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Debt— A| 


lebt — AeiMment  to  accept  leaa  than  full  amoont 
AoB — ^railnre  of  consideration. — Payment  by  a 
debtor  of  part  of  a  debt  payable  immediately  is 
not  a  aiUBcient  consideration  to  support  a  parol 
agreement  by  the  creditor  not  to  take  any  pro- 
ceedings for  the  residoe.    (Fonkes  v.  Beer.)  ...pa^e  833 

ADMINISTRATION. 

Judgment — ^Begistration — Priority. — By  sect.  3  of 
4  A  5  Will.  &  M.  c.  20,  no  judgment  not  duly 
dosketad  shall  "  affect  any  lands  as  to  pnrahasers 
or  mortgagees,  or  hare  any  preference  against  heirs, 
executors,  or  administrators,  in  their  administra- 
tion of  their  ancestors',  testators',  or  intestate*' 
estates."  Sect.  3  of  23  &  24  Vict.  o.  38,  after  re- 
citing  the  above  section,  and  that  by  several  later 
Acts  judemente  not  registered  shall  not  affect  lands, 
tenements,  or  hereditaments,  as  to  purchasers, 
mortgagees,  or  creditors,  and  that  the  later  Acts 
"  do  not  expressly  enact  that  judgments  not 
docketed  as  thereby  requirrd  shall  not  have  pre- 
ference agaioat  heirs,  executors,  or  administrators 
in  their  administration  of  their  ancestors',  testa- 
tors' ,  or  intestates'  estates."  is  consequence  whereof 
anch  heiis,  to.,  had  lost  the  protection  which  they 
enjoyed  under  the  first  recited  Act,  it  was  enacted 
that  no  judgment  not  docketed  under  the  Acts  in 
foroe  so  as  to  bind  "lands,  Ac,  as  against  pnr- 
ehaaers,  mortgagees,  or  creditors,  shall  have  any 
preference  against  heirs,  executors,  or  administra- 
tors in  their  administration  (rf  their  ancestors' ,  tes- 
tators,' or  intestates'  estates."  Held,  by  Chitty,  J. 
and  the  Court  of  Appeal.that  the  effect  of  the  section 
is  not  only  to  protect  hetrs,  executors,  or  adminis- 
trators from  an  aclion  by  a  indsment  creditor  for 
»  devaitavU,  in  case  they  sboiud  pay  simple  con- 
tracts in  priority  to  the  jnd^ent  debt,  bot  also  to 
regulate  the  order  of  administration,  and  there- 
tore  that  an  unregistered  judgment  debt  has  no 
priority  over  a  simple  contract  debt.  Held,  also, 
by  Chitty,  J.  and  toe  Court  of  Appeal,  that  the 
heir-at-law  or  devisee  of  real  estate  sold  by  the 
court  under  3  A  4  Will.  4,  o.  104,  has  no  right  of 
retainer,  out  of  the  proceeds  of  ssle,  or  any  rents 
in  his  hands,  for  a  debt  due  to  him  on  simple  con- 
tract,   (fie  niidge ;  Davidson  V.  Illidge.)       523 

Yolnntaiy  settlement— Creditor* — Costa.— A  testator 
made  a  voluntary  settlement,  which  was  admitted 
to  be  void  against  creditors.  The  trustee  of  the 
settlement  paid  SSOi.  0*.  lid.  into  court.  An 
administration  action  waa  neceesary  to  find  out  the 
amoont  of  debts.  The  claims  of  the  creditors  were 
found  to  amount  to  5041.  3a.  Id.  The  chief  clerk 
ordered  the  clear  balance  761.  6*.  lOd.  to  be  paid  to 
the  trustee,  leaving  the  creditors  only  a  dividend. 
The  summons  was  adjourned  by  the  defendant,  the 
exeontor,  into  oonrt.  Held,  that  the  order  of  the 
chief  olerk  waa  right,  and  tne  defendant  must  pay 
the  costs  of  the  adjoomed  summons  personallyi 
(fie  Turner ;  Tomer  V.  Turner.)       407 

"Win.  not  appointing  exeonton  —  Sn|q|treas!on  of 
will — Bevocation  of  grant — Sale  of  leaseholds 
before  rrvooation  —  'Title  of  vendor  —  Married 
woman— Equity  to  a  settlement  —  Settlement  of 
entire  fnnid. — A  testatrix,  who  died  in  1874, 
bequeathed  to  her  daughter  B.  certain  lease- 
hold property  held  for  the  residne  of  a  long  term 
of  years,  she  paying  the  debte  of  the  testatrix. 
The  will  did  not  appoint  any  executors.  B.  waa 
»  married  woman,  but  in  1876  her  husband  deserted 
her,  leftving  with  her  his  three  ohildren.    from 


the  time  ha  left  her  he  contributed  nothing 
towards  the  support  of  her  or  of  his  children, 
except  by  allowing  her  to  receive  the  rents  of  the 
leasehold  property,  which  were  of  small  amount. 
In  1879  B.,  upon  an  affidavit  stating  that  she  was  a 
widow,  and  that  her  mother  had  died  intestate, 
obtainedagrantof  administration.  Shethen  mort- 
gaged the  leasehold  property  partly  to  pay  a  debt 
of  the  testatrix  ;  and  afterwards  she  agreed  to  sell 
it  to  P.,  who  paid  a  portion  of  the  purchase  money 
in  discharge  of  the  mortgage,  and  the  rest  to  B. 
by  instalments,  for  her  maintenance,  except  a 
small  amount.  P.  purchased  without  any  know- 
ledge of  the  will,  or  that  B.  had  a  husband 
living.  Proceedings  were  subsequently  taken  by 
B.'s  husband  to  recall  the  grant  of  administration, 
and  in  1883  the  letters  of  administration  were 
revoked,  and  new  letters,  with  the  will  annexed, 
were  granted  to  B.  The  qnestions  were,  whether 
the  sale  of  the  leasehold  property  could  be  sup- 
ported, and  whether  B..'s  husband  had  any  right  to 
recover,  against  his  wife  or  P.^the  purchaser,  any 
part  of  the  purchase  money.  Held,  that  a  grant 
of  administration,  obtained  by  suppressing  a  will 
whioh  contained  no  appointment  of  exeontora, 
could  not  be  treated  as  utterly  and  ab  initio 
vrid,  and  that  the  sale  by  B.  under  the  first 
administration  was  a  valid  transaction.  Held, 
also,  that  B.  was  entitled  under  her  equity  to  a 
settlement,  to  have  the  whole  proceeds  of  the 
leasehold  property  secured  to  eherself,  and,  aa 
the  greater  part  of  such  proce  ds  had  been  ex- 
pended in  maintaining  herself  and  children,  the 
action  must  be  dismissed  with  costs.  (Boxall 
V.  Boxall.) page  771 

ADMIEALTT. 
Aiotian  in  rem— Lord.  Campbell's  Act  (9  &  10  Vict. 
o.  83) — Amendment  of  writ  —  Praoiioe— Order 
XVX.,  r.  11. — Plaintiffs  commenced  an  action  tn 
rem  under  Lord  Campbell's  Act  on  the  4th  Jan. 
1884  in  respect  of  loss  of  life  by  collision  at  sea  on 
the  10th  Jan.  1883.  After  the  10th  Jan.  1884,  it 
having  been  decided  in  the  interim  by  the  Court  of 
Appeal  that  the  Admiralty  Conrt  had  no  juris- 
diction in  such  actions,  the  plaintiffs  applied  to 
add  aa  defendants  the  owners  of  the  wrongdoing 
ship  personally.  Application  refused  upon  the 
ground  that,  under  the  provisions  of  Order  XVI., 
r.  11,  proceedings  against  the  purties  proposed  to 
be  added  would  only  be  deemed  to  have  commenced 
from  the  date  of  the  aerrioe  upon  them  of  the  writ 
of  aummons,  and  hence  the  action  would  not  have 
been  commenced  against  them  within  the  time 
provided  b^  Lord  Campbell's  Act,  and  the  conrt 
iwing  of  opinion  that  it  had  no  power  to  add  parties 
as  defendants  in  perionam  in  an  action  in  rem, 
thought  it  ought  not  to  make  the  order  merely 
because  the  ol^eotion  as  to  time  waa  an  objection 
whioh  ought  strictly  to  be  taken  at  a  later  stage. 
(The  Boweefield.)     128 

Action  of  reatraint — Part  owners — Bond  for  safe  re- 
turn.—Where  minority  owners  have  instituted  an 
action  of  restraint,  claiming  aeourity  for  the  safe 
return  of  the  ship  to  a  named  port  within  the  juris- 
diction, and  a  bond  is  iriven  b^  the  defendants  for 
that  purpose,  such  bond  remains  in  foroe  until  the 
ship  returns  to  that  port,  and  the  plaintiffs  are  not 
entitled  to  institute  another  action  for  further 
aeonrit^  upon  the  ship's  return  to  another  port 
within  the  jurindiction,  and  if  such  second  action 
is  instituted  it  will  be  dismissed  with  costs.  (The 
Begalia.) 904 
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Bottomrjr  bond — Antbority  of  mastei^Ovners  of 
oawo— If eoessity — ^Registrar  and  meTchanta. — The 
antnorit;  of  a  master  to  raise  money  on  bottomir 
ia  limited  as  a^ainat  the  owoers  of  oarro  to  ncn 
an  amount  ae  la  neceriary  to  enable  tne  ship  to 
complete  her  voyage  with  safety,  and  eren  where 
the  money  ia  advanoed  by  a  person  who  is  not  the 
ship's  agent,  and  has  no  interest  in  the  repairs 
effected  on  the  ship,  and  honestly  believes  from  in- 
quiries made  that  the  money  is  necessary,  he 
OMinot  recover  as  against  the  carjfo  owner  any- 
thing in  respect  of  items  other  than  those  which 
are  in  fact  necessary.  Fry,  L.J.,  duMiants.  The 
retristrar  and  merchants  have  a  discretionary 
power  to  re'lnce  the  items  claimed  nnder  a  bot- 
tomry bond,  shoald  they  deem  them  nnnecessarf 
or  exorbitant,  and  the  oonrt  will  not  interfere  with 
this  discretion  unless  it  be  shown  that  the  ragis- 
tnr  and  merchants  have  exercised  it  on  an  erro- 
neons  principle.    {The  Pontida.)       pays  268,  848 

Collision— Carriage  of  goods— late  delivery — Loaa  of 
market— Damages  for  dalayin  contract  and  in  tort 
— Me&anre  of  damages. — Where  by  reason  of  a 
oolliaion  betireen  two  steamships,  oooasioned  by 
the  negligence  of  one,  goods  carried  by  the  other 
are  ddayed  in  transit,  damages  for  loss  of  market 
are  not  recoverable  as  being  too  remote  by  reason 
of  the  nnoettainty  of  the  duration  of  a  sea  voyage. 
(The  NoUing  Hill.)        66 

Compnlsory    pilotage  —  Passing    throng'h    the 

limits  of  a  pilotage  district — Exemption^Merohant 
Shipping  Act  Amendment  Act  1862. — Where  a 
steamship  puts  into  a  port  within  a  pilotage  dis- 
trict for  the  parpose  of  co&Iing  whilst  bonnd  on  a 
voyage  between  two  places  outside  snoh  district, 
althongh  she  is  only  passing  through  snoh  district, 
she  ia  not  exempt  from  compulsory  pilotage  tindar 
the  provisioBs  of  sect.  41  of  the  Merchant  Ship- 
ping Act  1S62,  as  that  section  provides  that  the 
exemptions  shall  not  extend  to  ships  loading  and 
disoharging  therein,  and  such  loading  and  dis- 
charging is  not  confined  to  cargo  but  extends  to 
coalmg.    {The  Wiruton.)  183 

Dense  fog  —  Steamships  —  Steam  whistle.  — 

Where  those  on  a  steamship  in  a  dense  fog  hear 
the  whistle  or  foghora  of  another  vessel  more 
than  once  on  either  bow  and  in  the  vicinity  from 
snoh  a  direction  as  to  indicate  that  the  other 
vessel  is  nearing  them,  it  is  their  duty,  nnder  art. 
18  of  the  Begulations  for  Preventing  Collisions  at 
Sea,  to  at  once  stop  and  reverse  her  engines,  so  as 
to  bring  their  vessel  to  a  standstill  in  the  water. 
{The  John  Mclntyre.)    185 

Lights — Steam  trawler — Look-oot — ^Regolations 

for  Preventing  Collisions  at  Sea  1863,  art.  9 — Begu- 
lations for  Preventing  Collisions  at  Sea  1880,  art. 
14. — ^A  steam  trawler  with  her  nets  down  and 
attaohed  thereto  is  "stationary"  within  the 
meaning  of  art.  9  of  the  Begulations  for  Preventing 
CoUisions  at  Sea  1863,  althongh  she  has  way  on 
her  through  the  water,  providM  such  way  is  not 
more  than  is  necessary  to  keep  her  nnder  command, 
and  in  such  circnmstanoes  she  is  bound  only  to 
carry  the  white  light  required  by  that  article  ;  nnt, 
if  she  exceeds  that  speed,  she  is  bound  by  art.  3  of 
the  Begulations  for  Preventing  Collisions  at  Sea  to 
carry  the  lights  of  a  steitmsnip  under  way.  A 
steam  trawler,  whilst  fishing,  was  only  oarryinp;  a 
white  light  when  she  oa^t  to  have  been  eanying 
tiie  Ughte  for  a  steamship  under  way.  A  steam- 
ship having  a  bad  look-ont,  but  with  an  offioer  on 
deck  and  in  charge,  was  approaohing  the  trawler, 
but  did  not  see  her  until  within  a  distance  of  from 
a  qnuter  to  half  a  mile,  and  then  did  not  alter  her 
eonrse  nntil  ton  late  to  av<^d  a  ooUision.  Held, 
that,  as  the  officer  in  charge  might  have  acted 
sooner  if  he  had  seen  a  side  light,  and  that,  as  it 
was  not  proved  that  the  absence  of  the  side  lights 
eoold  not  by  any  possibility  have  contributed  to 
the  collision,  the  steaun  trawler  was  to  blame  for  a 
breach  of  the  regidations.  The  judgment  of  the 
oonrt  below  having  been  confirmed,  but  for  reasons 
other  than  those  given  by  the  judge  below,  and  the 
Court  of  Appeal  differing  from  tiiose  reaaona, 
ordered  each  partj  to  pay  his  own  ocats.  (The 
Dumlm.) 214 


Collision— Lord  CampbeU's  Act  (9  &  10  Vict.  c.  93)-^ 
Action  tn  rem — Foreign  ship — jorisdiotion — Admi- 
ralty Court  Act  (24  Viot.  c.  10),  s.  7— Limitation  of 
liability — Appeal — Practice. — The  Admiralty  Divi- 
sion of  the  High  Court  of  Justice  has  no  jurisdic- 
tion to  entertain  an  aotion  tn  rem  nnder  Lord 
Campbell's  Act,  and  hence  the  personal  represen- 
tatives of  a  decMsed  person  killed  by  the  negligence 
of  those  na  board  a  foreini  ship,  in  a  collision 
between  that  ship  and  a  British  ship  on  watora 
within  Her  Majesty's  dominions  cannot  sustain  an 
action  in  rem  against  the  owners  of  the  foreign 
ship  to  recover  damages  for  the  loss  of  the 
deceased ;  but,  eemble  (per  Brett,  M.B.),  that,  if  in 
action  for  limitation  of  liability  some  of  the 
claimants  are  the  persons  mentioned  in  Lord 
Campbell's  Act,  the  Admiralty  Division  may  enter- 
tain the  claim.  Althongh,  in  conaeqnenoe  of  the 
Court  of  Appeal  b^ng  equally  divided  in  opinion, 
the  decision  of  the  cbnrt  below  stands,  yet  the 
Court  of  Appeal  ia  not  bonnd  thereby  on  a  subse- 
quent occasion,  though,  eemble  (per  Brett,  M.B.), 
it  is  otherwise  in  the  ease  of  the  House  of  Lords. 
{The  Vera  Cm.)      page  2i,  10* 

Moderate  speed — Donse  fog — ^Bristol  Channel 

—  Salvage  —  Merchant  Shipping  Act  1873  (36 
&  37  Viot.  s.  85),  8.  16.— Moderate  speed  for  a 
sailing  ship,  within  the  meaning  of  art.  13  of  the 
Begtuuttiona  for  Preventing  Collisions  1880  in  a 
dense  fog  in  the  Bristol  Channel,  ia  the  slowest 
speed  that  she  can  go  so  as  to  be  nnder  command, 
and,  if  she  carries  more  sail  than  is  necessaiy  for 
this  purpose,  she  will  be  guilt?  of  a  breach  of  the 
article.  Moderate  speed,  within  the  meaning  of 
art.  13  of  the  Begulations,  varies  aooording  to  the 
density  of  the  fog  ;  the  tluoker  the  fog,  the  slower 
ought  to  be  the  speed.  Per  Butt,  J. :  Where  two 
ships  having  been  in  collision,  one  of  them  renders 
assistance  to  the  other  by  towing  her,  being  bound 
by  sect.  16  of  the  Merchant  Shipping  Act  1873  to 
stand  by  and  render  asaiatanoe,  qiuere^  whether 
she  ia  entitled  to  salvage  remnneration,  even 
though  she  is  not  to  blame  for  the  collision.  (The 
Beta ;  The  Peter  Oraham.^ 154 

"  Narrow   channel"  —  Falmouth   Harbour  — 

Begulations  for  Preventing  Collisiona  at  Sea 
1880,  art.  21.- Art.  21  of  the  Begulations  for  Pre- 
ventLag  Collisions  at  Sea  1880,  providing  that  "  in 
narrow  channels  every  steamship  shall,  when  it  ia 
safe  and  practicable,  keep  to  that  side  of  the  fair- 
way or  mid.ehannei  which  lies  on  the  starboard 
side  of  anch  ahip,"  applies  to  a  steamship  enter- 
ing and  passing  up  Falmouth  Harbour,  and  if  a 
steamer  going  into  that  harbour  keeps  to  the  side 
of  the  channel  which  lies  on  her  port  hand,  she 
violates  the  regulations.     {The  Clydach.)      66S 

Begulations  for  Preventing  Collisions,  art.  11 — 

Infringement  —  Lights — Fishing  smack  —  Over- 
taking sfaip. — ^The  bright  white  light  carried  by  a 
trawling  fishing  snuuuc  when  attached  to  her  nete 
in  pursuance  of  the  provisions  of  art.  9  of  the 
Begulations  for  Preventing  Collisions  1863, 
although  visible  astern,  is  not  a  white  light  shown 
from  the  stem  to  an  overtaking  ship  within  the 
meaning  of  art.  11  of  the  Begulations  for  Preventing 
Collisions  1^.  Where  it  the  duty  of  a  vessel  to 
earry  or  show  lights,  and  those  lighte  are  not 
carried  where  they  are  visible,  or  are  not  shown, 
the  court  will  not  be  extremely  nice  in  finding 
another  vessel  to  blame  because  those  on  board 
her  fail  to  see  the  first-mentioned  vessel  within  a 
few  yards  ot  the  distance  when  snoh  vessel  ought 
first  to  have  been  seen.    {The  Paeifie.)    127 

Begulations  for  Preventing  Collisions  at  Sea 

1880,  arte.  13  and  18— Moderate  speed- Dense  fog 
— Steamship  —  Sailing  ship.  —  Where  thoae  ia 
ohaige  of  a  steamship  In  a  dense  fog  hear  a  whistle 
and  then  otfaen  following  it  and  getting  nearer, 
even  thongh  the  whistles  ^threader  on  their  bow, 
tt  is  their  duty  on  hearing  the  first  whistle  to 
reduce  their  speisd,  and  as  tM  vessels  get  nearer  to 
bring  their  snip  to  aa  eompleto  a  standstill  as  ia 
posaible  without  putting  her  out  of  command,  and 
when  the  other  vessel  has  oome  close  to,  even 
tiioagh  not  in  sight,  to  stop  and  reverse  their 
oigines.    Art.  18  of  the  Begulatiaos  for  Prevent- 
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lug  CoUiaiona  at  Sea  leqniring  "  moderate  speed" 
in  a  tog,  reqoiiea  the  speed  to  become  more  mode- 
rate aa  tlie  two  vaaaela  ^t  oloaer  togetlier.  {Th» 
Dordogne.) .^ poga  651 

CoUiaion — Salvapre — CSommiMdon  on  bail — laabilitjr  of 
wrongdoer— Praotioe. — In  a  damac*  action  the 
idaintiiCe  are  not  entitled  to  recover  aa  part  of 
tbtar  damages  a  anm  pud  hj  them  aa  commusion 
on  bail  pvoi  in  an  action  orooght  against  their 
ship  by  aalT(»a  whose  servioea  were  necessitated 
bj  the  collision.  The  Tsssels  A.  and  B.  came  into 
ooUiaion,  in  oonaesnence  of  which  aalrage  ser- 
Ticea  ware  randerea  to  the  B.  by  the  C.  The 
■■Iran  instituted  an  action  against  the  B  ,  in 
which  the  owners  of  the  B.  tendered,  but  the 
aalTors  reoovered  more  than  was  tendered  them 
The  A.  was  condemned  in  the  damage  notion 
btooght  by  the  B.,  and  on  reference  to  the  regis- 
tiar  and  merchants  to  as  lertaia  the  amount  of  the 
A.'a  liability,  the  registrar  allowed  the  costa 
inonzred  bf  tiie  owners  of  the  B.  in  defending  the 
•almge  smt,  bnt  stmok  ont  the  commission  on  the 
liail  given  by  the  owners  of  the  B.  for  the  release 
of  their  Teasel  in  the  aalrage  actum.  On  objection 
to  thfl  registrar's  report :  Held,  that,  aa  commi*- 
aion  on  bail  is  not  Teaorerablf  as  defendants'  costa 
in  a  salTBge  aetion,  snoh  item  ooald  not  be 
TecoTered  from  the  owners  of  the  A.  QiuBre, 
whether  the  owners  of  the  B.  were  entitled  to  the 
eoata  inonrred  by  them  in  the  salTsge  aotiua.  {The 
Brititk  Commerce.) 8M 

Co-ownership — Sale  of  ship — Admiralty  Conrt  Aot 
1861.— The  High  Conrt  of  Justice  (Admiralty  Civi- 
■ion)  will  not,  in  a  co-ownership  action,  order  the 
■ale  ofa  ship  on  the  application  of  either  minority 
or  majority  owners,  unless  the  applicants  proTe 
■tomg  necessity  for  so  doing.    [The  Marion)       ...  906 

• Sale  of   ship — Begister— Guernsey — Admiral^ 

Court  Aot  1861. —The  Admiimlty  Dirision  has 
no  jurisdiction  oyer  an  action  Vn  rem,  instil  nted 
under  sect.  8  of  the  Admiralty  Court  Aot  1861, 
olaiming  an  account  of  the  earnings  and  sale 
of  a  sli^  wh^n  the  ship  is  registered  at  the  port 
of  GoemsOT,  and  not  at  any  port  in  England 
or  Wales.   (The  Robiiuotu  mod  The  SatelUU.) 90S 

Oo.ownerahip  action — Order  for  anaoooont — ^District 
registar—Beport— Order  III., r.S— Order  Xy.,r.  1 
— Order  LVI.,  r.  11. — Where  all  action  is  instituted 
in  aa  Admiralty  district  registry  by  part  owners  of  a 
ehip  against  the  managing  owner  thereof  for  aa 
aooonnt,  and  the  writ  ol^ms  an  acconnt  nnder 
Order  III.,  r.  8,  and  an  order  for  the  filing  ol  the 
accounts  is  made  nndrr  Order  iV.,  r.  1,  and  the 
aooonnt  is  proceeded  with  pursuant  to  order,  and 
the  district  rMistisr  reports  thereon,  such  report 
is  to  be  truated  as  the  usual  report  in  an  Admiralty 
Conrt  aetion,  and  if  the  defendant  seeks  to  tnke 
objention  thereto,  he  must  do  so  according  to  the 
proviaiaDa  of  Older  LVI.,  r.  11,  otherwise  the 
^aintiS  will  be  entitled  to  judgment  thereon. 
Where  a  district  registrar  has  nude  an  order  in 
an  action  in  the  Admiralty  Division  for  an  acconnt 
between  the  port  owners  of  a  ship  that  the 
aceonnta  be  filed,  and  that  they  be  proceeded  with, 
it  is  too  late  to  take  objection  to  his  making  snoh 
order  after  he  has  reported,  there  haviog  been  do 
appeal  against  such  order.  The  court  will  not 
extend  the  time  for  objecting  to  the  registrar's 
report  in  a  co-ownership  action  without  special 
grounds  being  shown  by  the  party  seeking  to 
object.    (Oowanv.  Sprott.) 266 

Damage  to  cargo — Stranding— Dutjr  of  master  to 
repair — Negligenoe  in  not  repairing — Caulking 
decks. — If  a  vessel  after  she  has  stiui«d  on  her 
voyage  receive  damage,  the  master,  in  considering 
what  stops  be  shall  take  in  regard  to  carrying  on 
the  cargo  or  first  repairing  die  ship,  is  bound  to 
consider  not  one  individnal  interest,  but  tiie  inte- 
rest* of  all  concemed,  and  to  do  that  which  a 
pmdent  master  would  do  under  the  circumstances, 
whether  it  be  to  retnm  to  his  port  of  loading  and 
repair,  or  repair  ai  the  nearest  possible  place 
before  proceeding,  or  go  on  without  repainag; 
bat  if  It  be  in  nis  power  to  effect  the  repairs 
wiUumt  any  great  delay  or  expense  to  the  inte- 


rests intrusted  to  his  charge,  it  is  his  duty  to 

repair  before  proceeding.    (The  tCona.) pog'    ^ 

Limitation   of    liability — Collision — Defect   in    ma- 
chinery— "  Improper  navigation  " — Merchant  Ship- 

A 1 ..—A.    A  .1.  loan        -nr. .    _!.:_  ^_ 


Sing  Act  Amendment  Act  1862. — Wbere  a  ship  is 
eld  liable  for  a  collision  caused  by  a  defect  in  her 
machinery,  aad  snoh  defect  is  due,  not  to  her 
master  or  crew,  bnt  to  the  negligence  or  default  of 
other  persons  employed  by  the  shipowner  to  repair 
the  machinery  on  shore  before  the  commencement 
of  the  voyage,  and  for  the  purposes  of  the  voyage, 
the  collision  is  occasioned  by  "  improper  naviga- 
tion "  within  the  meaning  of  sect.  51,  Bnb-aeot.  4, 
of  the  Uerohant  Shipping  Act  Amendment  Act  1S<<2, 
to  aa  to  entitle  the  owners  to  limit  their  liabilibr 
under  the  provisions  of  that  Aot.     (The  Wark- 

toorlh.)       553 

Navigation  —  Sailing  roles  —  Crossing  stoamships — 
"  Keeping  her  course  "-Assessors.— Where  two 
ships  under  steam  are  on  crossing  courses  at  right 
angles,  it  is  the  duty  of  the  vessel  which  has  the 
other  on  the  starboard  hand  to  keep  ont  of  the  way, 
under  art.  16  of  the  Begolations  for  Preventing 
Collisions  at  Sea.  A..,  one  of  two  ships  nnder 
steam,  on  whom  this  daty  devolved,  instead  of 
keeping  ont  of  the  w^  pursued,  her  course.  The 
B.,  the  other  steamship,  had  meanwhile  slackened 
■peed,  bnt  did  not  stop  and  reverse  till  within  300 
yards  of  the  A.,  when  a  collision  was  inevitabls. 
Held,  that,  the  regalations  were  applicable  at  the 
time  whan  the  risk  of  collision  could  be  avoided, 
and  thit  the  H.  -wtm  to  blame  as  well  as  th«  A.,  for 
not  having,  under  art.  18,  stopped  and  reversed 
earlier.  "  Keeping  her  course  "  in  art.  22  does  not 
mean  keeping  the  same  speed  bnt  keep  the  same 
direction,     fnnotiona  of  assessors  observed  on. 

(Tm  Beryl.)      554 

Practiaa — ^Appeal — Cross-appeal — B.  8.  C,  Order 
LVIU.,  r.  6.— Where  an  appellant  withdraws  his 
appeal  after  the  respondent  has  given  notice  of 
motion  by  way  of  cross-appeal  under  Order  LVIII., 
r,  6,  shodd  the  respondent  determine  to  continue 
with  his  eross-appeal,  his  croes-notice  will  be  trcated 
as  a  substantive  notice  of  appeal,  in  which  case  the 
original  appellant  may  give  a  cross-notice  of  appeal 
that  he  intends  to  bring  forward  the  snbje(^ 
matter  of  his  original  appeal.    (The  Beeswing})    ...  883 

Collision — Coste — Printed  evidenoe  for  use  of 

counsel  in  conrt — B.  S.  C,  Order  XLVI.,  r.  7, 
and  Appendix  N. — Counsel. — In  oonseqnenoe  of 
the  negligent  navigation  of  the  11.  the  steam- 
ship P.  H.  came  into  ooUision  with  the  It.  and  with 
the  D.  In  a  damage  action,  instituted  bv  the 
owners  of  the  P.  U.  against  the  3f .,  the  pUiatiffs 
were  suooessfnl.  In  a  damage  action,  instituted 
by  the  owners  of  the  D.  against  the  JIf.  to  recover 
damages  arising  ont  of  the  collision  between  the 
D.  and  the  P.  Jf.,  the  plaintiffs  were  sucoesBfnl. 
In  this  latter  action  by  agreement  between  the 
parties  the  evidence  in  the  first  action,  which  had 
■Men  printed  in  the  form  of  a  record  for  the  pur- 
poses of  appeal,  was  admitted,  and  was  supplied  to 
the  plaintiffs  by  the  ovmers  of  the  P.  St.,  the 
defendants  refusing  to  provide  them  with  it.  The 
registrar,  on  taxation,  allowed  the  plaintiffs,  the 
owners  of  the  D.,  the  amount  paid  by  them  to  the 
owners  of  the  P.  M.  for  the  printed  evidence,  and 
Sd.  per  folio  for  this  printed  evidence  provided  for 
the  use  of  counsel  in  court  in  aocordance  wiih  the 
terms  of  Appendix  N.  of  the  Bules  of  the  Supreme 
Conrt  1883.  On  objectiom  to  the  registrar's  taxa- 
tion the  Conrt  refused  to  disallow  the  Sd.  per  folio. 
In  a  collision  action  where  the  trial  lasted  four 
days,  and  the  damage  done  exceeded  20002.,  the 
Court  ref need  to  interfere  with  the  registrar's  dis- 
cretion in  allowing  the  oosts  of  three  counsel.  {The 

Mammoth.)        458 

Counsel's  fse — Witnesses — Begistror. — In  aa 

action  for  damage  by  collision,  where  the  damage 
to  one  vessel  amounted  to  20,000t.,  and  to  the 
other  vessel  to  2000i.,  threeeonnselwere  instructed 
on  behalf  of  the  plaintiffs,  and  the  fees  marked  on 
their  briefs  wererespectivaly,seventy-fiveguineas, 
fifty  guineas,  and  thirty  gnineas,  and  the  regis- 
trar, on  taxation,  tednaed  these  fees  to  sixfy 
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niaeas,  forty  gaineM,  uid  twenty-seven  gnineas ; 
the  Court,  on  appeal  from  the  taxation,  allowed 
the  original  fees,  holding  that  they  were  proper 
fees  in  a  case  of  that  magnitude.  (Tht  City  of 
Lucknow.) page  907 

Fiaotioe — Damage  to  salving  ship-^Demnrrage — Gvi- 
denoe — Separate  award  for  injories  eostained — 
Begistrar  and  merchants. — In  a  salvage  action  eri* 
denceof  the  speoific  injories  sostained  by  the  salving 
ship  and  the  oost  of  repairs  thereof,  and  of  demnr- 
rage  during  repairs,  was  tendered  in  the  Court  of 
Adiniralty,  and  rejected.  Held,  that  the  jodge  is 
bonnd  to  receive  such  evidence,  and  to  inclode  the 
loeo  shown  in  his  award,  except  in  oases  where 
such  eridence  is  immaterial  hj  reason  of  the  pro- 
perty  saved  being  too  small  in  value  to  satisfy 
inch  lose,  or  by  reason  of  the  services  being  so 
trifling  as  to  render  it  unjost  that  the  loss  sus- 
tained by  the  salvors  shonld  be  borne  by  the 
owners  of  the  salved  property,  or  where  from  othpr 
oiranmstanoes  it  is  oDviona  that  the  oonrt  cannot 
give  an  amount  snfBcient  to  cover  the  loss ;  bat, 
per  Brett,  M.B.,  that  the  admission  of  anoh 
evidence  is  entirely  in  the  discretion  of  the 
judge,  subject  to  bis  award  being  reviewed  by 
the  Court  of  Appeal  in  the  event  of  its  being 
shown  that  the  rejection  of  the  evidence  impro- 
perly affected  the  amount  of  the  award.  (The 
Cityof  Chetter.)      485 

Evidence — Engineer'slog — Merchant    Shipping 

Act  1854  (17  &  IS  Yict.  104),  s.  285.— In  a  damage 
action  the  log  kept  by  the  engineer  is  admissible 
as  evidence  against  his  owners.  (Thf  Earl  of 
Dumfriei.)        906 

~—  Salvage— Tender — Costs. —  Where  in  a  salvage 
action  defendants  with  their  statement  of  defence 
tender  and  pay  into  conrt  a  sum  of  money 
in  satisfaction  of  the  plaintiffs'  claim,  and  plead 
snch  payment  into  court,  and  the  sum  paid  in  is 
held  to  be  sufficient,  the  court  will  order  the  defen- 
dants to  pay  the  plaintiffs'  costs  np  to  the  date  of 
the  delivery  of  tne  statement  of  defence,  onless 
the  circumstances  of  the  case  render  it  just  and 
expedient  to  order  otherwise.  In  a  salvage  action 
it  IS  not  necessary  that  a  tender  should  be  accom- 
panied with  an  offer  to  pay  the  plaintiffs'  coats  up 
to  the  date  of  tender.      {The  WiUinm  Symingt<m^  461 

AlflMAIiS. 
Negligence  —  Trespass  —  Injurjr  caused  by  dog — 
£iability  of  owner  of  dog^^Liability  of  person  in 
charge  of  dog. — The  plaintiff,  a  labourer,  was 
digging  a  bole  in  the  garden  of  a  house  adjoining 
that  of  the  defendant  T.  There  was  a  smaU  waif, 
only  three  feet  high,  between  these  gardens.  This 
wall  belonged  to  the  defendant  T.  The  plaintiff  was 
engaged  in  doing  some  work  at  the  bottom  of  the 
hole.  Three  dogs  belonging  to  the  defendant  T. 
had  been  taken  out  by  the  other  defendant  S.,  and 
as  the  defendant  S.  was  returning,  the  dogs  ran 
through  a  gate  into  a  garden  adjoining  the  one 
where  the  plaintiff  was  at  work.  As  the  dogs  were 
running  abont  in  playfnlness,  one  of  them,  a  large 
Kewfonndland  dog,  jumped  over  the  wall,  and 
jumped  or  fell  into  the  hole  where  the  plaintiff  was 
working  at  the  time  in  a  stooping  posture.  The 
do^  fell  on  the  nape  of  the  plaintiff's  neck,  causing 
injuries  through  whioh  he  was  confined  to  bed  for 
three  weeks,  and  he  was  unable  to  work  for  some 
time  after.  The  defendant  T.  had  offered  the 
plaintiff  a  oouple  of  sovereigns  as  compensation, 
which  was  refused.  In  an  action  for  these  injories 
against  the  defendant  T.  as  the  owner  of  the  do^, 
and  against  the  defendant  S.  as  having  the  dogs  m 
charge :  Held,  that,  inasmnch  as  the  dogs  were  not 
shown  to  be  miscbievons  to  the  knowledge  of  the 
owner,  the  plaintiff  had  no  cause  of  action  against 
either  of  the  defendants  either  as  for  a  trespass  or 
as  for  any  breach  of  doty.  (Sanders  v.  Teape  and 
Swan.) ...    ..    ...  264 

ANNUITY. 
Charged  upon  land— "  Rent  "—Trust  to  pay  the 
same— Arrears— Beal  Property  Limitation  Act  1874 
(37  &  38  Vict.  c.  57),  n.  1,  10—3  A  4  Will.  4,  o.  27, 


8. 1.— By  a  deed,  dated  In  1833,  certain  real  estate 
was  conveyed  to  trustees  upon  trust  to  pay  an 
annuity  to  A.,  his  heirs  and  assigns  for  evpr.  A 
claim  for  this  annuity  was  first  made  in  Jane  1884. 
The  right  to  receive  the  annuity,  accrued  more 
than  twenty  years  before  snch  claim,  bnt  nothing 
had  ever  been  paid  in  respect  thereof.  The  qnestioa 
was,  as  to  the  effect  of  the  Beal  Property  Limita- 
tion  Act  1874  upon  the  payments  whioh  had  beoome 
due.  Held,  that  no  paydent  of  the  annuity  which 
became  due  before  the  claim  was  made  could  be 
recovered,  because,  as  to  any  snch  mm,  the  remedy 
was  only  the  same  as  if  there  were  no  tmst,  in 
which  case  it  would  be  ineooverable.  (Hughes  v. 
Coles.) pate  236 

APPBOPBfATION  OP  PAYMENTS. 
Course  of  bnsiness — Bemittanoea  to  cover  aooept- 
anoes — Liquidation — Specific  appropriation. — The 
general  oonrse  of  business  between  N. ,  a  banker, 
and  T.  his  correspondent,  was  for  N.  to  accept 
aooommodation  bills  for  T. ,  and  for  r.  to  send  cash 
or  bills,  which  N.  discoonted  to  meet  the  accept- 
ances as  they  became  due.  T.  sent  N.  a  bill  for 
4>'iOi.  to  meet  an  acoeptanee  which  became  due  on 
the  21st  July.  N.  discounted  it  and  carried  the 
prooeeds  to  a  general  account,  and  on  the  20th  Sled 
a  liquidation  pe-ition.  T.  took  np  the  bill  and 
Bonght  to  recover  the  4S0i.  Held,  that  the  bill,  i( 
stilfin  specie,  would  have  been  recoverable  by  T., 
bot  having  been  converted  and  carried  to  a  general 
aooount,  there  had  been  no  specific  appropriation 
and  T.  ooold  not  reoover.  (Re  Neck ;  Ex  parte 
Broad.)      388 

ABBITBATION. 
Award — Payment  of  sum  awarded  into  oonrt — 
Appeal  to  jury — Verdict — Compensation — Interest 
on  difference  between  two  sums — The  Artisans  and 
labourers'  Dwellings  Improvement  Act  1875. — A 
corporation  had  decided  on  t^dng  some  property, 
of  which  the  plaintiff  was  tenant  for  life,  for  tiie 
purposes  of  an  improvement  scheme.  An  arbi- 
trator had  awarded  the  plaintiff  24001.  for  the 
property.  The  plaintiff  declined  to  aooept  the 
award,  but  the  corporation  took  possession,  and 
paid  into  conrt  2400{.  on  the  26th  Haroh  1881. 
Later  on  the  plaintiff,  acting  under  the  Artisans 
and  Labourers'  Dwellings  Act  1875,  appealed  to  m 
jury  from  the  arbitrator's  decision,  and  waa 
awarded  3200i.,  and  on  the  15th  Jan.  1884 
the  corporation  paid  the  additional  snm  of 
8001.  into  eourt.  The  plaintiff  now  claimed 
to  be  entitled  to  an  additional  snm  of  4  per 
cent,  interest  on  the  8001,  from  the  %th 
March  1881  np  to  the  15th  Jan.  1884.  Held, 
that  where,  nnder  the  provisions  of  this  Act,  a 
snm  of  money  has  been  paid  into  oonrt  nnder  the 
award  of  an  arbitrator,  and  on  appeal  a  verdict  is 
given  b^  a  jury  for  a  larger  sum,  the  difference 
also  being  subsequently  paid  into  court,  interest 
at  the  rate  of  4  per  cent,  per  annom  from  the  date 
of  the  first  payment  into  oonrt  to  the  date  of  the 
second  payment  in,  is  payable  on  the  differenoe 
between  the  two  sums  ;  also  tiiat  a  local  anthority 
is  entitled  to  enter  intio  possession  after  payment 
to  the  party  entitled  or  after  payment  into  oonrt 
of  the  snm  awarded  by  the  arbitrator.  (Shaw  v. 
The  Corporation  of  Birmingham.)    68^ 

BANEEB. 
Bank  notes — ITnlawful  issue — Bask  Charter  Act. — 
Where  a  banking  firm  within  the  exception  in  sect. 
11  of  the  Bank  Charter  Act  as  to  issuing  notes  had 
transferred  their  bnsiness  to  a  oompanv,  exoept  tiie 
right  to  issue  notes,  bnt  the  benefit  of  tiie  issue  was 
to  be  given  to  the  company  :  the  Court  held,  on  an 
information  by  the  Attomey-Oeneral,  that  the  firm 
which  had  issued  notes  for  the  company  having 
oeased  to  carry  on  the  bnsiness  of  banking  within 
sect.  12,  had  lost  their  right  to  issue  notes,  and  that 
the  company  and  the  firm  were  liable  to  the  penal- 
ties under  the  Stamp  Act  for  "issuing"  notes. 
(Attomey-Oeneral  v.Birkbeck.) 199 
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BANKEUPTCY. 

Aot  of  bankmptoy — Assi^mect  of  all  debtor's 
property — Promise  of  sauRiiae  to  pay  debts — De- 
featiag  creditors. — S.  a  trader assi^ed  sabatantially 
all  his  pTopert7  to  C.  in  consideration  of  a  past  debt 
owing  from  him  to  C,  and  a  Terb&l  promise  by  C. 
to  pay  the  present  and  f  ntnre  debts  of  the  business 
which  was  thenoeforth  to  be  carried  on  by  S.  in  his 
own  name,  bnt  as  manager  for  C.  None  of  S.'a 
creditors  knew  of  the  assignment :  Held,  that  the 
assignment  was  an  aot  of  Mnkrnptoy,  and  frandn- 
lent  and  T(nd  nnder  this  snb.section,  as  against  S.'s 
tmatee  in  bankraptoy ;  C.'s  promise  to  pay  not 
heing  one  which  S.'s  preditors  conid  enforce,  and 
that  C.  was  only  entitled  to  prove  for  certain  snms 
paid  by  him  in  pnrsnanoe  of  the  agreement.  Per 
fiy,  L.J.,  the  assignment  was  void  under  13  Eliz. 
c.  5.    (Re  Sinclair;  Ex  parte  Chaplin.) page  315 

—^  Notice  of  suspension. — Although  notice  by  a 
debtor  to  his  creditors  that  he  has  sospended  or  is 
•boat  to  suspend  payment,  need  not  oe  in  writing 
to  oonstitnte  an  act  of  bankmpioy  within  sub-sect. 
1  (ft)  of  sect.  4  of  the  Bankruptcy  Act  1883,  such 
notiee,  to  be  an  act  of  bankruptcy,  must  be 
formally  and  deliberately  given  :  mere  casual  talk 
is  not  sofficient.  An  offer  made  by  the  debtor  to  a 
creditor  to  pay  him  a  dividend  of  20  per  cent,  is 
not  a  snffioient  notice  within  the  section.  (Ex  parte 
Oaatler ;  £«  Friedlaender.) 309 

Appeal  from  registrar  at  chambers. — All  appeals 
from  decisions  of  the  High  Court  of  Justice  in 
bankruptcy  matters,  whether  given  in  court  or  in 
chambers,  lie  to  Her  Majesty's  Court  of  Appeal, 
and  not  to  a  divisional  court  of  the  High  Court. 
(£x  parts  OasUer;  iieFrledlaender.)       309 

Bankrupt  in  receipt  of  income — Order  for  payment 
to  trnstee  —  Professional  earnings. —  Aa  order 
cannot  be  made  under  32  &  33  Vict.  c.  71,  s.  90,  or 
under  46  &  47  Vict.  c.  52,  s.  53  (2)  for  pavment  to 
the  trustee  of  income,  not  in  the  nature  of  salary, 
which  a  bankrupt  is  earning  by  the  exercise  of 
personal  skill  and  knowledge  in  carrying  on  his 
profession  or  business.  (Re  Hatton ;  Sx  parte 
Bonwelt.) 677 

Bankrupt's  wife  tenant  for  life — Custody  of  title 
deeds — Trustee  in  bankruptcy. — Under  the  will  of 
]ier  father,  the  wife  of  a  bankrupt  was  tenant  for 
life  of  some  land,  though  not  for  her  separate  use. 
The  trustee  in  bajikmpto^  of  the  husband  applied 
to  the  court  to  order  the  title  deeds  of  the  property, 
which  were  in  the  custody  of  the  registrar  by  order 
of  the  Oonnty  Court  judge,  to  be  delivered  up  to 
him  in  order  that  he  might  sell  the  life  interest,  and 
hand  over  the  deeds  to  the  purchaser.  It  appeared 
that  the  wife  was  about  to  apply  to  the  Divorce 
Court  for  a  divorce.  Held,  that  the  trustee  had  no 
absolute  right  to  the  deeds,  and  the  court  having 
a  discretion  in  the  matter,  under  the  circumstances 
ordered  the  deeds  to  remain  in  court.  (£z  parte 
Bogers ;  B«  Pyatt.) 177 

Building  society — Mortgage  —  Principal,  premium, 
and  interest  pajable  by  instalments — Claim  to 
prore  for  premiums  after  date  of  bankruptcy. — By 
certain  indentures  of  mortgage  tiie  debtor,  in  oon- 
aideration  of  advances  mnae  by  a  bnilding  society, 
covenanted  to  repay  the  amounts  with  a  premium 
in  each  case,  and  interest,  by  a  certain  number  of 
monthly  instalments  extending  over  a  term  of 
twelve  yean.  Each  mortgage  contained  a  pro- 
vision that  every  monthly  payment  should,  when 
made,  be  applied,  first,  in  or  towards  satisfaction 
of  so  much  interest  as  should  be  due  at  the  time  of 
■neh  repayment ;  secondly,  in  or  towards  payment 
of  the  premium ;  and  lastly,  towards  payment  of 
the  prmcipal.  In  case  of  three  months'  default 
the  whole  of  the  instalments  immediately  became 
payable.  The  debtor  having  made  default  and 
filed  a  petition  for  liquidation:  Held,  that  the 
premioma  were  not  in  the  nature  of  interest,  and 
might  all  be  proved  for  in  the  liquidation.  (Ea 
jiarteBath;  Ss  Phillips.)    520 

Bnainess  carried  on  by  official  receiver — Expenses 

Said  by  him — Bepayment  by  trustee. — Where  the 
nainess  of  a  debtor  ia   carried  on   by   official 


receiver,  who  makes  payments  out  of  his  own 
pocket  for  the  purpose,  and  a  composition  is  then 
sanctioned,  the  right  order  for  the  County  Court 
judge  to  make  is,  that  tiie  official  receiver  shall 
forthwith  deliver  up  possession  of  the  debtor's 
estate  to  the  trustee  under  the  composition,  and 
that  the  trustee  shall  reimbnrse  the  official 
receiver  out  of  the  first  montys  which  come  to  hia 
hand   from   the   realisation   of  the   assets.    (Re 

Taylor,-  Ex  parte  The  Board  of  Trade.) .page  711 

Contempt  of  court — Committal — ^Powers  of  County 
Court  judge— ^  &,  33  Vict.  o.  71,  ss.  96,  66—46  & 
47  Vict.  c.  52,  SB.  27, 100.— By  the  Bankruptcy  Act 
1869  (32  &  33  Vict.  c.  71),  s.  96  (which  is  subatan- 
tiall^r  re-enacted  by  the  Bankruptcy  Act  1883  (46  & 
47  Vict.  c.  52),  8.  27,  the  court  had  power  nnder 
certain  circumstances  to  sammon  persons  to  attend 
and  give  evidense  or  produce  documents,  and  in 
case  of  refusal  to  cause  such  persons  to  be  appre- 
hended and  brought  up  for  examination.  By  sect. 
66  (which  is  substantisJly  re-enacted  by  sect.  100  of 
the  Act  of  1883)  j  ndgss  of  local  courts  of  bankruptcy 
had,  for  the  purposes  of  the  Act,  in  addition  to 
their  ordinary  powers  as  County  Court  judges,  all 
the  powers  and  jurisdiction  of  judges  of  the  High 
Court  of  Chancery,  and  their  orders  might  be 
enforced  accordingly.  A  County  Court  judge 
sitting  in  bankruptcy  summoned  a  person  to  attend 
under  sect.  96 ;  this  summons  was  disobeyed,  and 
the  indge  thereupon  made  an  order  for  the  com- 
mittal of  the  person  so  summoned.  Held,  that  the 
remedy  for  disobedience  to  the  summons  was  not 
confined  to  that  prescribed  by  sect.  96,  but  the 
judge  had  power  under  sect.  66  to  make  the  order 
for  oommittal.  (Beg.  v.  The  Judge  of  the  County 
Court  at  Croydon.) 102 

Costs — Taxation  aa  between  solicitor  and  client. 
— Bule  98  of  the  Bankruptcy  Bules  1883  gives 
power  to  the  court  in  awarding  costs  to  direct  that 
the  costs  of  any  matter  or  application  be  taxed  and 
paid  as  between  solicitor  and  client.  Held,  that, 
where  an  order  dealing  with  costs  haa  been  made, 
the  court  has  no  power  to  grant  a  subsequent  appli- 
cation for  an  order  that  such  costs  be  taxed  and 
paid  aa  between  solicitor  and  client.  (Re  Angell ; 
E»  ports  Shoolbred.)     678 

Disclaimer  of  lease — Bights  of  second  sub-lessee — 
Vesting  order — .<)ect.  55,  sub-sect.  6,  of  the  Bank- 
ruptoj  Actl8i:3  —P.  and  P.,  being  mortgagees  of 
certain  premises,  deposited  the  deeds  with  their 
bankers  bjr  way  of  security  for  an  advance.  They 
then  acquired  a  sublease  of  the  premises  from  the 
leaseholder,  and  then  let  the  premises  to  a  third 
person  for  a  term  of  years  with  an  option  of  pur- 
chase. Upon  the  bankruptcy  of  P.  and  P.  the 
trustee  asked  for  leave  to  disclaim,  and  the  lease 
holder  asked  for  an  order  vesting  the  property  in 
him.  Held,  that  the  ri^ ht  order  to  make  was  one 
giving  leave  to  disclaim  subject  to  the  second 
lessee's  right  to  prove  against  the  eetate  for  any 
injury  accruing  to  him  through  the  disclaimer, 
and  putting  the  mortgagees  to  their  election 
whether  or  not  they  would  within  fourteen  dayi 
take  a  vesting  ordsr  to  themselves,  and,  if  they 
adopted  the  latter  alternative,  excluding  them  from 
all  interest  in  and  security  upon  the  property.  (Re 
Parker  and  Parker;  £s parte  Turquand)  _ 667 

Bankmptov  of  assignee  of  lease — Disclaimer  by 

trustee — Liability  of  original  lessee — Bankruptcy 
Act  1869  (32  t  33  Vict.  c.  71),  s.  23.— The  aasignae 
of  a  lease  became  bankrupt,  and  his  trustee,  by 
leave  of  the  court,  disclaimed  all  interest  in  the 
lease  nnder  sect.  23  of  the  Bankmptoy  Act  1869 
(32  A  33  Vict.  c.  71),  which  provides  that  in  such  a 
case  the  lease  shall  "  be  deemed  to  hare  been  sur- 
rendered" on  the  date  of  the  disclaimer.  Held, 
that  tills  fiction  of  a  surrender  must  be  held  to  be 
only  aa  between  the  lessor  and  the  bankrupt  and 
lus  trustee,  and  that  tbe  original  lessee  was,  not- 
withstanding, liable  to  tiie  lessor  upon  his  covenant 
to  pay  rent.  (Hill  v.  liSaat  and  West  India  Dock 
Company.) 163 

Leave  of  court— Conditions — ^Bankruptcy  Aot 

1869— Bankruptcy  Bules  1871. — A  partnership  waa 
dissolved,  one  of  the  partners  purchasing  the  inte- 
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reat  of  tilie  other  for  12,0001.  ,wluol>  waa  to  be  paid  in 
fortj  equal  half-yearly  inaialmenta.  The  retiring' 
putaar  ooTaniuited  tiikt  he  would  atand  poaaeaaed 
of  hia  ahare  and  mtereat  in  a  leaae  of  land  and 
■ninermla  granted  to  the  tiro  partnera  aa  joint 
tenanta,  in  tnut  for  the  oontinniny  partner.  The 
oontinmng  partner  also  ooTenanted  to  pay  the 
12,000(.  in  the  manner  agreed  upon,  and  aeaiffned  to 
the  retiring  partner  the  bnildinga,  machinery,  and 
fiztnrea  on  the  demised  premiaea  by  way  of  mortgage 
to  eeoore  tiie  payment  of  the  12,0001.,  and  cove- 
nanted that  the  leaaafaold  premiaaa  ahoold  atand 
charged  thrrewith.  Soon  afterwaida  the  oontinning 
partner  filed  a  liquidation  petition,  and  a  tmat«e  <n 
hia  property  was  appointM.  The  tmatee  retained 
poaaeaaion  of  the  leaaehold  property  for  aome  time 
with  a  view  to  the  benefit  of  the  debtor'a  eatate. 
The  rent  due  nnder  ths  leaae  waa  paid  to  the 
Uadlord  by  the  retired  partner.  Held,  that  the 
traatee  ahonld  be  allowed  to  diadaim  the  debtor'a 
inteteat  in  the  leaae  only  on  condition  <^  hia  paying 
to  the  retired  partner  tbeivnt  of  the  premiaea  from 
the  date  of  the  tmatee'a  appointment  nntil  the  day 
when  hia  beneficial  oocnpation  oaaaed.  (fo  parU 
Good ;  i7e  Salkeld.)       .pag«  816 

Domioil  of  debtor — Onua  of  proof — Offiser  in  the 
Britiab  army. — In  order  to  come  within  anb-aect.  1 
(d)ot  aeot.  6  of  the  Bonkrnptoy  Aot  18S3  the  debtor 
mnst  be  domiciled  in  England  aa  'diatingnished 
from  Scotland  or  Ireland.  Aa  a  mle  the  onoa  ia  on 
the  jietitioning  creditor  to  ahow  that  the  debtor  ia 
domiciled  in  England,  though  be  may  prodnoe  anoh 
an  amount  of  primd  facie  eridenoe  of  an  Engliah 
domieil  aa  to  throw  the  burden  of  diaproTing  the 
domioil  on  the  debtor.  The  fact  that  the  debtor 
baa  an  English  name  and  ia  an  officer  in  the  British 
army,  doea  not  raise  a  preanmption  that  he  haa  an 
T'lngliah  domioil  aa  diatingnianed  from  Sootoh  or 
Irish,  aa  a  Sootohman  or  Iriahman  entering  the 
Britiah  army  doea  not  loaa  hia  domioil  of  origin. 
(£a  parte  Cunningham ;  Be  Mitchell.)    447 

Evidenoe — ^Allegation  againat  intereet  by  bankmpt 
in  atatement  of  affaire — Judgment — bqniry  aa  to 
conaideration. — An  admiaaion  of  a  debt  in  the 
atatement  of  affaire  of  a  bankmpt  made  after 
bankraptoy  prooeedinga  have  commenced,  ia  not, 
after  hia  death,  evidenoe  of  the  death  aa  againat 
other  oreditora.  The  Court  of  Bankrupt^  haa 
juriadiotion  to  inquire  into  the  oonaideration  for  a 
debt,  although  judgment  in  reapeot  of  it  haa  bean 
recorered  againat  a  bankrupt.  (£c  i>arte  Berell ; 
Be  Tollemaohe,  No.  1.) 376 

Fraud  on  bankrupt  law — Ship-building — Contraot — 
Power  for  buyer  to  uae  oontraotor's  matariala  in 
event  of  contractor's  bankruptcy. — A  contraot  for 
the  building  of  a  ahip,  which  waa  to  be  paid  for  by 
instalmenta,  provided  that  if  at  any  time  tlie 
buildara  ahould  oease  working  on  the  ship  fen: 
fourteen  daya,  or  should  allow  the  time  for  com- 
pletion and  delivery  of  the  ship  to  expire  for  cae 
month  without  having  it  ready  for  delivery,  or  in 
the  event  of  the  bauruptoy  or  insolvency  of  the 
builders,  it  should  be  lawful  for  the  buyers  to 
enter  and  take  poaaeaaion  of  the  ahip  and  of  all 
matariala  prepared  or  provided,  or  in  the  oouraa  of 
preparation  for  toe  ahip,  and  to  eanse  the  ahip  to 
lie  completed  by  any  peraona  whom  they  might 
■ee  fit  to  employ,  and  to  nae  anoh  materiala 
belon^Dg  to  the  bnildera  aa  dioald  be  on  their 
premiaea,  and  whioh  ahould  either  have  bean 
intended  to  be  or  be  oooaidered  fit  and  applicable 
for  the  purpoaa.  Held,  tha*.  tbia  olauae  waa  void 
againat  tha  tmatee  in  bankruptcy  of  Uie  bnildera, 
aa  being  an  attempt  to  oontiol  the  narr  after  bank- 
raptoy of  property  veated  in  the  bankrupt  at  the 
date  of  the  bukmptoy,  and  alao  aa  depriving  the 
tmatee  of  his  right  to  elect  to  oomplete  the  ahip  or 
not,  and  tiaaararring  that  rif^t  to  the  buyera. 
HeU  alao,  that,  the  bnyar  having,  on  the  filing  of  a 
liqnidatioti  petition  by  the  bnildera,  aoted  on  tlie 
olauae,  eonld  not  jiuti^  the  uae  of  the  bnildera' 
gooda  for  the  oompletian  of  the  ahip  on  the 
axouid  of  a  •nbaeqnant  eeaaer  of  work  on  the 
•hip.  (Ex  parte  Barter;  Sm  parte  Blaok:  fie 
W«Uwr.)   811 


Jud^ent  obtained  after  act  of  bankmptoy  com- 
mitted— Delay  in  proving  on  judgment — Unus  of 
proof  as  to  notiae — BankruptOT  Ast  1840.— T.  was 
adjudicated  a  bankrupt  in  \84Si  A  judgment  was 
entered  against  him  a  few  days  after  he  had  com- 
pleted the  act  of  bankruptcy  on  which  he  was 
adjudicated,  by  lying  in  priaon  for  twenty-one  days. 
There  being  no  available  asaeta  at  the  time,  the 
bankmptoy  prooeedinga  were  dropped  for  over 
twenty  yeara,  at  the  expiration  of  which  time,  some 
aaaeta  having  become  available  for  distribution 
among  the  creditors,  a  proof  waa  brought  in  for  the 
amonat  of  the  judgment  debt.  Held,  that  the  onna 
of  proving  that  inien  the  judgment  waa  obtained 
the  creditor  had  no  notice  of  this  aot  of  baakruptej 
lay  on  the  claimanta,  and  that,  on  their  failure  to 
snjtsin  the  burden,  the  prtxif  must  be  disallowed. 
{E* parte  Bevell;  Be  Tollemaohe,  No.  2.)      ...page  379 

Jurisdiction — (Questions  between  third  parties. — A 
bankrupt  having  purchased  certain  sheepskins  for 
B.,  who  had  iMua  to  him  a  part  of  the  price,  de- 
posited the  delivery  warrants  for  the  said  goods  at 
his  bankera  by  way  of  pledge  to  secure  advances. 
On  an  application  on  the  part  of  B.  that  the 
warranta  might  be  daliverad  to  him  -.  Held,  that  the 
question  was  not  such  a  one  aa  ia  referred  to  in 
aeot.  102  of  t^e  Bankmptcy  Act  1883,  and  waa  not 
a  question  arising  in  the  bankrupt^  within  the 
meaning  of  aeot.  102,  and  that  ita  daciaian  waa  not 
neceaaary  for  the  purpoae  oi  doing  complete  juatioe 
or  making  a  complete  distribution  of  the  proper^ ; 
but  where  the  trustee  haa  a  higher  and  better  title 
than  anyone  elae,  there  the  court  haa  and  ought  to 
exeroiae  a  juriadiotion.  (Be  Lowenthal;  £«  jNiria 
Beeaty.)     431 

Lease — Forfeiture  on  bankruptOT — ^Beceiving  order 
under  Bankmptcy  Aot  1883— nzturee. — In  a  leaae 
there  was  oontsiaed  a  clause  of  forfeiture  on  bank- 
mptoy of  tiie  ledseee,  who  filed  a  petition  for  liqui- 
dation under  the  Bankruptcy  Aot  1883.  Held, 
that  there  had  been  a  forfeiture,  and  that  a  peti- 
tion under  sect.  149  of  the  Bankmptcy  Aot  1883 
was  equivalent  to  a  bankmptoy  under  the  Bank- 
rapt^  Act  1869.  In  the  rame  lease  there  waa  a 
danae  that  the  artioles  mentioned  in  the  schedule 
thereto  should  be  the  property  of  the  leeseea,  and 
be  removable  by  them ;  and  abo  a  clause  that  the 
said  articles  should  be  removed  before  the  oeaaer 
or  determination  of  the  term.  Held,  that  the  aaid 
articlea  were  the  property  of  the  leeeeea  irre- 
•peetive  of  the  time  of  removal.  (Re  Walker ;  Ms 
parte  Goold,  Official  Beoaiver.  The  Lynn  Dock 
Company's  Lease.) 368 

Notioe — Receiving  order — Conditional  payment  of 
the  debt — Promiaaoiy  note — Bankruptcy  Aot  1883. 
— A  debtor,  being  aerved  with  a  banlmipto(y  notioe, 
within  aeven  daya  gave  the  creditor  a  promiaaory 
note,  payable  two  montha  after  data,  for  the 
amount  of  the  debt,  which  the  creditor  accepted. 
Held,  that  the  note  being  accepted  waa  a  condi- 
tional payment  of  the  debt,  and  that  during  the 
currency  of  the  note  the  creditor  could  not  avail 
himaelf  of  the  buikmptoy  notioe  to  obtain  a 
receiving  order  against  the  debtor.  {Sm  parte 
Matthew ;  Be  Matthew.)      179 

Partnerahip  firm — Share  in  name  of  one  parinar — 
"Goods" — Bepnted  ownership. — B.,  one  of  the 
partnera  in  a  firm  of  stockbrokers,  pnrchaaed  rail- 
way sliares  with  moneys  of  the  firm,  and  regis- 
tered the  aharea  in  his  own  name.  Calls  were  made 
upon  him,  and  paid  oot  of  the  moneys  of  the  firm, 
and  dividanda  credited  to  the  firm.  B.  aubae- 
qnently  depoeited  the  oertifieatea  of  the  sharea  with 
a  bank  aa  aeoori^  for  advancea  made  to  the  firm. 
Upon  the  baokmptoy  of  the  firm,  the  bank  claimed 
a  charge  upon  the  shares  so  deposited.  Held,  that 
the  shares  were  "  goods  at  the  commencement  of 
the  bankmptcy  in  the  possession,  order,  or  dispo- 
sition "  of  uie  firm,  "  in  their  trade  or  busiaeaa," 
within  the  meaning  of  the  Bankmptoy  Aot  MBS, 
a.  44,  aub-aeot.  (lii.T,  and  belonged  to  the  trustee  in 
bankmptcy  of  the  firm.  (The  <!olonial  Bank  «. 
Whinney.)       854 

Pending  petition — Beoeipt  of  money  from  debtor  by 
petitaoiung  oreditor'a  aolicitor  —  Hepayment  to 
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tnutee. — ^Wliile  the  liaaiiav  ct  a  baakmpto^  paii- 
tion  waa  pending,  the  aolidtor  of  the  patitioninff 
emditor.  aa  hia  agent  and  with  ootioe  of  the  aot  m 
bankmptoy  on  which  the  pietiticr  waa  founded,  re- 
oeived  from  the  debtor  Tarions  Bt.m8  as  oonaidera- 
tion  for  seTeral  ad  jonmmenta  of  the  hearing  of  the 
petition.  He  paid  over  or  aoooonted  for  these 
■nma  to  hia  client.  An  adjndication  having 
afterwarda  been  made  on  the  petition :  Held, 
IhKt  the  title  of  the  tmstee  relating  baok  to 
the  aot  of  bankroptoy,  of  which  the  a<uieitor  had 
nota'«  he  mnat  ropay  die  money  to  the  tmatse,  and 
waa  not  diaoharged  by  the  payment  to  hia  own 
principal.    {Ex  parte  Edwards ;  fie  Chapman.)  page  881 

Peiitiott — Presented  in  wrong  oonrt — Bond  fide  mis- 
take.— By  a  bond  fide  mistake  a  baskmptoy  notioe 
waa  iasned  against  a  debtor  from  a  coort  within  the 
inrisdiction  of  which  he  did  not  reside;  at  the 
hearing  of  the  petition  the  debtor  raised  an  objoo- 
tion  to  the  jnnsdiction,  and  the  petiHon  was  dia- 
wiaeed  by  the  registrar.  Sect.  95,  anb-aect.  3,  of  the 
Baakmptoy  Aot  1883  proridea  that  "nothing  in 
this  section  shall  iaTalidate  a  prooeeding  by  reason 
cf  its  being  taken  in  a  wrong  court."  l^tat.  97 
proridea  that  "  any  prooeeding  in  bankmptoy  may 
»t  any  time  and  at  any  stage  thereof,  and  either 
with  or  without  application  by  any  of  the  parties 
thereto,  be  transferred  by  any  prasoribed  authority 
and  in  the  preaoribed  manner  from  one  oonrt  to 
amotiier  oonrt,  or  may  by  the  like  anthority  be  re- 
tained in  the  court  in  which  the  prooeediogs  were 
enomenoed,  although  it  may  not  be  the  court  in 
which  the  proceedings  ought  to  hare  commenced." 
Held,  on  appeal,  that  the  registrar  had  juriadiction 
to  make  a  reoeiTing  order,  and  that  the  order  die- 
miaaing  the  ^tition  was  wrong.  Held,  further, 
tiiat  the  DiTisional  Court  had  power  to  make  a 
teoeiTing  order,  the  re«ristrar  having  failed  to  do 
■o.    (Be  Brightmoie ;  £z  parie  Hav.)     710 

Signature   by  attorney  —  Bankruptcy   Bnles 

1883,  r.  125;  Form  10.— A  bankruptcy  petition 
may  be  signed  on  behalf  of  the  petitioning  creditor 
by  a  person  holding  a  power  oJF  attorney  from  him, 
if  ti>o  terma  of  the  power  are  wide  enough.  Where 
•  power  of  attorney  authorised  B.  to  commence 
and  carry  on,  at  law  or  in  equity,  all  actions,  soiia, 
or  other  proceedings  touching  anything  in  which  A. 
or  his  personal  es&te  might  be  concerned :  Held, 
that  the  worda  included  a  power  to  sign  a  bank- 
ruptCT  petition  on  behaU  of  A.  (Sc  parte  Wallaoe ; 
Be  WaUaoe.)    551 

Bent — Distress — Money  due  to  gaa  oompany  for  gas. 
— A  corporation  which  supplied  gas,  had  a  power 
under  tiieir  special  Act  "  to  reeoTcrfrom  any  person 
any  rent  or  charge  due  to  them  I7  him  for  gas  sup- 
plied, by  the  like  means  as  landlords  are  for  the 
time  being  by  law  allowed  to  recorer  rent  in  arrear." 
Held,  that,  aftor  the  filing  of  a  liquidation  petition 
by  a  customer,  the  oorporation  was  entitled,  aa 
against  the  tmstee  in  the  liquidation,  to  levy  a 
distrees  in  respect  of  a  sum  dne  by  the  debtor  for 

Sks  supplied  before  the  filuig  of  the  petition, 
eld,  u<o,  that  by  -Hrtne  of  that  clause  they  were 
entitled  to  the  rights  given  to  landlords  by  neat.  34 
of  the  Bankruptcy  Act  1869,  and  were  not  "  otiier 
persons  "  to  whom  rent  was  dne  hj  the  debtor, 
within  the  meaning  of  that  section.  Though  the 
charge  for  gas  supplied  has  been  called  "rent "  in 
■ome  Acts  of  Parliament,  it  is  really  the  price  of 
the  gaa  sold,  and  therefore  a  gas  company  daes  not 
oome  within  the  words  "  other  persons  to  whom  any 
lent  is  due"  in  sect.  34  of  the  Bsakmptoy  Aot 
1809,  which  refer  to  a  person  who  is  in  a  poaition 
aaala^|ona  to  that  of  a  landlord,  and  is  entitled  to 
diafaain  for   rent  strictly  ao  called.     {Ex   parte 

Haniaon ;  iie  Peake.) 878 

Scheme  of  arrangement — ^Dehtora'  discharge— Com- 
mittee of  inspection. — Certain  debtors  baring 
presented  a  hankruptoy  petition,  a  scheme  of 
anangement  under  the  provisions  of  sect.  18  of 
the  Baakmptoy  Act  1883  was  duly  assentrd  to  by 
the  orediton,  which  provided  for  the  appointment 
(inter  oUa)  of  a  tnutee  and  a  committee  of  in- 
■peotion,  and  also  that  "  the  debtors  shall  be 
diaehaiged  when  the  committee  (rf  inspection  shall 


so  resolve."  Held,  that,  the  date  of  the  discharge 
being  left  to  the  diaoretion  of  the  committee  of 
inspection,  the  scheme  was  not  reasonable  and 
ought  not  to  be  approved  of  by  the  oonrt,  though 
the  debtors  concurred  in  asking  for  its  approvoL 
(£9) parte  Clark;  fie  Chwk.)       po^e  5S4 

Secured  creditor — Amendment  of  proof — Appeal — 
Twenty-one  days — Bights  of  second  mortgagee — 
Tmstee  appearing  without  notioe — Costa. — ^Upon 
atochnical  objection  to  the  effect  that  an  appeal 
against  the  decision  of  a  County  Court  judge  had 
not  been  brought  within  twenty-one  days  prescribed 
by  Order  LYni. ,  r.  15,  the  Court  eleotod,  in  doubt 
whether  the  posting  of  the  notioe  of  appeal  on  the 
twenty-first  day  was  sufficient,  to  exeroise  the 
power  of  extending  the  time  given  by  role  112  of 
the  Bankruptcy  ^les  1883,  and  hear  the  appeal. 
Upon  a  contoition  that  the  provisions  of  schedule  2 
of  the  Bankruptcy  Aot  1883,  concerning  the  amend- 
ment of  proof  by  a  secured  creditor,  could  not 
have  been  intended  to  apply  in  cases  where  the 
amendment  of  the  proof  would  affect  the  interests 
of  a  second  mortgagee,  and  where  some  person 
other  than  the  first  secured  creditor  and  the 
trustees  are  interested  :  Held,  that  this  contention 
could  not  be  upheld.  Held,  fnrtbor,  the  tmstee 
having  appeared  without  being  served  with  notioe 
of  appeal,  that  the  tmatee  conld  not  be  allowed  hia 
costs.    (Arden  V.  Deacon.) 713 

Sheriff's  oosto  of  execution— Ponndage — "  Fmotaona 
prooees." — A  writ  of  fieri  faciaa  being  issued 
against  the  debtors  on  the  16th  Jan.,  the  sheriff 
levied  execution  on  the  17th,  and  remained  in 
possession  until  the  21st.  The  debtors  filed  their 
petition  on  the  20th  of  the  same  month,  and  the 
sherUf  delivered  possession  of  their  goods  to  the 
official  receiver.  Held,  that  the  sheriff  was  not 
entitled  to  ponndage,  as  there  had  been  no  sale  or 
realisation  ot  the  property.  (B«  W.  and  3.  Lad> 
ford.) 241 

Stay  of  proceedings— Fraudulent  trustee— Writ  of 
attachment — Trustee  filing  petition — Protection. — 
M.,  against  whom  a  writ  of  attachment  had  been 
issued  for  non-compliance  with  an  order  in  a 
Chancery  action  to  pay  over  money  received  by 
him  in  a  fiduciary  capacity,  filed  a  bankruptcy 
petition,  and  moved  under  this  section  to  stay 
further  proceedings  in  the  action:  Held,  that  if 
sect.  9  of  tiie  Bankruptcy  Act  1883  prohibited  the 
attachment,  which  semiie  it  did  not,  it  would  be  an 
answer  at  the  hearing  of  the  motion  for  attach- 
ment, and  that  no  ground  had  been  f-hown  for  the 
interference  of  the  judge  in  bankmptoy.  (fie 
Uackintosh ;  £x  parte  Haokintoeh.) 80 

Workmen's  wages — Deduction  for  doctor's  fund — 
Bankmptoy  Act  1869— Tmok  Act  (1  &  2  Will.  4, 
o.  37). — Employers  and  their  workmen  arranged, 
but  not  by  any  agreement  in  writing  signed  by  the 
latter,  that  certain  deductions  should  be  made  from 
the  wages  towards  a  "  doctor's  fund"  established 
to  pay  a  doctor  who  attended  and  supplied  with 
meaicioes  such  of  the  workmen  and  their  families 
as  were  si^k.  "The  wages  were  paid  monthly,  and 
the  sums  deducted  were  from  time  to  time  handed 
by  the  employers  to  the  dootor.  There  was  no 
evidence  that  the  dootor  had  accepted  the  liability 
of  the  employers.  Held,  in  the  liquidation  of  the 
debtors,  that  the  fnnd,  so  far  as  it  had  not  been 
paid  to  the  dootor,  must  be  repud  in  fuU  to  the 
workmen,  aa  it  waa  wages  not  validW  paid  (within 
the  Track  Aot),  and  to  preferential  payment  of 
which  the  workmen  were  entitied  under  sect.  32  of 
the  Bankmptoy  Aot  1869.  (Sz  parts  Cooper ;  fie 
Morris.)     374 

BASTABDT. 
Summons — Irregularity — Objection  not  taken — Affi- 
liation order — Jurisdiction. — Where  the  respondent 
to  a  bastardy  summons  had  appeared  and  opposed 
the  summons  on  the  merits  without  objecting  to  an 
irregularity  in  the  issue  of  the  summons,  which 
went  to  the  jurisdiction,  and  an  affiliation  order 
had  been  lawfully  made  by  the  justices,  the  Court 
refused  to  qaadi  the  order  aa  a  nullity  on  the 
ground  of  such  irregnlaritr.  (Beg.  v.  Fletoher.)...  384 
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BETTING. 
Qamin^t — Agent  employed  to  bet  in  his  own  name — 
Impked  anthoritr^  to  par  bet — Irrevooability  of 
•nUiority— 8  &  9  Viot.  0.  109,  s.  18.— Where  a  per- 
son antboriaea  another  to  bet  for  him  in  the  aeent's 
own  name,  an  implied  request  to  pay  if  the  bet  be 
lost  is  involved  in  that  anthority  ;  and  the  moment 
the  bet  is  made,  and  the  obligation  to  pay  it  if  loet 
inonrred,  the  anthoriiy  to  pay  beoomes  irreTOo- 
able  in  law,  and  it  is  immaterial  that  snob  obli- 
gation is  not  enforoeable  by  prooess  of  law,  if 
the  non-fnlfilment  of  it  would  entail  Berions 
inoonvenience  or  loss  upon  the  agent.  (Bead  v. 
Anderson.)       page    &5 

BETTING  HOUSES  ACT  1853. 
Gaming — "  Person  having  the  oare  or  management 
of" — Bicycle  match. — The  appellant,  who  was  the 
manager  of  certain  grounds  belonging  to  a  company, 
and  wnioh  were  used  for  trotting  matches,  bioyole 
(aces,  and  other  sports,  was  oonyioted  onder  sect.  8 
(h)  of  16  &  17  Viot.  o.  119,  for  nnlawfally  faaTiog 
the  care  and  management  of  a  certain  place  opened 
and  kept  for  the  purpose  of  persona  betting  upon 
certain  events.  On  the  day  named  in  tbe  oon- 
Tiotion  a  championship  bicycle  match  took  place 
at  which  there  were  twenty  thousand  persons  pre- 
sent more  than  on  any  previous  occasion,  and  a 
number  of  persons  known  to  tbe  police  as  betting 
men  were  in  one  part  of  the  grounds  offering  to 
make  bets  npou  the  races.  Held,  that  the  con- 
viction was  wroDg.    (Beg.  r.  Cooke.)    91 

BILLS  OF  EXCHANGE. 
Connterfoils — Appropriation  of  shij^ments  ts  meet 
bills  —  Agent  of  two  firms  —  Notice. — Johnston, 
Pater,  and  Co.,  merchants  of  Pemambnco,  ordered 
goods  of  their  agents  8amuel  Johnston  and  Co.  j  of 
Liverpool,  the  principalpartner  in  both  firms  being 
the  same  individual.  The  Liverpool  firm  sent  the 
order  10  their  agent  at  New  York,  who  bonsht  the 
goods,  and  sent  them  and  the  bills  of  lading  to 
Pemambnco.  In  order  to  pay  for  the  goods,  the 
agent  drew  bills  of  exchange  on  the  Liverpool  firm,  - 
and  sent  the  bills  with  oonuterfols  attached  to 
Liverpool.  Each  counterfoil  was  headed  as  follows: 
"  Advice  of  draft.  To  Messrs.  Samuel  Johnston 
and  Co.,  Liverpool,"  and  after  stating  the  namber, 
date,  and  amount  of  the  draft,  and  the  shipments 
against  which  it  was  drawn,  concluded  as  follows : 
"  rlease  protect  the  draft  as  advised  above  and 
obUge  drawer."  Samuel  Johnston  and  Co. 
accepted  the  bills,  and  detached  tbe  counterfoils. 
The  agent  sold  tbe  bills  to  bankers  in  New  York 
shortly  before  the  Liverpool  firm  stopped  payment. 
The  agent  gave  notice,  by  telegram,  of  the  lailnre, 
to  tiie  Pemambnco  firm.  The  Pemambnco  firm 
received  the  proceeds  of  the  sale  of  the  goods,  and 

S plied  them  in  payment  of  the  balance  due  to 
em  from  the  Liverpool  firm.  Held,  on  action  by 
the  bankers  against  the  Pemambnco  firm  for  pay- 
ment of  the  billB,  or  an  account,  that  there  was  no 
appropriation  of  the  shipments,  nor  of  the  proceeds 
of  tiie  sale  thereof,  to  meet  the  bills  of  exchange. 
(Phelps,  Stokes,  and  Co.  v.  Comber.)      11 

BILL  OF  SALE. 
Agremnent  to  pay  on  demand — ^Power  to  seize  and 
sell  on  default— Bills  of  Sale  Act  (1878)  Amend- 
ment Act  1882.— By  a  bill  of  sale  the  grantor 
airreed  to  pay  the  loan  sad  interest  npon  demand 
made  in  writing,  and  the  grantee  was  empowered 
to  seize  and  sell  the  goods  if  tiie  grantor  made 
default  in  payment  on  such  demand.  Held,  that 
the  bill  of  sale  was  void :  by  Brett,  M.B.  and  Fry, 
L.J. ,  beoanse  payment  on  demand  is  not  payment 
at  the  time  in  tiie  bill  of  sale  provided,  which  is 
tbe  only  payment  for  default  of  which  the  goods 
may  be  seized  by  45  £  46  Viot.  c.  43,  s.  7 ;  by  the 
whole  Court,  because  there  was  not  a  atipiuated 
time  of  payment  within  the  meaning  of  the  form 
in  the  scnedule  to  the  Act,  and  therrfore  tiie  bill  of 
■ale  was  lavoided  by  sect.  9 ;  by  Brett,  M.B.  and 
F17,  L.J.  (Bowen,  L.J.  doubting),  because  the 


power  of  sale  appeared  to  arise  immediately  upon 
default,  whereas  by  sect.  13  five  clear  days  must 
elapse  before  it  can  be  exercised,  and  therefore 
the  bill  of  tale  was  not  made  in  accordance  with 
the  form  in  the  schedule.  (Hntherington  v 
Groome.) page  4i2 

Assignment  of  after-acquired  proper^. — A  bill  of 
nTe,  duly  registered,  purported  to  assign  to  plaintii! 
tiie  stock-in-trade  then  on  the  grantor's  premises, 
and  that  which  should  during  the  continuance  of 
the  secority  be  brought  on  i£e  premises.  Goods 
brought  on  the  premises  after  tbe  exeoution  of 
the  bill  of  sale  were  pledged  by  the  grantor  with 
defendant,  a  pawnbroker,  who  received  them  in  the 
course  of  business  without  knowledge  of  the  bill 
of  sale.  In  an  action  to  recover  the  goods  or  their 
Talue :  Held,  that  the  bill  of  sale  did  not  pass  the 
legal  property  in  the  ^ods  to  plaintiff,  but  only 
gave  him  an  equitable  interest  in  them,  and  there- 
fore he  was  not  entiUed  to  recover.  (Joseph  v. 
Lyons.)      740 

"  In  consideration  of  any  sum  under  301." — Bills  of 
Sale  Act  (1878)  Amendment  Act  1882.— By  the  12th 
section  of  the  Bills  of  Sale  Act  (1878)  Amendment 
Act  1832  it  is  provided  that  every  bill  of  sale  made 
or  given  in  consideration  of  any  sum  nnder  301. 
shall  be  void.  B.  applied  to  U.  for  a  loan  of  152., 
offering  as  security  a  bill  of  sale  on  his  furnitnre. 
n.  replied  that,  by  reason  of  a  new  law,  he  could 
not  lend  less  than  30i.,  but  that,  if  D.  had  sufBcient 
furniture,  he  would  lend  him  301.  if  he  would  agree 
to  pay  15i.  on  demand  and  151.  by  instalments.  D. 
agreed  to  the  terms  and  gave  IT.  a  bill  of  sale  in 
accordance  therewith,  and  the  sum  of  30i.,  the 
consideration  expressed  to  be  paid  by  TJ.  to  D.  on 
the  execution  thereof,  was  so  paid  in  gold  without 
any  deduction.  Immediately  afterwards  U.,  at  the 
request  of  D.,  demanded  payment  of  the  15i.  due 
on  demand,  which  D.  paid  and  received  a  receipt 
for  it.  D.  having  made  default  in  the  payment  of 
f  he  instalments,  U.  seized  under  the  bill  of  sale. 
Held,  on  special  case  stated  by  agreement  in  on 
action  by  D.  against  U.  for  damages  for  trespass, 
that  the  bill  of  sale  was  not  void  by  reason  of  the 
12th  section  of  the  Bills  of  Sale  Act  (1873)  Amend- 
ment Act  1882.    (Davies  t).  Usher.) 297 

BBEAD. 
Sale  of — Baker  not  provided  with  scales  and  weights 
— Delivery  of  bread  from  a  cart  at  a  customer's 
house  in  pursuance  of  a  previous  order.  —  By 
6  &  7  Will.  4,  o.  37,  s.  7,  "  Every  baker  or  seller 
of  bread  ....  who  shall  convey  or  carry 
out  bread  for  sale  in  and  from  any  cart  or  other 
carriage  shall  be  provided  with  and  shall  con- 
atantiy  carry  in  such  cart  or  other  carriage  a 
correct  beam  and  scales,  with  proper  weights 
....  and  in  case  any  such  baker  or  seller 
of  bread  ....  shall  at  anj  time  carry  out 
or  deliver  any  bread  withont  being  provided  with 
such  beam  and  scales,  with  proper  weights  .  .  . 
then,  and  in  every  such  case,  every  such  baker  or 
seller  of  bread  shall  for  every  such  offence  forfeit 
and  pay  any  sum  not  exceeding  five  pounds." 
Held,  that  this  section  applies  to  cases  where 
bread  is  deUvered  in  pursuance  of  a  previous 
order,  and  not  merely  to  cases  where  the  baker 
sends  out  bread  for  sale  in  a  cart.  (Bidgway,  app., 
».  Ward,  resp.)       704 

BUILDING  SOCIETY. 
AdTanoed  member — Beasonable  rule — Fines — Com- 
pound interest— 6  &  7  Will.  4,  c.  32,  ss.  1,  2.— By 
the  mies  of  a  benefit  building  society  the  members 
ooold  borrow  from  the  society  the  amount  of  their 
■hares,  to_  be  repaid  by  monthly  instalments  com- 
prising principal  and  simple  intwest  at  5  per  cent., 
and  to  be  secured  by  a  mortgage  to  the  society.  A 
fine  was  imposed  on  mortgagors  "  neglecting  to 
make  their  monthly  payments  of  principal,  interest, 

fines,  and  other  payments at  the  rate 

of  5  per  cent,  per  month  on  the  total  amount  in 
arrear."  Held,  that  the  meaning  of  the  rule  was, 
that  fines,  if  unpaid,  were  to  be  added  to  the  pre- 
vions  months'  fines  remaining  nnpaid,  as  well  as 
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to  the  ioatalments  of  prinoipaT  and  interest  in 
■mar,  and  that  the  mont'al;  fine  was  to  be  oalon- 
lated  upon  the  total  amount  of  the  prinoipal, 
interest,  past  fines,  and  other  payments  added 
together ;  and  that  neither  the  mle  nor  the  amonnt 
of  the  fine  imposed  was  nnreasonable.  (Re  Tbe 
Hiddleabroagh,  &a.,  Buildini;  Sooiety.) page  743 

Diapntes  between  sooiety  and  member — ^Beferenoa 
to  arbitration — Jurisdiction  of  High  Court — Cove- 
nants in  mortgage  deed. — The  Building  Soei-ties 
Act  1874  proTidfs  by  seot.  16,  sub-sect.  9,  that 
the  rules  of  erery  society  established  under  the 
Act  shall  set  forth  whether  disputes  between  the 
society  and  any  of  its  members  shall  be  referred 
to  the  County  Court,  or  to  the  registrar,  or  to 
arbitration ;  and  by  sect.  31  for  the  determination 
of  disputes  by  arbitration,  where  the  rules  so 
direct.  Held,  that  these  prorisions  included  ques- 
tions arising  under  oovenantiiinamortga^edeed  exe- 
ontedby  the  member  to  the  sooiety ,  and  t  hat  the  High 
Court  had  no  jurisdiction.  (Munioipsl  Permanent 
Inreatment  Building  Society  V.  Kent.)    6 

Loan — Interest  on  premiums— Bedemption — Mort- 
gage— Statutory  receipt— Building  Societies  Act 
1874. — A  building  sooiety,  in  accordance  with  its 
mlea,  on  making  an  adranoe  to  a  borrowing  mem- 
ber, charged  a  premium  on  the  sum  advanced  in 
proportion  to  the  amount  and  the  int*-aded  dura- 
tion of  the  loan.  The  advance  was  to  be  paid  off 
by  monthly  instalments.  Held,  that  the  society 
might  properly  add  the  whole  of  the  annual  pre- 
miums to  the  amount  actually  advanced  and  charge 
interest  on  the  total  amonnt ;  and  in  the  event  of 
the  loan  being  paid  off  before  the  date  to  which 
the  premium  was  calculated,  the  borrower  was  not 
entitled  to  a  rebate  in  respect  nf  the  premiums 
paid  for  the  longer  period.  Where  a  budding 
society  gives  a  statutory  receipt  under  seot.  42  dF 
the  BnildiDg  Societies  Act  1874  for  money  due  on  a 
mortgage  by  a  borrowing  member,  no  claim  can 
afterwards  be  maintained  by  the  society  for  any 
further  payment,  even  on  the  gronnd  that  a  further 
sum  was  due  on  the  mortgagor's  f  hares,  or  that 
the  money  paid  was  calculated  on  a  wrong  principle. 
(Harvey  v.  Municipal  Permanent  Investment 
Building  Society.) ...  408 

Validity  of  rule— Borrowing  powers — Priority  of 
creditors — Deposit  of  deeds — ^Preference  shares. — 
A  duly  certified  rale  of  a  building  society  autho- 
rised the  directors  to  borrow  monev  "  from  time  to 
time  as  oocasion  may  require,"  without  any  limita- 
tion of  the  amonnt  to  be  so  borrowed,  and  farther 
provided  that  "  any  borrowed  money  shall  be  a 
first  charge  on  the  funds  and  property  of  the 
aodety."  The  society  went  into  liquidation. 
Held,  that  the  mle  was  valid  and  not  ultra  virei, 
but  that  oreditora  who  had  made  advances  nnder 
the  rule,  and  had  had  title  deed<i  deposited  with 
them  by  way  of  security,  must  deliver  up  the  deeds 
to  the  official  liquidator,  and  rank  pari  p<u>u  with 
other  creditors  for  a  dividend.  A  rule  giving  tbe 
directors  power  to  issue  deposit  or  paid  up  snares 
at  a  fixed  rate  of  interest,  with  a  right  to  the 
holders  to  withdraw  the  money  in  preference  to  the 
ordinary  nnadvanoed  members  is  valid,  and  in  the 
winding-up  the  holders  will  be  entitleH  to  he  paid 
in  preference  to  the  other  shareholders.  (Murray 
r.Soott;  Btimelow  r.  Murray  ;  Agnew  v.  Murray.)  463 

BUBIAL  BOARD. 
District  having  a  separate  burial  ground— 13  &  19 
Vict.  o.  128,  8. 12  — 1-y  18  &  19  Vict,  o  128,  b.  12, 
the  vestry,  or  meeting  iu  the  nature  of  a  vestry, 
of  any  parifch,  township,  or  other  district  not 
separately  maintaining  its  own  poor,  which  h^s 
heretofore  had  a  separate  burial  ground,  may  ap- 
point a  burial  board,  and  from  time  to  time  supply 
vaoaueiea  therein,  and  may  exercise  tbe  same 
powers  of  authorisation,  approval,  and  sanction 
in  relation  to  such  burial  board,  and  such  other 
powers  as  are  vested  in  the  vestry  of  a  pannh 
separately  maintaining,  its  own  poor.  Hula,  that 
this_ section  applies  to  a  district  having  a  sepamte 
burial  ground,  but  not  separately  maintaining  its 
own  poor,  which  is  part  of   »  district  already 


having  a  legally  constituted  burial  board.    (Beg. 
i>.  The  Overseers  of  the  Parish  of  Tonbridge.)2)a;8  179 

BTE-LAW. 
Validly  of — Playing  concertina  through  streets  of 
city — Conviction  for — Reasonable  cause— Disquali- 
fying interest  of  justices — Municipal  Corporations 
Act  1835  (5  &  6  WUl.  4,  c.  7«),  s.  90.— Seot.  90  of 
the  Municipal  Corporations  Act  1835  gives  powers 
to  boroughs  to  make  bye-laws  for  the  good  rule 
and  government  of  the  borough,  and  for  the  pre- 
vention of  all  such  nuisances  as  are  not  ijready 
punishable  in  a  summary  way.  Under  these 
powers  the  city  of  Truio  made  the  following  bye- 
law  :  "  Ever^  person  who  shall  sonndor  play  Ufton 
any  musical  instrument,  or  sing  or  make  any  noise 
whatsoever  in  any  street,  or  near  any  house  within 
the  said  borough,  after  having  been  required  by 
any  householder  resident  in  any  street  or  house,  or 
by  any  police  constable,  to  desist  from  making  such 
sounds  or  noises,  either  on  account  of  any  Ulness 
of  any  inmate  of  snch  house,  or  for  any  reasonable 
cause,"  Sus.  Edwin  Oay  was  summoned  before 
the  jnsticrs  of  Truro  on  the  13th  Oct.  1883,  and 
convicted  by  them  of  hn  offence  against  the  above 
bye-law,  and  fined  21.  2».  and  costs.  It  was  proved 
that  Oay  was  a  oaptain  in  the  Salvation  Army, 
and  that  on  the  morning  of  Sunday,  the  7th  Oot, 
he  was  in  Viotoria-sqnaie,  Truro,  playing  a  oonoer- 
tins,  and  surrounded  by  »  large  orowd ;  that  he 
was  requestd  by  the  superintendent  of  police  to 
desist  from  playinif  the  concertina,  but  he  refused 
te  do  so,  the  superintendent  at  the  same  time 
telling  him  that  he  had  reasonable  cause  for  asking 
him  to  desist,  as  several  complaints  had  been  made 
by  the  inhabitants.  It  was  also  proved  that  on 
many  previous  occasions  the  Salvation  Army  had 
marched  through  the  streets,  playing  musical  in- 
struments, tambourines,  and  triangles ;  that  they 
had  been  frequenUy  cautioned  and  required  to 
desist,  as  many  complaints  had  been  made  of  their 
proceedings.  On  a  rule  for  a  certiorari  to  remove 
the  conviction  into  this  oonrt :  Held,  that  the  bye- 
law  was  not  unreasonable,  and  that  th«  conviction 
thereunder  ought  to  stand ;  also  that  there  was 
reasonable  cause  for  calling  on  the  prosecutor  to 
desist  from  playing.  Held,  also,  that  the  mere 
fact  of  the  justices  having  attended  a  meeting, 
convened  by  the  superintendent,  at  which  • 
summons  was  applied  for,  bnt  refused,  did  not 
render  them  interested  parties  so  as  to  disqualify 
them  from  afterwards  dealing  with  the  oase,  even 
if  at  that  meeting  they  had  disonssed  the  facts  of 
the  case.  (Beg.  on  the  prosecution  of  Gay  v. 
Powell  and  others,  Justices  of  Truro.)    92 

COMPANY. 
Director — Misfeasance — Joint  and  several  liability^— 
Qualification  saires — "Fully-paid"  shares — Pro- 
moter— Companies  Act  1862. — There  is  no  distinc- 
tion between  a  payment  to  directors  of  cash  out  of 
promotion  money  and  a  transfer  to  them  of  fully- 
paid  promotion  shares  by  way  of  qualification 
shares;  directors,  parties  to  such  transaction, 
being  in  either  case  all  jointiy  and  severally  liable 
for  the  total  amount  of  what  they  so  receive. 
(Re  The  Carriage  Co-operative  Supply  Associa- 
tion.)   286 

Memorandum  of  association  —  Alteration  of,  in 
matters  not  required  to  be  specified  therein — 
Batification  —  Acquiescence  —  Ultra  virei  —  Pre- 
ference and  ordinary  shareholders— iteration  of 
rights  of. — By  the  memorandum  of  association  of 
•  limited  company  incorporated  nnder  the  Com- 
panies Act  18S2,  the  capital  was  defined,  and  it  was 
declared  that  some  of  tbe  shares  were  to  be  pre- 
ference shares.  The  memorandum  then  expresdy 
pravidi>d  that  the  preference  shares  should  have 
right  to  a  dividend  of  7  per  oeni;.  iu  priority  to  the 
ordinary  shares,  and  to  one-fifth  of  the  remainder 
of  the  net  revenue  after  dednotion  of  a  sum  suffi- 
cient for  paying  a  like  dividend  of  7  per  cent,  on 
the  ordinary  shares,  which  were  also  to  be  entitled 
to  fonr-flfths  of  the  remainder  of  the  net  revenue. 
Iu  1872  special  resolutions  were  passed  altering 


XZvi— Index.] 


THE  LAW  TIMES. 


[March  28.  18E5. 


SUJUXCT8  OF  CASKS. 


thia  appTopmtion  of  the  net  rerenne  as  between 
the  pruerence  and  ordinary  ihartholderg,  to  the 
detriment  of  the  ordinary  shareholders.  These 
resolntions  were  acted  npon,  and  diridends  were 
from  time  to  time  paid  in  accordance  with  them ; 
and  no  question  aa  to  their  validity  was  raised  by 
*nyof  the  shareholders.  In  1883  special  leeolTi' 
tions  were  passed,  whereby  the  original  mode  of 
appropriation  of  the  revenne,  as  provided  bjr  the 
memorandnm  of  association,  was  snbstantiaHy 
restored.  The  question  then  arose  as  to  how  the 
Tevenaa  oocht  to  be  dealt  with  as  between  the  pre- 
f<>renoe  and  ordinary  shareholders,  and  whether 
the  resolntions  of  1872,  or  the  snbseqnent  resolu- 
tions of  1883,  or  the  memorandnm  of  association 
of  the  company,  were  to  prerail.  Held,  that  the 
compaoT  coold  not,  even  with  the  assent  of  aU  the 
shareholders,  alter  the  appropriation  of  revenue 
prescribed  by  its  memorandum ;  that  the  resolu- 
tions of  1872  were  therefore  wholly  ultra  virtt 
and  invalid,  and  incapable  of  being  ratified ;  and 
that  the  revenue  mnst  in  future  be  applied  in  tiie 
manner  originally  prescribed  by  the  memorandnm. 

^Ashbury  V.  Wats<ni.)   page' 766 

Beoonstruotion —Bight  of  dissentient  shareholder 
to  inspect  books  of  old  company — Arbitration — 
Companies  Act  1862 — The  liquidators  of  a  com- 
pany being  Tolnntarily  wound-up  for  the  purpose 
of  the  transfer  of  its  assets  to  a  new  company, 
offered  a  dissentient  shareholder  S«.  in  the  pound 
per  share.  She  elected  to  have  the  price  settled  by 
arbitration.  On  sommuns  by  the  diHsentient 
shareholder  against  the  liquidators  for  an  order 
compelling  them  to  produce  the  books  and  docu- 
ments of  the  old  company  :  Held,  that  the  onus 
lay  npon  the  liquidators  to  show  in  the  arbitration 
that  bi.  in  the  pound  per  share  was  a  proper  price ; 
the  summons,  therefore,  was  unaeoessaiy,  and 
must  be  dismissed,  with  the  costs  of  the  adjourn- 
ment into  court,  (fie  The  Glamorgandiire  Bank- 
ing Company ;  Mrs.  Morgan's  case.)       623 

Transfer  of  shares — ^Bef  usal  to  register — Liquidation 
of  shareholder— Bights  of  trustee  in  lionidation — 
Companies  Act  1862. — Where  a  shareholder  has 
executed  a  transfer  of  his  shares  by  way  of  mort- 
gage, but  the  company  have  decliued  to  register 
sn^  transfer  upon  the  ground  that  the  dundiolder 
was  indebted  to  the  oompany  ;  the  trustee  in  ths 
liquidation  of  the  shareholder  is  entitled  to  be 
entered  in  the  register  of  shareholders,  but  subject 
to  any  equities  that  may  exist  in  respect  of  the 
shares.     (Ex  parte  Harrison;    Be  Cannook  and 

Bugeley  Colliery  Company.)      324 

Unlimited  oompany  —  Call — Summons — Affidavit  in 
support — Companies  Act  1862. — This  was  a  sum- 
mons by  an  ofBcial  liquidator  asking  that  a  con- 
tributory of  the  company  might  be  ordered  to  pay 
within  four  days  to  him  a  sum  of  819i.  in  respeot 
of  a  call  made  before  the  commencement  of  the 
winding-up  of  the  company,  or  otherwise  to  pay 
to  him  the  said  sum  aa  being  money  required  to  be 
paid  by  the  contributory  for  the  adjustment  of  the 
rights  and  liabilities  of  members  of  the  company 
among  themselves.  The  debts  of  the  oompany 
were  not  paid.  The  Court  made  the  order,  holding 
that  an  affidavit  of  the  liquidator  stabng  that 
"  It  was  necessary  in  the  winding-up  of  the  com- 
pany that  the  sums  mentioned  should  be  forth- 
with paid,  and  the  order  should  bo  made,"  though 
not  in  the  words  of  form  Si  in  the  schedule  to 
Gen.  Ord.  Nov.  1862,  implied  that  the  money  was 
required  for  payment  of  debts,  and  was  sufficient 
to  bring  him  within  sect.  102  of  the  Companies 
Act  1862.  (Re  The  Norwich  Equitable  Fire  Assur- 
ance Company;  W.  A.  Miller's  case.)     619 

— —  Payment  by  director — CaJ'"  — Set-off — Com- 
panies Act  1862. — A  direc'or  of  an  unlimited 
company  paid  to  the  bankers  of  the  company 
after  a  winding-up  order,  and  Kttor  a  call  had 
been  made,  SOOi.  in  respect  of  an  overdraft  of  the 
company,  for  which  he  had  become  surety.  On 
summons  asking  the  court  to  declare  that  under 
sect.  101  of  the  Companies  Act  1862  the  director 
was  entitled  to  set  off  this  sum  against  8752.  due 
from  him  for  calls  on  shares :  Held,  that  the  pay- 


ment being  made  after  the  winding-np,  this  was 
not  a  case  of  a  oompany  oarrying  on  business  and 
incurring  a  debt  to  bankers  in  the  ordinary  m»j, 
and  that  the  director  was  not  entitled  to  set  off  toe 
debt  against  calls.  (Re  The  Norwich  Equitable 
Fire  Insurance  Company ;  C.  Brasnett's  ease.^page  318 

WlNDlNO-trp. 
Fraudulent  agreement  —  Bescission.  —  In  order   to 

enable  a  oompany  to  show  a  good  balance  at 
their  bankers  in  case  of  inquiries  there,  II.  placed 
money  to  their  credit,  which  they  were  to  hold  in 
trust  for  him.  Some  of  the  money  was,  with  B.'s 
consent,  drawn  out,  and  afterwards  the  oompany 
was  ordered  to  be  wound-up.  Held,  that  B.  was 
not  entitled  to  have  the  balance  paid  to  him.  (Be 
Great  Berlin  Steamboat  Company.) 415 

Judgment  creditor — Discretion  of  court — Evidence 
of  collusion. — Where  upon  the  hearing  of  a  winding- 
np  petition  presented  by  a  judgment  creditor, 
evidence  is  before  the  court  upon  which  the  issue 
of  whether  the  judgment  was  or  was  not  obtained 
by  coUnsion  can  be  decided,  the  petition  will  be 
forthwith  disposed  of,  notwithstanding  that  the 
judgment  has  not  been  impeached  in  an  action  at 
law.    (Re  The  United  Stock  Exchange  Limited.)...  687 

Jurisdiction — Foreign  company,  with  branch  office, 
business,  Ao.,  in  England — Pending  foreign  liqui- 
dation—  Companies  Act  1862. — A  petition  was 
presented  by  a  creditor  to  wind-up  a  oompany 
which  was  registered  under  the  Companies  Act 
1882  of  the  Legislature  of  New  Zealand.  The  regis- 
tered office  of  the  company  was  in  New  Zealand,  and 
the  objocte  for  which  it  was  formed  were  primarily 
for  carrying  on  business  there.  The  company  had, 
however,  a  branch  office  and  a  manager  in  London, 
and  had  contracted  liabilities  there  It  had  also 
assets  in  London,  but  of  very  small  amount.  The 
company  had  traded  ia  England,  but  only  as  a 
colonial  company,  and  ite  transactions  in  England 
formed  but  a  small  proportion  of  the  business  it 
had  done  since  its-  registration.  The  petitioner's 
debt  was  in  respect  of  goods  supplied  by  him  to 
the  company  pursuant  to  an  order  in  writing, 
which  came  from  the  London  office.  Proceedings 
to  wind-ap  the  company  were  pending  in  New 
Zealand,  and  liquidators  had  been  appointed  there, 
but  no  authority  to  aot  in  their  name  had  been 
received  by  the  London  manager.  Held,  that  the 
oompany  was  an  unregistered  company  within  the 
provisions  of  sect.  199  of  the  Companies  Act  1862, 
and  the  court  had  jurisdiction  to  make  a  winding- 
up  order ;  that,  as  no  proceedings  had  been  com- 
menced to  secure  the  English  assets,  the  court 
was  justifield  in  taking  stops  to  secure  them  until 

Srooeedings  were  adopted  by  the  liqiudators  in 
few  Zealand  to  make  those  assets  available  for 
the  EngUxh  creditors  pari  paeru  with  the  creditors 
in  New  Zealand ;  but  that  upon  an  undertaking 
by  the  London  manager's  solicitors  that  the 
English  assets  should  remain  in  tlaiu  guo  and 
nndiatribnted  until  the  further  order  of  the  court, 
the  petition  should  be  directed  to  stsud  over.  (R» 
Matheson  Brothers  and  Co.  Limited.)     Ill 

Official  liquidator — Private  examination  of  witness — 
Bight  of  creditors  to  attend — Companies  Aot  1862 
— General  order  of  the  11th  Nov.  1862,  rule  60.— 
The  cred'tors  of  a  company  in  the  course  of  being 
wound-up,  who  have  obtained  an  order  giving  them 
liberty  to  attend  the  proceedings  in  the  matter  at 
their  own  expense,  will  nevertheless  not  be  per- 
mitted to  attend  a  private  examination  of  the  late 
manager  of  the  company  npon  a  summons  taken 
out  by  the  official  liquidator  under  the  115th 
section  of  the  Companies  Act  1862.  (Be  The 
Norwich  Equitable  Fire  Assurance  Company.)     ...  404 

Petition — Prosecution  of  directors — Application  for 
petition  to  stand  over — Discretion  of  the  court — 
Oompanie«  Aot  1862.  —  An  ex  parte  application 
by  way  of  petition  was  made  on  behalf  of  a  liqui- 
dator of  a  company  for  leave  to  prosecute  one  ot  ite 
directors.  On  behalf  of  some  of  the  creditors  of 
the  oompany,  who  claimed  a  right  to  appear  in 
opimsition  U>  the  petition,  it  was  asked  that  the 
petiti}n  might  stsad  over,  so  that  necessary  evicT^ 
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dence  in  opposition  to  itmi(rht  be  filed ;  and  it  was 
■nbmittad  that  the  oonrt  could  only  adjadioate  on 
tliia  matter  after  heariaff  both  sides.  It  app«at«d, 
howeyer.  that  these  orediton  were  nearly  related 
to  the  directors  who  were  to  be  prosecuted,  and 
that  if  the  petition  were  to  be  allowed  to  stand  over 
jnstioe  might  be  frustrated,  and  that  bj  the  Com- 
panies Act  1862,  8.  167,  the  discretion  of  the  court 
waa  nnshackled  by  any  obli^tion  of  hearing  evi- 
denoe  aa  to  the  propriety  of  a  proseontion,  and  that 
it  oonld  direct  a  proseontion  either  on  the  appli- 
oation  of  any  person  interested  in  the  wiDding-np, 
or  proprio  mofu.  Held,  that  the  whole  matter  waa 
in  the  discretion  of  the  conrt,  and  that,  ab  the  oonrt 
in  this  instanoe,  from  its  previous  tfnowledge  of 
the  oironmstanoes  of  the  case,  was  satisfied  that 
the  oppoaition  to  the  petition  arose  from  a  desire, 
not  of  saTing  money,  but  of  aaring  a  director, 
it  would  make  an  order  (tivine  the  liquidator 
leaT*  to  prosecute.  (,B»  Charles  Denham  and  Co. 
limited)   pag»  570 

Fractioe— Ezaminaiion  of  officer  of  company — Pend- 
ing' action  aKainst  him — Irregnlarity— Companies 
Act  1862. — The  pendency  of  an  action  against  an 
oiBoer  of  a  company  wUoh  is  in  course  of  being 
wonnd-np  is  not  au^xiont  to  justify  him  in  refusing 
to  be  examined  ULder  3ect.  IIS  of  the  Companies 
Act  1862,  and  it  makes  no  difference  whether  such 
action  was  commenoad  before  or  after  the  winding- 
np.  The  ofScial  liquidator  of  a  company  may  pro- 
perly apply  sect.  115  for  the  pntpose  of  asoertain- 
ing  whether  proceedings  should  be  oontinned  or 
not  against  an  officer  of  the  company,  or  against 
any  other  person.  (Re  The  Metropolitan  (Brush) 
EUeotrio  Light  and  Power  Company  Limited ;  Ea 
parte  Leaver.) 817 

Beoeiver — Official  liquidator — Debenture-holders — 
Debentore  trust  deed. — Where  a  company  is  being 
wound-np,  the  principle  of  the  oonrt  is,  not  to 
sanction  tiie  oontinnanoe  both  of  s  receiver  and  a 
liquidator  unless  it  is  absolutely  necessary,  the 
latter  being,  except  in  special  oases,  the  proper 
and  sufficient  officer  of  the  oonrt.  Where  a  com- 
pany has  mortgaged  property  to  tmstees  for 
debenture-holders  by  a  deed  as  to  which  it  is 
possible  that  questions  may  arise  with  regard  to  its 
rature  and  extent,  the  conrt  will  not,  the  company 
being  in  conrse  of  winding-up  and  a  liqniaator 
having  been  appointed,  consider  it  necessary  or 
expedient  to  oontinne  a  reoeiver  who  has  bean 
appointed   in   an    action   to   enforce    the   deed. 

i Tottenham  v.  Swansea  Zino  Ore  Company 
limited.)    61 

Stannaries  Court — Winding-up  petition — Cost-book 
mins — Inspection  of  docnments — Diaoretion. — A 
petition  waa  presented  to  the  Stannaries  Conrt  for 
-Uie  winding-up  of  a  mining  company  conducted  on 
the  cost-book  principle,  and  a  pnmd  facie  case 
shown  for  winding-up ;  but  the  evidence  being  con- 
flicting, the  Vice-Warden  adjonmed  the  hearing  of 
the  petition  to  enable  the  petitioner  to  apply  for  on 
order  for  inrpection  of  the  books  of  the  company : 
Held,  that  he  had  a  discretion  to  do  so,  and  had 
Tightly  exercised  it,  the  petitiun  not  being  a 
specnlative  one.  (Re  West  Devon  Ureat  Consols 
Mine.) 841 

XJnliqnidated  damages — Bight  of  set-off— rEzpendi- 
tnre  by  liqdidator— Priority. — A  company  which 
had  contracted  with  the  Commissioners  of  Sewem 
to  pave  a  certain  street,  payment  to  be  made  on 
completion,  and  also  to  keep  the  street  in  repair 
for  fifteen  years  if  so  required,  was  ordered  to  be 
wound-up.  The  liquidator  completed  the  paving 
and  claimed  payment :  Held,  that  the  oommissioners 
were  not  entitled  to  set  off  unliquidated  damages 
not  accrued  at  the  date  of  the  windinf^-np  in 
respect  of  non-repair  for  fifteen  years  against  the 
snm  payable  by  them  for  paving,  and  that  the 
Uqnidator  was  entitled  to  retain  out  of  the  moneys 
payable  to  the  oommissioners  the  amount  expended 
Dy  him  in  carrying  out  the  contract  in  priority  to 
mortgagees  of  the  contract  moneys,  (fie  Asphaliio 
Paving  Company ;  Lee  and  Chapman's  case.)       ...  321 

Withdrawal  of  petition  by  petitioner  —  Bight  of 
creditors  appearing  to  support  petition  to  ooita — 


Companies  Act  1862. — A  petition  presented  by  a 
creditor  for  Uie  winding-np  of  a  company  was 
_ju.j 1.1. 1:—-.! —  gf  Q^  petitioner  *— 

aying  uie  debt, 


withdrawn  on  the  application  of  the  petitioner  by 
arrangement,  the  company  paying  uie  debt,  and 
the  petition  waa   disinisaed   with  oosts.     Some 


other  creditors  and  shareholdsrs  appeared  to  sap- 
port  it,  in  consequence  of  service  on  them.  It 
was  submitted  that  they  were  not  entitled  to  their 
costs,  as  they  had  not  appeared  to  oppose.  Held, 
that  they  were  entitleo  to  their  costs  because, 
though  they  had  appeared  in  support  of  the  peti- 
tion, they  opposed  its  withdrawal,  and  had 
appeared  rightly.  (Be  The  Naonpai  Glold  Mining 
Company.) page  909 

CHABOTNG  OBDEB. 
Solicitors — Charging  order  for  costs — Property 
recovered  or  preserved— Partnership  action — 
Creditors  of  the  partnership — 23  i  24  Vict. — An 
order  charging  a  solicitor's  coats  upon  property 
recovered  or  preserved  in  an  action  cannot,  in  the 
case  of  an  action  for  dissolution  of  partnership, 
be  made  upon  partnership  assets  in  priority  to  the 
claims  of  the  creditors  of  the  partnership,  unless 
those  creditors  are  before  the  oonrt.  P,  however, 
the  creditors  are  before  the  court,  such  an  order 
can  be  made.  The  order  should  be  for  "  the  costs, 
charges,  and  expenses  properly  incurred.  (Jack- 
son v.  Smith.) 72 

CONTAQIOTJS  DISEASES  (AinMALS)  ACT  1878 
Action  against  constable  for  wrongful  conversion  of 
cattle — Local  venue — Notice  of  action — 1  &  2 
WiU.  4,  c.  41,  s.  19—2  A,  3  Vict.  o.  93,  s.  8.— 
Scot.  19  of  1  A  2  WiU.  4,  c.  41  (an  Act  by  which 
special  constables  were  appointed)  provides  that  all 
persons  aned  for  anything  done  in  execution  of  the 
provisions  of  that  Act  shall  be  entitled  to  local 
venue  and  one  month's  nouce  of  action.  Sect-  8 
of  2  &  3  Vict.  0.  93  provides  that  constables 
appointed  under  that  Act  shall  have  all  the  powers, 
privileges,  and  duties  which  any  constable  has 
within  nis  oonstablewick  by  virtue  of  the  common 
law,  or  of  any  statute  made  or  to  be  made ;  and 
every  provision  of  the  first  recited  Act  (t.e  ,  1  &2 
Will.  4,  c.  41)  shall  be  deemed  to  extend  to  con- 
stables appointed  under  this  Aot.  In  an  action 
brought  against  a  constable  .  .  .  for  detinue 
and  wrongful  conversion  of  the  plaintiff's  cattle 
.  .  .  while  acting  under  the  powers  and  provi- 
sions of  the  Contagious  Diseases  (Animals)  Act 
1878  :  Held,  that  the  right  to  local  venue  and 
notice  of  action  given  by  sect.  19  of  1  A  2  WilL  4, 
c.  41,  though  extending  to  constables  appointed 
under  2  A  3  Vict.  o.  93,  but  acting  under  the 
earlier  Aot,  does  not  extend  to  constables  aotinj^ 
under  the  proviaiona  of  any  subsequent  Aot,  and, 
conseqnentiy,  thit  the  constable  sued  in  respect  of 
acts  done  under  the  Contagious  Diseases  (Animals) 
Aot  1878  was  not  entitled  to  local  venue  or  notice 
of  action.    (Bryson  v.  Buaaell.) 90 

CONTEACT. 
Bescission— Sale  of  goods  by  instalments — Condition 

5 reoedeni— Set-off! — The  effect  of  sect.  10  of  the 
ndicatnre  Aot  1875  is  to  import  into  the  winding 
up  of  companies  the  rules  of  bankruptcy  as  to  a 
setoff  for  unliquidated  damages.  The  respon- 
dents agreed  to  purchase  from  the  appellant  com- 
pany a  qnantity  of  steel,  to  be  delivered  on  board 
ship  in  five  monthly  instalments,  payment  to  be 
made  withLi  tbree  days  after  the  receipt  of  the 
shipping  documents.  After  a  portion  of  the  first 
instalment  had  been  delivered,  but  before  pay ment, 
a  petition  was  presented  to  wind-up  the  company, 
and  the  respondents  wrote  that  they  were  advised 
that  they  could  not  safely  pay  for  the  steel 
delivered  while  the  petition  waa  pending.  Th« 
company  replied  that  they  should  treat  the  refusal 
to  pay  as  a  repudiation  of  the  contract.  The 
liquidator,  after  some  further  oorrespondenoe, 
refused  to  make  any  further  deliveries,  and  brought 
this  action  for  the  price  of  what  had  been  deliverad. 
Held,  tiiat  payment  was  not  a  condition  precedent 
to  the  delivery  of  the  next  instalment,  and  that 
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the  reapondents  had  not  aoted  in  inch  a  way  as  to 
ahow  any  intention  of  repadiating  the  contract,  so 
•■  to  release  the  company  from  their  liability  to 
deliver,  and  that  they  were  entitle^  to  set  off  the 
damages  for  non-delivery  againet  the  price  of  the 
instalment  sned  for  in  this  action.  (Mersey  Steel 
and  Iron  Company  v.  Naylor,  Benzon,  and  Co.)page  637 

COPYHOLD. 
Admittanee  —  Bight  to  —  FaUnre  of  trnsts  —  Cna- 
tomary  heiress  of  deTisee  of  snTviving  trnstee — 
Beneficial  ownership  —  flscheat. — The  sorviTing 
tmetee  of  oopTholda  devised  them,  bnt  the  devisee 
died  without  naving  been  admitted.  The  trusts 
came  to  an  end  shortly  after  the  devisee's  death, 
and  the  ori^nal  owner  left  no  customary  heir. 
Held,  tiiat  there  was  no  escheat,  and  that  the 
ciutomary  heiress  of  the  devisee  was  entitled  to  be 
admitted  for  her  own  benefit.  (Gallard  v,  Haw- 
kins.)   689 

COPTEIGHT. 
Den^fn  —  Infringement — Begistration  —  ' '  New  or 
original  design"  —  Patento,  Designs,  and  Trade 
Harks  Act  1883.— Under  the  Patents,  Designs, 
and  Trade  Marks  Act  1883,  s.  47,  the  comptroller 
may,  on  application  by  any  person  claiming  to  he 
the  prcprietor  of  "  any  new  or  original  desini  not 
previonaly  published  in  the  United  Kingdom," 
register  the  design  under  the  Act.  Id  order  to 
justify  the  registration  of  a  design  there  mnst  be 
some  clearly  marked  and  defined  difference 
between  it  and  the  design  of  any  similar  articles 
previously  known  in  the  trade.  There  must  not 
jbe  a  mere  novelty  of  outline,  but  something 
which,  having  regard  to  the  nature  of  the  arti<de, 
is  a  substantial  variation.  (Le  May  v.  Welch, 
Margeta<ni,  and  Co. ;  R»  Le  May's  Kegistered 
Design.)    867 

COUNTT  COUET. 
Admiralty^  jnrisdiotion  of — "  Carriage  of  goods  in 
»ny_  ship  "  —  Passenger's  lug^gage  on  Ixjard  — 
Aotion  b^  passenger  against  shipowner  for  loss  of 
— Jnrisdistion  of  County  Court  to  try  action — 
County  Courts  Admiralty  Jurisdietion  Acts  1868 
and  1869. — The  personal  luggage  of  a  passenger  on 
board  ship,  and  which  is  carried  with  him  as  a 
privilege  incidental  to  the  oontraot  to  convey  the 
passenger  himself,  is  not  "  goods  "  within  spct.  2 
of  the  County  Courts  Admiralty  Jurisdiction 
Amendment  Act  1869  (32  &  28  Vict.  o.  51),  by 
which  County  Conrts,  having  Admiralty  jarisdio- 
tion,  are  empowered  to  try  claims  "  arising  ont  of 
Boy  agreement  made  in  relation  to  the  carriage  of 
goods  in  any  ship :"  and  there  is  therefore  no 
juriadiction  in  a  County  Court  under  that  Act  to 
try  any  action  by  a  passenger  against  a  shipowner 
for  the  loss  of  such  luggage.  (Beg.  v.  The  Judge 
of  the  City  of  London  Court.)    197 

(See  Bakkbvptct.) 

COVENANT. 
Building  estate — Mutual  restrictive  covenants  — 
Alteration  of  character  of  property — Breach  of 
covenant — Injunction — Lord  Cairns'  Act  (21  &  22 
Vict.  o.  27)— Statute  Law  Eevision  and  Civil  Pro- 
cedure Act  1883. — A  building  estate  was  laid  ont  in 
lots,  which  were  gold  to  different  pnrohaeers,  each 
of  whom  covenanted  with  the  vendors,  and  with 
the  owners  of  the  other  lots,  not  to  build  a  shop  on 
his  land,  or  to  use  his  house  as  a  shop,  or  to  carry 
on  any  trade  therein.  The  purchaser  of  one  of  the 
lots,  who  occupied  his  house  as  a  private  residence, 
broagbt  an  action  against  the  purchaser  of  another 
lot  to  restrain  him  from  using  his  honse  aa  a  beer- 
shop  with  an  "  off  "  licence.  The  defendant  had, 
to  the  knowledge  of  the  plaintiff,  so  used  his  honse 
for  three  years  before  the  action  was  commenced, 
and  the  plaintiff  had  for  some  time  bought  beer 
from  his  shop.  There  was  evidence  that  sevenJ 
other  houses  built  on  others  of  the  lots  had  been 
for  some  time  used  aa  shops,  and  that  many  of  the 
houses  adjoining  the  plaintiff' s  house  were  occupied. 


not  by  a  single  tenant,  bnt  each  by  two  families  at 
weekly  rente.  Pearson,  J.  held,  that  the  character 
of  the  property  had  become  so  changed  that  the 
original  purpose  for  wh'oh  the  covenant  had  been 
entered  into  had  failed,  and  that  it  would  under 
the  circumstances  be  inequitable  to  enforce  the 
specific  performance  of  the  covenant :  (48  L.  T. 
Bep.  X.  S.  939 ;  24  Ch.  Div.  180.)  Held,  on  appeal, 
that  the  plaintiff  had  by  acquiescence  disentitled 
himself    to    enforce    the    covenant.      (Say en    v. 

Collyer.)    page  723 

"  Honse  " — Water — Adjoinipg  cellars — Percolation 
— Damage. — The  defendants  were  the  assignees  of 
a  piece  of  land  which  adjoined  the  plaintiff's,  and 
which  was  subject  to  a  covenant  entered  into  with 
the  plaintiff  that  no  honse  should  be  erected  upon 
the  land  of  less  valne  than  40fl{.  The  defendants 
commenced  to  build  two  houses  or  shops,  each  two 
stories  high,  upon  the  land,  bnt  the  local  board 
objected,  for  certain  reasons,  to  the  mode  of  build- 
ing. In  consequence  of  these  objections  the  two 
houses  were  thrown  together  by  making  a  com- 
munication between  them  on  the  ground  floor. 
On  the  plan,  as  submitted  by  the  defendants  to 
the  local  board,  there  was  also  shown  a  communi- 
oation  on  the  upper  floor,  but  this  did  not  appear 
to  have  been  carried  out.  As  altered,  the  houses 
had  two  separate  doors  opening  to  the  road,  and 
two  separate  shop  windows  fronting  to  the  road. 
They  each  had  a  separate  staircase,  bnt  one  of 
them  had  no  kitchen.  In  the  yard  behind,  which 
was  common  to  the  two  houses,  there  was  only 
one  water-closet  and  ashpit.  It  was  admitted  that 
each  of  the  two  honses,  if  they  were  to  be  con- 
sidered aa  separate,  was  of  less  value  than  400{., 
but  that  the  valne  of  the  two  exceeded  that  sum. 
One  of  the  houses  adjoined  a  house  of  ^e  plain- 
tiff's. The  defendants  had  fitted  their  houre  with 
pipes  which  did  not  communicate  with  any  drain. 
The  wat«r  flowing  down  these  pipes  settled  in  the 
cellar  of  the  defendants'  house,  and  thence  peroo- 
lated  through  the  ground  into  the  plaintiff's  cellar, 
which  was  on  a  lower  level,  and  did  some  injury. 
The  qnestiona  were,  first,  whether  a  breach  of  the 
covenant  had  been  committed ;  and,  secondly, 
whether  the  injury  done  to  the  plaintiff's  cellar  by 
percolation  of  wafer  was  an  actionable  wrong. 
Held,  that  the  building  substantially  formed  two 
houses  and  not  one,  and  that,  th>  refore,  a  breach 
of  the  covenant  had  been  committed.  Held,  also, 
that  the  defendants,  by  allowing  the  water  to 
escape  from  their  cellar,  had  committed  an  action- 
able wrong,  and  were  liable  to  pay  damages. 
(Snow  V.  Whitehead.)   253 

CEIMINAL  LAW. 

Conspiracy — Joint  indictment  against  two— Convic- 
tion of  one  only — New  trial. — On  an  indictment 
against  two  persons  jointly  for  conspiring  together, 
they  must  both  of  them,  if  tried  together,  be  either 
convicted  or  acquitted ;  and  where  one  of  them 
only  was  convicted,  and  the  jury,  being  unable  to 
agree  as  to  the  other,  were  discharged  from  giving 
a  verdict,  the  court,  on  the  application  of  the  con- 
victed defendant,  made  absolute  a  mle  for  a 
new  trial  as  to  both.  (Keg.  v.  Manning  and 
another.)    121 

False  pretences — Obtaining  premium  on  policy  of 
insurance — Policy  treated  as  lapsed — Suppression 
of  material  facts — Knowledge  by  prisoner  of  facta 
which  wonld  have  prevented  payment — Misrepre- 
sentation by  oondnot.— P.,  an  agent  of  a  life 
assurance  company,  received  from  V.  the  preminm 
for  the  year  lw3  to  1884,  on  a  policy  effected  by 
V.  with  the  company  in  1881,  but,  instead  of  giving 
V.  the  ofBoial  receipt,  gave  him  an  informiu 
receipt,  api.iropriated  the  money  and  returned  the 
official  receipt  to  the  company,  who  treated  the 
policy  aa  lapsed.  On  the  7th  April  1834,  P.  called 
on  V.  for  the  preminm  for  the  year  18S4  to  1885. 
V.  being  then  unable  to  pay,  P.  called  again  on  the 
21  st  April,  the  day  a  of  grace  allowed  by  the  policy 
having  to  the  knowledge  of -V.  expired  on  the  15th 
April,  and  told  V.  that  payment  on  that  day 
"  would  be  effectual,"  and  V.  understood  that  P. 
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I  to  "  appl7  to  the  oompaoT  to  let  the  polioy  go 
on."  The  oompan;  were  in  vae  hftbit  of  aUowisff 
lapsed  polioiee  to  be  rerived,  npon  the  payment  of 
OTordne  preminma  ;  and  np<m  the  repreeentations 
thna  made  by  P.,  V.  paid  him  a  snm  of  money. 
Upon  a  case  reaeryed  at  the  trial  of  an  indiotn<ent 
whijh  oharged  F.  with  harin^  obtained  thia  snm  of 
money  by  falae  pretenoea :  Held,  that  P.'s  oondnot 
<m  the  7th  and  21at  April  amonntod  to  a  repre- 
■entation  that  the  policy  had  not  lapaed  nor  become 
▼old,  and  that  he  nad  anthority  to  aay  that  the 
payment  on  the  21at  would  keep  the  policy  alive 
for  another  year,  and  that  there  waa,  therefore, 
■nfSoient   eridenoe   to   anpport    the    conviction. 

(Be^. «.  Powell.)     poj»  713 

Pablio  place — Indecent  exposure  —  Witnesaes  of 
offence  tieapaaaing  at  time  of  oommisaion — Place 
to  which  public  have  aooeaa,  but  no  lef^l  right  of 
aoeeoa. — In  order  to  anpport  an  indictment  for 
indeoant  exposure  in  a  pablio  plaoe,  it  is  sufficient 
to  show  that  the  offence  waa  committed  in  a  place 
where  an  asaembly  of  the  pablio  ia  oolleoted. 
CBeg.  V.  Wellard.) 604 

CB0S3ED  CHEQUES. 
Vnaathorised  aignatores  per  pro.  —  Liability  of 
ooUeotin^  uaaker— Bills  of  Exchange  Act  1882.— 
Tba  plamtiffa,  B.  and  Co.,  appointed  S.  their 
traveller,  and  8.  waa  to  remit  all  cash,  bills,  and 
cheques  to  the  plaintitfa  every  week.  S.  after- 
warda  opened  an  aooonnt  at  the  defendanta'  bank, 
aad  paid  int]  this  aocoant,  without  the  sanotion 
or  Imowledge  of  the  plaintiffs,  seven  cheqaea 
leoaiTed  by  him  on  account  of  the  plaintiffs,  and 
payable  to  "  B.  and  Co. or  order."  These  oheqnea 
were  indorsed  by  S.  "  per  pro.  B.  and  Co.,  H.  S." 
without  antiiority.  The  disfendants,  withont  in- 
qniry  as  to  S.'a  anthority  to  indorse,  and  with 
knowle^e  of  hia  poaition,  received  the  cheques 
as  oaah,  and  placad  them  at  once  to  S.'s  credit. 
Six  of  these  cheques  were  drawn  on  other  bankers 
than  the  defendants,  three  of  these  being  crossed 
"  and  Co."  when  received  by  them,  and  three 
being  uncrossed.  These  six  cheques  were  crossed 
by  the  defendants  with  the  name  of  their  London 
agents  for  ooUection.  The  seventh  cheque  was 
^awn  npon  the  defendanta  themselves,  and  waa 
not  oroaaed.  S.  afterwarda  absconded  with  the 
proceeds  of  these  oheqnea.  Held,  in  an  action  by 
the  plaintiffa  to  reoover  the  prooeeda  of  theaa 
■even  cheques,  that  the  defendants  were  liable, 
■nd  were  not  protected  by  sect.  82  of  the  Bills  of 
Exchange  Aot  1882,  because,  as  regards  the  three 
eheqaes  that  came  to  the  defendanta  unoroased, 
ih^  did  not  become  "crossed  cheques"  within 
the  meaning  of  that  seotios  by  being  crosi>ed  to  a 
banker  for  ooUeotion ;  and,  further,  as  regards  all 
tha  six  cheques  not  drawn  on  the  defendants, 
b<)aanse  the  defendants  had  not  merely  "  received 
payment  for  their  customer,"  but  had  in  fact 
under  the  ciroamatancea  received  payment  for 
thamaelves,  and  because  the  defendants  had  not 
zeceivcd  payment  "  withont  negligenoe,"  having 
made  no  inquiry  into  the  authority  of  S.  to  indorse 
jter  i>ro.  as  required  by  sect.  24.  Held,  alao,  aa 
xeguds  the  cheque  drawn  npon  the  defendanta 
themaelves,  that  they  were  not  protected  by 
■eot.  19  of  16  A  17  Vict.  c.  59,  or  sect.  60  of  the  BUls 
of  Exchange  Aot  1882,  as  they  bad  not  "  paid  " 
the  cheque  within  the  meaning  of  those  sections. 
(BiaaellandCo.v.  Fox  Brothers  and  Co.)       663 

DISCOVEEY. 
Interrogatories — Adversary's  case. — An  order  was 
brought  by  two  persons  on  behalf  of  them- 
•elres  and  all  other  the  proprietors  and  ooon- 
jpiers  of  lamda  or  tonements  in  the  parish  of  U. 
The  claim  stated  that  the  inhabitants  of  If.  had 
from  time  immemorial  had  rights  of  reoreatioo  over 
a  portion  of  H.  Common,  known  as  B.  Comer, 
that  the  owners  and  oocnpiera  of  landa  and  tone- 
ments in  M.  had  an  immemorial  right  of  paature, 
herbage,  and  eatovers  over  the  whole  of  M.  com- 
mon ;  that  the  plaintiff  B.  was  seised  in  fee  of  a 
freehiidd  hoose  and  82a.  Ir.  ISp.  of  freehold  land  in 


the  parish  of  It,,  now  in  his  own  occupation ;  that 
the  plaintiff  N.  was  seised  in  fee  of  a  freehold 
messuage  used  as  a  beerhouse,  and  three  freehold 
oottagea  in  the  said  parish,  now  in  his  occupation 
or  that  of  his  tenants;  that  the  plaintiffs  were 
respectively  entitied  in  reepect  of  their  said  hold- 
ings to  the  several  righto  claimed ;  that  the  defen- 
dant threatened  to  iucloae  B.  Comer ;  and  it  asked 
for  a  declaration  that  B.  Corner  was  part  of  M, 
Common,  and  that  the  plaintiffs  and  those  on  whose 
behalf  they  sued  were  entitled  to  the  rights  claimed, 
and  an  injunctian  to  restrain  the  defendant  from 
trespassing  npon,  or  otherwise  intormeddling  with, 
the  said  land.  The  defendant'a  case  was  that  tha 
land  in  qnestion  waa  not  part  of  M.  Common,  bat 
of  the  manor  of  Wallington,  of  which  he  waa  tha 
lord.  In  hia  defence  he  stated  that  N.'s  beerhouse 
and  oottagea  had  no  land  attached  thereto,  and  that 
such  righto  of  common  as  were  claimed  could  only 
be  enjoyed  in  respect  of  land ;  that  the  rights  ot 
estovers  claimed  could  only  be  enjoyed  in  respect  of 
ancient  tonements,  and  he  did  not  admit  that  the 
plaintiffs'  were  such ;  that  the  rights  claimed  were 
uncertain  and  unreasonable.  Otherwise  he  met 
the  claim  with  a  direct  traverse.  The  defendant 
delivered  to  the  plaintiffs  interrogatories,  which 
may  be  classified  as  follows:  (1)  Whether  the 
messuages  were  ancient ;  (2)  Whatiier  any  and  what 
lands  were  held  with  the  beerhouse  and  cottages ; 
(3)  Whether  the  tenemento  in  question  were  held 
ot  any,  and  what,  manor ;  (4)  Whether  there  had 
been  an^  user  by  the  plaintiffa,  or  their  preda- 
oasaoTS  in  tit^e,  of  the  righto  over  the  common. 
The  plaintiffa  declined  to  answer  these  interroga- 
tories on  the  ground  that  they  related  exclusively 
to  their  title,  and  the  particulars  demanded  formed 
part  of  the  evidence  they  would  have  to  bring  in 
support  of  their  case.  On  a  aummoos  by  tha 
defendant  that  the  plaintiffs  might  be  ordered  to 
file  a  full  and  sufficient  answer.  Held,  that  the 
interrogatoriea  coming  under  the  aeoond  head  must 
be  answered,  aa  they  sought  discovery  in  support 
of  a  substantive  case  setup  by  the  defendant,  via., 
that  no  lands  were  held  with  the  beerhouse  and 
cottages,  but  the  others  need  no^j  be  answered, 
as  they  sought  discovery  aa  to  faota  which  tha 
plaintiffs  would  have  to  prove  at  the  trial,  asking 
whether  they  were  the  facts  or  not,  which  was  tanta- 
mount to  asking  the  evidence  by  which  they  meant 
to  prove  their  oaae.    (Bidder  v.  Bridges.)      ...page  816 

Interrogatories — Order  to  answer  by  vivi  voce  exami- 
nation— Order  XXXI.,  r.  11. — Under  an  order  to 
further  answer  interrogatories  by  vivi,  voce  exami- 
nation, only  such  answer  can  be  required  as  would 
have  been  sufficient  if  originally  givan,^  writing. 
(Litohfield  v.  Jones.)     572 

Interrogatory — Answer — Snfficienoy  of — Professional 
confidence— Solicitor  and  client. — An  action  waa 
bronght  for  the  specific  performance  of  an  agree- 
ment for  sale,  which  waa  alleged  to  be  contained 
in  a  receipt.  'The  defendanto  denied  that  the  reoeipt 
oontainea  the  true  terms  of  the  agreement.  The 
plaintiffs  thereupon  delivered  interrogatories,  tha 
seoond  of  which  was  aa  followa:  "la  it  not  tha 
faot  that  between  the  13th  Nov.  1883  and  the  date 
of  the  delivery  of  the  defence  in  thia  action,  nnme- 
roua,  or  aome,  and  how  many,  intorviewb  took 
place,  and  a  large  amount  of  oorrespondence  pssaed 
between  the  plaintiff'a  aolicitor  .  .  .  and  tha 
defendant's  aolicitora  ...  in  relation  to  tha 
said  agreement,  and  to  the  terms  and  completion 
tbereof  P  "  The  defendanta  declined  to  answer  thia 
intorrogatory  un  the  ground  that  they  had  no  per- 
sonal knowledge  of  these  mattors,  and  that  the  only 
information  they  had  relating  to  these  matters  waa 
derived  from  confidential  communications  between 
them  and  their  solicitors  in  reference  to  their 
defence  of  the  action.  The  plaintiffs  took  out  a 
summons  to  compel  the  defendants  to  make  a 
bettor  answer  to  the  interrogatory.  Held,  that  it 
was  not  sufficient  for  the  defendants  to  sa^  that 
they  had  no  personal  knowledge  of  the  subject  of 
the  interrogatory ;  that  they  were  bound  to  stato  aa 
to  their  information  and  belief ;  that  the  information 
obtained  from  their  aolioitors  relating  to  these 
Digitized  b, 
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awtten  waa  not  piirilcgsd ;  and  ibat  the  dafan- 
danta  innat,  thnttcae,  make  a   farthat  anawer. 

(Foakea  V.  Webb.) page  eSi 

Intarrogatory  —  Privilege — SafBoianoy  of  anawer — 
Ajtawer  ae  to  matters  within  the  knowledge  of  aar- 
Tanta — Privileged  reporta  aent  in  by  aervanta  or 
agenta. — Inanaotionfordama^oanceabythenegli- 
genoe  of  the  defendanta  or  their  scrvantB  in  the  naa 
of  an  engine,  whereby  aparka  and  led-hot  dndets 
eacaped  from  the  engine  and  aet  fire  to  the  plaintitFa' 
buildings,  the  plaintiffa  administered  the  following 
intenogatory :  ' '  Have  the  defendanta  or  any  of 
their  servants  or  agenta  any  knowledgSj  informa- 
tion, or  belief  as  to  the  canse  of  the  fire  m  leapeot 
to  the  happening  whervof  thia  aotion  is  brought? 
If  yea,  set  out  the  same  fully,  with  datea  and  all 
puticolars.  If  any  of  the  said  servants  or  agenta 
have  commnnicatea  to  the  defendanta  such  know- 
ledge, information,  or  belief,  let  the  defendanta 
•at  ont  the  snbstance  of  snoh  oommnnications, 
with  datea  and  all  partionlars."  To  this  the 
defendants  answered :  "  We  have  no  information 
at  all  on  the  subject,  save  such  as  appears  in  the 
reports  set  out  in  the  sohedule  to  our  affidavits, 
filed  in  this  cause  on  the  28th  May  1384,  and  whioh 
by  the  judgment  of  the  Divisional  Conrt  of  the 
7th  July  last  were  held  to  be  privileged  from  pro- 
dnction,  whioh  we  decline  to  produce."  Held,  that 
tiie  answer  waa  anfBcient,  aa  a  further  or  better 
anawer  could  not  be  given  without  disclosing  the 
contents  of  privileged  reporta  made  to  the  defen- 
dants by  their  servants,  which  reports  the  defen- 
dants were  not  bound  to  diacloaa.  (The  LonHon, 
Tilbury,  and  Southend  Bailway  Company  v.  Kirk 
and  BandaU.) 599 

DIVOBCB. 

Int«rveniion—"  Material  facts  not  brought  before 
the  court  "—23  &  24  Vict.  c.  144,  s.  7.— A  wife  sned 
for  dissolution  of  marriage  on  the  ground  of 
adultery  and  cmelijr.  The  husband  alleged  that 
the  wife  had  been  guilty  of  adultery.  At  the  trial 
a  decree  nt>i  for  dinolntion  was  made.  The 
husband  applied  for  a  new  trial  on  the  ground  that 
fresh  evidence  had  been  diaoovered  to  show  tha 
wife's  adultery  before  the  decree  niii,  and  filed 
affidavits  alleging  facts  not  known  at  the  trial, 
which  went  to  prove  adultery.  He  obtained  • 
rule  ni*i,  but  the  rule  was  discharged  on  argument. 
The  husband  appealed.  Immediately  afterwards 
aa  uncle  of  the  husband  entered  an  appearance  aa 
intervener,  and  filed  afSdavits  which  ware  substan- 
tially the  same  as  those  nsed  on  this  application 
for  a  new  trial.  There  was  nothing  to  show  that 
he  waa  acting  on  behalf  of  or  in  collusion  with  the 
leapondant.  The  wife  moved  to  make  the  decree 
for  dissolution  absolute.  This  was  refnsed,  but 
leave  was  given  to  h<>r  to  move  the  conrt  to  reject 
the  intervention.  Tha  husband  abandoned  hia 
appeal  from  the  refusal  of  a  new  trial.  Held,  that, 
the  facts  alleged  by  the  affidavits  being  material, 
and  a  case  having  been  shown  which  ought  to  be 
investigated,  the  intervention  most  be  allowed. 
(Howarth  v.  Howarth.) 872 

Practice — Variation  of  settlementa — Capital — Jnria- 
diction— 22  &  23  Vict.  o.  61,  s.  5— Appeal— Discre- 
tion of  judge. — A  wife,  who  had  obtuned  a  divorce 
from  her  husband,  having  applied  for  variation  of 
the  settlements,  the  judge  refused  to  give  her  any 
part  of  the  capital  of  the  fund,  whioh  had  aU  been 
settled  by  the  husband,  although  there  were  no 
children  of  the  marriage,  and  he  gave  her  a  por- 
tion of  the  income.  Held,  by  the  Conrt  of  Appeal, 
that  his  decision  must  be  affirmed,  as,  although  tJhe 
conrt  had  jurisdiction  to  deal  with  the  capital,  it 
would  not  be  for  the  benefit  of  the  wife  to  give  her 
any  part  of  it,  and  the  court  refused  to  interfere 
with  the  discretion  of  the  judge  as  to  tJie  amount 
of  inoome  to  be  paid  to  him.  iFonaonby  v.  Fon- 
■onby.)      174 

DOMICILE. 
Marriage  between   Englishwoman  and    Spaniard — 
Separate  use — Settiement  of  English  proper^ — 
Death  of  wife  withoat  iaane—WiU— Spanish  law 


of  inheritance. — TJp<ni  marriage  wiUi  a  Spaniard, 
an  Englishwoman  can,  with  nia  oononrrence,  so 
settle  property  of  hers  in  England  aa,  notwith- 
standing the  Spanish  domicile  whioh  she  aoquires 
on  such  marrisre,  to  be  free  to  dispose  of  the  pro- 

Krty  aa  she  pleases ;  and,  in  the  event  of  tnere 
ing  no  children  of  the  marriage,  to  defeat  by  bar 
will  her  parents'  indefeasible  right  under  Spaniali 
law  to  two-thirds  of  her  immovable  property.  In 
a  settlement  made  upon  such  a  marriage,  and  in 
English  form,  a  limitation  of  the  wife's  property 
upon  such  trusts  as  she  shall  appoint,  and,  in 
default  of  appointment,  to  her  separate  use  with- 
out power  <n  anticipation,  means  separate  use  " 
aooording  to  English  law.  (Hernando  y  Horoajo 
V.  Sawtell.)       page  117 

ELECTION  LAW. 

Mnnioipal  election— Eleotion  of  town  consoillora  — 
Four  oandidates  elected  —  Three  only  petitioned 
againat— Mayor's  allowanoe  of  objections  appealed 
aCMOst — Practice  —  Municipal  Corporations  Act 
lw2. — At  a  municipal  eleotion  to  fill  four  vacancies 
in  the  office  of  town  councillor,  A.,  B.,  and  C.  (the 
reapondents),  and  D.  were  elected,  and  a  petition 
waa  snbsoquently  presented  againat  tha  election  of 
A.,  B.,  and  C.  on  the  ground  of  the  alleged  im- 
proper allowance  by  the  mayor  of  objections  to  the 
nomination  papers  of  certain  other  oandidatee, 
who  were  thereby  prevented  from  going  to  the  polL 
An  application  by  tha  respondents  for  an  order  to 
strike  the  petition  oS  the  file,  on  the  ^ronnd  that 
ID,,  to  whoae  election  the  same  objection  eqnally 
applied  waa  not  made  a  reapondent  to  the  petition, 
and  that  no  relief  conla  therefore  be  granted 
under  it,  aa  it  did  not  pray  that  the  eleotion,  aa  a. 
whole,  ahonld  be  aet  aside,  having  been  refused  by 
Mathew,  J.  at  chambers,  the  reapondents  appealed 
therefrom  to  this  court,  when  it  was  Held,  that, 
under  the  Mnnioipal  Corporations  Act  1882,  a  peti- 
tion might  be  presented  against  the  election  of 
any  one  or  more  of  the  individuals  eleoted,  and 
that  it  was  not  neceasary  to  petition  againat  all  of 
them,  or  to  seek  to  avoid  the  election  a^  a  whole ; 
and,  therefore,  to  take  the  petition  off  the  file 
would  contravene  the  theory  and  spirit  of  the  Act, 
whioh  pointed  direcUy  tn  proceeding  by  petition 
against  the  election  of  any  individual  elected. 
Per  totam  Curiam  -.  Where  it  is  clearly  shown  on 
the  face  of  an  election  petition  that  no  relief  can 
be  granted  under  it,  the  oiurt  has  power  under  the 
Act  of  1882  to  take  it  off  the  lie.  (Line  and 
others,  pets.,  V.  Warren  and  others,  resps.) 359 

Parliament — County  vote — Notice  of  objection  to 
— Incorrect  date  in  notice  to  overseers — Publica- 
tion by  overseers  of  list  of  objections — Waiver  of 
defect  in  notice  by — Begistntion  Act  1843. — A 
notice  of  objection  to  claim  for  a  county  vote  waa 
delivered  on  the  18th  Aug.  1883  to  the  claimant 
and  also  to  the  overseers,  under  sect.  7  of  the  . 
Begistration  Act  1813  (6  Vict.  c.  18),  the  notioe  to 
the  claimant  being  correct  in  all  particulars,  but 
the  notice  to  the  overseers  being,  by  oversight, 
dated  18th  Ang.  1880.  The  overseers  duly  pub- 
lished the  claimant's  name  in  the  list  of  persons 
objected  to,  and  it  waa  found  as  a  fact  bj  the 
revising  barrister  that  he  had  not  been  incon. 
venienced  or  misled  by  the  incorrect  date.  Held, 
that  the  omission  of  the  correct  date  in  the  notioe 
to  the  overseers  was  a  defect  which  rendered  the 
notice  invalid,  and  which  the  overseers  had  no 
right  or  power  to  waive.  (Freeman,  app.,  v. 
Newman,  reap.)       396 

Freehold  rentoharge — Chant  of,  by  A.  4x>  B., 

0.,  and  D.  to  the  use  of  A.,  B.,  C,  and  D. 
—  Effect  and  operation  of  —  "  Actual  poaaea- 
aion  "—Statute  of  Uaea  (27  Hen.  6,  c.  10)— Beform 
Aot  1832.— By  deed  of  the  11th  Jan.  1883,  A.,  the 
owner  in  fee  of  rentchargea  iaauing  ont  of  freehold 
lands,  granted  them  to  hia  three  sons,  B.,  C,  and 
D.,  tlieir  heirs  and  assigns,  to  thenseof  the  aaid 
A.,  B.,  C,  and  D.,  their  heira  and  assigns  for  ever, 
in  equal  one-fourth  ah  area  aa  tenanta  in  common. 
B..  C.,  and  D.  claimed  to  be  inserted  in  the  list  of 
Totera  for  the  oonaty  in  reapeot  of  their  one-fourth 
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eharea  respeotirel},  although  no  portion  of  the  said 
rantohargea  had  been  paid  to  or  teoeiTed  by  either 
fjS  tiwm  before  the  last  day  of  July  18£8 ;  and 
their  olaima  having  been  disallowed  by  the  revieing 
buriater  on  the  ground  that,  as  there  waa  no  third 
party  intervening  between  them  and  the  grantor, 
they  took  their  one-fourth  Rhares  by  foree  of  the 
ooDunon  law  and  the  Statute  of  Usee  did  not  apply, 
it  was,  on  appeal,  therefrom  :  Held,  that  the  grant 
operated  under  the  Statute  of  Uses,  and  that  aa  A., 
not  being  a  grantee  to  usee,  took  under  the  ttatate, 
S.,  C,  and  U.  took  in  the  same  way,  and  by  force 
of  the  statute  were  in  the  "  aotnal  poesesaiun  "  of 
their  shares  from  the  date  of  the  deed  so  as  to  be 
entitled  under  the  authority  of  Heelit  v.  Blaine 
to  be  registered  as  county  voters  under  sect.  26 
of  the  Baform  Act  1832.  (Lowoook,  app.,  v.  The 
Oraraeer*  of  Broughton,  reeps.)       .fag€  380 

ELEMENTABT  EDUCATION  ACTS. 
Posrer  to  impose  home  lesaona — Detention  of  a  child 
mX  school  after  school  hours. — The  master  of  a 
hoard  school  established  under  the  Elementary 
Edncation  Acts  1870  and  1876  is  not  authorised 
by  thoee  Acts  in  setting  lessons  to  be  prepared 
at  home  by  ohildien  attending  such  school,  and  the 
detention  of  a  child  at  school  after  school  hours  for 
not  doing  home  lessons  amounts  to  a  criminal 
■— snlt     (Hnnter  v.  Johnson.) 791 

EMPWYEBS-  LIABILITY  ACT  1880. 
Defoot  of  machinpi7  or  plant — Negligence  of   eti- 

Sloyer. —  Plaintiff,  a  carpenter,  was  employed  by 
efendants.  who  were  builders,  and  in  the  conrsa 
of  his  employment  hsd  to  descend  a  ladder.  A 
■oaffold,  «hich  was  put  up  under  the  direction  of 
one  of  the  defendants,  rested  on  end  was  sup- 
ported by  the  ladder.  When  plaintiff  stepped  on 
the  ladder  it  broke  in  two  and  he  fell  and  was 
injured.  In  aa  aotion  to  recover  damages  for  the 
injury  the  jury  found  that  the  ladder  was  insuffi- 
cirnt  for  the  purpose  for  whiuh  it  was  used.  Held, 
that  there  was  evidence  to  go  to  the  jury  of  a  de- 
fect in  the  condition  of  tM  machinery  or  plant 
within  the  meaning  of  sect.  1  (1),  and  evidence  of 
the  negligence  of  the  employer  within  the  meaning 
of  sect.  2(1).  (CripMo.  Judge  and  another.)  ...182 
Omnibus  conductor — ^Workman — Person  engaged  in 
mannal  labour. — An  omnibus  conductor  u  not  a 
"workman"  or  person  "engaged  in  m«"i»ftl 
labour  "  within  the  meaning  of  the  Emj^oyers  and 
Workmen  Act  1875,  a.  10.  (Morgan  v.  The  London 
General  Omnibus  Company.)      213 

ENDOWED  SCHOOLS  ACT  1869. 
Powers  of  commissioners — Denominational  school — 
Evidencfr^Fonnder. — The  Charity  Commiasionera 
have  power  under  sect.  9  of  the  Endowed  dohools 
Act  1869  to  direct  by  a  scheme  that  endowments 
should  be  no  longer  applied  in  carrying  on  a  parti- 
cular school,  but  in  extdbitians  for  the  benefit  of  a 
larger  area  of  schools.  (Be  The  Parochial  Schools 
of  St.  Leonard's,  Shoreditob.)   905 

EQUITABLE  MOBTGAGE. 

Delivery  order — Goods  not  paid  for — Bills  of  Sale 
Act  1878,  B.  4 — Ordinary  course  of  trade  or  busi- 
ness.— Where  the  delivery  order  for  goods  waa 
deposited  with  bankers  by  way  of  security  for  an 
advance,  the  raid  goods  not  having  been  paid  for 
by  the  pledgor,  who  Bubseqnently  became  bank- 
mpt:  Held,  that  such  a  transaction  was  not 
within  the  mischief  "l  the  Bills  of  Sale  Act  1878, 
B.  4  (Amendment  Act  1882),  and  did  not  require 
registration.    (As  Hall  ;£«  parte  Close.)      795 

Deposit  of  deeds — Foreclosure  or  sale — Conveyancing 
and  Law  of  Property  Act  1881. — An  equitable 
mortgagee  by  deposit  of  deeds  applied  under 
sect.  25,  sub-sect.  2,  of  the  Conveyancing  Act  1881, 
for  an  order  for  sale  instead  of  foreolosare.  There 
was  no  memorandum  of  the  charge,  and  no  agree- 
ment by  the  mortgagor  to  execute  a  legal  mort- 
sage.  The  order  asked  for  was  made.  (Oldham  o. 
'■  ■      r.) ■ 8B5 


ESTOPPEL. 
Aotion  in  Probate  Division — Compromise— For(rery — 
Judgment  in  Chancery  Division — Bevocation  of 

eroteto— Jurisdiction. — An  action  in  the  Probata 
ivision  in  which  T.  and  G.  propounded  an  earlier, 
and  P.  a  later,  will,  waa  compromised,  and  by 
consent  verdict  and  judgment  were  taken  establish- 
ing the  earlier  will.  An  action  was  afterwards 
commenced  by  P.  in  the  Chancery  Division,  to 
which  T.  and  G.  were  parties,  to  set  aside  the  com- 
promise on  the  gmund  that  the  earlier  will  was  a 
forgery.  A  jury  returned  a  verdict  that  it  waa  a 
forgery,  and  the  oompromise  was  set  aside.  In 
another  aotion  in  the  Probate  Division  for  revoca- 
tion of  the  probate  of  the  earlier  will :  Held,  that  T. 
and  G.  were  estopped  from  denying  the  forgery. 
(Priestman  V.  Thomas.)       pag*  SiS 

EVIDENCE. 

Admissibility^-Yoting  paper— Signature — Ambiguity 
— Evidence  to  explain. — A  voting  paper  at  the 
election  of  aldermen  under  this  section  of  the 
Municipal  Corporation  Act  1882  was  as  folIowB : 
"  I,  the  undersigned,  F.  M.,  vote  for  the  following 
persons  (namee  and  addresses) ;  signed,  W.  S." 
Held,  that  oral  evidence  was  admissible  to  explain 
the  ambigniiy.  (Snmmers  «.  Moorhonse.)      290 

Hearsay — Dechoatioo  of  deceased  member  of  family 
— When  admissible  to  prove  birth— Pedigree. — The 
declMations  of  deceased  members  of  a  family, 
though  admissible  in  cases  of  pedigree,  as  evidenoe 
to  prove  pedigree,  are  not  admissible  to  prove  the 
facte  which  oonstitute  a  pedigree,  suoh  aa  birth, 
death,  or  marriage,  where  the  oaae  is  not  one  of 
pedigree.  In  an  aotion  for  goods  aold,  an  affidavit 
made  by  ttie  deceased  father  of  the  defendant  in 
another  action,  to  which  the  plaintiff  was  not  a 
party,  stating  the  defendant's  age  was  given  in 
evidence  to  support  the  defence  of  infancy.  Held, 
that  the  evidence  was  wrongly  admitted,  and  there 
must  be  a  new  trial.    (Haines  v.  Guthrie.)    564 

EXECUTOR. 

Creditor — Bight  to  recover  debt  after  standing  by — 
Laches — Express  authority — Devantavit. — A  credi- 
tor of  a  deceased  man,  believing  that  the  exeontors, 
who  were  authorised  to  csrry  on  tha  baainesa  of 
the  deceaaed  by  his  will,  had  aaseta  to  meet  his 
debt,  allowed  it  to  stand  over,  and  received  interest 
on  it.  On  the  fsilnre  of  the  bnainess  he  sned  for 
the  whole  of  the  debt.  It  was  sabmitted  that  he 
had  lost  the  right  to  recover  his  debt.  Held,  that 
mere  laches  by  a  creditor  in  not  compelling  the 
excutors  to  realise  a  testator's  estate  immediately 
for  the  purpose  of  paying  his  debts  would  not 
deprive  him  of  hii  right  to  sue  the  exeontors  for 
devadavit,  unless,  by  his  oondnct,  or  by  his  express 
authority,  he  has  misled  the  exeontors,  and  so 
allowed  them,  or  induced  them,  to  part  with  asaets 
which  were,  at  the  date  of  the  death  of  the  testa- 
tor, liable  to,  and  sufficient  to  satisfy  his  claim. 
(ReBiroh;  Boe  c.  Birch.)     777 

Devastavit — Acqnieacenoe — Statute  of  Limitations — 
Mortgage — Covenant  for  payment. — The  onus  of 
proving  acquiescence  in  a  devattavit  is,  by  the 
ordinary  rule,  on  the  person  alleging  it,  and  in 
order  to  prove  aoqnieacenoehe  must  show  a  stand- 
ing by  with  full  knowledge  of  what  waa  being 
done.  The  plaintiffs,  who  were  morl{[agee8,  com- 
plained that  the  defendant,  the  surviving  executor 
of  the  moriga^r,  had  been  guilty  of  a  det)a«<aint 
in  havingadminiatered  the  testator'a  eatate  without 
flrst  paying  off  the  mortgage  debts,  and  they 
claimed  that  he  might  be  declared  answerable  for 
all  moneys  forming  part  of  the  testator'a  estate 
received  by  him  and  not  applied  in  payment  of 
the  testator's  debts,  Ac.  The  defendant  alleged 
that  the  payments  constituting  the  devattavit,  if 
any,  or  the  greater  part  of  them,  were  made  more 
th«n  six  years  before  the  commencement  of  the 
action,  and  he  craved  the  benefit  of  the  Statute  of 
Limitations.  Held,  that  the  claim  of  the  plaintiffs 
was  not  barred  by  the  Statnte  of  Limitations. 
(JBe  Marsden ;  Bowden  v.  Laylaod ;  Oibbs  v.  Lay 
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Poww  to  compromise  olums — Dis«ppoiiit«d  lentee. 
— Ezecntora  diatributed  theiz  teatator'a  residiurT 
estate  among  the  persons  they  believed  eotitled 
thereto.  After  diatribation  W.  claimed  to  ahare  in 
the  fnnd,  bnt'  having  a  diffionlty  in  proonring 
evidence  of  her  relationship,  the  exeontora  com- 
promised the  claim  for  lOt.  W.  sabaeqnently 
bronght  an  administration  notion  againat  the 
exeontors,  claiming  the  fnll  amount  of  the  legacy, 
which  was  1132. :  Held,  that  the  ezecntors  had 
power  under  thia  section  to  oompromiae  the  claim, 
and  having  done  so,  W.  waa  precluded  by  h<nr 
acoeptance  from  recovering.  {Be  Warren ;  Weedon 
V.  Beading.)      page  561 

Betainer  by — Sight  of — Judgmtnt  and  specialty 
debt.^A  testator  having  died  on  the  6th  Sept.  1883, 
on  the  27th  the  official  liquidator  of  a  company, 
to  whom  the  testator  waa  indebted  as  a  contribu- 
tory, obtained  an  order  againat  him  in  the  Palatine 
Court  for  payment  of  225l.  in  reapeot  of  a  previons 
call.  On  the  10th  Oct.  1883  the  liquidator  com- 
menced an  action  for  the  adminiatration  of  the 
testator's  estote,  and  on  the  16th  Oct.  obtained  an 
order  against  the  executora  for  the  payment  of  ike 
2251.  On  the  24th  Oct.  H.,  one  of  the  executors, 
gave  the  liquidator  notice  of  hia  claim  to  retain  a 
enm  of  306(.  10>.  This  sum  waa  entered  in  the 
acconnta  famished  in  the  adminiatration  action  as 
of  the  date  of  the  2nd  Nov.  1883,  and  was  cUdmed 
in  respect  of  a  mortgage  made  by  the  testator  to 
two  other  persona  and  H.,  as  troateea.  Held,  that 
H.  was  not  entitled  to  retain  the  306(.  10>.  in 
respect  of  hia  specialty  debt,  bnt  was  bound  b^ 
the  balance  order  to  satiBfy  the  debt  of  the  liqui- 
dator. (Re  Hubback ;  International  Marine 
Hydropathic  Company  V.  Hawes.)    189 

Wiltnl  default — Loaa  by  agent— Onus  probandi — 2Z 
A  23  Vict.  0.  35,  a.  31.— Where  an  executor  or  a 
tmstee  properly  employs  an  agent  to  collect  money 
belonging  to  the  estate,  and  auoh  money  ia  lost  by 
the  insolvency  of  the  agent,  the  onus  of  proving 
that  the  loss  has  oocnned  by  the  default  of  the 
tmstee  or  executor  lies  on  the  person  who  seeks  to 
make  him  liable  for  the  loss.  {Re  Brier;  Brier 
V.  Eviaon.) 133 

FALSIFICATION  OF  ACCOUNTS  ACT  1875. 

Making   and  oononnring   in  making  falae  entry — 

Falae  memorandnm  handed  by  ix>llector  to  em< 

ployer's  cash  clerk — Memorandnm  copied  by  cash 

clerk  into  caah-book. — B.,  a  collector  in  the  em- 

Sloymentof  N.,  collected  on  the  22nd  Feb.  from 
heppard  SI.  lis.  lOd.  due  to  N.  The  ordinary 
oourae  of  bnainess  was  for  B.,  at  the  end  of  each 
day,  to  account  to  E.,  N.'s  oaah  clerk,  for  moneys 
ooUected  during  the  day,  E.'a  duty  being  to  enter 
niymente  accounted  for  by  B.  in  the  cash-book. 
On  the  evening  of  the  22nd  Feb.  B.  gave  E.  a 
dip  of  paper  on  which  he  had  written,  "  Sheppard, 
on  account,  SI.,"  which  E.  copied  into  the  caah- 
book,  believing  it  reprsaented  the  whole  amount 
oolleoted  by  B.  from  Sheppard.  Held,  that  B.  was 
rightly  convicted  nnder  sect.  1  of  the  FalsiSoa- 
tion  of  Acconnte  Act  1875.    (Beg.  v.  Butt.) 607 

FIXTUEES. 
Machinery — Driving  belte  —  Mortgage. — Plaintiffs, 
who  were  mortgagees  of  certain  works  and  plant, 
sued  defendant,  the  tmatee  in  liquidation  of  the 
mortgagor,  to  recover  certain  driving  belte  which 
were  included  in  the  mortgage  deed,  and  which 
defendant  had  removed  from  tne  premises.  Each 
belt  passed  over  two  dmms  on  different  parte  of 
the_  machinery,  and  being  joined  at  the  ends,  and 
fitting  tightly  to  the  machine,  communicated  the 
notion  from  one  drum  to  the  other.  The  belte 
oonid  be  slipped  off  the  dmms,  and  would  then 
hang  looae  over  the  abaft,  but  they  could  not  be 
taken  off  the  maohinea  wiUiout  catting  the  belte, 
or  unfastening  the  joinings.  The  machinea  were 
fixed  to  the  premises.  Held,  that  the  bolts,  being 
part  of  the  machines,  were  fixed  to  the  freehold,  so 
aa  to  pasa  by  the  mortgage  deed,  and  therefore 
plaintiffs  vere  entitled  to  recover.  (Sheffield  and 
South  Yorkshire  Permanent  Building  Society  o. 
Harrison.) 649 


FOBBSHOBE. 
Licensee  —  Irrevocable  licence  —  Compensation  — 
Eqniteble  right. — ^The  eqniW  to  arise  from  expen- 
diture on  land  need  not  fail  merely  on  the  ground 
that  the  interest  to  be  secured  has  not  been 
expressly  indicated.  P.  erected  a  jetty  on  thefore- 
shore  of  the  harbour  of  W.  under  a  revocable 
licence  from  the  Crown  to  nse  it  for  the  purposes 
of  a  wharfinger ;  afterwards,  at  the  instance  of  the 
colonial  Government,  he  extended  the  jetty,  and 
made  other  additions  to  it,  and  it  waa  for  some  time 
used  b^  the  Government  for  immigrante.  Held 
(reversing  the  judgment  of  the  court  bdow),  that 
the  licence  had  bMome  irrevocable,  and  that  the 
equitable  right  so  acquired  by  P.  was  "  an  estate 
or  interest  fii  land  "  which  comd  be  the  anbject  of 
oompenaation  nnder  local  statntas.  (Plimmer  «. 
The  Mayor  of  Wellington.) .pag«  475 

FOEEST  OF  DEAN. 
Forfeiture  of  gale  — Forfeiture  when  complsto — " 
Vacant  gale — Application  for  gale — ^Priority — Be- 
entry  by  Crown — Forest  of  Dean  Act  1838 — Qaeen'a 
Bemembrancer  Act. — An  application  for  a  gale  in 
the  Forest  of  Dean  must  be  made  at  a  time  when 
the  gale  is  vacant.  Where  a  gale  had  become 
liable  to  be  forfeited  nnder  sect.  29  of  the  Forest 
of  Dean  Act  18S8  for  non-working :  Held,  that  the 
forfeiture  was  not  complete  nor  the  gale  become 
vacant  until  the  Crown  had  intimated  ite  intention 
of  enforcing  the  forfeiture.  Actual  resumption  of 
possession  by  the  Crown  is  not  necessary  to  com- 

Slete  the  forfeiture  of  a  gale,  and  this  indepen- 
vMy  of  the  Qneen's  Bemembrancer  Act  (22  &  23 
Vict.  0.  21),  B.  25.    (James  v.  Young.)     75 

GOODWILL. 
Sale  of— Vendor  to  be  allowed  to  set  up  new  bnsineia 
— Solioiting  old  customers — Agreement. — P.  sold  ' 
all  hia  interest  and  estate  in  the  preperty  and  busi- 
ness of  a  potter  (which  the  court  held  to  indnde 
iroodwill)  to  hia  partner,  the  agreement  for  sale  pro- 
viding that  nothing  therein  should  prevent  P.  from 
carrying  on  the  busineas  of  a  potter  at  auch  plaoe 
as  he  should  think  fit :  Held,  that  P.,  who  had  sat 
np  as  a  potter,  was  entitled  to  solicit  the  customers 
of  the  old  firm.  Per  Baggallay  and  Cotton,  L.JJ., 
(dtnaniienteliindle^,  L.J.) :  The  seller  of  the  good- 
will of  a  business  is  not  precluded  from  soliciting 
the  cnstomera  of  the  old  business  unless  there  ia  aa 
expreaa  covenant  or  agreement  by  him  not  to  do  so. 
(Pearaon  V.  Pearson.)    311 

HIGHWAY. 

Conntf — ^Borongh — Expense  of  maintenance  of  road 
—  Connty  in  which  road  is  situate  —  High- 
ways and  Lscomotives  (Amendment)  Act  1878 — 
Highways  Acte  1862  and  1864.— The  borough 
of  Over  Darwen  in  Lancashire  is  a  highway  area 
within  the  meaning  of  the  Act  of  1878,  having  no 
separate  court  of  quarter  aeasiona,  and  the  town- 
ships  or  parte  of  townships  comprised  within  ite 
boundary  are  assessed  and  oontribute  to  a  separate 
rate  raised  and  charged  npon  the  hundred  of 
Blackburn.  A  road  which  ceased  to  be  a  turnpike 
road  in  1877  passing  throngh  the  borough,  the 
highway  authority  sued  the  county  authority  to 
recover  payment  of  one-half  of  the  expenses  in- 
curred by  the  highway  authority  for  the  year 
ending  25th  March  1^  in  the  maintenance  of 
so  much  of  the  road  aa  was  situate  within  the 
borough.  Held,  on  a  apecial  cue  atated  in  the 
action,  that  the  word  "  county"  in  41  &  42  Vict, 
o.  77,  s.  13,  is  nsed  in  a  geographical  sense,  and 
therefore  the  county  of  Lancaster  waa  the  county  in 
which  the  road  was  situate,  and  the  defendants, 
the  county  authority,  were  liable.  (The  Mayor, 
Aldermen,  and  Bur^eaaea  of  the  Borough  of  Over 
Darwen  v.  The  Jastici>s  of  the  Peace  for  the  County 
of  Lancaster.) 630,707,739 

Local  authority— Expenses  of  diverting — Employ- 
ment of  solicitor  by  local  board  of  health — The 
Highway  Act  1835— The  PabUo  Health  Apt  1875.— 
The  U.  Land  Company,  being  desirous  of  diverting 
Digitized  bj 
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oartaiB  piiMio  footways  on  their  estate  in  the 
pariah  of  T.,  reqaeeted  the  T.  Local  Board  of 
Health  to  auant  to  enoh  divermon  and  to  take  the 
neoeaaary  atepa  to  have  the  said  footways  legally 
closed.  The  T.  Local  Board  assented,  and  in- 
■tmeted  their  soliaitors  to  take  the  necessary 
Eteua,  and,  these  haTinr  been  duly  taken,  paid  the 
liill  of  oosts  presented  oy  them  in  respect  thereof, 
smd  reoorered  the  amonat  thereof  summarily  as 
"  expenses  "  within  ths  meaoinfr  of  the  84th  section 
of  the  Aot  of  18S5.  Held,  on  esse  stated,  that  the 
words  of  the  144tli  ssotion  of  the  Pnblic  Health 
Aet  1875  "  may  be  done  by  or  to  the  snrreyor  of 
the  nrbaa  anthority,  or  by  or  to  snch  other  person 
as  tfaej  may  appoint,"  did  not  empower  the  looal 
board  to  employ  a  soUoitor  to  do  the  ministerial 
acts  in  qnestion,  and  that  therefore  the  sdioitor's 
ebargm  were  not "  expenses  "  payable  by  the  land 
eompany  nnder  the  84th  section  of  the  Highway 
Aot  1835.     (The  United  Land  Company  v.  The 

Tottenham  Looal  Board.)    page  SH 

Bepair — Contribntion  from  oonnty — Tnmpike  trnst 
— Ceseer  before  expin — Hij^hways  and  Locomotive 
AmeodmaDt  Aot. — The  tmsts  of  a  tnmpike  road 
within  a  "  highway  area  "  expired  in  1877,  but  the 
>oad  had  in  1855  beoome  Teiited  by  a  local  Act  in 
commissioneis  who  were  the  highway  aTxthority  for 
the  distziet,  and  the  tmstees  nad  then  ceased  to 
repair  it.  Held,  notwithstanding  that  the  road 
liad  only  oeased  to  be  a  tompike  road  since  the 
expiration  of  the  tmsts,  and  that  the  highway 
aotbcnity  were  entitled,  nnder  the  Highways  Looo- 
motiTe  Aot  1878,  s.  13,  to  recover  from  the  ooanty 
astborify  half  the  expense  of  repairing.  fNewton 
ImproTemant  Commissioners  v.  Jnstioes  <a  Lanoa- 
ahiie.) -    707 

HUSBAin)  AND  WIPE. 
Separate  estate — Agreement  for  separate  ose  signed 
by  the  hnsband  alone — Statute  of  Frands  (29  Car. 
8,  c  3),  s.  7.— An  agrsement  made  between  an  in- 
trnded  hnsband  and  wife  before  marriage,  by 
wliich  agreement  the  hnsband  lenonnoee  his  marital 
rights  orer  tlie  wife's  real  property,  but  whioh 
agreement  is  sivned  by  the  hnsband  alone,  is  not 
sufficient  to  affeot  the  fee  simple  of  the  wife  with 
a  tmat  for  her  separate  nse.  9nch  an  agreement 
is  iaTalid  as  a  declaration  of  tmsc  of  the  fee,  inos- 
mnoh  as  the  hnsband  has  not  snch  an  estate  as 
will  enable  him  to  bind  the  fee,  and  therefore  tueh 
an  agreement  signed  by  him  aJone  does  not  satisfy 
the  7th  section  of  the  Statute  of  Frands.  There- 
fore, upon  the  death  of  the  wife  during  her 
husband's  lifetime  without  issue,  her  heir-at-law 
and  not  her  doTisee  will  be  entitled  to  the  lands 
of  whioh  she  is  seised  in  fee.  (Dye  v.  Dye  and 
another.) M5 

INFANT. 
Adraaoement — Contingent  legaq^. — A  testator,  who 
died  in  1883,  by  his  will,  dated  in  1881,  bequeathed 
to  his  trustees  50001.  New  Three  per  Cent.  Annui- 
ties upon  trust  to  pay  to  A.  the  diTidends  thereof, 
the  same  to  be  applied  by  hi<n  for  the  maintenance 
and  ednoation  of  his  two  eldest  children  (a  son  and 
daoghter),  and  f-e  snrriTor  of  them,  during  their 
resiwctiTS  minoritiee ;  and  subject  thereto  the 
testator  direated  that  such  sum  of  annuities  shonld 
remain  in  trust  for  the  children  eijoally  to  be 
drnded  between  tbem,  or  for  the  sumvor  of  them 
liviog  at  the  testator's  decease,  if  either  should  die 
in  his  lifetime,  for  their  respeotire  absolute  use,  the 
share  of  the  son,  or  the  whole  as  the  case  might  be, 
to  be  an  interest  vested  absolotely  in  him  if  and 
when  he  should  attain  twenty-one,  and  the  share  of 
the  daughter,  or  the  whole  as  the  case  might  be,  to 
be  an  interest  vestsd  absolutely  in  her,  for  her 
separate  use,  if  and  when  die  should  attain  that 
age  or  be  married,  with  benefit  of  survivorship 
between  them,  as  to  each  share,  in  case  they  should 
be  both  living  at  the  testator's  death,  until  vested 
adsolntely ;  and  the  testator  declared  that  in  case 
both  of  the  children  should  die  without  such  sum 
of  annuities  having  vested  absolutely,  the  same 
should  fall  into  Lis  residuary  estate,  nie  trastees 
6 


paid  to  A.  the  dividends  of  the  sum  of  annoitiee, 
and  the  whole  thereof,  in  addition  to  moneys  of  his 
own,  were  applied  b^  him  in  the  ednoation  and 
maintenance  of  the  children,  who  were  respectively 
about  twen^  and  eighteen  years  of  age.  A.  had 
also  expended,  out  of  his  own  pocket,  sums 
amonntiag  to  nearly  2001.  in  connection  with  the 
advancement  in  life  of  the  son,  and  in  the  purchase 
of  neoessaries  for  him.  A.'s  sole  source  of  income 
was  a  pension  of  about  2002.  He  had  a  family  of 
seven  children  to  be  educated  and  maintained,  who 
were  in  addition  to  andyonnger  than  the  children 
referred  to  in  the  will.  Under  these  oircumntances, 
A.  asked,  by  su-nmons,  that  it  might  be  declared 
that  the  estate  and  interest  of  the  son  in  tt.e  g»m  of 
annuiiaeg  stood  charged  with  the  payment  of  the 
sams  expended  by  A.  for  the  advancement  in  life 
and  benefit  of  the  son.  Held,  that  the  application 
most  be  refused,  the  evidence  being  insnffioient 
and  nnsatisfaotory ;  and  that  the  proper  course 
would  have  been  to  have  applied  for  an  order  as  in 
S«  ArbuckU  (U  L.  T.  Bep.  N.  S.  538 ;  2  Set.  4th 

edit.  726).    (i<«  Tanner.)      i>age  507 

Cnstojy— Father'e  oommon  law  right  subject  to 
equity  rule  —  Hdbeat  eorput  —  Judioature  Aot 
1873.  —  B.,  a  yacht  master,  applied  for  the 
custody  of  his  daughter,  an  infant  aged  nine, 
under  the  following  oircumstanoirs  :  On  his 
marriage  with  the  mother  of  the  child  he  told 
her  that  his  former  wife  had  left  him  and  gone 
to  America  more  than  seven  years  before,  and 
died  there.  After  the  marriage  the  mother  was 
informed  that  the  former  wife  was  alive,  and  that 
a  letter  had  been  received  from  her.  She  thereupon 
left  K.,  taking  the  child  of  the  marriage  with  her 
to  her  parents,  and  continued  to  live  with  tbem, 
the  chud  being  Ihen  well  oared  for  and  well 
educated.  An  indictment  preferred  against  B.  for 
bigamy  was  thrown  out  by  the  grand  jury.  Held, 
that,  as  B.'s  affidavit  did  not  show  that  he  had 
made  any  saaroh  for  his  former  wife  and  failed  to 
find  her,  the  Court  were  not  satisfie<i  as  to  the 
validity  of  the  marriage,  and  that,  as  B.'s  occupa- 
tion aecessitated  long  absenoes  from  the  conntrr, 
and  he  did  not  propose  to  proviJe  any  suitable 
fixed  home  for  the  child,  and  there  being  also 
affidavits  (whioh  he,  however  denied)  thathe  wa* 
a  man  of  loose  character,  the  Court  in  the  exercise 
of  its  discretion  would  not,  nnder  snch  circum- 
stances, order  the  child  to  be  removed  from  the 
custody  of  the  mother,  where  it  was  not  qnestioned 
that  she  was  being  well  cared  for  and  well 
educated,    (fie  EthelBowe,  an  Infant.) 793 

Guardians— Maintenance  of  ward— Voucher  of  items. 
— A  guardian  who  is  also  trustee  cannot  disoharge 
himself  from  his  duty  as  guardian  to  see  that  the 
infant  is  properly  maintained  by  paying  over  the 
income  to  his  co-guardian,  but  where  such  guardian 
had  paid  over  the  incoiflvto  his  co-guardian  who 
had  maintained  the  infant  the  oonrt  npld  that  the 
guardian  so  paying  was  entitled  to  be  allowed  what 
was  found  to  be  the  proper  amount  for  the  main- 
tenanoe  of  the  infant  on  its  being  shown  that  she 
had  been  properly  maintained  and  edaeated  with- 
out vouching  the  items  of  expenditure.  Trustee 
allowed  his  costs  in  the  absence  of  misconduct. 
(£«  Evans ;  Welch  V.  ChanueU.)      175 

Legacies  oostingent  on  attaining  twenty-one — 
Citerraediata  income  —  Maintenance  —  Convey- 
ancing and  Law  of  Property  Aot  1881,  s.  43. — A 
testator  by  his  will  mve  legacies  to  classes  of 
persons  who  shonld  be  living  at  his  death  and 
attain  twenty-one,  and  he  gave  the  residue  of  his 
estate  to  other  persons  not  identical  with  those 
forming  the  classes.  The  persons  forming  the 
olasses  to  whom  these  contingent  legacies  were 
given  were  not  children  of  the  testator,  nor 
persons  to  whom  he  was  in  Jtico  jinrentit.  Some 
of  them  were  infants  at  the  date  of  his  death,  and 
questiou  arose  whether  the  executors  ought  to 
apply  the  inoome  of  the  legacies  to  which  the 
inlants  wen  contingently  entitled  for  their  main- 
tenance, and  aoonmuate  so  much  as  should  not  be 
applied  in  that  way,  aooordiag  to  the  provisions  of 
sect.  43  of  the  Conv^yanoing  Act  1881 .    Held,  OuA  1  p 
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the  inoome  of  theae  lectaciea  waa  not  anbieot  to  the 
pTOTitions  of  seat.  43  of  the  ConTeyaaoin(r  Aot 
1881.  Under  the  will  it  would  ondonbtedly  belong 
to  the  testator's  regidnar;  legatees  nntil  the 
infants  attained  twenty-one,  and  sect.  43  of  the 
Aot  was  not  intended  to  apply  to  inoomes  to  which 
infant*  never  could  become  entitled,  but  which 
passed  as  residue  to  otiier  persona.    (Re  Dickson ; 

Hill «.  Grant.)        pagt  8il 

Necessaries — Infant  sufficiently  supplied  when  goods 
are  ordered— Such  fact  not  oommnnioated  to  the 
person  supplying— Admiasibility  of  etidanoe  as  to 
such  supply— Province  of  judge  and  jury. — ^The 
plaintifls,  who  were  tailors,  bronttht  an  action  for 
221. 18<.  id.  for  olothea  anpplied  by  them  to  tha 
defendant.  The  defendant  pleaded  tiiat,  at  the 
time  the  dothes  were  supplied,  he  was  an  infant, 
and  the  plaintiffa  replied  that  the  goods  supplied 
were  neoessaries,  suitable  to  the  estate  and  condi- 
tion in  life  of  the  defendant.  On  this  issue  was 
j<dned.  At  the  trial  evidence  waa  given  to  show 
that  the  defendant  waa  already  sufficiently  anpplied 
with  clothes  at  the  time  when  the  goods  in  question 
were  ordered,  but  this  fact  was  not  communicated 
to  the  plaintiffs.  The  learned  judge  withdraw 
this  evioenoe  from  the  jury,  and  left  the  qnastion 
to  them  in  the  following  terms :  "  Were  the  goods 
necessaries  ?  It  does  not  matter  what  amount  of 
olothes  he  (the  defendant)  had  in  his  box,  trunk,  or 
wardrobe,  it  not  having  been  oommnnicated  to  the 
plaintiifa."  The  jury  found  for  the  plaintiffa.  On 
•  motion  on  behalf  of  the  defendant  for  a  new  trial 
on  the  gronnd  of  misdirection,  and  that  the  verdict 
waa  against  the  weight  of  evidence :  Held,  that  the 
evidence  that  the  dnendant  was  already  sufficiently 
•nppliad  with  artiolea  of  ihe  same  kmd  when  the 
elotnaa  in  question  were  ordered  ought  to  have 
been  admitted  and  left  to  the  jury,  notwithstanding 
that  the  fact  of  euch  supply  had  not  been  commu- 
nicated to  the  plaintifls,  it  being  for  the  jury  to 
jndge  of  the  effect  of  that  supply  on  the  question 
of  necessaries.    (Baines  and  Uo.  v.  Toys.)    292 

INJXrNOTION. 
A^eement  for  a  lease — Subsequent  agreement — 
Vested  rights — Siving  clause  in  Act— Shooting 
hares  and  rabbits— Ground  Game  Act  1880  (48  & 
44  Tict.  c.  47),  s.  5. — In  a  case  where  there  was  a 
good  equitable  agreement  for  a  lease  of  land  in 
existence  before  the  passing  of  the  Ground  Game 
Aot  1880,  containing  stipulations  giving  the  land- 
lord the  exdosive  right  of  shooting  over  the  land 
and  prohibiting  the  tenant  from  kiUing  and  taking 
gronnd  game  by  a  gun,  whiih  were  at  variance 
with  the  Act :  the  question  came  before  the  oonrt, 
on  a  motion  for  an  injunction,  whether  the  saving 
clause  of  the  Gronnd  Game  Aot  1880  (sect.  5)  was 
applicable  to  an  agreement  for  a  lease  for  years 
made  previously  to  the  date  of  the  passing  of  the 
Act,  but  for  a  term  to  come  into  operation  after 
that  date  (7th  Sept.  1880).  Held,  that  the  agree- 
ment in  question  waa  within  the  saving  clause,  aa 
the  Legislatare  did  not  interfere  with  vested  rights 
without  providing  compensation  :  also  that  sect.  3 
of  the  same  Aot  was  not  retrospective.  (Allhnsen 
V.  Brookirg.) 57 

Bailway-Siding— Order  of  Board  of  Trade— Costa 
of  repairs— Injunction— 5  A  6  Viot.  c.  55,  as.  4,  6, 
and  12— Bailwaya  Clanaea  Aot  1845.— A  railway 
oompany  requested  the  plaintiff  in  this  action,  the 
owner  of  a  siding,  to  provide  signalling  or  inter- 
looking  apparatus  for  hia  junction  in  acoordanoe 
with  an  order  of  the  Board  of  Trade,  or  to  pay  the 
coat  of  the  work  it  done  by  the  oompany.  On  hia 
refnaal  the  oompuy  took  np  the  junction.  On 
motion  by  the  plaintiff  to  restrain  the  company 
from  interfering  with  hia  junction,  the  Court  held 
that  the  company  was  not  entitled  to  compel  the 
plaintiff  to  do  the  work,  or  pay  the  coat  of  it,  and 
siantedaninjonction.  (Woodruff  v.The  Brecon  and 
MerUiyrTydfilJnnctionBailway  Company.)       ...  536 

EDander — ^Mandatory  injunotion— Dismissed  servant 
— Letters  addressed  to  employers'  office. — Where 
a  daf endant,  who  had  been  in  the  employ  of  the 
plaiutiSs,  had  been  making  statements  to  the 


plaintiffs'  customers  injnriona  to  their  bnsinaas, 

and  trying  to  interfere  with  their  custcnners 
making  payments  to  them,  an  interlocutory  injuno- 
tion waa  granted  restraining  him  from  doing  ao. 
An  injunction  waa  also  granted,  ordering  the  defen- 
dant, who  had  resided  at  the  plaintiffa'  place  of 
bnsineas,  to  withdraw  a  notice  given  by  him  to  the 
post-office,  to  send  any  letters  addressed  to  him  there 
to  another  address,  the  plaintiffs  nndertaking  not  to 
open  an^  letter  addressed  to  the  defendant  except 
at  certain  fixed  times,  witli  liberty  to  the  defen- 
dant to  be  present.   (HermanLoogv.  Bean.)... pays  442 

INSURANCE. 
llABiira. 

Inraiabto  intareat— No  speoifio  ^ipropriation  of 
goods  to  contract — Property  not  passed  to  the 
assured — "Free  on  board." — D.  and  Co.,  angar 
merchants  of  London,  agreed  in  writing  to  sell  to 
the  plaintiff,  a  mer^ant  at  Bristol,  200  tons  of 
sugar  of  a  certain  quality  aa  regarda  aaooharine 
m^ter,  at  the  price  of  21s.  9d.  per  cwt.  f  .o.b.  Ham- 
burg. The  sugar  was  to  be  shipped  from  Ham- 
bnrg  to  Bristol,  and  payment  was  to  be  made  by 
easE  in  London  in  exchange  for  billa  of  lading.  D. 
•ndCo.'s  agenta  at  Hambnrg,  in  performanee  of 
this  oontract  and  alao  of  another  Briatd  oonttaot 
for  another  200  tone  of  angar^  shipped  thenoe  per 
the  steamship  City  of  Dublin  400  tons  of  sugar, 
and  oonaigned  the  sune  to  Bristol.  D.  and  Co. 'a 
usual  course  of  bnaineaa  waa,  asthe  plaintiff  knew, 
not  to  Ktportion  particular  baga  of  sugar  to  par- 
tionlar  buyers  at  the  time  m  shipment,  but  to 
apportion  the  variona  baga  and  the  billa  of  lading 
repreeenting  tiiem  between  their  various  boyara  at 
a  particular  port,  after  the  angar  had  been  ahipped 
and  after  D.  and  Ck>.  had  received  the  bills  of 
lading.  This  was  done  in  order  that  D.  and  Co. 
might  wiUi  comparative  accuracy  make  up  to  each 
buyer  the  amount  of  aaooharine  matter  ooniraoted 
for  by  him.  The  City  of  Dublin  waa  loat  on  the 
voyage  from  Hamburg  to  Bristol,  before  any 
appropriation  of  sugar  had  been  made  by  D.  and 
Co.,  but  D.  and  Co.  afterwards  appropriated  200 
tone  to  the  plaintiff  and  aent  him  an  invoice,  and 
the  plaintiff  thereupon  paid  for  the  sugar  so  uporo- 
priated  to  him.  The  plaintiff  had  a  floating  policy 
on  goods,  and  on  hearing  of  the  loss  deolarrd 
thereunder  in  respect  of  these  200  tons  of  angar  in 
tiie  City  of  Dublin.  Held,  in  an  action  on  such 
policy,  that  the  plaintiff  had  an  insurable  interest 
in  snch  angar,  because,  although  the  property  had 
not  passed  to  him,  the  words  f.o.b.  in  the  oontraot 
made  between  the  parties,  having  regard  to  their 
knowledge  of  the  course  of  business,  showed  it  to 
be  their  intention  that  the  200  tons  bonght  by  tlie 
plaintiff  should  be  at  hia  risk,  and  that  he  should 
be  liable  to  pay  for  it  whetiier  it  arrived  or  not. 
(Stock  1).  Inglis.)    4i9 

Time  policy  —  Warranty  —  Ambigni^  —  llkxim, 
^rttu>  contra  pro/erentem — Judicial  notice. — 
Whether  tiie  underwriters  or  the  owners  are  to  be 
considered  as  the  profererUes  in  regard  to  a  con- 
dition in  a  policy  of  insurance,  depends  upon  the 
character  and  substance  of  the  particolar  condi- 
tion. The  respondents,  shipowners,  claimed  against 
the  appellants,  the  underwriters  of  a  time  poUoy 
of  insnranoe,  as  for  a  total  loss,  and  the  appellants 
resisted  the  claim  on  the  ground  of  a  breach  of  a 
warranty  in  the  policy.  "The  warranty  ^aa  "  No 
St.  Lawrence"  between  certain  dates,  and  it  was 
admitted  that  the  vessel  had  navigated  the  gulf  of 
St.  Lawrence  within  the  prohibited  time,  bnt  the 
owners  contended  that  the  warranty  applied  only 
to  the  river  St.  Lawrence.  It  was  proved  that  the 
navigation  of  the  gulf  was  dangerous  at  that 
season,  bnt  less  so  than  that  of  the  river.  Held, 
that,  in  the  absenoe  of  any  evidence  to  that  effect, 
the  words  of  the  warranty  disclosed  no  ambiguity 
or  unoertainty  sufficient  to  prevent  the  application 
of  the  ordinary  rules  of  coustrnction  aa  to  negative 
words,  and  that  both  the  tmlf  and  the  river  were 
prohibited.  A  court  should  take  judicial  notice  of 
the  geographical  positions  of,  and  general  names 
applied  to  a  district  as  shown  on  the  Admiralty 
ohirt.    (Birrell  V.  Dryer.)  /O  ^.^.v^f.^UO 
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INTEBFLEADEB. 
lademnity  to  anctioneen — Objection  to  interpleader 
b^  olaimant  giTing  indenmil^— Interpleader  Aoi 
0  4  2  Will  4,  0.  58),  a.  1.— By  Order  LTH.,  r.  2, 
it  is  provided  that  the  applioant  (aeeUng  relief  by 
way  of  interpleader)  most  satiafy  the  conrt  or  a 
ja^e  by  affidavit  or  othenriee  {'tder  alia)  that  be 
doM  not  collnde  with  any  of  the  olaimants.  T. 
and  W.  both  claimed  certain  floods.  W.  ordered 
anotioneers  to  eell.  T.  ^ve  the  anctioneen  notice 
of  his  claim,  and  that  if  they  sold  he  wonld  hold 
them  reeponeible.  W.  being  informed  thereof  by 
the  aaotioneers  replied  that  he  would  hold  them 
indemnified.  The  aDotioneon  having  sold  the 
Btx>de  applied  for  an  interpleader  order  that  an 
uane  should  be  directed  to  be  tried  between  T.  and 
W.,  which  having  been  made  at  ohambere,  W. 
appealed  on  the  gronnd  that  the  anctioneers  had 
coUaded  with  one  of  the  olaimants,  and  were  there- 
fore not  entitled  to  the  order.  Held,  that  the 
anctioneers  had  not  coUnded  with  rither  of  the 
claimants  within  the  meaning  of  Order  Lvil., 
T.  2,  and  were  therefore  entitled  to  the  order 
prayed.  {Be  An  Interpleader  Issue  between 
Thompson  and  Wright  and  others  ;  Bichardson 
and  Boper,  applicants.) pctge  tSi 

JUSTICES. 
Befnsal  of  jnsticea  to  hear  case — Role  to  show  cause 
—Mandamut—U  4  12  Vict.  0. 44,  s.  5.— By  the  5th 
section  of  II  &  12  Vict.  c.  44,  it  is  enacted  that, 
"  whereas  it  wonld  condnoe  to  the  advancement  of 
jostice,  and  render  more  etFeotive  and  certain  the 
performance  of  ihe  dnties  of  jnsticea,  and  give 
them  protection  in  the  performance  of  the  same,  if 
some  simple  means,  not  attended  with  mnch 
expense,  were  devised  by  which  the  legality  of 
any  act  to  be  done  by  sncn  jostices  might  be  con- 
sidered and  adjudged  by  a  court  of  competent 
jnriadiotion,  and  saoh  justices  enabled  and  directed 
to  perform  it  without  risk  of  any  action  or  other 
proceeding  being  bronght  or  hod  against  them ; 
therefore  in  all  cases  where  a  justice  or  justices  of 
the  peace  shall  refuse  to  do  any  act  relating  to  the 
duties  of  hi«  or  their  office  as  such  justice  or 
justices,  it  shall  be  lawful  for  the  puty  requiring 
such  act  to  be  done  to  apply  to  Her  Majesty's 
Conrt  of  Queen's  Bench,  upon  an  affidavit  of  the 
facts,  for  a  rule  calling  upon  such  justice  or 
justices,  and  also  the  party  to  bo  affected  by  such 
act,  to  show  oanee  why  such  act  should  not  be 
done."  An  information  having  been  laid  against 
P.  under  the  51st  section  of  the  Highway  Airt  1864 
(27  &  28  Vict.  c.  101)  for  encroaching  on  a  highway, 
the  jngti  jes  decided  on  evidence  given  that  a  claim 
of  right  set  up  by  P.  to  the  land  alleged  to  have 
been  encroached  upon  by  him  was  iond  fide,  and 
thereupon  refused  to  hear  the  case  on  the  ground 
of  want  of  jurisdiction.  The  complainant  having 
applied  under  the  5th  section  of  11  &  12  Vict.  o. 
44,  for  a  rule  for  the  justices  to  show  cause  why 
they  should  not  hear  and  determine  the  case : 
Held,  that  the  application  was  properly  made,  the 
statute  not  being  limited  to  cases  in  which  the 
justices  need  protection  in  the  performance  of 
their  dnties.  (Beg.  v.  Phillimore  and  othsn, 
Justices,  and  Pilling.) 205 

LANDLOBD  AND  TENANT. 
Assignee  of  reversion — Estoppel  by  payment  of  rent 
— Jut  tertii. — Where  a  person  claiming  to  be 
assignee  of  the  reversion  receires  rent  from  the 
tenant  by  fraud  or  misrepresentation,  such  pay- 
ment is  no  evidence  of  title ;  but  where  there  is  no 
fraud  or  misrepresentation,  such  payment  is primd 
faeie  evidence  of  title,  and  the  tenant  can  only 
defeat  that  title  by  showing  that  he  paid  the  rent 
in  ignorance  of  the  true  state  of  the  title,  and  that 
stnne  third  person  is  the  real  assignee  of  the 
reversion  and  entitled  to  maintain  ejectment. 
Hence,  in  an  action  for  rent  by  the  alleged  assignee 
of  the  reversion,  where  rent  had  been  paid  by 
the  tenant  to  the  agent  of  the  alleged  assignee, 
it  was  held  to  be  no  defence  for  the  tenant 
merely  to  show  that  the  iJleged  assignee  had  no 


title  to  the  reversion.    (Oarlton  v.  Bowoook  and 
another.) page  659 

Forcible  entry  on  land — Damages — 5  Bich.  2,  stat.  1, 
c.  8— Be-entry  for  breach  of  covenant  and  non-pay- 
ment of  rent — Absence  of  notice  of  breach — Con- 
veyancing Act  1881. — Where  a  person  has  gained 
possession  of  property,  bnt  has  no  title  to  it,  being 
in  fact  a  trespasser,  the  rightfnl  owner  is  entitled 
to  use  force  in  ejecting  him,  to  long  as  he  does  him 
no  personal  injury.  Lessors  had  not  before  re- 
entering upon  premises  for  nonpayment  of  rent 
and  breach  of  covenant  served  upon  the  tenant  the 
notice  required  by  sect.  14,  sub-sect.  1,  ot  the  Con- 
veyancing Act  1881,  specifying  the  breach  of 
covenant  complained  of.  Held,  that,  by  reason  of 
sub-sect.  8  of  the  section,  its  provisions  did  not 
affect  the  law  relating  to  re-entry  tor  nonpayment  ot 
rent ;  and  under  sub-sect.  2  the  conrt  had  a  discre- 
tion to  refuse  relief  against  re-entry  for  breach  of 
covenant  on  the  ground  of  want  of  notice,  and  the 
circumstances  of  this  case  were  such  that  the  court 
wonld  refuse  such  relief.  (Scott  v.  Matthew  Brown 
and  Co.  Limited.)    746 

Lease— " Bates,  taxes,  and  assessments" — Paving 
expenses — Liability  of  occupier. — An  apportion- 
ment for  the  expense  of  paving  ■  street  under  this 
section  is  in  the  nature  of  a  statutory  debt  due 
from  the  owner  of  the  improved  premises,  and  is 
not  payable  by  the  occupier  under  a  covenant  by 
him  to  pay  or  to  indemnify  his  landlord  against 
"  all  rates,  taxes,  and  assessments  payable  in 
respeotof  thepremisesdnringthe  tenancy,  excepting 
the  land  tax  and  the  propertr  tax."  (WilkinBon  v. 
CoUyer.)     299 

Quiet  enjoyment — Breach  of  covenant — Act  of  person 
lawfully  claiming  through  lessor.  —  Where  the 
lessee's  ordinary  and  lawnil  enjoyment  of  demised 
land  is  substantially  interfered  with  by  the  act  of 
the  lessor,  or  of  those  lawfully  claiming  under  him, 
the  covenant  for  quiet  enjoyment  is  broken, 
although  neither  the  titie  to  nor  the  possession  of 
the  land  is  otherwise  affected .  Defendants  demised 
a  farm  to  the  plaint^,  with  a  covenant  for  quiet  - 
enjoyment.  Defendants  had  previously  demised 
an  adjoining  farm  to  another  lessee,  with  the  right 
to  use  the  drains  through  plaintiff's  land  for  the 
purpose  of  carrying  away  so  much  water  as  they 
were  adequate  to  carry.  Water  escaped  from  these 
drains  and  caused  damage  to  plaintiff's  farm. 
Part  of  such  damage  was  owing  to  the  excessive 
use  by  the  lessee  of  the  adjoining  farm  of  properly 
constructed  drains,  and  part  to  tiie  improper  con- 
struction of  other  drains  which  he  used  properly. 
Held,  that  for  the  first-mentioned  damage  defen- 
dants were  not  liable,  bnt  that  the  last-mentioned 
damage  was  a  substantial  interruption,  by  a  person 
lawfiUly  claiming  throngh  defendants,  of  plaintiff's 
enjoyment  of  the  land  demised  to  him,  and  so  oon- 
stitnted  a  breach  of  the  covenant  for  quiet  enjoy- 
ment, for  which  defendants  were  liable  in  damages. 
(Sanderson  v.  The  Mayor,  to.  of  Berwick-npon- 
Tweed.)     495 

Water  rates — Covenant  by  landlord  to  pay  "  all 
rates  and  taxes  chargeable  in  respect  of  premises  " 
—Waterworks  Clauses  Act  18i7  flO  Vict.  c.  17), 
ss.  3,  68,  72. — A  lease,  under  which  premises  were 
held,  contained  a  covenant  that  the  lessor  should 
"  pay  all  rates  and  taxes  chargeable  in  respect  of 
the  demised  premises."  The  landlord  having  re- 
fused to  pay  the  water  rato  due  in  respect  of  the 
premises,  tiie  tenant  was  compelled  to  pay  the 
same.  In  an  action  bronght  by  the  tenant  against 
the  landlord  to  recover  the  amonnt  so  paid :  Held, 
that  the  wator  rate  was  a ' '  rate ' '  within  the  mean- 
ing of  the  above  covenant,  and  that  the  landlord 
was  bound  to  pay  the  same.  (The  Direct  Spanish 
Telegraph  Company  V.  Shephnd.)    124 

LANDS  CLAUSES  CONSOLIDATION  ACT  1845. 

Company — Costs — Enfay  on  land — Abandonment  of 
line —  Taking." — Where  a  railway  company  have 
paid  a  deposit,  given  a  bond,  and  entered  and  naed 
land  under  sect.  85  of  the  Lands  Clauses  Consolida- 
tion Act  1845,  there  is  a  case  of ' '  moneys  deposited 
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in  the  Ixink  tmder  tlie  provisions  of  this  Aot,"  uti 
a  "  taking  of  the  land "  within  the  meaning  of 
■act.  80,  and  the  conrt  has  jorisdiotion  to  make 
orders  as  to  the  coats  mentioned  in  that  section. 
(Charlston  V.  Bolleston  )      page  6i2 

Person  of  nnsonnd  mind  not  so  foand — Compnlsoty 
pnrohase  of  land — Parohaso  hy  agreement— ^Con- 
firmation hy  committee — Confirmatioa  by  heir-at- 
law— Conversion  into  personalty — Fnnd  in  oonrt — 
Payment  ont. — A  corporation  gave  uctioe  nnder 
the  L.  C.  C.  Aot  IS^IS  of  their  intention  to  take 
lands  belonffing  to  a  person  of  nnsonnd  mind  not 
so  fonnd  by  inqnisition.  Her  nncle  assumed  to  aot 
for  her,  and  snrreyors  were  appointed  by  him  and 
the  corporation,  and  the  price  fixed  was  paid  into 
court  to  the  credit  of  the  corporation.  The  money 
was  afterwards  paid  into  coart  to  the  credit  of  the 
oorporatJon.  It  was  afterwards  invested,  and 
placed  to  the  credit  of  an  account  "  Ex  parte  the 
[corporation^ ;  the  acoonnt  of  P.  T. ,  a  person  of 
nnsonnd  mind."  P.  T.  was  afterwards  duly 
fonnd  to  be  a  Innatic,  and  committees  were 
appointed,  to  whom  the  dividends  were  snbse- 
qnently  ordered  to  be  paid  for  application  in  the 
same  manner  as  the  rents  had  been  applied  pre- 
vions  to  the  sale.  No  conveyance  to  the  corpora- 
tion was  ever  execntpd.  Upon  P.  T.'s  death  the 
question  arose  whether  the  fund  in  conrt  repre- 
senting the  pnrchaRo  money  was  to  be  treated  as 
realty  or  personalty,  and  a  petition  was  aooord- 
in^ly  presented  by  the  heir-at-law  asking  that  it 
might  be  paid  ont  to  him,  he  being  willing  to  con- 
vey the  land  to  the  corporation.  Held,  that  the 
petition  must  be  granted,  on  the  ground  that 
realty  of  a  person  of  nnsonnd  mind  could  on^y  be 
oonverted  by  the  statutory  and  proper  methods, 
which  had  not  been  observed,    (iie  Tngwell.)      ...    83 

Bailways  Clauses  Aot  184.') — Jervis's  Act— Compen- 
sation— Settlement  by  two  justices  nf  the  amount 
—  Time. —The  determination  by  jastioes  nnder 
seat.  24  of  the  Lands  Clanses  Aot  1845  of  the 
amount  of  compensation  to  be  paid  by  a  railway 
company  to  a  landowner  whose  lands  have  been 
injoriously  affected  by  the  construction  of  the 
rwlway  is  not  an  order  for  the  payment  of  money 
within  11  &  12  Vict.  o.  43,  s.  1,  and  therefore  sect. 
11  of  that  Act  does  not  apply,  and  the  justices 
have  jnrisdiction  eJthongh  uin  complaint  be  not 
made  within  six  months  after  the  land  has  been  so 
injuriontly  footed.  (Beg.  v.  Edwards  (J  stice) 
and  Easton  and  Midlaind  Railway  Company.)      ...  586 

LAW  OP  CANADA. 
Sight  of  barrister  to  sue  for  fees  —  Professional 
remuneration. — Where  a  skilled  practitioner  is,  by 
law  and  the  onstom  of  his  profession,  entitled  to 
claim  and  recover  payment  for  his  professional 
work,  those  who  engage  his  services  must  be  held 
to  emplory  him  upon  the  usual  terms  according  to 
which  such  services  are  rendered,  in  the  absenoe 
of  any  stipulation  to  the  contrary  ;  and  where  the 
oontract  of  employment  is  silent  as  to  remxmera- 
tion  it  must  be  taken  to  be  an  implied  condition 
that  be  is  to  be  remnnented  for  his  lervioes  npon 
tii«  same  terms  npon  which  they  are  usually 
rendered.  The  Canadian  Government  of  Ottawa 
in  the  province  of  Ontario  retained  the  respondent, 
a  member  of  the  Quebec  Bar.  to  act  as  their 
oonnsel  before  a  commission  sitting  at  Halifax  in 
Nova  Scotia.  By  the  law  of  Quebec  a  member  of 
the  Bar  is  entitled  to  sue  for  his  fees,  but  in 
Ontario  and  Nova  Scotia  the  English  rule  prevails, 
aad  he  oannot  do  so.  Held,  that  the  respondent 
oould  reoover  as  npon  a  quantum  mtruitin  respect 
of  the  services  rendered  by  him.    (Beg.  v.  Dontre.)  670 

LAW  OF  CEYLON. 
Boman-Datoh  law  —  Bight  of  subject  to  sue  the 
Crown — Claim  in  reoonventian — Set-off— Petition 
of  right.— The  petition  of  right  does  not  exist  in 
Ceylon,  but  by  Ordinances  of  1856  and  1868  an 
estMlished  practice  of  institnting  suits  against  the 
Queen'*  Advocate  in  respect  of  claims  against  the 
Crown  arising  ez  contractu  is  recognised  and  regu- 
lated.  Held,  that  saoh  praotioe  must  be  held  to  be 


incorporated  into  the  law  of  the  colony,  whether 
the  (uaim  be  made  by  an  original  action  or  "in 
reconvention"  (by  a  counter-claim).  Held,  fnrtlier, 
that  though  execution  cannot  issne  against  the 
Crown,  a  claim  recovered  against  it  may  be  set 
off  against  a  claim  recovered  oy  it,  and  jadgmant 
may  be  given  for  the  difference  only.  Semble,  that 
by  the  Boman-Dutch  law  of  Holland,  as  it  existed 
at  the  date  of  the  conquest  of  Ceylon,  a  subject 
oould  not  sue  the  Crown.  (Hettihewage  Appu  and 
others  v.  The  Queen's  Advocate  (Consolidated 
Appeals) :  The  Queen's  Advocate  r.  Hettihewaga 
Appu  and  others.) page  401 

LAW  OF  JBESEY. 
Set-off — Compensation  —  Liquid  debt — By  the  law 
of  Jersey  a  claim  for  set-off,  or  "compensation," 
is  admissible  in  the  case  of  a  "  liquid  "  debt ;  that 
is,  an  admitted  debt,  or  a  debt  capable  of  being 
r^ily  proved,  but  not  otherwise.  (Dyson  v. 
Qodfray.) 580 

LAW  OF  MATTEITlUa. 
Bankmptoj  Ordinance  No.  33  of  IS.'iS— Evidence 
as  to  bwkrapt's  estate — Form  of  adjudication. — 
By  sect.  43  of  the  Bankruptcy  Ordinance,  No.  33 
of  1853,  of  Mauritius,  a  trader  may  oetition  for  an 
adjudication  of  bankruptcy  against  himself,  "  pro- 
vided  always  that  nnless  such  trader  shall  .  .  . 
make  it  appear  to  the  satisfaction  of  the  conrt 
that  his  available  estate  is  sufficient  to  pay  hia 
creditors  at  least  five  shillings  in  the  pound,  clear 
of  all  charges,  to  be  estimated  by  the  court,  of 
prosecuting  the  bankruptcy,  such  petition  shall  be 
dismissed.  Held,  that  tlie  satif^action  required 
by  the  section  is  in  the  personal  discretion  of  the 
judge,  and  that  strict  le^  |iroof  is  not  necessary, 
and  that  the  adjudication  is  conclusive  on  the 
point.  Held,  further,  that  where  a  merchant 
oarried  on  business  under  the  style  of  "  B.  and 
Co.,"  being  in  fact  himself  the  only  person 
interested  in  the  business,  an  adjudication  against 
the  firm  was  valid  as  against  the  individual,  the 
defect  beingmarely  fomwl.  (The  Oriental  Bank  v. 
Kchar.)    •• 373 

LAW  OF  NATAL. 
Surety  —  Power  of  attorney  —  Bennnoiation  of 
privileges  by  married  woman — Express  words. — 
Bv  the  law  of  Natal  a  married  woman  oannot  be 
effeotnaUy  bonnd  as  a  surety  unless  she  specially 
renounces  the  benefits  of  the  "  Senatns  Consnltum 
Yelleianum,"  and  of  the  rule  "  De  Anthenticee," 
tiie  effect  of  which  is  to  render  her  deed  void  unless 
aha  has  expressly  renounced  her  right  to  plead 
them.  The  respondent,  a  married  woman,  gave  a 
power  of  attorney  by  which  she  authorised  her 
attorney  (titter  alia)  "  in  her  name  to  enter  into 
securities  ...  of  what  nature  or  kind  soever, 
and  generally  for  her  and  in  .  .  .  her  name  to 
.  .  .  perform  all  such  acta,  matters,  and  thing* 
,  .  .  as  may  be  necessary."  Her  attorney  pro- 
fessed to  bind  her  personally  aa  a  surety  to  a  bank 
for  the  floating  balanoa  Oai  might  be  due  from  a 
firm  of  J.  and  Co.,  and  renounced  the  above- 
mentioned  privileges  in  her  behalf.  Held,  that  in 
the  absence  of  express  words  in  the  power  of 
attorney,  or  words  from  which  it  could  be  feurly 
implied  that  she  intended  to  confer  authority  to 
reuonnca  her  privileges,  the  bond  of  suretyship 
was  void.    (Mackellar  v.  Bond.)       479 

LAW  OP  NEW  SOUTH  WALES. 
Use  of  steam  locomotives  on  tramways- Stat  22 
Vict.  No.  19— Stat.  43  Vict  No.  25.— By  the  Tram- 
ways Extension  Aot  1880  of  New  South  Wales  (43 
Viot.  No.  25),  sect.  3,  the  Commissioner  of  Bail- 
ways  was  authorised  to  maintain  and  work  a  tram- 
way constmoted  nnder  a  repealed  Act  of  1879, 
and  to  exercise  all  the  powers  and  authorities  oon- 
ferred  upon  him  by  that  Act  and  the  Act  22  Vict. 
No.  19  incorporated  therewith.  The  latter  Act 
(the  Government  Bailways  Act)  by  sect.  100  made 
it  lawful,  under  proper  regulations,  "  to  use  and 
employ  locomotive  engines  or  other  moving  power, 
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•ad  carriagai  and  wa^rgoiu  to  be  drawn  or  pro- 
pelled thereby;"  and  by  seat  141  the  word  "rwl- 
way  "  shall  be  oonstrned  to  extend  to  any  tramway 
coaetrueted  or  worked  nndertfae  proviaioni  of  the 
Aot.  Held,  that  it  waa  lawful  to  nae  a  "  steam 
motor  "  npon  a  street  tramway  worked  onder  leot. 
3  of  the  Tramways  Aot  of  1880.  (The  •Jommis- 
noner  for  BaUways  v.  Toohey.)      page  582 

LAW  OF  ONTAEIO. 
Biparian  proprietor — Bi^ht  to  float  timber — Dams 
and  alidee  in  atreami — Stat.  12  Viet.  o.  87,  s.  5.— 
The  Ontario  statnte,  12  Yiot.  o  87,  a.  5  (Consol. 
Stat.  Up.  Can.  a.  48,  s  15),  enaota  "  that  it  ahaU 
be  lawful  for  all  persons  to  float  saw  lo^ra  and  other 
timber  rafts  uid  eraft  down  all  streams  in  Upper 
Canada,  darinir  the  aprintf,  anmmer,  and  antnmn 
freshets.  Held,  that  this  section  doea  nnt  apply 
only  to  anoh  atreama  as  are  availabla  at  all  places 
in  their  natural  state  for  floating  timber,  and  that 
where  there  ie  a  natural  obstaoTe  in  a  stream,  and 
a  riparian  proprietor  owninr  the  land  on  both  aides 
of  toe  stream  has  made  arnflcial  improvements  in 
the  stream  for  the  purpose  of  oreroominsr  anoh 
obstacle,  the  pnblio  have  a  rirht  under  the  statute 
to  avail  themselres  of  anoh  improrements  for 
floating  down  their  timber.  (Caldwell  v.  Ho- 
Laren.)     870 

LEASE. 

Ifistake — ^Lease— Annulment  or  reotifloation  of. — 
Where  there  has  been  a  mistake  in  the  parcels  con- 
tained in  an  exeonted  lease,  although  it  may  be  a 
mistake  by  the  plaintiff  only,  the  oonrt  will  order 
the  annulment,  or,  at  the  option  of  the  defendant, 
the  recttfloation  of  the  lease.  (Paget  v.  Mar- 
•haU.) 351 

Option  to  pnrobaae  freehold  reTersion — Inteataoy  of 
lessee — Benefit  of  oovenant — Personal  estate. — ^Tfae 
benefit  of  a  ooynnant,  oontained  in  a  lease,  that 
the  lessor  will  sell  the  freehold  rerersion  at  a  fixed 
price,  is  an  integral  part  of  the  Irase,  and  forma 
part  of  the  personal  estate  of  the  leeaee.  A  lease 
of  landa  oontained  a  oovenant  by  the  leaeor  that 
if  at  any  time  after  the  date  of  the  lesae  the  lessee, 
his  exeontors,  administrators,  or  aaeigna  should 
desire  to  purchase  the  freehold,  the  lessor  would 
■dl  and  convey  the  same  to  him,  his  heirs  and 
aasigna,  or  as  he  or  they  ahonld  direct  and  appoint, 
at  a  fixed  price.  The  leasee  died  intestate,  and 
without  having  exeroiaed  the  option.  Held,  that 
the  benefit  of  the  oovenant  paaaed  to  the  adminis- 
trator of  the  lesaee,  and  eonld  onlv  be  exercised  for 
the  benefit  of  the  next  of  kin  of  the  leaaee.  (Re 
Adama  and  the  Vestry  of  St.  Mary  Abbots,  Ken- 
(jngtoo.)    382 

(8m  BA.NKBUPTCT.) 

LICENSING  ACTS. 

Selling  intoxicating  liquor  to  a  drunken  person — 
Conviotiiin  for — Knowledge  of  condition  of  cus- 
tomer—No  indict  tiona  of  insobriety — Licensing  Aot 
1878  (35  *  36  Viot.  o.  91),  s.  13.— Sect.  13  of  the 
licensing  Act  1872  enacts  Uiat,  "If  any  licensed 
person  permits  dmnjcenneas,  or  any  violent, 
qtiarrelsome,  or  riotous  oondnot  to  take  plaoe  on 
his  premises,  or  sells  any  intoxicating  Uqoor  to 
any  dmnken  person,  he  aball  be  liable  to  a  penalty 
not  exceeding,  for  the  first  offence,  ten  pounds, 
and  not  exoeMing,  for  the  seoond  and  any  snbae- 
quent  offenoe,  twenty  pounds."  Held,  that  this 
seotion  contains  an  absolute  prohibition  a^nst 
■elliog  liquor  to  a  drunken  person,  and  is  not 
oonflnrd  i^  those  cases  where  the  pnblican  or  his 
servants  knew,  or  had  reasonable  meana  of  know- 
ing, that  the  person  served  was  dmnk,  the  objeot 
of  the  Act  being  that,  when  licensed  penions  sell 
intoxicating  liquor,  tiiey  should  find  out  that  the 
person  to  whom  it  was  sold  was  not  drunk. 
(Cujdy,  app.,  v.  Le  Cooq.,  resp.)      265 

Sdling  liquor  at  an  unlicensed  place — Transaction 
in  the  nature  of  a  sale— Wife  licensed — Hnaband 
takingspirits  to  an  unlicensed  house  to  be  raffled 
for— Whetbar  husband  an  admissible  witness— 


Lioenvng  Act  1872  (35  *  36  Yiot.  o.  94),  aa.  3,  51, 
62.— The  appellant,  Mrs.  S.,  a  married  woman  who 
had  a  licence  to  sell  intoxicating  liquor,  was  con- 
victed under  the  3rd  seotion  of  the  Licensing  Act 
1872  of  selling  intoxicating  liqnor  at  a  plaoe  where 
she  was  not  anthoriaed  by  her  licence  to  sell  the 
same.  The  husband  of  the  appellant  was  about  io 
be  called  as  a  witness  for  the  rsepondent,  but  it 
was  ribjected  that  he  waa  not  a  competent,  or  if 
competent,  not  a  compellable  witness,  and  the 
objection  was  allowsd.  Evidence,  however,  was 
given  by  a  constable  of  a  statement  made  to  him 
bv  the  husband,  in  the  wife's  pressnoe,  to  the 
effect  that  "  on  the  2tth  Deo.  1883  he  took  spirits 
from  t^e  licensed  house  of  the  appellant  to  the 
honse  of  one  B. ;  the  drink  was  tnen  raffled  for, 
and  he  was  present  during  the  raffle ;  the  money 
was  put  in  a  basin  on  the  table,  and  it  was  after- 
wards brought  to  the  inn  and  pnt  on  a  table  there ; 
one  er  other  of  them,  the  landlady  or  the  husband 
himself,  took  it  from  the  table  ;  during  the  time  of 
the  raffle  he  took  acme  apirita  np  to  B.'a  'house ; 
he  took  it  all."  Other  witnesses  proved  that  the 
liquor  brought  from  the  appellant's  honse  by  her 
husband  was  raffled  for  at  B.'a  house,  the  hnsband 
himself  being  present  at  the  time.  The  jnstioea 
convioted  tlie  anpellant  of  selling  the  liqnor  at 
B.'a  house.  Held,  that  what  took  plaoe  at  B.'a 
house  waa  a  tranaacUon  in  the  nataie  of  a  aale 
within  the  meaning  of  sect.  62  of  the  Act,  and 
that,  as  the  appellant  waa  a  oompetent  witness 
and  did  not  contradict  the  statement  made  by  her 
hnsband.  there  was  snfflcient  evidenoe  to  support 
the  conviotion    (Seager,  app.,  v.  White  iwp.)page  261 

LODGEE. 
Lodgers'  Goods  Protection  Aot  1871  (34  &  35  Viot. 
o.  79)— Premises  used  for  business  purposes. — In 
order  to  constitnte  a  person  a  "  lodger "  witMn 
the  meaning  of  the  Lodgers'  Goods  Proteotion  Aot 
1871,  it  is  neoesaary  that  he  should  live,  i.e.,  habi- 
tually sleep,  on  the  premises.  The  protection 
(horded  by  the  Act  does  not  extend  to  the  ocon- 
pation  of  premises  for  busineRS  purposee  only. 
(Heawood,  app.,  V.  Bone,  resp.) 125 

LUNACY. 

Alleged  insanity — Order  for  inquiry  before  judge  of 
High  Court— Lunacy  Regulation  Act  1862. — It  is 
not  neoeasary  that  a  writ  of  summons  shall  be 
issued  previous  to  the  trial  of  an  issue  directed  by 
an  order  in  lunacy  under  seot.  4  of  the  Lunacy 
Begulation  Aot  1862.    (Ke  Scott.)    735 

Appointment  of  curator  by  Sootch  oonrt — Omission 
from  order  of  declaration  as  to  unsoundness  of 
mind — Transfer  of  stock— Lnnaoy  Begulation  Act 
1853. — On  an  application  by  the  curator  of  T.,  a 
person  reeidant  in  Scotland,  for  the  transfer  of 
stock  standing  in  his  name  to  the  curator,  it 
appeared  that  the  petition  on  whioh  the  Scotch 
oonrt  had  appointed  the  curator  stated  that  T.  had 
been  for  several  years  of  unsound  mind,  and  was 
at  that  time  incapable  of  managing  his  affairs.  The 
only  ground  for  the  petition  stated  in  the  affidavit* 
annexed  was  that  T.  waa  of  nnsound  mind.  By  a 
memorandum  indorsed  on  the  petition  the  Sootoh 
oonrt  appointed  the  ourator,  but  the  order  con- 
tained no  express  deolaration  that  T.  was  of 
unsound  mind.  It  was  shown  that  cnrators  were 
appointed  in  Sootland,  not  only  in  cases  of  unsound- 
ness of  mind,  but  also  where  persons  were,  by  ill- 
ness or  abseoce  abroad,  incapable  of  managing 
their  affairs.  Held,  that  the  memorandum  indorsed 
on  the  petition  amounted  to  a  declaration,  within 
the  meaning  of  sect.  141  of  the  Lunacy  Begulation 
Aot  1853,  that  T.  was  of  nusonnd  mind,  (fie 
Tarratt.) 310 

Divoroe — Illegitimate  child — Snitto  perpetuate  testi- 
mony—Rules  of  Court  1883,  Order  XXXVII.,  r.  35. 
— ^A  lunatic,  having  several  children,  obtained  a 
divorce  from  his  wife  on  the  gronnd  of  her  adnltery. 
It  was  alleged  that  one  of  the  obildren  bom  before 
the  divoroe  was  illegitimate,  and  the  oommittee 
presented  a  petition  that  prooaedings  might  be 
taken  to  perpetuate  the  testimony  <a  the  illegiti- 
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niaoy.  Held,  that  the  proper  oomrw  was  for  the 
ooait  to  settle  eome  of  ihe  lunatio's  property  on 
his  children,  and  the  lefritjmate  children  having 
raised  the  qnestion  as  to  the  right  of  the  child  who 
it  wan  alleged  was  illegitimate  to  participato, 
conld  then  bring  an  action  to  perpetuate  the  testi- 
mony.   (JReStoer.) page  141 

Jndicial  separation — Permanent  alimony — AUowanoe 
out  of  lanatio's  estate — Assignment. — Alimony  i» 
not  property  within  the  meaning  of  sect.  25  of 
20  &  21  Vict.  c.  85.  A  decree  was  pronounced  for 
a  judicial  separation,  and  an  order  made  for  tha 
payment  of  60{.  a  year  to  the  wife  as  permanent 
alimony.  The  husband  was  afterwards  found 
Innatioln' inquisition,  and  by  an  order  in  Lunacy 
and  in  Chancery,  certain  dividends  to  which  he 
was  entitled  in  a  Chancery  suit  were  ordered  to 
be  carried  to  an  account  in  lunacy,  and  out  of 
them  the  anm  of  601.  a  year  was  direot^d  to  be 
pi^  to  the  wife  in  respect  of  her  alimony,  until 
further  order.  She  afterwards  mortgaged  the 
annuity  to  secure  the  payment  of  a  oertain  sum. 
Held,  that  the  court  would  not  order  the  payment  , 
of  the  annuity  to  the  mortgagee,  as  whether  it 
was  considered  as  alimony  or  as  an  allowance 
made  to  the  wife  by  the  oonrt  in  lunacy,  she  ooold 
not  alienate  it.    (iie  Kobinson.) 737 

MANDAMUS. 

Jerris's  Act  —  Eule  for  mandamui  —  Cononrrent 
remedies — Applicant  in  person — 11 A 12  Vict.  o.  44, 
a.  5. — ^A  rule  under  sect.  5  of  Jerris's  Act,  and  a 
nle  for  a  nuindamus  calling  upon  justice  to  show 
oause  why  they  should  not  proceed  to  hear  and 
determine  the  matter  of  an  application  for  a 
erammons,  are  concurrent  remedies,  A  rule  under 
the  Sth  Peotion  of  J^^rvia's  Act  is  not  confined^  to 
oaaea  where  the  justices  need  protection  in  doing 
any  act  relating  to  their  duties.  A  rule  under  this 
aeotion  may  be  moved  for  by  an  applicant  in  person. 
(Beg.  7'.  Bfron  and  othera.) 429 

Beturn  of  unconditional  compliance  —  Plea  to— 
Bnles  of  Supreme  Oonrt  1883.— Where  a  return 
is  made  to  a  writ  of  mandamut  of  uncon- 
ditional compliance  therewith,  the  prosecutor  can 
still  plead  to  the  return,  notwithstanding  the  pro- 
Tisions  of  Order  LIU.,  r.  0.  as  the  former  practice 
is  kept  alive  by  Order  LXVIII.,  r.  1,  and  Order 
liXXII.,  r.  2.  (Reg.  on  the  proseoution  of  Hooley 
V.  The  Licensing  Justices  of  Fuehill  North, 
Staftordahire.) 203,  534 

MAEKET  EIGHTS, 
lojnnotion — Approaches  to  a  market — District  board 
nf  works — Metropolis  Looal  Management  Act  1855. 
— A  district  board  of  works  gave  notice  of  their 
intention,  by  virtue  of  the  power  given  to  them  by 
aeot.  108  of  the  Metropolis  Local  Management  Act 
1855,  to  place  posts  on  the  sidea  of  the  footwaya 
and  carriage-ways  leading  into  a  market,  and 
forming  part  of  the  market  area.  At  the  trial  of 
theastion,  inwhich  the  plaintiff  claimed  an  injuno- 
tion  against  the  board,  the  Court  held,  that,  the 
plaintiff  having  established  market  rights  over  the 
entrance  streets,  with  which  the  posts  would  inter- 
fere, and  market  rights  being  excepted  by  sect.  91 
from  the  operation  of  the  same  Act,  the  board 
had  no  power  to  put  np  posts  in  the  entrance 
atreets,  and  granted  an  injunction  with  oosts. 
(Homer  r.  The  Whitechapel  District  Board  of 
Works.)    414 

MAEEIAGE  SETTLEMENT. 
Atter-acqniTed  property  of  wife — Covenant  to  settle. 
— By  a  marriage  settlement,  dated  in  1852,  it  was 
agreed  and  declared  by  and  among  the  parties 
thereto,  and  the  husband  covenanted  with  the 
trustees  of  the  settlement,  that  all  such  real  and 
personal  estates  and  effects  as  the  wife  ehonld  be, 
at  the  time  of  the  marriage,  or  as  she,  or  the  hus- 
band in  her  right,  should  during  the  coverture 
become  possessed  of  or  entitled  to,  should,  when 
and  so  far  as  the  rights,  interests,  or  powers  of  the 
husband  and  wife,  or  either  of  them,  in  or  over 


the  same  would  allow,  be  conveyed  and  aaaigned 
to  the  trnstees  of  the  settlement  upon  the  trusts 
therein  declared.  At  the  date  of  the  marriage  the 
wife  was  entitled  to  a  vested  reversion  in  oertain 
personal  property.  After  the  death  of  the  husband 
and  wife  the  reversion  fell  in.  Held,  that,  although 
the  danse  as  to  settling  after-acquired  property 
contained  no  express  covenant  by  the  wife  to  do 
so,  the  act  oontemplated  and  intended  to  be  done 
was  an  act  as  much  to  be  done  by  the  wif  e_  aa  by 
the  husband,  and  consequently  the  reversionary 
interest  was  bound  by  the  settlement.  ISe 
D'Estampes;  D'Estampes  v.  Hankey.) page  502 

Setting  aside  — Erandnlent  misrepresentation — Juris- 
diction. — The  plamtiff  in  an  action  to  set  aside  a 
settlement  made  upon  bis  marriage  with  the  defen- 
dant I.  S.,  then  a  widow,  by  hia  statement  of 
claim  alleged  that,  previous  to  the  exeontion  of 
the  settlement,  I.  S.  stated  to  him  that  her  first 
husband  had  biaen  divorced  from  her,  and  at  her 
suit,  by  reason  of  his  cruelty  and  adultery,  and 
further,  that  she  bad  not  herself  been  guilty  of 
adultery  with  Q.  W.,  to  whom,  after  the  death  of 
her  first  husband,  she  was  married.  He  trathei 
alleged  that  such  statements  were  made  to  induce 
him  to  enter  into  the  marriage  and  execute  the 
settlement ;  that,  in  reliance  on  the  representa- 
tions, and  in  consideration  of  the  marriage,  he 
executed  the  settlement ;  that  the  marriage  was 
solemnised,  and  the  plaintiff  hod  subsequently  dis- 
covered, and  it  was  the  fact,  that  the  representa- 
tiona  were  false  to  the  knowledge  of  the  defendant 
I.  S.,  the  truth  being  that  she  hod  herself  been 
divorced  from  her  first  husband  at  his  suit,  and  by 
reason  of  her  adultery  with  G.  W.  Held  that,  the 
statement  of  claim  disolosed  no  case  upon  which 
the  court  had  jurisdiction  to  grant  relief,  and  that 
it  must  therefore  be  ordered  to  be  struck  out  under 
Order  XXV.,  r.  4.    (Johnson  v.  Johnson.)     537 

Wife  an  infant — Life  interest  in  property  withoat 
power  of  anticipation — After-acquired  property — 
Covenant  to  settle— Bequest— Election — Seques- 
tration.— By  a  marriage  settlement,  dated  in  1860, 
after  reoiting  that  it  had  been  agreeid  that  the  wife 
(then  an  infant)  and  the  husband  should  enter  into 
the  oovenant  thereinafter  contained  for  the  settle- 
ment of  her  future  estate  and  effects,  the  husband 
settled  certain  property  upon  trust  for  him*elf  for 
life,  then  for  the  wife  for  Ufe,  and  then  for  the 
children  of  the  marriage ;  and  the  father  of  the 
wife  settled  oertain  property  in  which  he  gave  her 
the  first  life  interest  for  her  separate  use  without 
power  of  anticipation ;  and  the  deed  contained  a 
covenant  by  the  husband  and  wife  to  settle  any 
after-aoqairad  property  of  the  wife  upon  the  trusts 
therein  mentioned.  In  188H,  and  during  the  cover- 
ture, the  wife  became  entitled  for  her  separate  use 
to  certi^  property  which  was  bequeathed  to  her. 
This  was  bound  by  the  oovenant  of  the  wife,  bnt, 
as  she  was  an  infant  at  the  time  of  the  marriage, 
the  covenant  was  voidable.  She  elected  to  avoid 
her  covenant  as  to  the  property,  and  to  take  it  for 
her  separate  use,  not  under  bnt  against  the  settle- 
ment. Held,  that  the  restraint  upon  anticipation 
did  not  prevent  the  court  from  giving  compensa- 
tion out  of  such  life  interest ;  that  the  income 
which  would  have  been  payable  .to  the  wife  if  she 
had  not  so  elected,  and  all  the  other  interest  to 
which  she  would  have  been  entitled  under  the 
settlement,  ought  to  be  applied  in  making  oom- 
pensatioc  to  the  persona  disappointed  by  her 
election  ;  and  that  the  trustees  of  the  settlement 
must  retain  and  apply  the  same  accordingly.  (Se 
Vardon'a  Truste.) 88* 


MABBIED  WOMAN, 
lafe  interests — Election — Bestraint  on  anticipation. 
— A  testatrix  who  was  donee  of  a  power  of  appoint- 
ment amongst  the  children  of  J.  W.,  b.v  her  will 
and  oodicils  exercised  such  power  in  favour  of 
persons,  snme  of  whom  were  objeote  cf  the  power, 
and  also  in  favour  of  othera  who  were  not,  and 
also  gave  to  two  of  the  appointees,  who  were 
married  women,  and  children  of  J.  W.,  oertoii 
property  of  her  own  for  life  without  restraint  oi 
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anticipation.  Th«  qimtion  uom  whether  the 
abore-mentioned  married  women  oonld  be  pat  to 
their  election.  Held,  that,  in  the  ease  of  a  married 
woman  to  whom  a  life  interest  with  a  reetralnt  on 
anticipation  ia  giTen  by  the  same  inatmment  as 
that  which  gives  rise  to  a  qnestion  of  election,  the 
doctrine  of  election  does  not  apply,  as  the  nature 
of  her  interest  in  the  property  to  be  relinqoishod 
hj  w^  of  compensation  has,  by  the  terms  of  the 
matnunent,  been  made  inalienable.   (Re  Wheatley  ; 

Smith  V.  Spence.)   page  681 

Bastiaint  on  anooipation — Settled  realty — Mortng^ 
of  income  of. — By  a  settlement,  dated  in  1864,  free- 
hold property  was  conveyed  to  trustees  upon  trast 
to  let  the  same,  and  pay  the  rente  and  anuaal  pro- 
ceeds to  C.  S.  W.,  a  married  woman,  during  her 
life,  for  her  own  sole  and  separate  use,  free  from 
the  debts,  control,  or  engagements  of  her  present 
or  any  futnre  husband  ;  and  "  the  receipts  of  her 
.  .  .  .  for  the  said  rents  and  annual  proceeds 
to  be  given  after  the  same  shall  become  dne  "  to  be 
"  good  and  effectual  discharges  "  to  the  trustees 
for  the  same;  and  from  and  after' the  decease  of 
C.  S.  W.,  then  npon  trust  to  pay  the  rents  and 
annual  proceeds  to  her  hnsband,  in  case  he  sur- 
Tived  her,  during  his  life ;  with  ultimate  trusts  for 
sale  and  division  amongst  the  children  and  issue  of 
C.  S,  W.  by  her  then  present  or  any  future  hus- 
band, as  should  be  living  at  the  time  of  such  divi- 
sion. In  1881 0.  S.  W.  and  her  husband  mortgaged 
the  income  of  the  settled  property  to  secure  a  loan 
of  lOOOi.,  and  in  1883  they  farther  charged  such 
income,  together  w<th  other  property,  with  the 
payment  of  oOOi.  Notices  of  the  mortgage  and 
further  charge  were  duly  given  to  the  trustees  of 
the  settlemeut.  C.  S.  W.  did  not  receive  any  of 
the  money  seonred  thereby,  but  her  hnsband 
received  the  some,  and  apphed  the  whole  in  pay- 
ment of  his  own  debts.  The  question  was,  whether 
the  mortgage  was  a  valid  oharire  upon  the  income 
of  the  settled  property,  and  who  was  entitled  to  be 
paid  such  income.  Held,  that  C.  S.  W.  was 
restrained  from  anticipation,  and  her  receipt  was 
the  only  discharge  which  the  trustees  could  ocoept. 
{Ra  Smith ;  Chapman  v.  VTooi.) 501 

MABEIED  WOMEN'S  PEOPEETY  ACT  1882. 

Causa  of  action  before  Act  —  Bight  of  married 
woman  to  sne  alone. — The  Harried  Women's 
Property  Act  1882,  s.  1  (2),  which  provides  that  a 
married  woman  shall  be  capable  of  suing  in  all 
respects  as  if  she  were  a  feme  eole,  and  her  hosbamd 
need  not  be  joined  as  plaintiff,  desJs  with  prooedoie 
onl^,  and  therefore  applies  where  the  eanse  of 
action  arose  before  the  Act  came  into  operation- 
Plaintiff  a  married  woman,  brought  an  action  for 
assault,  libel,  and  tzespass.  and  her  hnsband  woa 
not  joined  as  plaintiff.  The  oUeged  causes  of 
action  arose  before  the  Married  Women's  Property 
Act  1882  came  into  operation.  At  the  trial  plaintiff 
waa  noosuited.  Held,  that  plaintiff  was  entitled 
to  maintain  the  action  without  her  husband  being 
joined,  and  therefore  the  nonsnit  was  wrong,  and 
there  most  be  a  new  trial.    (Weldon  v.  Wioslow.)  643 

Separate  estate  —  Eeversiouary  interests  —  Pay- 
ment out  on  separate  receipt — Property  aoquirid 
in  posaession  after  1832— Malins'  Act — Married 
Woman's  Property  Act  1382. — A  tenant  for  life 
cf  a  fund  in  court  had  died,  and  a  petition  for  pay- 
ment out  was  presented  by  parties  entitled  in 
remainder,  two  of  them  being  married  women,  and 
married  before  1883.  The  married  women  were 
entitled  to  their  shares  on  the  death  of  the  tenant 
for  life,  and  the  qnestion  aro!>e  whether  they  were 
entitled  to  hare  their  shares  paid  out  on  their 
separate  receipt  by  virtue  of  the  Married  Women's 
Property  Act  1832,  s.  5.  Held,  that  property  to 
which  a  woman  married  before  the  Act  of  1882 
oame  into  operation,  was  entitle  1  in  reversion  at 
the  date  of  the  Act,  bat  which  had  >ince  the  com- 
mencement of  the  Act  become  a  title  in  possessiun, 
was  within  the  scope  of  sect.  5,  and  therefore 
mif^t  be  paid  oat  to  her  on  her  separate  receipt 
wiuoat  the  necessity  of  her  separate  examination. 
(Baynton  V.  Collina.)     681 


Separate  use — Property  acquired  after  contract — 
Married  Women's  Property  Act  1882.--The  court 
was  moved  to  enforce  against  the  defendant,  a 
manied  woman,  an  arbitrator's  award  made  in 
porraaooe  of  a  consent  reference  by  an  order  of 
April  1883.  The  cause  of  action  waa  a  con- 
tract entered  into  in  1879  by  the  defendant  with 
the  plaintiff,  and  it  appeared  that  by  the  order  of 
reference  the  defendant  had  agreed  to  pay  the  snm 
awarded  by  the  arbitrator,  and  ooste.  It  was 
submitted  bj  theplaintiff  that  sect.  1,  sub-sect  4, 
of  the  Married  Women's  Property  Act  1882  waa 
retrospective,  and  that  separate  property  acquired 
by  the  defenduit  subsequently  to  the  date  of  the 
contract  could  be  taken  in  execution,  also  that  the 
consent  order  must  be  held  to  be  equivalent  to  a 
new  contract.  Held,  that  sub-sect.  4  had  no 
retrospective  operation  so  as  to  include  oontracto 
entered  into  by  a  married  woman  before  the 
passing  of  the  Act,  as  it  waa  not  expressly  stated 
that  it  was  to  be  retrospective ;  but  that  an  wder 
made  after  the  passing  of  the  Act  by  consent  in  an 
action  by  a  creditor  against  a  married  woman  in 
respect  of  her  contract  befnre  the  Act  (by  which 
order  all  questions  under  the  contract  were 
referred  to  an  arbitrator,  who  was  to  have  all  the 
powers  of  a  judge  of  the  High  Court,  and  the 
parties  bonnd  themselves  to  keep  the  award)  was 
an  agreement  by  a  married  woman  after  the  Act 
within  sect.  1,  anb-tecte.  3  and  4 ;  and  that 
her  separate  estate  which  she  had  at  the  date  of 
■noh  agreement  was  liable  to  pay  the  amount  found 
by  the  award  to  be  dne  from  her  under  the  con- 
tract ;  and  therefore,  that  any  separate  estete 
which  the  defendant  had  at,  or  after,  the  date  of 
the  contract  was  liable  to  be  taken  iu  execution  of 
the  jndgment  founded  on  the  consent  order. 
(Conolan  v,  Leyland.)   pagt  895 

MASTEB  AND  SEEVANT. 

Action  for  injury  caused  by  dangerous  premises — 
Knowledge  of  master — Ignorance  of  servant — 
Sofficiancy  of  statement  of  claim. — In  an  action  by 
a  servant  against  his  master  to  recover  damages 
for  personal  injury  caused  by  the  defective  state 
of  machinery  on  premiaes  or  materials  provided  by 
the  dorendant  for  the  pnrpoeea  of  the  work,  it  is 
necessary,  in  order  that  the  plaintiff  may  succeed, 
to  prove  that  the  danger  or  defect  which  caused 
the  injury  was  known  to  the  defendant  and  was 
not  kuown  to  the  plaintiff,  and  a  statement  of 
claim  which  does  not  allege  both  these  factH  dis- 
closes no  cause  of  action  and  is  bad.  (Qriffiths  v. 
The  London  and  St.  Katharine's  Docks  Com- 
pany.)  533 

MATOE'S  COUET,  LONDON. 

Prohibition — Canae  of  action  arising  wholly  or  in  part 
within  the  jurisdiction — Mayor's  Court  of  London 
Procedure  Act  1857.  —  A  verbal  agreement  was 
entered  into  oatside  the  jurisdiction  of  the  Mayor's 
Court,  London,  by  which  the  defendant  was  to 
pnrchase  from  the  plaintiff  the  lease  of  a  shop 
situate  at  New  Cross,  in  the  county  of  Surrey, 
together  with  the  goodwill  and  stock-in-trade  of  a 
drapery  business  carried  on  there.  The  terms  of 
this  agreement  were  embodied  in  two  counterpart 
documents,  one  of  which  wa<  aieoed  by  the  defen- 
dant at  Bow,  in  the  county  of  Middleaez,  and  the 
other  subsequently  aigned  by  the  plaintiff,  in  the 
city  of  London,  and  theae  tvo  documeuta  were  then 
exchanged  between  the  parties'  solicitors  within 
the  city.  Neither  ot  the  parties  dwelt  or  carried 
nn  business  within  the  city  of  London  or  the 
liberties  thereof.  A  snm  ol  M.,  being  the  balance 
ot  the  parohaae   money,  remaining  unpaid,  the 

Slaintiff  aued  the  defendant  for  tms  aum  in  tho 
[ay  or' a  Court.  Tlie  defendant  thereupon  obtained, 
at  chambera  a  writ  of  prohibition  rpatraining  the 
Mayor's  Court  from  proceeding  with  the  action. 
Held,  on  appeal,  that  the  prohibition  was  rightly 
granted,  aa  no  part  of  the  cause  of  action  aroae 
within  the  juriadiction  of   tha-^ayor's  Court. 


(AWerton  r.  Aroher.^.g„^g^.^^y  (^QQg.^.^... 
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METBOPOUS  MANAGEMENT  AMENDMENT 
ACT  1862. 
"Ooneral  line  of  boildizifrB" — "  Deoided  by  the 
■nperintending  arohiteot  of  the  HetropoUtan  Bond 
of  Works"  —  Jnriadiotion  of  magiatnte — Azohi- 
teot'a  deoiiion. — S.,  the  owner  of  •  honae  in  the 
High-road,  Lee,  Kent,  the  frontage  of  which  did 
not  exceed  fifty  feet  in  distance  horn  the  said  road, 
without  obtaining  the  consent  of  the  Metropolitan 
Board  of  Works,  commencrd  to  erect  a  bnildinfr, 
extending  the  frontage  of  the  honaa  to  the  road. 
Sabaeqnently  the  aaperintendin|r  arohiteot  of  the 
Metropolitan  Board  of  Works  for  the  time  being 
fixed  toe  general  line  of  buildings,  of  which  S.'a 
hoDse  formed  part,  in  such  a  position  that  S.'s  new 
bnilding  projeoted  beyond  it,  althongh  it  did  not 
extend  oeyond  tiie  Una  of  a  stable,  chapel,  and 
shopa  abutting  on  the  same  road,  east  and  west  of 
the  ends  of  the  general  line  of  bnildinga  fixed  aa 
aforesaid.  Held,  on  a  case  stated  by  a  metro- 
politan police  magistrate,  that,  on  the  hearing  of  a 
snmmona  for  a  breach  of  the  75th  section  a  the 
Metropolia  Management  Amendment  Act  1862 
(25  ft  26  Tict.  c.  102),  tha  magistrate  is  bonnd  by 
the  architact's  oertifloata  aa  condasiTe,  and  haa  no 
jnriadiotion  to  conaider  for  himaelf  what  ia  the 
general  line  of  bnildinga.  (The  Plnmstaad  District 
Local  Board  V.  Spackmaa.) .page  ^S7 

MINES. 
Support  of  anrfaoe — Tndosnre  Ant — Compensation, 
— Bya  priTate  Inoloanre  Act  all  righta  ol  commons 
OTer  the  waste  of  a  manor  were  extinguished 
and  allotmenta  were  made  in  ~iapeot  of  andent 
dwelKng-hooses  within  the  manor  having  right  of 
common.  Held,  that  tha  Act  did  not  raaarre  to  the 
lords  of  the  manor  a  right  ao  to  work  the  minea 
aa  to  let  down  the  anrfiuse  of  the  allotanenta  of 
incloEcd  common  land.    (Lore  v.  Bell.) 1 

MONET-LENDING  SOCIETY. 
Mote  than  twenty  members  —  Non-registration — 
Sect.  4  of  Companies  Act  1862 — Loan  to  member — 
Snbaequent  registration — Aogniesenoe  of  debtor — 
Bankruptcy  of  debtor — Admissibility  of  sodety'a 
proof. — A  money-lending  society,  conristing  of 
more  than  twenty  persona,  and  not  being  dniy 
registered  under  the  Companies  Act  1862,  adTanced 
loot,  to  one  of  its  members  upon  a  promiaaoir  note, 
the  amount  to  be  repaid  by  monthly  instabnenta. 
Subaeqnently  the  aome^  was  registwed  in  accord< 
anoe  with  the  Act,  and  the  debtor,  who  had  duly 
paid  instalments  up  to  the  time  of  registration, 
continued  to  pay  further  instalments  up  to  the 
time  of  his  bankrnptoy.  When  he  became  bankrupt 
the  society  tendered  a  proof  for  the  balance  of  his 
debt  to  them,  bntthe  trnatee  rejected  the  proof  on 
the  groond  that  the  society,  by  reason  of  the  non- 
registration  at  the  period  when  the  adTanoe  waa 
made,  oonld  not  hare  enforced  any  claim  against 
the  debtor,  and  were  therefore  not  entitled  to  prove. 
The  County  Court  jadge,  howersr,  admitted  tha 
proof  on  the  gronnd  that  the  sodety  might  have 
enforced  thdr  claim  against  the  debtor  because,  at 
the  first  meeting  of  the  society,  there  were  less 
than  the  prescribed  number  of  members.  Hdd ,  on 
appeal,  that  the  sodety  was  within  the  aoope  of 
the  4th  section  of  the  Companiea  Act  1862,  but 
that  it  must  be  inferred  from  tha  payment  by  the 
debtor  of  inatalmenta  after  the  registration  that  he 
had  acquiesced  in  the  registration  ;  and  that  the 
aereral  members  of  the  society  had  entered  into  a 
mutual  and  binding  contract  to  treat  as  binding 
the  engagements  of  the  old  sodety,  in  whioh  con- 
tract the  agreement  of  each  member  waa  a  good 
consideration  for  the  agreement  of  the  remainder ; 
and  further,  that  this  aoqnieaoenoe  on  the  part  of 
tiie  debtorwas  binding  on  ihetmstee,  and  rendered 
the  proof  admissible.  {Be  Thomas;  Sx  parte 
Poppleton.)      flO 

MOBTGAOE. 
Appointment  of  receiver  hj  mortgagee — Subsequent 
distreaa  by  mortgagor — Injunction — Conveyandng 
Act  1881.— A  mor^agee  appointed  a  receiver  of 


the  income  of  the  mortgaged  property  under  the 
Conveyancing  Act  1881,  and  gave  notice  of  the 
appointment  to  the  mortgagor.  The  mortgagor 
neveitiidesa  diatrained  for  rent  becoming  dne  after 
the  appointment  of  the  recdver.  The  mortgagor 
daimed  to  distrain  for  the  protection  of  the  pro- 
perty, alleging  that  the  receiver  had  been  negligent 
in  colleotiog  the  rent.  Held,  that  an  injunction 
must  be  granted  to  reetrsin  the  mortgagor  from 
interfering  with  the  receiver,  or  reodving  the  rent. 
Sentbla,  that  even  if  the  mortgagor  had  proved 
negUgeooe  on  the  part,  of  the  recdver,  distiaining 
for  tiie  rent  was  not  the  l^per  mode  of  protecting 
his  intorests.    (Bayly  v.  Went.)       page  764 

Building  aoddy — Statutory  reodpt— Building  So- 
deties  Act  1874— Legal  dstate— Priority— Notice. 
— In  1872  A.  mortgaged  four  freehold  houses  to  a 
building  sodety.  In  1877  he  sold  and  conveyed 
one  of  the  houses  to  the  defendant,  who  did  not 
make  any  investigation  of  the  titie,  nor  requira 
the  production  of  any  title  deeds,  nor  did  he  know 
of  any  incumbrance ;  but  he  took  poasesdon  im- 
mediatdy  after  the  conveyance,  and  had  continued 
in  possession  ever  ainoa.  A.  acted  as  hia  solicitor 
in  the  transaction.  In  1881  A.  applied  to  the 
plaintiff  to  pay  off  the  mortgage  and  lend  a  larger 
sum.  Tha  plaintiff  having  agreed  to  do  this,  they 
attended  at  the  office  of  the  society,  and  the  plain- 
tiff paid  the  mone^  due  on  tha  mortgage.  The 
usual  statutory  recdpt  waa  indoraad  on  tne  mort- 
gage deed,  in  accordance  with  aent.  42  of  the 
Building  SodetieaAct  1874,  under  which  atatnta 
the  society  was  incorporated.  The  mortgage  and 
other  titie  deeda  were  then  delivered  by  the  aecre- 
taiy  of  the  aodety  to  tha  plaintiff.  A.  subsequently 
executed  a  mortgage  of  the  four  houses  to  tha 
plaintiff,  whoVsew  nothing  nf  the  defendant's  pur- 
chase. Thaqueation  was,  what  was  the  effect  of  the 
receipt  indorsed  upon  the  mortga^,  and  whether 
the  plaintifi  or  defendant  had  priority  iu  titie  to 
the  house  which  had  been  sold  to  the  latter.  It 
was  contended  that  the  plaintiff,  who  had  no  Know- 
ledge, must  be  treated  as  having  constructive 
notice  of  the  defendant's  .ignorance  of  the  first 
mortgage,  because  the  defendant  was  in  poesesuon 
of  the  house  he  had  bought.  Held ,  that  the  plain- 
tiff had  no  notice  that  the  defendant  was  ignorant 
of  the  mortgage  to  the  sodety,  and  that,  if  he  had 
known  that  fwst,  it  would  not  alter  his  position. 
Held,  also,  that  the  statutory  recdpt  vested  tha 
legal  estate  in  the  plaintiff,  and  that  his  mortgage, 
to  the  extent  of  money  paid  to  the  sodety  and 
interest,  was  prior  to  the  defandut'a  claim.  (Sang- 
ster  V.  Cochrane.) 889 

Disclaimer  by  one  defendant — ^Notice  ot  motion  tor 
foreclosure— Costs  of  defendant's  appearance. — A 
first  mortgagee  brought  an  action  for  foreclosure 
against  the  mortgagor  and  a  number  of  subse- 
quent incumbrancers  of  whom  G.  was  one.  O.  pat 
in  a  defence  disclaiming  all  interest  and  conaenting 
to  be  dismissed  without  costs.  It  waa  admitted 
that  Q.  had  had  an  interest,  and  was  properly 
made  a  party  to  tha  action.  The  plaintiff,  instead 
of  obtaining  the  oocmon  order  to  dismiss,  served 
O.  with  nonce  of  motion  for  judgment  for  a  fore- 
closure decree  against  him.  G.  appeared  at  the 
hearing.  Held,  that  it  was  nnneoeasaty  for  him 
to  appear,  and  he  waa  not  entitiad  to  hia  ooate. 
(Lewin  r.  jonea.)    

Foreclosure — Coste  of  action  for  foreolosnre  of  mort- 
gages of  two  estates— Conveyancing  Act  1881. — 
The  costs  of  a  foreclosure  action  brought  by  a  mort- 
gagee in  respect  of  mortgages  to  him  of  two  dis- 
tinct estates  by  the  same  mortgagor  to  aeonre  two 
d^tinct  advances  will  not  be  apportioned  between 
the  two  estates,  but  an  account  will  be  directed  of 
what  is  due  to  the  plaintiff  for  principal  and  inte- 
rest under  each  mortgage  and  of  the  whole  coste 
of  the  action,  and  the  mortgagor  will  not  be  at 
Ubari^  to  redeem  one  of  the  two  estates  except 
upon  payment  of  what  may  be  so  found  to  be  dne. 
(Clapnam  v.  Andrews.) 

—  Bules  of   Court,  Form  5,  Appendix   C— Im- 
mediate judgment— Form  of  oraer.— In  a  fore-  t 
closure  action,   when    the  statement  of    olaii^[^ 
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followed  Form  5,  Appendix  C,  the  defendant  did 
not  appear  at  the  trial,  and  the  plaintiff  proved  his 
debt  and  interest  orally.  The  Ck>urt  ffave  jnds- 
ment  for  payment  within  ten  days  of  principal, 
intereat,  and  costs.  Axioonnt  to  be  taken  and,  in 
defiuilt  of  payment  of  oerti&ed  amount  within  six 
months  from  oertifloate,  f oreolosnre.  (I^ee  v.  Bnns- 
ford.) ...page  590 

Foroelosnre — Snbaaqaent  incnmbranoers— Time  for 
redemption — Snooeesive  periods— Farther  time. — 
In  a  loreoloBore  action  the  qnestion  came  before 
the  conrt  whether  a  judnnent  for  foreclosure 
nUi  shonld,  in  the  evenc  m  there  being  a  seoond 
mortoagee  entitled  to  redeem,  give  snooessive 
periods  of  redemption  to  such  second  mort- 
gagee and  the  mortgagor.  Held,  that  the  ordi- 
nary ri^ht  of  the  mor^agor  was  that  he  should 
have  SIX  months  wherein  he  coald  redeem; 
that  it  was  ananomaly  that  a  mortgagor  by  deal- 
ing with  the  eqnity  of  redemption  shoold,  by 
further  mortgages,  gain  further  time  ;  that, 
though  there  was  no  settled  rule,  the  prsotioe  of 
the  courts  had  been  to  give  one  time  only,  and  the 
court  would  adopt  that  practice  in  this  case ;  that 
the  oourt  would  give  suooessive  periods  of  redemp- 
tion on  the  request  of  the  puisne  mortgagees,  but 
not  not  on  the  request  of  the  mortgagor,  and  that, 
if  the  puisne  mortgagees  made  such  a  request,  their 
mortgages  must  either  he  proved  by  them  or 
admitted  by  the  mortgagor.  (Platt  v.  Mendel  and 
others.)     424 

Priority — I.egal  mortgage — Negligenoe  in  cnstody  of 
deeds — Facilitating  fraud  —  Postponement. — C, 
being  manager  of  an  insnranoe  company,  executed 
» le^  mortgage  of  some  property  of  his  own  to 
the  oompany,  the  title  deeds  Doing  placed  in  the 
company's  safe.  To  this  safe  C.  had,  as  manager, 
a  k^  ;  by  means  of  it  he  abstracted  the  deeds  and 
deposited  thorn  with  W.,  who  had  no  notice  of  the 
fraud,  by  way  of  eqnitable  mortgage  to  secure  an 
advance:  Held,  that  the  company  had  not  been 
fnalt^  of  any  such  gross  negligence  as  would 
require  that  their  mortgage  shonld  be  postponed 
to  W.'s.  (Northern  Counties  of  England  File  In- 
surance Company  c.  Whipp.)     806 

Priori^ — Part  of  trust  fnnd  in  conrt — Notice  to 
trustees — Stop-order. — C.  mortgageda  reversionary 
trust  fnnd  to  which  he  was  entitled,  part  of  the 
fnnd  being  in  the  hands  of  ixnstees  and  part  in 
oonrt,  and  the  mortgagee  gave  notice  to  the 
trustees.  C.  afterwards  mortoaged  the  same  fund 
to  an  insurance  society,  who  had  no  notice  of  the 
prior  mortgage,  and  the  society  gave  notice  to  the 
trustees  and  obtained  a  stop-order.  Held,  that,  as 
to  the  part  of  the  fnnd  in  court,  the  society  was 
•ntitled  to  priority,  (Mutual  Life  Assurance 
Society  V.  Langley.)   284 

Seoond  mortgage— Notice  to  first  mortgagee — Mis- 
take— Bights  of  seoond  mortgagee.— The  seoond 
mortgagees  of  leaseholds  gave  notice  of  their  ohaige 
to  the  first  mortgagees.  The  mortgagor,  with  the 
ooncnrrenoe  of  the  first  mortgagees,  and  acting  by 
the  same  solicitors,  subsequently  fold  the  propwty, 
sad  the  proceeds  of  sale  were  distributed  without 
liavisg  regard  to  the  rights  of  the  second  mort- 
gagees, whose  notice  of  charge  had  been  forgotten. 
Upon  an  action  by  the  second  mortgagees  against 
the  mortgagor  and  the  first  mortgagees  for  an 
•ooonnt,  ibe  mortgagor  not  appearing :  Held,  that 
the  faot  of  the  notice  of  the  second  charge  having 
been  forgotten  did  not  alter  the  rights  of  the 
parties ;  and  that  the  first  mortgagees  were  liable 
to  Om  extent  of  the  balance  of  the  proceeds  of  the 
sale  after  the  satisfaction  of  their  charge.  (West 
London  Commercial  Bank  v.  Beliance  Permanent 
Building  Society.) 825 

Voluntary  settlement — Equity  of  redemption — Sale 
by  mortgage — Effect  of  oonsolidation. — "Where  a 
mortgagor  has  executed  a  voluntary  settlement  of 
the  equity  of  redemption  in  the  mortgaged  property, 
a  sale  by  the  mortgagee  nnder  his  power  does  not 
affect  the  right  of  the  persons  claiming  under  the 
settlement  to  the  surplus  proceeds  of  sale.  The 
owner  of  the  W.  estate  executed  a  volnntai7 
settlement  of  it,  and   afterwards    mortgaged   it 


to  M.  A  year  afterwards  he  mortgaged  odier 
property  to  M.  Held,  that  the  statute  27  Eliz. 
o.  4,  gave  no  right  to  consolidate  against  the  persons 
entiUed  under  the  settlement.  (Ue  WaUuunpton 
Estate.)     .paqe  280 

MOETMAIN  ACT. 
InteMst  in  land — Mortgage  of  life  interest  in  trust 
funds  invested  on  mortgage  of  land— Mortgage  of 
life  interest  and  of  eBt.ite  in  remainder  in  similar 
trust  funds. — A  testator  gave  to  trustees  upon 
trusts  in  favour  of  charities  certain  prop^y, 
including  (a)  lOOi.  due  to  him  from  a  husband  and 
wife,  and  secured  by  a  mortga^fe  by  them  of  the 
wife's  life  interest  under  a  will  in  a  sum  of  monmr 
which  was  at  the  time  of  the  testator's  deatn 
invested  upon  a  mortgage  of  freeholds ;  (6)  two  sums 
of  800i.  and  200i. ,  due  to  him  from  a  widow  and  her 
two  children,  and  secured  as  to  the  800i.  by  a 
mortgage  of  the  widow's  life  interest  and  one 
child's  estate  in  remainder  in  settlement  ftmds,  and 
as  to  the  2001.  by  a  mortgage  of  such  life  interest, 
and  the  other  child's  estate  in  remainder  in  the 
same  funds.  The  settled  funds  were  at  the  time  of 
the  testator's  death  invested  upon  mortgages  of  free- 
holds. Held,  that  the  bequest  of  the  1001.  debt  was 
good,  it  being  pure  personalty,  since  the  testator 
could  in  no  manner  obtain  possession  of  the  land  ; 
but  that  those  of  the  SOOi.  and  2001.  debts  were 
void  as  being  impure  personalty,  sinoe  he  might, 
not  necessarily,  but  by  possibihty,  obtain  posses- 
sion of  the  land  by  foreclosure.  (Re  Watts ;  Com- 
fordr.  Elliott.)       85 

NEGLIGENCE. 

Evidence  of— Liability  of  harbour  a^thoritr — Crown 
Suits  Act  1881  — Public  work —  "  Work  of  like 
nature." — The  harbour  of  W.  was  under  the  control 
and  management  of  the  Executive  Government  of 
the  colony.  The  staithes  and  wharves  belonged  to 
the  Government,  which  received  wharfage  and 
tonnage  dues  in  respect  of  vessels  using  them. 
There  were  no  harbour  dues,  and  the  puolio  had 
a  right  to  navigate  subject  to  the  harbour  regu- 
lations made  by  the  Government,  which  had  a  right 
to  remove  obstmotjons  in  the  harbour.  A  ship  of 
the  respondents,  while  lying  alongside  the  wharf 
or  staithes,  in  the  usual  and  customary  manner  at 
the  port,  settled  with  the  fall  of  the  tide  upon  a 
snag  lying  at  the  water  and  sustained  damage. 
There  was  evidence  that  the  harbour  master  was 
aware,  before  the  accident,  of  the  existence  of  a 
danrer  at  the  spot,  though  not  of  its  precise  nature. 
Held,  that  it  was  the  duty  of  the  Government  to 
take  reasonable  care  that  vessels  using  the  staithes 
in  the  ordinary  manner  might  do  so  without  danger, 
and  that  they  were  liable  for  the  injury  sustained. 
The  Crown  Suits  Act  1881,  s.  87,  enacts,  "No 
claim  or  demand  shall  be  made  upon  or  against  Hsr 
Haiesfy  ....  unless  the  same  shall  be  fotmded 
upon  ....  a  wrong  or  damage,  independent 
of  contract,  done  or  suffered  by  or  under"  the 
authority  of  the  Executive  Government  of  the 
colony,  in,  upon,  or  in  connection  with  a  public 
work  as  hereinafter  defined.  '  Public  work '  means 
any  railway,  tramway,  road,  bridge,  electric  tele- 
graph, or  otiier  work  of  a  like  nature  used  by  the 
Government  of  the  colony."  Held,  thatthe  omission 
to  take  reasonable  care  in  this  case  was  a  wrong 
done  by  or  under  the  authority  of  the  Executive 
Goremment,  and  that  the  staithes  were  "  a  work 
of  a  like  nature  "  within  the  meaning  of  the  seotian. 
(Beg.  V.  Williams.) 546 

Bailway  company — Level  crossing  in  station — Con- 
tributory negUgenoe  —  Accident  naused  by  de- 
ceased's own  negligence — Province  of  judge  and 
jtiry.  —  The  action  was  brought,  under  Lord 
Campbell's  Act,  by  a  widow,  for  the  loss  of  her 
husband.  The  deceased  intended  travelling  by  the 
defendants'  railwv^  to  N.  by  the  train  leaving 
W.  at  9.50  p.m.  He  arrived  at  W.  station  about 
9.30  p.m.,  and  took  his  ticket  at  the  booking-office, 
which  was  on  the  down  platform.  On  the  up 
platform,  from  which  his  train  was  to  start,  there 
was  no  waiting-room  of  any  kind  for  passengers. 
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and  there  waa  no  shelter,  ezoept  •  shed,  open  in 
front,  and  -without  either  nre  or  flniplaoe.  Aa  the 
night  was  vny  oold  and  dark,  the  deoeased  went 
into  the  waiting-room  on  the  down  platform,  and 
there  waited  by  the  fire  until  the  train  was  heard 
approat^iing.  On  hearing  the  train  approaching, 
the  deceased  got  np  qnickly  and  hnrried  to  get 
over  to  the  other  sida  of  the  line  from  which  ike 
tnUn  was  to  start.  There  was  no  bridge  or  snbway 
across  the  line,  but  only  a  laTel  oroasing,  at  each 
end  of  which  a  lamp  was  fixed.  The  deceased  went 
to  l^e  level  crossing,  and  attemptsd  to  cross  the 
line,  when  the  train  was  about  twenty  yards 
distant  from  the  crossing,  but  before  he  was  able 
to  cross  he  was  stmok  and  killed  on  the  spot  by 
the  engine  of  the  train  by  whioh  he  intended  to 
trarel.  The  ticket-office  being  on  the  opposite 
side  of  the  line  to  that  from  whioh  the  train  waa 
to  start,  it  was  necesrary  for  the  deceased,  after 
getting  his  ticket,  to  cross  the  line,  and  there  was 
no  means  of  crossing  except  by  the  level  crossing. 
At  the  approach  of  a  train  it  was  uenal  for  a  porter 
to  stand  at  this  crossing,  to  vam  passengers 
against  crossing  when  a  train  was  approaching ; 
but  on  the  night  in  question  there  was  no  porter  at 
the  oroeeing  to  give  warning  of  such  danger,  and 
no  notice  was  given  of  the  approach  of  the  train  ; 
no  whistle  was  sounded,  and  no  bell  waa  rung. 
The  learned  judge,  holding  that  there  waa  evidence 
of  negligence  on  the  part  of  the  defendants  in  not 
having  a  porter  at  the  crossingto  warn  passengers, 
and  in  not  giving  notice  of  the  approach  of  the 
train,  lelt  Uie  whole  question  to  the  jury,  who 
found  a  verdict  for  the  plaintiff  forlOOi.  Held, 
that  the  judge  ought  to  have  withdrawn  the  case 
from  the  jnry  and  directed  a  nonsuit,  on  the 
ground  that  the  case,  at  the  end  of  the  plaintiff's 
evidence,  disclosed  such  a  want  of  care  on  the  part 
of  the  deceased,  and  showed  that  he  had  so  far 
conduced,  by  his  negligence,  to  his  own  death,  as 
to  disentitle  the  plaintiff  to  recover.  Held  also, 
that  in  an  action  for  damages  for  the  negligence  of 
the  defendants,  it  is  not  sufficient  to  entitle  the 
plaintiff  to  have  his  case  submitted  to  a  jury  that 
he  has  proved  some  negligence  on  the  part  of  the 
defenduite,  if  it  also  appears,  in  the  opinion  of  the 
judge,  that  the  plaintiff  was  guilty  of  such  contri- 
butoiy  negligence  that  no  reasonable  jury  could 
find  a  verdict  in  his  favour.  (Wright  v.  Midland 
Bailway  Company.)       fage  539 

OVEEHEAD  WIEES. 
Telephone — ^Injunction — Property  of  district  board 
in  street  —  Meaning  of  words  "vest"  and 
"  street " — Metropolis  Management  Act  1855 — 
Telegraph  Act  18^. — By  the  Metropolis  Manage- 
ment Act  1855  (18  &  19  Vict,  c  120).  s.  96,  "  all 
streets  being  highways  ....  shall  vest  in  and 
bounder  the  management  and  control  of  the  vestry 
or  district  board  of  the  parish  or  district  in  which 
sndh  highways  are  situate."  Defendants,  a  tele- 
phone company,  fixed  atelephone wire  to  a  chimney, 
and  stretched  it  across  a  street,  which  was  vested 
in  plaintiffs  as  the  district  board,  at  a  height  of 
aboutthirty  feet  from  the  ground.  Plaintiffs  brought 
an  action  for  an  injunction  to  restrain  defendants 
^m  keeping  up  the  wire.  Held,  that  what  was 
vested  in  plaintiffs  was  the  property  in  the  surface 
of  the  ground  together  with  as  much  space,  both 
above  and  below  the  surface,  as  amounted  to  the 
area  of  ordinary  user ;  and  that,  as  the  wire  in 

gnestion  was  above  this  area,  and  was  not  shown 
}  be  dangerous,  so  as  to  amount  to  a  nniaanoe, 
plaintiffs  were  not  entitled  to  an  injunction.  Held, 
also,  that  defendants  did  not  require  plaintiffs' 
consent  under  26  &  27  Vict.  o.  112,  s.  12,  to  entitle 
them  to  place  the  wire  across  the  street.  (The 
Board  of  Works  for  the  Wandsworth  District  v. 
TheUnitedKingdomTelephone  Company  Limited.)  148 

PATENT. 

Infringement — ^Estoppel — Particulars  of  objeotion — 

Omuaion   to   dehver  —  Amendment.  —  H.,    fha 

patentee  of  a  laoe  machine,  became  bankrupt,  and 

his  tnurtee  sold  the  patent.    H.  afterwards  went 


into  partnership  in  laoemaking  with  S.,  and  the 

Enrohaser  brought  an  action  for  infringement  at 
is  patent  agaiimt  H.  and  S. :  Held,  that  there  waa 
no  estoppel  by  record  or  deed  or  in  pait,io  prevent 
H.  from  impeaching,  by  way  of  defenoe  to  the 
action,  the  validity  of  his  own  patent,  on  the 
ground  of  want  of  novelty,  but  that  H.,  not  having 
delivered  partionlars  of  objeetion  under  15  <&  16  Vict. 
0.  83,  s.  41,  could  not  give  evidence  of  the  invalidity 
of  the  patent :  Held  also  (Bowen,  L.J.  dissentiente), 
that  H.  could  not  be  flowed  to  amend  for  the 
purpose  of  rectifying  the  omission  to  deliver  par- 
ticulars of  objection.  (Cropper  V.  Smith.)  ...page  729 
Infringement — TTser —  Injunction — Instruments  not 
ordered  to  be  delivered  up — Disclaimer  of  patent — 
Fiat  of  Attorney- Oeneral.— The  L.  and  O.  T.  and 
M.  Company  became  possessed  of  800  telephone 
transmiUers,  which  were  proved  to  be  an  infringe- 
ment of  the  "Blake  patent,"  belonging  to  the 
TT.  T.  Company.  The  transmitters  had  been  kept 
dismantled  and  unused  in  the  warehouse  of  the 
L.  and  O.  T.  and  M.  Company.  When  the  case 
of  another  eimilar  patent  belonging  to  the  plaintiff 
I'Ompany  (the  Edison  patent)  was  before  the 
Attamey-General,  he  had  issued  his  fiat  allowing 
the  plaintiff  oompiany  to  disclaim  certain  parts  of 
the  specification  of  uiat  patent,  on  condition  that 
no  prooeedings  should  be  taken  against  the  de- 
fen&nt  company  in  respect  of  these  800  instru- 
ments in  question,  which  were  also  an  infringement 
of  the  "  Edison  patent."  Held,  that  the  fact  of 
the  defendant  company  being  in  possession  of 
instruments  which  infringed  the  plaintiffs'  patent, 
was  of  itself  enough  to  give  the  plaintiff  company 
a  right  to  an  injunction  to  restrain  the  user  and 
sale  of  such  instruments ;  but  the  court  would  not 
order  them  to  be  delivered  up.  Held,  farther, 
that  the  instruments  were  not  protected  by  the  fiat 
of  the  Attomey-Ckneral,  which  related  omy  to  the 
Edison  patent.  (The  United  Telephone  Company  v. 
The  London  and  Globe  Telephone  and  Maintenance 

Company.)        187 

Issue  of  warning  oircnlar  by  patentees — ^Action  to 
restrain — Infrmgemeot — Cross-action  for — Under- 
taking by  defen&nts  to  proceed  with  their  action — 
InterU>cutor7  injunction  to  restrain  issue  of  drcnlar 
refused. — ^The  ^infa'ffs  were  the  makers  of  "  Bain- 
bow  Water  Baisera  or  Elevators,"  and  they  com- 
menced an  action  for  an  injunction  to  restrain  the 
d^endanta  from  issuing  a  circular  cautioning  the 

Sublio  against  the  use  of  such  elevators  as  being 
ireot  infringements  of  certain  patents  of  the 
defendants.  The  plaintiffs  subsequently  gave  notice 
of  a  motion  to  restrain  the  issue  of  tUs  circular 
until  the  trial  of  the  action.  The  defendants  then 
commenced  a  cross-action,  claimiDg  an  injunction 
to  restrain  the  plaintiffs  from  infringing  tlieir 
patents.  Held,  that,  as  there  was  no  evidence  of 
mala  fides  on  the  part  of  the  defendants,  they  ought 
not  to  be  restrained  from  issuing  the  oircular  until 
their  action  had  beeen  disposed  of,  but  that  they 
must  undertake  to  prosecute  their  action  without 
delay.  (Household  and  Bosher  r.  Fairbnm  and 
Half) «8 

PAETNEESHIP. 
Partnership  inter  ae — Share  in  profits  and  losses.— 
By  an  agreement  signed  by  W.  and  H.  and  Co.  it 
was  agreed  that  for  the  part  taken  by  W.  in  the 
business  then  carried  on  by  H.  and  Co.,  they  should 
pay  him  a  fixed  salary  of  180i.  per  annum,  and  in 
addition  he  was  to  receive  one-eighth  share  of  the 
net  profits,  and  bear  one-eighth  share  of  the  losses 
as  shown  by  the  books  when  balanced.  W.  agreed 
to  leave  with  the  business  ISOOi.,  which  was  not  to 
be  withdrawn  b;^  him  daring  the  oontinuance  of  the 
agreement,  and  in  the  meantime  interest  tiiereon 
at  5  per  cent,  per  annum  was  to  be  paid  to  him. 
The  agreement  was  to  continue  in  force  until  the 
expiration  of  four  monilis'  notice  in  writing  on 
eiuier  side,  at  the  expiration  of  which  the  sum  of 
1500{.,  with  any  arrears  of  interest,  salary,  and 
profits,  was  to  be  paid  to  W.,  but  H.  and  Co.  were 
to  be  at  liberty  to  pay  15002.  to  W.  on  giving  on»  ^ 
month's  notice  in  writing.    Held,  that  no  partner-    _ 
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•hip  tnier  w  waa  oreated  by  the  agreement,  which 
vaa  only  an  a^eement  by  a  aervant  to  g^ive  hi* 
asnrioea  at  a  fixed  aalary,  with  a  share  of  profita  in 
addition,  and  a  ■imilaiUabilityforloMe*.  (Walker 
V.  Hiraoh.)        ;paq*  481 

PAUPBB  LUNATIC. 

Sstate  of    paoper    Innatio — Qnardians — Power   to 

reoorer  snma  apent  on  maintenance  ont  of  eatate 

of  panper  after  hia  death — Bnlee  of  Court  1883, 

Order  XLV.,  r.  1. — Where  A.  waa  maintained  as  a 

enper  Innatic,  though  the  g^ardiana  knew  that  he 
d  tome  property  whioh  waa  just  anffioient  to 
mpport  his  wife,  on  anmmona  nnder  Order  XLY., 
r.  1,  of  the  Bnlee  of  Conrt  1883,  for  payment  of  a 
ram  of  S6i.  6>.  in  reapeot  of  aaoh  maintenanoe : 
Hdd,  that,  though  the  gnardiana  had  not  obtained 
an  order  from  justioes  during  the  lifetime  at  the 
deoeaaed,  they  were  entitled  to  payment.  (Ae 
Webater;  The  Gnardiana  of  Derby  TTnion  e. 
Sharratt.) 319 

POOR  LAW. 

"Dtiay  in  going  to  trial — Prooeedinga  proaeonted  with 
due  diligence — Poor  Law  Boarda  (Payment  of 
Debte)  Act  1859. — An  aotion  waa  brought  by  an 
engineer,  within  the  time  limited  by  aect.  1  of  the 
Phyment  of  Debts  Aet  1859,  for  aervioes  rendered 
to  the  defendanta,  who  were  a  rural  aanitary 
anthority  antuig  nnder  the  Fublio  Health  Aot  1875. 
After  iaaue  jmned  the  plaii.tiS  took  ont  a  aummona 
to  refer  the  matter  to  arbitration ;  thia  anmmona 
was  oppoaed  by  the  defendants,  and  waa  dismiaaed. 
The  plaintiff  then  allowed  two  aaaizea  at  Leeda 
(where  the  aotion  was  to  be  tried)  to  paaa  without 
giving  notioe  of  trial ;  the  defendanta  tiien  took 
out  a  snmmona  to  diamiaa  the  aotion  for  want  of 
proaecntioD,  after  whioh  the  plaintiff  gave  notioe 
of  trial  for  the  asatzes  then  ooming  on.  At  the 
trial,  the  learned  judge,  with  the  oonaent  of  the 
parties,  ordered  the  matter  to  be  referred  to  an 
arbitrator,  who  found  for  the  plaintiff  for  a  certain 
asm.  In  an  aotion  for  a  mandamu$  to  the  de- 
fendanta to  lery  a  rate  to  satisfy  the  award :  Held, 
granting  the  ma-ndamuB,  that,  as  the  action  was  a 
proper  one  to  be  referred  to  arbitration,  and  as 
the  plaintiff  had  taken  ont  a  anmmona  to  refer, 
whioh  the  defendanta  opposed,  the  plaintiff  had 
not,  nnder  the  oironmstanoea,  failed  to  proaeonte 
the  ^oceedjnga  in  the  aotion  "  with  due  diligence ' ' 
ifitlun  the  meaning  of  aect.  4  of  the  Poor  Law 
Boarda  (Payment  of  Debts)  Aot  1859.  (Bhodes  v. 
Guardians  of  Pateley  Bridge  Union.)      235 

Select  Testry — Workhoose  and  Indnstrial  sohoola 
— Power  to  ^y  Boman  Catholic  dergymeo  for 
religiona  minisnatimia — Poor  Law  Amendment  Aot 
1834  (4  &  5  Will.  4.  c.  76),  a.  56 ;  Poor  Law  Order 
1807. — Sect.  46  of  the  Poor  Law  Amendment  Aot 
1834  gaTe  the  Poor  Law  Commiaaioners  power  to 
direct  the  overseera  or  gnardiana  of  any  pariah  or 
union  to  appoint  "paid  officera,"  whicu  term,  by 
sect.  109,  was  to  include  clergymen.  By  a  Poor 
Law  Order  of  1867  "  the  guardians ''  (which 
indnded  the  select  vestry  of  a  pariah)  "might 
employ  such  persons  as  Hiej  ahoold  deem  requisite 
in  or  about  the  workhouse  premiaee,  or  on  the  land 
occupied  for  the  employment  of  tlie  panper 
inmates,  or  otherwiiie  in  or  about  the  relief  of  the 
indoor  poor,  upon  such  torms  and  conditiona  as 
should  appear  to  them  to  be  snitable.' '  Held,  that 
the  aelect  veatry  of  L.  had  power,  under  the  above 
statute  and  onier,  to  appoint  and  pay  Boman 
Catholic  clergymen  to  minister  to  the  w«m«.n 
Catholic  inmates  of  the  workhouse,  and  the 
induatrial  achools  oonneoted  therewith.  (Beg.  v. 
Haslehnrst)     95 

POWEB  OF  APPOINTMENT. 
Exercise  of,  by  will— Death  of  appointee  before 
testatrix — Lapse— Settlement— Beoital— Estoppel 
— Covenant  for  further  assurance. — By  a  marriage 
settlement,  dated  in  1863,  after  reciting  that  B. 
(the  wife)  was  "  seised  of  or  otherwiae  well  entitled 
to  "  the  freeholds  therein  deaoribed  (subject  to  the 
life  estate  of  J.  C.  P.),  and  that  she  was  entitledto 


leasehold  premises  and  certain  personal  eatate,  the 
freeholda  were  conveyed  to  trnsteea  (anbieot  to 
the  life  estete  of  J.  C.  P.),  and  the  leaaeholds  and 
the  personal  estate  were  assigned  to  them,  npon 
trust  as  to  10,0001.  for  B.  for  life,  and  afterwards 
for  A.  (the  husband)  for  life,  and  subject  thereto, 
as  to  all  the  realty  and  personalty,  aa  B.  should 
appoint,  and  in  default  in  trust  for  B.  for  life,  and, 
if  she  should  predecease  her  husband,  in  trust  as 
to  the  realty  for  her  heirs,  and  aa  to  the  peraonslty 
for  her  next  of  kin,  as  if  she  had  died  unmarried. 
The  settlement  contained  the  usual  covenant  for  - 
further  aasnranoe.  At  the  date  of  the  settlement 
it  was  believed  thatB.  was  entitled  to  the  entirety 
of  the  freeholda  and  leaseholds,  subject  to  the  life 
estate  of  J.  C.  P.,  whereas  she  waa  entitled  to 
only  thirteen-sixteenths  thereof,  and  J.  C.  P.  waa 
then,  and  to  the  time  of  his  death,  entitled  to  three, 
sixteenths.  J.  C.  P.  died  in  1866,  having  b^  his 
will  given  his  property  to  B.  B.  made  her  will  in 
1880,  and,  in  exercise  of  the  powers  in  the  settle- 
ment, and  oi  every  other  power,  ^ave  all  the  free- 
holds and  leaaeholds  comprised  in  the  aettiement 
to  W.  W.  P.  and  T.  H.  P.  equally  ;  and  she  gave 
all  the  rest  of  her  personal  estate  to  trustees  to 
pay  the  income  to  her  husband  for  life,  and  after- 
wairds  to  divide  such  estate  equally  between 
J.  B.  P.,  W.  W.  P.,  and  T.  H.  P.  She  declared 
that  her  ezeontora  should  have  power  to  sell  her 
real  and  perscmal  estate.  B.  made  a  oodioil  in 
1880,  revoking  the  gift  of  any  moneya  or  other 
propertiea  which  ahe  ahould  have  aooumnlated  from 
or  pnrohaaed  with  the  income  of  the  property  com- 
priaed  in  the  settlement,  or  the  corpus  of  any 
property  not  included  in  the  settlement  and  other- 
wise acquired,  and  giving  the  same  to  her  husband. 
T.  H.  P.  died  in  B.'s  lifetime,  without  issue.  The 
questions  were,  who  was  entitled  to  the  share  of 
the  residuary  peraonal  eatate,  the  gift  of  whioh 
lapeedlby  the  death  of  T.  H.  P. ;  who  was  entitled  to 
the  three-sixteenths  of  the  freeholds ;  and  who  was 
entiUed  to  the  interest  in  such  three-sixteenths, 
the  gift  of  whioh  lapsed  by  the  death  of  T.  H.  P. 
Held,  that  B.  had  made  the  personal  estate  which 
was  included  in  the  residuary  gift  part  of  her  own 
assets,  and  that,  ao  far  as  it  lapsed,  it  passed  to 
her  next  of  kin,  as  though  at  her  death  it  had 
belonged  to  her  absolutely.  Held,  also,  that  the 
person  claiming  nnder  the  appointment  had,  as 
regards  the  three-sixteenths  of  the  freeholds,  the 
right  to  insist  upon  that  claim,  either  on  the  groond 
tluLt  the  recital  in  the  settlement  amounted  to  an 
estoppel,  or  that  he  had  an  equity  to  enforce  the 
covenant  for  further  aaanrance ;  that  B,  had  made 
the  property  part  of  her  own  estate,  and  that,  so 
(aras  itiapsed ,  it  devolved  uponher heir-at-law.  (Re 
Horton;  Horton  v.  Perks ;  Hortonv.  CUrk.)...pa9e  420 

PEACTICE. 
Account — Order  silent  as  to  settled  account — 
Audited  aooonnte  of  building  aociety — ^Impeach- 
ment for  fraud.  In  an  aotion  brought  by  three 
membera  of  a  building  aooiety,  on  behalf  of  all  the 
members  except  the  defendant,  against  the 
secretary,  for  an  account  of  all  moneys  and 
property  of  the  society  come  to  hia  hands  aa  such 
secretary,  an  order  was  made  by  consent  for  an 
account.  The  order  was  in  general  terms,  nothing 
being  said  as  to  settled  aocounte  being  taken  aa 
oonolnsive.  By  one  of  the  rules  (rule  7)  of  the 
society  "  the  books  of  the  aooiety  ....  shall 
be  audited  every  twelve  calendar  months  by 
auditors  appointed  by  the  society,  and  signed  tqr 
such  auditors  to  denote  the  accnraoy  in  the 
secretary's  book  ....  After  each  auditing 
and  signing,  the  secretary  ....  shall  not  m 
answerable  for  any  miatekes,  omiaeiona,  or  errors 
that  may  be  proved  in  snch  acoounte  hereafter." 
Hdd,  that  the  ordinary  rale,  that  aettied  aocounte 
are  not  oonolnaive  unless  the  judgment  so  directs, 
did  not  apply,  inasmuch  as  the  purties  bad  agreed 
by  the  rules  that  audited  and  signed  aocounte 
should  be  conclusive ;  but  that  the  rule  of  the 
aooiety  waa  no  protection  to  the  aeoretary  in  caae 
of  fraudulent  statements  in,  or  omissions  from  the 
aooonnt  being  proved.    (Holgate  v.  Shntt.) 438 
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Adjonmed  summons — Limit  of  time — Companies  Aot 
1862  — Supreme  Court  of  Jndioatiue  Aot  1873— 
Eules  of  Court  1883,  Order  LVHI.,  r.  15.— Where 
a  summons,  taken  out  on  the  25th  March  1884,  waa 
heard  on  the  30th  June,  when  the  ohief  olerk  made 
no  order,  and  on  the  23rd  Oot.  the  ohief  olerk 
refused  an  application  to  adjourn  it  into  court  on 
the  erround  of  lapse  of  time ;  on  summons  on  the 
29th  Oct.  for  the  opinion  of  the  judge  upon  the 
ohief  clerk's  refusal  to  make  an  order  upon  the 
summons  of  the  25th  March :  Held,  that  though 
no  time  was  Umited  for  an  adjournment  into  oonrt 
by  sect.  50  of  the  Juuicature  Aot  1873,  the  court 
would  not  hesitate  to  act  by  amdogy,  and  the  appli- 
cation being  In  the  nature  of  an  appeal  from  the 
summons  of  the  25th  March  last,  should  have  been 
made  within  twenty-one  days  from  the  hearing  of 
that  summons ;  the  summons,  therefore,  must  be 
dismissed.  No  order  aa  to  ooata.  (fie  The  Norwioh 
Equitable  JPire  Aasnianoe  Company;  C.  Brainett'a 
case.) foge  620 

Admissiona  before  and  after  action — ETidenoe — 
Order  for  payment  into  court. — An  action  had  been 
bionght  by  the  eeituit  que  tnut  against  a  sole 
trustee  of  a  marriage  settlement  for  an  account, 
and  the  oonrt  was  moved  for  an  order  directing 
him  to  pay  into  oonrt  snma  which  he  had  roceiTed 
as  such  trustee.  It  appeared  that  the  defendant 
before  the  issue  of  the  writ  had  written  letters 
whioh  contained  admissions  that  he  had  received 
the  soma  for  whioh  an  aocount  waa  asked,  that  the 
settlement  oontained  a  recital  that  he  had  received 
the  sums,  and  that  there  was  an  afBdavit  showing 
that  he  had  accepted  the  trust,  also  that  he  had 
been  ordered  to  deliver  aooounts,  that  he  hadfailed 
to  oomply  with  it,  and  an  order  for  his  attachment 
had  been  obtained ;  also  that  he  had  failed  to  com- 
ply with  an  order  for  inspection,  and  that  his 
defence  had  been  atmok  out.  He  submitted  that 
hia  letters  written  before  the  action  conld  not  be 
held  to  be  admissions,  as  they  were  not  admissions 
in  the  proceedings.  Held,  that  a  trustee  would  be 
ordered  to  |>ay  mist  funds  into  oonrt  nppn  admia- 
aions  oontained  in  letters  written  by  him,  either 
before  or  after  action  brought,  that  he  has  received 
the  money,  and  upon  a  recital  to  that  effect  oon- 
tained in  a  settlement,  his  execution  of  whioh  had 
been  proved,  although  there  was  not  any  actual 
admission  on  the  pleadings  that  he  had  received 
and  was  in  possesoion  of  the  money ;  and  that,  as 
the  defence  had  been  struck  out,  the  allegation  in 
the  statement  of  claim,  that  he  waa  accountable  for 
the  money,  wss  uncontradicted,  and  must  be  held 
o  be  admitted,  and  that  the  court  would  make  the 
order  asked  for.    (Hampden  v.  Wallia.) 357 

Affidavit— Pwliiity  — Taking  off  file  — Costs.— 
Although  the  Bnles  of  Court  contain  no  provision 
for  taking  a  document  off  the  file  for  prolixity,  the 
conzt  has  an  inherent  power  to  do  so,  in  order  to 
prevent  its  records  being  made  the  instruments  of 
oppression.  YHiere  an  affidavit  of  documents  waa 
<a  very  great  length,  which  the  court  found  was 
unnecessary  and  improper,  but  it  appeared  that 
delay  and  expense  would  be  caused  by  filing  a  fresh 
one,  the  Court  allowed  it  to  remain  on  the  file,  but 
ordered  the  party  filing  it  to  pay  the  extra  costs 
occasioned  by  ita  unnecessary  length.  (Hill  v. 
Hart-Davis.)    279 

Appeal  —  Order  on  claim  in  administration  —  Ad- 
mission of  further  evidence.  —  An  order  on  the 
claim  of  a  creditor  in  an  administration  action, 
although  interlocutory  for  the  purpose  of  settling 
the  time  within  which  notice  of  appeal  is  to  be 
given,  is  final  in  its  nature,  and  therefore  further 
evidence  cannot  be  given  on  an  appeal  from 
■noh  an  order  without  special  leave.  (Xorton  v. 
Compton.) 277 

—  Staying  payment  out  of  court — ^E.  S.  C.  1883, 
Order  LYIII,,  r.  16.— On  the  further  conaideration 
of  aa  action  on  the  8th  Aug.  1884,  Pearson,  J. 
ordered  that,  subject  to  the  payment  of  the  ooata 
of  all  parties,  a  fund  in  court  should  be  paid  out  to 
the  plaintiff.  On  the  13th  June  one  of  the  de- 
fendaata  had  given  notice  of  appeal  from  the 
judgment  at  the  triaL  On  the  11th  Aug.  Fearaon,  J. 


refused  an  application  by  the  appellaat  that 
pending  the  appeal  the  diatribntion  of  the  fund 
should  De  stayed,  but  suspended  payment  out  till 
after  the  Lmig  vacation,  to  enable  the  applicant 
to  appeal.  On  appeal  from  this  order  it  appeared 
that  we  plaintiff  had  been  abroad  for  two  years, 
and  that  his  addresawaa  not  known.  Held,  that, 
on  the  appellant  giving  security  to  make  up  to  the 
plaintiff  the  difference  Detween  the  present  income 
and  interest  at  4  per  cent,  on  the  present  market 
value  of  the  fund  in  court,  and  to  make  good  the 
difference,  if  any,  between  the  highest  market 
price  of  the  stocks  in  wbich  the  fund  was  invested 
at  any  time  before  the  appeal  was  heard  and  the 
price  at  the  time  of  the  appeal  being  heard,  the 
payment  out  would  be  stayed.  (Bradford  v. 
Young.)     i.pagt  550 

Appeal  by  way  of  revivor — Decree  in  1872 — Special 
oitonmatancas. — ^Whete  a  decree  had  been  made  in 
1872,  in  •  suit  to  administer  the  tensta  of  amarriage 
settlement,  and  fully  worked  out,  the  Court  refused, 
at  the  instance  of  tae  next  of  kin  of  the  wife,  who 
had  been  represented  in  the  snit  by  the  trustees  of 
the  settlement,  iu  the  absence  of  special  circum- 
stances, to  revive  the  snit  for  the  purpose  of 
enabling  the  next  of  kin  to  appeal  from  the  decree. 
(FusselTv.  Dowding.)    332 

Appeal  from  County  Court — ^Action  for  damages — 
Power  to  enter  judgment  for  sum  claimed — Order 
XL.,  r.  10. — In  an  appeal  from  a  County  Court  in 
an  action  for  damages,  the  court  has  power  to  give 
judgment  for  the  plaintiff  for  the  sum  claimed,  if 
satisfied,  upon  the  whole  of  the  evidence  before  the 
County  Court  judge,  that  judgment  on^ht  to  be  so 
entered,  although  judgment  had  been  given  by  the 
County  Court  judge  for  the  defendant.  (King  v. 
The  Oxford  Co-operative  Society.)    94 

Appearance — Address  for  service— IlluaoTy  or  ficti- 
tious— Bules  of  Court  1883. — Where  a  defendant 
in  an  action  had  appeared  in  peraon,  and  in  the 
memorandum  of  appearance  gave  an  addreas  for 
aarvice  at  an  office  in  the  city,  but  on  inquiry  it 
waa  found  that,  though  once  a  partner  in  a  firm  on 
the  premises,  he  had  for  some  time  ceased  to  have 
any  connection  with  it,  and  had  not  authorised  any 
person  on  the  premises  to  take  in,  receive,  or  for- 
ward any  documents  left  for  or  to  be  forwarded  to 
him,  and  he  had  left  the  country :  On  motion  »x 
parte,  asking  that  the  appearance  might  be  set 
aside  as  illusory  or  fictitious  under  Order  XII., 
r.  12,  of  the  Bules  of  Court  1883,  the  court  made 
the  order.    (Edell  v.  Cave.) 621 

Attachment  —  Indorsement  on  order  —  Notice  of 
motion — Form  of. — Where  an  order  had  been  made 
enlarging  the  time  for  doing  an  act  directed  b^  a 
previous  order  and  the  order  had  not  been  complied 
with  :  Held,  on  motion  for  an  attachment,  that  a 
memorandum  of  the  consequences  of  disobedience 
indorsed  on  the  flrat  order  was  sufficient  to  satisfy 
Order  XLI.,  r.  5.  The  memorandum  need  not  be 
in  the  worde  given  in  Order  XLI.,  r.  5,  if  it  is  to 
the  same  effect.  "  Default  in  obeying  "  certain 
orders  (dates  specified)  indorsed  on  a  notice  of 
motion  for  an  attachment  held  a  sufficient  state- 
ment, under  Order  LII.,  r.  4,  of  the  grounds  of 
attachment,  the  orders  beicg  for  payment  into 
conrt  of  a  specified  sum  within  a  apedfied  time. 
Evidence  of  nonpayment  into  oonrt  held  waived 
by  the  defendant  appearing  on  the  motion  for 
attachment,  and  resisting  it  on  other  gronnda. 
(Treheme  V.  Dale.) 553 

Sheriff  breaking  open  outer  door  to  execute 

—  Order  for  delivery  up  of  doonmenta  —  Non- 
compliance —  Contempt.  —  The  officer  charged 
with  the  execution  of  a  writ  of  attachment  issued 
for  non-oomplianoQ  with  an  order  to  deliver  up 
documents  may  break  open  the  outer  door  of  the 
house  to  execute  it,  such  disobedience  to  an  order 
of  the  court  being  a  wilful  contempt.  (Harvey  v, 
Harvey.)    508 

Attachment  of  debts — ^Debtdueto  judgment  debtor 
and  another  jointly— H.  S.  C.  1875,  Order  XLV., 
r.  2. — A  judgment  creditor  cannot  by  a  garnishee 
order  attach  a  debt  duetothe  jnd^ent  debtor  and 
another  jointly  in  order  to  satisfy  a  judgment] /> 
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obtained  brhimuniiiattlieindgmeiit  debtor  slone. 
(Maodonald  v.  The  Taoqnah  Oold  Mine  Com- 
pany.)        page  210 

Chambeia — VestiBg  order — Big^ht  to  tranrfar  Htook 
— Tmatee  A.ot  li^O. — ^Where  an  order  wan  made  oa 
petition  to  appoint  new  tmatees,  with  liberty  to 
apply  at  chambers  for  an  order  to  vast  the  tnut 
eatate  in  tiie  new  tnuteee  when  appointed,  and  a 
■nbeeqaent  order  waa  made  in  cbambere  appointing 
^e  new  tmstees,  and  deolaringf  that  the  right  to 
call  for  a  transfer  of,  and  to  tranifer  into  their  own 
namee  a  sum  of  India  Four  per  Cent,  stock  vested 
in  the  new  tmstees ;  on  motion  :  Held,  that,  the 
prooeadings  haTiug  been  properly  oommenoed  by 
petition,  the  judge  bad  jorisdiotion  nnder  Older 
LiV.,  T.  2,  anb-seoM.  8  and  18  of  the  Bnleg  o(  Court 
1883,  to  nmke  the  order  on  anrnmons  in  ohamben, 
and  titatthe  Bank  of  England  onght  to  be  ordered 
to  act  open  it.    (Jia  Tweedy.)     679 

Cononnent  jnrisdlotion  of  oonrta  —  Coats. — The 
Probate  DiTision  having  made  a  decree  absolute 
for  the  disaolntion  of  a  marriage  on  the  hnaband's 
petitiOD,  made  also  an  order  that  the  tmstees  of 
Uke  marriage  settlement  ahonld  pa;  an  annual  sum 
ant  of  settled  real  property  of  uie  wife  to  the 
hnaband  for  the  maintenance  of  the  infant  child  of 
tiie  marriage.  The  husband  having  died,  where- 
upon the  widow  became  abeolately  entitled  to  the 
settled  property,  a  farther  order  mrectad  that  the 
■etilement  trnstoea  should  pay  the  annuity  to  the 
guardians  of  the  infant,  and  that  the  settled  pro- 
perty ahonld  stand  charged  with  the  annnity. 
There  were,  in  fact,  at  that  time  no  tmstees  of 
the  aettlemeat.  The  snnuity  waa  anbaeqnantly 
declared  to  be  perpetoal.  The  guardian  brought 
an  aetion  in  the  Chancery  Biviaion  against  the 
widow,  whose  whereabouts  was  then  unknown, 
claiming  an  account  of  the  annnity  ;  a  deolaration 
that  the  same  waa  a  charge  on  the  settled  property, 
and  that  it  might  be  raiaed  by  aale  or  mortgage ; 
appointment  of  new  tmsteea  of  the  aettlement; 
an  order  that  the  defendant  might  execute  all 
neoaaaary  inatmmente  for  giving  effect  to  the 
charge ;  and  a  receiver.  At  the  trial  it  appeared 
that  the  partiea  had  agreed  that  the  defendant 
ahonld  execnte  a  deed  aeouring  the  annnity  on  the 
settled  property,  and  the  plaintiff  did  not  press 
for  further  relief.  Tha  Court  ordered  execution  of 
the  dead,  but  nnder  the  circumstacoea  allowed  no 
coate  on  either  aide,  as  the  order  now  made  might 
have  been  obtained  by  sammary  process  in  the 
Probate  Division.    (Blackett  v.  Blackett.)    427 

Costs — Action  on  contract  which  cannot  be  bioaght 
in  a  County  Court — Breach  of  promise  to  marry — 
Verdict  for  leas  than  501.— Order  LXV.,  r.  12.— 
Order  LXV.,  r.  12,  providea  that  "in  actions 
founded  on  contract,  in  which  the  plaintiff  leooTsra, 
by  judgment  or  oljierwiae,  a  sum  (esclnaive  of 
coata)  not  exceeding  Sul.,  he  shall  be  entitled  to  no 
more  oosta  tban  he  would  have  been  entitled  to 
had  he  brought  his  action  in  a  County  Court,  unleas 
the  court  or  a  judge  otherwiae  orders."  _  Held, 
that  tiiia  rule  does  not  apply  to  an  action  for 
Iweacfa  of  promiae  to  marry,  inaamnch  aa  such  an 
•etion  cannot  be  brought  in  a  County  Court. 
(Saywood  V.  Croaa.)       601 

Action  ordered  to  be  tried  in  Connty  Court— 

Jnriadiotion  of  High  Court.— By  B.  S.  C.  1883, 
Order  I<XV.,  r.  4,  "  Where  an  action  ia  ordered  to 
be  tried  in  a  Counfy  Court  nnder  the  proviaions  of 
19  A  30  Vict.  c.  106.  a.  26,  the  oosta  of  tha  action 
ahall,  subject  to  tne  proviaions  of  the  principal 
Act  and  these  rules,  follow  the  event,  unleaa  oy 
the  registrar'a  certiflonto  of  the  result  of  the  triu 
it  shall  appear  that  the  jndpfe  before  whom  the 
notion  was  toied  waa  of  opinion  that  the  question 
of  ooate  onght  to  be  referred  to  a  judge  of  the 
High  Court,  in  which  case  no  coate  ahall  be 
reoovered  nnleaa  ordered  by  the  court  or  a  judge." 
An  action  in  which  the  defendant  paid  money  uito 
court  waa  ordered  to  be  tried  in  a  Connty  Court. 
At  the  trial  the  judge  found  that  the  plaintiff  waa 
entitled  to  recover  for  certain  work  done,  and 
determined  the  rate  at  which  the  work  waa  to  be 
paid  for,  leaving  it  to  the  regiatrar  to  aaoartain  the 


amount  due  by  calculation.  The  reault  waa  that 
the  plaintiff  reoovered  2«.  3d.  beyond  the  sum  paid 
into  court.  The  County  Court  judge  ezprasaed  no 
opinion  on  the  question  of  coste.  The  derbndant 
applied  to  a  divisional  court  for  an  order  that  the 
plaintiff  should  pay  to  the  defendant  his  coate  of 
the  action,  or  that  aaoh  party  ahonld  pay  his  own 
coste.  The  Court  held,  tbat  they  had  no  jurisdic- 
tion to  make  an  order,  and  refused  the  application 
on  appeal.  Held,  that  the  words  "  aubjeot  to  the 
proviaions  of  the  principal  Act  andtheae  rulea  "  in 
Order  LXV.,  1:.  4,  incorporated  the  proviaion  ia 
rule  1,  that  coate  ahall  be  in  the  diacretion  of  tiie 
court  or  judge,  and  therefore  the  court  had  jnria- 
diotion ;  or<ler  made,  tbat  the  plaintiff  should 
recover  coate  only  up  to  the  time  of  payment  into 
court,  and  each  party  ahonld  pay  hia  own  ooatd  of 
the  trial.    (Emeny  r.  Sandea.) pag»  6il 

Coata — Bankruptcy  of  party  to  an  action — ^Trustee  in 
bonkruptoy — Liability  for  coste. — Where  a  puty  to 
an  action  beoomea  bankrupt,  and  the  trustee  in  the 
bankruptcy  elects  to  go  on  with  the  action,  and 
thua  approbatea  what  has  been  done,  he  must  take 
the  action  aa  be  finda  it,  and  he  thereby  rendera 
himaelf  liable  to  the  opposite  party  for  the  ooate 
which  have  been  already  incurred  therein.  (Bome- 
mann  V.  Wilaon.)    728 

Diaallowance— SoUoitoi^-Adminiatratioa  anit— 

Delay— Hnles  of  Court  1883,  Order  LXV.  r.  11— 
Beferenoe  to  teiingmaater  to  inquire  into  delay. — 
Where  very  conaiderable  delay  had  occurred  in 
proceedings  nnder  a  decree  in  an  administration 
suit  which,  in  the  opinion  of  the  court,  onght  to 
be  accounted  for,  the  Court,  in  exercise  of  the 
powers  afforded  bv  Order  LXV.,  r.  11,  of  the  Bulea 
of  Court  1883,  ordered  that,  in  the  taxation  of  the 
coata,  the  matter  be  referred  apecially  to  the  taxing 
master,  and  he  be  directed  to  inquire  into  the 
canae  of  the  delay,  to  make  auoh  diaallowance  of 
coata  in  respect  thereof  aa  he  might  think  fit,  and 
to  call  upou  the  aolijitora  engaged  in  the  oondnot 
of  the  case  to  ahow  causa  why  tbat  diaallowance 
ahonld  not  be  made.    (Furneas  v.  Davis.) 854 

——  Executor  of  defaulting  executor  —  Appear- 
ance in  two  capaoitiea — Apportionment  of  ooate. — 
An  action  was  brought  for  the  adminiat  ration  of  a 
tostator'a  estete,  against  the  executor  of  a  default- 
ing executor  whose  estete  waa  insolvent.  Held, 
that  the  defendant,  being  before  the  conrt  in  two 
capaoitiea,  in  one  only  o(  which  he  waa  entitled  to 
coata,  the  moat  convenient  order  would  be  tbat  he 
ahould  have  hia  ooate  of  teking  the  aooounte  of  the 
original  teatetor'a  estete  and  half  the  remaining 
coate  of  theaction  outof  the  eatate.  [Re  Griffiths; 
GrifBthsi;.  Lewis.) 278 

Bight  of  set-off — Debt  dne  to  trust  estete — 

Solicitor's  lieu. — Trustees  were  liable  to  pay  coste 
to  the  amount  of  49t.  to  W.  as  respondent  to  a 
petition  preaented  by  them.  Ti>ey  were  entitled  to 
receive  from  W.  a  aum  of  1071.  for  coste  and  mesne 
pro&te  reoovered  by  tbem  in  an  independent  action 
against  W.  Held,  tbat  they  were  entitled  to  set 
on  the  40(.  againat  the  amount  due  from  W.  for 
mesne  profits  without  regard  to  the  Uen  of  W.'s 
solicitor.    (««  Harrald ;  Wilde  ».  Walford.) 411 

Taxation  —  Solicitor    suing    or    defending    in 

person. — Where  a  solicitor  anea  or  defenda  aa 
action  in  person,  and  obtains  judgment  with  ooate, 
he  ia  entitled  to  recover  from  hia  adveraary  the 
same  coate  aa  would  have  been  allowed  if  he  were 
not  a  party  to  the  action,  but  were  acting  aa  soli- 
citor for  another  peraon,  aubjeot  to  thia,  tbat  the 
oosta  to  be  allowed  muat  not  include  any  itoma 
which  the  union  of  the  two  characters  renders 
impossible  or  unnecessary ;  and  where  any  items 
are  attribateble  to  the  fact  that  the  solicitor  is 
acting  in  the  two  characters,  such  items  should  be 
treated  on  texation  as  attributable  to  his  character 
aa  party  to  the  action,  and  not  to  hia  character  aa 
aohoitor.  (London  Scottiah  Permanent  Benefit 
Society  V.  Chorley  and  others.) 100 

Connty  Conrt  appeala — Eule  71m— Motion  upon 
notice — Action  remitted  to  County  Court  for  trial — 
The  Connty  Courta  Act  1856-Order  XXXIX.  r.  8— 
Order  LII.,  r.  2-Order  LXXH.,  r.  2.— In  an  action 
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oommenoed  in  fhe  High  Conrt  bnd'remitted  to  • 
County  Court  for  trial  nnder  19  &  20  Yiot.  o.  108, 
8.  26,  an  applioation  for  a  new  trial  mast  be  made 
to  a  diTiuocal  oonrt  of  the  Qneen'a  Bench  Divi- 
sion before  the  expiration  of  fonr  days  from  the 
day  of  trial,  by  motion  calling  upon  the  opposite 
party  to  show  cause.  (Pritchard  v.  Pritchard.)  payg  850 
Default  of  appearance — No  proceedine  taken  for  • 
ye«ur— Entiy  of  judgment — Notice  of  istnntion  to 
prooeed. — By  Order  LXIV.,  r.  13 :  "  In  any  o«nae 
or  matter  in  which  there  has  been  nd  proceeding 
for  one  year  from  the  last  proceeding  had,  the 
party  itao  desires  to  proceed  shall  give  a  month's 
notioe  to  the  other  party  of  bis  intention  to 
proceed."  Defendant  had  failed  to  appear  to  a 
writ  indorsed  for  a  liquidated  demand,  and  no 
prooeeding  had  been  taken  for  more  than  a  year 
after  service  of  the  writ.  Held,  that  the  case 
oame  within  Order  LXIV.,  r.  13,  and  plaintiff 
could  not  enter  final  judgment  under  Order  XIII., 
r.  3,  but  was  bound  to  give  defendant  a  month's 
notice  of  his  intention  to  proceed.  (Webster  v. 
Myer.)       560 

Eridenoe — Witness  abroad  —  Commission — Special 
examiner. — It  is  the  duty  of  the  applicant  (whether 
plaintiff  or  defendant)  for  the  examination  of  a 
witness  abroad,  when  making  the  applioation,  to 
bring  snob  evidence  as  will  satisfy  the  court  that  it 
is  in  the  interest  of  justice  that  tiie  witness  should 
be  examined  abroad,  and  inoonvenient  for  him  to 
attend  to  be  examined  in  this  country,  or  impro- 
bable that  such  attendance  fx>nld  M  procured. 
(I<awBon  V.  The  Yaouum  Brake  Companj.)    275 

Exeontor — ^Action  by  one  executor  alone — Order  XVI. , 
r.  11. — H.  deposited  deeds  with  P.  (one  of  the 
executors  of  A.),  as  security  for  moneys  advanced 
by  him,  out  of  moneys  in  Ub  hands  as  such  exe- 
cutor. P.  became  bankrupt,  and  went  abroad  to 
escape  prosecution  for  fraud.  This  action  was 
brought  by  ]).,  the  other  executor  alone,  for  fore- 
ckMure.  Held,  on  a  summons  that  P.  should  be 
added  as  a  party,  and  to  stay  proceedings  til!  he 
was  BO  added,  that,  if  the  faista  alleged  stated 
above  were  proved,  there  would  be  no  object  in 
addingP.  as  a  party,  and  tliat,  if  they  were  not  made 
out,  the  conrt  could  add  P.  so  soon  as  it  appeared 
he  might  have  any  interest.    (Drage  v.  Hartopp.)  902 

Finding  of  jury — Judgment  given  contrary  to  finding 
— Order  for  new  trial. — Under  the  Knies  of  the 
Supreme  Court  1875  a  judge,  sfter  leaving  a 
question  to  the  jury  at  the  trial  of  an  action,  had 
no  power  to  give  judgment  contrary  to  the  finding 
of  the  jury  on  the  question  so  left  to  them,  and 
therefore  where  this  course  was  adopted  the  Covrt 
of  Appeal  ordered  a  new  trial.  (Perkins  v.  Danger- 
field  and  Wife.)       585 

Inspection  of  premises  before  trial — ^Experiment 
before  trial — Breaking  up  defendant's  soil — Intei^ 
loontory  application— £.  S.  C.  1883,  Order  L.,  r.  3. 
— The  old  rule  is  now  obsolete,  that  (as  laid  down 
in  £nnor  v.  Baroell,  1  Be  G.  F.  &  J.  529)  "  it  is 
not  aooording  to  the  practice  of  the  oonrt  to  make, 
npon  interlocutory  ^plication  before  the  hearing, 
an  order  authorising  the  pUintiff  to  break  the  a«I 
of  the  defendant's  property  for  the  purpose  of 
inspection."  Order  made,  under  Order  L.,  r.  3, 
that,  without  prejudice  to  other  rights,  a  certain 
plaintiff  shnuld  be  at  liberty,  on  notice  given,  to 
enter  upon  defendant's  premises  for  the  purpose  of 
experimenting  as  to  certain  dminage  connections, 
and,  for  that  purpose,  to  dig  up  the  surface  so  far 
as  might  be  necessary,  plaintiff  undertaking  to  do 
no  unnecessary  harm,  and  to  replace  the  sorfaoe  so 
soon  lis  his  inveetigatioa  was  completed,  as  quickly 
as  possible,  and  at  his  own  expense.  (Lnmb  v. 
Beaumont.)      197 

Interlocutory  injunction— Plaintiff's  undertaking  to 
be  answerable  in  damages. — Where  a  plaint  ff,  on 
obtaining  an  interlocutory  in  j auction,  has  given  an 
undertaking  to  be  answerable  for  the  damages,  if 
an^,  sustained  by  the  defendant  by  the  injunction 
being  granted,  and  at  the  hearing  it  is  decided  that 
the  interlocutory  injunction  ought  not  to  have  been 
granted,  the  pluntiff  will  be  liable  to  the  defendant 


nndei  his  undertaldng,  whether  Hie  iiqunotion  was 
wrongly  granted  owing  to  the  misrepresentatioB, 
suppression,  or  other  default  by  the  plaintiff,  or 
owmg  to  a  mistake  of  the  judge  without  any  such 

defanlt.    (Orifilth  v.  Blake.)      .fag»  274 

Interrogatories — Bevooation  of  patent — Petition — 
Patents,  Designs,  and  Trade  Uarks  Act  1883  (M  A 
47  Vict.  c.  57),  s.  26— Bules  of  Court  1883,  Order 
XXXI.,  r.  1— Order  LXXt.,  r.  1— Judicature  Aot 
1873,  s.  100. — A  petition  was  presented  under  sect. 
26  of  the  Patents,  Designs,  and  Trade  Harks  Act 
18^  to  procure  the  revocation  of  a  patent,  on 
certain  grounds,  which  were  stated  in  the  parti- 
onlare  of  objections.  A  summons  was  subseqnently 
taken  out,  in  pursuance  of  leave  specially  reserrad, 
for  directions  as  to  the  further  conduct  of  the 

Eetition,  asking  that  the  petitioners  might  be  at 
berty  to  deliver  to  the  respondent  interrogatories, 
or,  in  the  lUtemative,  tiiat  the  respondent  might  be 
ordered  to  furnish  partianlan  of  his  answer  to  the 
petition.  The  qnestiom  was  whether  the  practice 
as  to  delivering  interrogatories  applied  to  a  petition 
of  this  kind.  Held,  tut  interrogatories  might  be 
delivered  npon  the  usual  terms  of  making  a  deposit. 
(Re  Haddan's  Patent.) 190 

Joinder  of  canses  of  aotion  withont  leave — ^Waiver 
of  irregularity  by  appearance — ^Bnles  of  Supreme 
Conrt  1883,  Order  XVIII.,  r.  2;  Order  LXX., 
r.  2. — Where  a  writ  of  summons  was  indorsed 
with  a  claim  for  the  recovery  of  land,  and 
also  for  a  debt,  withont  any  leave  having  been 
obtained  to  jmn  them,  and  we  defendant  entered 
an  appearance  thereto,  and  applied  to  strike  out 
one  or  other  of  these  claims.  Held,  that  the  appli- 
cation was  too  late,  as  the  defendant,  by  entering 
an  appearance,  had  "  taken  a  fresh  ktep  after 
knowledge  of  the  irregularity  '  within  the  meaning 
of  Order  LXX.,  r.  2.  (Mulkem  and  another  it. 
Doerks.)    429 

Judgment  recovered— Aotion  for  negligence— Injniy 
to  vehicle — Personal  injury  caused  by  same  negU- 
gence — Distinct  oaise  of  action. — Plaintiff  sued 
defendant  in  the  County  Conrt  to  recover  damages 
for  injury  done  to  plaintiff's  cab  in  a  oollision 
caused  by  the  ne^igence  of  defendant's  servant 
and  obtained  judgment.  Afterwards  plaintiff  sued 
defendant  in  the  High  Court  to  recover  damages 
for  per^nal  injury  which  he  had  suffered  in  the 
same  collision.  Held,  that  the  damage  to  the 
cab  and  the  personal  injury  constituted  two 
distinct  causes  of  action,  and  therefore  the  judg- 
ment recovered  in  the  County  Court  vras  no  bar 
to  the  subsequent  action  in  the  High  Court,  and 
plaintiff  was  entitled  to  recover.  (Brunsden  «. 
Humphrey.)      S29 

Notioe  of  trial — Entry  of  trial — Dismissal  of  action 
for  want  of  proseontion. — An  action  may  be  dis- 
missed under  Order  XXXVI.,  r.  13,  for  want  of 
proseontion,  although  notioe  of  trial  has  been 
given  within  proper  time,  if  by  reaaon  of  non- 
entary  such  notice  has  under  rule  16  ceased  to  be  in 
force.    (Crick  w.  Hewlett.^ 428 

Power  to  abridge  the  time — &nl<«  of  Supreme 

Court  1883. —  Older  XXXVI.,  r.  12,  provides 
that  if  the  plaintiff  does  not  within  six  weeks 
after  the  close  of  the  pleadings,  or  within  such  ex' 
tended  time  as  the  court  or  a  judge  may  allow, 
give  notice  of  trial,  the  defendant  may  before 
notice  of  trial  given  by  the  plaintiff  give  notioe  of 
trial.  And  Oraer  LXIV.,  r.  7,  provides  that  th<i 
court  or  a  jndge  shall  have  power  to  enlarge  or 
abridge  the  time  appointed  by  those  rules  for  doing 
any  act  or  taking  any  prooeeding.  Held,  that  the 
period  of  six  weeks  mentioned  in  Order  XXXVX., 
r.  12,  is  not  a  "  time  appointed  for  doing  any  aat 
or  tsJdng  any  proceeding  "  within  the  meaning  of 
Order  LXIV.,  r.  7,  and  that  therefore  the  conrt  lias 
no  power  to  abridge  that  time,  so  as  to  enable  tlie 
defendant  to  give  notioe  of  trial  before  the  expir*- 
tiou  of  the  six  weeks.   (Sannders  s.  Pawley.) 903 

Order  for  certain  inquiries— Order  LV.,  r.  3,  s.  10 
— Bole  12 — Effect  npon  powers  of  trustees.  —  A. 
by  will  appointed  three  trustees,  one  of  whom 
was  B.,  tiie  tenant  for  life,  and  directed  that  any 
Taoaocy  in  the  number  of  trustees  should  be  Ailed 
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up  witUn  one  jeax  after  it  ooevmi  One  tnutae 
diaelaimed,  the  other  died  after  some  yean, 
ioKring  B.  mrriTiiig:  An  action  was  oommenoed, 
making  for  the  general  ezeoution  of  the  tnuts  of 
the  will.  The  conrt,  nnder  Order  LT. ,  r.  3,  rab- 
seet.  10,  ordered  only  certain  special  iaqairiae, 
among  which  was  an  inqniiy  whewer  new  troatees 
had  been  appointed,  and  whether  any  ond  what 
atepa  onght  to  be  taken  for  their  appointment. 
Pending  this  inquiry  B.  appointed  a  new  b'nstee. 
The  plaintiifg  now  mored  to  restrain  the  fonds 
being  handed  to  him  and  his  acting  as  trustee. 
Held,  that  the  epecial  inqniry  made  it  the  duty  of 
B.  not  to  fill  np  the  appointment  withont  the  ap- 
pioTal  of  the  ooort,  bnt  that  the  power  was  not 
destroyed;  all  that  was  neoeasary  was  for  B.  to 
iq>point  a  penon  whom  the  conrt  would  approve, 
and  it  not  being  alleged  that  the  new  trustee  was 
an  improper  person,  the  conrt  would  not  interfere 
with  his  appointment,  and  it  was  not  necevsary 
formally  to  sanction  it.  (Ke  BaU  ;  Hall  v. 
HalL) I>a0<gOl 

Futies,  ehaoga  of — ^Alteration  in  interest  and  lia- 
bility— Ex  parte  application — ^Bnlee  of  Conrt  1883, 
CMer  XYII.,  r.  4. — Where  a  testator  appointed 
his  two  infant  sons  trustees  on  their  attainmg  the 
age  of  twenty-one,  and  an  administration  action 
was  oommenoed  on  the  elder  son  attaining  twen^- 
one,  in  which  the  infant  son  was  made  a  plaintiff 
and  the  elder  son  defendant ;  on  the  younger  son 
attaining  twent}^-one,  and  becomiTig  a  trustee,  and 
thus  changing  his  interest  and  liabuity,  the  Court, 
on  an  ex  parte  application  nnder  Order  XYII. ,  r.  4, 
of  the  Bnles  of  Court  1883,  made  him  a  co-defen- 
dant,   (iie  Goold ;  Goold  V.  Goold.) 417 

Payment  into  oonrt^Denial  of  liability— Accept- 
ance of  sum  by  i^laintiffs  in  satisfaction  of  cause 
ot  action  —  Motion  for  judgment  —  Taxation  of 
costs. — ^In  an  action  for  breach  of  contract  the 

SlainUfFs  alleg:ed  two  distinct  breaches,  and  the 
efendant  denied  generally  his  liability  in  respect 
at  them,  bnt  in  vto  alternative  paid  a  sum  of 
money  into  court  in  respect  of  one  of  the  alleged 
breaohee.  The  plaintiffs  thereupon  gave  notice 
that  they  accepted  the  sum  so  paid  into  conrt  in 
satisfaction  of  the  whole  cause  of  action.  Held, 
that  the  plaintiffs  were  entitled  to  proc<>ed  to  the 
taxation  ol  their  costs,  and  the  mere  denial  of  lia- 
bility on  the  part  of  the  defendant  did  not  compel 
them  to  proceed  to  judgment  to  entitie  them  to 
their  costs.    (M'llwraith  and  others  v.  Green.)    ...822 

Becovery  of  land— Joinder  of  other  claims  with- 
ont leave  —  Omission  of  claim  to  recover  land 
from  statement  of  claim— Objection  by  defence 
— Embarrassment— B.  S.  C.  1883.— The  plaintiff, 
without  obtaining  the  leave  of  the  conrt,  joined 
a  claim  for  recovery  of  ItJid  with  other  claims. 
By  his  statement  of  claim  he  altered  his  claim 
for  relief  by  omitting  the  claim  for  recovery 
of  land.  The  defendant  by  his  defence  raised  the 
objection  that  the  writ  of  summons  was  issued 
without  leave  of  the  court.  Held,  that  the 
defence  ought  not  to  be  struck  out  as  em- 
barrassing. (WUmot  V.  Freehold  Honse  Property 
Company.) 5S2 

Soaadalons  and  impertinent  mattor — Jnrisdietion — 
Bill  of  costs  delivered— Bnles  of  Conrt  1883, 
Order  XIX.,  r.  27;  Order  XXXVUI.,  r.  11.— An 
uplication  was  made  that  certain  parts  of  a  bill 
of  costs  delivered  might  be  expunged  for  scandal 
and  impertinenoy.  It  was  contended,  in  opposi- 
tion, that  the  jnrudietion  of  the  conrt  was  confined 
to  scandaloos  and  impertinent  matter  in  pleadings 
and  affidavits,  and  that  therefore  the  application 
oonld  not  be  entertained.  Held,  that  every  pro- 
ceeding, of  whatever  Datnis,  in  the  Conrt  of 
Cihanceryj  which  vraa  made  the  vehicle  for  the 
introdnction  of  scandalous  or  irrelevant  matter, 
oonld  be  amended  or  otherwise  dealt  with  nnder 
the  general  jurisdiction  of  the  court.  {Be  Miller 
and  Miller;  i2«  French;  Love  v.  Hills.) 853 

Seonrity  for  costs — Order  LXT.,  r.  6 — Trustee  in 
bankmptoy — Offioial  name — Bankruptcy  Act  1883 
—Insolvent  tnistee. — ^The  fact  of  a  plaintiff  being 
a  trustee  in  bankmptay  and  suing  in  his  official 
I  is  not  per  te  a  snf&oient  gzoond  for  requiiing 


him  to  give  seonrity  for  the  costs  of  the  action. 
To  justify  such  an  order,  insolvency  or  some  of  the 
other  grounds  required  in  the  case  of  an  ordinary 
plaintiff,  must  be  shown.  (The  Trustee  in 
Bankruptcy  of  A.  O.  Pooley  v.  Whetham  and 
others.) page  19S,  608 

Security  for  costs — Summons  by  official  liquidator  in 
the  name  of  a  building  society  noder  the  165tb  section 
of  the  Companies  Act  1862  against  the  manager 
of  the  society  —  Companies  Act  18C2,  ss.  69 
and  165. — Where  a  building  society,  formed  in 
accordance  with  the  provisions  of  6  &  7  Will.  4,  o. 
32,  was  being  wound-up,  end  a  aammons  was 
brought  two  years  ago  by  the  official  liquidator, 
under  sect.  165  of  the  Companies  Act  1862,  against 
the  manager ;  on  a  summons  by  the  manager, 
nnder  sect.  68  of  tbe  Act  1862,  for  security  for 
costs  on  the  ground  of  delay,  and  that  the  assets  of 
the  society  were  insufficiont  to  pay  the  costs  of 
the  first  summons :  Held,  that  the  conrt  had 
general  jurisdiction  to  order  the  offioial  liquidator 
to  rive  security  for  costs  before  any  further  pro- 
ceedings were  taken  in  the  matter.  (Be  Seventh 
East  Central  Building  Society.) 109 

Serrice  of  writ  of  summons  out  of  the  juriadiction — 
Action  to  recover  rent — Defendants  domiciled  or 
ordinarily  resident  in  Scotland. — By  Order  XI,, 
r.  1.,  serrioe  out  of  the  jarisdiction  of  a  writ  of 
summons  may  be  allowed  "  whenever  {b)  any  act, 
deed,  will,  contract,  obligation,  or  liability 
affecting  land  or  hereditaments  situate  within  the 
jurisdiction  is  sought  to  be  construed,  rectified,  set 
aside,  or  enforced  in  the  action  ;  or  (e)  the  action 
if  founded  on  any  breach  or  alleged  bi«aoh  within 
the  inrisdiotion  of  any  contract  wherever  made, 
which,  according  to  the  terms  thereof,  onght  to  be 
performed  witmn  the  jurisdiction,  unless  the 
defendant  is  domiciled  or  ordinarily  resident  in 
Scotland  or  Ireland."  The  plaintiffs,  who  were 
the  executors  of  the  lessor,  brought  an  action 
against  the  defendants,  who  were  the  assignees  of 
the  lessee,  to  recover  one  qo  arter'  s  rent  of  premises 
in  Liverpool,  and  obtained  leave  to  serve  tbe  writ 
upon  the  defendants,  who  resided  in  Sootland. 
On  motion  to  set  aside  the  service  it  was  held  by 
the  Queen's  Bench  Dirision  (51  L.  T.  Beo.  N.  S. 
576)  that  it  was  not  an  action  affecting  land  within 
the  meaning  of  sub-sect,  (b)  of  rule  1  of  Order  XI., 
bnt  was  an  action  founded  on  a  breach  of  contract 
within  the  jurisdiction,  and  which  ought  to  have 
been  performed  within  the  jurisdiction  within  the 
meaning  of  sub-sect,  (a),  and,  as  the  defendants 
were  domiciled  or  ordinarily  resident  in  Scotland, 
the  service  of  the  writ  must  be  set  aside.  Hdd, 
on  i^peal,  that,  as  the  defendants  had  not  executed 
ths  assignment  of  the  lease,  and  there  was  no 
evidence  that  they  had  accepted  it,  the  judgment 
of  the  court  below  must  bs  affirmed.  (Agnew  v. 
Usher)   576,  752 

Settled  aooonnt — Building  society  —  Audited  ao- 
ooiinte— 10  Geo.  4. — In  an  action  brought  by  three 
members  of  a  building  society,  on  behalf  of  all  the 
members  except  the  defendant,  against  the 
secretary,  for  an  account  of  all  moneys  and 
property  of  the  society  come  to  his  hands  as  such 
secretary,  an  order  was  made  by  consent  for  an 
account.  The  order  was  in  general  terms,  and 
contained  no  diieotionthat  setUed  acoonnts  should 
not  be  distnrbed.  On  the  taking  of  the  account  in 
chambers,  the  defendant  relied  upon  an  account, 
which  had  been  audited  by  the  auditor  of  the 
society,  as  conclusive.  A  sommons  was  taken 
out  by  the  plaintiffs  asking  that  this  aooonnt  might 
be  disregarded.  By  the  rnles  of  the  society  it  was 
provided  that,  after  the  auditing  and  signing  of 
ths  accounts  as  therein  mentioned,  "  the  seoretaiy 
shall  not  be  answerable  for  any  mistakes, 
omissions,  or  errors  that  may  be  found  in  such 
accounts  hereafter."  The  Court  of  Appeal  held 
that,  though  the  audited  accounts  oonla  not  bs 
disregarded,  they  were  only  prima  facie  evidenos 
in  favour  of  tbe  defendant,  and  that  the  plain- 
tiffs were  entiUed  to  impeach  them  on  the  ground 
of  fraud.  The  plaintiffs  afterwards  raised  ths 
point  that  the  audited  account  on  which  the  defeo- 
dant  relied  had  not  been  audited  in  aooordanos 
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with  the  mles  of  the  sooiety,  and  wtLS  not  there- 
fore eT?n  prima  faci3  evidence  for  the  defendant. 
Held,  that  the  aooomit  had  not  been  audited  in 
aoootdanoe  with  the  mlee,  bnt  that  the  defendant 
had  the  right  to  show  that  the  audited  aooonnt 
oaght  to  be  treated  as  a  settled  aooonnt  upon  any 
ground  other  than  that  it  had  been  audited  in 
aooordanoe  with  the  mles.    (Holgate  v.  Shntc, 

No.  2.)       pags  ffH 

Special  indorsement — Action  for  recoTery  of  land 
— Mortgagor  attorning  tenant. — A  mortgagee  to 
whom  the  mortgagor  has  attorned  tenant  at  a 
rent  representing  the  interest  on  the  mortgage 
debt,  and  who  has  duly  determined  the  tenancy  by 
notice  to  quit,  may  specially  indorse  the  writ  in 
an  action  to  reooTor  possession  of  the  premises 
under  thix  snb-seot.,  andrign  final  judgment  under 

Order  XIV.    (Danbux  v.  lAyington.)     620 

Third  party — Notice  by  defendant  of  claim  to 
indemnity — Bight  of  third  party  to  oonnter- 
claim  against  plaintiff. — Where  the  defendant 
has  served  a  third-party  notice  the  court  can- 
not allow  the  third  party  to  counter-claim 
agaiost  the  plaintiff.  Although  by  sect.  100 
m  the  Judicature  Act  1873,  "  defendant  shall 
include  every  person  served  with  any  writ  of 
sammons  or  process,  or  Cierved  with  notice  of,  or 
entitled  to  attend  any  proceedings,"  the  term 
"defendant"  does  not  include  a  thinl  party. 
(Edfn  V.  The  Weardale  Iron  and  Uoal  Company.)  726 

Transfer  of  action  to  ('bancery  Division — Counter- 
claim for  specific  performance — Bnles  of  Supreme 
Court  1883,  Order  XLIX.,  r.  3.— The  plaintiffs 
agreed  to  purchase  certain  land  from  the  drfen- 
dants,  and  paid  them  a  deposit.  A  dispute  having 
arisen  as  to  the  defendants'  title  to  the  land,  the 
plaintiffs  refused  to  oarry  out  the  purchase,  and 
<x>mmenced  an  action  in  the  Queen's  Bench  Divi- 
sion to  recover  the  deposit.  The  defendant 
'Counter-claimed  for  specific  performance  of  the 
agreement,  and  applied  to  have  the  action  trans- 
ferred to  the  Chuiaery  Division.  Held,  that,  as 
the  connter-claim  was  admittedly  a  bond  fidt  one, 
and  as  the  Chancery  Division  alone  had  the  requi- 
site machinery  for  giving  the  relief  claimed,  the 
action  onght  to  be  transferred  to  that  division. 
(London  Land  Company  Limited  v.  Harris  and 
others.)      296 

Trial  by  jury — Action  which  before  Judicature  Act 
could  have  been  tried  as  of  right  without  jury — 
Change  of  place  of  trial— Delay— Costs.— An 
action  to  restrain  the  defendants  from  obstructing 
the  plaintiffs'  water  rights  was  set  down  in  the 
Chancery  Division  on  the  27th  May,  and  briefs 
were  delivered  on  the  7th  JnJy.  On  motion  by  the 
defendants  that  the  trial  might  take  place  at  Man- 
chester before  a  judge  and  jury :  Held,  that  the 
defendants  had  an  absolute  right  to  trial  by  jury ; 
that  Manchester  was  the  proper  place  foi  the 
trial  i  the  costs  to  be  reierved  on  account  of  the 
defendants'  delay  in  bringing  their  motion.  (The 
Old  Mill  Company  v.  The  Dnkinfield  Local 
Board.)       414 

Trial  of  action — Dooument — Notice  to  produce — 
Secondary  evidence.— Action  to  restrain  alleged 
libel  to  the  effect  that  the  plaintiff  was  infringing  the 
patent  rights  of  the  defendant,  a  rival  tradesman. 
The  defendant,  in  cross-examination,  stated  that 
he  had  been  in  the  habit  of  consulting  A.,  an 
engineer  (one  of  his  witnesses),  as  to  his  patents, 
and  had  received  from  him  a  written  report.  "The 
plaintiff  had  not  required  from  tiie  defendant  an 
afSdavit  of  documents,  and  on  the  twelfth  day  of 
the  trial  notice  was  riven  by  leave  t?  the  defen- 
dant to  produce  the  report  next  dav.  The  report 
not  being  produced  next  day  the  plaintiff's  conn- 
sal,  after  the  evidence  for  the  defendant  was  dosed, 
asked  leave  to  recall  the  defendant  or  A.  to  be 
examined  as  to  the  contents  of  the  report,  or  that 
A.  might  produce  a  copy  of  it.  The  court  refused 
to  allow  parol  evidence  to  be  given  at  that  stage 
of  ^the  trial,  with  respect  to  a  document  as  to 
whioh  no  proper  notice  to  produce  had  been  given. 
(SuggandCo.  ».  Urayand  Co.) 194 

Witness — Kxamination  before  examiner — Adjourn- 
ment after  deposition*  signed — Power  to  recnil 


witness. — ^After  the  examination  of  a  witnsM  bad 
been  taken  before  an  examiner  of  the  court,  and 
the  depositions  had  been  read  over  to  him  and 
signed,  the  examiner,  on  the  request  of  the  party 
at  whose  instance  tiie   examination  was  taking 

?Iaoe,  adjourned  the  further  examination  sine  die. 
he  witness  did  not  consent  to  such  adjournment. 
A  notice  recalling  the  witness  was  subsequently 
sent  to  him,  bnt  he  objected  to  attend  on  the 
ground  that,  under  Order  XXXVII.,  r.  45,  of  the 
Bnles  of  Conrt  of  Feb.  1884  (prior  to  bein|[ijtered), 
whioh  give  an  examiner  power  to  adjourn  the 
•xaininati(ni  with  the  consent  of  the  "  parties,"  no 
adjournment  conid  be  made  without  the  oonaent  of 
the  witness  ;  and  that,  as  the  depositions  had  been 
signed  and  the  proceedings  thereby  oonolnded, 
the  witness  could  not  be  recalled  without  a  fresh 
summons  being  taken  out.  Held,  that  the  objec- 
tion was  not  a  valid  one ;  that  it  would  be  improper 
in  official  proceedings  not  to  allow  a  witness  to  be 
recalled ;  that  rale  45  of  Order  XXXVII.  required 
the  consent  of  the  parties,  bnt  not  of  the  witnesses, 
to  an  adjournment ;  that  the  notice  which  had 
been  duly  served  upon  the  witness  when  he  was 
recalled  was  a  proper  and  sufficient  one ;  and  that 
thewitneis  most  attend  at  his  own  expense.  (He 
The  Metropolitan  (Brush)  Blectrio  Light  and 
Power  Company  Limited ;  Ex  parte  Offer.)   ...page  816 

PBESCEIPTION  ACT. 
Bight  of  way — User  at  long  intervals — "  Enjoyment 
for  the  full  period  of  twenty  years." — The  defen- 
dant claimed  a  right  of  way  under  the  Prescription 
Act  (2  &  3  Will.  4,  0.  71),  in  respect  of  twenty 
years'  user  as  of  right.  The  user  had  been  a  nser 
to  oart  timber  along  the  way  in  qnebtion  from  a 
wood  belonging  to  the  defendant  adjoining  the 
way.  The  evidence  shewed  that  the  timber  had 
been  cut  in  the  wood  in  the  years  1851-3, 1866-8, 
and  again  in  the  year  before  the  action  was  com- 
menced ;  and  that  in  those  years  the  timber 
out  was  carted  along  the  way  in  question  as  of 
right  and  without  interruption,  so  that  the  defen- 
dant had  in  fact  for  the  fast  thirty  years  nsed  the 
way  whenever  he  wanted  to  do  so,  although  that 
happened  to  be  only  twice  before  the  dispute  arose. 
Held,  that  there  had  not  been  an  nmnterrupted 
enjoyment  of  the  way  for  twenty  years  within  the 
meaning  of  the  Prescription  Act,  whioh  Act  did  not 
apply  to  so  diacontinnanB  ai;  easement  as  that 
ohdmed.    (Hollins  v.  Verney.)   753 

PEINCIPAL  AND  AGENT. 
Contract  in  writing — Incorporation  of  oostom  in — 
Evidence — Admiasibilify  of — Broker — Bought  note 
oontaimng  clause  referring  disputes  to  broker — 
Custom  of  personal  liability  of  broker  on  non- 
disclosure of  principal.  — D.  and  Co.,  acting  an 
brokers  for  the  buyers  and  sellers  in  the  matter  cf 
the  sale  and  purchase  of  a  quantity  of  hides,  signed 
a  bonght  note  to  the  effect  that  they  had  parcluued 
the  same  on  account  of  B.  and  Brother,  the  buyers, 
containing  the  following  clause :  "  If  any  diffe- 
rence or  dispute  should  arise  under  this  oontract, 
it  is  hereby  mutually  agreed  between  sellers  and 
buyers  that  the  same  shall  be  settled  by  the  selling 
brokers,  whose  decision  in  writing  shall  be  finfU 
and  binding  on  both  sellers  and  buyers."  In  an 
action  by  B.  and  Brother  against  D.  and  Co.  for 
breach  of  this  contract,  the  plaintiffs  tendered 
evidence  of  a  custom  of  the  City  of  London,  by 
whioh,  as  they  alleged,  brokers  failing  to  disclose 
the  names  of  their  principals  within  a  reasonable 
time  after  the  date  of  the  contract  become  per- 
sonally liable  thereupon.  Held,  on  motion  for  new 
trial,  that  such  evidence  was  righUy  rejected,  as 
the  onstom,  if  proved,  would  have  b«en  incon- 
sistent with  the  clause  of  the  bonght  note  referring 
disputes  arising  thereunder  to  the  selling  brokers. 
(Barrow  and  Brother  v.  Dyster,  Nalder,  and  Co.)  573 

PBINCIPAL  AND  SUBETY. 
Discharge — Payment  by  debtor  to  co-surety — ^Non- 
disclosure.— ^A  surety  to  a  bond  is  not  entitled  to 
be  discharged  from  his  liability  to  oontribution 
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beoniae  the  prinoipel  debtor  has  applied  part  of 
the  Bom  iKVTOwed  in  payment  of  a  debt  dne  from 
bim  to  hie  oo-mirety  nnder  an  nndisolosed  agree- 
nMSDtwith  raoh  oo-iarety.  (Maokreth  v.  Walmea- 
ley.)    page    19 

PBI80NS  ACT  1877. 
Soperannnation  —  Compenaation — Apportionment — 
Snperannnation  Aot  1859— Special  nunnte. — At  the 
time  of  the  coming  into  operation  of  the  PriBone 
Aot  1877  C.  was  the  goremor  of  apriaon  which  had 
been  under  the  oontrol  of  the  justices  of  M.  as  the 
local  antiiority,  bnt  by  the  Act  it  was  transferred 
to  the  Seoretaiiy  of  State  for  the  Home  Department. 
Shortly  afterwards  C,  who  was  not  incapacitated 
in  any  way,  resigned  nia  appointment  in  order  to 
facilitate  some  impiOTCments  in  the  organisation  of 
the  prison,  and  the  Commissioners  of  the  Treasnry 
gianted  him  an  annuity  pursuant  to  sect.  36  of  the 
Act,  and  apportioned  it,  in  accordance  with  paia- 
grapb  4  of  tnat  section,  between  the  county  rates 
cf  M.  and  moneys  to  be  provided  by  Parliament. 
Xo  special  minnto  within  the  meaning  of  sect.  7  of 
the  Sbperannnation  Aot  1859  (22  Yict.  o.  26)  was 
made  or  laid  before  Parliament  with  reference  to  C. 
or  hia  ol&ee.  Held,  tiiat,  upon  the  tme  oonstmo- 
tion  of  the  Act,  the  commissioners  bad  power  to 
apportion  the  annuity  as  they  had  done,  and  that 
the  prorisions  of  the  Act  of  1859  as  to  a  special 
minute  were  directory  only,  and  not  a  condition 
precedent  to  the  granting  of  an  annuity  such  a* 
that  in  queetion.  (The  Justices  of  Middlesex  «. 
TliaQneen.)     S13 

PBOHIBinON. 
ConnW  Conrt— Insufficient  notice  for  new  trial — 
Jnnsdiotion  of  judge  to  re-hear  a  case  when  an 
isaoiBcient  notice  baa  been  given. — Order  XXVm., 
r.  1,  of  the  Connty  Court  Rules  1875,  provides  that 
a  peraon  applying  for  a  new  trial  in  a  County  Court 
isliall  give  the  oppoeite  party  seven  clear  days' 
notice  in  writing  of  his  mtention  so  to  appl^.  A 
notice  was  ^ven  Dv  the  defendant  to  the  plaintiffs 
by  letter  on  the  8tn  Nov.,  stating  that  he  wonld 
apply  on  the  12th  Nov.  for  a  new  trial.  The  plain- 
tive refused  to  accept  this  notice  us  being  too 
abort,  and  did  not  attend  at  the  hearing  on  the 
12th.  The  fact  that  the  plaintiffs  objected  to  the 
notiee  was  brought  before  Vke  judge,  who,  however, 
made  an  order  for  a  new  trial.  The  plaintiffs 
applied  for  a  prohibition  to  restrain  the  judge  from 
hearing  the  case  on  the  new  trial.  Held,  that  a 
prohibition  ought  not  to  be  granted,  as  the  proper 
proceeding  to  have  beem  adopted  wonld  have  been 
to  have  made  an  application  to  the  jadge  to  set 
aside  the  order  for  a  new  trial  as  irregnlar, 
(Tmstees  of  Evan  Jones  V.  Oittins.) 599 

PUBLIC  COEPOEATION. 
Elementary  Ednoation  Act  1870 — School  Board — 
Compulsory  purchase  of  lands — Exchange  of  the 
lands  with  a  t^ird  party — Agreement  prior  to  notice 
to  treatr— Domauwi  abtqus  injuria— Ultra  viret. — 
The  School  Board  had  taken  some  land  oompnl- 
eorily  nnder  the  lElementary  Education  Aot  1870. 
Th«  plaintiff,  who  had  been  served  by  the  defen- 
dants with  notioe  to  treat  for  his  land,  afterwards 
disoovered  that  they  had  already  agreed  to  ex- 
change a  portion  of  the  land  included  in  the  notioe 
for  other  laud,  thereby  securing  to  the  board  addi- 
tional land  and  other  advantages,  instead  of  allow- 
ing him  to  re^i  those  advantages  which  he  wonld 
have  done  had  he  remained  in  possession  of  his 
land,  and  he  moved  that  the  defendants  might  be 
restrained  from  using  the  land  otherwise  than  for 
edncational  purposes.     Held,  that  the  principal 

anestion  was  whether  or  not  the  land  taken  from 
^e  plaintiff,  and  which  had  been  exchanged,  was 
taken  bond  fide  within  sect.  19  of  the  Elementary 
Education  Act  1870,  fbr  the  purpose  of  providing 
sufficient  school  acoommooation ;  that,  as  the 
aohemeof  exchange  was  one  which  the  Educational 
Department  had  sanctioned,  and  as  the  board  had 
not  (like  a  railway  company)  acquired  the  land 
merely  for  their  own  profit,  and  as  the  land  taken 


from  him  was  used  in  an  exchange  advantageous 
to  the  schools,  his  views  and  schemes  oonid 
not  now  be  regarded ;  that,  although  be  might 
have  lost  the  chance  of  making  a  profitable 
bargain,  such  loss  was  no  cause  of  action, 
but  only  a  damnum  abtque  injurii ;  and  that 
his  motion  must  fail:  (Bolls  v.  School  Board  of 
London.)    page  567 


PUBLIC  HEALTH  ACTS. 

Bye-laws — Notice  of  intention  to  erect  new  buildings 
and  send  pluis— Conviction  for  erecting  new  build- 
ings without  notice — Question  of  fact. — Bye-laws 
were  made  for  the  borough  of  S.  nnder  the  powers 
given  by  sect.  84  of  the  Local  Government  Aot 
1858  This  Act  was  repealed  by  the  Pnblio  Health 
Act  1875,  but  by  sect.  326  of  the  latter  Aot  all  bye. 
laws  duly  made  under  any  of  the  Sanitary  Acts  by 
this  Act  repealed,  and  not  inconsistent  with  any  <w 
the  provisions  of  this  Aot,  rhall  be  deemed  to  be 
b^e-laws  nnder  that  Act.  The  27th  bye-law  pro- 
vided that  every  person  who  intended  to  erect  any 
new  bnilding  should  give  one  month's  notioe  of 
snoh  intention,  and  send  in  a  plan  of  the  works  to 
the  snrveyor  for  the  urban  sanitary  authority.  The 
81st  b^e-law  provided  that,  if  the  owner  or  peraon 
intending  to  construct  anynewbuilding  fail  to  give 
the  required  notices,  or  constrnnt,  or  cause  to  be 
constructed,  any  buildings  contrary  to  the  provi- 
sions of  any  of  the  said  bye-laws,  he  shall  be  liable 
for  each  offence  to  a  penalty  not  exceeding  5i. ;  and 
ha  shall  pay  a  further  sum  not  exoeeding  40«.  for 
each  day  snoh  buildings  shall  continue  or  remain 
oontnuy  to  ite  said  provision.  The  appellant  con- 
tended that  he  was  not  bound  to  give  notice  or  send 
a  plan  of  alteration!  he  proposed  to  make  in  his 
house,  as  the  alterations  merely  consisted  in 
raising  the  old  walls  a  stoiy  higher,  but  he  sent  a 
plan,  as  he  said,  as  a  matter  of  courtesy.  This 
plan  was  disapproved  of,  and  notice  of  each  dis- 
approval was  sent  to  the  appellant,  but  he  went  on 
with  the  buildings.  He  was  then  summoned  by 
the  respondent,  who  was  the  surveyor  for  the 
urban  sanitary  anthority,  for  neglecting  to  give 
notioe  and  send  plans  as  required  by  the  bye-laws. 
The  magistrate  found  that  the  structure  was  in 
fact  a  comfortable,  good-looking  dwelling-house, 
which  previously  it  was  not.  He  also  found,  as  a 
fact,  that  the  old  building  was  partly  pulled  down 
to  the  ground  floor,  and  that  the  buildings  erected 
on  the  site  thereof  formed  a  new  building  intended 
for  occupation,  and  that  they  were  not  adapted  for 
personal  occupation  previonsly,  and  that  they  were 
"  a  new  building  "  within  sect.  159  of  the  Public 
Health  Aot  1875.  The  appellant  was  convicted 
and  fined  40*.  and  costs,  and  a  further  sum  of  20>. 
for  each  day  the  work  should  continue  or  remain 
contrary  to  the  provisions  of  the  said  bye-laws. 
Held,  tiiat  the  question  whether  the  alterations 
oonstituted  a  "  new  building  "  was  a  question  of 
fact  for  the  magistrate  to  decide,  and  that  he  had 
decided  as  a  fact  that  they  did  constitute  a  "  new 
building,"  and  that  the  penalty  of  51.  was  payable 
in  addition  to  the  penal^  of  40«.  a  day,  though  the 
information  laid  against  the  appellant  was  only 
for  not  having  given  the  notice  and  plans  under 
the  27th  bye-law.  (James,  app.,  v.  Wyvill, 
resp.) 237 

CJompensation  for  damage — Prooednre — Arbitration 
— Dispute  as  to  liabili^. — The  arbitration  clauses 
of  the  Pablic  Health  Aot  should  receive  the  same 
interpretation  as  those  of  the  Lands  Clauses  Aot. 
By  sect.  308  of  the  Public  Health  Act  1875,  where 
any  person  sustains  any  damage  by  reason  of  the 
exercise  of  any  of  the  powers  of  the  Aot,  the  local 
antiiority  shall  make  compensation,  "  and  any  dis- 
pute as  to  the  fact  of  damage  or  amount  of  com- 
pensation shall  be  settied  by  arbitration."  Held, 
that,  although  the  local  anthority  bonifide  dispute 
their  liability,  the  arbitrator  has,  nevertheless, 
jurisdiction  under  the  section  to  make  his  award  as 
to  the  fact  of  damage  and  the  amount  of  compensa- 
tion. The  question  of  liability  should  be  raised  in 
an  action  on  the  award.  (Brierley  Hill  Local  Board 
v.Fearsall.)      577 
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Local  Board  of  Health  —  Ultra  viret — PremisM 
beyond  limit  of  diatriot — Agzeemeat  for  oon- 
neoting  sewer — Drainage  of  houses  hereafter  to 
be  ereotsd. — The  defendants  were  the  owners  of 
the  Clewer  estate  of  142  acres,  of  which  sixteen 
were  within  and  the  remainder  without  the  limlto 
of  the  boroagh  of  New  Windsor,  for  which  tha 
pUtintifFs  were  the  local  board  of  health.  By  an 
indenture  dated  the  8rd  Ang.  1857  the  local  board 
of  health  of  that  date  had  granted  to  the  pie- 
deceiaor  in  title  of  the  derendants,  his  heirs  and 
assigns,  in  considerattoo  of  his  having  constmcted 
a  certain  sewer,  and  of  a  payment  ot  101.  a  year, 
"  leaye  and  licence  to  dram,  carry  off,  and  permit 
to  flow  off  into  and  through  a  certain  diain  within 
the  limits  of  the  said  district  all  the  drainage  and 
sewage  from  the  property  and  houses  then  belong- 
ing to  him  at  Clewer,  and  any  houses  thereafter  to 
be  erected  on  the  said  property."  There  was  at 
the  date  of  the  indenture  only  one  street  of 
houses  on  the  said  property  outside  the  limits  of 
the  district ;  many  others  had  since  been  built. 
This  was  an  action  to  set  aride  this  deed  aa 
ultra  mres  so  far  as  it  related  to  houses  not 
erected  at  this  date.  Held,  that  sect.  48  of  the 
Pnblio  Health  Act  1848,  under  whidi  the  board 
acted  in  executing  the  deed,  only  gave  them  the 
power  of  making  the  terms  and  conditions  upon 
which  a  sewer  might  be  connected  with  their 
system,  and  so  long  as  the  sewer  remained  the 
dune  no  complaint  could  be  made  of  the  amount 
of  sewage  sent  down  it ;  therefore  the  agreement 
was  not  ultra  vires.  (The  Mayor,  Ac,  of  New 
Windsor  V.  StoTell.)      .j>a;«  626 

Sewering  private  street — Cost  exceeding  501. — Con- 
traot  not  under  seal — Becovery  of  amount  appor- 
tioned from  the  frontagers.  —  Sect.  174  of  the 
Public  Health  Act  1875  provides  that  every  con- 
tract made  by  an  urban  authority,  whereof  tha 
value  or  amount  exceeds  fifty  pounds,  shaU  be  in 
writing  and  sealed  with  the  common  seal  of  such 
snthoiity.  Where  an  urban  authority  employs  a 
contractor  to  sewer  a  street  under  sect.  150  of  the 
Public  Health  Act  1875,  at  a  cost  exceeding  501., 
and  pays  the  contractor  for  the  work,  and  appor- 
tions the  amount  amongst  the  various  frontagers, 
it  is  no  defence,  in  an  action  by  the  urban  autho- 
rity against  a  frontager  to  recover  the  amount 
apportioned  against  him,  to  show  that  tbe 
contract  for  the  work  was  not  in  writing  under 
the  seal  of  the  urban  authority.  (The  Boome- 
month  CommisaioneTS  v.  Watts.)      823 

PUBLIC  PEACE. 
Disturbance  of — Salvation  Arm^ — Singing,  shouting, 
and  comet  playing  in  pubhc  streista — Hastings 
local  Aot  (2  Will.  4,  c.  xoi.  s.  61).— By  the  61st 
section  ot  the  Hastings  local  Aot  (2  Will.  4,  o.  xd.) 
it  is  iirovided  that  if  any  person  shall  make,  excite, 
or  join  in  any  brawl,  or  otherwise  disturb  the 
public  peace,  every  person  so  offending  shall  for 
every  such  offence  forfeit  and  pay  any  sum  not 
exceeding  forty  shillings.  A.,  B.,  and  S.,  members 
of  the  Siavation  Army,  led  a  crowd  by  a  oironitcnis 
route  through  certain  of  the  streets  of  the  town  of 
H.  tothe  meeting-house  of  the  Arm^,  S.  during  the 
march  blowing  a  comet  loudly  and  in  a  discordant 
manner, and  A.  and  B.  marcung  with  him  singing 
hymns,  beating  time,  and  shouting  loudly 
'Alleluia "  and  other  expressions.  Several  <n 
the  inhabitants  of  the  streets  through  which  they 
passed  were  disturbed  by  the  loud  and  discordant 
noises,  but  there  were  not  more  than  fifteen  mem- 
bers of  the  Salvation  Army  present,  much  of  the 
noise  being  caused  by  a  mob  of  400  or  500  persons 
following  them,  and  hostile  to  their  proceedings. 
Information  having  been  preferred  against  A.,  B., 
and  S.  under  ilie  local  Act  for  disturbing  the  pnblio 
peace,  it  was  found  as  a  fact  that  A.,  B.  and  S. 
disturbed  the  public  peace  within  the  meaning  of 
the  statute,  and  they  were  convicted.  Held,  on 
case  stated,  that  there  was  no  evidence  of  the 
oBeaoe  charged  upon  which  the  defendants  could 
be  rightly  convicted  under  the  Act  of  disturbing 
the  pnblio  peace,  and  that  the  oonviotion  must  be 


quashed.    (Beaty  and  others,  apps.,  e,  Glenist^, 
resp.) -po^e  SOi 

BAILWAT  COMPANY. 

Compulsory  purchase  by  —  "House" — Company 
tatdng  part  of  paddock  and  private  road — uinds 
Clauses  Consolidation  Act  1815. — The  owner  of  a 
freehold  property  built  a  house  thereon,  and  laid 
out  ornamental  ground  and  a  gardim,  and  sur- 
rounded the  whole  by  a  wall.  Immediately  to  the 
rear  of  the  house  and  garden  was  a  paddock,  by 
the  side  of  which  a  private  road  passed,  leading 
from  the  house  and  through  double  omamentu 
gates  into  a  public  road.  A  railway  company  gave 
notice  to  treat  for  a  portion  of  the  paddock  and 
private  road.  The  owner  required  them  to  take 
the  whole  of  the  property.  Held,  that  tha  paddock 
formed  part  of  the  "house"  within  the  meaning 
of  sect.  92  of  the  Lands  Clauses  Consolidation  Act 
1845,  and  that  the  company  must  purchase  the 
whole  propartrf.  (Barnes  v.  Soutnsea  Hallway 
Company.) 762 

Contract  between  railway  compwiy  and  passenger — 
Delay — Wilful  misconduct — LiMility  of  rauway 
company. — Plaintiff  took  a  xetom  first-class  ticket 
from  Paddington  to  Bridgnorth,  a  station  on  a 
branch  of  the  defendante'  main  line,  intending  to 
travel  by  a  train  advertised  to  run  through  with- 
out intomption.  There  were  printed  on  the  faoe 
of  the  return  half  of  the  ticket  the  words  "  See 
back,"  and  on  the  back  of  each  half  the  words, 
"Issued  subject  to  the  conditions  stated  on  the 
company's  tune-bills."  The  time-bills  were  pub- 
lished monthly  in  a  book  of  about  one  hundred 
pages,  and  on  the  first  or  outside  page  was  a  notice 
headed  "  Train  bills,"  that  the  company  would  not 
be  accountable  for  injury  which  might  arise  from 
delays,  unless  in  consequence  of  tho  wilful  miscon- 
duct of  the  company's  servante.  On  the  day  of 
the  plaintiff's  journey,  being  Christmas  Eve,  there 
was  an  unsually  large  number  of  pe  rsons  travelling 
on  the  defendante'  fines.  The  weather  was  foggy, 
and  some  fire  hours  earlier  there  had  been  a  colu- 
sion  between  two  trains  on  the  main  line.  The 
advertised  train  was  divided  into  two  parts,  and 
the  plaintiff  was  put  into  the  second  part,  which 
started  thirteen  mmutes  late ;  it  was  also  delayed 
by  the  fog  and  the  excessive  traffic  on  the  journey. 
In  consequence  the  plaintiff  missed  the  tram 
which  was  advertised  to  run  along  the  branch  la 
oonneotion  with  the  main  l^e  train.  He  was 
detained  at  the  junction,  where  there  was  but  little 
accommodation,  and  being  refused  a  special  train, 
proceeded  at  his  own  request  in  a  carriage  attaohed 
to  a  goods  train.  This  carriage  was  second-class, 
the  station-master  at  the  junction  having  no  first- 
class  carriage  available.  The  plaintiff's  jonmey 
took  about  ten  hours  instead  of  six  hours  as  adver- 
tised. In  a  County  Court  action,  on  proof  of  these 
facte  and  the  evidence  of  a  letter  from  the  defen- 
dante to  another  passenger  by  the  same  train, 
forwarding  a  sum  of  money  demanded  for  compen- 
sation, ue  jndge  awarded  the  plaintiff  It. 
damages  for  the  delay  and  inconvenience  he 
suffered.  Held,  upon  a  special  case,  that  the 
cenditions  on  the  time-bills  were  incorporated  in 
the  plaintiff's  contract  with  the  company ;  that 
there  was  no  evidence  under  the  circumstances  of 
the  defendante'  wilful  misconduct,  or  of  their 
liability;  and  that  the  County  Court  judge  was 
wrong.  (Woodgate  v.  Great  Western  £^way 
Company.) 826 

Inequality  of  charges — Undne  preference — "Agency 
commission"  for  developinf^  particular  trade — 
Equal  rates  for  each  of  a  "  gr^np "  of  places — 
"  Passing  only  over  the  same  portion  of  the  line  of 
railway' — The  Railways  Clauses  Consolidation 
Act  1845— The  Bailway  and  Canal  Traffic  Aot  1854. 
— ^A  railway  company  having  induced  a  steamship 
oompany  to  ooal  their  vessels  at  the  port  of  G.,  on 
the  nnderstanding  that  they  should  be  supplied 
with  ooal  at  a  rate  below  the  current  price,  made  B. 
an  allowanoe  of  8d.  per  ton  on  the  ratea  for  car- 
riage of  coal  from  the  South  Yorkshire  coalfield  to 
6.  in  respect  of  all  coal  shipped  on  board  the  said 
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I,  giving  no  public  or  other  notioe  thkt  tbey 
wsr*  doing  so,  or  would  make  a  eimilar  allowuioe 
to  other  penona  under  similar  oironmstilieee. 
The  rmQway  oompanr  ilso  bond  fide,  and  not  with 
the  objeotof  ^ring  a  preferontial  rate  of  oarriafre, 
in  couideration  <J  B.  providing  resseU  for  tne 
purpoaa  of  developing  the  ooal  trade  between  O. 
and  English  porta  aonth  of  Harwich,  and  running 
the  liak  of  the  laid  traffio,  allowed  B.  an  "  agency 
oommiasion  "  of  6d.  per  ton  on  all  ooal  ehipiwd  by 
him  from  O.  by  coastwise  vessel  to  Knglisn  porta 
aonth  of  Harwich,  but  no  opportunity  was  atForded 
to  the  public  in  general  or  other  persons  sending 
ooad  by  their  railway  to  6.  of  earning  the  like 
payment  by  the  like  aervieee.  Held,  in  an  action 
Dy  the  railway  oompany  air^nst  a  South  Yorkshire 
colliery  oompany  sanding  ooala  by  their  railway  to 
Q.  for  balance  of  carriage  account,  the  colliery 
company  coonter-olaiming  for  overchargea,  that 
both  the  allowance  and  this  "  agency  comausaioo  " 
were  breaohsa  of  the  provisions  of  the  90th  section, 
and  that  the  ooUieiy  oompany  were  entitled  to 
leoover  the  chargea  made  to  them  in  ezoeia  of  the 
charge  madeto  B.  for  aimilar  servicea.  The  raQway 
iMMnpaay  alao  allowed  B.  a  rebate  of  2  per  cent,  on 
Ida  net  delat  in  respect  Ol  all  the  coal  carried  for 
bim.  Held,  that  notwithstanding  that  the  railway 
oempany  were  allowed  to  take  B.'s  emp^  waggons 
to  any  cdliery  with  which  he  dealt,  and  so  carried 
Ilia  coals  more  economically  than  those  of  the 
«olliaiy  eecUng  to  reoover  overcharges,  yet, 
■a  the  railway  oompany  did  sot  prove  that  tiie 
sJlowanoe  adequately  reprsaented  the  saving,  it 
was  a  breach  of  the  90th  section.  The  railway 
company  ehaiged  the  same  rate  for  the  oarria|7e  of 
ooal  to  O.  nom  each  of  forir- eight  ooUieriea 
grouped  along  a  aection  of  their  Une  fifteen  milea 
m  length,  of  which  the  colUeiT  aeeking  to  recover 
overahaig«8  was  nearest  G.  Held,  that,  notwith- 
standing that  the  termini  of  the  transit  were 
different  in  the  case  of  each  colliery,  the  case  came 
within  the  meaning  of  ilia  words  "passing  only 
over  the  same  line  of  railway,"  and  that  the 
charging  at  the  same  rates  to  the  whole  group  was 
•  breach  of  the  section.  Hold,  that,  notwith- 
■tandiDg  that  the  colliery  company  had  refused  to 
pay  the  alleged  overcharges,  their  counter-claim 
to  retain  them  was,  in  substance,  an  action  for  a 
contravention  of  the  2nd  section  of  the  Bailway 
and  Canal  Traffic  Act  1854,  which  by  reason  of  the 
proviaioDa  of  the  6th  aection  of  the  Act  will  not 
lie.  (The  Manchester,  Sheffield,  and  Lincolnshire 
Bailway  Company  v.  The  Denaby  Main  Colliery 

Company.)       pa<7«  698 

Land — Easement — Lands  Clauses  Consolidation  Act 
1845 — Special  Act. — By  tiie  special  Act  incorporat- 
ing the  S.  Bailway  Company,  the  Lands  Clauses 
Consolidation  Act  1845  was  incorporated  therewith, 
except  where  expressly  varied  thereby.  By  sect.  8 
it  was  provided  that  the  line  of  the  S.  Company 
■honldbe  carried  in  one  place  over,  and  in  another 
place  under,  the  line  of  the  O.  Vi.  Bailway  Coqi- 
pany  by  a  bridge  and  a  tunnel.  It  was  further 
provided  that  the  tunnel  was  to  be  the  property 
of  tba  Q.  W.  Bailway  Company  subject  to  the 
light  of  the  S.  Bailway  Company  to  run  trains 
tlmragh  it,  and  that  uie  8.  BaUway  Company 
were  not  to  purchase  any  land  of  the  Or.  W.  Bail- 
way  Company,  or  interfere  with  their  land  except 
for  the  purposes  of  the  above  crossings.  The  8. 
Bailway  Ccnupany  were  proceeding  to  make  the 
croaaiiiga,  but  the  O.  W.  Bailway  Company  brought 
this  action  to  reetrain  them  on  the  ground  that  the 
whole  of  their  capital  had  not  bMn  subscribed, 
and  therefore,  under  aeot.  16  of  the  lands  Clauses 
Act  1845,  they  could  not  put  in  force  any  of 
the  poweos  of  the  special  Act  in  relation  to  the 
compulsory  taking  of  land.  Held,  by  I<ord  Fits- 
gerald,  that  the  easements  granted  by  aect.  8  of 
the  meeial  Act  were  not "  land  "  within  the  meac- 
ingoi  aect.  16  of  the  Landa  Clanaea  Act  1845,  and 
that  the  action  was  not  maintainable.  By  Lord 
Bramwdl,  that  aect  S  of  the  Lands  Clauses  Act 
1845,  which  says  "  the  word '  land '  shall  extend 
to  messuagea,  lands,  tenements,  and  hereditaments 
of  any  tennre,"  must  be  oonatraed  to  mean  "  of 


whatever  tenure  if  any,"  and  that  seot.  16  extmds 
to  incorporeal  hereditaments  such  as  those  granted 
by  the  special  Act,  but  that  the  8.  Company  must 
be  held  to  have  entered  on  the  land  under  sect.  85 
of  this  Lands  Clauses  Act  1845,  and  not  to  have 
taken  it  compulsorily  under  sect.  16,  and  that  the 
action  was  not  maintainable.  (The  Great  Wes- 
tern  Railway  Company  t.  The  8  windon  and  Chelten- 
ham Extension  Bailway  Company.) page  798 

SoUoitor — Notice  to  treat — Counter-notice — ^Accept- 
ance of  by  solicitor — Lands  Clauaea  Conaolidatum 
Act  1845— Companiea  Clauses  Consolidation  Act 
1845. — The  acceptance  by  the  solicitors  of  a  rail- 
way company  of  a  counter-notice,  aerved  upon  the 
oompany  under  aect.  92  of  the  Lands  Clauaea  Act 
1845  which  is  bad  does  not  bind  the  company. 
(Treadwell  v.  The  London  and  Sonth-Westem 
Bailway  Company.)       894 

BATma. 

LighUiouse— Bateabiliiy  of— Not  under  control  at 
general  lighthouse  authority — Part  of  tower  used 
as  tolegraph  station — "Beneficial  oocnpation" — 
Adipinmg  buildings — Merchant  Shipping  Act  1854. 
— The  appellants  appealed  against  a  poor  rate 
made  by  the  respondents  in  accordance  with  a 
supplemental  valuation  of  rateable  hereditaments 
in  tike  parish  of  Llanetlian,  wherein  the  appellonta 
were  assessed  in  respect  of  a  lighthouse,  tolegraph 
station,  houses,  buildings,  and  mnd  at  Point  Lynaa, 
at  the  gross  estimated  value  of  305{.,  and  rateable 
value  of  244i.  Held,  ''liat  the  tower  was  in- 
capable of  profitable  occupation  as  a  lighthouae, 
but  it  being  also  used  as  a  telegraph  station,  it 
waa  in  that  respect  oq>able  of  a  beneficial  occupa- 
tion, and  theTei<ne  rateable,  and  that,  with  respect 
to  the  ad joiidng  houses,  it  navinr  be<9n  found  as  a 
fact  thai  their  value  was  enhanced  from  being  used 
in  connection  with  the  tower,  the  assessment  made 
on  that  footing  was  correct.  Held,  also,  that  the 
430th  section  of  the  Merchant  Shipping  Act  did 
not  apply,  and  was  applicable  only  to  lighthouses 
under  the  control  of  general  lighthouse  authorities. 
(The  Mersey  Docks  and  Harbour  Board  0.  Hie 

Overseers  of  Llaneilian.)     62 

Telephone  wires,  poles,  and  attachmenta — Occu- 
pation— Bateability. — A  telephone  oompany  were 
the  ownera  of  certain  overhead  wires,  which 
were  supported  by  poles  fixed  in  the  ground,  and 
by  attachments  to  the  roof  a  and  chimneys  of  bnild- 
inga.  The  consent  of  the  owners  and  occupiers  of 
the  land  and  buildings  was  in  every  case  fint 
obtained  in  written  agreements,  by  which  the 
company  undertook  to  pay  an  annual  sum  as  an 
acknowledgment,  to  make  good  any  damage  that 
might  be  done  to  the  property,  and  to  remove  the 
wires,  attachmenta,  and  poles,  npon  notice  to  that 
effect.  The  only  aooess  to  the  wires  and  attach- 
menta on  the  bmlilinga  waa  through  the  interior  of 
the  buildings  by  the  permission  of  the  owners  or 
occupiers,  and  then  only  during  business  hours, 
the  company  having  no  key  or  oUaer  way  of  obtain- 
ing admittance  thweto.  himilarly  the  only  aooess 
to  the  polea  was  by  the  permiasion  of  the  ownera  or 
occupiera  of  the  land.  Held,  that  the  tolephone 
company  had  auoh  an  "excluaive  occupation  "  of 
those  parts  of  the  buildings  to  which  the  wires 
were  attached,  and  of  the  land  in  which  their  poles 
were  fixed,  aa  would  render  them  liable  to  be  rated, 
and  that  conaequentiy  the;  were  rateable  in  respect 
of  their  wires,  attachments,  and  poles  taken  as  one 
entire  systom.    (Lancashire   and  Cheshire  Tela- 

Shonic  Exchange  Company,  apps.,  v.  Overseers  of 
[anchester,  reape.)      160 

Validi^  of  rate — Ordar  under  aeal  of  district  board 
requiring  overaaera  to  levy  rate — "  lasuing  of  such 
order" — The  Metropolis  Management  Act  1855. — 
On  the  9th  April  1884  the  Fnlham  District  Board 
of  Works  amxed  their  seal  to  certain  orders  or 
precepts  addressed  to  the  churchwardens  and 
overseers  of  the  several  parishes  within  their  dis- 
trict, requiring  them  to  levy  and  pay  over  to  the 
treasurer  of  the  board  the  sums  thuwn  mentioned. 
On  the  same  day  the  clerk  to  the  board  wrote  to  ^ 
the  overaeera  informing  them  that  the  preoeptST  I  p 
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had  b«en  sealed,  and  wers  ready,  to  be  ismed,  but 
gtaticg  that  before  isBniocr  the  preoepta  he  was 
isatnioted  to  ask  the  parish  offioers  to  furiUBh  the 
board  with  a  dnly  audited  statement,  and  to  pay 
OTer  to  the  board  the  amonnts  collected  in  excess 
of  the  last  year's  precepts.  The  precepts  were 
retained  by  the  district  board,  and  were  not,  in 
fact,  serred  apon  the  overseers  nntil  the  ISth  May 
1884,  on  which  day  the  overseers  paid  to  the  board 
the  amonnt  of  the  exoeia  of  the  last  year's  pre- 
cepts, and  delivered  a  duly  andited  statement. 
Before,the  precepts  were  served  on  the  overseers, 
namely,  on  the  mh  AprU  1884,  the  chnrchwardena 
•nd  overseers  signed  three  several  rates  or  assess- 
ments, entitled  respectively  •  Ughtine  rate,  a 
general  rate,  and  a  sewers  rate,  and  taese  rates 
wen  allowed  by  two  jnstices  of  the  county  of 
Middlesex  on  the  19th  April  1884.  Held,  that  it 
waa  not  necessary  that  the  precepts  shoold  be 
actually  served  npon  the  overseers  before  the  rates 
were  levied,  and  therefore  the  rates  were  valid. 
(Olen,  app.,  v.  The  Churchwardens  and  Overseers 
of  the  Paiiah  of  Fulham,  reap*.)     page  SX 

EENTCHARGE. 
Action  for  urears — Selease  of  part  of  property 
charged — Liability  of  purchaser  of  part  not  re- 
leased —  Apportionment  —  22  &  23  Vict.  —  The 
devisee  in  fee  of  property  subject  to  an  annoil^  in 
favour  of  the  plaintiff  conveyed  part  of  such  pro- 
perty to  the  defendant,  and  afterirarda  conveyed 
the  remainder  to  another  purchaser.  The  plaintiff 
by  deed  released  the  last-mentioned  part  of  the 
property  from  the  annuity,  but  did  not  release  the 
part  conveyed  to  the  defendant.  In  an  action  to 
recover  arrears  of  the  annuity:  Held,  that  the 
arrears  could  be  recovered  by  action,  and  that  the 
efFaot  of  22  &  23  Vict.  c.  35,  s.  10,  waa  neither  to 
release  the  defendant  altogether,  nor  to  entitle  the 
plaintifl  to  recover  the  whole  arrears  from  the  de- 
fendant, but  to  apportion  the  annuity  so  that  the 
plaintiff  oould  recover  a  part  of  the  arrears  pro- 
portionate to  the  defendant's  share  of  the  property 
originally  chaired.    (Booth  v.  Smith.)   395,742 

BEVENTJE. 
Probate  dutv— Betum  of— How  obtained— Petition 
of  right — itandamut. — The  right  mode  of  obtain- 
ing a  return  of  exoess  of  probate  duty  from  the 
Commisaionera  of  Inland  Bevenue  it  by  peti- 
tion of  right.  A  mandamuB  ia  only  to  be 
nantad  where  there  ia  no  specific  legal  remedy. 


(Beg.  V.  Commisaionsra  of  Inland  Bevenne ;    Re 
NaOuuL)    
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BIGHT  OF  WAT. 

Purchase  by  railway  company — General  words  in 
conveyance — User  for  purposes  of  railway.— By  the 
conveyance  to  a  railway  company  of  certain  land 
purchased  under  the  powers  of  their  Act.  on  which 
was  a  stable,  the  premises  were  granted  togetiier 
with  all  rights,  members,  or  appiurtenances  to  the 
hereditaments  belonging  or  occupied,  or  enjoyed, 
as  part,  parcel,  or  member  thereof.  Some  years 
previously^  the  vendor,  for  his  own  convenience,  had 
made  a  private  road  on  his  own  land  from  the  high- 
way to  the  stables,  and  had  used  it  ever  since. 
The  soil  of  this  road  was  not  oonvv^edto  the  com- 
pany, and  no  express  mention  of  il  was  made  in 
the  conveyance.  Held,  that  the  general  words  in 
the  conveyance  gave  the  company  a  right  of  way 
over  the  road  so  long  as  they  used  the  premises 
as  a  stable,  notwithstanding  tiiat  the  stable*  had 
been  purchased  for  the  purposes  of  their  under- 
taking ;  and  that  the  company  was  at  liberty  to 
ase  ttie  stables  as  such  until  such  time  as  they  were 
required  for  the  special  purposes  of  the  railway, 
or  were  sold  as  superfluous  land.  (Bay ley  v.  Great 
Western  Bailway  Company.)     387 

BIPAEIAN  OWNEE. 
licence  to  non-riparian  owner  to  take  water — Ab- 
sence of  damage — Injunction — Bights  of  riparian 
owner   in  artificial   stream. — ^A  riparian  owner 


granted  a  licence  to  a  person,  whose  land  did  not 
abut  on  the  river,  to  take  water  from  the  river  for 
use  in  his  factory.  The  water  was  returned  to  the 
stream  at  a  point  six  feet  lower  down  than  the 

Siint  of  withdrawal,  unpollnted  and  undiminished, 
eld,  that  a  lower  riparian  owner  waa  not  antitlad 
to  an  injunction  against  the  landowner  so  taking 
the  water,  or  againat  the  riparian  owner  through 
whose  land  it  was  taken.  The  rights  which  can  be 
acquired  by  a  riparian  owner  in  an  artifieial 
stream  observed  upon.  (Kensit  v.  Great  Eastern 
Bailway  Company.)       .page  862 

SALE  OF  GOODS. 
Signature  by  broker — Arbitration  danse— Dispute 
arising  on  contract — Jurisdiction  of  arbitrator — 
Question  as  to  existence  of  custom. — Defendants 
sold  a  cargo  to  plaintiffs  by  a  contract  signed  by 
defendants  in  their  own  name  with  the  addition  m 
the  word  "brokers."  Plaintiffs  knew  that  defen- 
dants were  acting  for  a  principal,  hot  did  not  know 
who  the  principal  was  until  afterwards.  The  con- 
tract provided  for  the  settlement  by  arbitration  of 
"  any  dispute  arising  on  this  contract."  Plaintiffs 
having  made  a  claim  in  respect  of  short  delivery 
and  inferior  quality,  defendants  procured  the  ap- 
pointment of  arbitrators,  who  awimied  that,  in 
consequence  of  a  custom  which  they  found  to  exist, 
defendants  were  not  liable.  Plaintiffs  brought  an 
action,  and  the  jury  found  that  the  alleged  custom 
did  not  exist.  Hdd,  that  the  dispute  as  to  the 
existence  of  the  custom  was  not  a  dispute  arising 
on  the  contract  within  the  meaning  of  the  arbitra- 
tion dause,  and  therefore  the  arbitrators  had  ex- 
ceeded their  jnrisdiotion,  and  plaintiffs  were  not 
bound  by  the  award,  and  were  entitled  to  recover. 
(Hntoheson  v.  Eatrai.) 816 

SSA  WALL. 
Sewers,  commission  of —Liability  to  repaiz  a  wall — 
Damage  caused  by  extraordinary  tide — ^Evidence 
of  liability- Presentments— 3  A  4  Will.  4,  c.  22, 
s*.  13, 46.— The  prosecutor  was  the  owner  of  certain 
lands  in  the  county  of  Essex,  on  the  shore  of  the 
river  Thames,  known  as  Curry  Marsh  Farm,  and 
within  the  jurisdiction  of  the  CommissianerB  of 
Sewers  for  the  Levels  of  Fobbing.  All  the  land  liea 
below  the  level  of  the  river  at  Idgh  water,  and  is 
protected  from  innnrtation  at  every  flood  tide  by 
sea  walls  constructed  for  that  purpose.  The  sea 
walls  were  ancient,  and  the  date  of  their  construc- 
tion was  not  known,  and  the  wall  in  front  of  Curry 
Marsh  Farm,  belonging  to  the  prosecutor,  formed 
part  of  the  southern  boundary  of  the  levels.  On 
the  18th  Jan.  1881  there  occurred  an  exttaoidiiiary 
storm  and  high  tide,  and  the  sea  wall  fronting 
Curry  Marsh  Farm,  and  almost  all  the  sea  walla 
on  the  banks  of  the  Thames  in  that  neighbourhood, 
were  breached  by  the  water  from  the  river,  which 
flowed  through  and  over  the  walls  of  the  level 
generally,  and  submerged  a  large  portion  'of  liie 
Unds.  Previously  to  the  18th  Jan.  1881  the  sea 
wall  fronting^  Curry  Marsh  Farm  was  in  a  good 
state  of  repair,  and  sufficient  to  resist  the  flow  of 
ordinary  tides.  Immediately  after  the  18th  Jan. 
1881  the  marsh  bailiff,  by  direction  of  the  clerk  to 
the  commissioners,  gave  notice  to  the  prosecutor  to 
rraair  the  wall,  which  he  did,  and  on  the  15th  Feb. 
1^1,  at  a  general  court  of  sewers,  the  commis- 
sioners ordered  the  proseontor  to  do  certain 
further  repairs  to  the  sea  wall,  and  which  were 
rendered  necessary  by  the  extraordinary  tide  of 
the  18th  Jan.  1881.  This  order,  which  was  based 
on  a  presentment  made  many  years  previously, waa 
complied  with  by  the  prosecutor.  The  prosecutor 
then  obtained  a  writ  Mf  mandamus  directed  to  the 
commissioners,  oommanding  them  to  reimburse  the 
expenses  incurred  by  him  in  repairing  the  damage 
done  to  the  sea  wail  fronting  Cur^Marsh  Farm 
by  the  storm  of  the  18th  Jan.  1881,  and  all  expenses 
incurred  in  complying  with  the  orders  of  the  com- 
misaipners,  and  to  make  rates  and  do  all  such  acts 
as  might  be  nsoeasary  for  such  reimbursement. 
The  prosecutor  contended  that  he  waa  not  liable 
to  repair  damage  caused  to  the  wall  by  extra- 
Jigitized  b, 
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ordinary  weather  or  tidea ;  and,  on  the  other  hand, 
the  oonunissioneta  aontended  that  hii  liability 
extended  to  all  repain,  whether  rendered  neceeaary 
bj  ordinaiy  or  eztraoidinary  weather  or  tidea,  and 
they  endearoared  to  pioye  thie  liability  by  certain 
preoentmenta  of  jnriaa  and  other  doonmente  f  oond 
among  the  i<«pera  and  books  of  the  oommiuionera. 
Held,  that  the  harden  of  proof  was  on  the  oommis- 
aionrra  to  eetabliah  the  extent  of  the  proaeontor'a 
liability,  and  that  the;  had  failed  to  prove  that  he 
waa  liable  to  make  good  all  damaee  howerer 
oansed ;  that  th«  proaeontor  was  only  liable  to 
make  good  damage  which  oonld  in  some  way  be 
taaoed  to  hi*  or  hia  predeoeesors'  negli^enoe ;  and 
that  the  damage  to  the  wall  mentiom  d  in  the  naae 
waa  not  each  aa  he  waa  boand  to  repair.  Held, 
alio  that  the  proeeontor  was  entitled  to  a  manda- 
«nu  to  be  reimbnrscd  the  expense  of  repairing  the 
wall  mider  the  direction  of  the  marsh  bailiff,  bnt 
not  the  ezpenae  of  repairing  the  wall  nnder  the 
orders  of  the  conunissionera,  becanae  thoae  ordera 
were  aqnivalent  to  a  verdict  after  trial  of  a  preaent- 
ment,  and,  antil  they  were  reversed  on  appeal,  or 
qnaahed  by  the  oonrt  on  eertinrari,  the  proaeoatoT 
was  bonnd  by  them,  and  therefore  he  waa  not 
entitled  to  a  mandamiu  to  rrimbnrse  him  the 
eipenae  he  had  inonrred  in  obeying  them.  (Beg. 
<m  the  proaecntion  of  John  Abbott  v.  The  Com- 
miaaionersof  Sewers  for  the  Levels  of  Fobbing)  pave  227 

SETTLED  ESTATKS  ACT  1877. 

Married  Womon'a  Property  Act  1882 — Examination  of 
married  woman — Woman  married  before  the  lat  Jan. 
1833— Property  acqnired  before  the  1st  Jan.  18J3. 
—In  the  caae  of  a  woman  married  before  the  com- 
mencement of  the  Married  Women's  Propeny  Act 
18S2,  sect.  1  applies  only  to  property  acqnired  br 
her  after  each  commencement.  It  is  therefore 
atill  neoeasary,  npon  an  application  to  the  coarfc 
sader  the  Settled  Estates  Act  1877,  to  sanction  a 
lease  of  property  of  the  above  description,  that  the 
woman  shoold  be  examined  nnder  sect.  SO  of  the 
Utter  Act,  apart  from  her  hnaband.  (J!<  Harris'a 
Settled  Estate.)       855 

SETTLED  LAND. 

Sale  of  settled  estate — Mansion-honse — Heirlooms — 
Leave  of  oonrt. — Where  the  tenant  for  life  of  an 
estate  and  mansion-honiiA  with  heirlooms  annexed 
devised  in  strict  settlement  was  desiroas  of  selling 
the  mansion-honse  and  heirlooms  with  the  estate, 
and  the  trastees  ref  need  their  consent  on  account 
of  the  provisions  of  the  will,  the  Conrt,  npon 
evidence  that  the  changed  character  of  the  neigh- 
bourhood rendered  the  honse  nnfit  for  such  resi- 
dence as  the  testator  contemplated,  and  that  the 
sale  of  estate  and  manaion-house  together  would  be 
advantageoua,  granted  the  requisit}  leave.  (Re 
Brown'a  Estate.)    156 

Settlement — Derivative  settlement* — Tmateea  for 
purposes  of  Uie  Act. — The  settlement,  as  defined 
by  sect.  2  of  the  Settled  Land  Act  1882,  meimt  the 
niginal  sattlement  nnder  which  a  given  interest  is 
taken,  and  does  not  include  inatrumenta  engrafted 
on  that  aettlement.  Peraona  who  are  related  to 
each  other  ought  not  to  be  appointed  the  trosteaa 
of  a  aettlement  for  the  pnrpoaea  of  the  Act.  (R» 
Enowlaa' SetUed  Estates.) 655 

Tenant  for  lite— Bematndermen — Improvementa — 
Drainage — Terminable  charges — Charge  redeem- 
able by  instdbiMuta- AppUoation  of  oapital  moneys 
—Improvement  of  Land  Act  1864. — ^The  words  "  in- 
enmbruioea  affecting  the  inheritance"  in  sect.  21 
(ii.)  of  the  Settled  Land  Act  1882  do  not  include  termi- 
nable charges.  Charges  nnder  the  Land  Improve- 
ment Act  1864.  for  drainage  improvemants  made 
brfore  the  passing  of  the  Settled  Land  Act,  cannot 
therefore  be  paid  oat  of  capital  nnder  that  section. 
Kor  can  oapital  be  so  applied  even  where  the  im- 
provementa effected  have  alwaya  been  such  as 
would  now  be  sanctioned  under  sects.  23  and  26  of 
the  Settled  Land  Act,  tbeae  sections  being  pro- 
spective and  not  retrospective,  (fie  The  KnatohboU 
fiitate.)     685 


SETTLEUENT. 

Bnsinesa— Bequest  of — Profits  and  losses — Tenant 
for  life  and  remainderman. — A  testator  who  died 
in  1879  bequeathed  (inter  alia)  his  share  in  a  busi- 
ness in  which  he  was  a  partner  to  trastees  upon 
trust  to  pay  the  net  profits  of  one  moiety  to  his 
daughter  for  life,  aftw  her  death  the  moiety  to  be 
held  in  trastfor  her  ohildren.  The  practice  of  (he 
testator's  firm  waa  to  divide  at  the  end  of  the 
year  the  net  profits,  or  if  there  was  a  loss  to  write 
it  off  the  capital.  The  trustees  carried  on  the 
bnsinesa  at  a  Iosh  for  1881,  but  made  lar^e  profits 
in  1882.  Held,  that  the  daughter  was  entitled  to  a 
mMety  of  the  profits  for  1882  without  any  deduction 
to  make  good  the  losses  out  of  oapital  in  1881. 
(Qow  V.  PoTster.)    page  394 

Covenant  to  settle  after-aoqaired  properly — Qiftto 
wife— Intention  of  donor.— On  the  marriage  of  S. 
and  his  wife,  in  1870,  three  deeds  were  executed. 
By  the  first,  freeholds  were  eettted  for  the  benefit 
of  hnsbaod  and  wife,  daring  their  joint  lives,  in 
moistiee ;  the  wife's  moiety  for  separate  use  with 
restraint  on  anticipation .  By  the  seoond,  husband 
and  wife  covenanted  that  personal  property  coming 
to  the  wife  daring  covertnre  should  be  settled  on 
trust  for  husband  and  wife  during  their  joint  lives 
in  moieties,  the  wife's  moiety  for  her  separate  nse 
with  restraint  on  anticipation.  By  the  third,  the 
wife's  father  covenanted  to  pay  an  annuity  to  the 
tmsteea  on  trust  for  the  hnsoand  and  wife  during 
their  joint  lives,  in  moieties,  the  wife's  moiety  for 
her  separate  nse  with  restraint  on  anticipation.  In 
1874  S.,  for  valne  received  from  the  wife's  father 
and  by  his  direction,  assigned  bis  interest  in  the 
annni^  to  the  same  persona  who  were  trustees  of 
tbe  settlements,  on  trust  for  the  wife,  for  her 
separate  use  for  life,  and  after  her  decease  on  the 
tmsta  of  the  settlements.  In  this  deed  the  two  settle- 
ments were  recited,  bnt  not  the  deed  of  covenant 
as  to  after-ao<}uired  property,  and  there  waa  no 
clauae  riabraining  anticipation.  In  1878  the  wife, 
with  the  concurrence  of  the  husband,  purported  to 
assign  to  a  mortgagee  kU  her  iniereat  in  the  annuity 
nnder  the  deed  of  1874.  Held,  that  the  interest 
given  to  the  wife  by  the  deed  of  1874  came  within 
the  covenant  to  settle,  and  therefore  all  the  interest 
waa  subject  to  the  reatzaint  on  anticipation,  and 
that  nothing  passed  by  the  mortgage.  Where  a 
married  woman  has  entered  into  a  covenant  to 
settle  after-acquired  property,  and  property  is 
given  to  her  which  comes  within  the  covenant,  any 
expression  of  intention  by  the  donor  that  it  shaU 
not  be  affected  by  the  covenant  is  inoperative. 
(Scholfleld  V.  Spooner.) 138 

life  interest— Forfeiture  on  alienation — Subsequent 
settlement  of  life  interest.— L.  was  entitled  nnder 
a  voluntaiy  settlement  to  a  life  interest  in  one- 
fourth  part  of  certain  funds,  with  remainder  to 
his  children  who  should  attain  twenty-one,  or  die 
under  that  age  leaving  issue,  with  remainder  over. 
The  settlement  contained  a  proviso  for  the  deter- 
mination of  his  life  interest,  and  the  acoeleration 
of  the  subsequent  remainders,  if  he  should  sliea, 
dispose  of,  mortgage,  charge,  or  in  anywise 
incumber  his  lifs  interest:,  or  if  by  reason  of  his 
bankruptcy,  insolvency,  or  otherwise  the  income 
of  the  funds  could  be  no  longer  personally  enjoyed 
by  him,  bnt  would,  bnt  for  that  proviso,  become 
vested  in,  or  payable  to  any  other  person  or 
persons  other  than  him.  By  a  subseqaent  settle- 
ment made  on  his  marriage,  L.,  amongat  other 
Eroperty,  aaaignsd  to  trustees  the  share  to  which 
e  was  entitled  under  the  former  settlement,  npon 
tmst  to  continue  the  trust  funds  in  their  tnen 
pros  nt  investments,  or  npon  ths  written  request 
of  L.,  and  after  his  death  upon  such  request,  or  at 
such  discretion  as  therein  mentioned,  to  sell  the 
same,  and  pay  the  income  of  the  proceeds  to  L. 
during  his  life,  and  after  his  death  to  his  wife 
daring  her  life,  with  remainder  for  the  issue  of  the 
marriage  aa  L.  and  his  wife  jointly  or  the  sur- 
vivor should  appoint,  and  in  default  for  all  the 
children  of  the  nwrriage  in  equal  shares,  sons  at 
twenty-one,  daughters  at  twenty-one  or  marriage, 
and  m  defaidt  of  auch  iaaue  for  L.  absolutely.    The  j  I  p 
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question  arose  whether  the  mairiage  settlement  I 
prodnced  a  forfeiture  of  L.'b  lifeinterest  nnder  the 
Tolontary  settlement.  Held,  that  no  snch  forfei- 
ture was  produoed,  for  the  assignment  contem- 
plated by  the  forfeiture  danse  was  one  by  reason 
of  which  the  income  of  L.'s  share  wonld  become 
payable  to  some  person  other  than  him,  whereas 
by  the  marriage  settlement  the  life  interest  was 
assigned  to  trustees  for  his  benefit.  (Lockwood  r. 
Sikes.)       page  562 

Protector — "Owner  of  prior  estate"  —  Trustee — 
Tenant  for  life— Annuitant — Fines  and  Beooveries 
Act  (3  &  4  Will.  4,  c.  74). — In  considering  who  is 
"  protector"  of  a  settlement,  as  "  owner  of  a  prior 
estate"  in  settled  lands,  within  the  meaning  of 
aeot.  22  of  the  Fines  and  fiecoTeries  Act,  the  prin- 
ciple is  to  consider  who  is  to  be  deemed  the  sub- 
atantial  owner  of  snch  estate.  Lands  were  devised 
to  trustees  taking  the  legal  estate  for  a  term  of 
ninety -nine  years  npon  trust  to  pay  M.  2501.  a  year, 
to  manage  the  estate,  and  to  pay  over  all  the 
snrplns  rents  and  profits  to  H. ;  and  subject  to  this 
trust  the  lands  were  devised  to  H.  for  \i(e,  with  re- 
mainder to  bis  sons  in  tail.  Held,  that  U.  was  the 
substantial  owner,  and  therefore  the  protector  of 
the  settlement.    {Re  Ainslie ;  AinsHe  v.  Ainslie.)  780 

Renewable  leaseholds — Trust  for  renewal— Statutory 

Srohibition— Parohase  of  reversion  by  assignee — 
onstrnctiTe  trust. — B.  was  tenant  for  life  and 
ultimate  remainderman  of  renewable  leaseholds 
devised  to  trustees  npon  strict  settlen^ent  with  a 
paramount  trust  for  renewal.  B.  sold  his  equitable 
ufe  interest  to  B. ,  and  B.,  under  sect.  3  of  this  Act, 
bought  the  reversion  in  fee  from  the  Ecclesiastical 
Commissioners :  Held,  that  B.  must  be  treated  as 
having  bought  as  trnstae  for  the  persons  entitled 
nnder  the  will,  subject  to  a  lien  in  his  favour  for 
the  amount  wUoh  he  paid  for  it.  (Bs  Lord  Bane- 
lagh's  Will ;  Beeton  v.  London  School  Board.)  ...  87 
Setting  aside  marriage  settlement — Failure  of  con- 
sideration.— By  a  settlement  executed  in  England 
in  April  1877,  in  oonsideration  of  an  intended  mar- 
ciage  between  F.  and  J.,  a  sum  of  consols  belong- 
ing to  the  latter  was  settled  upon  her,  her  intended 
husband,  and  the  issue  of  me  manriage,  in  the 
osaal  way,  with  the  usual  remainders  in  her  favour 
in  default  of  issue ;  but  there  was  no  provision 
•that,  in  the  event  of  the  marriage  not  taking  place 
within  a  certain  period,  the  drad  should  b«  void. 
The  settlement  contained  the  nsnnl  trost  for  her, 
as  settlor,  absolutely  until  the  marriage,  and  also 
the  usual  covenant  for  the  setUemeut  of  property 
to  be  acquired  during  the  coverture.  The  mar- 
riage was  never  solemnised,  but  the  parties  went 
together  to  South  Africa,  and  cohabited  in  Natal, 
where  they  had  three  children.  Held,  in  an  action 
by  F.  and  J.  against  the  trustees  of  the  settlement, 
that  the  consideration  for  the  original  contract  had 
failed,  and  the  contract  beine  therefore  definitively 
and  absolutely  at  an  end,  J.  was  absolutely 
entitled  to  the  fond.    (Essery  v.  Cowlard.)   60 

SHIP  AND  SHIPPING. 

Bill  of  lading — Indorsement  of,  by  way  of  seonrity 
for  mon^  advanced — Liability  of  indorsee  for 
freight — Passing  of  properly  in  goods — Bills  of 
Lsding  Act  (18  &  19  Vict.  c.  Ill),  s.  1.— The  mere 
indorsement  and  delivery  of  a  bill  of  lading  by 
a  shipper  of  goods  by  way  of  security  for  money 
advanced  to  him  by  the  indorsee  passes  the  property 
in  the  goods  to  uie  indorsee  so  as  to  make  him 
directly  liable  to  the  shipowner  for  freight  under 
18  ft  19  Vict.  0. 11] ,  s.  1.  (Burdiok  v.  Sewell  and 
another.)   453 

Charter-party  —  Exception  in  oharter-party — Com- 
mencement of  lay  days — ^Loading  prevented  by 
frost. — By  the  terms  of  a  charter-party  a  ship  waa 
to  proceed  to  the  port  of  loading,  and  there  load  a 
cargo  of  iron  in  the  customary  manner  from  the 
•gents  of  the  charterers.  The  charter-party  con- 
tuned  the  following  clauses  :  "  Cargo  to  be  sup- 
plied as  fast  as  steamer  can  receive.  Time  to 
commence  from  the  vessel  being  ready  to  load,  and 
ien  days  on  demurrage  at  40i.  par  day  .    .    . 


except  in  ease  of  .  .  .  frost  ...  or  any  other 
unavoidable  accident  preventing  the  loading." 
The  ship  arrived  at  the  port  of  loading  and  went 
into  dock,  but  after  the  loading  had  commenced  a 
osnal,  through  which  part  of  t&e  cargo  had  to  pais 
in  lighten  in  order  to  reach  the  dock  was  made 
impassable  by  a  severe  frost,  and  the  loading  waa 
delayed.  Held,  that  this  delay  was  not  within  the 
exception  in  the  oharter-party,  which  referred  only 
to  delays  in  "  loading,"  which  would  not  have  been 
interfered  with  by  the  frost  if  the  cargo  had  been 
brought  to  the  dock  otherwise  than  by  the  oaoal. 
(Grant  and  Co.  v.  Coverdale,  Todd,  and  Co.)... pajrs  472 
Seaman's  remedy  against  master — Refusal  of  certi- 
ficate—Discharge— Penalty— 17  *  18  Vict.  c.  104, 
BS.  17  and  524. — By  the  Merchant  Shipping  Act 
1854,  s.  172,  upon  the  dischuge  of  an^  seaman  the 
master  shall  sign  and  give  him  a  certificate,  and  if 
any  master  fails  to  sign  and  give  to  any  snch  w*- 
man  snch  certificate  of  discharge  he  shall  for  each 
snch  offence  inonr  a  penalty  at  101.,  and  by  sect. 
S24  the  whole  or  any  part  of  the  penalty  may  be 
applied  in  compensating  any  person  for  any  wrong 
or  damage  which  he  may  have  snstainea  by  the 
act  or  default  in  respect  of  which  snch  penalty  is 
imposed.  In  an  action  for  damages  oaused  by  the 
refusal  of  the  defendant,  a  master,  to  give  the 
plaintiff,  a  seaman,  discharged  from  his  ship 
engaged  in  the  coasting  trade,  a  certificate,  the 
County  Court  judge  nonsuited  the  plaintiff.  Held, 
that  the  remedy  dv  penalty  was  exclusive  under 
the  provisions  of  the  Act,  and  that  the  Coonty 
Courc  judge  was  right.    (Vallanoe  v.  Falls.) 158 

SOLICITOB  AND  CLIENT. 

Bin  of  costa— Substantial  part  improperly  deaoribed 
—6  &  7  Viot  0. 73,  e.  87.— Where  a  substantial  part 
of  a  hill  of  coats  is  improperly  set  out  and  de- 
scribed, and  a  substantial  part  is  properly  set  out 
and  described,  the  whole  bill  is  not  bad,  bnt  the 
solicitor  can  recover  npon  those  items  that  are 
properly  dercribed.  Where  therefore  in  a  bill  of 
costs  for  511. 16«.  6<I.,  a  lump  charge  of  38i.  10«. 
was  made  for  a  number  of  items  lumped  together, 
and  the  remaining  items,  amounting  to  13i.  6«,  6<i., 
were  properly  described,  it  was  neld  that  th» 
solicitor  could  recover  upon  those  items  that  ware 
properly  described.    (Blake  v.  Hummell.)     430 

Costs  of  taxation— Solicitors  Act  1843 — Judi- 
cature Act  1873. — A  solicitor  who  has  delivered 
to  his  client  a  bill  of  ooets,  offering  at  the 
same  time  to  take  less  than  the  full  amount, 
cannot,  when  on  taxation  suoh  full  amount  is 
reduced  by  more  than  one- sixth,  claim  that  the 
amonnt  so  taxed  off  shall  be  deemed  to  ba 
diminidhed  by  the  amount  which  he  has  himself 
offered  to  remit,  and  tiiat  the  taxation  has  there- 
fore reduced  his  bill  by  leu  than  one-sixth,  so  as 
to  entitle  him  nnder  seat.  37  of  the  Solieitors  Act 
1843  to  escape  the  coats  of  taxation.  A  biU  of 
costs  was  delivered  for  "  83t.  3*.  4d.— say  78{."  and 
signed  by  the  solicitor.  It  was  afterwards  referred 
fcr  taxation,  and  taxed  and  settied  at  66i.  3<.  4d. 
Held,  that  the  "  bill  delivered,"  within  the  mean- 
ing of  the  Solieitors  Act  1843,  was  for  SSI.  3».  id., 
and  that,  as  mora  than  one-sixth  of  that  amount 
had  been  disallowed,  the  solicitor  mast  pay  the 
costs  of  taxation.  A  solicitor  delivered  to  his 
client  a  bill  of  costs  for  3601.,  offeiiog  to  take  320(. 
The  client  having  insistsd  on  taxation,  the  360{. 
bill,  with  the  offer,  was  carried  in,  and  reduced  by 
the  taxing  master  to  2801.  The  taxing  master 
made  a  special  certificate.  Held,  that,  as  there 
were  special  oircnmstsncee,  the  court  had  a 
diaoretimi  as  to  the  costs  of  the  taxation 
under  the  proviso  in  seot.  37  of  the  Solioitors 
Act  1843,  and  that  as  401.  had  been  taxed  off 
over  the  sum  claimed,  the  solicitor  must  pay 
the  costs  of   the  reference,     (fie  Carthew;    Be 

PauU.)      435 

—  Taxation — Negligence — Diaallowsnoe — Juris- 
diction of  taxing  master. — ^The  taxing  master, 
when  taxing  a  biU  of  costs  between  a  souoitor  and 
his  clients  relating  to  the  prooeedings  in  an  action, 
has  jariadiotion  to  disallow  the  costs  of  prooeed- 
Digitized  b, 
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inga  wUch  were  rendered  neoesaary  only  by  the 
nevl^enoe  or  mUtake  of  the  aolioitor.  {Re  Muaey 
aaa&Lrey.)       pa;e  390 

£zeeator  and  tnutee — ProfeHional  ohargrea — Direo- 
tioo  u  to,  in  will. — A  testatrix,  by  her  will, 
appointed  C,  who  waa  her  lolioitor,  and  who  pze- 
paied  the  will,  one  of  her  two  executors  and 
troatee*.  and  stating  that,  it  being  her  desire  that 
C.  ahonld  oontume  to  act  aa  her  solicitor  in  the 
mattera  relating  to  her  property  and  attain,  and 
shoald  "make  the  naaal  profeesional  charges," 
■he  ezpreesly  directed  that  he  should,  notwith- 
■tanding  hie  acceptance  of  the  office  of  tmstee 
and  ezeontor,  be  entitled  to  make  the  same  pro- 
feesional ohargee ,  and  to  receive  the  same  peoaniaiy 
eoiolnments  and  remnneration  for  all  bnslnesH  done 
b^  him,  and  all  attendanoee,  timq,  and  trouble 
^Ten  and  bestowed  by  him  in  or  aboat  the  exeon- 
tion  of  the  tmsts  and  powers  of  her  will,  or  the 
management  or  administaition  of  her  tmst  estate, 
leal  or  personal,  aa  if  he,  not  being  himaelf  a 
tnutee  or  exeootor  of  the  will,  were  employed  by 
the  troetoe  or  execntor;  and  that  he  shoald  be 
entitled  to  retain  out  of  her  trust  moneys,  or  be 
allowed  to  receive  from  his  oo-tmstee  (if  any)  oat 
of  the  aame  moneys,  the  fall  amount  of  such 
cfaaigee,  any  mle  of  equity  to  the  eontrar^  not- 
withstanding ;  nevertheless  without  prejudice  to 
tibe  right  or  oompetenoy  of  C.  to  exercise  the  autho- 
rity, control,  judgment,  and  disoretinn  of  a  trustee 
of  her  will.  Under  this  direction  C.  delivered 
eertain  bills  of  costs,  which  included  charges  lot 
all  bnainess  done  by  him,  whether  such  business 
was  strictly  professional  or  coald  have  been  trans- 
acted by  a  lay  execntor  himself  without  the  asslst- 
anoe  of  a  solicitor.  Held ,  that  all  items  which  were 
not  of  a  strictly  professional  character  ought  to  be 
disallowed.    (Ke  Chappie  ;  Newton  ».  Chapman.)...  748 

Kortsage — Unqualified  power  of  sale. — A  solicitor 
took  a  mortgage  from  his  client  containing  a  power 
of  sale  without  the  usual  proviso  that  the  power  of 
sale  should  not  be  exercised  unless  there  waa  de- 
fault in  payment  of  the  principal  after  six  months' 
notice,  or  some  interest  should  be  in  arrear  for 
three  months.  This  omission  was  not  brought  to 
the  mortgagor's  notice.  The  mortgagee  (withont 
notice)  sold  part  of  the  property  at  a  time  when 
interest  waa  in  fact  three  months  in  arrear,  and 
other  part  when  some  interest  was  in  arrear  less 
tlian  tiiree  months.  The  mortgagor  brongtit  an 
action  against  the  mortzsgee,  claiming  damages 
for  wrongful  sales.  Held,  that  both  the  sales  were 
wrongful  as  between  the  mortgagor  and  mortgagee, 
bnt  ue  first  sale  not  being  at  an  undervalue,  the 
conrtgave  the  mortgagor  no  damans  in  reap  act  of 
it.  The  second  sale,  though  not  improperly  con- 
dnoted,  waa  shown  to  have  been  in  fact  at  an 
undervalue,  and  the  court  gave  damages  in  respect 
of  it.    (Cradock  V.  Bogers.). 191 

Ftofit  coats — Mortgagee  solicitor — Tmstee  solicitor. 
— Where  a  solicitor  waa  mortgagee  with  others  of 
eertain  properties,  the  money  lent  on  mortgage 
being  tmst  money,  and  the  aolicitor  aent  in  a  bill 
to  the  mortgagor  of  coata  incurred  in  an  abortive 
nle,  and  a  aale  of  part  of  the  mortgaged  property ; 
on  sominons  by  the  mortgagor  to  review  the  taxa- 
tion,.and  disallow  the  solidtor'a  profit  costs :  Held, 
that  the  solicitor,  not  being  a  trustee  for  the  appli- 
out,  did  not  lose  hia  professional  rights  by  dis- 
ofaarging  business  necessary  to  the  trust,  and  that 
therefore  he  waa  entitled  to  charge  profit  ooats ; 
also  that  the  mortgagor  shonld  have  raised  the 
objection  to  profit  owte  in  the  petition  for  taxation. 
(Be  Donaldaon.)      622 

soLicrroBS'  bemxtnekation  act  issi. 

General  Order  of  Deo.  1882  —  Scale  of  chargea  — 
Hatters  oommenoed  prior,  but  oompleted  subse- 
quently, to  the  Slst  Deo.  1882. —  The  General 
Order  made  under  the  Solicitors'  Bemuneration 
Act  1831,  regulating  the  scale  of  charges  in  respect 
of  a  pnrehase  of  huid,  appliea  to  any  matter  taken 
up  by  a  aolioitor  after  tne  order  came  into  opera- 
tion, altboo^  the  oontrsot  was  entered  into  before 


that  time.    (Re  Denne  and  Secretary  of  State  for 
War.) page  657 

SPECIFIC  APPBOPEIATION. 
Bill  of  exchange — Consignments. — On  the  16th  March 
1888  S,  and  S.,  who  were  merchants  and  bankers 
in  London,  granted  to  Q.,  a  merchant  at  Shanghai 
(at  the  request  of  M.,  a  London  merchant  acting 
as  his  agent),  a  letter  of  credit  authorising  Q. 
"to  draw  on  us,  at  four  months'  sight,  for  any 
sums  not  exceeding  20,0001.,  such  draft  or 
drafts  to  be  accompanied  by  bills  of  lading 
and  invoices  of  tea,  purohaaed  according  to  order 
of  M.,  and  shipped  by  steamer  to  London,  and 
marine  policies  relating  thereto,  and  those  docn> 
ments  to  be  surrendered  to  ns  against  our  aooep- 
tanoes."  The  document  continued :  "  And  we 
hereby  agree  with  you,  and  also  as  a  separate 
engagement  with  the  boncL  fide  holders  respectively 
of  the  bills  drawn  in  compliance  with  the  terms  m 
this  credit,  that  the  same  shall  be  duly  accepted  on 
presentation,  and  paid  at  matnrity,  if  drawn  and 
negotiated  on  or  before  Slst  Dec.  1883."  It  was 
also  agreed  that  S.  and  8.  shonld  receive  commis- 
sion at  1  per  oent.  on  all  drafts  drawn  nnder  this 
credit,  and  that  M.  ahould  meet  all  their  aooep- 
tanoes  before  their  due  dates,  "  the  usual  rate  of 
2i  per  cent,  being  allowed  on  all  prepayments." 
Q.,  in  May  and  June  18S3,  drew,  under  the  letter 
of  credit,  bills  on  S.  and  S.  for  18,000i.  a^nst  tea 
consigned  by  him  to  M.,  each  bill  mentioning  tho 
date  of  the  letter  of  credit,  and  purporting  to  be 
drawn  under  it  against  a  particular  oonsigDment  of 
tea,  "  as  per  shipping  documents  herewith."  The 
shipping  documents  wore  attached  to  the  bills,  and 
Q.  advised  S.  and  S.  by  post  of  the  drawing  of  each 
bill,  mentioning  the  t«k  a^inst  which  it  was  drawn, 
and  the  name  of  the  ship  by  which  it  waa  sent. 
The  bills  all  matured  betwoen  the  28th  Oct.  and 
the  24th  Nov.  Q.  discounted  each  bill  with  a  bank 
in  China,  and  the  bank  forwarded  the  bill  and  ship- 
ping documents  to  their  London  agents,  who 
obtained  the  acceptances  of  S.  and  S.,  the  shipping 
documents  bfing  then  delivered  to  S.  and  S.  As 
the  tea  arrived  in  London,  it  was  warehoused  in 
the  name  of  SI  and  S.,  who  from  time  to  time  gave 
warrant  or  delivery  orders  for  parcels  to  M.,  who 
gave  tiiem  cheques  for  the  VEilae  of  the  parcels. 
The  amount  of  the  cheques  was  carried  to  the 
credit  of  M.  in  a  special  account  in  the  books  of 
S.  and  S.,  and  M.  waa  also  creditedj  with  2|  per 
cent,  for  prepayment,  and  waa  debited  with  the 
amounts  of  ^iie  bills  and  with  freight  and  other 
chargea.  The  cheques  were  paid  into  the  onrrenfe 
banlnng  account  of  S.and  S.,andtheprooeedswera 
applied  in  the  ordinary  course  of  their  businees. 
In  October,  before  the  bills  had  matured,  S.  and  S. 
stopped  payment,  and  on  the  9th  Oct.  filed  a  peti- 
tion for  liquidation.  Some  consignments  of  te» 
r^aained  in  specie  at  the  time  m  the  stoppage, 
deld,  that  Q.  was  entitled  to  have  the  tea  in  specie 
applied  in  payment  of  the  bills  on  the  ground  that 
it  had  been  speoificaUy  appropriated  to  meet  them, 
but  that  the  bank  which  had  discounted  the  bills  . 
was  not  entitled  to  have  the  proceeds  of  sale  of  the 
teas  previonsly  sold  so  ^>pUed.  (En  parte  Devera ; 
BeSnee.)   43 

STAMP  ACT  1870. 
Charter-party.  —  A  cliarter-party  wholly  executed 
by  both  parties  thereto  abroad,  is  duly  stamped 
so  as  to  be  admissible  in  evidence  if  it  has 
been  stamped  within  two  months  after  it  has 
been  first  received  in  the  United  Kingdom  as 
provided  by  sect.  15  of  the  Stamp  Act  1870,  and  it 
IS  not  necessary  that  such  a  charter-party  should 
be  stamped  under  sect.  68  of  the  same  Act. 
Setnble,  that  such  a  charter-party  must  be  stamped 
with  an  impressed  stamp,  and  not  with  an  adhe- 
sive stamp.    (The  Belfort.) 271 


STATUTE  OF  LIMITATIONS. 

Acknowledgment  of  debt — 9  Geo.  4,  o.  14,  s.  1 
An    acknowledgment,    in    order  to  be  sufficient 
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to  take  a  debt  out  of  the  Statate  of  Limi- 
tations, maRt  be  absolate  and  nsoondittonal — 
not  oontroUed  by  any  other  language  in  the  doon- 
ment — and  mnst  contain  wordi  of  each  a  oharaoter 
that  there  may  reasonably  be  infened  therefrom 
a  promiae  to  pay  the  debt.  The  acknowledgment 
moat  not  only  be  dear  in  itself  in  order  to  raise  the 
implication  of  a  promise,  bat  mast  be  nnacoom- 
panied  with  words  which  prevent  the  possibility  of 
the  implication ;  thongh  an  expression  of  less  than 
a  promise  will  not  necessarily  put  an  end  to  the 
implication.  It  is  not  enough  for  the  writer  of  an 
acknowledgment  to  refer  to  a  debt  as  being  dne 
from  somebody,  but  the  letter,  on  its  fair  con- 
atraotion  as  read  by  the  light  of  sorronnding 
drcumstanoe*.  must  be  an  admission  that  the 
writer  himself  owes  the  debt.  (Green  v.  Hum- 
phreys.)      paga    42 

Mairied  woman — ^Action  for  tort — Bemoral  of  dis- 
ability.— ^A  married  woman  within  two  years  after 
the  commencement  of  the  Married  Women's 
Property  Act  1882  brought  an  action  for  slander 
uttered  more  than  two  years  prior  to  the 
commencement  of  the  Act.  Held,  that  the  action 
was  not  barred  by  this  Statute  of  Limitations,  the 
statute  haying  only  begun  to  run  from  the  time 
when  the  disability  of  coverture  was  remored  by 
the  Married  Women's  Property  Act  coming  into 
operation.    (Weldon  v.  Neal.)    288 

STOCK. 
Transfer  into  joint  names  of  transferor  and  another 
— Intention  to  benefit. — M.  S.,  who  was  a  widow  in 
1880,  in  that  year  transferred  stock,  which  had 
been  acquired  by  her  as  the  surviTor  of  her  hus- 
band, into  the  joint  names  of  herself  and  B.  B., 
who  was  a  relative  of  her  husband,  and  to  whom 
■he  and  her  husband  had  stood  sponsors  at 
baptism.  M.  S.,  at  the  time  of  making  the  trans- 
fer, expressed  her  deaire  and  intention  of  benefit- 
ing B.  B. ,  but  she  did  not  at  the  time  inform  him 
of  the  transfer,  and  she  continued  to  receive  the 
income.  M.  S.  having  subsequently  married  a 
second  husband,  sought  to  establish  that  the 
transfer  into  the  joint  names  had  been  made  only 
for  the  purpose  of  placing  the  fund  in  trust  for 
herself.  Held,  that  the  presumption  of  an  inten- 
tion to  benefit  £.  B.  in  the  event  of  his  being  the 
survivor  of  M.  S.  was  not  negatived  by  the 
evidence,  and  B.  B.  could  not  be  oompelled  to 
transfer  the  stock  to  M.  S.  (Standing  i-.  Bowring.)  591 

TENANT  FOB  LIFE. 
Advance  to  stock  farm — Trustees. — A  testator  gave 
hia  residuary  personal  estate  and  devised  his  real 
estate  (subject  as  to  the  real  estate  only  to  two 
annuities)  to  hia  son  for  life,  and  tiien  to  hia 
children,  who  were  infanta.  A  farm  on  the  estate 
was  vacant.  On  summons  by  the  trustees  for  the 
sanction  of  the  oonrt  to  the  advance  of  lOOOI.  to 
the  tenant  for  life  to  stock  the  farm,  the  Conrt, 
holding  that  it  waa  for  the  preservation  of  tba 
estate,  and  following  Calthrop  v.  Calthrop,  before 
Bowen,  J.,  in  the  vacation,  the  17tfa  Sept.  1879, 
made  the  order,  (fie  Household;  Household  v. 
Household.)     819 

TBADE  MABK. 

Descriptive' word — "  Valvoline  " — Five  years'  regis- 
tration—Trade Marks  Begistration  Act  1875.— A 
word  which  is  simplv  descriptive  of  an  article  is 
not  a  trade  mark,  unless  it  has  been  so  used  before 
the  passing  of  the  Trade  Marks  Begistration  Act 
1875,  and  the  fact  of  its  having  hoen  registered 
for  five  years  as  a  trade  mark  will  not  prevent  the 
registration  being  expunged,  nor  will  exclusive 
user  obtained  by  the  protection  of  such  improper 
registration  give  the  holiier  any  rights  to  restrain 
its  use  by  other  persons  which  he  would  not  other- 
wise have  possessed.  Qucere,  whether  such  a  prior 
user  will  enable  the  jperson  using  such  a  descrip- 
tive word  to  register  it  as  a  trade  mark,  and  if  so, 
whether  prior  user  in  a  foreign  country  is  sufficient. 
Sneh  a  descriptive  word   used  sJone  is  not  • 


"heading"  within  sect.  10  of  the  Act,  so  aa  to 
entitle  the  person  using  it  to  register  it,  in  tha 
absence  of  user  prior  to  the  Act.  "  Headmg,"  in 
sect.  10,  only  applies  to  a  word  when  it  is  used  in 
combination  with  some  devioe.   (Leonard  and  Ellis 

«.  Wells  and  Co.)    page    35 

Distinctive  label  or  device — ^Name  of  manufactorar 
— Mame  combined  with  words  in  oommon  nte. — A 
mark  consisting  of  the  name  of  a  mannfactnrer 
printed  in  ornamental  type,  in  combination  with 
words  in  oommon  use,  is  not  a  trade  mark  within 
the  requirements  of  seat.  64  of  the  Patents, 
Designs,  and  Trsde  Marks  Act  1883.  (fi«  Price's 
Patent  Candle  Factory.)      653 

Infringement  —  Design — (jteneral  effect  —  Dissimila- 
rity of  detail—"  Obvious  imitation." — A  firm  of 
cafioo  printers  copied  the  general  eJteot  of  a 
desijgn  registered  by  a  rival  firm,  bat  carefully 
avoided  copying  the  exact  details  of  the  design  : 
Held,  «  "fraudulent  and  obvious  imitation" 
within  the  meaning  of  this  section  of  the  Patents, 
Designs,  and  Trade  Marks  Act  1888.  Injunction 
granted  on  the  balance  of  oonvenience  in  prefer- 
ence to  defendant's  keeping  an  account.  (Ctrafton 
».  Watson.)      141 

Injunction — Insurance  company — Similarity — Prob- 
able deception. — An  insurance  company,  registered 
under  the  Companies  Acts,  having  carried  on  its 
business  in  the  City  of  London  for  many  years 
nnder  the  name  of  the  Accident  Insurance  Com- 
pany Limited,  sought  an  interim  injunction  to 
restrain  another  insurance  company,  recently 
registered  nnder  the  Companies  Acts,  and  having 
its  office  and  place  of  boainess  in  the  City  of 
London,  from  carrying  on  its  basiness  under  its 
registered  name  of  the  Accident,  Disease,  and 
General  Insurance  Company  Limited.  Held,  that 
the  plaintiff  company  was  entitled  to  the  injunc- 
tion to  restrain  the  defendant  company  from  using  its 
registered  name,  or  any  other  name  calculated  to 
cause  the  defendant  company  to  be  mistaken  b^ 
the  pubUc  for  the  plaintiff  company.  (The  Acci- 
dent Insurance  Company  Limited  v.  The  Accident, 
Disease,  and  General  Insurance  Corporation 
Limited.)   587 

Beatification  of  register  —  Ezolnsive  user  —  Five 
years  after  registration  —  Patents,  Designs,  and 
Trade  Marks  Act  1883. — L.  had  registered  a  trade 
mark  in  1877,  and  appeared  on  ihe  register  aa  pro- 
prietor thereof;  he  brought  an  action  in  1884 
against  B.,  alleging  wrongful  user,  or  imitation  of 
the  trade  mark.  B.  now  moved  to  exponge 
this  trade  mark  from  the  register,  and  luleged 
common  user  of  it  before  and  after  registration. 
Held,  that  the  motion  must  sncoeed,  as  the  mark 
onght  not  to  have  been  registered ;  and  that  the 
right  to  the  exclusive  user  of  a  trade  mark  after 
the  expiration  of  five  years  from  the  date  of  regis- 
tration given  by  sect.  76  of  the  Trade  Marks  Act 
1883  is  subject  to  and  controlled  by  sect.  90,  and 
tberefore  any  person  who  considers  himself 
aggrieved  by  any  entry  made  in  the  register  witii- 
out  sufficient  cause  is  not  precluded,  by  the  expira- 
tion of  five  years  from  the  date  of  such  registra- 
tion, from  showing  that  the  mark  ought  not  to 
have  been  registered.  ( Be  Lloyd  and  Son's  Trade 
Mark ;  Lloyd  t>.  Bottomley.)       896 

Begistration  —  Common  mark  —  TTser  —  Frand  — 
Foreign  proprietor — Laches. — In  1718  G.'s  firm, 
who  were  manufacturers  of  iron  at  Leufsta,  in 
Sweden,  registered  in  Sweden,  aa  their  trade  mark, 
the  letter  L  inclosed  in  a  ring  or  hoop,  oommonly 
known  as  the  "hoop  L."  In  1878  they  registered 
in  i  ngland,  nnder  the  Trade  Marks  Begistration 
Act  1875,  the  hoop  L  mark  alone,  and  also  in  com- 
bination with  the  word  "  Leufsta."  Since  1835 
they  had  exported  iron  of  the  highest  qnalil?  to 
England  for  the  manufacture  of  a  particular  kind 
of  steel  known  as  "  blister  steel."  The  hoop  L 
mark  was  stamped  upon  the  iron  in  combination 
either  with  the  name  of  their  English  consignee, 
or  -nith  the  word  "  Leufsta,"  or  with  both.  Th^ 
registered  these  in  Sweden  as  bye-stamps  in  addi- 
tion to  their  original  hoop  L  mark.  U.'s  firm, 
who  were  EngliSh  iron  Mi4  ateel  and  edge  tool 
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■iuinifaetiiT«i«,  bad  for  fiffy  yean  past  used  th« 
hoop  L  mark,  in  oombinauon  with  tbe  name  of 
iiMir  firm,  as  their  trade  mark  npon  blister  ateel 
numiifactared  bv  them  from  interior  brands  of 
Swediih  iron.  For  thii  parpoae  it  was  neceasarj 
to  cnt  off  the  Swedish  mark,  as  the  bars  of  iron 
when  oonTerted  into  steel  retained  npon  their 
suifaoa,  anleaa  intentionally  obliterated,  any 
marks  which  mi^ht  be  stamped  npon  them.  A 
aimilar  praotioe  was  adopted  by  thirty  other  Eng- 
lish firms  of  iron  and  steel  mannfaotnrers,  bat  this 
practice  did  not  come  to  Q.'s  knovledfife  nntil 
18S1.  H.  applied,  nnder  the  Trade  Marks  BeiHs- 
bation  Aot  1873,  to  register  the  honp  L  mark  in 
combination  with  the  words  "  Brades  Co.,  War- 
ranted." Held,  that  the  applioation  must  be 
tefosed  with  ooets,  upon  the  ground  that,  what- 
»nx  might  haTe  been  theptactioe  as  to  the  nser,  it 
was  one  whioh  had  its  inception  in  frand,  and  was 
etlenlated  to  deceive,  and  therefore,  thoovh 
apparently  established  by  time  and  nsagn,  oonid 
not  reoerre  the  sanction  of  the  ooort.  (Be  Heatou's 
Trade  Mark.) .jMije  220 

TRUSTEE. 
Alleged  Innaoy  of— Petition  for  aj>pointment  of  new 
tnistee — Draiial  of  Innacy — Jarisdiotion — Trustee 
Act  1B50  —  Tmstee  Extension  Ant  1852.  —  The 
oonrt  will  not,  on  a  petition  nnder  the  Tmstee 
Aet  1850.  remoTe  a  tmstee  against  his  wish. 
Vhere  tbe  ground  for  a  petition  for  the  appoint- 
ment of  a  new  tmstee  is  the  alleged  insanity  of  a 
trustee,  and  the  insanity  is  denied  by  him,  the 
oonrt  will  not  ttr  the  question  whether  the  trnstee 
is  of  sound  mind,  nor  will  it  (under  sect.  52)  direct 
s commission  in  the  nature  of  a  wri^  de  luna'ico 
iaqitirendo  to  issue  jonoeming  snoh  perstm,  the 
proper  mode  of  establishing  the  Innaoy  in  such  a 
esse  being  on  a  petition  in  lunacy  or  in  an  action 
in  the  High  Contt  to  lemoTS  the  trustee.    (£< 

Combs.)     45 

Appoinfanent — ConTeyanoing  Act  1881. — By  a  settle- 
ment made  in  1849  fonr  persons  were  appointed 
irostees.  The  settiement  proTided  that  if  the 
tiusleos  thereby  appointed,  or  any  future  tmstees 
to  be  appointed  in  plaoe  of  them,  or  any  of  them 
"as  hereinafter  mentioned"  should  die,  Ac,  it 
ahonld  be  lawful  for  the  surriTing  or  continuing 
trustees,  with  the  consent  in  writing  of  the  tenant 
in  tail  in  possession  for  ths  time  being,  to  appoint 
new  tmsteea.  In  1854  the  Court  of  Chancery 
si^winted  new  tmstees  in  place  of  two  of  the 
original  trnstees,  and  in  1872  tbe  same  court 
qipointed  fonr  new  tmstees  in  the  place  of  two 
original  tmstees  and  the  two  preTiously  appointed 
by  the  court.  It  being  necessary  to  appoint  three 
new  trustees,  the  continuing  trustee  claimed  to 
exercise  the  power  of  appointment  given  by  sect. 
31  <d  the  Conveyancing  Act,  without  obtaining  the 
oonient  of  the  tenant  in  tail  in  possession.  Held, 
thst  he  was  entiUed  to  do  so,  as  the  proposed 
sew  trustees,  being  in  the  place  of  trustees  not 
appointed  under  the  power  in  the  settlement,  but 
b^  the  court,  the  event,  in  the  settlement  men- 
tioned, on  the  occurrence  of  which  the  consent  was 
required,  had  not  happened,  and  therefore  that 
snb-Kct.  7  of  sect.  31,  by  whioh  the  power  of 
S(pointment  given  in  the  section  is  to  apply  if  and 
*s  far  as  a  contrary  intention  is  not  expressed  in 
Uw  ttust  instrument,  did   not  apply.    (Cecil  v. 

I*ngdon.) 618 

Bntoh  of  trust — Investment  of  tmat  money — Change 
et  investment — Improvident  loan  on  mortgage— 
House  property^lTalne — Insufficient  security — 
Employment  of   agents  —  liability   of   trustees. 

(Fry  u.  Tapeon.)     326 

• —  Trust  fund— Deposit  at  bank— Delay— Failure 
of  bank— Liabili^  of  trustees. — A  will  appointing 
trnstees  only  autnoiised  them  to  invest  in  parlii^ 
■entaiy  stocks  or  funds,  or  in  freehold  copy- 
•■old,  or  leasehold  hareditamants.  The  will 
raitained  a  provision  that  no  tmstee  should 
n  answerable  for  any  banker,  broker,  or  other 
Poson  in  whose  hands  any  moneys  might  be 
deposited  for  mte  custody   or  otherwise.     The 


tmstees  left  the  sum  of  5001.  on  deposit  at  a 
bank,  by  way  of  interim  investment,  whilst  they 
looked  for  a  mortgage,  for  fourteen  months,  when 
the  bank  failed.  Upon  the  qnestion  whether  the 
trnstees  were  liable  for  the  loss  thereby  oooasioned  : 
Held,  that  fourteen  months  was  too  long  for  the 
tmstees  to  leave  trust  money  on  deposit  at  a 
bank ;  that  if  after  six  months  they  oonld  not  get 
a  mortgage  they  ought  to  have  invested  the  money 
in  Consols  :  that,  from  the  moment  the^  left  it  too 
long  on  deposit,  they  became  responsible  for  the 
consequences  of  their  default,  and  were  therefore 
liable  for  the  sum  lost  to  the  bust  estate.  (Cann 
V.  Cann.) .page  770 

Carrying  on  business  —  Indemnity  —  Creditor  of 
trostees  —  Bight  against  trust  property. —The 
trustee  of  a  marriage  settlement  nnder  the  trusts 
of  the  settiement  on  the  husband's  insolvency 
entered  into  possession  of  a  lunatic  asylum, 
part  of  the  setUed  property  ;  but,  instead  of 
selling  as  provided,  lamed  on  the  business 
withont  any  authority  to  do  so  under  the  settle- 
ment. The  business  having  been  afterwards  sold : 
Held,  that,  even  if  the  trustee  were  entitled 
(which  he  was  not)  to  an  indemnity  out  of  the 
proceeds  of  sale  for  the  expenses  of  carrying  on 
the  asylum,  a  tradesman  who  had  snppUea  furni- 
ture to  the  tmstee  could  not  stand  in  his  place 
against  such  fund,  there  being  no  dsdioation  of 
any  part  of  the  trust  property  for  carrying  on  the 
business.    (Strickland  v.  Symonds.)      406 

Investment — Mortgage — Negligence — Liability. — A 
trustee  advanced  trust  moneys  to  a  brickbnilding 
firm  npon  the  security  of  a  first  mortgage  of  their 
premises,  freehold  and  leasehold,  and  some  of  the 

Slant.  In  so  doing  he  acted  upon  the  advioe  of 
is  solicitor,  and  upon  a  favourable  report  and 
valuation  made  by  a  respectable  firm  of  architects 
and  surveyors.  A  bank  of  good  standing,  more- 
over, consented  to  postpone  a  charge  of  theirs  to 
his  mortgage.  The  morti^gors  failed  three  years 
afterwards,  whereby  their  lease  of  that  part  of 
the  property  upon  which  was  most  of  the  cla^  and 
shale  necessary  for  the  carrying  on  of  the  business, 
became  forfeited.  The  remainder  of  the  properly 
proved  unsaleable,  and  rapidly  went  to  ruin.  An 
action  was  subsequently  brought  by  the  eettuU  que 
trvtt  to  make  the  trustee  liable  for  the  loss 
snstained  by  them,  and  it  appeared  that  the  report 
and  valuation  proceeded,  ex  facie,  in  some  respects 
npon  faulty  principles.  Held,  nevertheless,  tiiat 
the  trustee  had  acted  as  a  prudent  man  would 
have  acted  in  dealing  with  his  own  property,  and 
was  therefore  not  liable.  (i2«  Pearson ;  Oxley  v. 
Scarth.)     692 

Power  to  appoint — "  Continuing  "  tmstee — Solicitor 
— ^Administration  by  the  conn. — A  trustee  who  has 
made  up  his  mind  to  retire  is  not  a  "  oontinninff  " 
trustee,  so  as  to  be  a  necessary  party  to  the 
appointment  of  a  new  trustee  under  a  power 
given  to  the  surviving  or  oontinning  tmstee  or 
trustees.  Where  trusts  are  being  administered  by 
the  court,  a  solicitor  who  is  the  partner  in  business 
of  the  oontinning  trustee,  and  is  acting  both  for 
the  tmstees  and  for  some  of  the  beneficiaries,  is, 
by  reason  of  his  position  alone,  an  improper  person 
to  be  appointed  tmstee,  and  his  appointment  will 
not  be  sanctioned  by  the  court.  {Be  Norris; 
Allen  r.  Norria.)     593 

Bemoval  of,  by  court — Principles  of  equity — Mis- 
oondnot  of  tnistee. — It  is  the  duty  of  a  court  of 
equity  to  see  thai  trusts  are  properly  executed,  and 
therefore,  even  though  no  chuge  of  misconduct 
is  made  out  against  a  tmstee,  the  oonrt  will  remove 
him  if  satisfied  that  bis  continuance  in  office  wonld 
be  detnmental  to  the  proper  execntion  of  the 
trusts.  Fnotion  or  hostili^  between  the  trustee 
and  the  immediate  possessor  of  the  trust  estate  is 
not  of  itself  a  reason  for  the  removal  of  the  trustee, 
but  it  will  not  be  disregarded  by  the  court,  when 
grounded  on  the  mode  in  which  the  trust  has  been 
administered.    (Letterstedt  v.  Broers.) 169 

Sale  out  of  court— Partition  Act  1868. — In  a  parti- 
tion action  the  question  arose  whether  the  court 
had  jarisdiotion  nnder  sect.  8  of   the  FKtition 
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Act  1868  to  anthorise  oertaia  tmstees  to  sell 
ont  of  eonrt,  where  snch  tmstees  had  no  poirer  of 
sale  bv  virtae  of  the  instmment  appointiDg  them, 
and  wnere  there  were  parties  interested  who  were 
not  mi  juris.  Held,  that  in  a  ease  like  the  present, 
where  the  court  would  not  allow  a  plaintiff  to  sell 
out  of  court,  the  trustees  would  not  be  allowed  to 
do  BO,  inasmuch  as  to  direct  trustees  to  sell  where 
there  was  a  power  of  sale  was  not  eqniTalent  to 
girinfr  a  power  of  sale  to  trustees  ;  and  that  there 
must  be  a  sale  in  the  usual  way  under  the  court,  as 
tibe  expense  would  not  be  much  greater,  and  the 
parties  not  rui  juris  were  entitled  to  the  proteotion 
of  the  court.    (Strugnell  v.  Rtrngnell.)    page  SIZ 

TBUSTEE  ACT  1850. 
Aneement  to  gzaat  a  lease— Spedflo  performance — 
Decree  for  —  Refusal  to  obey  order  of  court — 
Defendant  declared  a  trustee  —  Appointment  of 
person  to  execute  lease — Trustee  Act  18d0  (13  &  14 
Vict.  0.  60),  8.  SO.^A  decree  was  made  for  specific 
performance  of  an  a^rreement  to  grant  a  new  letwe  of 
certain  premises,  and  the  defendiant  was  ordered 
to  execnto  snch  new  lease  to  the  plaintiff.  The 
defendant  havinf;  refused  to  obey  the  order,  the 
plaintiff  mored  for  leave  to  issue  a  writ  of  attach- 
ment against  her.  Held,  that  there  having  been  a 
decree  for  specific  performance,  the  court  had 
jurisdiction,  under  sect.  30  of  the  Trustee  Act 
1850,  to  appoint  a  person  to  exeonto  the  lease 
in  place  of  the  defendant,  and  the  motion  was 
directed  to  be  amended  accordingly.  The  motion 
liaving  been  amended,  an  order  was  made  declaring 
the  defendant  a  trustee  of  the  premises  within  the 
meamng  of  the  Trustee  Act,  and  a  person  was 
appointed  in  place  of  the  defendant  to  execute  the 
lease  to  the  plaintiff.    (HaU  v.  Ehle.)     23 

TEUSTS. 
Business  property — Suooessive  life  tenancies — Loss 
during  first  life  tenancy — Subsequent  profit — 
Apportionment. — When  a  business  property  is 
settled  upon  suooessive  life  tenancies,  and  is 
carried  on  by  a  receiver  and  manager  during  one 
life  tenancy  at  a  loss,  and  during  the  subsequent 
life  tenancy  at  a  profit,  the  losses  incurred  daring 
the  first  life  tenancy  must  be  made  good  oat  of 
the  profits  of  the  subsequent  life  tenancy.  (Upton 
«.  Brown.) 591 


VALUATION  (METfiOPOIIS)  ACT  1869. 
Supplemental  valuation  list— Alteration— Dock  com- 

Sany — Diminution  of  profits — Sufficiency  of  evi- 
enoe  of  alteration. — Upon  an  appeal  against  a 
supplemental  valuation  list,  under  the  valuation 
(Metropolis)  Act  1869,  evidence  showing  a  diminu- 
tion in  the  profits  of  a  dock  company  within  the 
preceding  twelve  months  is  admissible  as  evidence 
of  alteration  in  value,  and  is  primd  facie  evidence 
of  an  alteration  witlun  the  meaning  of  the  Act. 
(Reg.  on  the  prosecution  of  The  Assessment  Com- 
mittee of  the  Poplar  Union  v.  The  East  and  West 
India  Dock  Company.) 97 

VENDOR  AND  PUECHASEB. 

Oonditioiia  of  sale — Beatrictive  covenante — Inquiry 
•8  to — "  Bequisition  " — Bight  to  rescind. — A  pur- 
chaser in  fee_  of  a  freehold  property  under  the 
ordinary  conditions  of  sale,  upon  receiving  notice 
of  restrictive  covenants  not  disclosed  by  the 
abstnot,  applied  to  the  vendor  for  a  copy  of  i,ho 
oovenants,  and,  on  this  being  refused,  struck  out 
from  the  draft  conveyance  the  notice  of  the  cove- 
nante. The  vendor  thereapon  gave  notice  to 
rescind,  treating  the  application  Kir  a  copy  as  a 
requisition  with  which  he  was  unwilling  to  comply. 
Held,  that  it  was  not  a  requisition,  and  that  the 
vendor  must  convey  according  to  the  purchaser's 
draft.    (Monokton  to  Qilzean.) 320 

r——  Bight  to  rescind.  —  A  sale  took  place  under 
»  oondition  providing,  that,  if  the  purchaser 
•hall  take  any  objection  or  make  any  requisition 
M  to  the  title,   evidenoe  or   commenoement  of 


title,  conveyance  or  otherwise,  which  the  vendor 
ia  unable  or  unwilling  to  remove  or  comply  with, 
the  vendor  may  by  notice  in  writing  delivered 
to  the  purchaser  or  his  solicitor,  and  notwithstand- 
ing any  intermediate  negotiation,  rescind  the  con- 
tract for  sale.  The  purchasers  made  ^urteen 
requisitions.  The  vendor  answered  tiiem.  The 
purchasers  considered  several  of  such  answer* 
insufficient,  and  insisted  on  the  requisitions.  The 
vendor  gave  notice  that  he  rescinded  the  contraot. 
The  purchasers  then  waived  the  requisitions,  and, 
on  WB  vendor  neglecting  to  complete  the  contraot, 
applied  b^  summons  for  a  declaration  that  tliej 
were  entitled  to  a  conveyance  of  the  properij. 
Held,  that  the  vendor  had  expressed  his  inability 
or  unwillingness,  but  the  purchasers  had  insisted 
on  their  requisitions ;  that "  unwillingness  "  meant 
unwillingness  to  go  to  the  trouble  and  expense  of 
removing  or  complying  with  requisitions ;  and 
that  the  vendor  had  a  right  to  rescind  the  contract 
at  any  time  without  giving  his  reasons.  (Dames 
to  Wood.) .page  109 

Conditions  of  sale — Sale  of  two  Iota — ^Bestiiotive  cove- 
nant between  purchasers — Withdrawal  of  one  lot 
from  sale. — Two  lots  of  land  were  put  up  for  sale 
nnder  conditions  which,  after  reciting  that  the 
vendor  was  possessed  ox  adjoining  property  not 
included  in  the  sale,  provided  that  each  pTimnaiinr 
shonld,  in  his  conveyance,  enter  into  a  covenant 
with  the  vendor  and  the  purchaser  of  the  other  lot 
not  to  use  any  building  on  his  lot  as  a  public- 
house,  and  to  the  conditions  was  annexed  a  form  of 
covenant  to  this  effect; :  No  provision  was  made 
for  the  case  of  a  lot  remaining  unsold.  Lot  2  was 
purchased  at  the  sale,  and  the  purchaser  sigued  a 
contract  embodying  tiie  conditions.  Lot  1  remained 
unsold.  Held,  that  the  purchaser  was  bound  to 
enter  into  the  restrictive  covenant  with  the  vendor. 
(£«  Uordy  and  Cowman.)    721 

Want  of  title — Bight  of  vendor  to  rescind. — 

Trustees  of  the  will  of  H.,  who  died  in  1858,  con- 
traoted  to  sell  to  the  plaintiff  freehold  premises 
containing  five  acres.  The  conditions  of  sale  pro- 
vided that  if  the  purchaser  took  any  objection  or 
made  any  reqniaition  which  the  vendors  were  on- 
able  or  nnwilling  to  remove  or  comply  with,  tha 
vendors  might  rescind.  The  abstract  showed  a 
conveyance  to  the  testator  in  1855of  about  3^  acres 
of  the  property.  The  other  H  acres  had  been  in- 
closed by  the  testator  himself,  and  had  ever  since 
been  held  with  the  property,  and  no  other  title  was 
shown.  There  was  no  want  of  bona  fides  on  the 
part  of  the  vendors.  The  purchaser  required  and 
insisted  on  further  evidence  as  to  the  1^  acres. 
Held,  that  the  vendors  were  entitied  to  rescind 
undar  the  conditions.    (Heppenstall  v.  Hose  )      ...  589 

Deposit — Sam  payable  on  non-completion — Penalty 
— Liquidated  damages. — An  agreement  for  s^a 
contained  the  two  following  provisions :  (9)  As  an 
earnest  hereof  the  purchaser  has  this  day  paid  into 
the  hands  of  S.  the  sum  of  500{.  as  a  deposit,  the 
deposit  to  form  part  of  the  purchase  money  to  be 
paid  on  the  day  of  possession;  and  (10)  should 
either  vendor  or  purchaser  refuse  or  neglect  to 
oarry  out  the  above  arrangement  on  her  or  his 
part,  the  one  so  refusing:  or  neglecting  shall  pay  to 
the  other  the  sum  of  5001.  as  or  in  the  nature  of 
liquidated  damages.  The  purchaser  was  unable  to 
carry  out  his  port  of  the  agreement.  The  vendor 
brought  this  action  for  xpecific  performance  of  the 
agreement,  or,  in  the  alternative,  payment  of  the 
5001.  as  liquidated  damages.  It  was  contended 
that  this  5002.  was  a  penalty,  and  was  therefore  not 
recoverable.  Held,  that  the  meaning  of  the  agree-  * 
ment  was  that  the  5001.  should  bo  recoverable,  not 
if  some  minute  provision  were  not  carried  out,  but 
if,  owing  to  the  fault  of  either  party,  the  agree- 
ment were  not  carried  out  at  all,  and  that  that  sum 
conld  be  recovered  in  this  cose  as  liquidated 
damages.  Held,  that  it  conld  also  be  reoowred  if 
the  aiotion  were  looked  upon  a*  an  action  to 
enforce  the  f oif eitnre  of  the  deposit.  (Catton  v 
Bennett.)   70 

Expenses  of  abstract— Open  contract.— The  pro- 
viaiona  of  seot.  3,  sab-sect.  6,  of-tiie  (JoLveyanoing 
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■ad  Law  of  Piopartr  Aot  1881  an  to  be  oonstmed 
■trietly.  ATendor  under  an  open  oontiaat  ftmisbed 
in  abatraat  of  title  eommenoiiig  with  a  deed  of 
oonrmnce  dated  in  1860.  The  pnrohaser  required 
to  be  fam|ahed  with  an  abstract  of  an  eailinr  deed 
forming  part  of  the  title,  bat  not  in  the  vendor's 
poamaion.  Held,  that  the  ezpenae  of  snob 
nutber  abstraot  miut  be  bom  b;  the  pnrohaser. 
(fit  Johnson  and  Tnatin.)     pays  656 

lien— Unpaid  pnrohase  money — Land  in  register 
oonstj — Parchasers  withoat  notice — Beirisization 
of  lien — InqniiT. — Trnstees  of  a  charity  conveyed 
lud  in  Torkshire  to  B.  and  W.,  part  of  the  pnr- 
ehan  money  remaining  unpaid,  and  allowed  B.  and 
W.  to  register  the  conveyance  knowing  that  they 
winted  to  do  so  in  order  to  resell  the  land  in  lots : 
Hdd,  that  the  trnstees  had  by  their  oondnot  pre- 
cluded themselves  from  aasertinfr  their  lien  for 
nnpaid  pnrohase  money  agaicBt  bond  fide  snb-pnr- 
ehasen  from  B.  and  W.  without  actnal  noiioe, 
though  the  sab- purchasers  had  not  examined,  as  it 
wu  tbeiT  iuty  to  have  done,  the  conveyance  to  B. 
sod  W.,  a  memorial  of  which  was  registered,  and 
though  the  estate  of  one  of  the  Bub-purohasers  was 
equitable  only.  A  vendor's  lien  for  nnpaid  pnr- 
cnue  money  need  not  be  registered  under  2  ft  3 
Anne,  c.  4.  The  mortgagee  of  a  sub-purcharer's 
lot  left  it  to  B.  and  W.  "  to  manage  the  basiness  :" 
SembU,  he  waa  not  affected  with  oonstmotive 
notice  a  the  lien.    (Kettlowell  r.  Watson.) 135 

Hiirepreaentation  —  Independent  inquiry — Specific 
jwrlonnaiioe— Besoisslon  of  contract — The  plaia- 
tiffa  advertised  for  aale  by  auction  an  hotel, 
■tated  in  the  partionlars  to  be  held  by  a  "  moat 
daaiiable  tenant."  The  defendants  sent  their 
•eeretary  down  to  inspect  the  property  and  report 
thoeon.  "The  secretary  reported  very  unfavonr- 
^ly,  stating  that  the  tenant  could  scarcely  pay 
the  rent  (4001.1,  rates,  and  tazos.  The  defendants, 
howKver,  relying  on  the  statements  in  the  par- 
ticnlars,  authorised  the  secretary  to  attend  the 
■Ue  and  to  bid  up  to  5000{,  The  property  was 
bought  in  at  the  sale,  and  the  seoretwy  purohssed 
it  by  private  oonlract  for  47001.  It  appeared  sab- 
■eqnently  that  the  quarter's  rent  previous  to  the 
asle  had  not  been  paid ;  the  previous  quarter  had 
becD  paid  by  instaimrnts,  and  six  weeks  after  tfao 
■Je  uie  tenant  filed  his  petition.  It  appeared, 
however,  that  the  hotel  basiness  was  as  good 
during  the  last  year  as  previously,  and  that  the 
month  of  the  tenant's  failure  was  the  best  he  had 
had.  The  plaintiffs  brooght  an  action  for  speoifio 
performance,  relying  (in  answer  to  the  defence, 
and  counter-claim  for  rescission  on  the  ground  of 
miareprssentation)  on  the  fact  that  the  defendants 
had  made  their  own  inquiries.  Held,  that  the 
defendants  were  entitled  to  rescission  of  the  con- 

'  tract.  (Smith  v.  Land  and  Honso  Property  Cor- 
poration.)   718 

Sale  by  auction — Error  of  description  in  particulars 
of  gale — Condition  for  compensation — Bight  to 
reeoTer  after  conveyance  completed.— The  plaintiff 
porchaaed  certain  freehold  property  at  a  sale  by 
aiotion.  The  partdeulars  of  ~  sale  erroneously 
■tated  the  raJne  of  the  rental,  in  consequence  of 
which  mistake  the  plaintiff  gave  more  for  the 
property  than  he  otherwise  wonld  have  done.  The 
emiditions  of  sale  contained  a  provision  ihat  if  any 
error  should  be  discovered  in  the  particulars  the 
pnrch«ser  shonid  be  entitled  to  nompensation. 
The  plaintiff  did  not  find  out  the  error  until  after 
he  had  paid  the  pnrohase  money,  and  had  accepted 
the  conveyance  of  the  proper^.  Held,  that  the 
acceptance  of  the  conveyance  did  not  bar  the  right 
of  the  plaintiff  to  recover  compensation,  and  that 
he  was  entitled  to  receive  it.    (Palmer  v.  Johnson.)  211 

Sale  by  direction  of  the  court — Duty  of  intending 
purchaser  to  gire  full  information — ^Frand  by  con- 
cealing material  information. — On  a  purchase  of 
piOfMrty  offered  ior  sale  by  a  court  of  justioe  the 
■saiiins  of  caveat  emptor  and  caveat  vendor  are  not 
snpUcable  as  in  an  ordinary  case  of  baying  and 
wUteg.  In  such  a  case  the  person  desirons  o 
bajing  must  eitiier  abstain  from  laying  any  infor- 
nstbn  before  the  court  in  order  to  obtain  its 


approval,  or  he  mast  lay  before  it  all  the  informa- 
tion he  possesses,  and  which  it  is  material  the  conrt 
should  have  to  enable  it  to  form  a  jndgment  on  the 
snbjeot  under  its  consideration.  If  a  party  to  an 
agreement  to  purchase  property  sold  nnder  the 
direction  of  the  court  obtain  the  sanction  of  the 
court  by  withholding  information  whioh  is  material 
and  is  known  to  be  so,  snch  withholding  amounts 
to  fraud,  and  the  agreement  will  not  be  allowed  to 

stand.    (Boewell  V.  Coaks.) .page  ^i 

Trnstee  —  Avoidance  of  sale.  —  J.  C.  carried  on 
basiness  in  partnership  with  D.,  and  by  his  will 
appointed  B.  and  D.  his  executors  and  trustees 
and  guardians  of  his  infant  children.  B.  proved 
the  will,  bat  D.  did  not,  and  he  afterwards  le- 
nonnced  by  deed  the  office  of  trustee.  D.  par- 
chased  J.  C.'s  share  of  the  partnership's  estate 
from  B.  Held,  that,  in  the  absence  m  proof  of 
misrepresentation  or  fraud,  the  sale  oonld  not  be 
avoided  merely  on  the  ground  that  when  entered 
upon  the  pnrohaser  might,  at  his  option,  have 
become  a  trustee  of  the  property  porohased,  he 
not  having,  in  point  of  fact,  done  so.    (Clark  v. 

Clark.)       7» 

Power  of  sale  at  request  of  tenant  for  life — 

WUl  —  DisentaUing  deed  —  Besettlement — Con- 
stmotion. — A  testator  devised  lands  to  trustees 
for  a  term  of  500  years,  upon  and  with  certain 
trusts  and  powers,  including  a  power  of  sale,  at 
the  request  of  any  person  who  b;^  virtue  of  that 
his  will  shonid  be  tenant  for  life  in  possession ;" 
and  subject  to  such  term  he  devised  the  lands  to 
J.  for  life,  with  remainder  to  J.'s  sons  in  tail 
male.  J.  and  bis  eldest  son  F.  (being  of  age) 
afterwards  executed  a  disentailing  deed  by  which, 
"  with  the  consent  of  J.,  as  protector  of  the  settle- 
ment mode  by  the  will,"  they  conveyed  the  pre- 
mises to  a  trustee  "  subject  snd  without  prejudice 
to  the  nses  and  estates  by  the  said  will  limited, 
which  were  prior  to  the  estate  in  tail  male  of  the 
said  F. ,  other  than  the  nses  and  estates  limited  to 
the  said  J.  daring  bis  life,  and  to  the  powers 
annexed  to  each  prior  uses  and  estates,  or 
exercisable  daring  the  continuance  thereof,"  so 
far  aa  snbsisting,  to  such  uses  as  J.  and  F. 
shonid  jointly  appoint,  with  remainder  to  such 
and  the  same  nses,  upon  such  and  the  same  trusts, 
and  with  and  subject  to  such  and  the  samo 
powers,  provisoes,  and  declarations  as  were  snb- 
sisting in  the  said  premises,  or  capable  of  taking 
effect  therein  immediately  before  the  execution  of 
those  presents,  so  as  to  restore  and  oonfirm  the 
same  uses,  troatK,  powers,  provisoes,  and  declara- 
tions." J.  and  F.  mortgaged  the  property  for  J.'s 
benefit,  and  then  by  an  indenture  of  resettlement 
jointl}^  appointed  that,  subject  to  the  said  mort- 
gage, it  ahonid,  "  subject  and  without  prejudice  to 
the  uses  and  estates  subsisting  in  tbe  same  pre- 
mises by  virtue  of  the  said  will"  (in  the  same 
manner  as  in  tho  disentailing  deed),  and  snbjeot,  as 
to  J.'s  estate,  to  the  said  mortgage,  "  go,  remain, 
and  be  ....  to  the  use  of  the  said  J.  and 
his  assigns  daring  his  life,  without  impeachment  of 
waste,  in  restoration  and  by  way  of  oontinnance 
and  confirmation  of  the  former  life  estate  of  the 
said  J.  under  or  by  virtue  of  the  said  will,"  with 
remainders  over.  And  the  indenture  also  declared 
that  nothing  in  it  should  "in  anywise  affect  the 
power  of  safe  contained  in  the  said  will,  .... 
and  that  the  uses,  estate.<!,  and  powers  limited  or 
created  by  the  thon  present  indenture  .... 
should  and  might  from  time  to  time  be  overreached 
by  the  pxerciiie  of  any  of  the  powers  contained  in 
the  said  will,"  as  if  such  uses,  estates,  and  powers 
had  been  created  by  the  will.  A  contract,  having 
been  entered  into  for  the  sale  of  the  premises,  the 
pnrohaser  objected  that  a  good  title  could  not  be 
made,  tbe  trustees  havin|r  only  power  to  sell  at  the 
request  of  a  tenant  for  life  "  under  the  will,"  and 
there  being  no  such  person.  Held,  that  the 
trustees  could  make  a  title,  inasmuch  as  J. 
answered  the  description,  the  test  being  the  inten- 
tion of  the  parties.    (Wright  to  Marshall.)   781 

Trustee  vendors— Equitable  tenant  for  for  life —         - 
Limited  covenants  for  title— Condition  of  saIe.-y/^0 1  p 
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Cartain  property  luiring  bean  puohased  hy  m  com- 
pany from  trtwtees  who  had  a  power  of  nale,  tiie 
pnrohaMm  reqnired  that  the  eqnitable  tenant  for 
life  of  the  property,  at  whose  request  the  sale  was 
made,  shonld  enter  into  oovenants  for  title.  One 
of  the  oonditions  of  sale  was  that  "  the  Tendors, 
Yitiog  tmstens,  aie  to  be  reqnired  to  give  only  the 
statutory  covenant  againat  incnmbranoes  implied 
by  reason  of  their  being  ezpteesed  to  oonvey  as 
tmstees."  Held,  that  the  purchasers  were  en- 
titled to  require  the  equitable  tenant  for  life  to 
enter  into  the  usual  limited  ooTenants  for  title, 
and  that  the  oondition  of  sale  statd  above  did 
not  deprive  them  of  this  right.    (Ke  Sawyer  and 

Baring's  Contract.)       .page  3X 

Trustee  vendors  —  Beceipt  of  purchase  moneys  — 
Attendance  of  trustees — Authority  to  co-trustee — 
Breach  of  trust. — Where  trustees  are  vendors  a  pur- 
obaser  from  them  baa,  as  a  general  rule,  %  ngbt 
to  inaiat  upon  paying  Ihe  purchase  money  in  the 
preaence  of  all  Uie  trustees,  or  into  a  bank  to  their 
]oint  acoonnt,  and  is  not  bound  to  pay  tiie  money 
to  one  of  their  number  on  a  written  authoritvfrom 
Us  oo-tmstees.  Payment  in  the  presence  of  all  is 
payment  to  all  if  they  accept  the  payment.  Free- 
hold and  leasehold  property  having  been  agreed 
to  be  purchased  by  the  Metropolitan  Bosfd  of 
Works  from  the  trustees  (three  in  number)  of  a 
certain  will,  tbe  board  made  a  requisitiun  that  the 
tmstees  should  attend  personally,  on  completion 
of  the  purchase,  to  receive  the  purchase  moneys, 
or  that  thajy  should  give  to  the  beard  a  written 
direction,  signed  by  the  trustees,  for  payment  of 
the' same  pur<-haae  moneyato  their  jomt  acoonnt 
at  aome  bank.  The  tmstees  objected  to  this, 
and  desired  that  the  moneys  should  be  paid  to  one 
of  their  number,  to  whom  they  proposed  to  give 
their  written  authority  to  receive  it.  Held,  uiat 
the  principle  in  £«  Bellamy  and  the  Metropolitan 
Board  of  Worke  (48  L.  T.  Eep.  N.  S.  801 ;  24  Ch. 
Div.  387)  applied  to  the  oase,  and  that  the  requisi- 
tion must  b<B  complied  with.  (8e  Flower  and  the 
Metropolitan  Board  of  Works.) 257 

VOLONTAET  SETTLEMENT. 
Consideration  —  Aasignment  of  leaseholds — Subse- 
quent surrender  and  renewal — 27  Eliz.  c.  4 — 
Benewi^  by  settlor — Benefit  of  fidnoiaiy  relation. — 
An  assignment  by  way  of  settlement  of  leasehold 
property,  although  it  contains  no  covenant  on  the 
part  of  the  assignee  to  pay  the  rent,  or  perform 
the  covenante  of  tbe  lease  under  which  the  pro- 
perty is  held,  is  not  a  voluntary  conveyance  within 
the  statute  27  Eliz.  c.  4.  A  settlor  of  leasehold 
property,  who  remained  in  apparent  postession 
and  received  the  rents  thereof,  by  an  indenture 
Bubsequent  to  the  settlpment  surrendered  the 
remaisder  of  the  lease,  and  took  a  renewed  term 
from  the '  lessors,  not  disclosing  the  fact  of  the 
settlement.  Held,  that  he,  and  after  his  death  his 
executors,  were  trustees  of  the  renewed  term  for 
the  persons  entitled  under  the  settlement,  such 
renewed  term  having  been  practically  obtained 
by  virtue  of  the  original  lease,  {fia  Lnlluun; 
Brinton  v.  Lnlham.)      S64 

WILL. 

Abaolnte  interest  — A  teatator  gave  all  hia  property 
unto  and  to  the  abaolnte  use  vt  bis  wife,  her  heirs, 
exeontors,  administrators,  and  assies,  "  in  full 
confidence  that  she  will  do  what  is  right  aa  to  tha 
disposal  thereof  between  my  children  either  in  her 
lifetime  or  by  will  after  her  decease."  Held,  that 
the  wife  took  an  absolute  interest  free  from  ai^ 
trast  (Ke  Adams  and  Vestry  of  St.  Mary  Abbott*. 
Kensington.)    382 

After-acquired  property — Specifio  or  residuary  gift — 
1  Vict.  o.  26,  s.  24.— Testator,  by  his  will,  gave  to 
his  son  G.  for  life  "  my  cottage  and  all  my  land  at 
S.,  on  the  especial  condition  that  no  fir  or  other 
trees  or  shrubs  thereon  (except  when  actually 
decayed)  be  at  any  time  out  down  or  removed,  and 
that  the  ontaide  boundary  fences  be  kept  in  good 
preservation,  and  the  plantations,  heathers,  and 


furze  be  all  preserved  in  their  preaent  state  ; "  and 
as  to  all  other  his  freehold  manor,  messnagea, 
lands,  and  real  estete  whateoever  and  wheresoever, 
he  gave  the  same  to  tmstees  upon  certain  tmste. 
At  the  date  oF  his  will  the  testator  was  seised  of  • 
cottage  and  about  twenty-two  aore«  of  land  at  S. 
He  subsequently  contracted  to  buy  from  his  son  Q. 
a  mansion-house  and  about  ten  acres  of  land,  also 
at  S.,  but  at  the  date  of  his  death  the  contract  had 
not  bisen  completed.  The  question  arose  whether 
the  mansinn-house  and  ten  acres  of  land  were  com- 
prised in  the  specific,  or  the  residuary,  gift :  Held, 
that   they   were   oompriaed  in  the  apeoifio  gift. 

(Portal  to  Lamb.)    page  392 

Condition  repugnant — Devise  subject  to  option  of 
purchase— Leasing. — B.  devised  all  his  real  estate 
tohis  son  in  fee,  with  a  proviso  that  if  hia  son  should 
be  desirous  of  selling  the  W.  estate  dnring  the 
lifetime  cf  B.'a  widow,  the  widow  was  to  have  an 
option  to  purchase  it  for  30001.,  which  was  one- 
fifth  of  the  selling  value.  Held,  that  the  condition 
was  repugnant  and  void,  as  also  a  similar  one  of 
leasing  to  the  widow  at  a  quarter  of  the  rackrent. 

(Be  Boaher  ;  Bosher  V.  Basher.) 78.5 

Construction — Gift  to  nephews  and  nieces  nomination 
— Settlement  of  share  of  nieoe — Death  in  lifetime 
of  teatator — Lapae. — A  testator  gave  his  persoiul 
estate  npon  trust  for  his  nephew  and  nieces  by 
name  in  equal  shares,  and  directed  that  the  share 
of  each  niece  shonld  be  retained  in  trust  for  her 
separate  use  for  Ufa  without  power  of  antici^tion, 
wito  truste  over,  in  default  of  her  appointing  by 
will,  in  favonr  of  her  sons  and  daughters  equally 
at  twenty -one  years  or  marriage  respectively.  One 
of  the  testetor's  nieces  married  and  died  in  the 
testator's  lifetime  intestate,  but  leaving  an  infant 
daughter.  Held,  that  there  was  an  inteataoy 
in  reapaot  of    the    ahare    of  aooh    niece.    (Ka 

Eoberte  ;  Tarleton  «.  Braton.) 654 

Leracy — Condition. — A  testator,  who  died  in 

1883,  by  his  will,  dated  in  1876,  gave  legacies 
to  his  servanto  in  the  following  terms:  "To 
each  of  my  servante,  who  shall  at  my  death 
have  been  in  my  service  twelve  calendar  montiis, 
or  longer,  one  year's  wages,  in  addition  to  any- 
thing owing  by  me,  and  to  my  gardener,  Peter 
Grieve,  Snoi.  in  addition."  In  1830  Peter  Grieve, 
who  had  been  in  the  testator's  service  for  over 
thirty  years,  relinquished  hia  situation,  and  when 
he  did  so  the  testator  sent  bim  lOOt.  The  ques- 
tion was  whether  Peter  Grieve  was  entitled  to  the 
legaoy  of  3U0(.  Held,  that  the  words  "  and  to  my 
gardener,"  Ac,  were  governed  by  the  condition 
that  the  servant  should  have  been  in  the  testator's 
service  dnring  twelve  months  preceding  tbe 
testator's  death,  and  as  Pater  Grieve  had  not 
fnl611ed  that  condition  he  was  not  entitled  to  tbe 

legacy.    (ReB«nyon;  Benyon  v.  Gneve.)      IIG 

Legacy^Beaiduary  gift— Charge  of  legacy  on 

real  estate — Additional  legacy  given  by  oMicil. — 
The  principle  that  where  a  will  containa  a  gift  of 
legacies  and  residue  the  legacies  are  (in  the  event 
of  the  personal  estate  proving  insaffioient  for  their 
payment)  to  be  deemed  to  be  obarged  npon  the  real 
estate  applies  in  favour  of  an  additional  legacy 
given  by  a  codicil  to  a  legatee  named  in  the  will. 

(ib  HaU  ;  Hall  V.  HsU.)      86 

Veated  or  contingent  intereat — laaae  attain- 
ing twetity-one  —  Settled  Land  Act — "Tenant 
for  life." — ^J.  devised  his  residuary  real  estate  in 
tmat  for  hia  six  younger  obildren,  and  in  oase  any 
one  of  such  six  children  should  die  in  his  lifetime 
leaving  iaaue  living  at  hia  decease,  "  sad  which 
issue  shonld  live  to  attain  the  age  of  twenty-one," 
then  the  share  of  the  deceased  child  was  to  be 
held  on  trust  for  such  iaaue.  One  of  J.'s  younger 
children  predeceased  him,  leaving  two  infant 
children,  who  were  living  at  J.'s  decease.  Held, 
that  such  infant  children  took  veated  intereat 
liable  to  be  divested  on  their  dying  nnder  twenty- 
one,  and  that  they  had  the  powers  of  a  tenant  for 
life  under  sect.  58,  aub-aect.  1  (ii.),  of  tha  Settled 
Land  Act.    (Ks  Jamea' Settled  Eatato.) 596 

Converaion — Direction  for  aala — Diacretion  aa  totime 
of  sale. — A  teatator  gave  to  his  children  all  hia 
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niidiuir  Mtete,  tofrather  with  all  rents,  intereits, 
diTidanda,  and  profits  arising  therefrom,  to  be 
dirided  amongat  them  eqaallj,  and  he  directed  Ua 
exaaotors  to  sell  and  oonrert  into  money  his  pro- 
perty whenerer  it  shonld  appear  to  their  satisfao- 
tion  that  snoh  sale  would  he  for  the  benefit  of  his 
childrsD,  and  all  the  money  ariainir  from  the  sale 
to  be  inTested  for  the  benefit  of  his  ohildron. 
Held,  that  the  direotion  to  sell  and  oonvert  was 
imparatiTe,  and  operated  from  the  date  of 
the  testator's  death.  (B«  Baw ;  Morris  o.  Orif- 
fitha.!      page  283 

SeTiae  of  rite  with  existing  ohozoh — Seoret  tmst — 
Chmrah  Bnildine  Aot  (43  Geo.  8,  o.  108)— Praotioe 
— Demnrrer. — "nie  owner  in  fee  of  land,  of  about 
one  aore  in  extent,  upon  whioh  be  had  built  a 
lioenaed  chapel,  doTised  all  his  res!  estate  to  his 
wife,  and  died  some  years  afterwards.  The  devise 
was  made  in  pnrsnanoe  of  a  secret  agreement  that 
after  the  death  of  the  testator,  bia  wife  ahonld 
hold  the  property  in  ^nesiion  npon  tmst  to  oonvey 
it  u  a  parish  or  district  chnrch  in  perpetuity. 
Held,  that  the  deriae  was  valid  nnder  43  Qeo.  3, 
e.  108,  which  contemplated  the  "providing"  a 
ehorch  or  ohapel ;  and  was  not  rendered  ille^  by 
Oe  Mortmain  Act  (9  Geo.  2,  o.  36).  (O'Brien  v. 
Ty»en.)     814 

Gift  to  ehildien— Lapse— Limited  power — Willa  A«t 
1837.  s.  33.— Sect.  S3  of  the  WiUs  Aot,  whioh 
piDirides  that  thero  shall  be  no  lapse  of  a  devi>e 
or  beqnest  made  to  a  child  or  other  issne  of  the 
testator  dying  in  his  lifetime,  where  the  issne  of 
the  child  or  issne  an  living  at  the  testator's  death, 
doea  not  app^  in  the  case  of  the  ezeroiae  by  will  of 
a  apeoial  power  of  appointment.  (Holyland  v. 
Lewin.)      11 

Husband  and  wife — Gift  to  husband  and  wife  and  a 
tiiiTd  peraott  —  Gift  divisible  in  moieties — Joint 
tananoy — Separate  estate — Married  Women's  Fro- 
p«rlT  A«t  1882. — ^A  testatrix,  who  died  in  April 
1883,  by  her  will,  dated  the  8th  Dec.  1880,  gave  aU 
Iter  property,  both  real  and  personal,  onto  M.  and 
J.  H.,  Esq.,  and  £.,  his  wife,  to  and  for  their  own 
nae  and  benefit  absolutely,  and  appointed  the  same 
persona  ezeoutora  of  her  will.  The  Married 
Women's  Property  Aot  1882  came  into  operatioi^ 
on  the  1st  Jan.  18£8.  Held,  thU  the  rule  by  whioh, 
prior  to  the  passing  of  the  Aot,  M.  would,  under 
■och  a  gift,  have  taken  one  moiety,  and  Mr.  and 
Mrs.  H.  the  other  moiety,  was  a  rule  of  oonstmo- 
tion,  and  not  a  mle  of  law ;  that  thero  was  nothi^ 
in  the  Act  requiring  the  oonrt  to  oonatrue  a  will 
made  before  the  Act  oame  into  operation  otherwise 
than  snoh  a  will  would  have  been  construed  if  the 
Act  had  not  been  passed ;  and,  thenfore,  that  M. 
waa  entitled  to  one  moiety,  and  Mr.  and  Mrs.  H.  to 
tha  otiher  moiety.  Bat  held,  that  the  elTeot  of  the 
Aot  was,  that  the  moiety  of  Hr.  and  Mrs.  H, 
bdonged  to  them  as  joint  tenants  just  as  if  die 
won  unmarried,  he  taking  in  his  own  right,  and 
she  for  her  separata  use.  {Re  Maroh ;  lunder  v. 
Harria.)      380 

Power  of  advancement  with  consent  of  tenant  for 
Hfe — Bankruptcy  of  tenant  for  life — Exeroise  of 
power — Sanction  of  trustee  in  bankraptcy — Bank- 
mptcy  Aot  1883.— A  testatrix,  who  died  in  1881, 
by  her  will,  dated  in  1883,  gave  to  her  tmsteea  all 
lier  property  upon  trusts  for  conversion  and  inveet- 
iiMDt,  and  she  directed  her  truatees  to  stand  pos- 
aeasedof  the  investments,  as  toone  moiety  thenof, 
in  tmst  to  pay  the  income  of  such  moiety  to  her 
■on  J.  C.  during  his  lifetime,  and  so  that  he  ahonld 
not  have  power  of  anticipation,  and,  after  the  de- 
eease  of  J.  C,  in  trust  for  W.  J.,  the  putative  child 
of  J.  C. ;  and  the  testatrix  declared  that  her  tms- 
teea might  raise  any  part  or  parts,  not  exoeediog 
one-half,  of  the  share  of  W.  J.,  and  apoly  the 
same  for  bia  advancement  and  boiefit,  subjeot  to 
the  consent  in  writing  of  J.  C.  during  hia  life. 
J.  C.  was  adjudicated  a  bankrupt  in  1882,  and  was 
stiU  undiaoharged.  W.  J.  was  an  infant  of  about 
■even  years  of  age.  Neither  J.  C.  nor  the  infant's 
mother  had  means  snfBoient  to  support  the  infant. 
J.  C.  stated  that  he  was  personally  willing  that 
tha  fauatees  should  exercise  the  power  of  advance- 


ment contained  in  the  will  in  favour  of  the  infant. 
The  sole  question  vras  whether  J.  C,  being  an  na- 
disoharged  bankrupt,  oould  orive  his  consent  to  the 
exeroise  of  a  power  of  advancement  in  a  fund  in 
which  he  had  a  Ufa  internat,  and  thus  defeat  his 
creditors.  Held,  that  the  power  of  J.  C.  to  con- 
sent to  an  appointment  by  way  of  advance  by  the 
trnstee  of  the  will  had  not  been  extingniahed  by 
the  bankraptoy  ;  but  that  such  power  of  consent 
ing  rould  not  be  exercised  without  the  sanction  of 
the  traatee  in  bankruptcy,  acting  under  the  direc- 
tion of  the  Court  of  Bankraptoy.    (R»  Cooper ; 

Cooper  V.  Slight.) pape  113 

Power  to  trustees  to  postpone  sale — ProfiU  of 
business  during  postponement — Tenant  for  life. — 
The  real  and  personal  estates  of  a  testator  were 
given  to  trustees  npon  trust  for  sale,  and  to  pay 
uie  income  of  the  proceeds  to  his  widow  for  life, 
and  after  his  death  to  divide  such  proceeds  among 
hia  children.  The  trustees  were  empowered  to 
postpone  the  sale,  and  were  dirocted  to  pay  the 
rents,  profits,  and  income  of  the  unconverted 
portion  to  the  person  to  whom  the  income  of  the 
proceeds  of  sale  would  be  payable.  The  busineta 
of  the  testator,  whioh  was  the  main  part  of  his 
estate,  but  was  not  referred  to  in  the  will,  was 
carried  on  by  the  executors  for  two  years  with  a 
view  to  its  sale  as  a  going  con3ern.  Held,  that  the 
widow  was  entitled  to  the  net  profits  of  the 
business  earned  during  the  postponement.  (fi« 
Chancellor;  Chancellor  V.  Brown.) 33 

Stock  belonging  to  wife  standing  in  joint  names  of 
husband  and  vrife— Bequest byhusband  of  life  inte- 
rest therein  to  wife — Claim  of  wife's  representa- 
tirea — Election. — A  testator,  after  making  certain 
bequests,  and  giving  bis  wife  a  legacy  of  3U0Oi., 
gave  all  the  reudne  of  his  estate  and  effects,  "  in- 
oludingtherein  the  money  in  my  banking  account 
in  the  Bank  of  England,  and  money  in  ue  public 
funds,  and  whether  standing  in  my  name  alone,  or 
jointly  with  my  said  wife,"  and  all  his  shares  and 
mtenst  in  any  public  company,  and  other  effects, 
to  his  wife  for  her  life,  and  after  her  decease  to 
other  persons.  At  the  data  of  the  will,  and  at  the 
time  of  the  tettator's  death,  there  was  only  one 
sum  (viz.,  7110i.  Consols)  standing  in  the  joint 
names  of  himself  and  his  wife.  This  stock  had  by 
a  previous  will  been  bequeathed  to  the  wife,  subject 
to  two  executory  gifts  over,  which  did  not  take 
effect,  one  in  favour  of  her  ohildren,  if  any,  and  the 
other  of  her  husband,  it  he  survived.  Tbe  atook 
had  been  received  by  the  testator,  and  by  him  trans- 
ferred into  their  joint  names.  After  the  testator's 
death  hia  wife  received  the  income  of  all  the  residu- 
ary estate,  including  the  71101.  Consols,  but  made 
no  attempt  to  deal  with  the  atook  as  her  own  pro- 
perty. Thero  was,  however,  no  evidenoe  to  show 
that  she  fnew  what  her  rights  were.  She  subse- 
quently died,  and  her  ropreaentatives  claimed  the 
stock.  The  quaation  was,  whether  they  wero 
bound,  under  the  doctrine  of  election,  to  compen- 
sate the  residuary  legatees,  who  would  be  disap- 
pointed by  their  taking  the  stock,  to  any  and  what 
extent.  Held,  that  the  testator  intended  the  stock 
to  pass,  and  was  not  dealing  only  with  hia  right  of 
survivorship ;  that  he  affected  to  give  property  be- 
longing to  his  wife,  and  oonseqaently  the  doctrine 
of  election  applied  both  to  the  wife  and  her  npro- 
eentatives  claiming  under  her ;  and  that  her  npre- 
seatativea  could  only  take  the  stock  upon  the 
terms  of  componaaiing  the  diaappointad  resi- 
duary legates  to  tbe  extent  of  the  lei^aoy  of 
SOOOt.,  and  of  the  amount  actually  received  by 
the  wife  in  respect  of  her  life  interest  in  the 
testator's  own  proper^.  (£<i  Carpenter;  Car- 
penter v.  Disney.) 773 

Words  of  purchase  or  limitation— "  Issue "  with 
words  of  limitation  superadded — Eatate  tail — Con- 
struotion.— A  testator  by  hia  will,  dated  18r>0,  dis- 
poaed  of  all  his  real  estate,  subject  to  an  interest 
therein  to  his  wife  for  life,  in  favour  of  his  six 
nephews,  "  and  all  my  right,  title,  and  interest  to 
and  in  the  aame  and  every  part  thereof,  to  be 
equ^y  divided  amongat  my  aix  nephewa,  »hare 
and  share  alike,  and  their  issne  after  them^oand  r 
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for  their  heirs,  exfonton,  adminietnton,  and 
aasigiig."  The  qnestion  aioae  whether  tiie  woid 
"  isane,"  with  the  words  of  limitation  anpnadded, 
operated  to  ^Te  an  estate  tail,  or  whether  the  issna 
took  as  porohasers.  Held,  that  the  words  in 
qneetion  created  an  estate  tail  in  the  six  nephews ; 
that  the  addition  of  a  limitation  to  the  heira 
general  of  the  iasne  wonld  not  prevent  the  woti 


"  iaaoe  "  from  of/mMng  to  ^Te  an  estkta  tail  as  a 
word  of  limitation ;  that  in  this  ease  the  word* 
" equally  divided"  made  the  estate  diviaible  into 
six  shares,  and  there  were  no  words  to  sabdivide 
those  shares,  and  consequently  that  {he  snb- 
Beqaent  words,  "heirs,  exeentors,  administrators, 
and  assigns,"  mnst  be  rejected.  (WilliarnH  v. 
Williama.)       fog*  719 
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Feb.  28  and  March  3. 

(Before  the  Lokd  Chascillob  (Selbome),  Lords 

Watson  and  Bkamwell.) 

LoTE  «.  Bell,  (a) 

ox  appeal  FBOX  THB  COUET  op  APPIAL  IH  ENGLAND. 

jIftNes  —  Support    of  surface  —  Incloaure    Act  — 
Compensation. 

Sy  a  private  Ineloaure  Act  all  rights  of  eommona 
over  the  watte  of  a  manor  were  eeeting  uished 
and  allotmentl  were  made  in  respect  of  ancient 
dveeJling-houaet  within  the  manor  having  right, 
of  eommcn. 

The  Act  provided  thai  the  lords  of  the  manor  and 
their  atsigna  should  hold  and  enjoy  all  "mines, 
.  .  .  in  asfvXL,  ample,  and  henefieial  manner 
io  aU  intents  and  purposes,  as  they  could  or  might 
have  held  and  enjoyed  the  same  in  case  this  Act  had 
not  (een  made."  It  aUo  contained  a  proviso  that 
in  ea»e  the  mines  under  any  of  the  allotments 
tikould  he  worked,  guch  person  or  persons  so  work- 
ing  such  mines  .  .  .  shall  make  satisfaction 
for  the  damages  and  spoil  of  the  ground  occa- 
sioned thereby  to  the  person  or  persons  who  shall 
he  in  possession  of  such  ground  at  the  time  or 
timet  of  such  damage  or  spoU;  such  satisfaction  to 
he  settled  "  hy  arbitrcUion  "  and  "  not  exceed  the 
sum  of  SI.  yearly  during  the  time  of  working  such 
mines  ....  for  every  acre  of  ground  to 
damaged  or  spoiled." 

Held  (affirming  the  judgment  of  the  court  below), 
that  the  Act  did  not  reserve  to  the  lords  of  the 
manor  a  right  so  to  work  the  mines  as  to  let  down 
the  surface  of  the  allotments  of  inclosed  common 
land. 

Duke  of  Bucclench  v.  Wakefield  (L.  Bep.  4 
H.  L.  377;  23  L.  T.  Sep.  N.  8.  102)  dtstin- 
guiahed. 

This  was  an  appeal  from  a  judgment  o{  the  Court 
of  Appeal  (Lord  Coleridge,  C.J.,  Baggallay  and 
Lindley,  L.JJ.),  reported  in  10  Q.B.  Div.  547,  and 

(a)  Beported  br  C.  E.  MaLDCK,  Eiq.,  BurlBter-at-L&w. 
Vol.LI,N.S„i:S5. 


48  L.  T.  Bep.  N.  S.  592,  affirming  a  judgment 
of  the  Queen's  Bench  Division  (Manisty  and 
Williams,  JJ.)  upon  a  special  case. 

The  action  was  brought  by  the  present  respon- 
dents, who  were  respectively  the  tenant  and  the 
owner  of  a  house  which  had  been  built  in  1826  on 
a  portion  of  what  was  formerly  the  waste  of  the 
manor  of  Elvet,  but  had  been  inclosed  under 
a  private  Act  passed  in  1772,  against  the  ap- 
peuants,  who  were  lessees  under  the  Dean  and 
Chapter  of  Durham,  the  lords  of  the  manor,  of 
certain  coal  mines.  The  plaintiffs  alleged  that 
the  defendants  had  worked  the  coal  under  the 
house  without  leaving  proper  support,  so  that  the 
surface  of  the  land  had  subsid^,  and  the  house 
had  been  injured. 

The  defendants  denied  the  right  of  support 
and  contended  that  they  had  a  right  to  work  the 
mines  as  they  had  done  under  the  provisions  of 
the  Liclosnre  Act. 

The  special  case  is  set  out  in  full  in  the  reports 
in  the  court  below. 

The  court  below  decided  in  favour  of  the  plain- 
tiffs, and  this  appeal  was  accordingly  brougnt  by 
the  mine-owners. 

The  Solieitor-Oeneral  (Sir  P.  Herschell,  Q.C.), 
F.  M.  White,  Q.C.,  and  Edge  appeared  for  the 
appellants. 

The  arguments,  and  the  sections  of  the  Act, 
appear  sufficiently  from  the  judgments  of  their 
Lordships. 

G.  BusseU,  Q.C.  and  Bidleu,  who  appeared  for 
the  respondents,  were  not  called  upon  to  address 
the  House. 

March  S. — ^Their  Lordships  gave  judgment  as 
follows : — 

The  LoED  Chancellob  (Selbome). — My  Lords : 
The  authorities,  which  are  numerous,  from  Ha/rfi« 
V.  Bnjdvng  (5  M.  &  W.  60),  and  BugdaXe  v.  Rohertsor^ 
(3  K.  &  J.  696),  down  to  Davis  v.  Trehame  (6 
App.  Cas.  460),  decided  in  this  House  in  1881, 
have,  I  think,  fully  established  the  general  law 
applicable  to  the  case  of  two  owners,  the  one  of 
the  upper  strata — the  surface  of  the  ground — ^tho 
other  of  the  lower  strata  containing  minerals 
which  are  to  be  worked ;  and  Mrhaps  tl^  most 
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convenient  way  of  patting  the  matter  will  be  to 
read  a  few  words  from  the  opinion  of  Lord  Black- 
burn in  the  case  of  Davis  v.  Trehame.  At  p.  466, 
he  says  :  "  I  think  it  must  be  tak^n  as  perfectly 
settled  ground  that  as  of  common  right  the 
surface  land  has  a  right  to  be  supportedliy  sub- 
jacent strata  of  minerals.  Although  that  is  com- 
mon right  it  may  be  shown,  the  burden  lying  on 
those  who  wish  to  show,  that  the  person  who  has 
got  the  surface  obtaLaed  it  either  upon  terms 
which  would  give  him  no  right  to  support,  he 
having  accepted  and.  taken  it  upon  those  terms,  or 
that  before  he  got  it  the  person  from  whom  he 
claims,  the  owner  of  the  surface,  had  parted  with 
the  right  of  support  from  below ;  in  which  case, 
of  course,  the  owner  of  the  surface  would  be  in  no 
better  position  than  the  p>er8on  who  sold  it  to  him. 
Li  common  right  the  person  who  owns  the  surface 
has  a  right  to  have  it  properly  supported  below 
by  minerals,  'and  if  there  are  mineral  workings 
under  the  surface,  to  have  a  proper  support  left 
for  it  by  pillars."  Whoever  claims  agamst  that 
has  the  burden  of  proof  thrown  upon  him ;  and 
that,  I  think,  is  meant  by  some  passages  which 
occurred  in  the  judgments  of  the  learned  judges 
of  the  Court  of  Appeal  in  this  case,  where  it  was 
said  that  it  must  oe  clearly  made  out ;  that  I  un- 
derstand to  mean  only  that  it  muBt  be  sufficiently 
made  out  to  satisfy  that  burden  of  proof.  In  the 
same  case,  Vavia  v.  Trdiame,  two  pages  later. 
Lord  Blackburn  deals  with  the  question  which 
there  arose  on  this  principle,  that  when  the  person 
on  whom  the  burden  of  proof  lies  has  to  satisfy 
it,  he  will  not  be  able  to  do  so  by  showing  that 
there  are  words,  however  large,  applicable  to  the 
right  of  working,  and  privileges  connected  with 
it,  and  compensation  to  be  paid  for  working  and 
for  the  use  of  those  privileges,  which  may  receive 
full  effect  consistently  with  the  right  of  support. 
I  will  not  refer  in  detail  to  that  passage ;  it  is,  in 
my  judgment,  in  accordance  witn  what  is  to  be 
found  in  the  other  authorities.  Starting  with 
these  principles  we  have  to  consider  this  particu- 
lar case.  It  is,  I  may  say,  an  ordinary  case  of 
indosure  of  open  or  common  lands  where  the  lord 
of  the  manor  has  certain  rights,  the  right  to  the 
soil,  and  of  course  the  right  to  the  minerals  below 
it,  and  the  commoners  have  certain  surface  rights. 
The  recital  is,  that  by  the  inclosure  this  tract  of 
waste  ground,  which  then  yielded  little  profit, 
might  become  "  capable  of  considerable  improve- 
ment." I  shall  have  occasion  to  refer  to  that 
afterwards  in  connection  with  an  argument  which 
was  suggested,  that  no  improvement  except  by 
using  the  inclosed  ground  lor  agricultural  pur- 
poses could  be  supposed  to  have  been  in  con- 
templation. It  goes  on  to  allot  to  the  lord  in 
severalty  certain  plots  and  parcels  of  ground. 
Whether  it  be  more  or  less  that  upon  the  in- 
closure is  allotted  to  the  lord  can  make  no  differ- 
ence ;  it  is  equally  a  case  of  mutual  considerations 
resulting  in  the  apportionment  of  land  to  which 
the  parties  may  be  taken  to  have  agreed,  or  to 
have  had  determined  for  them  by  the  authority 
which  made  the  award.  If  one  is  to  draw  any 
inference  from  the  fact  that  the  greatest  ]>art  of 
the  land  seems  to  have  been  allotted  to  the  com- 
moners, and  a  comparatively  small  part  (if  such 
is  the  fact)  to  the  lords,  the  dean  and  chapter, 
the  inference  would  rather  be  that  the  rights  of 
the  commoners  in  this  case  were  very  substantial, 
and  that  the  rights  of  the  dean  and  chapter,  so  far 


as  the  surface  was  concerned  at  all  events,  were 
small  in  comparison  with  them.    However,  that 
is  not  important.    Then  there  follows  the  allot- 
ment of  the  residue  to  the  commoners  in  respect 
of  the  houses,  some  freehold  and  some  leasehold, 
to  which  the  right  of  common  had  been  appurte- 
nant or  appendajit,  and  they  are  to  hold  the  aUotted 
lands  upon  the  same  tenure  on  which  they  hold 
those  houses.    The  particular  allotments  in  ques- 
tion, being  in  respect  of  freehold  houses,  are  tree- 
hold  allotments,  and  we  have  to  deal,  therefore, 
with  a  freeholder  having  the  ordinary  rights  of  a 
freeholder  to  his  allotment,  except  in  so  far  as 
there  is  something  in  this  Act  to  make  them  leas 
than  the  ordinary  rights.    The  question  whether 
there  is  or  is  not  anything  of  that  kind  in  the 
Act  depends  entirely  upon  the  clause  of  reserva- 
tion, in  favour  of  the  lord,  of  certain  rights,  and 
the  proviso  which  follows  that  clause.    The   re- 
servation,   thongh    it   includes  mines,  is  by  no 
means  confined  to  them;  it  is  plainly  a  reservation 
of  the  pre-existing  interest  of  the  lords  in  the 
manorial  rights  and  royalties,  and  right  also  in 
the  soil  which  previously  belonged  to  them  as  lords 
of  the  manor.     It  says  that  nothing  in  the  Act 
"shall  prejudice,   lessen,   or  defeat   their  right, 
title,  and    interest"  to    these    things,  but    they 
and  their  successors  "  shall  and  may  at  all  times 
for    ever   hereafter   hold    and    enjoy  aU    rents, 
courts,  perquisites,  profits,  mines,  powers  of  using 
or  granting    way  leave,    waifs,   estrays,    and    all 
other  royalties  and  jurisdictions  whatsoever  to 
the  owner  or  owners  of  the  said  manor,  barony, 
or  borough  incident,  appendant,  and  belonging  or 
appertaining,  other  than  and  except  such  right  of 
common  as  could  or  might  be  claimed  by  them 
as  owners  of  the  soil  and  inheritance  of  the  said 
manor  or  common  so  to  be  inclosed  as  aforesaid, 
in  as  full,  ample,  and    beneficial    manner  to  all 
intents    and   purposes    as   they  could  or  might 
have    held   and    enjoyed   the   same  in  case  uiis 
Act  had  not  been  made."     So  far  we  have  nothing 
but  reservation  of  pre-existing  rights,  and  that 
not  in  terms    specially  applied    to    mines    and 
minerals,  although  including  them,  not  in  terms 
from  which  an  intention  to  deal  specifically  with 
powers  connected  with  those  mines  and  minerals 
can  be  inferred,  in  terms  which  are  as  much  applic- 
able to  every  thing  else  mentioned  as  they  are  to  the 
mines ;  no  doubt  not  less  applicable  to  the  mines 
than  to  the  other  things  which  are  mentioned. 
Well,  now,  what  is  there  in  that  clause  of  reser- 
vation which  can  possibly  be  relied  on  as  depriving 
the  freeholder  to  whom  an  allotment  has  been 
made  of  the  right  of  support  to  his  freehold? 
The  only  words  which  have  been  insisted  upon  as 
capable  of  having  that  eSect  are  the  words  "  in 
as  full,  ample,  and  beneficial  manner  to  all  intents 
and  purposes  as  they  could  or  might  have  held 
and  enjoyed  the  same,"  which  means,  as  I  under- 
stand it,  held  and  enjoyed  those  rights,  titles,  and 
interests   which  are  reserved,  "  if  this  Act  had 
not  been  made."  Now,  applying  that  to  the  mines, 
although  it  is  not  more  applicable  to  the  mines 
than  to  any  other  subject,  1  quite  ag^ree  that  it  at 
least  carries  so  much  as  this,  that  they  were  with 
the  mines  to  have  all  usual  powers  and  surface 
privileges  over  them.    Supposing,  in  the  clause 
of  reservation,  these  words  had  been  expresslv 
inserted,  "  reserving  the  mines  and  minerals  with 
all  usual  powers  and  surface  privileges  for  work- 
ing them,    would  that  have  gvren^  jnght  to  let 
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down  the  surface  P  Wonld  that  have  destroyed 
Ute  freeholder's  right  of  Bupport  P  I  apprehend 
that  it  clearly  wonld  not,  and,  as  was  pointed  out 
in  the  case  of  The  Duke  of  Bueclevuik  t.  Wakefield 
Pi.  Bep.  4  H.  L.  377  -,  23  L.  T.  Kep.  N.  S.  102),  it  is 
impossible  to  understand  such  words  as  reserying 
the  previous  rights  of  working  exactly  as  they 
were,  without  reference  to  the  fact  that  an  inclo- 
Bare  had  been  made,  and  as  if  the  rights  of 
oommon  still  continued  to  exist,  and  the  rights 
of  working  were  subject  to  the  rights  of  common. 
The  right  given  by  those  words  must  in  that 
respect,  although  it  is  still  a  right  to  be  held 
•nd  enjoyed  in  a  full,  ample,  and  beneficial 
manner,  nevertheless  be  a  right  to  be  held  and 
enjoyed  by  the  lord  after  incTosure,  and  against 
the  owners  of  allotments,  and  no  longer  as  against 
the  conunoners.  But  let  ua  consider  what  was 
the  nature  of  the  enjoyment  which  existed  before 
the  inclcenre.  I  apprehend  that  before  the  in- 
cloBure  as  much  as  afterwards,  the  lords,  in  the 
exercise  of  their  powers  as  to  the  minerals,  were 
subject  to  the  principle  £i  te  ntere  too  vi  aZienum  rum 
loeda*.  They  had  not  a  right  of  working  para- 
mount to  the  surface  rights  of  the  commoners ; 
they  had  only  a  right  of  working  subject  to  the 
surface  rights  of  the  commoners,  and  any  work- 
ing which  would  substantially  interfere  with  those 
Bnr&ce  rights  would  have  been  an  unlawful  work- 
ing, and  might  have  been  restrained  at  the  suit 
of  the  commoners.  The  only  ground  for  saying 
that  they  might  lawfully  from  time  to  .time  have 
let  down  portions,  and  perhaps  ultimately  the 
whole  of  the  surface,  is  this,  that  they  might  have 
done  iK>  without  injuring  the  surface  rights  of  the 
commoners.  They  would  not  then  have  infringed 
npon  the  principle  Sic  uters  tuo  vi  alienwn  non 
ueda*.  In  o  damnum,  no  injtma,  wonld  have  been 
suffered  by  the  commoners,  and  therefore  the 
lords  might  have  been  subject  to  no  action,  and  to 
no  restraint.  But  now  the  commoners,  giving 
np  the  whole  of  their  common  rights,  take  in 
lieu  of  them  these  allotments.  Why  should  not 
the  lord  in  his  altered  position,  with  his  reserved 
right,  be  subject  in  respect  of  those  allotments 
to  the  principle  Sic  utere  tuo  ut  alienum  non  Icedaa 
in  its  full  extent,  as  much  as  he  was  before  P 
I  quite  agree  with  what  I  think  one  of  the 
learned  judges  of  the  Court  of  Appeal  suggested 
on  that  subject,  namely,  that  the  substituted 
rights  are  not  given  with  power  to  the  lord  to 
tsdki  them  away,  which  he  could  not  have  done 
with  regard  to  the  original  rights,  and  that  this 
rraervation,  if  it  stood  alone,  must  be  construed 
subject  to  the  surface  rights  of  the  persons  to 
whom  the  allotments  had  been  made.  Then  we 
come  to  the  words  of  the  proviso.  Now,  I  quite 
agree  that  we  should  not  be  fettered  by  form, 
if  we  find  in  substance  in  the  proviso  something 
tending  either  to  enlarge,  or  to  explain  in  such  a 
way  as  to  enlarge,  the  effect  of  the  reservation ; 
but  still  we  approach  that  proviso  with  due  re- 
gard to  the  fact  that  what  we  have  already  seen 
IS  a  reservation  only,  not  a  grant,  by  Act  of 
Parliament  or  otherwise,  of  privileges  which  a 
mere  reservation  would  not  nave  conferred,  and 
that  this  proviso  which  follows  has  for  its  office  to 
deal  with  the  compensation  to  be  made  for  the 
exercise  of  the  reserved  rights  so  far  as  relates  to 
those  two  particular  subjects  by  which  the  surface 
might  possibly  be  affected,  namely,  the  working 
of  the  mines,  and  the  power  of  using  or  laying 


wayleaves,  two  subjects  which  throughout  this 
proviso  are  separately  kept  in  view.  It  appears 
to  me  that  here  the  principles  already  mentioned 
throw,  at  all  events  as  strongly  as  before,  upon 
the  appellants  the  duty  of  showing  that  there  are 
words  which  dispense  in  their  favour  with  the 

general  rule  of  law,  and  give  them  a  right  to  let 
own  the  surface,  and  deprive  the  surface  owner 
of  his  ordinary  right  of  support.  I  can  find  no 
such  words.  It  is  contended,  however,  that  the 
usual  powers  of  working  mines  do  involve  some 
right  of  interference  with  the  surface,  and  that  is 
contemplated  by  this  proviso.  But  why  should 
more  be  supposed  to  be  contemplated  P  What 
word  is  there  which  shows  more  than  this,  that  it 
is  contemplated  that  in  the  working  of  mines,  as 
well  as  in  the  use  of  wayleaves,  there  may  be 
some  interference  with  the  surface,  in  respect  of 
which  compensation  is  to  be  madeP  That  would 
necessarily  follow  from  the  usual  powers  of  work- 
ing ;  but  this  consequence  which  is  now  sought  to 
be  established  would  not  follow  from  the  usual 
powers  of  working.  Why,  therefore,  should  it  be 
supposed  to  follow  because  the  effects  on  the  sur- 
face are  contemplated  which  are  provided  for  in 
the  way  of  compensation  P  The  whole  proviso,  in 
my  opinion,  is  satisfied  by  only  the  ordinary  sur- 
face damage  such  as  might  arise  from  the  exercise 
of  the  usual  working  powers.  The  more  the 
detail  is  examined  the  more  strongly  am  I  led  to 
the  affirmative  conclusion  that  that  is  what  was 
meant,  and  all  that  was  meant.  The  detail  tends 
to  repel  instead  of  to  support  the  appellants'  con- 
struction. First  if  all,  it  refers  to  the  working  of 
the  "  mines  lying  within  or  under  any  of  the  allot't 
ments,"  and  to  "  satisfaction  for  the  damages  and 
spoil  of  ground  occasioned  thereby."  I  pause  for 
a  moment  to  observe  that  the  word  "  ground " 
occurs,  I  think,  four  times  over  in  the  passage ; 
and  really  it  strikes  me,  to  say  the  least,  without 
dwelling  too  much  upon  it,  as  indicating  the  ordi- 
nary surface  damage  to  the  surface  of  the  ground, 
and  not  at  all  damage  such  aa  might  happen  in 
the  case  of  buildings,  with  which  we  are  now 
dealing.  Therefore  it  confirms,  as  far  as  it  goes, 
the  view  which,  as  I  have  said,  I  take  of  the  clause 
as  a  whole.  But  that  is  not  all,  for  who  is  to 
receive  this  compensation P  "The  person^  or 
persons  in  possession  of  such  ground  at  the  time 
or  times  of  such  damage  or  spoil."  It  is  mani- 
fest that  the  Legislature  thought  that  compensa- 
tion should  be  made  to  the  proper  person.  But  is 
it  to  be  for  a  moment  imagined  in  the  case  with 
which  we  are  dealing,  of  injury  to  buildings 
erected  upon  the  ground  which  by  possibility 
might  be  entirely  destroyed,  justice  would  be  done 
by  giving  the  compensation  not  to  the  person 
injured,  who  would  be  the  owner  of  thefreehold, 
but  to  his  tenant,  to  the  person  who  might  hap- 
pen to  be  in  possession  at  the  time  wnen  the 
damage  was  done  ?  There  is  then  a  limit,  which 
limit  is  measured  by  the  yearly  value  of  "  hi.  for 
every  acre  of  land  so  damaged  or  spoiled;"  a 
reasonable  limit  enough,  probably,  for  such  sur- 
face damage  as  might  arise  from  the  exercise  of 
the  ordinary  powers,  which  would  not  extend  to 
the  destruction  of  the  surface,  or  of  the  buUdinga 
upon  it,  but  to  my  apprehension  a  most  improper, 
a  most  unreasonable,  and  a  most  unjust  limit,  if 
it  had  been  intended  to  take  away  the  ordinary 
right  of  support.  It  was  said  upon  this,  "  Oh, 
but  it  must  be  supposed  that  it  was  never  con- 
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templated  that  there  would  be  any  bnildings  at  all 
npon  that  ground ;  it  does  not  appear  that  there 
were  any  at  the  time,  and  therefore  we  are  to  infer 
that  the  sort  of  improvement  contemplated  by 
the  Act  was  the  conversion  of  this  moor  land  into 
agricultnral  land,  and  nothing  more."  But  is 
it  not  perfectly  extravagant  to  snppose  that  that 
was  the  only  possible  improvement  of  this  land, 
there  being  no  restriction  whatever  upon  the  mode 
of  improvement  which  the  persons  into  whose 
hands  it  might  come  might  think  expedient  P  The 
very  principle  of  improvement  and  inclosure  is 
that  the  land  should  be  improved  to  the  extent  of 
its  capacity  by  those  persons  who  have  the  altered 
tenure,  and  would  have  an  interest  in  improving 
it.  Even  if  it  had  been  let  as  agricultural 
land,  we  are  not  to  assume  that  it  was  all  let  out 
to  neighbouring  farmers  who  had  already  sufiB- 
cient  farm  buildings  for  all  the  purposes  of  agri- 
cultural cultivation.  Even  upon  that  hypothesis 
it  cannot  be  imagined  that  it  was  out  of  contem- 
plation in  this  improvement  that  there  might  be 
a  residence  for  a  farmer,  a  suitable  house  for  him 
to  live  in,  with  stables,  yards,  and  proper  out- 
buildings, the  damage  to  which  would  be  of  a  very 
serious  kind,  in  no  degree  whatever  compensated 
for  under  this  clause.  But  the  truth  is  that  there 
is  no  ground  for  any  such  contention.  Of  course 
the  neighbourhood  of  the  mineral  works  might 
make  it  a  convenient  and  profitable  mode  of  using 
the  land  to  erect  upon  it  cottages  for  persons  em- 
ployed in  the  mines ;  or  the  owner  might  wish  to 
reside  near  the  mines,  and  therefore  erect  a  house 
for  himself ;  consequently  it  is  quite  clear  that  we 
must  take  into  account  damage  to  buildings  as 
well  as  other  things.  For  damage  to  buildings 
this  mode  of  compensation  would  be  quite  inap- 
propriate, but  it  would  not  be  necessary  if  the 
right  of  support  exists.  No  authority  whatever 
was  cited  in  support  of  the  appellants'  argument, 
except  the  caae  of  The  Duke  of  Buccleuch  v. 
Wakefield  which  appears  to  me  to  differ  from 
the  present  case  in  every  material  particular. 
In  the  first  place,  the  words  to  be  construed 
there  were  not  words  occurring  in  an  enume- 
ration of  various  rights  reserved  of  different 
kinds,  but  they  were  words  having  direct  and 
special  application  to  the  subject  of  mines, 
minerals,  and  mineral  working ;  and  in  connection 
with  that  it  was  said  that  the  lord  was  to  retain 
his  former  status,  and  to  exercise  his  powers,  not 
in  the  same  way  as  if  the  Act  had  not  oeen  made, 
which  words  occur  here,  but  the  words  are  very 
emphatic  and  very  remarkable,  namely,  in  the 
same  way  as  "  if  the  lands  had  remained  open 
and  uninclosed ;"  that  is  to  say,  that  for  the  pur- 
pose of  giving  effect  to  the  reservation  in  the 
lord's  favour  and  the  rights  expressly  enforced 
upon  him  by  the  Inclosure  Act,  tne  hvpothesis  of 
the  lands  remaining  in  an  uninclosed  state  was, 
as  between  him  and  the  surface  owner,  established 
by  the  Act ;  and  that  was  pointed  out  as  one  of 
the  reasons  for  the  conclusion  which  was  arrived 
at  by  one  of  the  noble  and  learned  lords  who  then 
advised  the  House.  But  secondly,  there  was  not 
there  a  mere  reservation,  but  there  were  words 
operating  by  themselves  to  confer,  by  the  autho- 
rity of  the  Legislature,  npon  the  lord,  in  respect 
of  the  exercise  of  those  reserved  rights,  a  great 
number  of  privileges,  expressly  enumerated  and 
affecting  the  surface,  which  might  or  might  not, 
but  probably  would  not,  have  followed  from  the 


mere  reservation.  And  Lord  Hatherley,  L.C.,  in 
advising  the  House  as  to  its  judgment,  said  th&t 
that  enumeration  of  those  rights  granted  and  not 
merely  reserved  by  the  Act  of  Parliament,  'was 
the  reason  which  mainly  weighed  upon  his  mind 
leading  him  to  the  conclusion  to  which  he  came, 
he  finding  in  those  words,  not  indeed  in  express 
language  a  power  to  let  down  the  surface,  bafe 
what  he  thought  was  practically  equivalent  to  it, 
namely,  a  power  totally  and  permanently  to 
destroy  the  surface,  and  to  take  away  the  beneficial 
enjoyment  of  any  part  of  it  from  the  persons  to 
whom  the  allotment  had  been  made.  And  thirdlv, 
there  was  there,  which  was  also  much  and  justly 
relied  upon,  an  absolute  and  unqualified  clause  of 
compensation,  so  that  whatever  might  be  the  ex- 
tent of  the  damage  sustained,  full  reparation  for 
that  damage  would  be  made  to  whoever  might  be 
the  person  who  sustained  it.  All  those  things 
were  relied  upon,  and  all  formed  ingredients  in  that 
judgment ;  but  all  are  absent  here.  I  need  say  no 
more,  but  I  move  your  Lordships  to  affirm  the 
judgment  appealed  from,  and  to  dismiss  the 
appeal  with  costs. 

Lord  Watson. — ^The  respondents  are  the  owners 
and  tenant  of  a  parcel  of  moor  or  waste  within 
the  manor  of  Elvet,  allotted  to  the  predeces- 
sors in  title  of  the  former  by  statutory  commis- 
sioners acting  under  an  Inclosure  Act  of  1772, 
in  respect  of,  or  as  appurtenant  to,  their  ancient 
freehold  or  leasehold  dwelling-houses  within  the 
manor,  and  the  Act  provides  that  such  parcel  of 
land  shall  be  "  held  and  enjoyed  "  by  the  allottees 
"  in  the  same  manner  "  and  by  the  same  tenure 
as  the  dwelling-houses  in  respect  of  which  the 
allotment  was  made  were  then  holden.  The  appel- 
lants are  mineral  lessees  under  the  Dean  and 
Chapter  of  Durham,  the  lords  of  the  manor  of 
Elvet,  to  whom  are  reserved,  by  the  expre.ss  terms 
of  the  Act,  all  mines  within  the  limits  of  the 
divided  waste  with  power  to  work  the  same.  The 
respondents  being  thus  in  right  of  the  surface 
are  entitled  to  have  it  supported  by  the  subja- 
cent strata,  unless  the  appellants  can  show  that 
by  the  terms  of  the  statutory  reservation  in  their 
favour  the  lords  of  the  manor  have  the  right  to 
let  it  down  in  the  course  of  their  mineral  work- 
ings. The  principles  of  law  applicable  to  a  case 
like  the  present  are,  in  my  opinion,  precisely  the 
same  with  those  which  govern  the  mutual  rights 
of  the  respective  owners  of  the  surface  and  of 
the  minerals  below,  when  the  plenum  dominixvm 
of  the  land  has  been  split  into  these  two  estates 
bv  grants  proceeding  from  the  common  author. 
The  Act  of  1772  declares  that  nothing  therein 
contained  shall  prejudice  the  title  or  interest  of 
the  dean  and  chapter  in  and  to  the  "  royalties " 
incident  to  the  manor,  but  that  they  and  their 
successors  shall  ever  thereafter  "  hold  and  enjoy  " 
(inter  alia)  all  "mines,"  and  that  "in  as  full,  ample, 
and  beneficial  manner  to  all  intents  and  purposes 
as  they  could  or  might  have  held  and  enjoyed 
the  same  in  case  this  Act  had  not  been  nutde." 
After  the  judgment  of  this  House  in  The  Dtike 
of  Buccleuch  V.  Wakefield,  an  authority  npon 
which  the  appellants  rely,  I  think  it  impos- 
sible to  hold  that  a  reservation  expressed  in  these 
terms  is  per  se  sufficient  to  give  the  lords  of  the 
manor  a  right  to  work  their  minerals  so  as  to 
let  down  the  surface.  In  that  case  Lord  Chelms- 
ford said  that  the  duke  "  must  establish  his  right 
to  work  his  mines  notwithstanding  the  inevitably 
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injurious  conseqnenceB  to  the  respondents'  sar- 
bice,  by  proof  either  of  a  castom    within   the 
manor,  or  of  an  authority  derived  from  the  Act 
for  inclosine  the  wastes  of  the  manor."    Here  the 
existence  of  snch  a  cnstom  within  the  manor  as 
would  sustain  the  right  asserted  by  the  appellants 
is  negatived  in  the  joint  csfie  for  the  parties.    It 
was  no  doubt  decided  in  Bucdeuch  v.  Wakefield, 
that  the  duke  had  the  right  which  he  claimed, 
under  the  provisions  of  the  special  InclosQre  Act ; 
bnt  there  the  clause  of  reservation,  besides  ex- 
pressly aathorising  a  great  variety  of  enumerated 
operations,  both  above  and  below  ground,  some  of 
which  involved  the  disturbance,  if  not  the  destruc- 
tion, of  the  surface,  concluded  with  a  general 
power  to  the  mine-owner  to  do  all  further  and 
other  acts  whatever   for  getting  the  said  mines 
and  minerals  and  carrying  on  the  works  thereof, 
and  disposing  of  and  carrying  away  the  same,  in 
as  full  and  ample  a  manner  as  if  the  lands  had 
remained  open  and  uninolosed  or  the  Act  had  not 
been  passed.     The  terms  of  the  reservation  to  the 
Dean  and   Chapter  of  Durham  present  a  marked 
contrast  to  the  broad  and  comprehensive  terms  of 
the  clause  with  which  the  House  had  to  deal  in 
Buecleueh   v.   Wakefield,  a  clause  which,  to  use 
the  words  of  Lord  Hatherley,  L.C.,  conferred  the 
"  largest    imaginable   power  "  upon  the  owner  of 
the  mines;  yet  in  that  case  the  decision  of  the 
House  was  given  in  his  favour,  not  because  the 
clause  per  se  enabled  him  to  work  so  as  to  cause 
subsidence,  but  in  respect  that  its  powers  were 
made  subject  to  the  condition  that  those  who 
worked  the  mines  should  make  full  oompensation 
tor  all  injury  thereby  occasioned  to  the  owners  of 
the  surface.     I  concur  in  the  opinion  expressed  by 
Mellifih.  L.  J.,  in  Eext  v.  Gill  (L.  Rep.  7  Oh.  699 ;  26 
L.  T.  Rep.  N.  S.  502),  that  "no  one  can  read  the 
judgment  without  coming  to  the  conclusion  that 
if  the  provision  as  to  compensation  had  not  been 
there,  the  House  of  Lords,  notwithstanding  the 
strength  of  the  other  words,  would  in  all  probabi- 
lity have  come  to  another  conclusion."    But  the 
contrast  between  the  compensation  clauses  in  that 
case  and  the  present  is  also  very  marked.    There 
every  person  whose  interest  in  the  surface  was 
injuriously  affected  was  to  be  fully  indemnified : 
here,  under  the  Act  of  1772  no  one  is  to  receive 
compensation  except  the  occupant  of  the  surface 
for  the  time  being ;   the  amount  of  compensation 
is  restricted  to  hi.  per  annum  for  each  acre  of 
surface  damaged ;  and  all  liability  on  the  part  of 
the  mine  owner  to  pay  that  restricted  sum  ceases 
the  moment  he  desists  from  working.    No  com- 
pensation is  provided  for  the  owner  of  the  surface 
who  is  not  in  personal  occupation  of  it  during  the 
time  of  working,  though  his  property  may  be  per- 
manently injured,  and  even  if  he  does  occupy 
himself  he  is  not  to  be  compensated  for  any  damage 
accruing,  as  for  instance  from  subsidence,  after 
the  workings  have  ceased.   A  compensation  clause 
in  these  terms,  so  far  from  suggesting  or  sup- 
porting the  inference  that  the  mine-owner  was  to 
have  power  to  let  down  the  surface,  points  to  the 
very  opposite  conclusion.    I  think  it  must  always 
be  presumed  that  a  clause  providing  compensa- 
tion was  intended  to  cover  the  damage  resulting 
to  the  landowner  from  the  exercise  of  the  powers 
previously  reserved  or  granted  to  the  owner  of  the 
ntines.    It  is  not  the  proper  ofSce,  nor  is  it  pre- 
Bumahly  the  intention,  of  such  a  clause  to  define 
or  extend  the  powers  given  to  the  mine-owner,  and 


it  is  frequently  oh  majorem  cantelam  and  in  the 
interest  of  the  landowner  expressed  in  compre- 
hensive terms,  so  as  to  include  every  species  of 
damage  which  may  result  from  operations  which 
are  consistent  with  giving  support  to  the  surface. 
The  clause  may,  nevertheless,  be  so  expressed  as 
to  explain  the  character  and  extent  of  these 
powers,  as  was  the  case  in  Atpden  v.  Seddon  (L. 
Bep.  10  Ch.  394;  32  L.  T.  Rep.  N.  S.  415),  where 
the  power  reserved  to  the  mine-owner  was  to  work 
the  subjacent  minerals  without  entering  upon  the 
surface  of  the  lands.  That  power  would  not  of 
itself  have  warranted  letting  down  the  surface, 
but  it  was  made  subject  to  the  condition  that 
the  person  working  the  mines  should  pay  for  all 
damages  to  erections  on  the  surface  occasioned 
by  the  exercise  of  the  reserved  power.  Entry  on 
the  land  being  prohibited,  it  was  a  reasonable  if 
not  a  necessary  inference  in  that  case  that  the 
kind  of  underground  working  contemplated  and 
sanctioned  was  such  as  would  cause  subsidence, 
and  injure  buildings  erected  on  the  surface.  But 
any  such  inference  derived  from  the  terms  in 
which  compensation  is  provided  must,  in  my 
opinion,  be  plain  and  unequivocal,  otherwise 
general  words,  which  were  only  meant  to  include 
every  possible  injury  that  could  be  caused  by 
working  without  disturbance  of  the  surface,  might 
be  construed  as  a  power  to  let  it  down.  I  agree 
with  your  Lordships  that  the  judgment  appealed 
from  ought  to  be  affirmed. 

Lord  Bkahwell. — I  also  am  of  opinion  that 
this  judgment  should  be  affirmed.  Before  the 
inclosure  award  the  dean  and  chapter  were  owners 
of  the  soil,  the  surface,  and  everything  on  it 
and  under  it,  subject  indeed  to  a  right  of  common 
the  existence  of  which  seems  to  me,  however,  im- 
material. By  that  Act  and  the  award  they  ceased 
to  be  owners  of  the  soil'  generally,  bnt  remained 
owners  of  the  minerals.  If  there  had  been  nothing 
more  in  the  Act,  the  dean  and  chapter  would  have 
had  no  right  to  touch  the  surface  to  get  at  the 
minerals ;  and  if  all  the  right  the  Act  gave  them 
was  to  use  such  part  of  the  surface  as  was  neces- 
sary to  get  the  minerals,  they  would  have  no  right 
in  getting  them  to  let  down  the  surface.  In  other 
words,  when  the  ownership  of  the  soil  generally 
and  of  the  minerals  is  severed,  the  mineral  owner 
has  no  right  as  against  the  surface  in  getting  the 
minerals,  except  what  the  instrument  of  severance 
gives  him,  and  if  it  give  the  right  to  get  the 
minerals,  without  more,  there  is  no  right  to  let 
down  the  surface.  This  is  well  put,  indeed  the 
subject  generally,  and  the  questions  that  arise  in 
this  case,  are  very  well  treated,  in  McSwinney  on 
Mines,  Quarries,  and  Minerals,  pp.  293-334.  The 
appellants  in  this  case  say  that  rights  are  given 
to  the  dean  and  chapter  by  the  Inclosure  Act, 
not  only  to  interfere  with  the  surface  to  get  the 
minerals,  but  also  to  let  it  down,  and  they  rely  on 
the  general  words,  that  the  dean  and  chapter  are 
to  "  hold  and  enjoy  the  mines  in  as  full,  ample, 
and  beneficial  manner  as  they  could  or  might  in 
case  this  Act  had  not  been  made."  I  cannot  agree, 
for  it  is  clear  to  me  that  that  does  not  relate  to 
working  bnt  to  property.  The  section  begins 
that  the  title  of  the  dean  and  chapter  to  the 
royaltiM  incident  or  belonging  to  the  manor 
shall  not  bo  prejudiced,  lessened,  or  defeated  by 
anything  in  the  Act,  "  bnt  that "  they,  as  owners 
of  the  royalties,  shall  hold  and  enjoy  all  rents, 
mines,  &c.,  to  the  owners  of  the  manor  incident. 
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belonginpr,  or  appertaining.  Thia  relates  to  pro- 
perty. The  power  of  working,  so  far  as  given,  is 
in  the  next  section.  Supposing  that  the  prerions 
seotion  would,  without  the  subsequent  one,  give 
the  right  claimed,  it  would  give  it  without  com- 
pensation. But  the  subsequent  section  being  there 
shows  what  is  to  be  compensated,  and  conse- 
quently limits  the  meaning  which  the  former 
section  might  have  if  it  stood  alone.  The  appel- 
lants further  say  that  the  power  is  to  be  found, 
not  indeed  in  express  words,  but  as  the  result  of 
the  provisions  for  compensating  the  owner,  which, 
it  is  said,  include  all  kinds  of  damage,  and  there- 
fore subsidence.  I  do  not  know  if  the  antecedent 
probabilities  are  in  favour  of  the  respondent  or 
the  appellant.  If  the  appellant  is  right,  inasmuch 
as  he  contends  that  he  may  let  down  and  destroy  a 
house,  and  admits  that  for  that  the  adequate 
compensation  is  not  provided,  it  follows  that  until 
the  minerals  are  exhausted  and  the  subsidence 
finished,  the  owner  of  the  soil  cannot  use  it  to  the 
best  advantage.  On  the  other  hand,  if  the  re- 
spondent is  right,  the  owner  of  the  minerals  can 
nghtly  take  half  of  them  only,  and  might  be 
stopped  from  taking  anything  the  result  of  which 
would  be  subsidence  of  the  surface.  Either  way 
there  seems  a  loss.  We  must  examine  the 
statute  to  find  on  whom  it  falls ;  and  the  problem 
we  have  to  solve  is  a  veiy  common  one,  namely, 
what  provision  has  been  made  for  a  case  not  con- 
templated ;  I  say  "  not  contemplated  "  for  it  con- 
tinually happens  that  extensive  words  are  nsed  to 
comprehend  cases  not  particularly  contemplated. 
As  I  have  said,  the  appellant  does  not  say  that  the 
right  he  claims  is  given  in  express  words,  but  is 
shown  by  the  provision  for  compensation  for 
damage.  I  am  of  opinion,  however,  that  the 
damage  contemplated  is  temporary  only,  a  damaee 
to  the  person  in  possession,  not  to  any  reversioner 
or  remainderman.  The  statute  uses  the  present 
participle,  "  working,"  "  laying,"  "  making," 
*'  using,"  and  says  that  satisfaction  shall  be  made 
for  the  "  damage  "  and  "  spoil  of  ground  "  occa- 
sioned "  thereby "  to  the  person  in  possession  at 
the  time  of  such  damage  and  spoil,  and  the 
damage  is  to  be  paid  yearly  during  the  time  of 
working,  or  continuing,  or  using  such  ways,  for 
©very  acre  so  damaged.  This,  I  think,  clearly  con- 
templates temporary  damage  during  the  working 
from  which  the  person  in  possession  alone  suffers. 
It  is  impossible  to  say  subsidence  is  included  in 
this,  for  the  subsidence  may  not  take  place  till 
long  after  the  working.  Certainly  subsidence 
where  a  house  or  bam  is  let  down  is  not  contem- 
plated. As  to  that,  however,  it  may  be  said  it  is 
the  folly  of  the  landowner  to  build  it.  But  even 
without  any  house  being  built  the  damage  by  sub- 
sidence is  permanent.  The  level  of  the  surface 
is  destroycMd,  and  if  any  gap  or  steep  descent  is 
made,  the  landowner  would  nave  to  fence ;  any- 
how subsidence  is  a  permanent  damage,  and  may 
be  long  after  the  working.  There  is  no  provision 
for  compensating  for  that.  I  am  not  insensible  to 
the  force  of  the  argument,  that  if  the  respondent 
is  right,  inasmuch  as  the  damage  from  a  spoil  bank 
or  a  sh»ft  is  permanent,  either  there  is  no  right 
to  sink  a  shaft  or  make  a  spoil  bank,  or  the 
Legislature  has  thought  that  compensation  to  the 
person  in  possession  was  enough ;  if  so,  why  is 
not  the  same  true  of  subsidence,  it  being  always 
the  surface  that  is  injured?  This  is  a  strong 
argument.    It  is  singular  that  no  express  power 


is  given  to  sink  shafts  or  deposit  spoil.  Whether 
this  matter  was  not  thought  of,  or  the  right  was 
supposed  to  be  "  incident "  to  the  manor,  or  it 
was  thonght  that  damage  to  the  reversion  from 
shafts  and  spoil  was  not  of  sufficient  consequence 
to  the  reversioner  to  require  compensation  to  be 
provided,  I  cannot  guess.  Perhaps  there  is  no 
right  to  sink  shafts  and  deposit  spoil.  I  think 
there  is.  But  it  does  not  seem  to  me  that,  because 
no  provision  is  made  for  compensation  to  the 
reversioner  for  one  permanent  damage,  there  is 
therefore  a  right  to  inflict  on  him  another  one, 
which  may  damage'him  only,  and  not  the  person 
iu  possession  during  the  working.  In  the  result 
it  seems  to  me  that  the  compensation  is  to  be  for 
what  the  Legislature  considered  damage  to  the 
person  in  possession  during  working,  that  if  it 
nas  authorised  shafts  and  spoil  it  has  considered 
them  damages  to  that  person,  or  sufficiently  com- 
pensated for  by  pafment  to  him,  or  forgotten  the 
matter ;  anyhow,  that  it  has  not  provided  com- 
pensation for  subsidence,  and  consequently  has 
not  authorised  it  being  caused. 

Order   appealed  from  affirmed,   and    appeal 
dismissed  with  costs. 

Solicitors  for  the  appellants.  White,  Borrett, 
and  Co. 

Solicitors  for  the    respondents,    Munnt    wud 

Longden.  

Nov.  29,  30, 1883,  and  March  10, 1884. 

(Before  the  Lord  Chakcsllor  (Selbome),  Lords 
Blackburn  and  Watson.) 

Municipal  Ferxanknt  Investxknt  Builoib& 
SociBTT  V.  Kent,  (a.) 

ON   APPEAL  FHOX  THK  COURT  OP  AFFRAL  IN  BNGLAKD. 

Buildituj  Societies  Act  1874  (37  ^  38  Viet.  c.  42), 
<.  16,  suh-sed.  9,  ».  34 — Disputes  between  society 
and  Tnember — Reference  to  arbitration — Jurisdic- 
tion of  Hi-gh  Court — Covenants  in  mortgage  deed. 

The  Building  Societies  Act  1874  provides  J/ysect.  16, 
sub-sect.  9,  thai  the  rules  of  every  society  estab- 
lished under  the  Act  shaU  set  forth  whether  dis- 
putes between  the  society  and  any  of  its  members 
shall  be  referred  to  the  Cotmty  Court,  or  to  the 
registrar,  or  to  arbitration ;  and  by  sect.  34  for 
the  determination  of  dieptttes  by  arbitration  where 
the  rules  so  diredt. 

Held  {affirming  the  judgment  of  the  court  below,  the 
Lord  Chancellor  dissenting),  that  these  provisions 
included  questions  arising  under  covenants  in  a 
mortgage  deed  ai^cuied  bi/  the  member  to  the 
society,  and  that  the  High  Court  had  no  jtirisdie- 
tion. 

Hack  V.  London  Provident  Building  Society  (23 
Ch.  Biv.  103;  48  L.  T.  .Eep.  N.  8.  247)  ap- 
proved. 

Mulkom  r.  Lord  (4  Aitp.  Cas.  182  ;  40  L.  T.  Bep. 
N.  S.  594)  distinguished. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Brett,  M.R.,  Cotton  and  Bowen,  L.JJ.) 
affirming  a  decision  of  the  Queen's  Bench  Division 
(Manisty  and  Stephen,  JJ.). 

The  action  was  brought  by  the  appellant  society, 
which  was  a  society  duly  incorporated  and  regis- 
tered under  the  Building  Societies  Act  1874 
(37  &  38  Vict.  c.  42),  against  the  respondent,  a 
member  of  the  society,  to  recover  a  sum  alleged 

(a)  Baportcd  hj  C.  E.  Maldbk,  Esq.,  BuilBtarM-LMK  I  p 
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to  be  dae,  nnder  the  oovenaats  in  a  mortg^age 
deed,  in  respect  of  advances  made  by  the  society 
to  the  defendant  on  the  security  of  certain  lease- 
hold ]MreDUBea  comnriaed  in  the  deed. 

Altar  the  cause  nad  been  set  down  for  hearing, 
a  smnmons  was  taken  out  to  stay  the  action  on 
the  groond  that  the  court  had  no  jurisdiction  in 
the  matter,  the  rules  of  the  society  providing  that 
all  disputes  should  be  settled  by  arbitration  in  the 
manner  prescrilj^d  by  the  Act. 

The  Divisional  Court  ordered  a  stay,  and  their 
order  was  afSrmed  by  the  Court  of  Appeal,  who 
held  that  the  case  was  governed  by  Hctae  v.  Lon- 
don Provident  Building  Society  {&  Ch.  Div.  103 ; 
48  L.  T.  Bep.  N.  8.  247). 

The  appeal  was  brought  to  the  House  of  Lords. 

Davey,  Q.C.,  T.  Tarett,  and  H.  Terrell  appeared 
for  the  appellants,  and  contended  that  Ha>ek  v. 
London  Frotfideni  Building  Society  was  wrongly 
decided.  The  question  is  whether  the  decision 
of  the  House  of  Lords  in  iluikem  v.  Lord 
(4  App.  Gas.  182;  40  L.  T.  Bep.  N.  S.  594) 
^^es  to  societies  under  the  Act  of  1874.  The 
pnnciple  is  the  same  in  both  cases.  The  clauses 
apply^  only  to  disputes  nnder  the  rules,  not  to 
qiustionB  arising  on  a  mortgage  deed,  as  to  the 
dfect  of  -which  see  Pugh  v.  Heath  (7  App.  Cas. 
235 ;  46  Li.  T.  Bep.  K.  8.  321).  Disputes  between 
a  mortgagor  and  a  mortgagee  are  not  disputes 
between  the  society  and  member  as  such : 

nmAngy.Baf,  3  De  G.  If .  *  Q.  997 ;  24Ii.T.Bap. 

O.  S.  101 ; 
Murrimm  T.  Qlomr,  4  Ex.  480;  14  L.  T.  B*p. 0. 8. 

188,804; 
AniMr  T.  OtiM,  5  H.  *  N.  758 ; 
liV.T.  3V(^or(I,4E.  AB.  122;  24  L.  J.  20,  M.  C. 

The  SoUeiior-General  (Sir  P.  Herschell,  Q.C.), 
WilU*,  Q.G.,  TindalMkinton,  and  Calvert,  for  the 
respondents,  argued  that  Wright  v.  Monarch  J»- 
VMtnMiii  Building  Society  (5  Ch.  Div.  726)  was  not 
overruled  by  MuUeem  v.  Lord,  and  was  an  antho- 
lity  in  the  respondent's  favour ;  see  also  Beeves 
V.  White  (17  Q.  B.  995;  21  L.  J.  169,  Q.  B.). 
This  is  in  fact  a  dispute  between  the  society  and 
a  member,  within  the  meaning  of  the  arbitration 
claose,  for  the  transaction  could  not  have  arisen 
at  all  without  membership.  The  cases  cited  on 
the  other  side  all  turn  upon  the  point  that  the 
madiinery  provided  by  the  Acts  then  in  force 
was  not  adeanate  for  oealing  with  the  dispute  in 
question,  and  therefore  the  jurisdiction  of  the 
court  could  not  have  been  intended  to  be  ousted 
fay  it;  but  nnder  the  present  Act  the  machinery 
has  been  improved,  and  is  adequate  for  enforcing 
tiie  award ;  the  principle,  therefore,  which  nnder- 
hes  the  earlier  cases  does  not  apply.  The  in- 
tention of  the  Act  is  to  establish  a  domestic 
ttibnnaL    See  also 

OhOjO  v.X*ii9dom,lEz.404;  lOL.T.Bap.0.  S.  114. 

Davev,  Q.O.  in  reply. — ^I  agree  that  a  "  domestic 
tribunal"  is  established  by  the  Act,  but  it  is 
intended  to  deal  with  domestic  disputes  only, 
such  88  arise  oat  of  the  contract  of  member- 
ship fonnded  on  the  rules,  not  with  questions  of 
property  and  the  rights  and  liabilities  arising 
oat  of  a  mortgage  contract. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

March  10. — ^Their  Lordships  gave  judgment  as 
follows: 

Lord  SxuoBss,  L.C.— My  Lords :  I  have  the 


misfortune  in  this  case  to  differ  from  the  rest 
of  your  Lordships  who  heard  the  argument,  and 
I  have  doubted  whether  it  might  not  be  best  for 
me  to  abstain  from  stating  publicly  the  reasons 
for  the  opinion  which  I  have  formed,  since  your 
Lordships,  after  considering  them,  have  not  found 
them  satisfactory.  But,  inasmuch  as  the  question 
is  one  of  very  great  general  importance  to  all 
these  societies,  whose  welfare  and  due  regulation 
are  matters  of  public  concern,  and  as  it  is  possible 
that  the  operation  of  the  laws  relating  to  them 
may  at  some  future  time  be  found  again  to  re- 
quire attention  from  the  Legislature,  1  think  that, 
upon  the  whole,  I  shall  best  discharge  my  duty 
by  stating  what  my  judgment  would  be  upon 
wis  question,  if  the  power  of  judgment  rested 
with  me.  It  has  been  determined  in  the  courb 
below  that  a  provision  in  the  rules  of  a  benefit 
building  society  governed  by  the  statute  37  &  38 
Vict,  c  42,  for  the  settlement  by  arbitration  of 
diapntes  between  the  society  and  any  of  its  mem- 
bers, or  their  legal  representatives,  takes  away 
the  jurisdiction  of  the  High  Court  to  entertain  an 
action  by  the  society  against  one  of  its  members 
for  moneys  due  to  it  under  covenants  in  mort- 
gage  deeds,  executed  by  the  defendant  to  the 
society.  The  object  of  the  society,  as  stated  in 
its  second  rule,  was  to  raise,  by  the  subscriptions 
of  its  members,  a  stock  or  fund  for  making  ad- 
vances to  members  out  of  its  funds,  upon  security 
of  freehold,  copyhold,  or  leasehold  estate,  by  way 
of  mortgage ;  with  power,  "  so  far  as  necessary  for 
the  said  purpose,"  to  hold  land,  with  the  right  of 
foreclosure,  and  to  raise  funds  by  the  issue  of 
sharee  of  one  or  more  denominations,  either  paid 
up  in  full  or  to  be  paid  by  periodical  or  other  sub- 
scriptions, and  with  or  without  accumulating  in- 
terest,  and  to  repay  such  funds  when  no  longer 
required  for  the  purposes  of  the  society.  A  pro- 
viso was  added  that  "any  land,  to  which  the 
society  might  become  absolutely  entitled  by  fore- 
closure, or  Dy  surrender,  or  other  extinguishment 
of  the  right  of  redemption,"  should,  as  soon  as 
conveniently  might  be,  be  sold.  There  were  to 
be  two  kinds  of  "  ordinary  shares  " — fully  paid, 
and  Bub8cripti(ni  shares,  both  of  the  nominal 
amount  of  101.  The  subscription  shares  were  to 
be  paid  up  by  instalments  of  1«.  per  month  per 
share,  ana  at  the  end  of  each  year,  interest  lUi  5 
per  cent,  per  nnnum  was  to  be  credited  upon  them, 
provided  the  instalments  due  had  been  regularly 
paid.  On  reaching  the  amount  of  101.,  they  were 
to  become  fully  paid  shares,  with  all  the  advan- 
tages of  such  shares.  There  was  also  power  for 
the  directors  to  issue  preference  shares.  Members 
were  to  be  at  liberty,  on  certain  torms  specified 
in  rule  5,  to  withdraw  the  amount  standing  to 
tixeii  credit  in  the  books  of  the  society ;  and  also 
in  the  manner  specified  in  rule  6  to  transfer  their 
shares.  The  7th  irde  authorised  the  society  to  receivo 
deposits  or  loans  £romits members,  or  other  persons, 
subject  to  a  limit  of  the  amount  to  be  at 
any  time  due  in  respect  of  such  deposits  or  loans, 
to  "  two-thirds  of  the  amount  for  the  time  being 
secured  to  the  society  by  mortgages  from  its 
members."  The  22nd  rule  regulated  the  law 
costs  payable  Inr  borrowers  on  the  security  of 
freehold  or  leasobold  property  when  all  business 
might  be  transacted  in  town.  The  23rd  provided 
for  the  survey  of  properties  offered  to  the  society, 
and  for  the  fees  in  respect  of  such  surveys,  to  be 
pud  1^  the  applicants  for  advances.   Bole  29pro- 
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Tided  for  certain  fines  and  forfeitures  on  advanced 
Bhares ;  and  rules  32  to  34  inclusive  related  to  the 
terms  on  which  advances  might  be  made.  Bule 
85  provided  that  any  member  receiving  an  advance 
should  execute  a  mortgage  to  the  society  to  secure 
Ms  future  payments,  "  which  mortgage  should 
contain  all  Such  covenants  and  provisions  as  the 
solicitor  might  advise;"  and  that  on  the  satisfac- 
tion of  all  cuims  of  the  society  upon  any  property 
mortgaged,  a  receipt  in  a  specified  form  snouid  hs 
indorsed  upon  the  mortgage  at  the  expense  of  the 
mortgagor.  The  effect  of  the  eight  following 
rules  (36  to  43  inclusive)  is,  that  a  member  who 
had  obtained  an  advance  might,  if  he  pleased,  sel 
the  mortgaged  property,  and  the  purchaser  might 
take  it  subject  to  the  mortgage,  and  thereupon 
should  become  liable  for  the  payment  of  all 
advance  repayments  in  arrear,  and  all  fines  then 
due  thereon,  as  well  as  for  all  future  advance  re- 
payments and  fines  thereon  from  tune  to  time 
f aUing  due  in  respect  of  such  mortgaged  property. 
If  the  sanction  of  the  board  were  given  to  the 
transfer,  the  vendor  was  to  become  entitled  to  a 
release  from  the  society.  For  every  payment  in 
arrear  the  borrower  in  default  was  to  be  charge- 
able with  a  fine  of  one  penny  per  share  per  month, 
and  if  the  arrear  should  continue  for  three  con- 
secutive months,  the  directors  might  enter  into 
possession  and  sell  the  mortgaged  property,  or 
collect  the  rents,  and  reimburse  the  society,  and 
after  paying  all  expenses,  hand  over  the  balance, 
if  any,  to  the  defaulting  member.  If  incomplete 
works  on  any  mortgaged  premises  should  not  be 
proceeded  with  in  a  manner  satisfactory  to  the 
society,  the  directors  might  complete  them,  adding 
the  cost  to  the  amount  due  on  the  mortgage.  All 
such  property  was  to  be  insured  by  the  society, 
and  the  member  on  whose  account  the  premiums 
should  be  paid  was,  on  demand,  to  refund  the 
amount,  or  it  might  be  deducted  from  any  of  his 
payments;  and  provision  was  made  for  the 
application  of  the  insurance  moneys  which  the 
society  might  receive  in  case  of  fire.  The  43rd 
rule  is  in  these  words :  "  Any  member  desirous 
of  redeeming  the  security  held  by  the  society 
shall  be  at  liberty  to  do  so  upon  payment  of  all 
sums  then  due  from  him  for  subscriptions,  fines, 
and  interest,  and  also  the  present  value  of  the 
future  repayments  as  ascertained  by  reference  to 
the  tables.  All  expenses  incurred  upon  every 
sale,  exchange,  or  redemption  of  any  property 
shall  be  borne  and  paid  by  the  member."  The 
47th  rule  empowered  the  society,  on  the  sale  of 
property  mortgaged  to  them  by  a  member,  if  such 
member  were  dead  intestate,  leaving  an  infant 
heir,  to  pay  any  surplus  proceeds  of  the  sale,  not 
exceeding  lOOZ.  to  the  legal  personal  repre- 
sentative of  the  deceased  member  as  part  of  his 
personal  estate.  There  were  tables  showing  the 
rates  of  repayment  for  various  terms  of  years, 
with  power  for  the  society  to  vary  them;  and 
there  were  rules  of  the  kind  common  in  such 
societies,  providing  for  the  appointment,  duties, 
and  removal  of  directors  and  other  officers,  for 
the  meetings  of  members,  and  generally  for  the 
management  of  the  affairs  of  the  society.  The 
49th  rule,  aa  to  arbitration,  is  as  foUows:  "In 
case  of  dispute  arising  between  the  society  and 
any  members  thereof,  or  the  legal  representatives 
of  any  member,  it  shall  be  settled  by  arbitration. 
Arl>itrators  shall  be  elected  by  the  board,  none  of 
them  (directly  or  indirectly)  beneficially  interested 


in  the  society;  and,  in  case  of  reference  to  arbi- 
tration,  the  names  of  all  the  arbitrators  shall  ba 
written  on  separate  pieces  of  paper,  and  placed  in 
a  box ;  and  the  three  whose  names  are  first  drawn 
by  the  complaining  party,  or  someone  delegated 
by  him  or  her,  shall  be  the  arbitrators  to  decide 
the  matter  in  dispute,  and  their  decision  shall  be 
final."  On  a  review  it  will  be  seen  (1)  that, 
although  raising  a  fund  for  making  advances  to 
members  was  the  purpose  for  which  the  society 
was  established,  it  was  not  to  consist  of  advanced 
members  only;  (2)  that  many  matters  uncon- 
nected with  mortgages  are  regulated  by  the  rules 
aa  between  the  society  and  its  members  (advanced 
or  unadvanced),  out  of  which  disputes  might  from 
time  to  time  arise;  (3)  that  many  matters 
connected  with  mortgages  from  advanced 
members,  which  are  also  so  regulated,  are  la 
the  nature  of  conditions  of  advances  as  between 
advanced  members  and  the  society,  and  inde- 
pendent of  the  legal  and  equitable  relations  of 
mortgagor  and  mortgagee,  as  constituted  by 
deed;  and  (4)  that  the  securities  contemplated 
by  the  rules  are  mortgages  in  the  proper  and 
legal  sense  of  that  term — i.e.,  mortgages  by  deeds 
to  be  executed  on  each  particular  occasion,  con- 
taining such  covenants  and  other  provisions  as 
the  BoScitors  of  the  society  should  tnink  adapted 
to  the  circumstances  of  each  case,  the  terms  of 
which  the  rules  do  not  in  any  case  prescribe— 
mortgages  subject  to  the  usual  equitable  rights 
of  foreclosure  by  the  mortgagees  and  redemption 
by  the  mortgagors,  and  the  equity  of  redemption 
of  which  the  mortgagees  might,  without  any 
consent,  transfer  to  purchasers  not  members  of 
the  society.  That  the  word  "  foreclosure  "  is  used 
in  the  second  rule  in  its  legal  and  proper 
sense  seems  evident  from  the  fact  that  it 
is  there  distinguished  from  "surrender,  or 
other  extinguishment  of  the  right  of  re» 
demption."  If  I  had  to  construe  the  arbi- 
tration clause  in  these  rules,  without  reference 
to  any  statute  or  other  authority,  it  would  cer- 
tainly appear  to  me  to  have  reference  to  disputes 
under  the  rules  between  members  (in  that 
character)  or  their  representatives,  in  respect  of 
their  rights  or  liabilities  as  such,  and  the  society, 
and  not  to  questions  arising  out  of  covenants  or 
special  stipulations  in  deeds  executed  between 
members  and  the  society  and  embodying  con- 
tracts collateral  and  additional  to  the  social  con- 
tract, though  of  a  nature  contemplated  and  autho- 
rised by  it;  nor  to  any  question  between  the 
society,  as  mortgagee,  and  one  of  its  members  aa 
mortgagor,  with  reference  to  the  legal  conse- 
quences of,  or  rights  and  liabilities  resulting  from, 
tne  relation  of  mortgagor  and  mortgagee.  All 
the  authorities  decided  under  the  statute  which 
regulated  societies  of  this  kind  before  1874  are 
in  accordance  with  that  view.  Morrison  v. 
Glover  {uhi  sitp.)  was  so  decided,  on  the  broad 
ground  that  a  question  arising  out  of  breaches  of 
contract  in  a  mortgage  deed,  executed  to  a 
building  society  by  one  of  its  members,  vwaa  a 
dispute  "  not  between  the  society  and  the  defen- 
dant as  a  member  of  the  society,  but  between 
them  as  mortgagor  and  mortgagee."  "  If,"  said 
Pollock,  C.B.,  "  any  other  rule  be  establish^  than 
this,  that  matters  in  difEerence  between  the 
society  and  its  members,  in  the  character  of 
members,  can  alone  be  referred  to  arbitration, 
if  we  go  once  beyond  that,  then  extraneous  matters 
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of  any  kind  which  may  happen  to  be  in  dispute 
betveen  the  society  and  any  of  its  members  ought 
to  be  the  subject  of  a  reference.  It  appears  to  us, 
therefore,  that  the  words  "  matters  in  dispute  " 
mnst  be  read  "matters  in  dispute  between  the 
Bode^  and  its  members,  as  members,  and  not  in 
•ny  other  capacity."  The  decisions  in  Fleming  v. 
Belf,  Beg.  v.  Trafford,  and  Farmer  v.  Giles,  are  to 
the  same  effect,  as  is  also  the  judgment  of  this  House 
in  MuUcem  ▼.  Lord.  It  is  true  that  in  some  of  those 
oases  some  of  the  learned  judges  or  lords  fortified 
their  oonclusions  by  pouitmg  out  the  unsuitable- 
ness  and  inadequacy  of  the  means  of  enforcing  an 
award  through  an  order  of  justices  (the  remedy 
given  by  the  statute),  except  in  simple  questions 
between  the  society  and  its  members,  as  such; 
but  I  do  not  consider  any  of  them  to  have  rested 
exclusively  on  that  ground.  No  such  ground  of 
decision  -was  sugeested  in  Morriion  v.  Olover  or 
in  Beg.  v.  Trafford,  nor  in  the  opinion  of  Bramwell, 
B.  in  Farmer  v.  CHlea.  Lord  Cairns,  L.O.  and 
Lord  Hatherley,  in  Midhem  v.  Lord,  relied,  ifot 
only  on  the  inappropriateness  of  this  remedy,  but 
also  upon  the  relative  position  and  rights  of  mort- 
gagor and  mortgagee,  as  making  it  "  impossible 
^bai,  those  rights,  and  especially  the  rights  of 
foreclosore  and  redemption,  could  be  enforced  or 
adjusted  by  such  a  reference  to  arbitration  as  is 
provided  by  10  Geo.  4,  o.  56,  s.  27."  Jessel,  M.».  had 
taken  a  dinerent  view  in  MuXkem  v.  Lord ;  and  in 
the  case  of  Wt-ight  v.  Itonarch  Investment  Build- 
ing Sociely,  followed  in  the  Court  of  Appeal 
by  Sade  v.  London  Provident  Building  Society, 
he  determined  that  none  of  these  authorities 
were  applicable  to  exactly  similar  questions 
arising  xn  a  building  society  governed  by  the  Act 
37  A  38  Vict.  c.  52.  Those  decisions  were  held  to 
govern  the  case  now  before  the  House  in  the 
courts  below ;  and  it  is  from  them,  in  effect,  that 
the  present  appeal  is  brought.  I  agree  with  the 
principle  stated  in  Sack  v.  London  Provident 
Bwtdxng  Soeiety  by  Jessel,  M.B.,  that  "  it  is  the 
duty  of  the  court  to  find  out  first  what  the  Act  of 
Parliament  under  consideration  means,  and  not 
to  embarrass  itself  with  previous  decisions  on 
former  Acts,  when  considering  the  construction 
of  a  plain  statute,  framed  in  different  words  from 
the  former  Act."  But  I  think  that  the  principle 
ought  to  be  stated  with  this  important  quahfi- 
cation,  that  so  far  as  a  later  Act,  xn  pari  materid, 
is  ctmceived  in  the  same,  or  substantially  the 
same,  terms  as  a  former,  the  construction  placed 
on  those  terms  in  the  former  Acts  by  decisions 
of  high  authority,  and  the  principle  on  which 
those  decisions  have  proceeded,  ought  not  to  be 
disregarded.  Of  course,  if  the  later  statute  is 
plain,  its  plain  meaning  must  prevail.  The  mate- 
rial clause  in  10  Geo.  4,  c.  66,  sect.  27  (extended 
to  building  societies  by  7  WUl.  4,  c.  32,  sect.  4), 
provided  that  rules  should  be  made  specifying 
"whether  a  reference  of  any  matter  in  dispute 
between  the  society,  or  any  person  acting  under  it, 
and  any  individiiiBd  member  thereof,  or  person 
claiming  on  account  of  any  member,  should  be 
made  to  justices  of  the  peace  of  the  county,  or  to 
arbitrators,  appointed  as  therein  mentioned. 
Whatever  award  was  made  by  the  arbitrators 
was  to  be  binding  on  all  the  parties,  and 
was  to  be  final,  and  was  not  to  be  re- 
moved into  any  court  of  law,  or  to  be 
restrained,  but  might  "  be  enforced  by  any  two 
justices  of  the  peace."    The  clauses  in  37  and  38 


Yict.  c.  42,  which  relate  to  the  same  subject,  are 
the  34th,  35th,  and  36th  sections.  The  34th  sec- 
tion provides,  that  "  where  the  rules  of  a  society 
under  this  Act  direct  disputes  to  be  referred  to 
arbitrators,"  arbitrators  shall  be  appointed,  as 
therein  mentioned,  of  whom  a  certain  number,  nob 
less  than  three,  shall  be  chosen  by  ballot,  "  in  each 
such  case  of  dispute,"  in  a  manner  to  be  deter- 
mined by  the  rvdes.  Then,  after  directing  how  the 
place  of  an  arbitrator  dying,  or  refusing,  or  neglec- 
ting to  act,  is  to  be  supplied,  it  proceeds  :  "  And 
whatever  award  shall  be  made  by  the  arbitrators, 
or  the  major  part  of  them,  according  to  the  true 
purport  and  meaning  of  the  rules  of  the  society, 
shall  determine  the  dispute  ;  and  should  either  of 
the  parties  to  the  dispute  refuse  or  nedect  to 
comply  with  or  conform  to  such  award  within  a 
time  to  be  limited  therein,  the  court,  upon  good 
and  sufficient  proof  being  adduced  of  such  award 
having  been  made,  and  of  the  refusal  of  the  party 
to  comply  therewith,  shall  enforce  compliance 
with  the  same,  upon  the  petition  of  any  person 
concerned.  Where  the  parties  to  any  dispute 
arising  in  a  society  under  this  Act  agree  to  refer 
the  dispute  to  the  registrar,  or  where  the  rules  of 
the  society  direct  disputes  to  be  referred  to  the 
registrar,  the  award  of  the  registrar  shall  have 
the  same  effect  as  that  of  arbitrators."  "  The 
court"  mentioned  in  this  and  the  succeeding 
sections,  is  (in  England)  the  County  Court  of  the 
district  in  which  the  chief  office  of  the  society  is 
situate.  "  The  registrar  "  is  the  registrar  for  the 
time  being  of  friendly  societies.  Sect.  35  enables 
the  court  to  hear  and  "  determine  a  dispute  "  in 
two  cases — one,  when  there  has  been  a  failure  in 
obtaining  an  arbitration  under  the  rules;  the 
other,  "  where  the  rules  of  the  society  direct  dis- 

gutes  to  be  referred  to  the  court,  or  to  justices." 
ect.  36  makes  "  every  determination  by  arbitra- 
tors,  or  by  the  court,  or  by  the  resristrar  under  this 
Act,  of  a  dispute"  binding  and  conclusive,  without 
appeal  or  power  of  removal  into  any  court  of  law, 
or  of  restraint  by  injunction  in  equity.  But  it 
enables  the  arbitrators,  or  the  registrar,  or  the 
court,  at  the  request  of  either  pa^y,  to  state  a 
case  for  the  opinion  of  the  Supreme  Court  of  Judi- 
cature on  any  question  of  law,  and  to  grant  to 
either  jiarty  to  the  dispute  such  discovery,  as  to 
documents  or  otherwise,  as  might  be  granted  by 
any  court  of  law  or  equity.  After  considering 
these  sections,  and  the  rtlle  of  the  appellant  society 
founded  upon  them  (which  it  may  w  observed  is  al- 
most in  the  very  same  words  with  the  27th  section  of 
the  Act  of  10  Geo.  4),  I  think  it  is  manifest  that, 
although  the  "disputes,"  for  the  settlement  of 
which  they  provide,  are  not  (as  in  the  former  Act) 
in  so  many  words  defined  as  "  any  matter  in  dis- 
pute between  the  society  or  any  person  acting 
under  it,  and  any  individual  member  thereof,  or 
person  claiming  on  account  of  any  member 
thereof,"  yet  the  sense  of  the  shorter  form  of 
expression,  "disputes,"  is  the  same.  It  cannot 
possibly  be  supposed  to  extend  to  questions 
between  the  society  and  strangers ;  and  the 
repeated  reference  to  the  rules  appears  to  me  also 
to  show  that  disputes  arising  under  the  rules  must 
be  intended.  This  being  so,  I  cannot  assent  to  the 
opinion  that  the  decisions  under  the  earlier  Act, 
so  far  as  they  depend  upon  the  meaning  of  the 
words  by  which  the  subject-matter  of  arbitration 
was  therein  defined,  are  displaced,  or  rendered 
inapplicable,  by  the  use  of  words  of  either  larger. 
Digitized  b. 
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or  clearer,  or  in  any  waj  different,  signification  in 
the  later  Act.  And  it  also  appears  to  me  that 
this  is  really  the  point  on  which  the  decision  of 
the  Honse,  in  the  present  case,  oaght  to  depend ; 
because  neither  the  better  means  provided  by  the 
later  Act  for  enforcing  an  award,  nor  the  more 
extended  powers  thereby  given  to  arbitrators,  nor 
the  introduction  of  the  County  Court  instead  of 
justices  as  an  authority  which,  in  some  cases,  may 
Itself  arbitrate,  can  require,  or  by  reasonable 
implication  justify,  a  wider  construction  of  the 
"  cuspates  "  to  be  referred,  than  that  word  other- 
wise ought  to  receive.  It  is  not  enough  to  show 
that  some  of  the  arguments  formerly  used  ae 
to  the  inefficiency  of  the  mxu:hinery  provided  by 
the  earlier  statutes,  which  approved  themselves 
to  eminent  judges  or  to  noble  Lords  in  this 
Honse,  have  now  lost  part  of,  or  even  all,  their 
lorce,  if  the  cnbject-matter  of  arbitration  is  still 
left  substantially  the  same.  It  is  to  be  added 
that  such  rights  as  that  of  foreclosure,  and  others 
which  may  arise  out  of  breaches  of  covenants  in 
deeds,  do  not  necessarily  imply  a  "  dispute  "  as  a 
condition  precedent  to  their  appropriate  leg^l  or 
equitable  remedies,  unless  that  word  should  be 
extended  considerably  beyond  its  natural  and 
ordinary  sense.  It  is  undoubtedly  true  that  some 
of  the  arguments,  founded  on  the  insufficiency  of 
the  means  of  enforcing  awards  provided  by  the 
earlier  statutes  have  now  ceased  to  be  applicable ; 
but  I  cannot  admit  that  there  are  no  similar 
arg^uments  which  still  to  a  considerable  extent 
apply.  The  machinery  of  an  award  by  an  arbi- 
trator, and  an  application  to  a  court  to  "  enforce 
compliance  "  with  it,  on  proof  of  "  the  refusal  of 
the  party  to  comply  therewith,"  may  conceivably 
be  worked  out  to  results  by  which  the  right  of  a 
mortgagor  to  redeem  may  be  barred  or  extin- 
guished, or  the  active  assertion  of  that  right  pre- 
vented, and  this  may,  perhaps,  be  thought 
equivalent  to  foreclosure ;  but,  if  equivalent,  it  is 
as  a  substitute,  and  not  the  same  thing.  The 
arbitrators  are  under  no  obligation  to  state 
questions  of  law  for  the  opinion  of  the  Supreme 
Court,  though,  at  the  request  of  any  party, 
tiiey  have  power  to  do  so;  and,  if  they  do 
not,  their  oecision  of  such  questions,  however 
contrary  to  law,  is  to  be  final.  The  Act 
enables  any  society,  by  its  rules,  to  pro- 
vide that  aU  disputes  shall  be  referred  to 
the  Registrar  of  Friendly  Societies  ;  and 
the  efEect  must  be  the  same  in  that  case  as  when 
either  of  the  other  modes  of  arbitration  is  pro- 
vided for.  The  Registrar  of  Friendly  Societies 
may  be  a  very  suitable  arbitrator  for  mere  dis- 
putes arising  between  the  society  and  its  members 
under  its  rules ;  but  it  is  to  me  mconceivable  that 
the  Legislature  can  have  meant  all  questions  of 
breaches  of  any  of  the  various  kinds  of  covenant 
as  to  title,  buildings,  lights,  easements,  or  other- 
wise, which  the  solicitor  of  the  society  might  have 
required  to  be  inserted  in  any  mortgage  deeds, 
whether  arising  with  the  original  mortgagors  or 
with  their  assignees,  trustees  in  bankruptcy, 
heirs,  devisees,  or  personal  representatives,  to  ue 
brought,  at  the  option  of  each  particular  society, 
before  this  public  officer,  and  to  make  him  also  (to 
the  exclusion  of  all  ordinary  jurisdiction)  a  judge 
of  equity  in  suits  for  foreclosure  and  redemption, 
under  the  obligaticm  of  taking  all  the  accounts 
which  may  be  necessary  in  such  suits.  I  am  not 
convinced  that  his  office  is  at  all  better  consti- 


tuted or  adapted  for  such  a  purpose  than  that  of 
a  justice  of  the  peace.  It  is  never  (as  it  seems  to 
me)  very  safe  ground,  in  the  construction  of  a 
statnte,  to  give  weight  to  views  of  its  policy  which 
are  themselves  open  to  doubt  and  controversy.  It 
is  suggested  that  the  policy  of  this  statute  is  to 
withdraw  all  legal  questions  whatsoever,  betweoi 
these  societies  and  their  members,  from  the  cogni- 
zance of  the  ordinary  tribunals,  because  the 
members  of  building  societies  may  be  prasnmed 
to  be,  for  the  most  part,  poor  persons.  But  they 
are  not  necessarily  poor ;  your  Lordships  have 
had  before  you  some  mstances  of  such  societies 
in  which  the  amounts  advanced  upon  mortgage 
have  been  large.  Nor  is  it  dear  to  me  that, 
remedies  divided  (or  capable  of  being  divided) 
between  three  jurisdictions,  arbitrators  as  to  the 
whole  matter — ^the  Supreme  Court  as  to  ques- 
tions of  law  sent  to  it  oy  the  a''bitratorB,  and  the 
County  Court  for  the  pnrpoee  of  enforcing  an 
award — ^may  not  sometimes  be  more  costly  than 
those  afforded  by  a  single  proceeding  in  the  High 
Court  of  Justice.  Reluctant  as  I  always  am  to 
differ  from  those  of  your  Lordships  whom^  I 
know  to  entertain,  in  this  case,  the  opposite 
opinion,  I  think  that  the  principles  on  which 
Morrison  v.  Glover,  Beg.  v.  Trafford,  and  Midk«nn 
v.  Lord  were  decided  ought  still  to  prevail,  not- 
withstanding the  difference  between  the  two 
statutes,  and  that  the  order  appealed  from  ought 
to  be  reversed. 

Lord  BiACSJtTRs. — This  is  an  appeal  from  an 
order  of  the  Court  of  Appeal,  dismissing  an 
app^  from  the  Queen's  Bench  Division.  It 
was  conceded  before  the  Court  of  Appeal 
that  the  case  of  Hack  v.  London  Promdont 
Building  Society  was  not  distinguishable  fron^ 
the  present  case,  and  consequently  the  Court 
of  Appeal,  without  any  further  arg^ument,  dis- 
missM  the  appeal.  The  appeal,  therefore,  to  your 
Lordships  is  m  substance  and  reality,  though  not 
in  form,  an  appeal  from  the  decision  in  3<tek  v. 
London  Provident  Society  as  well  as  from  the 
decision  of  the  Queen's  Bench  Division  in  the 
present  case.  Jessel,  M.R.  had  in  Wright  v. 
Monarch  Invetiraetit  Building  Society  to  deal 
with  a  building  society  incorporated  under 
the  Building  Societies  Act  1874  (37  &  38  Vict. 
c.  42).  He  held  that  the  matters  therein  disputed 
must  under  that  Act  be  referred,  and  that  the 

grisdiction  of  the  Superior  Court  was  ousted, 
e  says :  "  I  cannot  accede  to  the  argument  that 
the  Act  of  1874  must  be  construed  by  analogy 
with  the  decisions  on  the  old  Acts,  or  by  the  pro> 
visions  of  the  Friendly  Societies  Act.  The  words 
of  the  Building  Societies  Act  1874  are  in  them^ 
selves  sufficiently  clear,  and  I  must  give  effect  to 
them  without  reference  to  anything  else."  There 
was  no  appeal  against  the  order  he  made  in 
Wright  v.  Monarch  Investment  Building  Society, 
which  was  made  in  March  1877.  But  in  Dec.  1877 
he  made  an  order  in  a  case  of  MuUcem  v.  Lord 
which  was  appealed  against,  and  on  appeal  was 
reversed  by  the  Lords  Justices.  An  appeal  was 
brought  to  this  House,  when  the  order  of  the 
Court  of  Appeal  was  affirmed.  The  society  with 
which  the  courts  had  to  deal  in  Mulkem  v.  Lord 
was  a  benefit  building  society  which  had  not 
obtained  a  certificate  of  incorporation  under  the 
Building  Societies  Act  1874,  and  consequently, 
notwitb^tanding  the  repeal  of  6  &  7  Will.  4,  c.  32, 
by  sect.  7  of  the  Building  Societi^  Act  of  1874 
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the  statate  in  force  for  reffalating  the  afEairs  of 
the  society  traa  the  6  &  7  Will.  4,  c.  32,  and  not 
the  Building  Societies  Act  1874.  There  is  no 
report  of  what  passed  either  before  the  Master 
of  the  Bolls  or  the  Lords  Justices  in  Mulkem  t. 
Lord  (a),  but,  on  referring  to  the  papers  in  the 
library  c^  this  House,  it  appears  that  Jessel,  M.B. 
oommenced  his  judgment  by  saying :  "  The  first 
point  I  have  to  decide  (and  I  am  told  and  believe 
it  is  a  very  im|x>rtant  point,  and  there  seems  to 
be  no  decision  upon  it)  is,  what  is  the  effect 
of  the  27th  section  of  the  Act  of  Gioo.  4 
as  to  the  appointment  of  arbitrators  P  Now, 
this  statute  still  regtdates  societies  like 
the  society  I  have  before  me;"  and,  on 
that  supposition  that  it  was  a  new  question 
mitonched  by  decisions,  he  put  hie  construction 
on  6  A  7  Will.  4,  c.  32.  James,  L.J.  very  briefly 
says  that  if  the  cases  referred  to  in  the  argument 
in  Mulkem  v.  Lord,  in  the  Court  of  App^,  had 
been  thought  of  in  the  court  below,  the  decision 
would  probably  have  been  different.  In  Hack  v. 
London  FrovicLsnt  Sailding  Society,  as  in  Wright 
V.  Monarch  Investment  Building  Society,  and  in 
the  case  now  at  bar,  the  society  has  obtained  a 
certificate  of  incorporation  under  the  Act  of  1874; 
and  oonseqoently  as  regards  it  the  6  &  7  WUL  4, 
c.  42,  is  repealed.  Pearson,  J.  thought  in  Hack's 
case  that  both  the  Court  of  Appeal  and  this 
House,  in  MtiUeem  v.  Lord,  proceeded  entirely  on 
the  former  statate  now  repealed,  and  did  not 
decide  upon  the  construction  of  the  Building 
Societies  Act  1874 ;  and  it  certainly  is  the  fact 
that  nothing  is  said  in  the  opinions  delivered  in 
this  House  to  the  effect  that  Wright  v.  Monarch 
Investment  Building  Society  was  ill-decided, 
though  the  case  was  cited  and  relied  on  by  the 
appeUants.  If  the  case  is  overruled  it  can  only 
be  as  a  consequence  of  the  ratio  decidendi  of  this 
House.  Pearson,  J.  says :  "  I  cannot  help  thinking 
that  the  Act  of  1874  was  passed  purposely  to  give 
the  arbitrator  larger  powers  than  he  had  under 
the  former  Acts,  and  I  should  be  going  counter  to 
the  provisions  and  spirit  of  that  Act  if  I  were  to 
withdraw  from  the  society  and  its  members  the 
right,  vrhich  it  appears  to  me  they  possess,  of 
having  their  disputes  determined  by  the  arbitrator 
and  instead  thereof  drive  them  to  the  expensive 
luxury  of  bringing  an  action  in  this  court."  I 
think  there  can  be  no  question  that,  if  by  a  legiti- 
mate applicaticm  of  the  ordinary  canons  of  con- 
struction to  the  Act  of  1874,  it  appears  that  the 
intention  of  the  L^slature  was  what  Pear- 
son, J.  states,  it  is  the  duty  of  all  courts 
of  law  to  give  effect  to  that  intention.  The 
question  I  think  is  whether  it  does  appear. 
Crttp  T.  Bunbury  (8  Bing.  394}  was  decided  in 
183^  on  the  construction  of  the  Savings  Banks 
Act  (V  Geo.  4,  c.  92).  But  the  reasons  of  the  judg- 
ment were  general.  Tindal,  C.J.,  after  pointing 
out  that  the  nature  of  a  savings  bank  was  an  in- 
stitotion  intended  to  comprehend  a  very  large 
mnnber  of  depositors,  chiefly  from  the  lower  walks 
of  life,  many  of  them  contributing  very  small 
nuns,  and  that  to  allow  actions  at  law  would 
cause  ruin  to  the  institution  by  the  expenses,  pro- 
ceeds to  say :  "  It  is  evident,  therefore,  that  the 
Legislature  cont^Dplated  the  cheap,  simple, 
speedy,  and  equitable  adjustment  of  all  disputes 
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by  a  reference  in  the  mode  pointed  out  in  the  Act 
instead  of  a  more  expensive,  dilatory,  and  uncertain 
remedy  by  an  action  at  law ;  and  we  think  we 
should  defeat  that  very  serviceable  object — ser- 
viceable alike  to  the  depositors  and  to  the  insti- 
tution—  unless  we  construe  the  words  used  as 
words  which  impart  an  obligation  to  refer,  and 
which  take  away  the  right  to  sue  in  the  Superior 
Court."  Every  word  of  this  is  applicable  to  a 
friendlv  society,  and  I  do  not  think  it  is  now  dis- 
puted tnat  10  Geo.  4,  c  66,  s.  27,  is  to  be  construed 
as  importing  an  obligation  to  refer  disputes  be- 
tween the  members  of  friendlv  societies,  and  to 
take  away  the  right  to  sue  in  the  Superior  Courts. 
In  Mulkem  v.  Lord,  Lord  Cairns,  L.C.,  without 
decidinj;  that  question,  assumes  it  to  be  so.  But 
a  building  society  is  more  than  a  friendly  society, 
and  the  disputes  which  may  arise  between  the 
members  of  such  a  society  may,  and  often  do,  re- 
late to  considerable  sums  of  money.  When  the 
Legislature  in  the  now  repealed  Act  6  &  7  Will. 
4,  c.  32,  regulated  benefit  building  societies,  the 
4th  section  was  in  these  words,  "  That  all  the  pro- 
visions of  "  10  Geo.  4,  c.  56,  and  4  &  5  WiU.  4,  c.  40 
— the  Friendly  Society  Acts — "  ho  far  as  the  same 
may  be  applicable  to  the  purpose  of  any  building 
society,  and  to  the  framing,  certifying,  enrolling, 
and  altering  the  rules  thereof,  shall  extend  and 
apply  to  such  benefit  building  society  and  the 
rules  thereof  in  such  and  the  same  manner  as  if 
the  provisions  of  the  said  Acts  had  been  expressly 
re-enacted."  There  very  soon  arose  a  controversy 
as  to  the  effect  of  this  enactment.  It  was  held, 
and  the  decision  of  this  House  in  Mulkem  v.  Lord 
is  that  it  was  held  rightly,  that  the  provisions  of 
the  Friendly  Societies  Acts  as  incorporated  in  the 
4th  section  of  the  6  A  7  Will.  4,  c.  32,  applied 
only  to  such  disputes  as  could  arise  between  mem- 
bers of  friendly  societies  as  such,  and  which  were 
of  such  a  nature  as  might  reasonably  be  referred 
to  justices  of  the  peace,  that  being  the  ultimate 
tribunal  appointed  by  the  10  Geo.  4,  c.  66,  and, 
though  I  caimot  bring  myself  to  doubt  that  a  dispute 
between  the  society  ana  the  member  of  abuilaing 
society  as  to  the  terms  on  which  his  mortgage  is  to 
be  redeemed,  is  a  dispute  between  the  society  and 
him  as  a  member  of  the  building  benefit  society 
as  such,  yet  I  do  not  think  it  such  a  dispute  as 
could  arise  between  a  friendly  society  and  one  of 
its  members  as  member  of  the  friendly  sodlety.  I 
quite  agree  it  is  not  a  dispute  which  the  Legisla- 
ture could  be  reasonably  supposed  to  nave 
intended  to  leave  to  justices  of  tne  peace.  The 
last  decision  in  point  of  date  on  tnis  subject 
was  Reg.  v.  Trafford  in  1854.  In  that  caae 
the  opinion  of  the  court,  as  I  read  it,  was  that 
where  the  referees  had  jurisdiction  at  all  it  was 
exclusive  jurisdiction,  bat  that  over  such  a  dis- 
pute they  had  no  jurisdiction.  There  was  a 
decision  in  CaUaghan  y.  Bolwin  (L.  Rep.  4  C.  P. 
288)  that  the  justices  had  no  power  to  state  a  case 
when  acting  under  the  Friendly  Societies  Act. 
This  was  decided  in  1869.  Now,  when  in  1874 
the  Legislature  repealed  the  6  &  7  Will.  4,  c  32, 
and  were  considering  what  provisions  they  would 
enact  in  lieu  of  it,  they  could  not  possibly  know 
what  this  House  would  hold  iu  MiMtem  v.  Lord 
in  1879,  but  all  concurred  in  building  societies 
knew  what  had  been  decided  on  the  repealed 
statute.  I  do  not  dispute  that  a  few  express 
words  might  have  maae  it  quite  clear  that  the 
intention  of  the  Legislature  was  to  say  that  dis- 


12— Vol.  U.,  N.  S.] 


THE  LAW  TIMES. 


[Sept.  6,  1884. 


H.  OF  L.] 


MuNiciPAi.  Pbbhaseht  Is  vestment  Building  Societt  v.  Kent. 


[H.  OF  L. 


putes  relating  to  mortgages  and  the  redemption 
of  them  Bhall  be  referred  and  settled  in  no  other 
way,  the  jurisdiction  of  the  Superior  Courts  being 
ousted,  and  that  those  express  words  are  not  there. 
But  I  think  it  is  enough  if  we  can  collect  the  in- 
tention to  have  been  so,  and  I  think  we  can.  The 
Act  37  &  38  Vict.  c.  42,  by  sect.  16  enacts  what 
the  rules  of  the  building  society  "  shall  set  forth." 
The  4th  and  the  9th  seem  to  me  material.  There 
must  be  in  the  rules  provisions  as  to  the  terms 
on  which  mortgages  may  be  redeemed,  and 
there  must  be  provisions  as  to  whether  disputes 
between  the  society  and  any  of  its  members 
(which  surely  must  include  disputes  as  to  the 
terms  on  which  mortgages  may  be  redeemed) 
shall  be  settled  by  reference  to  the  court  (i.e., 
the  County  Court),  or  to  the  registrar  or  to 
arbitration.  Those  words  exclude  the  notion  of 
such  disputes  being  disposed  of  in  any  fourth 
way,  sucn  as  suing  in  a  superior  court.  I  quite 
assent  to  what  is  said  by  Lord  Cairns,  L.C.  in 
Mulkem  t.  Lord,  that  though  the  rules  provide 
that  the  jurisdiction  slml  be  ousted,  that 
alone  will  not  be  effectual.  It  must  be  shown 
that  the  Legislature  have  so  provided.  Here 
the  Le^slature  have  required  that  the  rules  shall 
so  provide,  which  carries  us  a  good  way  in  saying 
what  was  the  intention,  more  especially  when 
knowing  that  the  reason,  or  at  least  a  principal 
reason,  why  the  courts  of  law  had  held  that  the 
provisions  of  the  Friendly  Societies  Acts,  though 
incorporated  in  6  &  7  Will.  4,  c.  32,  did  not 
extend  to  disputes  as  to  mortgages,  was  that  the 
reference  there  was  to  justices,  they  appoint  a 
difEerent  tribunal.  But  it  does  not  stop  there; 
there  are  sects.  34,  36,  and  36.  Sect.  35  provides 
that,  where  the  matter  is  one  which,  by  the  rules, 
should  be  referred  to  arbitration,  and  one  party 
has  not,  within  forty  days,  complied  with  a 
request  to  join  in  appointing  arbitrators,  or  the 
arbitrators  have  not  made  an  award,  the  court 
(i.e.,  the  County  Court)  may  hear  and  decide  the 
dispute.  That  seems  to  me  equivalent  to  an  enact- 
ment that  no  other  court  shall,  in  such  a  case,  do 
BO.  And  the  36th  section  not  only  makes  the 
determination  by  arbitrators,  or  b^  the  court,  or  by 
the  registrar,  final  and  conclusive,  but  makes  a 
proviso,  I  think,  plainly  suggested  by  the  case  of 
CaUaghan  v.  Boltein,  that  a  case  may  be  stated 
on  any  question  of  law,  which  goes  very  far  to 
remove  any  argument  that  the  Legislattire  could 
not  have  intended  to  refer  questions  of  law  to  such 
a  tribunal.  The  result  is  that  I  come  to  the  same 
conclusion  as  that  come  to  by  Pearson,  J.  in 
Mack  V.  London  Provident  Building  Society.  I  need 
hardly  sa^  that  I  have  carefully  considered  the 
reasons  given  for  his  judgment  by  the  Lord  Chan- 
cellor, and  that  I  now  speak  with  diffidence.  But  I 
still  entertain  the  opinion  I  have  expressed,  and, 
that  being  so,  I  move  that  the  judgment  be 
affirmed,  and  the  appeal  dismissed  with  costs. 

Lord  Watson. —  I  have  come  to  the  same 
conclusion  with  Lord  Blackburn,  not  with- 
out hesitation,  because  I  am  sensible  of  the 
weight  of  those  considerations  which  have  been 
BO  forcibly  stated  br  the  Lord  Chancellor  a^inst 
the  view  whict  I  have  taken.  The  provisions 
made  by  the  Act  6  &  7  Will.  4.  32,  and  the  Act 
10  Geo.  4,  c.  56,  therewith  incorporated,  for  the 
settlement  of  disputes  arising  between  a  building 
society  and  its  individual  members,  differ  from 
the  enactments  of  37  &  38  Ylct.,  and  the  question 


we  have  to  consider  shortly  stated  is,  whether 
that  difference  is  sufficient  to  take  the  present 
case  out  of  the  rule  of  Mulkem  v.  Lord  (4  App. 
Cas.  182),  and  previous  decisions  upon  the  same 
point.  By  10  Geo.  4,  c.  56,  s.  27,  it  is  enacted 
that  the  rules  of  the  society  shall  specify  whether 
such  disputes  shall  be  referred  to  arbitrators  or 
to  justices  of  the  peace;  and,  in  the  event  of 
reference  being  made  to  arbitrators,  the  enforce- 
ment of  their  award,  which  is  declared  to  be  final 
to  all  intents  and  purposes,  is  committed  to  the 
justices.  Where  such  disputes  are  by  the  rules 
referred  to  justices  of  the  peace,  sect.  28  provides 
for  the  manner  in  which  these  are  to  be  heard 
and  determined,  and  sect.  29  further  enacts  that 
every  sentence,  order,  and  adjudication  of  any 
justices  under  the  Act  shall  be  final  and  con- 
elusive.  These  provisions  of  10  Geo.  4,  c.  56, 
are,  by  its  terms,  solely  a^licable  to  friendly 
societies,  according  to  whose  constitution  members 
make  monev  contributions  to  the  society  in  return 
for  which  they  themselves  in  case  of  sickness,  or 
their  representatives  in  case  of  their  decease, 
receive  certain  payments,  the  amount  of  such 
contributions  or  payments,  and  the  conditions 
attaching  to  them,  being  matters  provided  for  by 
the  rules  of  the  society.  It  was  not  in  the  con- 
templation of  those  who  framed  the  Act  that  a 
member  and  his  society  should,  under  the  rules, 
stand  to  each  other  in  the  relation  of  mortgagor 
and  mortgagee.  The  investment  of  the  funds  of 
the  society  on  real  or  heritable  securities,  or 
heritable  property,  is  sanctioned  by  sect.  13 ;  but 
it  is  obvious  that  a  member  borrowing  on  mort- 
gage under  the  authority  of  that  clause  would 
not  be  transacting  with  the  society  in  his  character 
of  sociua.  6  &  7  Will.  4,  c.  32,  which  was  passed 
for  the  regulation  of  benefit  building  societies, 
incorporates  the  provisions  of  10  Geo.  4,  c.  66,  but 
that  only  "  so  far  as  the  same  or  any  part  thereof 
may  be  applicable  to  the  purpose  of  any  benefit 
building  society,  and  to  the  framing,  certifying, 
enrolling,  and  altering  the  rules  thereof."  The  Act 
of  Will.  4  did  undoubtedly  contemplate  that  mem- 
bers of  a  benefit  building  society  were,  with  a  view 
to  the  erection  or  purchase  of  dwelling-houses, 
to  receive  advances  from  the  stock  of  the  society, 
to  be  secured  by  way  of  mortgage  until  the 
value  of  their  shares  has  been  fully  repaid, 
together  with  interest  and  other  fines  and  pay- 
ments, and  hence  arose  the  contention  that  all 
disputes  in  regard  to  these  mortgages  must  be 
settled  by  a  reference  to  arbitrators,  or  to  justices 
of  the  peace,  in  terms  of  the  Act  10  Geo.  4. 
That  contention  was  finally  disposed  of  by  the 
judgment  of  this  House  in  Mulkem  v.  Lord.  I 
understand  the  sole  ratio  of  that  judgment  to  be 
that,  although  the  statutory  machinery  already 
provided  for  the  settlement  of  disputes  arising  in 
friendly  societies  was  made  applicable  by  the 
statute  of  William  to  benefit  building  societies, 
yet  its  application  was  in  the  case  of  these 
societies  limited  to  disputes  ejusdem  generit  with 
those  contemplated  by  10  Geo.  4,  c.  32.  Earl 
Cairns,  L.C,  after  pointing  out  the  limited 
character  and  scope  of  the  reference  provided  by 
the  Friendly  Societies  Act  of  1829,  went  on  to  say 
that  it  appeared  to  him  to  be  impossible  that  thie 
relative  rights  of  the  mortgagor  and  mort- 
gagee, "  and  especiallv  the  rights  of  foreclosure 
and  redemption,  could  be  enforced  or  adjusted 
by  such  a  reference  to  arbitration  as  is  provided 
Jigitized  b. 
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by  10  Geo.  4,  c.  56,  s.  27,  and  he  said,  "  I  there- 
fore arriye  at  the  conclusion  that  the  provisions 
of  that  Act  are  not  applicable  to  those  purposes 
of  a  benefit  building  society  -which  involve  the 
adjustment  of  rights  created  by  mortgage."  The 
Building  Societies  Act  1874,  under  which  the 
appellant  society  is  incorporated,  contains  new 
enactments  as  to  the  tribunals  by  which  disputes 
are  to  be  determined.  It  provides  by  sects.  84 
and  35  that  the  rules  of  the  society  may  direct 
such  disputes  to  be  referred  either  to  arbitrators 
or  to  the  Registrar  of  Friendly  Societies,  who  is 
also  registrar  under  the  Act,  or  to  the  "  court," 
Le.,  the  County  Court  of  the  district  in  which 
the  chief  office  or  place  of  meeting  for  the  busi- 
ness of  the  society  is  situate.  Twelve  arbitrators 
are  (sect.  34)  to  be  nominated,  of  whom  a  certain 
number,  not  less  than  three  (such  number  to  be 
fixed  by  the  rules),  are  to  be  chosen  by  ballot  in 
each  case  of  dispute.  It  is  declared  (sect.  34)  that 
the  award  of  a  majority  of  the  number  of  arbi- 
trators so  fixed  shall  determine  the  dispute,  and 
that  the  award  of  the  registrar,  when  the  rules 
direct  reference  to  be  made  to  him,  shall  have  the 
same  efEect.  No  executive  power  is  given  to  the 
arbitrators  or  to  the  re^trar  ;  but  it  is  enacted 
that,  in  the  event  of  either  of  the  parties  to  the 
dispute  refusing  or  neglecting  to  comply  with 
their  award,  the  "court"  sh^l  enforce  compli- 
ance with  the  same  upon  the  petition  of  any 
person  having  interest.  The  "  court"  is  em- 
powered (sect.  35)  to  hear  and  determine  dis- 
putes, not  only  in  the  case  of  their  being  referred 
to  it  by  the  rules,  but  also  in  cases  where  one  of 
the  parties  has  failed  within  forty  days  to  comply 
with  the  application  of  the  other  to  have  the 
dispute  settled  by  arbitration,  or  where  the  arbi- 
trators have  refused,  or  for  a  period  of  twenty- 
one  days  have  neglected,  to  make  any  award. 
Lastly,  it  is  enacted  (sect.  36)  that  every  deter- 
mination of  a  dispute,  whether  by  the  arbitrators, 
the  registrar,  or  the  court,  shall  be  final  and  not 
BDbject  to  review,  provided  always  that  it  shall 
be  competent  for  any  one  of  these  tribunals  to 
state  a  case  for  the  opinion  of  the  Supreme  Court 
on  any  question  of  law,  and  that  they  shall  each 
and  all  have  power  to  grant  to  either  party  to  the 
dispute  such  discovery  as  might  be  granted  by 
any  court  of  law  or  equity.  I  do  not  think  it  can 
be  inferred  from  the  character  of  the  tribunals 
thus  constituted,  and  the  nature  of  the  powers 
conferred  upon  them,  that  it  is  impossible  that 
the  Le^slature  should  have  intended  to  commit 
to  their  determination  questions  or  disputes 
arising  between  an  advanced  member  ana  the 
society  in  their  relative  characters  of  mortgagor 
and  mortgagee.  In  1865  the  Legislature  had 
already  conferred  upon  County  Courts  (28  &  29 
Tict.  c.  99,  8.  1)  jurisdiction  to  exercise  the 
power  and  authority  of  the  High  Court  of 
Chancery  in  all  suits  for  foreclosure  or  redemp- 
tion, or  for  enforcing  any  charge  or  lien,  when 
the  mortgage  charge  or  Uen  does  not  exceed  in 
amount  the  sum  of  500Z.  There  does  not  appear 
to  me  to  be  any  a  priori  improbability  that  the 
L^islature  should  in  1874  either  intrust  to  these 
courts  the  duty  of  determining  such  questions 
between  a  benefit  building  society  and  its  ad- 
vanced members,  or  authorise  them  to  pronounce 
■when  requisite  an  order  for  foreclosure  or  re- 
demption, after  the  rights  of  parties  had  been 
ascertained  by  arbitrators  or  by  the   registrar ; 


but  the  important  question  still  remains — 
whether  the  Legislature  has,  by  the  enactments 
of  the  statute  of  1874,  directed  questions  which 
involve  the  adjustment  of  rights  created  by  mort- 
gage to  be  referred  to  these  tribunals,  tt  is  of 
very  little  consequence  that  they  should  be 
capable  of  dealing  with  such  matters,  unless  it 
plainly  appears  from  the  provisions  nf  the  statute 
that  the  Legislature  intended  to  give  them  juris- 
diction. Are  the  questions  arising  as  to  the  re- 
demption of  a  mortgage  given  to  the  society  by 
an  advanced  member,  as  required  by  the  rules,  in 
order  to  secure  the  future  payments  becoming 
due  by  him  as  a  member  of  the  society,  "  disputes  ' 
within  the  meaning  of  sects.  34,  35,  and  36  of  the 
Act  of  1874  ?  That  question  must,  in  my  opinion, 
be  answered  in  the  affirmative.  The  16th  section 
of  the  statute  expressly  provides  that  the  rules  of 
the  society  shall  set  forth  {inter  alia)  "  the  terms 
upon  which  shares  may  be  withdrawn  and  upon 
wnich  mortgages  may  be  redeemed."  _  Now,  it 
appears  to  me  that,  in  making  that  provision,  the 
Legislature  must  have  had  in  view,  mainly  if  not 
solely,  mortgages  to  be  granted  in  security  for 
the  repayment  of  advanced  shares ;  and  that  the 
object  of  the  provision  is  to  secure  to  all  who 
become  members  of  the  society  full  disclosure  of 
the  rights  which  they  acquire  and  of  the  liabili- 
ties which  they  thereby  incur.  I  am  unable  to 
regard  the  liability  of  an  advanced  member  under 
such  a  mortga^  as  the  liability  of  a  stranger, 
and  not  as  the  liability  of  a  member.  By  sect.  14, 
the  liability  of  a  member  in  respect  of  any  shore 
upon  which  an  advance  has  been  made,  is  limited 
to  the  "  amount  payable  thereon  under  any  mort- 
gage or  other  security,  or  under  the  rules  of  the 
society."  The  mortgagor  is  a  member  as  regards 
the  leading  covenants  of  the  mortgage,  and  I  can 
see  no  reason  for  treating  him  quoad  uUra  as  a 
mere  stranger.  In  the  case  of  every  holder  of 
shares  upon  which  an  advance  has  been  made,  it 
is  an  essential  condition  of  his  membership  that 
he  shall  stand  in  the  relation  of  mortgagor  to 
the  society  as  mortgagee.  Unless  he  comply  with 
that  oondition,  he  cannot  become  an  advanced 
member,  either  in  terms  of  the  rules  or  within 
the  contemplation  of  the  statute.  It  therefore  ap- 
pears to  me  that  every  controversy  arising  be- 
tween the  society  and  a  member  upon  whose 
shares  an  advance  has  been  made,  as  to  their  re- 
spective rights  under  a  mortgage  executed  in  terms 
01  the  rules,  is  in  reality  a  aispute  between  the 
society  and  a  member  within  the  meaning  of  the 
Act.  I  am  strongly  confirmed  in  that  impression 
by  the  power  which  sect.  36  confers  upon  the  arbi- 
trators, the  registrar,  or  the  court  to  state,  at  the 
request  of  either  party,  a  case  for  the  opinion  of 
the  Supreme  Court  on  any  question  of  law,  and 
also  by  the  extensive  powers  of  granting  discovery 
conferred  upon  them  Dy  the  same  section.  These 
powers  appear  to  me  to  indicate  that  it  was  in 
the  contemplation  of  the  Legislature  that  the  arbi- 
trators and  other  referees  might,  in  the  exercise 
of  their  statutory  jurisdiction  occasionally  en- 
counter serious  questions  of  law,  in  the  solution 
of  which  it  was  proper  that  they  should  have  the 
aid  of  the  Supreme  Courts  of  the  country.  The 
reference  clauses  of  the  Act  (sects.  34  and  35) 
speak  of  "  diapntes "  generally  ;  but  it  is 
oovions  from  the  context  that  the  expression 
is  only  meant  to  comprehend  those  disputes 
which  arise  between  the  society  and  its  members. 
Digitized  b, 
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or  perBons  claiming  against  the  society,  as  in 
rignt  of  a  member.  In  the  concluding  enact- 
ment of  sect.  34  SQch  disputes  are  defined  as 
"  any  dispute  arising  in  a  society  under  this  Act ;  " 
and  sect.  21  enacts  that  the  rules  are  to  be  bind- 
ing "  on  the  several  members  and  officers  of  the 
society,  and  on  all  persons  claiming  on  account 
of  a  member  or  under  the  rules."  A  stranger 
transacting  business  with  the  society  must,  of 
course,  have  regard  to  the  powers  of  the  society 
as  constituted  l^  its  rules ;  but  a  dispute  between 
him  and  the  society  would  not,  in  my  appre- 
hension, be  in  any  sense  a  dispute  arising  within 
the  society.  It  was  maintained  in  argument  that 
the  disputes  which,  by  the  Act,  are  made  the 
subject  of  reference  are,  by  its  context,  limited  to 
disputes  arising  under  the  rules.  The  enactment 
chiefly  relied  on  in  support  of  that  contention 
occurs  in  sect.  34,  which  (inter  o/i'a)  provides  that 
"  whatever  award  shall  be  made  by  the  arbi- 
trators, or  the  major  part  of  them,  according  to 
the  true  purport  and  meaning  of  the  rules  of  the 
society,  shall  determine  the  dispute."  I  should 
have  attached  great  weight  to  that  argument  had  I 
been  able  to  read  the  words  "according  to  the 
true  purport  and  meaning  of  the  r  lies  "  as  having 
reference  to  the  a\>'ard  of  the  arbitrators ;  but  I  am 
satisfied  that  they  refer  to  the  "  major  part "  of 
the  arbitrators,  because  the  due  selection  of  these 
arbitrators,  and  the  number  required  to  consti- 
tute a  majority,  can  only  be  ascertained  by 
reference  to  the  rules.  I  shall  not  refer  in 
detail  to  the  decisions  which  preceded  MuUcem 
V.  Lord.  The  ground  of  judgment  upon  which 
the  House  proceeded  in  that  case  had  previously 
been  adopted  by  Lord  Cranworth  ip  Fleming 
Y.  Self;  out  in  other  cases  it  has  been  ex- 
pressly decided  that  questions  relating  to  the 
redemption  or  foreclosure  of  mortgages,  in  the 
case  of  benefit  building  societies  registered 
under  the  Act  6  <fc  7  Will.  4,  c.  32,  are  not 
disputes  arising  between  the  society  and  its 
members  in  their  capacity  of  soeii.  ia  the  view 
taken  by  the  House  in  Miukem  v.  Lord,  it  became 
unnecessary  to  consider  the  point,  so  that  the  autho- 
rity of  these  decisions  is  not  impeached  by  that 
case.  These  decisions  are,  accordingly,  direct 
precedents  upon  the  construction  of  statutory 
provisions  which  are  akin  to  the  enactments  of 
the  Building  Societies  Act  1874.  But  the  ques- 
tion whether  certain  proceedings  are  to  be 
regarded  as  disputes  between  the  society  and  its 
members,  arising  within  the  society,  appears  to 
me,  in  the  case  of  each  statute,  to  depend  upon 
the  intention  of  the  Legislature,  to  be  gathered 
from  the  whole  provisions  of  the  Act.  In  the 
present  case  the  statute  with  which  we  are  deal- 
ing differs  from  its  predecessors,  as  regards  the 
tribunals  to  which  disputes  are  to  be  referred,  the 
powers  conferred  upon  them,  and  the  matters 
connected  with  the  mortgages  of  members  which 
are  to  be  provided  for  in  the  rules  ;  and,  as  these 
new  enactments  have  led  me  to  form  the  opinion 
which  I  have  already  expressed,  I  do  not  conceive 
that  I  am  fettered  by  those  decisions  which 
involve  the  construction  of  the  earlier  statutes. 
Order  appealed  from  affirmed,  atid  appeal  die- 
miaseaioith  cotts. 
Solicitors  ;  For  the  appellants,  C.  A.  liuss  and 
Oo. ;  for  the  respondent,  Beq>,  Lane,  and  Co. 
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LlNDUST,   L.JJ.) 

HOLTIAND  t>.   LBWIS.  (a) 

WtU — Gift  to  diildren — Lapte — Limited  powers— 
WUU  Act  1837.  ».  33. 

Sect.  33  of  the  WiUt  Act,  tohich  proridea  thai  Otere 
ehall  be  no  lapse  of  a  devise  or  bequest  made  to 
a  child  or  oilier  issue  of  the  testator  dying  im 
his  lifetime,  where  the  issue  of  the  child  or  x*»ue 
are  living  at  the  testator's  death,  does  twt  apj^M 
in  the  case  of  the  exercise  by  will  of  a  speeitu 
power  of  appointment. 

Griffiths  V.  Gale  (3  L.  T.  Sep.  0.  S.  17 ;  12  Sim. 
354)  followed. 

Contrary  dicta  of  Jessel,  M.R.,  in  Freme  v. 
Clement  (44  L.  T.  Bep.  N.  8.  399;  18  Ch. 
Div.  499)  disapproved. 

The  decision  of  Chitty,  J.  afirmed. 

WiixiAK  Lewin,  by  his  will  dated  the  25th  Jan. 
1847,  devised  his  real  estate  to  B.  Cooper  and 
B.  Crosker,  in  trust  for  his  wife  Ann  Charlotte 
Lewin  for  her  life,  and  after  her  death,  in  trust 
for  all  or  any  one  or  more  of  his  children,  grand- 
children, or  other  issue  (such  grandchildren  or 
other  issue  to  be  bom  in  the  lifetime  of  his  said 
wife),  for  such  estates  or  interests,  in  such  shares, 
with  such  directions,  and  to  be  vested  in  such 
manner  as  his  said  wife  by  will  or  codicil  should 
"  direct,  appoint,  give,  or  devise  j"  and  the  testator 
declared  ttiat  his  said  wife  might  appoint  to  such 
children,  grandchildren,  or  other  issue  absolutely, 
or  to  trustees  with  the  usual  powers  to  sell  and 
pay  the  clear  money  arising  therefrom  to  such 
children,  &c.,  or  invest  the  same  for  their  benefit, 
as  his  said  wife  might  direct  as  aforesaid,  his  will 
being  that  his  said  wife  (in  the  events  which 
happened)  should  have  by  her  will,  or  any  codicil 
or  codicils  thereto,  the  same  power  and  authority 
of  giving  all  or  any  part  of  his  real  estate  for  the 
benefit  of  all  or  any  of  his  children,  &c.,  as  he 
had  then. 

The  testator  died  on  the  20th  Kov.  1854,  and 
his  will  was  proved  on  the  7th  Feb.  1855. 

Ann  Charlotte  Lewin,  his  widow,  by  her  wiU, 
dated  the  27th  March  1868,  in  exercise  of  the 
above-mentioned  power,  and  of  every  other  power 
in  that  behalf  enabling  her,  "appointed,  gave, 
and  devised"  the  real  estate  devised  by  the 
testator's  will  to  Thomas  Holyland  and  Kobert 
Hallam,  upon  trust  for  sale,  and  to  stand 
possessed  of  the  net  proceeds,  as  to  one-third  part 
thereof,  upon  trust  for  Francis  Braithwaite  Lewin, 
son  of  her  late  husband,  his  executors,  adminia- 
trators,  and  assigns,  absolutely,  and  as  to  the 
other  shares,  upon  trust  as  therein  mentioned. 

Ann  Charlotte  Lewin  died  on  the  25th  Dec. 
1880. 

Thomas  Holvland,  the  only  executor  who 
survived  her,  sold  the  real  estate  after  her  death, 
and  received  the  purchase  money. 

Francis  Braithwaite  Lewin  died  in  the  lifetime  of 
Ann  Charlotte  Lewin,  on  the  28th  Aug.  1873,  in- 
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testate,  learing  a  widow  and  three  children,  and 
one  of  the  questions  raised  bj  special  case  for  the 
deciaion  of  the  court  was,  whether  his  administra- 
trix or  heir-at-law  was  entitled  to  his  one-third 
share  of  the  proceeds  of  sale,  or  whether  that 
share  had  lapsed  by  his  death  in  his  mother's  life- 
time, and  went  as  m  default  of  appointment. 

Chittj,  J.,  on  the  6th  Feb.,  decided  that  the 
one-thira  share  was  personalty,  and  that  the 
i4>pointment  to  Francis  Braithwaite  Lewin  &iiled 
by  reason  of  his  death  in  his  mother's  lifetime, 
eaq>re8sing  an  opinion  that  he  was  boond  by  the 
decision  of  Shadwell,  V.C,  in  Qriffiihi  v.  Gaie  (3 
L.  T.  Eep.  O.  8. 17  ;  12  Sim.  327,  354). 

Francis  Lewin,  a  child  of  Francis  6.  Lewin, 
and  who  was  appointed  to  represent  the  issue 
bom  after  the  testator's  death,  appealed. 

Whitehome,  Q.C.  and  E.  Ford  for  the  appellant. 
— Sect.  33  of  the  Wills  Act  applies  to  the  execu- 
tion of  limited  powers,  and  firervente  the  shares 
from  lapsing.  The  judge  in  the  court  below 
simply  followed  the  decision  of  Shadwell,  V.C. 
in  Qnfitht  v.  OaU  (3  L.  T.  Hep.  O.  S.  17;  12  Sim. 
327, 3a4).  But  the  reasons  sivea  for  that  judge's 
decision  extend  to  all  appomtments,  whereas  it 
is  settled  that  appointments  under  general  powers 
are  within  sect.  3i3 : 

SccUi  T.  Chtyni,  2  E.  A  J.  876. 
There  is  a  very  recent  decision  of  Jesse),  M.B. 
in  our  favour : 

Preme  r.  Clement,  U  L.  T.  Bep.  N.  8. 399 ;  18  Ch. 
Div.499. 

Thqr  also  referred  to 

Johnmn  v.  Johmen,  11  L.  T.  Bm>.  O.  S.  118 :  3 

Haie.  157;  Socd.  Y.  ft  P.  (Sth  edit.)  463. 

Macnaghien,   Q.C.    and  H.  Fellows  for  G.  F. 

Lewin. — So  long  ago  as  1867,  Lord  Bonully,  M.R. 

considered  it  settled  law  that  special  powers  were 

not  within  sect.  33  of  the  Wills  Act : 

Freeland  v.  Pearton,  L.  Bepi  S  Eq.  6SS. 
The  decision  in  Qriffiths  v.  Gale  has  never  been 
overruled,  but  has  been  recognised,  except    in 
Freme  ▼.  Clement,  and  Jessel,  M.R.  had  no  power 
to  overrule  Griffiths  v.  Gale.   If  the  opposite  con- 
struction prevailed,  the  Act  would  apply  where 
an  appointment  was  made  to  a  person  who  was 
dead  when  the  will  was  made : 
Winter  v.  Winter,  5  Hare,  314 ; 
Wieden  v.  Witien,  84  L.  T.  Bep.  O.  S.  850 ;  2  Sm. 
&Oif.  886. 
Bomer,  Q.C.  and  Warmington,  Q.C. ;  Ince,  Q.C. 
and  Sohrmon ;  and  8.  Williams,  for  other  parties, 
were  not  heard. 

Whitehome,  in  reply,  referred  to 

foMT  V.  FurnivaU,  44  L.  T.  Bep.  N.  S.  464;  17  Ch. 

DiT.115; 
Be  Beniler,  45  L.  T.  Bep.  N.  S.  672;  19  Ch.  Div. 

612. 

Cur.  adv.  vrdt. 

Feb.  19. — The  following  judgment  of  the  court 
WHS  delivered  by 

Lord  Selbobne,  L.C. — In  this  case  we  were  asked 
to  overrule  a  decision  of  Sir  Lancelot  Shadwell, 
in  1844,  upon  the  33rd  section  of  the  Wills  Act 
(7  Will.  4  &  1  Vict.  c.  26)  which  provides 
against  lapse  by  the  death,  in  the  lifetime  of  a 
testator,  of  any  child  or  other  issue  of  the  tes- 
tator "  to  whom  any  real  or  personal  estate  shall 
be  devised  or  bequeathed,"  and  who  shall  leave 
issne  who  may  survive  the  testator.  Sir  L. 
ShadweU  decided,  in  Gr^ha  v.  Gaie,  that  this 


provision  of  the  statute  did  not  extend  to  the 
case  of  an  appointee  under  a  limited  power. 
That  decision  had  the  assent  and  approval  of 
Lord  St.  Leonards  (see  Sugd.  V.  &  P.  8th  edit. 
463);  and  also  of  Lord  Hatherley  (Eccles  v. 
Cheyne).  It  was  said,  and  truly,  by  Lord 
Hatherley,  that  some  of*  the  observations  made 
by  Sir  L.  Shadwell  were  inapplicable  if  they 
were  supposed  to  go  beyond  the  case  before  him 
and  to  extend  to  that  of  a  general  power.  But 
we  see  no  reason  for  supposmg  that  the  learned 

i'udge   who  decided   Gnftths  r.  Gale  had,  when 
le  made  those  observations,  any  other  case   in 
view  than  that  which  was  before  him,  namely,  the 
case  of  a  limited  power.    If  the  reasons  on  which 
Griffiths  V.  Gale  was  decided  had  been  in  them- 
selves  unsatisfactory,  there  would  still  be  great 
difficulty  in  disturbing  what  has  been  regarded 
as  settled  law  for  the  last  forty  years,  a  law  on 
which   many  titles    may  possibly  depend.      Bat 
we  are  ourselves  satisfied  with  the  reasons  for 
that      decision.       The    words      "devise"     and 
"bequeath"  are  terms  of  known  use  in  our  law; 
the  former,  from  Glanville's  time,  and  earlier.    In 
their  ordinary  sense  they  signify  the  declaration 
of  a  man's  will  concerning  tne  succession  to  his 
own  propertT  after  his  death.     Such  a  "  devise " 
or  "  bequest     operates  (on  subjects  which,  eitheP 
by  common  or  oy  statnte  law,  or  by  custom,  can 
so  be  disposed  of)  by  virtue  of  the  will,  and  of 
that  alone.    On  the  other  hand,  an  appointment 
under  a  limited  power  operates  by  virtue  of  the 
instrument  creating  the  power;   the  execution, 
when  valid,  is  read  into  and  derives   its  force 
from  that  instrument.      If  the  execution  of  the 
power  must  or  may  be  by  will,  it  must  be  a  will 
duly  executed  and  attested  as    such,   according 
to    law;    and  the   word  "will,"  in  the  statute, 
extends    to  such   a    testamentary    appointment. 
But,  that   condition   being   complied    with,    tho 
execution  operates  in  the  same  way  after    the 
death    of  the  appointor,  as   if   the    instrument 
were  not  testamentary.     Before  the  Wills  Act  the 
law  as  to  general  powers  was  the  same :  "  A  mere 
general  devise  or  bequest,  however  unlimited  in 
terms,  would  not  comprehend  the  subject  of  the 
power,  nnless  it  referred  to  the  subject  of  the 
power   itself,   or   generally  to  any  power  vested 
m  the  testator:"  (Sugd.  Pow.  6th  edit.  vol.    1, 
p.  38.5.)    It  follows,  we  think,  legitimately  from 
these  premises,  that   the  words    "devise"    and 
"bequest,"   when  used  in  the  Wills  Act    with- 
out any  indication   of  an   intention   that   they 
should    apply    to    appointments    under    powers, 
ought  prima  facie  to  oe  understood  in  their  ordi- 
nary sense,  viz.,  as  referring  to  a  gift  hj  -will  of 
the  testator's  own  property,  and    nothing  else. 
Without  laying  very  much  stress  upon  the  word 
"lapse,"    or    upon    the    improbability    that    the 
Legislature  could  have  intended  to  interfere  with 
the  law  of  powers  in  an  Act  relating  generally 
to  wills  (except  so  far  as   such   an   intention  is 
expressly  declared),  wo  think  it  enough  to  say 
that  we  find  nothing  in  the  33rd  soction,  or  in 
any  other  part  of  the  Act  bearing  upon  it,  which 
requires  any  extension  of  the  words  "  devised " 
and  "bequeathed"  beyond  their  ordinary jJnmd 
facie  sense.      Jessel,   M.R.  indeed  (in  JVemfl  v. 
Clement,  a  case  decided  on  the  25th  section  of  the 
Act)  seems  to  have  thought  it  possible  to  collect 
from  the  general  provisions  of  the  Wills  Act  an 
intention  to  use  those  words  in  a  sense  primdfaeie 
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inclnsiye  of  appointments  nnder  limited  as  well 
as  general  powers.  We  might  have  been  doubtfnl 
of  oar  own  opinion,  if  it  were  merely  our  own,  when 
we  found  it  opposed  to  that  of  so  eminent  a  judge ; 
bnt  in  this  case  all  previouB  authority  is  in  accord- 
ance with  our  opinion.  The  case  of  general  powers 
is  expressly  dealt  with  by  the  27th  section  of  the 
Act;  which  says  that  " a  general  deyise  "  of  the 
real,  and  "  a  bequest  of  the  personal,"  estate  of 
the  testator  shall  be  construed  to  include  any  real 
or  personal  estate  "  which  he  may  have  power  to 
appoint  in  any  manner  he  may  thmk  proper,"  and 
"snail  operate  as  an  execution  of  such  power, 
unless  a  contrary  intention  shall  appear  by  the 
will;"  thus  making  the  subject  of  a  general  power 
part  of  the  property  of  a  testator,  for  the  purpose 
of  his  testamentary  dispositions,  and  bringing  it, 
by  positive  enactment,  within  the  operation  of  a 
general  "devise,"  or  "bequest;"  and  therefore 
within  the  category  of  "  real  or  personal  estate 
devised  or  bequeathed,"  in  the  terms  of  the  33rd 
section,  as  was  decided  in  Eecles  v.  Cheyne.  But 
this  express  legislation  as  to  general  powers  does 
not_  extend,  either  directly  or  in  principle,  to 
limited  powers.  On  the  contrary,  it  appears  to  us 
rather  to  repel  than  to  support  the  idea  that  the 
Legislature  intended  to  interfere  with  the  previous 
state  of  the  law  as  to  the  execution  of  limited 
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'  (Before  Bacok,  V.O.) 

Phxlfs,  Stokes,  aitd  Co.  v.  Cohbxk.  (a) 

Stilly  of  exchange — Counterfoils — Appropriation  of 
shipments  to  meet  MUs — Agent  of  two  firms — Notice. 

Johnston,  Pater,  and  Co.,  merchants,  of  Pemambtico, 
ordered  goods  of  their  agents  Samuel  Johnston 
amd  Co.,  of  Liverpool,  the  principal  partner  in 
hoth  fi/rms  being  the  same  individual. 

The  Liverpool  firm  sent  the  order  to  their  agent  ai 
New  York,  who  bougJit  the  goods,  atid  sent  them 
and  the  bills  of  lading  to  Femambuco. 

In  order  to  pay  for  the  goods,  the  agent  drew  biUs  of 
exchange  on  the  lAverpool  fi/rm,  and  sent  the  biua 
with  counterfoils  attached  to  Liverpool. 

Each  counterfoil  was  headed  as  follows,  "Advice  of 
draft.  To  Messrs  Samuel  Johnston  and  Co., 
Liverpool,"  and  after  stating  the  number,  date, 
and  amount  of  the  draft,  and  the  shimnents  against 
which  it  was  draton,  ^concluded  as  follows,  "Flease 
protect  the  draft  as  advised  above  and  oblige 
drawer." 

Samuel  Johnston  and  Co.  accepted  the  biUs,  and  de- 
tached the  eounierfeils. 

The  agent  sold  tlie  biUs  to  bankers  in  New  York 
shortly  before  the  Liverpoolfirm  stopped  payment. 

The  agent  gave  notice,  oy  telegram,  of  the  faHvire, 
to  the  Pemamhuco  firm,. 

(a)  BepoTtad  \n  ruHOU  E.  AST,  Em|.,  B>nl«ter«t-lJkw. 


The  Pemamhuco  firm  received  the  proceeds  of  the 
sale  of  the  goods,  and  applied  them  in  payment  of 
the  balance  due  to  them  from  the  Liverpool  firm. 

Held,  on  action  by  the  bankers  against  the  Pema/m- 
buco  firm  for  payment  of  the  biUs,  or  an  account, 
that  there  was  no  apprcmriation  of  the  shipment*, 
nor  of  the  proceeds  of  the  sale  thereof,  to  m^eet  the 
bills  of  exchange. 

The  plaintiffs  in  this  action  were  bankers  at  New 
York,  and  the  defendant,  at  the  time  of  the  trans- 
actions in  dispute,  was  carrying  on  business  as  a 
merchant  at  Femambuco  under  the  name  of  Jolm- 
ston,  Fater,  and  Co.,  and  at  Bahia  under  the  name 
of  Johnston,  Comber,  and  Co.  In  May  1879 
Samuel  Johnston  and  Co.  were  the  bankers  and 
agents  at  Liverpool  of  Johnston,  Pater,  and  Co. 
and  Johnston,  Comber,  and  Co.,  and  B.  B.  Borland 
was  general  agent  in  New  York  of  all  the  three 
firms. 

In  May  1879  the  Femambuco  firm  ordered  the 
Liverpool  firm  to  send  certain  goods  to  them  for 
some  of  their  customers  in  Brazil ;  the  Liverpool 
firm  sent  the  order  to  B.  B.  Borland,  who  bought 
the  goods  ii>  New  York. 

B.  B.  Borland  sent  the  goods,  and  the  bills  of 
lading,  by  the  steamship  Oleneannox,  to  Femam- 
buco, and  to  pay  for  the  goods  drew  three  bills  of 
exchange  upon  the  firm  of  Samuel  Johnston  and 
Co.  One  numbered  401  was  dated  the  9th  May 
1879,  and  was  drawn  for  a  sum  of  15001.  payable  on 
the  23rd  July  1879,  and  the  other  two,  numbered 
respectively  402  and  404,  were  dated  the  16th  May 
1879,  and  drawn  for  sums  of  15001.  and  2000(. 
respectively  payable  on  the  30th  July  1879. 

There  was  attached  to  each  of  the  said  bills,  at 
the  time  when  the  same  was  drawn,  a  counterfoil, 
with  a  perforated  line  between  the  bill  and  the 
counterfoil. 

Each  coimterf oil  was  headed  as  follows, "  Advice 
of  draft.  To  Messrs  Samuel  Johnston  and  Ca, 
Liverpool,"  and  after  stating  the  number,  date, 
and  amount  of  the  draft,  and  the  shipments 
against  which  it  was  drawn,  concluded  as  follows, 
"Flease  protect  the  draft  as  advised  above  and 
oblige  drawer." 

B.  B.  Borland  sent  the  bills  of  exchange,  and 
copies  of  the  bills  of  lading,  to  Samuel  Johnston 
and  Co.,  and  meantime  sold  the  bills  to  Fhelps, 
Stokes,  and  Go.  in  New  York. 

Samuel  Johnston  and  Co.  accepted  the  bills,  and 
detached  and  retained  the  counterfoils. 

On  the  10th  June  1879  Samuel  Johnston  and 
Co.  stopped  payment,  and  immediately  on  ascer- 
taining tnis  &ct  the  plaintiffs  and  the  said  B.  B. 
Borland  telegraphed  to  Femambuco,  informing 
Johnston,  Fater,  and  Co.  (who  had  been  previously 
instructed  as  to  the  purchase  and  shipment  of  the 
goods,  and  as  to  the  three  bills  being  drawn  against 
and  charged  on  the  said  goods)  that  they  must 
hold  the  said  shipments  by  the  Olensannox,  and 
the  proceeds  of  the  sale  thereof,  as  security  to  the 
plaintiffs  as  the  holders  of  the  bills.  The  telegram 
was  as  follows : 

Havintr  pledgred  doonmant*  and  sMpment  Oltntanncm 
hold  prooeeda  inbjeot  order  Phelps,  Stokea,  and  Co.  and 
Bank  Britiah  North  Amezioa. 

The  Glensamnox  arrived  at  Femambuco,  and 
the  defendant,  or  his  firm  of  Johnston,  Fater,  and 
Co.,  after  receiving  the  tel^^m,  obtained  posses- 
sion of  the  goods,  transfeired  them  to  the  Bra- 
zilian purchasers,  and  receiye^  the  proceeds,  and 
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applied  the  same  in  the  payment  of  the  balance 
due  to  them  from  the  Liverpool  firm. 

The  plaintiffs  claimed  payment  of  the  bills,  or 
an  account,  and  an  order  for  payment  out  of  the 
proceeds  of  the  goods,  and  a  receiver. 

The  defendants  denied  that  B.  B.  Borland  was 
agent  of  the  three  firms,  or  had  aathority  to 
pledge  the  goods. 

By  an  agreement  made  the  11th  Dec.  1877,  be- 
tween Carmthers  Charles  Johnston,  of  Liverpool, 
of  the  one  part,  and  Robert  BeU  Borland  of  the 
other;  after  reciting  that  C.  C.  Johnston  was  de- 
siroos  of  appointing  the  said  B.  B.  Borland  as 
agent  to  represent  the  partnership  firms  of  Samuel 
Johnstom  and  Co.  of  Liverpool,  Johnston,  Pater,  and 
Co.  of  Pemambuco,  and  Johnston,  Comber,  and 
Co.  of  Bahia,  on  commission  in  the  United  States 
of  America  for  the  term  of  five  years  from  the  Ist 
Jan.  1878,  upon  the  terms  and  conditions  therein- 
after contained,  it  was  agreed  between  the  parties 
thereto  as  follows : 

That  the  said  B.  B.  Borland  shall  for  and  during  the 
period  of  Ave  yean  from  tiie  said  fint  day  of  Jan.  1878, 
enter  into  the  ararioe  of  the  said  C.  0.  Johnaton,  and 
well  and  faithfully  sot  for  him  aa  acent  on  oommiaaion, 
•a  ma^  &om  time  to  time  b«  required  by  him  the  aaid  0.  C. 
Johnaton,  in  the  United  Btatei  of  America,  and  ahaU  and 
will,  ixamg  the  said  term,  diligently  attend  the  bn^eaa 
eonoema  of  the  aaid  C.  C.  Johiuiton,  and  the  aaid  flima  of 
Samnel  Johnston  and  Co.,  Liverpool,  Johnaton,  Pater, 
and  Co.,  Pernambnoo,  and  Jolmaton,  Comber,  and  Co., 
Bahia     That  all  bnaineaa  tianaaotions  by  the  aaid  B. 

B.  Borland  on  behalf  of  the  aaid  fltma  shall  be  ohar^ 
fey  oommiaaion  only,  in  oonformii^  with  the  ratea  which 
lava  been  heretofore  charged  by  the  said  B.  B,  Borland 
■inoe  Jan.  1, 1878,  nnder  a  written  agreement  and  power 
bearing  date  28th  Dec.  1872.  Providid,  however,  umt  in 
eaoaa  m  mntnal  agreement,  the  aoale  of  commiaaiona  may 
be  modifiad  by  the  partial  to  tlda  agreement  aa  oiipom- 
■tamoea  warrant. 

That  the  aaid  B.  B.  Borland  shall  not  enteit  into 
any  apeoolative  bnaineaa  whatever,  bnt  ooniine  hifiaelf 
eotizely  to  that  of  oommiaaiona  only,  and  in  caae  of 
any  otoer  oommiaaiona  being  offered  to  him  by  other 
firms,  be  ahall  first  submit  'Uie  same  for  the  approval  of 
the  aaid  C.  C.  Johnaton,  ia  writing,  before  proceeding 
witb  the  tnmaaction  thereof. 

That  the  said  B.  B.  Borland  shall  be  at  liber^  to  make 
advanoee  on  shipments  of  prodnoe  oonaifned  to  the  said 

C.  0.  Johnston,  to  the  extent  of  not  exceeding  three- 
foortha  of  the  net  valne  thereof,  and  he  ia  hereby  aothor- 
iaed  and  empowered  to  draw  on  uie  aaid  Samnel  Johnston, 
and  Co.  for  the  amount  of  all  snob  advances,  and  alao  for 
the  amonnt  of  any  orders  given  by  the  said  firms  of 
Samnel  Johnaton  and  Co.,  Johnston,  Pater,  and  Co., 
and  Johnston,  Comber,  aid  Co. 

That  the  aaid  B.  B.  Borland  ahall  nse  his  beat  endea- 
Tonrs  and  ntmoat  exertiona  in  obtainuig  oonsignmenta 
of  and  orders  for  prodnoe,  in  connection  with  the  aaid 


Charles  Carmthers  Johnston  was  alleged  by 
the  plaintiffs  to  be  the  chief  partner  m  all  the 
three  firms,  and  the  evidence  of  W.  H.  Brown, 
the  broker  who  sold  the  bills  of  exchange,  and  of 
S.  P.  Slater,  clerk  of  the  plaintiffs  who  bought 
them,  and  also  of  one  of  the  partners  of  the  plain- 
tiffs' firm,  was  taken  in  New  York  before  exam- 
iners, with  a  view  to  show  that  the  plaintiffs 
bought  the  bills  on  the  understanding  that  the 
goods  shipped  by  the  Olentwnnox  were  appro- 
priated to  meet  tne  bills. 

The  evidence  of  B.  B.  Borland  was  also  taken  on 
this  point,  and  on  behalf  of  the  defendants,  to  show 
that  preunre  was  pat  upon  him  by  the  plaintiffs 
to  send  the  tel^pram  of  the  10th  June  18/9. 

G.  C.  Johnston,  Thomas  Comber,  and  Thomas 
Comber  GrifiSths  were  also  examined  in  England 
with  regard  to  the  connection  of  the  three  firms. 


and  the  authority  of  B.  B.  Borland  to  act  as 
agent  for  them,  or  to  pledge  the  goods. 

B.  T.  Reid,  Q.C.,  M.P.  and  Northmore  Latorenee 
for  the  plaintiffs. — ^The  question  to  be  decided  in 
this  action  is,  whether  Borland  had  authority  to 
create  any  charge  on  the  goods  consig^ned  by  the 
Olentannox,  or  on  the  proceeds  of  the  sale  of  them, 
whether  he  purported  to  create  such  charge,  and 
whether  the  plaintiffs  bought  the  bills  of  exchange 
on  the  faith  of  bis  making  such  charge.  The 
agreement  of  the  11th  Dec.  1877  made  Borland 
agent  of  the  three  firms,  and  under  it  he  had 
authority  to  pledge  the  goods,  and  the  evidence  of 
Brown  and  Slater  showed  that  the  bills  of  exchange 
were  purchased  on  the  faith  of  Borland  pledging 
the  goods,  and  being  authorised  to  do  so.  In 
Frith  V.  Forbet  (7  L.  T.  B^.  N.  S.  261 ;  4  De  G.  F. 
&  J.  409}  the  court  held  that  there  was  appro- 
priation of  cargo  to  meet  bills  of  exchange.  E» 
parte  Carmthers  (3  De  G.  &  8m.  510)  was  a  differ- 
ent case.  In  Bohey  and  Co.  Perseverance  Iron- 
works V.  OUier  (27  L.  T.  Bep.  N.  S.  362 ;  L.  Bep.  7 
Ch.  App.  696)  Frith  v.  Forbes  was  discussed,  and 
the  references  to  that  case  in  the  judgments  of 
James  and  Mellish,  L.JJ.  are  in  our  favour.  Then 
the  defendant  received  the  g^oods,  after  notice  that 
they  were  purchased  by  means  of  the  bills  of  ex- 
change, and  that  they  were  pledged  to  meet  the 
bills.  It  was  not  competent  for  them  to  receive 
the  goods  and  dishonour  the  bills.  There  was  a 
clear  intention  that  there  should  be  an  equitable 
lien  on  the  cargo.  All  the  three  firms  had  notice 
of  the  transactions. 

Marten,  Q.O.  and  F.  Thompson  for  the  defen- 
dant.— The  letters  of  advice  on  the  counterfoils,  if 
purporting  to  pledge  the  goods,  were  only  a  security 
to  Samuel  Johnston  and  Co.  The  letters  of  advice 
were  detached  by  Samuel  Johnston  and  Co.  when 
they  accepted  the  bills,  and  could  confer  no  bene- 
fit upon  the  plaintiffs.  The  plaintiffs  had  nothing 
to  rely  upon  out  the  credit  of  the  acceptors  of  the 
bills.  If  the  bills  of  lading  are  not  annexed  to  the 
bills  of  exchange,  the  only  security  is  the  credit  of 
the  acceptors : 

Bobty  and  Co.  Panevsrance  Ironworlu  v.  OUitr,  27 
L.  T.  Bep.  N.  8. 862 ;  L.  Bep.  7  Ch.  App.  695. 

In  the  present  case  the  bills  of  lading  had  gone 
to  Pemambuco.  [Bacon,  V.C. — ^The  question  I 
have  to  decide  is,  whether  from  all  the  documents 
Borland  had  the  power  to  make,  and  did  make,  an 
equitable  assignment.]  The  advice  and  draft  on 
the  counterfoil  does  not  amount  to  an  equitable 
assignment.  The  bills  of  lading  and  the  goods 
went  to  Pemambuco ;  it  is  dear  that  no  charge 
was  intended: 

S*  EnJheisa* ;  EmparU  ArbvOmot,  L.  Bep.  8  Ch.  DiT. 
477; 

Xm  parte  Banners  Bs  Tamenheck,  34  L.  T.  Bep. 
N.  S.  199 ;  L.  Bep.  2  Ch.  IMv.  278. 
There  was  no  appropriation  to  meet  the  bills,  there 
fore  no  equity  arose  in  favour  of  the  holders 
of  the  bills  to  have  the  proceeds  applied  in  pay- 
ment of  the  bills  under  tne  doctrine  of  Ex  parte 
Waring  there  referred  to.  No  specific  lien  was 
given  to  Borland  on  the  goods  or  the  proceeds 
of  the  sale  of  them : 

Thomson  V.  Bimpson,  L.  Bep.  5  Ch.  App.  659. 
As  to  Brown  and  Slater,  a  conversation  between 
them  could  not  alter  the  letter  of  advice : 

CtCuenf  Bank  of  Louisiana  v.  First  National  Bank  of 
New  OrUans,  L.  Bep.  6  E.  *  Ir.  App.  352. 
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As  to  the  agreement  of  the  11th  Dec.  1877,  there 
was  no  authority  given  hv  that  to  Borland  to  give 
any  pledge  in  respect  of  goods  bought  by  him  in 
Kew  York  on  commission.  In  executing  orders 
Borland  mi^t  drair  to  the  full  amount,  but  he 
had  no  authority  to  pledge  the  goods.  The  evidence 
of  Carmthers  Charles  Johnston  showed  that  he 
never  authorised  Borland  to  make  any  pledge  or 
charge  in  respect  of  the  goods  ordered,  or  in  re- 
'  epect  of  the  proceeds  of  the  sale  of  the  goods.  The 
counterfoils  were  merely  letters  of  advice,  as 
between  the  drawer  and  drawee  of  the  bills  of  ex- 
change, the  plaintiffs  could  not  have  the  benefit  of 
them.  Mr.  Johnston  said  that,  though  he  was  part- 
ner in  all  the  three  firms,  he  did  not  communicate 
the  agreement  of  the  11th  Dec.  1877  to  the  Pemam- 
bnco  and  Bahia  firms.  Frimd  facie  there  was  no 
intention  of  appropination.  As  to  the  conversation 
between  Slater  and  Brown,  general  information 
was  g^ven  to  Slater,  the  buyer,  on  behalf  of  Phelps, 
Stokes,  and  Co.,  that  the  bUls  were  drawn  against 
consignments  for  the  purpose  of  showing  that  the 
bills  represented  bond  fide  transactions,  but  no 
specific  information  was  given  by  Brown,  the 
broker,  as  to  the  shipment  against  which  the  bills 
were  drawn.  The  mere  fact  of  the  bills  being 
drawn  against  goods  does  not  of  itself  create  a 
charge;  and,  in  this  case,  the  parties  never  in- 
tended, and  never  did  create  a  cnarge. 

R.  T.  B.eid,  Q.C.  in  reply.— JV«&  v.  "Forhea 
(•tip.)  is  in  our  fevonr,  and  £o&ey  and  Go.  Perte- 
veranee  Iromoorkt  v.  OUier  (tup.)  differs  from  the 

present  case  in  that  here  it  was  impossible  for  the 
bills  of  lading  to  be  sent  with  the  bills  of  exchange; 
the  bills  of  laiding  had  to  accompany  the  goods  to 
Pemambuco.  In  Exparle  Banner ;  lie  Tappenheek 
(fup.),  the  doctrine  of  Ex  parte  Waring  was  intro- 
duced by  the  circumstances  of  the  bankruptcy. 
He  referred  to 

Se  EnlwittU ;  Sx  parte  Arhuthnot  (nip.) ; 

Bankin  Y.  AVaro,  36  L.T.Bep.  N.  El.  529;  L.  Bep. 
5Cli.DiT.788. 

As  to  the  counterfoils,  why  were  they  ap- 
pended except  to  show  that  the  bills  were 
drawn  against  the  shipments  P  As  to  the  evi- 
dence, both  Brown  and  Slater  thought  that  the 
bills  were  drawn  against  shipments,  and  that  there 
was  an  hypothecation.  If  on  the  focts  it  was 
the  intention  of  Brown  and  Slater  that  there 
should  be  an  hypothecation,  that  disposes  of  the 
question  of  law.  Then  the  defendant  says  that 
Borland  had  no  authority  to  pledge  the  goods,  but 
by  the  agreement,  and  on  the  evidence,  he  clearly 
had  authority,  and  all  the  firms  had  notice.  Then 
the  defendant,  if  he  refuses  to  pay  the  bills  of  ex- 
change, ought  to  give  up  the  bills  of  lading : 

Bhephtrd  r.  ffarruon,  24  L.  T.  Bep.  N.  S.  857;  L. 
Bep.  5  H  of  L.  116. 

It  the  principal  takes  the  bills  of  lading  from 
his  agent,  he  must  take  the  bills  of  lading  subject 
to  the  charge  made  by  the  same  agent  in  favour  of 
the  acceptors  of  the  bills  of  exchange.  Borland 
was  entitled  to  raise  money  by  pledging  the  goods, 
and  his  principals  are  bound  by  his  acts. 

Bacon,  V.O. — The  course  of  mercantile  busi- 
ness with  regard  to  specific  appropriation  is  well 
known,  and  in  the  present  case  I  must  rely  upon 
the  facts,  the  l«w  upon  the  subject  being  plain. 
Johnston  and  Co.  were  merchants  at  Liverpool, 
and  also  at  Pemambuco  under  another  firm 
name.    They  employed  Borland  as  their  agent  in 


New  York.  The  fiirm  at  Pemambuco  wrote  to  the 
firm  at  Liverpool  desiring  a  purchase  to  be  made 
in  the  United  States,  and  the  Liverpool  firm  sent 
the  neoe8Bai7  instractions  to  Borland.  He,  with- 
out any  funds  or  credit  that  I  know  of,  had  to  pay 
for  the  goods  mtrchased  and  ship  the  goods  to 
Pemambuco.  Acting  within  the  scope  of  his  au- 
thority, he  drew  bills  on  the  Liverpool  house,  and 
to  each  of  these  bills  was  attached  a  counterfoil 
stating  the  particulars  of  the  draft,  and  of  the 
shipments  against  which  it  was  drawn.  His  duty 
being  to  charge  the  Liverpool  firm  with  a  com- 
mission, he  drew  the  bills  and  sent  them  to  that 
firm  for  acceptance.  In  the  meantime  he  sold  the 
bills  of  exchange  to  the  plaintiffs  in  New  York, 
and  he  had  to  transmit  the  bills  of  lading  to  his 
principals  at  Pemambuco.  It  was  impossible 
that  the  bills  of  lading  conld  go  to  Liverpool,  for 
they  had  to  accompany  the  goods  to  Pemambuco. 
There  was  no  hypothecation  of  the  bills  of  lading 
to  the  plaintiffs  or  any  one  else.  It  was  said  the 
plaintiffs  had  a  charge  on  the  proceeds  of  the 
goods,  but  there  was  no  intention  on  the  part  of 
any  of  the  three  firms,  or  their  agent,  to  create  a 
charge  in  favour  of  the  plaintiffs.  By  his  letter 
Borland  merely  said,  "  You  may  properly  accept 
the  bills  of  exchange  because  I  have  shipped  the 
goods."  The  plaintiffs  relied  on  the  solvency  of 
the  Liverpool  firm,  and  the  counterfoils  only 
meant  that  the  shipments  had  been  made. 
When  the  bills  were  presented  for  acceptance, 
Samuel  Johnston  and  Co.,  as  the  drawees  of  the 
bills,  kept  the  counterfoils.  The  firm  at  Per- 
nambuco  did  not  receive  any  notice  of  the 
particulars  of  the  biUs.  They  only  knew  the 
goods  had  been  purchased,  for  they  received  thia 
goods,  and  the  bills  of  lading,  which  were  in- 
dorsed in  favour  of  the  purchasers,  who  it  ap- 
peared paid  the  money  to  the  firm  at  Pemambuco. 
The  plaintiffs  said  that  the  Pemambuco  firm 
should  have  applied  the  proceeds  of  the  goods  in 
discharge  of  the  bills,  but  there  was  no  contract 
whatever  to  this  effect.  The  evidence  of  Brown 
and  Slater,  and  the  teleg^m  of  the  10th  June 
1879,  carry  the  case  no  further.  I  find  nothing 
in  the  shape  of  an  appropriation  for  payment  <3 
the  bills  out  of  the  proceeds  of  the  goods.  It  ap- 
pears to  me  that  the  case  is  entirely  covered  by 
the  decision  of  the  Court  of  Appeal  in  Ex  parte 
Banner;  Be  Tappenheek  (34  L.  T.  Bep.  N.  8.  199; 
L.Rep.  2  Ch.  Div.  278).  As  regards  the  counter- 
foil, it  is  impossible  to  say  that  it  has  in  terms  any 
application  to  particular  goods.  The  only  meaning 
of  it  is  that  "  when  you  have  accepted  the  bills  you 
will  have  become  purchasers  of  the  goods  I  have 
ordered  for  yon."  In  my  opinion  it  is  quite  clear 
that  a  charge  by  the  counterfoil  upon  the  goods 
cannot  be  sustained,  and  is  altogether  contrary  to 
established  law.  I  much  regret  the  decision  at 
which  I  have  to  arrive  in  this  case,  for  it  is  fair 
justice  and  honesty  on  the  one  side,  and  law  on 
the  other.  What  is  the  real  nature  of  the  caseP 
Johnston  and  Co.  of  Pemambuco  on  the  one  side, 
and  Johnston  and  Co.  of  Liverpool,  the  same  John- 
ston, on  the  other ;  Johnston  and  Co.  of  Pemam- 
buco received  the  proceeds  of  these  goods,  and 
thereout  paid  the  debt  due  to  them  from  Johnston 
and  Co.  of  Liverpool,  and  ignored  the  plaintiJEEs* 
just  claim  altogether.  A  more  unfair  and  unjust 
transaction  could  not  be,  but  I  feel  bound  by  au- 
thority to  hold  that  there  is  not  suGBcient  in  the 
case  to  amount  either  to  an  hypothecation  of  the 
Digitizetft?, 
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goods,  or  a  charge  on  the  goods,  though  I  am  very 
sorry  so  to  decide.  The  action  must  therefore  be 
dismissed. 

Marten,  Q.O.— With  costs? 

Bacon,  V.C. — Samael  Johnston  has  acted  two 
parts,  and  the  defendant  has  got  the  money  in  his 
pocket,  and  has  sncceeded  in  retaining  it.  I  dis- 
miss the  action,  but  will  make  no  order  as  to  costs, 
for  the  whole  transaction  is  a  plain  dishonesty, 
and  I  hope  the  example  will  not  be  followed; 
Samael  Johnston  of  Pemambnco,  and  Samuel 
Johnston  of  Liverpool,  have  received  the  plaintiffs' 
money,  and  kept  it. 

Solicitors:  HoUami,  Son,  and  Coward;  Field, 
Soteoe,  and  Co.,  for  Batetor^,  Bright,  and  Warr, 
Idverpool, 


May  U,  19,  and  23. 

(Before  Kat,  J.) 

Mackxeth  v.  Walmeslkt.  (a) 

Co-»uretie» — Agreement  between  debtor  and  one 
eo-fureiy — Concealment  from  the  other — Effect 
upon  contract  between  the  co-turetiei. 

The  plaintiff,  defendant,  and  B.  bound  themaelve* 
jointly  and  teveraUy  in  a  bond  conditioned 
for  th'.  repayment  in  tix  intlalmenta  of  a 
sum  of  5wl.  advanced  to  B.  At  that  date 
B.  owed  the  d^endant  3752.  An  agreeiment 
woe  entered  irUo  between  B.  and  the  defen- 
dant, whereby  B.  toot  to  pay  the  defendant 
1252.,  part  of  the  500L,  on  which  the  defendant 
viae  to  pay  interest  until  it  was  repaid.  When 
the  S761.  was  paid  to  the  defendant  he  was  to  apply 
the  1251.  towards  the  payment  of  the  last  two 
instalments  of  tlie  5001.,  but  io  long  as  any  part 
<ff  the  3752.  remained  dus  he  was  to  retain  suf- 
ficient of  the  125i.  to  indemnify  him  for  thai 
amount.  The  plaintiff  knew  nothing  of  this 
arrangement.  B.  paid  off  part  of  tlie  5001.  to 
the  obligees,  and  applied  to  them  for  a  further 
loan,  making,  with  the  balance  of  the  old  loan, 
another  5001.  The  plaintiff  joined  as  surety  for 
the  repayment  of  this  new  loan  also,  a  new  bond 
being  given  to  the  same  effect  as  the  former  one. 
S.  paid  two  instalments  on  this  lodn,  and  then 
became  bankrupt,  and  absconded.  The  defendant 
paid  two  more  instalments,  and  the  obligees  luid 
taken  proceedings  against  the  plaintiff  and  defen- 
dant to  obtain  tlie  remainder  of  the  debt,  and  had 
recovered  judgment. 

The  plaintiff  brought  this  action  for  the  purpose  of 
getting  a  declaration  that,  as  between  them,  the 
defendant  toeu  the  principal  debtor  for  the  whole 
debt,  or,  at  any  rate,  to  the  extent  of  1251.  He 
contended  that  the  secret  arrangement  between  B. 
and  the  defendant  vitiated  the  cataract  between 
the  defendant  and  himself,  and  alleged  that  if  he 
had  known  of  ii  he  would  not  have  entered  into 
the  suretyship. 

Held,  that  the  arrangement  did  not  prejudicially 
affect  the  position  of  tlie  plaintiff,  and  the  non- 
disclosure of  it  did  not  relieve  him  from  his  lia- 
bility under  the  bond. 

This  was  an  action  by  the  plaintiff  Mackreth 
as  surety  to  a  bond,  against  his  co-surety, 
Walmeslev,  asking  for  a  declaration  that  as 
between  them  the  co-surety  ought  to  be  treated  as 
the  principal  debtor  for  the  whole  amount  secured 

(a)  Bapoited  by  A.  J.  Hall,  Eaq,  BarTl«Mr-«t-I«w. 


by  the  bond,  or,  at  all  events,  to  the  extent  of 
1251.,  which  sum  had  been  paid  by  the  debtor. 
Brooks,  out  of  the  money  advanced  to  him,  to  the 
defendant  Walmesley,  in  respect  of  an  antecedent 
debt  due  from  Brooks  to  Walmesley. 

The  plaintiff's  allegation  was  that  he  thought 
the  money  was  being  advanced  to  the  debtor  for 
the  purposes  of  his  business,  and  that  if  he  had 
known  that  part  of  it  was  to  go  to  the  defendant, 
he  would  not  have  become  a  surety  to  the  bond, 
and  he  contended  that  the  non-disclosnre  of  the 
fact  vitiated  the  contract  as  between  himself  and 
his  co-surety. 

The  facts  are  fully  stated  in  the  judgment. 

Robinson,  Q.C.  and  Grosvenor  Woods  for  the 
plaintiff. — This  arrangement  between  Brooks  and 
Walmesley  was  one  which  should  have  been 
communicated  to  Mackreth.  Kon-communication 
of  material  facts  would  invalidate  the  obligation : 

Bailton  v.  McMhevi,  10  CI.  &  Fin.  931 
The  fact  that  part  of  the  loan  was  to  be  paid  to 
the  co-surety  is  a  thing  which  would  not  naturally 
be  expected,  and  it  should,  therefore,  have  been 
disclosed : 

Hamilton  v.  Watson,  12  CI.  A  Fin.  100. 
A  surety  is  relrased  if  there  was  any  misrepre- 
sentation,  at  the  time  of  his  undertaking  the 
obligation,  as  to  the  position  he  would  be  in  when 
he  had  done  so : 

Btone  V.  Compton,  S  Bins'.  N.  C.  142; 

Let  T.  Jams,  12  L.  T.  Bap.  N.  S.  122 ;  17  C.  B.  N.  S. 
4S2; 

Sorth  British  Insurance  Company  v.  JUoyd,  10  £x. 
523; 

Evans  r.  Bremriigs,  8  De  O.  M.  ft  Q.  100. 

A  surety  who  has  any  private  security  from  the 
debtor  is  bound  to  bring  it  into  hotchpot  for  the 
benefit  of  his  co-sureties  : 

Stoet  V.  Dtaon,  45  L.  T.  Bep.  N.  S.  142 ;  17  Ch.  Div. 

825; 
Sa  Areedeeknss  Afkitis  v.  Arctitckns,  48  L.  T.  Bep. 

N.S.  725;  24 Ch.  Div.  70». 

W.  Pearson,  Q.C.  and  Speed  for  the  defendant. 
— The  plaintiff  has  made  out  no  case  for  being 
released  from  his  obligation.  Ko  doubt  where 
the  creditor  conceals  from  the  surety  circum- 
stances which  materiall/  affect  his  position  there 
would  be  a  ground  for  relief,  but,  in  this  case^ 
the  arrangement  was  not  material  to  Mackreth, 
and  in  no  way  affected  his  position.  They  re- 
ferred to 

Claries  T.  Bsnty,  3  T.  *  C.  Ex.  Ca  187. 

Qrosvenor  Woods  replied.  [Kxx,  J.  referred  to 
Stirling  v.  Forrester,  3  Bli.  576.] 

Cur.  adv.  vuU. 

May  23. — Kat,  J. — From  the  evidence  in  this 
case  it  appears  that  in  the  year  1869  the  plaintiff, 
who  is  a  solicitor,  was  asked  by  William  Brooks, 
an  accountant,  to  become  surety  for  him.  Brooks 
was  engaged  in  the  winding-up  of  some  company 
or  companies,  in  which  business  the  plaintiff  had 
acted  as  solicitor.  The  suretyship  was  for  a  loan 
of  6001.,  which  Brooks  was  about  to  borrow  from 
a  life  assurance  company.  Brooks  told  the  plain- 
tiff that  the  defendant  Walmesley,  who  he  said 
was  a  rich  man,  was  to  be  a  surety,  but  that  the 
company  required  another,  whereupon  Mackreth 
agreed,  as  he  says,  to  oblige  him,  and,  on  the 
13th  Aug.  1875,  a  bond  was  executed  by  the  three. 
By  such  bond  Brooks  and  the  plaintiff  and  the 
defendant  bound  themselves  jointly  and  severally 
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to  three  of  the  directors  of  the  company  in  the 
penal  sum  of  10002.,  the  bond  being  conditioned 
tor  the  paym^it  to  the  obliges  of  six  sums  of 
971. 10«.  each,  on  the  5th  Apnl  and  the  5th  Oct. 
in  every  year,  the  first  of  snch  payments  to  be 
made  on  the  5th  April  then  next  ensuing,  and  for 
™,yment  of  premiums  on  a  policy  on  the  life  of 
Brooks,  and  for  assigning  such  policy  to  the 
obligees  upon  trust  for  the  better  secoring  pay- 
ment of  the  said  sums,  or  such  of  them  as  might 
remain  unpaid,  and  all  costs  and  expenses  to  be 
incurred  in  enforcing  payment  thereof.  Brooks 
paid  three  instalments  and  the  premiums  on  the 
policy,  and,  in  1877,  he  applied  to  the  company 
for  a  farther  loan,  and  told  the  plaintiff  that  the 
conrpany  were  going  to  lend  him  -what  would 
make  up  with  the  balance  of  the  old  debt  another 
500Z.,  and,  on  the  13th  Oct.  1877,  the  plaintiff 
joined  as  STirety  in  a  new  bond  which  was  to  the 
same  effect  as  the  first.  Brooks  paid  two  instal- 
ments of  971.  10«.  each  on  this  bond.  On  the 
9th  July  1879  he  absconded,  and  was  made 
bankrupt,  and  no  dividend  has  been  paid.  The 
defendant  Walmesley  paid  two  instalments  on 
the  bond  of  1877.  In  July  1888  the  company 
brought  an  action  against  the  plaintiff  and  de- 
fendant, and  recovered  judgment  by  default, 
imder  which  the  plaintiff  has  paid  them  about 
612.,  and  a  balance  of  301.  odd  now  remains 
due,  the  rest  having  been  paid  by  Walmesley. 
Mackreth  has  brought  this  action  ag^inFt 
Walmesley  alone,  claiming  that  Walmesley,  as 
between  them,  should  be  treated  as  principal 
debtor  under  the  bond  of  1877,  cither  altogether, 
or  at  least  to  the  extent  of  1252.,  and  claiming 
the  benefit  of  all  securities  given  to  Walmesley 
by  Brooks.  The  ground  of  this  claim  is  as 
follows :  It  seems  that  in  1874  an  agreement  in 
writing  was  made  between  Walmesley  and  Brooks, 
hy  which,  in  consideration  of  8752.  advanced  by 
Walmesley,  Brooks  agreed  to  take  a  man  named 
Smith  as  his  clerk  for  three  years  at  a  salary  of 
1002.  a  year,  and  to  repay  the  3762.  with  interest 
at  10  per  cent,  on  the  10th  March  1877.  By 
an  agreement  dated  the  13th  Aug.  1875,  the 
same  date  as  the  first  bond,  and  made  between 
Brooks  and  Walmesley,  reciting  the  agreement 
for  suretyship  of  the  first  5002.,  and  the  obliga- 
tion of  Brooks  to  pay  the  3762.  on  the  10th  March 
1877,  Brooks  agreed  to  pay  to  Walmesley,  imme- 
diately on  the  receipt  of  the  6002.,  1262.,  on  which 
Walmesley  was  to  pay  interest  at  5  per  cent, 
until  the  whole  was  repaid,  as  follows :  So  soon 
as  the  3752.  was  paid,  Walmesley  was  to  pay  to 
ihe  assurance  company  272. 10a.,  part  of  the  last 
instalment  but  one,  and  972.  10».,  the  whole  of 
the  last  instalment,  of  the  5002.,  but,  so  long  as 
any  part  of  the  3752.  and  interest  remained  due, 
Walmesley  was  to  retain  sufficient  of  the  1262.  to 
indemnify  him  for  that  amount.  Walmesley,  as 
I  understand,  has  applied  the  1252.  in  part  pay- 
ment of  his  debt  of  3752.,  according  to  the  agree- 
ment. There  is  no  suggestion  that  these  agree- 
ments were  known  to  the  assnrance  company. 
There  was  no  communication  whatever  between 
Walmesley  and  Mackreth  in  relation  to  theii- 
suretyship.  There  was  not  any  misrepresentation 
in  the  matter.  But  it  is  contended  tnat  the  con- 
cealment, or  non-disclosure,  by  Walmesley  of  the 
agreement  of  the  13th  Aug.  1876  entitled  Mack- 
reth to  throw  upon  him  the  whole  burden  of  the 
first  suretyship,  and   that  the  bond   given   in 


Oct.  1877  was,  to  some  extent,  a  renewal  of  the 
old  liability,  and  is  subject  to  a  like  equity.  Ifc 
is  said  that  the  point  is  new,  and  certainly  no 
case  exactly  like  this  has  been  cited.  But  the 
principle  involved  is  very  simple.  The  right  of 
one  surety  against  another  is  ordinarily  for  equal 
or  proportioned  contribution.  It  was  a  right 
ackaowledged  at  law,  and  might  be  enforced  by 
assttmpsit,  as  upon  an  implied  promise  by  each  to 
pay  his  aliquot  shore  of  the  debt:  {Cowell  v. 
Edwards,  2  B.  &  P.  268;  Batard  v.  Hawes,  2 
E.  &  B.  287.)  In  equity  the  relief  was  larger, 
being  extended  to  a  proportional  division  of  the 
debt  among  the  solvent  sureties,  in  case  of  any 
being  bankrupt.  But  if,  as  is  well  settled,  a 
formal  contract  with  the  creditor  might  be 
avoided  in  certain  cases  of  concealment  by  >iitn  of 
material  facts  from  the  surety,  there  can  be  no 
reason  whjr  the  implied  contract,  or  the  equity 
for  contribution,  between  the  sureties  should 
not,  in  like  manner,  be  resisted.  If  there  be  a 
duty  of  disclosure  between  parties  bound  by  an 
express  contract  in  such  cases,  why  should  tnere 
not  be  a  like  duty  where  the  contract  is  implied  ? 
However,  it  is  very  clear  that  the  obligation  of 
disclosure  by  the  creditor  to  the  surety  is  a 
limited  one.  There  may  be  many  things  in  the 
knowledge  of  the  creditor  which  it  may  be 
material  to  the  surety  to  know,  but  the  non-dis- 
closure of  which  would  yet  be  no  defence.  In 
Ha/milton  v.  Wataon,  which  was  a  case  of  surety- 
ship to  bankers  for  a  cash  account,  Lord  Campb^ 
said  it  would  prevent  such  transactions  witli 
bankers  "  if,  as  it  is  contended,  it  is  essentially 
necessary  that  everything  should  be  disclosed  by 
the  creditor  that  is  material  for  the  surety  to 
know."  His  Lordship  points  out  that  this  would 
include  how  the  account  had  been  kept,  whether 
the  debtor  had  been  in  the  habit  of  overdrawing, 
whether  he  was  punctual  in  his  dealings,  and  the 
like,  and  says  that,  though  all  these  things  are 
material  for  the  surety  to  know,  still,  if  he  does 
not  put  questions,  it  is  quite  unnecessary  for  the 
creditor  to  volunteer  snch  information,  and  he 
adds  that  the  criterion  whether  the  disclosure 
should  be  made  voluntarily  is  "whether  there 
is  anything  that  might  not  naturally  be 
expected  to  take  place  between  the  parties 
who  are  concerned  in  the  transaction — ^that 
is,  whether  there  be  a  contract  between  the 
debtor  and  the  creditor,  to  the  effect  that  his 
position  shall  be  different  from  that  which  the 
surety  might  naturally  expect."  The  surety  is 
certamly  not  under  ony  larger  obligation  to  his 
co-surety  than  the  creditor  is  under  to  both  of 
them.  It  would  be  extremely  inexpedient  to 
invent  new  equities  to  enable  parties  to  mercon- 
tUe  contracts  to  escape  from  them,  or  to  enlarge 
in  any  wot  the  rules  of  law  or  equity  on  this 
subject,  txt.  order  to  enable  a  man  to  resist  fulfil- 
ment of  such  an  engagement  as  arises  out  of  a 
contract  like  the  present,  a  state  of  circumstances 
should  be  proved  in  which  it  would  be  fraudulent 
to  insist  upon  the  ordinary  consequences  of  the 
contract.  This  was  the  principle  of  the  decision 
in  all  the  cases  that  have  been  relied  on.  In 
Pidcoeh  v.  Bishop  (3  B.  &  C.  606)  a  guarantee  of 
2002.  "  value  to  be  delivered  "  in  iron  was  avoided 
by  a  secret  agreement  between  the  vendor  and 
purchaser  for  payment  of  10(.  a  ton  beyond  the 
market  price,  which  was  to  be  applied  in  payment 
of  an  old  debt.  This  bargain,  it  was  held,  increased 
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the  reBponsibility  of  the  guarantor,  and  therefore 
the  concealment  of  it  tras  a  frand  upon  him.  The 
guaranteed  contract  was  not  performed.  The 
value  of  the  2002.  was  not  delivered  in  iron.  In 
Stone -v.  Compton  there  was  a  direct  misrepresenta- 
tion of  fact.  In  Smith  v.  The  Oovertior  and  Com- 
pany of  the  BavJe  of  Scotland  (1  Dow.  272)  the 
House  of  Lords  had  to  deal  with  the  case  of  a 
cautioner  to  the  bank  for  one  of  their  agents,  and 
ihe7  considered,  as  expressed  in  the  remarks  of 
liora  Eldon,  that  if  the  bank  had  held  oat  the 
agent  as  a  trustworthy  person,  by  concealing  facts 
Tnuch  gave  them  ground  to  beliere  that  he  was 
not  so,  this  might  be  a  defence.  The  case  was 
referred  to  in  Bailton  y.  Matthewt  as  an  authority 
for  the  proposition  there  established,  that  it  is  not 
necessary  to  prove  that  the  concealment  was  wil- 
ful and  intentional  with  a  view  to  the  advantage 
which  the  person  so  concealing  was  to  receive. 
There  may  be  a  case  of  improper  concealment,  or 
non-communication,  which  may  be  a  defence  by  a 
surety  where  there  was  not  any  motive  of  that 
kind.  In  Lee  v.  Jonet  the  concealment  by  the 
creditor  of  a  large  debt  due  from  the  principal 
debtor  beside  the  amount  secured  was  held  to  be 
evidence  for  the  jury  in  support  of  a  plea  of 
fraudulent  concealment  of  a  material  fact.  Atten- 
tion is  called  in  that  case  to  the  decision  in  the 
North  Britiah  Intwrance  Company  v.  Lloyd  that 
the  rule  which  prevails  in  assurances  upon 
marine  and  life  risks,  that  the  non-disclosure  of 
material  facts,  although  innocent,  vitiates  the  con- 
tract, does  not  apply  to  contracts  of  guarantie. 
The  nature  of  the  agreement  in  this  case  which 
-was  not  disclosed,  may  be  shortly  stated  to  be  an 
engagement  to  make  a  provision  to  the  amount  of 
1252.  for  a  hand  fide  debt  due,  but  not  yet  payable, 
from  the  principal  debtor  to  the  co-suretv.  But 
if  that  debt  were  otherwise  paid,  then  the  125Z. 
iras  to  be  applied  to  pay  off  so  much  of  the  prin- 
cipal debt.  The  latter  application  would  be  for 
the  benefit  of  both  sureties.  I  cannot  see  how  the 
non-disclosure  of  this  part  of  the  arrangement 
can  afiect  the  rights  of  the  parties.  It  is  the 
former  part  of  the  agreement  on  which  the  plain- 
tiff must  rely.  Was  he  so  much  injured  by  the 
concealment  of  this  as  to  entitle  him  to  relief  P 
He  now  says  that  if  he  had  known  it  he  would  not 
have  become  surety.  But  I  confess  I  am  not 
satisfied  of  this.  Can  the  fact  of  the  debt  owing 
by  the  principal  to  his  co-surety  be  material  P  H 
80,  in  every  case  where  a  debtor  owes  money  to  one 
Borety  the  other  surety  may  get  rid  of  his  liability 
if  this  fact  is  not  disclosed.  This,  in  my  opinion, 
is  not  maintainable.  Then  it  must  be  not  the 
fact  of  the  debt,  but  of  the  provision  made  for  it, 
on  which  the  plaintiff  must  rely.  In  short,  his 
case  is,  where  a  debtor  owing  to  one  surety  a  sum 
of  money,  says  to  him, "  If  you  will  become  surety 
I  wUl  pay  your  debt,  or  part  of  it,  out  of  the 
money  I  borrow,"  and  this  is  not  disclosed  to  the 
co-surety,  the  latter  may  avoid  his  contract.  But 
a  &ct,  the  non-disclosure  of  which  enables  a 
surety  to  obtain  this  relief,  must  be  a  fact  which 
affects  his  position,  so  as  to  make  it  worse  than 
he  supposed.  How  does  the  payment  of  a  debt 
to  his  co-surety  out  of  the  money  borrowed  injure 
him  ?  Clearly  in  this  case  the  oDJect  of  borrowing 
-would  primA  facie  be  to  provide  for  the  debtor's 
liabilities.  Paying  the  debt  to  the  co-surety  would 
better  enable  him  to  meet  his  liability  as  surety, 
and  miijht  be  an  advantage  rather  than  any  dis- 


advantage to  the  other  surety.  On  this  point  the 
case  of  Hamilton  v.  Watson,  to  which  I  have 
already  referred,  is  of  some  authority.  The  surety- 
ship was  for  an  account  of  the  principal  debtor 
with  a  banker.  He  was  at  the  time  indebted  to 
the  bank  for  a  sum  which  did  not  come  into  this 
account,  and  the  credit  guaranteed  was  applied  by 
the  bank  to  the  payment  of  the  old  debt.  It  was 
held  that  the  non-disclosure  by  the  bank  of  the 
existence  of  the  old  debt,  or  oi  the  application  of 
the  new  credit  to  pay  it,  did  not  enable  the  surety 
to  escape  from  his  liability.  Reliance  is,  however, 
placed  on  the  language  of  the  learned  judges  in 
that  case  to  the  eSect  that,  if  there  had.  been  a 
stipulation  that  the  money  was  to  be  so  applied, 
it  mi^ht  have  affected  the  transaction,  but  the 
case  IS  certainly  not  a  decision  that  even  if  there 
had  been  such  a  stipulation  the  concealment  of  it 
would  have  avoided  the  contract.  There  is  nothing 
in  the  language  of  the  judges  from  which  it  can 
be  inferred  that  they  would  have  held  in  a  case 
like  this  that  one  surety  was  bound  to  volunteer 
the  disclosure  to  the  otner  of  this  agreement  with 
the  debtor.  I  have  considered  the  case  thus  far 
as  though  the  liability  under  the  firsb  bond  had 
been  in  question.  It  certainly  does  not  strengthen 
the  plaintiff's  claim  that  he  is  raising  this  oppo- 
sition to  his  liability  to  contribute  as  surety  not 
on  the  first,  but  on  the  second,  bond.  He  became 
surety  the  second  time,  as  he  had  done  before, 
without  any  inquiry,  and  with  a  readiness  which 
convinces  me  thab  if  he  had  known  all  the  facts 
he  now  knows  he  would  probably  have  made  no 
objection.  Only  a  portion  of  the  former  debt  then 
remained,  and  this  ne  knew  was  to  be  paid  out  of 
the  fresh  advance,  and  it  would  be,  in  my  opinion, 
somewhat  extravagant  to  hold,  even  if  he  might 
have  escaped  liability  on  the  first  bond  as  between 
himself  and  his  co-surety,  that  this  equity  could 
be  on  that  account  extended  to  his  liability  under 
the  new  contract.  Upon  the  whole  I  am  of  opinion 
that  this  action  fails  and  must  be  dismissed  with 
costs. 

Solicitors  for  the  plaintiff,  Maekreth,  Bramobll, 
and  White. 

Solicitors  for  the  defendant,  Minet,  Smith, 
Harvie,  and  Smith. 


QUEEN'S  BENCH  DIVISION 

Friday,  May  31. 
(Before  Hawkins  and  Smith,  JJ.) 
Beg.  v.  Cooks,  (a) 
Oamvna— Betting  Hotue»  Act  1853  (16  ^  17  Viet, 
e.  119), «.  3. — "  Person  homing  the  eare  or  manage- 
ment of" — Bicyde  match. 
The  appellant,  who  was  the  manager  of  certain 
grounds  belonging  to  a  company,  and  which  were 
used  for  trotting  matches,  bicycle  races,  and  other 
sports,  was  eonvided  under  sect.  3  (2>)  of  16  ^  17 

(a>  B<iior«ail  br  H.  D.  Bohbit,  Emi.,  Bwilst«r«(J«w. 

(b)  16  i  17  Viot.  o.  119,  b.  3 :  An;  panon  who  beine  the 
owner  or  oeonpieT  of  any  hoiue,  offioe,  room ,  or  other  place, 
or  a  person  xaiag  tiie  same,  shall  open,  keep,  or  use  the 
same  for  the  pnrpoaes  hereinbefore  mentioned  or  eifhei 
of  them ;  and  any  peraon  who  bein^  the  owner  or  ooonpiec 
ot  any  house,  room,  offloe,  or  other  place,  ahall  knowingly 
and  wilfnlly  permit  the  same  to  be  opened,  kept,  or  need 
by  any  other  person  for  the  pnrpoBea  aforesaid,  or  either 
of  them ;  and  any  peraon  having  the  oare  or  management 
of,  or  in  any  manner  assisting  in  oondnoting  the  bnsineaa 
of,  any  honse,  offloe,  room,  or  plaoe  M^ed,  kept,|0r  used 
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Vid.  e.  119,  for  ttnlawfuHy  having  the  care  and 
managemeTit  of  a  certain  place  opened  and  kept 
for  tite  purpose  of  peraotCs  betting  upon  eertatn 
eoentt. 

On  the  day  named  in  the  conviction  a  champion- 
ship bicycle  match  took  place  ai  which  there  were 
twenty  thousand  persons  present  more  than  on  any 
previous  occasion,  and  a  number  of  persons  knoum 
to  the  police  as  bMing  men  were  in  one  part  of  the 
grourtds  offering  to  make  bets  upon  the  races. 

Held,  that  the  conviction  was  wrong. 

Cask  stated  by  tbe  Recorder  of  Leicester  on  aa 
appeal  of  John  Seymour  Cooke  against  a  conviction 
by  the  jostices  for  the  borongh  of  Leicester,  "  for 
that  he  nnlawfolly  had  the  care  and  management 
of  a  certain  place,  to  wit,  the  Belgrave-road  cricket 
and  bicycle  grounds,  situate,  &c.,  then  and  there 
opened,  kept,  and  used  for  the  purpose  of  other 
persons  betting  therein  upon  certain  events  and 
contingencies  of  and  relating  to  a  certain  bicycle 
race." 

1.  The  appellant  was  the  manager  employed  by 
the  directors  of  a  company  to  which  the  grouncu 
belonged.  Their  extent  is  about  ten  acres  ;  they 
contain  a  fenced  oval  track  for  trotting  matches, 
inclosing  a  circular  bicycle  track  (also  fenced) 
vrithin  which  is  the  cricket  ground,  thus  leav- 
ing two  crescent-shaped  plots  from  which  the 
spectators  witness  the  sports.  A  charge  is  made 
for  admission.  On  the  day  named  in  the  convic- 
tion a  championship  bicycle  race  took  place,  at 
which  there  were  twenty  thousand  persons  present 
more  than  on  any  previous  occasion. 

2.  The  winning  post  was  at  the  junction  of  the 
two  tracks,  on  the  left-hand  side  from  the  entrance, 
and  in  the  acute  angle  nearest  to  it  there  was  a 
great  crowd  collected. 

3.  At  this  spot  stood  also  a  number  of  persons 
known  to  the  police  as  betting  men.  Some  were 
accompanied  by  clerks,  who  took  down  bets  as 
made,  and  the  odds  were  called  out  in  a  loud  voice. 
The  appellant  wa.s  acting  as  judge  or  umpire  at  the 
winning  post,  counting  the  times  each  bicyclist 
passed,  and  scoring  them  upon  a  board.  This  was 
about  twenty  yards  from  the  spot  where  the  bets 
■were  called  out.  A  witness  who  assisted  him  was 
called  to  prove  that  no  betting  was  heard,  but  he 
admitted  that  he  had  remarked  to  the  appellant 
upon  its  being  a  tame  affair,  as  he  bad  expected  to 
hear  betting  as  on  previous  occasions ;  out  it  ap- 
peared that  the  result  of  this  race  was  supposed 
to  be  a  foregone  conclusion  for  one  of  the  com- 
petitors. Other  witnesses  were  called  to  prove 
that  no  betting  took  place.  I  was,  however, 
satisfied  that  there  was  betting,  and  that  the  ap- 
pellant was  aware  that  it  would,  and  did,  take 
place,  although  he  may  not  have  heard  any  parti- 
cular wager  made. 

4.  Upon  this  day  he  had  asked  for  and  obtained 
the  services  of  twelve  police  constables,  who  were 

for  the  purposes  aforesaid,  or  either  of  them,  shall  on 
•lunmaiT  ooiiTiotinn  thereof  before  any  two  jnstioea  of 
the  peace,  be  liable  to  forfeit  mad  pay  saeh  penalty,  nat 
exceeding  one  hnsdred  pounds,  as  shall  be  adjndged  by 
moll  JDstises,  and  may  be  farther  adjndsed  by  sadi 
ivatices  to  pa:^  snok  oosts  attending  sneh  ooaviotion  as 
io  the  said  jnstioes  shall  seem  reasonable,  and  cm  tbe  non- 
payment of  sneh  penalty  and  ooats,  or  bi  the  first  instanee 
u  to  the  said  jnstioes  it  shall  seem  fit,  may  be  eommitted 
io  the  eommon  gaol  or  honse  of  ooireotion,  witii  or  with- 
oat  hard  labonr,  for  any  time  not  axoeeding  six  oalendar 


paid  by  the  company.  These  men  received  no 
instructions  to  interfere  with  betting  either  from 
him  or  from  the  police  authorities.  But  six  other 
constables  in  plain  clothes  were  sent  from  the 
station  to  report  upon  what  took  place,  and  were 
called  as  witnesses  tor  the  prosecution.  They  did 
not,  however,  complain  to  the  appellant  nor  to  the 
directors,  with  some  of  whom  one  or  two  of  them 
conversed,  nor  did  they  make  any  attempt  to  stop 
what  was  going  on,  except  that  the  inspector  spoke 
to  one  man,  who  thereupon  desisted. 

5.  Placards,  with  the  words  "  no  betting  allowed" 
were  posted  in  the  grounds  by  the  appellant,  bat 
beyond  this  he  did  not  interfere.  After  the  race 
was  over  a  large  number  of  printed  betting  cards, 
bearing  the  names  of  men  engaged  in  betting,  were 
picked  up  by  the  police.  These  had  been  torn  up 
and  thrown  on  the  turf.  It  was  proved  that  money 
was  received  as  deposit  for  the  bets  made,  in  re- 
turn for  which  these  tickets  were  given. 

6.  There  were  no  chairs  or  stools  nsed,  and  the 
persons  makmg  the  bets  had  been  admitted  like 
others  at  the  ordinary  entrance. 

7.  An  inspector  of  police  proved  that,  some  three 
or  four  years  before,  he  had  called  the  attention 
of  the  appellant  to  betting  upon  a  trotting  match, 
and  that  they  went  together  to  the  offenders  de- 
siring them  to  desist,  which  they  accordingly  did. 
The  crowd,  however,  on  the  day  of  the  offence 
charged  in  the  conviction,  was,  as  above  stated, 
very  large,  and  particularly  at  the  part  of  the 
ground  where  this  betting  took  place,  and  I  was 
satisfied  that  the  appellant  could  not  have  wholly 
prevented  betting,  under  the  circumstancee, 
although  he  might  have  repressed  it  to  a  certain 
extent,  with  the  aid  of  the  constables. 

8.  The  counsel  for  the  appellant  submitted  that 
there  was  no  case  upon  tnese  facts,  and  that  the 
appellant  had  not  knowingly  and  wilfully  "  per- 
mitted" the  grounds  to  be  opoied,  kept,  or  used 
for  the  purpose  of  betting. 

9.  The  counsel  for  the  respondents  contended, 
that  those  words  in  the  3rd  section  did  not  ap- 
ply to  the  person  "  having  the  care  or  management" 
but  only  to  the  case  of  an  owner  or  occupier,  and 
I  was  of  that  opinion.  The  cases  relied  upon  were 
Haigh  v.  The  Town  Council  of  Sheffield  (31 L.  T.  Bep. 
N.  S.  536;L.  Bep.lOQ.B.102;  44  L.  J.  17,  M. C.) ; 
and  Eastwood  v.  MiXler  (30  L.  T.  Bep.  N.  S.  716; 
L.  Eep.  9  Q.  B.  440 ;  43L.  J.  149,  M.  C),  within  which 
I  thought  the  present  conviction  came.  But  for  the 
judgments  in  those  cases,  I  should  have  doubted 
whether,  nnder  the  circumstances,  the  appellant 
could  be  held  to  have  opened,  kept,  or  nsed  a  house, 
office,  or  other  place,  for  the  purpose  of  persons 
using  the  same  for  betting  with  persons  resorting; 
thereto,  having  regard  to  the  purpose  of  the  Act, 
and  the  language  of  sect.  1 ;  and  I  should  have  also 
doubted  whether  he  could  be  said  to  so  keep  it,  on 
the  facts  here,  for  a  purpose  not  primarily  contem- 
plated, and  which  it  was  not  practicable,  in  such  a 
concourse  of  persons,  effectually  to  suppress.  But 
as  both  these  points  had  been  fully  considered 
and  dealt  with  in  the  decided  cases,  and  the  second 
especially  by  Lush,  L.J.  and  Archibald,  J.,  in  Eati' 
wood  V.  Miller,  and  also  by  Lord  Blackburn  in 
Haigh  v.  The  Town  Council  of  Sheffield  (L.  Bep.  10 
Q.  B.  107),  I  affirmed  the  conviction.  On  the  appli- 
cation of  Mr.  Lawrence,  counsel  for  the  appellant, 
I  granted  a  case  to  this  honourable  courU 

10.  The  question  for  the  opinion  of  the  court  is, 
whether,  upon  the  above  facts,  the  appellant  wu 
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properly  canvicted  of  opening  and  keeping  the 
grounds  for  the  purpose  of  betting. 

SHU  for  the  appellant. — The  conviction  was 
wrong.  There  is  nothing  illegal  in  the  business, 
and  the  mere  &ct  that  persons  who  went  to  the 
ground  made  betn  is  not  sufficient  to  make  the 
manager  liable  under  the  Act.  The  Act  was  passed 
far  the  prevention  of  betting-houses  and  places 
where  the  buaineBs  of  betting  was  carried  on. 
This  place  was  not  kept  for  the  purpose  of  betting. 
The  cases  of  Eattuxtod  t.  Miller  and  Haigh  v.  The 
Town  Council  of  Sheffield,  by  which  the  Becorder 
thought  himself  bound  to  uphold  the  conviction, 
do  not  sumiort  the  contention  that  a  person  in  the 
position  ot  the  appellant  in  this  case  is  a  person 
"having  the  care  or  management  of,  or  in  any 
manner  assisting  in  conducting  the  business 
within  the  meaning  of  the  3rd  section  of  the  Act. 
The  conviction  is  bad  on  the  face  of  it,  because  it 
does  not  state  that  the  appellant  was  assisting  in 
conducting  the  business. 

A.  K.  Loyd  for  the  respondents. — It  is  not  ne- 
cessary that  the  place  should  be  kept  primarily  for 
the  purpose  of  betting,  and  it  is  sufficient  if  it  is 
kept  under  such  circumstances  that  betting  actu- 
ally does  take  place  as  incident  to  the  sport.  The 
offence  is  completely  made  out  on  showing  that  the 
appellant  had  the  care  or  management  of  a  place 
where  betting  took  place.  The  3rd  section  ap- 
plies to  three  classes  of  persona :  (1)  The  owner 
or  occupier,  or  persons  using  the  premises  for  the 
purposes  stated  in  the  Act ;  (2)  the  owner  or  occu- 
pier who  knowingly  permits  the  premises  to  be 
iised ;  and  (3)  the  manager.  It  is  not  necessary 
to  show  that  the  manager  knowinglv  permitted 
the  betting,  but,  if  -it  is,  the  facts  show  that  he 
did  know  it.  If  he  connived  at  it  there  is  suffi- 
cient evidence  to  support  the  conviction : 

Bedgate  v.  iSToynw,  33  L.  T.  779 ;  1  Q.  B.  Dir.  89. 

Hawkihs,  J. — The  appellant  was  convicted  under 
the  statute  16  &  17  Vict.  c.  119,  "for  that  he  nn- 
lawfully  had  the  care  and  management  of  a  certain 
place,  to  wit,  the  Belgrave-road  cricket  and  bicycle 
grounds,  situate,  &,c.,  then  and  there  opened,  kept, 
and  used  for  the  purpose  of  other  persons  betting 
therein  upon  certain  events  and  contingencies  of 
and  relating  to  a  certain  bicycle  race."  The  ques- 
tion for  our  opinion,  as  stated  in  the  case,  is  whe- 
ther, upon  the  facts,  the  appellant  was  properly 
convicted  of  opening  and  keeping  the  grounds  for 
the  purpose  of  betting.  In  my  opinion  the  con- 
viction ought  to  be  quashed,  and  I  will  now  pro- 
ceed to  state  my  reasons.  In  the  first  place,  the 
'Conviction,  on  the  face  of  it,  discloses  no  such 
offence  as  is  contemplated  by  the  statute.  It 
simply  alleges  that  the  place  was  used  for  the 
purpose  of  other  persons  betting  therein  upon  cer- 
tain events  and  contingencies  of  and  relating  to 
a  certain  bicycle  race,  and  it  would  imply  that  it 
was  used  in  a  way  thJM;  is  not  interfered  with  by 
the  Legislature.  I  suppose  it  is  common  know- 
ledge that,  before  the  passing  of  this  Act,  there  ex- 
isted in  London,  and  other  populous  places,  houses 
and  offices  where  the  regular  business  of  betting 
was  carried  on ;  sometimes  carried  on  by  the  owners 
themselves,  and  sometimes  by  persons  who  were 
placed  there  to  manage  the  business.  The  sort  of 
business  that  was  carried  on  in  such  places  was 
this  :  a  long  list  of  the  races  about  to  take  place, 
and  the  current  odds  for  or  against  any  horse,  were 
placarded,  and  the  persons  who  conducted  the 


business  were  in  the  habit  of  receiving  ready 
money,  and  in  return  for  the  deposit  they  gave  a 
ticket,  which  entitled  the  holder  to  the  amount  of 
the  bet  if  he  won,  and  if  he  lost  the  deposit  was 
gone.  That  was  the  state  of  things  in  the  year 
1853,  and  it  was  confined  chiefly  to  houses  and 
offices.  It  was  found  that  such  places  brought 
many  people  to  ruin,  especially  clerks  and  appren- 
tices, and  this  Act  which  we  have  now  to  consider 
was  passed  to  prevent  people  from  keeping  houses 
of  this  description.  The  preamble  states  that, 
"  Whereas  a  kind  of  gaming  has  of  late  sprung  up, 
tending  to  the  injury  and  demoralisation  oi  im- 
provident  persons,  by  the  opening  of  places  called 
betting  houses  or  offices,  and  the  receiving  of 
money  in  advance  by  the  owners  or  occupiers  of 
such  houses  or  offices,  or  by  other  persons  acting 
on  their  behalf,  on  their  promises  to  pay  money 
on  events  of  horse  races  and  the  like  contingencies  ; 
for  the  suppression  thereof,  be  it  enacted  as 
follows."  Then  sect.  1  enacts  that,  "no  house, 
office,  room,  or  other  place  shall  be  opened,  kept, 
or  used  for  the  purpose  of  the  owner,  occupier,  or 
keeper  thereof,  or  any  person  using  the  same,  or 
any  person  procured  or  employed  by  or  acting  for 
or  on  behalf  of  such  owner,  occupier,  or  keeper,  or 
person  using  the  same,  or  of  any  person  having 
the  care  or  management,  or  in  any  manner  con- 
ducting the  business  thereof,  betting  with  persons 
resorting  thereto ;  or  for  the  purpose  of  any 
money  or  valuable  thing  being  received  by  or  on 
behalf  of  such  owner,  occupier,  keeper,  or  person 
as  aforesaid,  as  or  for  the  consideration  for  any 
assurance,  undertaking,  promise,  or  agreement, 
expressed  or  implied,  to  pay  or  give  thereafter 
any  money  or  valuable  thing,  on  any  event  or 
contingency  of  or  relating  to  any  horse  race,  or 
other  race,  fight,  game,  sport,  or  exercise,  or  as  or 
for  the  consideration  for  securing  the  paying,  or 
giving,  by  some  other  person  of  any  money  or 
valuaole  thing,  on  any  such  event  or  contingency 
as  aforesaid;  and  every  house,  office,  room,  or 
other  place  opened,  kept,  or  used  for  the  purposes 
aforesaid,  or  any  of  them,  is  hereby  declared  to  bo 
a  common  nuisance  and  contrary  to  law."  Then  by 
sect.  2,  "  every  house,  room,  office,  or  place  opened, 
kept,  or  used  for  the  purposes  aforesaid,  or.  any  of 
them,  shall  be  taken  and  deemed  to  be  a  common 
gaming-house,  within  the  meaning  of  an  Act  of 
the  session  holden  in  the  eighth  and  ninth  years 
of  Her  Majesty,  chapter  one  hundred  and  nine,  to 
amend  the  law  concerning  games  and  wagers." 
But  this  section  did  not  inSict  any  penalty  on  the 
owners  who  kept  houses  for  those  purposes.  The 
3rd  section,  which  is  the  section  under  which  this 
conviction  was  made,  does  impose  a  penalty,  and 
the  meaning  of  the  section  seems  to  me  to  be  very 
clear  when  I  come  to  read  it :  "Any  person  who 
being  the  owner  or  occupier  of  any  house,  office, 
room,  or  other  place,  or  a  person  using  the  same, 
shall  open,  keep,  or  use  the  same  for  the  purposes 
hereinbefore  mentioned,  or  either  of  them ;  «uid 
any  person  who  being  the  owner  or  occupier  of 
any  house,  room,  office,  or  other  place,  shall  know- 
ingly and  wUfully  permit  the  same  to  be  opened, 
kept,  or  used  by  any  other  person  for  the  purposes 
aforesaid,  or  either  of  them ;  and  any  person  having 
the  care  or  management  of,  or  in  any  manner  as- 
sisting in  conducting  the  business  of,  any  house, 
office,  room,  or  place  opened,  kept,  or  used  for  the 
purposes  aforesaid,  or  either  of  them  shall,  on 
summary  conviction  hereof  befqre  any  two  jus- 
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tices  of  the  peace,  be  liable  to  forfeit  and  pay  snch 
penalty,  not  exceeding  one  hundred  pounds,  aa 
shall  be  adjudged  by  such  justices,  and  may  be 
further  adiudged  by  such  justices  to  pay  such 
costs  attending  such  conTiction  as  to  the  said  jus- 
tices shall  seem  reasonable."  Now,  in  the  first 
place,  the  section  provides  against,  and  imposes 
penalties  on  all  persons  who,  being  owners  or 
occupiers,  keep  houses  for  the  purposes  mentioned 
in  the  1st  section  of  the  Act,  and  persons  who  use 
the  houses  for  such  purposes.  It  next  imposes 
penalties  on  all  persons  who  permit  their  houses 
to  be  used  for  unlawful  betting,  and  then  goes  on 
to  say  that  any  person  having  "  the  care  or  man- 
agement of,  or  m  any  manner  assisting  in  conduct- 
ing the  business  of  any  house"  kept  for  any  of  the 
purposes  mentioned  in  the  1st  section  shall  be 
liable  to  certain  penalties,  and  the  question  is, 
•whether  the  present  defendant  is  within  this  latter 
part  of  the  section.  What  is  there  to  fix  liability 
or  guilt  upon  himP  No  doubt  he  had  the  care 
and  management  of  the  business,  and  was  assist- 
ing in  conducting  it,  but  the  business  was  a  per- 
fectly lawful  one,  and  the  directors,  who  were 
the  defendant's  employers,  did  not  contemplate  an 
unlawful  user  of  the  ground.  I  confess  I  cannot 
imagine  how  it  can  oe  said,  as  stated  in  the  con- 
viction, that  he  "  unlawfulW  had  the  care  and 
mMiagement"  of  the  place.  It  would  be  idle  affec- 
tation to  suggest  that  the  directors  did  not  suppose 
that  betting  would  g^  on  there,  that  is  to  say,  or- 
dinary bettmg ;  it  is  almost  a  matter  of  coarse  in 
such  places,  and  the  law  does  not  prohibit  it.  The 
law  will  not  assist  the  winner  of  a  bet  to  recover 
the  money  that  he  has  won,  and  in  such  a  case 
leaves  each  man  to  rely  on  the  honour  of  the  other, 
but  there  is  nothing  to  prevent  two  persons  making 
a  bet.  What  is  prohioited  is,  keeping  houses  or 
offices  or  other  places  as  betting-houses.  It  has 
been  argued  that  the  proper  meamng  of  the  section 
is,  that  any  person  having  the  care  or  management 
of,  or  in  any  maimer  assisting  in  conducting  a 
business  which  in  itself  is  pei  f ectly  lawful,  may 
be  liable  to  a  penalty  imposed  by  tne  statute,  if 
some  portion  of  the  place  is  used  for  betting.  I 
do  not  think  so,  and  I  am  fortified  in  my  opinion 
by  the  language  of  the  1st  section.  I  think  it 
was  intended  to  make  the  owner  or  occupier  re- 
sponsible, and  even  his  servants,  if  they  took  any 
part  in  the  management  of  snch  a  business  as  is 
prohibited  by  the  statute,  but  it  was  not  intended 
to  impose  a  penalty  on  a  person  who  had  the  care 
and  management  of  a  perfectly  lawful  business, 
simply  because  betting  happened  to  be  carried  on 
in  some  part  of  the  house  or  place  where  the  busi- 
ness was  carried  on.  Although  the  manager. 
Tinder  the  circumstances  set  forth  in  the  case,  is 
not  responsible,  and  is  not  within  the  meaning  of 
the  statute,  I  think  there  is  ample  evidence  that 
there  were  betting  men  there,  using  the  ground 
for  an  unlawful  purpose,  and  for  the  purpose  of 
betting  with  all  persons  resorting  thereto,  and 
these  men  would  be  liable  and  within  the  operation 
of  the  statute,  but  the  attention  of  the  magistrates 
does  not  appear  to  have  been  called  to  that.  I 
think  the  defendant  is  not  liable,  and  that  this 
conviction  ought  to  be  quashed. 

SuiTH,  J.— 3:  am  of  the  same  opinion.  It  seems 
to  me  that,  when  yon  look  at  the  sections  of  this 
statute  and  read  them  carefully,  this  conviction  is 
manifestly  wrong.  The  defendant  was  the  man- 
ager of  a  perfectly  lawful  business,  and  on  the  day 


in  question  when  there  was  a  bicycle  match,  and 
when  there  were  about  twenty  thousand  persons 
present,  some  betting  men  were  there  also,  offer- 
ing to  bet  with  all  persons,  and  it  is  said  therefore 
the  manager  of  the  ground  is  liable  to  be  convicted 
under  this  statute.  It  is  important  to  look  at 
the  Ist  section,  which  provides  that  no  place 
shall  be  kept  or  used  for  the  purpose  of  the  owner 
or  occupier,  or  any  person  using  the  same,  or  o£ 
any  person  having  the  care  or  management,  or  in 
any  manner  conducting  the  business,  betting  with 
persons  resorting  thereto,  and  for  other  purposes 
mentioned  in  the  section.  If  the  place  is  kept  open 
for  any  of  those  purposes,  it  would  undoubtedly  bo 
a  common  gaming-house.  Then  the  3rd  section 
provides  that,  any  person  being  the  owner  or  oocn- 
pier,  who  opens,  keeps,  or  uses  a  house  for  certain 
purposes,  snail  be  liable  to  a  penalty ;  secondly, 
any  person  who  knowingly  permits  a  house  to  be 
opened,  kept,  or  used  for  such  purposes  shall  be 
liable  to  a  penalty;  and  thirdly,  any  person  having 
the  care  or  management  of,  or  in  any  manner 
assisting  in  conducting  the  business  of,  any  house 
kept  for  such  purposes,  shall  also  be  liable  to  a 
penalty.  Therefore  the  3rd  section  is  really 
identical  with  the  first.  Mr.  Loyd  argued  that 
any  person  having  the  care  or  management  of  the 
business,  althou^  a  lawful  one,  might  be  made 
liable  if  it  was  used  for  any  purpose  prohibited  by 
the  statute,  by  persons  who  nappened  to  go  ther^ 
but  I  do  not  thmk  this  is  the  true  construction  of 
the  section.  In  order  to  fix  the  manager  or  ser- 
vant of  the  owner  with  liability  it  must  be  an  un- 
lawful business,  but  in  this  case  the  business  was 
perfectly  lawful.  I  think,  therefore,  that  this 
conviction  should  be  quashed. 

Conviction  qwuheoL 

Solicitors  for  the  appellant,  Longaroft  and  Myera, 
agents  for  Fowler,  Smith,  and  Warwick,  Leicester. 

Solicitors  for  the  respondent.  Field,  Botcoe,  and 
Co.,  agents  for  R.  B,.  BtaekweU,  Leicester. 
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March  10, 11, 18,  and  April  18. 
(Before  Butt,  J.) 
The  Veka.  Cbuz.  (a) 
GoUiaion — Both  ships  to  blame — Lord  Campbe^t 
Act  (9  ^  10  Viet.  e.  9S)— Board  of  Trade— Con- 
tribuiory  negUgenee — Breach  of  Bwulationafor 
preventing  collisions  —  Division  of  damages  — 
Yhe  Merchami  Shipping  Act  1854  (17  ^  18  Viet. 
e.  104),  s.  SL2—TheMerchatU  Shipping  Ad  1873 
(36  #•  37  Viet.  e.  85),  s.  17. 
Sect.  512  of  the  Merchant    Shipping   Act   1854, 
disentitling  a  party  to  bring  an  action  to  recover 
damages  for  toss  of  life  or  personal  injury  caused 
by  a  collision,  wiless  the  Board  of  Trade  hat 
completed  or  refused  to  institute  an  inquiry  into 
the  disaster,  does  not  apply  to  foreign  ships. 
Sect.  17  of  the  Merchant  dipping  Act  1873,  j»fo- 
viding  that  in  cases  of  coltmon  a  ship  whidi  haa 
infringed  any  of  the  Begulaiions  for  preventing 
collisions,  contained  in  or  made  under  the  Mer- 
chant Shipping  Acta  1854  to  1873,  shall  he  deemed 
'  to  be  in  fault  unless  the  circumstances  of  the  case 

(a)  Beported  bj  J.  P.  Asfinall  and  F.  W.  Baikbs,  Eaqn., 
Butiatera-kt-LaT. 
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made  departure  from  the  regvlationt  neceteary, 
i»  applieahle  to  the  ease  of  a  master  whose  ahtp 
ha*  infringed  such  regulations,  so  that  in  an 
action  nnder  Lord  GampbeWs  Act  to  recover 
damage*  retuUingfrom  the  death  of  the  master,  he 
trill  be  deemed  to  be  infavMfor  a  breach  of  the 
regulations,  and  therefore  guilty  of  eontribiUory 
negligence,  so  eu  to  affect  the  plaintiff's  right  0/ 
recovery. 

The  ships  A.  and  V.  C.  came  itUo  eoUition,  for 
vkieh  both  were  found  to  blame,  the  A.  for 
breach  of  the  statutory  reguUUions  for  preventing 
eoUisions  referred  to  in  sect.  17  of  the  Merchant 
8hif>ping  Act  1873,  the  V.  C.  for  improper  navi- 
gatwn.  The  master  of  the  A.  was  drowned. 
Sis  personal  representative  brought  an  action  in 
rem  under  Lord  Campbell's  Act  against  the  owner 
qfthe  V.  C.  to  recover  damages  for  his  loss. 

Betd,  that  though  the  deceased  was  deemed  to  have 
been  guilty  of  contributory  negligence  by  reason  of 
the  breach  of  the  regulations,  th^  Admiralty 
Court  rule  vts  to  the  division  of  damages  was 
applicable,  and  the  plaintiff  was  eniiiled  to 
recover  half  Q»«  damages  sustained  by  the  loss  of 
the  deceased. 

This  was  an  action  in  rem  brought  under  the  pro- 
Tiaiona  of  Lord  Campbell's  Act  by  Mary  Seward, 
the  tridow  and  administratrix  of  William  Seward, 
deceased,  late  master  of  the  British  schooner 
Agnes,  against  the  owners  of  the  Spanish  steam- 
smp  Vera  Cruz,  to  recover  compensation  for  the 
injury  sustained  by  the  plaintiff  by  reason  of 
William  Seward's  death,  which  was  occasioned  by 
ft  collision  between  the  A^nes  and  the  Vera  Cruz 
on  waters  within  Her  Majesty's  dominions.  The 
collision  took  place  in  the  Crosby  Channel  near  the 
entrance  to  the  River  Mersey  between  the  Crosby 
and  Formby  Lightships  on  the  night  of  the  12th 
Aug.  1882;  and  by  reason  of  the  collision  the 
Agnes  was  sunk  and  her  master  and  some  of  her 
crew  and  passengers  were  drowned. 

Another  action  in  rem  had  been  brought  against 
the  Vera  Cruz  by  the  owners  of  the  Agnes  to 
recover  damages  for  the  loss  of  the  Agnes.  In 
this  action  the  Court  had  found  both  ships  to 
blame,  the  Vera  Cruz  for  negligent  and  improper 
navigation,  the  Agnes  (which  was  at  anchor  at  the 
time  of  the  collision)  for  a  breach  of  37  &  38  Yict. 
c.  62,  8.  1,  in  not  having  the  after  light  of  her  two 
Michor  lights  at  double  the  height  of  the  other. 
At  the  hearing  of  the  last-mentioned  action  it  was 
arranged  that  the  evidence  taken  should  be 
received  as  evidence  in  the  life  action. 

The  defendant  had  filed  a  petition  on  protest 
against  t}ie  jurisdiction  of  the  court  to  entertain 
the  action.  On  the  petition  coming  on  for  hearing, 
the  learned  judge  being  bound  by  the  decision  in 
The  Franconia  (3  Asp.  Mar.  Law  Cas.  436;  36 
L.  T.  Rep.  N.  8.  640 ;  2  P.  Div.  163)  dismissed  it. 

The  plaintiff's  solicitors  had  failed  to  give 
notice  to  the  Board  of  Trade  of  her  intention  to 
bring  her  action  as  required  bv  sect.  612  of  the 
Merchant  Shipping  Act  1864,  wnich  is  as  follows: 

In  cuea  where  lou  of  life  or  personal  inJTUT  has 
oeenired  bv  any  aooident  in  respeot  of  whioh  the  owner 
vt  any  raon  ihip  aa  aforeaaid  !•  or  is  alleged  to  be  liable 
in  damages,  no  person  shall  beentitled  to  bring  any  action, 
or  institote  any  suit  or  other  lef^  proceeding  in  the 
United  Kingdom,  nntil  the  oomplelaon  of  the  inquiry  (if 
any)  institntect  oy  the  Board  of  Trade,  or  nntil  the 
Boud  of  Tnde  has  refused  to  institute  the  same ;  and 
tike  Board  of  Trade  shall  for  the  pnrpoae  of  entitling  any 
penoB  to  bifaig  ao  action  or  institnte  a  (nit  or  other 


legal  prooeedine  be  deemed  to  have  refused  to  institute 
snoh  inquiry  whenever  notice  has  been  served  on  it  by 
any  person  of  his  desire  to  bring  •udh  action  or  institute 
snoh  suit  or  other  legal  proo«wding,  and  no  inquiry  is 
instituted  by  the  Board  of  Trade  in  respect  of  the 
subject-matter  of  such  intended  action,  suit,  or  pio- 
oeeding  for  the  space  of  one  month  after  the  service  of 
sach  notice. 

Oainsford   Bruce,    Q.C.    and    Frendt   for  the 

Slaintiff.  —  With  regard  to  sect.  512  of  the 
[erchant  Shipping  Act  1854,  it  is  submitted  that 
its  application  is  confined  to  British  ship>s,  and 
that  therefore  it  would  not  apply  to  the  Vera 
Cruz,  which  is  a  Spanish  ship.  The  section 
speaks  of  the  inquiry  being  held  in  respect  of 
"  any  such  ship  as  aforesaid,"  To  ascertain  the 
meaning  of  these  words,  it  is  necessary  to  refer  to 
sects.  603  and  604,  which  are  repealed  sections 
allowing  shipowners  to  limit  their  liability.  It 
has  been  decided  that  these  sections  only  apply  to 
British  ships : 

The  Wild  Sangtr,  Losh.  558 ; 

Cope  V.  Doherty,  4  E.  ft  J.  867 ;  27  L.  J.  600,  Ch. 

Therefore  "  any  such  ship  as  aforesaid "  is  a 
British  ship.  True  it  is  that  the  Merchant 
Shipping  Act  1862  extends  limitation  of  liability 
to  foreign  ships,  and  that  it  is  thereby  enacted 
that  that  Act  "  shall  be  construed  with  and  as 
part  of  the  Merchant  Shipping  Act  1854."  But 
thb  does  not  prove  that  the  Legislature  in  1862 
meant  in  extending  limitation  of  liability  to 
foreign  ships  to  also  extend  the  inquiry  men- 
tioned in  sect.  512  to  foreign  ships,  and  therefore, 
in  the  absence  of  express  words,  tne  section  should 
be  construed  as  only  applying  to  British  ships. 
Moreover,  having  regard  to  the  mode  of  procedure 
incidental  to  the  inquiry,  it  is  to  be  assumed  that 
it  was  meant  that  the  section  should  be  confined 
in  its  application  to  British  ships.  Again,  the 
right  of  proceeding  in  rem,  as  the  plaintiff  is  here 
doin^,  was  given  in  1861  by  sect.  7  of  the 
Admiralty  Court  Act  of  that  year.  It  was  in 
1864  that  sect.  612  became  law,  at  which  time 
the  only  proceeding  was  in  personam.  Can  it 
therefore  be  said  that  section  612  is  to  be  applied 
to  a  proceeding  which  was  not  in  existence  when 
sect.  512  came  into  operation  P 

The  UuOingar,  1  Asp.  Mar.  Law  Cm.  252. 
Though  both  these  ships  have  been  held  to  blame, 
it  cannot  be  said  that  the  deceased  was  gn^ilty  of 
contribntoiT  negligence  so  as  to  affect  the  rights 
of  the  plaintiff.  By  reason  of  sect.  17  of  the 
Merchant  Shipping  Act  1873  the  Agnes  was  held 
to  blame  because  her  lights  did  not  comply  with 
the  regulations.  But  it  has  not  been  found  that 
the  infringement  of  the  rule  did  in  fact  contri- 
bute to  the  collision.  The  section  is  in  its  nature 
penal,  and  therefore  in  the  absence  of  express 
words  it  should  be  confined  to  the  owners  ot  the 
statutory  wrong-doing  ship,  and  not  extended  to 
the  master : 

Thorogood  v.  Bryan,  8  C.  B.  115 ; 

ilrTiutronjr  v.  Lancashire  and  Torhihire  BaHwOM 
Company,  L.  Bep.  10  Ex.  47 ;  S3  L.  T.  Bep.  N.  S. 
228; 

The  Ifilan,  Lnah.  388 ; 

The  Khtdive,  4  Asp.  Mar.  Law  Cas.  360 ;  43  L.  T. 
Bep.  N.  S.  610 ;  L.  Bep.  5  App.  Cas.  876. 

Even  assuming  that  the  deceased  was  guilty  of 
negligence,  yet,  inasmuch  as  those  on  the  Vera 
Cruzhy  the  exercise  of  ordinary  care  and  diligence 
might  have  avoided  the  collision,  the  defendants 

are   not    entitled   to    take   advantage   of    the 
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deceased's  statutory  negligence,  so  as  to  escape 
liability : 

Badley  t.  London  and  Norih-W—tem  Bailvay  Com- 
mmy,  L.  Sep.  1  App.  Cm.  754;  85  L.  T.  JEtop. 
N.  S.637; 
Daviet  y.  Ifann,  10  M.  ft  W.  646 ; 
Tu/t.  Warman,  5  C.  B.  N.  S.  573. 
The  Admiralty  Court  rule  as  to  the  division  of 
damages  does  not  apply  in  the  present  case.     By 
sect.  25,  sub-sect.  9  of  tne  Judicature  Act  1873,  it 
is  enacted   that   where  both  ships  are  found  to 
blame,  "  the  rules  hitherto  in  force  in  the  Court 
of   Admiralty,"  if  in  conflict  with   the  rules  of 
common  law,  shall  prevail.    Inasmuch  as  at  pre- 
sent there  is  no  Admiralty  rule  in  respect  of  a 
case  of  this  kind,  the  coiurt  is  invited  to  follow 
the  common  law  rule  and  give  full  damages  and 
.  not  a  moiety : 

Th»    Chartered   Mercantile  Bank  of  India  r.  Tha 
,  Netherlandt  Indian  Bteam  Navigation  Company, 

5  Aap.  Mar.  Law  Cas.  65 ;  48  L.  T.  Bep.  K.  S.  546 ; 
10  Q.  B.  Dir.  521 ; 
The  Oeorge  and  Richard,  L.  Bep.  3  A.  ft  E.  466;  1 
Asp.  Kar.  Law  Caa.  50;  24  L.  T.  Bep.  N.  B.  717; 
Bay  T.  Le  Neve,  2  Shaw's  Soott.  App.  Cu.  395 ; 
Webetor  v.  Maneheeter,  Sh^ield,  and  Lincoliuhirt 

Sailway  Company,  L.  Bep.  W.  N.  Jan.  5, 1884; 
The  Laeonia,  1  Mar.  Law  Caa.  O.  8.  378 ;  9  L.  T. 
Bep.N.  S.  34;  B.  ftL.146. 

If,  however,  the  court  should  think  fit  to  apply  the 
Admiralty  Court  rule,  then  the  question  of  con- 
tributory negligence  is  immaterial,  and  the  plain- 
tiff recovers  half  the  damage  she  has  sustained : 
The  Milan,  Laah.  388. 
Dr.  PKillvmore  and  Btichnill  for  the  defendants. 
—The  court  has  no  jurisdiction  to  entertain  this 
action: 

Bmiih  T.  Bromn,  L.  Bep.  6  Q.  B.  729 ;  1  Aap.  Mar. 

Law  Caa.  56  ;  24  L.  X.  Bep.  N.  S.  808; 
The  Ovidjaxe,  L.  Bep.  2  A.  ft  E.  825;   SMar.  Law 

Caa.  0.  8.  201 ;  19  L.  T.  Bep.  N.  S.  748  ; 
ThtEaplorer,  L.  Bap.  3  A.  ft  E.  289  :    3  Mar.  Law 

Caa.  O.  8.507;  28  L.  T.  Bep.  N.  S.  604; 
The  Franeonia,  3  Aan.  Mac.  law.  Caa.  485 ;  86  L.  T. 
Bep  N.  S.  640 ;  L.  Bep.  2  P.  Dir.  163. 

It  is  true  that,  in  order  to  ascertain  the  meaning 
of  "  any  such  ship  "  in  sect.  512  of  the  Merchant 
Shipping  Act  1854,  one  must  look  to  sect.  504^ 
which  is  the  section  as  to  limitation  of  liability. 
But  it  has  been  decided  that  Fart  IX.  of  the 
Merchant  Shipping  Act  1854,  within  which  is  sect. 
512,  is  applicable  to  the  case  of  damage  done  to 
a  foreign  ship  by  collision  with  a  British  ship 
within  Her  Majesty's  dominions,  as  was  the  case 
here: 

The  General  Iron  Screw  Colliery  Company  t.  Sehur- 
manne.  4  L.  T.  Bep.  N.  S.  158 ;   29  L.  J.  876,  Ch. 

Moreover  by  reason  of  the  Merchant  Ship- 
ping Act  1862,  which  is  to  "  be  construed 
with  and  as  part  of  the  Merchant  Ship- 
ping Act  1854,"  sect.  504  of  the  Act  of 
1854  is  replaced  by  sect.  54  of  the  Act  of  1862, 
which  extends  limitation  of  liability  to  foreign 
ships.  Therefore  the  "  any  such  ship "  men- 
tioned in  sect.  512  covers  both  British  and  foreign 
ships,  and  if  so,  the  plaintiff  has  not  complied 
witn  the  requirements  of  that  section,  and  hence 
is  debarred  from  prosecuting  this  action.  With 
regard  to  the  objection  that  the  mode  of  procedure 
incidental  to  the  inquiry  could  only  be  con- 
veniently applied  to  British  ships,  the  same  objec- 
tion applies  to  colonial  vessels,  and  yet  undoubt- 
edly tne  section  covers  them.  Althoi^h  it  was 
not  until  1861  that  the  right  of  proceedmg  in  rem 


was  given  in  a  case  like  the  present,  and  sect. 
512  became  law  in  1854,  yet  the  words  used  "  no 
person  shall  be  entitled  to  bring  any  action,  or 
institute  any  suit  or  other  legal  proceeding  "  are 
sufficiently  wide  to  cover  a  proceeding  in  rem, 
which  it  is  to  be  noticed  is  not  a  new  right  of 
action,  but  merely  a  more  effective  means  of  en- 
forcing a  right  of  action  already  existing  in  1854. 
By  reason  of  sect.  17  of  the  Merchant  Shipping 
Act  1873  the  Agnes  has  been  held  to  blame  for  in- 
fringement of  a  statutory  regulation.  In  other 
words,  her  master  was  guilty  of  statutory  negli- 
gence. Where  a  ship  is  found  to  blame  for  breach 
of  a  statutory  regulation,  the  rights  of  owners  of 
cargo  are  affected  thereby.  If  so,  it  follows  that 
a  master  who  has  been  guilty  of  the  breach  is 
affected.  Inasmuch  as  there  is  no  Admiralty  Court 
rule  as  to  division  of  damages  under  circum- 
stances like  the  present,  the  common  law  rule 
applies.  If  so,  the  plaintiff  is  debarred  from 
recovering  anything,  inasmuch  as  the  deceased 
has  been  round  partly  to  blame  for  the  collision 
in  failing  to  obey  the  regulations : 

Thorogood  t.  Bryan  (yibi  ntp.)  ; 

BMtterHeld  t.  Forreeter  11  Baat,  60 ; 

Bridge  The  Orand  Junction  Eaihcay  Company,  3 
M.ftW.244; 

DovieU  T.  Oeneral  Bteam  NavigaUon  Company,  5 
EU.  ftB.  195; 

Tht  Oeorge  and  Richard,  Ii.^m.  3  A.  ft  E.  466; 

The  Milan,  Lnah.  388. 

The  doctrine  that  the  negligence  of  the  plaintiff 
is  immaterial,  if  the  defendant  by  the  exercise  of 
reasonable  care  and  caution  might  have  avoided 
the  accident,  is  but  a  dictum  of  Lord  Truro  in 
Badley  v.  London  and  Nbrtk-Weatem  Jtailioag 
Company,  and  is  not  supported  by  authority. 

0.  Bntee,  Q.C.  in  reply. — ^Thecase  of  The  Oeneral 
Iron  Screw  GoUiery  Company  v.  Sehurmanna  is 
not  in.  point,  inasmuch  as  there  the  wrong-doing 
ship  was  a  British  ship,  and  the  question  was 
whether  her  owners  could  limit  their  liability,  as 
against  the  owners  of  the  foreign  ship  which  had 
been  damaged  by  the  collision. 

Cur.  adv.  vuU. 

April  18.— Butt,  J.— On  the  night  of  the  11th 
Aag.  1882  the  schooner  Agnea  was  run  into  and 
Buiik  by  the  Spanish  steamship  Vera  Cruz  near 
the  Crosby  Lightship,  outside  tne  entrance  of  the 
river  Mersey.  William  Seward,  the  master,  and 
three  others  of  the  crew  of  the  Agnea  were 
drowned.  Before  and  at  the  time  of  the  collision 
the  Agnea  had  two  anchor  lights  burning,  one  on 
the  forestay  and  one  on  the  topping  lift  aft. 
These  lights  were  good  lights,  but  the  one  aft 
was  some  feet  lower  than  it  should  have  been 
pursuant  to  the  regulations  in  force  at  the  place 
of  collision,  one  of  which  directs  that  the  lore- 
most  of  the  two  lights  shall  be  carried  at  a  height 
not  exceeding  20  feet  above  the  hull,  and  the  light 
aft  at  double  the  height  of  the  other.  The  1/th 
section  of  the  Merchant  Shipping  Act  1873  pro- 
vides :  "  I^  in  any  case  of  collision,  it  is  proved  to 
the  court  before  which  the  case  is  tried  that  any 
of  the  regulations  for  preventing  collision  con- 
tained in  or  made  under  the  Merchant  Shipping 
Acts  1854  to  1873  has  been  infringed,  the  ship  by 
which  such  regulation  has  been  iniringed  shall  be 
deemed  to  be  in  fault  unless  it  is  shown  to  the 
satisfaction  of  the  court  that  the  circumstances 
of  the  case  made  the  departure  from  the  regula- 
tion necessary."     It  is  admitted  that  this  section 
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applied  to  the  Agnea.  Two  aotionB  m  rem  were 
brought  against  the  Vera  Cms.  In  the  first 
action  the  plaintiffs  were  the  owners  of  the 
schooner  in  a  Bait  for  damages  occasioned  by  the 
collision.  In  the  second  action  the  plaintiff  is 
the  adminiatratriz  of  William  Seward,  the  master 
of  the  Agiies.  She  claimed  damages  for  the  loss 
of  her  late  husband  and  of  her  son,  Thomas 
Seward,  who  was  an  apprentice  on  board,  and 
who  was  also  drowned ;  bat  at  the  trial  of  the 
motion  the  claim  for  damages  in  respeot  of  her 
son's  death  was  abandoned.  The  first  action 
came  on  for  trial  on  the  7th  March  1884,  when  it 
-was  arranged  that  the  evidence  taken  in  that 
action  should  be  received  as  evidence  in  the 
second  action  also.  The  defendants,  amongst 
other  matters,  relied  on  the  plea  of  compalsoiy 
piotage.  The  court  decided  that  the  collision 
was  caused  by  the  negligence  of  those  on  board 
the  Vera  Cruz,  and  that  such  negligence  was  not 
tiie  negligence  of  the  pilot  alone.  It  also  held 
both  vessels  to  blame  in  conformity  with  the 
cases  prescribing  the  effect  to  be  given  to  sect. 
17  of  the  Merolumt  Shipping  Act  1873,  namely, 
that,  if  the  infringement  of  the  regulation  might 
by  possibility  have  caused  or  contributed  to  the 
collision,  the  ship  by  which  th^  are  infringed 
shall  be  deemed  to  be  in  fault.  Tno  question  now 
under  consideration  is  whether  the  defendants 
are  liable  in  the  second  action  to  any,  and,  if  so, 
to  what  extent,  for  the  damage  occa^oned  by  the 
loss  of  the  said  William  Seward.  I  find,  as  a 
fact,  that  the  death  of  the  said  WiUiam  Seward 
was  occasioned  by  the  negligence  of  the  defen- 
dants' servants.  As  a  question  of  contributory 
n^ligence  on  the  part  of  the  said  William  Seward 
arises,  it  shonld  be  stated  that  he  was  on  the  deck 
of  the  Agnes  when  her  riding  lights  were  hoisted, 
and  that  he  saw  the  position  in  which  they  were 
placed.  The  defendants  contend,  in  the  first 
place,  that  no  action  in  rem  will  lie  under 
Lord  Campbell's  Act.  This  question  was  not 
argued  before  me,  it  being  admitted  by  the 
defendants'  counsd  that  for  the  purposes  of 
to-day  this  matter  is  concluded  by  authority, 
and  that  such  authority  is  against  them : 
{The  Frariconia,  The  Gwdfaxe,  The  Explorer.) 
Secondly,  the  defendants  contend  that  this 
action  cannot  be  maintained,  because  the  Board 
of  Trade  has  neither  instituted  nor  refused 
to  institute  the  inquiry  mentioned  in  sect.  612  of 
the  Merchant  Shipping  Act  1854.  If  this  section 
applies  to  the  present  case  it  is  clear  that  the 
action  must  fail.  But  I  am  of  opinion  that  it  has 
no  application  to  cases  of  loss  of  life  caused  by  a 
foreign  ship.  It  seems  clear  that  none  of  the 
sections  of  the  Act  of  1854,  from  sect.  502  to 
sect.  512  inclusive,  had  originally  any  application 
to  foreign  vessels.  But  it  was  contended  on 
behalf  of  the  defendants  that  the  joint  effect  of 
sects.  1  and  54  of  the  Merchant  Shipping  Act 
1862  makes  sect.  512  applicable  to  such  cases  as 
the  present.  There  is,  no  donbt,  some  foundation 
for  this  contention.  But  I  am  informed  that  the 
Board  of  Trade,  almost  from  the  outset,  aban- 
doned all  notion  of  instituting  the  proceedings 
contemplated  by  the  607th  and  following  sections 
of  the  Act  of  1854,  even  in  the  case  of  British 
ships,  and  I  do  not  believe  that  when  the  Act  of 
1862  was  passed  it  was  intended  to  make  any 
such  proceedings  applicable  to  foreign  ships.  At 
all  events  I  do  not  think  there  are  words  which 


compel  me  to  hold  that  this  has  been  done,  and  I 
therefore  decline  to  dismiss  the  suit  on  such 
grounds.  The  next  question  I  have  to  consider 
IS,  whether  a  defence  to  the  whole  or  any  part  of 
the  plaintifTs  claim  on  the  ground  of  contributory 
negligence  on  the  part  of  the  deceased  William 
Seward  has  been  established.  Both  sides  have 
argued  that  the  old  common  law  rule,  as  opposed 
to  the  Admiralty  Court  rule  in  cases  of  damage 
to  ships,  is  applicable  to  this  case,  coansel  for  the 
defendant  asserting  that  there  was  contributory 
negligence  on  the  part  of  William  Seward,  which 
bars  the  plaintiff's  right  to  recover  at  all,  and 
coansel  for  the  plaintiff  maintaining  that  the 
facts  of  the  case  do  not  support  such  a  defence, 
and  that  the  plaintiff  is  therefore  entitled  to 
recover  full  damages.  It  is  urged  that,  inasmuch 
as  one  of  the  statutory  rules  was  infringed,  I 
must,  by  virtue  of  sect.  17  of  the  Merchant 
Shipping  Act  1873,  hold  contributory  negligence 
to  have  been  proved,  and  dismiss  the  suit.  On  the 
other  hand,  it  is  said  that,  even  if  negligence 
must  by  virtue  of  the  statute  be  imputed  to  the 
husband  of  the  present  plaintiff,  yet  masmnch  as 
by  the  exercise  of  ordinary  care  the  defendants' 
servants  might  have  avoided  the  collision, 
the  plaintiff  is,  by  the  old  common  law  rule 
at  all  events  entitled  to  recover  full  damages. 
The  judgment  of  the  House  of  Lords  in  Sadleij 
V.  The  London  and  North-Wettem  Bailtcay  Com- 
pany was  cited  as  an  authority  for  that  proposi- 
tion. No  doubt  there  is  a  passage  in  Lord 
Penzance's  judgment  in  that  case  which  favours 
such  a  contention.  The  passage  is  as  follows : 
"But  there  is  another  proposition  equally  well 
established,  and  it  is  a  qualification  upon  the 
first,  viz.,  that  though  the  plaintiff  may 
have  been  guilty  of  negligence,  and  although 
that  negligence  may  in  fact  have  contributed 
to  the  accident,  yet  if  the  defendant  could,  in 
the  result,  by  the  exercise  of  ordinary  care 
and  diligence,  have  avoided  the  mischief  which 
happened,  the  plaintiff's  negligence  will  not  ex- 
cuse him."  I  think  this  passage,  if  it  is  to  be 
understood  in  the  sense  for  which  the  plaintiff  in 
the  present  case  contends,  which  I  doubt,  went 
beyond  what  the  House  of  Lords  intended.  A 
decision  to  that  effect  would  have  put  an  end  to 
the  doctrine  of  contributory  negligence  altogether. 
Defendants  are  not  liable  in  an  action  of  this 
nature  unless  they  or  their  servants  have  been 
guilty  of  negligence,  or,  in  other  words,  have 
failed  to  exercise  "  ordinary  care  and  diligenoe." 
What  becomes  of  the  doctrine  of  contributory 
neglifi-ence  on  the  part  of  a  plaintiff  if  a  mere 
want  of  "ordinary  care  and  diligence"  on  the 
part  of  a  defendant  is  an  answer  to  it  when  in  ail 
cases,  where  the  question  of  contributory  negli- 
gence arises,  there  is  ex  hypothesi  a  want  of  such 
ordinary  care  and  diligence  on  the  part  of  the  de- 
fendant P  In  the  passage  of  the  report  immediately 
followingthat  which  I  have  quoted.  Lord  Penzance 
goes  on  to  say :  "This  proposition,  as  one  of  law, 
cannot  be  questioned.  It  was  decided  in  the  case  of 
Davies  v.  Mann,  supported  in  that  of  Tuff  v.  War- 
vuin  and  other  cases,  and  has  been  universally 
applied  in  cases  of  this  character  without  ques- 
tion." Now  the  case  of  Davies  v.  Mann 
certainly  does  not  support  such  a  proposition, 
neither,  so  far  as  I  am  aware,  do  any  of  the  other 
cases,  with  the  exception,  perhaps,  of  Tuffy.  War- 

wait.    The  judgment  of  the  court  delivered  by 
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Wightman,  J.  in  that  case  contains  the  following 
passage :   "  It  appears  to  ns  that  the  proper  ques- 
tion for  the  jury  in  this  case,  and,  indeed,  in  all 
others  of  the  like  kind,  is,  whether  the  damage 
■was  occasioned  entirely  by  the  negligence  or  im- 
proper condnct  of  the  defendant,  or  whether  the 
plamtiff  himself  so  far  contributed  to  the  mis- 
lorttme,    by   hia    own   negligence   or    want   of 
ordinary  and  common  care  and   caation,  that, 
but  for  such  negligence  or  want  of  ordinary  care 
and  caution  on  his  part,  the  misfortune  wonld 
not  have  happened.    In  the  first  place  the  plain- 
trS  would  be  entitled  to  recover,  in  the  latter  not, 
as,  but  for  his  own  fault,  the  misfortune  would 
not  have  happened.    Mere  negligence  or  want  of 
ordinary  care  or  caation  would  not,  however,  dis- 
entitle him  to  recover  unless  it  were  such,  that, 
but  for  that  negligence  or  want  of  ordinary  care 
and    caution,    the    misfortune    could    not    have 
happened,  nor  if  the    defendant  might,  by  the 
exercise  of  care  on  his  part,  have  avoided  the 
consecjuences  of  the  neglect  or  carelessness  of  the 
plaintiff.     This  appears  to  be  the  result  dedncible 
from  the  opinion  of  the  judges  in  Baiterfield  v. 
Forrerier  (11  East,  60);   Bridge  v.   The  Grand 
Junction  Bailway  Company  (3  M.  &  W.  246); 
Davies  v.  Mann  (10  M.  &  W.  548) ;  and  Dourell  v. 
The    General  Steam  Navigation  Company  (5  Ell. 
&  B.  206)."    I  have  looked  at  the  cases  there 
cited,  but  they  contain  nothing  to  support   the 
last  part  of  the  proposition,      what  those  cases 
really  decide  is,  that,  although  there  may  have 
'been    negligence    on    the   part  of    the  plaintiff, 
yet,  unless  ne,  the  plaintiff,  might,  by  tne  exer- 
cise  of   ordinary  care,  have  avoided  the  conse- 
quences   of    the    defendant's    negligence,   he    is 
entitled  to    recover.      If,   by  ordinary  care,  he 
might  have  avoided  them,  he  is  the  author  of  his 
wrong :  (cf.  the  judgment  of  Parke,  B.  in  Bavies 
V.  Mann.)     This  doctrine,  it  will  be  seen,  is  a 
different  thing  from  that  for  which  the  plaintiff 
is  here  contending,  and  I  think,  therefore,  that 
her  contention  on  that  head  cannot  be  main- 
tained.    But  then  comes   the   question,  am    I 
bound    to    hold    that    there    was,    under    the 
circumstances,   contributonr  negligence   on    the 
part  of  the  deceased,  William   Seward  P     Apart 
from  the  statute,  contributory  negligence  would 
mean    negligence    actually    conducmg    to    the 
collision.      !Now,  as  a  matter  of  fact,  there  is 
no  evidence  to  show,  neither  is  there  reason  to 
believe,  that  such  an  alteration  of  the  relative 
position  of  the  lights  of  the  schooner  as  would 
have  been  a  compliance  with  the  rule  would  have 
avoided  the  collision.    Unless,  therefore,  by  force 
of  the  statute,  I  am  bound  to  impute  contributory 
negligence  to  the  deceased,  the  plaintiff  is  entitled 
to  recover  the  whole  amount  of  damage  she  has 
sustained  by  the  loss  of  her  husband.    Has  sect. 
17  such  effect  P    I  have  already  given  that  effect 
to  it  in  the  first  of  these  actions — that  between  the 
owners  of  the  Agnea  and  the  present  defendant. 
It  is  said  that  the  enactment  is  m  its  nature  penal 
and  that  I  ought  not  to  apply  it  unless  its  words 
are  clear  and  distinct ;  that  by  its  terms  the  ship, 
or  at  most  the  shipowner,  is  to  be  deemed  to  be 
in  fault,  and  that,  therefore,  no  similar  inference  is 
to  be  drawn  against  the  captain.     So  to  decide  in 
the  present  case  would   be  to  hold   the    owner 
responsible  for  the  negligent  acts  of  their  servant, 
the  captain,  and  in  the  same  breath  to  exempt  him 
from  the  consequences  of  his  negligence.    This  I 


cannot  do.  I  therefore  decide  that  the  loss  of  the 
life  of  William  Seward  was  occasioned  by  the 
negligence  of  the  defendants,  and  that  there  was 
contributory  negligence  on  his  part,  contributory 
negligence  conducing  to  the  result.  What  conse- 
quences are  to  follow?  Am  I  to  apply  the  old 
common  law  rule  and  dismiss  the  suit,  or  am  I,  in 
conformity  with  another  contention  of  counsel,  to 
decree  for  the  plaintiff  half  the  damage  sustained 
by  her  by  the  loss  of  her  husband,  to  be  paid  by 
the  defendants  ?  In  the  judgment  of  the  Privy 
Council  in  the  case  of  The  Laconia  there 
is  the  following  passage  :  "The  judge  found 
both  parties  to  olMne,  and  he  ordered  that  the 
damage  sustained  by  each  should  be  added  to- 
gether, and  each  party  pay  one-half.  The  effect 
on  the  present  occasion  would  be  a  loss  to  the 
Laeonia  of  about  20,000Z.  But  it  is  not  to  the 
effect  we  must  look ;  we  must  direct  our  attention 
to  other  considerations.  Had  the  rule  prevailing 
at  common  law  been  adopted,  each  party  would 
have  had  to  bear  his  own  loss.  Opinions  maj 
differ,  and  indeed  do  differ,  as  to  what  course  is 
most  consonant  to  justice.  This  question  we  are 
not  called  upon  to  decide ;  but  what  we  have  to 
decide  is,  when  the  proceeding  is  in  rem,  what 
ought  to  be  the  rule — what  was  the  intention  of 
the  authority  which  sanctioned  and  made  legal 
the  exercise  of  the  jurisdiction  in  rem.  Could  it 
be  intended  to  constitute  a  jurisdiction  in  rem, 
with  a  common  law  remedy  ?  We  think  that  no 
such  anomaly  could  be  intended,  and  therefore 
concur  in  the  view  of  the  Consular  Court."  The 
course  there  indicated  is  that  which  I  shall  take. 
True  it  is  that  the  exact  mode  of  assessing  the 
damages  contemplated  in  that  case  cannot  be 
followed  in  the  present  action,  because,  as  between 
the  present  plaintiff  and  the  defendant,  the  damage 
is  all  on  one  side.  But  I  think  that  the 
case  of  The  Milan  is  in  principle  sufficiently 
analogous  to  allow  of  my  following  the  judgment 
of  Dr.  Lushington  in  that  suit,  and  decreeing  that 
the  plaintiff  do  recover  a  moiety  of  the  damage  she 
has  sustained,  and  I  refer  it  to  the  registrar  and 
merchants  to  ascertain  the  amount. 

Solicitors  for  the  plaintiff,  Jackton  and  Evans, 
agents  for  Robert  £.  B.  Bradthaw,  Barrow-in- 
FumesB. 

Solicitors  for  the  defendant,  Gregory.  Soircliffes, 
and  Co.,  agents  for  Hill,  Bickineon,  Lightbound, 
and  Bidei7ieon,  Liverpool. 


Monday,  May  5. 

(Before  Sir  James  Hannkn  and  Field,  J.,  assisted 
by  Trinity  Masters.) 

The  Bona,  (a) 

Bamage  to  cargo^Stranding — Buty  of  master  to 
repair— 'Negligence  in  not  repairing — Caulking 
decks. 

If  a  vessel  after  she  has  started  on  her  voyage 
receive  damage,  the  master,  in  considering  what 
steps  Ite  ahali  take  in  regard  to  carrying  on  the 
cargo  or  first  repairing  the  ship,  is  bound  to  con- 
sider not  one  individual  interest,  but  the  interests 
of  all  concerned,  and  to  do  that  which  a  }>rudent 
master  would  do  under  the  eirctimstances,  whether 
it  be  to  return  to  his  port  of  loading  and  repair, 

(a)  Beported  by  J.  P.  Abknall  and  PJy.  Bajkks, 
BaiTiBtera-at-La'~ 
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or  repair  at  Qie  nearest  poasQiU  place  before 
proceeding,  or  go  on  wUhottt  repairing  ;  htet  if  it 
oe  in  hit  power  to  effect  ths  repairs  without  any 
great  delay  or  expense  to  the  tnterests  intnuted 
to  hie  charge  it  it  his  drtty  to  repair  be/ore  pro- 
ceeding. 
The  B.,  a  wooden  vessel  tinder  a  charter-party  from 
the  port  of  New  York  to  London  with  a  cargo  of 
gram  and  flour,  left  her  moorings  and  was  towed 
down  the  New  York  river,  and   on   her   way 
stranded  on  the  Craven  Shoal,  which  is  abotU 
ten  miles  helow  New  York, 
A  ittg  towed  at  her  for  an  hour  and  three-qtuirlers 
before  she  was  got  off,  duritig  that  time  her  decks 
and  waterways  were  much  strained,  and  she  was 
then  found  to  be  mahin</five  inches  of  water  per 
hortr;  btU  the  master  did  not  examineher  or  cause 
any  repairs  or  caulking  to   be  done,  but  pro- 
ceeded on  her  voyage  and  encountered  very  severe 
weather. 
On  her  arrival  in  London  the  flour  of  the  plaintiff, 
which  was   immediately  beneath  the  deck,  was 
found  to  have  been  damped  by  the  sea  water 
making  its  way  through  the  deck,  the  grain  at  the 
bottom,  of  the  ship  being  uninjured. 
Hdd,  that  the  master  was  negligent  in  not  repair- 
ing ;  that  is,  in  not  cauOcing  the  deck  before  he 
proceeded  on  his  voyage,  that  the  ship  woe  more 
liable  thereby  to  sustain  damage  and  to  injure  the 
cargo,  and  that  the  defendants  were  liable  for  the 
damage  occasioned  thereby. 
Cohn  V.  Davidson  (36  L.  T.  Bep.  N.  S.  244 ;  2  Q.  B. 
JHv.  456 ;  46  L.  J.  305,  Q.B.;  3  Asp.  Mar.  Law 
Cas.  374)  distinguished. 
This  was  an  appeal   from  the   City  of  London 
Court  by  the  defendants,  judgment  having  been 
given  against  them. 

The  action  was  originally  bronght  by  the  plain- 
tiffs, the  holders  of  a  bill  of  lading  on  a  cargo  of 
flour,  against  the  Bona  for  damages  to  the  said 
cargo  alleged  to  have  been  caused  by  the 
negligence  of  the  shipowner,  and  first  came  on 
for  hearing  in  the  City  of  London  Court  on  the 
28th  April  1881. 

After  the  examination  of  the  plaintiffs'  wit- 
nesses the  defendants  raised  two  objections: 
First,  that  the  plaintiffs  were  not  entitled  to  sue ; 
and,  secondly,  tnat  the  court  had  no  jurisdiction 
to  try  the  action,  Tho  first  objection  was  not 
then  disposed  of,  the  plaintiffs  applying  for  leave 
to  amend  Inr  adding  a  plaintiff,  but  on  the  second 
objection  the  learned  ]udge  decided  that  he  had 
no  jurisdiction  to  try  the  case,  and  therefore 
refused  to  proceed  any  further  with  it. 

From  this  decision  the  plaintiffs  appealed  to 
the  Admiralty  Division  of  the  High  Court  of 
Justice,  and  the  appeal  was  allotted  by  deciding 
that  the  court  below  had  jurisdiction  to  try  the 
action,  and  the  action  was  then  remitted  for  trial: 
(see  4  Asp.  Mar.  Law.  Cas.  520;  7  P.  Div.  241.) 

On  the  15th  May  1882  the  action  came  on  for 
hearing  the  second  time  in  the  City  of  London 
Court,  and  judgment  was  given  for  the  plaintiffs 
with  a  reference  to  the  registrar  to  assess  the 
amount  of  damage,  the  consignee  Strange  having 
been  added  as  a  plaintiff  with  his  consent. 

From  this  judgment  the  defendants  now 
apnealed. 

tlie  facts  of  tho  case  were  shortly  as  follows  : 
The  Bona,  a  wooden  vessel,  shipped  at  New  York 
for  London  a  general  cargo,  partly  consisting  of 


grain  and  flour,  for  which  bills  of  lading  (of 
which  the  plaintiffs  were  holders)  were  given,  and 
thereby  the  goods  were  to  be  delivered  to  the 
shippers'  order  or  assigns,  "  dangers  by  sea  and 
fire  only  excepted."  She  left  her  moorings  in  New 
Fork  on  the  27th  Dec.  1879,'and  was  towed  down  the 
New  York  river  by  a  tug,  and  proceeded  in  safety 
until  she  came  to  the  Craven  Shoal  within  the 
entrance  to  the  river,  and  there  she  got  aground 
and  stuck  iaat.  From  the  log  of  the  Bona  (kept 
by  the  m<ite)  it  appeared  that,  previous  to  the 
ship  leaving  New  York  she  was  making  no  water, 
even  after  she  had  shipped  her  cargo ;  that  when 
she  struck  the  shoal  there  was  a  considerable 
swell  on ;  that  the  ship  rolled  about  and  strained ; 
that  the  tug  towed  at  her  for  one  hour  and 
three-quarters,  during  which  time  a  nine-inch 
hawser  was  broken  up  ;  and  that  when  the  tide 
flowed,  with  the  assistance  of  the  tug,  she  wae  got 
off  the  shoal.  She  proceeded  on  her  voy^e, 
but  on  sounding  the  pumps  it  was  found  that 
the  ship  was  making  more  water  than  before, 
that  she  was  apparently  strained  about  the  water- 
ways and  decks,  and  at  7  p.m.  she  was  found 
to  be  making  five  inches  of  water  per  hour.  On 
the  29th  she  began  to  encounter  heavy  weather, 
which  increased  in  violence,  doing  the  vessel 
considerable  damage,  and  shipping  such  quanti- 
ties of  water  that  the  pumps  had  to  be  kept 
constantly  going.  This  weather  continued  till 
the  12th  Jan.  1830,  when  it  somewhat  abated, 
and  she  eventually  arrived  in  safety  at  her 
destination.  Upon  her  arrival  it  was  found  that 
the  ship  and  cargo  had  sustained  considerable 
damage.  A  survey  was  held  on  the  ship  by 
Lloyas  surveyor,  and  he  found  that  a  few  sheets 
of  metal  had  been  torn  off  the  bottom,  and  that 
tho  decks  were  strained  and  leaky  throughout. 
A  survey  was  also  held  on  the  flour  cargo,  and. 
from  the  evidence  of  this  surveyor,  it  appeared 
that  he  had  found  the  decks  and  waterways  much 
strained,  and  the  decks  saturated  with  sea  water, 
and  gave  it  as  his  opinion  that  the  damage  to  the 
flour  was  occasioned  by  sea  water  coming  through 
the  deck  where  the  caulking  had  become  de- 
fective and  opened  the  decks,  and  that  such 
straining  and  defects  could  not  have  arisen  from 
the  bad  weather  alone.  On  the  part  of  the  de- 
fendants it  was  admitted  that  the  goods  were 
shipped  in  good  order  and  condition,  that  on 
arrival  at  their  destination  they  were  found  to 
have  been  damaged  with  sea  water,  but  they 
maintained  that  the  damage  was  caused  by  perifs 
of  the  sea  due  to  the  violence  of  the  weather 
encountered  in  crossing  the  Atlantic,  and  within 
the  exceptions  in  the  bill  of  lading. 

The  master  stated  that  in  his  opinion  the  fact  of 
her  making  five  inches  of  water  per  hour  was  not 
of  itself  sufficient  to  necessitate  his  doing  any- 
thing to  the  ship,  because  she  had  already  been 
makmg  three  inches  in  harbour,  and  that  he 
never  saw  that  tho  decks  and  waterways  were 
strained.  The  statement  as  to  the  water  in  harbour 
was  contradictory  to  the  entries  in  the  ship's 
log,  the  master  himself  having  signed  the  protest 
containing  tho  same  words  as  the  log,  as  to 
straining. 

Upon  the  close  of  the  evidence  three  questions 
were  put  by  tho  learned  judge  to  the  assessors, 
namely :  (1)  Was  there  negligence  in  going  to 
sea  without  repairing?  (2)  Did  it  contribute  to 
the  dunage  sustained  by  the  cargo  P    Both  of 
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these  the  assessors  answered  in  the  aflBrmative. 
And  (3)  Would  the  cargo  have  been  eqaallj 
damaged  if  the  ship  had  not  stranded  in  the 
river  P  To  this  they  answered  "  Not  so  much." 
The  learned  Commissioner  in  Riving  jndgment 
said  that  he  differed  from  the  assessors  as  to  this 
last  point,  in  that  he  considered  that  if  she  had 
gone  on  without  touching  on  the  Craven  Shoal/she 
stiU  would  have  done  the  damage.  But  the 
nautical  assessors  having  more  experience  in 
such  matters  than  himself,  he  should,  on  the 
finding  of  the  facts  by  the  assessors,  give  judg- 
ment in  accordance  therewith  for  the  phuntifb. 
From  this  the  defendants  now  appealed. 

Myhirgh,  Q.C.  and  Kenneek/  for  the  appellants. 
— Mr.  Strange  is  not  the  proper  person  to  sue ; 
he  became  the  consignee  of  the  goods  after  they 
had  been  delivered.  Under  such  circumstances 
he  is  not  the  "  consignee  "  or  "  indorsee  "  within 
the  meaning  of  these  words  in  the  Bills  of  Lading 
Act  (18  A  19  Vict.  o.  Ill),  s.  1.  Indorsement 
after  delivery  makes  the  bill  of  lading  a  mere 
ehose  in  action.  [Field,  J. — ^I  think  the  authorities 
are  against  you  on  that  point.  Meyerttein  t. 
Barber  (L.  Bep.  2  C.  P.  38,  661) ;  Burdiek  v. 
Sewell  (10  Q.  B.  Div.  863).  Sir  J.  Hakmbk. 
— ^It  ia  obvious  that  the  judge  below  in- 
tended to  add  the  name  of  any  plaintiff  who 
was  entitled  to  sue,  and,  if  the  right  parties  have 
not  been  added,  we  shall  certainly  add  them.  Is 
it  worth  while  to  press  that  point  P]  Th°n,  on 
the  other  point,  the  damage  sustained  by  the 
flour  was  caused  by  perils  of  the  seas.  This 
appears  from  the  survey  of  Lloyd's  surveyor. 
The  bottom  of  the  vessel  was  in  reality  not 
damaged  at  all.  The  vessel  was  making  nearly 
as  much  water  before  she  touched  the  shoal  as 
she  was  making  afterwards.  If  the  master  had 
honestly  but  unnecessarily  put  back  for  the 
'purpose  of  repairing  the  damage,  and  there  had 
been  no  actual  danger,  there  would  have  been  no 
general  average.  As  to  the  question  of  sea- 
worthiness, the  warranty  applies  only  to  the  time 
when  the  voyage  commences,  and  as  soon  as  the 
voyage  has  commenced  the  warranty  is  at  a^ 
end: 

Oohn  V.  Davidaon,  2  Q.  B.  Div.  455 ;  38  L.  T.  Bep. 

N.S.  241:  3  Asp.  Mar.  Law  Caa.  874;  46  L.  J. 

305,  Q.  B.; 
Steel  State  lAne  Bteamehip  Company,  3  App.  Ota. 

72 ;  3  Asp.  Mar.  Law  Cas.  576. 

There  is  no  case  which  decides  that  when  a  vessel 
has  incurred  damage  at  sea,  and  the  master 
proceeds  on  his  voyage  acting  honestly,  that  such 
action  on  his  part  amounts  to  negligence.  [Field, 
J.  cited  Worms  v.  Siorei/,  26  L.  J.  1,  Ex.]  That 
case  was  decided  in  demurrer.  In  Cohn  v. 
Davidson,  Lush,  J.,  in  summing  up  to  the  jury, 
told  them  that  it  was  not  the  duty  of  a  master  to 
go  back  if  he  then  honestly  although  erroneously 
believed  that  he  could  accomplish  the  voyage; 
and,  that,  if  the  master  acted  honestly,  the  ship- 
owners were  not  liable  for  negligence,  and  in  the 
judgment  of  the  court  they  appear  distinctly  to 
have  approved  that  direction.  Whatever  might  be 
the  duty  of  a  master,  if  he  were  close  to  his  point  of 
departure,  he  cannot  be  justified  in  putting  back 
where  he  has  several  intere»t8  intrusted  to  his 
charge  and  such  putting  back  would  be  detri- 
mental to  those  interests  as  a  whole,  though 
possibly  beneficial  to  one. 
J.  P.  Agnail  and  Raikes  for  the  respondent. 


— The  ship  not  having  left  the  port  of  New  York, 
the  voyage  had  not  commenced  and  the  warranty 
of  seaworthiness  was  not  complied  with.  [Sir 
J.  Eanmen. — Can  it  be  contended  that  the  voyage 
does  not  commence  when  the  ship  first  starts 
from  her  mooring  berth  P  I  shall  certainly  so  hold 
nntil  I  am  convinced  to  the  contrary.]  Secondhr, 
even  assuming  that  the  master  had  only  the 
alternative  of  proceedinj^  on  his  voyage  or  of 
returning  to  port,  and  so  incurring  heavy  general 
average  charges,  he  has  no  right  to  prtxiieed  if  he 
thereby  incurs  a  risk  of  damage  which  will  fall 
on  even  one  portion  of  the  cargo  alone.  He  must 
do  the  best  for  each  individual  interest.  By  his 
bill  of  lading  he  undertakes  to  deliver  unless  pre- 
vented by  perils  of  the  sea.  If  he  puts  to  sea  in 
a  damaged  condition,  whereby  the  car^  receives 
injury  which  it  would  not  have  sustained  if  his 
smp  was  sound,  the  injury  is  not  occasioned  by 
penis  of  the  sea,  but  by  the  act  or  default  of  the 
master,  provided  that  he  had  the  opportunity  of 
repairing.  If  he  has  such  opportunity  he  is  boond 
to  repair: 

Womu  V.  Storey,  25  L.  J.  1,  Ex. ;  11  Ezoh.  430 ; 

Notara  v.  Bandtnon,  L.  Bep.  7  Q.  B.  225. 

Here  the  master  might  have  pat  bock  to  New 
York,  or  even  he  could  have  remained  at  anchor 
where  he  was,  and  could  have  caulked  his  ship. 
Cohn  V.  Davidson  was  a  Nisi  Frius  decision  only 
on  the  point  above  mentioned,  and  it  does  not 
appear  that  it  was  approved  by  the  court.  A 
carrier  is  bound  to  do  his  ntmost  to  protect  goods 
committed  to  his  charge  from  loss  or  damage,  and 
if  he  fails  to  do  so  he  is  liable : 

Nugent  v.  Smith,  1  C.  P.  Div.  423,  436 ;  3  Aap.  Mar. 
Law  Cas.  87.  198. 

The  shipowner  cannot  excuse  himself  from  lia- 
bility for  damage  caused  by  his  negligence  bv 
showing  that  some  damage  conld  have  happenecl 
through  perils  of  the  sea  if  no  act  of  negligence 
had  been  committed  : 

lliiro  Phoephala,  Ac,,  Company  v.  London  and  Bt. 
Katharine's  Dock  Company,  9  Ch.  Div.  503. 

Myburgh,  Q.O.  in  reply. 

Sir  J.  HiNjtEN. — It  is  obvious  that  it  lies  upon 
those  who  impeach  the  judgment  of  the  learned 
commissioner  to  establish  that  it  is  wrong. 
Some  observations  have  been  made  upon  expres- 
sions that  fell  from  him  indicating  that  he  did 
not  entirely  agree  with  the  assessors  who  assisted 
him,  but  that  cannot  affect  our  judgment.  We 
put  ourselves  in  his  position,  and  upon  these  focts. 
with  the  assistance  wc  have  derived  from  tho 
Trinity  Brethren  who  are  with  us,  we  have  to  say 
whether  we  can  see  that  his  judgment  is  wrong. 
A  preliminary  point  was  taken,  but  has  ap- 
parently been  abandoned,  and  I  think  very  pro- 
perly, by  Mr.  Myburgh,  with  regard  to  the  title 
to  sue.  It  is  obvious  that  the  learned  commis- 
sioner intended  to  make  any  amendment  that 
would  be  necessary  in  order  to  get  the  right 
parties  on  the  record,  and  Mr.  Strange  (I  think 
is  the  name)  appears  to  have  been  mentioned  aa 
consignee,  and  no  question  was  raised  at  the  time 
and  we  do  not  consider  that  this  is  a  point  which  is 
now  open  to  the  appellants  to  take.  It  has  been 
^tssed  by,  and  I  see  no  reason  to  doubt  that  Mr. 
Strange  is  the  right  person  to  sue.  Now,  with  regard 
to  the  facts  of  the  case.  We  have  already  intimated 
OUT  opinion  that  this  voyage  must  be  considered 
to  have  commenced  from  the  time  when  the  ship 
Digitized  b, 
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started  from  whatever  were  her  moorings,  with 
her  cargo  on  board,  for  the  purpose  of  proceeding 
down  the  Kew  York  harbour  and  out  to  sea,  and 
that  therefore  the  warranty  of  seaworthiness  had 
been  fulfilled.  But,  as  to  the  facta  which  followed, 
the  first  question  which  ariaes  is  whether  the 
Tessel  had  been  making  any  water  before  she 
struck  on  the  shoal;  and  I  must  say,  speaking  for 
myself,  that  I  greatly  doubt  the  veracity  of  the 
captain's  statement  that  she  was  making  three 
inches  of  water  before  that  time.  I  am  very  much 
inclined  to  think  that  that  was  stated  by  him  to 
lead  np  to  the  five  inches ;  but  the  reason  why  I 
reject  his  statement  is  that  I  find  in  the  log  a 
distinct  statement  that  she  was  making  no  water  ; 
bnt  however  that  may  be,  whether  she  was 
making  three  inches  of  water  or  none  imme- 
diatelv  after  she  struck  on  this  shoal,  she  is 
recorded  to  have  made  five  inches  of  water.  Sug- 
gestions have  been  thrown  out  that  the  log  had 
been  tampered  with  and  made  up  in  a  different 
ink,  and  so  on,  for  which  I  really  see  no  founda- 
tion whatever.  It  is  quite  certain  that  the  master 
has  never  repudiated  this  log ;  he  has  adopted  it. 
He  has  made  statements  in  tne  protest  upon  the 
basis  of  it,  and  I,  for  my  part,  entertain  no  doubt 
that  he  did  know  perfectly  well  that  the  mate 
had  recorded  that  the  vessel  was  making  five 
inches  of  water  after  she  touched ;  and, 
more  than  that,  the  log  shows  that  a  certain 
damage  done  to  the  vessel  was  apparent,  viz.,  that 
the  waterways  and  decks  were  strained.  This 
being  the  conditions  of  things,  the  first  question 
which  was  put  to  the  assessors  in  the  court  below 
and  which  we  have  thought  it  right  to  put  to  the 
Trinity  Brethren  who  assist  us  is,  whether  that 
indicated  such  an  amount  of  damage  to  the  vessel, 
as  made  it  necessary  for  the  master  to  consider 
irhether  he  shoidd  put  back  or  what  other  steps 
be  should  take  for  the  purpose  of  remedying  the 
mischief  that  had  been  done,  or  mitigating  its 
consequences,  and  I  may  say  at  once  that  the 
Trinity  Brethren  who  assist  us  here,  and  who 
very  properly  have  been  appealed  to  so  often  in 
the  course  of  this  discussion  as  those  who  would 
give  US  advice  and  who  would  be  able  to  correct 
the  assessors  below,  entirely  agree  with  the 
assessors  below.  The  question  then  arises.  What 
should  be  done  under  such  circumstances  P  Now, 
I  must  say  that  I  am  not  prepared  to  hold,  accord- 
ing to  the  argument  put  forward  by  Mr.  Aspinall, 
that  the  instant  it  becomes  clear  that  by  gomg  on 
some  mischief  will  be  done  to  some  portion  of  the 
carao,  that  it  becomes  the  dnty  of  tne  captain  to 
go  back,  and  perhaps  put  all  concerned  to  a  very 
enormous  expense;  neither,  on  the  other  hand, 
can  I  assent  to  the  proposition  that  the  liability 
of  the  owner  depends  upon  the  honesty  of  the 
belief  of  the  captain  that  what  he  proposes  to  do 
is  the  right  thmg,  and  so  &r  as  I  know,  and  so 
&r  as  the  argument  before  us  to-day  has  informed 
my  mind,  I  am  not  aware  of  any  authority  for  the 
proposition,  except  the  supposed  authority  of 
Caihn  V.  Davidson.  I  think  it  perfectly  clear 
from  the_  context  (my  learned  brother  who  will 
deliver  judgment  will  probably  know  more 
than  I  of  the  facts),  and  I  infer  from  the 
judgment,  that  so  far  from  it  not  adopting  the 
language  of  Lush,  L.  J.,  that  what  the^  were  seek- 
ing to  do  was  to  show  that  the  parties  had  not 
been  prejudiced  by  a  hasty  expression  of  Lush, 
L.  J.,  and  to  show  that  the  focts  corrected  that. 


and  that  the  rest  of  his  summing-up  prevented 
the  jury  being  under  any  misconception.  But, 
passing  from  tnat,  I  must  say  that  I  am  inclined 
to  think  that  the  argument  which  has  been  so 
forcibly  put  by  Mr.  Kennedy  is  correct,  that  the 
master  is  entitled  to  take  into  consideration  the 
whole  venture.  He  must  not  consider  only  the 
question  of  the  ship,  he  must  consider  the  ques- 
tion of  the  whole  venture.  Well,  you  can  no 
doubt  introduce  a  very  large  number  of  elements 
for  his  consideration,  and  the  question  what 
would  be  right  for  him  to  do  would  of  course 
depend  on  the  distance  he  has  gone  from  the  port. 
I  put  an  extreme  case  by  way  of  testing  it.  It 
seems  to  me,  what  it  would  be  plainly  a  man's 
duty  to  do,  if  he  was  only  half  a  mile  or  a  mile 
from  the  port,  would  be  something  very  different 
if  the  ship  had  gone  twenty  miles,  or  any  other  dis- 
tance you  might  suppose;  out  the  question  in  every 
case,  m  my  judgment,  which  has  to  be  considered 
is  this,  whether  or  not,  taking  all  the  circumstances 
into  consideration  the  master  has  been  guilty  of 
negligence.  Of  course,  that  must  be  judged  by 
the  opinion  of  the  tribunal  which  has  to  determine 
upon  it.  We  cannot  take  the  uncertainty  of  his 
mere  judgment  as  a  test ;  we  have  to  consider 
whether  a  properly  constituted  captain  in  that 
position  would  nave  done  what  this  captain  has 
done.  Upon  this  point  we  have  taken  the  opinion 
of  those  who  are  with  us,  and  they  are  of  opinion 
that  this  captain  did  not  do  all  he  ought  to  have 
done,  and  he  has  been  guilty  of  negligence  in  one 
manifest  respect.  Before  mentioning  what  he 
might  have  done,  I  may  say  it  appears  to  me 
in  this  case  that  the  captain  did  not  exercise 
any  judgment  at  aU,  He  did  not  take  into 
account  what  he  was  to  do,  bnt  he  blindly  and 
promptly  went  on  his  way  without  considering 
what  should  be  done  nnder  the  circumstances 
which  had  arisen,  and  his  excuse  now  is  one  which  . 
I  do  not  believe,  namely,  that  he  was  not  con> 
scious  that  he  was  in  any  exceptional  position ; 
that  he  thought  he  might  go  on  and  might  treat 
the  result  of  getting  on  the  shoal,  and  the  fact 
that  he  was  drawing  five  inches  of  water  in 
an  hour,  as  of  no  importance.  We  are  advised 
that  one  obvious  thing  which  he  might  have  done 
was  this,  that  when  ne  saw,  as  I  am  assuming 
that  he  did,  that  the  vessel  had  been  so  strained 
had  received  such  a  shock  that  her  waterways 
and  decks  were  strained,  and  that  in  some  way  or 
other  she  was  making  five  inches  of  water  per 
hour,  that  ought  to  have  indicated  that  he  should 
at  least,  have  taken  the  precaution  of  having  the 
waterways  and  the  decks  caulked  for  the  purpose 
of  preventing  the  water  getting  through,  as  it  was 
able  to  do,  if  she  encountered  any  bad  weather 
such  as  she  did  encounter  at  that  season  of  the 
year.  There  is,  therefore,  in  the  judgment  of 
those  who  assist  us,  one  plain  element  of  negli- 
gence which  would,  if  it  had  not  been  committed, 
from  the  precaution  which  has  been  mentioned, 
have  had  a  tendency  to  prevent  the  saturation 
of  the  deck  with  water  and  the  penetration  of 
water  into  the  hold.  "  Bnt,"  says  Mr.  Myburgh, 
"there  being  no  danger  shown  to  have  been  done 
to  the  bottom,  therefore  that  shows  that  this 
damage  cannot  have  resulted  from  the  negligence 
that  is  imputed."  I  really  have  not  been  able  to 
follow  that.  It  is  obvious  that  if  she  made  more 
water  after  she  touched  on  the  shoal  than  she  did 
before— if  we  draw  the  inference  that  the  touching 
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on  the  sHoal  was  the  cause  of  her  making  more 
•water — then,  if  there  was  no  damage  to  her  bottom, 
it  ia  plain  that  something  was  done  which  caused 
her  to  take  in  water,  and  which  may  have  equally- 
had  the  effect  of  rendering  her  waterways  and 
her  decks  less  capable  of  resisting  the  water  which 
ahe  ishipped  afterwards  in  the  course  of  her  voyage. 
There  beinglsome negligence  established,it  lies  upon 
the  shipowner  todistinguish,  if  he  can,  what  portion 
of  the  damage  which  has  arisen  did  not  arise 
from  the  negligence  which  has  been  estab- 
lished against  him — ^that  is,  against  the  person 
who  has  oeen  guilty  of  negligence ;  and,  if  it  is  a 
BufiBcient  cause  for  the  injury  which  has  resulted, 
then  it  lies  upon  the  person  accused  to  show  that  it 
did  not,  in  fact,  arise  from  this  sufficient  cause,  but 
arose  from  some  other  sufficient  cause.  We  are 
of  opinion  that  the  negligence  of  not  caulking 
has,  in  itself,  contributed  largely  to  the  dama^ 
which  has  resulted,  and  that,  therefore,  there  is 
sufficient  basis  upon  which  this  judgment  can  be 
maintained. 

Field,  J. — I  quite  agree  with  the  President  in 
coming  to  the  conclusion  that  the  jndgment  of 
the  court  below  ought  not  to  be  disturbed.  This 
is  a  form  of  action  I  am  not  accustomed  to,  but 
still  the  principles  are  the  same  in  this  court  as 
in  those  courts  in  which  I  have  the  honour  to 

§  reside.  I  understand  this  to  be  an  action  for 
amage  to  cargo  brought  by  the  owner  and  con- 
signee of  goods  received  under  a  bill  of  lading, 
and  by  which  it  became  the  duty  of  the  defen- 
dants to  carry  the  goods  to  the  port  of  discharge, 
and  there  deliver  them  "  in  the  like  good  order  " 
as  when  received,  perils  of  the  sea  excepted.  It 
submitted  that  the  goods  were  put  on  board  in 
good  condition.  It  is  admitted  that  they  arrived 
at  their  port  of  discbarge  in  bad  condition  and 
damaged.  It  is  admitted  that  the  damage  was 
caused  by  sea  water ;  that,  therefore,  the  damage 
must  have  occurred  some  time  or  other  whilst 
the  goods  were  xmder  the  charge  of  the  master. 
Then  it  is  said  that,  although,  no  doubt,  the  proxi- 
mate cause  of  the  damage  to  the  goods  was  sea 
water  caused  by  shipping  seas  in  very  bad  weather, 
that  the  deck  of  tne  snip,  which  ought  to  have 
protected  the  carg^  against  the  shipping  of  the 
seas,  was  in  such  a  defective  condition  as  that  it 
permitted  the  seas  to  pass  through ;  and  that  that 
defective  condition  (although  in  itself  originally 
also  due  to  perils  of  the  seas)  was  one  which  it 
was  the  duty  of  the  master  to  have  known  of  and 
ascertained,  and  that  he  ought  not  to  have  pro- 
ceeded on  his  primary  duty,  of  going  to  the  port 
of  discharge,  without  taking  steps  to  ascertain 
whether  his  cargo  would  receive  damage,  or 
whether  there  was  anything  which  could,  and 
might,  and  ought  to  have  been  done  to  prevent 
that.  That  is  the  shape  the  case  assumes.  Kow, 
then,  it  is  certain,  therefore,  that  the  goods  were 
received  sea-damaged.  It  is  clearly  admitted 
also  now  that  she  started  seaworthy,  and,  if  any- 
thing had  happened  at  all  to  her,  Mr.  Aspinall 
could  not  have  been  here  supporting  the  judg- 
ment. But  what  did  happen  to  her  P  When  she 
was  at  a  good  distance  from  New  York,  from 
where  she  had  started,  she  ran  on  a  shoal, 
and  she  appears  to  have  got  on  stem  fore- 
most, and,  without  going  through  it  at  length, 
it  is  obvious  there  was  a  great  deal  of  tug- 
ging and  pulling  at  her.  A  ^wser  was  broken ; 
they  were  an  hour  and  three-quarters  trying  to 


get  her  off ;  and  no  man  who  has  been  at  sea  will 
doubt  that  such  an  o]>eration  will  have  a  tendency 
to  strain  a  heavy  ship  with  a  heavy  cargo  of  grain 
and  flour  on  board.  And  not  only  would  that 
have  called  the  attention  of  a  prudent  master, 
but  we  find  that  the  man  on  board  next  in  charge 
of  the  ship — the  mate — actually  saw  the  deck. 
He  describes  how  the  ship  was  strained,  and  the 
master  says  so  tor  in  the  protest — and  a  most 
careful  master,  because  he  takes  uncommon  care 
not  to  put  anything  into  the  protest  which  his 
owner  would  not  like,  because  he  writes  to  him 
and  asks  him  whether  it  should  be  put  into  the 

Erotest  or  not.  The  mate  is  a  most  careful  man ; 
e  saw  the  ship  was  strained,  saw  the  waterways, 
and  that  was  the  place  where  the  deck  was 
strained  and  where  it  was  injured,  and  where  the 
water  would  be  likely  to  get  through.  What 
does  that  show  P  Surely  that,  at  least,  it  ought 
to  put  on  the  master  the  duty  of  ascertaining  and 
considering  and  examining.  He  did  nothing 
whatever.  He  says  he  did  not  notice  the  deck ; 
but  his  mate  did,  and  he  must  have  seen  the  log, 
when  he  made  up  the  log.  Under  these  circum- 
stances, what  was  it  his  duty  to  do  P  Mr.  Myburgh 
says  it  was  his  duty  to  proceed ;  so  it  was,  pri- 
marily, but  also  to  proceed  with  care,  and  not  to 
proceed  if  dangerous.  He  would  not  have  to  pro- 
ceed if  he  knew  that  a  hostile  fleet  were  in  front 
of  him,  and  that  there  was  danger  of  war.  It 
was  his  duty  to  take  care  of  his  ship  and  cargo, 
and  to  see  that  his  ship  was  never  in  such  a 
position  as  would  be  likely  to  damage  his  cargo, 
and  if  she  was,  to  see  if  anything  might  be  done, 
so  that  he  might  safely  proceed  in  the  direction 
he  required.  What  had  ne  before  him  ?  A  North 
Atlantic  voyage  in  midwinter.  I  should  like  to 
know  where  the  master  is  to  be  found  who  would 
not  know  what  quantities  of  seas  he  would  have 
to  ship  in  the  course  of  such.a  voyage  as  this.  If 
so,  what  was  it  his  daty  to  do  P  His  first  duty 
would  have  been  to  have  called  up  the  carpenter, 
and  he  might  have  said  that  they  had  no  tow  on 
board,  and  could  not  proceed  in  that  weather. 
All  that  might  have  been  done,  but  nothing  of  the 
kind  was  done,  and  it  seems  to  me  therefore  that 
the  captain  does  not  come  within  the  protection — 
if  there  is  a  protection — which  there  is  said  to 
be  from  the  summing  up  of  Lush,  L.J.  in  the 
case  of  Cohn  v.  Davidton.  For  myself,  I  may 
say,  I  know  of  no  authority  for  saying  that  the 
master  of  a  ship,  or  anyone  else  who  has  a  duty 
under  contract  to  exercise  due  care  and  skill, 
may  excuse  himself  by  saying,  "I  did  not 
exercise  care  and  skill,  but  I  honestly  thought 
I  did."  I  know  of  no  such  case.  There 
are,  no  doubt,  many  cases  in  which  if  a  wrong- 
doer puts  you  into  a  position  of  danger,  so 
that  you  are  called  upon  hastily  to  take  somo 
steps,  and  yon  do  happen  then  to  take  the  wrong 
course,  that  there  you  are  excused  as  against  the 
wrongdoer.  In  the  well-known  case  of  the  rail- 
way passenger,  who  being  carried  on,  believing 
honestly  and  fairly  that  she  was  being  carried  on 
beyond  her  station,  and  thereupon  got  down 
hastily,  and  contributed  probably  by  her  mode 
of  getting  down  to  the  injury,  it  was  held  that 
there  the  company  were  still  responsible,  though 
she  might  .have  done  a  wiser  thing,  namely,  to 
have  stopped  in  the  carriage  and  gone  on  to  the 
next  station  and  come  bacK  a^in  by  the  next 
train.    But  these  are  veiy  di£]^t  cases,  from 
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this.  I  myself  do  not  believe  that  Lnah,  L.J. 
intended  to  lay  down  any  sach  doctrine,  that  a 
passenger  whose  duty  it  is  to  use  due  care  and 
skill,  may  be  excused  for  a  breach  of  that  dnty 
simply  if  he  honestly  exercises  a  judgment  in 
doing  it.  That  certainly  was  not  the  view  which 
the  conrt  (of  which  I  had  the  honoar  of  being  a 
member)  took  of  that ;  bat  we  considered  in  that 
case,  although  the  question  itself  was  made  a 
strong  point  by  the  Solicitor- Gfeneral,  that  it 
might  possibly,  taken  by  itself,  have  misled  the 
jury ;  yet,  when  accompanied  by  the  observations 
of  the  Lord  Justice  in  summmg-up  to  the  jury, 
it  showed  that  no  such  damage  was  sustamed. 
That  was  the  true  e&ect  of  Cohn  v.  Davidson  in 
my  opinion.  I  cannot  see  that  in  the  present  case 
the  master  brings  himself  within  that  protection, 
because  he  took  no  means  and  exercised  no  judg- 
ment whatever.  I  agree  with  many  of  the  argu- 
ments very  ably  put  by  Mr.  Kyburgh  and  Mr. 
Kennedy.  I  should  not,  perhaps,  rely  very  much 
on  the  five  inches  per  hour,  because  the  damage 
did  not  arise  from  that,  but  it  was  an  index  of 
things  to  look  at  and  consider.  If  she  had  made 
no  water,  or  even  three  inches  of  water  originally, 
and  after  such  a  shock  as  this  made  five,  it  is 
an  element  to  be  taken  into  consideration  that  she 
had  received  a  strain.  If  the  captain  had  known 
that,  and  looked  at  the  waterways,  he  would  have 
seen  it.  Did  this  damage  arise  tram  the  water- 
ways ?  Mr.  Dent  clearly  establishes  that  it  did 
(and  there  is  no  evidence  to  the  contrary),  because 
he  sa^s  the  damage  was  through  the  constant 
tricklmg  of  water  down  the  ship's  side,  so  that 
the  timbers  had  become  sodden  with  the  water ; 
that  is  not  due  to  the  water  rushiog  through  a 
ventilator  hole  or  sweeping  the  deck-house  down ; 
it  is  due  to  the  constant  trickling  day  after  day, 
for  eleven  days,  of  water  poing  through  the  seams 
which  a  little  caulking  might  unquestionably  have 
stopped.  I  think,  therefore,  it  is  impossible  to 
8^  that  the  judgment  was  wrong.  We  have  the 
advantage  of  the  learned  assessors  here,  who 
ooncur  fully  with  the  judgment  of  the  assessors 
below. 

Judgment  affirmed,  and   a    reference    to   the 

registrar  and  merchants  ordered  to  assess  the 

amov/nt  of  the  damuige. 

Solicitors  for  the  appellants,  Thomas  Cooper 
and  Co. 

Solicitors  for  the  respondents,  FrOchard  and 
Son*. 
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Be  Chancellob  ;  Cbancellob  v.  Bbowk.  (a) 

WiU — Power  to  trustees  to  postpone  sale — ProJUs  of 
business  during  posfponeimemt — Tena/nlfor  life. 

The  real  and  personal  estates  of  a  testator  were 
given  to  trustees  upon  trust  for  sale,  and  to  pay 
Me  income  of  the  proceeds  to  his  widow  for  life, 
and  after  his  death  to  divide  such  proceeds  among 
his  children.     The  trustees  were  empowered  to 

(a)  B«partad  bjr  Fbahk  Etaii,  Eiq.,  BuTi<tar«tJ«w. 
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pos^one  the  sale,  and  were  directed  to  pay  th« 
rents,  profits,  and  income  of  the  unconverted 
portion  to  the  person  to  whom  the  income  qf  the 
proceeds  of  sale  would  be  payable.  The  business 
of  the  testator,  which  was  the  main  part  of  his 
estate,  but  was  not  referred  to  in  the  will,  was 
carried  on  by  the  executors  for  two  ypars  with  a 
view  to  its  sale  as  a  going  concern. 

Held  (reversing  the  decision  of  Chitty,  J.),  that  iho 
widow  was  entitled  to  the  net  profits  of  the  business 
earned  during  tlie  postponement. 

Howe  V.  Earl  of  Dartmouth  (7  Ves.  137)  ;  Kirkman 
V.  Booth  (13  L.  T.  Bm.  0.  8.  482 ;  11  Beav. 
273),  and  Brown  v.  Gellatly  (17  L.  T.  Bep. 
N.  8.  131;  L.  Bep.  2  Oh.  App.  751)  distin- 
guished. 

Gkobgb  Chakcellob,  of  Beading,  by  his  will, 
dated  the  15th  Sept.  1876,  g^ve,  devised,  and 
bequeathed  all  his  real  and  personal  estate  to 
throe  persons  therein  named,  upon  trust  to  sell, 
call  in,  and  convert  into  money  the  same  or  such, 
part  thereof  as  should  not  consist  of  money,  and 
after  payment  of  his  debts,  &o.,  to  invest  the 
residue  of  the  proceeds,  and  to  pav  &e  income 
thereof  to  his  wife  Greorgiana  Sarah,  daring  her 
widowhood,  and  subject  thereto,  upon  certain 
trusts  in  favour  of  his  children.  Ajid  the  tes- 
tator declared  that  the  trustees  or  trustee  might 
postpone  the  sale  and  conversion  of  his  real  and 
personal  estate,  or  any  part  thereof,  so  long  as 
they  or  he  might  think  fit,  and  that  "  the  rents, 
profits,  and  income  to  accrue  from  and  after  my 
decease  of  and  from  such  part  of  my  real  and 
personal  estate  as  shall  for  tne  time  being  remain 
unsold  and  unconverted  shall,  after  payment 
thereout  of  all  incidental  expenses  and  outgoings, 
be  paid  and  applied  to  the  person  or  persons  and 
in  the  manner,  to  whom,  and  in  which  the  income 
of  the  moneys  produced  by  such  sale  and  con- 
version would  for  the  time  being  be  payable  or 
applicable  under  this  my  will  if  such  sale  and 
conversion  had  been  actually  made." 

The  testator  died  on  the  2nd  Feb.  1878,  and 
after  his  death  his  executors  and  trustees  con- 
tinued to  carry  on  his  business,  that  of  a  wholesale 
provision  merchant,  down  to  the  31st  Dec.  1879, 
when  they  sold  it  as  a  going  concern. 

This  action  was  commenced  in  1880  for  the  ad- 
ministration of  the  testator's  estate,  and  on  the 
17th  June  1880,  Jessel,  M.B.,  at  chambers,  ex- 
pressed an  opinion  that,  according  to  the  true 
construction  of  the  will,  the  profits  accrued  whilst 
the  business  had  been  carried  on  were  within  the 
rule  established  by  Howe  v.  Earl  of  Dartmouth  (7 
Yes.  137),  and  were  capital,  and  that  the  plaintiff, 
the  widow  of  the  testator,  as  tenant  for  life,  was 
entitled  to  interest  thereon  at  the  rate  of  4  per 
cent,  per  annum,  and  ordered  that  the  costs  of  the 
plaintiff  and  defendants  should  be  taxed  and  paid 
out  of  the  estate,  and  that  all  further  proceedings 
in  the  action  should  be  stayed.  A  motion  shortly 
afterwards  made  to  discharge  this  order  was 
ordered  to  stand  over,  and  came  before  Chitty,  J. 
on  the  5th  March  1883,  when  his  Lordship,  con- 
sidering himself  bound  by  the  opinion  expressed 
by  Jessel,  M.E.,  refused  to  make  any  order  upon 
the  motion,  except  that  the  costs  of  all  parties 
should  be  costs  in  the  action. 

The  plaintiff  appealed. 

Inee,  Q.C.  and  Willis  Bund  for  the  appellant.— 
The  testator  intended  his  widow,  as  tenant  for 
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life,  to  have  the  net  profits  of  the  business  as  in- 
come. Jessel,  M.R.  and  Chitty,  J.  thought  the 
case  came  within  the  principle  of  Howe  v.  Earl 
of  Dartmouth  (7  Ves.  137),  out  we  submit  that 
principle  does  not  extend  so  far.  The  business 
compnsed  nearly  the  whole  of  the  testator's  estate, 
and  the  testator  contemplated  its  being  carried 
on  by  the  executors,  and  declared  that  during  the 
postponement  of  the  sale  the  "  profits  and  income  " 
ehoiild  be  paid  to  the  persons  who  would  have  been 
entitled  to  the  income  of  the  proceeds  of  sale. 
Kirkmany.  Booth  {13  L.  T.  Bep.  O.  S.  482;  11 
Beav.  273)  is  said  to  support  the  decision  below, 
but  these  executors  could  not  have  postponed  the 
sale  without  carrying  on  the  business.  A  direc- 
tion to  postpone  the  sale  of  a  business  has  been 
held  to  justify  executors  in  carrying  it  on  : 

Lean  r.  Lean,  82  L.  T.  Bep.  N.  S.  305 ;    23  W.  B. 
484. 

A  simple  direction  not  to  sell  entitles  a  tenant 
for  life  to  the  rents  until  sale : 

Grant  t.  Britten,  1  De  G.  J.  &  S.  648. 
In  a  very  similar  case   the    Court  of   AppetJ 
expressed  an  opinion  that  the  tenant  for  life  was 
entitled  to  the  profits : 

Be  Norrington ;  BHnHey  ▼.  Partridge,  13  Ch,  Div. 

E.  Thurstan  Solland  for  the  infant  children. — 
The  principle  of  the  cases  is,  that  the  profit  of  the 
business  is  to  be  treated,  not  as  income,  but  as 
capital.  Even  if  the  postponement  clause  im- 
pliedly empowers  the  executors  to  carry  on  the 
business,  the  principle  of  Howe  v.  Earl  of  Dart- 
mouth applies.  The  earnings  of  ships,  not  speci- 
fically mentioned  in  a  will,  were  held  to  be 
capital : 

Brovm  t.  Gellatly,  17  L.  T.  Bep.  N.  S.  131 :  !•.  Bep. 
2  Ch.  App.  751. 

A  similar  rule  was  applied  to  the  profits  of  the 
testator's  share  in  a  business  which  he  had  not 
specifically  mentioned  in  the  will : 

Meyer  y.  Simonten,  19  L.  T.  Bep.  O.  S.  337;  5  De 
O.  A,  Sm.  72S. 

[CoTTos,  L.J. — In  those  cases  the  will  contained 
no  direction  that  the  profits,  pending  conversion, 
were  to  be  paid  to  the  tenant  for  life.]  Kirkman 
V.  Booth  (ubi  sup.)  is  more  directly  in  point. 
[Cotton,  L.J. — There  the  executors  carried  on  the 
business  for  many  years  with  a  view  to  making 
profits,  not  with  the  intention  of  selling  it  within  a 
reasonable  time  as  a  going  concern.  Is  it  sug- 
gested that  this  business  has  been  carried  on  for 
an  unreasonable  time  P]  No ;  but  the  testator 
has  not  shown  an  intention  that  these  profits  shall 
be  taken  in  B^ceie  by  the  widow : 

Se  Llev:ellyn't  Truat,  29  Beav.  171 ; 

CaULecoit  y.  Caldecott,  1  Y.  *  C.  Ch.  Cm.  312 ; 

Taylor  v.  Glark,  1  Hare,  161. 

Bomer,  Q.C.  and  E.  M.  WiUiams  for  the 
executors. 

Cotton,  L.J. — ^This  is  an  appeal  from  a  decision 
of  Chitty,  J.,  following  an  opinion  expressed  by 
Jessel,  M.B..,  that  the  profits  of  the  business  were 
capital,  and  that  the  tenant  for  life  was  onlv 
entitled  to  4  per  cent,  upon  the  profits  of  the 
business  since  the  testator's  death.  This  is  the 
will  of  a  wholesale  provision  merchant.  The 
general  rule  is,  that  where  property  or  a  security 
IS  of  diminishing  value  it  is  the  duty  of  trustees 
to  realise  as  speedily  as  possible,  and  that,  if  the 
property  is  not  realised  immediately,  the  tenant 


for  life  is  only  entitled  to  interest  on  the  value  at 
which  it  may  be  realised.  A  testator  can,  however, 
say  that  the  investment  shall  be  continued  or  the 
sale  postponed,  and  that  the  tenant  for  life  shall 
have,  not  4  per  cent.,  but  the  whole  profit.  The 
testator  is  at  liberty  to  so  direct,  and  the  question 
here  is  whether  he  has  so  directed.  He  gives  his 
real  and  personal  estate  to  trustees,  upon  trust  to 
sell,  convert,  and  invest,  and  to  pay  the  income  to 
his  widow  during  widowhood.  He  aJterwards  gives 
power  to  the  trustees  to  postpone  the  sale  of  his 
real  and  personal  estate  or  any  part  thereof.  [His 
Lordship  read  the  power  set  out  above.]  In  my 
opinion  that  clause  must  apply  tu  his  business, 
which  was  the  greater  part  of  ms  personal  estate; 
The  trustees  had  power  to  postpone  the  sale  of 
the  business,  not,  of  course,  for  the  purpose  of 
continuing  it  with  a  view  to  making  profits  by 
carrying  it  on,  but  for  the  purpose  of  keeping  it 
together  and  selling  it  as  a  going  concern.  There 
is  an  implied  power  to  carry  it  on  for  the  purpose 
of  such  a  sale.  It  does  not  appear  tnat  the 
executors  have  carried  on  the  business  for  an  un- 
reasonable time  for  such  a  purpose;  that  is  not 
suggested  by  the  respondents.  The  business 
having  been  carried  on  to  that  extent,  the  question 
then  is,  whether  the  tenant  for  life  is  to  have  the 
whole  profits.  The  testator  says  that  the  rents, 
profits,  and  income  accruing  after  his  death  from 
such  part  of  his  real  or  personal  estate  as  shall  for 
the  time  being  remain  unsold,  shall,  after  payment 
thereout  of  all  incidental  expenses  and  outgoings, 
be  paid  to  the  person  or  persons  to  whom  the  in- 
come would  for  the  time  being  be  paid  if  such 
sale  had  actually  been  made.  Now,  although  the 
discretionary  powers  exercised  by  trustees,  are 
not  to  affect  the  rights  of  the  cestuia  que  trust  as 
declared  by  the  wSl,  yet  when  the  testator  has 
himself  said  what  is  to  be  done  with  the  income 
accruing  whilst  the  sale  is  postponed,  the  general 
rule  does  not  apply,  and  we  must  give  effect  to 
his  plainly  expressed  intention.  If  there  had  been 
no  such  direction  in  this  will,  the  general  rule 
would  have  applied,  under  which  the  tenant  for 
life  would  only  have  been  entitled  to  4  per  cent, 
as  the  income  of  the  business  ;  but,  in  my  opinion, 
considering  that  the  trustees  have  a  duty  to  con- 
vert, and  at  the  same  time  power  to  postpone  the 
conversion,  they  have  an  implied  authority  to  con- 
tinue the  business  for  the  purpose  of  conversion, 
and  the  testator  has  distinctly  said  that  in  that 
case  the  tenant  for  life  is  to  have  the  whole  profits. 
In  coming  to  that  conclusion  we  do  not  infringe 
any  of  the  rules  laid  down  in  the  authorities  re- 
ferred to.  The  net  profits  arising  from  the  busi- 
ness during  the  time  that  it  was  carried  on  are, 
in  my  opinion,  income  to  be  paid  to  the  tenant 
for  life. 

"Bowes,  L.J. — I  am  of  the  same  opinion.  The 
general  rule  is  beyond  controversy;  but  the 
question  we  have  to  decide  is,  whether  the  testator 
has  not  given  directions  in  express  language,  as  to 
what  is  to  be  done  with  the  profits  until  sale.  It 
seems  to  me  that  it  is  a  simple  matter  of  inter- 
pretation of  the  words  of  the  will,  and  that  it 
contains  such  directions. 

F£T,L.J. — ^I  am  of  the  same  opinion.  The  terms 
of  this  will  seem  to  amount  to  a  direction  by  the 
testator  that  in  certain  circumstances  his  business 
shall  be  continued,  and  that  if  it  is  continued  the 
profits  shall  be  paid  to  the  tenant  for  life.    The 
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eeneral  rule,  in  the  absence  of  on  ezprees  direction, 
IB  undoubted,  and  the  only  question  is  whether 
there  is  such  a  direction  in  this  will.    Power  is 

S'ven  by  the  testator  to  his  trustees  to  postpone 
fi  sale  of  the  personal  estate.  The  business,  and 
the  property  or  capital  employed  in  it,  were  the 
main  part  of  that  personal  estate.  It  would  be  a 
strong  thing,  therefore,  to  say  that  the  power  to 
postpone  the  sale  did  not  apply  to  the  business. 
To  postpone  the  sale  of  the  business  involres 
continuing  it  in  the  meantime.  Therefore,  in  my 
opimon,  the  will  authorises  the  executors  to 
cany  the  business  on  until  sale,  and  expressly 
declares  that  in  the  event  of  postponement  the 
profits  shall  be  paid  to  the  persons  to  whom  the 
mcome  would  nave  been  paid  if  the  sale  had 
actvally  taken  place.  My  own  belief  is  that  the 
intention  of  the  testator  in  inserting  this  clause 
was  expressly  to  provide  for  the  question  we  are 
now  deciding.  ^^^^  ^j^^ 

Solicitors  for  the  appellant,  W.  E.  WUhaU 
and  Co. 

Solicitors  for  the  respondents,  Courtenay, 
Croome,  and  Son,  agents  for  BedU  and  Martin, 
Ttotding. 

Feb.  23,  27,  Mdreh  1  and  5. 
(Before  Lord  Subohke,  L.O.,  Cottoh  and  Fkt, 
L.JJ.) 
LxoHASs  AND  Ellis  v.  Wklls  asd  Co.  (a) 
Trode    mark — Descriptive   word — "  VdivoUne  " — 
Five  yeart'  regittration — Trade  Maries  Begitbra- 
turn  Act  1875  (38  ^  39  Viet.  e.  91),  m.  3,  5, 10. 
A  word  which  is  eimply  deteriptive  of  an  artiele  m 
not  a  trade  marh,  unleet   ii   has  been  so  uaed 
iefore  the  pasting  of  the  Trade  Marks  Registra- 
tion Act  1875,  and  the  fact  of  its  having  been 
registered  for  five  years  as  a  trade  mark  wiU  not 
prevent  the  registration  being  egpunged,  nor  wiU 
exehuive  itser  obtained  by  the  protection  of  sueh 
improper  registration  give  the  holder  any  rights 
to  restrain  its  use  by  otJier  persons  which  he 
vmiid  not  otherwise  have  possessed. 
QutcBre,  whether  such  a  prior  user  witl  erMble  the 
parson  using  sueh  a  descriptioe  word  to  register 
it  a*  a  trade  mark,  and  if  to,  whether  prior  user 
in  a  foreign  country  is  sufficient. 
Such    a   d^eriptive  word   uted    alone  is    not    a 
"  heading  "  within  teet.  10  of  the  Act,  so  as  to 
emtUle  the  person  using  it  to  register  ii,im^ 
<ibsenee  of  user  prior  to  the  Act. 
"Heading,"  in  sect.  10,  only  applies  to  a  word  when 

it  is  used  in  eombinaiion  with  tome  derriee. 
The  judgment  of  Pearson,  J.  (60  L.  T.  Sep.  N.  8. 

SS)  c^prmed. 
Ok  the  14th  Aug.  1877  the  phuntiffs,  who  were 
numn&ctnrers  in  America  of  lubricating  oils 
irhicb  they  had  sold  in  this  country  for  many 
▼ears,  registered  as  a  trade  mark,  in  class  47,  a 
device  consisting  of  a  white  crescent-shaped  shield 
with  black  spots,  crossed  by  the  word  "valvo- 
line"  in  large  black  capital  letters.  The  mark 
I  under  the  number  12,907  in  the  Trade 


Marks  Journal  of  26th  Sept.  1877. 

It  had  been  previously  registered  in  America  in 
Oct.  1873. 

In  Jan.  1878  T.  Horsburgh  and  Co.  applied  to 
register  a  trade  mark  consisting  of  a  different 

<•)  Mivottei  by  FUBK  SVAKS,  Eaq.,  BanMnvMplftir. 


device  containing  the  word  "valvolenm"  in 
respect  also  of  lubricating  oils  made  by  them. 
Their  trade  mark  had  been  registered  in  America 
in  Oct.  1873. 

The  plaintiffs  thereupon  commenced  an  action 
against  them,  and  on  the  2nd  Feb.  1878  a  sum- 
mons, adjourned  into  court,  was  heard  before 
Jessel,  M.B.,  asking  that  such  application  might 
be  refused,  and  that  the  registrar  might  be 
ordered  not  to  enter  the  proposed  trade  mark  on 
the  register.  The  summons  was  dismissed  by  the 
Master  of  the  Bolls  for  the  reasons  given  in  hig 
judgment  in  Be  Horsburgh  (50  L.  T.  Eep.  N.  S. 
23,  n.). 

On  the  22nd  Feb.  1878  the  plaintiffs  applied  to 
register,  and  ultimately  did  register,  as  a  trade 
mark,  tiie  word  "  valvoline  "  plainly  printed  by 
itself.  It  so  appeared  as  No.  14,297  in  the  Trade 
Marks  Joumcu  for  the  Srd  April  1878,  and  had 
been  used  by  the  plaintiffs  ever  since. 

On  the  2nd  Nov.,  the  defendants  in  the  present 
action  having  begun  to  use  the  word  "  valroline  " 
in  connection  with  their  oils,  the  plaintiffs  com- 
menced  the  present  action  to  restrain  them  from 
BO  doing ;  and  on  the  11th  Jan.  1884  moved  for 
an  injunction  in  the  following  terms,  viz. :  that 
the  defendants,  their  servants  and  agents,  mid^t 
be  restrained  "from  infringing  the  plaintiffs' 
registered  trade  marks  No.  1^917  and  No.  14,297, 
class  47,  or  either  of  them,  and  from  selling, 
offering  for  sale,  or  in  any  way  representing  as 
'  valvoline '  any  lubricating  oil  not  made  by  the 
plaintiffs,  or  from  issuing  any  circular,  bill-head, 
ticket,  show-card,  invoice,  advertisement,  or  other 
document  representing,  stating,  or  describing  as 
'  valvoline '  any  lubricating  oU  not  made  by  the 
plaintiffs." 

On  the  same  day  the  defendants  moved  that 
the  register  of  tnule  marks  might  be  rectified 
by  removing  therefrom  the  alleged  trade  mark 
No.  14,297,  and  entering  thereon,  against  the 
registration  of  No.  12,917,  a  note  disclaiming  any 
exclusive  right  to  the  use  of  the  word  "  valvoline, 
whether  aa  part  of  the  mark  No.  12,917  or 
otherwise. 

Pearson  J.  held  that  the  word  was  merely  de- 
scriptive of  lubricating  oil  and  equivalent  to 
"  v^ve  oil ;"  that  it  had  been  used  by  the  plain- 
tifb  aa  mere  description  from  1873  to  1878,  and 
that  in  the  latter  years  the  plaintiffs  could  not 
appropriate  it  as  their  exclusive  property  in  con- 
nection with  oil.  His  Lordship  accordingly  refused 
the  motion  of  the  plaintiffs,  and  ordered  tne  regu- 
tration  to  be  expunged :   (50  L.  T.  Bep.  N.  S.  23.) 

The  plaintiffs  appealed  from  both  orders. 

On  the  23rd  Feb.  1884,  when  the  appeals  came 
on  for  hearing,  the  plaintiffs  asked  for  leave,  in  tho 
appeal  as  to  expunging  the  registration,  to  put  in 
fresh  evidence  as  to  the  user  of  the  mark  prior  to 
1875.  The  Court  decided  to  hear  that  appeal  first 
on  the  original  evidenoe,  reserving  the  right  to 
allow  fresh  evidence,  if  thought  fit,  after  hearing 
the  other  appeal,  and  examinmg  the  new  evidence 
to  be  adduced  on  that  appeal.  The  court  ulti- 
mately declined  to  allow  any  fresh  evidence  on 
the  appeal  as  to  registration,  considering  that  it 
must,  to  be  eff ectutJ,  and  in  fact  did,  contradict  the 
plaintiffs'  evidenoe  in  Be  Honbwrgh,  which  showed 
that  they  had  used  the  mark  prior  to  1875,  but 
only  in  combinaticm  with  other  things.  The  effect 
of  the  fresh  evidence  used  in  the  interlocutory 
appeal  is  stated  in  the  judgmenta.     ^QQIc 
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Atton,  Q.  C.  and  WiUU  Bund  for  the  appel- 
lants. 

Cozent-Hardy,  Q.O.  and  Harry  Greenwood  tor 
the  respondents. 

The  following  cases  were  cited : 

Be  BorOurgh,  SO  L.  T.  Bep.  N.  8. 28,  a. ; 

it*  Palmer'*  Trade  Uarh,&  L.  T.  Bep.  N.  8.  787 ;  21 

Clu DiT. 47s  4S  L.  T. Bep. N.  8. 52;  24  Ch.  Dir. 

5M: 
Xrinol«um  Jtatnrfaeturing  Company  t.  Ndtm,  38  L.  T. 

Bm.  N.  8.  448 ;  7  Ch.  I>iT.»4; 
Be  Hyde  and  Co.'i  Trade  Mm*.  88  L.  T.  B«p.  TH.  8. 

777;  7Ch.DlT.724; 
Stnoar  Jfantt/actMrtna  Company  t.  Loog,  40  L.  T, 

Bep.  N.  8. 484 ;  8  App.  Caa.  15 ; 
Ba  parte  8t«pk«iw,  3  Ch.  Div.  659 ; 
Orr-Bvoing  r.  Johmlon,  7  App.  Cas.  219  ; 
Orr-Bvring  t.  Begidrar  of  T^nide  Uarki,  41 L.  T.  Bep. 

N.  a  239 ;  4  App.  Cu.  479. 

The  argpoments  sufficiently  appear  from  the 
judgments. 

Lord  Selbobnx,  L.C. — ^We  think  that  sufficient 
groonda  have  not  been  shown  to  induce  us  to 
disturb  the  orders  which  have  been  made  by  the 
learned  judge  below.  It  will,  I  think,  be  con- 
venient to  deal  first  with  the  question  of  the  right 
of  Messrs.  Leonard  and  Ellis  to  remain  registered 
for  the  word  "yalvoline,"  standing  alone,  as  a 
trade  mark;  because,  if  they  have  that  right,  this 
circular  is  an  infringement  of  it,  but  if  they  have 
not  that  right,  then  a  different  question  arises 
upon  the  motion  for  the  injunction.  Now  there 
are  some  points  of  law  which  appear  to  me  to 
have  been  determined  by  this  court  in  Be  Palmer' » 
Trade  Marh,  and  which,  at  all  events  in  this 
court,  must  be  taken  as  settled  law,  and  they  are 
very  material  with  respect  to  the  application  to 
remove  this  mark — the  word  "  valvoline,"  standing 
alone — from  the  register  of  trade  marks.  It  was 
determined  in  that  case,  upon  the  construction  of 
sects.  3  and  5  of  the  Act,  that  sect.  3,  which  makes 
the  registry  of  a  trade  mark  prima  facie  evidence 
of  the  right  of  the  registered  proprietor  to  the 
exclusive  use  of  that  trade  mark,  and  makes  the 
continuance  of  that  registration  for  five  years 
conclusive  evidence  of  the  same  thing,  subject  to 
the  provisions  of  the  Act,  does  not  control,  and 
has  no  bearing  upon,  the  right  of  anyone  who 
liolds  himself  agg^eved  by  any  improper  regis- 
tration to  apply  under  sect.  5  for  the  removal  from 
the  register  of  the  alleged  trade  mark  which  he 
says  has  been  improperly  registered.  That  being 
so,  it  seems  to  me  tnat  sect.  3  is  entirely  out  of 
the  case.  If  the  registration  for  five  years  which 
has  taken  place  here  is  not  conclusive  evidence,  it 
la  for  this  puirjose  per  m  no  evidence  at  all ; 
liecause  that  wnich  m  the  one  case,  in  less  than 
the  five  years,  is  jjrimd/ocie  evidence,  becomes  after 
five  years  conclusive,  and  if  it  were  conclusive  for 
this  purpose,  there  would  be  an  end  of  the 
question,  and  no  application  under  the  5th  section 
could  be  entertamed.  In  Be  Palmet't  Trade 
Mark  it  was  determined  that  that  was  not  so. 
Consequently  we  have  in  this  case  nothing  to  do 
with  sect.  3.  The  registration  for  this  purpose  is 
neither prtnui/aeM  nor  conclusive  evidence ;  but  of 
coarse  anyone  who  makes  an  application  to  take 
a  roistered  mark  ofE  the  roister  under  sect.  5 
has  upon  him  the  ordinarv  burden  of  proving 
iiiat  it  ought  to  be  taken  off,  and  if  he  takes  the 
.ground,  which  in  this  case  is  taken,  that  the 
mark  registered  as  a  trade  mark  is  not  authorised 
to  be  so  reg^tered  under  the  Act,  afthongh  the 


words  are  not  authorised  to  be  registered,  yet  io 
my  opinion  some  burden  of  proof  lies  upon  him. 
The  fact  of  its  being  registered  prevents  it  from 
being  assumed,  as  against  the  registered  person, 
that  it  was  not  within  any  of  the  terms  of  the 
10th  section  of  the  Act,  which  define  what  marks 
are  authorised  to  be  used,  unless  some  grounds  at 
all  events  are  shown  for  putting  on  the  party  who 
has  registered  the  burden  of  placing  the  court  in 
possession  of  the  grounds  on  which  he  asserts 
that  he  is  entitled  to  register ;  at  all  events  I  am 
disposed  to  take  that  view,  notwithstanding  tha 
general  view  that  no  man  is  bound  to  prove  a 
negative.  But  in  this  case  the  matter  has  been 
fairly  brought  into  controversy  on  both  sides. 
Both  sides  liave  gone  into  evidence,  and,  when 
that  is  the  case,  we  must  look  at  the  result  of  the 
evidence  as  a  whole  (the  evidence  on  the  one  sid^ 
and  the  evidence  upon  the  other) ;  and  in  sub- 
stance, the  controversy  so  arising,  it  does  appear 
to  me  that,  if  the  man  who  is  in  possession  and 
must  be  in  possession  of  the  proper  means  of 
showing,  by  affirmative  evidence,  how  the  facts 
stand  as  to  the  mark  in  onestion,  goes  into  the 
merits,  and  tells  you  what  ne  thinks  it  is  material 
to  tell  you,  you  must  see  whether  the  proper 
inference  from  what  he  has  said,  and  from  what 
he  has  not  said,  is  one  way  or  the  other.  The 
portion  of  the  10th  section  which  is  material  is 
this,  "  For  the  purpose  of  this  Act,  a  tmde  mark 
consists  of  one  or  more  of  the  following  essential 
particulars" — I  pass  over  the  two  first  upon 
which  no  question  has  arisen.  The  third  is  "  A 
distinctive  device,  mark,  heading,  label,  or  ticket; 
and  there  may  be  added  to  any  one  or  more  of  the 
said  particulars  any  letters,  words,  or  figures,  or 
oombmation  of  letters,  woriis,  or  figures."  And 
by  the  same  section,  "  Any  special  and  distinctive 
word  or  words  or  combination  of  figures  or  letters 
used  as  a  trade  mark  before  the  passing  of  this 
Act  may  be  registered  as  such  under  this  Act." 
Mr.  Aston  suggested  that  the  words  in  the 
sentence  which  I  have  last  read — "before  the 
passing  of  this  Act" — were  not  applicable  to  a 
heading,  but  that  that  was  at  large  without  refer- 
ence to  time,  and  that  the  words  in  question 
might  be  used  as  a  heading;  and  I  suppose  he 
meant  to  suggest  that  upon  the  evidence  there 
was  sufficient  proof  that  it  was.  Ic  is  to  me 
perfectly  apparent  that  the  opinion  which  was 
given  in  Me  Palmet'e  Trade  Mark,  when  it  was 
heard  upon  the  facts,  is  perfectly  correct,  namely, 
that  these  latter  words,  "  Any  special  and  dis- 
tinctive word  or  words  used  as  a  trade  mark 
before  the  passing  of  this  Act,"  referred  to  the 
words  when  used  alone,  not  when  used  in  combi- 
nation with  any  other  device.  And  to  say  that  a 
word  used  alone,  not  in  combination  with  any 
other  device,  if  it  was  used  as  a  heading,  is  by 
the  prior  portion  of  the  section  discharged  firom 
the  condition  of  time  that  it  must  be  used  before 
the  passing  of  this  Act,  is  manifestly  to  strike 
those  words — and  I  might  add  that  clause — out  of 
the  Act  entirely ;  because,  whatever  is  said  of  a 
heading  is  said  of  any  distinctive  device,  any 
distinctive  mark,  any  distinctive  label,  or  any 
distinctive  ticket,  which  would  therefore  simply 
mean  that,  in  every  case  whatever,  the  oonditUHi 
"  before  the  passing  of  this  Act "  is  to  be  got 
rid  of  as  to  a  name,  or  a  word,  or  anything  dse 
which  has  been  used  as  a  device,  or  as  a  mark,  or 
as  a  label,  or  as  a  ticket.    I  entirely  agree  myself 
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with  the  opinion  ezpregged  in  this  conrt,  that 
these  words  refer  to  and  exclusively  govern  the 
case  of  the  re^try  of  a  word  or  words  without 
any  other  device  accompanying  it.  Now  we 
come  to  the  question  ahout  tms  word  "  valvoline." 
For  my  part  I  am  not  disposed  to  doubt  that,  if 
that  wora  had  been  used  as  a  trade  mark  before 
the  passing  of  the  Act,  in  the  United  Kingdom 
at  all  events,  it  might  have  been  registered 
under  the  Act.  It  is  said  that  in  Be  Hora- 
hurgh,  Jessel,  M.B.  spoke  of  the  word  as 
if  it  belonged  to  the  ordinary  English  lan- 
gnaee,  and  was  merely  the  equivalent  of 
"valve  oil."  I  suspect  that  his  Lordship 
used  the  language  so  referred  to  on  that  subject, 
rather  with  reference  to  the  word  "  valve,"  which 
was  the  common  term  of  "  valvoline  "  and  "  val- 
Toleum,"  than  for  a  purpose  which  would  justify 
the  argument  founded  upon  it  here,  that  the  word 
was  not  a  word  capable  of  registration.  To  me, 
I  confess,  it  seems  that  the  inventor  of  that  word, 
if  he  had  used  it  as  a  trade  mark,  would  have  been 
at  liberty  to  do  so.  But  then  the  question  is, 
whether,  upon  the  evidence  that  was  before  the 
learned  judge  below,  there  was  any  proof  of  his 
having  so  used  it.  That  evidence  was  not  all 
which  we  have  heard  to-day  upon  the  question  of 
tlie  interlocutory  injunction.  We  declined  in  the 
first  instanoe  to  autnorise  the  introduction  of  new 
evidence  upon  what  I  may  call  the  question  of 
registration,  that  being  a  final  appeal,  tne  learned 
judge  having  been  asked  to  allow  it  in  so  late  a 
stage  of  the  case  before  him  as  to  make  him  think 
it  unfit  to  do  so,  and  we  did  not  see  our  way  to 
permit  further  evidence  to  be  offered  until  we  had 
heard  the  case.  Having  heard  it  we  continued  in 
the  sajab  mind,  reserving,  however,  to  ourselves 
the  power,  if  we  had  seen  cause  to  do  it,  to  allow 
further  evidence  to  be  given  after  hearing  the  in- 
terlocutory appeal.  We  have  now  heard  the  in- 
terlocQtory  ai^)eal,  and  I  am  of  opinion  that 
nothing  mts  come  out  upon  that  appeal  which 
makes  it  right  for  us  to  admit,  upon  the  question 
of  registration,  any  other  evidence  than  that  which 
was  before  the  court  below.  The  evidence  before 
the  court  below  alto^ther  failed  to  establish  to 
our  satisfaction,  certainly  at  least  to  mine,  and  I 
think  to  that  of  mv  learned  brothers,  any  use 
whatever  of  the  word  "  valvoline,"  standing  alone, 
as  a  trade  mark  before  the  passing  of  the  Act  of 
1875.  Upon  the  evidence  offered  upon  that 
occasion,  and  upon  the  former  occasion,  in  oppo- 
sition to  Mr.  Horsburgh's  claim  to  register  the 
word  "  valvoleum,"  which  was  all  the  evidence 
which  at  that  time  either  party  thought  it  neces- 
sary to  go  into,  either  upon  the  question  of  regis- 
tration, or  upon  the  question  of  injunction, 
it  appeared  to  the  court,  and  it  appears 
to  me,  that  the  just  conclusion  was  that 
there  had  been  no  nse  as  a  trade  mark 
<rf  the  word  "  valvoline,"  in  this  country,  before 
the  passing  of  the  Act  of  1875.  It  has  lieen  sug- 
gested this  morning  by  Mr.  i^ston,  that  the  use  of 
It,  even  in  the  United  States,  might  be  enough  to 
satisfy  the  words  of  the  Act.  I  do  not  feel  I 
obliged  to  express  any  conclusive  opinion  upon 
that  point,  because  there  was  not  in  the  court 
bek>w,  and  even  now  upon  the  interlocutory 
application  there  is  not,  any  evidence  satisfactory 
to  my  mind  that  the  word  "valvoline"  alone 
had  before  1875  ever  been  used  as  a  trade  mark, 
even  in  the  United  States.    The  meaning  of  the 


words  "  used  as  a  trade  mark  "  is  not  "  used  to 
describe  an  article."  I  do  not  at  all  mean  to  say 
that  it  is  impossible  that  a  word  which  is  used  to 
describe  an  article  may  also,  if  the  proper  means 
are  taken  at  the  proper  time,  be  used  as  a  trade 
mark.  In  that  case  the  two  things  would  require 
to  be  distinguished ;  but  nothing  is  of  more  im- 
portance, when  any  such  double  use  does  take 
place,  than  to  remember  the  difference  between 
the  use  as  a  trade  mark  and  the  use  as  a  descrip- 
tive  term.  If  the  article  itself  which  is  made  is 
puhlusi  jwrit,  and  anybody  may  make  it,  then  the 
maker  is  at  liberty,  provided  he  does  so  honestly,  to 
describe  it  by  the  descriptive  term  by  which  it 
is  properly  known  in  the  trade,  and  no  right  of 
monopoly  to  that  descriptive  term  can  be  ac- 
quired otherwise  than  by  using  it  as  a  trade 
mark.  If  it  is  used  as  a  trade  mark,  then  it  is 
that  use,  and  not  the  other  use,  which  may  be 
restrained.  Now  I  think  I  may  without  impro- 
priety, though  referring  to  words  used  by  myself, 
illnstrato  the  distinction  to  which  I  am  now 
alluding  by  the  case  in  the  House  of  Lords  of 
The  Binder  Manufacturing  Gompany  v.  Loog, 
which  Mr.  Aston  mentioned  in  the  argpiment 
the  other  day.  There  both  questions  arose. 
There  was  a  label  which  was  not  an  infringement 
of  the  plaintiffs'  trade  mark  in  any  Other  wav 
than  that  it  introduced  the  word  "  Singer,"  whicn 
was  upon  the  plaintiffs'  trade  mark.  The  context 
was  different,  but  there  was  nothing  which 
specially  belonged  to  the  plaintiffs,  either  in  the 
fonn  of  the  laoiel,  or  in  the  article  manufactured, 
although  it  resembled  as  nearly  as  possible 
what  the  plaintiffs  manufactured.  This  court 
held  that  that  use  of  the  label,  introducing 
the  use  of  the  word  "  Singer,"  which  was  the 
most  distinctive  word  in  the  plaintiffs'  label,  was 
improper,  and  under  some  pressure,  I  believe,  the 
detenoants  consented  in  this  court  to  an  injunc- 
tion restraining  them  from  the  use  of  it ;  at  all ' 
events  there  was  such  an  injunction,  and  in  the 
House  of  Lords  entire  concurrence  in  that  part  of 
the  judgment  of  this  conrt  was  expressed  by  all 
the  Lords  who  delivered  their  opinions.  But 
then  the  plaintiffs  went  on,  in  the  same  action,  to 
seek  to  have  restrained  any  nse  whatover  bv  the 
defendants  in  connection  with  sewing  macnines 
of  the  word  "  Singer,"  saying  that  they  had  got 
(very  much  as  is  here  said  about  the  word  "  val- 
voline") an  exclusive  right  to  the  use  of  the  word 
quocnnqyc  modo,  and  not  merely  as  part  of  their 
brand,  or  mark,  or  label.  Both  this  court  and 
the  House  of  Lords  declined  to  adopt  thai  view, 
and,  having  before  them  certain  circulars,  price 
lists,  advertisements,  and  other  documents  in 
which  the  defendants  had  largely  used  the  word 
"  Singer,"  but  at  the  same  time  had  used  it  in 
such  a  way  that  there  was  no  tendency  to  repre- 
sent the  manufacture  as  the  plaintiffs'  manuiao- 
ture  unless  they  had  an  exclusive  right  to  the 
use  of  the  word  "  Singer,"  both  this  court  and 
the  House  of  Lords  declined  to  interfere  with  the 
use  by  the  defendants  of  the  word  "  Singer." 
What  I  myself  said  (I  believe  with  the  concur- 
rence of  the  Lords  in  the  case)  I  may  repeat  here, 
because  it  appears  to  me  accurately  to  express  the 
principle  on  which  the  descriptive  use  of  the 
word  IS  to  be  distinguished  from  the  piracy  of  a 
trade  mark.  "The  counsel  for  the  appdlants 
lastly  argued,"  I  said,  "that  the  plaintiffs,  trading 
under  Mr.  Singer's  name,  and  using  bis  trade 
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mark,  had  acquired  SDch  a  right  to  property  in 
that  name  as  to  entitle  them  to  restram  any  rival 
in  trade  from  introducing  it  into  any  of  his  price 
lists,  circulars,  or  advertisements,  even  in  such  a 
way  as  might  exclude  the  possibility  of  its  being 
underatooH  to  represent,  directly  or  indirectly, 
that  the  goods  sold  by  him  -were  manufactured  iy 
the  plaintiffs,  or  that  his  trade  or  business  was 
identical  or  connected  with  the  trade  or  busi- 
iWBs  of  the  plaintiffs.  For  that  argument 
no  authority  was  cited;  and  it  cannot,  in 
my  opinion,  be  maintained  on  any  principle. 
The  reputation  acquired  by  machines  of  a 
particular  form  of  construction  is  one  thing; 
the  reputation  of  the  plaintiffs  as  manufac- 
turers is  another.  If  tue  defendant  has  no 
right,  under  colour  of  the  former,  to  invade 
the  latter,  neither  have  the  plaintiffs  any  right, 
under  colour  of  the  latter,  to  claim  (in  effect)  a 
monopoly  of  the  former.  If  the  defendant  has 
(and  it  is  not  denied  that  he  has)  a  right  to  make 
and  sell,  in  competition  with  the  plaintiffs, 
articles  similar  in  form  and  construction  to  those 
made  and  sold  by  the  plaintiffs,  he  must  also  have 
a  right  to  say  that  he  does  so,  and  to  employ  for 
that  purpose  the  terminology  common  in  his  trade, 
provided  always  that  he  does  this  in  a  fair,  distinct, 
and  unequivocal  way."  Therefore,  as  it  appears  to 
me,  it  was  necessai^,  in  order  to  bring  tms  term 
under  the  10th  section  of  the  Act  of  Parliament,  to 
show  a  use  of  it,  not  as  a  descriptive  term,  but  as 
a  trade  mark,  and  no  such  use  has  been  shown. 
The  question  therefore  does  not  arise,  whether,  if 
it  were  used  in  both  ways,  the  one  would  be  pre- 
judiced by  the  other.  Now  what  is  the  effect  of 
the  evidence?  It  appears  to  me  that  the  evidence, 
taken  as  a  whole,  comes  to  this  point.  I  will 
refer  first  to  what  was  before  Jessel,  M.R.  in  JJ« 
Sorshurgh.  Upon  that  occasion  the  plaintiffs, 
although  they  proceeded  under  the  6th  section  of 
the  Act,  yet  had  every  possible  opportunity  for 
making  out  in  every  way  they  could  that  the  use 
of  the  word  "  valvolenm  "  was  either  an  infringe- 
ment of  their  then  registered  mark,  which  was 
not  a  word  only,  but  the  word  in  combination,  or 
an  infringement  of  any  right  for  which  they 
could  have  maintained  an  injunction.  And  look- 
ing to  what  they  did  say,  as  well  as  to  what  they 
did  not  say,  I  am  tottoly  unable  to  accept  the 
suggestion  that  they  abstained  from  going 
into  evidence  as  to  the  use  of  the  word  "  valvoline" 
as  a  trade  mark  because  they  thought  it  suf- 
ficient to  rely  upon  something  else.  What  they 
did  say,  and  what  their  witnesses  said,  was  this, 
not  merely  that  they  had  got  the  registered  mark 
of  which  the  word  "valvoline"  was  part;  but 
that  the  word  was  a  name  for  this  class  of  oil,  and 
that  it  was  known  as  describing  the  peculiar  class 
of  oil  sold  by  the  plaintiffs,  and  Mr.  Ellis  himself 
said  in  his  affidavit  upon  that  o<;casion:  "The 
Inbricating  oil  used  by  my  said  firm  is  well 
known  in  the  trade,  and  is  usually  asked  for  by 
the  name  of  '  valvoline,'  that  word  being  de- 
scriptive of  a  peculiar  kind  of  oil  made  by  ns  for 
the  valves  and  cylinders  of  steam-engines."  That 
was  really  in  substance  the  whole  evidence  before 
Pearson,  J.  upon  this  qnesticm.  Therefore  Mr. 
Ellis  relied  upon  it  as  a  word  descriptive  of  a 
peculiar  class  of  oUs,  and  his  witnesses  say  the 
same  thing.  It  appears  to  me  that  it  is  not 
enough  to  make  it  rcgisterable  under  the  10th 
BfBotian  i  that  does  not  show  that  it  was  used  as  a 


trade  mark  at  all,  bnt  shows  something  different. 
That  clearly  appears  to  me  to  be  the  whole  case 
as  it  stood  upon  the  evidence  before  Pearson,  J. 
on  the  question  of  registration,  and  before  him 
the  evidence  was  the  same  upon  the  question  of 
injunction,  and  upon  that  evidence  I  cannot  help 
thinking  that  he  was  quite  right.  Bnt  now  we 
have  the  question  upon  the  injunction  before  us 
on  new  evidence,  and  I  am  sorry  to  say  that  some 
portions  at  least  of  that  evidence  look  like  a 
direct  contradiction  in  terms  of  what  was  stated 
by  Mr.  Ellis  and  his  witnesses,  and  particularly 
by  Mr.  Ellis  himself  in  the  former  evidence,  for 
whereas,  in  the  passage  to  which  I  have  jnst 
referred,  be  distinctly  said  it  was  descriptive  of  a 
peculiar  class  of  oUs,  in  the  new  affidavit  he  says 
it  is  not  descriptive.  Bnt  we  must  look,  not  only 
at  what  he  says,  but  at  the  evidence  as  a  whole. 
Mr.  Buckley  and  Mr.  Bedford,  two  of  his  other 
witnesses,  even  upon  this  occasion  still  adhere  to 
the  former  language.  Mr.  Bedford  says :  "  I 
know  and  have  always  known  valvoline  as  a  name 
of  a  special  lubricating  oil  manufactured  and 
invented  by  the  plaintiffs ;"  and  afterwards  he 
savs,  "There  is  no  other  lubricant,  or  class  of 
lubricapt,  known  to  the  trade  by  the  name  of 
'valvolme,'  except  that  manufactured  by  the 
plaintiffs."  That  is  not  only  saying  that  it  is 
a  descriptive  name  of  a  special  oU,  but  suggest- 
ing  that  nobody  but  the  plaintiffs  manufactures 
that  particular  kind  of  oil,  and  the  plaintiffs 
invented  it.  It  does  not  say,  I  admit,  that  they 
had  taken  out  a  patent  for  it,  but  I  apprehend 
that  if  the  fact  be  (and  it  is  not  now  disputed) 
that  everybody  has  the  right  to  manufacture  that 
oil  as  well  as  the  plaintiff,  then  this  is  a  statement 
that  the  whole  trade  know  the  thing  by  this 
description,  and  not  that  they  know  it  as  a  special 
mark  of  the  manufacture  by  the  plaintiffs  of  a 
thing  which  everybody  may  manufacture.  So 
Mr.  Buckley  calls  attention  to  the  word  as  being 
descriptive  of  a  particular  kind  of  oil.  Although 
it  is  clear  that  it  has  been  registered  in  some 
sense  since  1878,  that  has  nothing  to  do  with  it, 
because,  though  it  was  registered,  yet  it  may  be 
that  it  was  improperly  registered,  and  ought  not 
to  remain  on  the  register.  The  plaintiff  have 
put  in  a  number  of  the  documents  which  they 
circulate,  and  it  appears  to  me  that  almost  every 
one  of  these  documents  tends  more  and  more 
distinctly  to  confirm  the  impression  which  is  pro- 
duced by  the  plaintiffs'  affidavits.  I  have  one 
which  is  headed  "  Superior  lubricating  oils, 
manufactured  by  the  same  patented  process  as 
the  cylinder  oil,"  for  certain  purposes  which  are 
mentioned.  That  goes  a  little  turther.  It  alleges 
that  they  have,  or  had,  a  patent,  either  in  America 
or  elsewhere,  by  which  they  manu&ctnre  this 
class  of  oUs,  which  they  describe  as  a  "particular 
class,"  a  "particular  kind,"  "peculiar,"  and 
"  special ;"  for  all  those  words  are  used  in  different 
places,  and  manifestly  mean  something  different 
from  what  anybody  else  manufactures.  In  the 
same  document  they  say  it  is  a  different  kind  of 
oil  from  that  which  has  ever  been  offered  bef(»«, 
and  by  theirpatented  process  is  refined  without  tar- 
ring, &c.  In  another  document  they  say,  "We  call 
the  attention  of  manufacturers  to  the  feict  that  by 
our  new  process  of  refining  we  are  making  mineral 
oil,"  &c.,  &c.  In  another  document  tney  say: 
"  Valvoline  is  for  this  purpose  a  hydro-carbon  or 
mineral  oil,  which  stands  a  very  high  temperature 
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of  heat  without  generating  acid  or  leaving  a 
gummy  deposit  about  the  piston."  And  I  might 
go  into  other  documents  all  tending  to  the  same 
end.  The  conclusion  to  which,  in  my  mind,  they 
irresistibly  lead  is  not  only  that  this  has  been 
used  as  a  descriptive  term,  but  as  a  descriptive 
term  of  a  thing  which  the  plaintiffs  desire  the 
public  to  suppose  that  nobody  but  themselves  does 
make  or  can  make.  By  "can  make"  I  do  not 
refer  to  a  patent,  but  that  they  are  in  possession, 
and,  as  has  been  stud  in  many  cases,  exclusively 
in  possession — for  the  word  "  exclusively  "  occurs 
—of  the  articles  manufactured,  and  not  merely  of 
the  word.  It  is  clear  upon  the  evidence  that  that 
is  not  so.  The  articles  which  are  manufactured 
are  publiei  juris,  and,  so  long  as  the  word  "  valvo- 
line  "  is  not  used  in  such  a  manner  as  to  represent 
that  the  article  sold  under  that  name  is  manu- 
factured by  the  plaintLffa,  or  by  persons  identified 
in  business  with  the  plaintins,  it  seems  to  me 
that  it  cannot  be  exclusively  enjoyed.  Now  the 
embarrassment  which  I  have  felt  during  a  portion 
of  this  case  has  been  of  this  kind.  The  word 
"  valvoline  "  is  used  in  the  trade  mark,  though  in 
combination,  and,  if  there  were  not  this  mass  of 
evidence  to  show  that  it  is  a  descriptive  term,  I 
should  have  had  very  little  difficulty,  upon  the 
principle  of  well-known  authorities,  in  holding 
that  it  could  not  have  been  taken  out  of  that  trade 
toark  of  which  it  is  a  prominent  part,  and  used  as 
a  trade  mark  alone,  without  infrmging  the  plain- 
tiffs' right ;  but  if  it  is  used,  not  as  a  trade  mark 
by  somebody  else,  but  in  circulars,  advertisements, 
tmd  so  on  as  a  descriptive  word,  being  found 
to  be  a  descriptive  word,  and  descriptive  of  a 
thing  which  anvbody  may  make  and  which 
anybody  ma^  sell,  then  it  appears  to  me  that 
the  burden  is  upon  the  plaintiffs  to  show  that  it 
is  so  used  in  those  circulars  and  in  those  adver- 
tisements as  in  effect  to  represent,  or  to  have  a 
tendency  to  make  people  suppose,  that  the  thing 
advertised  or  mentioned  in  the  circulars  is  the 
manufacture  of  the  plaintiffs.  Here,  again,  a 
little  embarrassment  arises  from  the  fact  that 
since  1878  it  has  actually  been  registered  as  the 
plaintiffs'  trade  mark,  and  consequently  has  been, 
in  a  certain  sense,  de  facto  the  plaintiffs'  tiade 
mark.  But  ought  the  plaintiffs  to  naveanybenefit 
from  that,  if  they  haa  no  right  to  the  registra- 
tion ?  If  the  renstration  is  to  be  annulled,  can 
they  have  established  substantially  the  same 
right  by  the  degree  of  exclusiveness  in  the  use  of 
the  word  which  they  practically  got  by  the  un- 
authorised registration.  According  to  the  best 
judgment  I  can  form  on  that  point,  after  turning 
It  over  several  times  in  my  mind,  I  think  they 
ought  to  have  no  benefit  from  it,  and  therefore 
that  the  question  should  be  considered  apart 
from  the  fact  that  they  had,  during  that  period 
of  time,  obtained  an  apparent  monopoly  by  the 
unauthorised  registration  of  it  as  a  trade  mark. 
l%at  really  brings  one  to  th^  last  point  for  con- 
sideration. Is  this  document  issued  by  the  defen- 
dants a  document  which,  considered  on  those 
principles  which  are  properly  applicable  to  such 
cases,  does  so  use  the  words  "  valvoline,"  which 
is  a  prominent  part  of  the  plaintiffs'  trade  mark, 
SB  to  represent  in  effect,  or  to  have  a  tendency 
to  lead  careless  perpons  into  whose  hands  the 
documents  might  come  to  suppose,  that  the 
article  is  the  plaintiffs'  manufacture,  putting 
aside  the  enjoyment  they  have  had  of  the  name 


by  remaining  on  the  register  since  1878  P  I  think 
not.  The  word  "  valvoline  "  is  here  used,  clearly 
not  as  a  trade  mark,  but  as  a  sort  of  heading,  or 
title,  or  label,  or  prominent  word  descriptive  of 
the  article,  and  the  names  "  M.  Wells  and  Co.,  Oil 
Refiners  and  Importers,"  with  the  proper  address, 
are  placed  upon  the  document  witn  as  much  pro- 
minence as  tne  word  "  valvoline,"  so  that  anyone 
looking,  even  casually,  at  the  document,  and  only 
attending  to  that  which  is  most  conspicuous  in  it, 
if  he  saw  the  name  "  valvoline,"  would  see  also 
the  words  M.  Wells  and  Co. ;  and  if  you  add  to 
that  that  a  person  who  would  understand  any  thing 
by  the  word  "  valvoline  "  must  know  something 
about  the  trade  and  its  use  in  the  trade,  I  am 
brought  to  the  conclusion  that  there  is  not  enough 
npon  that  label  to  show  that  anyone  would  be 
liable  to  be  misled  by  it  into  supposing  that 
the  article  was  of  the  plaintiffs'  manufacture. 
Therefore,  upon  the  injunction  also,  I  think  the 
learned  judge  was  right. 

Cotton,  L.J. — There  are  two  appeals  before  us, 
aKd  the  first  to  be  considered  is  the  appeal  from 
the  decision  of  Pearson,  J.,  that  the  mark  which 
has  been  registered — "  valvoline  "  alone— ought 
to  be  taken  off  the  register.  I  will  first  consider 
that.  I  think  it  unnecessary  to  repeat  what  I 
said  on  the  Act  in  Be  Palmer'a  Trade  Marie, 
showing  my  reasons  for  holding  that,  in  order  to 
enable  a  special  or  distinctive  word  to  be  regis- 
tered as  a  trade  mark,  it  must  appear  that  it  has 
been  used  as  a  trade  mark  before  the  passing  of 
the  Act,  and  that  it  is  not  suflicicnt  to  show  thab 
the  word  attempted  to  be  registered  as  a  trade 
mark  under  the  Act  was  used  as  part,  but  part 
only,  of  a  trade  mark  which  was  in  use  before  the 
Act  came  into  operation.  What  I  said  there  is 
not  qualified  in  any  way,  and  I  do  not  repeat  it. 
But  then  comes  the  question,  Is  that  shown  to  us  P 
Now,  my  opinion  is,  that  when  anyone  alleging 
himself  to  oe  aggrieved  by  a  registration  of  a 
trade  mark  comes  either  before  or  after  the  five 
years,  the  burden  of  proof  is  on  him  for  the  pur- 
pose of  showing,  if  the  word  was  capable  of  being 
formerly  used  as  a  trade  mark,  that,  in  fact,  it 
was  not  so  used,  aud  therefore  I  consider  that  the 
respondents  on  this  appeal,  who  applied  to 
Pearson,  J.  to  remove  the  trade  mark  "  vsivoline," 
had  a  burden  thrown  upon  them.  Of  course, 
there  are  two  questions  to  be  considered:  Was 
the  word  "valvoline"  of  itself  one  which  could 
be  registered  as  a  trade  mark?  Without  any 
evidence  I  should  have  looked  upon  it  as  a  mere 
fancy  name,  and  therefore  capable  of  being  used 
before  the  Act  as  a  trade  mark ;  and  here,  having 
regard  to  what  I  think  is  the  effect  of  the 
evidence,  I  do  not  intend  in  any  way  to  bind 
myself  by  any  opinion  as  to  whether  a  word 
invented  as  this  was  could  be  used  as  a  trade 
mark.  I  say  so  for  this  reason,  that  there  is  a 
good  deal  of  evidence  here  to  show  that  this  word 
was  invented,  at  the  same  time  that  the  process 
of  manufacturing  this  oil  was  invented,  for  the 
purpose  of  describing  that  special  class  of  oil 
which  was  manufactured  by  the  process  invented 
in  1873,  or  a  little  before,  by  Messrs.  Leonard  and 
Ellis,  and  that  it  was  introduced  by  them,  as  they 
say,  as  descriptive  of  the  peculiar  kind  of  oil 
made.  And,  in  my  opinion,  when  a  man  invents  a 
new  article,  and  invents  a  word  as  descriptive  of 
that  article,  which  all  the  world  are  at  liberty  to 
make,  he  undoubtedly  stands   in  a  very  great 
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difficulty  as  regards  claiming  to  himself  the 
ezcInsiTe  use  of  the  name  which  he  has  in- 
vented to  describe  the  article  which  he  has 
invented.  But  it  is  nimecessary  to  give  an 
opinion  upon  that  cniestion,  because,  when 
one  looks  at  the  evidence  as  it  was  before 
Pearson,  J.,  in  my  opinion,  the  proper  conclu- 
sion to  be  drawn  from  it  is  that,  even  if  "  valvo- 
line  "  alone  was  capable  of  being  used  as  a  trade 
mark,  it  was  not  so  used.  I  have  said  that,  in 
my  opinion,  the  burden  was  upon  the  party  apply- 
ing to  expunge  the  registration,  that  is,  upon 
Messrs.  Wells  and  Co.,  and  it  was  said  by  Mr. 
Aston  that  there  was  nothing  on  their  evidence 
which  satisfied  the  court  that,  if  this  was  capable 
of  being  used  as  a  trade  mark,  it  was  not  so  used 
before  the  passing  of  the  Act,  that  is  to  say,  some 
time  before  1875.  That  may  be  so.  I  rather 
think  it  is,  but  then  there  was  the  evidence  put  in 
by  Messrs.  Leonard  and  Ellis,  and,  as  ^^ssrs. 
liieonard  and_  Ellis  did  not  choose  to  rely  on  the 
absence  of  evidence  on  the  part  of  the  applicants, 
Messrs.  Wells  and  Co.,  to  have  the  trade  mark 
removed,  we  must,  when  the  case  comes  before 
ns,  have  regard,  not  to  the  source  whence  the 
evidence  came,  but  to  what  is  the  effect  of  the 
evidence  which  is  before  the  court.  And,  on  the 
evidence  they  adduced  for  a  different  purpose 
(and  with  a  different  object),  in  my  opinion,  the 
true  construction  (unless  it  can  be  satisfactorily 
explained  by  Messrs.  Leonard  and  Ellis)  was  that 
this  word  "  valvoline"  was  not  used  by  itself,  but 
was  only  used  as  part  of  that  trade  nM,rk  which 
they  had  registered  and  which  they  had  used, 
because  what  i»  said  by  Mr.  Ellis,  and  what  is 
said  by  others  of  the  plaintiffs'  witnesses  is,  that 
the  trade  mark  was  duly  registered  in  their  name 
as  the  owners  of  a  trade  mark  of  which  such 
word  formed  part.  And  then  in  other  passages 
there  is  this:  "That  the  word  '  valvoleum 'pro- 
posed to  be  registered  by  the  said  Thomas  Hors- 
burgh  for  and  on  behalf  of  the  firm  as  part  of 
their  trade  mark  so  nearly  resembles  the  word 
'  Valvoline,'  which  forms  part  of  our  trade  mark, 
that  I  really  believe  it  will  be  calculated  to  de- 
ceive purcliasers  of  lubricating  oil."  Of  course 
the  latter  is  more  easily  explained  than  the 
former,  but  the  general  effect  of  what  is  stated 
in  the  affidavits  filed  by  and  on  behalf  of  Messrs. 
Leonard  and  Ellis  was  that  "  valvoline "  had 
been  used  before  1875,  but  only  as  part  of  that 
which  we  know  they  registered  as  their  entire 
trade  mark  in  the  United  States  in  the  year  1873, 
being  the  very  year  in  which  they  first  invented 
this  process  of  manufacture,  and  in  which  they 
invented  the  name  to  describe  it.  I  think  that 
one  ought  to  deal  with  the  case  on  the  appeal  as 
regards  the  registration  only  on  the  evidence  that 
was  before  Pearson,  J.,  because,  in  my  opinion,  it 
is  most  dangerous  to  allow  parties,  when  they 
have  once  taken  their  stand  on  the  trial  of  a 
particular  question  on  certain  evidence,  relying 
either  on  the  sufficiency  of  that  evidence  or  the 
deficiency  of  their  opponents' evidence,  afterwards 
to  come,  when  they  find  that  they  have  mis- 
calculated the  effect  of  it,  and  ask  to  be  allowed 
to  produce  evidence  which  they  think  will  meet 
the  point  of  the  case.  Therefore,  I  shall  look  at 
the  case  only  on  the  evidence  before  Pearson,  J., 
but  I  quite  agree  with  the  Lord  Chancellor  that, 
if  we  are  to  Took  at  the  evidence  filed  on  this 
point,  there  is  nothing  to  alter  the  opinion  which 


I  had  formed  on  the  evidence  which  was  alone 
before  Pearson,  J. ;  but  there  is  enough  to  con- 
firm me  in  the  great  dislike  which  I  have  to 
allow  evidence  to  oe  adduced  after  there  has  been 
a  trial,  in  order  to  meet  a  blot  which  has  been 
pointed  out  by  the  result  of  that  trial.  I  do  not 
go  through  or  point  out  the  discrepancy  between 
the  former  evidence  and  the  evidence  now  filed, 
but  all  I  say  is  that  that  evidence,  if  we  are  to 
look  at  it,  in  no  way  removes  the  effect  of  the 
conclusion  which  I  had  arrived  at  on  the  evidence 
which  was  before  Pearson,  J.  In  my  opinion, 
then,  the  order  made  for  removing  this  trade 
mark  "  valvoline  "  was  right.  Then  we  come  to 
the  motion  for  the  injunction,  and  undoubtedly  it 
must  not  be  supposed  at  all,  by  the  decision  at 
which  I  arrive,  that  the  use  of  part  of  a  trade 
mark  by  a  person  may  not  be  so  decided  as  to 
enable  tne  registered  proprietor  of  a  trade  mark 
to  get  an  injunction  on  the  weU-known  principle 
that,  although  the  actual  trade  mark  itsielf 
is  not  used,  yet  part  of  it,  and  an  important 
part  of  it,  has  been  so  used  as  to  oe  the 
means  of  deceiving  the  public  by  representing 
that  which  is  in  fe^t  not  the  plaintiff's  goods  as 
the  plaintiff's  goods.  One  must  consider  whether 
or  no  "  valvoline  "  is  here  so  used  by  the  defen- 
dants in  the  action  as  to  be  calculated  to  mislead, 
so  as  to  induce  parties,  buying  their  goods  in- 
cautiously, to  consider  them  as  the  goods  of  the 
plaintiffs.  Now,  in  my  opinion,  on  tne  evidence, 
that  is  not  a  proper  conclusion.  Here  there  is 
a  great  deal,  not  only  in  the  affidavits,  but  more 
particularly  in  the  printed  documents  put  in  by  the 
plaintiffs  (I  fancy  on  the  motion  before  ns  here  for 
the  first  time),  to  show  that "  valvoline  "  was  really 
a  name  used  in  order  to  describe,  not  the  goods 
of  the  plaintiffs  as  distinguished  from  the  same 
goods  made  by  anyone  eke,  but  to  distinguish  oil 
prepared  by  a  certain  new  process  first  introduced, 
or  first  used,  in  1873,  by  the  plaintiffs.  In  addition 
to  that  which  the  Lord  Chancellor  has  referred  to 
I  find  in  other  of  these  circulars  that  it  is  re- 
ferred to  as  being  made  by  a  new  process,  and  so 
as  to  g^t  this  product  without  mixing  sperm  or 
any  other  grummy  oils,  the  jjarticnlar  benefit  of 
the  new  process  stated  in  these  circulars  to  be 
produced  oeing,  as  far  as  I  can  understand,  that 
they  get  an  oil  which  is  not  viscous,  which  is  not 
tarred  by  consequence  of  having  been  subjected  to 
heat  in  the  preparation,  and  that  it  is  a  useful 
lubricating  oil,  without  any  mixture  of  sperm  or 
an^  other  gummy  oil,  either  of  vegetable  oU,  or  of 
animal  oil,  or  of  fish  oil,  which,  as  they  say,  rusta 
machinery,  and  thus  destroys  and  injures  it. 
That  is  what  the  plaintiff  point  out,  and  that  is 
their  evidence,  that  they  nave  invented  a  new 
process  and  a  new  article  which  they  call  "  valvo- 
line." That  being  so,  in  my  opinion  the  use  b^y 
the  defendants  of  this  term  "  valvoline  "  on  their 
circulars  cannot  properly  be  said  to  be  calculated 
to  deceive  the  public  or  purchasers  into  a  belief 
that  what  they  are  selling  under  "  valvoline  "  ia 
a  manufacture  not  of  their  own,  but  of  the 
plaintiffs.  One  difficult  undoubtedly  is  that 
pointed  out  by  the  Lord  ChanceUor,  viz., 
that  during  a  certain  period,  beginning  in 
1878,  when  there  was,  improperly,  renstra- 
tion  of  "valvoline"  as  a  trade  muk,  it 
was  the  plaintiffs'  trade  mark,  and  in  that  sense 
it  described  their  oil,  and  no  one  else  could  use  it 
as  dbscribing  this  particular  class  o^pil  (which. 
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as  I  understand,  it  does  really  in  the  trade 
describe),  because  the  plaintiffs  had  ko1>  a 
Knstered  trade  mark.  If  a  man  has  a  patent, 
and  dnring  the  term  of  that  patent  is  the  only 
maker  of  an  article  to  which  he  gives  a  particular 
name,  he  cannot,  in  my  opinion,  say  that  that  name 
is  his  trade  mark  because  it  has  during  that 
period  come  to  be  merely  a  description  of  the 
article,  but  after  his  patent  is  gone  the  making  of 
the  article  is  free  and  open  to  all  the  world.  So 
that,  in  my  opinion,  even  if,  since  the  registration 
of  the  trade  mark  "  valvoliue,"  or  at  the  time 
when  it  was  registered,  no  one  else  has  for  the 
same  oil  used  this  term  "yalvoline,"  that  does 
not  now,  when  a  protection  improperly  obtained 
hy  them  under  the  Act  is  removed  and  taken  out 
of  the  way,  enable  them  to  say  that  the  use  of 
that  word  on  a  biU-head,  or  circular  card  which  is 
not  BO  framed  as  in  any  way  to  imitate  or  repre- 
sent that  of  the  plaintiffs,  is  to  be  restrained  as 
deceiving  the  public.  There  was  indeed  a  sort  of 
attempt  to  say  that  this  card  did  contain  some- 
thing calculated  to  mislead  and  to  connect  it 
'with  the  plaintiffs,  but  the  only  similarity  was  in 
the  instructions,  which  were  to  some  extent  like 
those  of  the  plaintiffs.  If  the  thing  had  been  so 
framed  as  in  general  appearance  or  position,  or 
aa^hing  else,  to  imitate  unreasonably  and  un- 
fairly any  circular  of  the  plaintiffs,  there  might 
have  been  something  in  it ;  out  if  the  words  have 
reference  to  somethmg  which  is  to  be  applied  to 
the  same  machinery,  of  course  there  must  be  a 
certain  amount  of  resemblance  between  the  in- 
Btractions  (if  they  are  correct  in  both  cases) 
given  on  the  one  circular  and  those  given  on  the 
other.  There  is  only  one  other  point  to  which  I 
need  refer.  It  was  said  that  "valvoline"  was  made 
in  many  different  classes,  and  no  doubt  it  is 
so.  One  wants  a  different  kind  of  lubricant  for 
different  classes  of  machinery,  and  it  nowhere 
appears  that  anything  sold  under  the  name 
"  valvoline "  is  anything  other  that  what  is 
prepared  in  the  way  pointed  out  which  is  common 
to  all  of  them.  Undoubtedly  oil  prepared  for 
One  particular  class  of  fine  machinery  is  more 
refined  than  oil  prepared  for  a  bolder  and  larger 
kind  of  machinery,  such  as  for  lubricating 
cylinders,  but  it  is  only  a  different  specimen  of 
the  same  class  of  oils ;  that  is  to  say,  it  is  the  ciame 
class  of  oil  subjected  to  a  greater  or  less  amoxmt 
of  refinement,  in  order  to  make  it  applicable  to 
the  different  purposes  for  which  that  class  of  oil 
is  especiaUy  appropriated.  In  my  opinion,  on  the 
motion  for  injunction,  the  plaintiffs'  motion  fails ; 
and  both  the  appeals  must  oe  dismissed. 

Fkt,  L.J. — The  first  question  arose  on  the 
application  of  Messrs.  Wells  and  Co.  to  remove 
the  second  trade  mark  of  the  appellants  Messrs. 
Leonard  and  Ellis  from  the  register.  The 
(jaestion  here  tnmi§  upon  those  words  of  the  10th 
section  which  the  Lord  Chancellor  has  read, 
"Any  special  and  distinctive  word  or  words  or 
combination  of  figures  or  letters  used  as  a  trade 
mark  before  the  passing  of  this  Act  may  be 
registered  as  such  under  this  Act."  The  appli- 
csoita  have  in  my  judgment  taken  upon  themselves 
to  discharge  the  burden  of  showing  that  the  word 
"  valvoline  "  was  not  used  as  a  trade  mark  before 
the  passing  of  this  Act,  either  in  this  country  or 
in  the  United  States.  Taking  that  view,  it  is  not 
necessary  for  me  to  express  a,nj  opinion  as  to 
whetho:  the  user  must  have  been  in  this  coimtry ; 


but  I  am  by  no  means  satisfied  that  a  user  abroad 
would  be  sufficient.  A  second  point  has  arisen 
upon  the  words  which  I  have  read,  which  also 
requires  consideration.  Was  the  word  "  valvo- 
line" a  special  and  distinctive  word  within  the 
meaning  of  that  section  P  Now  when  a  new 
material  is  invented,  and  at  the  same  tune  a  new 
single  word  is  invented  which  is  applied  to  that 
material  alone,  I  am  by  no  means  satisfied  at 
present  that  that  single  word  can  be  treated  as  a 
special  and  distinctive  word  within  the  meaning 
of  the  section  I  have  read.  It  is  difficult  to  sup- 
pose that  one  word  can  both  describe  the  thing  as 
made  by  anybody  and  the  thing  as  made  by  a  par- 
ticular maker.  I  am  inclined  to  think,  though  it 
is  not  necessary  to  express  any  final  opinion,  that 
the  words  "special  and  distinctive"  import 
specialising  the  make  and  manufacture  of  a  par- 
ticular maJcer  from  that  of  all  other  mannfac- 
tarers,  and  distingpiishing  the  manufacture  of 
one  person  from  the  manufacture  of  all  the  others. 
I  repeat  that  that  is  the  inclination  of  my  opinion, 
bat,  considering  as  I  do  the  meaning  of  the  other 
words  of  the  clause,  it  is  unnecessary  for  me  to 
express  anything  as  to  the  inclination  of  my  judg- 
ment upon  that.  I  think,  therefore,  that  the 
applicant  succeeds  by  showing  that  the  word  in 
question  was  not  used  in  the  manner  required  by 
tne  Act.  I  may  observe  that  an  argument 
was  addressed  on  this  word  "heading,"  and  it 
was  suggested  that  that  single  word  "heading" 
might  oe  a  "  heading "  within  the  meaning 
of  the  earlier  part  of  the  clause.  I  adopt 
entirelv  the  view  of  the  Lord  Chancellor 
that  tne  argument  would  neutralise  the  words 
which  are  referred  to  as  being  used  before  the 
passing  of  the  Act.  Then  upon  the  other  appli- 
cation, namely,  that  for  an  injunction  by  Messrs. 
Wells  and  Co.,  the  real  question  is  this,  Are  the 
defendants  selling  their  manufacture  as  and  for 
the  manufacture  of  Messrs.  Leonard  and  Ellis, 
the  plaintiffs  P  Now  there  might  have  been  a 
difficulty  if  the  word  "  valvoline  "  had  really,  in 
fact,  come  to  mean  a  particular  manufacture  of 
the  plaintiffs — and,  no  doubt,  the  fact  that  from 
1878  downwards  the  plaintiffs  had  the  word 
"valvoline"  registered  as  a  trade  mark  would 
tend  in  that  direction — but  then  it  must  be  borne 
in  mind  that,  concurrently  with  their  registration 
mark,  they  were  issuing  papers  which  were  before 
us,  and  those  papers,  in  my  judgment,  distinctly 
represent  "  valvoline  "  as  meaning,  not  the  thing 
necessarily  made  by  the  plaintiffs,  but  the  thing 
itself.  Now  there  is  one  description  of  the  word 
"  valvoline  "  in  a  book  issued  m  the  year  1879, 
and  printed,  apparently,  not  only  in  America,  but 
in  this  country,  because  it  bears  on  the  outside 
the  trade  mark  of  Leonard  and  Ellis,  of  King 
William-street,- London,  which  appears  to  me  to 
be  very  material.  [His  Lordship  read  an  extract 
describing  the  preparation  of  "  valvoline."]  That 
seems  to  me  to  be  a  description  of  the  thing,  and, 
if  that  is  a  true  description  of  "  valvoline,"  and  the 
defendants  are  at  liberty  to  make  that  thing,  I  think 
they  are  equally  at  liberty  to  call  it  by  the  name  the 
thing  has  got  on  the  market,  namely, "  valvoline." 
Appeals  diamuted  teiih  coats. 
Solicitors  :  For  the  appellants,  Paddison,  Bon, 
and  Co.;  for  the  respondents,  H.  B.  Clarke  and 
Son,  for  Homer  and  Son,  Manchester. 
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March  24  and  31. 
(Before  Cotton,  Bowin,  and  Pet,  L.JJ.) 

GbEEK  «.  HVHFHBSIS.  (a) 

StatiUe  of  Limitations — Aeknoioledgment  cfdebt— 
9  Goo.  ^  e.  14,  «.  1. 

An  aeknoivledgment,  in  order  to  be  »uffiei«iU  to  tdi« 
a  debt  out  of  the  Statute  of  Limitatione,  mnri  he 
ttbtolvte  and  nneonditional — not  controlled  by 
any  other  language  in  the  document— and  mtiMt 
contain  word*  ofaueh  a  character  that  there  may 
retuonahhf  he  inferred  therefrom  a  promite  to  pay 
the  debt. 

The  odenotDledgment  mutt  not  only  he  clear  in  iteelf 
in  order  to  raise  the  implication  of  a  promise,  hut 
must  be  unaccompanied  tuiih  words  which  pre- 
vent  the  possibility  of  the  implication ,-  though  an 
expression  of  less  than  a  promise  toiU  not  neces- 
sarily put  an  end  to  the  impiiealUm. 

It  is  not  enough  for  the  writer  of  an  aehnowledg- 
ment  to  rffer  to  a  debt  as  being  due  from  sotm- 
hody,  but  the  letter,  on  its  fair  construction  as 
read  by  the  light  of  surrounding  eireumstanees, 
must  be  an  admission  that  the  writer  himself 
owes  the  debt. 

A  deMor  wrote  to  his  creditor,  "  I  thank  you  for 
your  very  kind  intmttions  to  give  up  the  rent  of 
Tyn-y-hwnpydd  nesd  Christmas,  hut  I  am  happy 
to  say  at  that  time  both  principal  and  interest 
unU  have  been  paid  in  full."  When  this  letter 
was  written  a  property  called  Tyn-y-hwrwydd 
belonged  to  ilte  debtor's  wife  for  her  separate  use, 
and  for  some  time  the  rents  of  the  properly  had 
been  retained  by  the  creditor  in  part  satisfaction 
of  his  debt. 

Had  (reversing  the  decision  of  Pollock,  B.,  48 
L.  T.  Rep.  N.  8.  479  ;  23  Ch.  Div.  207),  that  the 
letter  was  not  a  sufficient  acknowledgment  to  take 
the  debt  out  of  the  Statute  of  Limitations. 

Observations  on  Morgan  v.  Bowlands  (26  X.  T. 
Bep.  N.  8.  855 ;  L.  Bep.  7  Q.  B.  493). 

This  action  was  bronght  by  the  execntors  of 
3.  Humphreys  against  E.  Humphreys  to  recover 
ft  sum  of  3282. 1«.  2d.  The  defence  set  up  was  that 
the  debt  was  barred  by  the  Statute  of  Limitations. 
The  plaintiffs  contended,  however,  that  the  follow- 
ing letter,  written  by  the  defendant  to  the  plain- 
tiff's testator,  was  an  acknowledgment  of  the  debt 
snfiScient  to  take  the  case  out  of  the  statute : 

I  thank  yon  for  your  veiy  Und  intentions  to  gire  up 
the  rent  of  Tyn-y-bwrwydid  next  CSiristmM,  bnt  I  am 
lisppy  to  say  at  that  time  both  principal  and  interest  will 
liare  been  paid  in  fnll. 

It  appeared  that  when  this  letter  was  written 
a  property  called  Tyn-y-bwrwydd  was  settled 
upon  the  defendant's  wife  for  her  separate  use, 
and  that  for  some  considerable  time  (under  what 
circumstances  did  not  exactly  appear)  the  rent  of 
the  property  had  been  retained  l^  the  testator  of 
the  plaintiffs  iu  part  satisfaction  of  what  was  due 
on  tne  account  between  him  and  the  defendant. 

On  the  9th  April  Pollock,  B.,  sitting  in  the 
Chancery  Division  for  Pearson,  J.,  held  that  the 
letter  was  a  sufficient  acknowledgment  from  which 
to  imply  an  unconditional  promise  to  pay:  (48 
L.  T.  Bep.  N.  S.  479;  23  Ch.  Div.  207.) 

The  defendant  appealed. 

Crossley,  Q.C.  and  Northmore  Lawrence  for  the 
appellant. — The  letter  is  not  a  sufficient  acknowledg- 
ment to  take  the  case  out  of  the  statute.  Where 
(a)  Sorted  b;  Fbamk  Etahs,  Esq.,  Barrl>t«r.at-Iiaw. 


the  defendant,  by  a  deed  reciting  that  he  was 
indebted  to  the  plaintiff  and  others,  assigned  his 
property  to  the  plaintiff  in  trust  to  pay  all  such 
creditors  as  should  sign  the  schedule  annexed, 
and  there  was  a  proviso  that  if  all  did  not  sign 
the  de€»d  should  oe  void,  and  the  plaintiff  never 
signed,  nor  was  the  amount  of  the  debt  stated, 
although  it  was  admitted  the  plaintiff  had  only 
one  debt,  the  deed  was  held  not  to  be  a  sufficient 
acknowledgment : 

Kmmett  v.  UiOtank,  8  Bing.  38. 
Enough  must  be  said  by  way  of  acknowledgment 
to  allow  an  inference  of  fact  that  a  promise  was 
intended,  to  be  drawn : 

Morgan  r.  Bowlandt,  26  L.  T.  Bep.  K.  S.  855 ;  L.  Bep. 
7  Q.  B.  403. 

There  must,  in  order  to  enable  the  court  to  imply 
a  promise  to  pay,  be  an  absolute  unconditional 
acknowledgment : 

Chasemon  r.  Tum«r,  83  Ii.  T.  Bep.  N.  S.  333;  L 

Bep.  10  Q.  B.  500 ; 
Be  Biver  Steamer  Comaanu ;   MiteheU's  Claim,  S5 

Ii.  T.  Bep.  N.  S.  319  i  L.  Bcq;)- 6  Ch.  App.  88S. 

"The  acknowledgment,"  says  Parke,  B.,  "mnst 
be  consistent  with  an  intention  to  pay,  either  on 
request,  or  else  (which  practically  comes  to  the 
same  thing)  at  the  end  of  a  particular  period 
which  has  elapsed,  or  on  some  conditions  which 
have  been  fulfilled": 

Smith  V.  Thome,  18  Q.  B.  134, 139. 
A  letter,  containing  the  passage,  "  I  have  sent 
yon  a  note  for  the  money  due  to  yon,  which  your 
mother  left  you,"  was  held  insufficient  without 
referring  to  the  note  to  see  what  was  the  provi- 
sion intended  to  be  made,  when  that  could  not  be 
done  for  want  of  a  proper  stamp : 

Parmtitr  t.  Parmittr,  3  L.  T.  Bep.  N.  S.  80;  1 
J.  AH.135;3L.T.Bep.N.S.7M;  3Dea.F.& 
J.  461. 

There  is  here  a  mere  reference  to  some  debt,  but 
nothing  by  which  any  particular  debt  could  be 
identified.    The  reference  is  in  substance  to  the 

niperty.    It  is  for  the  plaintiffs  to  show  that  the 
ance  of  principal  and  interest  was  to  be  applied 
in  payment  of  the  debt,  and  this  burden  has  not 
been  discharged.    All  the  cases  point  to  its  being 
necessary  for    the   acknowledgment  to  refer  to 
some  debt  and  to  some  specific  purpose  in  connec- 
tion with  it.    They  also  cited 
PhOips  V.  PhxVjot,  3  Hare,  281: 
Buckmaster  v.  BuoeU.  4  L.  T.  B«p.  N.  S.  552;  10 
C.B.N.S.  74S;2F.ftF.38d. 

O.  Henderson  for  the  plaintiff. — ^It  is  not  neces- 
sary to  find  in  the  document  a  statement  that  the 
amount  is  due  to  A.  or  B.  [Cottom,  L.J. — There 
must  be  an  acknowledgment  of  a  debt  dae. 
Fry,  L.J. — ^When  there  is  a  simple  acknowledge 
ment  you  may  infer  a  promise ;  but  can  you  infer 
it  when  the  document  says,  "  By  reason  of  some- 
body else  paying  yon  I  shall  never  pay  you?"] 
"It  is  sufficient  if  there  is  an  acknowledgment 
unaccompanied  by  expressions  which  control  its 
effect,"  says  Bramwell,  B.  "  The  bill  is  due,  I  hope 
to  be  able  to  pay,  is  an  acknowledgment "  : 

£luiu»Uv.jra«on,29L.T.Bep.O.  S.21S;  tJl.t'S. 
306. 

[BowBN,  L.J. — ^He  refers  to  Tanner  v.  Bnu»rt 
(6  B.  k  C.  603)  as  an  aathority  that  it  was  not  the 
law  that  an  acknowledgment  accompanied  W  a 
refusal  to  pay  was  sufficient.]  A  mere  hope  that 
everything  will  be  arranged  agreeably  to  wiabea. 
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though  there  was  no  reference  to  any  debt,  was 
held  safficient : 

JScbmtfuI*  T.  ChaUr,  15  Bear.  415. 

CroatUy,  in  reply,  referred  to 
Whippy  r.  HiUary,  8  B.  A  Ad.  399; 
Bart  T.  PnndtrgttMt,  6  L.  T.  Bep.  O.  &  ITS;  U 
H.AW.74I. 

Cur.  adv.  wdt. 

Ifarefc  31, — Cotton,  L.J. — ^This  case  came  before 
iu  on  appeal  from  a  judgment  of  Pollock,  B., 
sitting  for  Pearson,  J.  The  action  was  bronght 
by  the  executors  of  Mr.  John  Humphreys  against 
the  brother  of  their  testator,  to  recover  a  sum 
due  from  the  defendant,  and  the  defence  was  the 
Statute  of  Limitations.  The  only  question  to  be 
determined  is,  whether  a  certain  letter  which  was 
relied  upon  1^  the  plaintiffs  is  snfScient  to  pre- 
sent the  Statute  of  Limitations  from  operatmg, 
and  to  take  the  case  out  of  the  bar  of  the  statute. 
The  letter  was  part  of  a  larger  correspondence ; 
bat  I  think  that  the  rest  of  the  correspondence 
does  not  really  materially  influence  the  matter, 
because  it  appears,  either  from  the  evidence  or 
from  the  admissions,  that  at  this  time  the  rents 
of  the  property  called  Tyn-y-bwrwydd,  which  was 
settled  upon  the  defendant's  wife  for  her  separate 
use,  had  for  some  considerable  time  been  retained 
by  the  testator  of  the  plaintiffs  in  part  satisfaction 
cf  what  was  due  on  tne  aocotint  between  him  and 
tlie  defendants.  That  is,  I  think,  material,  because 
one  of  the  argaments  addressed  to  us  was,  that 
this  letter  did  not  refer  to  the  particular  debt  due 
on  this  account.  If  the  case  depended  upon  that, 
in  my  opinion,  that  contention  is  erroneous, 
because  we  do  find  in  the  letter  these  words: 
[His  Lordship  read  the  words  above  stated,  and 
oontinaed:]  We  know,  from  the  evidence  and 
the  admissions  of  the  parties,  that  the  facts  were 
at  that  time  as  I  have  stated,  and,  of  course,  we 
are  entitled  to  put  ourselves  in  the  position  of  the 
parties — ^the  writer  of  that  letter  and  the  receiver 
«f  it — to-  know  what  that  refers  to.  As  it  was 
the  fact  that  the  rent  of  this  property  was  retained 
on  account  of  the  debt  claimea  in  this  action,  I 
come  to  the  conclusion  that  that  letter  in  ffust 
does  refer  to  this  debt.  But  even  that  will 
not  settle  the  question.  We  have  first  to  look 
at  the  Act  to  see  what  obligation  is  thereby 
imposed.  The  Act  provides  that  there  must  be 
**an  acknowledgment  or  promise  contained 
in  or  by  some  writing  to  be  signed  by  the 
party  chargeable."  Has  that  provision  been 
complied  with  P  Is  there  in  this  letter  any 
promise  —  by  which  I  understand  a  present 
promise,  a  promise  in  terms,  to  be  meant — to  pay 
this  debt,  or  is  there  such  an  acknowledgment 
as  will  be  sufficient  within  the  statute  ?  I  do  not 
think  it  would  be  useful  in  this  case,  or  pro- 
bably in  any  case,  to  gd  through  a  number  of 
former  cases  in  which  different  words  have  been 
held  either  to  be  sufficient  or  insufficient  to  take 
the  case  out  of  the  statute  on  the  ground  of 
acknowledgment.  It  seems  to  me  that  it  is 
settled  that  there  must  be  such  an  acknowledg- 
ment as  will  lead  the  court  to  infer  (1  use  the 
word  "infer"  intentionally)  a  promise  by  the 
writer  to  pay  the  debt.  The  rule  seems  to 
be,  that,  if  there  is  an  absolute,  unconditional 
acknowledgment,  not  controlled  by  any  other 
language  in  the  letter,  then  the  court  does  come 
to  the  conclusion  that,  by  that  acknowledgment, 
the  party  intends  a  promise  to  pay  that  wmch  he 


acknowledges  to  be  due.    One  may  put  it  in  this 
way :   If  a  man  acknowledges  by  his  letter  that  a 
debt  is  due,  the  fair  inference  is,  without  any- 
thing more,  that  he  intends  to  pay,  and  expresses 
by  tnat  writing  his  intention  to  pay,  the  debt, 
"rtierefore  it  is  necessary  that  there  should  be  an 
absolute  acknowledgment,  uncontrolled  by  any^ 
thing  else,   or  an  acknowledgment    of    such    a 
character  that  the  court  may  properly  infer  from 
the  expressions  in  it  an  intention  by  the  writer 
to  pay  the  debt.      A    g^at    deal   was  said  in 
argument  about  an   expression  used   by  Black- 
burn, J.,  in  Morgan  v.  Rowlands,  that  there  must 
be  an  inference  in  fact,  and  not  an  implication 
of  law.     There  was  a  great  deal  of  discussion 
as  to  what  that  meant.    In  my  opinion,  it  is  really 
not  necessary  for  the  present  purpose  to  decide 
that.    What  I  think  the  learned  judge  must  have 
meant  was,  that  an  implication  of  law  is  not  suffi- 
cient in  the  sense  in  which  many  contracts  are 
implied  by  law.    When  it  is  said  that  there  is  an 
implied  contract,  it  very  often  means,  not  that  it 
is  to  refer  to  something  which  the  party  has  said 
OP  written,  but  that  there  is  a  duty  which  im- 
poses   upon  him    the  obligation    to  pay.      For 
instance,  if   goods  are  supplied  to  a  man  with- 
out   any    express    contract    on    his    behalf — if 
they   are  sent    at  his    request — the    court    im- 
plies   an    obligation   on    his    part    to    pay    for 
them.     What  I  think  one  must    find   from    a 
writing,  in  order  to  hold  that  it  takes  a  case  out 
of  the  statute,  is  not  au  acknowledgment  of  such 
a  state  of  circumstances  as  will  throw  a  duty 
upon  the  man  to  pay,  or  an  implied  obligation  in 
this  sense — an  obligation  implied  by  law — ^but 
one  must  find  words  of  such  a  character  that  there 
may  be  reasonably  inferred  from  such  words  a 
promise  to  pay.     In  other   words,  there  must, 
either  in  the  language  or  on  a  fair  construction 
of  it,  be  an  acknowledgment  of  the  claim  as  one 
of  debt  from  the  person.      The    words  must  ngt 
necessarily  in  terms  acknowledge  it  as  his  debt, 
but    must  be  such  as,   when  fairly    construed, 
recognise  it  as  his  debt — ^tbat  is,  as  something  to 
be  paid  by  him.    Let  me  look  again  at  the  words 
of  this  letter.    It  is  quite  clear  to  me  that  there 
is  really  no  express  acknowledgment  in  them  of 
any  debt  as  a  debt.     What  the  words  refer  to  is, 
to  my  mind,  not  very  clear.    Whether  it  is  that 
at  Christmas  the  rent,  in  the  mind  of  the  writer, 
would  probably  have  paid  it  off  (which  would  not 
be  such  an  acknowledgment  as  would  leave  you  at 
liberty  to  infer  a  promise  to  pay),  or  whether  it  is 
with  reference  to  something  else,  I  do  not  know. 
If  the  first  meaning  is  to  be  attached  to  the  words, 
as  there   is  no  positive  acknowledgment,  in  my 
opinion  the  letter  is  not  sufficient  to  take  the  case 
out  of   the  statute.    Where  there  is  an  express 
acknowledgment  of  debt,  it  may  be  that  the  sub- 
sequent expression  of  the  writer  of  that  acknow- 
ledgment 18  not  sufficient  to  prevent  the  writing 
from  taking  the  case  out  of  the  statute.   But  here 
it  is  different.    There  is  no  acknowledgment  of 
debt  qim  debt.    The  only  part  of  the  letter  which 
is  to  be  looked  at  with  reference  to  that,  is  that  part 
which  says  that  both  principal  and  interest  will 
have  been  paid  in  full.    If  the  writer  had  referred 
in  terms  to  "  my  debt,  which  I  am  sorry  I  can- 
not pay,"  probably  the  words  would  have  been 
sufficient  to  constitute  an  express  acknowledgment, 
but  here  we  have  no  express  acknowledgment. 
Beading  the  whole  sentence,  to  my-iprnd,  it  can- 
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not  in  terms  be  taken  as  an  nncontroUed  admis- 
sion of  debt,  and  therefore,  in  my  opinion,  there 
is  not  here  a  promise — in  terms  there  is  clearly 
not— or  such  an  acknowledgment,  uncontrolled, 
as  would  lead  the  court  to  the  inference  that  the 
writer  of  this  letter  promised  to  pay  a  debt.  In 
my  opinion,  this  letter  did  not  take  the  case  out 
oi  the  statute,  and  therefore  the  judgment  of 
Pollock,  B.  must  be  reversed. 

BowEN,  L.J. — I  am  of  the  same  opinion.  I 
regret  that  we  have  to  add  one  more  decision  to  the 
cloud  of  cases  already  collected  around  this  par- 
ticular point.  The  law  has  been  clear  for  nfty 
years.  All  the  cases  that  have  been  reported 
since  that  time  are  really  illustrations  of  the  way 
in  which  the  court  approaches  the  application  of 
the  principle.  I  do  not  propose  to  say  very  much 
more.  I  will  simply  restate  what  I  imagine  clear 
law,  lest  it  shoula  become  imbran^ed  by  all  the 
decisions  that  take  place  upon  it.  There  must  be 
an  acknowledgment  or  promise  to  pay  in  order 
to  take  the  case  out  of  the  statute,  and  it  has 
been  long  settled  that,  where  there  is  a 
clear  acknowledgment  of  the  debt  from 
the  person  acknowledging,  the  promise  to 
pay  will  be  inferred.  That  follows  from  the 
language  of  Lord  Tenterden  in  Tanner  v. 
Smart,  which  Kelly,  C.B.  said  in  Quincey  v. 
Sharpe  (34  L.  T.  Bep.  N.  S.  495;  1  Ex.  Div.  72) 
has  never  been  disputed ;  and  it  has  been  re-stated 
over  and  over  again,  both  in  this  court  and  in  other 
courts,  that,  where  there  is  a  clear  acknowledg- 
ment of  debt  from  the  person  acknowledging,  a 
promise  to  pay  must  be  inferred.  Now,  first  of 
all,  the  acknowledgment  must  be  clear  in  order  to 
raise  the  implication  of  a  promise  to  pay.  An 
acknowledgment  which  is  so  qualified  as  not  to 
raise  that  inference  will  not  come  within  the 
definition.  Secondly,  supposing  there  is  an 
acknowled^ent,  in  itself  clear  enough,  of  a 
debt,  still,  if  words  are  found  combined  with  it, 
ithich  prevent  the  possibility  of  the  implication 
of  the  promise  to  pay  arising,  then  the  acknow- 
ledgment is  not  clear  within  the  meaning  of  the 
definition ;  because  not  merely  is  there  found  in 
the  words  something  which  expresses  less  than  a 
promise  to  pay — and,  as  Lord  Bramwell  pointed 
out,  an  expression  of  less  than  a  promise  to  pay 
will  not  necessarily  put  an  end  to  the  implication 
of  the  promise  to  pay — but  the  words  express  the 
lesser  in  such  a  way  as  to  exclude  the  greater. 
Let  me  apply  those  two  tests,  which  I  think  are 
established,  to  this  case.  It  seems  to  me  that, 
although  there  is  here  an  acknowledgment  of  a 
debt  in  a  sense,  there  is  not  a  clear  acknowledg- 
ment of  a  debt  in  any  such  sense  as  to  raise  the 
implication  of  a  promise  to  pay,  but,  on  the 
contrary,  only  in  such  a  way  as  excludes  the  idea 
of  a  promise  to  pay.  It  is  rather  difficult  to  draw 
the  line  sharply  between  the  acknowledgment  itself, 
as  qualified  by  the  words  which  accompany  it, 
and  the  words  which  accompany  the  acknowledg- 
ment treated  as  destroying  the  implication  of 
the  promise.  Whichever  way  you  treat  it  here,  it 
seems  to  me  that  the  substance  is,  that  this 
gentleman  never  did  acknowledge  that  the  debt 
was  owing  from  him  in  such  a  sense  as  that  the 
person  who  read  his  words  would  think  that  he 
could  promise  to  pay ;  but,  on  the  contrary,  his 
words  implied  that  he  did  not  undertake  to  pay. 
On  that  ground  it  seems  to  me  that  the  judg« 
ment  of  Pollock,  B.  ought  to  be  reversed.    I  say 


this  with  a  considerable  amount  of  hesitation, 
because  I  believe  that  various  minds  might  take 
various  views  of  this  letter.  The  difficulty  that 
so  often  happens  lies  not  in  the  law,  but  in  the  facts 
to  which  the  law  has  to  be  applied. 

Frt,  Ij.J. — I  am  of  the  same  opinion.  In  the 
present  case  no  question  arises  with  regard  to  a 
promise  in  writing.  The  only  question  is  with 
regard  to  an  acknowledgment  in  writing.  Now, 
the  passage  which  is  relied  upon  presents  to  my 
mind  this  difficulty.  In  the  nrst  place,  it  refers 
to  certain  intentions  which  have  been  communi- 
cated by  the  receiver  of  the  letter  to  the  writer 
of  the  letter,  and  those  intentions,  if  we  knew 
them,  might  throw  light  upon  the  true  construc- 
tion of  the  passage  which  refers  to  them.  But  of 
the  nature  of  those  intentions  we  have  no  evidence. 
It  appears  to  me  that  he  who  relies  upon  a  letter 
as  a  written  acknowledgment  ought  to  give  us 
some  information  as  to  what  the  communicated 
intentions  were  in  order  that,  by  the  l^ht  of  that 
information,  we  may  construe  the  writing.  But 
passing  from  that  difficulty,  and  looking  at  the 
letter  with  such  evidence  as  we  have  of  the  sur- 
rounding circumstances,  the  question  arises 
whether  there  is  a  good  acknowledgment  of  the 
debt.  Now,  what  is  an  acknowledgment  P  In  my 
view  an  acknowledgment  is  an  admission  by  the 
writer  that  there  is  a  debt  owing  by  him,  either 
to  the  receiver  of  the  letter  or  to  soma  other 
person  on  whose  behalf  the  letter  is  received.  ^  It 
is  not  enough  that  he  refers  to  a  debt  as  existing 
due  from  somebody.  It  must,  upon  the  fair  con- 
struction of  the  letter,  read  by  the  light  of  the 
surrounding  circumstances,  be  an  admission  that 
the  writer  owes  the  debt.  Now,  in  the  present 
case,  the  only  reference  to  the  debt  is  a  statement 
that  it  will  be  satisfied,  and  a  reference  to  it  also 
as  being  the  ground  upon  which  oertain  rents 
which  Sd  not  belong  to  the  writer  have  been 
stopped.  It  appears  to  me,  therefore,  that  that 
debt  is  referred  to,  not  for  the  purpose  of  admit- 
ting the  debt  of  the  writer,  but  for  the  purpose 
of  referring  to  its  contemplated  satisfaction, 
which  will  release  the  rents  of  his  wife  which 
have  been  stopped.  I  think  that  the  words  of 
the  letter  which  have  been  referred  to  may  be 
fairly  paraphrased  in  this  way :  "  I  thank  you  for 
your  very  kind  intention  to  let  m-y  wife  receive 
the  rents  of  her  estate  after  next  Cnristmas ;  but 
your  kindness  is  apparent,  and  not  real,  for  by 
next  Christmas  the  debt  to  satisfy  which  yon 
have  been  stopping  her  rents  will  then  have  Men 
fully  satisfiedTm  some  maimer  or  another."  That 
appears  to  me  to  be  the  best  paraphrase  which  I 
can  give  to  the  sentence  in  question,  when  I 
regard  the  surrounding  circumstances  of  the 
case,  and  in  that  I  find  no  acknowledgment  that 
a  debt  is  dne  from  the  writer.  I  think,  therefore, 
that  the  case  fails,  and  that  the  judgment  of 
Pollock,  B.  must  be  reversed. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Davidton  and 
MorrUe. 

Solicitors  for  the  plaintiffs,  Hwnien,  Gwatlcin, 
and  Hayne*. 
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Saturday,  March  29. 

(Before  Cottok,  Bowfir,  and  Pay,  L JJ.) 

Be  CoiCBS.  (a) 

Truriee — AUeged  lunacy  of—Petiiwm  for  appoirtt' 
ntent  of  new  iruHee — Denial  of  lunacy — JurU' 
didiim—TruHee  Act  1850  (13  $■  14  Viet.  e.  60), 
m.  3,  32.  52— Trufiae  Extention  Act  1852  (15  4r 
16Firf.c.55),«.10. 
The  eourl  toiU  not,  on  a  petition  v/ader  the  Trustee 

Ad  1850,  remove  a  trustee  against  his  toish. 
Where  the  ground  for  a  petition  for  the  appoint- 
ment of  a  new  trustee  is  the  alleged  insanity  of  a 
trrutee,  and  the  insamity  is  denied  by  him,  the 
eovrt  wiU  not  try  the  gwsttion  whether  the  trustee 
i»  of  sound  mind,  nor  wiU  it  {under  seel.  52) 
direct  a  commission  in  the  nature  of  a  writ  de 
lunalieo  inquirendo  to  issue  concerning  such  per- 
son, the  proper  mode  of  eetablishing  the  lunacy  in 
aueh  a  ease  heingon  a  petition  in  luTMcy  or  in 
an  action  in  the  High  Court  to  remove  the  trustee. 
This  was  a  petition  by  some  of  the  eestuis  que 
irud    under  the    will  of    one    Combs    for    the 
appointment  of  a  new  trustee  in  the  place  of  one 
ot  the  trustees  thereof  on  the  ground  that  he  was 
of  unsound  mind. 

The  petition  was  originally  presented  before 
Chitty,  J.,  who  ordered  it  to  stand  over,  being  of 
(pinion  that  he  had  no  jurisdiction.  The  peti- 
tioners then  applied  ese  pcUrle  to  the  Lords  Justices, 
aBVing  that  the  petition  might  be  placed  in  their 
liordshipa'  paper  for  the  29th  March.  This  was 
accordingly  done,  but  the  petition  was  never  pre- 
sented to  the  Lord  Chancellor,  or  intituled  in 
lunacy  or  otherwise  amended,  bat  remained,  on 
the  face  of  it,  a  petition  to  the  High  Court  of 
Justice.  This  omission  was  not,  however,  known 
to  the  court  until  after  the  judgment  had  been 
given. 

Jnce,  Q.C.  and  W.  C.  Fooks,  jnn.,  for  the  peti- 
tioners. — The  Lord  Chancellor  or  Lords  Justices 
sitting  in  Lunacy  have,  by  sect.  10  of  the  Trustee 
Extension  Act  1852,  power  to  appoint  new 
trnstees  in  all  cases  in  which  they  can  make  a 
vesting  order;  that  is  to  say,  when  any  lunatic 
or  person  of  unsound  mind  is  seised  or  possessed 
of  any  lands  upon  any  trust :  (Trustee  Act  1850, 
8.  3.)  By  sect.  32  a  new  trustee  may  be  appointed 
whenever  it  is  "  expedient "  to  do  so,  and  inex- 
pedient, difficult,  or  impracticable  to  appoint  one 
without  the  assistance  of  the  court.  In  this  case 
the  testator  was  a  solicitor,  who  speculated  in 
land,  and  there  are  several  deeds  awaiting  execu- 
tion by  one  of  the  respondents,  who  is,  we  say,  a 
person  of  unsound  mmd.  The  other  respondent 
IB  the  other  trustee  of  the  will.  [Cotton,  L.J. — 
It  has  been  decided  that  the  jurisdiction  does  not 
apply  where  the  fact  of  the  lunacy  is  contested : 
(,Be  Walker,  Cr.  &  Ph.  147.)  Why  do  you  not 
petition  for  an  inquiry  in  the  ordinary  wayP] 
We  wish  to  avoid  expense.  The  case  referred  to 
was  decided  under  the  Act  11  Geo.  4  &  1 
Will.  4,  c.  60— not  under  the  Trustee  Act  1850. 
[CoTTOif,  L. J. — You  are  asking  ns  to  remove  the 
trustee,  against  his  will,  on  petition.  Suppose  yon 
had'  some  evidence  that  a  trustee  was  dishonest, 
ooold  the  court  try  that  issue  on  a  petition?] 
The  case  of  a  lunatic  trustee  is  different ;  he  has 
no  will.  Moreover,  there  is  an  express  provision 
in  sect.  52  of  the  Act  of  18f  0  enabling  tne  court, 

(a)  Beported  by  Fsauk  Etabb,  Eaq.,  BuriitaiHtt-Lkw. 


on  a  petition  like  this  being  presented,  to 
direct  a  commission  in  the  nature  of  a  writ  de 
lunatico  inquirendo  to  issue,  and  to  postpone 
making  any  order  on  the  petition  until  a  return 
has  been  made  to  the  commission.  We  ask  the 
court,  if  it  will  not  make  an  order  at  once,  to 
direct  such  a  commission  to  issue.  They  also 
referred  to 

SeHaiUgy,SDeQ.ABm.ei; 
Se  Hodion,  9  Han,  118. 

Bomer,  Q.C.  and  8.  B.  L.  Bruce,  for  the  respon- 
dent,  were  not  called  upon. 

Cotton,  L.J. — ^This  is  a  petition  of  a  somewhat 
unusual  character.  It  is  presented  under  the 
Trustee  Act  of  1850,  as  amended  by  the  Trustea 
Act  of  1852,  and  prays  for  the  appointment  of  a 
new  trustee,  on  the  ground  that  one  of  the 
present  trustees  is  of  unsound  mind.  But,  so  far 
from  that  being  unopposed,  that  gentleman 
appears  here  and  contends  there  is  no  ground  for 
removing  him,  and  that  he  is  not  of  unsound 
mind.  The  only  question  we  have  to  consider  is, 
whether,  under  tnose  circumstances,  this  is  a 
petition  under  which  an  order  ought  to  be  now 
made  under  the  Trustee  Act  of  1850.  Of  course, 
if  these  petitioners  are  in  a  position  to  present 
a  petition  for  inquiry  into  the  state  of  mind  of 
the  trustee,  they  can  do  so,  and  if  they  wish  to  get 
an  order  declaring  him  to  be  a  lunatic  in  the 
ordinary  way,  they  may,  if  they  desire  it,  bring 
an  action  in  the  High  Court,  relying  in  that 
action  on  any  grounds  that  may  be  sufficient  for 
inducing  the  court  to  make  an  order  removing 
the  trustee  from  his  position  of  trustee,  whether 
his  incapacity  arises  from  unsoundness  of  mind, 
or  any  act  of  wilful  misconduct  or  otherwise 
committed  by  the  trustee.  But  they  now  insist 
on  having  the  order  for  removing  him  made 
under  the  Trustee  Act  1850.  In  my  opinion  that 
is  wrong.  I  do  not  go  into  the  question  as  to 
whether  there  is  jurisdiction  under  this  Act  to 
do  so  or  not,  but  it  has  been  the  constant  course 
of  practice  since  this  Act  came  into  operation  to 
decline  to  decide  litigiously  against  a  trustee 
whose  removal  is  sought  that  he  ought  to  be  re- 
moved from  his  office  of  trustee.  I  certainly  will 
not  introduce  a  new  practice  as  regards  this  Act, 
because,  if  that  practice  were  introduced,  a  trustee 
might  be  put  into  this  position,  under  this  sta- 
tutory jurisdiction,  that  he  might  be  forced  to 
enter  into  a  contest  as  to  whether  he  was  of 
irnsonnd  mind.  No  case  has  been  referred 
to  in  which  this  court  has  ever  adversely 
removed  a  trustee  under  the  Trustee  Act. 
If  it  could  be  done  on  the  ground  that  he 
was  of  unsound  mind,  it  might  be  done  as  a 
matter  of  principle  on  any  other  eround  that 
would  justify  the  court  in  ordering  nis  removal 
in  an  action.  An  action  can  be  brought  in  the 
High  Court,  and  that  is  done  at  the  ordinary 
penl ;  or  an  inquiry  may  be  asked  for,  and  that 
18  done  at  the  ordinary  peril.  In  Be  Walker, 
partly  referred  to  by  Mr.  Inoe,  undoubtedly  the 
facts  were  somewhat  different ;  but,  in_  Lord 
Cottenham's  judgment,  after  an  expression  of 
opinion  that  it  might  be  different  if  he  were  a 
bare  trustee,  he  says  this :  "  My  present  impres- 
sion, however,  is,  that  even  if  the  fact  of  unsound- 
ness of  mind  were  much  more  clearly  made  out 
than  it  is  here,  it  would  not  be  a  proper  exercise 
of  my  discretion,  in  applying  the  powers  of  thia 
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Act  of  Parliament,  to  treat  a  person  as  incompe- 
tent to  manage  his  affairs,  so  long  as  he  himself, 
or  his  family  for  him,  insist  that  he  is  competent ; 
becaase  I  am  of  opinion  that  the  Act  was  only 
intended  to  enable  parties  entitled  to  the  benefit 
of  a  le^al  estate  to  obtain  it  from  a  peruon  in 
whom  it  is  vested,  and  who  is  admitted  to  be 
incompetent  to  convey  it,  and  not  to  involve  his 
famUy  in  a  controversy  in  which  they  have  no 
sort  of  interest,  as  to  whether  he  is  a  lonatic  or 
not,  merely  for  the  accommodation  of  third 
persons."  And  that  is  my  opinion  in  this  case. 
Then  it  is  said  that  is  inconsistent  with  the  Act, 
and  what  was  relied  npon  was  principally  this : 
It  was  said  that  there  might  be  an  inquiry  before 
the  master  where  the  parties  could  enter  into 
matters  of  contested  fact.  In  cases  where  such 
an  inquiry  was  allowed  it  was  held,  not  before  a 
master  in  Lunacy,  but  before  a  master  in  Chancery. 
Instead  of  askiug  the  court  in  the  first  instance 
to  consider  the  ovidenco  under  the  petition,  the 
parties  might  go  before  the  master  in  the  first 
instance  to  satisfy  him  (not  in  contested  cases, 
bat  in  uncontested  ones)  that  they  were  in  a  posi- 
tion to  ask  for  an  order ;  that  is  to  say,  that  facts 
necessary  to  enable  them  to  get  an  order  were 
established  by  the  evidence.  Then  the  52nd 
section  of  the  Trustee  Act  1850  does  give  the 
Lord  Chancellor  power  to  direct  a  commission  to 
issue,  but  that  power  has  not  been  exercised  in  a 
case  where  a  person  alleged  to  be  a  lunatic  has 
said,  "  I  contend  there  is  no  ground  for  removing 
me."  It  might  well  be  intended  to  apply  to  a 
case  where  the  court  is  not  satisfied,  there  being 
no  contest.  The  court  might  then  direct  an 
inquiry;  but,  in  my  opinion,  the  object  of  this 
Trustee  Act  is  not  to  -substitute  a  different  pro- 
cess from  that  of  the  ordinary  tribunals  for  the 
purpose  of  deciding  hostUely  against  the  trustee 
whether  he  ought  to  be  removed,  but  only  to 
give  a  summary  and  easy  remedy  for  his  removal, 
where  he  is  either  willing  to  be  removed,  or  there 
is  no  contest  as  to  the  facts  existing  and  rendering 
it  necessary  to  remove  him  in  consequence  of  his 
stato  of  mmd.  If  these  parties  wish  to  bring  an 
action  they  can  do  so,  and  the  petition  wUl  then 
be  dismissed.  If  they  desire  to  take  proceedings 
in  lunacy  the  petition  may  stand  over.  Subject 
to  what  Mr.  Bomer  may  say,  I  see  no  reason  whv 
it  should  not,  leaving  the  petitioners  to  take  sucn 
steps  as  they  think  fit. 

BoTEN,  L  J'. — ^I  am  of  the  same  opinion. 

Pet,  L.J. — ^I  am  of  the  same  opinion.  It 
appears  that  shortly  after  the  passing  of  the 
Act  of  1850  it  became  clear  to  the  court  that  the 
iurisdiction  of  that  Act  could  not  be  exercised 
by  the  removal  of  a  trustee.  I  find  in  Ee  Hodgson 
the  Yice-Chancellor  said  :  "  I  think  that  this 
statute  was  not  intended  to  give  the  court  juris- 
diction to  remove  a  trustee  where  he  states  that 
he  is  desirous  of  continuing  in  the  trust.  The 
Act  empowers  the  court,  whenever  it  is  expedient, 
to  appoint  new  trustees ;  but  that  provision  is,  I 
think,  confined  to  the  appointment,  and  does  not 
extend  to  the  disdiarge  of  a  trustee  who  is 
willing  to  remain."  Now,  without  inquiring 
whether  lunacy,  supposing  it  to  exist,  is  a  ground 
for  discharging  or  removing  a  trustee,  or  itself 
creates  a  vacancy,  it  is  obvious  that  the  conflict  in 
the  two  cases,  whether  a  trustee  shall  be  removed 
or  whether  there  is  a  vacancy  in  the  trusteeship,  is 


of  so  closely  similar  a  kind  that  the  principle 
which  ininceB  the  court  to  stay  its  hand  in  one 
case  will  induce  it  to  stay  its  hand  in  the  other. 
It  has  been  pressed  upon  us  that  the  52nd  section 
imports  that  the  court  has  jurisdiction  in  the 
case  of  a  contested  unsoundness  of  mind.  It 
appears  to  me  there  is  no  such  inference  to  be 
drawn  from  the  52nd  section.  I  think  it  is  a 
power  given  to  the  court  where  the  court  feels 
anxious  to  be  better  informed  with  regard  to  the 
trustee  in  a  case  in  which  there  was  no  contest. 
I  think,  therefore,  that  we  should  be  departing 
from  the  course  of  procedure  that  has  b^n  well 
established  if  we  were  to  allow  this  controversy 
as  to  the  lunacy  of  the  trustee  to  be  gone  into 
now.    I  therefore  agree  with  Cotton,  L J. 

Bomer. — I  object  to  the  petition  stondinjg 
over.  It  has  been  irregularly  brought  before  this 
court,  and  put  into  the  paper  on  an  ex  parte 
application.  I  ask  for  the  respondent's  costs. 
Cftiitty,  J.  ordered  the  petition  to  stand  over,  and 
it  is  stiU  before  him. 

Inee. — ^The  petition  ought  to  stand  over  until 
we  have  presented  a  petition  as  to  the  respon*' 
dent's  state  of  mind,  and  that  we  may  have  leave 
to  amend  it. 

CoTTOV,  L.J. — I  said,  when  the  application  was 
made  to  us,  that  the  petition  must  oe  amended, 
and  made  a  petition  to  the  Lord  Chancellor. 
That  has  not  been  done,  so  that  this  is  altogether 
irregular.  In  my  opinion  the  petition  is  not 
before  us,  and  we  cannot  dismiss  it.  It  is  before 
Chitty,  J.,  and  he  must  deal  with  it;  but  the 
petitioner  must  pay  the  costs  of  coming  here. 

Far  and  Bowbn,  L.J  J.  concurred. 

Solicitors  for  the  petitioners,  SchuUz  and  Son. 

Solicitors  for  the  respondents.  Combe,  Bayly, 
and  Henley, 


Friday,  Jan.  25. 

(Before  Brett,  M.B.  and  Bowes,  L.J.) 

Be&.  v.  The  Coiuissiohebs  op  Inlakd  Beveitdb  ; 

Be  Nathah.  (a) 

APPEAL  PROH  the  QUEEN's  BENCH  DITI8I0K. 

Mandamue — Servante  of  the  Crown — Commis- 
aifOners  of  Inland  Bevenue — Return  of  praibaie 
duty — Speeifie  legal  remedy — Petition  of  right-' 
5$-6Vtct.  e.  79,  «.  23. 

By  5  ^  6  Vict.  c.  79,  ».  23,  "  Where  it  ehaU  l« 
proved,  by  oath  and  proper  voueliera,  to  the  aaiia- 
fa^ion  oftlie  laid  Comaniesionere  of  Stamptand 
Taxes,  that  an  executor  or  administrator  hath 
paid  debts  due  and  owing  from,  the  deceased,  and 
payable  by  law  out  of  his  or  her  peisonid  or 
movoMe  estate,  to  such  an  amount  as,  being  do- 
ductedfrom  the  atnount  or  value  of  the  eitaie  ami 
effects  of  the  deceased  for  or  in  respect  of  which  a 

frobaie  or  letters  of  administration  sftoM  haw 
een  granted  .  .  .  shod  reduce  the  same 
to  a  turn  which,  if  it  had  been  the  whole  gross 
amount  or  value  of  such  estate  or  effects,  wottU 
have  occasioned  a  less  stamp  duty  to  be  paid  on 
such  probaie  or  letters  of  administraiion  .  .  . 
than  shall  have  been  actv/illy  paid  thereon,  it 
shaU  be  lawful  for  the  said  Commissioners  of 
Stamps  and  Taxes,  and  they  are  hereby  requirei 
to  return  the  difference,  §re." 

(a)  Bapottad  by  Hxbby  Lush  utd  P.  B.  Hunanrs,  Eaqni, 
B(nii«er»-«t-lAW. 
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Bjf  12  ir  13  Vitt.  e.  1,  the  Board*  of  Commiiioner* 
of  Excite,  Stamj^t,  and  Tcucet,  are  contoUdated 
tnlo  the  Commiwionera  of  Inland  Revenue. 

A  return  of  duty  under  5^  6  Viet.  e.  79,  •■  23  having 
been  refueed  by  ike  Uommieiionert  of  Inland 
Bevenue,  a  mandamue  vxu  applied  for  to  compel 
the  eommi**ioner$  to  return  the  duty,' and  the 
JKvmonol  Gourt  made  the  tide  aheolute  for  a 
«UMi<knnu«. 

Hdd,  on  appeal  {reverting  the  deeition  of  Day  and 
Smith,  Jj^,  that  the  duty  having  been  received  by 
the  comrnistionert  at  tervantt  of  the  Crown,  tM 
propermode  ofteeking  to  obtain  a  return  of  duty 
«KM  by  peHlion  of  right,  and  thwtfore,  at  there 
«MM  another  tpeeifie  legai  remedy,  by  whidt  the 
tipplieant  could  obtain  a  return  of  th/e  duty  if  he 
VMU  entitled  to  it,  a  mandamut  ought  not  to  be 
granted,  and  the  rule  mutt  be  diteharged. 

Bes  V.  The  Lords  Conuniasianen  of  the  Treamry 
i4A.^E.  286)  overruled. 

This  was  a  mle  nm  calling  npon  the  Commia- 
sionera  of  Inland  Bevenne  to  show  cause  why  a 
writ  of  mandamtia  should  not  issue  commanding 
them  to  return  to  the  applicant,  the  administrator 
of  the  estate  of  one  Edward  Kathan,  deceased, 
the  sum  of  16502.,  part  of  the  stamp  duty  charged 
to  and  paid  by  the  applicant  on  the  grant  to  him 
of  letters  of  administration  with  the  will  annexed 
of  the  said  Edward  Kathan. 

The  facts  of  the  case  are,  so  far  as  it  is  material 
for  the  purposes  of  this  report,  as  follows  : — 

The  deceased  testator,  Edward  Nathan,  was  a 
Gonrnm,  who  for  many  years  previously  to  and  at 
the  time  of  his  death,  in  Paris,  in  Nov.  1882, 
carried  on,  in  partnersliip  with  his  two  brothers 
(the  applicant  and  another),  the  business  of  com- 
mission merchants,  at  Manchester.  In  1861  he 
married  at  Hamburg  a  lady,  an  inhabitant  of 
thst  city,  and  by  the  German  marriage  settlement 
exeeated  at  Hamburg  on  that  occasion  he  cove- 
nanted that  upon  the  dissolution  of  the  marriage 
Tjy  his  death  in  his  wife's  lifetime  (which  event 
bM  happened)  the  sum  of  55,0002.  should  be  paid 
to  her  out  of  his  estate,  and  that  for  that  sum 
she  was  to  be  deemed  a  creditor  of  her  husband's 
estate.  It  was  also  provided  by  the  said  marriage 
settlement  that  he,  the  husband,  should  be  domi- 
cQed  himself  at,  and  that  his  wife  should  follow 
him  to,  Manchester  and  be  domiciled  there  also. 

Previously  to  his  death,  the  testator  retired 
from  Manchester  and  went  to  live  at  Paris,  where 
at  the  date  of  his  death  in  Nov.  1882,  he  was 
domiciled ;  bnt  he  left  assets  m  England  amount- 
ing to  over  118,0001.,  and  personal  estate  situated 
abroad  of  the  value  of  upwards  of  41,0002. 

On  the  grant  of  probate,  stamp  duty  was  paid 
upon  the  rail  amount  of  the  English  assets,  no 
debts  being  deducted,  because  the  testator's 
domicile  was  stated  to  be  French,  the  provisions 
of  the  Customs  and  Inland  Bevenne  Act  1881 
(-44  "Vict.  c.  12),  B.  28,  for  deduction  of  debts, 
applying,  in  the  opinion  of  the  Inland  Bevenue 
anthorities,  only  in  cases  where  the  deceased  dies 
domiciled  in  the  United  Kin^om. 

Sabeequently,  however,  m  March  1883,  the 
administrator  of  the  deceased,  his  brother  Louis 
Kathan,  applied  to  the  Commissioners  of  Inland 
Bervenne  in  the  ordinary  manner,  under  the  5  &  6 
Vict.  c.  79,  8.  23,  for  the  return  of  16601.,  the 
stamp  dnty  on  55,0002.,  part  of  the  above-men- 
tioned  118,0001.,  on  the  gronnd  that  this  55,0001. 


was  a  debt  due  from  the  estate  of  the  late  Edward 
Nathan  to  his  wife  created  by  the  marriage  con- 
tract, according  to  the  laws  of  Hamburg,  entered 
into  npon  their  marriage  is  1861  at  Hamburg, 
of  which  citv  the  wife  was  an  inhabitant,  and 
which  sam  oi  55,0002.,  he  the  administrator  had, 
in  virtue  of  a  discretionary  power  conferred  on 
the  executors  and  administrators  of  th«  deceased, 
by  a  declaration  in  the  deed  of  partnership 
between  the  deceased  and  his  two  brothers,  paid 
over  to  the  widow  odt  of  the  English  partnership 
assets  of  the  deceased. 

The  commissioners,  not  being  satisfied  that  this 
sum  was  a  debt,  or,  if  a  debt,  that  it  fell  within 
the  description  contained  in  the  statute  under 
which  the  administrator  claimed  the  return  (5  &  6 
Yict.  o.  79,  s.  23),  declined  to  return  the  dnty, 
and  suggested  to  the  applicant  that  the  propar 
mode  of  obtaining  a  decision  upon  the  question 
was  by  petition  of  right. 

Subsequently,  however,  the  above-mentioned 
mle  was  applied  for  and  obtained  by  the  applicant 
in  July  18e^,  and  now, 

Dee.  7  and  10, 1883.— The  Attorney-General  (Sir 
H.  James,  Q.G.)  and  A.  V.  Dieey  (with  them  was 
the  SolicUor-Oeneral,  Sir  P.  Herschell,  Q.C.) 
showed  cause  on  behalf  of  the  defendants. — Apart 
from  the  merits  there  are  two  preliminary  objec- 
tions to  this  rule :  first,  that  this  court  has  no 
power  or  jurisdiction  in  the  matter,  inasmuch  as 
mandamut  cannot  lie  or  go  against  the  Crown 
itself  or  against  its  officers  or  servants,  which  the 
defendants,  the  Commissioners  of  Inland  Bevenne, 
are ;  and  secondly,  that,  even  if  mandamus  would 
lie,  yet  that  where  there  is  another  specific  legal 
remedy,  as  there  is  here  by  a  petition  of  right, 
that  remedy  most  be  adopted,  and  mandamns 
being  a  discretionary  writ,  the  court  will  not  per- 
mit such  writ  to  issue.  The  applicant  relies  here 
on  three  cases,  in  which,  and  for  the  present  pur- 
pose it  may  be  admitted  under  similar  circum- 
stances, mandam,ui  has  been  issued,  viz. : 

Beg.  V.  The  Commutiorten  of  Stamp*  and  Taatt; 
OtttU't  eatt,  18  L.  J.  201,  Q.  B. ; 

Beg.  V.  The  Oommiuioner*  of  Stamf*  and  Taatti 
atraeey't  cote,  6  Q.  B.  Bep.  657 ; 

Sig.  r.  Commi»ntynert  of  Btampt;  TT^oIlaea'*  cow, 
9  Q.  B.  Bep.  637 ;  16  L.  J.  75,  Q.  B. 

But  in  the  first  two  of  those  cases  no  objection 
appears  to  have  been  taken  to  the  writ  going; 
whilst  in  the  other  (Wallace's  case)  the  Attorney- 
General  (Sir  P.  Thesi^er)  waived  the  point,  and 
Lord  Denman,  C.J.  said  the  waiver  was  not  to  be 
made  a  precedent.  The  Crown  here,  however, 
relies  in  support  of  their  first  objection  upon  the 
following  authorities:  Bex  v.  The  Commiationert 
of  Cutlomt  (5  A.  &  E.  380 ;  6  L.  J.  N.  S.  65,  M.C.), 
in  which  the  court,  declining  to  listen  to  the 
argument  that  there  was  no  other  remedy,  refused 
a  mandamut  to  compel  the  ofiBcers  of  customs  to 
deliver  up  a  auantity  of  tobacco  in  their  hands,  as 
being  equivalent  to  a  mandamut  against  the 
Crown  itself.  Again,  in  Beg.  v.  Powell  (1  Q.  B. 
Bep.  852),  where  mandamut  against  the  steward 
of  a  manor  of  which  the  Queen  was  the  lady  was 
refused  because  it  ought  to  go  against  the  lord 
and  the  steward  jointly,  and  it  could  not  go 
against  the  Queen.  The  case  of  Beg.  v.  The  Lords 
of  the  Treasury ;  E*  parte  Juetioes  of  Laneathire 
(26  L.  T.  Bep.  N.  S.  64;  L.  Bep.  7  Q.  B.  383;  41 
L.  J.  178,  Q.  B.)  is  a  decisive  authority  against 
the  present  claim  for  a  moiMlamiM;.^  Aa^^tbe 
Jigitized  byVjOOVTC 
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second  objection.    That  petition  of  ri^ht  is  the 
proper  remedy  is  shown  by  the  following  cases : 


R»g.  T.  Powell  (vbi (upO; 
''ereeval'i  Exeattort  v.  The 
L.  J.  289,  Ex. ; 


QuMn,  3H.  AC.  217; 


The  Bateutan  of  Perry  t.  The  Queen,  L.  Sep.  4  Ex.  37; 
88  L.  J.  5,  Ex. ;  b.  o.  nom.  Baeon  and  others 
(Eaaseuton,  fe.)  T.  The  Queen,  19  L.  T.  £ep.  N.  S. 

De  Laneey  r.  The  Queen  (in  the  Ex.  Cbamlwr),  26 
L.  T.  Sep.  N.  S.  400 ;  L.  Sep.  7  Ex.  140;  41 L.  J. 
64,  Ex. 

In  Beg.  v.  The  Biehop  of  Cheeter  (1  T.  E.  396) 
a  mandamus  to  a  bishop  to  license  a  curate  was 
ref nsed  because  Quare  impedit  was  another  specific 
remedr,  Buller,  J.  (at  p.  404)  saying  that  Lord 
Mansfield  had  always  taken  great  pains  to  state 
particularly  the  gronnds  on  which  the  court  would 
either  grant  or  refuse  a  mandamMs,  and  had 
always  said  the  court  would  not  interfere  by 
granting  it  unless  the  applicant  had  no  other 
tpeeifio  legal  remedy.  To  tne  same  effect  is  the 
case  of  Mem  t.  The  Marguie  of  Stafford  and  another 
(3  East,  641).  They  cited  also  Bex  t.  The  Bank 
cf  England  (2  Dougl.  524),  and  referred  to  Tapping 
on  Mandamus  (pp.  9  to  12),  and  Bovill's  Act 
(23  &  24  Vict.  c.  3). 

Oookton,  Q.C.  and  W.  B.  Clay,  for  the  appli- 
cant, supported  their  rule. — ^The  authorities  refied 
«n  by  the  Attorney-General  do  not  apply ;  and 
his  strongest  one,  Beg^  v.  The  Lorde  of  tke  Trea- 
»mry,  in  L.  Eep.  7  Q.  B.  («6i  »up.),  is  by  no  means 
conclusive,  as  he  contended  it  was,  in  favour  of 
the  defendants.  There  was  no  duty  on  or  re- 
quired of  the  defendants  there ;  and,  indeed,  it 
-was  conceded  by  Sir  G.  Jessd,  then  Solicitor- 
General,  in  ar^ruing  that  case  for  the  Crown, 
that,  if  the  Legislature  had  constituted  the  Lords 
of  the  Treasurv  ac^nts  to  do  a  particular  act, 
mandamus  might  lie  against  them  as  individuals 
designated  to  do  the  act.  That  is  precisely  the 
present  case,  in  which  there  is  a  clear,  plain, 
statutory  duty  on  the  Commissioners  of  Inland 
Bevenne,  who,  by  the  express  words  of  the  Act, 
"  are  required  to  return  "  the  overpaid  duty.  Li 
Bex  V.  The  Lords  of  the  Treasury  (4  A.  &  E.  286 ; 
5  L.  J.  N.  S.  20,  K.  B.)  it  was  held  that,  as  the 
liOrds  of  the  Treasury  were  depositaries  of  certain 
money  in  their  hands  for  an  individual  who  had  a 
legal  right  to  it,  a  mandamus  would  lie  to  compel 
payment  of  it  to  him.  That  is  a  clear  authority 
m  favour  of  the  present  applicant.  So  also  are 
the  cases  of 

Beg.  V.  The  Commistionen  of  Woods  and  Forests, 
15  Q.  B.  Sep.  761 ;  19  L.  J.  497,  Q.  B. ;  and 

Bea.  T.  The  Lords  of  the  Treasury,  16  Q.  B.  Bep. 
859 ;  20  L.  J.  305,  Q.  B. 

Injunctions  against  Crown  servants  have  been 
granted  by  the  Court  of  Chancery : 
Sankin  v.  Huskisson,  4  Sim.  13 ; 
SlUs  y.  Lord  Chrey.  6  Sim.  214 ;  s.0.  nom.  SlKs  v. 

WahaesUni,  2  L.  J.  N.  S.  181,  Ch. ; 
triidy  v.  Rose,  8  Met.  86,  per  Sir  Wm.  Gtaat,  M.B., 
at  p.  102. 

The  cases  cited  by  the  Attorney-General  against 
the  rule  are  distinguishable.  JnBeg.Y.  PoweU 
(uhi  sup.)  the  application  was  against  the  Queen 
qud  Queen,  and,  of  course,  could  not  succeed.  In 
Beg.  V.  Commissioners  of  Ctutome,  the  Tobacco 
case  (u&t  sup.),  the  ofiScers  of  customs  had  no 
duty  to  perform  with  respect  to  the  tobacco  in 
their  possession.  In  PereevaVs  Executors  v.  The 
Queen  {ubi  cup.)  the  case  was  stated  by  consent. 


and  is  not,  therefore,  an  authority  against  the 
mandamus  in  the  present  case;  and,  as  to  the 
two  other  cases,  tnat  of  Perry's  Executors  (ubi 
sup.)  was  not  under  this  particular  section,  and 
De  Laney's  case  (vJn  sup.)  was  under  the  Legai^ 
Duty  Acts ;  and  in  neither  case  was  there  any 
duty  or  power  in  the  commissioners  to  repay  the 
money  claimed,  and  therefore  a  petition  of  right 
was  the  only  and  proper  remedy.  As  to  pro- 
ceeding by  petition  of  right,  that  is  not  a  specific 
legal  remedy.  It  depends  upon  the  Attomey- 
G«neral's  fiat  and  the  grace  and  favour  of  tne 
Crown.  Mandamus  is  not  asked  for  here  against 
the  Crown,  nor  against  the  commissioners  as  its 
mere  servants,  but  against  them  as  persons  filling 
an  official  capacity,  with  a  statutory  power  and 
duty  which  they  are  bound  to  execute  by  paying 
over  money  held  by  them  in  the  character,  as  it 
were,  of  stakeholders  liable  to  return  the  over- 
paid portion  of  it.  They  are  not  mere  delegates 
of  the  Crown  under  its  sign  manual,  but  are  the 
creatures  of  Parliament  for  the  very  purpose  of 
receiving  and  accounting  for  these  moneys  for 
which  they  are  invested  by  Parliament  with  sepa- 
rate powers,  and  are  thus  severed  from,  and  can- 
not be  identified  with,  the  Crown  in  the  sense 
that  their  hands  are  those  of  the  Crown.  The 
question  is  one  of  authority,  and  is  not  to  be 
argued  on  first  principles ;  and  it  is  submitted 
that  the  authorities  are  strongly  in  favour  of  the 
applicant.    They  cited  and  referred  also  to 

Rea  V.  The  Archbishop  of  Canterbury,  8  East,  213, 
per  Lord  Ellenboroairh,  C.J.,  at  p.  219  ; 

JB«Smyth,4A.  &E.976; 

JZeHand,  lb.  984; 

Ee  parta  Riehetts,  lb.  999 ; 

Rez  y.  The  Bank  of  Snglemi  {ubi  sup.) ; 

Tapping  on  Haadamos  (ubi  sup.). 

The  Attomey-General  in  repl^. — ^The  Commis- 
sioners of  Inland  Bevenue  are  m  no  way  "  stake- 
holders." As  servants  of  the  Crown  they  received 
this  money  as  part  of  the  Crown  revenues,  and  it 
was  at  once  paid  over  by  them  to  the  account  of 
Her  Majesty's  Exchequer.  It  cannot  therefore 
belong  to  the  applieant  in  the  sense  that  he  can 
obtain  repayment  of  it  by  mandamus.  To  the 
Crown  alone  are  the  defendants  amenable  or  owe 
any  duty  with  respect  to  this  money,  except  it 
may  be  a  moral  duty  to  the  public.  It  is  a  con- 
dition precedent  to  repayment  that  the  com- 
missioners should  be  satisfied  that  there  has  betsa 
an  over-payment.  There  is  no  specific,  definite, 
or  ear-marked  sum  in  their  hands  for  the  benefit 
of  the  applicant,  as  was  the  case  in  Beg.  v.  The 
Lords  of  the  Treasury,  in  4  A.  &  E.  (ubi  sup.),  and 
the  authority  of  that  case  has  been  greatly 
lessened,  if  not  destroyed,  by  the  judgment  of 
the  Court  of  Queen's  Bench,  and  particularly  by 
the  comments  on  it  of  Cockbum,  C.J.  and  Black- 
burn, J.,  in  the  subsequent  case  of  Beg.  v.  The 
Lorde  of  the  Treasury,  in  L.  Bep.  7  Q.  B.  (ubi 
tup.).  The  petition  of  right  is  the  constitutional 
right  of  the  subject,  who  has  a  bond  fide  claim, 
and  in  such  a  case  the  Attorney-General's  fiat 
would  not  be  withheld.  It  is  a  more  convenient 
and  suitable  mode  of  proceeding  than  mandamus, 
as  under  it  the  suppliant  has  only  to  prove  his 
claim  to  be  a  just  one,  whereas  by  ma,naamue  the 
proof  would  lie  on  the  defendants,  who  know 
nothing  of  the  facts,  which  are  all  within  the 
knowledge  of  the  applicant. 

Dat,  J.— I  am  of  opinion  that  this  rule  should 
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be  made  abeohite,  and  tliat  a  writ  of  mcmdamtu 
should  issue.  The  test,  as  it  seems  to  me,  whether 
or  not  the  writ  of  mandamut  is  to  issue  is,  as  was 
said,  arguendo,  by  Sir  Frederick  Thesiger,  in  the 
(»se  of  Beg.  The  Commitsionen  ef  Wooit  and, 
Forests  (ubi  sup.) :  "  Whenever  a  person,  whether 
filling  an  ofiBce  under  the  Crown  or  not,  has  a 
statutory  duty  towards  another  person  a  man- 
damvs  will  lie  to  compel  him  to  perform  it." 
Now,  the  rule  is  there  expressed  with  the  preci- 
sion and  neatness  characteristic  of  Sir  Frederick 
Thesiger's  utterances,  whether  at  the  bar  or  on 
the  bench,  and  it  is  substantially  the  language 
that  was  afterwards  used  by  the  late  Sir  A.  Cock- 
bum,  C.J.,  and  by  Blackburn  and  Lush,  JJ.,  in 
the  case  of  Be^.  v.  The  Lords  Commissioners  of 
ike  Treasmy,  m  L.  Bep.  7  Q.  B.  {ubi  tup.),  so 
strongly  relied  upon  by  the  Attomey-Oeneral  in 
the  present  case.  Those  learned  judges  all  most 
clearly  distinguished  that  case  from  cases  in 
•which  a  statutory  duty  to  pay  or  apply  particular 
moneys  to  a  particular  purpose  has  been  imposed 
upon  a  servant  of  the  Crown,  and  held  that  in 
that  case  there  was  no  statutory  duty  imposed 
by  an  Act  of  Parliament  upon  the  Commissioners 
of  the  Treasury  to  apply  the  particular  moneys  in 
any  particular  way  or  to  any  particular  purpose. 
The  court  there  took  and  acted  upon  that  distinc- 
tion, and  that  is  really  the  only  point  practically 
decided  in  that  case.  Cockbum,  C.J.,  in  his 
judgment  there,  with  reference  to  the  statute 
npon  which  the  application  in  that  case  was 
based  (the  Act  for  regulating  the  costs  of  pro- 
secutions), said :  "  I  cannot  see  anything  in  that 
statute  which  imposes  a  duty  at  law  npon  the 
liords  Commissioners  of  the  Treasury ;  it  is  not  a 
duty  at  law  which,  by  any  legal  proceedings,  or 
by  the  exercise  of  their  prerogative  jurisdiction, 
the  court  could  enforce."  Blackburn,  J.  again,  in 
effect,  uses  the  same  words,  and  finds  no  dut^, 
nor  even  anything  which  approaches  a  duty,  m 
the  case  under  consideration,  and  goes  on  to  sav  : 
"  Is  there  any  statutable  obligation  cast  npon  the 
Ixjrds  of  the  Treasury  to  do  what  we  are  asked 
to  compel  them  to  do  by  Tnandamus,  namely,  to 
issue  a  minute  to  pay  tnat  money  P  because  it 
seenis  to  me  clear  that  we  ought  to  grant  a  man- 
damvs  if  there  is  such  a  statutory  obligation, 
particularly  where  the  application  is  made  on 
behalf  of  persons  who  have  a  direct  interest  in 
the  matter."  Similar  passages  are  found  in 
the  judgment  of  Lush,  J.,  who  commences  his 
judgment  by  saying :  "  I  think  that  the  applicants 
nave  failed  to  make  out  that  which  is  essential  to 
entitle  them  to  a  writ  of  mandamus,  namely,  that 
there  is  a  legal  duty  imposed  upon  the  Lords 
Commissioners  of  the  Treasury — a  duty  as 
between  them  and  the  applicants  to  pay  over 
this  sum  of  money."  Now,  all  that  merely 
confirms— if  I  may  say  so — that  which  had  been 
stated,  arguendo,  in  the  case  by  the  then  Solicitor- 
General,  the  late  Master  of  the  Bolls,  Sir  George 
Jessel.  In  the  opening  of  his  ar^ment  he 
expressly  admitted  that,  when  the  Legislature  has 
constitnted  the  Lords  of  the  Treasury  to  do  a 
particular  act,  a  mandamus  in  that  case  might  lie 
against  them,  as  individuals  merely,  to  compel 
them  to  do  that  act.  The  question  then  which  arises 
for  our  determination  here  is,  whether  under  the 
statute  to  which  our  attention  has  been  directed 
in  this  case  any  such  dutv  has  been  imposed 
upon  the  defenoBnts.    By  tnat  statute  it  is  pro- 


vided that,  where  it  shall  be  proved  to  the  satis- 
faction of  the  Commissioners  of  Stamps  and 
Taxes  (now  the  Commissioners  of  Inland  Revenue) 
that  an  executor  or  administrator  has  paid  debts 
due  and  owing  from  the  deceased,  and  so  on,  it 
shall  be  lawful  for  the  commissioners,  and  they 
are  thereby  required,  to  return  the  difference. 
Now  is  that  a  statutable  duty  imposed  upon  the 
commissioners  to  pay  this  money,  to  return  the 
difference  P  The  applicant  says  that  he  has 
proved  by  proper  vouchers  that  he  has  paid 
money  in  excess  of  that  which  he  was  called  upon 
to  pay,  and  that  he  now  claims  the  fulfilment  and 
performance  of  the  statutable  duty  which  is  cast 
upon  the  commissioners  to  return  to  him  the  over- 
paid difference.  In  answer  to  this  it  is  contended, 
on  behalf  of  the  commissioners,  that  they  are 
under  no  statutable  obligation  absolutely  to  pay 
this  money,  but  are  only  required  to  repay  it  if  tney 
should  be  satisfied.  In  my  opinion,  however, 
those  words  must  receive  the  same  construction  as, 
if  I  may  say  so,  they  would  receive  in  any  ordinary 
contracts  made  between  private  persons;  and 
there  is  a  statutable  obligation  upon  them  to  par 
which  thev  are  bound  to  observe  as  soon  as  such 
evidence  by  affidavits  and  vouchers  as  ought  to 
satisfy  any  reasonable  person  has  been  laid  before 
them.  If  that  is  not  the  true  construction  of  the 
statute,  and  the  commissioners  are  not  to  pay 
unless  they  say  they  are  satisfied,  it  might  be  that 
thev  need  never  pay  at  all,  and  there  would  be 
no  leg^  remedy  whatever ;  for  they  would  have 
the  same  answer  to  a  petition  of  right  as  to  a 
mandamus,  namely,  that  they  are  not  satisfied, 
and  so  they  would  avoid  payment  altogether.  If 
there  be  a  remedy  it  must  l>e  based  upon  the  fact 
that  satisfactory  evidence  has  been  given.  In  my 
opinion  a  duty  is  imposed  upon  the  commissioners 
by  the  statute  to  repay  the  overpaid  probate 
duty  the  moment  that  the  fact  of  such  overpay- 
ment is  proved  and  shown  to  them  by  evidence 
which  ought  to  be  satisfactory  to  them.  From 
that  moment  there  is  a  specific  right  in  Lhe 
claimant  to  have  the  money  repaid  to  him,  and 
there  is  a  specific  duty  on  the  part  of  the  Com- 
missioners of  Inland  itevenue  to  repay  it  to  him. 
It  is  a  duty  that  is  clearly  imposed  upon  the 
latter  bv  the  statute,  not  as  representmg  the 
Crown,  but  as  persons  intrusted  for  the  time 
being  with  the  moneys  paid  by  the  applicant, 
which  may  be,  and  if  they  are  overpayments,  the 
commissioners  are  bound  by  statute  to  repay,  as 
being  moneys  which  they  have  received,  and 
which  are  under  their  control,  and  with  the 
duty  of  repaying  which  to  the  applicant  they  are 
unaer  the  circumstances  charged.  In  my  judg- 
ment, therefore,  this  is  not  a  case  in  which  we 
are  directing  a  mandamus  to  issue  against  the 
Crown,  or  to  the  commiBsioners  ^ud  servants  of 
the  Crown,  but  to  the  commissioners  because, 
though  no  doubt  for  the  time  servants  of  the  Crown, 
they  are  nevertheless  under  a  statutable  obli- 
gation to  the  applicant  which  they  have  failed  to 
discharge.  But  then  it  is  said  that  we  are  not  at 
liberty  to  direct  the  issue  of  a  writ  of  mandam,u* 
in  this  case,  even  if  we  have  jurisdiction  and  autho- 
rity to  do  so,  because  by  the  recognised  invariable 
practice  of  the  court,  that  writ  never  issues  in  a 
case  where  there  is  another  specific  leg^I  remedy. 
At  the  moment  I  felt  somewhat  pressed  by  the 
case  of  Beg.  v.  Pouiell  (ubi  sup.),  cited  by  the 
Attorney-Gteneral,  but  Hr.  Cookson,  I  think,  well 
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distmgnished  that  case,  and  pointed  oat,  as  I 
think  clearlj,  that  the  court  there  refused  the 
-writ  not  on  the  ground  of  there  beine  another 
specific  legal  remedy,  but  on  the  ground  that  the 
application  was  against  the  Crown  itself,  being 
against  the  Queen  as  lady  of  the  manor,  against 
whom  they  could  not  grant  a  writ  of  Ttiandamua; 
but  at  the  same  time  they  pointed  out  that  there 
are  other  remedies  available,  and  amongst  them  a 
petition  of  right.  I  must  say,  however,  that  I 
entertain  great  doubt  whether  a  petition  of  right 
is  a  tpecific  legal  remedy,  and  certainly  it  is  not 
an  absolute  legal  remedy  which  the  applicant  or 
suitor  has  under  his  own  control,  for  it  can  only 
issue  on  the  fiat  of  the  ofiScer  of  the  Crown  for 
the  time  being ;  and  though  it  is  true  it  is  pro- 
secuted in  courts  of  law,  it  is  not  what  I  under- 
stand by  a  legal  remedy,  for  it  is  an  appeal  to 
the  justice  of  the  Crown,  more  or  less  ex  gratia, 
to  be  dealt  with  as,  upon  an  inquiry  into  the 
suppliant's  claim,  may  seem  to  be  right,  rather 
than  an  enforcement  of  a  strict  legal  right. 
Another  objection  might,  I  think,  be  raised  to  a 
petition  of  ri^ht,  namely,  that  if  a  mandamiut 
would  go  agamst  the  Commissioners  of  Inland 
Seyenue  in  this  case,  it  would  go  against  them,  not 
qua  servants  of  the  Crown  and  because  they 
are  not  doing  something  under  the  authority  of 
the  Crown,  but  because  they  are  violating  a 
statutable  duty  imposed  on  them  by  the  Legis- 
lature, as  in  one  sense  individuals,  and  therefore 
in  that  point  of  view  a  petition  of  right  would 
not  lie  against  them.  It  is,  it  seems  to  me, 
essentially  a  (jnestion  of  discretion  for  the  court 
whether  it  will  withhold  the  writ  of  mandamus 
because  there  is  another  specific  legal  remedy ; 
and,  as  I  am  of  opinion,  if  it  be  necessary  to 
express  it,  that  a  petition  of  right  is  not  a  specific 
legal  remedy,  I  think  that  the  writ  of  mandamus 
should  go,  and  that  this  rule  should  therefore  be 
made  absolute. 

Smith,  J. — In  showing  cause  against  the  rule 
nisi  for  a  mandamus  to  the  defendants,  the  Com- 
missioners of  Inland  Revenue,  obtained  on  behalf 
of  the  applicant,  Mr.  Nathan,  the  Attorney- 
General,  on  behalf  of  the  Commissioners,  takes  in 
the  first  place  the  broad  ground  that,  inasmuch 
as  the  commis.sioners  are  servants  of  the  Crown 
and  officers  of  the  Crown,  therefore  a  mandamus 
will  not  lie  against  them.  Kow  I  think  that  that 
proposition  is  too  large ;  at  any  rate  it  is  too  large 
when  applied  to  the  facts  of  this  case.  Beyond 
all  doubt,  unless  there  is  any  statutory  duty  im- 
posed by  statute  upon  one  who  is  an  officer  or 
servant  of  the  Crown,  mandamus  will  not  go 
.  against  him,  and  that  is  the  decision  in  the  case 
mBeg.  V.  The  Lords  Commissioners  of  the  Treasury 
{ubi  «itp.)  to  which  we  have  been  referred.  One 
cannot  read  that  case  without  seeing  how  the 
court  there  struggled  from  first  to  last  to  find 
out,  in  the  Appropriation  Act  and  in  the  other 
Acts  which  were  referred  to  in  that  case,  a  legal 
duty  upon  the  Lords  Commissioners  of  the  Ti«a- 
Bury  to  make  the  payment  for  the  costs  of  the 

Erosecution  which  had  taken  place.  They  were, 
owever,  unable  to  do  so,  and  upon  that  ground 
it  was  that  they  came,  though  very  reluctantly,  to 
the  conclusion  that  a  maTidamus  would  not  lie. 
It  was  conceded  in  that  case  by  the  learned 
Solicitor-G-eneral,  Sir  G-eorge  Jessel,  that,  if  there 
had  been  a  statutory  duty  imposed  upon  the  Lords 
Ocnnmissioners  of  the  Treasury  towards  a  third 


person,  the  mandamus  would  lie;  but  he  stre- 
nuously argued  and  convinced  the  court  at  last, 
that  there  was  no  such  legal  duty  imposed  by 
statute  in  that  case.  It  seems  to  me  that  Sir 
Frederick  Thesiger  in  his  argument  in  the  case 
of  Reg.  v.  The  Convmissioners  of  Woods  and  Forests 
(ubi  sup.)  well  stated  what  I  conceive  to  be  the 
law  in  this  case.  He  said  that "  if  a  person  though 
holding  an  office  under  the  Crown,  and,  if  yoa 
like,  a  servant  of  the  Crown,  has  a  statutory  duty 
towards  another  person,  a  mandam.us  will  lie  to 
com]}el  him  to  perform  that  duty."  Now,  I  beg 
leave  to  adopt  that  language  on  the  present 
occasion.  The  question,  and  the  only  question 
here,  as  it  seems  to  me,  turns  entirely  upon  the 
construction  to  be  put  upon  the  23rd  section  of 
the  &  &  6  Yict.  c.  79,  and  it  is  upon  that  that  the 
case  has  been  argued.  Mr.  Cookson  insists  that 
that  Act  creates  a  statutory  legal  duty  upon  the 
Commissioners  of  Inland  Revenue,  upon  satis- 
factory proof  being  given  (which  I  think  means, 
as  my  brother  Day  has  said,  upon  proof  which 
ought  to  satisfy  reasonable  men)  that  over  p^- 
ment  has  been  made,  to  return  the  money  to  the 
applicants.  Upon  that  ground  it  is  that  I  think 
the  first  point  taken  by  the  Attomey-Greneral  in 
this  case  fails,  and  that  upon  the  true  construc- 
tion of  sect.  28  this  duty  is  imposed  upon  the 
Commissioners  of  Inland  Revenue.'  If  we  are 
wrong  upon  this  point,  the  case  can  go  to  an 
appeal  without  a  return  being  made,  as  was  done 
in  the  case  of  the  GUI  Cemetery  (Reg.  v.  The 
Burial  Board  of  Bishops  Wearmouth,  5  Q.  B.  Div. 
67),  which  went  to  the  Court  of  Appeal  from  an 
order  made  in  this  court  without  any  return 
being  made ;  or,  if  the  parties  think  it  better,  a 
return  can  be  made,  and  upon  that  return  this 
point  can  be  argued  and  taken,  if  necessary,  to 
the  highest  tribunal  in  this  countTV.  The  next 
point  taken  by  the  Attorney-General  is  a  matter 
of  discretion  for  the  court,  namely,  whether  we 
should  or  not  allow  the  writ  to  go.  Whether 
our  decision  can  be  questioned  as  an  appeal  from 
this  order  I  express  no  opinion ;  but  at  any  rate 
it  cannot  be  on  the  return  to  a  mandamtis,  where 
the  only  course  is  to  traverse  the  facts  stated  in 
the  return,  or  to  demur  on  the  ground  of  insuffi- 
ciency ;  and  therefore  the  question  of  letting  the 
writ  go  because  there  is  or  is  not  a  specific  legal 
remedy  is,  it  seems  to  me,  decided  finally  by  this 
jud^ent.  Now  I  do  not  think  that  a  petition 
of  right  faUs  within  the  definition  in  the  casee 
cited,  of  a  specific  legal  right  or  remedy.  It 
seems  to  me,  and  indeed  it  is  a  well-known  matter 
of  history,  that,  with  regard  to  petitions  of  right, 
Bovill's  Act  did  nothing  bat  formulate  the  course 
of  procedure  in  petitions  of  right  which  had 
hitherto  been  in  vogue  for  a  long  series  of  years. 
It  gave  no  new  right  at  all.  The  petition  of  right 
to  Her  Majesty  was  simply  a  petition  to  the 
clemency  of  the  Crown,  and  the  Queen,  through 
her  Attomey-Greneral,  who,  if  he  thought  there 
was  a  case,  granted  his  fiat  in  the  first  instance, 
said,  "  Let  right  be  done."  It  is  not  a  specific 
right  at  all  which  the  subject  has.  He  appecJs  to 
the  clemency  of  the  Crown  to  be  allowed  to  prove 
his  case,  or  to  satisfy  the  Crown  that  a  debt  is 
due  to  him  from  tne  Crown,  and  he  is  then 
allowed  by  the  Crown  to  enter  into  the  courts  of 
law  in  order  that  it  may  be  there  determined 
whether  the  debt  which  he  is  petitioning  for 
is  owing  or  not.    Bat  it  does  not  seem  to  me  that 
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this  comes  within  the  definition  of  a  legal  right 
or  remedy ;  and  what  is  more,  supposing  judg- 
ment to  be  given  to  the  applicant  on  the  petition 
of  right,  how  is  he  to  get  execution  against  the 
Crown  P  Of  course,  as  is  well  known,  if,  on 
inquiry,  money  is  found  to  be  due  to  the 
applicant,  that  money  is  always  paid;  but, 
assuming  for  the  moment  that  it  were  not  paid, 
I  am  at  present  unaware  how  the  applicant 
would,  by  any  right  which  is  existing  m  him, 
obtain  the  money  so  found  to  be  due.  Here, 
therefore,  where  we  are  called  upon  to  exercise 
onr  discretion  as  to  withholding  or  issuing  this 
mandamtu,  I  do  not  think  that  the  learned  counsel 
for  the  Crown  have  brought  the  case  within  the 
definition  of  a  tpecifie  legal  right  or  remedy  by 
merely  saying  that  the  applicant  has  a  rigl^t  to 
araproach  Her  Majesty  by  a  petition  of  right. 
Tne  Attorney- General  very  truly  stated  that  in 
three  cases  which  he  cited  petitions  of  right  had 
been  allowed.  The  case  of  PercmaVs  Execuion  v. 
The  Queen  {vibi  tup.)  was  a  case  upon  a  very 
mmilar  statute,  though  not  identically  the  same 
as  that  in  the  present  case,  and  the  section  there 
discussed  is  on  all-fours  with  sect.  23  of  the 
present  statute.  In  that  case  no  point  as  to 
whether  a  petition  of  right  would  or  would  not 
lie  was  taken  or  raised  in  argument.  The  other 
two  cases  are  not  so  much  in  point,  and  are  dis- 
tingoishable ;  but  in  neither  of  those  three  cases 
was  the  point  argjued  whether  a  petition  of  right 
was  or  was  not  the  proper  way  of  proceeding. 
Being  therefore  of  opinion  that  the  applicant  has 
the  right  under  sect.  23  of  5  &  6  Vict.  c.  79  to 
come  to  this  court  for  a  mandamus,  so  as  to  put 
the  Inland  Bevenne  to  a  return  to  that  mandamut, 
either  by  stating  matters  of  law  or  matters  of 
facts,  I  concur  with  mv  learned  brother  that 
the  rnle  mnst  be  made  absolute. 

Mule  ahsoliUefor  a  mandamut. 
The  defendants  appealed. 

Jan.  25, 1884.— The  AUomey-Oeneral  (Sir  Henry 
James,  Q.C.)  and  A.  V.  Dieey,  for  the  defendants, 
in  support  of  the  appeal. — This  is  not  a  case  in 
which  a  mcmdamM^  can  or  ought  to  be  granted. 
In  the  first  place,  the  commissioners  are  not  bound 
to  return  the  duty,  for  it  has  not  been  proved  to 
their  satisfaction  within  the  meaning  of  5  &  6  Vict. 
c  79,  s.  23,  that  a  debt  of  the  deceased  has  been 
paid  nnder  such  circumstances  that  the  duty 
onght  to  be  returned.  The  statute  makes  thie 
commissioners  the  sole  judges  as  to  this  question. 
Secondly,  a  mandamua  will  not  lie  to  compel  the 
commissioners  to  pay  over  the  money  claimed,  for 
ibe^  are  the  servants  of  the  Crown,  and  the  money 
which  they  hare  received  was  received  by  them  as 
snch  servants,  and  was  the  money  of  the  Crown, 
and  in  the  ordinary  course  of  their  duty  the  com- 
missioners will  have  paid  over  to  the  Crown  the 
money  which  they  have  received,  and  can  have  no 
money  in  their  hands  which  would  be  payable  to 
the  claimant :  (see  29  &  30  Vict.  c.  39,  s.  10.)  In 
Be  Baron  Be  Bode  (6  DowL  P.  C,  at  page  792) 
Coleridge,  J.  said  :  "  In  the  second  place,  in  what 
capacity  do  the  Lords  of  the  Treasury  hold  this 
fund  P  Host  clearly,  as  the  mere  servants  of  the 
Crown.  By  the  exercise  of  the  royal  functions 
the  money  was  first  obtained.  The  present  claim 
has  been  properly  admitted  to  ob  beside  the 
parliamentary  appropriation  of  any  part  of  it; 
aod  the  resicme  has  now  reverted  to  the  Crown 


and  is  in  the  hands  of  the  Crown  by  its  servants. 
Bat  against  the  servants  of  the  Crown,  as  snch, 
and  merely  to  enforce  the  satisfaction  of  claims 
upon  the  Crown,  it  is  an  established  rule  that  a 
mandamuia  will  not  lie.  I  call  this  an  established 
rule,  and  I  believe  it  has  never  been  broken  in 
upon."  He  then  proceeds  to  comment  on  and 
distinguish  the  case  of  Bex  v.  Ths  Lords  Commit- 
tionert  of  the  Treatury  (4,  A.  &  B.  286).  The 
decision  in  Beg.  v.  The  Lords  Committumert  of  the 
Treatury  (26  L.  T.  Bep.  N.  8.  64;  L.  Bep.  7  Q.  B. 
387)  is  also  a  strong  authority  that  mandairvus  will 
not  lie.  There  Cockbum,  C.J.,  after  expressing  a 
strong  opinion  against  the  course  adopted  oj 
the  commissioners,  proceeded  as  follows  :  "  It  ia 
another  thing,  however,  whether  we  have  juris- 
diction to  interfere  in  snch  a  matter.  And  it 
does  not  follow  that  because  there  is  no  remedy 
for  the  county  or  borough  who  have  paid  all  the 
costs  as  originally  taxed  except  that  of  applying 
by  petition  to  the  Crown,  or  by  petition  to  Parlia- 
ment, it  is  not  because  there  is  no  other  remedy 
but  that  which  may  be  a  fruitless  and  abortive 
one  that  this  court  has  jurisdiction  to  issue  a 
writ  of  mandamut.  I  take  it,  with  reference  to 
that  jurisdiction,  we  must  start  with  this  unques- 
tionable principle,  that  when  a  duty  has  to  be 
gerformed  (if  I  may  use  that  expression)  by  the 
rown,  this  court  cannot  claim,  even  in  appear- 
ance, to  have  any  power  to  command  the  Crown ; 
the  thing  is  out  of  the  question.  Over  the 
Sovereign  we  can  have  no  power.  In  like  man- 
ner, where  the  parties  are  acting  as  servants  of 
the  Crown,  and  are  amenable  to  the  Crown,  whose 
servants  they  are,  they  are  not  amenable  to  us  in 
the  exercise  of  our  prerogative  jurisdiction :  ** 
(L.  Bep.  7  Q.  B.,  at  page  394.)  These  authorities 
show  that  mandamut  will  not  lie  in  the  present 
case,  but  even  if  it  can  lie,  the  general  rule  ia 
that  the  court  will  not  grant  a  mandamut  where 
there  is  any  other  specific  legal  remedy.  This 
rule  is  dearly  stated  by  Buller,  J.  in  Bo)  v.  Tk» 
Bithop  of  Ghetter  (1  T.  B.,  at  page  404)  :  "  In 
ancient  cases  the  grounds  on  which  this  court  has 
granted  or  refused  a  mandamus  are  not  explicitly 
stated ;  but  during  the  time  Lord  Mansfield  has 
presided  here  he  nas  taken  great  pains  to  state 
particularly  the  grounds  on  which  this  court 
will  either  grant  or  refuse  such  writs.  He  has 
always  said  this  court  will  not  interpose  by  grant- 
ing a  m/indamus,  unless  the  party  making  the 
application  has  no  other  specific  legal  remedy.  It 
must  be  a  legal  and  a  specific  remedy."  This  means 
a  remedy  in  due  course  of  law,  and  in  the  present 
case  there  is  such  a  remedy  by  petition  of  right : 
(Percioal  v.  The  Queen,  3  H.  &  0.  217,  which  was 
decided  on  the  same  section  under  which  the  pre- 
sent case  arises).  The  sufiSciency  of  the  remedy 
by  petition  of  right  is  clearly  shown  by  the 
following  passage :  "  The  King  of  England  cannot 
be  sued  in  a  court  of  law ;  out  if  anyone  has  a 
demand  upon  him  in  point  of  property,  the  plain- 
tiff has  only  to  petition  him  for  redress  in  hi^ 
Courts  of  CJhancery  or  Exchequer,  and  on  having 
the  Attorney- Creneral's  fiat,  which  ought  to  he 
given  as  a  matter  of  course,  he  will  have  justice 
administered  to  him  with  as  much  certainty  and 
despatch  as  if  he  had  brought  an  action  against  a 
subject.  Ihe  plaintiff  indeed  will  be  told  that  he 
receives  justice  from  the  King  as  a  matter  of 
grace  and  not  on  compulsion,  and  he  must  pray 
for  it  and  accept  it  on  these  terms.    Bat  while 
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the  favour  he  receives  ia  one  that  cannot  be  with- 
held from  him,  it  is  to  all  essential  purposes  a 
right :"  (Allen  on  the  Boyal  Prerogative,  edition 
of  1846,  p.  94.)  The  remedy  by  petition  of  right 
is  more  convenient  than  that  by  mandammt : 

a8*24'V1ot.o.84: 

44*4Syiat.o.S8,s.6; 

ThtmaiY.  Th»  Qvem,  31 L.  T.  Bep.  N.  B.  438;  L. 
B^p.lOQ.B.44u 

CooJcaon,  Q.C.  and  W.  H.  Clay  for  the  respon- 
dent.— ^The  court  below  has  exercised  a  discretion 
in  this  case,  which  ought  not  to  be  overruled,  and 
therefore,  unless  it  can  be  shown  that  there  is  no 
remedy  by  mandamtu,  the  appeal  ought  to  fail. 
It  can  never  have  been  intended  to  make  the 
commissioners  the  sole  and  absolute  judges  of  the 
question  whether  duty  was  to  be  returned  or  not. 
"  Where  it  shall  be  proved  to  the  satisfaction  "  of 
the  commissioners,  in  5  &  6  Vict.  o.  79,  8. 23,  must 
mean  to  their  reasonable  satisfaction : 

Braimttein  v.  The  Accidental  Death  Inntranee  Oom- 
vamy,  5  L.  T.  B«p.  N.  S.  550;  1  B.  ft  S.  783 ;  81 
X.J.17,(J.B. 
The  statute  contains  the  words  "  it  shall  be 
lawful  ....  and  they  are  hereby  required 
to  return  the  difference,"  and  where  a  positive 
obligation  is  imposed  by  statute  ^nandamu*  will 
lie: 

Bm  v.  TK$  Lord*  Commwnonw*  «/  fht  IVtofMry,  4 
A.  A  E.  286. 
In  Be»  V.  The  Lordt  Commisrioners  of  the  Treawry ; 
Be  Smyth  (4  A  &  £.  976)  Lord  Denman,  G.J. 
said  (at  p.  981):  "There  is  not  the  smallest 
foundation  for  this  motion.  The  party  applying 
should  have  shown  some  words  in  one  of  the 
Statutes  requiring  the  Lords  of  the  Treasury  to 
do  the  particular  acts  insisted  upon.  But  he  has 
&uled  to  point  out  any  such  words;"  and  at 
page  983,  Fatteson,  J.  said:  "There  is  nothing 
to  show  that  the  Lords  Commissioners  have  not 
done  all  that  is  required  of  them  by  statute 
'3  Geo.  4,  c.  113,  s.  o) :  and  there  is  no  pretence 
ir  calling  upon  them  to  make  the  proposed 
application  to  Parliament."  These  expressions  of 
opinion  show  that,  ^if  the  court  had.  thought  a 
Statutory  duty  was  imposed,  they  would  have 
granted  a  mandamui,  and  the  judgments  in  Bex 
V.  The  Lorda  Commianonera  of  the  Treasury ;  Be 
Hand  (4  A.  A  E.  984)  are  to  the  same  effect.  It 
is  clear  that  if  there  is  no  jurisdiction  to  grant  a 
mcmdamua  it  cannot  be  granted  by  consent,  and 
therefore  every  case  where  a  mandofmus  to  ser- 
vants of  the  Crown  was  in  fact  granted  is  an 
authority  for  the  respondent's  contention : 

£m.  t.  Tht  CommutuHwri  <)f  Stamp*  and  Tawt§  ; 
Straeey'i  com,  6  Q.  B.  657 ; 

Beg,  V.  The  Commietitmen  of  Btam^  and  Taxu ; 
ca»e  of  the  Executon  of  herd  Tf  aUace,  9  Q.  B. 
637;  18  L.  J.  75,  Q.  B. ; 

Sm.  t.  The  Commietionen  of  Btampt  and  Taxt*  ; 
Oftcll't  COM,  18  L.  J.  201,  Q.  B. 

Lord  Denman's  dictum  in  Beg.  v.  The  Com- 
fniteioneri  of  Woods  and  Forests  (15  Q.  B.,  at  page 
770),  and  the  case  of  Beg.  v.  The  Lords  Com- 
missioners of  the  Treasury  ;  Queen  Bowaqen's 
Annuity  (16  Q.  B.  357),  are  further  authorities 
in  favour  of  the  respondent  on  this  point.  Tn 
order  to  oust  the  remedy  by  mandamus  it  mu<>t 
be  shown  that  there  is  a  legal  remedy : 

Sex  V.  The  Bank  of  England,  2  DonglM,  524,  per 

Lord  Mamfield,  C.J. ; 
Bern  V.  The  Bishop  of  Chester,  1  T.  B.,  at  page  404, 

per  BnUer,  J. ; 


Bern  V.  The  Arehbishop  of  Cantetiwry,  8  East.  219, 

per  Lord  EUesljorontrh,  C.  J. ; 
Tapping  on  Kandamus,  iS. 

A  constitutional  remedy,  such  as  petition  of 
right,  is  not  sufBcient.  The  issuing  of  the 
Attomey-Greneral's  fiat  is  discretionary,  and  if  it 
were  refused  the  suppliant  would  be  absolutely 
without  remedy.  Bovill's  Act  (23  &  24  Vict, 
c.  34)  only  regulates  the  procedure,  but  does  not 
alter  the  law,  and  therefore  the  old  decisions 
still  apply.  If  the  commissioners  suggest  that 
they  have  no  monCT'  which  they  can  pay  over, 
this  should  be  stated  in  the  return  to  the  writ : 

Beg.  V.  The  Commiesioners  of  Woode  and  Forests,  17 
L.  J.  341,  Q.  B. 
JHeeif  in  reply. — In  Straeey's  case  (6  Q.  B.  657) 
the  pomt,  whether  mandanwa  would  lie  or  nol^ 
was  not  discussed,  and  the  rule  was  not  made 
absolute.  In  Lord  WaMaee's  ease  (9  Q.  B.  637) 
Lord  Denman,  CJ.  expressly  said  (at  p.  643)  that 
the  objection  that  mandamus  would  not  lie  being 
waived  for  the  present,  the  case  was  not  to  be  a 
precedent  in  this  respect,  and  the  judgment  was 
for  the  defendants.  In  Ottell's  case  (18  L.  J.  201, 
Q.  B.)  the  question  was  not  discussed.  In  the 
case  of  The  Queen  Dowager's  Annuity  (16  Q.  B. 
357)  the  rule  was  discharged.  In  none  of  these 
cases  was  there  a  decision  in  favour  of  the  pre- 
sent respondent's  contention.  The  strongest 
ground  against  it  is  that  the  respondent  has  a 
remedy  by  petition  of  right,  ana  therefore  a 
mandamus  ought  not  to  be  granted.  He  also 
referred  to 

Perry's  Eteeatore  v.  The  Queen,  L.  Bep.  4  Ex.  87 ; 

JDe  Lancev  V.  The  Queen,  26  L.  T.  Bep.  N.  B. 400;  L. 
Bep.  7  Ex.  140. 

B&ETT,  M.II. — ^In  this  case  money  was  paid,  and 
was  paid  rightly,  to  the  Commissioners  of  In- 
land Bevenue.  It  is  admitted  that,  by  the  Act  of 
Parliament,  the  money  was  properly  paid  in  the 
first  instance,  but  it  is  alleg^  tnat,  although  the 
money  was  properly  paid,  yet,  on  certain  proof 
being  furnished  to  the  commissioners,  the  claimant 
is  entitled  to  have  a  portion  of  it  repaid  to  him. 
The  commissioners  declined  to  repay  it  on  the 
ground  that  they  were  not  satisfied  that  the 
claim  was  made  out  under  the  Act  of  Parlia- 
ment. The  claimant  then  applied  for  a  mandanut* 
to  compel  the  commissioners  to  repay  the  money. 
The  Divisional  Court  made  the  nde  absolute  for 
a  maTidamus,  and  now  an  appeal  is  brought  to 
this  court  by  the  Attorney- Greneral.  That  appeal 
is  supported  on  several  grounds.  It  is  suggested 
that  the  commissioners  are  the  sole  and  absolute 
judges  as  to  whether  they  ought  to  repay  the 
duty  or  not,  and  that  there  is  no  appeal  against 
their  decision,  but  that  they  ha-vie  exercised  a 
jurisdiction  which  cannot  be  reviewed.  Then  it 
was  urged  that,  as  the  money  was  paid  to  the 
commissioners  as  the  servants  of  the  Crown  and 
for  the  Crown,  the  Divisional  Court  had  no  juris- 
diction to  issue  a  mandamus.  It  was  further 
urged  that,  assuming  there  is  jurisdiction  to  issue 
a  mandarmu,  a  governing  rule  has  always  been 
laid  down  and  acted  on  by  the  courts,  and  that 
this  rule  governed  the  discretion  of  the  court  and 
applied  to  this  case,  and  that  a  mandam/us  ought 
not  to  issue,  because,  if  any  right  exists,  there  is 
another  sufficient  and  reasonable  remedy,  namely, 
by  petition  of  right.  For  the  claimant  it  is  said 
that  the  writ  ought  to  go,  because,  it  is  urged,  a 
duty  ia  imposed  by  the  Aot  of  Parliament  to  pay 
Digitized  b. 
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back  the  money,  and  wherever  a  duty  is  impoBed 
by  statute  there  mnst  be  a  remedy  to  enforce  it, 
and  if  there  is  no  other  legal  remedy  a  vuindamtu 
ought  to  issue,  and  it  is  contended  that  no  other 
le^  remedy  exists  in  the  present  case.    As  to 
the  first  point  raised,  namely,  that  the  sole  right 
of  decision  is  vested  in  the  commissioners,  it  is 
urged  on  behalf  of  the  claimant  that  the  meaning 
of  the  statute  is  that  the  commissioners  must 
repay  the  money  if  the  circumstances  are  such 
that  they  ought  to  be   satisfied  that  it  is  due. 
The  Divisional  Court  has  decided  three  points. 
In  the  first  place,  they  held  that  a  duty  was 
imposed    on  the    commissioners    to    repay    the 
mon^,  or  at  least  that  primd  facie  there   is  a 
dnty,  80  that  as  to  this  point  a  snfBoient  case  is 
made  out  for  granting  a  mandamut.    Secondly, 
thej  held  that  it  was  a  duty  towards  the  claimant, 
which  the  claimant  was  entitled  to  say  he  had  a 
right  to  insist  on,  and  therefore  on  that  ground 
also  they  said  that  a  mandcunxu  ought  to  issue. 
1^>BJ  t^reed  that,  according  to  the  true  meaning 
of  tne  statute,  the  question  was  not  merely,  were 
the  commissioners  satisfied,  but  ought  they  to  be 
satisfied  ?    Thirdly,  as  to  the  governing  nile  that 
the  court  ought  not  to  ^rant  a  wnt  of  mom- 
damiw    if    any   other    available    remedy  exists, 
they   construed   it   to   mean    that  there  ought 
to   be  a  mandamut  if   there  is   no  other  leg^ 
remedy,  and  they  said  that  a  petition  of  right 
is  not  such  a  legal  remedy,  because  it  depends 
on  the  fiat  of  the  Attorney-General.  The  question 
is,  can  we  agree  with  the  view  which  the  Divi- 
sional   Court  has  taken  P     In  the  first  place, 
their  decision  is  that  not  only  is  there  a  duty  to 
repay  the  money,  but  it  is  a  duty  towards  the 
claimant.    If  thev  mean  to  say  tliat  the  statute 
raises  a  relation  between  the  commissioners  and 
the  claimant  by  means  of  which  the  duty  to 
repay  exists,  it  seems  to  me  to  followthan  an  action 
on  the  statute  would  lie,  in  which  the  plaintiff 
would    allege    that    the    statute    had    laid    on 
the  commissioners  a  duty  in  his  favour,  that  is,  a 
duty  to  pav  him ;  but  if  that  were  so  it  is  admitted 
that  mandamus  would  not  lie.     It  is  admitted 
therefore  that  no  action  lies,  because  no  relation 
exists  between  the  commissioners  and  the  claimant, 
which  could  give  a  right  of  action.    The  duty 
then  must  be  a  duty  to  someone  else,  and  we 
must  consider  to  whom.   By  the  Act  of  55  Qeo.  3, 
c.  184,  the  money  is  to  be  paid  not  to  the  commis- 
sioners, but  to  the  Crown.    It  is  paid  to  the 
commissioners  merely  as  the  servants  and  agents 
of  the  Crown,  and  they  have  no  right  to  hold  it 
or  deal  with  it  against  the  orders  of  the  Crown. 
Sj  the  Acts  of  Parliament  the  commissioners  are 
directed  not  to  keep  the  money,  but  to  pay  it 
over  daily.    By  the  Act  of  55  Geo.  3,  c.  1^,  the 
money  is  to  be  paid  to  the   commissioners  as 
servants  of  the  Crown,  and  is  therefore  paid  into 
the  hands  of   the  Crown.      If    this  is    so,  the 
meaning  of  the  Act  which  says  that  the  commis- 
sioners are  to  pay  back  the  money  (5  &  6  Vict. 
0.  79,  B.  23),  is  that  they  are  to  pay  back  the 
money  of  the  Crown  which  is  in  the  possession 
of  the  Crown,  and  therefore  the  duty  is  imposed 
on  them  as  servants  of  the  Crown,  and  they  have 
a  duty  to  the  Crown,  and  therefore  the  right  of 
the  claimant,  if    he  has  any  right,  is  a  right 
u;ainst  the  Crown,  in  respect  of  the  money  of 
thia  Crown,  which  is  in  the  hand  of  the  Crown, 
and  therefore  no  action  lies.    There  can  be  no 


action  against  the  commissioners,  because   the 
claim  is  against  the  Crown,  and  no  action  will 
lie  against  the  Crown,  but  the  only  mode    of 
obtaining   redress  is  by  petition  of  right.      It 
seems  to  follow  that  u    the   claimant  lias  any 
remedy  it  must  be    by  petition   of  right,     u 
the  true  construction  of  tne  statute  is  that  iho 
commissioners  are  the  sole  judges  as  to  whether 
the  money  ought  to  be  repaid  or  not,  then  not 
even  a  petition  of  right  would  lie.     It  is  not 
necessary  to  decide  whether  this  startling  power 
is  placed  in  the  hands  of  the  servants  of  the 
Gtovemment,  but  I  myself  should  be  loth  to  say 
that  there  was  no  remedy.    I  think  no  action  at 
law  or  suit  in  equity  could  be  brought,  because  no 
relation  exists  which  gives  any  legal  or  equitable 
right  against  the  commissionen^  and  if  there  is 
any  remedy,  that  is,  if  the  commissioners  are  not 
made  the  sole  judges,  I  can  see  no  reason  why 
there  should  not  M  a  petition  of  right,  because 
the  money  is  in  the  hands  of   the  Crown  and 
should  be  paid  to  tiie  claimant.    If  a  petition  of 
right  is  brought  it  will  stUl  be  open  to  the  Crown, 
by  demurrer  cr  otherwise,  to  raise  the  point  that 
the  commissioners  are  the  sole  judges.      Then, 
assuming  that  a  petition  of  right  could  be  brought, 
can  we  agree  with  the  view  taken  by  the  Divi* 
sional  Court  that  because  no  action  will  lie  there- 
fore   a   mandamut  ought  to  issue  P      Both  the 
learned  judges    in  the  court    below    said  that, 
although  a  petition  of  right   could  be  brought, 
yet  because  it  is  not  an  absolute  legal  remedy, 
that  is,  because  it  is  not  known  to  the  common 
law,  and  is  not  commenced  by  any  legal  writ,  and 
requires  the  fiat  of  the  Attomey-Greneral,  there- 
fore it  is  not  within  the  rule  which  governs  the 
discretion    of    the   courts,   and    although    the 
Attorney-General  may  and  would  grant  nis  fiat, 
yet  a  momdamm  ought  to  issue.    That  depends  on 
what  the  true  role  is.    It  seems  to  me  that  it  is 
dearly  laid  down  by  Lord  Mansfield  in  B.  v.  The 
Bank  of  England  (2  Doug.  524),  where  he  says : 
"  When  there  is  no  specific  remedy  the  court  will 
grant  a  mandartms  that  justice  may  be  done." 
That  is  equivalent  to  saying  that  where  there  ia 
no  specific  remedv,  and  by  reason  thereof  justice 
cannot  be  done,  the  court  will  grant  a  mandamut 
to  supply  the  defect.    If,  then,  a  petition  of  right 
ia  not  a  specific  remedy,  its  existence  is  no  answer 
to  an  application  for  a  mandamut.    It  is  not  an 
absolute  leg^  remedy,  and  it    is  not  even  an 
absolute  leg^l  or  equitable  remedy.    Then  is  it  a 
speciflo  remedy  by  which  justice  will  be  doneP 
Assuming  that  there  is  a  valid  claim,  the  onl^ 
remedv,  it   mfOmdam/ut  does  not  lie,  is  by  peti- 
tion of  right ;  then  is  it  within  Lord  Mansfield's 
{uroposition  P    It  is  said  that  it  is  not,  because  the 
fiat  of  the  Attorney-General  is  required ;  but  the 
Attomey-Greneral  is  a  high  judicial  officer,  and 
has  duties  to  perform  involving  grave  respon- 
sibility, and  we  must    assume  that    he    would 
exercise  his  discretion  properly.    The  known  rule 
of  conduct  in  such  cases  is,  that  if  there  is  any 
reasonable  doubt,  and  the  claim  is  not  palp>ably 
frivolous,  the  Attorney- General  will  grant  hi 
fiat,  and  he  has  said  that  he  is  willing  to  do  so  in 
the  present  case.    Therefore  to  say  that  a  petition 
of  right  is  not  a  specific  remedy  within  the  mean- 
ing of  the  rule  to  which  I  have  referred,  because 
the    fiat  of    the  Attomey-G«neral  is  required, 
seems  to  me  to  be  unfounded.    It  might  possibly 
have  been  said  formerly  (I  do  not  say  for  certain 
Digitized  b, 
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that  it  could)  _  that  a  petition  of  right  -tras  not  a 
remedy  by  which  justice  could  be  obtained  within 
the  meaning  of  the  rule,  for  there  were  difficul- 
ties in  obtaining  redress,  owing  to  the  cumbrous 
nature  of  the  procedure.  But,  after  the  passing 
of  Sir  William  BoviU's  Act  (23  &  24  Vict.  c.  34), 
it  seems  to  me  that  no  one  can  say  that  justice 
cannot  be  obtained  satisfactorily  by  means  of  a 
petition  of  right.  It  seems  to  me  to  give  a  more 
Bt^isfactory  remedy  than  is  given  by  a  mandamut 
and  the  return  to  it,  becaoBe  many  powers  exist 
in  proceedings  by  petition  of  right  which  do  not 
exist  in  proceedings  by  mandamtia.  If  this  is 
true,  I  thmk  it  is  a  specific  remedy  within  the 
meaning  of  the  rule  laid  down  by  Lord  Mans- 
field in  B.  y.  The  Bank  of  England  (ubi  tup.). 
Then  is  it  within  the  rule  of  conduct  followed  1^ 
the  courts,  or  is  that  rule  what  Day,  J.  in  the 
court  below  stringently  laid  down,  that  it  is  only 
where  there  is  another  absolute  legal  remedy  that 
mandamus  will  not  lie  ?  Or  is  not  the  case  where 
a  petition  of  right  can  be  brought  as  much  within 
the  rule  as  where  there  is  any  other  remedy  P  It 
seems  to  me  that  it  is,  and  that  the  true  pro- 
position ifi  that  hud  down  by  Lord  Mansfield, 
and  is  not  subject  to  the  restriction  imposed  upon 
it  by  Day,  J.  I  think  that,  where  there  is  a 
specific  legal  remedy,  that  is,  where  a  remedy 
can  be  obtained  by  judicial  decision,  the  case 
comes  within  the  reason  of  the  rule,  and  there- 
fore within  the  rule,  and  a  mandamtia  ought  not 
to  issue.  I  am  of  opinion  that  a  petition  of  right 
can  give  satisfaction  by  judicial  decision,  and 
therefore  is  within  the  rule,  and,  where  there  is  a 
remedy  by  petition  of  right,  mandamus  will  not  lie. 
For  these  reasons  I  do  not  agree  with  the  ju-ig- 
ment  of  the  Divisional  Court,  but  I  think  that,  as 
a  petition  of  right  could  be  obtained  to  try  the 
claim,  a  mandamus  ought  not  to  be  granted,  but 
the  proper  remedy  is  by  petition  of  right.  The 
Attorney-General  has  offered  here  to  treat  these 
proceedings  as  it  they  were  by  petition  of  right, 
and  I  suppose  the  Attorney-General  would  still 
make  the  same  ofEer,  so  that,  if  the  respondent 
were  to  elect  to  treat  the  proceedings  as  a  petition 
of  right,  and  a  special  case  were  stated,  a  decision 
could  be  obtained  as  to  the  -validity  of  his  claim  ; 
but  it  follows  that  because  he  declined  the  offer 
before,  and  insisted  on  his  right  to  a  mandamus, 
therefore  he  must  pay  the  costs  of  this  appeal. 
The  three  cases  which  have  been  cited  as  autho- 
rities for  the  respondent's  contention  (although  it 
is  true  that  in  those  cases  a  mandamus  did  go) 
have  been  sufficiently  explained,  for  either  the 
attention  of  the  court  was  not  called  to  the  point, 
or,  where  it  was  called  to  it,  the  court  gave  an 
opinion  because  the  point  had  been  argued,  but 
did  not  ground  their  decision  on  the  point.  As  to 
the  case  of  Bex  v.  The  Lords  Commissioners  of 
the  Treasury  (4  A.  &  E.  286),  I  cannot  agree  with 
the  decision.  It  is  put  on  the  ground  that  there 
was  a  relation  of  depositor  and  depositary  between 
the  commissioners  and  the  claimant ;  that  is,  that 
although  the  money  had  been  paid  by  the  Crown 
to  the  officers  of  the  Treasury,  yet  they  had  at- 
torned to  the  clainumt  so  as  to  hold  it  for  him.  If 
this  is  correct  it  shows  that  an  action  would  lie, 
and  if  so  of  course  no  mandamus  ought  to  issue. 
I  think  therefore  that  the  decision  m  that  case 
cannot  be  supported  on  the  grounds  put  by  the 
court;  but  it  is  clear  that  the  case  can  be  no 
authority  for  the  proposition  that  where  such  a 


relation  is  not  raised  a  mandafnus  ought  to  issue. 
I  must  say,  however,  sitting  here  in  the  Court  of 
Appeal,  that  I  am  of  opinion  that  the  decision  in 
the  case  of  Ben  t.  The  Lords  Commissioners  of  ike 
Treasury  (4  A.  &  E.  286)  cannot  be  maintained 
on  any  ground. 

Bowsir,  L.J. — ^I  also  think  the  decision  of  the 
court  below  ought  to  be  reversed.  The  claim  m 
for  a  return  of  duty  on  the  around  that  the 
claimant  has  paid  debts  out  of  the  personal  estate 
of  the  deceased  so  as  to  entitle  him  as  executor  to 
a  return  of  duty  under  6  &  6  Vict.  c.  79,  s.  3.  It 
comes  to  this,  that  the  estate  of  the  deceased  has 
money  in  the  hands  of  the  commissioners  whidi 
they  ought  to  pay  over  to  the  executor.  The  first 
difficulty  in  the  case  arises  on  the  words  of  the 
statute,  and  it  is  whether  the  executor  is  bound 
by  the  conclusion  at  which  the  commissioners 
have  arrived,  or  whether  he  has  any  remedy  if 
they  choose  not  to  be  satisfied  that  he  has  paid 
debts  as  mentioned  in  the  statute.  I  think  this  is 
not  by  any  means  an  easy  point.  Many  bodies 
are  constituted  by  statute  the  sole  judges  of  the 
questions  with  which  they  have  to  deal,  but  we 
must  remember  that  this  is  not  merely  a  claim  to 
public  money,  but  the  executor  says  that  it  is  his 
own  money,  and  it  is  desirable  if  possible  to  put 
such  a  construction  on  the  statute  as  would  not 
conclude  him  in  asserting  bis  rights.  There  mav 
be  a  mode  of  reviewing  the  conclusion  at  whicn 
the  commissioners  arrive,  but  I  will  not  decide 
the  point,  for  it  is  unnecessary.  Assuming  then 
that  the  claimant  is  not  bound  by  the  decision  of 
the  commissioners,  what  is  his  remedy?  The 
duty  was  paid  to  the  commissioners,  but  was 
not  retained  fay  them.  The  practice  is  that  it  is 
paid  to  the  Crown,  though  the  statute  requires 
the  commissioners  to  make  the  return  of  duty  to 
those  who  are  entitled  to  it.  There  are  two  ways 
of  construing  that  provision.  It  may  be  said  that 
it  is  the  duty  of  the  commissioners  to  get  back 
the  money  from  the  Crown  and  return  it 
to  the  claimant,  which  I  think  is  not  an  unreason- 
able construction ;  or,  as  Mr.  Cookson  says,  there 
may  be  an  immediate  duty  to  pay  back  the  money. 
There  are  many  difficulties  as  to  the  construction. 
If  it  were  said  that  the  commissioners  have  a 
duty  to  pay  over  the  money  to  the  person  entitled 
there  is  this  objection  to  such  a  construction, 
that  it  would  place  them  at  the  mercy  of  a  jury, 
who  would  have  to  say  how  their  executive  duties 
ought  to  be  carried  out.  Then  it  is  said  that  the 
commissioners  have  paid  over  the  money  to  the 
Crown,  and  have  no  funds  in  their  hands  out  of 
which  to  return  this  duty.  In  substance,  the 
duty  was  paid  not  to  the  commiBsioners  but  to  the 
Crown,  and  I  doubt  whether  under  any  circum- 
stances amandamu^  would  lie.  Then  is  there  any 
other  remedy  P  I  think  it  is  clear  that  there  is, 
by  petition  of  right.  The  claimant's  case  is,  that 
he  18  entitled  to  money  which  is  in  the  hands  of 
the  Crown,  and  the  constitutional  way  of  getting 
the  return  of  money  which  is  in  the  hands  of  the 
Grown,  and  to  which  a  subject  is  entitled,  is  bj 
petition  of  right.  If  that  is  the  true  view,  it 
lollows  that  this  appeal  must  succeed  on  the 
ground  that  a  mandam.us  has  been  issued  to  the 
wrong  persona;  a  mandamus  cannot  issue  as 
against  the  Crown,  and  the  commissioners  have 
no  money  which  they  are  bound  to  pay  over. 
Assume  that  there  is  a  double  remedy,  that  a 
petition  of  right  can  be  obtained,  and  tliat »  duty 
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IB  imposed  on  the  conunigeioners  bv  statute,  onght 
the  mandamut  to  go  P  What  is  the  origin  of  the 
right  to  mandamua  f  It  is  a  high  prerogative 
writ  invented  for  the  purpose  of  supplying 
defects  in  the  administration  of  justice. 
Magna  Charta  says  that  the  Crovn  will  not 
doiy  or  delay  justice,  and  if  no  other  means 
exist  of  granting  justice  fatuuUnmu  can  be 
used.  But  it  is  a  cumbrous  and  expensive 
remedy,  and  therefore  from  time  immemorial  the 
rnle  has  been  that  where  any  other  remedy 
existed  no  mandamua  should  be  granted.  In  sucn 
»  case  it  was  not  for  the  interest  of  the  party 
■e^ing  a  remedy  to  grant  it,  and  the  reason  for 
granting  it  ceased.  A  petition  of  right  is  as 
good  a  means  of  getting  justice  from  the  Crown 
as  an  action  is  as  against  a  subject.  There  is  no 
distinction  as  a  means  of  getting  payment  of  a 
debt  between  a  petition  of  right  and  an  action, 
except  this,  that  the  fiat  of  the  Attomey-Greneral 
is  required ;  but  everyone  knows  that  the  fiat  is 
eranted  wherever  the  shadow  of  a  claim  is 
wown ;  the  duty  of  the  Attomey-G-eneral  is  not 
to  refuse  his  fiat  unless  the  claim  is  frivolous. 
Therefore  in  the  present  case,  where  there 
is  a  bond  fid«  claim,  there  can  be  no  donbt 
that  it  would  be  as  easy  to  obtain  the 
fiat  as  it  would  be  to  issue  a  writ  in 
•n  ordinary  action.  The  tmth  of  this  may- 
be seen  in  two  ways.  The  Attorney-General, 
when  the  case  was  in  the  court  below,  said  that  a 
petition  of  right  was  the  proper  remedy,  and  in 
this  court  he  not  merely  stated  that  he  would 
grant  his  fiat  if  it  were  asked  for,  but  he  made  an 
offer  of  favourable  terms  to  the  claimant,  for  he 
proposed  not  only  to  substitute  proceedings  by 
petition  of  right  for  the  more  cumbrous  pro- 
oeedings  by  mandamna,  but  he  offered  to  relieve 
the  claimant  from  his  main  difilonlty,  which  is 
that  raised  by  the  question  whether  the  oinnion 
of  the  commissioners  is  binding.  In  my  opinion 
we  ought  not  to  issue  a  mandamug  when  the 
qnestion  can  be  tried  in  a  manner  which  is  better 
for  the  claimant  by  petition  of  right.  I  cannot 
'say  that  a  mandamut  is  wanted  in  order  to 
supply  a  defect  in  the  administration  of  justice; 
on  the  contrary,  I  think  it  would  produce  a 
defect.  I  hope  the  Attorney-General  will  do 
what  the  Master  of  the  Bolls  has  suggested,  but 
in  any  case  I  think  the  costs  of  this  appeal  ought 
to  follow  the  event.  I  agree  with  what  the 
Master  of  the  Bolls  has  said  as  to  the  de- 
cision in  Sex  v.  The  Londi  Commissionera  of  the 
2'r«««ry{4Ad.&E.286).     j^^^^t  re^■eraed. 

Solicitors  for  the  prosecutor,  Denton,  HaU,  and 
Fox. 

Solicitor  for  the  defendants,  Hie  Solicitor  to 
the  Inland  Eevenite. 


May  8  and  30. 

(Before  Bbztt,  M.B.,  Bowzir  and  Fbt,  L  JJ.) 

Bead  v.  Akdkbson.  (a) 

APPEAL  FKOM  THE   QCEEn's   BENCH   DIVISION. 

Gaming — Betting — Agent  employed  to  bet  in  Me 
own  name — Implied  authority  to  pay  het — Jjtib- 
voeaJnlity  of  authority— 8  ^  9  Vict.  c.  109,  «.  18. 

Where  a  peraon  authoritet  another  to  bet  for  him 
in  the  agent's  ovm  name,  an  implied  requeat  to 

(a)  lUponadbr  F.  &  HtrroHun,  laq,,  B*iTl«t«r«t.I«ir. 


pay  if  the  bet  be  lott  ia  involved  in  that  authorUy  ; 
and  the  nurment  the  bet  ia  made,  and  the  obliga- 
tion to  pay  it  if  loat  inewrred,  the  authority  to 
pay  becomea  irrevocable  in  late,  and  it  ia  imma- 
terial that  each  obligation  ia  not  enforceable  by 
proeeaa  of  law,  if  the  non-fulfilment  of  it  would 
entail  aerioua  inconvenience  or  loaa  upon  the  agent. 
So  held  by  Bowen  and  Fry,  IiJJ.  {affirming  judg- 
ment of  Hawliina,  J.,  reported  48  L.  T.  Rep.  N.  a. 
74),  Brett,  M.S.  diaaenting. 

This  action  was  brought  to  recover  1751.,  the 
amount  of  three  bets  made  by  the  plaintiff  in  his 
own  name  at  the  request  of  and  lor  the  defen- 
dant, and  paid  by  the  plaintiff  to  the  winners 
thereof. 

The  plaintiff  was  a  turf  commission  agent  and 
a  member  of  Tattersall's  Subscription  Boom. 
The  defendant  was  a  licensed  victualler  at  South 
Shields. 

According  to  well-established  usage,  known  to 
the  defendant,  a  turf  commission  agent  instructed 
by  an  employer  to  back  a  horse  backs  it  in  his 
own  name,  and  becomes  himself  alone  responsible 
to  the  layer  of  the  odds,  or  the  person  with  whom 
the  bet  is  made ;  and,  on  the  settling  day  after 
the  event,  he  receives  or  pays,  as  the  case  may 
be,  rendering  his  own  account  to  his  employer, 
paying  to  or  receiving  from  him  the  baUmoe  of 
moneys  won  or  lost. 

For  some  time  before  the  Ascot  Meeting  1881 
the  plaintiff  had,  according  to  such  usage,  been 
in  the  habit  of  backing  horses  for  the  defendant, 
of  receiving  bets  won,  paying  bets  lost,  sending 
accounts  to  the  defendant,  and  paying  to  or  receiv- 
ing from  him  the  balances  thereof. 

On  Friday,  the  17th  June  1881,  the  defendant 
telegraphed  from  South  Shields  to  the  plaintifE  at 
Ascot,  instructing  him  to  make  certain  bets  for 
him,  including  three  of  lOOJ.,  502.,  and  2Si.  on  the 
Wokingham  Stakes. 

The  plaintiff  made  these  three  bets  as  instructed, 
and  none  of  the  horses  backed  won  the  Wokingham 
Stakes.  In  consequence  of  not  having  received 
a  telegram  from  tne  plaintiff  with  reference  to 
these  hets  until  after  he  had  ascertained  the 
result  of  the  race  from  another  source,  the 
defendant,  on  the  evening  of  the  same  day,  wrote 
to  the  plaintiff  repudiating  the  three  bets,  and  all 
liability  in  respect  of  them,  and  two  days  later  he 
again  wrote  inclosing  a  cheque  for  the  amount  of 
certain  other  bets,  but  refusing  to  pay  the  1751. 
Afterwards,  on  the  settling  day,  the  plaintiff 
paid  the  three  bets  in  question  to  the  winners  of 
them.  Had  he  not  done  so  he  would  have  been  a 
"  defaulter  "  within  the  meaning  of  the  3rd  rule 
of  Tattersall's  new  subscription  room ;  and  if 
upon  complaint  made  to  the  committee  of  the 
room  the  committee  adjudged  him  to  be  so,  his 
membership  of  the  room  would  thereupon  have 
ceased,  ana  he  would  have  been  thenceforward 
excluded  from  it,  and  by  the  50th  of  the  Bules  of 
Bacing  made  by  the  Jockey  Club,  if  he  had  been 
reported  by  such  committee  as  being  a  defaulter 
in  bets,  he  would,  until  his  default  had  been 
cleared,  hare  been  subject  to  certain  disqualifica- 
tions mentioned  in  rule  49  of  the  Bules  of  Bacing 
as  to  entering  and  running  horses.  The  conse- 
quences of  becoming  a  defaulter  would  therefore 
have  been  very  serious  to  the  plaintiff. 

The  case  was  tried  before  Hawkins,  J.,  without 
a  jury,  and  was  reservai  for  further  considera- 
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tion.    On  Nov.  16, 1882,  jadgment  was  given  for 
the  plaintiff.    The  facta  are  stated  more  in  detail 
in  this  jadgment,  which  is  reported  48  L.  T.  Bep. 
N.  S.  74;  10  Q.  B.  Div.  100. 
The  defendant  appealed. 

May  8. — Petheram,  Q.C.  and  C.  M.  Dale,  for  the 
defendant,  in  support  of  the  appeal. 
FMay,  Q.C.  and  B.  A.  McCdll  for  the  plaintiff. 
The  following  anthorities  were  referred  to  in 
argument : 

Hampden  r.  WaUh,  33  L.  T.  Bep.  N.  B.  852 ;  1 

Q.B.  Dir.  189 ; 
DigtU  ▼.  Biggi,  37  L.  T.  Sep.  N.  S.  27 ;  2  Ex.  Dir. 

422: 
Tharier  r.  Hardy,  38  L.  T.  Bep.  N.  8.  £85;  4 

Q.  B.  DiT.685; 
BoMwame  y.  B<Uing,  9  L.  T.  Bep.  N.  S.  441 ;  15 

C.B.N.  8.  316; 
8A9yioli.o.lOe,s.l8.(a) 

Cur.  adv.  vutt. 
Jfoy  30.— The  following  jndgmenta  were  deli- 
Tcred. — 

Beett,  M.E.— In  this  case,  which  was  tried 
before  Hawkins,  J.  withont  a  jury,  the  plaintiff 
is  a  tnrf  commission  agent,  and  he  sues  the 
defendant  to  recover  1752.,  the  amount  of  three 
bets  made  by  the  plaintiff  in  his  own  name  at  the 
request  of  and  for  the  defendant,  and  paid  by  the 

Cmtiff  to  the  winners.  Now  the  learned  judge 
found  as  to  certain  questions  of  fact,  and  if  it 
is  alleged  that  we  are  bound  by  these  findings,  I 
must  say  that  I  object  to  being  considered  bound, 
for  when  an  appeal  is  brought  from  the  judgment 
of  a  judge  who  has  tried  a  case  withont  a  jury, 
the  Court  of  Appeal  has  a  right  to  disagree  with 
the  findings  as  to  matters  of  &ct.  I  think,  there- 
tore,  we  need  not  act  on  these  findings  unless  we 
agree  with  them.  It  seems  to  me,  however,  that 
in  the  present  case  the  transaction  is  clear  on  the 
evidence.  The  defendant  speculates  on  races,  and 
he  hires  the  plaintiff  as  a  commission  agent  to  bet 
in  his  (the  plaintiff's)  own  name,  and  gives  him 
authority  to  payand  receive  the  amonnt  of  bets 
won  and  lost.  That  is  the  contract ;  it  is  a  con- 
tract of  principal  and  agent,  not  of  purchase  and 
sale,  and  the  relation  of  principal  and  agent  is 
constituted  by  the  terms  on  which  the  parties 
deal.  Those  terms  are,  that  the  agent  is  to  make 
bets,  and  the  principal  is  to  pay  him  commission ; 
that  commission  is  paid  for  making,  not  for 
pa^ng,  the  bets.  Now  one  ordinary  power  of  s 
prmcipal  (unless  he  takes  away  the  power  from 
himself)  is,  that  he  can  always  revoke  the 
authority  he  has  given  at  any  time  before  that 
authority  has  been  fulfilled.  Therefore,  unless 
something  can  be  shown  to  the  contrary,  there 
was  power  on  the  part  of  the  defendant  to 
revoke  the  authority  which  he  had  given  to  the 
plaintiff  to  make  and  pay  bets.  Here  the  defen- 
dant revoked  the  authority  before  the  bets  were 
paid,  and  the  plaintiff  sues  to  recover  the  amonnt 
of  the  bets  which  he  has  paid,  notwithstanding 
such  revocation.  The  question  is,  whether  the 
plaintiff  could  revoke  this  authority.     There  is 

(a)  By  8  &  9  (Tvst.  o.  109.  ■.  18 :  AU  oontiaota  or 
■sniements,  whether  bj  pMol  or  in  writiiiff,  by  way 
m  gaminB  or  wagering,  iliaU  be  Btill  and  void;  uoA  no 
■nit  ■hall  he  brought  or  maintained  in  say  eontt  of 
law  or  eonily  for  reoovering  any  mm  of  money  or 
valuable  thing  alleged  to  be  won  npon  any  wager,  or 
which  sliaU  have  been  deposited  in  tiie  lumda  o<  any 
penon  to  abide  the  event  on  whieh  any  wager  ihall 
UT»  been  made. 


nothing  express  in  the  contract  to  take  away  his 
power  to  do  so.  Then  is  there  anything  to  be 
implied  which  has  that  effect  P  Hawkins,  J. 
found,  and  the  evidence  proves,  that  where  an 
agent  bets  in  his  own  name  on  behalf  of  a  prin> 
cipal,  and  does  not  pay  the  bets  which  he  loses, 
he  is  turned  out  of  the  ring,  and  cannot  carry  on 
his  business  as  he  has  been  in  the  habit  of  carrying 
it  on  before,  and  suffers  loss  and  inconvenience. 
The  question  is,  whether  in  such  a  case  the  law 
will  imply  an  undertaking  on  the  part  of  the 
principal  that  he  will  not  revoke  the  agent's 
authority  to  pay  the  bets.  Where  authority  is 
given  to  an  agent  to  do  a  thing  in  his  own  name 
on  behalf  of  his  principal,  under  such  circum- 
stances that  if  the  anthoritv  were  withdrawn  the 
agent  would  be  bound  in  law,  there  it  has  been 
held  that  the  principal  is  not  entitled  to  revoke 
the  authority  which  he  has  given  to  the  agent. 
But  in  the  present  case,  suppose  the  agent  had 
declined  to  pay  the  bets  which  he  had  made  and 
lost,  the  winners  of  those  bets  could  not  have 
enforced  payment  against  him,  nor  could  they 
have  enforced  it  against  the  principal.  If  the 
bets  had  been  decided  the  other  way,  the  agent 
could  not  have  enforced  payment  against  the 
losers,  nor  could  the  principal,  for  the  law  will 
not  assist  any  person  to  recover  money  won  by 
betting.  But  if  the  contention  on  behalf  of  the 
plaintiff  is  well  founded,  the  law  gives  him  power 
to  enforce  payment,  for  his  contention  is,  tnat  he 
is  entitled  to  enforce  payment  of  the  amonnt  of 
these  bets  from  the  aefendant — that  is,  to_  do 
what  the  law  says  shall  not  be  done.  That  is  a 
strong  proposition.  It  is  said  on  behalf  of  the 
plaintiff  that  otherwise  he  would  suffer  personal 
inconvenience  and  loss  in  business.  But  what  is 
his  business  P  It  is  true  it  is  not  illegal,  but  it  is 
a  business  to  which  the  law  has  an  objection,  and 
the  law  will  not  allow  contracts  made  in  such  a 
business  to  be  enforced.  It  seems  to  me  that  it 
is  a  business  of  which  the  law  should  not  take 
notice,  and  therefore  that  the  law  should  dis- 
regard the  inconvenience  to  which  the  plaintiff 
would  be  put  if  he  did  not  pay  and  were  turned 
out  of  the  betting-ring.  For  these  reasons  I  am 
strongly  of  opinion  that  the  exception  to  the  rule 
that  the  principal  has  the  power  of  revocation 
must  be  confined  to  cases  where  if  the  principal 
were  to  revoke  his  authority  the  agent  would  oe 
left  in  such  a  position  that  the  jjarty  with  whom 
he  had  contracted  could  enforce  the  contract 
against  him.  I  therefore  entertain  a  clear 
opinion  that  the  judgment  appealed  from  is 
wrong. 

BowEN,  L.J. — ^I  am  unable  to  agree  with  the 
jadgment  of  the  Master  of  the  Bolls.  The 
plsmtiff  here  is  a  tnrf  commission  agent,  and  has 
made  certain  bets  on  behalf  of  the  defendant, 
which  were  lost,  and  the  plaintiff  has  paid  them ; 
he  now  seeks  to  recover  tne  amonnt  so  paid  from 
the  defendant.  The  bets  were  made,  not  in  the 
name  of  the  defendant,  but,  according  to  custom, 
in  the  plaintiff's  own  name.  The  defendant  par- 
ported  to  revoke  the  plaintifFs  authority  to  pay 
the  bets,  and  denied  that  he  was  liable  to  repay  to 
the  plaintiff  the  amount  which  the  plaintiff  had 
paid  to  the  winners.  The  question  is,  whether  the 
defendant  had  a  right,  after  the  plaintiff  had 
incurred  liability,  to  retract  the  commission. 
What  is  the  nature  of  the  transaction  P  It  is  a 
contract  between  principal  and  i^^t,  and  may  be 
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looked  at  from  two  points  of  vietr :  first,  aa  to  the 
delegation  of  aathority,  the  general  rule  is  that, 
nnleaa  he  is  precluded  by  his  conduct  or  by 
the  terms  of  the  contract,  the  principal  may 
revoke  the  aathority  which  he  has  given ;  secondly, 
what  is  the  bargain  P  If  by  the  terms  of  the 
bargain  the  plaintiff  precludes  himself,  he  cannot 
revoke  the  aathority,  but  is  bound  to  indenmify  the 
agent.  What  was  the  contract  here  P  That  is  a 
pure  question  of  fact.  Was  it  to  the  effect  that 
the  plaintifE  was  to  be  at  liberty  to  bet  in  his  own 
name,  but  that  the  defendant  was  entitled  to  deny 
him  liberty  to  pay  the  bets  after  they  bad  been 
loBt ;  or  was  it  that  the  defendant  authorised  the 
plaintifE  to  make  the  bets  and  would  indemnify 
him  against  losses  incurred  thereby  P  Which  is 
the  true  view  P  It  is  an  inference  of  fact.  In 
fienertJ,  if  a  principal  employs  an  agent,  and 
involves  him  in  liability,  the  principal  cannot  cry 
off;  but  this  case  is  somewhat  different,  for  here 
there  is  no  legal  liability  on  the  part  of  the  agent, 
because  payment  of  a  l>et  cannot  be  enforced  br 
law.  But  there  was  a  usage,  known  to  both 
parties,  that  a  turf  commission  agent,  instructed 
by  an  employer  to  back  a  horse,  backs  it  in  his 
own  name,  and  becomes  himself  alone  responsible 
to  the  layer  of  the  odds  or  the  person  witn  whom 
the  bet  is  made.  I  agree  that  we  could  reopen 
the  finding ;  but  I  am  of  opinion  that  the  learned 
judge,  in  finding  that  this  custom  existed,  has 
round  according  to  the  evidence.  Therefore  the 
matter  stands  thus :  The  defendant  in  effect  says 
to  the  plaintiff,  "  On  my  behalf,  and  on  the  faith 
of  being  recouped  in  the  event  of  loss,  assume 
the  position  of  being  liable  to  pay  bets  if  lost,  or 
of  being  turned  out  of  the  ring."  What  is  the 
true  inference  P  Did  the  plaintiff  undertake  such 
a  liability,  and  was  he  not  to  be  remunerated  in 
the  event  of  loss  P  Who  that  was  not  a  lunatio 
would  enter  into  such  an  agreement  P  The  onlr 
inference  which  I  can  draw  is,  that  it  was  a  well- 
understood  part  of  the  bargain  that  if  the  agent 
became  involved  in  the  difficulty  which  would 
result  from  his  losing  bets,  and  paid,  the  prin- 
cipal would  recoup  him.  I  feel  the  force  of  the 
point  that  the  obligation  on  the  part  of  the  agent 
to  pay  the  amount  of  the  bet  is  not  an  obligation 
recognised  by  law.  But  the  root  of  the  prin- 
cipaTB  liability  is  not  the  obligation  on  the  part 
of  the  agent,  but  the  fact  that  the  agent  has 
placed  himself  in  a  difficulty.  I  therefore  draw 
the  inference  that  it  was  understood  that  the 
defendant  was  to  indemnify  the  plaintiff.  Take 
the  case  where  a  merchant  in  this  country 
employs  an  agent  abroad  to  insure  for  him  by 
foreign  honour  policies,  which  could  not  be  sued 
on  in  our  courts;  could  the  English  principal 
repudiate  his  liability  on  such  a  contract  P  I  can 
hardly  believe  that  the  contract  would  not  be  that 
the  principal  should  guarantee  the  agent  against 
what  the  agent  was  bound  to  pay  in  honour  and 
did  pay.  A  difficulty  is  put,  which  is,  that 
according  to  this  view  it  would  be  in  the  power 
of  the  agent  to  enforce  a  payment  as  agunst  the 
principal,  which  the  other  party,  the  winner  of 
the  b^,  could  not  have  enforced  as  against  the 
agent.  But  suppose  the  agent  was  directed  to 
pay,  and  has  paid;  in  that  case  he  would  recover, 
not  because  |>ayment  could  be  compelled,  but 
because  he  would  have  altered  his  condition.  It 
■eems  to  me  that,  if  my  view  as  to  the  inference  of 
fact  to  be  drawn  is  right,  that  is  the  same  as  the 


present  case.  It  is  true  that  there  is  a  difficulty 
arising  from  the  fact  that  the  plaintiff's  business 
is  wagering,  and  the  law  does  not  sanction  such  a 
business.  But  the  law  does  not  make  the  business 
illegal ;  the  law  only  says  that  a  contract  made  in 
the  course  of  such  a  busmess  shall  not  be  enforced. 
The  contract  in  the  present  case  is  not  a  wa^r ; 
it  is  not  because  the  horses  which  he  backed  for 
the  defendant  lost  that  the  plaintiff  sues,  but 
because  he  was  put  in  the  position  of  having  to 
pay  the  bets  or  being  liable  to  be  turned  out  of 
the  ring  and  to  suffer  loss  and  inconvenience.  I 
have  had  some  hesitation  in  arriving  at  this  con- 
elusion,  because  the  view  of  the  Master  of  the 
Bolls  is  the  other  way ;  but  I  feel  that  the  judg- 
ment  of  Hawkins,  J.  is  right,  and  am  of  opinion 
that  the  plaintiff  is  entitled  to  recover,  and  this 
appeal  ought  to  be  dismissed. 

Fkt,  L.J. — ^Although  I  have  felt  some  doubt  in 
consequence  of  the  opposite  view  taken  by  the 
Master  of  the  Bolls,  I  nave  come  to  the  conclusion 
that  I  concur  with  the  opinion  of  Bowen,  L.J., 
and  he  has  so  fully  and  exactly  expressed  my 
view,  that  I  confine  myself  to  expressing  my  con- 
currence. Judffnumt  affirmed. 

Solicitor  for  plaintiff,  T.  B.  App*. 
Solicitors  for  defendant,  /.  and  0.  Seott,  for 
T.  T.  Dale.  South  Shields. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 
March  7  and  14. 
(Before  Chittt,  J.) 
Allkusxn  v.  Bbooumo.  (a) 
Injimdion — Agreemettt    far  a   Ua»e — SvAiequMt 
agreement — Vetted  righte — Saving  tiaute  in  Act 
— Shooting   hares   and  rahbitt — Ground  Qam« 
Act  1880  (4a  ^U  Viet.  c.  47),  «.  5. 
In  a  COM  where  there  was  a  good  equitahle  agree' 
ment  for  a  leate  of  land  in  exigence  before  the 
patting  of  the  Qround  Game  Act  1880,  containing 
ttipulaiioni   giving  the    landlord  the  exdruive 
right  of  tho&nmg  over  the  land  and  prohibiting 
the  tenant  from  kiUing  and  taking  ground  game 
hy  a  gvm,  whi^  were  at  variance  with  the  Act : 
the  gneelion  eame  htfore  the  eowri,  on  a  motion 
for  cm  injunction,  whether  the  saving  daute  of  the 
Qround  Game  Act  1880  tseet.  5)  was  appliealle  to 
an  agreement  for  a  leate  for  years  made  previously 
to  the  date  of  the  pattinef  of  the  Act,  but  for  a 
term  to  eome  into  operatton  after  that  date  (7th 
Sept.  1880). 
Beui,  thai  the  agreement  in  question  was  within  the 
saving  ekmse,  as  the  Legislature  did  not  interfere 
with  vetted  rights  without  providing  compensa- 
tion :  also  that  sect.  3  of  the  sams  Act  was  not 
retrospective. 
Bt  an  agreement  dated  the  7th  Aug.  1875,  the 
plaintiff  agreed  to  let  to  one  Hales  a  farm  in  the 
county  of  Buckingham,  at  a  yearly  rent  of  5401., 
for  a  term  of  three  years  commencing  from  the 
29th   Sept.  1875,   and    determinable  as  therein 
mentioned,  and  amongst  other  provisions  it  was 
agreed  that  Hales  should  preserve  all  game,  and 
should  not  use  a  gun,  or  allow  anyone  to  sport, 
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-withoat  the  plaintLfiTs  permisBion,  and  that  the 
plaintiff  should  hare  the  exclusive  right  of  shoot- 
ing, and  that  Hales  should  be  allowed  to  kill  rab- 
bits otherwise  than  by  the  use  of  a  gun,  and  that 
he  should  not  assign,  underlet,  or  part  with  the 
possession  of  the  farm,  or  any  part  thereof,  with- 
out the  consent  of  the  plaintiff,  and  the  plaintiff 
thereby  reserved  to  himself,  out  of  that  letting,  all 
game  (except  rabbits,  as  thereinbefore  mentioned), 
including  hares. 

Hales  was  in  possession  of  the  farm  at  the  date 
of  the  agreement,  and  continued  in  possession 
thereof  on  the  terms  of  the  agreement. 

Shortly  before  the  29th  Sept."  1879  Hales 
gave  the  plaintiff  notice  to  determine  the  tenancy 
on  the  29th  Sept,  1881,  but  during  the  currency 
of  the  notice  Hales  applied  to  the  plaintiff  to  graat 
him  a  lease  of  the  farm  for  fourteen  years,  and 
on  agreement,  dated  the  13th  Feb.  1880,  was 
entered  into  between  the  plaintiff  and  Hales.  By 
this  agreement  it  was  agreed  that  the  exist- 
ing contract  of  the  7th  Aug.  1875  should  be 
altered  in  certain  particulars,  certain  additional 
land  being  included,  and  certain  clauses  respect- 
ing repairs  being  expunged,  and  subject  to  the 
rent  (which  was  reduced  to  500Z.)  being  paid 
quarterly  with  regularity,  the  plaintiff  thereby 
agreed  to  Hale's  keeping  possession  of  the  pre- 
mises then  held  by  him  and  agreed  to  be  held 
under  this  agreement  for  a  period  of  fourteen 
years,  to  commence  on  the  29tn  Sept.  1881. 

By  an  agreement  dated  the  31st  Dec.  1880 
Hales,  with  the  plaintiffs  consent,  transferred 
the  two  agreements  to  the  defendant,  Mrs.  Brook- 
ing, who  entered  into  and  continued  in  posses- 
sion of  the  farm  upon  the  terms  of  the  agree- 
ments. Mrs.  Brooking  contended  that  she  was 
not  bound  by  the  provisions  of  the  agreement  of 
7th  Aug.  1875  as  regarded  g^und  game,  and 
asserted  a  right  to  cause  the  hares  and  rabbits  on 
the  farm  to  be  killed  with  guns.  She  had  autho- 
rised Mr.  A.  W.  Brooking  to  shoot  at  and  kill 
hares  and  rabbits  on  the  farm,  and  he  had  on 
several  occasions  availed  himself  of  that  autho- 
risation. He  had  also  frequently  shot  and  killed 
pheasants  on  the  farm.  The  present  motion  was 
made  on  behalf  of  the  plaintiff  that  the  defen- 
dant might  be  restrained  from  using  or  autho- 
rising any  person  to  use  a  gun  or  firearms  for  the 
gorpose  of  killing  game  on  the  Vicarage  farm,  and 
•om  killing  or  taking,  or  authorising  or  pevmit- 
ing  to  be  killed  or  taken,  hares  on  the  farm,  and 
from  killing  or  authorising  or  permitting  to  be 
killed  with  guns  or  firearms  rabbits  on  the  farm, 
and  from  interfering  with  the  plaintiff's  exclusive 
right  of  shooting  over  the  farm. 

Merewether,  Q.O.  and  B.  Eyre  for  the  applicant. 
— Our  case  is  covered  by  the  saving  clause  of  the 
Ground  Game  Act  1880,  which  came  into  opera- 
tion on  the  7th  Sept.  1880.  That  saving  clause  is 
embodied  in  the  oth  section  of  that  Act,  which 
enacts  that,  "  Where  at  the  date  of  the  passing  of 
the  Act  the  right  to  kill  and  take  ground  game  on 
any  land  is  vested  by  lease,  contract  of  tenancy,  or 
other  contract  bond  fide  made  for  valuable  consi- 
deration in  some  person  other  than  the  occupier, 
the  occupier  shall  not  be  entitled  under  this 
Act,  until  the  determination  of  that  contract, 
to  kill  and  take  ground  game  on  such  land." 
The  only  question  to  be  decided  in  this  case  is,  is 
there  anytning  in  the  agreement  of  13th  Feb.  1880 
to  take  it  out  of  the  saving  clause  of  the  Act  P 


Inee,  Q.C.  and  MoiiUon  for  the  respondent. — It 
is  necessary  to  investigate  the  exact  position  of 
the  parties  under  the  lease,  and  be  able  to  dis- 
cover in  what  manner  the  Ground  Grame  Act 
applies  to  it.  It  is  necessary  to  determine  the 
exact  position  of  Hales.  The  agreement  of  15th 
Feb.  1880  is  not  a  contract,  of  which  specific  per- 
formance could  be  granted,  compelling  the  tenant 
to  take  a  lease  of  fourteen  years.  It  only  binds  the 
landlord  not  to  disturb  the  tenant  for  that  period 
if  the  tenant  gives  no  notice  to  quit  and  pays  the 
rent.  Hales,  according  to  the  proper  construction 
of  the  agreement  of  1876,  was  in  the  position 
(subject  to  the  provisoes  and  covenants  contained 
in  the  lease)  of  a  tenant  holding  over  after  the 
expiration  of  the  term ;  he  was  a  yearly  tenant. 
If  that  is  so,  there  can  be  nothing  which  can  pre- 
clude the  defendant  from  the  benefits  conferred 
on  the  occupier  by  the  Act.  [Chitty,  J. — It  was 
really  a  tenancy  for  three  years  certain,  and  after 
that  continuable  from  vear  to  year.]  Assuming 
that  the  agreement  ot  Feb.  1880  constitutes  a 
valid  equitable  lease  for  fourteen  years,  it  is  an 
agreement  creating  a  term  subsequent  to  the  date 
of  the  Act  in  contravention  of  the  right  of  the 
occupier  to  destroy  game,  and  therefore  void 
under  sect.  8.  The  intention  of  the  Act  is  plainly 
to  permit  no  contract  which  is  future  to  the  date 
of  the  Act  to  take  away  the  protection  of  the 
Act  from  the  occupier.  This  is  especially  clear 
from  the  words  in  tne  saving  clause  "  is  vested," 
for  it  cannot  be  held  that  a  right  to  arise  under  a 
future  agreement  not  enforceable  until  a  date 
subsequent  to  the  passing  of  the  Act  is  a  right 
in  existence  before  the  passing  of  the  Act.  If 
the  plaintiff  succeed  in  tne  present  case,  it  wiH 
follow  that  every  person  who  has  had  the  fore- 
sight, before  the  date  of  the  Act,  to  enter  into  an 
agreement  with  the  occupier  to  grant  a  lease  from 
time  to  time  renewable  reserving  the  right  to 
shoot  ground  game  will  have  successfully  evaded 
the  Act. 

Merewetlier,  Q.C.,  in  reply,  cited 
CoiMn  T.  Phillip;  8  L.  T.  Sep.   N.   8.  622;  3a 

Beav.  18 : 
Kartin  v.  Smith,  80  L.  T.  Bep.  N.  S.  268 ;  L.  Sep. 

9Exoh.  SO; 
AdarntY.  ClutiM-bttefc,  48  L.  T.  Bep.  N.  3.614;  10 

q.  B.  Dir.  406. 

Chittt,  J. — ^Thia  case,  although  on  motion  only, 
has  been  ergued  at  eome  length,  and  it  appears 
to  me  that  the  only  real  difficulty  arises  from 
the  informal  character  of  the  documents.  As 
at  present  advised,  I  do  not  find  etaj  difficulty 
in  the  construction  to  be  put  upon  the  Act  ot 
Parliament.  The  case  stands  upon  two  agree- 
ments, both  of  which  came  into  operation  before 
the  date  of  the  passing  of  the  Ground  Game  Act 
1880.  It  is  admitted  that  the  defendant,  who  is 
the  assignee  of  Hales,  is  for  all  purposes  in  the 
same  position  as  Hales  himself  would  have  been, 
and  no  distinction  has  been  attempted  to  be  taken 
between  the  position  of  Hales  and  his  assignee. 
However,  before  examining  the  agreements  I  will 
state  it  as  my  opinion  that,  if  there  had  been  an 
agreement  for  a  lease — say,  for  ten,  fourteen,  or 
any  other  number  of  years — which  was  in  exist- 
ence at  the  date  of  the  passing  of  the  Ground 
Game  Act,  and  contained  such  a  stipniation  as 
that  in  the  agreement  of  1875, 1  should  entertain 
no  doubt  whatever  that  the  court,  in  decreeing 
specific  performance  of  the  agreement  after  the 
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Act  was  passed,  and  clothing  that  which  was  a 
iBBre  equitable  right  with  the  legal  title,  would 
direct  tne  lease  to  be  so  drawn  aa  to  embody  the 
stipulation.  I  think  this  is  the  only  fair  con- 
straction  to  be  pat  upon  the  saving  clause.  The 
Act  commences  by  conferring  the  right  at  once 
on  the  occupier  to  kill  and  take  the  ground  game, 
and  then  sect.  3  contains  a  provision  which 
renders  void  every  agireement  purporting  to 
*'  divert  or  alienate  "  the  occupier's  right.  Now, 
prima  facie,  sect.  3  would  be  prospective  only,  for. 
By  the  general  rules  of  the  construction  of 
statutes,  an  enactment  is  not  to  be  interpreted  as 
conferring  new  rights  unless  express  words  to 
such  an  eaSect  are  found  in  the  enactment.  There- 
fore, sect.  3  is  by  itself  quite  sufficient  to  cover  a 
<»ee  like  the  present.  But  the  case  does  not 
stand  there,  for  the  Act  goes  further,  and  con- 
tains, in  sect.  5,  an  express  saving  clause,  and  it 
is  on  this  section  that  the  question  remains  to  be 
decided.  [His  Lordship  read  the  section  and 
continued :]  In  my  opinion,  in  the  case  I  have 
assumed,  namely,  of  there  being  a  good  equitable 
agreement  for  a  lease  existing  at  the  date  of  the 
Act,  and  the  tenant  being  in  possession  under  it, 
and  there  being  a  reservation  of  the  ground 
game  to  the  landlord,  and  some  reservation  in 
&vour  of  the  landlord  in  relation  to  the  ground 
came,  sect.  5  would  have  applied,  and  the  land- 
lord's right  to  kill,  which  would  have  been  vested 
equitably  if  not  legally  in  the  landlord,  would 
have  been  preserved  to  him  and  protected  by  sect. 
5.  [After  commenting  on  the  language  of  the 
^reement,  his  Lordship  continued  as  follows  :] 
The  position  of  the  parties  at  the  date  of  the 
agreement  of  Feb.  1880  was,  that  there  was  a 
legal  reversion  in  the  landlord  in  respect  of  the 
tenancv  then  current,  which  would  not  expire 
until  the  29th  Sept.  1^1 ;  but  in  addition  to  that 
there  was  vestea  in  him  the  reversion  on  the 
equitable  lease  commencing  from  the  expiration 
m  the  legal  tenancy.  In  regard  to  the  operation 
of  the  equitable  lease,  the  Court  of  Appeal  has 
CTpresaed  its  judgment  in  WaUh  v.  Lonsdale 
(46  L.  T.  Bep.  N.  S.  858;  21  Ch.  Div.  9). 
Beferring  to  the  changes  effected  by  the  Judica- 
tnre  Acts,  Jessel,  M.B.  says  :  "  There  is  an  agree- 
ment for  a  lease  under  which  possession  has  oeen 
given.  Now,  since  the  Judicature  Acts,  the  posses- 
sion is  held  under  the  agreement.  There  are  not 
two  estates  as  there  were  formerly,  one  estate  at 
common  law  by  reason  of  the  payment  of  the 
rent  from  year  to  year,  and  an  estate  in  equity 
Tinder  the  agreement.  There  is  only  one  court, 
and  the  equity  rules  prevail  in  it.  The  tenant 
holds  under  an  agreement  for  a  lease.  He  holds, 
therefore,  under  the  same  terms  in  equity  as  if  a 
lease  had  been  granted."  That  being  so,  ought  I, 
for  the  purpose  of  applying  sect.  5,  to  split  the 
landlora's  right  in  this  case  mto  two  parts,  and  say 
that  the  right  to  kill  ground  game  was  reservea 
to  him  leg^y  in  respect  of  his  reversion  to  the 
tenancy  which  was  then  current  being  a  legal 
tenancy,  and  that  he  has  split  that  from  the  equit- 
able reversion  which  he  had  in  respect  of  the 
agreement  to  grant  the  fourteen  years'  lease  P 
And  having  split  it,  ought  I  then  to  say  that 
sect.  5,  which  iqieaks  of  the  right  to  kill  being 
"vested" — ^the  language  being,  "where  at  the 
date  of  the  passing  of  this  Act  the  right  to  kill 
and  take  ground  game  on  any  land  is  vested" — 
does  not  ap^y  to  tnie  case  so  ur  as  rdates  to  the 


reversion  which  was  vested  in  him  on  the  equit* 
able  lease  P  It  appears  to  me  that  the  words  "  is 
vested  "  include  the  landlord's  rights  in  the  pre- 
sent case.  "  Is  vested"  does  not  mean  merely 
vested  in  possession,  or  else  that  would  have  been 
the  language  of  the  section.  Any  right  of  posses- 
sion depending  upon  an  ecruitaole  title  is  com- 
prised bv  the  words  used.  To  take  the  language 
of  the  Act,  I  would  say  that  at  the  time  of  the 
passing  of  the  Act  the  right  to  kill  and  t^e 
^ound  game  was  equitably  vested  by  a  lease,  and 
it  is  immaterial  whether  the  lease  was  legal  or 
equitable.  But,  assuming  for  the  moment  that 
the  term  "  les^e,"  as  used  in  sect.  5,  means  legal 
lease,  it  is  nevertheless  clear  that  an  equitable 
lease  is  within  the  larger  words  which  follow ; 
namely,  "  contract  of  tenancy  or  other  contract 
bond  fide  made  for  valuable  consideration  in  some 
person  other  than  the  occupier."  It  appears  to  me 
that  the  saving  clause  does  apply  to  the  present 
case,  and  that  the  tenant  is  not  entitlea  to  kill 
the  game  contrary  to  the  stipulations  contained 
in  the  agreements.  To  come  to  a  different  con- 
clusion would  be  not  only  straining  the  language 
of  the  Act,  but  also  infringing  the  principle  that 
the  Legislature  does  not  interfere  with  and  take 
away  vested  rights  without  providing  adeqnate 
compensation.  In  the  present  case  the  reserva- 
tion of  the  game  was  piece  and  parcel  of  the 
whole  consideration  in  the  agreement,  and  was 
to  be  regarded  as  the  payment  of  rent,  or  as  any 
other  stipulation  between  the  parties.  The  object 
of  the  Act  was  to  prevent  contracts  being  made 
contrary  to  the  terms  of  the  Act,  which  in  the 
future  vested  the  inalienable  right  to  kill  the 
ground  game  in  the  occupier.  The  case,  however, 
which  I  am  dealing  with  is  not  a  case  future  to 
the  date  of  the  passing  of  the  Act,  but  one  in 
which  there  was  a  present  right  existing  before 
that  date,  and  vested  in  the  lanmord  at 
that  time  by  an  agreement  bond  fide  made  for 
valuable  consideration.  The  plaintiff  is  entitled 
to  the  injunction  as  prayed. 

Solicitors  for  the  applicant,  O.  L.  P.  Eyre  and 
Co.,  for  Long,  Dumford,  and  Lovegrove,  Windsor. 

Solicitors  for  the  respondent,  Drake,  Son,  and 
Parton.  _____ 

Tuesday,  May  27. 
(Before  Noeth,  J.) 
LxwiN  V.  Jones,  (a) 

Foreclosure  action — liisdavmer  by  one  defenda-ni— 
Notice  of  motion  for  foreclosure — Costs  of  defen- 
dant's  appearance. 

A  first  mortgagee  hmugM  an  oetiom  for  foreelosttre 
against  the  mortgagor  and  a  number  of  subsequent 
iw^umbrancers  of  whom  O.  was  one.  0.  put  in  a 
defence  disclaiming  all  interest  and  consenting  to 
be  dismissed  ^BHho^tt  costs.  It  was  admitted  that 
G.  had  had  an  interest,  and  was  properly  made 
a  party  to  the  aetion.  The  plaintiff,  instead  of 
obtaining  the  common  order  to  dismiss,  served  O. 
with  notice  of  motion  for  judgmentfor  aforedosure 
decree  against  him.    G.  appeared  at  thi  hearing. 

Held,  that  it  was  unnecessary  for  him  to  c^ppear, 
and  he  was  not  entitled  to  his  costs. 

Clarke  v.  Tolman  (27  L.  T.  Bep.  N.  £f.  599;  42 
X.  J.  23,  Ch.)  foUomed. 

This  was  an  action  by  a  first  mortgagee  against 

(a)  Bqioited  by  J.  B.  9>0pKS,  Baq.,  Barrister-at-ljiir. 
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the  mortgagor  and  several  Bubseqnent  incnin- 
brancera.  At  the  trial  none  of  the  defendants 
appeared  except  Wilton  and  Giffard,  two  subse- 
quent mortgagees,  who  had  both  disclaimed  and 
appeared  to  ask  for  their  coets  subsequent  to 
disclaimer. 

Wiltoa  had  disclaimed  by  a  letter,  upon  the 
construction  of  which  the  judge  held  that  it  was 
only  an  offer  to  have  the  action  dismissed  against 
him  with  costs,  and  that  he  was  therefore  not 
entitled  to  his  costs. 

Giffard  had  put  in  a  formal  disclaimer  by  way 
of  statement  of  defence,  and  thereupon  the  plain- 
tiff served  him  with  a  notice  of  motion  at  the 
hearing,  for  the  ordinary  foredosure  decree 
against  him. 

F.  A.  Letrin  for  the  plaintiff. — ^The  rule  is 
clearly  laid  down  in 

Fori  V.  Sari  of  Ohetterfield,  20  L.  T.  Bep.  N.  S. 

288;  16B«av.520;Mid 
Clarkt  T.  Tolman,  27  L.  T.  Bep.  N.  8.  579  ;  48  L.  J. 

23,  Ch. 

The  disclaiming  defendant  is  not  entitled  to  any 
costs  subsequent  to  the  disclaimer,  except  what 
may  be  caused  by  the  plaintifTs  retaining  him 
unnecessarily  or  for  his  own  purposes.  Here  no 
costs  have  been  occasioned,  for  the  defendant  need 
not  have  appeared.  In  Qreene  v.  Foster  (48  L.  T. 
Bep.  N.  £.  411 :  22  Ch.  Div.  566)  there  was  a 
contest  between  the  plaintiff  and  the  disclaiming 
defendant  which  was  decided  in  favour  of  the 
latter.  In  Davie$  v.  WhUemore  (28  B.  717) 
Lord  Bomilly  ordered  the  plaintiff  to  pay  the 
Bubeequent  costs,  because  he  thought  it  was  there 
lumecessary  to  carnr  the  case  to  a  hearing,  but  in 
Clarke  v.  Tolman  (ubi  tvp.)  he  expressly  stated 
that  he  never  followed  that  decision. 

WiUiamson  for  the  defendant  Wilton. 

Seath  for  the  defendant  Giffard. — This  defen- 
dant has  been  served  with  notice  of  motion  at  the 
hearing,  and  brought  here  for  the  plaintiffs  con- 
venience instead  of  being  disnussea  at  once ;  he  is 
therefore  entitled  to  his  costs  : 

Day  r.  Oitdom,  2  Ch.  Div.  209 ; 
<?rem«  v.  rafter  (u&t  ntp.) ; 
Sebm,  p.  1004. 

He  was  compelled  to  appear,  because  at  the  hear- 
ing some  fivther  order  might  have  been  made 
against  him. 

F.  A.  Levoin  in  reply. 

North,  J. — ^The  case  of  Clarice  v.  Toltnan  (vhi 
•up.)  appears  to  me  to  be  the  nearest  authority  to 
this  case,  and  I  most  follow  it.  Here  the  defen- 
dant had  an  interest,  and  it  is  admitted  that  he  was 
properly  made  a  party  to  the  siiit,  but  he  dis- 
claimed all  interest  by  his  statement  <rf  defence. 
The  plaintiff  did  not  adopt  the  course  of  taking 
the  common  order  to  dismiss  the  action  as  against 
him,  but  served  him  with  notice  of  motion  for  the 
ordinarv  foreclosure  decree,  which  would  have  the 
effect  of  getting  rid  of  this  defendant's  interest. 
That  seems  to  come  exactly  within  the  case  of 
Clarke  v.  Tolman  («W  rap.),  where  Lord  Bomilly 
Bays:  "The  plaintiff  was  entitled  to  a  decree 
against  all  subsequent  incumbrancers  without 
pajring  them  any  cost-s.  The  defendant  need  not 
nave  appeared."  So  here  there  was  no  reason  for 
this  draendant  to  appear,  and  if  he  chose  to  do  so 
he  must  bear  the  coets.  It  is  suggested  that 
some  other  order  might  have  been  made  against 
him,  but  I  do  not  think  that  any  snch  OTder  could 


have  been  asked  for,  certainly  none  would  have 
been  made  in  his  absence,  so  it  was  not  necessanr 
for  him  to  appear  to  defend  his  interest.  With 
regard  to  the  later  cases  they  do  not  appear  to 
govern  the  present  one.  In  Day  v.  Qudgen  {ubi 
•up.)  the  defendant  had  no  interest,  and  Hall, 
Y.C.  said :  "  The  plaintiff's  contention  has  been 
that  this  defendant  had  in  the  property  which  he 
now  seeks  to  perfect  his  title  by  foreclosure,  an 
interest  which  he  could  only  get  rid  of  either  by 
a  disclaimer  or  a  conveyance,  .  .  .  and  as 
according  to  the  plaintiff's  view  it  was  necessary 
to  make  this  defendant  a  party  to  the  suit  he  most 
be  pud  the  costs  of  it."  Oreene  v.  Fatter  was  a 
different  case;  there  the  plaintiff  retained  the 
disclaiming  defendant  until  the  hearing  for  a 
different  purpose  altogether,  to  get  into  his  possee- 
sion  certain  deeds  to  which  he  claimed  to  be  en- 
titled, and  the  point  for  the  decision  of  which  he 
retained  the  disclaiming  defendant  was  decided 
against  him.    Of  course  he  had  to  pay  the  costs. 

Solicitor  for  the  plaintiffs,  Joseph  Fox. 

Solicitors  for  defendant  Giffard,  Phelps,  Sidg' 
tcusk,  and  Biddle. 

Solicitors  for  defendant  Wilton,  Wovlfe  and 
Bon. 


Saturday,  Feb.  2. 
(Before  Peabson,  J.) 

ESSERY  V.    CoWIiARD.  (o.) 

Marriage  settlement — Setting  aside  marriage  settle' 

meni — Failure  of  consideration. 
By^  a  settlement  executed  in  England  ' » April  1877, 
t»  consideration  of  an  inttnded  marriage  between 
F.  and  /.,  a  sum  of  consols   belonging  to  the 
latter  was  settled  upon  her,  her  intended  huiband, 
a/nd  the  issue  of  the  marriage,  in  the  usual  way, 
with  the   tisual  remainders  in   her  favour  tn 
d^auU  qf  issue;  but  there  woe  no  provision  that, 
in  the  event  of  tJie  marriage  not  taking  plaee 
within  a  certain  period,  the  deed  should  be  void. 
The  settlement  contained  the  usual  inistfor  her,  as 
settlor,  aibsoluiely  until  the  marriage,  and  also 
the  usual  covenant  for  the  settlement  of  property 
to  be  oegutred  during  the  coverture.    TIls  mar- 
riage  was  never  solemnised,  but  the  parties  went 
together  to  South  Africa,  and  cohabited  in  Natal, 
where  they  had  three  children. 
Held,  in  an  action  by  F.  and  J.  against  the  trusteet 
of  the  settlement,  that  the  consideration  for  the 
orMnal  contract  had  failed,  and  the  contract 
being  therefore  definilively  and  absolutely  at  an 
end,  J.  ivas  alisolutely  entitled  to  the  fund, 
Bt  a  settlement  made  on  the  28th  April  1877,  in 
contemplation  of  a  marriage  between  F.  Thome 
and  Jane  Esaeiy,  it  was,  in  consideration  of  such 
marriage,  declared  that  a  sum  of  consols  belong- 
ing  to  the  intended  wife,  which  she  had  trans- 
ferred into  the  names  of  two  persons  named  in 
the  settlement  as  trustees,  should  be  held  by  such 
trustees  upon  the  usual  trusts ;  i.e.,  upon  tmafc 
for  her  until  the  marriage,  and  after  the  solemnir 
sation  thereof  upon  trust  for  her  for  her  life  tor 
her  separate  use  without  power  of  anticipati<m, 
and  after  her  death  for  the  intended  husband  for 
his  life,  and  after  the  death  of  the  survivor  for 
the  issue  of  the  then  intended  marriage,  as  therein 
mentioned,  with  remainder,  in  default  of  issue, 
"in  case  the  said  Jane  Essery  should  survive  her 
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then  intended  covertxtre,  in  trust  for  her,  her 
ezecators,  adminititratora,  and  assigna,  bnt  if  she 
shoold  die  daring  her  then  intended  coverture, 
upon  Buch  trusts  aa  she  shonld  by  will  appoint, 
and,  subject  to  sach  appointment,  in  trust  for 
her  next  of  kin  according  to  the  Statute  of 
Distributions,  as  if  she  had  died  intestate,  and 
without  having  been  married." 

There  was  also  the  usual  covenant  for  the 
settlement  of  any  property  not  included  in  the 
deed,  to  which  the  intended  wife  or  the  husband 
in  her  right  should,  at  the  time  of  the  marriage, 
or  at  any  time  during  the  coverture,  be  or  become 
entitled.  There  was  no  provision  that  in  the 
event  of  the  marriage  not  taking  place  within  a 
certain  period  the  deed  should  be  void. 

The  settlement  was  duly  executed,  bnt  the 
marriage  was  never  solemnised.  The  intended 
hnsband  and  wife,  however,  cohabited,  and  in 
course  of  time  went  to  live  in  Natal.  Three 
children  were  bom  to  them,  all  of  whom  were 
living. 

In  the  course  of  1883  the  present  action  was 
commenced  by  Jane  Essery  and  F.  Thome  against 
the  trustees,  claiming  a  declaration  that  the  plain- 
tiff, Jane  Essery,  was  entitled  to  the  consols  and 
the  future  income  thereof,  and  all  other  (if  any)  the 
property  comprised  in  or  subject  to  or  under  the 
covenant  for  the  settlement  of  after-acquired 
property  or  otherwise  to  become  subject  to  the 
setUement,  either  under  the  first  trust  therein 
contained,  or  by  reason  of  the  failure  of  the  con- 
sideration for  the  execution  of  the  deed  or  other- 
wise, and  that  the  defendants  might  be  ordered  to 
transfer  and  pay  the  consols  and  the  income 
thereof,  less  costs,  to  the  plaintiff,  Jane  Essery. 

The  statement  of  claim  alleged  that  soon  after 
the  date  of  the  settlement  the  agreement  for  the 
marriage  was  rescinded  and  abandoned  by  the 
intended  husband,  and  that  there  was  no  sub- 
sisting a^^reement  between  the  plaintiffs  to  inter- 
marry with  each  other. 

^  There  was  no  statement  of  defence.    The  plain- 
ti&  now  moved  for  judgment. 

Everitt,  Q.C.  and  Solomon  for  the  plaintiffs.— 
The  consideration  has  failed,  and  the  court  can 
break  the  settlement.  [Pbaxsoh,  J. — If  the  plain- 
tiffs married  now  the  settlement  would  be  binding : 
Bill  V.  Cvreton,  2  My.  &  K.  503.]  That  was  reaUy 
a  voluntary  settlement,  not  having  been  made  in 
contemplation  of  a  particular  marriage.  They 
referred  to 

Thonuu  V.  Bmnan,  15  L.  3.  N.  8. 4S0,  Ch. ; 

Paa«  V.  JffonM.  11  B«av.  227 : 

M'DonnM  v.  BetOrite,  16  Bear.  8i6. 

Xorshead  for  the  defendants. 

Pbaksoh,  J. — I  think  that  on  this  occasion  the 
contract  was  entered  into  in  respect  of  the  mar- 
riage which  was  then  contemplated,  and  that  the 
settlement  was  intended  to  provide  for  the  benefit 
of  the  hnsband  and  wife  and  the  issue  of  that 
marriiwe.  Under  it  all  the  issue  of  that  marriage 
wonld  have  been  entitled.  Unfortunately,  instead 
of  marrying,  the  parties  have  lived  together  as 
hnsband  and  wife  without  marnring,  and  there 
have  been  illegitimate  children  bom.  The  con- 
sequence is,  that  if  they  were  to  marry  now,  and 
this  deed  were  to  be  taken  as  their  marriage 
settlement,  their  intention  to  pt>vide  for  all  their 
issae  would  be  defeated.  Under  the  circnm- 
staooes,  I  think  that  the  contract  to  marry  has 


been  definitively  and  absoluliply  put  an  end  to.  I 
am  therefore  at  liberty  to  hold  that  the  trusts 
are  at  an  end,  and  that  the  plaintiffs  are  entitled 
to  the  relief  which  they  claim. 

Minute  of  order : — Declare  that  the  settlement 
was  executed  in  contemplation  of  the  intended 
marriage,  that  the  contract  for  marriage  has.  been 
rescinded,  and  that  the  trusts  declared  by  the 
settlement  after  the  solemnisation  of  the  then 
intended  marriage  have  become  inoperative. 
Costa  of  plaintiffs,  and  costs,  charj^es,  and 
expenses  oi  trustees,  as  between  solicitor  and 
client,  to  be  taxed  and  paid  bnt  of  the  fund. 
Balance  to  be  paid  or  transferred  to  the  female 
plaintiff. 

Solicitor  for  plaintiffs,  W.  F.  Tarn. 

Solicitors  for  the  defendants,  Oowlard  and 
Choume,  ______ 

Friday,  Feb.  22. 
(Before  Psabsov,  J.) 

TOTTZNHAK    V.    SWAHSXA.    ZiNC    O&E    CoXTAlIT 
LlKITED.  (a) 

Company — Windtng-itp—Beeeiver —  Official  liqui- 
dolor  —  Debenture  -  hold&ra  —  Debmture  trvst 
deed. 

Where  a  company  it  being  wound-tip,  the  prineipla 
of  the  eowrt  it,  not  to  taneiion  the  eontinuanee 
both  of  a  receiver  and  a  liquidator  unless  it  i* 
ahaolutdy  necessary,  the  loiter  being,  except  in 
special  eases,  the  proper  and  sufficient  officer  of 
the  eowrt. 

Where  a  company  has  mortgaged  property  to 
trustees  for  debrnture-holders  by  a  deed  as  to 
which  U  is  possible  that  questions  may  arise  uiUh 
regard  to  Us  nature  and  extent,  the  eomrt  totll  not, 
tM  eonrnany  being  in  course  of  mimding'Up  and 
a  liquidator  having  been  a^ppointed,  consider  U 
necessary  or  expedient  to  continue  a  receiver  who 
has  been  amaotnted  in  an  action  to  enforce  (ho 
deed. 

A  company  mortgaged  property  to  trustees  to  seewre 
mortgage  debet^kires.  On  the  13th  Sept.  the 
trustees  commenced  an  action  against  the  company 
to  carry  the  deed  into  eeeeution,  and  for  a  receiver. 
On  the  19th  Sept.  a  receiver  was  appointed.  On 
the  nth  Sept.  a  petition  for  the  compulsory 
winding-up  of  the  company  had  been  presentea, 
and  on  the  10th  Nov.  a  winding-up  order  too* 
made,  a  liquidator  being  appoint^  shortly  afler- 
warda.  It  appeared  that  questions  might  arise 
as  to  the  scope  of  the  trust  deed.  The  liquidator 
moved  thai  fh«  receiver  might  be  discharged,  attd 
that  he  might  be  appointed  in  his  stead. 

Beld,  that  the  applicaiion  must  be  granted,  on  the 
principle  above  stated,  inasnmch  as  the  questiona 
which  might  arise  as  to  what  was  reeetvdble  by 
the  receiver  and  what  by  the  liquidator  wouiul 
cause  expense  and  diffieuUy. 

This  was  a  motion  on  behalf  of  the  official  liqai> 
dator  of  the  above  compnny  that  C.  Bamett,  who, 
on  the  19th  Sept.  1883,  bad  been  appointed  receiver 
in  the  action,  might  be  discharged,  and  that,  if 
necessary,  the  applicant  might  be  appointed  in  his 
place. 

The  action  was  commenced  on  the  13th  Sept. 
1883  bythe  trustees  of  an  indenture  of  the  Tith 
July  1883.  claiming  that  the  tnuts  of  that  indeu> 
tnre  (which  was  a  trust  deed  for  securing  certain 
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mortgage  debentures  issued  by  the  company) 
might  be  carried  into  execution  under  the  direc- 
tion of  the  court,  bxlA.  that  the  property  therein 
inclnded  might  be  sold,  discharged  from  certain 
mortgages,  and  that  the  net  proceeds  might  be 
applied  in  payment  of  the  debentures. 

Before  the  commencement  of  the  action,  that  is 
to  say,  on  the  11th  Sept.  1883,  a  petition  was 
presented  for  the  compulsory  winding-up  of  the 
company,  and  on  the  10th  Nov.  a  winding-up 
order  was  made.  The  official  liquidator  was 
appointed  before  the  end  of  the  month. 
.  It  appeared  that  there  might  possibly  be  some 
difficulty  in  ascertaining  the  nature  and  extent  of 
the  property  comprised  in  the  indenture  of  July 
1883. 

The  notice  of  the  present  motion  was  given  on 
the  15th  Jan.  1884. 

Higgina,  Q.C.  and  Levett  for  the  liquidator.— 
There  is  no  use  having  a  receiver  as  well  as  a 
liquidator.  On  the  contrary  it  will  only  cause 
difficulty,  as  they  will  not  be  able  to  agree  as  to 
what  is  ^yable  to  them ;  it  will  also  cause 
expense.  It  is  like  having  two  receivers.  Hie 
appointment  of  the  liquidator  dates  back  to  the 
commencement  of  the  winding-up,  i.e.,  11th  Sept. 
They  referred  to 

Pmth  T.  Orifntal  Hotel*  OMmxHty,  23  L.  T.  Bep.  N.  8. 

£25;  L.Bq>.SCai.420; 
CamphM  T.  Compootiis  Qinirale  di  BMagarit,  31 
L. T.  Bq>.  N.  S.  54;  2  Ch.  Div.  182. 

Gookton,  Q.C.  and  Theob<dd  for  the  trustees  for 
debenture-holders. — We  do  not  ask  the  court  to 
appoint  a  receiver,  but  only  to  continue  the 
receiver  already  appointed,  who  is  an  officer  of 
the  court.  A  liquidator  cannot  have  authority 
paramount  to  mortgagees.  There  would  be  no 
additi(mal  expense,  for  the  receiver  is  by  this 
time  familiar  with  the  facts.  They  referred  to 
Waitrlunua  ▼.  Jamuton,  L.  Bep.  2  H.  of  L.  So.  29. 

Sigging,  Q.C,  in  reply,  was  stopped  by  the 
Court. 

Peabson,  J. — ^The  c|nestion  I  have  to  decide  is 
whether  I  am.  to  discharge  or  to  continue  a 
receiver,  appointed  on  the  19th  Sept.  1883  in  an 
action  to  carry  into  efiect  the  trusts  of  a  deed 
for  securing  certain  mortgage  debentures,  which 
includes  nearly  the  whole  property  of  the  com- 
pany. It  appears  that  there  may  be  some  ques- 
tion as  to  how  much  of  such  property  is  included 
in  the  deed/  It  appears  also  that  before  the 
commencement  of  the  action  a  petition  was  pre- 
sented for  winding-up  the  company,  upon  which 
a  compulsory  winding-up  order  was  afterwards 
made,  and  a  liquidator  appointed.  The  present 
application  is  to  displace  tne  receiver  of  the  deed, 
and    substitute  the  official  liquidator,  and  the 

Saestion  I  have  to  consider  is,  whether  I  ought  to 
o  this,  or,  on  the  other  hand,  to  sanction  the 
oontinnasce  both  of  the  receiver  under  the  deed 
and  the  liquidator  appointed  on  the  petition. 
Now,  I  am  of  opinion  that  on  principle  there  ought 
to  be  only  one  receiver,  and  that  such  receiver, 
in  a  case  like  the  present,  ought  to  be  the  liqui- 
dator. In  the  case  of  Perry  v.  Oriental  HoteU 
Company,  before  GiSard,  L.J.,  there  was  a  mort- 
gage over  only  a  part  of  the  property  of  the  com- 
pany, the  amount  being  undisputed.  A  liquidator 
had  been  appointed,  the  company  having  been 
ordered  to  m  wound-up  under  supervision ;  but 
Staart,y .C.  hadnererthelesa  appointed,  as  receiver 


of  the  property  comprised  in  the  mortgage,  a 
person  nominated  by  the  equitable  mortgagee. 
The  Court  of  Appeal,  however,  displaced  him, 
and  appointed  the  liquidator  to  be  receiver  in  his 
place,  on  the  Kround  that  the  appointment  of  a 
receiver  in  addition  to  the  liquidator  would  cause 
great  and  unnecessary  expense.  That  case  is  aa 
d,  fortiori  authority  in  &vour  of  the  opinion  which 
I  have  expressed,  as  it  would  have  been  simple  to 
appoint  the  receiver  over  that  part  of  the  pro- 
perty which  was  included  in  the  deed,  leaving  the 
liquidator  to  deal  with  the  remainder.  That, 
however,  could  not  possibly  be  done  here.  There 
might,  and  probably  would,  be  disputes  between 
the  receiver  and  the  liquidator  as  to  what  pro- 
perty is  included  in  and  what  excluded  from  the 
deed.  Under  these  circumstances,  I  think  that 
the  court  ought  to  keep  control  by  appointing  the 
liquidator  to  be  receiver  under  the  deed,  directing 
him  to  keep  sep>arate  accounts.  It  is  not  a  matter 
relating  to  the  outside  creditors,  but  one  concerning 
the  internal  arrangements  of  the  company  itseS 
in  the  winding-up.  I  think,  therefore,  that  the 
principle  of  Perry  v.  The  OrietUal  Sotela  CompaTty 
and  Campbell  v.  Compagnie  Generale  de  Beliegarae 
ought  to  apply.  This  will,  as  has  been  pointed 
out  to  me,  save  expense  in  relation  to  the  numo- 
reus  applications  to  chambers  which  there  will 
be,  and  otherwise,  by  allowing  the  appointment  of 
only  one  person,  so  that  all  questions  may  be 
decided  without  difficulty.  I  shall  therefore  grant 
this  application,  and  appoint  the  liquidator  to  be 
receiver  under  the  deed,  separate  accounts  to  be 
kept  by  him  as  to  what  is  and  what  is  not  dis- 
puted. Application  may  be  made  in  chambers 
for  increase  of  the  security.  The  costs  of  the 
receiver  to  be  provided  for  on  his  discharge,  and 
the  costs  of  Mr.  Cookson'a  clients  to  be  costs  in 
the  winding-up.  ApplioaKon  grofOed. 

Solicitors  for  appkcant,  Newman,  BtreUcn,  and 
Milliard. 

Solicitors  for  respondent.  Ingle,  Cooper,  and 
Molmee.        

QUEEN'S  BENCH  DIVISION 

Monday,  March  10. 

(Before  Lord  Colekisge,  C.J.  and  ILlthew,  J.) 

Ths  IiIkbsbt  Docks  Airs  Habbouk  Boabd  «. 
The  Ovebseebs  at  Llanbhiak.  (a) 

Poor-rate — lAghthoitse — BateaiUdiy  of— Not  vnder 
control  of  general  lighthouie  emthority — Part  of 
tower  iited  aa  tdegrapk  ttaiion  —  "  Benefieial 
occupation  "  — Adjoining  buildings  —  Ifere&ant 
Shipping  Act  1854  (17  #•  18  Viet.  e.  104), «. 
430. 

The  appeUante  appealed  against  a  poor  rate  made 
iy  the  respondents  in  accordance  with  a  supple- 
mental VMnaHon  ofraieahle  hereditaments  %n  the 
parish  of  LlaneUian,  wherein  the  appeRants  ware 
assessed  in  respect  of  a  Ughthotise,  telegraph 
station,  houses,  hwUdings,  and  hvnd  at  Point 
I/ynas,  at  the  gross  estimated  value  of  305L,  and 
rateable  value  <{f  2441. 

The  appellants  were  incorporated  as  a  body  ofpuhlie 
trustees  hy  the  Mersey  Docks  and  Harbour  Act 
1857,  and  theprc^per^,  powers,  rights,  and  privi- 
leges of  the  Mverpool  Bock  Trustees,  ineCuding 
the  riglii  to  levy  certain  harbour  and  light  duet 

(a)  Sqmrtid  bj  H.  D.  BOSBBT,  BMt,  BuiMbmiVIaw. 
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on  vetseli  entering  the  port  of  Liverpool,  were 
vested  in  the  appeUanta.  The  toll*  were  so  fixed 
HuU  with  the  other  receipts  of  the  appeUantt 
applicable  to  conservancy  purposes  they  should  not 
be  higher  than  necessary  for  conservancy  ex- 
penditure, and  therefore  no  profits  were  receivable 
by  the  appellants  from  the  occupation  of  any  of 
the  property. 

The  lighikouse  consisted  of  a  tower  and  a  dwelling- 
house  adjoining.  In  the  tower  there  wai  the  light- 
room,  which  contained  the  flash-light  with  dock- 
work  for  regulaiing  the  flashes,  and  also  a  room, 
xisedfor  working  a  telegraph  wire  which  was  one 
of  the  connections  of  the  wire  from  Birkenhead 
to  Holyhead,  maintained  by  Ber  Majesty's  Post- 
master-Oeneral  for  the  exclusive  use  (ffihe  ap- 
pellant* under  an  agreement.  The  dwelling- 
nottse  acyoining  the  tower  and  the  other  premises 
were  occupied  0|r  the  ligM-heepers  as  servants  of 
(he  appellant*. 

The  tower  of  the  lighthouse  had  no  oeettpation 
value  except  a*  « lighiliouse  and  a*  a  tMgraph 
station. 

The  appeUants  contended  thcd  it  was  not  rateable, 
OH  the  ground  that  it  was  exempted  by  the  ^SOth 
section  of  the  Merchant  Shipping  Act  1854,  and 
ihat  it  toas  not  and  could  not  be  the  siibject  of 
any  beneficial  occupation,  and  they  contended  that 
the  premises  other  than  the  tower  ought  to  be 
assessed  upon  iheir  value  to  be  let  from  year  to 
year,  sujoposing  they  were  not  used  for  the  light 
or  tdegraph,  but  were  dieeonneeted  tlterefrom  and 
applied  to  any  other  purposes  for  which  they 
might  be  available. 

The  respondents  contended  tluit  the  wlwle  of  the 
premises  ought  to  be  assessed  upon  their  existing 
value  to  the  existing  occupiers. 

Edd,  that  the  tower  was  incapable  of  profitable 
oceupaiton  as  a  lightluiuse,  but  it  being  also  used 
as  a  telegraph  station,  it  was  in  that  respect  cap- 
able of  a  ben^cial  occupation,  and  flierejore  rate- 
able, and  that,  with'respeet  to  the  adjoining  houses, 
it  having  been  found  as  a  fact  tliat  their  value 
was  enhanced  from  being  used  in  connection  with 
the  toicer,  the  assessment  made  on  tliat  footing 
was  eorred. 

Seld,  also,  thai  the  iSOth  section  of  the  Merclumt 
Shipping  Act  did  not  apply,  and  was  applicable 
only  to  lighthouses  under  the  control  of  general 
lighthouse  authorities. 

Case  stated  nnder  12  &  13  Vict.  c.  45,  8. 11,  the 
m&terial  part  of  which  is  as  follows  ; — 

1.  In  Ang.  1879  the  respondents  made  a  sup- 
plemental Talnation  Ibt  of  rateable  hereditaments 
in  the  parish  of  Llaneilian,  in  the  connty  of 
Anglesey,  and  therein  assessed  the  appellants  in 
le^pect  of  a  lighthouse,  telegraph  station,  houses, 
bnudings,  and  land,  at  Point  Lynas,  at  the  gross 
estimated  valne  of  305L,  and  a  rateable  value  of 
2441.  The  assessment  committee  of  the  Anglesey 
ITnion  confirmed  the  assessment. 

2.  On  the  19th  May  1882  the  respondents 
made  a  poor  rate  for  the  said  parish,  in  accord- 
ance with  the  said  supplemental  valnation  list. 
The  appellants  gave  notice  of  appeal  to  the 
qnarter  sessions  for  the  county  of  Anglesey 
against  the  rate,  whereupon  this  case  was  stated 
oi  the  consent  of  the  parties  and  by  order  of  one 
01  the  judges  of  the  Queen's  Bench  Division. 

3  and  4.  Prior  to  the  year  1857,  the  docks  at 
Liverpool  were  rested  in  the  corporation,  nnder 


the  name  of  the  Trustees  of  the  Liverpool  Docks, 
who  were  empowered  to  levy  certain  dues  on 
vessels  entering  the  port  of  Liverpool,  and 
amongst  others,  certain  harbour  and  light  dues. 
The  appellants  were  incorporated  as  a  body  of 
public  trustees  by  the  Mersey  Docks  and  Harbour 
Act  1857,  and  amongst  other  matters  the  pro- 
perty powers,  rights,  and  privileges  of  the  Liver- 
pool Dock  Trustees,  including  the  right  to  le-nr 
dues  as  aforesaid,  were  transferred  to  the  appel- 
lants, who  are  now  regulated  by  the  said  Act  o' 
1857 ;  the  Mersey  Dock  Acts  Consolidation  Act 
1868 ;  the  Mersey  Docks  (Ferry  Accommodation) 
Act  1860 ;  the  Mersey  Docks  (Various  Powers) 
Act  1867;  the  Mersey  Docks  (Liverpool  Eiver 
Approaches)  Act  1871 ;  the  Mersey  Docks  Act 
18/4,  and  other  statutes. 
5.  By  sect.  54  of  the  said  Act  of  1857  : 

The  following  aooonnt  ihall  be  kept  lepaiately,  and 
■hall  be  dealt  with  as  distinct  Bonroea  of  income  and  ex- 
penditnre  (that  i«  to  lav) : 

(1.)  An  aooonnt  of  lui  sums  received  and  disbnrsed  by 
the  boud  in  reapeot  of  the  following  matters,  and  here- 
inafter oalled  "  conieivanoy  teoeipts  "  and  "  oonserranqr 
expenditaze ;"  that  is  to  aajiinreepeotof  themaintenaoee 
of  buoys,  landmarks  and  telegraphs,  the  expense  of 
lights  luid  lifeboats,  the  expense  of  the  marine  sarveyor, 
the  expenses  to  be  inonrred  as  hereinafter  mentioned, 
with  tJie  consent  of  the  Commissioners  for  the  Conser- 
vanoy  of  tiie  Siver  Mersey,  in  improving  of  the  port  of 
Liverpool,  or  the  navigation  of  the  river  Mersey,  tae  ex- 
penses to  be  inonrred  in  the  exercise  of  the  jnrisdictioil 
hitherto  vested  in  the  corporation  of  appointing  a  water 
bailiff  and  removing  sunken  vessels  and  other  impedi- 
ments to  the  navigation. 

(2.)  An  aooonnt  of  all  snnui  received  and  disbarssd  hj 
the  board  in  the  exercise  of  the  powers  hitherto  vested  in 
the  Liverpool  Pilotage  Conunissionsrs,  hereinafter  oallad 
"  pilotage  receipts"  and  "  pilotage  expenditure." 

(3.)  An  aooonnt  of  all  other  sums  received  and  dis- 
bnrsed by  the  board  in  pnrsnanoe  of  this  Act,  and  here- 
inafter called  " general  receipts "  and  "general  expen- 
diture." 

By  sect.  55  of  the  same  Act : 

The  board  may,  with  the  consent  of  the  Conservanoy 
Commissioners,  apply  any  portion  of  their  general  re- 
ceipts, after  providing  for  the  expenses  and  charges  in- 
cidental to  the  Mersey  Dock  estate,  in  improving  the  port 
of  Liverpool  or  the  navigation  of  the  river  Mersey ;  they 
may  also  increase  or  diminish  and  again  increase  ai^ 
rates  or  dues  leviable  by  them  in  pnrsnanoc  of  this 
Act,  either  generally  or  in  respect  of  any  partioolar 
articles. 

And  by  sect.  56  of  the  same  Act : 

The  following  roles  shall  be  observed  by  the  board 
with  reapeot  to  the  moneya  received  by  them  nnder  this 
Act  (that  is  to  say) : 

(1.)  The  conservanoy  expenditure  shall  be  defrayed 
ont  of  the  conservancy  reoeipts. 

(2.)  The  pilotage  expenditure  shall  be  defrayed  ont  of 
the  pilotage  reoeipts. 


(3.)  No  portion  of  the  conservancy  receipt  or  pilotage 
reoeipts  shall  be  applied  in  aid  of  the  ereneral  expen- 
diture. 

(4.)  No  sums  shall  be  payable  in  respect  of  docks  by 
any  vessel  that  does  not  use  the  same. 

(5.)  Save  as  by  this  Act  provided  no  moneys  reoelvabia 
by  the  board  shall  be  applied  to  any  purpose,  nnless  the 
same  conduces  to  the  ss^ety  or  oonvenience  of  ships  fre- 
qnentin^  the  port  of  Liverpool,  or  facilitates  the  shipping 
or  unshipping  of  goods,  or  is  concerned  in  discharging  a 
debt  contracted  for  the  above  purposes. 

6.  Certain  lighthouses,  lightships,  buoys,  bea- 
cons, landmarks,  seamarks,  and  lifeboats,  and 
lifeboat-houjses  became  vested  in  the  appellants  on 
their  incorporation.  By  sect,  104  of  the  said  Act 
of  1858,  the  appellants  were  empowered  to  purchase 
land  in  convenient  situations  for  the  erection  of 
lighthouses,  and  by  sect.  156  of   the  same  Act 
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th^  were  empowered  to  establish  and  to  alter  or 
remove  floating  lightships  in  or  near  the  sea 
channels  within  or  near  the  port  of  Liverpool, 
subject  as  to  the  erection  or  removal  of  hght- 
houses,  and  the  placing  or  removal  of  lightships, 
1(0  the  sanction  of  the  Trinity  Honse.  Under  the 
said  Acts,  and  the  Merchant  Shipping  Act  1854, 
8.  394,  the  appellants  may  not  discontinue  any  of 
their  lighthouses  without  the  sanction  of  the 
Trinity  House. 

10.  By  sect.  238  of  the  said  Act  of  1858,  cer- 
tain rates  called  harbour  rates,  specified  in  sche- 
dule D.  to  that  Act,  were  made  payable  to  the 
appellants  in  respect  of  all  vessels  coming  into  or 
^in^  oat  of  the  port  of  Liverpool,  and  not  enter- 
ing into  the  docks,  according  to  their  tonnage, 
burthens,  and  to  their  respective  voyages.  By 
sect.  3  of  the  Mersey  Docks  Act  1874  the  harbour 
rates  set  forth  in  the  schedule  to  that  Act  were 
Bnbstitated  from  and  after  Ist  Oct.  1874  for  the 
said  rates  in  schedule  D.  to  the  Act  of  1858,  and 
it  was  provided  that  the  appellants  might  when 
and  as  they  should  deem  it  expedient  so  to  do 
from  time  to  time  lower  and  again  advance  these 
rates,  but  so  that  the  same  should  never  exceed 
the  amounts  mentioned  in  the  schedule  to  that  Act, 
and  so  that  the  same  when  so  lowered  or  advanced 
should  not  be  with  the  other  Tcceipts  of  the  board 
applicable  to  conservancy  account  higher  than 
■was  necessary  for  the  purposes  of  conservancy 
expenditure.  The  harbour  rates  actuallv  levied 
have  been  about  one  half  of  those  mentioned  in 
the  said  schedule. 

11.  By  sect.  230  of  the  said  Act  of  1858,  certain 
dock  tonnage  rates  shown  in  schedule  B.  to  that 
Act  were  made  payable  to  the  appellants  on  all 
vessels  entering  into  or  leaving  the  docks,  accord- 
ing to  their  tonnage,  burthens,  and  according  to 
tiieir  respective  voyages.  These  rates  included 
dock  dnes,  lighthouse  dues,  and  floating-light 
dues,  88  shown  in  the  said  schedule.  By  sect. 
270  of  that  Act  the  appellants  were  empowered 
from  time  to  time  to  lower  all  or  any  of  the 
rates  mentioned  in  the  said  schedule  B.,  and  again 
to  advance  them.  The  lighthouse  dues  and  float- 
ing-light diies  included  in  the  dock  tonnage 
rates  were  kept  separate  from  the  dock  dues 
and  were  earned  to  conservancy  account  and 
applied  for  conservancy  purposes,  but  by  sect.  6 
ot  the  said  Act  of  1874  it  was  provided  that 
they  should  no  longer  be  so  dealt  with,  and 
should  be  deemed  part  of  the  receipts  applicable 
to  the  general  expenditure. 

12.  By  sect.  6  of  the  said  Act  of  1874: 

From  and  after  the  paaiiiig  ot  this  Act,  all  rami  re- 
0eiT8d  by  the  board  in  respeot  of  harbonr  rate*  and  the 
oonaervanoy  portion  of  the  dook  tonnafte  rates,  whether 
under  the  Act  of  1858  or  under  thia  Aot,  and  all  anms 
diabunad  by  the  boud  in  respeot  of  conserTaaoy  e^pen- 
cKtore  as  defined  by  leot.  54,  anb-iaot.  1  of  the  Aot  of  1357, 
■hall  be  deemed  to  be  oonaervanoy  receipts  or  oonaer- 
Tsnoy  ezpenditnre  as  the  oaae  may  be,  and  shall  be 
accordingly  thenceforward  inclnded  in  tlie  separate  ao- 
oonst  of  oanaerranoy  reoeiptB  and  congerrancy  ezpendi- 
tnre which  by  that  eeotion  the  board  are  reaniied  to 
keep,  and  tveh  aaoonnt  shall  be  called  the  oonaervanoy 
Moomt. 

14.  All  the  acoonnts  of  the  appellants  are  an- 
nually audited  by  a  special  aaaitor  appointed 
for  tne  purpose  by  the  Board  of  Trade  under 
sect.  8  of  the  Mersey  Docks  Act  1867. 

15.  With  the  consent  of  the  special  auditor  a 
■nm  of  5002.  is  annually  debited  to  the  conser- 


vancy account  in  respect  of  a  portion  of  certain 
general  expenses  of  the  appellants,  which  the 
appellants  allege  are  partly  incurred  on  conser- 
vancy account,  such  as  the'  salaries  and  office 
expenses  of  the  general  secretary,  treasurer, 
accountant,  solicitor,  and  auditor,  and  their  clerks. 
There  is  no  permanent  debt  incurred  on  conser- 
vancy account,  though  the  account  is  occasion- 
ally  in  arrear  owing  to  larger  expenses  than  nsnal 
being  incurred  in  the  erection  of  lighthouses 
and  the  undertaking  of  other  structural  works. 
On  the  1st  July  1881  there  remained  in  hand  a 
surplus  of  conservancy  receipts  over  conservancy 
expenditure,  amounting  to  22,8752.  The  conser- 
vancy expenditure  for  the  year  preceding  was 
26,294Z.,  and  the  receipts  44,430{.  (including  a 
balance  of  5782L  carried  forward  en  Ist  July 
1880).  The  surplus  or  deficit  on  the  account  in. 
any  year  is  carried  forward  to  the  same  account 
in  the  year  following. 

16.  The  lighthouse  at  Point  Lynas,  on  the 
north  coast  of  the  island  of  Anglesey,  in  respect  of 
which  the  appellants  have  been  assessed  as  afore- 
said, is  one  of  the  lighthouses  which  were  main- 
tained by  the  trustees  of  the  Liverpool  Docks 
and  the  lease  of  which  for  a  term  of  twenty-one 
years  expiring  in  1863  became  vested  in  the 
appellants  on  their  incorporation  as  aforesaid. 
The  appellants  have  always  since  worked  and 
maintained  the  lighthouse  for  the  convenience 
and  safety  of  ships  frequenting  the  port  of  Liver- 
pool, but  the  light  is  also  of  use  to  other 
vessels  navigating  the  eastern  ports  of  the  Irish 
Channel. 

17.  PWor  to  1872  poor  rates  were  paid  in  re- 
spect of  the  lighthouse  and  lightkeeper's  house 
upon  an  assessment  of  12!.,  and  from  1872  to  1877 
(when  the  present  dispute  first  arose)  upon  an 
assessment  of  202.,  and  from  1877  to  1879  upon  an 
assessment  of  502.  net  rateable  value.  None  of  the 
private  Acts  by  which  the  appellants  are  regulated 
contain  any  «xpress  provision  exempting  the 
lighthouse  or  the  other  assessed  premises  from 
the  payment  of  poor  ratos. 

la  Between  Nov.  1877  and  Aug.'  1879  the 
appellants  purchased  the  freehold  of  the  site  of 
the  said  lighthouse  and  of  some  adjoining  land, 
together  about  sixteen  acres,  at  a  cost  of  abonb 
3C^{.,  and  they  spent  a  sum  of  about  56002.  in 
structural  improvements  of  the  lighthouse  in  con- 
structing new  lighting  apparatus,  and  in  erecting 
two  four-roomed  houses  for  the  Ughtkeepers,  and 
a  stable.  The  two  houses  are  in  an  exposed  situa- 
tion, and  partly  on  that  account  and  partly  with 
a  view  to  makmg  a  handsome  gproup  of  buildings 
they  were  built  more  substantially  and  expen- 
sively than  ordinary  dwelling-houBes  with  similar 
accommodation  usually  are.  The  said  houses, 
stable,  and  land,  if  not  used  in  connection  with 
the  lighthouse,  might  be  let  by  the  appellants  to 
other  tenants  at  a  rent. 

19.  The  lighthouse  consists  of  a  tower  and  a 
dwelling-house  adjoining.  In  the  tower  is  the 
light-room,  which  contains  the  flash-light,  with 
clockwork  for  regulating  the  flashes,  all  fitted  on 
cast-iron  columns,  and  on  a  circxdar  cast-iron 
base  for  the  light  attached  to  the  freehold,  and 
also  a  room  used  for  working  a  tolegraph  wire, 
which  is  one  of  the  connections  of  tne  %ire 
from  Birkenhead  to  the  south  stack,  Holyhead, 
maintained  by  Her  Majesty's  Postmaster- Gfeneral 
for  the  exclosive  use  of  the  appellants,  as  men- 
Digitized  b, 


Sept.  90. 18S4.1 


THE  LAW  TIMES. 


[Vol.  LI,,N.  8.-65 


Q.B.  DiT.]        MsBSET  Docks  and  Haxboub  Boaxo  v.  Otzbseebs  or  Llaneiuait.        [Q.B.  Dit. 


tianed  in  paragraph  8.  The  said  room  is  one 
of  the  telegraph  stations  of  the  appellants  within 
the  meaning  of  the  agreement  referred  to  in 
paragraph  8,  and  the  telegraph  wire  therefrom 
IS  workM  by  them  as  mentioned  in  paragraphs  7 
and  8.  The  dwelling-honse  adjoining  the  tower 
and  the  other  premises  are  occupied  oy  the  light> 
keepers  as  servants  of  the  appellants. 

21.  The  tower  of  the  lighthouse  has  no  occu- 
pation valae  except  as  a  lighthouse  and  as  a 
tel^raph  station,  and  the  appellants  under  the 
present  circumstances  are  tne  only  persons  to 
whom  it  is  of  value  for  those  purposes.  The 
appellants  contend  that  it  is  not  rateable  on  the 
grounds  that  it  is  exempted  by  the  430th  section 
of  the  Merchant  Shipping  Act  1854,  and  that  it 
is  not  and  caimot  be  the  subject  of  any  beneficial 
occupation,  and  they  contend  that  the  premises 
other  than  the  said  tower  ought  to  be  assessed 
upon  their  value  to  be  let  from  year  to  year, 
supposing  they  were  not  used  tor  the  light  or 
telegraph,  but  were  disconnected  therefrom  and 
^vplied  to  any  other  purposes  for  which  they 
mi^t  be  available. 

W.  The  respondents  contend  that  the  whole  of 
the  premises  ought  to  be  assessed  upon  their 
ezistmg  value  to  the  existing  occupiers. 

23.  If  this  court  shall  be  of  opinion  that  the 
appellants  are  rateable  in  respect  of  the  tower 
and  the  other  premises  as  used  at  present  for  and 
in  connection  with  the  light  and  telegraph,  the 
present  assessment  of  the  appellants'  premises  is 
to  stand.  If  in  respect  of  the  tower  as  a  tele- 
graph station  only,  and  not  as  a  lighthouse,  and 
ike  other  premises  at  their  value  as  now  used 
and  occupied,  the  g^ss  estimated  rental  is  to  be 
reduced  to  952.,  and  the  rateable  value  to  762.  But 
if  the  ap^llants  are  rateable  in  respect  only  of 
the  premises  other  than  the  tower  upon  their 
Talne  supposing  they  were  not  used  for  the  light 
or  telegraph  but  were  disconnected  therefrom, 
then  the  gross  estimated  rental  is  to  be  reduced 
to  451.,  and  the  rateable  value  to  402. 

Carver  (BiglMm,  Q.C.  with  him)  for  the  appel- 
iKits. — ^The  lighthouse  belongs  to  the  appellants  in 
their  capacity  of  harbour  authority,  and  it  is  not 
capable  of  a  profitable  occupation ;  they  are  ex- 
pressly restricted  by  statute  from  making  any 
profit.  In  Beg.  v.  The  Metropolitan  Board  of 
Work*  (19  L.  T.  Bep.  N.  S.  348 ;  L.  Hep.  4  Q.  B. 
15)  it  was  held  that  the  sewers  were  not  rateable 
to  the  poor  rate,  on  the  ground  that  they  were 
not  the  subject  of  a  beneficial  occupation ;  and  that 
case  was  followed  in  TJie  Metropolitan  Board  of 
Works  V.  The  Overieers  of  West  Ham  (L.  Bep.  6 
Q.B.  193).  The  tower  of  the  lighthouse  is  incapable 
C^  having  a  beneficial  occupation,  even  it  the 
^joining  buildings  are.  It  is  submitted  that  the 
lighthouse  is  exempt  from  rates  by  the  If erchant 
Shipping  Act  1854  (17  &  18  Yict.  o  104),  s. 
430.  (g) 

(a)  17  A,  18  Vict.  o.  lOi,  ■.  480 :  All  liKhtbonsM.  haoju, 
baaoana,  and  light  dnea,  and  all  other  rates,  fees,  of  pay- 
meata  aoaming  to  or  forming  part  of  the  aaid  food,  and 
a&raemiaaa  or  property  belonging  to  or  ooonpied  hrany 
o(  the  Mid  genetal  lic^thonae  anthoritiea,  or  the  Board 
o(  Tiade,  wUeh  are  naed  or  applied  for  the  pnipoaea  of 
ai9  of  the  aenrioae  for  whioh  raoh  does,  latM,  feea,  and 
pa^enta  are  reoeiTed,  and  all  inatminenta  or  writings 
wed  by  ot  nndar  the  direetinn  of  any  of  Ota  wid  general 
OiJithoiiae  aothorities,  or  the  Boatd  of  Trade,  in  oanying 
«■  the  aaid  ■errioae,  ahall  be  exempted  from  all  pnolio, 
patooUal,  and  local  taxes,  dntiai,  and  rates  of  every  kind. 
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7Q.B.  Div.^; 
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33,  M.  C. 

Marshall  (Mclntyre,  Q.C.  with  him)  for  the 
respondents. — Sect.  430  of  the  Merchant  Shipping 
Act  1854  applies  only  to  lighthouses  under  the 
general  lighthouse  authorities,  and  not  to  a  light- 
house under  a  local  authority  as  in  this  case ;  the 
fact  that  the  propeHy  is  used  for  public  purposes 
is  no  ground  of  exemption : 

Grsig  V.  37m  University  of  Edinburgh,  L.  Bep.  1 
H.  of  L.  So.  App.  438. 

There  is  nothing  to  prevent  a  tenant  renting  the 
whole  of  the  Mersey  Docks  estate,  and  the  light- 
house would  increase  the  value  of  the  estate ;  it  is 
one  of  the  means  by  which  they  obtain  dues.  This 
case  is  distinguished  from  tne  cases  of  Beg.  v. 
The  Metropolitan  Board  of  Works  and  The  Metro- 
politan Board  of  Works  v.  The  Oaerseers  of  West 
Kwm  (ufri  sup.)  because,  as  payment  was  made  for 
the  use  of  the  sewers,  there  is  no  suggestion  that 
a  profit  could  have  been  made  out  of  the  whole 
Bvstem  in  the  sewers  cases.  It  does  not  follow 
that,  because  jaa.  cannot  get  a  hypothetical  tenant, 
the  property  is  not  rateable. 

May  30. — ^The  judgment  of  the  court  (Lord 
Colendge,  C.J.  and  Mathew,  J.)  was  delivered  by 

Maihew,  J. — The  assessment  appealed  i^ainst 
seems  to  have  been  made  on  a  calculation  ot  what 
a  landlord  might  charge  by  way  of  rent  for  the 
premises  rated,  and  not  upon  an  estimate  of  the 
rent  at  which  the  premises  might  reasonably  be 
expected  to  let  from  year  to  year,  and  we  are  of 
opinion  that  the  assessment  cannot  be  maintained. 
It  appears  from  the  statement  in  the  special  case 
that  the  funds  out  of  which  the  lighthouse  and 
adjoining  premises  have  been  acquired  and  are 
maintained  are  chiefly  obtained  from  tolls  levied 
by  the  appellants  under  their  statutory  powers 
npon  vessels  using  the  Mersey  Docks  or  entering 
the  port  of  Liverpool.  These  tolls  are  directed 
to  be  BO  fixed  that  with  the  other  receipts  of  the 
appellants  applicable  to  conservancy  purposes 
they  shall  not  be  higher  than  is  necessary  for 
conservancy  expenditure.  No  profits  are  there* 
fore  receivable  by  the  appellants  from  the  occu- 
pation of  any  of  the  property  in  question,  and  if 
none  of  the  property  rated  were  capable  of  being 
used  except  upon  the  conditions  imposed  on  the 
appellants,  it  would  seem  that  no  assessment 
could  be  made:  (see  Gorporaiion  of  Worcester 
y.  Droitwieh,  2  Ex.  Div.  49.)  But,  as  has  been 
settled  by  the  well-known  deciaiona  cited  in 
the  course  of  the  argument  (the  Mersey  Docks 
V.  Cameron,  11  H.  of  L.  Cas.  443;  The  Oovem^tn 
of  8t.  Thomas's  Ho^al  v.  Siraiton,  L.  Rep. 
7  H.  of  L.  477 ;  Oreig  v.  University  of  Edvn- 
iwrgh,  L.  Bep.  1  H.  of  L.  Sc.  App.  348),  the 
fact  that  profits  are  not  earned  by  the  appellants 
would  not  extLDguish  the  rateable  character  of 
the  premises  in  question  if  it  could  be  shown 
that  the  property  was  capable  of  being  beneficially 
occupied  in  the  hands  of  a  tenantr-irom  year  to 
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jear.  The  qnestion,  therefore,  seems  to  be 
whether  any,  and  if  any  what,  portion  of  the 
property  is  thus  capable  of  a  beneficial  occnpa- 
tion.  With  respect  to  the  tower,  even  if  the  tolls 
were  received  in  Liverpool  as  part  consideration 
for  the  maintenance  of  the  lignthouse,  it  would 
seem  that  the  payment  would  not  be  a  ground  for 
treating  this  part  of  the  property  as  rateable :  (see 
Bex  V.  Coke,  5  B.  &  C.  797.)  But  the  tolls  are  not 
80  receivable.  The  lighthouse  is  a  charge  npon 
the  funds  created  by  the  appellants'  statutes.  It 
represents  not  income  but  expenditure.  In  the 
hamds  of  an  ordinary  tenant  it  would  yilld  no 
return,  and  would  be  mcapable  of  profitable  occu- 
pation as  a  lighthouse.  That  it  represented  an 
outlay  of  capital  would  not  render  it  assessable 
any  more  than  the  property  of  an  analogous 
character  held  not  to  be  rateable  in  Beg.  v.  The 
Metropolitan  Board  of  Works  (L.  Rep.  4  Q.  B.  16), 
and  in  Tlte  Mefropdlitan  Board  of  Worke  v.  The 
Overseen  of  West  Ham  (L.  Rep.  6  Q.  B.  193).  But 
the  lighthouse  is  also  used  as  a  telegraph  station, 
and  for  that  purpose  it  seems  to  have  been  found  as 
s  fact  that  it  is  capable  of  beneficial  occupation.  In 
this  respect,  upon  the  authority  of  the  decisions 
last  referred  to,  it  would  seem  to  be  rateable,  and 
the  rateable  value  we  gather  has  been  fixed  at  96i. 
We  see  no  reason  for  differing  from  this  conclu- 
sion. Then  with  respect  to  the  adjoining  houses, 
it  seems  also  to  have  been  found  as  a  fact  that 
their  value  is  enhanced  from  their  being  used  in 
connection  with  the  tower,  and  we  think  that  the 
assessment  made  on  this  footing  should  stand  at 
the  rateable  value  of  762.  It  remains  to  deal  with 
the  point  which  was  made,  but  not  much  insisted 
npon  by  the  learned  counsel  for  the  appellants, 
VIZ.,  that  the  property  was  exempted  from  being 
rated  under  sect.  430  of  the  Merchant  Shipping 
Act.  It  seems  clear  that  the  Act  only  applies  to 
lighthouses  in  charge  of  the  general  lighthouse 
authorities  referred  to  in  the  statute,  and  not  to 
those  which  like  the  lighthouse  at  Point  Lynas 
are  under  the  control  of  a  local  authority.  We 
direct  the  rate  to  be  amended  in  accordance  with 
our  judgment,  without  costs. 

Solicitors  for  the  appellants,  F.  Venn  and  Co., 
agents  for  A.  T.  Squarey,  Liverpool. 

Solicitors  for  the  respondents,  Bavenscroft  and 
Co.,  agents  for  William  Fanning,  Amlwch. 
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The  Nottiug  Hill,  (a) 

APPEAL  PSOU  THE  PBOBATE,  DIVOBCE,  ASD  AD3UBALTY 
DIVISION. 

Collision — Carriage  of  goods — Late  delivery — Loss 
of  market — Damages  for  delay  in  contract  and  in 
tort — Measure  of  damages. 

Where  hy  reason  of  a  collision  between  two  steam- 
ships, occasioned  hy  the  negligence  of  one,  goods 
carried    by    the   other    are    delayed    in  transit, 

(a)  Beported  bj  jr.  p.  Aspisau,  ud  F.  W.  Saikes,  Esqra, 
BuTisten-aV-L«ir. 


damages  for  loss  of  market  are  not  recoverable  as 
being  too  remote  by  reason  of  the  uncertainty  of 
the  duration  of  a  sea  voyage. 
The  Parana  (3  Asp.  Mar.  Law  Cas.  220,  399;  36 
L.  T.  Bep.  N.  S.  388;  2  P.  Div.  \\S)  foUouied. 

This  was  a  motion  in  the  Probate,  Divorce,  and 
Admiralty  Division  before  the  President,  Sir 
James  Hannen,  by  the  plaintiffs,  owners  of  cargo, 
in  a  consolidated  action  brought  by  the  owners  of 
the  steamship  Chjmene,  and  the  owners  of  her 
cargo,  against  the  steamship  Notting  Hill,  to  refer 
back  the  report  of  the  registrar  and  merchants  on 
the  grounds  hereinafter  set  out. 

The  action  arose  out  of  a  collision  which 
occurred  in  Gibraltar  'Bay,  and,  after  the  institu- 
tion of  the  suit,  the  derendants  admitted  their 
liability,  and  the  plaintiffs'  claims  were  thereupon 
referred  to  the  registrar  and  merchants. 

The  claims  brought  into  the  registry  by  the 
owners  of  cargo,  together  with  the  facts  of  the 
case,  were  set  out  by  the  registrar  in  the  following 
report : 

On  the  27th  Nor.  1882  the  steamship  Clymene,  bomid 
from  Solonick  to  London  with  a  car]^  of  m&ize  and 
barley,  arrived  at  Gibraltar.  She  was  to  have  resiuned 
her  voyage  on  the  28th  after  taking  in  ooal  and  water, 
bat  abont  9.30.  on  that  morning,  as  she  lay  mooied  along- 
side of  a  hnlk  taking  in  ooal,  she  was  mn  into  by  the 
steamship  Notting  Hill,  which  strnck  her  on  the  port  side, 
making  a  large  hole  abaft  the  fore  rigging.  In  order  to 
beaoh  the  vessel,  her  moorioes  were  cat  and  her  engines 
were  pat  on  fall  speed  ahead,  bnt  she  took  the  ground 
with  nineteen  feet  of  water  roand  her,  and  the  water 
tuidly  flooded  her  from  the  stokehole  bulkhead  to  the 
oollieion  bolkhead  and  snbseqnently  her  forepeak,  bat 
did  not  enter  the  afterhold.  The  grain  in  the  forehold 
was  mnch  damaged  by  the  sea  water,  and  when  the  holein 
the  vessel's  side  had  Seen  pitched  by  divers  the  water  waa 
pumped  ont  and  the  damaged  portion  of  the  oargo  waa 
discharged  into  lighters  with  so  mnch  of  the  sound  cargo 
aa  was  deemed  necessary  to  lighten  the  ship.  The  dis- 
charge of  the  cargo  oocnpied  abont  a  fortnight,  and  the 
vessel  having  been  temporarily  repaired,  the  dry  portion 
of  the  cargo  waa  reshipped  and  the  Clymene  left  Qiomltar 
on  the  evening  of  the  SOth  Dec. 

She  arrived  in  London  on  the  5th  Jan.,  and  on  or  abont 
the  ISth,  her  remaining  cargo  having  been  disoharged, 
the  ship  was  put  into  Limekiln  Dock  for  permanent 
repairs,  which  were  completed  on  the  2nd  Feb.  1883. 

Claims  for  damage  were  brought  in  by  the  owners  at 
the  Clymene  and  the  owners  of  her  cargo.  The  ship- 
owners olaimed  (1)  For  the  delay  and  temporary  repairs 
at  Gibraltar  ;  and  (2)  for  the  permanent  repairs  and  for 
the  time  occupied  by  them  after  the  arrival  of  the  vessel 
in  the  port  01  London.  The  charges  at  Gibraltar  were 
found  on  the  whole  to  be  necessary  and  reasonable,  and 
little  deduction  has  been  made  from  them  except  from  the 
temuneration  claimed  for  the  aervioes  of  the  ship's  agents 
there,  the  total  amount  charged  for  which  exceeded 
2600t.  Of  the  expenses  in  London  the  charges  for  repaira 
in  the  engine  room  have  been  for  the  most  part  dis- 
allowed, as  they  were  not  proved  to  be  consequent  on  the 
ccdliaion  and  apparently  would  have  been  needed  inde- 
pendeatljr  of  it  in  order  to  conform  with  the  regulations 
under  wuch  the  daasification  of  the  vessel  could  alone  be 
maintained.  Some  deductions  hare  also  been  made  from 
the  ships  chandlers'  account  for  items  which  seemed  not 
wholly  chargeable  to  the  oolliaion,  and  for  the  value  of 
damaged  ropes  and  canvas,  for  which  it  was  considered 
that  credit  ought  to  have  been  given.  On  the  cargo- 
owner's  claim  on  important  question  arises.  The  cargo 
consisted  of  4319  aoarters  of  maize  and  5909  onartOTS  of 
barley,  which  had  been  shipped  at  S^onica  in  Nov.  1882. 
Of  the  maize  3317  quarters  had  been  sold  for  arrival  to 
Messrs.  E.  Gripper  and  Sons,  and  1002  quarters  to 
Messrs.  Lock  and  Co.  at  the  price  of  34«.  lO^d.  i>er 
quarter  less  freight  and  disconnt.  Both  sales  were 
moladed  in  one  oontraot  made  on  the  20th  Nov.,  seven 
days  before  the  Clymene  reached  Gibmltiir,  by  the  terms 
of  which  the  purohaee  money  was  payable  on  the  20ih 
Feb.  1883,  but  in  faot  it  was  paid  on  the  6th  Deo.  pM< 
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eedinf ,  the  amount  aetoally  paid,  after  iedmsting  beight 
and  duooDst,  heiag  65181.  4a.  9a.,  or  nearly  at  the  rate 
€f  90t.  2d.  per  q  aarter  net.  It  should  be  added  tiiat  of  the 
maiia  ao  boiuht  Meura.  Qxipper  and  Sou  had,  on  the 
Mtii  Not.,  sold  for  arrival  100  quarters  at  88«.,  and  on 
tbe  27th  Nor.  370  quarters  at  38(.  6d.  per  quarter,  hat 
OfBzt  day  news  having  oome  of  the  ooUision  the  sales 
irera  neoessarily  disoontinned. 

Of  tiie  entire  shipment  of  maixe  little  more  than  one- 
kalf  _  (2317  quartets)  was  delivered  in  London,  the 
poztiaa  damaged  by  immersion  having,  b^  the  advioe  of 
tlia  nrveyors,  been  sold  by  anotion  at  Oibraltar,  where 
the  net  piooeeds  realised  by  the  sale  amounted  to  only 
70601.  It.  8d.,  or,  at  the  exchange  of  8(.  lOid.  to  the 
doUar,  13601.  lOf.  5<i. 

A  farther  loss  was  sustained  on  the  maias  whioh  waa 
delrrered  in  London.  At  the  end  of  November,  and 
earlv  in  December,  the  supply  of  main  in  tiie  London 
market  waa  very  small,  and  the  prices  were  propor- 
tsonately  high,  but  from  about  the  middle  of  December — 
eUefly  in  oonsequenoe,  it  was  stated,  of  importations  of 
maixe  from  America — there  was  a  rapid  and  continued 
fan  in  prices,  and  consequently  the  maize,  with  whioh 
Ills  Clymene  arrived  on  the  Sth  Jan.,  only  realised  prices 
TazytBgfrom  31<.  9d.  to33«.  aqnaiter— inall  37141. 8(.  2d., 
of  whioh,  after  payment  of  freight  and  othsr  expenses, 
tliare  remained  a  balaaoe  of  only  32S6t.  9t.  2d.,  being  at 
the  rata  <^  a  little  more  than  28*.  a  quarter. 

nie  lasBlt  waa  that  the  whole  csivo  of  maixe  for  whioh 
tte  olaimaats  had  paid  65181.  4*.  9d.  realised  only :  U) 
The  damaged  maize  sold  at  Gibraltar,  1360t.  10*.  5d. ; 
(2)  The  remainder  delivered  in  London,  32561.  9t.  2d.  = 
4B16I.  19i.  7d. ;  showing  a  loss  of  19011. 5>.  2d. 

Bvt  the  owners  of  the  maize  olaimed  a  mnoh  laiger 
nm.  la  estimating  their  loss  Uiey  put  the  sound  yslue 
vt  tiie  cargo  not  at  the  prioe  at  whuh  it  had  been  bought, 
whioh  was  Sit.  lO^d.  less  freight  and  diaoount,  but  at 
40t.  per  quarter,  on  the  fioxmi  that  they  might  have 
obtaiBed  that  prioe  for  it  if  there  had  been  no  collision, 
and  if  eomseqnently  the  Clymtne  had  arrived  in  London 
•ady  in  December  instead  of  in  January ;  accordingly 
1k(^  claimed  the  differenoe  between  ihe  value  of  Ue 
■■laa  at  40>.  per  auarter  (lees  freight  and  other  charges 
vHiicii  they  would  have  had  to  pay  on  arrival)  and  the  pnoe 
•etoally  realised,  and  they  estimated  the  loss  so  sustained 
at311«.  10«. 

A*  rsgaids  the  maize  whidi  was  delivered  in  London, 
wiietJiar  tlie  loss  sustained  by  the  ownera  be  taken  at 
the  difference  between  the  prioe  paid  by  them  for  the 
ea»o  and  the  amount  realised  in  London,  viz.,  as  the 
SSerenoe  bntween  that  amount  and  the  price  which 
might  Inve  been  obtained  if  the  delivery  M  tiie  cargo 
had  not  been  delayed  by  the  oolUaion,  it  appears  to  me 
fliat  in  neither  ease  can  the  claim  be  allowed  oonuctently 
with  the  deciaion  of  the  C!ourt  of  Appeal  in  the  caae  of 
I%«  Parana  (3  Asp.  Mar.  Law  Caa.  220,  399 ;  36  L.  T. 
Bep.  K.  S.  388 ;  2  Frob.  Div.  118).  In  that  oaas  the 
■Rival  of  the  ship  having  been  delayed  for  more  than  a 
Bomth  in  oonaequoice  <^  the  defective  state  of  her 
CBsiaes,  the  owners  of  part  of  her  cargo  oooaisting  of 
babe  of  bemp  claimed  the  difference  between  the  market 
Tabu  at  tiie  time  when  the  hemp  might  have  been  sold 
if  the  aliip'B  arrival  had  not  been  delayed  by  the 
eondition  of  her  engines,  and  tlie  market  ralne  at  the 
Ifase  wImb  tlie  itemp  waa  aetnally  ready  for  sale,  and  it 
warn  bdd  by  the  Conrt  of  Appeal  (reversing  the  deoiaian 
c<  the  jndge  of  the  Adnimity  Conrt,  and  confirming  the 
xagistzar's  report)  that  the  claim  for  loss  of  market  oonld 
not  be  allowed. 

It  was  objected  by  the  plaintiiTB  solicitor  that  the 
daim  in  the  case  M  The  Parana  {ubi  tup.)  waa  for 
damage  arising  from  breach  of  contract,  not,  as  in  tliis 
eaae,  trcm  a  tort,  and  that  consequently  one  of  the 
Bomnds  of  the  deoision  of  the  Conrt  of  Appeal,  vix., 
fba/t  a  fall  in  the  market  prioe  oonld  not  have  biseo  in 
oomtemplation  of  the  partiaa  when  the  contract  waa 
made,  does  not  exist  in  the  preeent  caae.  It  was  also 
mgad  that,  aa  Messrs.  Gripper  and  Sons  had  before 
has  ling  of  the  ooUision  began  to  sell  the  maize  par- 
ohaaedby  tliem  at  38*.  or  SS*.  64.  per  quarter,  tbi?  woald 
certainly,  but  for  the  collision,  have  continued  to  sell  it 
at  the  eaine.  or  even  a  liigher  price,  and  would  have  dis- 
Boesd  of  all  the  maize  btfore  the  market  piioe  fell— that 
ae  amiae  waa  in  fact  as  good  aa  sold  at  that  prioe  before 
tte  ooDiaion.  Bat  however  great  the  probabilitv  that  if 
4JW  aajhral  of  the  Clyinene  had  not  been  delayed  by 


the  collision  the  whole  of  the  maize  would  have  been 
sold  at  a  conridsrable  profit,  it  appears  to  m«  that  the 
loss  of  that  profit  is  a  loss  of  surket  which  cannot  be 
allowed  unless  the  deoision  in  the  case  of  The  Parana  ia 
applicable  only  to  a  claim  for  damages  arising  from  s 
breach  of  contract,  and   not   to   a  olaim  for  damages 
arising  from  a  tort.    Looking  to  the  grounds  of  that 
decision,  I  do  not  think  that  it  is  so  restricted,  for  in 
either  case  the  loss  of  market  ia  an  accidental  loss,  not 
neoessarily  or  naturally  consequent  upon  the  delay  in  the 
arrival  in  the  cargo,  whether  that  delay  lias  arisen  from 
the  defective  condition  of  the  carrying  ship,  or  from  a 
collision  oansed  by  the  wrongful  act  of  another  vessel. 
The  allowance  of  such  a  claim  would  also  be  contrary  to 
the  loiig.eatabIi8hed  practice  of  the  Admiralty  Conrt.  In 
the  eaJe  of  T7i«  Parana,  Mr.  Botheiy,  then  registrar  of 
the  Admiral^  Conrt,  reported  that,  altnongh  the  case  of 
the  loss  of  markets  through  the  delay  in  the  delivery  of 
goods  must  frequently  have  arisen  in  the  Admiralliy 
Court,  as  for  instance  when  a  vessel  has  been  run  into  by 
another,  and  the  delivery  of  the  cargo  has  been  fdelayed 
by  the  vesiel  having  to  put  into  port  for  repairs  (the  very 
oaae  now  under  consideration),  yet  he  might  say  wiili 
certainty    that    no   suoh   claim    had    ever    yet    been 
preferred,    certainly    not    during    his    experience     of 
nearly  twenty-three  years  as    registrar  of   the  conrt. 
This  statement  is  referred  to  as  follows  in  the  judgment 
of   the  Conrt  of  Araeal:   "They   (the  registrar  and 
merchants)  said  that  it  had  never  been  the  practice  in  the 
Court  of  Admiralty  to  give  suoh  damages,  and  though  it 
constantly  happened  that  by  accident  such  as  oollisions 
goods  were  delayed  in  their  arrival  it  never  had  been  the 
custom  to  include  in  the  damages  the  loss  of  market, 
and  we  are  of  opinion  that  the  conclusion  which  llie 
registrar  and  merchants  came  to  was  right."    I  dionld 
add  tliat  I  know  of  no  later  case  in  whioh  snoh  a  claim 
has  been  allowed.    In  aooordanoe,  therefore,  with  tho 
conclnsion  of  the  registrar  in  that  case  I   hare  only 
allowed  in  respect  ot  that  portion  of  the  maize  whitm 
was  deUreied  in  London  a  sum  whioh  was  considered 
■ufBoient  to  compensate  the  owners  for  the  leas  of 
interest  on  their  capital  daring  the  delay  in  delirety. 
To  the  damaged  maize  whioh  was  sold  at  Gibraltar  a 
different  rule  uplies.    On  that  portion  of  the  cargo  the 
cost  prioe  has  been  allowed  witn  the  addition  of  a  sum 
to  represent  the   merchant's  profit   less   the  proceeds 
realised  by  the  sale  at  Gibraltar.    It  might  perhaps  hare 
beed  an  equitable  adjustment  of    the    olaims  for  the 
niaise  delivwed  in  London,  if  the  loss  had  been  estimated 
in  the  ssme  way  by  allowing  a  reasonable  profit  in  addi- 
tion to  the  cost  prioe,  deducting,  of  course,  the  proceeda 
realised ;     but    although   this    is    a  usual    mode    of 
computing  the  compensation  due  for  cargo  which  has 
been    totally    lost,     or    whidi   in    oonsequenoe   of    a 
coUiaion  haa  been  sold  in  damaged  state,  I  am  not  aware 
that  it  lias  ever  been  adopted  where  the  oaigo  has  only 
been  delayed  in  delivery ;  and  in  view  of  the  decision  in 
the  caae  at  The  Parana  I  do  not  feel  myself  at  liberty  to 
apply  it  to  that  portion  of  the  maize  which  the  Clymene 
ultimately  brought  to  London.    The  claim  of  the  owners 
of  the  barley  which  foimed  the  remainder  of  the  eatfo 
haa  been  dealt  with  in  tiie  aama  manner  aa  the  olaims  in 
respect  of  the  maize.    Bat  ou  the  barley  the  loss  sua- 
tained  through  fall  of  market  was  comparatively  inaig- 
nifioant,  the  market  price  having  fallen  only  from  26(.  3a. 
to   25i.  3d.  per   qoarter  during   the  detention  of  the 
Clymene,  consequently  the  disaUowance  on  the  claim  of 
the  barley  ownera  is  comparatively  small.    On  the  other 
hand,  the  olaim  for  maize  has  been  very  largely  reduced. 
This,  however,  is  a  ease  in  whioh  the  reduction  has  been 
ocoasianed  not  by  the  fictitious  or  exaggerated  character 
of  the  claim,  but  by  the  owners  having  included  in  it  a 
loss  of  market  actually  sustained  and  for  which  they  may 
not  nnnatarally  have  thought  that  they  are  entittsd  to 
eoBi>eiiaation.    In  these  oircumstanoea  I  am  of  opinian 
that  the  owners  of  the  maize  as  wall  as  the  other  olaim- 
ants  in  the  case  may  be  allowed  the  costs  of  the  refec- 
ence.  J.  Q.  Smith,  Assistant  Begistrar. 

The  following  were    the    Bums  claimed  and 
allowed  to  the  plaintiffs : 

Claimed.  Allowed. 

Hesars.  Qripper    and  Co.  ^        Ji   t,  d.  Jt    i.  i. 

(maize)                              \      3116  10  0  1800  0  0 
Messrs.  Lock  and  Co.  (do.)  3 

Sturdy  Bros,  (bwley)    2538  15  S  2S70  0  0, 
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To  this  report  Messrs.  Gripper  and  Lock 
objected  by  way  of  motion,  and  filed  the  following 
objections : 

1.  Beaanse  by  the  said  report  the  plamtiffe  are  not 
allowed  the  profit  in  the  said  report  called  the  lois  of 
market  aotnally  anatained  by  them  on  the  carso  ut  the 
Ctymene,  the  plaintiffs  wul  contend  that  the]|  are 
entitled  to  31162. 10>.  cr  anch  other  snms  aa  the  reffiatrar 
and  merohanta  may  find  aa  the  aotoal  profit  or  foaa  of 
market  anatained  by  them  in  oonaeqnence  of  the  aaid 
ooUieion. 

2.  The  plaintiffs  oontend  in  the  altematiTe  that  the 
legiatrar'a  report  findings  that  they  anatained  an  aotnal 
loss  of  19011.  S«.  2d.  (being-  the  difference  between  the 
•moont  paid  and  tlie  amount  received  by  them  for  the 
sale  of  the  cargo  of  maize),  they  are  in  any  event  entitled 
to  be  awarded  the  anm  of  19011.  5f.  2d.  inatoad  of  1800t., 
or  lOU.  6«.  2Gt.  more  than  is  doe  to  them  by  the  said 
report. 

3.  The  plaintiffs  will  also  oontend  as  an  altematiTe  to 
objection  No.  1,  that  in  addition  to  the  aaid  anm  of 
1012.  5«.  2<1.  they  are  fnrther  entitled  to  the  snm  of 
402.  3b.  Id.  and  1511.  8<.  id.,  together  1942.  6«.  Sd.,  hmag 
the  actnal  profit  made  by  them  aa  atated  in  the  aaid 
report  on  the  sale  of  100  quarters  of  maize  at  33(.,  and 
310  qnartara  at  38«.  6d. 

4.  The  plaintiffs  will  also  contend  as  a  fnrther  alter- 
natiTe  to  No.  1,  that  in  addition  to  the  snms  of 
1012.  5«.  2d.  and  1942.  6«.  Sd.  they  are  entitled  beyond 
those  Sams  to  a  anm  named  in  the  regiatrar'a  report  as 
tiie  merofaant's  profit  on  the  cargo  sold  at  Gibralter 
beyond  the  snma  of  19012.  St.  2d. 

J.  P.  Agnail  (with  him  ^eZson)  in  support  of 
the  motion. — ^The  plaintiSs  are  not  excluded  in 
this  case  from  recovering  loss  of  market  by  the 
ruling  in  The  Parana  (3  Asp.  Mar.  Law  Cas.  220, 
399 ;  L.  Eep.  2  P.  Div.  118 ;  35  L.  T.  Rep.  N.  S.  32 ; 
36  L.  T.  Bep.  N.  S.  388.)  The  Parana  was  a  case 
of  contract ;  this  is  a  case  of  tort,  and  as  such  the 
tort  feasor  should  be  liable  to  the  last  farthing  of 
damage  arising  from  the  tort.  In  The  Parana  it 
appeared  that  the  arrival  of  the  ship  at  the  port 
where  the  goods  were  to  be  sold  was  incapable  of 
being  approximately  ascertained.  In  that  case 
and  the  present  it  is  said  that  no  such  damage 
has  been  alloweii  in  the  Admiralty  Registry. 
That  arises  from  the  fact  that  until  recent  years 
the  Mediterranean  carrying  trade  was  done 
entirely  by  sailing  vessels,  the  date  of  whose 
arrival  could  be  in  no  way  estimated.  Kow  the 
trade  is  done  by  steamers,  and  their  arrival  can 
be  estimated  within  a  few  hours,  and  they  are 
for  the  purposes  of  the  market  as  punctual  as  the 
railway  gcxids  service,  and  in  tne  carriage  of 
goods  by  railway  the  respondents  would  clearly 
be  entitled  to  damages  for  loss  of  market : 

O'Hanian  t.    Sreat  Wettam  Railway  Company,  6 
B.  i  B.  484. 

Damage  for  loss  of  charter-party  b^  collision  has 
been  allowed  in  the  Admiralty  Registry : 

The  Star  of  India.  1  F.  Div.  466;  45  L.  J.  102, 
Adm. ;  35  L.  T.  Bep.  N.  8.  407;  3  Asp.  Mar.  Law 
Cas.  261; 
Ths  ConteU,  S  P.  Div.  77;  42  L.  T.  Bep.  N.  S.  33; 
40  L.  J.  24,  Prob. ;  4  Asp.  Mar.  Law  Cas.  230. 

This  is  in  the  nature  of  damage  for  loss  of  profits, 
and  is  an  answer  to  the  argument  that  no  con- 
tingent profit  should  be  allowed  because  an  acci- 
dent might  occur  preventing  the  arrival  of  ship 
and  goods,  and  consequently  the  earning  of  the 

Cfit.  These  goods  were  sold  to  arrive,  and 
iCe  there  was  in  existence  an  actual  contract 
whereby  the  consignees  would  derive  a  profit  in 
the  same  manner  as  shipowners  would  derive 
profit  from  a  charter-party  actually  entered  into. 

W.  F.  Phillimore  and  Barnes  in  support  of  the 


report. — The  principle  adopted  by  the  registrar  is 
the  only  correct  one,  when  one  looks  at  the  deci- 
sion of  the  Court  of  Appeal  in  The  Parana  {uhi 
sup.).  It  will  be  seen  that  the  decision  there 
includes  such  cases  as  the  present.  The  cases  of 
The  Star  of  India  {uhi  aupX  and  Hie  Contett  are 
on  quite  a  different  footing  from  the  present  case, 
inasmuch  as  in  those  cases  contracts  had  been 
entered  into  that  a  fixed  sum  should  be  paid  for 
the  carriage  of  goods.  Here  the  amount  sought 
to  be  recovered  is  too  speculative.  As  pointed 
out  in  The  Parana,  loss  of  market  under  similar 
circumstances  must  have  arisen  thousands  of 
times  in  the  Admiralty  Registry,  and  yet  never 
once  has  it  been  allowed. 

/.  P.  AapinaU  in  reply. — ^Although  similar  cases 
of  loss  of  market  may  have  come  before  the 
registrar,  and  never  been  allowed,  if  they  have 
arisen  since  the  steam  carrying  trade  came  into 
existence,  it  is  submitted  that  this  practice  has 
been  formed  upon  a  mistaken  view  of  the  law.  We 
are  now  trying  to  correct  that  mistake. 

Sir  Jakes  Hasnzn. — I  have  no  hesitation  in 
saying  that  if  I  considered  this  case  free  from 
authority  I  should  hold  that  the  registrar's  report 
could  not  be  supported.  The  difficulties  which 
have  been  suggested  in  argument,  and  which 
were  suggested  in  the  case  of  The  Parana  {ubi 
sup.),  I  confess  appear  to  me  to  be  very  far  from 
conclusive  upon  the  subject.  There  are  unfor- 
tunately difficulties  in  every  judicial  investigation, 
but  it  is  the  duty  of  the  tribunal,  whether  judge 
or  jury,  to  overcome  those  difficulties  and  arrive 
at  the  conclusion  which  they  consider  proper. 
And  I  must  say  it  appears  to  me  that  the  passage 
which  has  been  read  m>m  Lord  Blackburn  s  judg- 
ment in  O'Hanian  v.  The  Great  Western  Baikoay 
Company  {ubi  sup.)  is  applicable  to  all  these  cases 
where  the  question  is  what  amount  of  damages 
should  be  allowed.  He  says :  "  Setting  aside  all 
special  damage,"  and  no  question  of  special 
diimage  was  left  to  the  jury,  "  the  natural  and 
fair  measure  of  the  damages  is  the  value  of  the 
goods  at  the  place  and  time  at  which  they  ought 
to  have  been  delivered  to  the  owner.  Now  the 
value  of  the  goods  at  the  place  of  delivery  must 
be  the  market  price  if  there  is  a  market  there  for 
such  goods.  If  there  is  not,  either  from  the 
smallnesB  of  the  place  or  the  scarceness  of  the 
particular  goods,  the  value  at  the  time  and  place 
of  delivery  would  have  to  be  ascertained  as  a  fact 
by  the  jury,  taking  into  consideration  various 
matters,  including  any  addition  to  the  cost  price 
and  expenses  of  transit,  the  reasonable  profits  of 
the  importer  which  are  adjusted  bv  what  is  called 
the  higgling  and  bargaining  of  the  market." 
And  so  with  regard  to  all  these  other  cases  which 
have  been  put,  it  would  be  a  question  for  the  jury 
or  for  the  reg^istrar  and  merchants  to  say  whether 
they  had  the  materials  upon  which  to  arrive  at 
the  conclusion  as  to  what  would  have  been  the 
price  realised  had  the  vessel  not  been  interrupted 
m  her  voyage  in  the  manner  in  which  she  was. 
Not  can  I  regard  the  possibility  of  some  other 
collision  taking  place  as  being  worthy  to  be  taken 
into  consideration.  That  is  a  contingency  which 
would  happen  in  every  case,  and  it  would  be  com- 
petent for  every  wrong-doer  to  say,  "  Oh !  If  I  had 
not  done  you  a  wrong  somebody  else  might  have 
done  it."  But  I  consider,  as  I  have  already  said,  that 
with  regret  I  feel  mj^elf  bound  bvthe  authority 
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of  The  Parana  (ubi  aup.).  ITndoabtedly  that  case 
was  one  of  contract,  and  therefore  there  is  a  dis- 
tinction between  the  present  case  and  that,  and  if 
the  present  case  should  be  taken  to  the  Court  of 
Appeal  I  shall  be  very  glad  if  that  court  should 
feel  itself  justified  in  treating  the  distinction  I 
have  mentioned  as  a  valid  one.  But  the  reason 
why  I  do  not  feel  myself  jnstifled  in  so  treating 
it  here  is,  that  I  find  that  it  was  directly  under 
the  consideration  of  the  court.  In  Mr.  Botherv's 
report  he  goes  into  the  practice  of  the  Admiralty 
Court  during  the  whole  time  that  he  had  been 
i^gistrar,  and  refers  to  cases  of  collision,  and  his 
and  the  merchant's  opinion  is  adopted  and 
sanctioned  by  the  Court  of  Appeal.  "  Tney  said," 
I  quote  from  the  report,  "  that  it  had  never  been 
the  practice  in  the  Court  of  Admiralty  to  give 
snch  damages,  and  though  it  constantly  happened 
that  by  accident  such  as  collisions  goods  were 
delayed  in  their  arrival,  it  never  had  been  the 
custom  to  include  in  the  damages  the  loss  of 
market,  and  we  are  of  opinion  that  the  conclusion 
which  the  registrar  and  merchants  came  to  was 
right."  Therefore,  as  I  say,  the  distinction  was 
directly  under  the  attention  of  the  court,  and 
though  the  decision  to  this  extent  in  The  Parana 
is  certainly  not  in  accordance  with  my  own  view 
of  the  law,  and  I  should  decide  this  motion 
differently  had  I  been  free,  yet  I  do  not  feel 
that  I  should  be  justified  in  acting  in  contraven- 
tion to  what  seems  to  me  to  be  laid  down  in  that 
case.  With  regard  to  the  other  points  which  have 
heenmade,  I  do  not  think  that  the  evidence  supports 
them.  I  was  struck  at  first  with  the  fact  that  the 
registrar  shows  a  loss  of  19012.,  whereas  he  only 
^ves  1800?.,  but  that  is  explained.  He  is  lumping 
together  the  two  transactions  when  he  works  it  out, 
showing  a  loss  of  1901 Z.,  and  there  is  nothing  to 
show  that  his  computation  is  incorrect,  if  you 
separate  the  two  portions  of  maize,  viz.,  that 
whicti  was  sold  at  Gibraltar  being  damaged  from 
that  which  was  sold  in  London.  He  has  in  effect 
said,  considering  himself  bound  by  the  decision  in 
The  Parana  (w)i  tup.) :  "  It  is  impossible  to 
establish  any  loss  on  the  goods  which  were 
broaght  to  London,  because  whatever  they  sell 
for  is  to  be  treated  as  their  proper  price,  and  so 
there  never  could  be  a  loss."  That  is  one  of  the 
anomalies,  shall  I  say,  which  the  rule  of  law,  as 
laid  down,  leads  to.  But  then,  with  regard  to  the 
maize  sold  at  Gibraltar,  he  has  allowed  a  profit 
with  interest.  Why  he  has  done  bo  it  is  not 
shown,  and  has  oiuy  been  worked  out  by  Dr. 
Phillimore  from  conjecture ;  but  there  is  nothing 
to  show  that  he  has  not  done  that  which  he 
alleged  he  has  done,  and  I  do  not  doubt  therefore 
he  has  done  it,  viz.,  allowed  on  the  maize  sold  at 
Gibraltar  a  profit,  with  interest.  Then  with 
regard  to  the  portions  which  were  resold,  that 
really  rests  upon  the  conjecture  of  Mr.  Aspinall. 
There  is  nothing  to  show  that  there  has  been  any 
actnal  loss  on  the  sale  in  any  other  sense  than 
that  there  has  been  a  loss  on  the  whole  cargo  in 
not  being  able  to  get  that  which  buyers  would 
have  been  willing  to  give  if  it  had  arrived  in 
time.  The  phrase  "  on  arrival "  would  naturally 
import  that  such  goods  only  were  sold  as  should 
arrive  in  that  ship.  If  it  were  so,  then  I  do  not 
know  any  reason  why  these  goods  should  not 
have  been  taken  hj  the  bnyer,  but  it  is  sufiBcient 
to  sav  that  there  is  nothing  to  show  that  there 
has  been  any  legal  loss  which  can  be  put  on  the 


same  footing  as  a  loss  by  charter-party,  which  has 
been  already  entered  into.  That  disposes  of  all 
the  points  in  the  case,  and  for  the  reasons  I  have 
given  I  must  confirm  the  registrar's  report,  and  I 
suppose  I  must  say  with  costs. 

From  this  judgment  the  plaintiffs  now  ap- 
pealed. 

April  30. — Aspinall  and  Kelson  (C.  Sail,  Q.C. 
with  them)  for  the  appellant's. — The  learned  judge 
in  the  court  below  based  his  judgment  on  the  case 
of  The  Parana  (ubi  sup.),  which  he  considered 
applicable  to  this  case,  and  therefore  binding  upon 
him.  But  the  distinction  between  that  case  and 
the  present  is,  that  that  case  was  one  of  contract 
and  this  is  one  of  tort.  This  distinction  the 
learned  judge  [considered  to  be  a  valid  one,  but 
nevertheless  a  distinction  to  which  he  felt  unable 
to  give  effect  on  account  of  The  Parana.  In  this 
case  the  goods  were  being  sold  to  arrive,  and  they 
arrived  long  after  the  time  at  which,  but  for  the 
collision,  they  would  have  arrived ;  in  the  mean- 
time the  market  had  gone  down.  [Bowen,  L.J.— 
And  therefore,  if  when  goods  arrive  by  sea  they 
are  not  necessarily  to  be  sold  on  arrival,  damages 
in  that  case  do  not  flow.  Brett,  M.B. — But  if 
the  maricet  goes  up  instead  of  falling,  would  not 
the  damages  be  less  ?]  Where  a  person  bought 
goods  and  resold  them  at  a  profit  before  delivery, 
and  the  goods  were  not  delivered,  the  vendor  was 
held  entitled  to  recover  the  price  at  w^hich  he  had 
resold  them: 

France  r.  Qaudti,  L.  Bep.  6  Q.  B.  199. 

The  distinction  between  carriage  of  goods  by  sea 
and  by  land  is  one  of  degree,  not  one  of  principle. 
TOie  regularity  with  which  steam-vessels  arrive 
within  a  few  hours  of  a  calculated  time  has  reduced 
this  distinction  to  a  vanishing  point.  There  is  no 
doubt  that  in  the  carriage  of  goods  by  land 
damages  for  delay  are  recoverable : 

O'BanUm  v.  Gfrsot  Wutem  Railway  Company  (u&i 

Such  damages  ought  therefore  to  be  recoverable 
in  cases  like  the  present.  There  are  cases 
recorded  in  the  Admiralty  Registry  where  such 
dfunages  have  been  allowed  by  the  registrar  and 
merchants.  The  other  cases  cited  below  were 
also  mentioned. 

W.  0.  F.  PhiUimofe' B,ni  Barnes,  for  the  respon- 
dents, were  not  called  upon. 

Beett,  M.E. — The  only  question  in  this  case  is 
whether  the  damages  claimed  for  delay  in  the 
arrival  of  the  goods  are  too  remote.  The  rule 
with  regard  to  questions  as  to  remoteness  of 
damage  is  precisely  the  same  whether  the  damages 
are  claimed  in  respect  of  contract  or  in  respect  of 
tort,  and  it  has  been  so  laid  down  in  HcuUey  v. 
Baxendale  (9  Ex.  341 ;  23  L.  J.  179,  Ex.)  and  other 
cases.  In  Mayne  on  Damages,  p.  39,  it  is  thus 
laid  down :  "  The  first  and  in  fact  the  only  inquiry 
in  all  these  cases  is,  whether  the  damage  com- 
plained of  is  the  natural  and  reasonable  result  of 
the  defendant's  act ;  it  will  assume  this  character 
if  it  can  be  shown  to  be  such  a  consequence  as  in 
the  ordinary  course  of  things  would  flow  from 
the  act,  or  in  cases  of  contract  if  it  appears  to  have 
been  contemplated  by  lx)th  parties.'  The  latter 
part  of  this  is  only  a  repetition  of  the  phrase  in 
Hadley  v.  Baxendale  {ubi  sup.)  which  has  since 
been  frequently  criticised.  In  that  case  the 
goods  were  delivered  to  a  carrier  with  notice  of  a 
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contract  which  made  the  delivery  of  the  goods 
within  a  certain  time  an  essential  part  of  the  con- 
tract. We  have  to  apply  that  rule  here,  as  to  the 
point  whether  the  damages  are  too  remote.  The 
very  point  was  dealt  with  in  27ie  Parana 
vb{  s)ip.),  where  the  question  arose  .as  to  the 
application  of  the  rnle  in  the  case  of  loss  of 
market  throngh  delay,  occasioned  by  a  collision, 
though  it  was  not  the  point  in  the  actnal  decision. 
Mellish,  L.J.  there  said  that  loss  of  market  in  the 
sense  that  you  are  entitled  to  the  difference 
between  the  price  when  the  goods  arrived  and  the 
price  'when  they  ought  to  have  arrived  is  on  an 
ordinary  voyage  so  uncertain  that  it  cannot  b© 
the  natural  and  reasonable  consequence  in  every 
case.  And  I  am  of  opinion  therefore  that  it  is 
not  the  natural  and  reasonable  result  of  a 
collision  at  sea.  Ho  said  that  loss  of  market 
by  delay  arising  from  a  collitiion  was  too  remote 
to  be  taken  into  account  as  a  head  of  damage 
when  damages  are  claimed  in  respect  of  a  collision. 
That  is  an  authority  absolutely  binding  upon  us. 
For  my  jmrt  I  do  not  wish  to  sav  that  it  I  had 
had  to  decide  thf  t  case  I  should  nave  decided  it 
differently.  I  can  see  no  distinction  between  the 
principles  there  laid  down  and  those  which  we 
nave  now  to  apply.  It  is  true,  that  was  an  action 
of  contract,  and  here  the  question  arises  in  tort ; 
but  in  the  passage  I  have  quoted  from  Mayne  on 
Damages,  which  is  founded  on  the  case  of  Hadley 
V.  Baxendale  {ubi  ntp.),  no  distinction  is  made 
between  the  two  kinds  of  actions  in  considering 
the  natural  and  reasonable  result  of  an  act.  I 
say  therefore,  upon  the  question  of  remoteness  of 
damage,  there  is  no  difference  between  actions 
upon  contract  and  those  not  upon  contract.  As 
to  the  question  whether  the  market  value  of  the 
goods  is  to  be  taken  upon  the  day  of  collision,  it 
appears  to  me  that  it  cannot  be  so  taken — cer- 
tamly  not  in  this  case,  because  no  damage  has 
been  done  which  has  not  been  allowed  for  except 
damage  by  delay,  and  that  damage  by  delay  does 
not  occur  upon  the  day  of  collision. 

BowEX,  L.J. — I  am  of  the  same  opinion. 

Fay,  L.J. — I  am  of  the  same  opinion,  consider- 
ing myself  bound  by  the  case  of  The  Parana. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Lawless  and  Co. 

Solicitors  for  the  respondents,  Stokes,  Saunders, 
and  Stol-es,  agents  for  Mill,  Dickinson,  and  Liglii- 
hotind. 
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Veyidm'  and  purchaser — Deposit — Sum  payable  on 

non-complet  ion — Peiudty — L  iquidaied  damages. 
An  agretntient  for  sale  contained  the  txco  following 
provitions:  (9)  As  an  earnest  hereof  the  pur- 
dialer  has  this  day  paid  into  the  hands  of  S.  the 
sum  of  500?.  as  a  deposit,  tlie  deposit  to  form  part 
of  the  pnrcluise  money  to  he  paid  on  the  day  of 
possession ;  and  (10)  should  eillier  vendor  or  pur- 
chaser refuse  or  neglect  to    carry  out  tlie   above 

(«)  Beported  by  A.  1.  HALL,  E(q.,  BuiMar^t-LAir. 


arrangement  on  her  or  his  part,  the  one  so  refusing 
or  neglecting  shall  pay  to  the  other  the  sum:  of 
bOOl.  as  or  in  tlie  nature  of  liquidated  damages. 

The  purchaser  was  unable  to  carry  out  his  part  of 
the  agreement.  The  vendor  brought  this  action 
for  specific  performance  of  the  agreement,  or,  in 
the  alternative,  payment  of  the  hOQl.as  liquidated 
damages.  It  was  contended  that  this  5001.  was  a 
penalty,  and  was  therefore  not  recoverable. 

Held,  thai  the  meaning  of  the  agreement  was  that 
the  5001.  should  be  recoverable,  not  if  some  minuie 
provision  were  not  carried  out,  but  if,  owing  to 
the  fault  of  either  party,  the  agreement  ware  not 
carried  out  at  all,  and  that  that  sum  could  be 
recovered  in  this  case  as  liquidated  damages. 

Held,  that  it  could  also  be  recovered  if  the  action 
were  looked  upon  as  an  a^ion  to  enforce  the 
forfeiture  of  the  deposit. 

This  was  an  action  for  specific  performance  of  an 
agreement  for  the  purchase  of  an  hotel,  or,  in  the 
alternative,  payment  of  a  sum  of  5002.  as  liqui- 
dated damages. 

The  agreement  was  entered  into  on  the  26th 
Sept.  1882.  between  the  plaintiff  Jane  Catton, 
widow,  and  the  defendant  Henry  Bennett,  and 
the  plaintiff  agreed  to  sell,  and  the  defendant 
Bennett  to  buy,  the  freehold  property  known  as 
the  Swan  Hotel,  Southwold,  in  the  county  of 
Suffolk,  and  the  appurtenances,  and  the  goodwill 
of  the  business  carried  on  there,  for  4000Z.,  on  a 
good  title  being  adduced. 

The  furniture,  fixtures,  and  stock-in-trade  were 
to  be  taken  at  a  valuation  to  be  made  by  the 
defendants  Messrs.  Richard  Smith  and  Co.,  and 
possession  was  to  be  taken  on  the  14th  Nov.  then 
next. 

The  memorandum  of  agreement  contained  the 
two  following  clauses : 

9.  Ab  an  earnest  hereof  the  pnrohaser  baa  this  day 
paid  into  the  hands  of  Meagre.  Biohaid  Smitii  and  Co. 
the  enm  of  SOOI.  as  a  deposit,  the  depoeH  to  form  part  of 
the  purchase  money  to  he  paid  on  the  day  of  poaaeasion. 

10.  Should  either  vendor  or  pnrchaaer  refnae  or  neirleot 
to  caiT7  ont  the  ahove  arran^ment  on  her  or  his  part, 
the  one  so  refnsingf  or  negleotmf;  ahall  pay  to  the  othar 
the  inm  of  SOOi.  as  «r  in  the  nature  of  Uqnidatad 
damages. 

The  vendor  also  agreed  not  to  keep,  or  be 
interested  in,  any  licensed  house  within  ten  miles 
of  the  Swan  Hotel  during  the  occupancy  of 
Bennett,  or  his  widow,  without  returning  lOOOZ. 
And  it  was  agreed  that,  should  the  solicitor  of 
either  party  require  a  more  formal  agreement,  the 
parties  would  be  willing  to  execute  the  same. 

The  memorandum  was  signed  by  Richard 
Smith  as  agent  for  Mrs.  Catton  on  her  behalf. 
And  Bennett,  at  the  time  of  signing,  paid  the 
5001.  to  Richard  Smith  and  Co.  according  to  the 
agreement. 

Shortly  before  the  14th  Nov.  1882,  after  the 
plaintiff  had  made  preparations  for  leaving  the 
hotel,  Bennett  informed  her  that  he  could  not 
carry  out  the  contract,  and  after  some  negotia- 
tion  she  brought  this  action  against  Bennett  and 
Richard  Smith  and  Co.,  asking  for  specific  per- 
formance of  the  agreement,  or  payment  of  the 
500J.  by  Bennett  as  liquidated  d!amages,  or  pay- 
ment  of  damages  by  Richard  Smith  and  Co. 

As  regards  the  last-named  defendants,  she  had 
offered  to  stay  all  proceedings,  and  pay  their  costs, 
if  they  would  pay  the  500i.  into^coart,  bat  they 


refused  to  do  so. 
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It  appeared  that  the  sale  hod  been  negotiated 
by  the  defendant  Richard  Smith,  who  carried  on 
the  business  of  a  vainer,  under  the  firm  of 
Sichard  Smith  and  Co.,  and  that  he  had  inserted 
in  the  newspapers  an  advertisement  of  the  hotel, 
in  which  there  was  the  following  statement : 

Tbe  trade  ia  thoroughly  nniiine ;  no  groodwill  u  aalced 
tor,  and  the  whole  of  the  freehold  can  remain  on  mort- 
gage. The  ralnation,  abont  ISOOi.,  will  be  all  the  oaah 
r  to  arrange  poaaeuion  with. 


Bennett,  in  his  statement  of  defence,  alleged 
that  he  saw  the  advertisement,  and  believing 
from  that  that  the  vendor  would  allow  all  the 
purchase  money  of  the  freehold  to  remain  on 
mortgage,  he  entered  into  the  agreement,  but  that 
lie  -was  nnable  to  pay  the  snm  of  40002.  when  the 
plaintiff  insisted  on  having  it  paid  down.  He 
asked,  by  way  of  counter-claim,  for  rescission  of 
the  contract  on  the  ground  of  misrepresentation 
in  this  respect,  and  for  the  repayment  of  the 
deposit  of  600Z. 

Kichard  Smith  and  Co.  alleged  thatany  represen- 
tations that  they  made  were  made  with  the  know- 
led^  and  consent  of  the  plaintiff,  and  they 
claimed  to  retain  the  6001.  in  their  hands  in 
respect  of  money  due  to  them  for  negotiating  the 
sale. 

The  plaintiff  denied  that  she  had  ever  instructed 
or  authorised  Smith  to  advertise  the  hotel  for 
sale,  or  to  make  any  arrangements  as  to  the 
purchase  money  remaining  on  mortgage  on  the 
property. 

Richard  Smith  and  Co.  had,  pursuant  to  an 
order  dated  the  25th  June  1883,  paid  the  5002.  into 
conrt  to  the  credit  of  the  action. 

The  defendant  Bennett  took  out  a  summons 
claiming  to  be  entitled  to  indemnity  from  the 
defendant  Smith  against  the  plaintiff's  claim, 
and  asking  that,  pursuant  to  Order  XVI.,  r.  65, 
of  the  Bules  of  1883,  he  might  1>e  at  liberty,  not- 
withstanding his  defence  had  been  delivered,  to 
issne  a  notice  of  his  claim. 

This  summons  was  adjourned  into  court,  and 
was  dismissed :  (50  L.  T.  Kep.  N.  S.  383 ;  26  Ch. 
Div.  161.) 

The  action  now  came  on  for  trial. 

Hastings,  Q.C.  and  Dunning  for  the  plaintiff. — 
The  plaintiff  is  in  any  case  entitled  to  retain  the 
500/.,  whether  it  is  looked  at  as  a  deposit,  or  liqui- 
dated damages.  Looking  at  it  as  a  deposit,  the 
sale  has  proved  abortive  owing  to  the  fault  of  the 
purchaser,  and  if  the  vendor  cannot  obtain 
specific  performance  she  is  entitled  to  retain  the 
dieposit : 

Et  parte  Bamll ;  Re  Parnell,  L.  Bep.  10  C!h.  App. 

512* 
Dn>rM  T.  Bedborough,  9  L.  T.  Eep.  N.  S.  532 ;  4  Giff. 

ColUtit  T.  Stimion,  48  L.  T.  Eep.  N.  S.  828j  11 

Q.B.  DiT.142; 
Sitex  T.  DanieU,  32  L.  T.  Bep.  N.  S.  476  ;  L.  Bep. 

IOC.  P.  638; 
Fry  on  Speoifio  Ferfotmance,  2nd  edit.  p.  617. 

If  the  snm  be  taken  as  liquidated  damages,  the 
plaintiff  can  also  retain  it,  for  there  is  nothing 
illegal  in  the  parties  fixing  by  agreement  the 
amount  of  damages  which  are  uncertain : 
Kemble  r.  Farren,  6  Bing,  141. 

Kekewich,  Q.C.  and  D.  L.  Alexander  for  the 
defendant  Bennett. — ^This  500J.  is  not  liquidated 
damages  but  a  penalty,  and  the  plaintiff  cannot 
claim  it.    The  money  is  made  payable  if  either 


party  should  "  refuse  or  neglect  to  carry  out  the 
above   arrangement  on  her  or  his  part,"  which 
would  apply  to  a  breach  of  any  one  of  the  most 
unimportant  stipulations  in  the  agreement : 
Kemble  t.  barren  (iibi  fup-)  ; 
H<  Newman  ;  Ex  parte  Capver,  35  L.  T.  Bep.  N.  S. 

718;  4  Ch.  Div.  724; 
WallU  y.  Smith,  47  L.  T.  Bep.  K.  8.  389 ;  21  Ch. 

Div.  243; 
Htnton  T.  Bparhet,  17  L.  T.  Bep.  K.  S.  600 :  L.  Bep. 
3  0.  P.  161. 

Lumley  Smith,  Q.C.  and  C.  G.  Ellis  for  the 
defendant  Smith. 

Ilastings,  Q.C.  in  reply. — ^The  event  in  which 
the  5002.  IS  to  be  paid  is  the  refusal  or  neglect  to 
carry  out  the  agreement  as  a  whole.  A  sum  made 
payable  on  the  doing,  or  not  doing,  of  a  par- 
ticular .thing  is  liquidated  damages,  and  not  a 
penalty : 

Aetley  T.  Welion,  2  B.  ft  P.  346. 

Kat,  J.  stated  the  &ct3,  saying  that  on  the 
evidence  it  appeared  clear  to  him  that  Richard 
Smith  had  no  authority  to  issue  the  advertise- 
ment that  he  did,  and  that  the  plaintiff  in  her 
negotiations  for  the  sale  always  repudiated  the 
notion  that  the  40002.  was  to  be  allowed  to  remain 
on  a  mortgage  of  the  hotel,  and  that  the  defen- 
dant Bennett  understood  this  at  the  time  of 
signing  the  agreement.  In  his  opinion,  therefore, 
no  case  of  misrepresentation  was  made  out.  He 
continued: — Then  comes  this  question.  It  is  ad- 
mitted now  that  Mr.  Bennett  cannot  carry  out 
this  agreement.  He  says  in  defence  he  is  unable 
to  carry  it  out.  He  has  not  been  able  to  borrow 
the  money  on  mortgage,  and  I  suppose  he  has  not 
the  wherewithal  to  carry  the  agreement  out  him- 
self. In  his  defence  he  says  he  is  not  able  to 
carry  it  out.  In  this  agreement  there  are  first 
of  all  a  series  of  clauses :  the  vendor  agrees  to  sell 
the  freehold  for  4000J.,  and  the  furniture  at  a  fair 
value,  and  to  give  up  possession  on  or  before  the 
14th  Nov.  next,  on  beiner  paid,  and  to  hand  over 
the  licence,  and  to  do  all  acts  necessary  for  the 
transfer  thereof,  and  to  pay  all  outgoings  up  to 
the  day  of  possession.  So  far  on  the  vendor'R 
part.  Then  comes  the  purchaser's  part  of  the 
contract.  The  purchaser  agrees  to  purchase  for 
40002.  on  having  a  good  title,  he  agrees  to  buy  the 
furniture,  fixtures,  and  so  on,  at  a  valuation,  to 
take  possession  on  or  before  the  14th  Nov.,  and 
to  pay  to  the  freeholders  the  valuation  at  tlie  time 
of  taking  possession,  and  then  come  these  words, 
"As  an  earnest  hereof  the  purchaser  has  this 
day  paid  into  the  hands  of  Messrs.  Richard  Smith 
and  Co.  the  sum  of  5002.  as  a  deposit,  the  deposit 
to  form  part  of  the  purchase  money  to  be  paid 
on  the  day  of  possession."  The  10th  clause  is, 
"  Should  either  vendor  or  purchaser  refuse  or 
neglect  to  carrv  out  the  above  arrangement  on  her 
or  his  part,  the  one  so  refusing  or  neglecting 
shall  pay  to  the  other  the  sum  of  5002.  as  or  in 
the  nature  of  liquidated  damages."  Then  there 
is  an  agreement  by  the  vendor  not  to  keep,  or  to 
be  interested  in,  any  licensed  houses,  Ac,  within 
ten  miles  without  surrendering  the  sum  of  10002. 
now  agfreed  to  be  given  on  demand.  Then  if 
either  party  requires  a  more  formal  agreement 
it  is  to  be  executed.  The  purchaser  having 
stated  that  he  is  entirely  unable  to  carry  out 
this  agreement,  the  vendor  says,  "  Very  well,  I 
sue  for  5002.  liquidated  damages."  The  answer 
is,  "  Oh,  no,  that  is  not  liquidated  damages,  but 
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a  penalty."  I  am  referred  to  the  -well-known 
series  of  cases  of  which  Attley  v.  Weldon,  Kemble 
y.  Farren,  and  the  recent  case  of  Re  Ifewman, 
are  examples.  In  Kemble  v.  Farren,  after  other 
stipulations,  the  words  of  the  clause  were,  "  If 
either  of  the  parties  shall  neglect  or  refuse  to 
fulfil  the  said  agreement,  or  any  part  thereof,  or  any 
stipulation  therein  contained."  I  have  not  got  the 
words  in  Attley  v.  Weldon  here,  hut  it  is  said  that 
the  agreement  in  that  case  contained  the  general 
stipulation  for  liquidated  damages  in  terms  as 
strongasinthe  present.  IaBett»Y.Burch{4:'H..&'N. 
506)  the  words  were,  "  In  the  event  of  the  plaintiff 
or  defendant  not  complying  with  every  pctfticniar 
set  forth  in  the  said  agreement."  In  the  case  of 
JRe  Newman,  which  was  a  case  of  a  huilding  agree- 
ment, it  was  provided  that,  "  in  case  this  contract 
be  not  in  all  things  duly  performed  by  the  said 
contractors,  they  shall  pay  to  the  said  governors 
the  sum  of  lOOOt.  as  ana  tor  liquidated  damages." 
And  in  Wallia  v.  Smith,  where  the  learned  judge 
held  that  it  was  a  good  contract  for  liquidated 
damages,  the  contract  was,  "  if  the  defendant 
should  commit  a  substantial  breach  of  the  con- 
tract, either  in  not  proceeding  with  due  diligence 
to  carry  out  and  complete  the  works,  or  in  failing 
to  perform  any  of  the  provisions  therein  con- 
tained," then  liquidated  damages  were  to  be  paid. 
Now,  what  is  tne  meaning  of  this  agreement, 
"  should  either  the  vendor  or  purchaser  refuse  or 
neglect  to  canr^  out  the  above  arrangement  on  his 
or  her  part?  Certainly  it  is  not,  in  terms, 
"  should  refuse  or  neglect  to  carry  out  any  stipu- 
lations herein  contained ; "  but  it  is  said  it  means 
that  in  effect,  because,  of  conrse,  he  does  not 
carry  out  the  agreement,  or,  to  use  the  very 
woros,  "  he  does  not  carry  ont  the  above  arrange- 
ment on  his  part "  if  he  feils  to  carry  it  out  in  any 
minute  particular.  But  is  that  the  real  meaning 
of  this  document  P  After  all  we  must  read  it 
through,  and  give  the  meaning  according  to  what 
the  words  show  to  have  been  the  intention  of  the 
parties.  Does  this  contract  mean  that  if  some 
minnte  provision  were  not  carried  out,  as,  for 
example,  if  possession  were  not  giyen  on  the 
very  day  named,  5002.  damages  were  to  be 
recovered ;  or  does  it  mean  this,  if  you  repu- 
diate the  agreement  entirely,  or  if  your  con- 
duct by  neglect  is  such  that  the  agreement 
cannot  be  carried  out  at  all,  then  5002.  damages 
are  to  be  paid?  In  my  opinion  it  does  mean 
that.  If  it  does,  it  is,  I  think,  a  proper  case  for 
li(^aidated  damages.  It  seems  to  me  the  very 
thing  has  occurred  which  the  parties  who  signed 
this  agreement  contemplated  might  occur, 
namely,  that  the  whole  thing  was  completely 
thrown  xm  by  the  purchaser,  who  is  not  able  to 
perform  his  contract,  and  therefore  this  5002.  is 
properly  recoverable.  It  is  recoverable,  in  my 
opinion,  as  liquidated  damages.  This  is  not  a 
contract  in  which  you  can  treat  the  5001.  as  a 
penalty.  There  remains  another  point,  even  if 
that  snould  not  be  the  true  construction  of  this 
contract,  and  that  is  this:  The  amount  named 
for  liquidated  damages  is  precisely  the  same 
amount  as  the  sum  which  was  to  be  deposited  t^ 
the  purchaser,  and  although  there  is  no  express 
contract  that  the  purchaser  ia  to  forfeit  that 
deposit,  surely  when  I  find  in  one  clause  the  snm 
of  5002.  to  be  paid  is  to  be  deposited,  to  use  the 
words  of  this  agreement,  "  as  an  earnest  hereof," 
looking  to  the  authorities  that  have  been  cited  on 


this  subject,  I  should  be  strongly  inclined  to 
think  that  "  as  an  earnest  hereof  meant  a  sum 
which  if  I  do  not  perform  my  part  of  the  contract 
is  a  sum  which  the  vendor  is  to  keep.  Is  that> 
weakened  by  the  fact  that  the  next  clause  pro- 
vides that  precisely  the  same  amount  is  to  be  paid 
as  liquidated  damages  F  Surely  one  clause  throws 
very  much  light  on  the  other.  It  is  the  case  very 
often,  according  to  decisions  that  have  been  cited, 
that  without  any  express  provision  for  forfeiture 
of  the  deposit  the  deposit  may  yet  be  forfeited  if 
the  agreement  on  the  face  of  it  shows  that  really 
was  the  intention  of  the  parties ;  and  here  can  X 
doubt  that  the  purchaser  was,  in  case  of  his  making 
such  default  as  to  put  the  whole  agreement  to  an 
end,  to  pay  to  the  vendor  at  least  5002.,  when  I 
find  that  in  one  clause  that  is  to  be  the  amount 
of  the  deposit  "  as  an  earnest  hereof,"  and  in  the 
next  clause  there  is  actually  a  specific  provision, 
that  if  the  defendant  fails  in  carrying  out  the 
contract  he  is  to  pay  5002.  as  liquidated  damages  ? 
There  is  a  reason  for  putting  that  in,  and  a  very 
good  one,  on  the  face  of  the  contract,  because  thab 
applies  to  both  parties,  whereas  the  vendor  never 
pays  a  deposit.  But  it  seems  to  me  to  make  the 
whole  agreement  all  the  more  clear  and  plain,  and 
on  the  whole  that,  whichever  way  you  take  it, 
whether  you  are  suing  as  to  forfeiture  of  the 
deposit,  or  suing  on  this  contract  for  liquidated 
damages,  the  clear  meaning  of  this  agreement  is, 
that  if  the  purchaser  repudiates  this  bargain,  or 
fails  to  carry  it  out  by  negligence  of  his  own,  he 
is  to  pay  the  vendor  5002. ;  and  so  I  hold.  Accord- 
ingly the  vendor  will  recover  in  this  action  5001., 
and  the  costs  of  the  action.  Then  I  have  only  a 
word  to  say  about  the  position  of  Mr.  Smith,  as  to 
which  of  course  I  shall  say  as  little  as  possible, 
because  I  understand  that  other  proceedings  are 
already  taken  as  between  the  purchaser  and  Mr. 
Bichard  Smith.  He  had  his  5002.  in  hand,  and  ha 
has  paid  it  into  court,  and  he  waives  any  claim 
that  he  might  have  upon  this  5002.  for  any  com- 
mission or  an3rthing  of  that  kind.  I  therefore 
think  the  justice  of  the  case  as  between  him  and 
the  plaintiff  will  be  met  by  saying  that  as  between 
him  and  the  plaintiff  I  give  no  costs.  The  other 
costs  i)i  the  action  are  to  be  paid  by  Mr.  Bennett. 

Solicitor  for  the  plaintiff,  B.  H.  NettUthip,  tor 
H.  B.  AUen,  Halesworth. 

Solicitor  for  Bennett,  H.  Montagu. 
Solicitor  for  Smith,  B.  Jenkint. 


Saturday,  June  21. 

(Before  Kay,  J.) 

Jackson  v.  Smith,  (a) 

SoUcUon — Charging  order  far  eoett— Property 
recovered  or  preserved — Parinerthip  aetHm^ 
Creditors  of  the  parinerthip — 23  §■  24  Viet, 
e.  127,  s.  28. 

An  order  charging  a  tclieitor's  costs  upon  property 
recovered  or  preserved  in  an  action  cannot,  in  tM 
case  of  an  action  for  dissolution  of  partnership, 
he  madeupon  partnership  assets  in  priority  to  the 
claims  of  the  creditors  of  the  partnership,  utUess 
those  creditors  are  before  the  court.  If,  however, 
the  creditors  are  before  the  court,  such  an  order 
can  be  made. 

(a)  Beported  b7  A. }.  Hall,  Eaq.,  Barriiter^t-Law. 
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Ths  order  tkouU  he  for  "  the  eosta,  charges,  emd 
expense*  properly  ineurred." 

AixioriiNKD  snmoxs. 

This  was  a  summons  by  Messrs.  Alfred  and 
George  Digbj,  asking  for  a  declaration  that  they 
■were  entitled  to  a  charge  upon  the  sum  of 
479l._  13».  lid.,  money  on  deposit  in  court  to  the 
credit  of  thi  action,  and  upon  the  sum  of 
208L  0«.  lOd.,  or  other  the  balance  in  the  hands  of 
the  late  receiver  in  this  action,  and  upon  any  sums 
in  the  hands  of  the  receiver  for  the  time  being  on 
account  of  the  debts  and  effects  of  the  copartner- 
ship business  of  J&ckson  and  Smith,  recovered  or 
preserved  in  this  action ;  for  the  taxed  costs  of 
the  applicants  in  reference  to  the  action  as  the 
Eolicitors  of  the  plaintiff,  including  the  costs  of 
this  application,  and  that  the  amonnt  of  such 
costs,  trhen  taxed  as  between  solicitor  and  client, 
might  be  raised  and  paid  to  the  applicants  out  of 
the  aforesaid  sums. 

The  action  was  brought  for  the  dissolution  of 
a  {urtnership  formerly  subsisting  between  the 
plaintiff  and  defendant.  The  plaintiff  at  first 
employed  as  his  solicitors  the  then  firm  of  Digby 
and  Tabor,  in  which  Mr.  Alfred  Digby  was  a 
partner. 

On  the  1st  April  1882  judgment  was  pro- 
nounced dissolving  the  partnership,  and  it  was 
ordered  that  the  partnership  property  should  be 
sold  with  the  approbation  of  tne  judge,  and  the 
purchase  money  paid  into  court,  and,  in  the 
meantime,  a  receiver  was  appointed  to  get  in  the 
outstanding  debts  and  effects  of  the  partnership. 

In  Bee.  1882,  np  to  which  time  the  business 
had  been  carried  on  as  directed  by  the  court, 
and  had  realised  a  profit,  the  business  premises, 
goodwill,  and  stock-in-trade  were  put  up  for 
sale  by  auction,  and  the  stock-in-trsuie  sold  for 
4792. 13«.  llcZ.,  which  was  paid  into  court. 

The  receiver  got  in  large  sums  of  money 
belonging  to  the  partnership,  and  paid  many  debts 
owing  by  it.  It  was  alleged  that  there  was  still 
a  balance  due  from  that  receiver. 

In  July  1883  Messrs.  Digby  and  Digby  applied 
to  the  conrt  on  behalf  of  the  plaintiff  for  tne  re- 
moval of  the  receiver  first  appointed,  and  for  the 
appointment  of  another.  An  order  to  that  effect 
was  made. 

The  firm  of  Di^l^  and  Tabor  had  become 
Digbv,  Tabor,  and  Digby,  and  that  firm  was,  in 
April  1883,  dissolved,  after  which  Messrs.  Digby 
and  Digby  carried  on  business  alone. 

Id  April  1884  the  plaintiff  ceased  to  employ 
Messrs.  Digby  and  Digby  as  his  solicitors  in  this 
action,  and  employed  Mr.  Tabor. 

The  applicants  contended  that,  bat  for  the  in- 
stitution of  this  action,  the  whole  of  the  partner- 
ship assets  would  have  been  lost,  and  that  those 
assets  had  been  preserved  by  the  action,  and  par- 
ticularly by  the  sale,  and  the  appointment  of  a 
receiver.  They  alleged  that  unless  the  charging 
order  were  maide  there  would  be  no  means  of 
obtaining  payment  of  their  costs. 

They  had  not  any  evidence  of  the  plaintiff's  in- 
ability to  pay  such  costs,  but  it  was  stated  that 
that  was  the  case,  and  that  evidence  of  it  would 
be  forthcoming  if  required. 

The  accounts  of  the  plaintiff  and  defendant  had 
been  taken  into  chambers,  and  vouched,  and  the 
certificate  was  nearly  ready,  but  the  action  had 
not  been  heard  on  further  consideration.     There 


were  debts  owing  to  the  partnership  creditors,  to 
a  considerable  amount,  still  remaining  unpaid. 

Church  for  the  summons. — ^The  applicants  are 
entitled  to  this  charge  nnder  23  &  24  Yict.  c.  127, 
B.  28,  (a)  the  property  having  been  preserved 
through  their  exertions.  The  claim  is  in  the 
nature  of  a  salvage  claim,  and  can  be  made  upon 
the  whole  fund,  and  is  not  confined  to  the  in- 
terest of  the  client  of  the  solicitor  making  the 
application : 

Bailey  r.  Birehall,  2  H.  &  H.  371 ; 

areery.  Young,  46  L.  T.  Eop.  N.  S.  224 ;  24  Ch.  Div. 

Charjion  T.  Charlton,  40  L.  T.  Kap.  N.  8. 987  ; 
Bulley  T.  BuOey,  38  L.  T.  Bq>.  N.  S.  95, 401 ;  8  Ob. 
DiT.  479. 
Chadwyck   Healey,    for    the    plaintiff,   and  J, 
Gatey,  for  the  defendant,  offered  no  opposition  to 
the  application. 

Qraham,  Hastings,  Q.C.  and  Clwdioyek  Healey 
for  the  creditors. — The  rule  in  partnership  actions 
is  the  same  as  in  other  administration  actions, 
viz.,  that  the  costs  are  payable  out  of  the  assets, 
but  those  assets  are  not,  in  the  case  of  partner- 
ship actions,  ascertained  until  the  creditors  have 
been  paid: 

Bamer  v.  Qi3s$,  41  L.  T.  Bep.  N.  S.  270;  11  Ch. 
Div.  942. 

We  snbmit,  therefore,  that  this  charge,  if  made, 
should  be  subject  to  the  payment  of  our  debts. 
Besides,  this  application  is  premature.  The  court 
will  not  make  an  order  charging  the  costs,  and 
ordering  them  to  be  raised  before  further  conside- 
ration : 

£«  QrteniOreenr.  "Xlretn,  50|L.  T.  Bep.  N.  S.  513; 
26  Ch.  Div.  16. 

CTittrcfc  replied. 

[Kay,  J.  referred  to  Emden  v.  Carte,  45  L.  T. 
Rep.  N.  S.  328  ;  19  Ch.  Div.  311.] 

Kat,  J. — This  application  raises  a  question  of 
some  diflSculty,  but,  as  there  have  been  several 
decisions  upon  this  section,  I  will  not  reserve  my 
judgment.  The  application  is  made  under  these 
circumstances  :  The  action  was  brought  for  the 
dissolution  of  the  partnership  between  the  plain- 
tiff and  defendant.  Judgment  for  dissolution  has 
been  given,  and  accounts  directed  to  be  taken. 
That  has  been  done,  and  the  accounts  vouched, 
and  the  certificate  is  nearly  ready.  In  the  mean- 
time the  plaintiff  has  changed  his  solicitors,  and 
the  solicitors  who  acted  for  him  at  first  now  come 
and  ask  that  their  costs  may  );e  charged,  under 
sect.  28  of  the  Act  of  1860,  upon  a  fund  now  in 
court  to  the  credit  of  the  action,  and  certain  other 

(a)  23  &  24  Yiot.  o.  127,  s.  28 :  In  every  case  in  wUoh 
an  attorooj  or  aolioitor  uall  be  employed  to  proaeonte 
or  defend  any  rait,  matter,  or  pTooeeding  in  any  oourt  of 
jnstioe,  it  shall  be  lawfol  for  the  oo-dH  or  jndge  before 
whomlany  snoh  snit,  matter,  or  proceeding  hai  been  heard, 
or  ehall  be  depending,  to  deelsre  incb  attorney  or  aolioitor 
entitled  to  a  charge  tipon  the  property  reoovered  or 
preaerred,  and  npon  anoh  deaUiration  being  made 
anoh  attorney  or  aolioitor  ahaU  have  a  charge 
upon  and  against  and  a  right  to  payment  oat 
of  the  proper^,  of  whataoever  nature,  tenure,  or  kind 
the  same  may  be,  whioh  ahall  have  been  recovered 
or  pieaerved  thiongh  the  instmmentality  of  any  anoh 
attorney  or  aolioitor,  for  the  taxed  coeta,  charges,  and 
ezpenaea  of  or  in  referenoe  to  anoh  salt,  matter,  or  pro- 
ceeding ;  and  it  shall  be  lawful  for  such  oourt  or  jndfre  to 
make  auch  order  or  ordera  for  taxation  of  and  for  nuaing 
and  payment  of  auch  ooata,  ohargea,  and  expenaea  out  of 
the  saia  property  aa  to  anoh  conrt  or  judge  shall  appear 
just  and  proper.  ^->.  . 
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Bnms,  ■which  hare  been  recovered  by  a  receiver 
appointed  at  the  instance  of  the  plaintiff  ■while 
they  vrere  his  solicitors.  This  receiver  realised 
certain  assets  of  the  partnership,  and  paid  the 
proceeds  into  court,  and  there  are  still,  jt  seems, 
certain  further  sums  in  his  hahdfi,  or  the  hands  of 
his  successor,  forming  part  of  the  partnership 
estate.  These  are  the  funds  upon  which  it  13 
Boaght  to  obtain  a  charge.  Now  it  is  admitted 
that  it  would  be  proper  to  make  the  charge,  not 
only  against  the  plaintiff's  interest  in  the  fund, 
but  also  against  that  of  the  defendant,  as  was 
done  in  Greer  v.  Young,  where  it  was  held  that  the 
charge  was  in  the  nature  of  a  charge  for  salvage 
moneys,  and  that  a  solicitor  was  entitled  to  it  as 
against  all  the  parties  to  the  action.  But  the 
question  is  whether  the  charge  can  be  made 
as  _  against  the  creditors  in  a  partnership 
action.  It  is  said  that,  according  to  the 
nsnal  form  of  order,  [the  costs  in  a  part- 
nership action  are  directed  to  be  paid  only 
out  of  the  assets  remaining  after  the  creditors' 
debts  have  been  paid :  {Hamer  v.  Giles.) .  But  it  is 
clear  that  the  creditors  have  no  lien  on  the  assets, 
they  are  not  parties  to  the  action,  though  the 
assets  are  administered  to  them  by  the  court; 
but  the  judgment  in  a  partnership  action  is  not  a 
judgment  for  payment  to  the  creditors  of  the 
debts  due  to  them,  as  the  judgment  in  an  action 
for  the  administration  of  a  man's  estate  is,  in  the 
case  of  his  creditors,  so  that  these  creditors 
cannot  say  that  any  lien  of  theirs  is  being  inter- 
fered ■with.  However,  if  the  creditors  were  not 
before  the  court  no  order  prejudicial  to  their 
interests  could  be  made,  and  ii  they  were  not 
here  before  me  now  I  should  have  made  an  order 
such  as  was  made  in  Hamer  v.  Oiles.  But  they 
are  here,  being  represented  by  Mr.  Hastings,  so 
that  I  have  before  me  all  the  parties  interested  in 
the  fund.  Who  the  creditors  are  has  been 
•  practically  ascertained  in  chambers,  so  that  I  can 
now  deal  ■with  the  fund  in  court  in  the  presence 
of  all  parties.  Then  it  is  said  that  I  cannot  make 
a  charge  faking  priority  to  the  creditor's  claims. 
Why  not  ?  It  has  been  decided  that  a  solicitor 
by  whose  exertions  a  fund  has  been  preserved, 
has  a  right  to  a  charge  on  the  fund  to  the  extent, 
not  only  of  his  clients'  interest  therein,  but  also 
of  all  parties,  provided  that  he  has  no  right  to 
any  charge  against  persons  in  their  absence.  As 
was  said  by  Cotton,  L.  J.,  in  Gree^-  v.  Young : 
"First,  it  was  said  that  there  was  no  power  to 
charge  any  property  except  the  property  of  the 
person  who  had  employed  the  solicitor.  But  that 
18  contrary  to  the  words  of  the  section,  which 
does  not  say  'upon  the  property  of  the  person 
who  employed  him,*  but  'upon  the  property 
recovered  or  j;)resorved.'  Undoubtedly,  the 
quantum  of  the  interest  of  the  person  who 
employed  the  solicitor  is  an  important  element  of 
consideration.  It  is,  generally  speaking,  the 
interest  of  the  plaintiff,  or  of  the  defendant, 
■which  is  recovered  in  the  action,  and  to  deter- 
mine whether  a  fund  has  been  recovered  in  the 
action,  it  is  -material  to  consider  what  is  the 
interest  of  the  plaintiff  or  defendant.  But  to  say 
that  the  court  has  only  power  to  charge  the 
interest  of  the  plaintiff  or  the  defendant  would 
be  to  repeal  the  Act."  Looking  at  the  reason  of 
the  thing  it  isplain  that  that  was  the  intention 
of  the  Act.  The  ground  of  the  charge,  as  was 
B«id  in  Chreer  v.  Young,  is  the  recovery  of  the 


property,  and  it  is  in  the  nature  of  a  sal- 
vage cnarge.  So  that  the  solicitors  might 
say,  "  But  for  our  exertions  the  property  might 
never  have  been  realised  at  all,  so  that  it  is  right 
that  our  charge  should  attach,  not  only  against 
the  parties,  but  against  you  creditors  also,  who, 
■?rithout  us,  might  nave  got  nothing."  To  this  the 
creditors  object  that  they  did  not  employ  the 
solicitors,  and  the  charge  ought  not  to  affect  them. 
But  it  was  decided,  not  only  in  Greer  v.  Young, 
but  long  before  in  Bailey  v.  Birchall  and  Bulley  v. 
Bulley,  that  such  an  answer  would  be  insufficient. 
How  then  can  these  creditors  get  over  this  ?  If 
there  is  good  ground  for  making  the  charge 
against  persons  who  do  not  employ  the  solicitor 
so  long  as  they  take  a  benefit  from  the  result  of 
the  action,  why  should  not  the  order  be  made 
against  these  creditors  now  before  me  P  Assuming 
these  funds  to  have  been  "  recovered  or  pre- 
served" by  the  solicitors,  the  creditors  have 
derived  as  much  benefit  from  it  as  the  parties,  so 
that,  on  the  ground  of  its  being  a  salvage  charge, 
the  charge  would  equally  attach  against  them. 
Though  perhaps  I  could  not  have  made  the  order 
against  tne  creditors  in  their  absence,  yet,  as  they 
are  hero  I  can,  and  I  accordinglv  make  an  order 
charging  these  costs  upon  the  whole  fund,  and  as 
against  the  creditors  as  well  as  the  plaintiff  and 
defendant,  but  such  costs  must  be  those  men- 
tioned in  Emden  v.  Carte,  viz.,  the  costs,  charges,  and 
expenses  properly  incurred,  and  I  leave  it  to  the 
taxing  master  to  say  what  comes  'within  that.  I 
will  not  by  this  order  direct  them  to  be  raised 
now,  as  before  that  is  done  the  court  must  be 
satisfied  that  the  client  cannot  pay  them,  as  the 
Act  was  not  intended  to  enable  a  person  to  avoid 
paying  his  solicitor,  but  to  give  the  solicitor  a 
means  of  getting  a  charge  upon  the  fund  as  a 
collateral  security  in  case  his  client  cannot  pay,  so 
as  to  prevent  him  from  losing  his  costs  altogether. 
I  therefore  give  liberty  to  apply  as  to  raising  the 
costs,  and,  it  the  application  comes  before  me,  I 
shall  take  care  that  the  case  is  a  proper  one  for 
ordering  that  to  be  done  before  I  accede  to  it. 
That  involves  many  considerations,  and,  amongst 
others,  whether  or  no  the  client  is  able  to  pay. 

Some  discussion  ensued  as  to  whether  the  order 
should  direct  a  charge  of  "  the  costs,  charges,  and 
expenses  properly  incurred,"  or  "the  costs, 
charges,  and  expenses  of  the  plaintiff  in  the 
action  so  far  as  the  same  related  to  the  recovery 
or  preservation  of  the  property ;"  but  ultimately 
the  order  was  made  as  expressed  in  the  judgment, 
for  "the  costs,  charges,  and  expenses  properly 
incurred,"  as  -was  done  in  Einden  v.  Carte  and 
CharUon  v.  Charlton.  The  costs  of  the  creditors, 
and  of  the  plaintiff  and  defendant,  were  made 
costs  in  the  action,  and  liberty  to  apply  in  case 
the  fund  proved  insufficient  -was  given. 

Jttly  10.  —  Graham  Hastings,  Q.O.  mentioned 
that  he  did  not  represent  all  the  creditors  at  the 
hearing  of  the  application,  but  only  one,  and  he 
asked  for  an  order  that  that  creditor  should 
represent  all  the  creditors  tor  the  purpose  of  the 
summons. 

Kat,  J.  made  the  order  as  requested. 

Solicitors  for  the  applicants,  Digby  and  JDigby. 

Solicitor  for  the  plamtiff,  A.  Tahor. 

Solicitors  for  the  defendant,  /.  E.  and  JET.  ScoU, 
for  S.  8.  Smith,  Fenny  Stratford. 

Solicitor  for  the  creditors,  H.^  Bayne$, 

Digitized  by  VjOOQIC 


Sept.  ao,  1884.] 


THE  LAW  TIMES. 


[V<>L  LI.,  N.  S.-73 


Cham.  Diy.] 


Jakes  v.  Youko. 


[Chaw.  Biv. 


May  21  and  22. 
(Before  Noeth,  J.) 
Jamks  v.  Young,  (a) 
Foregl  of  Dean — Forfeiture  of  gale — Forfeiture 
when   complete — Vacant   gale — Application  for 
gale — Priority — E«^entry  oy  Crown — Forett    of 
JDean  Act  1838  (1^2  Vict.  c.  43),  «.  29— Qween** 
BemeaOmmcer  Act  (22  ^  23  Vict.  c.  21),  ».  26. 

An  amplication  for  a  pale  in  tlie  Forest  of  Dean 
mutt  he  made  ai  a  ttme  wlien  the  gale  i»  vacaiit. 
Wttere  a  gale  had  become  liable  to  be  fotfeited 
v.nder  sect.  29  of  the  Foregt  of  Dean  Act  1838  for 
iton-working : 

Seld,  that  the  forfeiture  wa$  tiot  complete  nor  the 
gale  become  vacant  until  the  Grown  iCad  iyitimated 
4t*  intention  of  enforcing  the  forfeiture.  Actual 
reevmption  of  posse»iion  by  the  Crown  it  not 
neeeitary  to  comply  tlie  forfeiture  of  a  gale, 
and  thit  independently  of  tlie  Queen's  Bemetn- 
hraneer  Act  (22  ^-  23  Vict.  e.  21),  «.  25. 

The  plaintiffs  in  this  action,  Richard  James  (who 
died  after  the  commencement  of  the  action)  and 
Isaiah  Stephens  were  registered  free  miners  of  the 
hTutdred  of  St.  Briavels  in  the  county  of  Glou- 
cester, -within  the  meaning  of  the  Dean  Forest 
Mines  Act  1838  (14  2  Vict.  c.  43),  s.  14,  and  the 
defendant  James  Young  was  also  a  free  miner  of 
the  said  hundred ;  the  defendant  Griffiths  waa  the 
assignee  from  the  defendant  Young  of  two  gales 
in  the  Forest  of  Dean,  known  as  the  "  Rising  Sun 
Engine  Gale"  and  the  "Union  Gale,"  which  had 
been  granted  by  the  deputy  gaveller  to  the  defen- 
dant Young.  The  object  of  the  action  was  to 
obtain  a  declaration  (1)  that  as  between  the  plain- 
tiffs and  defendants,  the  plaintiffs  were  by  reason 
of  certain  applications  mode  by  them  on  the  5th 
Dec.l846andthel0thDec.l847respectivelyentitled 
to  have  a  gale  of  the  Rising  Sun  Engine  Colliery 
and  a  gale  of  the  Union  Colliery  granted  to  them 
in  priority  to  the  defendant  Young ;  or,  (2)  in  the 
alternative,  if  the  court  should  be  of  opinion  that 
the  said  gales  had  not  been  effectively  forfeited 
before  the  year  1877,  and  that  an  application  for 
a  gale  not  effectively  forfeited  was  of  no  validity, 
then  a  declaration  that  the  said  gales  had  not 
been  effectively  forfeited  until  re-entry  thereon 
on  the  jjart  of  the  Crown  on  the  28th  Sept.  1877 
(on  which  day,  after  such  entry,  the  plaintiffs 
again  applied  for  a  grant),  and  that  the  plaintiffs 
irere  entitled  to  have  a  grant  of  the  said  gales  in 
respect  of  their  application  of  that  date  in  exclu- 
sion of  all  prior  applicants. 

A  gale  Lb  the  right  of  a  free  miner  to  have  the 
possession  of  a  plot  of  land  within  the  Forest  of 
Dean  and  hundred  of  St.  Briavels,  and  to  work 
the  coal  and  iron  thereunder.  Previously  to  1838 
the  right  of  such  working  was  regulated  chiefly 
by  custom,  but  in  1838  the  Dean  Forest  Mines 
Act  1838  was  passed,  under  which  awards  were 
made,  which  Act  was  followed  by  an  amending 
Act  or  Acts  and  subsequent  awards.  Under 
these  Acts  and  awards  the  basis  on  which  .gales 
are  granted  and  held  is  now  established. 

The  Dean  Forest  Mines  Act  1838  enacts  by 
sect.  14,  that 

All  male  panons  horn  or  heiaaftar  to  be  bom  and  kbid- 
vag  witliiii  ilie  said  hundred  of  St.  Briavela,  of  the  ago 
of  twenty-one  years  and  apwards,  wbo  gbaJl  have  worked 
a  year  and  a  di^  in  a  coal  or  iron  mine  within  the  said 


(a)  Beponed  by  T.  Oould,  Emi.,  Barrister-at-Law. 


hundred  ot  St.  Briavela,  shall  be  deemed  and  token  to  be 
free  miners  for  the  porpoaee  of  this  Act. 

Sect.  24  enacts : 

That  the  oommisaionen  heieby  appointed  shall,  within 
three  years  from  the  passing-  of  this  Act,  by  tiieir  award 
in  trriting  nnder  their  hands,  aeoertaln  what  persona, 
whether  as  free  miners  or  as  claimiag  tlirong-h  or  nnd^ 
free  miners,  or  as  lessees  of  free  minets,  were  at  the 
paasine  of  Ihis  Act  in  possession  of  or  entitled  to  gale* 
for  ooiJ  or  iron  mines  within  the  said  hnadred,  or  stone 
qnarries  within  the  said  forest,  or  of  any  pits,  levels,  or 
other  works  made  by  virtue  of  gaiea,  for  the  purpose  of 
working  the  coal  and  iron  mines  of  the  said  hondred, 
or  of  any  estate  or  interest  therein,  and  shall  oanss 
a  plan  or  plana  to  be  made,  npon  which  the  sitaa- 
tirni  of  the  said  galea,  pita,  levels,  works,  and  qoarriaa 
shall  be  delineated  .  .  .  and  shall  in  and  by  their 
said  award  set  forth  general  rules,  orders,  and  regulationa 
under  and  subject  to  which  the  said  mines,  minerals,  and 
quarries  shall  be  worked  and  gotten. 

Sect.  29  enacts  : 

That  the  oommiasioners  hereby  appointed  shall  in  and 
by  their  awsfd  specify  such  general  rules  and  regulations 
as  to  them  shall  seem  equitable  for  the  mode  in  whioh  all 
the  said  gales,  pits,  levels,  works,  and  qnarries,  as  well 
opened  as  to  be  opened,  shall  be  worked,  and  shall  also 
speoify  what  buildiD^  may  remain  or  be  erected  on  anv 
of  the  open  and  nmnolosed  lands  of  the  said  bundrea, 
for  the  purpose  of  working  such  gale,  pit,  level,  or  work ; 
and  ahall  also,  as  far  as  the  same  can  be  ascertained, 
specify  the  mode  and  extent  to  whioh  all  future  galea, 

§its,  levels,  or  works  shall  be  granted  b^  the  gaveller  or 
eputy  gaveller  for  the  time  bein^,  having  regard  to  the 
quantity  of  coal,  iron  or  other  mineral  comprised  in  and 
whioh  may  be  got  by  means  of  such  galea,  pits,  lerels,  or 
works  respectively,  and  the  terms  and  regulations  under 
which  the  same  shall  be  held  and  worked ;  and  that  after 
such  award  all  and  every  the  gales,  pits,  levels,  and 
works  in  the  said  hundred,  and  all  the  quarries  in  the 
said  forest,  shall,  be  opened  and  worked  according  to  the 
true  intent  of  such  rules  and  regulations ;  and  that  ia 
o>Be  any  person  or  persons  entitled  to  or  in  the  possesskm 
of  any  gale  .  .  .  within  the  said  honored,  now 
granted  or  hereafter  to  be  granted,  awarded,  or  leased, 
shall  wilfully  proceed  in  opening  or  working  any  such 
gale,  .  ■  .  contrary  to  the  said  rules  and  regnlationa, 
and  the  directions  to  be  contained  in  ^y  award  of  the  said 
commissioners  hereby  appointed,  after  seven  days'  notioe 
in  writing  from  the  gaveller  or  deputy  gaveller  to  stop 
and  disoontinne  such  opening  and  working  .  .  .  then 
the  said  galea  .  .  .  shall  be  liable  to  be  forfeited  as 
and  for  a  breach  of  condition,  and  the  same  shall  always 
after  the  said  award  be  considered  as  held  on  condition  of 
performing  and  abiding  by  the  said  rules  and  regnlationa 
m  all  respects  ;  and  the  person  or  persons  in  possessioa 
of  any  such  gales  .  .  .  may  be  evicted  therefrom  by 
Her  Majesty  ...  as  might  be  done  on  the  forfei- 
ture of  a  lease  for  breach  of  condition ;  and  all  such  gales 
...  so  forfeited  shall  be  subject  to  be  again  galed 
or  leased  as  other  the  mines  .  .  .  in  the  said  forest 
and  hundred,  and,  in  addition  to  snoh  right  or  power  of 
eviction,  the  compliance  with  such  rules,  orders,  and  re- 

Silations  may  be  enforced  by  and  on  the  behalf  of  Her 
ajestf  .  .  .  or  by  any  other  person  or  persons,  by 
injunction  of  Her  Majesty's  Coart  of  Exchequer,  ot 
otherwise  in  such  manner  as  the  said  court  shall  on  ap- 
plication think  fit. 

Sect.  60  enacts : 

That  the  gaveller  or  deputy  gaveller  for  the  time  being 
shall  grant  gales  to  free  miners  in  the  order  of  their  ap- 
plicabons  in  writing  to  be  made  from  and  after  the  pass- 
ing of  this  Act ;  and  the  entry  of  such  appIioatioBS  in 
the  books  of  the  gaveller  or  deputy  gaveller  shall  be  eri- 
denoe  of  the  priority  of  moh  applications  respectivtly: 
and  the  said  leveller  or  deputy  gaveller  is  hereby  directed 
to  make  entries  of  all  such  applications  as  aforesaid, 
and  the  order  in  whioh  the  same  are  made. 

In  pursuance  of  sect.  24,  the  commissioners,  -by 
their  award  dated  the  8th  March  1841,  determined 
that  James  Morrpll  and  Robert  MoiTell,  o£  Oxford, 
bankers  (as  mortgagees  in  possession  and  claiming 
through  or  under  £ree  miners),  in  equal  uudiTided 
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shares,  were  in  possession  of  and  entitled  to 
(amongst  the  others)  the  Rising  Sun  Engine  Gale 
and  the  Union  Gale. 

In  pursuance  of  sect.  29,  a  second  schedule  to 
the  award  under  the  Act  laid  down,  by  rule  4,  as 
follows : 

All  persons  now  or  at  any  time  hereafter  holding  any 
miopened  gale  or  rales  of  ooal,  either  by  -rirtne  of  the 
foresoing  award  or  by  grant  from  the  ^Teller  or  depo^ 
{ptveller,  shall  !ioruiyid«ooiBmenoe  opening- the  same  with- 
in ^e  space  of  fire  years  from  the  date  of  the  said  award, 
aa  refrards  ^ales  thereby  ascertained,  and  as  regards 
all  other  gales  within  five  years  from  the  date  of  the 
nant  thereof  Tespeotirely.  Prorided,  nevertheless,  in 
ue  event  of  any  unavoidable  and  nnforeaeen  mining  ac- 
cident or  impediment  oconrring  or  other  reasonable  cause 
of  delay  being  proved  to  the  satisfaction  of  the  gaveller 
to  prevent  the  opening  of  ench  works  within  the  said 
period  of  five  years,  then  the  time  may  be  extended  at 
the  discretion  of  the  gaveller  by  some  writing  nnder  his 
hand  according  to  circumstances. 

By  rule  9  of  the  same  schedule  it  was  provided 
as  rollows  : 

All  perEons  now  or  at  any  time  hereafter  holding  any 
mine  or  mines  of  coal  by  virtue  of  a  gale  or  gales  shall 
work  and  carry  on  the  same  in  a  fair,  orderly,  and  work- 
manlike manner,  and  according  to  the  bmt  and  most  im- 
proved system  for  the  time  bein^of  working  coal  mines, 
and  sball  not  desist  from  working  the  same  for  a  space 
exceeding  five  years  at  any  one  time  after  the  vem  ot 
ooal  has  been  gained. 

It  would  appear  that  some  diflBcultyhad  arisen 
•with  regard  to  the  rule  4  above  set  out,  and  by 
the  Dean  Forest  (Mines)  Act  1871  it  was  enacted 
(sect.  19): 

The  commissioners  may,  after  due  inquiry,  ascertain 
and  declare  (a)  What  is  the  true  meaning,  construction, 
effect,  and  operation  of  rule  4  [and  mle  14]  according  to 
law,  or  (if  it  shall  seem  more  for  ilie  substantial  benefit  of 
all  parties  concerned)  (b)  'What,  having  regard  to  all 
the  oiieumstanees  of  the  case,  shall  be  deemed  to  be  the 
meaning,  construction,  effect,  and  operation  of  role  4 
[and  nde  14]. 

And  the  commissioners  were  also  empowered  to 
make  new  rules  instead  thereof. 

In  pursuance  of  this  Act  the  commissioners  on 
the  llth  June  1872  made  an  awards  whereof  clause 
1  was  as  follows : 

The  true  meaning,  construction,  effect,  and  operation 
of  rule  4,  in  the  second  schedule  annexed  to  the  awards 
of  ooal  and  iron  mines,  made  by  the  Dean  Forest  Mining 
Commissioners  in  1841,  is,  that  all  persons  now  or  at 
any  time  hereafter  holdiiu;'  any  unopened  gale  or  galea 
of  ooal  or  iron  ore,  who  shall  not  bond  fide  commence 
opening  the  same  within  the  space  of  five  years  from 
the  date  of  the  grant  thereof  respectively,  or  witiiin  such 
extended  time  as  hereinafter  mentioned,  are,  and  shall  be 
liable  to  be,  evicted  therefrom  by  Her  Majesty,  her  heirs 
and  snocessors,  as  might  be  done  on  the  forfeiture  of  a 
lease  for  breach  of  condition,  and  that  the  receipt  of  rent, 
or  the  registration  of  an v  transfer  of  an^  gale  after  default 
made  in  observance  of  the  rule  is  no  waiver  of  the  Crown's 
fntore  right  of  re-entry  should  a  breach  of  condition 
oontinae. 

Then  followed  a  proviso  extending  the  time  of 
five  years  for  opening  the  gale  in  case  of  unavoid- 
able accident  or  reasonable  cause  of  delay. 

At  the  date  of  the  said  award  of  the  8th  March 
1841  the  Rising  Sun  Engine  Gale  and  the  Union 
Gale  were  both  unopened,  and  it  will  be  seen 
therefore  that  if  they  continued  unopened  down 
to  the  8th  March  1846  they  would  become  liable  to 
be  forfeited  under  the  Act  of  18-38. 

The  Union  Grale  in  fact  remained  unopened 
down  to  the  time  of  the  present  action.  As  to 
the  Rising^  Sun  Engine  Gale,  it  was  admitted  that 
it  was  being  worked  from  the  year  1847  to  the 


year  1851,  but  it  was  not  proved  whether  the 
workings  had  been  begun  before  the  8th  March 
1846.  It  appeared,  however,  that  the  amount  of 
coal  got  down  to  the  end  of  the  year  1847  was  but 
small. 

On  the  5th  Dec.  1846  the  plaintiffs  made  an 
application  for  a  gale  which,  it  may  be  taken, 
would  have  been,  if  granted,  identical  with  the 
Rising  Sun  Engine  Gale,  and  the  application  was 
duly  entered  in  the  books  of  the  deputy  gaveller 
on  the  6th  Dec.  1846,  and  on  the  10th  Sept.  1847 
they  made  a  similar  application  for  a  re-gale  of 
the  Union  Gale,  which  was  duly  entered  on  the 
10th  Sept.  1847.  At  the  dates  of  these  applica- 
tions the  rights  or  estates,  if  any,  in  the  two  gales 
as  were  then  existing  under  the  award  of  the  8th 
March  1841  were  vested  in  James  and  Robert 
Morrell  or  the  survivor  of  them,  or  the  devisees 
in  trust  of  James  Morrell,  hereinafter  called 
Morrell's  trustees.  Kothing  it  appeared  was  done 
under  the  plaintifEs'  application  for  the  gales,  and 
Morrell's  trustees  continued  in  possession  of  both 
gales  down  to  the  year  1877,  the  dead  rents  being 
paid  to  the  Crown  down  to  the  31st  Dec.  1876  in 
respect  of  both  gales,  or,  as  regards  the  Rising 
Sun  Engine  Gale,  a  royalty  during  the  time  it  was 
being  worked. 

On  or  shortly  after  the  24th  May  1877  the  gaveller 
served  upon  Morrell's  trustees  two  several  notices 
of  that  date,  by  one  of  which,  after  alleging  that 
the  holders  of  the  Rising  Sun  Ensdne  Gale  had 
desisted  from  working  the  same  lor  five  years 
after  the  vein  of  coal  had  been  gained,  he  stated 
that  the  same  had  become  liable  to  be  forfeited 
unless  the  workings  were  bond  fide  resumed  before 
the  30th  June  1877,  and  by  the  other  of  which 
notices  he  stated  that  the  said  Union  Gale  would 
upon  the  expiration  of  five  years  from  the  date 
of  the  award  of  the  commissioners  of  1872, 
that  is  to  say,  on  the  llth  June  1877,  become 
forfeited  to  Her  Majesty  unless  Morrell's  trustees 
should  have  sooner  bond  fide  commenced  opening 
such  gaJe.  Ko  workings  having  been  proceeded 
with  in  consequence  of  these  notices  by  Morrell's 
trustees,  the  gaveller  on  the  17th  Sept.  1877  signed 
two  notices  addressed  to  Morrell's  trustees,  by  one 
of  which  he  gave  them  notice  that  the  Rising  Sun 
Engine  Gale  nad  become  and  he  thereby  declared 
the  same  to  be  forfeited,  and  by  the  other  of  which 
he  gave  them  notice  that  in  consequence  of  the 
Union  Gale  not  having  been  bond  fide  commenced 
to  be  opened  before  the  llth  June  1877  the  said 
Union  Gale  had  become  and  that  he  thereby 
declared  the  same  to  be  forfeited. 

On  the  same  17tb  Sept.  1877  the  gaveller  signed 
two  other  documents  addressed  to  the  Receiver  of 
Crown  Rents  of  the  Forest  of  Dean  and  the  deputy 
gaveller,  whereby,  after  noticing  that  the  said 
gales  had  become  forfeited  to  Her  Majesty,  he 
authorised  the  receiver  and  deputy  gaveller  to 
make  entry  on  behalf  of  Her  Majesty  and  to  take 
possession  of  the  gales.  It  did  not  appear  pre- 
ciselv  on  what  date  the  notices  were  received  by 
the  aeputy  gaveller  to  whom  they  were  forwarded, 
the  receiver  of  Crown  rents  being  absent  at  the 
time,  but  the  two  notices  addressed  to  Morrell's 
trustees  were  served  upon  their  solicitors  on  the 
19th  Sept.  1877  and  came  to  the  knowledm  of 
Morrell's  trustees  some  time  before  the  21st  Sept. 

On  the  21st  and  24th  Sept.,  the  defendant 
Young  made  applications  in  writing  to  have  a 
gale  granted  to  aim  of  the  Rising  Son  Engine 
Jigitized  b. 
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Gale  and  the  Union  Gale,  but  the  deputy  gareller 
declined  to  receive  the  applications  or  to 
enter  them,  on  the  ground  that  the  forfeiture  not 
being  complete  at  the  date  thereof  the  galea  were 
not  open  gales  capable  of  being  applied  tor. 

On  the  28th  Sept.  1877  the  deputy  gaveller,  on 
the  part  of  the  Crown,  took  actual  possession  of 
both  gales. 

On  the  same  day  after  possession  taken  by  the 
deputy  gaveller,  the  plaintiffs,  or  one  of  them, 
made  applications  in  writing  for  grants  of  the  two 
gales,  and  the  applications  were  duly  entered  in 
the  books  of  the  deputy  gaveller. 

On  the  10th  Dec,  1878  the  defendant  Young 
and  one  Grindell  (since  deceased)  filed  a  peti- 
tion of  right  praying  that  it  might  be  declared 
that  Young  was  entitled  to  have  his  appli- 
cations of  the  21gt  and  24th  Sept.  1877  for  the 
two  gales  entered  on  the  books  of  the  gaveller  as 
of  the  21st  Sept.,  submitting  that  the  forfeiture  of 
both  the  said  gales  was  completed  immediately 
upon  an  intimation  of  the  said  notices  of  the  17tn 
Sept.  1877  addressed  to  Morrell's  trustees  and  of 
the  contents  thereof  cominc:  to  their  knowledge. 
The  plaintiffs  in  the  present  action  were  not 
parties  to  nor  served  with  the  petition,  and  the 
same  was  opposed  by  the  Attorney-General  on 
behalf  of  Her  Majesty. 

The  petition  was  heard  on  the  8th  Dec.  1880 
(see  Ex  parte  Young  and  Orindell,  50  L.  J.  221, 
Ch.),  when  Sacon,  V.C.  declared  that  thepetitioner 
Young  was  entitled  to  have  his  said  two  applica- 
tions tor  the  two  gales  entered  in  the  gaveller's 
books  as  of  the  21st  Sept.  1877. 

On  the  18th  March  1881  the  plaintiffs  com- 
menced their  action  claiming  as  above,  and  since 
the  issuing  of  the  writ  the  deputy  gaveller  had 
granted  the  gales  to  the  defendant  Young,  who  had 
assigned  them  to  the  defendant  Griffith.  The 
plaintiff  insisted  that  he  was  entitled  to  have  a  grant 
of  the  two  gales  in  question,  on  the  ground  that 
he  was  the  first  apphcant  after  the  gales  became 
open,  contending;  tliat  either  the  gales  had  become 
vacant  by  forfeiture  for  non-working  previously 
to  the  plaintiffs'  application  in  1846  and  1847,  or 
that  if  they  were  not  vacant  then  by  reason  of 
the  alleged  forfeitures,  then  that  they  were  not 
vacant  until  actual  re-entry  by  the  Crown  on  the 
28th  Sept.  1877,  after  which  entry  the  plaintiffs 
were  the  first  applicants. 

The  action  now  came  on  for  trial. 

/.  G.  Wood  and  Vernon  B.  Smith  for  the  plain- 
tiffs.— We  submit  that  both  the  gales  became 
forfeited  on  the  18th  March  1846  under  the  Act, 
not  having  been  opened  within  five  years  from 
the  date  of  the  award  in  1841.  As  regards  the 
Union  Gale,  it  is  unopened  at  the  present  time ; 
and  as  regards  the  Bising  Sun  Engine  Gale, 
though  it  was  being  worked  in  1847,  yet  the 
admissions  in  the  case  show  that  so  little  coal  had 
been  g^t  that  the  court  will  assume  that  the  gale 
had  not  been  opened  so  far  back  as  the  8th  March 
1846.  Then  on  the  5th  Dec.  1846  the  plaintiffs 
are  the  first  to  apply  for  a  grant  to  them  of  the 
Bising  Sun  Engine  Grale,  and  on  the  10th  Sept. 
1847  for  the  Union  Gale.    We  contend  that,  tne 

giles  being  absolutely  forfeited  at  that  time,  the 
rown  had  no  power  to  waive  the  forfeiture,  there 
being  third  parties  interested,  namely,  the  other 
free  miners  who  were  entitled  to  apply  for  the 
gales.    Bnle  4  gives  the  gaveller  power  to  waive 


forfeiture  for  a  time  in  case  of  accident  or  un- 
avoidable delay,  which  seems  to  show  that  except 
in  those  two  cases  he  has  no  such  power.  Then 
as  to  the  applications  themselves,  sect.  60  of  the 
Act  which  provides  that  gales  shall  be  granted  to 
the  free  miners  in  order  of  their  application  does 
not  say  that  a  gale  must  necessarily]  be  vacant 
before  application  can  be  made  for  it.  But  we 
submit  that,  if  the  plaintiffs'  applications  in  1846 
and  1847  were  too  soon  by  reason  of  the  forfei- 
ture not  being  complete  at  that  time,  then  the 
defendants'  application  of  the  21st  Sept.  1877 
must  also  have  been  too  soon,  as  the  entry  on 
behalf  of  the  Crown  had  not  then  been  made. 
The  plaintiffs  were  the  first  to  apply  after 
re-entry,  nameh-,  on  the  28th  Sept.  1877.  The 
present  plaintiffs  were  not  parties  to  the  petition 
of  right  in  Ex  parte  Young  and  Grindell  (ubi  tup.). 
They  cited 

Be  Brain,  L.  Bep.  18  Eq.  389 ; 

Jamei  y.  The  Qustn,  36 X.  T.  B^.  K.  S.  903 ;  5  Ch. 
DiT.  153. 

Evidence  was  given  by  the  deputy  gaveller  that 
the  practice  had  been  for  a  considerable  time  to 
enter  only  those  applications  for  gales  which 
were  made  at  the  time  the  gales  were  vacant. 

W.  W.  Karslake,  Q.C.  for  the  defendants.— The 
argument  on  the  part  of  the  plaintiffs  confuses 
"  forfeiture  "  with  "  liability  to  forfeiture."  What 
the  Act  says  (sect.  29)  is.  that  a  gale  unopened  for 
the  term  of  five  years  from  the  time  of  grant 
shall  be  "  liable  to  be  forfeited,"  and  an  additional 
remedy  is  given,  namely,  injunction.  It  rests 
with  the  Crown  whether  it  will  enforce  the  for* 
feiture,  and  in  this  case  the  Crown  by  receiving 
the  dead  rents  down  to  1876  showed  by  an 
unequivocal  act  its  election  not  to  take  advan- 
tage of  the  forfeiture  in  1846 : 

Bearf -7.  Jardine,  i1  L.  T.  Bep.  N.  S.  258;  7App. 
Cm.  845 ;  (Lord  BUokbnm,  at  pp.  360, 881). 

An  application  is  not  good,  as  we  submit,  unless 
made  at  a  time  when  the  gale  is  vacant.  Here 
the  gales  were  not  vacant  when  the  plaintiffs 
made  their  applications  in  1846  and  1847.  The 
first  applications  made  after  the  gales  were 
vacant  were  those  of  the  defendant  Young  on  the 
2l8t  and  24th  Sept.  The  Crown  had  then  declared 
the  forfeiture,  and  authorised  the  receiver  to  take 
possession.  It  was  not  necessary  that  the  actual 
possession  of  the  28th  Sept.  should  be  taken  in 
order  that  the  galea  should  be  effectually  for- 
feited. Then  the  plaintiffs'  application  of  the 
28th  Sept.  came  too  late.    They  cited 

Doe  V.  Banclu,  4  B.  &  Aid.  401 ; 
Robert*  v.  Davey,  4  B.  A  Adol.  664 ; 
Artuiby  r.  Woodward,  6  Bar.  &  Cr.  519 ; 
Rede  v.  Farr,  6  Mao.  &  Sel.  121. 

J.  0.  Wood  in  reply. — ^The  case  is  not  analogous 
to  that  of  a  landlord  terminating  a  lease.  This  is 
an  estate  on  a  condition.  On  the  happening  of 
certain  events  the  estate  is  forfeited,  and  the 
rights  of  the  other  free  miners  are  let  in  inetanter. 
The  interest  of  a  free  miner  in  a  gale  is  on  estate, 
and  not  a  mere  licence : 

Murgan  v.   Cravnhay,  24  L.  T.  Bep.  N.  S.  889 
L.  Bep.  iB.A  Ir.  App.  304. 

NoKTH,  J. — This  is  an  action  in  which  the  quM- 
tion  is  raised  as  to  who  is  entitled  to  two  gales  in 
the  Forest  of  Dean,  called  the  "Union  Gale" 
and  the  "  Rising  Sun  Engine  Gale."  Now,  a  gale 
ia  well  known  to  be  a  right  on  the  part  of  a  tree 
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miner  to  take  possession  of  a  plot  of  land  defined 
by  certain  bounds,  and  to  work  the  coal  and  iron 
or  one  of  them  under  it.  The  right  is  a  very  old 
one,  and  before  1838  it  was  regulated  chiefly  by 
custom.  It  appears  that  a  good  deal  of  uncer- 
tainty and  confusion  had  arisen  as  to  the  rights 
of  parties,  and  for  some  six  or  seven  years  the 
issue  of  the  grant  had  been  suspended;  but  in 
1838  an  Act  was  passed  and  awards  made  under 
it,  and  then  there  was  an  amending  Act  or  Acts, 
and  further  awards  were  subsequently  made,  and 
Tinder  those  Acts  and  awards  tne  basis  on  which 
gales  are  granted  and  held  is  now  established. 
The  Act  of  1861 — one  of  the  amending  Acts — 
defines  in  the  1st  section  what  the  interest  in  a 
gale  is,  and  that  is  that,  "  The  grant  of  a  gale  of 
coal  or  iron,  or  of  a  stone  quarry,  shall  be  deemed 
to  have  conferred,  and  shall  confer,  on  the  galee, 
his  heirs  and  assigns,  a  licence  to  work  the  mine, 
vein,  or  pit  therein  described,  and  such  grant 
shall  be  deemed  to  have  conferred  on  the  grantee, 
Ms  heirs  and  assigns,  an  interest  of  the  nature  of 
real  estate,  such  licence  nevertheless  being  condi- 
tional on  the  payment  of  all  the  rents,  royalties, 
and  other  dues  from  time  to  time  payable  to  Her 
Majesty,  her  heirs  and  successors,  in  respect 
tiiereoi,  and  the  observance  and  performance  of 
the  several  enactments,  provisions,  rules,  and 
regulations  for  the  time  being  in  force  for  the 
proper  opening,  working,  use,  and  management  of 
the  gale."  Now,  as  I  read  that  section,  it  is 
not  merely  dealing  with  matters  in  the  future, 
but  it  also  defines  the  position  of  owners  of  gales 
tvho  already  had  a  grant  at  the  time  when  that 
Act  was  passed.  It  says  not  "  shall  confer " 
merely,  but  "  shall  be  deemed  to  have  conferred 
and  shall  confer"  what  I  have  just  mentioned. 
That,  therefore,  seems  to  me  to  define  clearly 
what  the  position  of  the  galee  was  under  the 
gales  existing  before  the  Act  had  been  actually 
passed.  The  24th  section  of  the  Act  of  1838  pro- 
vided that  the  commissioners  appointed  under  it 
should,  within  three  years  from  the  passing  of  the 
Act,  make  an  award  in  writing,  and  ascertain  by 
it  what  persons,  "whether  as  free  miners  or  as 
claiming  thrimgh  or  under  free  miners,  or  as 
lessees  of  free  miners,  were,  at  the  passing  of  the 
Act,  in  possession  of  or  entitled  to  gales  for  cc^ 
or  iron,  or  iron  mines,"  and  certain  direc- 
tions were  given  as  to  the  way  in  which 
that  award  was  to  bo  made,  and  what  plans 
were  to  be  made  for  the  purpose  of  pointing  out 
the  general  situation  of  the  gales,  and  what 
schedules  should  be  made  for  the  pui-pose  of 
specifying  the  mode  in  which  the  same  should  be 
worked.  In  pursuance  of  that,  an  award  was 
made  on  the  8th  March  1841,  and  that  recites  the 
Act,  and  then  it  goes  on  to  say  that  the  commis- 
sioners do  by  their  award  "  ascertain  and  deter- 
mine that  the  several  persons  hereinafter  named 
were,  at  the  passing  of  the  said  Act  (cither  as  free 
miners  or  as  claiming  through  or  under  free 
miners,  or  as  lessees  of  free  miners)  in  possession 
of  or  entitled  to  the  several  hereinafter  named 
gales."  And  among  those  I  find  that  Messrs. 
Morrell,  the  bankers  of  Oxford,  are  (as  mortgagees 
in  possession  and  claiming  through  or  under  free 
miners)  entitled  in  equal  shares  to,  among  other 

fales,  the  Bising  Sun  Engine  Gale  and  the  Union 
it.  And  the  land  included  in  those  gales  was 
defined  in  a  subsequent  part  of  the  award.  The 
next  thing  is  that  the  29th  section  of  the  Act  of 


1838  says :  [His  Lordship  read  that  part  of  sect.  29 
above  set  out  which  provides  for  the  making  an 
award,  and  after  readmg  also  rule  4  above  set  ont, 
continued:]  Some  little  difficulty  apparently 
arose  as  regards  that  rule,  and  by  the  Amend- 
ment Act  of  1871  it  is  provided  by  sect.  19  that 
"the  commissioners  may,  after  due  inquiry,  ascer- 
tain and  declare  what  is  the  true  meaning,  oon- 
stmction,  effect,  and  operation  of  rule  4;"  and. 
another  rule, "  according  to  law,  or  (if  it  shall  seem 
more  for  the  substantial  benefit  of  all  parties  con- 
cerned) what,  having  regard  to  all  tne  circum- 
stances of  the  case,  shall  be  deemed  to  be  the 
meaning,  constraction,  effect,  and  operation"  of 
that  r.ue  4 ;  and  then  there  was  power  also  to 
make  new  rules  in  substitution  for  that  if  felt 
desirable.  The  commissioners  did  make  an  award 
under  that  Act  in  June  1872,  the  firstclanseof  which 
runs  thus :  [His  Lordship  read  from  the  award  of 
the  11th  June  1872  as  above  set  out,  and  continued:] 
Then  there  was  a  proviso  similar  to  that  which  I 
read  from  the  old  rule  as  to  extending  the  time 
in  case  of  any  unavoidable  or  unforeseen  accident 
or  impediment  happening  to  prevent  the  opening 
of  the  works  within  the  period  of  five  ye«»rs.  I 
may  say  I  read  that  clause,  not  as  the  stops  are 
here  "  are,  and  shall  be  liable  to  be,  evicted  there- 
from," but,  as  I  read  it,  it  is  "  are  and  shall  be," 
not  "evicted,"  but  "liable  to  be  evicted  there- 
from." The  word  "  are  "  appUes  not  to  absolute 
eviction,  but  to  the  possibihty  of  eviction.  I  am 
of  opinion  that  is  how  those  words  are  to  be  read. 
Now,  the  five  years  under  the  Act  from  the  date 
of  the  award  made  under  the  Act  expired  on  the 
8th  March  1846,  and  at  that  time  it  is  clear  that 
the  Union  Gale  had  never  been  worked  at  aU. 
The  question  arose  whether  the  Bising  Sua 
Engine  Gale  had  been  worked  or  not.  What 
appears  from  the  admissions  is  this — that  in  1847 
the  working  of  it  had  been  carried  so  far  that 
during  the  first  half  of  that  year  1^7  they  got  a 
certain  amount  of  coal  from  it.  The  gale  was 
then  thirty  yards  deep,  therefore  the  workings 
must  have  taken  some  time.  I  do  not  know  how 
long  before  the  coal  was  actually  got.  The 
question  was  whether  I  ought  not  to  infer  from 
the  small  quantity  of  coal  got  in  1847  that  all  the 
workings  towards  it  must  have  been  done  after 
the  8th  March  1846.  I  could  not  draw  any_  such 
inference.  The  plaintiff  is  seeking  to  deprive  of 
the  gales,  to  which  they  arc  entitled  under  the 
grant,  certain  defendants  who  have  got  the  grant, 
and  who  are  in  possession  of  the  gales  referred 
to ;  and  it  appears  to  me,  therefore,  that  it  is  for 
the  plaintiff  to  prove  the  case  under  which  he  ia 
claiming  to  turn  them  out.  If  he  claims,  as  he 
does,  under  some  forfeiture  of  the  Bising  Sun 
Engine  Gale,  it  is  for  him  to  show  that  the 
forfeiture  has  occurred ;  or,  in  other  words,  it  is 
upon  him  to  show  that  no  working  had  taken 
puce  within  the  five  years  pointed  out  by  the 
Act.  That  is  not  proved  in  evidence,  and  m  vaj 
opinion,  the  onus  being  upon  him,  and  he  not  pro- 
ducing any  evidence  of  it,  he  has  failed  upon  that. 
I  was  told  that  the  defendants  could  give  evidence 
to  show  that  there  was  working  in  that  time,  but 
I  did  not  call  upon  them  to  do  so,  because  the 
onus  of  proof  was  upon  the  plaintiff.  As  I  have 
mentioned,  the  8th  March  1846  was  the  time 
when  the  five  years  expired.  Then  in  Dec.  1846 
the  dtaintiffs  applied  for  a  regale  of  the  Rising 
Stm  Engine  Grate — ^not  in  terms,  I  am  told,  for  the 
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Bising  Sun  Engine  Grale — but  it  is  not  in  dispnte 
that  what  was  applied  for  was  in   reality  the 
Bising  San   Engine   Giale,  and  that  application 
was  duly  entered  in  the  book,  and  there  was  no 
prior    application.      So  far    as  regards  that,   I 
should     say    it    appears    at    that     date     that 
all     applications     for     a     gale     were    entered 
in  the  book  independently  of  whether  or  not  the 
gale  was  fall  at  the  time.     Then,  on  the  10th 
Sept.  1847,  a  precisely   similar  application  was 
made  by  the  same  parties,  the    plaintiffs,  with 
respect  to  the  Union  G-ale.    I  say  the  plaintiffs, 
because,  although  one  of   them  has  died  in  the 
coarse  of  the  action,  nothing  really  turns  upon 
that  now.  That  application  was  made,  but  nothing 
was  done  under  it  for  the  Morrells,  and  after  their 
death  their  trustees  were  in  possession  of  these 
gales,  so  far  as  an  unopened  gale  coold  be  said  to 
be  in  possession  of  anyone,  and  from  that  time 
down   to  the  year  1877  thw  regularly  paid  the 
dead  rent  for  those  gales.    The  Union  Gale  never 
was  worked  during  the  whole  of  that  time.    The 
Bising  Sun  Engine   Grale  was  worked  by  getting 
coal  from  it  from  1847  to  1861,  and  mast  have 
been  worked  to  a  certain  extent  a  little  before 
1847;  and,  when  J  said  that  the  dead  rent  was  paid 
during  the  whole  time,  I  suppose  that  the  dead 
rent  was  swallowed  up  by  a  royalty  daring  the 
time  that  the  royalty  was  paid.    But,  subject  to 
that,  the  dead  rent  was  paid  upon  it  down  to  the 
year  1877.    The  state  of  facts  is  shown  by  the 
admissions,  and  it  appears  that  on,  or  very  shortly 
after,  the  24th  May  1877  the  gayeller  served  upon 
Morrell's   trustees    two    notices,    one    of    which 
stated  that  the  holders  of  the  Bising  Sun  Engine 
Gale  had  desisted  from  working  the  same  for  five 
yeai^  after  the  vein  of  coal  had  been  gained,  and 
stated  that  such  ^le  had  become  liable  to  be  for- 
feited to  Her  Majesty,  and  would  be  so  forfeited 
vnlesii    the  workings   were    bond  fide    resumed 
before  the  30th  June  1877.    That  period  of  five 
years   after  the  vein  of  coal  had  been  gained  is 
fixed  by  the  9th  rule,  which  I  did  not  read.    The 
4th  rule  haying  provided  for  the  state  of  things 
if  workings  had  not  begun,  the  9th  rule  provideid 
for  the  state  of  things  if  the  workings  had  been 
begun  and  were  then  discontinued  for  five  years 
after  the  vein  of  coal  had  been  gained.   Therefore 
they  had  been  discontinued  at  any  rate  from  1851 
down  to  1877.    And  by  the  other  of  these  notices 
the  gaveller    stated  that    the  said  Union   Gale 
would,  upon  the  expiration  of  five  years  from  the 
date  of  the  award  of  the  commissioners  of  1872 — 
which  period  would  be  on  the  11th  June  1877 — 
become  forfeited  to  Her  Majesty  unless  Morrell's 
trustees  should  have  sooner  bond  fide  commenced 
opening  such  gale.    Nothing  was  done  under  that, 
and)  notwithstanding  the  notice,  Morrell's  trustees 
were  still  in  possession.     Then  on  the  17th  Sept. 
1877  the  gaveller  signed  two  notices  addressed  to 
the  trustees,  by  one  of  which  he  gave  them  notice 
that  the  Bising  Sun  Engine  Gale  had  become, 
and  he  thereby  declared  the  same  to  be,  forfeited, 
and  by  the  other  he  gave  them  a  similar  notice 
with  respect  to  the  Union  Grale,  that  that  had 
become,  and  was  thereby  declared  to  be,  forfeited. 
Tbesa  on  the  same  day  he  signed  two  other  docu- 
mentsaddressedtotheBeceiverof  Crown  Bents  and 
the  deputy  gaveller,  by  which,  after  reciting  that 
th^  had  been  forfeited,  he  authorised  them  to 
make  entry  and  take  possession  of   these  gales. 
Ifow,  those  notices  were  sent  on  the  18th  Sept. 


1877,  and  it  appears  that  nothing  was  done  under 
them,  and   pcwsession  was    not    actually  taken 
under  them  until  the  28th.    In  the  meantime  the 
two  notices  addressed  to  Morrell's  trustees  were 
served  upon  their  solicitors  on  the  19th  Sept. 
1877,  and   either  on  that  or   on  the  following 
day — at  any  rate,  before  the  21st  Sept. — the  fact 
of  those  notices  addressed  to  the  trustees  haying 
been  served  upon  the  solicitors,  and  the  contents 
or  effect  of  the  notices,  were  communicated  to 
Morrell's  trustees.    Then,  on  the  21st  Sept.,  that 
is  to  say,  after  Morrell's  trustees  had  notice  of 
what  had  been  done,  the  defendant  Young  made 
two  applications  to  have  gales  granted  to  him  of 
these  two    plots  of   land  or    mineral,  and    the 
gayeller  declined  to  receive  those  applications  or 
either  of  them,  or  to  enter  them  in  the  books  of 
the  gaveUor  kept  for  that  purpose,  on  the  ground 
that  by  reason  that  the  forfeiture  of  the  galee 
was  not  complete  at  the  date  thereof,  the  gales 
were  not  open  gales  capable  of  being  applied  for. 
Then  the    admissions  state  that   possession  was 
not  taken  until  the  28th  Sept.  and  then  it  apjiears 
from  the  admissions  also  that  the   plaintm   oa 
the  28th,  after  the  gaveller  had  taken  possession, 
made  application  under  the  Act  for  grants  to  him 
of  those  two  gales.     Therefore  his  case  tumdd 
upon  his  giving  the  applications  in  1846  and  1847 
respectively ;  and,  secondly,  upon  the  application 
of    the  28th   Sept.  1847.     In  addition  to  that. 
Young,  whose  application  had  not  been  entered, 
presented  a  petition  of  right  to  have  it  declared 
that  he  had  a  right  to  be  entered,  and  a  decision 
was  come  to  in  his  favour  on  the  8th  Dec.  1880, 
and  the  grant  of  the  gales  to  him  was  afterwards 
completed,  although  that  appears   to  have  been 
done  after  this  action  was  commenced.     Now,  the 
first  point  taken  by  Mr.  Wood  was  this :  that  at 
the  time  when  the  plaintiff's  applications  were 
made  in  1846  and   1847  respectively,  the  gales 
were    already   forfeited ;    that    they  were    open 
gales,  and  that  there  is  no  reason  therefore  why 
that    application,    which    was    admittedly  first, 
should  not  have  full  effect  given  to  it.    The  first 
question,  therefore, is.  What  istheeffect  of  omission 
to  work  for  the  five  years  from  the  date  of  the 
award  P     It  applies  beyond  all  question  to  the 
Union  Gale.    It  would  have  applied  to  the  Bising 
Sun  Engine  Gale  if  I  had  not  decided  the  first 
point  in  the  way  I  have  decided  it.    Now,  the 
29th  section  of  tne  Act  provides  for  the  majdng 
of  an  award  in  the  terms  I  have  read  already, 
and   I  will   not   read    it    again.     It    then    pro- 
vides this,  and  I  will   read  the  words  shortly 
so  far  as  they  are  applicable  to  this  case :  [His 
Lordship  read    from  the  Act  and    continued;] 
It  is  said  that,  under  that  section,  as  soon  as  there 
is  any  default  in  working  under  the  rules,  or  non- 
compliance with  the  rules  under  those  words, 
there  is  an  absolute  forfeiture  which  cannot  be 
got  rid  of.    At  the  end  of  the  five  years  the  gales 
therefore  came  to  an  end,  without  the  exercise  of 
any    discretion    by   the  gaveller  or  any    other 
person.    In  the  first  place,  if  the  Legislature  had 
intended  that,  I  think  they  would  have  said  so. 
Ifothing  would  have  been  easier  than  to  haye 
said  "  it  shall  be  forfeited  and  come  to  an  end." 
I  say  nothing  about  the  construction  of  those 
words  if   they  had  been  there,  but  where  the 
words  are  not  "shall  be  forfeited,"  but  "  shall  be 
liable  to  be  forfeited,"  it  seems  to  me  that  what 
was  intended  was  not  that  there  should  be  an 
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absolute  forfeiture  out  and  ont,  but  a  liability  to 
forfeiture  which  might  or  might  not  be  enforced. 
Then  the  first  amended  rule  which  I  read  recog- 
nises precisely  the  same  thing,  when  it  says : 
"The  true  meaning  of  rule  4  ....  is  Uiat 
all  persons  ....  who  shall  not  bond  fide 
commence  opening  the  same  within  the  space  of 
five  years  ....  are  and  shall  be"  not 
"  evicted,"  bnt  "  liable  to  be  evicted."  Therefore, 
clearly  again  it  points  to  the  liability  that  a 
person  comes  nnder  of  his  being  evicted,  and  not 
to  the  absolute  certainty  of  the  loss  of  the  gale 
coming  to  an  end  without  anything  further  being 
done.  Then,  further  than  that,  it  is  not  only  that 
it  shall  be  liable  to  be  forfeited,  but  there  are 
other  words;  it  says  they  "  may  be  evicted."  Now, 
I  do  not  think  those  words  throw  much  light 
upon  it,  because  "  may  be  evicted "  are  words 
which  I  think  might  be  used  even  if  the  for- 
feiture had  been  clear  and  absolute.  It  would  not 
follow  that  the  eviction  should  be  compulsory. 
The  gaveller  might  do  as  he  pleased  about  that. 
Bnt  then  the  further  words  at  the  end  seem  to 
jne  very  important  because  they  seem  to  provide, 
in  addition  to  the  right  of  eviction,  that  there 
shall  be  something  else,  and  it  says  that  the  com- 
jAiance  with  the  rules  and  regulations  may  be 
enforced  by  injunction  or  otherwise.  It  is  quite 
true  that  an  injnnction  might  be  granted  in  case 
of  a  threatened  breach  of  covenant,  and  such 
things  are  not  unfamiliar  ;  but,  in  ninety-nine 
cases  out  of  a  hundred  where  an  injunction 
Las  been  granted,  it  is  where  a  breach  has 
taken  place,  and  I  think  that  clearly  contem- 
plates the  granting  of  an  injunction  to  enforce 
the  regnlations  where  a  breach  has  taken 
place.  Now,  if  a  breach  has  taken  place, 
according  to  the  argument  of  the  plaintiffs,  this 
lease  would  be  entirely  at  an  ena,  without  the 
option  of  anybody  to  continue  it ;  and,  if  so,  I  do 
not  see  how  there  could  possibly  bo  any  injnnc- 
tion granted  to  restrain  any  further  breach  of  it, 
when,  by  the  mere  fact  of  the  breach  taking  place, 
the  interest  of  the  gales  had  entirely  come  to  an 
end.  It  seems  to  me  that  from  beginning  to  end 
that  section  contemplates  the  liability  to  a  for- 
feiture, bat  not  forfeiture  unless  the  party 
having  the  right  to  take  advantage  of  it  chooses 
to  express  a  wish  to  that  effect.  Then  there  is 
this  further,  that  this  section  and  the  award  made 
under  it  both  recognise  the  analogy  between  the 
state  of  things  existing  where  a  man  had  a  gale 
under  a  licence  and  the  condition  of  a  lessee  under 
a_  lease.  The  two  things  are  treated  as  being  very 
similar.  It  is  to  be  effected  as  might  be  done  on 
the  forfeiture  of  a  lease  for  breach  of  condition, 
l^ow,  in  a  lease,  it  is  quite  clear  where  the  pro- 
vision is  expressed  that  on  a  breach  of  condition 
the  lease  shall  be  void  to  all  intents  and  purposes 
whatever,  that  does  not  mean  void  in  the  sense  in 
which  a  person  not  a  lawyer  might  understand  it, 
but  it  means  this,  "  shall  be  void  if  the  person 
who  is  entitled  to  take  the  benefit  of  the  tox>- 
vision  chooses  to  say  that  it  shall  be  so."  But 
then  it  is  said  that  that  does  not  apply  here,  not- 
withstanding the  reference  by  analogy  to  a  lease, 
because  it  is  said  the  whole  matter  rests  with  the 
lessor  and  lessee,  and  no  third  person  is  interested 
in  it,  whereas  here  a  person  who  applies  for  a 
gale  of  the  same  property — a  third  party ,  therefore, 
^has  an  interest  in  it,  and  would  have  a  right  to 
receive  the  grant  of  a  gale  if  the  other  interest 


was  out  of  the  way,  and  that  it  is  impossible  to 
say  that  he  is  to  have  an  option  whether  it  is  to  be 
eniorced  or  not ;  and,  if  that  is  so,  to  give  effect 
to  his  rights,  the  gaveUer  or  the  Crown  cannot 
have  the  option  which  beyond  all  question  a  land- 
lord has.  As  regards  tbaib,  it  seems  to  me  that 
the  person  who  exercises  the  right  to  say  whether 
forfeiture  has  taken  place  or  not,  is  the  person  who 
has  the  ri^ht  to  grant  the  gale  to  any  other  galee 
if  application  is  made  for  it,  and  that  it  is  left  to 
the  Crown,  or  to  the  representative  of  the  Crown, 
to  say  whether  the  forfeiture  shall  be  enforced  or 
not  and  when  it  shall  be  enforced,  and  I  do  not 
think  that  the  applicant  for  a  ^le  for  that  par- 
pose,  has  any  interest  in  it.  llien,  further,  it  is 
said  that  it  is  impossible  to  say  that  the  gaveller 
can  have  a  right  of  suspending  the  forfeiture  for 
such  time  as  he  pleases,  because  there  is  an  express 
provision  contained  in  the  Act  and  the  mles 
saying  that,  in  two  particular  cases,  he  may  extend 
the  time,  and  that  that  means  that  in  all  other 
cases  than  that  he  cannot  extend  the  time. 
Now  I  do  not  accept  that  argument,  for  this 
reason.  It  might  be  that  at  the  end  of  five  years 
the  right  to  forfeiture  had  accrued.  It  might  be 
that  the  galee  had  not  money  to  go  on  with,  bat 
saw  his  way  to  getting  money  for  the  purpose  if 
he  could  get  an  extended  term,  and  it  might  well  be 
that  a  further  term  should  be  granted  to  him 
if  the  person  making  the  grant  saw  that  he  was 
likely  to  carry  out  the  gale,  and  to  give  effect  to 
the  grant  of  the  gale  to  him ;  and  therefore,  under 
that  clause,  it  seems  to  me  that  the  persons  repre- 
senting the  Crown  would  have  a  right  to  say,  if 
they  thought  it  was  a  proper  case  for  it,  "  not- 
withstanding that  the  rignt  of  forfeiture  has 
accrued,  we  will  give  you  a  further  term  of,  say, 
five  years,"  or  whatever  time  it  mi^ht  be ;  "  we 
will  give  you  a  further  definite  time  m  which  you 
may  get  money  and  carry  out  the  gale."  And,  if 
so,  it  is  clear  they  could  not  take  any  further 
step  nntil  the  expiration  of  that  time.  Therefore 
the  right  to  remain  in  possession  for  a  given  time 
is  quite  a  different  thing  from  remaining  in  pos- 
session permissively  from  day  to  day  simply 
because  tne  person  who  has  power  to  evict  has  not 
chosen  to  put  his  power  in  force.  Therefore,  it 
seems  to  me,  that  the  option  of  waiving  the  right 
of  forfeiture  depends  on  whether  the  Crown  or 
its  representative  chooses  to  enforce  it,  and  that 
the  gale  continues,  notwithstanding  non- working, 
untu  that  option  to  take  possession  has  been 
exercised.  It  might  well  be,  in  the  present  case, 
that  it  was  not  exercised  because  it  was  considered 
better  for  the  miner  to  remain  liable  to  pay  the 
dead  rent  than  thatpossibly  the  mines  should  not 
be  worked  at  all.  Then,  the  next  point  raised  by 
Mr.  Wood  is  this  :  He  says  that,  even  if  there  was 
no  forfeiture,  and  the  gale  was  full,  and  that  the 
Morrells  were  the  galees  still,  his  applications 
made  in  1846  and  1847  were  good  applications, 
and  that  those  came  into  active  effect,  and  must 
have  effect  given  to  them  whenever  subsequently 
to  that  time,  if  ever,  the  gales  became  vacant; 
and  he  says,  under  those  applications  in  1846  and 
1847,  when  a  forfeiture  was  declared  some  time . 
in  1877,  the  plaintiffs  were  then  the  first  applicants, 
and  they  are  the  first  persons  who  ought  to  have 
the  grant  made  to  them.  Now,  that  raises  a 
question  which  I  am  told  has  never  been  actually 
decided,  whether  the  application  must  be  an 
application  made  at    the  time  when  a  gale  is 
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yacant  or  not.  Sect.  60  is  the  one  which 
points  to  the  way  in  which  applications  are  to 
Be  made,  and  that  provides  "that  the  gaveller 
or  deputy  gaveller  for  the  time  being  shall 
grant  gales  to  free  miners  in  the  order  of  their 
applications  in  writing  to  be  made  from  and 
after  the  passing  of  this* Act ;  and  the  entiy  of 
snch  applications  in  the  books  of  the  gaveller  or 
deputy  gaveller  shall  be  evidence  of  the  priority 
of  sach  applications  respectively."  Therefore  it 
is  said  that  the  applications  m  1846  and  1847, 
being  admittedly  pnor  in  point  of  date  to  any 
other  application,  mnst  have  effect  given  to  them 
as  soon  as  by  the  expiration  of  the  existing 
interest  a  new  grant  can  be  made.  It  appears  to 
me,  in  the  first  place,  that  that  construction 
would  be  extremely  inconvenient.  It  would  lead 
to  this :  that  yon  might  have  an  application 
made  as  a  matter  of  course  by  every  &ee  miner 
as  soon  as  he  attained  twenty-one  for  every 
gale  in  the  whole  district  and  the  whole  forest, 
and  the  inconvenience  of  having  such  a  number  of 
claims  -would  be  very  great  indeed.  It  is  quite 
true  that  he  never  could  get  a  grant  of  more  than 
three  (see  Act  of  1838,  s.  61),  and  as  soon  as  he 
got  three  there  would  be  an  end  of  it.  But  still, 
nntU  such  grants  were  made,  there  would  be  all 
these  applications  for  every  gale,  and  the  incon- 
venience, as  I  have  said,  would  be  extreme.  It  is 
said  that  sect.  60  does  not  say  in  terms  that  the 
application  shall  be  made  Only  when  the  gale  is 
empty ;  it  is  true  there  are  no  words  there  that 
BKV  it  in  terms,  but  I  must  say  I  think  that  is  the 
effect  of  it,  and  t  think  the  56th  section  rather 
points  to  the  same  conclusion.  I  do  not  say  that 
it  settles  it  at  all,  because  it  does  not ;  but  it  seems 
to  me  to  look  in  that  direction  very  strongly.  It 
provides  as  to  the  rules  to  be  observed  in  granting 
gales,  and  towards  the  end  of  the  section  there  is 
a  second  proviso :  "  Provided  nevertheless,  that  no 
gale  shall  nereafter  be  granted  until  fourteen  days' 
notice  at  the  least  of  the  application  for  the  same, 
specifying  the  situation  and  particulars  thereof; 
shall  nave  been  published  by  tne  said  gaveller  or 
dqmty -gaveller  for  the  time  being  in  some  one  or 
more  newspaper  or  newspapers  published  and 
circulated  in  the  said  county  of  Gloucester,  and  in 
Thich  notice  the  day  and  hour  on  which,  and  the 
place  at  which,  it  is  intended  to  grant  the  said 
gale  shall  be  specified."  Of  course  it  is  possible 
that  under  these  applications  made  in  1846  and 
1847  an  advertisement  might  be  issued  when  the 
sale  became  vacant  in  1877 — I  say  that  is  possible ; 
bat,  reading  the  section,  I  cannot  help  feeling 
strongly  that  the  Legislature  in  passing  it  were 
contemplating  the  case  of,  not  the  postponement 
for  an  indefinite  time,  but  the  provision  that  an 
application  shall  not  be  followed  by  a  groat  until 
fourteen  days  have  elapsed ;  that  is  to  say,  they 
are  contemplating  that  an  application  and  a  grant 
would  come  very  near  together,  and  they  are  post- 
poning the  time  for  the  grant  (in  order  that  notice 
may  be  given  to  other  persons)  to  a  time  beyond 
the  time  at  which  I  think  the  Legislature  thought 
the  grant  would  probably  have  been  made  but  lor 
that  postponement  taking  place.  Then,  farther 
than  that,  the  practice  m  the  office  has  been 
for  a  good  many  years  to  enter  only  those  appli- 
cations which  are  made  when  the  gale  is  empty ; 
and  the  practice  was  changed,  it  previously 
having  been  the  practice  to  enter  all ;  and,  though 
the  practice  in  the  office  does  not  bind  me  in  any 


way,  yet  it  shows  that  there  practically  has  been 
felt  the  very  serious  inconvenience  which  I 
pointed  out  might  possibly  arise  if  the  construc- 
tion was  adopted  which  has  been  put  forward. 
But  I  do  not  think  it  stops  there,  because  there 
seems  to  have  been,  I  will  not  say  a  judicial 
decision,  bat  an  express  opinion  against  Mr. 
Wood's  contention  on  the  subject.  In  the  first 
place,  I  have  been  looking  at  the  decision  of 
Malins,  Y.C.  on  the  demnrrer  in  the  case  of  Jams* 
V.  The  Queen.  I  find  that  he  says  (L.  Bep.  17 
Eq.  502,  509) :  "  Then,  being  a  free  miner,  he  has 
the  rights  which  he  had  in  point  of  fact  before 
the  passing  of  this  Act,  which  are  confirmed  to 
him  by  the  Act ;  and  amongst  the  rights  is  that 
of  applying  for  a  gale,  and,  as  I  read  the  Act  of 
Parliament,  the  gaveller  or  deputy  gaveller  (the 
gaveller  is  the  person  who  exercises  the  function, 
and  the  deputy  acts  for  him)  has  no  discretion 
whatever,  but  upon  an  application  being  made  by 
a  free  miner  for  a  gale  which  is  free  from  any 
other  application,  the  first  applicant  is  to  have 
the  gale.  What  the  gaveller  has  to  do  is  to  con> 
sider.  Is  the  applicant  a  free  miner  p  Does  he 
apply  for  a  gale  which  is  unoccupied  P "  Now, 
that  is  very  clear.  It  is  clearly  the  opinion  of 
the  jadge  at  that  time  that  the  application  must 
be  for  a  gale  which  is  unoccupied,  and  that  it  was 
not  his  duty  to  consider  any  application  for  a  gale 
which  was  made  at  a  time  when  that  gale 
was  already  given  to  the  possession  of  some- 
body else;  and  I  find  remarks  to  the  same 
effect  by  the  same  judge  upon  the  hearing  (5 
Ch.  Div.  153,  155),  and  there  he  points  out : 
"  Beddis's  grant  came  to  an  end  by  his  forfeiture 
in  1868,  and  it  would  be  very  inconvenient  to 
treat  the  application  of  Adams  and  Jordan  " — 
that  is,  a  previous  application — "  as  one  subsisting 
after  that  grant,  which  in  fact  was,  under  24  &  25 
Yict.  c.  40,  a  grant  of  the  fee  simple  of  the  gale, 
leaving  nothing  in  the  Crown  but  a  ri^ht  oF  re- 
entry for  forfeiture."  In  that  case  it  is  pointed 
out  that  all  that  the  Crown  has  got  when  the  ^e 
is  full  is  this — the  right  to  receive  the  rent  and 
royalty,  of  course,  and  also  a  right  of  re-entry  in 
case  of  forfeiture.  It  seems  to  me  that  it  would 
be  very  strange  if  the  construction  were  thau  the 
application  should  be  treated  as  made  to  the 
persons  who  had  no  such  right  but  that.  For 
instance,  supposing  an  application  were  made  now 
to  the  Crown  in  respect  of  property  which  the 
Crown  might  get  hereafter  by  escheat,  it  is  very 
unlikely  indeed  that  any  such  application  would 
come  to  anything,  and  an  application  for  a  gale 
when  it  is  full  seems  to  me  really  very  much  in  the 
same  position.  Then  there  is  another  case,  namely, 
Eas  pwrte  Young  and  Orindell  («W  atip.).  Now,  if 
Mr.  Wood's  argument  is  correct,  the  decision 
of  Bacon,  V.C.  in  Ex  parte  Young  and  Orindell 
was  entirely  misconceived.  The  point  was  this : 
The  application  was  by  Young  and  Grindell  to 
have  it  declared  that  the  forfeiture  was  complete 
between  the  21st  and  24th  Sept.,  when  their 
applications  were  nuMle.  Now,  il  the  application 
could  be  entertained,  and  ought  to  be  entertained 
and  entered  at  all  times,  tnere  is  no  possible 
ground  for  deciding  when  the  forfeiture  was 
declared;  it  is  decidedly  immaterial  when  the 
forfeiture  was  declared,  because,  if  the  forfeiture 
had  been  on  the  28th  only,  and  the  application 
had  been  on  the  23rd  or  24th,  still,  if  the  applica^ 
tion  might  have  been  properly  made  at  a  time 
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-when  the  gale  was  full,  it  ought  to  have  been 
entered.  It  would  have  been  a  complete  answer 
to  the  point  if  it  had  been  raised  by  the  petition 
there.  It  would  have  been  said  they  were  entitled 
to  have  their  application  entered  in  the  books, 
whether  the  forfeiture  had  been  complete  or  not ; 
and  not  only  did  no  one  sugeest  that,  but  the 
Vice-Chancellor  proceeded  to  deal  with  the  case 
on  the  footing  that  it  was  necessary  for  him  to 
decide  at  what  time  the  forfeiture  had  taken 
place,  because  (and  this  b  the  view  he  took)  if  the 
forfeiture  had  not  taken  place  before  the  appli- 
cation was  made,  the  application  could  not  be 
entered.  It  was  necessary,  therefore,  to  decide 
whether  the  forfeiture  did  or  did  not  take  place 
before  the  application  was  made.  The  common 
case  of  all  parties  on  that  occasion  was  one  which 
is  exactly  opposite  to  the  contention  of  Mr.  Wood 
now.  It  seems  to  me,  therefore,  that,  inasmuch 
as  the  applications  made  in  1846  and  1847  were 
made  long  before  there  had  been  any  act  as  to 
electing  to  forfeit,  those  applications  were  not 
good  applications.  Then  the  next  point  raised  by 
Mr.  Wood  is  that,  if  he  is  wrong  in  the  first,  and 
if  the  first  application  is  of  no  use,  then  the 
second  application  of  the  plaintiffs  on  the  28th 
Sept.  1877  is  good,  because,  though  their  first 
was  premature,  the  defendant's  application  on  the 
21st  and  24th  Sept.  was  premature  also,  and,  if 
that  were  so,  the  plaintiffs'  application  on  the 
28th  Sept.  was  the  first  one  made  after  the  gale 
was  empty.  Now,  for  that  purpose,  it  is  necessary 
to  consider  whether  on  the  21st  and  24th  Sept., 
when  the  defendant's  application  was  made,  the 
application  was  good  or  not.  It  seems  to  me 
clear  that  at  that  time  there  had  been  a 
forfeiture ;  and  with  respect  to  that,  in  the  first 
place,  I  refer  to,  without  citing  them  in  detail, 
the  cases  mentioned  by  Mr.  Karslake.  The 
only  one  I  intend  to  mention,  on  account  of 
some  observations  of  Littledale,  J.,  is  the  case 
of  Roberts  v.  Bavey  {uhi  sup.).  I  may  say  the 
case  was  this  :  There  was  trespass  for  breaking 
and  entering  the  lands  of  the  plaintiff.  Plea,  a 
licence  to  dig  for  a  term  of  twenty-one  years. 
Beplication,  that  the  supposed  licence  was  granted 
subject  to  a  condition  "  that  il  the  grantee,  his 
executors,  &o.,  should  neglect  to  work  the  mines 
for  a  certain  time,  or  should  fail  in  the  perform- 
ance of  all  or  any  of  the  covenants,  then  and  from 
thenceforth  the  indenture  and  the  liberties  and 
licences  thereby  granted,  should  cease,  determine, 
and  be  utterly  void  and  of  no  effect."  The 
question  was  what  that  meant.  Littledale,  J. 
says  (4  B.  &  A.  at  p.  671) :  "  The  replication  cannot 
be  supported.  It  seems  to  me  that,  according  to 
Doe  V.  Baneks  (4  B.  &  A.  401),  this  instrument  was 
liable  to  be  rendered  void  only  at  the  election  of 
the  grantor.  If  it  had  been  a  freehold  lease  of 
land  subject  to  a  condition  that  it  should  be  void 
on  non-performance  of  covenants,  it  would  have 
been  necessary  for  the  lessor  to  avoid  it  by  entry ; 
or,  if  that  were  impossible,  b^  claim.  This 
instrument  is  a  mere  licence  to  mg,  and  did  not 
pass  the  land.  An  actual  entry,  therefore,  was 
unnecessary  to  avoid  it ;  but  by  analogy  to  what 
is  required  to  be  done  in  order  to  determine  a 
freehold  lease,  which,  by  the  terms  of  i*-.  is  to  be 
void  on  the  non-performance  of  covu:i->nt3,  it 
seems  to  follow  that,  to  put  an  end  to  this  licence, 
the  grantor  should  have  given  notice  of  his 
intuition  so  to  do.    The  giving  of  such  notice 


in  the  case  of  an  instrument  like  this  is  equiva- 
lent to  an  entry  or  claim  by  the  grantor  of 
a  freehold  estate  to  which  a  condition  is  annexed." 
The  opinions  of  the  other  judges — Parke,  J.  and 
Denman,  C.J. — were  to  the  same  effect.  I  do  not 
think  I  need  to  refer  to  other  cases  on  that  point 
except  that  I  wish  to  refer  to  the  very  clear  state- 
ment given  in  the  judgment  in  the  Court  of  Ex- 
chequer Chamber  in  1871  in  the  case  of  Clough  v. 
London  and  North-Western  BaUway  Company  (25 
L.  T.  Bep.  N.  S.  708 ;  L.  Kep.  7  Ex.  26),  where 
the ,  judgment  was  pronounced  by  Mellor,  J., 
which,  I  think,  in  another  case.  Lord  Blackbnra 
says  that  he  himself  prepared  [Searf  v.  Jardine, 
7  App.  Cas.  at  p.  360).  At  page  34  there  is  this 
very  clear  statement  of  the  law,  perhaps  the 
clearest  which  can  be  found  anywhere.  What 
was  being  dealt  with  there  was  the  question  when 
a  contract  obtained  by  fraud  could  be  got  rid  of, 
what  act  could  get  rid  of  it,  and  the  judgment  is 
this :  [His  Lordship  read  the  judgment,  beginning 
at  the  words,  "  We  agree  that  the  contract  con- 
tinues vaUd,"  down  to  the  words,  "  it  will  preclude 
him  from  exercising  bis  right  to  rescind,  on  the 
following  page,  and  continued  :]  Now,  that  being 
the  law,  wnat  took  place  here  was  tins :  First  of 
aU  there  is  a  formal  notice  given  in  May  1877  that, 
if  the  galee  does  not  work,  there  will  be  a  for- 
feiture. Of  course,  if  that  were  all,  that  would 
be  nothing;  but  that  is  a  warning  in  the  first 
instance.  But  then  that  is  followed  by  the  order 
made  to  the  receiver  to  take  possession,  and  that 
was  a  deliberate  act  of  determination — a  statement 
that  an  election  had  been  made  and  a  direction  to 
him  to  take  possession — a  direction  which  was  not  a 
mere  threat,  but  a  direction  which  was  acted  upon 
as  soon  eis  the  man  was  able  to  act  upon  it, 
although  it  did  not  happen  to  be  for  about  ten 
days.  Then  that  order  when  delivered  was  at 
once  communicated  to  Morrell's  trustees,  and  they 
knew  of  it,  and  it  appears  to  me,  at  any  rate,  ths^ 
as  soon  as  it  was  communicated  to  them  there  was 
an  end  of  the  matter,  because  it  was  a  matter 
which  could  not  have  been  revoked  except  by 
the  persons  who  had  given  the  notice  to 
Morrell's  trustees,  who  would  have  had  a  right 
to  say,  "You  elected  to  determine  and  com- 
municated that  to  us,  and  we  at  this  time  are 
perfectly  free."  I  think  Morrell's  trustees  would 
have  had  a  right  to  say  so.  And  so  in  the  same 
way,  as  they  were  bound  by  it  and  had  the  benefit 
of  it,  the  other  parties  giving  the  notice  were  also 
bound  by  it,  and  they  had  the  benefit  of  it.  Then 
I  find  that  this  very  point  was  decided  by  Bacon, 
V.C.,  because,  although  Mr.  Wood  put  it  to  me 
that  all  he  decided  was  that  there  was  a  notice  at 
any  rate  as  early  as  the  17th,  I  find  in  the  note  at 
the  end  of  the  report  that  the  order  made  is  this, 
"  Order  the  applications  on  the  21st  and  24th 
Sept.  to  be  entered  in  that  order,  the  forfeiture 
being  declared  to  be  on  the  17th."  Therefore 
there  was  an  express  decision  by  the  Yice- 
Chancellor  by  the  ord»  that  the  forfeiture  did 
take  place  at  that  time.  Now,  Mr  Wood  says 
that  his  client  was  not  there  on  that  occasion,  and 
that  is  perfectly  true.  It  is  not  therefore  a 
decision  against  him  in  the  sense  of  being  res 
judicata ;  but  as  against  him  it  is  a  case  so  pre- 
cisely in  point,  so  indistinguishable  from  the 
present,  that,  there  being  no  decision  of  any  sort 
to  the  contrary,  I  should  not  hesitate  for  a 
moment  to  follow  the  decision  of  Bacon,  Y.C.  on 
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ibak  point  even  il  my  vie-w  yrere  more  doubtful 
titan  it  is;  but,  independently  of  that,  I  quite 
agree  in  the  view  that  he  took,  and  I  think  his 
decision  is  a  clear  one.  Then  there  is  one  further 
observation  to  be  made,  that  is,  that  in  this  case 
it  is  not  really  very  important  what  took  place  or 
not,  because  the  re-entry  on  the  28th  is  entirely 
immaterial.  For  the  Crown  to  have  all  the  benefits 
arising  from  re-entry  and  no  actual  re-entry 
is  necessary  at  all,  bemuse  under  the  Act  which 
was  referred  to  (the  Queen's  Bemembrancer  Act) 
there  is  this  express  provision,  that  re-entry  in 
the  case  of  the  Crown  is  not  necessary.  If,  there- 
fore, in  the  case  of  a  subject  it  would  have  been 
neeessaiy — «id  here  I  do  not  think  it  would, 
because  it  appears  to  me  that  the  giving  the 
notice  was  all  that  could  be  done  under  the  cir- 
cumstances— but,  even  supposing  it  were  neces- 
sary in  the  case  of  any  party  other  than  the 
Crown,  it  was  not  necessary  in  the  case  of  the 
Crown.  In  my  opinion  therefore  the  gales  were 
vacant  at  the  time  that  the  applications  of  the 
defendants  were  made  on  the  21st  and  24th  Sept. 
That  being  so,  those  applications  were  good  and 
prior  to  the  subsequent  applications  of  the  plain- 
tiff, and  the  defendants  therefore  are  entitled 
imder  them.  Under  these  circumstances  the 
plaintifTs  case  faUs,  and  the  action  is  dismissed 
with  costs. 

Solicitors  for  plaintiff,  Peaeoek  and  Goddard,  for 
John  Hullett,  Coleford,  Gloucester. 

Solicitors  for  defendants,  Starling  and  Giblett, 
for  WiUiam  Bolerts,  jun.,  Coleford,  Gloucester. 


May  28  and  June  11. 
(Betare  Peabson,  J.) 
Be  TuGWELL.  (a) 

Lands  Clatisea  Contolidation  Act  1845  (8  ^9  Vict. 
e.  18),  IS.  7,  69,  78 — Person  of  unsound  mind  not 
to  found — Compulsory  purdiase  of  land — Pur- 
chase by  agreement — Confirmation  by  committee 
— Confirmation  by  heir-at-law — Conversion  into 
personalty — Fund  in  court — Payment  out. 

A  corporation  gave  notice  under  the  L.  C.  C.  Act 
1845  of  their  irUention  to  take  lands  belonging  to 
a  person  of  unsound  mind  not  so  found  by  in- 
quisition. Her  unde  assumied  to  act  for  her,  and 
surveyors  were  appointed  by  him  and  the  corpora- 
tion, and  the  pneefiaeed  was  paid  into  court  to  the 
credit  of  tlie  corporation.  Tlie  money  was  after- 
wards paid  into  court  to  the  credit  of  the  corpora- 
tion. It  was  afterwards  invested,  arid  placed  to 
the  credit  of  on  accourU  "  Ex  parte  the  [corpo- 
ration'] ;  tlie  aecoujU  of  P.  T.,  a  person  of  un- 
sound mind." 

P.  T.  was  afterwards  duly  found  to  be  a  lunatic, 
and  committees  were  appointed,  to  wlwm  the 
dividends  were  subsequently  ordered  to  be  paid 
for  application  in  the  same  manner  as  tlie  rents 
had  been  applied  previous  to  the  sale. 

No  conveyance  to  the  corporation  was  ever  executed. 

Upon  P.  T.'s  death  tlie  question  arose  whetlier  the 
fund  in  court  representing  tlie  purcliase  money 
was  to  be  treated  as  really  or  personalty ;  and  a 
petition  was  accordingly  presented  by  the  lieir-at- 
law  ashing  thai  it  might  be  paid  ovi  to  him,  he 
being  willing  to  convey  the  land  to  the  cor- 
poration. 
(a)  Beported  by  H.  Q.  WiLLJHK,  Eh),  Buristei-kt-Law. 


Held,  that  the  petition  must  be  granted,  on  the 
ground  that  realty  of  a  person  of  unsound  m,ind 
could  only  be  converted  by  tlie  statutory  and 
proper  methods,  which  had  not  been  observed. 

Eiaparte  Flamank  (1  Sim,.  N.  8.  260)  disapproved.. 

In  1854  Phoebe  Jackson  Tugwell,  a  person  of 
unsound  mind  not  so  found  by  inquisition,  was 
beneficially  entitled  in  possession  to  certain  free- 
hold hereditaments,  part  of  the  rents  of  which 
were,  under  an  order  in  an  action  of  Tugwell  v. 
TugweU,  applicable  for  her  maintenance  and 
support. 

In  the  course  of  that  year  the  Mayor,  Common- 
alty, and  Citizens  of  the  city  of  London  (herein- 
after called  the  corporation),  under  the  powers  of 
the  Clerkenwell  Improvement  Act  1851,  which 
incorporates  the  Lands  Clauses  Consolidation  Act 
1845,  gave  notice  of  their  intention  to  take  part  of 
thepremises. 

There  being  at  ihe  time  no  person  who  could 
legally  act  for  Miss  Tugwell,  a  claim  was  (under 
legal  advice)  sent  in  on  her  behalf,  signed  by  her 
uncle,  H.  Tugwell,  for  her.  He  also  appointed  a 
surveyor  to  act  for  her,  and  the  purchase  money 
was  'afterwards  fixed  at  44682.  15«.  by  such  sur- 
veyor and  the  surveyor  acting  for  tno  corpora- 
tion. 

On  the  14th  July  1854  the  purchase  money  was 
paid  into  court  to  the  credit  of  the  corporation, 
in  the  matter  of  the  Clerkenwell  Improvement  Act 
1851 ;  and  on  the  20th  Jan.  1855,  on  the  petition 
of  Phoebe  Tugwell  by  H.  Tugwell,  her  next  friend, 
it  was  ordered  that  the  purcnase  money  should  be 
invested  in  New  Three  per  Cent.  Annuities,  and 
the  dividends  paid  to  H.  Tugwell,  to  be  applied 
by  him  in  the  same  manner  as  the  rents  of  the 
premises  were  by  the  decree  in  Tugwell  v.  Tug- 
weU directed  to  be  applied.  The  purchase  money 
was  afterwards  duly  invested,  and  at  the  time  of 
the  petition  was  represented  by  48601.  14«.  lOd. 
New  Three  per  Cent.  Annuities  standing  to  the 
credit  of  an  account  entitled, "  Ex  parte  the  Mayor, 
Commonalty,  and  Citizens  of  the  City  of  London. 
The  account  of  Phcobe  Tugwell,  a  person  of  un- 
sound mind." 

In  1860  Miss  Tugwell  was  duly  found  to  be  of 
unsound  mind,  and  committees  of  her  person  and 
estate  appointed. 

Upon  ner  death,  intestate,  in  Jan.  1884,  the 
question  arose  whether  the  fund  in  court  was  to 
be  treated  as  realty  or  personalty. 

It  was  not  clear  under  which  section  of  the 
L.  C.  C.  Act  1845  the  money  had  been  paid  into 
court  in  1854.  Requisitions  on  title  had  been 
delivered  on  behalf  of  the  corporation;  but  no 
conveyance  of  the  premises  to  them  had  ever  been 
executed.  The  City  Comptroller  had  stated  at  the 
time  that  the  corporation  would  be  satisfied  with 
a  conveyance  by  any  person  empowered  by  the 
court  in  any  way  for  the  purpose,  and  that  he  con- 
sidered the  case  as  one  ot  a  compulsory  sale. 

A  petition  was  presented  by  the  heir-at-law  of 
Miss  Tugwell,  asking  for  the  payment  and  transfer 
out  to  him  of  the  funds  in  question.  It  now  came 
on  for  hearing. 

Vernon  B.  Smith  for  the  petition. — Either  the 
premises  were  taken  properly  under  the  Act,  in 
which  case  the  money  is  land  under  sect.  69 ;  or 
they  were  taken  improperly,  and  are  therefore 
unconverted,  it  being  impossible  for  a  persrai  of 
unsound  mind  to  consent  to  conversioi^QQ  I  ^ 
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Northmore  Lavnvnee  for  the  administratrix  of 
Misa  Tugwdl. — ^The  case  is  covered  by  Ex  parte 
Flamank  (1  Sim.  N.  S.  206).  If  the  premises  were 
not  properly  taken,  the  heir-at-law  has  his  remedy 
against  the  corporation.  The  conrt  may  distri- 
bute the  money  under  sect.  78.    He  referred  to 

KeUand  t.  Fulford,  6  Ch.  Div.  491 ; 

S»  Barker,  4A  £.  T.  Bep.  N.  S.  33 ;  17  Ch.  Dir.  241. 

Sir  A.  Watson  for  the  corporation. — The  com- 
mittee confirmed  the  sale  to  us  by  'obtaining  an 
order  after  his  appointment  that  the  dividends 
should  be  paid  to  nim. 

Vernon  B.  Smith  in  reply. — ^In  Be  Flamank  the 
land  was  taken  under  compulsory  powers  and  not 
by  agreement.  The  money  here  was  paid  in 
under  sect.  69.  H.  Tugwell  acted  as  a  trustee  for 
Miss  Tugwell  vithin  the  meaning  of  sect.  7.  He 
referred  to 

Be  Harrop,  3  Dr.  726. 

His  Lordship  reserved  judgment. 

Jwne  11. — FZAHSON,  J.  (after  stating  the  &cts). 
— When  I  first  heard  the  circumstances  of  the 
case  I  thought  it  was  so  plain  that  there  really 
could  be  no  doubt  about  it,  for  it  is  clear  that  it  is 
impossible  to  change  the  character  of  property 
belonging  to  a  person  of  unsound  mind,  not  so 
found  by  inquisition,  except  by  statutory  autho- 
rity of  some  sort  or  other.  Now,  the  land  in 
question  in  the  present  case  was  taken  by  the 
corporation  at  a  time  when  the  owner  was  a  person 
of  unsound  mind  not  so  found,  and  it  seems  to 
have  been  valned  under  the  clauses  of  the  Lands 
Clauses  Consolidation  Act  which  relate  to  persons 
under  disability.  The  purchase  money  was  paid 
into  court,  and  the  committee  who  was  afterwards 
appointed  received  the  dividends  upon  such 
money,  and,  under  an  order  of  the  court,  applied 
them  for  the  benefit  of  the  owner  in  the  same 
manner  as  the  rents  and  profits  of  the  land  had 
been  applied.  And  now  here  is  the  heir-at-law 
perfectly  willing  to  confirm  the  sale  and  convey 
the  land  to  the  corporation,  and  he  asks  to  be  paid 
the  money.  The  facts  being  as  I  have  stated 
them,  I  confess  I  should  be  surprised  to  find  that 
there  is  any  doubt,  for  in  cases  of  disability  the 
Lands  Clauses  Act  expressly  says  that  land  is  to 
be  treated  as  land,  and  I  am,  as  I  have  said,  not 
aware  of  anything  but  statutory  authority  which 
can  change  it.  Mr.  Northmore  Lawrence,  how- 
ever, arguing  for  the  personal  representatives  of 
the  lunatic,  has  cited  to  me  the  decision  of  Lord 
Cranworth  when  Vice- Chancellor  in  Be  Cross; 
Ex  parte  Flamank,  and  I  agree  that  that  decision 
does  seem  to  cover  the  present  case ;  but,  having 
read  the  report  of  it  very  carefully,  I  must  say 
that,  with  all  respect  for  the  Vice-Cnancellor,  I  am 
utterly  unable  to  follow  it.  The  reasons  that 
Lord  Cranworth  gives  in  that  case  do  not  satisfy 
me  that  a  title  had  properly  been  gained  by  the 
personal  representatives  of  the  lunatic.  In  that 
case  the  owner  of  the  lands,  Cross,  like  Miss 
Tugwell  in  the  present  case,  was  of  unsound 
mind.  Notice  of  the  company's  intention 
to  take  the  land  was  duly  served  on  him,  and 
no  regard  paid  to  it.  The  property  was  then 
valued  by  a  jury  and  taken  by  the  comMny, 
and  the  purchase  money  paid  into  court.  There 
are  two  or  three  sentences  at  page  267,  which 
contain  the  gist  of  the  Yice-ChanceUor's  judg- 
ment. He  says:  "Now  did  sect.  7  authorise 
Cross  to  sell,  or  did  it  not  p    If  it  did,  the  effect. 


in  my  opinion,  was  to  make  his  contract  as  good 
as  ii  he  had  been  compos  itientis;  and  his 
executrixes  would  clearly  be  entitled  to  the  7401. 
He  was  compelled  to  sell ;  but,  when  he  had  sold, 
he  stood  in  the  same  situation  as  he  would  have 
been  in  if  he  had  been  compos  mentis  and  had  sold 
voluntarily."  Looking  at  sect.  7,  however,  I 
cannot  think  that  it  can  be  construed,  as  Lord 
Cranworth  really  says  it  can,  to  authorise  a  person 
of  unsotmd  mind  to  do  that  which  he  was  not  in 
a  condition  to  do.  [His  Lordship  read  the 
material  parts  of  the  section  and  proceeded:] 
Now,  as  that  clause  puts  in  that  the  persons  who 
are  to  be  able  to  sell  and  convey  are  not  the 
infants,  lunatics,  and  so  on,  themselves,  but  their 
guardians  or  committees,  I  think  it  cannot  be 
held  to  mean  that  a  man  who  from  the  condition 
of  his  mind  cannot  agree  shall  be  able  to  agree ; 
and  then  follow  clauses  showing  the  steps  to  be 
^taken  in  cases  of  persons  being  under  disability. 
'I  am  clear,  therefore,  in  my  own  mind,  and  I  am 
bound  to  follow  my  conviction,  that  the  section 
did  not  allow  Miss  Tugwell  to  sell.  Then  Lord 
Cranworth  goe«  on :  "  If  he  was  not  authorised  to 
sell,  and  therefore  the  company  were  nob 
justified  in  taking  his  land  under  the  compulsory 
powers  of  the  L.  C.  C.  Act,  still,  the  devisees 
under  his  wiU  cannot  be  entitled  to  the  money. 
Their  claim  would  be  to  the  land,  and  not  to  the 
money.  And  it  does  not  lie  in  the  mouth  of  the 
company  to  make  the  objection ;  for  they  have 
taken  the  land,  and  therefore  they  cannot  say 
that  there  was  no  authority  to  take  it.  Therefore 
I  can  deal  with  the  money  in  no  other  way  than 
as  if  it  had  been  paid  for  the  purchase  of  laud 
sold  by  a  person  seised  in  fee,  and  who  was  com- 
petent to  sell  it."  I  have  read  that  over  a  great 
many  times,  and  it  seems  to  me  to  be  impossible 
to  understand  how  he  could  come  to  any  such 
conclusion.  For  it  amounts  to  this.  He  says 
that  the  mouey  is  In  court  as  proceeds  of  the  sale 
of  land ;  the  person  who  he  says  is  entitled  to  the 
land  is  willing  to  accept  that  money  as  the  price, 
and  to  confirm  the  purchase.  And  yet  he  comes 
to  the  extraordinary  conclusion  that  persons  who 
never  were  entitled  to  the  land,  and  who  did  not 
and  could  not  sell  it,  and  are  unable  to  confirm 
the  purchase,  are  yet  to  be  entitled  to  the  money. 
So  that  the  land  was  to  be  taken  from  the 
company  because  they  had  bought  from  the 
wrong  person ;  and  the  money  also,  because  they 
did  not  find  out  the  right  person  to  pay  it  to.  I 
cannot  understand  how  a  court  of  equity  can 
hesitate  to  do  justice  in  such  a  case ;  and  what- 
ever mistake  may  have  been  made  before  it  can 
now  be  remedied.  I  therefore  decide  that  the 
money  in  court  belongs  to  the  heir-at-law,  and 
must  be  paid  out  to  him  upon  his  undertaking  to 
execute  a  conveyance  to  the  corporation.  The 
costs  will  be  according  to  the  Act. 
Solicitors:  Wood,Bigg,e3xdiNash. 
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May  20  and  June  11. 
(Before  Peabson,  J.) 
/        Be  Watts;  Corkpord  v.  Eujott.(o) 

■^  Mortmain  Act — Interest  in  land — Mortgage  of  life 
interest  in  trust  funds  invested  on  -mortgage  of 
land — Mortgage  of  life  ittterest  and  of  estate  in 
remainder  in  similar  trust  funds. 

A  testator  gave  to  trustees  upon  trusts  in  favour 
of  charities  certain  property,  including  (a)  1001. 
due  to  himfrom  a  husband  and  wife,  and  secured 
by  a  mortgage  by  them  of  the  wife's  life  interest 
under  a  will  in  a  sum  of  money  which  was  at 
the  time  of  the  testator's  death  invested  upon  a 
mortgage  offreelwlds  ;  (b)  two  sums  of  8001.  and 
200{.,  due  to  him  front  a  widow  and  her  two  chil- 
dren, and  secured  as  to  the  8001.  hi  a  mortgage  of 
tiie  widow's  life  interest  and  one  child's  estate  in 
remainder  in  settlement  funds,  and  as  to  the  200/. 
hy  a  mortgage  of  such  life  interest,  and  the  other 
aiild's  estate  in  remainder  in  the  same  funds. 
The  settled  funds  were  at  the  time  of  the  testator's 
death  invested  upon  mortgages  of  freeholds. 

Held,  that  the  bequest  of  the  100/.  debt  was  good,  it 
being  pure  personalty,  since  the  testator  could  in 
no  manner  obtain  possession  of  the  land ;  but 
that  those  of  the  9001.  and  200(.  debts  were  void 
as  being  impure  personalty,  since  he  might,  not 
necessarily,  but  by  possibUtty,  obtain  possession 
of  the  land  by  foreclosure. 

In  Oct.  1880  the  testator  Mr.  Watts  died,  having 
by  his  -trill  (among  other  bequests)  given  certain 
charitable  legacies,  trhich  he  directed  should  be 
paid  out  of  such  part  of  his  personal  estate  as 
was  by  ]a,w  applicable  to  charitable  purposes,  and 
having  by  a  codicil  (after  certain  other  provisions) 
given  the  residue  of  such  part  of  his  personal 
estate  as  could  by  law  be  bequeathed  for  charit- 
able purposes  to  his  trustees  and  executors  upon 
trust  for  such  charities  in  Cheltenham  as  they 
should  select. 

Questions  having  arisen  as  to  what  parts  of  the 
testator's  personal  estate  came  within  the  above 
definition,  a  special  case  was  prepared,  submitting 
the  matter  to  the  court. 

The  case  contained  the  following  paragraph, 
viz.: 

Fart  of  the  teatator'a  penonal  estate  conaiated  at  his 
dea^  of  the  followiog  partioulan : 

(a)  A  Bsm  of  1001.  doe  to  the  testator  from  C.  O.  F. 
Kerins  and  Emma  hia  wife,  and  aeoiired  to  him  by  a 
aioBtasge  dated  lit  Jnly  1879,  and  made  between  the 
■■ad  C.  F.  O.  Iferina  and  Emma  bis  wife  of  the  one 
past,  and  the  teatator  of  the  other  part,  which  was  anb- 
■istinff  at  hia  death.  The  aeonrity  aaaisned  to  the  tes- 
tator Inr  the  said  mort{pi^  oonaiated  of  tue  life  estate  of 
the  aaid  Emma  Hevina  in  a  sum  of  80001.  derived  nnder 
the  will  of  her  father,  and  of  a  policy  of  aaanranoe  on  hia 
life.  The  aaid  will  anthoriaed  the  inveatment  of  the 
■aid  3000i.  on,  amongr  other  aeoDritiea,  real  aeonrity, 
and  anch  anm  was,  both  when  the  aaid  mortn^  waa 
axeonted  and  at  the  teatator'a  death,  inveatM  m  the 
namea  of  the  tmateea  of  the  father's  will  on  mori^Me  of 
oertain  freehold  dwellingr-honaes  aitoate  at  Chelteuuun 
in  the  oonnij  of  Olonoeater. 

(6)  A  anm  of  800{.  dne  to  the  teatator  from  Martha 
Smith,  widow,  and  Maria  Moriaon,  her  dangrhter,  and 
■eennd  to  hiia  bjan  indenture  of  mortgage  and  fonr 
aavetal  indentnrea  of  further  dhaige,  dated  reapeotively 
the  10th  May  1873,  the  1  at  Ang.  1874,  the  28th  Oot.  1875, 
the  30th  Oct.  1877,  and  the  10th  Ma^  1879,  and  reapeotively 
made  between  the  aaid  Maria  Smith  and  Maria  Moriaon 
(tiMn  Maria  Smith)  of  the  one  part  and  the  teatater  of 
the  other  part,  and  all  of  which  were  enbaisting  at  hia 

(a)  Beported  by  B.  G.  WnxiHK,  £aq.,  BarTiater«t-Law. 


death.  The  aeonrity  assured  to  the  testator  by  the  said 
mortgage  and  deeds  of  further  charge  consisted  of  the 
life  eatate  of  the  aaid  Maria  Smith,  and  the  half  share 
of  the  aaid  M.  Moriaon,  her  daughter,  expectant  on  her 
death,  in  the  tmst  f  onda  aettled  by  her  marriage  aatUe- 
ment.  Saoh  aetUement  anthoriaed  the  inveatmoit  of  the 
tmat  fnnd  on.  among  other  seonritiea,  real  aeonrity,  and 
both  on  the  ezeontion  of  the  aaid  mortgage  aeonritiea  and 
at  the  death  of  the  teatator  the  greater  part  of  the  tmst 
fnnd  waa  invested  in  the  namea  of  the  tmateea  of  tlM 
■•tUement  on  mortgage  of  real  eatate. 

There  was  also  a  sum  of  200L  due  to  the  testator 
from  the  said  Maria  Smith  and  her  other  child, 
Charlotte  Smith,  under  a  mortgage  of  2nd  Aug. 
1879,  of  a  nature  similar  to  that  in  the  case  of  the 
800/. 

The  special  case  now  came  on  for  hearing. 

Vernon  B.  Smith,  for  the  charities,  referred  to 

BhadboU  v.  Thornton,  18  Jnr.  £97. 

He  distinguished 

JBroofc  V .  BadUy,  L.  Bap.  3  Ch.  672. 

Yate  Lee,  for  the  executors,  referred  to 

Aihworth  V.  Ifunn,  43  L.  T.  Bep.  N.  S.  553 ;  15  Ch. 

Div.  863 ; 
AUres  v.  Bavis,  38  L.  T.  Bep.  N.  S.  733 ;  9  Ch.  Div. 
337, 

Peakson,  J.  —  The  question  in  this  case  is, 
whether  certain  parts  of  the  estate  of  the  testator, 
Mr.  Watts,  are  interests  in  land  within  the 
meaning  of  the  Mortmain  Act.  [His  Lordship 
stated  the  will  and  the  nature  of  the  1002.  mort- 
gage above  mentioned,  and  continued :]  All  there 
tore  that  the  testator  took  or  could  take  under  that 
mortgage  to  him  was  the  income  or  interest 
arising  out  of  the  mortgage  of  the  Cheltenham 
property,  which  latter  mortgage  might  at  any 
time  be  called  in  and  the  money  mvested  in 
consols.  His  mortgagor,  Mr.  Mevins,  had  only  a 
right  to  receive  the  income,  and  he  himself  could 
not  therefore,  either  by  foreclosure  or  in  any  other 
way,  obtain  the  estate.  It  would,  in  my  opinion, 
therefore  be  stretching  the  doctrine  too  far  to  say 
that  the  interest  taken  by  him  under  this  mort- 
gage was  an  interest  in  land  within  the  Act.  The 
next  two  items  I  must  take  together,  for  they 
relate  to  the  same  property.  [His  Lordship 
stated  the  nature  of  the  800/.  and  200/.  mort- 
gages above  mentioned  and  continued:]  It  ia 
plain  therefore  that,  by  virtue  of  these  two 
mortgages,  the  testator  obtained  control  not 
only  over  the  mother's  life  interest,  but  over 
the  whole  of  the  property.  He  could  have  fore- 
closed them  both  in  the  event  of  the  interest 
not  being  paid,  and  could  in  this  manner 
have  got  possession  of  the  land  comprised 
in  the  mortgages,  and  I  must  consequently 
hold  that  he  had  an  interest  in  land.  It  is  not  at 
all  like  the  former  case,  where  the  life  interest  and 
nothing  more  was  vested  in  him.  Here  he  might 
no  douLt,  not  necessarily,  but  still  by  possibility, 
obtain  possession  of  the  land  mortgaged,  and  I 
must  therefore  decide  that  these  two  debts  cannot 
by  their  nature  be  the  subject  of  a  charitable 
bequest. 

Solicitors,  Peacock  and  Goddard. 
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Saturday,  June  21. 

(Before  Pearson,  J.) 

Re  Hall  ;  Hall  v.  Hall,  (a) 

Will — Conatruction — Legacy — Beaiduary  gift — 
Charge  of  legacy  on  real  e»tat»— Additional 
legacy  given  hy  eodicU. 

The  principle  that  where  a  xoiU  contains  a  gift  qf 
legaeie*  and  re»idue  the  legaeiea  are  (in  the  event 
of  tlie  personal  estate  prooing  insufficient  for  their 
paytnent)  to  he  deemed  to  he  charged  upon  the  real 
estate  applies  in  favour  of  an  additional  legacy 
given  by  a  codicil  to  a  legatee  named  in  the  tcill. 

A  testator,  hy  his  wUl,  gave  3001.  to  his  wife,  and 
"  dIX  tlte  residue  of  \is  property,  of  whatever 
description,"  to  his  sister.  By  a  codicil  lie  left  to 
his  vnfe  "  the  sum  of  7001.,  in  addition  to  what 
Jhe  had  already  left  her  by  his  wHl." 

The  personal  estate  proved  insuffi^ent  for  Oie  pay- 
Tnent  of  debts  atid  legacies  infuU. 

Meld,  that  the  7001.,  as  weU  as  the  300Z.,  was 
charged  on  the  real  estate. 

On  the  27th  Jan.  1880  T.  E.  Hall  made  his  will, 
by  which,  aft«r  giving  certain  articles  of  furniture 
to  his  wife,  and  the  rest  of  his  furniture  to  his 
sister,  he  gave  and  bequeathed  to  his  said  wife  a 
Biun  of  3007.,  to  be  paid  to  her  within  three 
months  after  his  decease,  or  to  bear  interest  at 
the  rate  of  10  per  cent,  per  n-nnnm ;  and,  after 
Another  legacy,  he  gave  and  bequeathed  to  his 
said  sister  all  the  residue  of  his  property  of 
whatever  description. 

By  a  codicil,  dated  the  3rd  Jan.  1881,  the 
testator  left  to  his  wife  the  sum  of  700Z.,  in 
addition  to  what  he  had  already  left  her  in  his 
will,  and  altered  the  rate  of  interest. 

The  testator  died  in  1882,  and  the  will  was  duly 
proved  in  Feb.  1883.  It  was  found  that  the  per- 
sonal estate  was  insufficient  for  the  pa3rment  in 
full  of  the  debts  and  legacies.  There  was  some 
real  estate.  The  present  question  was  whether 
the  additional  bequest  of  700Z.  to  the  wife  was 
charged  upon  the  real  estate. 

T.  L.  Wilkinson  for  the  sister,  the  residuary 
legatee. — The  additional  legacy  is  not  charged  on 
the  real  estate.  I  admit  that  it  is  settled  that 
a  gift  of  residne,  following  a  gift  of  leKacies, 
operates  as  a  charge  of  the  legacies  upon  the  real 
estate : 

QreviUe  v.  Brown,  7  H.  L.  Cm.  689. 
And  it  is  also  settled  that  the  legacies  are  so 
•charged  even  where  they  are  given  later  in  the 
will  than  the  residue  .- 

XOiott  ▼.  Deartley,  U  L.  T.  R«p.  N.  &  198;  16 
Ch.  Div.  322. 

But  it  has  never  been  held  that  a  legacy  given  by 
a  codicil  is  charged  on  real  estate  by  virtue  of 
&  gift  of  residue  in  the  will. 

Bunting,  for  the  widow,  was  not  called  upon. 

PSASSOK,  J. — I  have  no  doubt  whatever  in  this 
case.  _  The  testator,  by  his  will,  gives  certain 
legacies,  including  one  of  3007.  to  his  wife ;  and 
then  he  gives  the  residne  of  his  property,  of 
whatever  description,  to  his  sister.  Then,  being 
of  opinion  that  ne  has  not  given  enough  to  his 
wife,  he  makes  a  codicil,  increasing  her  legacy  to 
10007.,  for  that  is  what  it  really  comes  to.  I  am 
clearly  of  opinion  that  the  10007.  must  come  out 
of  the  property  before  anything  goes  to  the  sister. 

,  (a)  Beported  by  H.  Q.  Whlikk,  Eaq.,  Baiii>ter'«t-Lair. 


There  can  be  no  difference  between  the  original 
legacy  and  the  additional  legacy.  Mr.  Wilkinson 
cannot  be  bold  enough  to  contend  that  the  money 
should  not  come  out  of  the  personal  estate;  and 
there  can  be  no  possible  reason  why  it  should  not 
come  out  of  the  real  estate. 

Solicitors  for  the  residuary  legatee,  Indermaur 
and  Broion,  for  Fisher,  Doncaster. 

Solicitors  for  the  widow,  Soicard  and  SheUon. 


Saturday,  June  21. 

(Before  Peabson,  J.) 

Clafhaji  v.  Andrews,  (a) 

Mortgage— Foreclosure — Costs  of  action  for  fore- 
closure of  mortgages  of  two  estates — Conveyancing 
Act  1881  (44  ^  45  Vict.  c.  41),  g.  17. 
The  costs  of  a  foreclosure  action  brought  by  a  mort- 
gagee in  respect  of  mortgages  to  him  of  two  dis- 
tinct estates  by  the  same  mortgagor  to  secure  two 
distinct  advances  will  not  be  apportioned  between 
the  two  estates,  but  an  account  will  be  directed  of 
what  is  due   to  the  plaintiff  for  principal   and 
interest  under  each  mortgage  and  of  the  whole 
costs  of  the  action,  and  the  mortgagor  uiU  not  be 
at  liberty  to  redeem  either  one  of  the  two  estates 
except  upon  payment  of  what  may  be  so  found  to 
he  due. 
In  1882  £.  Andrews,  the  defendant,  signed  an 
instrument  whereby  he  charged  and    agreed  to 
mortgage  an  estate  at  Leytonstone  in  favour  of 
A.  H.  Clapham,  the  plaintiff,  to  secure  repayment 
of  an  advance  of  1257.,  with  interest  at  5  per  cent. 
In  1883  the  defendant  mortgaged  to  the  plaintiff 
certain  hereditaments  at  Ratcliff  to  secure  another 
advance  of  2257.,  with  interest. 

Default  having  been  made  in  each  case,  the 
plaintiff  commenced  the  present  action  for  fore- 
closure of  both  mortgages.  The  defendant  did 
not  appear. 

The  only  question  was  as  how  the  costs  of  the 
present  action  should  be  provided  for,  having 
regard  to  sect.  17  of  the  Conveyancing  Act  1881, 
which  does  away  with  consolidation  of  mort- 
gages. 

StaUard  submitted  that  there  should  be  no 
apportionment  of  the  costs,  but  that  the  order 
should  be  that  an  account  should  be  taken  of 
what  was  due  to  the  plaintiff  in  respect  of  principal 
and  interest  upon  each  mortgage,  and  of  the  costs 
of  the  action,  the  defendant  to  be  at  liberty  to 
redeem  upon  payment  of  what  should  be  so 
found. 

Peaksok,  J. — ^The  mortgagor  cannot  bo  per- 
mitted to  redeem  either  estate  separately  without 
payment  of  the  whole  costs  of  the  action.  The 
whole  costs  of  the  action  must  be  included  in  the 
account  relating  to  each  estate. 
Solicitors,  Clapham  and  Fitch. 

(a)  Beported  by  K.  Qt.  WnxiSK,  Esq.,  Burlster^tXaw. 
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Ee  YlSCOTTNT  BaSZLAGH  ;  BZETON  V.  LONDON   SCHOOL  BOABD. 


[Chan.  Dnr. 


March  29  and  31. 
(Before  Pearson,  J.) 

Se  Viscount  Banelagh  ;  Beeton  v.  London 
School  BoABD.(a) 

Vendor  and  purchaser — Leasehold  for  lives — Trust 
for  renewal — Rights  of  tenant  for  Ufe  and  remain- 
derman— Renewal  become  impostible. 

Benetcable  leaseholds  for  lives  stood  limited  to  Lord 
B.,  vhder  the  iriU,  made  in  1814,  of  his  father, 
mho  died  in  1820, /or  life,  with  riUimate  remain- 
der to  him  m  fee.  By  the  vntl  the  legal  estate 
VMS  devised  to  trustees,  in  trust,  in  the  first 
instance,  to  renew  the  lease  from  time  to  time, 
paying  the  necessary  fines  and  esepenses  out  of  the 
rents  or  raising  them  by  mortgage. 

In  1825  the  lease  was  renewed  by  the  landlord,  the 
Sishop  of  London,  for  three  lives,  that  of  Lord  R. 
and  two  others. 

In  18-51  an  Act  (13  *  14  Viet.  e.  104)  was  passed 
prohibiting  the  Ecclesiastical  Commissioners,  in 
whom  the  reversion  had  become  vested,  from 
granting  renewals  of  leases  for  lives  of  lands  such 
as  that  in  question. 

In  Oct.  1876  Lord  B.,  who  had  become  the  sole 
remaining  life  upon  which  (he  lease  was  held  (the 
other  two  persojis  having  died  in  1865  and  1869), 
entered  into  a  contract  to  sell  all  his  interest  in 
the  land  to  B.  The  conveyance,  however,  was  not 
executed  till  March  1879. 

Jn  Dec.  1876  B.  contracted  with  the  Ecclesiastical 
Commissioners  for  the  purchase  from,  tliem,  of  the 
reversion,  and  in  Aug.  1879  it  was  conveyed  to 
him  "subject  to  such  trusts,  equities,  estates,  and 
interests  "  as  then  affected  the  leasehold  interest. 
Meanwhile,  in  June  1878,  part  of  the  land  had 
been  taken  by  the  London  School  Board  under 
their  statutory  powers;  and  in  Jan.  1880 
they  paid  the  purchase  money  into  court.  A 
petition  was  now  presented  by  B.,  who  had  exe- 
cuted a  conveyance  of  the  premiises  to  the  board, 
cuhing  that  the  purchase  money  and  interest 
might  be  paid  out  to  him.  The  legal  estate  in 
the  lease  was  still  outstanding  in  the  representa- 
tives of  the  last  surviving  trustee  oftlie  will. 

Held,  that  B.  must  be  deemed  to  have  purchased  the 
property  subject  to  and  to  hold  it  upon  the  trusts 
of  the  will ;  and  that,  therefore,  the  only  order 
which  could  be  made  would  be  one  for  the  payment 
to  him  of  so  much  of  the  fund  in  court  as  repre- 
sented interest  and  accumulations  of  interest,  unth 
a  direction  that  interest  on  the  corpus  should  be 
paid  to  him  during  Lord  M.'s  life. 

This  was  a  petition  by  a  Mr.  Beeton,  asking  for 
the  payment  out  to  him  of  a  sum  of  1840L  lis.  4d., 
representing  a  sum  of  1660!.,  with  accumulations, 
which  had  been  paid  into  court  in  Jan.  1880  by 
the  London  School  Board  upon  a  purchase  by 
them,  under  their  compulsory  powers,  of  a  piece 
of  htnd  at  Fulham. 

The  land  in  question  once  formed  part  of  certain 
estates  held  of  the  Bbhop  of  London  by  the 
present  Lord  Banelagh,  under  the  will  of  hia 
uther,  upon  a  lease  for  lives  renewable. 

By  such  will,  dated  in  1814,  certain  freehold 
hereditaments  in  Norfolk  were  devised  to  the  use 
of  Lord  Banelagh  for  life,  with  remainders  to  his 
sons  and  daughters  (which  never  took  efiect,  Lord 
Banelagh  having  no  children),  with  remainder  to 
the  use  of  trustees  during  the  natural  lives  of  his 

(a)  Beportedby  H.  O.  WnxiMK,  Eaq.,  Barrlate>«(-Law. 


(testator's)  three  daughters,  upon  trust  for  such 
daughters  for  life,  with  remainder  to  trustees  to 
preserve  contingent  remainders,  with  remainder  to 
the  use  of  the  heirs  of  the  body  of  such  daughters, 
and  if  there  should  be  a  failure  of  issue  of  the 
bodies  of  all  such  daughters  but  one,  or,  if  there 
should  be  but  one  such  daughter,  to  the  use  of 
the  heir  of  the  body  of  such  only  remaining  or 
onlv  daughter,  with  remainder  to  the  use  of  the 
right  heirs  of  the  testator. 

The  testator  then  gave  and  devised  to  trustees 
all  his  property  situate  in  the  parish  of  Fulham 
(which  included  the  property  in  question),  "to 
hold  the  same  unto  and  to  the  use  of  the  said 
trustees  and  their  heirs  for  and  during  all  such 
terms,  estates,  and  interests  as  he  the  said  testator 
had  or  might  claim  therein,  upon  trust  from  time 
to  time,  as  often  as  occasion  should  require,  to 
renew  the  lease  or  leases  of  the  same  premises  in 
their  names  or  the  name  of  the  survivor  of  them, 
or  the  heirs  of  such  survivor;"  and  he  directed 
that  they  should,  "  by  and  out  of  the  rents,  issues, 
and  profits  of  the  same  hereditaments  and  pre- 
mises, pay  the  rents,  and  also  all  charges  and 
expenses  attending  the  lease,  and  should  from 
time  to  time,  with  and  out  of  the  rents  and 
profits  of  the  same  premises,  or  by  sale  or  mort- 
gage thereof,  or  by  any  other  lawful  ways  and 
means,  levy  and  raise  such  sum  as  should  become 
due  and  payable  upon  any  renewal  of  the  grants 
or  leases  of  the  same  premises,  or  any  part 
thereof,  and  all  expenses  attending  the  same,  and 
in  or  about  procuring  such  new  grants  or  leases, 
and,  subject  thereto,  upon  trust  that  all  and 
singular  the  said  hereditaments  and  premises 
lastly  thereinbefore  devised,  with  their  appur- 
tenances, should  renudn  and  go  along  with  the 
freehold  and  copyhold  estates  in  the  county  of 
Norfolk  thereinbefore  devised,  and  be  therewith 
held  and  enjoyed." 

The  testator  died  in  1820,  and  in  1826  the 
trustees  obtained  a  renewal  of  the  lease  for  the 
lives  of  Lord  Banelagh  and  two  others  (who  died 
in  1856  and  1859  respectively). 

The  reversion  subject  to  the  lease  became  vested 
in  the  Ecclesiastical  Commissioners,  who  about 
the  year  1861  discontinued  the  practice  of  grant- 
ing renewals  of  leases  for  lives  thus  vested  in 
them,  having  by  the  Act  14  &  15  Vict.  c.  104, 
become  enabled  to  arrange  with  lessees  for  the 
sale  to  them  of  the  fee  simple  in  such  lands.  By 
Bect._3  it  was  enacted  that 

The  interest  in  lands  aoqTured  bv  any  lessee  under  this 
Aot  shall  be  deemed  in  equity  to  De  acqiured  in  respect 
of  his  equity  nnder  his  lease,  and  shall  be  snbjeot  to  the 
same  trnsts,  oharges,  ot  inonmbranoee  as  hia  lease  or  any 
lease  obtained  for  a  renewal  thereof  wonld  hare  been 
snbjeot  to,  so  far  aa  the  Cerent  natures  of  the  proper^ 
ties  will  admit. 

In  1876,  by  an  agreement  dated  October  of  that 
year,  Lord  Banelagh  contracted  for  the  sale  to 
Beeton  of  his  interest  in  the  leasehold  estates. 
No  conveyance  under  this  contract,  however,  was 
executed  until  March  1879. 

On  the  30th  Deo.  1876  Beeton  entored  into  a 
contract  with  the  commissioners,  by  which  in 
consideration  of  23001.  and  surrendering  part  of 
the  property,  he  was  to  acquire  the  fee  simple  of 
the  remainder. 

On  the  7th  Aug.  1879,  in  pursuance  of  this 
contract,  the  reversion  on  the  lease  was  accord- 
ingly conveyed  to  him  in  fee  simple  by  the  com- 
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missioners,  the  conveyance  being  expressly  made  I 
"  subject  to  such  trusts,  equities,  and  interests  " 
as  then  affected  the  leasehold  interest. 

In  June  1878  the  land  in  question  was  taken 
by  the  London  School  Board,  the  purchase  money, 
as  above  stated,  being  paid  into  court  in  Jan. 
1880.  The  land  had  been  duly  conveyed  by 
Beeton  to  the  Board.  The  legal  estate  in  the 
lease  was  outstanding  in  the  representatives  of 
the  last  surviving  trustee  ot,  the  will. 

The  petition  now  came  on  for  hearing. 

Glasge,  Q.C.  and  Bleby  for  the  petition. — The 
purchase  of  the  reversion  by  Mr.  Beeton  from  the 
commissioners  was  for  his  own  benefit ;  and  the 
property  was  by  their  conveyance  to  him  vested 
in  him  absolutely  and  not  as  trustee.  At  any  rate 
nnder  his  purchase  from  Lord  Banelagh  he  is 
entitled  to  so  much  of  the  fund  in  court  as  repre- 
sents the  value  of  the  leasehold  interest  in  June 
1878,  when  the  School  Board  took  the  premises, 
and  he  is  further  entitled  to  the  23002.  as  against 
the  estate,  which  he  paid  to  the  commissioners  on 
purchasing  the  reversion  in  1876.  They  referred 
to 

Bardman  t.  Johnton,  3  Mer.  347; 

Bandali  v.  Bu*mU,  Ibid.  190; 

llorrtt  V.  Hodgat,  9fl  Baav.  625 ; 

Tardiff  v.  Bobituon,  Ibid.  629,  note, 

PhiUip  V.  Smith  for  the  London  School  Board. 
—We  are  bound  to  see  that  our  purchase  money 
is  paid.out  to  the  right  person.  If  Lord  Bane- 
lagh had  not  sold  his  interest,  but  had  himself 
purchased  the  reversion  on  the  lease  from  the 
commissioners,  he  would  have  taken  it  subject  to 
the  will,  and  to  the  trust  for  renewal.  It  makes 
no  difference  that  he  has  assigned  his  interest. 
His  assignee  can  stand  in  no  better  position  than 
he.    He  referred  to 

14ftl5yiot.o.  104,  u.  1,8; 

17  4  18  Viot.  0.  116,  B.  9 ; 

23  &  24  Viot.  o.  124  is.  34^85 ; 

Keech  v.  Sandford,  1  White  A  Tudor  L.  C.  (5th 

edit.)  46; 
S»  Wood'i  Stiate,  23  L.  T.  Bep.  N.  S.  430 ;  L.  Bep.  10 

Eq.572i 
HoUier  r.  Bume,  28  L.  T.  Bep.  N.  S.  581 ;  I,.  Bep. 

16Bq.l68; 
Xaddy  r.  Hole,  35  L.  T.  Bep.  N.  S.  134;  8  Ch.  Div. 

826; 
B»  Barber' t  EttaU,  44  L.  T.  Bep.  N.  S.  433;  18  C!h. 
I>iv.624. 

Olasse,  Q.C,  in  reply. — ^At  any  rate  I  am 
entitled  to  |the  interest  of  the  money  during  the 
life  of  Lord  Eanelagh,  with  liberty  to  apply.  He 
referred  to 

Poitltthvjaite  v.  LeuthieaiU,  6  L.  T.  Bep.  N.  S.  779 ; 
2J.4H.  287. 
Cozetu-Hardy,  Q.C.  (amieu«  curiai)  referred  to 
Isaac  V.  WaU  (37  L.  T.  Bep.  N.  S.  227;  6  Ch.  Div. 
706.)  *^ 

Cur.  adv.  vuU. 

March  31. — Peakson,  J.  (after  statine  the 
facts). — Now,  the  first  contention  raised  on  the 
part  of  the  petitioner  is  that,  as  he  purchased  the 
property,  he  purchased  it  for  himself,  and  it  is 
therefore  not  to  be  deemed  to  be  held  by  him 
upon  or  subject  to  the  trusts  of  the  will.  Now,  if 
I  were  to  treat  this  question  as  depending  simply 
upon  the  _  terms  of  the  conveyance  from  the 
Ecclesiastical  Commissioners  to  Mr.  Beeton,  that 
conveyance,  in  form  at  all  events,  indicates  that 
the  property  was  purchased  upon  the  trusts  of 
the  will.    But  I  should  not  like  to  rely  upon  that. 


I  think  that,  if  Mr.  Beeton  was  entiUed  to  pur- 
chase the  property  for  himself,  without  any 
reference  to  the  trusts  of  the  will,  he  ought  not 
to  be  bound  by  the  form  of  the  conveyance,  which 
was  probably  insisted  on  by  the  commissioners. 
But  the  question  is  whether  in  1876  he  was  at 
liberty  to  purchase  in  his  own  interest;  or  whether 
it  must  not  be  considered,  according  to  the 
ordinary  doctrine  of  this  court,  that  he  purchased 
as  trustee  and  must  hold  as  trustee :  and  if  so  he 
would  be  entitled  to  be  recouped  his  expenses  in 
respect  of  the  purchase.  I  am  of  opinion  that  it 
is  impossible  to  decide  that  he  could  have  pur- 
chased otherwise  than  as  trustee.  At  that  time 
the  legal  estate  in  the  leasehold  property  was 
vested  in  the  representatives  of  the  trustees  of 
the  lease.  Although  Lord  Banelagh's  life  was  the 
last  life  for  which  the  renewed  lease  was  held,  yet 
there  was  in  the  will  an  express  tmst  for  the 
renewal  of  the  lease;  and  if  the  trustees  them- 
selves had  been  present,  and  acting  in  the  trust,  it 
would  have  been  their  duty,  inasmuch  as  they 
could  not  obtain  a  renewal  of  the  lease,  to  have 

furchased  the  reversion  from  the  commissioners, 
think  that  this  is  in  accordance  with  the  cases 
of  Be  Wood's  Estate,  Hollie/r  v.  Burns,  and  Maddy 
V.  Sale.  In  his  judgment  in  the  case  of  £e 
Wood's  Estate,  James,  L.  J.,  then  Vioe-Chancellor, 
said,  referring  to  the  two  cases  of  Morria  y. 
Hodges  and  Tardiff  v.  BMhinson :  "  I  am  of  opinion 
that  I  am  not  in  the  present  case  bound  by  those 
cases.  In  those  cases  the  conclusion  arrived  at  by 
the  court  was,  that  the  tenant  for  life  was  entitled 
in  specie  to  the  whole  rents  and  profits,  charged 
only  with  the  payment  of  such  a  sum  as  might  be 
required  for  the  renewal,  and,  as  no  renewal  was 
practicable,  there  was  nothing  by  which  the 
charge  could  be  ascertained,  and  no  means  by 
which  any  substantial  benefit  could  be  ascer- 
tained by  the  court  to  be  given  to  the  re- 
mainderman. In  this  case,  however,  the  primary 
and  paramount  intention  was, '  that  the  estates  may 
be  always  kept  renewed,  that  the  younger  children 
may  have  an  equal  benefit  of  time,  and  so  continue 
to  be  provided  for  for  ever.'"  And  he  further 
says  that  the  paramount  object  of  the  testator 
"  was  to  have  the  estate  renewed  for  the  ec^nal 
benefit  of  all  the  persons  entitled  in  succession, 
and  so  continue  to  be  provided  for  for  ever ;  and 
that  all  of  them  in  succession  would  have 
the  benefit  of  that  liberality.  He  intended  to 
create,  and  was  creating,  as  he  thought,  a  per- 
petual estate  out  of  which  he  was  carving  succes- 
sive interests."  When  that  case  was  cited  before 
the  present  Lord  Chancellor  in  HoUier  v.  Bume 
he  said  this :  "  When  a  testator  by  his  will  con- 
templates and  provides  for  the  perpetual  continu- 
ance of  church  leaseholds  settled  upon  a  tenant 
for  life  with  remainders  over,  by  a  series  of  re- 
newals, his  purpose  evidently  is  not  that  the 
tenant  for  life  should  receive  any  benefit  at  the 
expense  of  the  remainderman,  but  that  the  re- 
maindermen should  succeed  in  due  course  to  the 
enjoyment  of  the  same  property  of  which  the 
tenant  for  life  is  entitled  to  the  income.  If  the 
trust  for  the  renewal  is  absolute,  and  overrides 
his  interest,  the  tenant  for  life  is  not  entitled  to 
object,  on  the  ground  of  the  reduction  of  his 
income,  to  any  arrangement  in  lien  of  renewal 
which  may  be  made  under  the  provisions  of  the 
Act  of  Parliament,  when  renewal  ceases  to  be 
possible,  BO  long  as  the  best  practicable  terms  are 
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attained.  The  property  purchased  from  the  com- 
missioners at  the  price  agreed  upon  represents, 
nnder  these  circnmstances,  the  permanent  or 
capitalised  value  of  the  trust  property,  for  the 
purpose  of  that  succession  of  interest  trhich  the 
testator  intended."  Under  these  circumstances, 
I  think  that,  considering  that  there  was  a  para- 
mount trust  for  the  renewal  of  the  lease,  over- 
riding the  interests  of  the  tenant  for  life,  and 
that,  nnder  the  Act,  the  renewal  became  impos- 
sible, it  was  the  duty  of  the  trustees,  unless  it 
was  impossible,  to  purchase  the  fee  from  the  com- 
missioners. Mr.  Glasse  very  properly  pressed 
upon  me  the  case  of  Hardman  v.  Johnton,  stating 
that,  in  that  case,  after  consideration,  Sir  William 
Grant  had  thought  that  the  purchase  of  a  rever- 
sion upon  a  lease  belonged  to  the  purchaser,  and 
not  to  the  persons  taking  undor  the  will.  Now 
that  was  a  very  peculiar  case,  and  I  think  it  is 
no  authority  upon  the  present.  The  testator,  by 
his  will,  gave  his  leasenold  interest,  which  was  a 
lease  for  three  lives  and  twenty-one  years  beyond, 
to  his  daughter,  and  in  case  she  died  without 
children  then  it  was  to  go  over,  I  think,  to  her 
sister.  The  daughter  lived  until  the  expiration  of 
the  three  lives,  and  during  the  twenty-one  years 
which  commenced  upon  the  expiration  of  the  last 
life  she  obtained  a  renewal.  She  then  died  after 
the  expiration  of  that  first  twenty-one  years, 
without  issue,  having,  by  her  will,  given  all  her 
property  to  the  defendant  John  Johnson,  on  the 
supposition  that  she  was  entitled  to  dispose  of 
that  renewed  lease.  Upon  her  death  her  sister 
entered  upon  the  property,  claiming  so  to  do 
nnder  the  will  of  the  testator,  and  the  defendant 
John  Johnson,  brought  ejectment  against  the 
sister,  and  succeeded  at  law  and  entered  into  pos- 
session under  the  judgment  at  law,  and  whilst  he 
was  so  in  possession  under  that  judgment  he  bought 
the  reversion.  Then  a  bill  was  filed  in  equity 
against  him,  claiming,  on  the  part  of  the  sister, 
both  that  the  renewed  lease  had  been  taken  by 
the  first  daughter  of  the  testator,  and  also  that 
the  reversion  had  been  bought  by  John  Johnson 
upon  the  trusts  of  the  wiU  of  the  testator,  and 
that  both  belonged  to  her.  Sir  William  Grant 
was  at  first  uncertain  whether  or  not  she 
was  entitled  to  the  whole  of  the  relief 
she  asked,  and,  upon  further  consideration, 
he  gave  her  the  renewed  lease  which  the  first 
daughter  bad  obtained,  but  he  decided  that  John 
Johnson,  the  defendant,  was  entitled  to  keep  the 
reversion  which  he  had  purchased.  Now  there 
are,  to  my  mind,  two  essential  differences  between 
that  case  and  the  present.  In  the  first  place, 
there  was  no  trust  for  renewal  in  that  will.  In 
the  second  place,  it  appeared  that  John  Johnson 
bought  that  reversion  whilst  he  was  in  possession 
by  virtue  of  the  judgment  of  a  court  of  law  that 
1»  was  entitled  to  the  property.  I  suspect — I 
can  only  suspect,  because  Sir  William  Grant  does 
not  give  his  reasons — that  Sir  William  Grant  came 
to  this  conclusion,  that,  seeing  he  had  bought  it 
under  those  peculiar  circumstances,  it  was  im- 
possible to  suppose  he  had  bought  it  as  a 
trustee  for  thie  persons  entitled  to  the  lease 
nnder  the  will.  Therefore,  he  could  not  irive  the 
sister  anything  but  the  renewed  lease  which  had 
been  taken  by  the  first  daughter  of  the  testator. 
That  is  a  very  different  case  from  this,  in  which 
I  am  dealing  with  persons  who,  not  having  the 
legal  estate  in  the  lease  in  them,  and  assuming  to 


act  with  reference  to  this  property  as  if  they 
had,  must,  I  think,  be  considered  to  have  acted 
in  the  place  of  the  real  trustees  of  this  lease,  and 
to  have  acquired  this  property^  for  the  benefit  of 
all  persons  taking  under  tne  will.  That  disposes 
of  the  first  question.  But  then  it  is  said,  if  that 
be  so,  at  all  events  the  petitioner  is  entitled  to  be 
paid  the  value  of  his  leasehold  interest  at  the 
time  when  the  School  Board  took  the  property. 
That  has  been  ascertained  by  the  chief  clerk  to 
be  the  sum  of  54561.  Bat  the  question  is,  was 
there  any  leasehold  interest  in  existence  at  the 
time  when  the  School  Board  took  the  property  P 
I  think  a  little  confusion  has  arisen  from  the  fact 
that  the  petition  sets  out  the  conveyance  of  the 
property  from  Lord  Banelagh  to  Mr.  Beeton,  but 
it  does  not  state,  except  by  way  of  recital,  the 
time  when  the  contract  for  this  sale  was  entered 
into.  Now,  the  contract  for  the  sale  by  Lord 
Banelagh  to  Mr.  Beeton  was  in  Oct.  1876 ; 
the  contract  with  the  commissioners  which  gave 
Mr.  Beeton  the  equitable  interest  in  fee  simple  was 
in  Dec.  1876,  and  the  School  Board  did  not  take  the 
property  till  1878.  At  the  time,  therefore,  when 
they  took  the  property,  there  was  no  leasehold 
interest  in  existence.  In  equity  the  fee  simple 
had  been  acquired  by  Mr.  Beeton,  and  that  which 
he  was  possessed  of  was  not  the  leasehold  interest 
depending  upon  the  life  of  Lord  Banelagh,  but  the 
fee  simple  which  had  been  exchanged  for  that 
leasehold  interest.  That  being  so,  all  that  Mr. 
Beeton  was  entitled  to  was  the  rent  of  the  pro< 
perty  which  he  had  acquired  and  exchanged 
during  the  life  of  Lord  Banelagh;  that  was 
simplv  a  life  interest  in  that  property  during  the 
life  01  Lord  Banelagh,  in  exchange  for  the  interest 
in  the  leasehold  during  the  life  of  Lord  Banelagh. 
It  is  the  ordinary  case  of  property  which  is  the 
subject  of  a  settlement  being  taken  under 
statutory  powers,  in  which  case  a  person  entitled 
to  a  life  interest  cannot  ask  to  be  paid  the  value 
of  that  life  interest,  but  is  entitled  simply  for  his 
life  to  the  interest  of  the  fund  so  paid  into  court, 
subject  to  this,  that  in  the  present  case  the 
petitioner  may  be  entitled  to  have  that  invested 
in  a  different  way  from  the  ordinary  investment 
in  consols.  I  am  therefore  of  opinion,  that  the 
only  order  I  can  make  upon  this  petition  is  to  pay 
the  petitioner  the  interest  upon  tue  fund  in  court. 
I  have  not  lost  sight  of  the  fact  that  he  will  be 
entitled  to  be  recouped,  as  against  the  estate, 
the  2300Z.  which  was  paid  to  the  commissioners. 
But  looking  at  the  very  slight  and  meag^re 
evidence  respecting  the  family  of  the  late  Lord 
Banelagh,  as  regards  the  existence  of  any  person 
interested  in  the  estate  between  Lord  Btuielagh'a 
estate  for  life  and  Lord  Banelagh's  estate  in 
reversion,  I  do  not  think  I  can  deal  with  that 
sum,  which  is  corpus,  in  the  absence  of  any  per- 
son representing  those  interests.  Therefore,  what 
I  propose  to  do  is  to  make  an  order  for  payment 
to  the  petitioner  of  the  interest  upon  the  fond  in 
court.  And  if  the  petitioner  desires  it,  I  will 
adjourn  the  rest  of  the  petition  in  order  to  enable 
him  to  make  further  inquiries  as  to  the  existence 
of  any  person  entitled  to  an  intermediate  estate. 
He  can  then  make  an  application  as  to  the  raising 
of  the  23002.  My  impression  at  the  present  moment 
is,  that  the  petitioner  is  entitled  to  that  23002. ; 
and,  whatever  income  has  accrued,  of  course  he 
would  be  entitled  to,  and  it  ought  to  be  paid  out 
now.    So  much  of  the  interest  or  accumulation  of 
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interest  as  ia  in  court  will  be  paid  to  the  petitioner, 
and  all  future  income. 

Solicitors  for  petitioner.  Noon  and  Clarke. 

Solicitors  for  the  London  School  Board,  Gedge, 
Kirhy,  and  Milleit. 


■  av-- 


QUEEN'S  BENCH  DIVISION 

Twegday,  April  1. 

(Before  Dat  and  Smith,  JJ.) 

Bbtson  v.  Bussell.  (a) 

CorUagtotu  BUeoits  {AnxmdU)  Act  1878  (41  ^  42 
Viet.  e.  74) — Action  against  constahlefor  wrong- 
ful conversion  ofcattte — Local  venue — Notice  of 
actional  ^  2  WUl.  4,  e.  41,  «.  19—2  ^  3  Via. 
c.  93,  a.  8. 

Sect.  I'd  of  \  ^  2  TTtK.  4,  c.  41  {an  Act  hu  which 
yaecial  constables  were  appointed)  provides  tJuU 
all  pertons  sued  for  anything  done  in  execution 
of  the  provisions  of  thai  Act  shall  be  entitled  to 
toedl  venue  and  one  month's  notice  of  action. 

Sect.  8  of  2  ^3  Vict.  c.  93  provides  tfiat  constables 
appointed  under  that  Act  shall  have  all  the 
powers,  privileges,  and  duties  which  any  constahle 
lias  within  his  constahleudck  by  virtue  of  the 
common  law,  or  of  any  statute  made  or  to  he 
made;  and  every  provision  of  the  first  recited  Act 
{i.e.,  1^2  Will.  4,  c.  41)  ehall  be  deemed  to  extend 
to  constables  appointed  under  this  Act. 

In  an  action  brought  against  a  constaMe  .  .  . 
for  detinue  and  wrongful  conversion  of  the 
plaintiff's  cattle  .  .  .  while  acting  under 
the  powers  and  provisions  of  the  Contagious 
Diseases  (Animals)  Act  1878 : 

Meld,  tliat  the  right  to  local  venue  and  notice  of  action 
given  by  sect.  19  of  1  ^2  Will.  4,  c.  41,  though 
extending  to  constables  appointed  under  2  4"  3 
Vict.  c.  93,  but  acting  under  the  earlier  Act,  does 
not  extend  to  constables  acting  under  the  provi- 
sions of  any  svhtequent  Ad,  and,  consequently, 
tluit  the  constable  sued  in  respect  of  acta  done 
under  the  Contagious  Diseases  {Animals)  Act 
1878  was  not  entitled  to  local  venue  or  notice  of 
action. 

QuxSTiON  of  law  raised  by  the  pleadingrs  under 
Order  XXV.,  r.  2. 

The  action  was  brought  for  detinue  and  wrong- 
ful conversion  of  cattle  belonging  to  the  plaintiff. 

From  the  statement  of  defence,  it  appeared 
that  the  defendant  was  a  superintendent  of  police 
for  the  county  of  Cumberland,  and  that  he  had 
stopped  and  detained  the  plaintiff's  cattle  under 
the  powers  given  by  the  Contagious  Diseases 
(Animals)  Act  1878,  on  the  ground  that  such 
cattle  had  been  removed  into  the  county  of 
Cumberland  without  a  licence,  contrary  to  certain 
regulations  made  under  that  Act  by  the  local 
authority  of  the  place,  and  also  that  the  plaintiff 
had  refused  to  inform  the  defendant  cli  to  the 
place  or  district  from  which  the  cattle  had  been 
removed,  or  to  take  the  cattle  back  to  that  place. 

The  4th  paragraph  of  the  defence,  upon  which 
the  present  question  turned,  was  as  follows  : 

The  defendant  farther  aa^s  that  the  acts  oomplained 
of  were  oommitted  byhim  in  the  exeontion  and  In  pnr- 
nwnoe  of  the  Acta  1  &  2  WiU.  4,  o.  41,  and  2  *  3  Viot. 
o.  93,  aa  well  aa  nnder  and  in  pnnnanoe  of  the  Contajriona 
Diaeaaet  (AnimaU)  Act  1878,  and  this  action  haa  not  been 
laid  in  the  oonnty  where  the  said  acts  were  oommitted, 
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vii..  in  tiie  laid  ooantf  ot  Cumberland,  and  no  notiee  in 
wrinntr  of  the  aaid  cause  or  oansea  of  action  was  givan 
to  tiia  defendant  one  calendar  month  before  the  com- 
mencement of  the  aaid  action,  poranant  to  the  aaid  fixat- 
mentioned  etatntea. 

The  venue  in  the  action  was  laid  in  the  county 
of  Northumberland,  and  the  question  was  whether 
the  defendant  was  entitled  to  have  the  venue  laid 
in  Cumberland,  or  to  have  one  calendar's  month's 
notice  of  action,  as  alleged  in  paragraph  4  of  the 
statement  of  defence. 

By  sect.  19  of  1  &  2  Will.  4,  c.  41  (an  Act  under 
which  special  constables  were  appointed),  it  is 
provided. 

That  all  actions  and  pioaeontiona  for  anything  done  in 
pnrananoe  ot  thia  Act  ahall  be  tried  and  laid  in  the 
ooontr  where  the  fact  was  oommitted,  and  notice  in 
writiM  of  anch  canae  of  action  ahall  be  given  to  th« 
defendant  one  calendar  montii  at  least  berore  the  oom- 
menoement  of  the  action. 

And  by  sect.  8  of  2  &  3  Vict.  c.  93,  it  is  pro- 
vided. 

That  the  chief  oonsiable  and  other  persona  ao  ap- 
pointed (i.6.,  aa  constables  nnder  this  Aot)  shall  have  Ml 
the  powers,  privilegea,  and  dntiea  thronghont  the  oonn^ 
....  which  any  eonatable  duly  appointed  haa  within  his 
eonstablewiok  by  virtae  of  the  common  law,  or  of  any 
atatnte  made  or  to  be  made ;  and  every  provision  of  the 
liiat  recited  Act  (t.s.,  1A2  Will.  4,  o.  41)  shall  be  deemed 
to  extend  to  constables  appointed  under  this  Act. 

Ridley  for  the  plaintiff. — ^As  to  local  venues,  all 
local  venues  were  abolished  bv  the  Judicature  Act 
1875.  By  sect.  19  of  1  &  2  WUl.  4,  c.  41,  special 
constables  acting  under  that  Act  are  entitled  to 
local  venue  and  notice  of  action ;  and  by  sect.  8  of 
2  &  3  Vict.  c.  93,  constables  appointed  under  the 
later  Act  are  to  have  the  same  rights  and  privi- 
leges when  acting  under  that  Act  as  special  con- 
stables appointed  under  the  former  Act.  Again, 
by  sect.  110  of  the  Contagious  Diseases  (Animals) 
Act  1869  (32  &  33  Vict.  c.  70),  persons  acting 
under  that  Act  were  entitled  to  local  venue  and 
notice  of  action.  My  point  is  that,  inasmuch  as 
notice  of  action  was  re(}uired  by  these  statutes, 
and  no  notice  was  required  by  the  Act  of  1878, 
the  Legislature  must  have  mtended  that  con- 
stables acting  under  the  Act  of  1878  should  not 
be  entitled  to  notice  of  action.    [He  was  stopped.] 

B.  0.  B.  Lane  for  the  defendant.— The  position 
of  constables  is  unaltered  and  is  the  same  as 
nnder  2  &  3  Vict.  c.  93.  By  sect.  5  of  1  &  2  WiU.  4, 
c.  41,  special  constables  appointed  under  that 
Act  are  to  have  all  the  powers  and  advantages 
which  any  constable  duly  appointed  now  has 
within  his  constablewick.  If  I  stopped  at  this 
section  I  should  be  in  the  difficulty  of  importing 
into  that  Act  any  subsequent  rights  and  duties ; 
but,  coming  to  sect.  8  of  2  &  3  Vict.  c.  93,  this 
section  provides  that  constables  appointed  under 
that  Act  shall  have  all  the  powers,  privileges, 
and  duties  which  any  constable  duly  appointed 
has  within  his  constablewick  by  virtue  of  the 
common  law  or  any  statute  made  or  to  be  made, 
thus  giving  constables  the  same  privileges  under 
any  law  then  existing  or  afterwards  to  be  made. 
The  19th  section  of  the  earlier  Act  would  seem  to 
limit  me  to  acts  done  in  execution  of  that  Act ; 
but,  turning  to  the  later  Act,  the  effect  is  that  we 
must  read  the  provisions  of  the  earlier  Act  into  the 
later  Act.  If  this  be  the  right  construction  of 
these  statutes,  then  so  long  as  2  &  3  Vict.  c.  74  is 
unrepealed,  constables  acting  under  the  provisions 
of  the  Contagious  Diseases  (Animals)  Act  1878, 
Digitized  b. 
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are  entitled  to  the  privilege  of  that  Act,  for  sect. 
50  of  that  Act  imposes  on  constables  appointed 
under  2  &  8  Vict.  c.  74  the  duty  of  carrying  out 
the  provisions  of  the  Act  of  1878.  We  must  read 
2  ft  3  Vict.  c.  74  as  if  it  contained  the  19th  section 
of  1  &  2  Will.  4,  c.  41.  Then  sect.  60  of  the  Con- 
ta^ous  Diseases  (Animals)  Act  1878  says  that 
one  of  the  functions  and  duties  of  a  constable 
(t.e.,  a  constable  appointed  under  2  &  3  Vict.  c.  93) 
shall  be  to  execute  the  provisions  of  that  Act. 
Again,  if  a  constable-  is  not  entitled  to  notice  of 
action,  he  would  have  no  opportunity  of  making 
amends.  In  all  the  Police  Acts  the  provisions  for 
notice  of  action  have  always  been  repeated,  and 
the  strong  inference  is  that  the  Legislature 
intended  tne  police  to  have  this  protection  in  all 
cases  and  everywhere,  and  therefore,  if  they  have 
omitted  it  here,  it  was  because  they  thought  it 
unnecessary,  as  the  provisions  of  the  earlier  Act 
should  be  deemed  to  have  been  extended  to  the 
later  Act. 

Dat,  J. — I  cannot  undertake  a  duty  so  onerous 
as  to  correct  a  statute,  as  Mr.  Lane  argues  we 
ought  to  do.  He  contends  that  in  a  great 
number  of  instances  the  Legislature  have  intro- 
duced provisions  into  statutes  for  the  protection 
of  the  police,  and  as  that  has  not  been  done  in  the 
present  case  we  ought  to  do  it  for  them.  I 
rather  draw  an  opposite  inference,  and  think  that 
if  the  Legislature  omitted  these  provisions  it  was 
because  they  intended  that  they  should  be 
omitted,  and  that  constables  ^ting  under  the 
provisions  of  the  Act  should  not  have  the  pro- 
tection given  by  the  former  statute.  I  find  here 
in  the  first  Act  a  protection  to  police  in  respect 
of  things  done  in  pursuance  of  that  Act :  this  pro- 
tection was,  no  doubt,  necessary  and  desirable,  as 
a  large  number  of  duties  was  imposed  on  them  bv 
that  Act.  Then,  2  &  3  Vict.  c.  74  was  passed, 
which  regulates  rural  police,  and  sect.  8  of  which 
provides  that  constables  appointed  thereunder 
shall  have  all  the  powers,  privileges,  and  duties 
throughout  the  county  which  any  constable  duly 
appointed  has  within  nis  constablewick,  by  virtue 
of  the  common  law,  or  of  any  statute  made  or  to 
be  made;  and  that  every  provision  of  the  first 
recited  Act  (i.e.,  1  &  2  Will.  4  c.  41)  shall  be 
deemed  to  extend  to  constables  appointed  under 
this  Act.  The  effect  of  this  is  that  a  constable 
appointed  under  the  second  Act,  but  acting  in 
pursuance  of  the  former  Act,  is,  no  doubt,  entitled 
to  the  protection  given  by  sect.  19  of  the  former 
Act.  The  whole  question  is  whether  the  pro- 
visions of  the  19th  section  of  the  former  Act  can 
be  deemed  to  protect  a  constable  in  respect,  not 
of  acts  done  under  that  Act,  but  in  respect  of 
acts  done  under  an  Act  lately  come  into  force.  I 
can  find  no  real  or  substantial  ground  for  holding 
that  those  provisions  do  extend  to  the  protection 
of  constables  acting  under  a  recent  Act.  In  the 
last  Contagious  Diseases  (Animals)  Act,  the 
police  are  not  protected  by  any  such  provision  as 
18  contained  in  sect.  19  of  1  &  2  Will.  4  c.  41 ;  and 
when  police  seize  cattle  under  the  Act  of  1878 
they  are  not  acting  under  the  former  Act.  I 
think,  therefore,  that  paragraph  4  of  the  state- 
ment of  defence  is  bad,  and  must  be  struck  out. 

SxiTB,  J. — ^The  defendant  here  is  a  county 
constable,  who  is  sued  by  the  plaintiff  for  having 
taken  his  cattle,  and  he  can  only  be  protected 
nnder  the  Contagions   Diseases  (Animals)  Act 


1878,  for  without  that  Act  he  could  not  be  justified. 
The  defendant  says  that  under  that  Act  he  is 
entitled  to  local  venue  and  notice  of  action.  But 
under  the  Act  of  1878  there  is  no  provision  which 
entitles  him  to  local  venue  or  notice  of  action; 
but  then  he  says  that  by  sect.  19  of  1  &  2  Will.  4, 
c.  41,  he  is  protected.  By  that  Act  special 
constables  might  be  appointed,  and  they  would 
have  all  the  rights  and  powers  which  any 
constable  duly  appointed  has  by  virtue  of  the 
common  law  or  of  any  statute ;  and  by  sect.  19  of 
that  Act  constables  sued  in  respect  of  acts  done 
in  execution  of  that  Act  would  be  entitled  to  local 
venue  and  notice  of  action.  So  matters  stood  till 
2  &  3  Vict.  c.  93,  sect.  8  of  which  provides  "  that 
constables  appointed  thereunder  shall  have  the 
same  powers,  privileges,  and  duties  throughout 
the  county  which  any  duly  appointed  constable 
has  within  his  constablewick  oy  virtue  of  the 
common  law  or  of  any  statute  made  or  to  be 
made."  It  cannot  be  said  that  this  local  venue 
or  notice  of  action  was  a  privilege  within  the 
meaning  of  that  19th  section ;  but  then  it  is  said 
that  the  defendant  is  entitled  to  notice  of  action, 
as  the  protection  g^ven  by  sect.  19  of  tho  earlier 
Act  is  incorporated  into  the  Act  2  &  3  Vict,  by 
the  latter  part  of  sect.  8  of  that  Act,  which  says 
that  "  evenr  provision  of  the  first  recited  Act 
shall  be  deemed  to  extend  to  the  constables 
appointed  under  this  Act."  It  may  be  observed 
that  the  Act  of  Will.  4  is  not  incorporated  in  the 
Act  2  &  3  Vict.  Now,  let  us  looK  at  the  first 
recited  Act,  it  says  "  for  the  protection  of  all 
persons  acting  in  the  execution  of  this  Act,  all 
actions  and  prosecutions  to  be  commenced  against 
any  person  for  anything  done  in  pursuance 
of  this  Act ;"  that  is,  in  pursuance  of  this  first 
Act,  but  not  in  pursuance  of  any  subse<]uent 
Act.  I  think,  therefore,  that  the  defendant  is  not 
entitled  to  local  venue  or  notice  of  action.  Mr. 
Lane  says  the  Legislature  must  have  meant  it, 
and  he  argues  that,  because  in  many  statutes  the 
police  have  this  protection,  the  Legislature  must 
nave  meant  to  extend  it  to  them  in  this  case. 
Why,  if  the  Acts  of  Will.  4  and  2  &  3  Vict,  gave 
this  protection,  was  there  an  express  provision  in 
the  Contagious  Diseases  (Animals)  Act  1869 
giving  the  same  protection  P  Then  came  the  Act 
of  1878,  in  whicn  the  protection  was  left  out. 
Local  venues  were  abolished  in  1875,  and  I  have 
no  doubt  the  Act  of  1878  advisedly  left  out  the 
provisions  as  to  local  venue ;  but  it  may  be  that 
the  Legislature  intended  to  retain  the  notice  of 
action,  and  that  it  was  left  out  unintentionally ; 
but,  if  so,  I  cannot  now  put  it  in.  I  am  of  opinion, 
therefore,  that  the  defendant  fails  on  the  question 
now  before  us. 

Judgment  for  the  plaintiff.     Order   to  strike 
out  paragraph  4  of  the  riatement  of  defence. 

Solicitors  for  the  plaintiff.  Bell,  Brodriek,  and 
Gray. 
Solicitor  for  the  defendant,  Morri*. 
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Monday,  Hay  26. 
(Before  Stephen  and  M.vthew,  JJ.) 

Reg.  on  the  prosecution  of  Gat  v.  Powell  and 
OTHEBs,  Justices  of  Truro,  (a) 

Bye-loLW — Validity  of — Playing  eoneertina  through 
itreets  of  city — Conviction  for — Becuonable  catue 
— Disqualifying  interest  of  jnatices — Municipal 
Cm-porationa  Act  1835  (5  |-  6  Will.  4,  e.  76),  «.  90. 

Sect.  90  of  the  Municipal  Corporations  Act  1835 
gives  powers  to  boroughs  to  make  hye-laicsfor  the 
good  rule  and  government  of  the  borough,  and  for 
the  prevention  of  all  such  nuisances  as  are  not 
already  punishable  in  a  stimmary  way. 

Under  these  powers  the  city  of  Truro  made  thefoU 
loioing  hye-law :  "  Every  person  wlio  shall  sound 
or  play  upon  any  musical  instrument,  or  ting  or 
make  any  noise  ichatsoever  in  any  street,  or  near 
any  house  within  the  said  borough,  after  having 
been  required  by  any  householder  resident  in  mtcA. 
street  or  house,  or  by  any  police  constable,  to 
desist  from  making  such  sounds  or  noises,  either 

.  on  account  of  any  illness  of  any  innuite  of  ««cfc 
house,  or  for  any  reasonable  cause,"  S^c. 

Edwin  Gay  teas  summoned  before  the  justices  of 
Truro  on  the  13th  Oct.  1883,  and  convicted  iy 
them  of  an  offence  against  the  above  bye-law,  and 
fined  21.  2s.  and  costs.  It  was  proved  that  Gay 
was  a  captain  in  the  Salvation  Army,  atid  that 
on  the  morning  of  Sunday,  tJie  7th  Oct.,  he  was 
in  Victoria-square,  Truro,  playing  a  concertina, 
and  surrounded  by  a  large  crowd;  that  he  was 
requested  by  the  superintendent  of  police  to  desist 
from  playing  the  concertina,  but  he  refused  to  do 
so,  the  superintendent  at  the  same  time  telling  him 
that  he  had  reasonable  cause  for  asking  him  to 
desist,  as  several  complaints  had  been  made  by  the 
inhabitants.  It  was  also  proved  that  on  many 
previous  occasions  the  Salvation  Army  had 
marched  through  the  streets,  playing  musical 
instruments,  tanibourines,  and  triangles ;  that 
they  had  been  frequently  cautioned  and  required 
to  desist,  as  many  complaints  liad  been  made  of 
their  proceedings. 

On  a  rule  for  a  certiorari  to  remove  tlie  conviction 
into  this  court : 

Held,  that  the  bye-law  was  not  unreasonable,  and 
that  the  conviction  thereunder  ought  to  stand; 
also  that  there  was  reasonable  cause  for  calling  on 
the  prosecutor  to  desist  from  filaying. 

Held,  also,  that  the  mere  fact  of  the  justices  having 
attended  a  meeting,  convened  by  the  superinten- 
dent, at  which  a  summons  was  applied  for,  but 
refused,  did  not  render  them  interested  parties  so 
as  to  disqualify  them  from  afterwards  dealing 
with  the  case,  even  if  at  that  meeting  they  Jtad 
discussed  the  facta  of  the  case. 

Rule  calling  on  the  justices  of  Truro  to  show 

cause  why  a  writ  of  certiorari  should  not  issue  to 

remove  into  the  High  Court  a  conviction  dated 

the  13th  Oct.  1883,  under  which  one  Edwin  Gay 

was  convicted  for  an  offence  against  a  bye-law 

then  in  force  in  the  city  of  Truro. 
The  facts  of  the  case,  as  it  appeared  from  the 

affidavits,  were  as  follows  :— 

Edwin  Gray,  against  whom  the  conviction  was 

obtained,  was  a  member  of  the  body  called  the 

Salvation  Army,  and  about  the  month  of  Sept. 

1883  he  came  to  Truro  as  captain  of  the  branch  of 

the  army  there. 

(a)  Beported  by  Humr  Lush,  Esq.,  BurtoteiHit-Lkv. 


In  the  early  part  of  1883  numerous  complaints 
were  made  to  the  police  of  the  great  annoyance 
cauRed  to  the  inhabitants  of  the  city  by  the  pro- 
ceedings of  the  army,  especially  with  reference  to 
disturbances  caused  by  tnem  in  marching  through 
the  streets,  accompanied  by  banners,  and  soondmg 
tambourines  and  triangles,  and  playing  con- 
certinas, thereby  attracting  disorderly  crowds. 
A  summons  was  taken  out  by  the  police  against 
the  officers  of  the  army,  but,  as  they  undertook  to 
desist  from  playing  musieal  instruments  in  the 
streets,  no  fines  were  inflicted.  As  soon  as  Gay 
was  appointed  captain  the  playing  of  instruments 
began  again,  and  complaints  were  again  made 
by  the  inhabitants.  Gay  was  cautioned  by  the 
superintendent  of  police,  and  requested  to  desist, 
but  the  proceedings  were  continued  as  before, 
with  complaints  on  the  part  of  the  inhabitants. 

On  the  morning  of  Sunday  the  7th  Oct.  (Jay 
was  in  Victoria-square,  surrounded  by  a  large 
crowd.  He  was  playing  a  concertina,  and  was 
again  requested  to  desist  by  the  superintendent, 
who  informed  him  that  he  had  reasonable  cause 
for  making  such  req^uest,  as  many  complaints  had 
been  made  by  the  inhabitants.  Gay  refused  to 
desist  from  playing  the  concertina,  and  he  was 
accordingly  summoned  by  the  superintendent  for 
an  offence  against  sect.  17  of  the  oye-Iaws  of  the 
city,  which  section  is  as  follows : 

Every  penon  who  shall  gonnd  or  play  upon  any  maBml 
nutminent,  or  lior  or  make  any  noue  whatsoever  in  any 
■tieet  or  near  anjr  home  within  the  aaid  borough,  after 
having  been  lequiiecl  by  any  hooeebolder  resident  in  sneh 
street  or  house,  or  by  any  police  constable,  to  desist 
from  makings  snoh  sonnds  or  noises,  either  on  aooonnt  o( 
any  illness  of  any  inmate  of  anch  honae,  or  for  an7 
reasonable  canse,  &c. 

This  bye-law  was  made  under  the  powers  of  the 
90th  section  of  the  Municipal  Corporations  Act 
1835  (5  &  6  WiU.  4,  c.  76),  which  provides  that 

It  shall  he  lawful  for  the  council  of  any  borou^  to 
make  such  bye-laws  as  to  them  shall  seem  meet  for  the 
good  rule  and  government  of  the  borough,  and  for  the 
prevention  and  snppression  of  all  such  nnisanoes  as  are 
not  already  punisliable  in  a  snmmaiy  manner,  and  to 
appoint  by  snoh  bye-laws  snoh  fines  as  they  shall  deem 
neoessaiy  for  the  prevention  and  suppression  of  snoh 
oifenoes,  provided  that  no  fine  shall  ezoeed  the  sum 
of  5i. 

Gay  was  convicted  by  the  justices  under  the 
above  bye-law,  and  fined  in  the  sum  of  21.  2s.  and 
costs.  Notice  of  appeal  was  given  for  the  next 
quarter  sessions  at  Bodmin ;  but,  as  Gay  had 
omitted  to  serve  a  notice  of  such  appeal  on  the 
superintendent,  objection  was  taken  to  the  appeal 
on  that  ground,  which  was  held  to  be  fatal. 

It  appeared  that  on  the  1st  Oct.  the  snperin- 
tendent  wrote  a  letter  in  which  he  said  that  he 
was  directed  by  the  magistrates  to  say  that  they 
would  not  allow  the  playing  of  musical  in8tra> 
ments  in  the  streets.  No  such  direction  had  in 
fact  been  given  by  the  magistrates. 

It  was  also  stated  in  one  of  the  affidavits  filed 
on  behalf  of  Gay  that  there  were  three  meetings 
held  by  the  magistrates  to  consider  the  question  of 
issuing  the  summons  against  Gay,  and  it  was 
argued  that  the  magistrates  were  thus  in  fact  the 
prosecutors  in  the  case,  and  so  were  disqualified 
from  dealing  with  the  case  as  being  interested  in 
it.  But  by  the  affidavit  of  the  justices  it  appeared 
that  one  meeting  only  was  held  by  them.  This 
was  convened  by  a  circular  issued  by  the  superin- 
tendent, and  at  that  meetingj  a  summons  was 
Digitized  byVj 
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ftpplied  for  against  Gray,  which  iras  refused,  and 
the  justices  further  stated  that  they  were  in  no 
way  acquainted  with  the  facts  of  the  case  against 
Gay  until  it  came  on  for  hearing  before  them  in 
the  ordinary  course. 

A  rule  for  a  certiorari  was  obtained  on  the  fol- 
lowing grounds : 

(1)  That  the  bye-law,  under  which  the  convic- 
tion was  made,  is  an  unreasonable,  illegal,  and  bad 
bye-law,  and  contrary  to  the  common  law  of  Eng- 
land. 

(2)  That  there  was  no  evidence  of  any  such 
"  reasonable  cause  "  for  calling  on  the  said  Edward 
Gay  to  desist  playing  his  concertina  on  the  occa- 
sion in  question,  nor  any  evidence  of  any  offence 
against  such  bye-law  having  been  committed. 

(3)  That  the  justices  who  made  the  said  con- 
viction, or  some  of  them,  were  interested  in  the 
matter  of  the  said  conviction. 

A.  Charles,  Q.G.  and  Frater  Maeleod  showed 
caose. 

A.  CoUint,  Q.C.  and  Pitt-Lewis,  in  support  of 
the  rule,  cited  the  following  cases : 

Evarttt  V.  Orapet,  3  L.  T.  Bep.  N.  S.  669. 
Stationen  Company  t.  BaUmury,  Comberbaoh  Bep. 

221; 
Tmrguay  Local  Board  v.  BritUo,  47  J.  P.  183  ; 
Bag.  T.  MiUadgt.  40  L.  T.  Bep.  N.  S.  748 ;  4  Q.  B. 

Div.  832;  48  L.  J.  139,  M.  C. :  27W.B.  659; 
Beg.r.  £w,  9  Q.  B.  Div.  394  ;  30  W. B.  7S0. 

Stephen,  J. — ^There  are  three  questions  in  this 
case,  the  first  of  which  is,  whether  the  bye-law  is 
ffood ;  the  second  is,  whether  there  was  any  evi- 
dence of  reasonable  cause  ;  and  the  third  is, 
whether  the  magistrates  were  interested  in  this 
matter.  Taking  these  questions  in  their  inverse 
order,  I  do  not  see  the  smallest  evidence  that  the 
magistrates  were  interested  in  this  matter.  If 
the  case  of  Beg.  v.  Milledge  {ubi  twp.),  which  has 
been  referred  to,  is  looked  into,  it  will  be  found 
that  the  magistrates  there  who  took  part  in  the 
proceeding^  were  substantially  prosecutors  in  the 
case,  and  it  was  on  that  ground  they  were  not 
allowed  to  sit  as  judges  also,  which  would  be  a 
perfectly  proper  and  wholesome  ground  in  any 
case.  If  the  magistrates  in  this  case  had  taken 
a  part  to  show  they  were  prosecutors,  I  should 
not  have  had  any  doubt  or  hesitation  in  saying 
they  conld  not  sit  as  magistrates ;  but  I  see  no 
evidence  of  anything  of  the  kind.  I  see  a  very 
indiscreet,  and,  as  it  now  appears,  an  untrue 
letter  written  hj  the  superintendent  of  the  police, 
which  might  give  Mr.  Purnell  a  notion  of  undue 
interference  on  the  part  of  the  inspector  of  police, 
and  I  think  the  inspector  of  police  took  upon 
himself  a  part  in  this  matter  which  certainly  was 
not  well  judged.  I  think  he  was  presumptuous. 
I  think  he  took  upon  himself  a  position  which  he 
had  no  right  in  point  of  fact  to  take.  He  wrote 
to  the  magistrates  and  gave  them  notice  to  attend 
a  meeting — an  act  which,  had  I  been  a  magistrate, 
I  shonld  have  considered  an  insulting  act  from  a 
public  officer.  It  was  not  a  proper  thing  to  do ; 
but  to  say,  because  the  magistrates  talked  about 
the  matter  they  had  disqualified  themselves, 
would  be  to  lay  down  a  principle  of  a  most 
dangerous  kind.  Nothing  should  ever  induce  me 
to  give  any  assent  to  the  proposition  that,  when 
it  is  known  a  question  more  or  less  of  importance 
is  to  come  before  judges,  the  judges  who  are  well 
aware  such  a  question  is  to  be  brought  before 
them,  are  to  have  their  judgment  set  aside,  and 


are  to  be  described  as  interested  parties  merely 
because  they  may  meet  and  discuss  the  matter. 
It  may,  in  many  cases,  be  most  necessary  they 
should  meet.  In  former  times  it  was  not  an 
uncommon  thing,  and  even  in  the  present  day 
it  is  not  a  thing  which  is  unknown,  that,  when 
matters  which  are  likely  to  require  judicial 
decision  are  about  to  come  before  the  judges,  the 
judges  should  talk  over  those  matters  and 
exchange  their  views  as  to  what  the  law  is.  I 
conld  give  .very  many  instances  in  which  such 
conversations  have  taken  place.  I  am  by '  no 
means  disposed  to  lay  down  the  rule  that  merely 
because  magistrates  meet  together  and  talk  over 
a  matter  which  may  arise  before  them,  therefore 
they  are  to  be  said  to  come  before  the  court  with 
their  minds  biassed  and  prejudiced.  I  do  not  see 
the  smallest  evidence  of  it  in  this  case.  Then  the 
second  question  is,  whether  there  was  evidence  of 
reasonable  cause.  That  is  a  matter  of  evidence. 
This  court  does  not  sit  here  for  the  purpose  of 
acting  as  a  court  of  appeal  from  justices.  When 
we  are  asked  to  issue  a  certiorari  we  are  not  in 
such  a  position  as  to  magistrates  as  that  in  which 
we  stand  upon  a  motion  for  a  new  trial  on  appeal 
from  a  judge  of  the  High  Court.  The  proper 
course  is  to  call  up  their  decision  to  be  quashed 
upon  a  variety  of  grounds  which  may  be  inade  to 
appear  before  us,  such  as  mistakes  upon  the 
matter  of  jurisdiction,  and  other  things  I  need 
not  go  into  now.  But  it  is  not  our  duty  to  con- 
sider the  proceedings  that  take  place  oefore  the 
magistrates,  and  to  say  there  was  no  evidence  on 
which  they  could  rightly  prohibit  this  playing  of 
the  concertina.  The  parties  were  not  without  a 
remedy  if  they  thought  the  magistrates  had  acted 
improperly  in  that  way.  Not  only  were  they  not 
without  a  remedy,  but  they  took  their  remedy  of 
an  appeal  to  quarter  sessions.  Unluckily,  there 
was  a  technical  mistake  about  a  notice,  and  that 
mistake  prevented  the  appeal  being  heard  npon 
its  merits.  That  was  a  misfortune  so  far  as  it 
went,  but  that  is  a  misfortune  we  cannot  set 
right.  I  agree  with  the  quarter  sessions  in 
thinking  it  was  not  the  wisest  thing  in  the  world 
to  object  to  that  notice,  but  the  objection  was 
taken.  The  matter  might  have  been  heard  on 
the  evidence,  and  the  quarter  sessions  could  have 
given  their  decision.  Then  we  come  to  the  third 
and  great  question,  which  is,  whether  this  bye- law 
is  in  itself  unreasonable.  I  do  not  consider  that, 
in  discussing  that  question,  I  am  bound  to  look  at 
or  I  am  at  liberty  to  look  at  every  word  that  the  bye- 
law  contains,  and  to  consider  whether  some  of  the 
words  may  or  may  not  be  ill-chosen  and  too  vague. 
It  would  be  a  very  strong  thing  indeed  to  say 
that  the  bye-law  is  unreasonable  and  void  merely 
because  particular  matters  which  do  not  refer  to 
the  question  under  consideration  might  turn  out 
to  be  unreasonable.  With  regard  to  the  case 
which  has  been  cited  about  the  fowls,  I  should 
decide  in  the  same  words  if  I  had  to  decide  it 
again.  The  point  which  was  there  decided  was, 
not  only  that  the  bye-law  was  completely  un- 
reasonable, but  that  its  unreasonableneBS  was 
exhibited  in  the  particular  case  which  then  arose, 
because  its  unreasonableness  was  shown  in  a  man 
being  liable  to  be  fined  30/.  on  account  of  six 
fowls  which  had  got  through  into  his  park,  and  I 
suggested  that  it  was  quite  as  reasonable  that  a 
little  boy  should  be  kept  to  turn  them  out  of  the 
park,  as  that  jieople  should  be  called  upon  to 
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fence  their  hedges.  Now,  if  we  look  at  this  bye- 
law,  the  part  I  am  now  considering,  and  which  is 
all  we  have  to  deal  with,  is :  "  Every  person  who 
shall  sound  or  play  upon  any  musical  instrnment, 
or  sing  or  make  any  noise  whatsoever,  in  any 
street  or  near  any  house  within  the  said  borough, 
after  having  been  required  by  any  householder 
resident  in  such  street  or  house,  or  by  any  police 
constable,  to  desist  from  making  such  sounds  or 
noises,  either  on  account  of  the  illness  of  any 
inmate  of  such  house,  or  for  any  reasonable 
cause."  Now  what  is  there  unreasonable  in  that  ? 
I  have  not  the  words  of  the  London  Act  before 
me,  but  it  is  exactly  like  a  well-known  provision 
in  some  of  the  metropolitan  Acts,  which  in 
Bubstance  enables  any  hooseholder,  who  does  not 
like  barrel  organs,  to  order  them  to  go  away  out 
of  his  hearing.  We  have  heard  about  the  common 
law  of  England  and  the  liberty  of  the  subject, 
nrhich  are  always  suspected  words.  It  is  like 
talking  Latin.  When  one  talks  of  the  liberty  of 
the  subject  and  the  common  law  of  England,  one 
always  suspects  it  cannot  be  true.  The  liberty  of 
the  subject  always  consists  in  doing  something  a 
man  is  not  forbidden  to  do,  and  why  it  is  un- 
reasonable and  void  that  he  should  be  forbidden 
to  play  a  musical  instrument  in  the  public  streets 
of  Truro,  I  cannot  see.  It  is  a  thing  which  nobody 
would  visit  with  severity ;  but  on  the  other  hand 
it  is  an  extreme  annoyance  to  have  a  man  playing 
under  your  window  with  a  concertina  for  a  couple 
of  hours,  and  having  a  number  of  people  to  listen 
to  it  and  to  sing.  That  may  be  a  great  nuisance. 
It  is  for  the  magistrates  to  say  whether  it  is  or 
not.  If  I  saw,  or  if  there  was  the  least  reason 
to  think,  that  that  bye-law  was  strained  unjustly, 
and  distorted  from  its  natural  meaning;  if  I 
thought  that,  merely  because  these  people  did  not 
like  the  Salvation  Armiy  and  their  meetings,  they 
tried  to  strain  that  bye-law  to  prevent  their 
doing  what  they  prima  facie  have  a  right  to 
do,  my  view  of  the  case  would  be  altogether 
different ;  but,  as  far  as  I  can  judge,  it  appears 
from  the  whole  of  the  proceedings  there 
tras  fair  reason  to  think  that  the  playing 
of  this  musical  instrument  in  this  place 
■was  an  annoyance  to  some  of  the  persons  who 
heard  them,  and  the  man  who  was  summoned  and 
fined  was  fined  for  that  reason.  On  the  one  hand 
he  has  every  right  to  be  protected  in  conducting 
religious  worship  in  whatever  harmless  way  he 
thinks  fit ;  but,  on  the  other  hand,  he  must  obey 
the  law,  and  if  the  law  of  a  particular  borough  is 
that  he  is  not  to  play  a  musical  instrument  in  the 
streets  if  people  object,  then  he  must  not  play  it 
there,  or  he  must  play  it  where  people  will  not 
object,  and  I  daresay  there  are  many  places  where 
he  could  play  it  without  getting  into  trouble. 
Therefore  this  rule  will  be  discharged. 

Mathew,  J. — I  am  of  the  same  opinion.  I 
agree  with  nxj  brother  Stephen.  An  attempt  has 
been  made  to  induce  us  to  rehear  this  case,  and  we 
have  been  invited  to  difEer  from  the  conclusion  to 
which  the  magistrates  have  come.  We  have  no 
power  to  rehear  the  case ;  our  functions  are 
extremely  narrow  in  a  case  of  this  sort.  We  have 
to  consider  whether  the  magistrates  had  juris- 
diction to  dispose  of  the  matter.  I  am  clearly  of 
opinion  that  tney  had  jurisdiction.  It  is  said  they 
had  not,  because  the  bye-law  was  bad.  Upon 
reading  the  bye-law,  I  think  it  is  most  reasonaole, 
and  I  cannot  help  thinking  the  learned  counsel 


who  has  addressed  us  against  it  would  have  some 
difficidty  in  framing  a  bye-law  in  a  better  form, 
snch  bye-law  having  the  laudable  meaning  this 
one  has,  to  prevent  people  being  disturbed  by- 
disagreeable  noises  from  musiral  instruments. 
The  magistrates  here  had  entire  jurisdiction,  and, 
that  being  so,  we  cannot  interfere. 

Mvle  discharged  tinih  eoata. 

Solicitors  for  the  prosecutor,  F.  E.  Bennett,  for 
Greenway,  Truro, 

Solicitors    for    the    defendants.    Street    and 
Foynder,  for  Coeh,  Truro. 


Thuriday,  June  19. 

(Before  Mathkw  and  Dat,  JJ.) 

King  v.  The  O^ciobb  Co-oPEEAin-B  Societt.  (a) 

APPEAL    FEOK    A    DECISION    OP    THE    JUDGE  OP   THB 
OXPOED   COCNTT   COUKT. 

Practiee — Appeal  Jrom  County  Court — Action  for 
da-mages — Fewer  to  enter  judgrnent  for  sum 
claimed — Order  XL.,  r.  10. 

In  an  appeal  from  a  County  Court  in  an  action  for 
damages,  the  couH  has  power  to  give  judgment  for 
the  plaintiff  for  the  mm  claimed,  if  satisfied,  upon 
the  whole  of  the  evidence  before  the  County  Court 
judge,  that  judgment  ought  to  he  so  entered, 
although  judgment  had  been  given  by  the  County 
Court  judge  for  the  defendant. 

The  action  was  brought  for  20Z.  damages  for 
injury  to  a  well  befonging  to  the  plaintiff,  in 
consequence  of  the  leakage  of  oil  from  the  defen- 
dants' premises.  The  defendant  had  a  store  in 
which  were  placed  some  barrels  of  paraffin  oil. 
Some  of  this  oil,  leaking  from  the  barrels,  perco- 
lated through  the  soil  and  found  its  way  into  the 
plaintiff's  well,  thereby  poisoning  it.  There  was 
a  conflict  of  evidence  as  to  the  probable  cost  of 
providing  another  well  for  the  plaintiff. 

The  learned  County  Court  judge,  after  hearing 
all  the  evidence,  and  relying  on  the  case  of  SoUam 
V.  TomUnson  (50  L.  T.  Rep.  N.  S.  230 ;  32  W.  E, 
589  ;  26  Ch.  Div.  194),  found  for  the  defendants  on 
the  ground  that,  whether  the  oil  came  into  the 
plaintiff's  well  over  the  surface  or  ondemeath  it, 
the  defendants  were  not  liable. 

Ashton  Gross,  for  the  plaintiff,  was  stopped. 

JET.  B.  Greene,  for  the  defendants,  cited  Ballard 
v.  ToTHlinsoH  {ubi  sup.). 

Mathew,  J. — ^I  think  the  judgment  of  the  County 
Court  judge  was  wrong.  He  thought  the  plain- 
tiff had  no  cause  of  action,  whether  the  oil  came 
into  the  plaintiff's  well  over  the  surface  or  under- 
neath it.  He  relied  on  Ballard  v.  Tomlinton  (ubi 
mp.),  but  Pearson,  J.  expressly  excepts  the  veiy 
case  now  before  ns ;  this  exception  is  distinct^r 
applicable  to  the  present  case.  Then  we  are  asked 
to  send  the  case  back  to  the  judge  to  assess  the 
damages ;  but  it  appears  to  me  that  we  have  the 
power  to  enter  judgment  for  the  plaintiff,  and  for 
the  amount  we  may  think  he  is  entitled  to.  I 
adopt  the  views  of  the  witnesses  for  the  phuntiff 
rather  than  those  for  the  defendants,  and  I  think 
judgment  must  be  entered  for  the  plaintiff  for 
20i.,  the  amount  claimed,  and  costs. 

Dat,  J. — I  quite  concur. 

(a)  Bfpcrted  by  HEaBTLEiaH,.Eaq.,  B«niater«t'Lav. 

Digitized  by 
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S.  D.  Greene  asked  leave  to  appeal  on  the  point 
-ffliether  the  conrt  has  power  to  assess  the 
damages.  The  decision  on  this  point  is  a  perfectly 
new  one ;  at  all  events,  there  is  no  case  on  the 
point  in  anv  of  the  reports.  Whiteman  v.  Hawkins 
(39  L.  T.  "Rep.  N.  S.  629;  4  0.  P.  Div.  13;  27 
W.  B.  262)  was  referred  to. 

Matkbw,  J. — It  has  been  held  that  the  rules 
apply  to  appeals  from  County  Courta. 

Judgment  for  the  plaintiff  for  201.  and  costs. 
No  leave  to  appeal. 

Solicitors  for  plaintiff,  Hwrford  and  Taylor,  for 
Biekerton,  Oxford. 

Solicitors  for  the  defendants,  Lake,  Beaumont, 
and  Lake. 


Tuesday,  June  10. 
(Before  Stephen  and  Watkin  Wiluams,  JJ.) 
Beg.  v.  Haslerubst.  (a) 
Poor  lata — Select  vestry — Workhouse  and   indus- 
trial  schools — Power  to   pay    Roman    Catholic 
dergymen  for  religious  mttiistrations — Poor  Law 
Amendment  Act  1834  (4^5  WiU.  4,  c.  76),  «.  46; 
Poor  Law  Order  1867. 

Sect.  46  of  the  Poor  Law  Amendment  Ad  1834 
gave  the  Poor  Law  Commissioners  power  to  direct 
the  overseers  or  guardians  of  any  parish  or 
union  to  appoint  "paid  officers,"  which  term,,  by 
sect.  109,  was  to  include  clergymen. 

5y  a  Poor  Law  Order  of  1867  "the  guardians" 
(which  included  the  select  vestry  of  a  parish) 
"  might  employ  such  persons  as  they  shouw,  deem 
requisite  in  or  about  the  workhouse  premises,  or 
on  the  land  occupied  for  the  employment  of  the 
pauper  in/mates,  or  otherwise  in  or  about  the 
relief  of  the  indoor  poor,  upon  sv^ch  terms  and 
conditions  as  should  appear  to  them  to  be  suit- 
cMe." 

Held,  that  the  select  vestry  of  L.  had  power,  under 
the  above  statute  and  order,  to  appoint  and  pay 
Roman  Catholic  clergymen  to  minister  to  the 
Roman  Catholic  inmates  of  the  workhouse,  and 
the  industrial  schools  connected  therewith. 

This  was  an  application  on  behalf  of  William 
Jones,  a  member  of  the  select  vestry  of  the 
parish  of  Liverpool,  for  a  writ  of  certiorari  to 
remove  into  this  court  the  certificate  of  dis- 
allowance made  on  the  Ist  Aug.  1883  by  George 
Haslehnrst,  the  district  auditor,  where  he  dis- 
allowed the  several  sums  of  371.  10«.,  371.  10«., 
181. 15s.,  and  182.  15«.,  being  payments  made  by 
the  select  vestry  to  the  Bev.  Thomas  O'Donnell 
and  the  Bev.  Frederick  Bonte,  Boman  Catholic 
priests,  for  performing  religious  services  at  the 
workhouse  and  the  industrial  schools  respectively 
belonging  to  the  vestry,  and  surcharged  William 
Jones  with  those  sums. 
The  material  facts  were  as  follows : — 
The  administration  of  the  poor  laws  in  the 
pariah  of  Liverpool  was  by  a  local  Act  of  1842, 
placed  in  the  hands  of  a  select  vestry. 

On  the  16th  Nov.  1880  the  select  vestry  passed 
the  following  resolution:  "That  this  board  is 
prepared  to  receive  and  to  consider  favourably 
applications  for  payment  made  by  persons  render- 
ing religions  services  to  the  inmai«B  of  the  work- 
house where,  in  the  judgment  of  the  board,  the 
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nature  and  extent  of  the  services  rendered  are 
such  as  reasonably  call  for  remuneration." 

Consequent  upon  this  resolution  applications 
were  made  to  the  select  vestry  by  the  Bev. 
Thomas  O'Donnell  and  the  Bev.  Frederick  Bonte, 
the  Boman  Catholic  priests  in  attendance  res- 
pectively at  the  workhouse  and  the  industrial 
schools,  for  payment  in  respect  of  their  services, 
and  on  the  30th  Nov.  1880  the  select  vestry- 
resolved  to  grant  to  the  Rev.  Thomas  O'Donnell 
a  salary  at  the  rate  of  150/.  per  annum  during 
the  pleasure  of  the  vestry  for  his  services  to  the 
Boman  Catholic  inmates  of  the  workhouse ;  and 
to  grant  to  the  Rev.  Frederick  Bonte  similarly  a 
salary  of  751.  per  annum  for  his  services  to  the 
Boman  Catholic  inmates  of  the  industrial 
schools. 

The  Local  Government  Board,  on  being  asked 
for  their  approval  of  these  arrangements,  replied 
that  with  regard  to  the  inmates  of  the  workhouse 
the  select  vestry  had  power  under  the  General 
Order  of  1867,  without  the  assent  of  the  board, 
to  employ  such  persons  in  the  workhouse  as  they 
shoula  deem  requisite  upon  such  terms  and  con- 
ditions as  appeared  suitaole  ;  and  with  regard  to 
the  schools,  tne  board  gave  their  assent. 

Payments  were  accordingly  made  to  the  two 
Roman  Catholic  priests  from  the  30th  Nov.  1880, 
for  the  religious  services  rendered  by  them  at  the 
workhouse  and  industrial  schools. 

At  the  audit  of  accounts  on  the  1st  Aug.  1883, 
for  the  half-year  ending  at  Lady-day  1883,  the 
district  auditor  disallowed  the  payments  made  on 
account  of  the  half-year's  salary  of  the  two 
Roman  Catholic  priests,  and  surcharged  William 
Jones  (who  signeo.  the  cheques  for  these  payments) 
with  these  sums. 

The  reasons  given  by  the  auditor  for  tLe 
disallowance,  so  far  as  material,  were  as  follows : 

1.  Because  the  offices  to  which  the  said  Rev. 
Thomas  O'Donnell  and  Bev.  Frederick  Bonte  were 
appointed  were  not  offices  contemplated  or  autho- 
rised to  be  created  at  the  charge  of  the  poor  rate 
by  4  &  5  Will.  4,  c.  76,  or  by  any  other  statute. 

2.  Because  the  proviso  to  sect.  19  of  4  &  5 
Will.  4,  c.  76,  only  authorises  licensed  ministers 
to  attend  at  the  workhouse  for  the  purpose  of 
affording  religious  assistance  in  the  case  therein 
specified,  and  the  statutes  have  not  authorised  the 
payment  of  any  salary  or  remuneration  in  respect 
thereto,  and  further  because  sect.  21  of  31  &  32 
Vict.  c.  122  permits  'an  inmate  to  attend  some 
place  of  worship  of  his  or  her  own  denomina- 
tion. 

3.  Because  the  Poor  Law  Order  of  the  9th  Aug. 
1867  did  not  authorise  the  select  vestry  to  make 
such  an  appointment  or  pay  such  salary  or  re- 
muneration; and  because  the  select  vestry  had 
not  any  statutory  or  other  lawful  authority  to 
make  such  appointments  nor  to  make  such  pay* 
ments  out  of  tne  funds  of  the  parish. 

4&5Will.4,a76,  8. 19: 

No  mlea,  orders,  or  ngnlaiions  of  the  said  oommia- 
•ionen,  nor  any  bve-lawB  at  present  in  force  or  to  be 
hereafter  made,  snail  obli^  any  inmate  of  any  work- 
honse  to  attend  any  relifpoas  serrioe  which  may  b9 
celebrated  in  a  mode  contrary  to  the  relisions  principles 
of  aneh  inmate  ....  provided  aUo  tna*'  it  shall  and 
may  be  lawfnl  for  any  licensed  minister  of  the  religions 
perraaaion  at  any  inmate  of  mch  workhonae,  at  all 
times  of  tbe  day  on  the  reqneat  of  tnoh  inmate,  to  yiaife 
such  workhonae  for  the  pnrpoae  of  affording  religions 
assiatanoe  to  anch  inmate,  and  alao  for  the  pnrpoae  of 
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inatrncting  hia  duld  or  ohUdien  in  the  piinoiplee  of  tlieit 
TeUgion. 

Sect.  46: 

It  ahall  'he  lawfnl  for  the  said  commiBmonen,  as  and 
when  the^  ihall  aee  fit,  by  order  under  their  hands  and 
seal,  to  direct  the  OTerseere  or  gnardiana  of  any  pariah 
or  nnion  ....  to  appoint  anoh  paid  offioera,  with 
■noh  qnaJifloationa  aa  the  aaid  oommiaaionera  ahall 
think  neceaaaiy,  for  superintending  and  aaaiating  in  the 
adminiatration  of  the  relief  and  employment  of  the 
poor,  &o. 

Sect.  109 : 

The  word  "ofBoer"  shall  be  oonatmed  to  extend  to 
any  clergyman,  Ao. 

Poor  Law  Order  of  1843  (to  the  select  vestry 
of  Liverpool) :  (a) 

Art.  60:  For  the  peiformanoe  of  the  dntiea  and 
enanrinr  the  ofaaerranoe  of  the  regolationa  herein  set 
forth,  the  select  yeatry  shall,  as  soon  aa  may  be  requi- 
site, sod  from  time  to  time  hereafter  upon  the  oocnrrenoe 
td  any  vaoanoy,  appoint  all  or  any  of  the  following 
offioera,  that  is  to  say  ....  a  chaplain  .... 
and  aJso  anoh  aaaiatanta  and  aerranta  aa  ahall  be  neoes- 
aary  for  the  efficient  performance  of  the  duties  of  the 
said  seTeral  offioera. 

Art.  76 :  The  dntiea  of  the  chaplain  are  to  read  prayers 
and  preach  a  sermon  on  eyeiy  Snnday,  and  to  read 
prayers  on  every  Qood  Friday  and  Chriatmas.day,  and  to 
examine  the  duldren,  and  to  catechise  snch  as  belong 
to  the  Church  of  England  at  least  once  in  every  month. 

Gen.  Order  of  the  19th  Aug.  1867 : 

Art,  1 :  The  guardians  may  employ  such  persona  as 
they  shall  deem  requisite  in  and  about  the  workhonse  or 
worKhonse  premises,  or  on  the  land  occupied  for  the 
employment  of  the  pauper  inmates  of  the  workhouse,  or 
otherwise  in  or  about  the  relief  of  the  indoor  poor,  upon 
■noh  ietuM  sad  conditions  as  ahall  appear  to  them  to  be 
suitable. 

Art.  6:  The  word  "workhouae"  ahall  include  erery 
solkool,  infirmary,  or  hospital,  provided  by  the  guardians 
for  the  reception  of  paupers. 

French  (C  Butaeli,  Q.C.  with  him)  for  the 
motion. — Sect.  46  of  the  Poor  Law  Amendment 
Ant  of  1834  does  not  mean  that  the  Poor  Law 
Commissioners  (now  the  Local  Government  Board) 
can  only  direct  the  appointment  of  a  clergvman 
of  the  Church  of  England  as  a  "paid  officer." 
By  sect.  109  paid  officer  includes  "clergyman," 
which  may  mean  a  clergyman  not  a  member  of 
the  Church  of  England.  This  is  shown  by  the 
definition  clause  (sect.  74)  in  the  Poor  Law 
Amendment  Act  1844,  where  a  minister  is  defined 
to  mean  a  person  in  holy  orders  and  also  every 
person  teaching  or  preaching  at  religions  worship 
m  a  certified  place  of  meeting.  No  doubt  by 
the  order  of  1843,  articles  60  and  76,  the  select 
vestry  could  only  appoint  a  chaplain, such  chaplain 
to  be.  it  is  adnutted,  a  clergyman  of  the  Church 
of  England.  By  sect.  43  of  the  Poor  Law 
Amendment  Act  1844,  schools  are  put  upon  the 
same  footing  as  workhouses  as  regards  the 
appointment  of  paid  officers,  and  as  regards  the 
conscience  clause  in  the  matter  of  religious 
instruction.  But  then  by  a  General  Order  of  the 
19th  Aug.  1867,  the  Poor  Law  Board  authorised 
the  guardians  (the  select  vestry  being  included  in 
that  term)  to  employ  such  persons  as  they  think 
requisite.  These  words  are  wide  enough  to 
include  a  clergyman  of  the  Bomai.  Catholic 
Church.  Sect.  19  of  the  Poor  Law  Amendment 
Act  1834  gives  religious  freedom  to  all  inmates 

(a)  A  Oeneral  Order  of  the  24th  Jnl;^  1847  contains,  in 
articles  158  and  211,  provisions  siniuar  to  those  con- 
tained in  tiie  above  special  order  of  1848,  whieh  was  only 
dirsoted  to  the  select  vestry  of  Liverpot^L 


of  a  workhouse,  and  a  licensed  minister  may  visit 
the  workhouse  for  the  purpose  of  affording  reli- 

f'lous  assistance  to  his  co-religionists.  Surely 
arliament  intended  that  these  ministers  should 
not  be  mere  volunteers,  but  should  be  paid  by  the 
vestry  or  guardians,  and  be  under  their  control. 
Moreover,  by  sect.  21  of  31  &  32  Vict.  c.  122 
(Poor  Law  Amendment  Act  1868),  if  no  religious 
service  is  provided  in  the  workhouse  for  the 
inmates  according  to  their  creed,  they  may  go  to 
some  place  of  worship  outside.  This  shows  that 
the  guardians  or  vestry  may  direct  religious 
servicea,  other  than  those  of  the  Church  of  Eng- 
land, to  be  held  in  the  workhouse,  and  that  they 
have  thepower  to  pay  the  ministers  who  conduct 
them.  Hence  in  this  case  the  select  vestry  had 
power  to  appoint  and  pay  these  two  Roman 
Catholic  clergymen. 

Sir  S.  Oiffard,  Q.C.  and  C.  Eiggitu,  for  the 
auditor,  showed  cause. — Sect.  46  of  the  Poor  Law 
Amendment  Act  1834  only  gives  power  to  the 
Poor  Law  Commissioners  to  direct  the  guardians 
or  vestry  to  appoint  "  paid  officers,"  which  words 
are  to  include  clergymen.  The  Poor  Law  Com- 
missioners or  their  successors  have  never  directed 
the  appointment  of  any  clergymen  other  than 
those  of  the  Church  of  England.  It  is  admitted 
that  under  the  Order  of  1843  the  chaplain  must  be 
a  clergyman  of  the  Church  of  England.  Then 
the  sole  question  remains  whether  the  General 
Order  of  1867  gave  the  vestry  power  to  appoint 
what  may  be  called  Nonconiormist  clergymen. 
The  words  of  article  1  seem  to  point  to  persona  of 
a  lower  class  than  clergymen.  If  sucn  an  im- 
portant change  were  intended,  it  would  not  have 
been  made  by  such  general  words,  but  the  Poor 
Law  Board  would  have  dealt  with  the  appoint- 
ment of  Nonconformist  cler^men  specially. 
Neither  in  sect.  19  of  the  Poor  Law  Amendment 
Act  1834,  nor  in  sect.  21  of  the  Poor  Law  Amend- 
ment Act  1868,  which  give  the  vestry  power  to 
allow  any  minister  to  attend  in  the  workhouse 
and  hold  religious  services  there,  is  any  payment 
to  snch  ministers  contemplated.  Hence  these 
payments  were  properly  disallowed. 
French  was  not  called  on  to  reply. 

Stephen,  J. — I  must  say  that  I  do  not  feel  any 
difficulty  in  deciding  this  question.  But,  as  it  is 
one  of  considerable  importance,  I  wish  to  go 
through  the  different  sections  of  the  various  Acts 
of  Parliament,  and  also  the  Poor  Law  Orders. 
It  is  with  great  satis&ction  that  I  give  the 
judgment  I  am  about  to  give,  as  it  is  only  right 
and  proper  that  those  who  give  such  religions 
instruction  to  the  inmates  of  a  workhouse  should 
not  be  mere  unpaid  volunteers,  but  should  receive 
payment  for  their  work,  and  be  in  a  recognised 
position  responsible  to  the  guardians  or  vestry. 
A  great  many  sections  have  been  referred  to,  and 
the  first  one  is  sect.  19  of  the  4  &  5  Will.  4,  c.  76 
(Poor  Law  Amendment  Act  1884),  and  that 
section,  in  effect,  provides  that  no  rules  shall 
oblige  any  inmate  of  a  workhouse  to  attend  a 
religious  service  contrary  to  his  conscience,  and 
that  licensed  ministers  may  give  religious  assist- 
ance in  the  workhouse  to  their  own  people.  I 
agree  that  certain  privileges  were  ^ven  to  clergy- 
men of  the  Church  of  England  in  workhouses, 
who  were  called  chaplains,  which  privileges  other 
ministers  did  not  possess.  Then  comes  sect.  46, 
which    authorises   the   appoii^ment   of  ["jP^id 
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officers."    I  may  observe  that  a  judicial  decision 
iuLS  been  given  upon  this  section  in  the  case  of 
Beg.  r.  Braintree  Union  (1  Q.  B.  130),  that  the 
Poor  Law  Commissioners  had  power  to  direct  the 
appointment  of  a  chaplain,  with  a  salarj-,  under 
the  words  "  paid  oflBcers,"  sect.  109  saying  that 
officers  are  to  include  clergymen.    The  next  Act 
that  I  come  to  is  the  Poor  Law  Amendment  Act 
1844,  which  by  sect.  43  seems  to  recognise  that 
the  chaplain  of  a  workhouse,  and  a  school  attached 
thereto,  is  to  be  a  clergyman  of  the  Established 
Church,  but  a  proyiso  is  inserted  as  to  religious 
teaching  similar  to  that  contained  in  the  earlier 
statute.    Coming  now  to  the  Poor  Law  Order  of 
1843  as  to  officers  to  be  appointed  by  the  select 
vestry,  I  qnite  agree  that  by  articles  60  and  76, 
taken  together,  the  "  chaplain  "  must  be  a  elerey- 
man  of    the   Established  Church,  being  to  that 
extent  placed  on  a  different  footing  from  other 
clergymen.    Then  we  come  to  the  General  Order 
of  the    19th    Aug.    1867,  and  the  question  is, 
whether  article  1  authorises  the  appointment  of 
paid  Roman  Catholic  clergymen  to  afford  religious 
assistance  to  the  inmates  who  profess  their  creed, 
who  are  not  called  chaplains,  but  who  have  many 
of  the  duties  of   a  cluiplain.     It  is  clear  to  me 
that  it  does.    The  words  are  wide   enough  to 
include  clergymen  of   any  denomination,  and  I 
think  that  very  probably  the  Poor  Law  Board 
intended  that  to  be  so,  wishing  to  do  quietly 
what  might  otherwise  have  created  a  considerable 
amount  of   feeling.    I  am  strengthened  in  this 
view  by  article  3  of  this  order,  which  provides 
that  the  foregoing  articles  of  this  order  (elcept  so 
much  thereof    as  relates  to  their  quarterly  or 
other  periodical  payments)  shall  not  apply  to  the 
fbllowmg  officers  or  persons :  (amongst  others)  the 
chaplain.    Why  should  I  limit  the  application  of 
article  1  as  to  payment  to  the  chaplain  P    Why 
should  it  not  also  include  a  Nonconformist  clergy- 
man?   But  the  case  does  not  stop  there,  because 
the  very  next  year  the  Poor  Law  Amendment 
Act  18o8,  drafted  by  persons  familiar  with  the 
law,  was  passed,  and  sect.  21  of  that  Act  provides 
that  any  inmate  who  has  no  religious  service 
according  to  his  own  creed  provided  for  him  in 
the  workhouse,  may  attend  some  place  of  worship 
of  his  own  denommation.     If  my  interpretation 
of  the  Order  of  1867  is  correct,  the  guardians  (in 
this  case  the  select  vestry)  received  authority  by 
that  order  to  appoint  and  pay  a  clergyman  to 
hold  such  services  in  the  workhouse,  ana  it  is  only 
when  they  are  not  held  there  that  the  inmate  may 
attend  some  place  of  worship  outside  the  work- 
house. This,  moreover,  was  the  view  taken  by  the 
Local  Government  Board  in  this  very  case.     Upon 
the  whole,  therefore,  I  am  of  opinion  that  the 
select  vestry  had   power   by   article    1    of    the 
General  Order  of  1867  to  appoint  and  pay  these 
Boman  Catholic  clergymen,  and  that  the  auditor 
having  disallowed  these  payments,  and  surcharged 
the  applicant  with  them,  this  rule  for  a  certiorari 
must  be  made  absolute. 

Watkik  Williahs,  J.— I  agree. 

Rule  absohUe. 

Solicitors  for  the  applicant,  W.  W.  Wynne  and 
Son,  for  T.  J.  StAith,  Liverpool. 

Solicitors  for  the  auditor,  Kennedy,  Hughet, 
and  Kennedy. 
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May  26,  27,  and  28. 

(Before  Brett,  M.R.,  Bowen  and  Fby,  L.JJ.) 

Reg.  on  the  prosecution  of  The  Assessment 
Committee  op  the  Poplar  Usios  v.  The 
East  and  West  Ixdia  Dock  Company,  (a) 

APPEAL  from  the  QVEEN's  BENCH   DIVISION. 

Valuation  (Metropolis)  AH  1869  (32  ^  33  Viet, 
e.  67),  »».  46,  47 — SvjtplemeniiU  valuation  list — 
Alteration  —  Dock  company  —  Diminution  of 
profits — Sufficiency  of  evidence  of  alteration. 
Upon  an  appeal  against  a  supplemental  valuation 
list,  under  the  Valuation  {Metropolis)  Act  1869, 
evidence  showing  a  diminution  in  the  profits  of  a 
dock  company  within  the  preceding  twelve  months 
is  admissible  as  evidence  of  alteration  in  value, 
and  is  prima  fade  evidence  of  an  aUercUion 
within  the  meaning  of  the  Act. 
Per  Brett,  M.R.  and  Bowen,  L..T. :  Wliere  it  is 
shown  that  there  has  been  an  alteration  in  value 
during  the  preceding  twelve  months,  only  the 
amount  of  such  alteration,  and  not  the  present 
rateable  value,  can  be  inquired  into. 
Per  Fry,  L.J. :  The  present  rateable  value  should 

be  inquired  into  and  ascertained. 
Judgment  of  Orove  and  Manisty,  JJ.  reversed. 
This  was  an  appeal  by  the  East  and  West  India 
Dock  Company  from  the  decision  of  Grove  and 
Manisty,  JJ.  (reported  49  L.  T.  Rep.  N.  S.  363 ; 
12  Q.  B.  Div.  721),  where  'the  material  parts  of 
the  special  case  and  the  provisions  of  the  Valua- 
tion (Metropolis)  Act  1869,  on  which  the  question 
for  decision  depended,  are  set  out. 

Sir  H.  8.  Giffard,  Q.C.,  Marriott,  Q.C.,  and. 
K.  E.  Bigby  for  the  appellants. 

Sir  F.  Hersehell  (S.G.).  IF.  H.  HoU,  Q.C..  and 
FuUarton  for  the  respondents. 

The  arguments  were  similar  to  those  used  in 
the  court  oelow,  and  are  sufficiently  referred  to  in 
thejudgments. 
The  following  authorities  were  cited : 
Reg.  T.  Atmty  Park  CeTnetiry  Company,  29  L.  T.  Itop. 

K.  8. 174 ;  L.  Bep.  8  Q.  B.  S15 ; 
SiSf.  T.  Nip  Rivtr  C<nrfanv,  40.  B.  Div.  309  ; 
fi«g.  Th»  Orand  Jimetton  Railway  Company, ii^.'B, 

18; 
Reg.  V.  Bristol  Dock  Company,  I  Q.  B.  535  ; 
Reg.  T.  OastUton,  10  L.  T.  Bep.  N.  S.  605. 

Brett,  M.R. — In  this  case  the  Divisional  Court 
has  overruled  the  order  of  the  Court  of  General 
Assessment  Sessions,  and  has  come  to  the  con- 
clusion that  there  was  evidence,  which  was 
admissible  and  relevant,  but  was  not  primA  facie 
evidence  of  such  an  alteration  in  value  as  to 
make  it  necessary  to  order  that  a  supplemental 
list  be  made  out.  It  is  impossible  to  deal  with 
this  appeal  without  considering  the  order  of  the 
Court  of  Sessions  as  well  as  tlie  decision  of  the 
Divisional  Court.  If  we  disagree  with  the 
decision  of  the  Divisio.ial  Court,  wo  shall  have 
to  see  whether  the  order  of  the  Court  of  Sessions 
ought  to  be  altered.  The  question  is,  as  to  the 
rateable  value  of  the  East  and  West  India  Docks. 
The  dock  company  say  that  there  should  be  a 

(a)  Beported  b;  P.  &  Hvtcbisb,  Erq.,  BuTliter-i.»-I«w. 
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supplemental  list,  because  there  has  been  an 
alteration  in  valae  within  the  last  year.  It  is 
said  against  them  that  there  is  no  evidence  of  any 
alteration  in  Talne  within  that  period.  It  is  clear 
that,  unless  the  dock  company  can  show  that  by 
reason  of  something  that  toot  place  within  the 
last  preceding  year  the  value  was  altered,  then 
the  quinquennial  list,  and  the  valuation  then  fixed, 
most  stand,  whether  that  valuation  was  right  or 
wrong  when  it  was  fixed.  The  Divisional  Court 
thought  the  evidence  was  relevant  and  admissible, 
but  that  it  made  out  no  prima  facie  case  of  an 
alteration  in  value  within  the  year.  Here  it  was 
argued  on  behalf  of  the  respondents  that  there 
was  no  evidence  of  such  alteration.  The  evidence 
consisted  in  the  first  place  of  books  of  accounts, 
and  there  was  evidence  to  show  that  those  accounts 
correctly  showed  the  receipts  and  expenditure 
of  the  dock  company  during  the  last  preceding 
year.  Evidence  was  also  given  as  to  the  receipts 
and  expenditure  during  other  preceding  years, 
and  it  was  urged  that,  as  during  the  last  pre- 
ceding year  there  had  been  a  falling  off  in  receipts, 
the  necessary  inference  was  that  there  had  been  a 
diminution  in  the  receipts  of  the  company  by 
reason  of  a  less  amount  of  tonnage  having  come 
into  the  docks  to  such  an  extent  as  to  cause  an 
alteration  in  value.  Supposing  that  evidence 
stood  alone,  would  it  be  evidence  of  an  alteration 
in  rateable  value  within  the  last  preceding  year  P 
It  is  not  necessary  to  decide  this,  but  I  am  inclined 
to  think  that  it  would.  But  the  dock  company 
want  to  show  that  this  falling  off  is  not  an 
accident,  bat  that  there  has  been  a  successive  and 
permanent  diminution  in  their  profits.  If  this  is 
BO,  I  am  of  opinion  that  there  is  prima  faeve 
evidence  of  a  diminution  in  rateable  value  within 
the  last  preceding  year.  The  fact  of  diminution 
of  profits  may  be  explained ;  it  may  be  shown  that 
the  diminution  does  not  affect  the  rateable  value, 
or  the  inference  that  it  does  may  be  rebutted  by 
proof  of  other  facts.  If  the  diminution  is  a  mere 
accident,  and  wiU  be  rectified  in  the  future,  it  is  a 
matter  which  no  tenant  would  care  for,  and  there- 
fore it  docs  not  affect  the  rateable  value.  But  if 
there  is  a  falling  revenue,  and  the  diminution  is 
going  on,  a  tenant  would  take  this  circumstance 
into  account.  It  seems  to  me  therefore  that  the 
court  below  was  right  in  holding  that  the  evidence 
was  admissible  and  relevant ;  but  I  differ  from 
them  as  to  the  other  question,  for  I  think  it  was 
primd  facie  evidence  of  a  diminution  in  value 
within  the  last  preceding  year.  This  being  so, 
the  Court  of  Sessions  should  consider  that  evidence, 
and  should  see  whether  within  the  last  preceding 
year  there  has  been  an  alteration  in  rateable  value 
by  reason  of  the  diminution  of  receipts.  But  it 
would  be  wrong  to  send  the  case  back  to  the 
sessions  without  giving  them  proper  directions 
as  to  how  they  ought  to  deal  with  it.  The  ques- 
tion is  one  of  extreme  difficulty.  It  has  been 
argued  on  behalf  of  the  appellants  that,  if  it  is 
proved  that  there  has  been  an  alteration  in  value 
within  the  last  preceding  year,  admitting  the 
existence  of  such  alteration  to  be  a  condition 
precedent  to  the  admissibility  of  a  supplemental 
list,  yet  when  once  the  existence  of  such  an  altera- 
tion has  been  shown,  then  the  whole  inqniiy  as 
to  the  rateable  value  is  to  begin  de  novo  as  if  the 
property  had  not  been  valued  before,  and  then  the 
new  valuation  must  be  compared  with  the  existing 
list,  and,  if  it  is  found  to  De  less  than  the  value 


I  stated  in  the  existing  list,  the  rate  must  be 
diminished  accordingly.  The  Solicitor-General 
has  pointed  out  difficulties  which  will  arise  if  this 
is  the  true  view,  and  I  agree  that  it  would  be  in 
the  power  of  anybody  to  force  on  an  appeal 
against  the  existing  list  after  the  time  for  appeal- 
ing had  elapsed,  because  by  making  an  alteration 
in  the  property  he  could  reopen  the  valuation, 
and  that  is  virtually  an  appeal.  It  might  follow 
that,  although  the  property  had  within  the  year 
been  increased  in  value,  yet,  because  the  former 
valuation  had  been  erroneous,  the  rateable  value  in 
the  supplemental  list  would  be  less  than  it  had 
been  before.  I  cannot  construe  the  statute  so.  I 
think  the  prior  decision  as  to  value  must  be  taken 
to  have  been  correct,  and  it  must  be  ascertained 
whether  what  has  occurred  within  th«  last  pre- 
ceding year  has  affected  the  value.  If  what  nas 
occurred  within  the  last  preceding  year  has 
altered  the  value  which  was  previously  decided, 
then  I  think  this  proposition  is  true,  that  the 
gross  rateable  value  in  the  supplemental  list  is  to 
be  ascertained,  assuming  that  such  value  in  the 
list  then  in  force  be  correct  at  the  commencement 
of  the  year  in  question,  and  the  result  is  to 
be  arrived  at  by  adding  thereto  or  subtracting 
therefrom  the  addition  to  or  diminution  from 
such  value  resulting  from  the  alteration  arising 
during  the  year.  That  being  so,  I  do  not 
adopt  the  proposition  that  the  whole  inquiry  is 
thrown  open.  When  it  has  been  ascertain^  what 
the  alteration  is,  the  value,  as  altered,  should  be 
entered  in  the  supplemental  list.  The  result  will 
be,  that  we  vary  the  judgment  of  the  Divisional 
Court  by  sending  the  case  to  the  sessions,  that 
they  may  hear  the  evidence  and  solve  the  difficult 
proposition  to  which  I  have  referred,  and  if  there 
has  been  an '  alteration  in  rateable  value  within 
the  last  preceding  year,  a  supplemental  list  should 
be  made  out,  and  the  value  as  altered  should  be 
entered. 

BowEN,  L.J. — The  question  is  one  of  great 
difficulty.  It  has  to  be  decided  whether  what 
happened  within  the  preceding  twelve  months  has 
entitled  the  dock  company  to  nave  a  supplemental 
list  made  out.  The  argument  is  divided  into  two 
branches:  first,  as  to  whether  there  is  any  evi- 
dence which,  if  unaltered,  uncontradicted  and 
unqualified,  would  amount  to  primd  facie  evidenoe 
of  an  alteration  in  rateable  value  during  the  last 
preceding  twelvemonths.  If  this  is  so,  we  have 
to  consider  how  far  effect  is  to  be  given  to  such 
evidence.  It  seems  that  during  the  last  year 
there  has  been  a  falling  off  in  the  receipts  of  the 
company,  because  a  less  amount  of  tonnage  has 
come  into  the  docks,  and,  looking  at  that  circum- 
stance with  the  help  of  the  light  afforded  by  the 
previous  fall  in  the  company's  profits,  I  think 
there  is  some  evidence  that  the  value  of  the  pro- 
perty is  not  what  it  was  before.  We  do  not  decide 
that  there  has  been  an  alteration  in  value,  bat 
only  that  the  figures  require  explanation,  and 
tartdsh  primd  facie  evidence  of  such  an  alteration. 
Secondly,  to  what  extent  is  the  inquiry  to  be 
pursued  P  la  the  quinquennial  list  to  be  set  aside, 
and  the  true  value  assessed,  or  is  the  alteration 
only  to  be  taken  into  account  P  This  question  is 
difficult,  and  the  language  of '  the  Act  ia  not 
explicit.  As  the  Solicitor-General  has  pointed 
out,  the  quinquennial  list  is  part  of  the  machinery 
of  assessment.  It  is  not  intended  that  the  assess- 
ment should  go  on  according  to  the  same  valuation 
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year  by  year,  nor,  on  the  other  hand,  that  the 
'value  shonld  be  inquired  into  in  each  year.  There 
is  a  compromise,  by  which  the  valuation  ia  to  be 
readjusted  on  certain  conditions,  and  within 
certain  limits.  The  preamble  to  the  statute 
{SSi  &  33  Vict.  c.  67)  is  not  unimportant.  It  is : 
"  Whereas  it  is  expedient  to  proviae  for  a  common 
basis  of  ralue  for  the  purposes  of  government 
and  local  taxation,  and  to  promote  uniformity  in 
the  assessment  of  rateable  property  in  the  metro- 
polis." The  first  section  deaSng  with  the  quin- 
quennial list  is  sect.  43,  which  provides  that  the 
valuation  list  "  shall  last  for  five  years,  subject  to 
any  alterations  that  may  be  made  by  any  supple- 
mental or  provisional  list,  as  hereinafter  men- 
tioned." Then  sect.  46,  on  the  true  construction 
of  which  the  decision  must  turn,  contains  provi- 
sions for  readjusting  the  valuation  by  means  of 
a  supplemental  list.  Now  what  is  to  be  put  on 
the  supplemental  list  if  the  words  of  the  Act  are 
followed  .*  Sect.  46  does  not  say  that  the  true 
Talne  shall  be  shown,  but  that  the  supplemental 
list  "  shall  show  all  the  alterations  wnich  have 
taken  place  during  the  preceding  twelve  months." 
To  my  mind  it  is  mtended  that  the  supplemental 
list  shall  show  the  figures  to  which  the  rateable 
value  is  to  be  altered.  There  are  practical 
difificnlties  in  the  way  of  adopting  the  other  view. 
One  is  that  any  dissatisfied  ratepayer  practically 
could  always  appeal  against  the  valuation  after 
the  time  for  appealing  had  elapsed,  by  altering 
his  premises,  or  by  taking  advantage  of  some 
alteration  which  might  have  occurred,  and  thus 
oonld  re-discuss  the  quinquennial  list  before 
another  tribunal.  It  is  no  doubt  a  reduetio  ad 
ohntrdum.  to  take  the  case  of  a  man  adding  a  story 
to  his  house,  and  then  claiming  to  reopen  the 
valuation  list,  but  still  it  is  an  illustration  of  the 
difficulties  attending  the  construction  contended 
for  on  behalf  of  the  appellants.  It  is  to  be 
observed  that  what  sets  free  the  ratepayer,  so  as 
to  enable  him  to  demand  a  supplemental  list,  is 
not  merely  an  alteration  in  the  rateable  value,  but 
any  alteration  "  in  any  of  the  matten  stated  in 
the  valuation  list."  It  seems  an  absurd  result  if 
because  any  alteration,  however  trifling,  has 
t^en  place,  a  valuation  de  novo  should  be  within 
the  reach  of  the  ratepayer.  In  my  opinion  the 
broad  view  of  the  meaning  of  this  obscure  Act  of 
Parliament,  is  that  it  is  not  consistent  to  suppose 
that  the  quinquennial  list  is  to  be  thrown  aside 
whenever  an  alteration  takes  place  within  the  last 
preceding  twelve  months,  but  that  only  the 
measure  of  the  alteration  is  to  be  taken  into 
account. 

Fey.  L.  J. — There  are  two  questions  to  be  con- 
sidered. The  first  is,  whether  a  fall  of  profits  is 
evidence  of  a  diminution  of  rateable  value.  I  am 
of  opinion  that  it  is  some  evidence  that  the  rate- 
'able  value  has  been  diminished,  such  as  might 
reasonably  be  expected  to  affect  the  mind  of  a 
yearly  tenant.  The  fall  in  the  profits  may  be 
casual,  or  it  may  be  erolained  by  other  circnm- 
stances,  or  it  may  have  been  taken  into  account  in 
making  the  previous  valuation,  so  it  is  not  con- 
cinsive ;  but  I  think  it  is  some  evidence.  Secondly, 
assnming  there  has  been  an  alteration  within  the 
last  preceding  year,  is  the  rateable  value  to  be 
ascertained  ae  novo  for  the  purpose  of  making 
oot  the  supplemental  list,  or  is  the  alteration  only 
to  be  ascertained  P  On  this  point  I  differ  from 
the  opinion  which  has  been  expressed  by  the  other 


members  of  the  court.  The  Act  of  Parliament  i.t 
intended  to  provide  machinery  for  the  purpose  of 
finding  out  the  true  rateable  value.  The  cjuin- 
quennul  valuation  is  to  remain  in  force  until  an 
alteration  takes  place  in  some  of  the  matters 
stated  in  the  valuation  list.  The  list  is  then  to  bo 
amended,  and  two  modes  of  doing  this  are  pro- 
vided— by  a  provisional  and  by  a  supplemental 
list.  As  the  result  of  an  examination  of  the 
provisions  of  sect.  46, 1  have  come  to  the  conclu- 
sion that  the  section  contains  machinery  for 
ascertaining  the  rateable  value,  but  none  for 
getting  at  the  amount  of  the  alteration.  I  think 
it  leaves  the  alteration  to  be  ascertained  bv  a 
comparison  of  the  true  rateable  value,  when  that 
is  ascertained,  with  the  existing  valuation  list. 
By  the  terms  of  the  section,  if  it  is  necessary  to 
make  out  a  supplemental  list,  such  list  is  to  be  in 
the  same  form  as  the  quinquennial  valuation  list, 
and  no  other  form  is  given.  It  is  said  that  the  sup- 
plemental list  may  be  made  to  show  the  alterations 
m  two  ways,  by  showing  the  difference  between 
the  old  list  and  the  true  value,  or  by  showing 
to  what  extent  the  old  valuation  has  been  affected, 
without  showing  what  the  real  value  is,  but  one 
way  only  will  allow  the  list  to  be  in  the  same  form 
as  the  quinquennial  list.  Sub-sect.  3  is  impor- 
tant, for  it  contains  directions  as  to  the  mode  in 
which  the  supplemental  list  is  to  be  made  out, 
and  it  contains  no  provision  for  ascertaining  the 
difference.  Then  as  to  the  arguments  which 
have  been  brought  forward  in  support  of  the 
opposite  view,  it  is  said  that,  under  sect.  47, 
Bub-sect.  (1),  the  provisional  list  is  to  show  "  the 
gross  and  rateable  value  as  so  increased  or  so 
reduced,"  and  that  this  must  refer  to  the  quin- 
quennial valuation  list  as  increased  or  reduced ; 
but  I  think  it  means  the  true  gro.s3  and  rateable 
value  as  increased  or  reduced.  Then  it  is  said  to 
be  improbable  that  the  Act  should  be  intended  to 
allow  the  true  value  to  be  ascertained  after  a 
lapse  of  only  one  year  from  the  date  of  the  quin- 
quennial valuation.  I  think  the  answer  is,  that 
the  quinquennial  valuation  is  to  be  assumed  to  be 
right,  and  is  to  remain  in  force  unless  an  altera- 
tion takes  place ;  but  if  it  then  turns  out  to  bo 
wrong,  I  see  no  reason  whv  it  should  not  be  cor- 
rected. Then  it  is  said  tW  the  occupier  might 
make  an  addition  to  his  premises  and  suggest 
that  there  was  an  alteration,  and  reopen  the  quin- 
quennial valuation  list,  and  so  get  a  reduction  of 
his  rates.  I  am  inclined  to  think  that,  under 
such  circumstances,  he  would  not  be  able  to  prove 
an  alteration  within  the  meaning  of  sect.  46 ;  but 
the  case  suggested  is  highly  improbable,  and 
extreme  cases  are  not  safe  guides  to  the  construc- 
tion of  a  statute.  Moreover,  I  am  not  satisfied 
that  it  would  be  unreasonable  that  the  occupier 
should  obtain  a  reduction  if  his  property  was 
really  valued  too  high,  for  he  has  suffered  a  wrong. 
For  these  reasons  I  think  the  Act  provides 
machinery  for  ascertaining  the  real  value. 

Judgment  reversed. 

Solicitors     for     appellants,     Freahfields     and 
Williams. 
Solicitor  for  respondents,  /.  W.  Mar$h. 
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May  14  and  30. 

(Before  Brett,  M.R.,  Bowen  and  Fey,  L.JJ.) 

London  Scottish  Perm.4.!ient  Benefit  Society  v. 

ChOELEY   and   0THEa8.(a) 
APPEAL  FROM  THE   QUEES's   BENCH   DIVISION. 

Praetiee  —  Co$t»  —  Taxation — Solicitor  »uing  or 
defendiiig  in  person. 

Where  a' solicitor  sues  or  defends  an  action  in 
person,  and  obtains  judgment  with  costs,  he  is 
entitled  to  recover  from  his  adversary  the  same 
costs  as  would  have  been  allowed  if  he  were  not  a 
party  to  the  action,  but  were  acting  as  solicitor 
for  another  person,  subject  to  this,  that  the  costs 
to  be  aUotoed  must  not  include  any  items  which 
tite  xmion  of  the  two  characters  renders  impossible 
or  unnecessary ;  and  where  any  itetns  are  attribu- 
table to  the  fact  that  the  solicitor  is  acting  in  the 
two  diaraelers,  such  items  should  be  treated  on 
taxation  as  attributahle  to  his  character  as  party 
to  the  action,  and  not  to  his  character  as  solicitor. 

Judgment  of  Denman,  Manisty,  and  Watkin 
WUliamt,  J  J.  afinned. 

An_  action  for  money  received  was  brought  hj  the 
plaintiffs  against  the  defendants,  Chorley,  Craw- 
ford, and  Chester,  who  were  solicitors.  At  the 
trial  the  matters  were  referred  to  a  barrister,  who 
decided  in  favour  of  the  defendants,  and  directed 
that  the  ptiaintiffs  should  pay  to  the  defendants 
their  costs  tjf  the  reference  and  certificate,  and 
theplaintiSs  should  bear  their  own  costs. 

The  defendants,  Crawford  and  Chester,  who  had 
conducted  their  own  defence,  presented  their  bill 
of  costs  for  taxation.  The  solicitor  for  the  plain- 
tiffs objected  that  the  defendants,  being  solicitors, 
and  having  appeared  throughout  the  whole  of  the 
action  as  defendants  in  person,  ought  not  to  be 
allowed  any  other  costs  tnan  costs  out  of  pocket, 
or  snch  costs  as  they  would  be  entitled  to  if  they 
were  non-professional  men.  The  master  over- 
ruled the  objection  and  allowed  costs  as  between 
party  and  ^rty,  with  the  exception  of  certain 
charges  for  instructions. 

The  plaintiffs  applied  by  summons  to  review 
the  taxation.  Mathew,  J.  referred  the  summons 
to  the  court,  and  the  Divisional  Court  (Denman, 
Manisty,  and  "Watkin  WUliams,  JJ.)  refused  the 
plaintiffs'  application. 

From  this  decision  (which  is  reported  60  L.  T. 
Rep.  N.S.  265;  12  Q.  B.  Div.  452)  the  plaintiffs 
now  appealed. 

May  14. — Cock  for  the  plaintiffs. — ^There  is  no 
decision  in  favour  of  the  supposed  practice  on  which 
the  court  below  acted,  and  it  is  unreasonable  that 
a  solicitor  suing  or  defending  in  person  should  be 
in  a  better  position  than  any  other  litigant.  The 
first  appearance  of  any  statement  in  favour  of 
such  a  practice  is  to  be  found  in  Lush's  Practice, 
published  in  1840  (p.  775  in  the  Ist  edition,  896 
in  the  3rd),  where  it  is  laid  down  that  "an 
attorney  regularly  qualified  is  allowed  to  make 
the  same  charges  for  business  done  when  he  sues 
or  defends  in  person  as  when  he  acts  as  attorney 
for  another."  No  authority  is  cited  for  this 
proposition.  The  rule  is  stated  in  Chitty's  Prac- 
tice as  follows  :  "  Where  _  a  solicitor  is  a  party  to 
an  action,  and  obtains  a  judgment  in  his  favour, 
he  is  entitled  to  the  same  costs  as  if  he  had  con- 
ducted   the  action  as  solicitor  for   some  other 

(•)Bepartedby  P.  B,  Uitchins,  Eaq.,  Barrlgtcr-at-Lav. 


person,  and  not  merely  to  the  costs  which  another 
person  suing  or  defending  in  person  would  be 
entitled  to:  "  (13th  edit.  p.  82.)  This  proposition 
appears  for  the  first  time  in  the  7th  edition  (also 
published  in  1840),  and  is  not  to  be  found  in  any 
of  the  first  six  editions.  The  cases  cited  are 
Jervis  v.  Bewes  (4  Dowl.  764) ;  Parsloe  v.  Foy  (2 
DowL  181) ;  and  Leaver  v.  Wlialley  (2  Dowl.  80), 
none  of  which  bear  out  the  statement.  The  earlier 
text-books  are  silent  on  the  point,  and  the  later 
text-books,  where  they  mention  it,  seem  to  follow 
one  or  other  of  the  two  books  already  quoted. 
He  also  referred  to 

Oordon  on  Costa,  195 ;  Sayer  on  Costs,  5 ;  1  HoUoek 
on  Colts,  3  ;  Beames  on  Costa  in  Equity ;  Dax  oa 
Masters'  Praotioe,  31 ;  Fulline  oa  Attomeya,  267, 
3rd  edit. ;  Graj  on  Costs  ;  Marshall  on  Costs ; 
Cordery  on  Solioitors,  120  ;  Coke's  Institutes, 
part  2,  p.  288 ; 
Sdattr  T.  Cottam,  3  Jar.  N.  S.  630 ; 
Price  r.  McBeth,  10  L.  X.  Bep.  N.  S.  521 ;  33  L.  J. 
460,  Ch. 

S.  Tindal  Atkinson  for  the  defendants. — ^The 
rule  that  is  in  substance  laid  down  by  the  judg- 
ment of  the  Divisional  Court  is  that  a  solicitor 
who  conducts  his  own  case  and  recovers  costs 
against  his  opponent  is  entitled  to  charge  him 
for  all  work  actually  done.  This  is  the  correct 
rule,  and  the  effect  of  it  is  that  the  scale  of  costs 
prescribed  bjr  K.  S.  C.  1883,  Order  LXV.,  r.  8, 
and  Appendix  N.  would  apply,  subject  to  the 
exception  that  a  few  items,  such  as,  for  instance, 
"  instructions  to  sue,"  or  "  to  defend,"  which  the 
solicitor  would  be  entitled  to  charge  against  the 
other  side  when  he  was  acting  on  benalf  of  a 
client,  would  not  be  allowed  to  him  when  acting 
on  his  own  behalf.  It  is  clear  that  a  solicitor  is 
entitled  to  employ  another  solicitor,  and  if  he 
does  BO  his  costs  will  be  allowed;  it  eeems 
unreasonable,  then,  that  because,  instead  of  em- 
ploying another  solicitor,  he  devotes  his  own  pro- 
fessional skill  and  labour  to  the  case,  he  should 
be  deprived  of  costs.  The  natural  result  of 
npholaing  the  appellants'  contention  would  be 
that  in  all  cases  where  a  solicitor  was  a  party  to 
litigation  he  would  employ  another  solicitor  to 
act  for  him.     He  also  referred  to 

Em  parte  Chamberlayne  ;  Re  West,  14  Jnr.  O.  S.  897  : 

Ongy  r.  Brown,  L.  Bep.  1  P.  C.  411 ; 

2  Baoon's  Abridgment,  332. 


Coek  replied. 


Cur.  adv.  vuU. 


May  30. — ^The  following  judgments  were  de- 
livered : — 

Brett,  M.B. — In  this  case  an  action  was  brought 
against  the  defendants,  who  are  solicitors.  The 
result  of  the  litigation  was  in  the  defendants' 
&vonr,  and  they  recovered  costs  against  the 
plaintiffs.  The  defendants  claimed  to  have  their 
costs  taxed  as  if  they  were  acting  as  solicitors  for 
another  person,  and  the  question  is,  whether  this 
contention  can  be  maintained.  It  is  argued  on 
the  one  side  that,  with  regard  to  taxation  of  costs, 
there  is  no  difference  between  a  solicitor  and  any 
other  party  to  an  action  who  sues  or  defends  in 
person ;  and,  on  the  other  side,  that  a  solicitor 
who  sues  or  defends  in  person  and  is  successful 
is  entitled  to  the  same  costs  as  if  he  were  acting 
for  a  client.  In  my  opinion,  neither  view  is  strictly 
accurate.  I  think  the  costs  of  a  solicitor  under 
such  circumstances  must  be  taxed  differently  from 
the  costs  of  another  person,  bpt  Ldc^not  agree 
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with  the  suggestion  that  a  solicitor  acting  on  his 
own  behalf  is  entitled  to  the  same  costs  as  if  he 
were  acting  for  a  client.  The  law  is  that,  if  a 
person  is  forced  into  litigation,  and  is  successful, 
the  person  who  lias  forced  him  into  the  litigation 
should  indemnify  him  against  the  pecuniary  logs 
which  it  has  occasioned  to  him.  A  person  who  is 
not  a  solicitor  having  been  successful  in  litigation 
should  be  indemnified  against  the  pecuniary  loss 
which  his  opponent  has  caiised  him  to  suffer ;  but 
the  difficulty  is,  that  one  cannot  sav  how  much  of 
the  loss  sustained  has  been  caused  by  the  success- 
ful party's  own  over-anxiety,  and  how  much  by  the 
conduct  of  his  opponent;  that  is  the  difficulty 
which  gives  rise  to  the  difference  in  amount 
between  costs  taxed  as  between  party  and  par^  and 
costs  tased  as  between  solicitor  and  client .  Where  a 
person  who  is  not  a  solicitor  sues  or  defends  in 
person  the  law  does  not  indemnify  him  for  his 
loss  of  time,  but  if  a  party  appears  by  a  solicitor 
it  costs  money,  and  what  he  pays  is  to  be  paid 
back  to  him.  AVlien  a  party  appears  in  person  his 
own  time  and  trouble  is  not  a  pecuniary  loss  of 
which  the  law  will  take  cognisance,  and  therefore 
he  can  only  recover  his  costs  out  of  pocket.  What- 
ever he  pays  out  of  pocket  is  a  pecuniary  loss,  for 
which  he  is  to  be  indemnified,  but  his  own  trouble 
and  annoyance  is  not  such  a  loss.  A  solicitor  is 
entitled  to  employ  another  solicitor  to  act  for 
him,  and  if  he  does  so  he  has  to  pay,  and  is 
entitled  to  recover  the  costs  which  he  incurs.  If 
the  solicitor  acts  on  his  own  behalf,  and  has  to  do 
for  himself  what  otherwise  would  be  done  for  him 
by  another  solicitor,  that  is  not  loss  of  time  but 
of  money.  To  say  that  he  must  employ  another 
solicitor  in  order  to  be  entitled  to  recover  these 
costs  amounts  to  mere  circuity.  Therefore,  when 
a  solicitor  sues  or  defends  m  person,  the  items 
which  he  is  entitled  to  charge  against  his 
opponent  are  substantially  the  same  as  his  out-of- 
pocket  costs  where  he  employs  another  solicitor. 
This  being  so,  it  is  true  to  say  that  the  costs 
of  a  solicitor  acting  on  his  own  behalf  are 
to  be  taxed  differently  from  the  costs  of 
any  other  litigant ;  he  cannot  charge  for  in- 
structing himself,  because  in  fact  he  ha«  not 
done  so.  In  the  same  way,  to  speak  of  a  consulta- 
tion with  himself  would  be  nonsense,  and  he 
cannot  attend  upon  himself.  This  seems  to  me  to 
be  the  rule,  that  where  a  solicitor  sues  or  defends 
in  person,  and  recovers  judgment  for  costs,  he  is 
entitled  to  the  same  costs  as  if  he  were  not  a 
party  to  the  litigation,  but  were  acting  on  behalf 
of  a  client,  subject  to  this,  that  his  costs  are  not 
to  include  items  which  the  union  of  the  two 
characters  in  the  same  individual  renders  impos- 
Kible,  such  as  instructions  to,  consultations  with, 
and  attendances  on  a  solicitor,  who  in  such  a  case 
is  the  party  himself ;  and  where  any  items  are 
sttribnt-able  to  the  fact  of  his  acting  in  both 
characters,  such  items  should  be  treated  as  Rttri- 
butable  to  his  character  as  party,  and  not  to  his 
character  as  solicitor.  As  far  as  I  can  see,  no 
rule  to  the  contrary  has  ever  been  laid  down. 
Then  is  there  an  inveterate  practice  the  other 
way  P  Even  if  there  were,  that  would  not  be  con- 
clnsive,  for  the  practice  of  the  masters  cannot 
make  the  law ;  but  it  has  been  ascertained  that 
the  practice  is  not  uniform,  and  in  some  cases  a 
rnle  similar  to  that  which  I  have  stated  has 
been  adopted.  Therefore  there  is  no  authority 
against   that    rule,  and  it  appears    to   mo   to 


be  sensible.  In  the  report  of  the  case  in  the 
Law  Reports  in  the  court  below  (12  Q.  B.  Div. 
452)  the  head-note  goes  a  step  furthei*  than  the 
judgment.  It  is  this  :  "  Where  an  action  is 
brought  against  a  solicitor  who  defends  it  in 
person  and  obtains  judgment,  he  is  entitled  upon 
taxation  to  the  same  costs  as  if  he  had  employed 
a  solicitor,  except  in  respect  of  items  which  the 
fact  of  his  acting  directly  renders  unnecessary." 
This  is  nearly  the  same  as  what  I  have  already 
stated.  I  thmk,  therefore,  that  the  judgment  in 
the  court  below  is  substantially  right,  and  that 
the  statement  in  the  head-note  to  the  report  is 
even  more  right ;  but  the  taxation  in  the  present 
case  is  not  accurate,  and  therefore  the  bill  of 
costs  must  go  back  to  the  master  in  order  that 
he  may  ascertain  whether  any  items  have  been 
allowed  which  ought  not  to  have  been  allowed 
according  to  the  rule  which  I  have  stated.  What 
the  effect  of  this  may  be  we  cannot  now  tell,  and 
therefore  we  will  consider  the  question  as  to  the 
costs  of  this  appeal  when  we  know  the  result. 
For  the  present  the  question  of  costs  will  be 
reserved. 

Bowen,  L.J. — I  am  of  the  same  opinion  both  as 
to  the  decision  and  as  to  the  reasons  for  it.  The 
great  principle  is,  that  the  courts  are  open  to  every- 
body for  the  purpose  of  asserting  civil  rights ;  and 
if  a  person  is  injured  by  the  assertion  of  a  wrong- 
ful claim,  the  protection  afforded  to  him  is  that 
which  is  the  creation  of  statute,  that  costs  are 
awarded  to  the  successful  party.  This  protection 
was  first  introduced  by  the  Statute  of  Gloucester 
(6  Edw.  1,  c.  1),  and  the  view  has  always  been  that 
a  person  who  has  wronglybeen  put  to  expense 
should  be  indemnified.  The  following  passage 
from  Coke's  Institutes,  in  my  opinion,  gives  the 
key  to  the  true  view  as  to  costs :  "  Here  is  expresse 
mention  made  but  of  the  costs  of  his  writ ;  out  it 
extendeth  to  all  the  legall  cost  of  the  suit,  but  not 
to  the  costs  and  expences  of  his  travell  and  losse 
of  time,  and  therefore  cottages  commeth  of  the 
verb  eontter,  and  that  againe  of  the  verb  conntare, 
for  these  costagea  must  eomtare  to  the  court  to  be 
legall  costs  and  expences  : "  (Coke  Inst.,  part  II., 
p.  288.)  Now,  what  does  Coke  mean  by  this  pas- 
sage P  He  means  that  the  party  is  only  to-  be 
allowed  legal  costs,  and  such  as  are  the  exact  and 
natural  result  of  his  having  been  forced  into  liti- 
gation. Professional  skill  and  labour  are  recog- 
nised by  law  as  the  result  of  litigation ;  but  pri- 
vate expenditure  of  time  and  labour  is  not  what 
the  law  can  measure,  nor  is  it  dependent  on  liti- 
gation. Private  expenditure  of  time  and  labour 
IS  outside  the  litigation;  but  professional  skill 
and  labour  are  not  less  the  results  of  litigation 
because  they  are  used  by  the  litigant  himself.  I 
can  see  no  rule  which 'makes  it  right  to  allow 
costs  if  the  work  is  done  through  another 
solicitor,  but  not  to  allow  costs  for  the  same 
worK  if  it  is  done  for  the  litigant  by  his  own 
clerks.  I  agree  with  the  Master  of  the  Bolls  that 
this  is  not  a  question  of  solicitors'  privilege.  The 
practice  has  not  been  altogether  uniform,  and  the 
Chancery  and  common  law  practice  have  differed 
somewhat.  We  find  the  rule  thus  stated  by  the 
late  Lord  Justice  Lush,  who  was  a  very  great 
authority  on  all  matters  of  practice  :  "  A  party 
not  an  attorney,  suing  or  defending  in  person,  is 
entitled  to  no  more  than  his  expenses  out  of 
I  pocket,  or  at  most  to  a  reasonable  allowance 
I  beyond  for  his  loss  of  time;  buj^  an   atkimey 
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regiilarly  qualified  is  allowed  to  make  the  same 
charges  for  business  done  Tvhen  he  sues  or  defends 
in  person  as  when  he  acts  as  attorney  for  another :" 
(2  Lush's  Practice,  896,  3rd  edit.)  I  think  that 
what  is  meant  by  this  passage  is  in  substance  the 
same  as  the  view  expressed  by  the  Master  of  the 
Bolls,  with  which  I  concur. 

t'RT,  L.J. — ^I  am  of  the  same  opinion.  In  no 
sense  is  this  a  question  of  the  privilege  of 
solicitors.  The  conclusion  at  which  we  arrive  will 
prove  beneficial  to  the  non-prof essionaj  public, 
for,  if  the  rule  were  otherwise,  a  solicitoil  engaged 
in  litigation  would  always  employ}  another 
solicitor,  and  in  that  case  the  opposing  party  if  he 
were  unsuccessful  would  have  to  pay  full  costs. 

Judgment  affirmed. 

So'icitors  for  plaintiffs,  Han-iea,  Wilkititon, 
and  JRailces. 

Defendants  in  person. 


May  22,  23,  and  30. 
(Before  Brett,  M.B.,  Bowen  and  Fev,  L.JJ.) 

Reg.  v.  The  Judge  op  the  Cocsir  Court  at 

Crotdos.  (a) 

appeal  from  the  quees's  bexch  division. 

Baiikrupicij  —  Contempt  of  court  —  Committal  — 
JPowera  of  County  Court  judge — 32  &■  33  Viet. 
c.  71,  «».  96,  66—46  §■  47  Vict.  c.  52,  m.  27, 100. 

By  the  Banhruptcy  Act  1869  (32  $•  33  Vict.  e.  71), 
8.  96  (which  is  suhstantiaily  re-enacted  fcy  the 
Banhruptcy  Act  1883  (46  ^  47  Vi<:t.  e.  52),  s.  27), 
the  court  liad  power  imder  certain  circrimstaneet 
to  tiimmon  persona  to  attend  and  give  eaidence  nr 
produce  documents,  and  in  case  of  r^usal  to 
cause  such  pei-sons  to  be  apprehended  anf  brought 
up  for  examination.  ■ 

By  sect.  66  (which  is  substantially  re-enacted  by 
sect.  100  of  the  Act  of  1883)  judges  of  local 
courts  of  baniniptcy  had,  for  the  purposes  of  the 
Act,  in  additimi  to  their  ordinary  powers  as 
County  CouH  judges,  all  the  powers  and  juris- 
diction of  judges  ofih^  High  Court  of  Chancery, 
and  their  orders  might  be  enforced  accordingly. 

A  County  CouH  judge  sitting  in  banhruptcy 
sumnumed  a  person  to  attend  under  sect.  96 ;  this 
summons  teas  disobeyed,  and  the  judge  thereupon 
■made  an  order  for  the  committai  of  the  perso^i  so 
summoned. 

Held  (affirming  tlie  order  of  Grove,  J.  and  Huddle- 
ston,  B.,  who  had  discharged  a  nde  for  a  pro- 
hibition to  m-event  proceedings  on  the  order  of 
committal),  that  the  remedy  for  disobedience  to  the 
summons  was  not  confined  to  that  prescribed  by 
sect.  96.  but  the  judge  had  pmcer  under  sect.  66 
to  make  the  order  for  committal. 

This  was  an  appeal  by  A.  W.  Gibbons  from  the 
decision  of  Grove,  J.  and  Huddlestouj  B.,  dis- 
charging a  rule  nisi  for  a  prohibition  to  prevent 
proceedings  on  an  order  of  committal. 

The  deputy-judge  of  the  County  Court  at 
Croydon,  sitting  in  bankruptcy,  had  made  an 
order  under  the  Bankruptcy  Act  1869  (32  &  33 
Vict.  c.  71),  s.  96  (6)  directing  the  appellant  to 

(a)  Beponed  by  P.  B.  UrTCHI.VS,  Eaq.,  Eani«tcr-at-Lsw. 

(h)  Bankmptoy  Aet  1869  (32  &  33  Viot.  o.  71),  B.  96 : 
Tm  oonrt  may,  on  the  application  of  the  tnutee  at  any 
time  after  an  order  of  adjndioation  has  been  mac(e 
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appear  before  the  court  for  the  purpose  of  giving- 
information  as  to  a  bankrupt's  estate.  This  order- 
having  been  disobeyed  the  deputy- judge  made  an 
order  for  the  committal  of  the  appellant. 

May  22  and  23.— Charles,   Q.C.  and  Stmhen 
Lynch,  for  the  appellant,  supported,  and  Home 
Payne  opposed,  the  application  for  a  prohibition. 
The  following  authorities  were  cited : 
Reg.  r.  Lefroy,  L.  Bep.  8  Q.  B.  134 ; 
Ex  parte  Martin,  4  Q.  B.  Div.  212,  491 ; 
Ex  parte  Ferridge,-Si  L.  T.  Bep.  N.  S.  S07;  L.  Bep. 

20  Eq.  289 ; 
Be  Bank  of  Hindustan,  L.  Ben.  13  Eq.  178 ; 
Be  English  Joint  Stock  Bank,  15  L.  T.  Bep.  N.  S, 

206  ;  L.  Bep.  3  Eq.  203  ; 
Wright  r,  Maude,  10  M.  t  W.  527. 

Cur.  adv.  vidt. 

May  30. — The  folio-wing  judgments  were  deli- 
vered : — 

Brett,  M.B. — In  this  case  the  County  Court 
judge,  sitting  in  bankruptcy,  issued  a  summons 
under  32  &  33  Vict.  c.  71,  s.  96,  ordering  the  ap- 
pellant to  appear  before  the  court.  The  appellanfe 
neglected  to  appear  under  such  circnmatanoes  as 
induccid  the  judge  to  issue  an  order  committing- 
him  to  prison  for  contempt  of  court.  The  ap- 
pellant moved  for  a  prohibition,  and  a  rule  mti 
was  granted,  but  was  £scharged  by  the  Divisional 
Court ;  from  their  decision  the  present  appeal  is 
brought.  The  question  is  important,  for,  if  the 
judge  has  the  power  which  he  has  exercised,  it  is 
a  great  and  extraordinary  power.  The  solution 
depends  on  the  statute  under  which  the  County 
Court  judge  acted  when  sitting  in  bankruptcy. 
In  the  first  place,  what  is  his  authority  when 
sitting  in  bankruptcy  P  The  Court  of  Bankruptcy 
is  a  court  of  record,  and  the  County  Court  judge 
sitting  in  bankruptcy  is  a  judge  of  a  court  of 
record ;  and  it  follows,  without  any  statute,  that 
he  ha.8  certain  powers  of  committal.  He  con 
commit  for  contempt  in  the  face  of  the  court ;  but 
here  the  contempt  was  not  in  the  face  of  the 
court,  for  it  consisted  in  not  coming  to  the  court. 
If,  therefore,  it  stood  on  his  being  a  judge  of  a 
court  of  record  merely,  I  should  thmk  he  had  not 
the  power  which  he  has  exercised.  It  is  sug- 
gested that  the  County  Court,  when  sitting  m 
bankruptcy,  is  not  only  a  court  of  record,  but  a 
superior  court  of  record.    I  cannot  accede  to  that 

his  wife,  or  any  person  whatever  known  or  suspected  to 
have  in  his  posaesBion  any  of  the  estate  or  efteota 
belon^rinK  to  tiie  bankmpt,  or  supposed  to  be  indebted 
to  tiie  ^nkrapt,  or  any  person  whom  the  oonrt  may 
deem  capable  of  riving  imormation  respecting  the  bank- 
mpt, his  trade  dealings  or  property,  and  the  o^nrt  may 
require  any  such  person  to  produce  any  documents  in  ma 
custody  or  power  relating  to  the  banbnpt,  his  dealings 
at  property;  and  if  any  person  so  summoned,  after 
having  been  tendered  a  reasonable  sum,  refuses  to  oome 
before  the  oonrt  at  the  time  appointed,  or  refuses  to  pro- 
dnoe  snoh  doouments,  having  no  lawful  impediment  mad* 
known  to  tike  court  at  the  time  of  its  sittiiw  and  allowed 
by  it,  the  court  may,  by  warrant  addreesea  as  afwesaid, 
cause  such  person  to  be  apprehended  and  brought  up  for 
examination. 

32  ft  33  Viot.  o.  71,  8.  66 :  Every  judge  of  a  looal  oonrt 
of  bankruptcy  shall,  for  the  purpoaes  of  thia  Act,  in 
addition  to  his  ordinary  {xtwers  as  a  County  Court  judge, 
have  all  thepowers  and  jniisdiotion  of  a  judge  of  Her 
Msji 
sue 
scribed. 

This  Act  is  repealed  by  the  Bankruptcy  Act  1883 
(46  &  47  Vict.  c.  52),  s.  169,  hut  the  above  sections  are  in 
substance  re-enaoted  by  sects.  27  and  100  of  the  Act 
of  1883. 


lajesfy's  High  Court  of   Chance^,  and  the  orders  of 
non  judge  may  be  enforced  acoorduigly  in  manner  pra- 
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contention.  If  the  judge  were  a  judge  of  a 
superior  court  of  record  he  would  have  the  same  i 
powers  as  the  judges  of  the  Court  of  Chancery 
and  of  the  courts  at  Westminster  had,  and  would 
hare  full  power  to  commit.  In  Chancery  there 
are  two  kuids  of  power:  there  is  the  ordinary 
|xiwer  of  a  superior  court  of  record,  and  there 
18  also  power  to  issue  an  attachment  for 
not  carrying  out  the  process  of  the  court ; 
that  power  follows  from  tne  decree,  and  the  court 
possesses  it  hesides  the  other  power  of  committal 
for  the  misconduct  of  a  party  before  the  court. 
If,  therefore,  it  stood  ou  tne  court  being  a 
superior  court  of  record,  I  could  not  agree  that 
the  power  now  claimed  existed.  It  seems  difficult 
to  suppose  that  the  Legislature  intended  to  give 
such  an  extensive  power  to  County  Court  judges  ■ 
sitting  in  remote  parts  of  the  country,  isolated, 
and  without  that  control  which  exists  where 
judges  sit  and  act  together,  and  not  subject  to  the 
crituasm  of  the  Bar.  The  question,  however,  is 
whether  the  statute  is  so  worded.  It  turns  on 
the  Bankruptcy  Act  1869  (32  &  33  Vict.  c.  71). 
By  sect.  96  a  witness  could  be  brought  up  in  cus- 
tody, and  if  he  then  declined  to  answer  he  would 
lie  Ruiltv  of  a  contempt  in  the  face  of  the  court, 
and  could  be  committed  to  prison;  therefore,  it 
would  seem  as  if  sect.  96  gave  all  the  necessary 
power.  But  further  powers  were  given  by  sect.  66, 
and  we  cannot  go  against  it.  The  court  cannot 
construe  the  section  otherwise  than  according  to 
the  ordinary  rule  of  giving  to  the  words  used 
their  natural  meanin  g  as  applicable  to  the  subject- 
matter  with  which  the  statute  is  dealing.  How, 
sect.  66  gave  to  County  Court  judges  sitting  in 
bankruptcy  the  powers  and  jurisdiction  of  a 
judge  of  the  Court  of  Chancery,  and  a  judge  of 
the  Court  of  Chancery  had  the  power  in  qu^ion 
beyond  doubt.  Therefore,  if  we  read  the  statute 
in  its  ordinary  sense,  it  gave  to  a  County  Court 
judge  sitting  in  bankruptcy  this  extraordinary 
power,  so  that  he  oould  bring  up  a  witness  in 
custody  under  sect.  96,  and  also  had  a  cumulative 
power  to  punish  the  witness  for  not  coming  when 
first  ordered  to  do  so ;  for,  although  the  witness 
aasweied  when  brought  np,  the  judge  mi^ht 
Btin  punish  him  for  contempt  in  not  commg 
at,  first,  and  might  commit  him  to  prison. 
It  aeems  a  strange  result  that  there  should 
ha  such  a  large  power,  but  if  the  Legislature 
has  given  it  we  must  decide  accordingly.  I  was 
at  first  under  the  impression  that  we  could  read 
the  wmrda  m  sect.  66,  "  for  the  purposes  of  this 
Act,"  as  meaning  for  the  purpxwe  of  distributing 
the  bankrupt's  estate,  and  that  it  would  uot  follow 
that  the  judge  should  have  power  to  commit  for 
non-attendanoe  as  a  witness ;  out,  on  consideration, 
and  after  discussing  the  case  with  the  other 
mflBubers  of  the  court,  I  have  come  to  the  conclu- 
sion that  we  must  read  the  section  in  its  ordinary 
sense,  and  that  it  gave  to  every  local  County 
Court  judge  the  extraordinary  power  claimed  and 
exercised  in  the  present  case.  It  gave  them  the 
same  powers  as  judges  of  the  Court  of  Chancery, 
thongn  ther  are  not  subject  to  the  same  criticism. 
If  I  thongut  there  was  no  appeal  to  the  Chief 
Judge  in  Bankruptcy,  I  should  think  this  result 
wonm  be  impossible;  but  I  think  there  is  an 
appeal  to  the  Chief  Judge  from  an  order  of  com- 
mittal made  by  a  County  Court  judge.  For  the 
reasons  which  I  have  given,  although  I  have  some 
doabt,  I  think  that  the  effect  of  sect.  66  of  the 


statute  was  to  give  to  a  County  Court  judge  sitting 
in  bankruptcy  power  to  commit  a  person  who  had 
been  ordered  to  attend  as  a  witness  under  sect.  96, 
and  had  failed  to  comply  with  that  order.  I  wish 
to  add  that  I  do  uot  suggest  anything  as  to  the 
circumstances  under  which  the  power  was  exer- 
cised in  the  present  case.  The  result  is,  that  the 
appeal  fails,  and  must  be  dismissed. 

BowEN,  LJr.— I  agree  that  the  sole  question  is, 
whether  a  Couuty  Court  judge  sitting  in  bank- 
ruptcy '  had  jurisdiction  under  sect.  66  of  the 
Bankruptcy  Act  1869  (32  &  33  Vict.  c.  71)  to  punish 
for  a  contempt  which  consisted  of  disobedience  to 
an  order  to  attend  and  give  evidence  under  sect.  96. 
It  turns  entirely  on  the  coustruction  of  the  statute. 
Sect.  66  gave  to  every  judge  of  a  local  court  of 
bankruptcy  the  powers  and  jurisdiction  of  a  judge 
of  the  Court  of  Chancery.  The  County  Court 
judge  was  not  clothed  with  the  same  authority  as 
was  conferred  on  the  judge  of  the  London  Court 
of  Bankruptcy  by  sect.  65,  for  he  only  had  the 
power  of  a  judge  of  the  Court  of  Chancery ;  but 
a  judge  of  that  court  had  ample  and  great  powers, 
which  included  the  power  to  punLsh  by  attach- 
ment. The  question  is,  whether  the  County  Court 
judge  was  not  clothed  with  the  same  power,  and 
whether  it  extended  to  the  power  of  punishing 
for  disobedience  to  an  order  issued  under  sect.  96. 
I  think  it  is  impossible  to  say  that  the  judge  had 
not  such  power,  provided  the  case  comes  within 
the  limiti^ion  contaiued  in  the  words  "for  the 
purposes  of  this  Act."  The  principal  sections  of 
the  Act,  besides  those  already  referred  to,  which 
dealt  with  contempt  and  the  enforcement  of  orders 
of  the  court,  were  sects.  19,  28,  55,  56,  70,  73,  77, 
93,  126.  All  these  provisions  assumed  tliat  the 
judge  had  power  to  punish  for  contempt  of  court, 
and  many  of  the  sections  created  statutoiy 
oftences,  and  declared  that  such  offences  should 
be  punishable  as  contempt  of  court.  The  rales 
maae  under  tho  Act  also  followed  the  same  line, 
for  by  rule  3  the  judge  was  forbidden  to  delegate  his 

f)wer  of  committing  for  contem]>t  to  the  registrar. 
am  also  impress^  with  the  fact  that  no  dis- 
tinction was  made  between  different  kinds  of 
contempts,  and  there  was  no  classification  of 
contempts.  Kow  what  is  tho  position  of  the 
appellant  in  the  present  case  P  An  order  for  his 
attendance  was  made  under  sect.  96,  which  was 
taken  from  sect.  115  of  the  Companies  Act  1862 
(25  &  26  Vict.  c.  89) ;  the  appellant  disobeyed  the 
order.  The  first  question  is,  whether  tho  sum- 
mons was  a  process  or  order,  which,  if  it  had 
issued  from  tne  High  Court,  would  have  enabled 
a  judge  to  issue  an  attachment.  I  am  of  opinion 
that  it  was.  It  was  not  a  mere  summons,  the 
result  of  which  would  bo  that,  if  the  person  sum- 
moned did  not  attend,  the  case  would  proceed  in 
his  absence  as  if  he  were  there ;  his  attendance 
was  necessary  for  the  purposes  of  justice,  and  the 

froceedings  oould  not  go  on  without  his  presence, 
t  was  therefore  not  a  mere  summons,  but  a  pro- 
cess on  which  a  person  could  be  compelled  to 
attend  just  as  mucli  as  on  a  subpoena,  and  unless 
there  is  something  to  show  that  other  procedure 
was  provided  for  the  enforcement  of  this  process, 
it  could  be  enforced  by  attachment.  It  is  said 
that  we  ought  to  apply  the  rule  that,  if  complete 
redress  is  provided,  we  ought  not  to  suppose  that 
one  is  left  at  large  to  seek  remedies  elsewhere. 
But,  in  order  that  this  contention  may  prevail,  it 
is  necessary  to  make  out  that  the  statute  provided 
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a  complete  remedy,  and  I  am  of  opinion  that  the 
remedy  provided  by  sect.  96  was  not  so  complete 
as  to  displace  the  ordinary  remedy  by  committal. 
When  the  witness  was  brought  up  under  sect.  96 
it  might  be  too  late  for  the  purpose  for  which  his 
attendance  was  required,  and  his  neglect  to  attend 
might  cause  serious  trouble  and  inconvenience  in 
many  ways.  To  defy  a  judge  is  treated  as  a  con- 
tempt of  court,  not  on  account  of  the  dignity  of 
the  judge,  but  because  to  do  so  is  an  impediment 
to  justice,  and  a  judge  cannot  carry  out  his  duties 
in  the  administration  of  justice  without  the  power 
of  .checking  such  conduct ;  that  alone  is  the  reason 
for  the  law  of  contempt  of  court.  Therefore,  for 
the  purpose  of  the  administration  of  justice,  it  is 
necessary  that  a  judge  should  have  such  power ; 
for,  unless  he  is  enabled  to  punish  contempt  of 
court,  he  has  not  complete  means  of  dealing  with 
all  matters  which  it  is  his  duty  to  deal  with.  But 
this  is  not  the  only  reason  for  my  decision. 
According  to  the  practice  of  the  Court  of  Chan- 
cery in  cases  under  sect.  115  of  the  Companies 
Act  1862  (25  &  26  Vict.  c.  89),  the  court  had  power 
to  punish  disobedience  to  its  order  to  attend  as  a 
contempt  of  court.  I  think  therefore  that  sect.  96 
of  the  Bankruptcy  Act  1869,  which  contained 
similar  provisions,  ought  to  be  construed  in  the 
same  way. 

Fey,  L.J. — I  am  of  the  same  opinion.  An  order 
was  made  for  the  attendance  of  the  appellant 
under  sect.  96  of  the  Bankruptcy  Act  1869  (32  & 
33  Vict.  c.  71).  I  say  an  order,  because  the  sum- 
mons issued  under  that  section  was  in  effect  an 
order,  being  different  from  a  summons  taken  out 
by  a  litigant  calling  on  the  opposite  party  to 
attend,  and  stating  that  if  he  does  not  the  pro- 
ceedings will  go  on  in  his  absence.  The  order 
was  made  by  the  court,  after  judicial  considera- 
tion, and  was  something  more  than  a  subpoana, 
which  can  be  taken  out  oy  the  party.  Sect.  66 
gave  the  County  Court  judge  in  bankruptcy  the 
powers  and  jnnsdiction  of  a  jud^e  of  the  Court 
of  Chancery,  and  provided  that  his  orders  might 
bo  enforced  in  manner  prescribed.  These  last 
words  referred  to  the  rules,  but  no  rules  were 
made  prescribing  how  the  orders  of  the  judge 
should  be  enforced.  The  question  is,  had  the 
Court  of  Chancery  on  the  Ist  Jan.  1870  (when  the 
Bankruptcy  Act  1869  came  into  operation)  power 
to  commit  for  disobedience  to  a  similar  order? 
There  was  a  similar  provision  then  in  force,  con- 
tained in  sect.  115  of  the  Companies  Act  1862 
(25  &  26  Vict.  c.  89).  Therefore  it  comes  to  this, 
had  the  Court  of  Chancery  power  in  1869  to  issue 
an  attachment  for  disobedience  to  an  order  made 
under  sect.  115  of  the  Companies  Act  1862  ?  I  am 
clearly  of  opinion  that  the  court  had  such  power. 
I  have  no  doubt  of  i\  nor,  indeed,  was  it  con- 
tended that  snch  a  power  did  not  exist.  The 
only  suggestion  was  that,  by  sect.  96  of  the 
Bankruptcy  Act,  there  was  power  to  bring  a 
person  oefore  the  court;  but,  for  the  reasons 
given  by  Bowen,  L.J.,  I  think  that  power  did  not 
exclude  the  power  of  committal  for  disobedience. 
The  remedy  provided  by  sect.  96  might 
prove  inadequate,  and  unless  the  power  of 
committal  also  existed,  the  commands  of  the 
judge  might  be  defied  by  an  unwilling  witness. 
The  courts  of  common  law  had  power  to  commit 
for  disobedience  to  a  subpoena  which  is  takes  out 
by  the  party,  and  therefore  the  Court  of  Chancery 
■would  naturally  have  power  to  commit  for  dis- 


obedience to  an  order  made  by  the  court  on  con- 
sideration. Sect.  66  contained  the  words  "for 
the  purposes  of  this  Act."  The  judge,  when  he 
made  the  order  for  committal,  was  sitting  for  the 
purposes  of  the  Act.  The  power  of  committal  is 
friven,  not  to  vindicate  the  personal  dignity  of  the 
judge,  but  in  order  to  enable  him  to  carry  into 
effect  the  duties  imposed  upon  him.  The  view 
which  I  take  is  confirmed  oy  reference  to  the 
other  provisions  of  the  Bankruptcy  Act  1869. 
Sect.  19,  and  several  other  sections,  declared  that 
certain  acts  should  be  deemed  to  be  contempt  of 
court,  and  should  be  punished  ;  but  the  statute  was 
silent  as  to  how  any  other  contempt  of  court  was 
punishable,  unless  power  to  punish  it  was  given 
by  sect.  66.  I  am  of  opinion,  therefore,  that  it 
was  intended  to  give  the  power  of  committal,  and 
that  the  County  Court  judge  in  the  present  case 
had  jurisdiction  to  commit,  and  the  order  for 
a  prohibition  was  rightly  discharged  by  the 
Divisional  Court,  and  this  appeal  ought  to  be 
dismissed.  Judgment  affirmed. 

Solicitor  for  appellant,  Barfield. 
Solicitors  for  respondent,  Wynne-Bcuder,  Ranee, 
and  Mead,  for  Streeter,  Croydon. 


April  22,  23,  and  28. 

(Before  Brett,  M.B.,  Bowen,  and  Fry,  L.JJ.) 

The  Veka.  Cruz.(o) 

ok  appeal  prom  the  probate,  ditorce,  and 
admiralty  dn'ision  (admiralty). 

Collision— Lord  CamMbdTB  Act  (9  ^  10  Viet.  c.  93) 
Action  in  rem — foreign  thip  —  Jwritdietion— 
AdmiraMy  Court  Act  (24  Viet.  o.  10),  «.  7—Limi' 
tation  of  liability — Appeal — Practice. 

The  AdmiraMy  Divition  of  the  High  Court  of 
Jittliee  hot  no  juriedidion  to  entertain  cm  aeHon 
in  rem  under  Lord  Campbell's  Act,  and  hence 
the  personal  representatives  of  a  deceased  person 
kHud  by  the  negligence  of  those  on  board  a  foreign 
ship,  in  a  eoUituya  between  that  ship  and  a  British 
ship  on  waters  within  Her  Majesty's  dominions 
cannot  sustain  an  action  in  rem  against  the 
otimers  of  the  foreign  ship  to  recover  damages  for 
the  loss  of  the  deceased ;  but,  semble  (per  Brett, 
M.R.),that,  if  in  action  for  limitation  ^  liability 
some  of  the  claimants  are  the  persons  mentioned 
in  Lord  CampbM's  Act,  the  Admiralty  Division 
may  entertain  the  claim. 

Althorigh,  in  conseqjience  of  the  Court  of  Appeal 
being  eqruiUy  divided  in  opinion,  the  deeiston  of 
the  court  below  staiids,  yet  the  Court  of  Appeal 
is  not  bound  thereby  ott  a  subsequent  occasion, 
though,  semble  (per  Brett,  MM.),  it  is  otherwise 
in  the  case  of  the  House  of  Lords. 

This  was  an  action  in  rem  brought  under  Lord 
Campbell's  Act  by  Maiy  Seward,  the  widow  and 
administratrix  of  William  Seward  deceased,  late 
master  of  the  British  schooner  Agnes,  against  the 
owner  of  the  Spanish  steamship  Vera  Cruz,  to 
recover  compensation  for  the  pecuniary  loss  sus- 
tained by  the  plaintiff  in  consequence  of  William 
Seward's  death,  which  was  occasioned  by  a  col- 
lision between  the  Agnes  and  the  Vera  Urus,  on 
waters  within  Her  Majesty's  dominions. 

(«)  Reportad  bj  J.  P.  Aspihall  and  F.  W.  Baucks,  Eaqn., 
Barriiton-at-Lsw. 
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The  collision  took  place  in  the  Crosby  Channel, 
at  the  entrance  to  the  Mersey,  between  the  Crosby 
and  Formby  lightshipa,  on  the  12th  Aug.  1882. 

An  action  m  rem  bad  previously  been  brought 
against  the  Vera  Crwz  by  the  owners  of  the  Agnes, 
to  recover  damages  for  the  loss  of  the  Agnes.  In 
that  action  the  court  had  found  both  ships  to 
blame. 

The  defendant  in  the  present  action  appeared 
under  protest,  and  the  following  petition  on 
protest  against  the  jurisdiction  of  the  court  was 
filed  on  their  behalf: 

1.  Theplaintiif  is  a  BritUh  mibjaot  and  isreaidentat 
or  near  Ulventone  in  the  county  at  Lasoaatsr. 

2.  Tbe  defendant  is  a  snbieotof  Hie  Majesty  the  King 
of  Spain  and  is  reaident  within  that  kingdom. 

3.  The  defendant  is  the  lole  owner  of  the  eteamihip  or 
Teaael  Vera  Cruz,  which  is  a  Spaniih  reaael  belonging  to 
ttie  port  of  Bilhoa,  in  Spain,  and  which  is  not  registered 
in  the  United  Kingdom  of  Oreat  Britain. 

4.  On  or  abont  tiie  12th  Ang.  1882,  the  Vera  Crux  was  in 
the  Crosby  Channel  between  the  Crosby  and  Formby^  light- 
■hips,  on  a  voyage  from  Liverpool  to  ports  in  Spain  and 
elsewhere,  and  whilst  in  the  proaeontionof  the  said  voyage, 
and  when  at  the  place  aforesaid,  the  Vera  Cru>  came  into 
ooHiaiou  with  the  British  vessel,  the  schooner  Agnes,  and 
by  reason  of  the  said  collision  the  Agnes  was  sunk  and 
her  master  and  some  of  her  orew  and  paaaengen  were 
drowned. 

5.  The  Vera  Cru.t  was  in  the  port  of  Liverpool  in  the 
month  of  Jnly  1883. 

6.  On  or  abont  the  13th  Jnly  1883,  the  Vera  Cruz  was 
arrested  in  a  suit  in  rem  instituted  in  the  Admiralty 
Division  of  this  hononrahle  oonrt  hy  the  owners  of  the 
schooner  Agnes  to  recover  damages  sustained  by  the 
owners  of  tho  Agnes  by  reason  of  the  aforesaid  collision. 
The  present  action  tn  r«m  was  commenced  hy  the  plaintiff 
on  the  28rd  Nov.  1882,  and  the  indorsement  on  the  said 
writ  is  in  the  words  and  fignres  following  :  "  The  plain- 
tiirasadininiatt»triz,with  the  will  annexed  of  her  late 
husband  William  Seward,  deceased,  late  master  of  the 
vessel  Agnes,  claims  JBIOOO  against  the  owners  of  the  ship 
or  vessel  Vera  Orut  and  her  freight  for  damages  for  the 
loss  of  the  said  William  Seward's  life,  oooasioned  by  a 
eoUision  which  took  place  at  the  month  of  the  Hersey  in 
the  month  of  Aug.  1882,  and  the  sum  of  ^£3  38.  for  costs. 
If  the  amonnt  claimed  is  paid  to  the  plaintiff  or  her 
aolicifan  or  agents  within  four  days  from  the  service  here- 
of, further  proceedings  will  be  stayed." 

7.  Boil  was  given  in  the  said  first-mentioned  action  and 
tiw  Vera  Crux  was  thereupon  released  and  sailed  from 
Englaiid  on  or  abont  the  I7th  July  1883. 

8.  This  hononiable  oonrt  has  no  inriadiotion  to  enter- 
tain iiie  said  cause  of  damages  for  loss  of  life,  and  by 
reason  thereof  the  service  of  the  said  writ  on  the  Vera 
Orux  is  in  the  cirouTn  stances  stated  in  this  petition  ir- 
tegaiax  and  void. 

The  defendants  therefore  ^ra^  this  honourable  court 
to  proDounoe  against  the  jurisdiction  of  this  honourable 
court  and  to  dismiss  this  suit  with  damages  and  costs. 

The  allegations  in  the  protest,  with  the  excep- 
tion of  paragraph  8,  were  admitted  by  the  plain- 
tifEs. 

On  tbe  petition  coming  on  for  hearing.  Butt,  J., 
being  bound  by  the  decision  in  The  Franconia 
(3  Asp.  Mar.  Law  Cas.  435 ;  36  L.  T.  Eep.  N.  S. 
640 ;  2  P.Div.  163),  dismissed  it  without  expressing 
any  opinion  on  the  subject.  In  The  Franconia 
{vbi  sup-),  in  consequence  of  the  Court  of  Appeal 
being  equally  divided,  the  decision  of  Sir  B. 
Fhilumore,  that  the  Admiralty  Division  had  juris- 
diction to  entertain  an  action  in  rem  under  Lord 
Campbell's  Act,  stood. 

The  defendant  was  now  appealing  from  Butt, 
J.'s  decision.  The  following  Acts  of  Parliament 
were  referred  to  in  the  course  of  the  argument : 

The  preamble  and  sect.  2  of  Lord  Campbell's 
Act: 

Wheteaa  no  action  at  law  is  now  maintainable  against 


a  person  who  hy  his  wrongful  aot,  neglect,  or  default  may 
have  caused  the  death  of  another  person,  and  it  is  often- 
times right  and  expedient  that  the  wrongdoer  in  such  case 
should  be  answerable  in  damages  tor  the  injury  so  caused 
by  him:  Be  it  therefore  enacted  by  the  Qneen'a  Host 
Excellent  Majesty,  by  and  with  the  advice  and  oonsent 
of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  aaaembled,  and  by  the  authoritv 
of  the  same,  that  whensoever  the  death  of  a  person  shall 
be  caused  by  wrongful  aot,  neglect,  or  default,  And  the 
aot,  neglect,  or  default  is  such  as  would  (if  death  had 
not  ensued)  have  entitled  the  party  injured  to  maintain  an 
action,  and  recover  damages  m  respect  thereof,  then  and 
in  every  anoh  eaae  the  person  who  would  have  been  liable 
if  death  had  not  ensued  shall  be  liable  to  an  action  tot 
damages,  notwithstanding  the  death  of  the  peraon  injured, 
and  although  the  death  ahall  have  heen  caused  under 
such  circumstances  as  amount  in  law  to  felony. 

2.  And  be  it  enacted  that  every  such  action  shall  be  for 
the  benefit  of  the  wife,  husband,  parent,  and  child  of  the 
person  whose  death  shall  have  been  so  caused,  and  shall 
he  brought  by  and  in  the  name'  of  tbe  executor  or  ad- 
ministrator of  the  pnrson  deceased ;  and  in  every  such 
action  the  jury  may  give  such  damages  as  they  think 
proportioned  to  the  injury  resulting  from  auoh  death  to 
the  parties  respectively  for  whom  and  for  whose  benefit 
auch  action  ahall  be  brought ;  and  the  amonnt  ao 
recovered,  after  deducting  the  costs  not  recovered  from 
the  defendant,  shall  be  divided  amongst  the  before- 
mentioned  parties  in  such  shares  as  the  jury  by  their 
verdict  diafi  find  and  direct. 

Sect.  7  of  the  Admiralty  Court  Act  1861 : 
The  High  Court  of  Admiralty  shall  have  jurisdiction 
over  any  cuum  for  damage  dons  by  any  ship. 

Dr.  PhilUmore  and  Bxicknill  for  tho  appellant, 
the  owner  of  the  Vera  Cruz. — It  is  submitted 
that  the  decision  of  Sir  Bobert  Phillimore  in  The 
Franconia  (3  Asp.  Mar.  Law  Cas.  435 ;  36  L.  T. 
Rep.  N.  S.  640;  2  P.  Div.  163)  is  wrong,  and 
should  be  reversed.  The  fact  tliat,  owing  to  an 
equal  division  of  opinion  among  the  judges  of 
this  court,  that  decision  stood,  does  not  now  pre- 
clude this  court  from  reversing  it.  The  words 
"  damage  done  "  in  the  Admiralty  Court  Act  1861, 
8.  7,  do  not  cover  a  claim  under  Lord  Campbell's 
Act.    Notwithstanding  the  decisions  in 

TK»  Bylph,  3  Mar.  Law  Cas.  O.  S.  37;  17  L.  T.  Bap. 

N.  S.  r-    -  -      -----     "- 


The  Explorer,  3  Mar.  Law  Cas.  O.  S.  507;  23  L.  T. 

~ep.  N.  S.  405 ;  L.  Bep.  3  Ad.  &  Ecc.  289 ; 
The  ma,  20  L.  T.  Eep.  N.  S.  988;  2  Moo.  P.  C. 


N.  8.447: 

The  Ouldft**,  3  Mar.  Law  Cas.  O.  S.  201 ;  19  L.  T. 
Bep.  N.  S.  748;  L.  Bep.  2  Ad.  St,  Eoc  325; 

it  is  to  be  noticed  that  none  of  them  are  binding 
on  this  court,  and  moreover  the  Queen's  Bench 
has  decided  otherwise : 

Bmilh  V.  Brown,  1  Asp.  Mar.  Law  Cas.  56 ;  24  L.  T. 

Bep.  N.  S.  808 ;  L.  Bep.  6  Q.  B.  729 : 
James  v.  London  and  ^tUh-  Western  Railway  Com- 
pany, 1  Asp.  Mar.  Law  Caa.  428 ;  27  L.  T.  Bep. 
N.  S.  382  J  X.  Bep.  7  Ex.  187, 287 ; 
Simpson  v.  Blues,  1  Asp.  Mar.  Law  Cas.  826;    26 
L.T.  Bep.  v.  a.  697;  L.  Bep.  7C.  P.  290. 

It  is  true  that,  by  reason  of  the  Merchant 
Shipping  Acts  allowing  limitation  of  liability  in 
cases  of  loss  of  life,  claims  under  Lord  Campbell's 
Act  may  be  entertained  by  the  Chancery  and 
Admiralty  Divisions,  but  that  would  only  be  so  in 
cases  where  the  owners  of  tho  wrongdoing  ship 
had  admitted  their  liability : 

The  London  and  South-Weslerti  Railvaay  Company 

V.  James,  L.  Eep.  8  Oh.  App.  241 ;  1  Asp.  Mar. 

Law  Cas.  526  ;  38  L.  T.  Rep.  N.  S.  48,- 
aiahohn  V.  Barter,  L.  Bep.  1  Ch.  App.  Cas.  223 ; 

14  L.  T.  Bep.  N.  S.  880;  2  Mar.  Law  Cas.  O.  S. 

298,380. 

An  English  statute  ought  not,  in  the  absence  of 
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express  -words,  to  be  construed  so  as  to  impoee 
liabilities  upon  foreigners  for  acts  committed  out- 
side the  territorial  jurisdiction  of  England.  The 
mode  of  aaeessing  damages  under  Lord  Campbell's 
Act  is  opposed  to  the  contention  that  the  Legisla- 
ture intended  that  claims  under  that  Act  might 
be  enforced  by  a  proceeding  in  rem. 

French  tor  the  respondent.  —  The  wcnrds 
"damage  done  "  cover  personal  injury  and  loss  of 
life.  If  BO,  there  has  been  damage  done  to  the 
widow  of  the  deceased,  inasmuch  as  she,  by  her 
hnfiband's  death,  has  suffered  pecuniary  loss : 

Th»  Beta  (ubi  nu>.) ; 

The  Rueken,  4  C.  Bob.  73. 
Foreign  shipowners  can  limit  their  liability  for 
loss  of  life,  aud  claims  under  Lord  Campbell's 
Act  are  entertained  in  the  registry  of  the  Ad- 
miralty Division  for  the  purpose  of  determining 
what  amount  the  several  claimants  in  respect  of 
damage  to  ship,  life,  and  effects  are  respectively 
to  get.  If  the  court  has  no  jurisdiction  to  enter- 
tain these  claims,  it  will  be  impossible  to  apply 
limitation  of  liability.  Again,  assume  the  case  of 
a  ship  the  shares  in  which  belong  to  what  is 
known  as  a  single  ship  company;  assume  she 
has  occasioned  loss  of  life  by  improper  naviga- 
tion ;  and  assume  that  subsequently  the  company 
goes  into  liquidation  and  is  wound-up.  In  order 
that  the  Chancery  Division  may  rateably  distri- 
bute the  proceeds  of  the  sale  of  the  ship,  it  will 
be  necessary  that  claims  under  Lord  Campbell's 
Act  arising  from  the  "  damage  done  "  by  the  ship 
should  be  entertained.  If,  then,  the  Admiralty 
and  Chancery  Divisions  have  this  indirect  juris- 
diction, why  should  the  Admiralty  Court  Act 
1861  be  80  construed  as  to  exclude  the  direct 
jurisdiction  P  The  advantages  of  construing  the 
Act  80  as  to  bring  the  present  claim, within  it  are 
obvious.  The  proceeding  in  re»i  gives  an  easy 
and  effective  remedy.  A  proceeding  iiiperaonam, 
where  the  wrongdoing  ship  belongs  to  a  foreigner, 
is  in  many  cases  practically  useless.  It  is,  more- 
over, submitted  that  this  court  is  bound  by  its 
decision  in  T/ie  Franconia  {ubi  tjip.).  The  effect 
of  that  decision  was  to  confirm  the  decision  of 
Sir  Robert  Phillimore.  In  the  House  of  Lords, 
wero  a  decision  of  this  court  to  stand  by  reason 
of  an  equal  division  amongst  their  Lordships,  they 
would  DO  bound  by  that  decision  on  subsequent 
occasions.  If  so,  the  effect  of  an  equal  division 
among  the  judges  of  this  court  has  the  same 
result. 

Dr.  Phillimore  in  reply. — There  may  be  reasons 
why  an  equal  division  in  the  House  of  Lords 
should  bind  it  on  subsequent  occasions,  on  the 
ground  that  it  is  the  final  and  ultimate  tribunal 
of  aU.  In  the  present  case  the  effect  of  the  deci- 
sion in  The  Franconia  {ubi  svp.)  was  not  to  con- 
firm Sir  Eobert  Phillimore's  decision,  but  merely 
to  leave  it  standing,  as  if  there  had  been  no 
api)eal : 

Bright  T.  Hutton,  3  H.  of  L.  Csb.  341 ; 

Rididale  y.  Clijlon,  1  P.  Div.  276  j   34  L.  T.  Bep. 

N.  S.  515 : 
Thompson  v.  Ward,  L.  Eep.  6  C.  P.  327 ; 
Beamiih  r.  Beamith,  »  H.  of  !•.  Cm.  274. 

Cur.  adr.  vidt. 

April  28.— Bkett,  M.R.— In  this  case  an  action 
has  l)Ocn  brought  in  the  Admiralty  Division 
against  the  owners  of  the  Spanish  steamship 
Vera    Cnir.    to    recover  damages  under  what  is 


called  Lord  Campbell's  Act ;  that  is,  to  recover 
damages  on  behalf  of  the  relatives  of  the  master 
of  a  British  ship,  who  had  been  killed  in  a  coUision, 
between  his  ship  and  the  Vera  Cruz.  The  oollisiou 
happened,  I  think,  within  the  realm  of  England ;. 
it  happened  within  the  three-mile  limit,  oa  £mv 
therefore,  it  is  within  the  municipal  jurisdiction <tf 
England.  But  the  owner  of  the  Vera  Crux  is  » 
foreigner  resident  abroad,  and  the  maoner  in 
whi(£  he  was  brought  before  the  Admiralty  Coorfe 
was  by  seizing  his  ship  while  she  was  in  Engtami; 
that  is  to  say,  by  the  process  in  rem,  by  meaiiB  o£ 
the  seizure  of  the  ship.  He  himself  was  not  in 
England,  so  far  as  I  understand,  after  the  acci- 
dent, and  he  never  was  served  personally  with  a 
writ,  and  there  was  nobody  on  his  behalf  wlio 
could  be  served  personally,  and  he  never  even  had 
notice  of  this  suit  Upon  that  a  protest  is  entered 
against  the  jurisdiction  of  the  court,  and  Butt,  J., 
without  expressing  any  opinion  of  his  own,  felt 
himself  bound  by  previous  decisions  of  the  Court 
of  Admiralty,  and  overruled  the  protest,  where- 
upon there  is  an  appeal  to  this  court.  Now,  here- 
the  first  point  taken  was  whether  this  court  was- 
bound  by  a  previous  decision  in  the  case  of  Tk» 
Franconia  {ubi  ftp.),  where,  upon  an  appeal  on  a 
similar  point,  this  court  was  equally  divided,  the- 
result  being  that  the  judgment  of  the  Court  of 
Admiralty,  in  favour  of  the  jurisdiction,  stood.  It 
was  now  urged  that  in  this  court,  there  having' 
been  a  case  before  in  which  the  result  of  the 
judgment  of  this  court  was  that  the  jurisdiction 
m  rem  must  be  in  these  cases  allowed,  this  court 
was  therefore  bound  by  that  decision.  That  raises 
the  question  whether  in  any  court  below  the 
House  of  Lords  the  court  is  bound  by  a  decision, 
either  of  its  own,  or  of  any  other  court,  where 
that  decision  is  given  by  an  equal  division  of  the 
judges  who  heard  the  case.  As  far  as  my 
exjjerience  goes,  when  there  were  three  great 
courts  in  Westminster  Hall,  each  of  them,  by  way 
of  comity,  considered  itself  bound  by  a  fonner 
decision  of  either  of  the  three  courts,  being  all 
courts  of  co-ordinate  jurisdiction.  But  there  is 
no  law,  either  at  common  law  or  by  statute, 
which  says  that  a  court  is  bound  by  the  de- 
cision of  another  court.  It  was  traditional 
comity  among  the  judges  in  order  to  en- 
force uniform  decisions.  Hence,  if  a  court 
of  co-ordinate  jurisdiction  had  come  to  a  deter- 
mination, the  other  courts  followed  it.  But  that 
was  only  comity  among  the  judges.  So  in  the 
same  way  there  is  no  5,w,  eitner  at  common  law 
or  by  statute,  by  which  a  court  is  bound  by  a 
former  judgment  of  its  own.  But  when  a  court 
is  equally  divided  the  comity  does  not  exist. 
Which  of  the  two  sides  is  the  one  whi(^  the  oeort 
is  bound  to  obey  as  the  predominating  authority  ¥ 
Suppose  there  are  four  judges,  and  they  are  equally 
divided  in  opinion,  all  of  those  four  judges  are  of 
equal  authority.  There  is  nothing  under  those 
circumstances,  as  it  seems  to  me,  upon  which 
comity  can  lie  founded.  I  am  perfectly  certain 
myself  that,  if  the  reports  be  examined,  it  will  be 
found  that  it  was  invariable  where  either  a  court 
of  co-ordinate  jurisdiction  or  the  same  court  fawl 
given  a  former  decision  only  by  equal  divisioa  of 
its  members,  then  the  court  which  came  after- 
wards had  to  elect  and  choose  which  of  the  two 
equal  divisions  they  agread  with,  and  that  it  did 
not  consider  itself  bound  by  the  former  decision. 
With  regard  to  the  House  of  Lords,  it  probably 
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is,  and  I  believe  is,  different,  but  that  is  because  it 
is  the  last  and  ultimate  court.  I  am.  not  certain 
that  it  is  conclusive  there,  but  I  am  inclined  to 
think  that  it  is.  The  reason  for  that  is  that,  where 
a  decision  has  been  given  by  the  highest  tribunal 
<d  all,  people  must  take  that  to  be  the  law,  and  it 
is  not  to  be  questioned  afterwards,  otherwise 
there  would  be  vacillation  in  the  law.  Therefore, 
I  am  clear  in  my  own  mind  that  we  are  not  bound 
by  the  decision  that  was  formerly  given  by  this 
'Court,  of  which  I  myself  was  one  of  the  four 
.iadges.  I  was  therefore  glad  that  two  of  my 
brother  jadgea  here  were  not  members  of  that  court, 
so  that  their  minds  might  be  brought,  unbiassed 
by  any  former  opinion,  to  the  important  question 
which  is  raised  in  this  case.  I  may  say  for  my- 
self that,  had  I  been  now  persuaded,  I  would,  with- 
out a  moment's  hesitation,  have  altered  my  pre- 
vions  view.  Now,  the  case  depends  upon  this : 
nnless  jvirisdiction  is  given  by  the  7th  section  of 
the  Admiralty  Court  Act  1861,  there  is  no  juris- 
diction. It  is  important  to  remember  that  this  is 
not  a  case  in  which  the  shipowner  has  been 
personally  served  in  England  so  that  an  action  in 
the  Queen's  Bench  Division  might  be  entertained 
against  him,  and  that  an  action  has  been  brought 
in  the  Admiralty  Division.  It  would  then  be  an 
action  over  which  the  High  Court  would  have  juria- 
diction,  and  the  judge  of  the  Admiralty  Court, 
being  a  judge  of  the  High  Court,  if  other  things 
were  in  coi^ormity  and  other  conditions  were 
fulfilled,  might  try  the  action.  It  would  only 
then  be  a  question  of  removing  the  action  from 
the  Admiralty  Division  to  the  Queen's  Bench 
Division.  That  would  not  be  a  question  of  juris- 
diction. But  here,  unless  the  claim  is  within  the 
7th  section  of  the  Admiralty  Court  Act  1861, 
there  is  no  jurisdiction.  The  answer  to  this 
4]uestioii  depends,  it  seems  to  me,  upon  this  propo- 
sition :  Does  that  section  apply  to  the  grievance 
for  which  a  remedy  is  given  in  Lord  Campbell's 
Act  ?  The  answer  to  that  question  depends  upon 
the  construction  of  both  those  Acts  of  Parliament. 
I  will  first  of  all  take  the  Admiralty  Court  Act, 
the  words  of  which  are  "The  High  Court  of 
Admiralty  shall  have  jurisdiction  over  any  claim 
for  damage  done  by  any  ship."  That  Act  of  Par- 
liament was  passed  in  1861.  In  1860  the  case  of 
The  Bilbao  (Lush.  149 ;  1  Mar.  Law  Cas.  O.  S.  5; 
3  L.  T.  Eep.  N.  S.  338)  came  before  Dr. 
Lnshingtom.  There  damage  had  been  done  by  a 
foreign  ship  to  a  barge  either  in  the  Thames  or 
the  BLedway,  and  the  question  was  whether  the 
then  existing  Admiralty  statutes  gave  the  Admi- 
ralty Court  jurisdiction  in  such  a  case.  Dr. 
Lusbington  there  pointed  out  that  the  then 
existing  Admiralty  Act  did  not  give  him  juris- 
diction, because  it  only  g^ve  jurisdiction  in  the 
case  of  damage  done  to  a  ship,  and  not  damage 
done  by  a  ship.  In  1861  the  present  Act  <^ 
Parliament  is  passed,  in  which  the  words  are 
"smj  claim  for  dam^e  done  by  any  ship."  In 
1862  the  case  of  The  MaUiina  (Lush.  493; 
1  Mar.  Law  Cas.  O.  S.  218;  6  L.  T.  Bep. 
^.  S.  369),  in  which  there  had  been  damage  drate 
by  a  ship,  came  before  Dr.  Lushington.  That 
learned  judge  there  said  that  it  seemed  to  him 
ihat  the  7th  section  of  the  Admiralty  Court  Act 
of  1861  was  passed  for  the  purpose  of  meeting 
this  case,  the  other  statute  applying  only  to 
damage  done  to  a  ship.  Now  what  is  the  meaning 
of  this  7th  section,  tiUdng  into  account  the  former 


statute.  The  words  are,  "  shall  have  jurisdiction 
over  any  claim' for  damage  done  by  any  ship."  Is 
the  effect  of  that  to  give  a  jurisdiction  in  respect 
of  any  claim  in  the  nature  of  an  action  on  the  casep 
It  seems  to  me  that  the  claim  is  for  damage 
where  the  ship  is  the  acting  instrument  of  the 
damage.  If  you  read  the  section  in  that  way  it 
comes  to  this :  "  Shall  have  jurisdiction  over  any 
cause  of  action,  which  cause  of  action  is  damage 
done  physically  by  a  ship."  If  that  be  so,  the 
claim  is  for  damages  arising  out  of  a  cause  of 
action,  which  cause  of  action  is  a  physical  injuiy 
done    to    something    by    the    ship.      I   am  Jiot 

Srepared  to  say  that  it  is  confined  to  damage 
one  to  property.  I  am  not  prepared  to 
say  that,  if  by  mismanagement  of  a  ship 
her  lx)wsprit  or  some  other  part  of  her  were  to 
strike  a  man  on  his  person  and  injure  him, 
that  would  not  be  damage  done  by  a  ship  within 
the  meaning  of  this  section.  It  clearly  does  not  apply 
to  damage  done  to  a  man  in  a  ship,  but  to  damage 
done  by  a  ship,  where,  as  I  say,  the  ship  itself  is 
the  physical  instrument  by  which  the  injury  is 
done,  and  where  the  cause  of  action  is  the  physical 
injury.  As  I  said  before,  I  do  not  confine  the 
section  to  ]>roperty,  but  to  a  case  where  the  ship 
is  the  instrument  by  which  the  damage  or  injury 
is  caused.  If  that  be  the  true  meaning  of  the 
section,  what  is  the  cause  of  action  which  is  given 
by  Lord  Campbell's  Act  ?  Is  it  such  a  cause  of 
action  P  It  seems  to  me  it  is  not.  Lord  Campbell's 
Act  was  passed  to  meet  cases  where  a  person 
received  what  is  called  a  personal  injury,  toat  is, 
injury  not  to  his  estate,  but  to  himself  as  a 
person,  in  order  to  obviate  the  hardships  arising 
from  the  doctrine  of  law  that  the  cause  of 
action  died  with  the  person.  That  was  the 
law  prior  to  Lord  Campbell's  Act,  and  Lord 
Campbell's  Act  has  not  altered  that  maxim 
or  its  application.  A  personal  cause  of  action 
dies  just  as  much  uow  as  it  did  before.  If  it  be 
slander,  the  action  dies.  If  it  be  personal  injury 
such  as  breaking  a  man's  arm  or  leg,  or  otherwise 
injuring  him,  it  dies  with  him.  The  executor  can- 
not bring  an  action  as  executor  for  the  injury  to 
the  estate  of  the  deceased.  The  man  has  been 
killed,  and  there  is  no  right  of  action.  His  execu- 
tor cannot  bring  an  action  for  the  benefit  either 
of  his  estate  or  for  the  benefit  of  his  devisees. 
What  Lord  Campbell's  Act  does  is  to  give  a 
right  of  action  to  an  executor  or  administrator, 
not  as  representing  the  deceased,  but  as 
representing  other  people  who  before  had  no 
right  of  action.  But  to  give  such  a  right  of 
action  there  must  be  something  more  than  the 
killing  of  the  man,  and  the  executor  or  adminis- 
trator is  a  mere  instrument  to  maintain  the  action 
on  behalf  of  other  people  who  have  sustained 
pecuniary  damage  by  the  killing  of  the  deceased. 
The  executor  acts  for  these  people,  and  not  for  the 
deceased.  Now  what  is  it  gives  this  cause  of 
action  ?  The  death  of  the  deceased  caused  by  the 
negligence  of  the  defendant  is  part  of  the  cause  of 
action ;  but  l>y  itself  it  is  not  tlie  cause  of  action. 
It  is  necessary  that  there  should  be,  owing  to  the 
death  of  the  deceased,  an  injury  done  to  those 
persons  on  whose  behalf  the  action  is  brought, 
which  injury  has  been  held  to  be  on  the  construc- 
tion of  the  Act  a  pecuniary  injury.  Therefore  the 
cause  of  action  is  not  the  death  of  the  deceased 
caused  by  the  negligence  of  the  defendant,  but, 
although  that  is  a  necessary  part  of  the  cause  of 
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action,  the  real  cause  of  action  nn^er  Lord  Camp- 
bell's Act  is  the  pecuniary  loss  to  the  persons 
defined  by  the  Act.  The  cause  of  action  there- 
fore is  not  a  cau.se  of  action  for  anything  done  by 
the  ship;  that  is  to  say,  the  thing  done 
by  the  ship  is  not  the  cause  of  action, 
and  somethuig  else  is.  The  thing  done  by  the 
ship  is  only  an  ingredient  in  the  cause  of  action. 
If  so,  the  Admiralty  Court  Act  does  not  apply 
to  this  case,  and  therefore  does  not  give  jurisdic- 
tion to  the  Admiralty  Court  to  try  directly  such 
an  action.  I  wish  to  be  particular  in  what  I  am 
saying  now — to  try  directly  such  an  action.  But 
I  am  not  prepared  to  say  that  in  no  case  can  the 
Admiralty  Court  inquire  into  the  amount  of 
damage  caused  by  the  death  of  the  deceased 
through  the  negligent  management  of  a  ship. 
The  Court  of  Chancery  had,  and  has,  jurisdiction 
to  limit  the  amount  of  liability  of  a  Bhipowner  to 
a  certain  sum  per  ton  of  his  ship,  and  if  there  are 
several  claimants  upon  the  ship  to  distribute  the 
regulated  amount  amongst  them.  But  in  that 
case  the  jurisdiction  is  given  when  the  liability  as 
to  negligence  is  admitted.  That  jurisdiction  has 
also  passed  to  the  Admiralty  Court.  In  such  a 
suit  to  distribute  the  regulated  amount  per  ton 
amongst  several  claimants,  if  any  of  the  claimants 
is  the  family  of  the  deceased  person,  as  men- 
tioned in  Lord  Campbell's  Act,  it  being  necessary 
to  distribute  amongst  all  claimants,  it  may  be, 
and  I  am  inclined  to  think  it  is,  that  the 
Admiralty  Court  or  the  Court  of  Chancery,  in 
order  to  fulfil  that  which  is  within  their  jurisdic- 
tion, must  entertain  claims  which,  but  for  that, 
are  not  within  their  direct  jurisdiction.  If  a 
person  had  a  claim  against  a  shipowner  at 
common  law — even  under  Lord  Campbell's  Act — 
which  claim  might  be  maintained  in  any  of  the 
other  divisions,  when  it  comes  indirectly  before 
the  Coijrt  of  Admiralty  as  a  necessary  part  of  its 
jurisdiction,  then  the  Court  of  Admiralty  must, 
m  order  to  fulfil  that  which  is  within  its  jurisdic- 
tion, entertain  a  claim  which  could  not  be  directly 
but  which  is  thus  indirectly  brought  within  its 
jurisdiction.  I  cannot  lay  my  hand  upon  the 
case  at  the  moment,  but  I  remember  having  to 
argue  this  point  before  Dr.  Lushing^on.  It  was 
not  with  regSrd  to  Lord  Campbell's  Act,  but  with 
regard  to  a  bill  of  lading  or  charter-party  under 
circumstances  where  the  Admiralty  Court  had  no 
direct  jurisdiction,  and  the  question  came  in- 
directly before  the  court  in  a  case  in  which  it  had 
jurisdiction.  I  succeeded  there  in  persuading 
Dr.  Lushington  of  the  truth  of  the  proposition 
which  I  am  now  endeavouring  to  enunciate,  viz., 
that  though  the  court  has  not  direct  jurisdiction, 
yet^  if  a  matter  is  brought  before  it  indirectly  as  a 
necessary  part  of  its  jurisdiction,  it  must,  in  order 
to  fulfil  the  jurisdiction  which  it  has,  entertain 
that  which  otherwise  it  would  not  have  the  juris- 
diction to  entertain.  In  that  way  a  claim  under 
Lord  Campbell's  Act  for  personal  injury  done  by 
a  ship  would,  in  my  opinion,  come  before  the 
Admiralty  Court  in  a  suit  where  that  suit  was 
brought  for  the  purpose  of  limiting  the  liability, 
of  the  shipowner  according  to  the  tonnage  of  his 
ship,  and  where  it  was  necessary  for  the 
Admiralty  Court,  in  order  to  apportion  the 
regulated  amount  amongst  the  claimants,  to  know 
the  particular  claim  of  the  parties  who  were 
claiming  under  Lord  Campbell's  Act.  For  these 
reasons  I  maintain  my  former  oprnion,  in  which 


Lord  Bramwell  concurred  with  me,  that  the 
Admiralty  Court  has  not,  when  a  claim  under 
Lord  Campbell's  Act  is  brought  directly  before 
it,  any  jurisdiction  under  the  Admiralty  Court 
Act  1861,  and  if  it  has  no  jurisdiction  under  that 
Act  then  it  has  no  jurisdiction  at  all.  I  am  of 
opinion,  therefore,  that  the  decision  of  Butt,  J., 
which,  as  I  have  before  said,  is  no  decision  of  his 
must  be  overruled  and  this  appeal  allowed. 

BowEU,  L.J. — I  also  think,  for  the  reason  given  by 
the  Master  of  the  Rolls,  that  this  is  a  case  which  is 
still  open  to  our  consideration,  notwithstanding 
the  decision  in  The  Franeonia  (iibi  gup.).  Now 
passing  to  the  main  point,  I  feel  satisfied  that  the 
Act  of  1S61  did  not  give  the  necessary  juris- 
diction to  the  Admiralty  Court  to  enable  it  to 
entertain  this  claim  for  personal  injuries  under 
Lord  Campbell's  Act,  and  I  therefore  agree  with 
the  views  expressed  by  Lord  Bramwell  and  the 
Master  of  the  Bolls  iu  The  Franeonia  (ubi  «up.). 
Shortly  the  question  is,  whether  this  is  a  claim 
for  "  damage  done  by  a  ship."  Looking  to  the 
history  of  the  legislation  on  this  point,  it  shows 
that  it  is  not,  and  apart  from  chat  consideration 
the  obvious  meaning  of  the  section  is  such  as  to 
lead  me  to  the  same  conclusion.  The  Act  gives 
a  right  to  compensation  for  "dama^  done  by 
any  ship."  That  then,  and  that  only,  is  the  cause 
of  action.  Now  what  does  "damage  done  by 
aujy  ship  "  mean  P  It  means  damage  done  by  a 
ship  as  the  noxious  instrument,  or  more  correctly 
speaking,  by  those  in  charge  of  her.  But  the 
plaintiff  is  in  this  dilemma,  that  the  claim  here 
must  be  either  for  the  killing  of  the  decea.sed,  or 
the  injury  done  thereby  to  his  family.  But  the 
killing  of  the  deceased  per  »e  gives  the  plaintifE 
no  right  of  action  at  all,  either  at  law  or  under 
Lord  Campbell's  Act.  If  then,  to  escape  this 
horn  of  the  dilemma,  the  respondent  says  her 
claim  is  for  the  injurv  done  to  the  interests  of 
the  dead  man's  family,  the  claim  is  not  for 
something  done  b^  the  ship,  but  it  arises  {tartly 
from  the  death  which  the  ship  causes,  and  partly 
from  a  combination  of  circumstances  pecuniary 
and  otherwise  with  which  the  ship  has  nothing  to 
do.  The  injury  done  to  the  family  cannot  there- 
fore be  said  to  be  done  by  the  ship. 

Fry,  L.J. — I  concur  with  the  views  expressed 
by  the  Master  of  the  Bolls  and  Bowen,  L.J. 
I  think  that,  notwithstanding  the  case  of  The 
Franeonifi,  the  question  raised  in  this  case  is  still 
open  to  us.  Bearing  in  mind  the  observations  of 
Lord  Truro  in  Bright  v.  Button  (ubi  s«p.),  and  of 
Lord  Cairns  in  Eidsdale  v.  Clifiou  {ubi  sup.),  there 
can  be  no  doubt  but  that  we  are  at  liberty  to 
consider  this  case,  and  that  we  are  not  bound  by 
The  Franeonia,  which  only  bound  the  persons 
who  were  parties  to  that  action.  Now  on  the 
point  as  to  jurisdiction,  the  words  in  the 
Admiralty  Court  Act  1861  are  "damages  done 
by  any  ship."  Do  those  words  include  injury  to 
the  person  P  I  have  come  to  the  conclusion  that 
they  do,  and  I  concur  with  James  and  Baggallay, 
L.J\r.  as  to  the  meaning  of  the  word  damages. 
Secondly,  assuming  injury  to  the  person  is  within 
the  meanmg  of  the  section,  is  it  sumciently  wide  to 
embrace  an  action  under  Lord  Campbell's  Act? 
I  think  not.  Take  for  instance  damage  done  to  a 
barge  in  the  Thames  by  the  bowsprit  of  a  ship, 
and  a  person  killed  by  the  same  thing.  In  the 
first  case,  the  injury  which  is  the  cause  of  action 
is  cUrectly  caused  by  the  ship.    In  the  second  tho 
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cause  of  action  is  pecuniaTy  iniury  to  ths  rela- 
tJTes  of  the  deceased,  which  injury  resalts  from 
the  damage  done  to  the  deceased  by  the  ship. 
And  it  mnst  be  admitted  even  by  the  plaintiff 
that  this  is  not  an  action  for  "  damage  done  "  by 
the  ship,  but  for  pecnniary  loss  arising  out  of 
such  damage.  In  this  view  I  am  confirmed  by 
observing  the  convenience  of  such  a  construction, 
which  not  only  avoids  the  difi&culty  as  to  a  trial 
by  jury,  but  further  the  conflict  between  the 
common   law  and  Admiralty  Conrt  rule  as  to 

°  *^  Appeal  allowed. 

Solicitors  for  plaintiff,  Jadeson  and  Evans. 
Solicitors  for  defendant,  Gregory,  Roteeliffet,  and 
Co. 


HIGH    COURT   OF  JUSTICE. 

CHAJSrCEEY  DIVISION. 

Friday,  June  13. 

(Before  Bacon,  V.C.) 

Be  Seventh  East  Centbai  Building  Society,  (a) 

Praetice — Seettriiy  for  cotti — Suminont  by  official 
liquidator  in  the  name  of  a  building  »oei«ty  under 
the  165th  section  of  the  Companies  Act  1862 
against  the  manager  of  the  society — Companies 
Act  1862,  ss.  69  and  165. 

Where  a  building  society, form.ed  in  accordance  with 
the  provisions  of  6  ^7  WiU.  4,  c.  32,  was  being 
wouiul-'Up,  and  a  sum,mons  was  brought  two  years 
ago  by  the  official  liquidator,  under  sect.  165  of 
the  Companies  Act  1862,  against  the  manager: 

On  a  summoTU  by  the  manager,  under  sect.  69  of 
the  of  Act  1862,  for  security  for  coats  an  the  ground 
of  delay,  and  thai  the  assets  of  the  society 
were  insufficient  to  pay  the  coats  of  the  first 
summons  : 

Held,  that  the  court  had  general  jurisdiction  to 
order  the  offi,cial  liquidator  to  give  security  for 
costs  before  any  further  proceedings  were  taken  in 
the  matter. 

Os  the  19th  Dec.  1882  Mr.  Walter  Winder  Feast, 
the  official  liquidator  of  the  Seventh  East  Central 
Building  Society,  applied  by  summons  under 
sect.  165  of  the  Companies  Act  1862,  that  "  Mr. 
John  Emmore  Jones,  the  manager  of  the  society, 
be  ordered  to  pay  35342.  7s.  2d.,  and  a  further 
unascertained  amount,  being  money  of  the  said 
society  for  which  he  is  liable." 

The  chief  clerk  dismissed  the  summons,  but,  at 
the  request  of  the  official  liquidator,  it  was 
adjourned  into  court  on  the  29th  Jan.  1884. 

On  the  8th  March  1884  J.  £.  Jones,  the 
manager,  applied  by  summons,  under  sect.  69  of 
the  Companies  Act  1862,  that,  "  W.  W.  Feast,  the 
official  liquidator,  do  give  security  in  the  sum  of 
501.  to  answer  the  costs,  charges,  and  expenses  of 
the  applicant  incurred  in  resisting  the  claim  of 
the  official  liquidator  against  the  applicant,  and 
which  has  been  adjourned  into  court,  and  also 
the  further  costs  of  such  adjournment  into 
court." 

The  chief  clerk,  on  the  return  of  the  summons, 
made  the  order  asked  for  so  far  as  the  future 
costs  of  the  applicant  were  concerned,  but,  at  the 
request  of  the  respondents,  adjourned  the  same 
into  court. 

(a)  Beported  b;  FBASCI8  E.  ADT,  Esq.,  BaiTl>tcrHtt-Law. 


Sect.  69  of  the  Companies  Act  1862  provides 
that 

Where  a  limited  company  is  plaintiff  or  pnreaerin  any 
action,  snit,  or  other  legal  proceeding,  any  jndge  having 
jurisdiction  in  the  matter  maj,  if  it  appears  bv  any 
credible  testimony  that  there  is  reaaon  to  believe  that  if 
the  defendant  be  Bucoessfnl  in  his  defence  the  assets  of 
the  company  will  be  insafficient  to  pay  his  oonts,  require 
sufficient  seoarity  to  be  given  for  each  costs,  and  may 
stay  all  procsedinga  nntil  saoh  seoarity  is  given. 

Mr.  J.  E.  Jones,  manager  of  the  society,  appeared 
in  person,  and  asked  that  the  liquidator  should 
be  ordered  to  give  security  for  costs  in  the  terms 
of  the  summons. 

Glenn  for  the  official  liquidator. — The  building 
society  is  not  a  limited  company  within  the  mean- 
ing of  sect.  69  of  the  Act  of  1862  ;  it  was  formed 
according  to  the  provisions  of  6  &  7  Will.  4,  c.  32  : 

Re  Professional  Bmufit  Building  Society,  25  L.  T. 
Rep.  N.  S.  397 :  L.  Bep.  6  Ch.  App.  856 ; 

Davis  on  Friendly  Societies ; 

Scntchley  on  Building  Societies ; 

United  Ports  and  Omsral  Insurance  Company  v. 
Hill,  23  L.  T.  Bep.  N.  S.  14 ;  L.  Bep.  5  Q.  B.  905. 
Then  the  liquidator  is  not  a  "  plaintiff  or  pursuer" 
within  the  terms  of  sect.  69,  and  security  is  never 
ordered  in  matters  arising  in  the  liquidation,  onlj^  in 
matters  outside  the  liquidation,  such  as  an  action 
by  the  liquidator. 

Bacon,  V.C. — Here  is  an  utterly  insolvent  com- 
pany, the  official  liquidator  of  which  brings  a 
charge  against  the  applicant  under  the  165th 
section  of  the  Companies  Act  1862.  The  case 
was  gone  into  fully  before  the  chief  clerk,  and 
the  official  liquidator's. application  was  dismissed, 
but  adjourned  into  court.  The  present  applicant 
asks  tne  court  to  protect  him  against  future 
litigation.  I  am  bound  to  order  the  official  liqui- 
dator to  give  security  for  costs  before  any  further 
proceedings  are  taken  in  the  matter.  The  matter 
IB  costly.  If  I  did  not  make  the  order,  I  should 
encourage  the  official  liquidator  to  harass  tho 
applicant.  I  make  an  order  that  the  official 
liquidator  do  give  security  for  costs  before  any 
further  proceedings  are  taken;  I  have  general 
jurisdiction  under  the  Companies  Act  1862. 

Solicitors  :  Elborough  and  Dean. 


i 
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''  /Friday,  June  13. 
'(Before  Bacon,  V.C.) 
Dames  to  Wood,  (a) 

Yeiidor  and  pureJiaser — Conditions  of  sale — Bight 
to  rescind. 

A  sale  took  place  under  a  condition  providing,  that, 
if  the  purchaser  shall  take  any  objection  or  make 
any  requisition  as  to  the  title,  evidence  or  com- 
mencement of  title,  conveyance  or  otherwise, 
which  the  vendor  is  unable  or  unwiUiitg  to 
remove  or  comply  with,  the  vendor  may  by  notice 
in  writing  delivered  to  thepitrchaser  or  his  solici- 
tor, and  notwithstanding  any  intermediate  nego- 
tiation, rescind  the  contract  for  sale. 

The  purchasers  made  fourteen  requisitions.  The 
vendor  answered  them.  The  purchasers  con- 
sidered several  of  such  answers  insuffijiie^tt,  and 
insisted  on  the  requisitions.  The  vendor  gave 
notice  that  he  rescinded  the  contract.  The  pur- 
chasers then  waived  the  requisitions,  and,  on  the 

(a)  Beported  by  Fbakcis  E.  Ady,  Eaq.,  Barrlatei^t-Law. 
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vendor  neglecting  to  complete  the  eoittract,  applied 
hy  giimmont  for  a  declaration  that  they  wore 
entitled  to  a  conveyance  of  ths  property. 
Held,  that  the  vendor  had  expretaed  his  inabUity  or 
itHtcillingneeg,  but  the  purcJiaaert  had  insisted  on 
their  requisitions;  that  "  nnwillingnets"  meant, 
unwillingneas  to  go  to  the  trouble  and  expense  of 
retnoving  or  complying  with  requisitions ;  ana 
that  tlie  vendor  had  a  right  to  rescind  the  contract 
at  any  time  without  giving  his  reasons. 
This  was  a  summons  taken  out  under  the  Vendor 
and  Purchaser  Act  1874  on  behalf  of  the  pur- 
chasers of  certain  property  at  Whitechapel,  and 
was  in  the  following  terms : 

Tlut  it  may  be  deolared  tluit  the  pnrohaBerfl  are 
entitled  to  have  conveyed  to  them  by  the  vendor  and 
other  necesaary  parties  the  hereditaments  comprised  in 
a  certain  contract  for  sale,  on  payment  of  the  balance  of 
the  pnrchase  money  payable  nnder  snch  contract,  the . 
pnrcnasers  having  withdrawn  all  objections  and  reqnisi- 
tiona  on  the  title  to  the  said  hereditaments  which  the 
vendor  was  nnwilUnir  to  remove  or  comply  with,  and 
that  the  rendor  may  be  ordered  to  pay  the  costs  of  the 
application. 

On  the  7th  Aug.  1883  Eichard  Dames,  by  his 
auctioneers  and  agents,  Messrs.  Sainsbury,  Gil- 
bert, and  Co.,  entered  into  a  contract  for  the 
sale  to  Henry  Wood,  as  agent  for  Sir  Julian 
(xoldsmid,  Frederic  David  Mocatta,  Walter 
Josephs,  Louis  Nathan,  and  Lionel  Vanoven,  the 
trustees  of  the  Jews'  Infant  School,  of  freehold 
hereditaments,  HI,  Leman-street,  and  18,  Tenter- 
street  East,  AVhitcchapcl,  for  the  sum  of  20001., 
and  subject  to  certain  conditions  of  sale  annexed 
and  referred  to  in  the  contract,  and  Henry  Wood 
paid  to  the  auctioneers  200'.  as  a  deposit. 

The  11th  of  the  said  conditions  of  sale  provides 
as  follows : 

The  purchaser  is  within  seven  days  after  delivery  of 
the  abstract,  to  send  to  the  vendor  s  solicitors  a  state- 
ment in  wtitingof  all  objections  to,  and  rsqoisitiona  as  to 
the  title,  or  eiridenoe  of  title,  or  the  abstract,'  and  aabjeot 
thereto  the  title  is  to  be  deemed  accepted,  and  all  objec- 
tions and  re^oisitions  not  included  in  any  .statement  sent 
within  the  time  aforeuid  are  to  be  deemed  waived,  and 
an  answer  to  any  objection  or  requisition  is  to  be  replied 
to  in  writing  within  fonr  days  after  the  deiirerj  thereof, 
and  if  not  so  replied  to  is  to  be  considered  satisfootoTT, 
and  time  is  to  be  considered  in  all  respects  as  of  the 
essence^  of  this  condition.  If  the  purchaser  shall  take 
an^'  objection,  or  make  any  requaition  as  to  the  title, 
evidence,  or  commencement  of  title,  conveyance,  or 
otherwise,  which  the  vendor  is  unable  or  unwilling  to 
remove  or  comply  with,  the  vendor  maj,  by  notice  in 
writing  delivered  to  the  purchaser  or  his  solicitor,  and 
notwithstanding  any  intermediate  negotiation,  rescind 
the  contract  for  sale,  and  the  vendor  is,  within  one  week 
after  snch  notice,  to  repay  the  purchaser  his  deposit 
money,  bnt  without  any  interest  thereon,  which  is  to  be 
accepted  by  him  in  satisfaction  of  all  claims  on  any 
aeoonnt  whatever,  and  the  purchaser  is  to  return  forth- 
with all  absiiacts  and  papers  in  his  possession  belonging 
to  the  vendor. 

On  the  8th  Aug.  1883  Messrs.  Brook  and  Chap- 
man delivered  to  Henry  Wood  an  abstract  of 
title  of  the  hereditaments. 

On  the  15th  Aug.  1883,  Messrs.  Emanuel  and 
Simmonds  delivered  to  Brook  and  Chapman  a 
statement  in  writing  of  their  objections  to  and 
requisitions  as  to  the  title. 

On  the  8th  Sept.  1883  Brook  and  Chapman 
delivered  to  Emanuel  and  Simmonds  answers  to 
the  objections  and  requisitions. 

On  the  10th  Sept.  1883  some  of  such  answers 
not  being  satisfactory,  Emanuel  and  Simmonds 
sent  to  Brook  and  Chapman  some  observations  on 
such  answers. 


No  replies  were  made  to  the  observations,  and 
on  the  20th  Nov.  1883  Brook  and  Chapman  sent 
to  Emanuel  and  Simmonds  a  notice  to  rescind 
the  contract  for  sale  in  the  following  terms : 

I,  the  undersigned  Binhard  Dames,  do  hereby  give  yon 
notioe,  that  being  unable  or  unwilling  to  remove  or  com- 
ply with  the  objections  and  requisitions  stated  and  mada 
by  yon  as  to  the  title  of  No.  81,  Leman-street,  contracted 
to  be  purchased  by  you  of  me,  I  do,  in  the  exercise  of  the 
power  for  that  purpose  reserved  to  me  by  the  eleventli 
condition  of  sale,  hereby  rescind  the  said  contract  for  aala 
to  yon,  and  that  I  am  ready  and  willing  and  hereby  offer 
to  repay  to  you  the  deposit  money  paid  in  respect  of  •ach 
pnrohase. 

On  the  23rd  Nov.  1883,  Emanuel  and  Simmonds 
write  to  Brook  and  Chapman : 

Dear  SuVj—We  are  in  receipt  of  yonr  letter  of  the  aOtti 
instant,  with  accompanying  notioe.  We  deny  the  ven- 
dor's right  to  rescind  the  oontract  for  sale  herein.  It  i*. 
hia  duly  to  give  us  snch  information  as  is  in  his  posaea- 
aion  or  in  that  of  his  solicitors  or  agents  as  to  the 
matters  referred  to  in  our  requisitions,  so  far  as  they  ate 
subsequent  to  the  date  of  the  commencement  of  the  title, 
and  such  title  to  18,  Tenter-street,  whether  by  possession 
or  oUierwise,  as  he  can  show ;  but  as  we  infer  from  your 
notice  that  the  vendor  is  either  unable  or  unwilling  to  com- 
ply with  the  objections  and  requisitions  as  to  the  title,  whioh 
remain  unsatisfied,  we  hereby  intimate  to  yon  that  our 
olient  withdraws  all  such  objections  and  requiaitioBS. 
and  that  be  is  willing  to  complete  the  purchase.  We  will 
send  you  the  draft  conveyance  in  due  course  for  approval. 
— We  are,  dear  Sirs,  youra  truly,  Ekanubi,  and 
SmoiTDS. 

On  the  7th  Dec.  1883,  Emanuel  and  Simmonds 
sent  a  draft  conveyance  to  Brook  and  Chapman 
for  approval,  but  the  draft  was  never  returned 
approved. 

The  requisitions  insisted  upon  were  in  effect  as 
follows : 

No.  1  required  the  production  of  a  receipt  show- 
ing that  legacy  duty  nad  been  paid. 

No.  2  related  to  a  legacy  of  18,0001.,  and  the 
debts  of  a  former  owner  of  the  property,  the  pur- 
chasers requiring  proof  that  the  money  had  been 
set  aside  to  meet  the  legacy,  and  that  the  debts 
had  been  paid. 

No.  4  referred  to  dower. 

No.  5  required  evidence  of  the  payment  of  the 
debts  of  another  owner  of  the  property. 

No.  9  required  an  abstract  of  a  will,  settlement, 
and  conveyance. 

No.  10  required  a  title  to  be  shown  to  No.  18, 
Tenter-street,  the  purchasers  declining  to  accept 
the  vendor's  answer  that  No.  18,  Tenter- street 
and  No.  84,  Leman-street  are  parts  of  the  same 
building  and  the  title  the  same. 

No.  13  required  evidence  as  to  thirteen  windows, 
which  the  owners  of  the  property  had  allowed  the 
adjoining  owners  to  open,  the  purchasers  declin- 
ing to  accept  as  .sufficient  the  answer  of  the  vendor 
that  the  >vindow8  had  been  bricked  up  prior  to  the 
sale. 

The  summons  was  adjourned  into  court. 

/.  M.  Solomon  for  the  purchasers. — The  sale  is 
by  private  contract  under  conditions.  The  ques- 
tion is,  whether  the  vendor  had  a  right  to  rescind 
the  contract, and  whether  he  has  in  fact  rescinded. 
He  gave  us  no  intimation  of  what  conditions  he 
could  not  comply  with.  It  is  necessary  that  un- 
willingness or  inability  should  exist.  Unwilling- 
ness means  reasonable  unwillingness  on  the  ground 
of  trouble  or  expense.  The  purchaser  may  waive 
the  requisitions.  The  vendor  ought  to  give  ns 
notice  to  give  us  an  opportunitv^  withdnnring 
the  requisitions.    He  cited,g(j  ^y  vjOOQ IC 
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Bobartt  r.  Wyatt,  2  Taint.  268 ; 
Page  r.  Adam,  4  Bear.  269 ; 
(heaves  r.  WiUon,  2S  Bear.  290 ; 
TVtnM'n  T.  Chambers,  29  B«aT.  104 ; 
i>iidid«Ii  T.  Simpson,  15  L.  T.  Bep.  N.  S.  305 ;  L.  Eep. 
2Ch.  App.  102. 

"We  have  waived  the  requisitions,  and  are  entitled 
to  a  conveyance. 

Bussell  Boherts  for  the  vendor. — We  gave  a  valid 
notice  under  the  11th  condition  of  sale;  it  was  not 
until  four  onerous  requisitions  were  insisted  upon 
after  reply  that  we  gave  notice  to  rescind  the 
contract.  [Bacon,  V.C. — The  question  turns  on 
the  construction  of  the  11th  condition.]  The 
purchaaf>r  insisted  on  the  requisitions.  Their 
waiver  was  too  late.  The  contract  once  rescinded 
conld  not  bo  set  up  again  by  any  subsequent  acts 
of  the  purchasers.  He  commented  on  the  cases 
cited  by  Solomon. 

Solomon  in  reply. — ^The  requisitions  were  not 
frivolous,  the  replies  do  not  state  any  inability  to 
answer  the  requisitions. 

Bacox,  V.C. — ^Tho  point  no  doubt  is  one  of 
some  importance.  It  is  beneficial  for  vendors  and 
purchasers  to  have  their  disputes  settled  in  a 
summary  way.  But  what  is  the  contract?  A 
man  has  an  estate  to  sell;  he  takes  care  to 
stipulate  in  the  conditions  of  sale  that  if  th 
purchaser  shall  take  any  objection  or  make  any 
requisition  which  he  is  unable  or  unwilling  to 
remove  or  comply  with,  he  may  by  notice  in 
writinjf  deliver  to  the  purcha.ser  or  his  solicitor, 
and  notwithstanding  any  intermediate  negotia- 
tion, rescind  the  contract  for  sale.  What  is  the 
meaning  of  the  words  unable  or  unwilling  ?  The 
vendor  very  well  knew  that  unreasonable  and 
improper  requisitions  might  be  tendered  to  him, 
and  accordingly  protects  himself  on  two  grounds, 
inability  and  unwillingness.  He  says,  "  I  may  be 
unable  to  answer  these  requisitions,  or,  though 
able,  1  may  bo  put  to  great  trouble  and  expense." 
Unwillingness  means  an  intention  to  protect  him- 
self against  the  trouble  and  expense  of  answering 
requisitions.  "  I  am  unwilling  to  pay  the  money  or 
take  the  trouble.  I  guard  myself  against  both 
possibilities  by  saying,  if  I  get  a .  purchaser 
who  gives  me  trouble,  if  I  am  either  unable 
or  nnwilling  to  remove  or  comply  with  any  of  the 
requisitions,  I  will  rescind  the  sale,  and  upon 
that  rescission  there  is  an  end  of  the  contract.  If 
I  comply  with  your  requests,  I  shall  have  to  go 
here  and  there,  so  I  protect  myself."  There  is  a 
plain  stipulation :  the  vendor  at  any  time  may  say, 
1  am  unwilling  to  go  on.  Kobody  has  a  right  to 
inquire  why  he  is  unwilling ;  he  is  not  bound  to 
give  his  reasons.  That  is  the  plain  sense  of  the 
contract.  But  the  case  does  not  depend  upon 
mere  construction.  In  DmWeZ/ v.  fiiin)j)«oii.  Turner, 
L.J.  minutely  treats  the  grounds  upon  which  a 
vendor  may  fairly  rescind.  There  comes  a  time 
when  the  purchaser  insists,  and  the  vendor  is  un- 
able or  unwilling  to  remove  or  comply  with  the 
requisitions,  the  ]>nrchaser  still  insists,  what  isthe 
vendor  to  do?  Since  you  will  insist  on  these  re- 
quisitions, I  exercise  my  right.  What  is  theright 
of  the  vendor  P  His  right  is  to  put  an  end  to  the 
contract.  He  says,  "  Since  yon  are  so  obstinate 
and  so  persistent,  I  put  an  end  to  the  contract." 
On  the  20th  Dec.  1883  the  vendor  sent  a  notice  to 
rescind  the  contract ;  since  then  there  is  no  con- 
tract. Persistence  in  requisitions  is  a  thing  not 
to  be  encouraged.      I    will   not  enter  into  the  I 


questions  as  to  the  captious  nature  of  the  requi- 
sitions, as  to  which,  if  necessary,  much  might  have 
been  said.  Upon  the  plain  terms  of  the  contract 
contained  in  tne  conditions  of  sale  the  vendor  re- 
served to  himself  a  right  in  a  certain  case  to 
rescind,  and  he  did  so.  The  summons  must  be 
dismissed  with  costs. 

Solicitors :  Emanuel  and  Simmoiidt  for  the  ap- 
plicants ;  Brooh  and  Chapman  for  the  respon- 
dent. 


Friday,  June  13. 

(Before  Kay,  J.) 

Be  Mathssok  Bbothbks  akd  Co.  Limited,  (a) 

Company  —  'fVinding-vp  —  Juriadidlnn  —  Foreign 
company,   with    branch   offi.ce,   business,    S^'c,   in 
England  —  Pending  foreign    liquidation — Com- 
panies Act  1862  (25  $■  26  Vict.  c.  89),  ».  199. 
A  petition  was  presented  by  a  creditor  to  wind-up  a 
company  which  was  registered  under  the  Com- 
panies  Act  1882   of   the    Legislature    of   New 
Zealand.     The  registered  office  of  the  company 
was  in  New  Zealand,  and  the  objects  for  uhich  it 
was  formed  were  primarily  to  carry  on  business 
there. 
The  company  had,  however,  a  branch  office  and  a 
munager  in  London,  and  had  contracted  liabili- 
ties there.     It  had  also  assets   in  London,  but 
of  very  tmall  amount. 
TJie  company  had  traded  in  Engluitd,  but  only  as 
a  colonial  company,  and    its  transactions   m 
England  formed  but  a  small  proportion  of  the 
biuiness  it  had  done  since  its  regintration. 
The  petitioner's  debt  was  in  respect  of  goods  «im)- 
plied  by  him  to  the  company  pursuant  to  an  order 
xn  writing,  which  camefrmn  the  London  office. 
Proceedings  to  wind-up  the  company  were  pending 
in  New    Zealand,    and    liquidators    hud    been 
aj^pointed  there,  but  no  authority  to  act  in  their 
name  had  been  received  by  the  London  manager. 
Held,  that  the  company  teas  an  unregistered  com- 
pany within  the  provisions  of  sect.  199  of  the 
Companies  Act  1802,  and  the  court  had  jurisdic- 
tion to  iiuike  a  windiihg-up  order;   that,  as  no 
proceedings  had  been  commenced  to  secure  the 
English  assets,  the  court  was  justified  in  taking 
steps    to    secure    tltem    until  proceedings    were 
adopted  by  the  liquidators  in  New  Zealand  to 
make  those    assets    available  for  tlis    English 
creditors  pari  passu  with  the  creditors  in  New 
Zealatid;  bid  that  upon  an  undertaking  by  the 
London  manager's  solicitors  that  the    English 
assets  should  remain  in  statu   quo  and  undis- 
tributed until  the  further  order  of  the  court,  the 
petition  should  be  directed  to  starid  over. 
This  was  a  petition,  presented  by  a  creditor  under 
sect.  199  of  the  Companies  Act  1862,  to  wind-up 
the  above-named  company,  which  was  a  company 
registered  under  the  Companies  Act  1882  of  the 
Legislature  of  New  Zealand. 

The  registered  office  of  the  company  was  at 
Dunedin,  New  Zealand.  The  objects  for  vrhich  it 
was  formed  were  primarily  to  cairy  on  business 
at  Duncdin  and  elsewhere  in  New  Zealand,  and 
its  principal  business  had  been  carried  on  in 
Dunedin. 

The  capital  of  the  company  consisted  of  5O,00OJ. 
in  1000  shares  of  50/.  each,  and  a  very  large  pro- 
Co)  Bepurtod  by  E.  A.  Sceatohlky,  Ekj.,  BarrlDtcr-^ULaw. 


112-Vol.  LI.,  N.S.] 

THE  LAW  TIMES. 

[Sept.  27,  1884. 

Chan.  Div.] 

Be  Mathesos  Brothebs  and  Co.  Lihiisd. 

[Chan.  Dit. 

portion,  if  not  the  whole,  of  the  shareholders  were 
persons  resident  in  New  Zealand. 

The  company  had,  however,  a  branch  office  in 
London,  for  the  purpose  of  transacting  its  agency 
business,  where  Maurice  John  Hart  was  the 
mana&ring  director  and  agent. 

The  company  had  traded  in  England,  but  only 
as  a  colonial  company,  and  its  transactions  in 
England  formed  but  a  small  proportion  of  the 
busmess  it  had  done  since  its  registration. 

The  assets  of  the  company  in  New  Zealand 
were  stated  to  amount  to  about  38,000J.,  and  the 
liabilities  there  to  about  28,00OJ.,  whilst  the  assets 
in  England  consisted  only  of  a  sum  of  150L  in  the 
bank  and  office  furniture. 

In  Oct.  1883  the  petitioner,  Moriz  Fischer,  who 
carried  on  business  in  London  as  a  dealer  in 
brushes,  &c.,  received  an  order  in  writing  from 
the  branch  office  of  the  company,  signed  Matheson 
Brothers  and  Co.  Limited,  per  E.  J.  Smythe, 
for  a  supply  of  brushes.  The  petitioner,  believing 
that  the  company  was  one  registered  in  England, 
supplied  and  delivered  the  brushes,  in  pursuance 
of  such  order,  the  cost  of  which  amounted  to 
28J.  13«.  6d.  Ho  received,  on  account  of  the  pay- 
ment thereof,  a  bill,  dated  the  10th  Dec.  1883, 
payable  three  months  after  date,  and  such  bill  was 
accepted  in  the  name  of  the  company. 

The  bill  was  duly  presented,  but  was  not  met  at 
maturity,  and  the  sum  of  282.  138.  6d.  remained 
owing  to  the  petitioner,  which  fact  the  company 
did  not  dispute. 

It  appeared  that  proceedings  had  been  taken  in 
New  Zealand  for  the  liquidation  of  the  company 
80  far  as  regarded  New  Zealand,  and  liquidators 
had  been  appointed  there,  but  no  authority  to  act 
in  their  name  had  been  received  by  M.  J.  Hart. 

Thepetition  asked  for  the  usual  winding-up  order, 
and  the  appointment  of  a  provisional  liquidator. 

The  petition  now  came  on  for  argument. 

Graham  Sastuigs,  Q.C.  and  Seward  Brice  for 
the  petitioner. — 'fhe  court  has  jurisdiction  to 
make  a  winding-up  order  upon  this  petition : 

Re  Commercial  Bank  of  India,  L.  Bep.  6  Eq.  517. 
They  referred  also  to 

Re  Union  Bank  of  Calcutta,  3  De  O.  ft  Sm.  253. 

Kekemich,  Q.C.  and  Haldarie  for  M.  J.  Hart. — 
The  case  of  Be  Commercial  Bank  of  India  {uhi  sup.) 
was  very  peculiar.  The  facta  there  were  quite 
different  from  those  of  the  present  case.  [Kay, 
J.  referred  to  Be  Orr  Ewing ;  Orr  Ewing  v.  Orr 
Ewing  (48  L.  T.  Rep.  N.  S.  655;  22  Ch.  Div.  4-56.] 
Wo  contend  that  there  is  no  jurisdiction,  under 
the  Companies  Act  1862,  to  wind-up  a  foreign 
company;  but  supposing  that  the  court  has  the 
power,  this  is  not  a  case  in  which  it  ought  to  be 
exercised.  [Kay,  J.  referred  to  Be  Imperial 
Anglo-German  Bank  (25  L.  T.  Rep.  N.  S.  895; 
26  L.  T.  Rep.  N.  S.  229 ;  W.  N.  1872,  pp.  3,  40) 
and  Be  Madrid  and  VaUneia  Bailwau  Com- 
vany(9  De  G.  &  Sm.  127;  2  Mac.  &  G.  169).] 
In  Lindley  on  Partnership  (4th  edit.  vol.  2, 
p.  1486)  it  is  stated  that,  "  a  foreign  company  can- 
not be  registered  as  an  existing  company  under 
the  Companies  Act  1862 ;  and  it  is  very  question- 
able whether  a  foreign,  as  distinguished  from  an 
English  company,  can  be  wound-up  under  the 
Companies  Act  1862.  Practically  it  would  be  im- 
possible to  wind  it  up ;  and  if  it  were  a  corpora- 
tion there  would  be  no  jurisdiction  to  dissolve  it." 
The  ca«eof  Btdkeley  v.  Schutz  (L.  Rep.  3  P.  C.  764) 


is  referred  to  there.  In  that  case  James,  L.J. 
observed :  "  Their  Lordships  are  clearly  of  opinion 
that  Act  never  contemplated  that  a  foreign 
partnership,  actually  complete  and  existing  in  a 
foreign  country,  could  be  brou^t  within  the 
purview  of  the  English  Act  of  Parliament,  the 
English  Legislature  having  no  power  over  the 
shareholders  of  such  a  company."  In  Be  Orr 
Ewing ;  Orr  Ewing  v.  Orr  Ewing  (48  L.  T.  Rep. 
N.  S.  655,  559 ;  22  Ch.  Div.  456,  469)  Cotton,  L.J. 
said :  "  So  if,  in  working  out  the  decree  now  to  be 
made,  a  question  should  arise  turning  on  Scotch 
law  about  which  there  is  any  substantial  doubt, 
undoubtedly  the  court,  if  there  were  a  suit  there, 
would  wait  until  that  suit  had  decided  the  ques- 
tion, or,  if  there  were  no  such  suit,  would  send  the 
question  to  be  decided  by  the  Scotch  court."  The 
principles  laid  down  in  bankruptcy  by  analogy 
can  be  made  to  apply  to  the  liquidation  of  com- 
panies. In  Buckley  on  the  Companies  Acts  (4th 
edit.  p.  566)  it  is  said  in  a  note  to  rule  3  of  the 
General  Order  1862,  that  "The  order,  probably  by 
an  oversight,  fails  to  provide  for  the  service  of  a 
petition  for  a  compulsory  order  on  the  liquidator 
acting  in  a  voluntary  winding-up,  or  a  winding-up 
under  supervision.  Such  service,  no  doubt,  ought 
to  be  made."  We  say  that  the  petition  should 
have  been  served  on  the  liquidators,  as  being  the 
only  persons  who  represent  the  company.  In  this 
case,  as  there  are  proper  proceedings  for  winding- 
up  the  company  in  New  Zealand,  the  court  should 
refuse  to  make  a  second  winding-up  order  here. 
They  referred  also  to 

Companies  Aot  1862,  a.  199,  lob-Beet.  3  (a) ; 

Dioey  on  Domioil,  p.  278 ; 

Bobaon  on  Bankruptcy,  6tli  edit.  p.  503. 

Hattings,  in  his  reply,  stated,  in  answer  to  an 
inquiry  of  Kay,  J.,  tnat  the  petitioner  would 
accept  an  undertaking  of  Mr.  Hart's  solicitors 
that  the  assets  of  the  company  in  England  should 
remain  in  statu  quo. 

Kat,  J. — I  think  that  the  court  has  jurisdic- 
tion to  make  a  winding-up  order  upon  a  peti- 
tion of  this  kind,  otherwise  there  could  be  no 
means  by  which  the  creditors  could  obtain  pay- 
ment of  their  debts.  In  my  opinion,  this  company 
comes  within  the  provisions  of  the  199th  section 
of  the  Companies  f Act  1862.  That  section  pro- 
vides that,  subject  as  therein  mentioned,  any  com- 
pany, except  railway  companies  incorporated  by 
Act  of  Parliament,  consisting  of  more  than  seven 
members  and  not  registered  under  that  Act,  and 
thereiuafter  included  under  the  term  unregistered 
company,  may  be  wound-up  under  that  Act. 
And  sub-sect.  1  of  the  same  section  provides  that 
an  unregistered  company  shall,  for  the  purpose 
of  determining  the  court  having  jurisdiction  in 
the  matter  of  winding-up,  be  deemed  to  be  regis- 
tered in  that  part  of  the  United  Kingdom  where 
its  principal  place  of  business  is  sitviate.  Now  I 
have  here  a  company  incorporated,  or  at  any  rate 
formed,  in  New  Zealand,  consisting  of  more  than 
seven  members,  and  not  registered  under  that 
Act.  Applying  the  test  in  the  section,  is  this  an 
unregistered  company  which  can  be  wound-up 
under  the  Act  P  I  find  it  has  a  place  of  business 
in  London,  where  it  has  put  up  its  name  as  a  joint- 
stock  company,  has  carried  on  business,  con- 
tracted deots  to  the  amount  of  50002.,  and  has 
assets.  Its  assets  here  are  no  doubt  very  small — 
very  much  less  than  50002.  But  putting  aside 
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any  question  irhich  may  arise  by  reason  of  the 
windine-np  order  made  in  New  Zealand,  is  it  to 
be  said  that  a  company,  formed  in  a  foreign 
country,  which  chooses  to  carry  on  business,  have 
assets,  and  contract  debts  in  this  country,  does 
.not  come  within  the  spirit,  as  it  clearly  comes 
within  the  letter,  of  the  199th  section  P  It  is 
argned  that  this  is  a  company  which  cannot  be 
dissolved,  and  reference  has  been  made  to  sect.  Ill 
of  the  same  Act,  which  provides  that  when  the 
affiairs  of  the  company  have  been  completely 
wonnd-ap,  the  court  shall  make  an  order  that  the 
company  be  dissolved  from  the  date  of  such  order, 
and  the  company  shall  be  dissolved  accordingly, 
and  the  contention  is,  that  no  company  is  within 
the  scope  of  this  Act  unless  the  court  has  juris- 
diction to  dissolve  it.  But  the  dissolution  of  a 
company  does  not  resnlt  ip»o  facto  from  the  com- 
pletion of  the  winding-up,  out  is  brought  about  by 
a  separate  order  of  the  court,  and  it  by  no  means 
follows  that,  because  the  court  has  no  power  to 
make  an  order  to  dissolve  a  company,  it  has  no 
power  to  make  an  order  to  wind  it  up.  As  a 
matter  of  fact,  wound-up  companies  very  seldom 
are  dissolved,  and  the  199th  section  of  the  Act  is 
large  enough  in  its  terms  to  include  such  a  com- 
pany as  this.  Let  us  take  for  example  the  case  I  put 
during  the  argument.  Suppose  a  joint-stock  com- 
formed  in  a  foreign  country  for  the  purpose  of 
working  a  series  of  patents,  one  of  which  is  an 
English  patent,  and  suppose  that  after  a  while 
all  the  business  of  the  company  came  to  be 
carried  on  in  this  country,  all  its  debts  and  assets 
came  to  be  localised  here,  and  its  only  remaining 
place  of  business  came  to  be  situate  in  England. 
Could  it  be  said  that  the  court  would  have  no 
inrisdiction  to  wind-up  such  a  company  under 
the  199th  section  ?  Mr.  Kekewich  very  frankly 
answered  that  there  would  be  no  jurisdiction ; 
but  what  a  most  inconvenient  resnlt  it  would  be 
if  all  the  assets,  all  the  business,  and  it  may  be 
all  the  shareholders  of  a  company  were  locally 
situated  here,  and  yet  that  company  did  not  come 
within  the  Act.  That  would  be  a  very  singular 
construction  to  put  upon  a  section  which  is  amply 
wide  enough  to  include  the  company  in  letter 
and  in  spirit  as  well.  Had  it  not  been  then  for 
the  fact  of  a  winding-up  order  existing  in  New 
Zealand,  this  court  would  have  had  jurisdiction 
to  wind-up  this  New  Zealand  company,  having 
an  office  and  carrying  on  part  of  its  business 
here,  as  an  unregistered  company  within  the 
terms  of  the  199th  section.  This  being  the  case, 
what  is  the  effect  of  the  winding-up  order  which 
it  has  been  said  has  been  made  in  New  Zealand  P 
This  court,  upon  principles  of  international 
comity,  would  no  doubt  have  great  regard  to 
that  winding-up  order,  and  would  be  influenced 
thereby,  but  the  question  of  jurisdiction  is  a 
different  question,  and  the  mere  existence  of  a 
winding-up  order  made  by  a  foreign  court  does 
not  take  away  the  right  of  the  courts  of  this 
countiT  to  make  a  winding-up  order  here,  though 
it  would  no  doubt  exercise  an  influence  upon  this 
court  in  making  the  order.  Now,  at  this  moment, 
there  are  no  proceedings  pending  to  secure  the 
assets  here,  nor  has  any  application  been  made  to 
the  courts  of  this  counti7  for  that  purpose,  and 
in  the  meantime,  however  ready  this  court  may 
be  to  show  courtesy  to  the  courts  of  New 
Zealand,  it  does  seem  proper  to  interfere,  and 
that  sufficient  reason  exists  for  taking  proceeidings 


in  order  to  secure  the  English  assets.  Having, 
therefore,  jurisdiction  to  make  a  winding-up 
order,  I  feel  myself  at  Uberty  to  sanction  the 
acceptance  of  the  undertaking  offered  by  Mr. 
Hart.  I  have  said  thus  much  as  to  my  own 
opinion  upon  the  effect  of  the  Act.  But  there 
is  the  authority  of  Be  Commercial  Bank  of 
India  (L.  Eep.  6  Eq.  517),  in  which  counsel  of 
eminence  were  engaged  on  both  sides,  Mr. 
Southgate,  Q.C.,  Mr.  Bristowe  and  Mr.  (now 
Lord  Justice)  Lindley,  being  for  the  petitioner, 
and  Mr.  (now  Lord  Justice)  Baggallay,  and  Mr. 
Kekewich  for  the  ofiicial  liquidator  of  the  new 
company.  There,  a  joint-stock  company  formed 
in  India,  registered  under  Indian  law,  and  having 
its  principal  place  of  business  in  India,  with  an 
agent  at  a  branch  office  in  England,  was  ordered 
to  be  wound-up  under  the  Companies  Act  1862 ; 
and  Romilly,  M.R.  said :  "  I  think  I  have  jurisdic- 
tion to  make  the  order ;  if  the  company  is  not 
wound-up  here  these  persons  will  not  be  able  to 
get  their  monej."  That  case  was  decided  in  1868, 
and  no  authority  against  it  has  been  cited.  Certain 
ohiter  dicta,  in  a  case  in  which  the  present  point 
did  not  arise,  and  an  observation  in  Lord  Justice 
Lindley's  book  on  Partnership  have  been  referred 
to,  but  nothing  amounting  to  this,  that  the  case 
of  JKe  Commercial  Banic  of  India  was  wrongly 
decided.  That  decision  is  one  which  I  should  be 
disposed  to  follow  even  if,  as  is  not  the  case,  my 
own  opinion  had  been  the  other  way.  I  shall 
accordingly  hold  that  the  court  has  sufficient 
jurisdiction  to  sanction  the  acceptance  of  the 
undertaking,  and  if  the  undertaking  had  not  been 
given,  that  it  had  sufficient  jurisdiction  to  appoint 
the  provisional  liquidator,  for  I  consider  that  I 
am  justified  in  taking  steps  to  secure  the  English 
assets  until  I  see  that  proceedings  are  taken  on 
the  New  Zealand  liquidation  to  secure  the  English 
assets  to  the  English  creditors  here  pari  pattu 
with  the  creditors  in  New  Zealand.  The  solicitors 
of  Mr.  Hart  undertaking  that  the  assets  here  shall 
remain  in  staiu  quo  and  undistributed  until  the 
further  order  of  the  court,  I  shall  direct  the 
petition  to  stand  over  generally,  with  liberty  to 
apply. 

Solicitor  for  the  petitioner,  WaMer  Barnett 
Styer. 

Solicitors  for  M.  J.  Hart,  George  Wright  and 
Co. 


Friday,  June  20. 

(Before  Kay,  J.) 

Be  CooPEK ;   CooPEB  V.  Slisht.  (a) 

Power  of  advancement  wiih  consent  of  tenant  for 
life — Bankruptcy  of  tenant  for  life — Exercite  of 
power — Sanction  of  truttee  in  hankruptey — 
Banhrti-ptcy  Act  1883  (46  #•  47  Vid.  c.  52),  s.  44, 
stib-seet,  2. 

A  tettatrix,  who  died  in  1884,  hy  her  wUl,  dated  in 
1883,  jfa»e  to  her  trustees  aU  her  property  upon 
trusts  for  conversion  and  investment,  and  she 
directed  her  trustees  to  stand  possessed  of  the 
investments,  as  to  one  moiety  thereof,  in  trust  to 
pay  the  income  of  such  moietv  to  her  son  J.  C, 
during  his  lifetime,  and  so  that  he  should  not 
have  power  of  antieipaiion,  and  after  the  decease 
of  J.  G.  in  trust  for  W.  J.,  the  putative  child  of 
J.  G. ;  and  the  testatrix  declared  tliat  her  trtutees 

(a)  Beported  by  £.  A.  ScaiTomiXT,  Eiq.,  Barriater-at-Law 
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might  rai$0  any  part  or  parts,  not  exceeding  o?ie- 
hcuf,  of  the  share  of  W.  J.,  and  apply  the  same  for 
his  advancement  and  benefit,  subject  to  the  consent 
in  w)-iting  of  J.  C.  dwring  his  life. 

J.  C.  was  aajiidieated  a  bankrupt  in  1882,  and  teas 
still  undischarged.  W.  J.  was  an  infant  of  about 
seven  years  of  age. 

Neither  J.  C.  nor  the  infant's  mother  had  means 
svfficlent  to  support  the  infant. 

J.  C.  stated  that  he  was  personally  willing 
that  the  trustees  should  exercise  the  power  of 
advancement  contained  in  tlie  will  in  favour  of 
the  infant. 

The  sole  question  teas  whether  J.  C.,beingan  undis- 
charged bankrupt,  could  give  his  consent  to  the 
exercise  of  a  power  of  advancement  in  a  fund 
in  which  he  had  a  life  interest,  and  thus  defeat 
his  creditors. 

Held,  that  the  power  of  J.  C.  to  consent  to  an 
appointment  by  way  of  advance  by  the  trustee  of 
the  i<dU  had  not  been  extinguished  by  the  bank- 
ruptcy ;  but  that  such  power  of  consenting  could 
not  be  exercised  without  the  sanction  of  the  trustee 
in  bankruptcy,  acting  under  the  direction  of  the 
Court  of  JBankmptcy. 

Eliza  Coopek,  by  her  •will  dated  the  •23rd  Nov. 
1883,  appointed  George  Slight  and  John  Crook 
executors  and  trustees  thereof,  and  she  gave  to 
her  trustees  all  her  property  in  trust  to  convert 
the  same  into  money,  at  such  times  and  in  such 
manner  as  they  should  think  proper,  and  to  invest 
the  proceeds,  after  payment  of  her  debts,  funeral 
and  testamentary  expenses,  in  or  upon  any  of  the 
securities  therein  mentioned;  and  she  directed 
that  her  trustees  should  stand  possessed  of  the 
same  and  the  investments  for  the  time  being 
representing  the  same,  upon  the  trusts  following, 
that  ivas  to  say,  as  to  one  moiety  thereof,  in  trust 
to  pay  the  income  of  such  moiety  to  her  son 
James  Cooper  during  his  lifetime,  and  so  that  he 
should  not  have  power  of  anticipation,  and  after 
the  decease  of  James  Cooper,  in  trust  for  William 
James,  the  putative  child  of  James  Cooper  by 
Mary  James,  then  living  with  him  as  his  wife ; 
and  as  to  the  other-  moiety  thereof,  in  trust  for 
Albert  George  Cooper  Thomas,  the  reputed  son  of 
her  late  son  George  Cooper,  on  his  attaining  the 
age  of  twenty-one  years ;  and  the  testatrix 
declared  that  her  trustees  might  raise  anv  part  or 
parts  not  exceeding  one-half  of  the  shares  of 
William  James  and  Albert  James  Cooper  Thomas, 
under  the  trusts  thereinbefore  declared,  and  apply 
the  same  for  their  advancement  or  benefit,  subject, 
as  to  the  share  of  William  James,  to  the  consent 
in  writing  of  James  Cooper  during  his  life. 

The  testatrix  died  on  the  19th  Jan.  1884. 

James  Cooper  was  the  only  surviving  child  of 
the  testatrix,  and  her  sole  next  of  kin.  He  had 
cohabited  for  upwards  of  ten  years  with  Mary 
James.  He  was  adjudicated  a  bankrupt  in  Feb. 
1882,  and  was  still  imdischarged.  His  trustee  in 
bankruptcy  was  one  Thomas  Craddock. 

The  two  illegitimate  children  named  in  the  will 
were  infants. 

William  James  (or  Cooper)  was  bom  on  the  3rd 
Nov.  1876. 

Two  originating  summonses  were  taken  out  : 
one,  dated  the  5tn  March  1884,  by  Thomas  Crad- 
dock on  behalf  of  James  Cooper,  and  also  as  next 
friend  of  the  infant  William  James,  asking  for  an 
order  for  the  administration  of  the  real  and  per- 


sonal estate  of  the  testatrix ;  the  other,  dated  the 
10th  March  1884,  1^  Mary  James,  the  infant's 
mother,  and  as  his  next  friend,  asking  for  an  order 
for  the  administration  of  the  real  and  personal 
estate  of  the  testatrix,  for  the  appointment  of  a 
guardian  of  the  infant,  and  for  maintenance,  and, 
if  necessary,  a  receiver. 

The  defendant,  George  Slight,  was  sued  as  the 
sole  acting  executor  and  trustee  of  the  testatrix. 

Keither  James  Cooper  nor  ]£ary  James  had 
means  sufficient  to  support  the  infant,  and  James 
Cooper  stated  that  he  was  personally  willing  that 
the  trustee  should  exercise  the  power  contained 
in  the  will  to  raise  any  part  or  parts,  not 
exceeding  one-half  of  the  share  of  the  infant,  and 
to  apply  the  same  for  his  advancement  or  benefit. 

The  only  question  was  whether  James  Cooper, 
being  an  unaischarged  bankrupt,  could  give  his 
consent  to  the  exercise  of  a  power  of  advancement 
for  the  benefit  of  his  child  in  a  fund  in  which  he 
had  a  life  interest,  and  thus  defeat  his  creditors. 

The  summonses  were  adjourned  into  court,  and 
now  came  on  to  be  heard. 

Chadwyck  Healey  for  Thomas  Craddock. — ^The 
tenant  for  life  having  become  bankrupt,  the  ques- 
tion is  whether  he  has  not  lost  his  right  of  consent- 
ing to  the  exercise  of  the  power  of  advancement. 
[Kay,  J.  referred  to  Badham  v.  Mee,  7  Bing.  695 ; 
and  Hole  v.  EscoU,  4  My.  &  Cr.l87.]  I  sa^  that 
the  consent  of  the  tenant  for  life  alone  is  not 
sufficient.  He  must  obtain  the  concurrence  of 
his  trustee  in  bankruptcy : 

BoldewoHh  v.  Goose,  4  L.  T.  Eep.  N.  S.  196 ;  29 

Bear.  Ill  ; 
Bitdell  V.  Uummersley,  6  L.  T.  Bep.  N.  S.  706 ;  31 

B«aT.255. 

In  Hole  V.  Eseott  {ubi  sttp.)  it  was  held  that  where 
a  bankrupt  has  a  power  of  appointment  over  an 
estate,  he  cannot  exercise  it  so  as  to  defeat  tho 
right  of  his  assignees,  in  whom  the  estate  is 
vested  by  the  bankruptcy.  The  tenant  for  life 
here  ought  not  to  be  allowed,  by  consenting  to 
the  advancement,  to  defeat  his  creditors.  He 
cannot  go  behind  the  back  of  his  trustee  in 
bankruptcy  and  gfive  his  consent,  and  thus,  by  a 
circuitous  method,  possibly  put  money  into  his 
own  pocket.  [Kat,  J. — Have  yon  any  case  in 
which  the  doctrine  has  been  applied  to  advance- 
ment ?]  No,  there  is  no  case.  Those  I  have 
referred  to  were  cases  turning  upon  the  exercise 
of  a  power  of  sale  or  appointment,  but  I  submit 
that  the  same  principles  apply.  By  sect.  44^ 
sub-sect.  2  (ii.)  of  the  Bankruptcy  Act  1883  it  is 
provided  that  the  property  of  a  bankrupt  divisible 
amongst  his  creditors  shall  comprise  the  capacity 
to  exercise  and  to  take  proceedings  for  exercising 
all    such   powers   in    or    over  or  in  respect   of 

Eroperty  as  might  have  been  exercised  by  tho 
ankmpt  for  his  own  benefit  at  the  commence- 
ment of  his  bankruptcy,  or  before  his  discharge. 

Hugh  Humphry  for  the  trustee  of  the  will. — 
The  trustee  is  quite  ready  to  make  the  advance- 
ment when  the  proper  time  arrives,  and  he  merely 
wants  the  authority  to  do  so. 

Sir  Arthur  Watson  for  Mary  James. — ^The  Bank- 
ruptcy Act  1883,  s.  44,  sub-sect. 2  (ii.),  only  transfers 
to  the  trustee  in  bankruptcy  the  right  to  exercise 
a  power  which  could  have  been  exercised  by  the 
bankrupt  for  his  own  benefit.  The  power  here  is 
not  sucn  a  power,  because,  if  the  bankrupt  gave 
his  consent,  he' would  not  be  exercising  a  power 
Digitized  b^ 
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given  him  for  his  own  benefit,  bnt  for  that  of  the 
in&nt.  The  infant  cannot  be  prejudiced  by  the 
fact  of  James  Cooper's  bankruptcy.  If  the  power 
IB  rot  exercisable  because  of  the  father's  oank- 
mptcy,  the  effect  would  be  to  take  away  some- 
thing in  the  shape  of  property  belonging  to  the 
infant.  The  infant's  parents  have  not  sufiScient 
means  to  maintain  him,  and  this  is  a  case  in  which, . 
if  the  power  can  be  exercised,  it  certainly  ought 
to  be.  [Kir,  J.  referred  to  Alexander  v.  Mills, 
24  L.  T.  Bep.  N.  S.  206 ;  L.  Bep.  6  Ch.  App.  124.] 
Here  the  inmnt's  share  is  not  simply  reversionary, 
bat  half  of  it  may  be  advanced  to  him  during  the 
lifetime  of  his  father.  The  trustee  in  bankruptcy 
merely  takes  the  life  interest  of  the  father,  subject 
to  the  right  given  to  the  trustee  of  the  will  to 
raise  half  of  the  infant's  share,  with  the  consent 
of  the  father  daring  his  life.  He  referred  also 
to 

Sncdflin  on  Powsn,  9Qi  «dit.  p.  75 ; 

Be  Jakeman't  Tnutt,  23  Ch.  Dir.  344 ; 

Cooper  -r.  Maedonald,  38  L.  T.  Bap.  N.  8.  191 ;  7 
Ch.  DiT.  288. 

No  reply  was  called  for. 

KA.r,  J. — ^I  think  that  the  law  on  this  subject  is 
pretty  clear.  In  Badham  v.  Mee  (7  Bing.  695)  the 
learned  judges  who  had  to  decide  that  case  gave  a 
certificate  without  expressing  any  opinion  on  the 
case.  Their  certificate  was  as  follows :  "  We 
have  heard  the  case  argued  by  counsel,  and  have 
considered  the  same,  and  we  are  of  opinion  that, 
from  and  after  the  execution  of  tne  deed  of 
appointment  of  the  2nd  Jan.  1819,  Bichard  Mee, 
the  son,  did  not  take  any  estate  in  the  lands  and 
hereditaments  mentioned  in  the  case  under  the 
said  deed  of  appointment ;  but  under  the  deeds  of 
the  24th  and  25th  April  1794  took  an  estate  tail 
in  remainder  expectant  on  the  determination  of 
the  life  estate  of  his  father."  The  decision  itself 
is  stated  in  the  marginal  note  to  the  report  of  the 
case,  whence  it  appears  that  by  a  marriage  settle- 
ment the  husband  took  an  estate  for  life,  with 
power  of  appointment  to  childi-en,  remainder  to 
trustees  to  preserve,  &c.,  remainder  to  children  in 
tail  in  default  of  appointment,  remainder  to 
husband  in  fee  in  default  of  issue.  The  husband 
became  bankrupt,  conveyed  in  the  usual  way  all 
his  property  by  bargain  and  sale  to  his  assignees, 
and  afterwards  executed  an  appointment  to  his 
son  in  fee  after  his  own  life  estate.  The  assignees 
sold  the  life  estate  to  the  bankrupt's  mother.  It 
was  held  that  the  son  took  nothing  under  the 
appointment,  bnt  was  entitled  to  an  estate  tail 
under  the  original  settlement.  The  grounds  for 
the  judgment  of  the  Court  of  Common  Pleas  are 
not  given  in  the  report.  In  Hole  v.  Eacott  (4 
My.  &  Cr.  187)  the  facts  were  as  follows :  A 
husband  upon  marriage  settled  an  estate  to  the 
use  of  himself  for  life,  with  remainder  to  the  use 
of  trustees  to  preserve  contiugeut  remainders, 
with  remainder  to  the  use  of  trustees  for  a  term 
of  years  to  secure  a  jointure  for  the  wife,  with 
remainder  to  the  use  of  such  children  of  the 
marriage  as  the  husband  and  wife  jointly,  or,  in 
defanlt  of  a  joint  appointment,  the  survivor  of 
them  should  appoint,  with  remainder,  in  default 
of  such  appointment,  to  the  children  of  the  mar- 
riage eqnaily,  with  remainder  to  the  right  heirs  of 
the  husband.  The  husband  became  bankrupt,  and 
after  his  bankruptcy  he  and  his  wife  made  a  joint 
appointment  in  favour  of  two  of  the  children  of 
the  marriage.    The  husband  then  died,  and  a  bill 


having  been  subsequently  filed  by  a  person  claim- 
ing under  the  bankruptcy  for  an  account  of  the 
rents  of  the   settled  estate,  the  wife  thereupon 
executed  a  separate  appointment  in  favour  of  the 
same  children,  which  she  stated  in  her  answer. 
The  Lord    Chancellor  (Lord   Cottenham)   said : 
"  The  objections  made  to  the  two  appointments 
upon  which  the  title  of  the  children  rested  are 
totally  distinct.     To  the  joint  appointment  by  the 
father  and  mother,  after  the  father's  bankruptcy, 
two  objections  are  made  :    first,  that  the  power 
was  extinguished  by  the  bankruptcy;   secondly, 
that  if  not  extinguisned  no  title  coula  be  obtained 
under  the  execution  of  it,  inasmuch  as  the  bsuik- 
rupt  could  not  be  permitted  to  destroy  the  title  of 
his  assignees.    Upon  the  first  point  I  do  not  pro- 
pose to  express  any  opinion.    It  is  not  necessary 
that  I  should  do  so  for  the  purpose  of  the  judg- 
ment which  I  propose  to  pronounce ;  and,  con- 
sidering the  doubt  that  exists  as  to  the  grounds 
of  the  opinion  of  the  Court  of  Common  Pleas  in 
the  case  of  Badham  v.  Mee,  I  think  it  inexpedient 
and  unnecessary  to  discuss  the  question.      In  a 
later  case  of  Moldsworth  v.  Goose  (4  L.  T.  Bep. 
N.  S.  196 ;  29  Beav.  Ill)  a  power  of  sale  over  a 
settled  estate  was  given  to  trustees,  at  the  request 
and  by  tho  direction  of  the  tenant  for  life.    The 
tenant  for  life  became  bankrupt,  and  it  was  held 
that  the  power  was  not  extinguished,  but  that, 
with  the  assent  of   tho   tenant  for  life  and  his 
assignees,    a     perfect    title    could     be     made 
under   the  power,    thus    determining  the  very 
point  which  was   left  uncertain  in  Badham  v. 
Mee   {uhi   tup.)  and   Hole  v.    Eseott   {uhi  aitp.). 
Then    in    the   case    of   JSisdeli   v.    HammersUy 
(6  L.  T.  Bep.  N.  S.  706;  31  Beav.  265)  a  power 
given  to  trustees  to  sell  realty  with  the  consent 
of  the  tenant  for  life  was  held  exercisable,  after 
his  bankruptcy,  with  the  consent  of  the  tenant  for 
life  and  of  all  persons  who  had  become  interested 
in  his  estate.     In  the  later  case  of  Alexander  v. 
MilU  (24  L.  T.  Bep.  N.  S.  206 ;  L.  Bep.  6  Ch.  App. 
124),  where  the  trustees  of  a  settled  estate  had  a 
power  of  sale,  to  be  exercised  at  the  request  and 
direction  of    a    tenant   for  life,  who  was   also 
entitled  to  the  ultimate  reversion  in  fee,  and  who 
had  made  on  absolute  conveyance  of  all  his  interest 
for  value,  it  was  held  by  the  Court  of   Appeal 
(reversing  the  decision  of  BomiUy,  M.B.)  that  the 
power  of  the  tenant  for  life  to  consent  was  not 
extinguished  by  th^  absolute  alienation  of  his  life 
estate,  and  could  still  be  exercised  with  the  con- 
currence of  tho  alienee.    In  that  ca.sc  the  learned 
judge  who  delivered  the  judgment  of  the  Court  of 
Appeal  referred  with  approval  to  Holdsworth  v. 
Goose  (ufti  sup.)  and  EiadeU  v.  Hauimersley  (ubi 
sup.),   the    court    thus    preferring    the    earlier 
decisions  of  Bomilly,  M.B.  to  that  which  they  had 
then  under  review.     I  must  take  it  now  as  well 
settled   that    where   the    tenancy   for   life   and 
ultimate  reversion  are  vested  in   one    and   the 
same  person,  there  being  intervening  interests  or 
limitations,  and  there  is  a  power  of  appointment 
given  to  that  person  which  might  defeat  his  own 
interest,  then,  if  he  becomes  bankrupt,  or  assigns 
his  property  for  the  benefit  of  his  creditoi  s^  that 
power  is  not  extinguished,  but  he  is  not  allowed 
to  exercise   it   so  as   to    defeat  the  interest  of 
his   trustee  in  bankruptcy,  or  of  his  assignee. 
So  that,  the  power  not  being  extinguished,  if  the 
trustee  in  bankruptcy  or  the  assignee  chooses  to 
say,  "I  do  not  object  to  the  exercise  of  your 
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power,"  it  may  be  exercised.  If  he  does  object, 
then  he  has  the  right  to  say,  "  You  shall  not 
exercise  it."  But  if  he  waives  his  right  to  object, 
the  power  remains  and  may  be  exercised.  Of 
course  the  trustee  in  bankruptcy  could  not  give 
his  consent  without  the  sanction  of  the  Court  of 
Bankruptcy.  It  appears  that  the  property  of 
James  Cooper  is  all  now  vested  in  his  trustee  in 
bankruptcy  for  the  benefit  of  creditors.  If  the 
power  of  advancement  to  children  is  exercised,  it 
would  destroy  the  estate  so  vested  in  the  trustee 
in  bankruptcy.  I  am  clear  that,  although  the 
exercise  of  the  power  would  be  for  the  benefit  of 
the  child,  who  oas  nothing  whatever  to  do  with 
the  bankruptcy  proceedings,  yet,  -without  the 
consent  of  the  trustee  in  bankruptcy  acting  with 
the  sanction  of  the  Court  of  Bankruptcy,  the 
trustee  of  the  will  cannot  be  aUowed  to  exercise 
that  power.  No  case  can  be  found  to  warrant  the 
assumption  that  he  has  any  such  right. 

His  Lordship  made  a  declaration  that  the  power 
of  James  Cooper  to  consent  to  an  appointment  by 
waj  of  advance  by  the  trustee  to  the  infant 
William  James  had  not  been  extinguished  by  his 
bankruptcy;  but  that  such  power  of  consenting 
could  not  be  exercised  without  the  sanction  of  the 
trustee  in  bankruptcy ;  and  appointed  Mary  James 
guardian  of  the  infant.  One  order  upon  both 
summonses.  Costs  of  all  parties  to  come  out  of 
the  estate. 

Solicitors  for  Thomas  Craddock,  Sidney,  Stead- 
man,  and  Co. 

Solicitors  for  Mary  James,  Hicks  and  Arnold. 

Solicitors  for  the  trustee  of  the  will,  Mott  and 
Dent. 


Friday,  June  27. 

(Before  Kat,  J.) 

Be  Bekyon  ;  Benton  v.  Geievb.(o) 

Wm — Consiruetion — Legacy — Condition. 

A  testator,  who  died  in  1883,  by  hi$  will,  dated  in 
1876,  gave  legacies  to  Ms  servants  in  the  following 
terms :  "  To  each  of  my  servants,  who  shall  at 
my  death  have  been  in  my  service  ttvelve  calendar 
months,  or  longer,  one  year's  wages,  in  addition 
to  anything  omi'tig  by  me,  and  to  my  gardener, 
Peter  Grieve,  300f.  in  addition." 

In  1880  Peter  Grieve,  who  had  been  in  the  testator's 
service  for  over  thirty  years,  relinquished  his 
situation,  and  when  he  did  so  the  testator  sent  hiin 
1001. 

The  question  was  whether  Peter  Grieve  was  entitled 
to  the  legacy  of  3002. 

Held,  that  the  words  "  ond  to  my  gardener,"  ^c, 
were  governed,  by  the  condition  that  the  servant 
should  have  been  in  the  testator's  service  during 
twelve  m,onths  preceding  the  testator's  death,  and 
as  Peter  Grieve  had  not  fidfilUd  that  condition 
he  was  not  entitled  to  the  legacy. 

The  Eev.  Bichard  Edward  Benyon,  by  his  will, 
dated  the  23rd  Nov.  1876,  gave  legacies  to  his 
servants  in  the  following  terms  : 

To  aaoh  of  my  serranta,  who  shall  at  my  death  hare 
been  in  my  servioe  twelve  calendar  months,  or  longer,  one 
year's  wages  in  addition  to  anything  owing  by  me,  and  to 
my  gardener,  Peter  Qriere,  3001.  in  addition. 

The  testator  died  on  the  7th  July  1883. 

In  Aug.  1880  Peter  Grieve,  who  had  been  in 

(a)  Beportecl  by  E.  A.  SCBATCHUr,  Esq.,  Burlater«t-Lsw. 


the  testator's  service  for  over  thirty  years,  re- 
linquished his  situation,  and  when  he  md  so  the 
testator  sent  him  a  letter  inclosing  a  cheque  for 
1002. 

The  question  was  whether,  under  the  circam- 
stances,  Peter  Grieve  was  entitled  to  the  legacy 
of  3002. 

On  the  2l8t  M^  1884  an  originating  summons, 
under  Order  LV.,  r.  3,  of  the  Bules  of  Court 
1883,  was  taken  out  by  Bichard  Benyon,  the  sole 
acting  executor,  to  obtain  the  opinion  of  the  court 
upon  the  point. 

The  summons  was  adjourned  into  court,  and 
now  came  on  to  be  heard. 

Grosvenor  Woods  for  the  applicant. 

JcMon  Smith  for  Peter  Grieve. — ^The  testator 
intended  to  give  his  gardener  this  sum  of  3002. 
because  he  had  been  in  the  testator's  service  for 
so  many  years,  and  ht  is  entitled  to  the  legacy. 
In  Jarman  on  Wills  (4th  edit.  vol.  2,  p.  185)  it  is 
said  that  it  is  often  a  question  whether  a  legacy 
bequeathed  by  a  codicil  is  subject  to  the  same 
restrictions  as  a  legacy  bequeathed  to  the  same 
person  by  the  will ;  and  that  the  affirmative  con- 
struction prevails  where  the  legacy  by  codicil  is 
expressed  to  be  in  addition  to,  or  in  substitution 
for,  the  legacy  given  by  the  will.  But  I  submit 
that  this  is  not  so  where  the  second  gift  is  by  the 
same  instrument  as  the  first,  as  in  the  present 
case.  The  gift  of  a  8hu«  "  in  addition  "  was  held 
inKingv.Tootel  (25  Bear.  237)  not  liable  to  the 
same  contingency  as  the  original  share.  BomUly, 
M.B.  there  said :  "  No  doubt  a  substituted  and 
additional  legacy  is  usually  ^ven  on  the  same 
terms  as  the  original  one.  But  that  must  be 
taken  with  this  qualification — that  it  is  consistent 
with  the  terms  of  the  gift  and  the  scope  of  the 
rest  of  the  will."  The  description  of  "  my  gar- 
dener "  does  not  import  that  Peter  Grieve  should 
continue  in  the  position  of  gardener  to  the  time 
of  the  testator's  death : 

Parker  v.  Marehant,  1  T.  A  Coll.  Ch.  Cas.  290. 

No  reply  was  called  for. 

Kat,  J. — I  really  cannot  accede  to  the  argument 
on  behalf  of  Peter  Grieve.  I  do  not  follow  it,  and 
indeed  I  should  be  doing  violence  to  the  express 
intention  of  the  testator  if  I  were  to  accede  to  it. 
It  is  no  use  trying  to  construe  this  wUl  by  the 
words  of  other  wills.  The  testator  uses  these 
words,  which  are  the  only  words  in  the  will,  as  I 
am  told,  that  touch  the  question  at  all :  "  To  each 
of  my  servants,  who  shall  at  my  death  have  been 
in  my  service  twelve  calendar  months,  or  longer, 
one  year's  wages  in  addition  to  anything  owing 
by  me,  and  to  my  gardener,  Peter  Grieve,  3002. 
in  addition."  Now,  I  strike  out  for  the  moment 
the  middle  words  "  in  addition  to  anything  owing 
by  me,"  and  let  the  words  run  thus :  "  To  each  of 
my  semnts,  who  shall  at  my  death  have  been  in 
my  service  twelve  calendar  months,  or  longer,  on© 
year's  wages,  and  to  my  gardener,  Peter  Grieve, 
3002.  in  addition."  Can  there  be  any  reasonable 
doubt  as  to  the  meaning  of  those  words  ?  I  should 
say  it  is  impossible  to  doubt  their  meaning.  They 
»re  all  preceded  by  a  condition  that  the  servants 
shall  have  been  in  his  service  twelve  calendar 
months,  or  longer,  at  the  time  of  his  death.  Do 
the  words  which  are  introduced  into  the  'middle 
of  that  sentence  make  it  more  difficult  P  The 
legacy  is  to  be  given  in  addition  to  anything 
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tlie  testator  may  owe  his  serrants.  He  does 
not  give  hy  his  will  what  he  owes  them. 
He  means  this :  "  Besides  anything  I  owe  them,  I 
make  them  a  present,  by  this  will,  of  a  legacy  of 
a  rear's  wages  each,  and  to  my  gardener  300i.  in 
addition.  In  addition  to  what  F  In  addition  to 
that  which  he  gives  by  his  will,  in  addition  to  the 
year's  wages.  But  the  year's  wages  are  only 
given  upon  the  condition  that  Peter  Grieve 
shall,  at  the  time  of  the  testator's  death,  be  in 
his  service,  and  shall  have  been  in  his  service  for 
a  year,  or  longer.  How  that  which  is  given  in 
addition  to  the  year's  wages  by  this  sentence  can 
be  treated  as  given  on  any  other  terms,  I  am  not 
able  to  see.  It  seems  to  me  that  the  language  is 
too  plain.  I  do  not  treat  mvself  as  governed  by 
anything  decided  in  anyotner  case.  I  say  that, 
by  this  will,  the  testator  has  expressed  hmiself, 
aunost  as  plainly  as  words  can,  that  he  gives  to 
Peter  Grierve— u  Peter  Grieve  shall  be  in  his 
service  at  the  time  of  his  death — a  year's  wages 
p/tu  300Z.,  and  the  condition  applies  to  both.  The 
fact  was  that  Peter  Grieve  was  not  in  the  testator's 
service  at  the  time  of  his  death.  He  had  left  his 
service.  The  testator,  it  seems — ^though  I  do  not 
rely  on  that  as  a  mode  of  construing  the  will — 
had  made  Peter  Grieve  a  handsome  present  when 
he  did  leave.  He  cannot  say  that  he  is  entitled  to 
the  year's  wages,  bat  he  comes  and  asks  for  the 
300^  I  think  the  preceding  condition  applies  to 
both  legacies,  and  that  he  is  not  entitled  to  either. 
The  costs  of  both  parties  will  come  out  of  the 
residue. 

Solicitors  for  the  applicant,  Lake,  Beaumont,  and 
Lake. 

Solicitor  for  Peter  Grieve,  Oilbert  Bohins,  agent 
for  Salmon  and  Son,  Bury  St.  Edmunds. 


May  17  and  19. 
(Before  Peabson,  J.) 

H£RXA>>DO  Y   HORCAJO  V.   SaWTELL.  (o) 

Domicile — Marriage  between  Englishtcoman  and 
Spaniard — Separate  use— Settlement  of  English 
property — Death    of  wife    without    issue — Will 
— Spanish  law  of  inheritance. 
Upon  marriage  with  a  Spaniard,  an  Englishwoman 
can,  with  his  concurrence,  so  settle  property  of 
hers  in  England  as,  notvnthstandirm  the  Spanish 
domicile  which  she  acquires  on  such  mom-oye,  to 
be  free  to  dispose  of  the  property  as  she  pleases ; 
and,  in  the  event  of  there  being  no  children  of 
the  marriage,  to  defeat  hy  her  wUl  her  parents' 
indefeasible  right  under   Spanish  law  to  two- 
thirds  of  her  immovable  property. 
Ir'a  settlement  made'tipon  s^lch  a  marriage,  and  in 
English  form,  a  limitation  of  the  wife's  property 
upon  such  trusts  as  she  shaU  appoint,  and,  in 
default  of  appointment,  to  her  separate  use  witlumt 
power  of  anticipation,  meatis    "  separate  use " 
according  to  English  law. 
In  Dec.  1881  Mrs.  Edith  Slater,  a  widow  lady, 
English  by  birth  and  domicile  (hereinafter  referred 
to  as  "  the  wife ")  was  married  in  England  to 
the  plaintiff,  Don  Faustino  Hernando  y  Horcajo, 
a   Spaniard    (hereinafter    referred  to    as  "the 
hnslwnd"),   and     thereby    acquired    a    Spanish 
domicile. 
Before  the  marriage  Mrs.  Slater  executed  an 
(a)  Bcported  by  H.  O.  WuxiNK,  Eaq.,  BsrrUter-«t-Law. 


instrument  renouncing  any  right  which  she  would 
otherwise  have  acquired  by  such  marriage  in 
respect  of  the  property  of  her  intended  husband 
according  to  the  laws  of  Spain. 

The  settlement  made  upon  the  marriage  was 
effected  by  two  indentures,  both  executed  in 
England  and  made  in  English  form.  The  property 
comprised  in  them  consisted  of  (a)  a  life  interest 
in  certain  profits  in  coal  mines  in  England,  while 
the  same  should  continue  to  be  worked,  which 
Mrs.  Slater  took  under  her  late  husband's  ivill ;  (6) 
some  leasehold  estates  at  Walworth,  subject  to 
certain  mortgages ;  and  (c)  freeholds  at  Hamp- 
stead.  The  coal  profits  were  treated  by  his  Lord- 
ship  as  personal  property. 

By  one  of  these  indentures,  dated  the  20th  Dec. 
1881  (hereinafter  referred  to  as  the  "  Walworth 
settlement "),  the  coal  profits  and  the  Walworth 
leaseholds,  in  consideration  of  the  intended 
marriage,  "and  with  the  approbation  of  the 
said  [husband],  given  in  consideration  of  the  re- 
nunciation this  day  executed  by  the  said  [wife] 
of  any  right  which  she  would  otherwise  have 
acquired  by  her  marriage  in  respect  of  the  pro- 
perty of  her  intended  husband  according  to  the 
laws  of  Spain  (testified  by  his  executing  these 
presents)  were  assigned  by  the  wife,  with  the 
approbation  of  the  husband  (who  was  a  ^rty  to 
the  deed)  to  the  defendants  Sawtell  and  Tuke  in 
trust  for  herself  until  the  marriage,  and  after- 
wards in  trust  to  pay  off  the  mortgages,  and 
subject  to  such  payment  to  hold  the  premises 
"  upon  and  for  such  trusts  and  purposes,  subject 
to  such  powers,  and  generally  in  such  manner  as 
she  should  notwithstanding  her  coverture  at  any 
time  after  the  expiration  of  six  years  from  the 
25th  March  then  next,  or  such  earlier  period  as 
the  mortgages  affecting  all  the  leasehold  houses 
should  have  been  fully  discharged,  by  deed  or 
writing,  with  or  without  power  of  revocation,  or 
bj  will  or  codicil,  from  time  to  time  or  at  any 
time  appoint,  and  subject  as  aforesaid  in  trust  for 
her,  for  her  sole  and  separate  use,  but  so  that  she 
should  not  have  power  to  dispose  of  the  same  or 
the  income  thereof,  or  of  any  part  thereof,  by 
anticipation  otherwise  than  by  deed  or  writing 
executed  in  manner  thereinbefore  specified."  And 
it  was  thereby  declared  that  the  deed  should  take 
effect  and  be  construed  according  to  the  law  of 
England. 

By  the  other  indenture,  which  was  of  even  date, 
and  is  hereinafter  referred  to  as  "  the  Hampstead 
settlement,"  the  Hampstead  freeholds  were  (with 
the  approbation  of  the  husband  recited  in  the 
same  lorm  as  in  the  Walworth  settlement)  granted 
to  the  defendant  Sawtell,  his  heirs  and  assigns, 
"  to  such  uses,  upon  and  for  such  trusts  and  pur- 
poses, subject  to  such  powers,  and  generally  in 
such  manner  as  the  wife  should,  notwithstanding 
her  coverture,  and  whether  covert  or  sole,  by  deed 
or  writing "  (executed  and  acknowledged  as 
therein  mentioned),  "  without  power  of  revocation 
and  new  appointment,  or  by  will  or  codicil,  from 
time  to  time  or  at  any  time  appoint,  and  subject 
as  aforesaid,  to  the  use  of  the  wife,  her  heirs  and 
assigns,  for  her  sole  and  sep>arate  use,  but  so  that 
she  should  not  have  power  to  dispose  of  the 
same  premises  or  of  the  rents  and  profits  thereof, 
or  any  part  thereof  respectively,  by  anticipation 
otherwise  than  by  deed  or  writing  executed  and 
acknowledged  as  therein  mentioned."  This  in- 
denture a£o  declared  "  that  the  deed  should  take 


118-Vol.  LI.,  N.S.] 


THE  LAW  TIMES. 


[Sept.  27,  18Si. 


Chas.  Div.] 


Kebnaudo  t  HoBCiuo  V.  Sawikll. 


[CHAJf.  Dnr. 


«ffect  and  be  construed  according  to  the  law  of 
Enjrland." 

By  a  deed-poll,  dated  the  23rd  Feb.  1882  and 
duly  executed  and  attested,  the  wife,  in  exercise  of 
the  power  given  her  by  the  Hampstead  settlement, 
appointed  that  the  Hampstead  property  should  im- 
mediately after  the  execution  of  tho  deed-poll  "  go, 
remain,  and  be  to  the  use  of  herself,  her  heirs  and 
assigns,  for  her  sole  and  separate  use  and  benefit, 
freed  and  discharged  from  the  debts,  control,  and 
engagements  of  her  husband,  and  so  that  she  should 
have  full  power  to  dispose  of  the  same  by  deed, 
"will,  or  otherwise  as  she  might  think  fit,  and  so 
that  she  might  manage  and  direct  the  manage- 
ment thereof  as  if  she  were  a  feme  sole." 

By  an  indenture  of  the  23rd  Feb.  1882,  made 
between  the  wife  of  the  first  part,  the  husband  of 
the  second  part,  and  the  defendant  Wynne,  as 
trustee,  of  the  third  part,  the  Hampstead 
property  was  appointed  and  conveyed  by  the 
wife  as  beneficial  owner  and  with  the  consent 
•of  her  husband,  to  Wynne  upon  trust  for  sale, 
and  out  of  the  net  proceeds  to  pay  the  mortgages 
then  charged  upon  the  Walworth  property  and 
interest ;  "  and  subject  thereto  in  trust  for  such 
person  or  persons,  and  in  such  manner  as  [the 
wife]  should  at  any  time  or  times  thereafter, 
whether  under  coverture  or  not,  by  any  writing 
or  writings  from  time  to  time  appoint,  and  in 
-default  of  and  until  any  such  appointment,  and  in 
the  meantime,  subject  thereto,  in  trust  for  [the 
wife],  her  executors,  administrators,  and  assigns, 
for  her  sole  and  separate  use  and  benefit,  free 
from  the  debts,  control,  and  engagements  of  [the 
husband],"  with  power  of  revocation  and  new 
appointment. 

The  Hampstead  property  was  all  duly  sold  by- 
Wynne,  and  all  the  mortgages  of  the  Walworth 
property  paid  off,  leaving  a  balance  of  sale  moneys 
still  in  hand. 

On  the  8th  Jane  1882  the  wife  died  without 
issue,  having  on  the  21st  Dec.  1881  duly  made 
Tier  will  (which  she  executed  in  England,  in 
English  form,  and  declared  to  be  a  will  niade 
in  exercise  of  the  powers  reserved  to  her  by  her 
marriage  settlement,  and  of  all  other  powers  in 
anywise  enabling  her  in  that  behalf).  By  it  she 
directed,  appointed,  and  declared  that  the  real 
and  personal  estate  over  which  she  had  any  dis- 
posing power  at  the  time  of  her  death  should  be 
held  and  applied  as  follows :  First,  she  gave  the 
sum  of  502.  each  to  certain  named  persons,  and 
she  thereby  directed  that  such  legacies  should  be 
payable  out  of  the  one-fifth  of  her  entire  property 
which  she  had  been  advised  that  she  could  by  the 
law  of  Spain  dispose  of  in  any  case,  and  she 
further  du-ected  tnat  out  of  the  said  one-fifth  of 
her  property  an  annuity  of  100?.  payable  quarterly 
should  De  payable  to  each  of  her  parents,  or  to 
such  one  of  them  as  should  survive  her,  for  the 
term  of  his  or  her  natural  life  respectively,  and 
subject  as  aforesaid  she  directed  that  the  said 
one-fifth  of  her  ^tatc  should  be  the  aI>solute  pro- 
perty of  her  husband  in  case  there  should  be 
•children  of  her  marriage,  and  she  p^ve  the  re- 
maining four-fifths  of  her  real  and  personal  estate 
to  her  children  iu  equal  shares,  ana  so  far  as  she 
lawfully  could  or  might  she  appointed  her 
husband  to  receive  during  their  minority  the 
income  of  the  said  shares  to  be  applied  towards 
their  maintenance  and  education,  without  ac- 
count, until  he  should  marry  again ;  but  should 


she  leave  no  children  the  said  testatrix  gave 
four-fifths  of  her  real  and  personal  estate  to  her 
husband  absolutely,  and  she  gave  the  remaining; 
one-fifth  of  her  property,  charged  with  the  be- 
fore-mentioned annuities,  and  with  certain  lega- 
cies thereinbefore  mentioned,  to  her  brother  and 
sisters  or  their  children  as  therein  mentioned. 
And  she  appointed  the  defendants  Take  and 
Sawtell  lo  be  executors  and  original  trustees  of 
her  said  wilL 

The  law  of  Spain  bein|f  that  in  the  event  of 
a  Spanish  woman  dying  without  issue  two-thirds 
of  her  property  movable  and  immovable  go 
to  her  parents,  whether  she  has  made  a  will 
otherwise  disposing  of  it  or  not  or  has  died  in- 
testate, the  father  and  mother  of  the  wife  claimed 
to  be  entitled  to  that  proportion  of  her  estate. 

In  Nov.  1882,  other  questions  having  arisen 
with  regard  to  the  estate,  the  husband  commenced 
the  present  action  against  Sawtell,  Tuke,  and 
Wynne,  claiming  adimiuistration  of  the  estate; 
that  the  trusts  of  the  Walworth  settlement  and 
of  the  indenture  of  the  23rd  Feb.  1882  might  be 
carried  into  execution;  that  the  rights  and  in- 
terests of  all  persons  interested  under  the  will 
and  the  said  two  indentures  might  be  ascer- 
tained and  declared;  and  that,  if  necessary,  a 
partition  or  sale  of  the  Walworth  estate  might 
be  made  by  the  court. 

On  the  15th  Dec.  1882  the  trusts  of  the  will 
and  the  two  indentures  were  accordingly^  ordered 
to  be  carried  into  execution,  and  certain  inquiries 
and  accounts  to  be  taken. 

On  the  23rd  April  1884  the  chief  clerk  certified 
(among  other  things)  (a)  that  the  wife's  domicile 
became  Spanish  upon  her  marriage,  and  so  re- 
mained down  to  her  death;  (6)  that  (referring 
to  the  opinion  of  a  Spanish  XegeX  authority)  ac- 
cording to  Spanish  law  the  bequests  and  direc- 
tions contained  in  the  will  of  property  other  than 
immovable  property  in  England  were  valid,  and 
must  be  fulfilled,  with  such  proportional  reduc- 
tion as  might  be  necessary  so  as  to  arrive  at 
the  two-thirds  of  the  whole  estate,  the  parents 
alone  being  entitled  to  impugn  the  will  m  this 
respect,  which  they  were  bound  to  do  within 
the  testamentary  proceedings,  and  in  no  way  by 
intestacy  proceedings  ;  (c)  that  the  wife  did  by  her 
will  exercise  or  purport  to  exercise  the  power 
of  appointment  in  the  Walworth  settlement,  and 
by  the  deed-poll  and  indenture  of  the  23rd  Feb. 
1882  exercise  or  purport  to  exercise  the  power 
of  appointment  contained  in  the  Hampstead 
settlement. 

The  certificate  further  submitted  to  the  court 
whether  the  above  appointments  were  valid,  and 
if  so  to  what  extent,  naving  regard  to  the  testa- 
trix's domicile,  the  law  of  Spain,  and  the  circum- 
stances of  the  case;  whether  (having  regard  to 
the  same  points)  the  power  of  appointment  con- 
tained in  the  indenture  of  the  23rd  Feb.  1882 
was  or  was  not  exercised  by  the  will ;  and  whether 
the  Walworth  property  and  the  proceeds  of  sale 
of  the  Hampstead  property  were  or  were  not  un- 
disposed of ;  the  certificate  submitting  that,  if  not 
undisposed  of,  they  would  be  held  in  trust  to 
be  dealt  with  according  to  Spanish  law. 

It  having  been  found  impossible  to  proceed 
further  with  the  accounts  and  inquiries  until  the 
questions  reserved  by  the  certificate  should  have 
been  decided,  it  was  arranged  that  the  matters 
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thereby  reserved  should  be  brought  before  the 
court  on  petition. 

The  present  petition  was  accordingly  presented 
by  the  nnsbsnd,  the  plaintiff,  asking  (1)  a  declara- 
tion that  the  will  was  a  valid  execution  of  the 
power  contained  in  the  Walworth  settlement,  and 
tbat  the  Walworth  property  passed  accordingly, 
notwithstanding  the  Spanish  domicile  of  the 
testatrix,  to  the  persons  entitled  under  the  will ; 
(2)  a  declaration  that  the  deed-poll  and  indenture 
of  the  23rd  Feb.  1882  were  valid  executions  (or' 
that  one,  and  which  of  them,  was  a  valid  execution) 
of  the  power  contained  in  the  Hampstead  settle- 
ment ;  and  that  the  will  was  a  valid  exercise  of 
the  power  contained  in  the  said  indenture  of  the 
23rd  Feb.  1882,  and  that  the  clear  proceeds  of  sale 
of  the  Hampstead  estate  passed  accordingly, 
notwithstandiug  tho  Spanisn  domicile,  to  the 
persons  entitled  under  the  will. 

The  petition  now  came  on  for  hearing. 

Cozent-Hardy,  Q.C.  Underdown,  and  MeiTioId 
for  the  petitioner. — Tho  settlement  is  valid,  and 
the  wife,  under  it,  retained  the  power  of  disposing 
of  her  property  by  will  notwithstanding  the  law 
of  Spain: 

Mrie  ▼.  Smyth,  18  Bear.  112 ; 
Fan  Grutten  v.  Digly,  7  L.  T.  Eep.  N.  S.  455 ;  31 
Bear.  561. 

The  immovable  property  is  of  course  governed 
by  English  law.  The  will  is  a  good  exercise  of  tho 
iwwer  reserved  by  the  deed-poll,  though  mado 
Wore  such  power  was  created : 

Boyet  v.  Coot,  42  L.  T.  Eep.  N.  S.  556  j    14  Ch. 
Div.  53. 

At  any  rate  it  is  a  good  exercise  of  the  powers 
reserved  by  the  settlement,  or  it  is  a  valid  dispo- 
sition as  dealing  with  property  to  which  she  was 
entitled  to  her  separate  use. 

H.  A.  Giffard,  Q.C.  and  Stirliiig  for  the  father 
and  mother  of  the  wife. — The  will  is  not  a  valid 
execution  of  any  of  the  powers  : 

Taylor  v.  Weadt,  12  L.  T.  Bep.  N.  S.  6 ;  4  De  G. 
J.  &  Sm.  597  . 

The  property,  therefore,  remains  simply  property 
held  by  the  wife  to  her  separate  nse.  As  such,  it 
is,  as  regards  immovables,  governed  by  the  law  of 
England;  as  regard.<)  movables,  however,  it  is 
governed  by  the  law  of  Spain,  the  country  of  her 
oomicilc : 

Enohin  t.  WyUt,  6  L.  T.  Eep.  N.  S.  263;  10  H.  1. 
Cm.  1. 

EPiAiLsoN,  J.  referred  to  Studd  v.  Cooh,  8  App. 
7a8.  577.]  Tho  law  of  the  domicile  of  a  deceased 
person  governs  the  succession  to  his  personal 
estate  wherever  situated : 

Pmton  T.  Lord,  HelviUe,  8  CI.  &  Fin.  1. 
The  stipulation  as  to  "separate  use"  was  only 
directed    against    the    husband.    TTie   effect   of 
the  change  of  domicile  was  left  to  operate  as 
usual 

Bibdin  for  the  trustees  of  the  settlement. 

D'Arey  Todd  for  Wynne. 

Cozent-Hnrd;/,  Q.C.  in  reply  (as  to  the  Hampstead 
property  only). — Taylor  v.  Meade  is  not  in  point  as 
to  the  will  being  a  non-exercise  of  the  power; 
but  it  proves  that  the  wife  had  a  right  of  disposi- 
tion by  will  by  virtue  of  her  separate  estate, 
which  is  my  second  point. 

Peabsox,  J.,  after  stating  the  facts  as  to  the 


Walworth  settlement,  continued  : — The  first  ques- 
tion which  I  have  to  determine  %rith  regard  to  this, 
the  Walworth  property,  is  this — Does  or  does  not 
thatwill  dispose  of  this  property  ?  First  of  all,  it  is 
said  that  tue  will  could  only  be  made  at  the  ex- 
piration of  six  years  after  the  25th  March  next 
after  the  20th  Dec.  1881,  or  at  such  earlier  period 
as  the  mortgages  affecting  all  the  leasehold  houses 
should  have  been  fully  discharged,  and  that  this 
will  ha^nng  been  made  on  the  day  after  the  mar- 
riage, it  was  impossible  to  make  it  under  the 
power,  and  that  under  the  power  it  was  bad.  I 
demur  to  that  construction  of  this  clause  entirely. 
To  my  mind  it  would  be  absurd  to  say  that  the 
lady  was  to  be  restrained  from  making  a  will 
until  six  years  after  her  marriage ;  because  it  is 

Slain  that  the  mortgages  might  not  have  been 
ischarged  untU  that  period  had  expired,  and  I 
am  justified  therefore  in  taking  the  longer  period 
as   the  period  during  which   she  might  be  re- 
strained at  all  events  from  making  a  will.    It 
would  be  so  absurd  that,  unless  I  find  the  words 
BO  strong  that  I  could  not  by    any  possibility 
put  any  other  construction  upon  them,  I  should 
certainly  hesitate  to  put  that  interpretation  upon 
them.     But  to  my  mind  the  words  are  perfectly 
intelligible  and  can  be  read  grammatically  so  as 
to  mean  that  which  seems  to  me  to  lie  reasonable. 
I  have  no  hesitation  in  saying  that  that  limitation 
of  time  applies  only  to  deeds  inter  vivos,  and  does 
not  apply  to  any  testamentary   instrument.     If 
you  take  them  as  they  occur  and  read  them  simply 
as  they  are  written,  I  do  not  think  any  layman 
would  imagine   that    the    six    years'  limitation 
applied  to  the  will,  and  inasmuch  as  they  read 
perfectly  grammatically  without    implying    any 
restraint  during  the  six  years  upon  the  power  of 
making  tho  will ;  I  read  them  in  that  way,  and  I 
think  that  is  the  proper  way  in  which  they  ought 
to  be  read.    I  do  not  mean  to  rely  upon  it  as 
anything  that  would  bind  me  in  the  construction 
of  this  will,  but  it  is  not  to  be  forgotten  that  the 
construction  put  upon  this  will  by  the  parties 
themselves  is  that  which  I  put  upon   it,  because- 
tho  very  next  day  after  their  marriage  the  lady 
mado  her  will,  certainly  not  imagining  at  that 
time  that  she  had  no  power  to  make  a  will  for  six 
years,    Then  it  is  said  the  next  clause  controls 
the  testamentary  power  altogether.     It  is  given 
to  her  upon  trust  for  her  separate  use,  but  so  that 
she  should  not  have  power  to  dispose  of  the  same- 
or  the  income  thereof,  orany  f>art,  by  anticiptation 
otherwise  than  by  a  deed  or  writing;  executed  by 
her  and  attested  in  manner  aforesaid.    I  am  of 
opinion  that  that  undoubtedly  applied  to  aliena- 
tion itiier  vivos,  and  that  she  was  restrained  from 
anticipation  which  could  only  be  during  her  life- 
time except  by  deed  or  writing  in  manner  therein- 
before mentioned.    That  has  no  application,  to 
my  mind,  to  a  testamentary  disposition,  because  it 
would  have  no  effect  whatever  until  after  her  death, 
I  come,  therefore,  to  the  conclusion  that,  so  far 
as  relates  to  the  will  in  this  case,  this  will  was 
a  proper  and  complete  execution  of  the  power 
contained  in  this  deed,  and  under  this  will,  as  I 
understand,  she  has  disposed  of  the  coal  profits, 
and  the  Walworth  property  must  go  according 
to  the  dispositions  of  the  will.  The  Hampstead  pro- 
perty stands  in  a  different  position.    The  Hamp- 
stead property  was  conveyed  bya  contemporaneous 
deed,  and  the  six  years'  limitation   is   left   out. 
[His  Lordship  stated  the  effect  of  the  Walworth 
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settlement,  and  continued :]  Then  the  next  thin^ 
the  lady  did  was  in  the  following  year,  which 
•was  this :  [His  Lordship  stated  the  effect  of 
the  deed-poll  and  indenture  of  the  23rd  Feb. 
1882,  and  continued :]  The  property  has  been  sold. 
It  has  all  been  converted  into  money.  Mr. 
Wynne,  as  I  understand,  holds  the  money  in 
trust  _  for  her  according   to   this   deed,  and  the 

?uestion  is  what  is  to  become  of  that  money. 
t  is  said  that,  inasmuch  as  that  money  was  to 
be  held  for  her  separate  use,  it  was  her  separate 
use  as  the  wife  of  a  Spanish  gentleman — the 
separate  use  of  a  lady  who  was  by  virtue  of  her 
marriage  domiciled  in  Spain,  and  accordingly  it 
can  only  be  disposed  of  subject  to  the  law  of 
Spain  with  regard  to  the  rights  of  married 
women  to  dispose  of  their  property.  And  if  the 
law  of_  Spain  takes  effect,  then  it  is  found  that 
according  to  the  law  of  Spain  she  had  only  the 
right  to  dispose,  I  think,  of  one-third  of  it,  and 
the  other  two-thirds  go  to  her  father  and  mother. 
On  the   other   hand  it  is  said  that,  in  the  first 

?lace,  the  will  which. she  made  on  the  2lBt  Dec. 
881  disposes  of  this  property  under  the  power 
contained  in  this  deed ;  and  secondly,  that  if  it 
does  not,  then,  inasmuch  as  this  was  given  to  her 
for  her  separate  use,  that  must  be  construed 
according  to  the  law  of  England,  and  according 
to  the  law  of  England,  by  virtue  of  a  settlement 
to  her  absolute  use,  she  would  have  a  right  to 
make  a  will,  and  it  would  then  pass  under  the 
•will  of  the  2l8t  Dec.  It  was  agreed  also  on  be- 
'  half  of  her  father  and  mother  that  the  effect  of 
that  appointment  to  Mr.  Wynne  was  to  take"  the 
property  out  of  the  original  settlement,  and  to 
make  a  new  settlement  of  it,  and  that,  although 
the  original  settlement  was  to  be  construed  by 
the  law  of  England,  it  does  not  follow  that 
the  later  settlement  is  to  be  construed  by  the 
law  of  England.  But  it  is  to  be  borne  in  mind 
that  when  she  takes  for  her  separate  use  she  is 
a  Spanish  woman,  and  that  the  law  of  her 
domicile  now  that  she  is  dead  will  decide  the 
disposition  of  her  property,  and  that  it  must  be 
construed  therefore  according  to  the  law  of 
Spain.  Now  the  first  observation  T  have  to  make 
is  this;  that  when  I  look  at  these  settlements, 
and  more  especially  when  I  consider  that  recital 
in  the  marriage  settlement  that  she  had  renounced 
all  her  rights  to  her  husband's  property,  and  that 
that  was  a  part  of  the  consideration  for  the 
making  of  the  settlement,  and  that  that  original 
settlement  was  an  English  settlement,  I  confess 
that  the  conclusion  at  which  I  arrive  is  this — that 
the  subsequent  dealings  with  this  property  were 
meant  to  bear  the  same  character  as  the  original 
settlement  bore,  and  that  the  lady  'was  intended 
to  have  the  power  of  dealing  with  all  this  pro- 
perty as  an  Englishwoman,  as  if  she  remained  an 
Englishwoman  -with  all  the  rights  that  an  Eng- 
lishwoman would  have,  and  fliat  to  take  these 
subsequent  settlements  and  treat  them  as  any- 
thinf;  but  the  settlement  of  an  Englishwoman 
dealing  with  English  property  would,  to  my  mind, 
be  derogating  entirely  from  the  agreement  which 
was  made  on  the  marriage  between  the  husband 
and  the  •wife,  which  to  my  mind  •was,  that  the 
■wife's  property  should  remain  her  property  as  an 
Englishwoman,  that  the  husband's  property 
should  remain  his  property  aa  a  Spanish  gentle- 
man, that  the  husbana  was  to  be  excluded  frotai 
the  wife's  property  as  the  wife  was  to  be  excluded 


from  the  husband's  property ;  and  if  I  were  to 
resort  simply  to  that  ground  I  should,  upon  that 
ground,  hold  that  I  mast  construe  these  settle- 
ments as  settlements  dealing  entirely  with  the 
property  of  an  Englishwoman.  But  I  have  still 
further  to  consider  what  is  the  meaning  of  these 
settlements  ?  The  settlements,  I  say,  were  neces- 
sarily settlements  that  must  have  been  made  ac- 
cording to  the  law  of  England.  There  could  have 
been  no  dealing  with  the  Hampstead  property 
except  by  deeds  duly  executed  and  valid  according 
to  the  law  of  this  country,  and  accordingly  two 
deeds  are  executed,  properly  and  strictly  accord- 
ing to  the  law  of  this  country.  They  are  English 
deeds,  and  the  subject-matter  is  English.  It  is 
perfectly  true  that  the  lady  herself  acquired  a 
Spanish  domicile.  So  far  as  regarded  the  real  pro- 
perty, until  it  was  converted  into  money  it  would 
be  the  real  property  of  a  lady  originally  an  Eng- 
lishwoman, which  was  originally  settled  according 
to  English  law — real  property  which  was  neces- 
sarily dealt  with  all  through  according  to  English 
forms.  And  I  apprehend  I  should  be  wrong  if  I 
did  not  give  these  deeds  the  proper  construction 
which  they  ought  to  have  according  to  English 
law.  When  I  come,  therefore,  to  the  clause  which 
gives  the  lady  the  separate  use,  I  think  I  cannot 
do  otherwise  than  construe  that  according  to 
English  law,  and  the  meaning  of  giving  it  for  her 
separate  use  is,  as  we  all  know  (and  that  is  not 
disputed),  to  make  her  as  regards  that  a/eme  sole 
entirely,  and  to  give  her  the  power  or  dealing 
•with  that  so  as  to  exclude  her  husband  after  her 
death,  if  by  the  terms  of  the  instrument  he  is 
excluded  during  her  life.  I  hold,  therefore,  that, 
at  all  events,  under  that  separate  use  she  had  the 
power  of  dealing  with  this  property  as  she  pleased. 
It  is  perfectly  immaterial  that  there  was  a  power 
of  appointment  before.  Whether  that  power  of 
appointment  was  ignored  or  imperfectly  executed 
or  not  is  of  no  consequence  at  all.  If  it  •was  im- 
perfectly executed,  or  forgotten,  and  if  she  chose 
to  act  under  the  power  which  the  separate  use 
gave  her,  she  had  a  perfect  right  to  do  so,  and 
under  those  circumstances  I  need  not  inquire 
whether,  under  the  power,  the  will  wonld  pass 
the  property  or  not,  because,  if  it  did  not  pass  it 
under  the  power,  it  passed  it  under  the  separate 
power  she  had,  and  which  the  separate  use  gave 
her.  I  confess  it  is  very  difficult  for  me  to  read 
the  case  of  Boyes  v.  Cook  and  then  to  say  that 
this  power  would  not  be  executed  by  the  ■will  of 
the  21st  Dec.  It  is  perfectly  true  that  the  power 
was  as  she  should  tnereafter  appoint.  It  is  said 
that,  inasmuch  as  she  ■was  to  appoint  thereafter, 
therefore  it  could  not  by  any  possibility  be  exe- 
cuted by  a  will  made  before.  In  the  case  of  Boyes 
V.  Cook  the  powfcr  itself  was  created  after  the 
■will  was  made.  There  it  could  only,  therefore, 
refer  to  a  subsequent  appointment,  and,  as  the 
appointment  by  tne  former  will  was  held  to  exe- 
cute that  power,  I  do  not  see  why  the  will  should 
not  execu  te  this  power.  But  I  do  not  mean  to 
decide  the  case  simply  upon  that,  because  I  say 
that,  if  the  will  was  inoperative  under  the  power, 
at  all  events  under  the  separate  use  she  had  the 
right  to  dispose  of  this  property,  and  has  disposed 
of  it,  because  the  •will  undoubtedly  is  an  execu- 
tion of  the  power  which  she  had  as  a  feme  sole, 
■with  the  separate  use  absolutely  as  to  this  pro- 
perty. Accordingly,  I  decide  that  at  all  events 
the  will  is  a  good  ■will ;  and  the  will,  therefore. 
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passes  the  property.  The  resnlt  wUl  be  that  the 
will  passes  all  the  property,  and  those  who  take 
under  the  will  will  take. 

Declaration  that  the  wiU  of21»t  Dee.  1881  was 
a  valid  dwpoiition  of  the  property  comprised 
in  the  two  indenticret  of  settlement.     Costs 
of  all  parties  costs  in  the  action. 
Solicitors  for  petitioner,  Wynne  and  Son. 
Solicitors  for  other  parties,  Clarice,  Woodcock, 
and  Byland,  for  Kinneir  and   Tombs,  Swindon ; 
Bridges,  SawteU,  and  Co. ;  Arthur  Tyler. 


QUEEN'S   BENCH   DIVISION. 

Dec.  18  and  19,  1883. 

(Before  Lord  Colerisge,  C.J.,  Stephen  and 
Mathew,  JJ.) 

Beg.  v.  Manning  and  another,  (a) 

Criminal  lato  —  Conspiracy  —  Joint   indictment 

against  two  —  Conviction  of  one   onhj  —  New 

trial. 

On  an  indictment  against  two  persons  jointly  for 

conspiring  together,  tliey  must  both  of  them,  if 

tried  together,  he  either  convicted  or  acqmtted ; 

and  where  one  of  them,  only  was  convicted,  and 

the  jtvry,  being  unable  to  agree  as  to  the  other, 

were  discharged  from  giving  a  verdict,  the  Court, 

on  the   application  of  the  convicted  defendant, 

made  absolute  arviefor  a  new  trial  as  to  both. 

Is  this  case  a  mle  was  obtained  on  behalf  of  the 

defendant  Mannine,  calling  upon  the  prosecutor 

to  show   cause  why  the  verdict  found  for  the 

Crown  should  not  "be  set  aside,  and  a  new  trial 

had  under  the  following  circumstances : — 

An  indictment  having  been  preferred  against 
the  two  defendants.  Manning  and  Hannam,  jointly 
for  conspiracy  to  cheat  and  defraud  the  prose- 
cutor, tbe  case  was  removed  by  certioraH  and 
tried  on  the  civil  side  of  the  court,  before  Lord 
Coleridge,  C.J.  and  a  special  jury,  at  the  last 
summer  assizes  at  Winchester.  The  facts  of  the 
case  as  bearing  against  the  two  defendants  were, 
that  the  defendant  Hannam,  having  bought 
certain  cattle  of  the  prosecutor,  the  owner,  and 
given  him  a  cheque  in  payment  of  the  amount  of 
the  price  (which  cheque,  however,  was  not  after- 
wards i>aid),  subsequently  sold  the  cattle  and 
paid  the  proceeds  of  such  sale  to  the  other  defen- 
dant. Maiming,  and  the  cheque  given  to  the  pro- 
secutor by  Hannam  was  returned,  marked  "  no 
assets."  The  case  against  Hannam  rested,  and 
was  proved  against  him,  mainly  npon  his  own 
admission  or  confession,  which  was  deemed  to 
make  the  case  almost  conclusive  against  him. 
He  however  defended  himself  very  vigorously 
and  threw  the  blame  of  the  transaction  entirely 
npon  his  co-defendant  Manning.  The  Lord 
Cnief  Justice  told  the  jury  that  the  confession  or 
admission  of  Hannam  was  evidence  only  against 
him,  and  was  not  evidence  against  the  defendant 
Manning;  and,  in  answer  to  a  question  by  one  of 
the  jury,  his  Lordship  also  told  them  that  the 
evidence  might  satisfy  them  as  to  one  prisoner 
and  not  as  to  the  other,  and  that  they  might  on 
the  present  indictment  find  one  of  the  defendants 
gnilty  and  acquit  the  other.  Thereupon  the  jury 
returned  a  verdict  of  guilty  against  the  defen- 
dant Manning  and,  being  unable  to  agree  as  to 

(a)  Beported  by  Hunr  Luoh,  Eaq.,  BuTliter«t-Ii«ir. 


the  other  defendant,  Hannam,  were  discharged 
from  giving  a  verdict  in  his  case.  Thereupon 
Hannam'a  trial  was  postponed,  and  the  defendant 
Manning  was  bound  under  recognisances  to 
surrender  for  judgment  in  the  Queen's  Bench 
Division.  Subsequently  the  above  rule  was 
moved  for  and  obtained  on  his  behalf  on  the 
ground  of  misdirection,  on  the  ground  that  one 
of  two  persona  jointly  charged  with  conspiracy, 
the  one  with  the  other,  and  both  being  tried 
together,  could  not  be  convicted  alone  and  with- 
out the  conviction  of  the  other,  and  against  that 
rule, 

C.  W.  Mathews  and  B.  Col^dge,  for  the  prose- 
cution, now  showed  cause. — This  application  is  at 
all  events  premature.    Hannam,  the  other  defen- 
dant, has  not  been  acquitted,  but  has  yet  to  be 
tried,  and  may  on  trial  be  found  guilty,  and  then 
the  verdict  against  the  present  defendant  would 
be  perfectly  good.    \_Charles,  Q.C.  lor  the  defen- 
dant.— But  Manning  claims  to  be  tried  again  with 
Hannam.]    The  direction  of   the   learned  Lord 
Chief  Justice  was  right,  the  question  really  being, 
was  the  defendant  guilty  or  not  guilty  upon  the 
evidence  adduced  against  him  P     No  doubt  it  was 
a  -joint  offence,   but  the  evidence  against  each 
defendant  was  separate,  and  might  be  Bu£5cient 
proof  of  the  guilt  of  one  and  yet  not  so  of  the 
other  defendant.    The  confession  of  one  prisoner 
may  be  good  evidence  on  which  to  convict  him, 
but  not   being  evidence  against   the  other,  the 
latter,  if  there  be  no  other  evidence  against  him, 
must  be  acquitted.    That  principle  has  been  fully 
recognised  and  acted  on  m  the  Divorce  Court  in 
two  very  remarkable  cases.    In  one  of  them,  that 
of  Robinson  v.  Robinson  and  Lane  (1  Sw.  &  Tr. 
362 ;  29  L.  J.  178,  P.  M.  &  A.)  the  diary  of  the  wife 
containing  entries  relating  to  her  adultery  with 
the  co-rospondent  were  held  to  be  evidence  of 
guilt  against  her,  but  not  against  him.   [Stephen, 
J. — That  is,  that  she  might  be  guilty  of  adultery 
with  him,  though  he  was  not  guilty  of  adultery 
with  her.]    That  is  what  was  there  held,  and  the 
case  is  one  of  very  strong  authority,  having  been  - 
decided  by  the  Judge  Ordinary  Sir  C.  Cress- 
well,  Cockbum,  C.J.,  and  Wightman,  J.    That 
case  was  followed  by  Stmxe  v.  Stmie  and  Appleton 
(11  L.  T.  Hep.  N.  S.  515;  3  Sw.  &  Tr.  608; 
34   L.    J.  a3,    P.    M.    &    A.)    by  the    learned 
president  of  the  Divorce  Court,  Hannen,  J.,  in 
which  the  co-respondent  was  convicted  on  his 
own  confession  oi  adultery  with  the  wife,  and 
10002.    damages  given  against  him,  whilst  she 
was  discharged.    These  cases  are  strong  authori- 
ties in  favour  of  the  direction  in  this  case.  Where 
two  persons  are  indicted  for  conspiracy,  if  one 
only  appears  at  the  trial,  he  may  be  convicted  in 
the  absence  of  the  other  who  has  not  pleaded : 

Rex  V.  Kinnenly,  1  Str.  193; 

Rex  T.  NichoU,  13  Eut,  412,  n. ;  2  Str.  1227  ; 

Seg.  V.  Aheamt,  6  Cos  Cr.  Cu.  6 ; 

Seg.  V.  Kenriek,  5  Q.  B.  Bep.  49 ;  12  L.  J.  135,  H.  C. 

In  the  case  of  Rex  v.  Cooke  (5  B.  &  C.  538)  four 
persons  were  indicted  for  conspiracy,  when  two 
pleaded  not  guilty,  one  pleaded  in  abatement,  to 
which  plea  there  was  a  demurrer,  and  the  fourth 
man  never  appeared.  Before  the  argument  of 
the  demurrer  the  record  went  down  for  trial, 
when  one  of  the  two  who  had  pleaded  not  guilty 
was  acquitted,  and  the  other  was  found  "guflty  of 
conspiracy  with  him  who  had  pleaded  in  abate- 
ment."    The  demurrer  was  afterwards  argued. 
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and  judgment  of  retpondeat  ouster  given,  where- 
npon  a  plea  of  not  guilty  was  pleaded,  and  it  was 
held  that  the  court  might,  before  the  trial  of  that 
defendant,  pronounce  judgmeut  upon  the  one  that 
had  been  found  guilty.  No  doubt  in  the  judgment 
in  that  case  Littledale,  J.  said,  at  p.  545,  "  If  the 
other  defendant  shall  hereafter  be  acquitted 
perhaps  this  judgment  may  be  reversed ;"  but  to 
this  tnere  is,  in  Bussell.on  Crimes  (vol.  2,  3rd 
«dit.  p.  691 ;  vol.  3,  4th  edit.  p.  146),  the  following 
note  oy  the  learned  editor,  Mr.  Greaves  :  "  Sed 
qiMBre,  for  such  acquittal  would  not  necessarily 
show  that  the  verdict  of  guilty  on  the  former 
trial  was  wrong,  'as  witnesses  might  be  dead  or 
absent  who  were  examined  at  the  former  trial,  or 
the  one  defendant  might  have  been  convicted  on 
his  own  confession,  which  would  not  be  admissible 
against  the  other  defendant."  In  Beg.  v.  Tluymp- 
aon  (16  Q.  B.  832)  Erie,  J.  said:  "According  to 
the  rales  of  pleading  the  charge  of  conspiracy  as 
to  each  individual  must  be  construed  as  il  he 
were  charged  solely,"  which  strongly  supports 
the  argument  on  behalf  of  the  prosecution  in  the 
present  case. 

A.  Gharles,  Q.C.  and  Warry,  for  the  defendant 
Manning,  supported  their  rule. — The  direction  of 
the  Lord  Chief  Justice  is  wrong 'on  both  principle 
and  authority,  and  the  defendant  is  entitled  to  a 
new  trial,  the  application  for  which  is  not  prema- 
ture. There  was  no  count  here  of  conspiring 
•with  a  third  person  to  the  jurors  unknown.  On 
this  indictment,  charging  the  two  defendants 
with  conspiring  together,  the  jury  were  bound  to 
find  both  guifty  or  to  acquit  them  both.  The 
&ct8  in  proof  of  the  conspiracy  and  the  overt  act 
proved  may  be  different  in  each  case,  but  one 
common  design  between  the  two  must  be  proved. 
In  Reg.  y.  AJieame  (ttfri  tup.)  the  proof  was  that 
the  prisoner  and  another  conspired,  and  so  the 
judgment  was  aflSrmed.  The  very  essence  of  the 
offence  of  conspiracy  is  an  agreement  between 
two  or  more  persons,  it  being  impossible  for  one 
person  to  conspire  by  himself  .- 

Hawk.  P.C.  c.  27,  ».   8,  8th  edit,    by  Carwood, 

p.  4*8; 
Earriion  v.  Errington,  Poph.  202. 

J^Stephen,  J. — The  old  reports  are  often  very 
imperfect,  and  the  reason  of  the  decision  is  fre- 
quently left  in  some  doubt.]  A  riot  is  an  analo- 
gous case : 

JB«as  T.  SudJmry,  12  Mod.  262,  Case  473. 

Though  a  person  may  be  alone  indicted  for  a  con- 
spiracy, as  he  may  conspire  with  a  person 
imknown,  yet  it  must  be  proved  to  the  jwy's 
satisfaction  that  the  unknown  person  conspired 
with  the  defendant  before  the  latter  can  be 
convicted.  The  record  here  is  repugnant,  and 
my  Lord's  direction  might  lead  to  repugnant 
verdicts  against  the  two  defendants,  but  there 
was  no  repugnancy  in  the  record  in  Itex  v. 
Cooke  {iihi  »iip.).  It  is  laid  down  in  3  Chitty's 
Criminal  Law,  p.  1141,  that,  "  If  all  the  defen- 
dants in  an  indictment  for  conspiracy,  except  one, 
are  acquitted,  and  it  is  not  stated  as  a  conspiracy 
with  certain  persons  unknown,  the  conviction 
of  the  single  defendant  will  be  invalid,  and  no 
judgment  can  be  passed  on  him."  That  applies 
here,  and  shows  that  Manning  could  not  be  con- 
victed without  Hannam.  The  difference  between 
Erie,  J.  and  the  majority  of  the  court  in  iJei/.  v. 
Thompson  {tibi  sup.)  rested  simply  on  a  point  of 


pleading ;  the  authority  of  that  case,  as  directly  in 
point  in  favour  of  the  present  defendant,  is  by  no 
means  lessened  by  that  difference.  The  principle 
underlying  the  decision  of  G'ConiieU  v.  The  Queen 
in  the  House  of  Lords  (11  CI.  &  Fin.  165)  under- 
lies the  present  case,  and  the  decision  in  that  case 
is  this,  that  where  a  count  in  an  indictment 
against  eight  individuals  charges  one  conspiracy 
against  them  to  effect  certain  objects,  a  finding 
that  three  of  the  defendants  are  guilty  of  con- 
spiracy to  effect  some  of  the  objects,  and  not 
guilty  as  to  the  residue  of  those  objects,  is  bad 
in  law  and  repugnant. 

Math£w,  J.  —  It  is  only  after  considerable 
doubt,  and  I  am  bound  to  say  with  much 
reluctance,  that  I  have  come  to  the  conclusion 
that  the  verdict  in  this  case  cannot  be  supported, 
and  therefore  that  there  must  be  a  new  trial  It 
is,  as  I  have  said,  with  reluctance  and  regret  that 
I  have  arrived  at  that  conclusion,  for  there  is  no 
doubt  that  the  defendant 'had  a  very  fair  trial, 
with  a  summing-up  distinctly  favourable  to  him, 
and  with  every  care  that  could  possibly  be  taken 
to  prevent  any  evidence  which  could  not  legiti- 
mately be  used  against  him  being  acted  upon  by 
the  jury.  Mr.  Charles's  argument,  however,  Mid 
the  authorities  cited  by  him  m  the  course  of  them, 
have  satisfied  me  of  the  existence  of  an  imperative 
rule  of  law  against  the  jury  being  told,  as  they 
were  in  this  case,  that  it  was  competent  for  them, 
if  the  evidence  satisfied  them  in  that  respect,  to 
convict  the  one  and  to  acquit  the  other  of  the  two 
defendants.  That  rule  of  law  I  take  to  be  this, 
that  in  a  case  like  the  present,  where  there  is  a 
charge  of  conspiracy  against  two  persons  jointly 
indicted  and  tried  together,  the  issue  raised  and 
the  question  for  the  jury  is,  whether  both  of  them 
are  or  are  not  guilty ;  and  that  if  the  jury  are  not 
satisfied  as  to  the  guilt  of  both  of  them,  then  both 
must  be  acquitted,  it  being  impossible  on  such  a 
charge  to  convict  one  of  them  and  to  acquit  the 
other  as  was  done  here.  The  existence  of  that 
rule  was  taken  for  granted  by  the  Court  of  Kingr's 
Bench  in  the  case  of  Bex  v.  Coohe  {uhi  sup.)  m 
Lord  Tenterdeu's  time ;  for,  if  it  had  not  been,  the 
judgment  in  that  case  could  not  have  been  pro- 
nounced. So  again  in  the  time  of  Lord  Campbell, 
the  Court  of  Queen's  Bench  treated  the  rule  ia 
question  as  an  existing  rule  in  the  case_  of  B«g.  v. 
Thompson  {vibl  sap.) ;  and  all  the  four  judges  held 
in  that  case  that  a  failure  to  convict  both  the 
defendants  on  a  charge  of  conspiracy  would  be 
fatal  to  the  prosecution.  Moreover,  in  addition  to 
these  authorities,  the  rule  is  treated  as  perfectly 
clear  in  the  judgment  in  the  case  in  the  Divorce 
Court  of  Robinson  v.  Rohmson  and  Lane  (ttbi  sup.)  ; 
and  finally,  there  are  the  opinions  of  the  judges 
delivered  in  the  House  of  Lords  in  the  case  of 
O'Conneli  v.  Tlie  Queen  (uhi  sup.),  clearly  implying 
and  distinctly  illustrating  the  existence  and 
application  of  that  rule.  That  being  so,  there  was, 
in  my  opinion,  a  misdirection  in  the  present  case 
in  my  Lord's  telling  the  jury  that  they  might 
convict  one  of  these  defendants  without  the  other, 
and  therefore  the  rule  for  a  new  trial  should  be 
made  absolute. 

Stbphek,  J. — ^With  the  greatest  possible  reluct- 
ance I  also  have  come  to  the  same  conclusion, 
and  entirely  upon  the  authority  of  the  opinions 
of  the  judges  in  O'ComieU  v.  The  Qu«eit  {uhi  sup.), 
affirmed  by  the  House  of  Lords.  I  see  no  possible 
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escape  from  the  decision  in  that  case,  which  is 
one  of  the  highest  anthorit^,  and  one  which 
shoirs  it  to  be  legally  impossible,  where  two  or 
more  persons  are  jointly  indicted  and  tried 
together  for  a  conspiracy,  that  some  of  them 
should  be  found  guilty  of  one  conspiracy  and 
some  of  another,  or  that  some  should  be  convicted 
of  the  whole  of  a  conspiracy,  and  others  as 
ffnOty  in  a  less  degree;  the  rule  of  law  being 
definite  and  positive  that,  on  such  a  charge,  all 
the  defendants  must  be  conyicted  or  acquitted  of 
one  and  the  same  conspiracy.  As  to  the  cases  of 
Besc  V.  Cooke  (ubi  8i(p.)  and  Jteg.  y.  Thompeon  (uM 
tup.),  they  are  not,  m  my  opinion,  so  decisive  of 
the  question  here  as  my  brotner  Mathew  seemx  to 
think  them,  for  they  seem  to  me  to  leave 
open  the  very  point  of  the  present  case  which 
O'CvnneU'a  case,  I  think,  decided.  With  regard  to 
the  case  of  Bobin»on  v.  Bobinson  and  Lane  (uhi 
«Hp.),in  the  Divorce  Court,  which  has  been  referred 
to,  I  think  that  as  much  of  the  judgment  there 
as  relates  to  criminal  law  is  merely  a  dictum; 
but,  as  applicable  to  divorce  cases,  the  rule  seems 
to  me  to  be  founded  on  common  sense,  and  on 
general  principles  it  might  be  said  to  support  the 
contention  of  the  prosecution  in  the  present  case. 
I  feel,  however,  that  no  answer  can  oe  given  to 
the  decision  in  the  House  of  Lords,  and  fail  to 
see  any  distinction  between  the  rule  in  that  case 
and  that  which  is  applicable  to  the  present  one, 
and  yielding  to  that  high  authority  I  am  of 
opinion  that  the  jury  here  were  misdirected,  and 
that  there  must  be  a  new  trial. 

Lord  CoLEKiDGC,  C.J. — During  the  argument  of 
this  case  I  have  come  to  the  conclusion  that  I 
misdirected  the  jni-y  upon  the  point  in  question. 
The  cases  which  have  been  cited  before  us  to-day 
of  Bex  V.  Cooke  {ubi  sup.)  and  Seg.  v.  Thompaon 
{■ttbi  sup.),  and  which  I  confess  I  think  to  be  more 
directly  in  point,  and  to  have  more  weight  upon 
the  question  now  at  issue  than  my  brother  Stepnen 
does,  were  not  before  me  at  the  trial.  I  had  then 
in  my  mind  the  two  cases  in  the  Divorce  Court  of 
Robinson  v.  Robinson  and  Lane  (ubi  suji.)  and 
Stone  V.  Stone  and  Appleton  (ubi  sup.),  and  it 
seemed  to  me,  at  the  moment,  diflScult  to  recognise 
any  distinction  in  principle  between  the  rule 
applicable  to  the  present  case  and  the  rule  of 
practice  that  had  been  established  and  prevailed  in 
that  court ;  and  which  rule  is  based  on  the  fact  that 
the  court  could  proceed  only  on  evidence,  and  that 
what  is  evidence  against  one  party  is  by  no  means 
of  necessity  legal  evidence  against  another,  and 
that  there  might  be  evidence  against  one  defen- 
dant sufficient  to  convict  him,  yet  not  sufficient  to 
convict  the  other  of  them ;  for  though  it  was  a 
joint  offence  it  must  be  separately  proved  against 
each  of  the  defendants.  I  must  say  that  it  seems 
to  me  that  the  principle  of  the  practice  of  the 
Divorce  Court  in  this  respect  is  sound;  and  I  am 
by  no  means  prepared  to  say  that  if  this  matter 
had  been  res  integra,  and  even  as  it  is  if  there 
could  have  been  an  appeal  from  the  decision  of 
this  court  to  some  other  tribunal,  I  might  not 
have  adhered  to  my  view,  and  left  the  point  to  be 
settled  by  a  higher  authority;  but  in  a  criminal 
case,  with  no  appeal  from  our  decision,  I  feel 
bound  by  the  cases  that  have  been  cited,  and  by 
what  I  understand  to  be  the  established  rule  of 
practice.  The  older  cases  are  stated  shortly,  and 
without  much  detail ;  and  it  is  possible  that  if  all 
the  facts  of   them  were  before  us  they  might 


prove  to  bo  less  in  point  than  they  now  appeartobe; 
but  still  from  the  time  of  Thody  s  case  (Year  Book, 
(14  H.  6,  25  6.;  1  Vent.  234— see  note  to  Bex  v. 
Cooke,  6  B.  &  C.  p.  541)  it  has  been  taken  for 
granted,  and  laid  down  by  the  judges,  that  in  cases 
of  conspiracy,  where  two  persons  are  jointly 
indicted  and  tried  toother  (for  different  con- 
siderations would  arise  if  they  are  not  tried 
together)  the  inflexible  rule  is  that  both  must  be 
convicted,  or  both  acquitted.  Coming  down  to 
later  times,  the  same  rule  must  evidently  have 
been  present  to  the  minds  of  the  judges  who 
decided  the  cases  of  Bex  v.  Cooke  (ubi  sup.)  and 
Beg.  V.  Thompson  (ubi  sup^.  There  are  distinc- 
tions no  doubt  which  prevent  either  of  these  cases 
from  being  directly  in  point  here,  but  in  the  former 
of  them,  the  Court  of  King's  Bench,  consisting 
at  that  time  of  Lord  Tenterden,  C.J.  and  Bay  ley, 
Holroyd,  and  Littlcdale,  JJ.,  though  it  did  not 
decide,  yet  seems  to  have  assumed  as  the  under- 
lying principle  of  the  whole  matter  the  existence 
of  the  rule  which  has  been  contended  for  on  behalf 
of  the  present  defendant;  and  consequently  the 
direction  which  I  gave  to  the  jury  could  not  be 
right.  Li  the  other  of  those  two  cases,  Erie,  J., 
although  differing  on  a  particular  point  from  the 
other  three  members  or  the  court,  differed  from 
them  only  on  a  purely  technical  point  of  pleading, 
and  not  as  to  the  principle  assumed  and  laid  down 
W  the  rest  of  the  court  in  that  case.  In  fact, 
lirle,  J.  said  not  a  word  to  the  contrary  of  thai 
principle,  but  rather  assumed  its  existence,  for  he 
endeavoured  to  support  the  conviction  there  on 
the  technical  point  that  "persons  unknown" 
might  be  construed  to  mean  the  two  individuals 
as  to  whom  the  jury  were  unable  to  agree.  Then 
comes  the  case  in  the  House  of  Lords  of 
C Conned  v.  The  Queen  (ubi  sup.),  in  which  all  the 
judges  assumed  this  point  to  be  the  rule  of  practice, 
and  although  they  differed  in  opinion  upon  some 
other  points,  they  all  agreed  upon  that  one.  The 
principle  underlying  that  decision  is,  that  where 
two  or  more  persons  are  charged  with  conspiracy 
the  count  is  a  single  and  complete  one  and  can- 
not be  separated  into  parts.  The  principle  is  the 
same  in  tne  present  case.  Without  doubt,  there- 
fore, in  directing  the' jury  as  I  did  contraty  to 
that  rule  I  misdirected  them,  and  therefore  this 
rule  for  a  new  trial  must  be  made  absolute.  I 
wish  to  say  that  I  have  not  forgotten  the  rule 
(Order  XXXIX.,  r.  2)  with  regard  to  hearing  ap- 
plications for  a  new  trial ;  but  criminal  proceed- 
ings are  an  exception  from  the  operation  of  that 
rule,  and  this  bemg  a  criminal  proceeding  I  have 
thought  it  right  to  take  part  in  this  judgment. 

Bule   absolute  for   a  new   trial   a*   to  both 
defendants. 

Solicitors  for  the  prosecution,  Sole,  Turner,  and 
Knight,  agents  for  H.  B.  Hoc^er,  Newport,  Isle  of 
Wight. 

Solicitors  for  the  defendants,  John  Ttimer  and 
Son,  agents  for  F.  P.  Henry,  Newport,  Isle  of 
Wight. 


Digitized  by 


Google      ^ 


124-Vol.  LI.,  N.  8.] 


THE  LAW  TIMES. 


[S^.  27,  18M. 


Q.B.  Div.] 


The  Direct  Spanish  Telegraph  Compamt  v.  Shefeekd. 


[Q3.  Div. 


Monday,  May  19. 

(Before  Hawkixs  and  Smith,  JJ.) 

The  Direct  Spanish  Telegraph  Compact  v. 
Srepheeb.  (a) 

APPEAL  FROM  THE   CITT  OP  LONDON   COURT. 

Landlord  and  tenant  —  Water  rales  —  Covenant 
by  landlord  to  pay  "  all  rates  and  taxes  charge- 
able inremeet  <y  premises" — Waterworks  Clauses 
Act  1847  (10  Vict.  c.  17),  ««.  3,  68.  72. 

A  lease,  under  which,  premises  were  held,  contained 
a  covenant  that  the  lessor  should  "pay  all  rates 
and  taxes  chargeable  in  respect  of  the  demised 
premises." 

The  landlord  having  refused  to  pay  the  water  rate 
due  in  respect  of  the pretnises,  the  teiiant  was  com- 
pelled to  pay  the  same. 

In  an  action  brought  hy  the  tenant  against  the  land- 
lord to  recover  the  amount  so  paid  : 

Held,  that  the  water  rate  was  a  "  rate  "  within  the 
meaning  of  the  above  covenant  and  that  the  land- 
lord was  bound  to  pay  the  same. 

The  action  was  brought  by  the  lessees  of  pre- 
mises in  the  City  upon  a  covenant  by  the  lessor 
"  to  pay  all  rates  and  taxes  chargeable  in  respect 
of  the  demised  premises." 

An  agreement  for  a  lease  of  the  premises  in 
question  had  been  made,  by  which  it  was  agreed 
to  insert  a  covenant  in  the  lease  that  the  lessor 
should  "pay  all  rates  and  taxes  chargeable  in 
respect  of  the  demised  premises." 

A  lease  was  subsequently  executed,  but  it  con- 
tained the  covenant  "  that  the  lessor  should  pay 
all  rates  and  taxes  payable  in  respect  of  the 
demised  premises,  except  for  gas  consumed  by  the 
lessees  within  the  rooms  hereby  demised." 

The  premises,  which  consisted  of  four  rooms  on 
one  floor,  were  supplied  with  water  by  the  New 
Biver  "Water  Company,  and,  as  the  defendant 
refused  to  pay  the  water  rate  in  respect  thereof, 
the  plaintiffs  were  obliged,  to  prevent  the  cutting 
off  of  their  water  supply,  to  pay  51.  to  the  Com- 
paq as  the  water  rate  due  at  Christmas  1883. 

Tne  plaintiffs  then  brought  this  action  in  the 
City  of  London  Court,  under  the  above  covenant 
in  the  lease,  to  recover  from  the  defendant  the 
sum  of  52.  so  paid  by  them.  On  the  application 
of  the  defendant  the  learned  judge  struck  out  the 
clause  in  the  lease  relating  to  the  payment  of 
water  rates,  and  inserted  a  covenant  by  the  lessor 
"  to  pay  all  rates  and  taxes  chargeable  in  respect 
of  the  demised  premises,"  in  accordance  with  the 
agreement.  The  learned  judge  h(>ld  that  a  water 
rate  wae  not  a  "  rate  or  tax  within  the  meaning  of 
the  above  covenant,  and  gave  judgment  for  the  de- 
fendant, with  liberty  to  the  plaintiffs  to  appeal 
upon  the  point  whether  a  water  rate  is  a  "  rate  or 
tax." 

TF".  Oraham  (R.  Spratt  with  him)  for  the  plain- 
tiffs.— ^This  water  rate  is  clearly  a  "  rate  "  within 
the  meaning  of  the  above  covenant.  A  payment 
for  water  is  called  a  "  rate "  in  sect.  68  of 
the  Waterworks  Clauses  Act  1847.  It  is  the 
universal  practice  in  the  City  for  landlords  to  pay 
these  charges.  [Smith,  J. — ^And  they  know  the 
amount  of  them  before  fixing  the  rent.]  He  was 
stopped. 

Upjohn  for  the  defendant. — The  water  rate  or 
water  rent  in  question  is  not  a  "  rate  chargeable 

(a)  Reporced  b}-  HkxrtIiEIGH,  Esq.,  BarrUter-at-Law. 


in  respect  of  the  demised  premises "  within  the 
meaning  of  the  covenant.  The  New  Biver  Com- 
pany's Act  1852  (15  &  16  Vict.  c.  160),  s.  3,  incor- 
porates the  Waterworks  Clauses  Act  1847  (10  & 
11  Vict.  c.  17).  Under  the  Act  of  1847  a  payment 
for  water  is  not  a  charge  upon  the  premises,  bat 
is  a  mere  payment  for  the  supply  of  water,  that 
is,  a  payment  for  goods  sold  and  delivered,  the 
price  being  determined  by  reference  to  the  annuftl 
value  of  the  premises  occupied.  By  sect.  3  of 
that  Act,  a  "water  rate"  means  "any  rent, 
reward,  or  payment  for  the  supply  of  water." 
By  sect.  68  the  water  rate  is  payable  by^,  and 
recoverable  from,  the  person  requirmg,  receiving, 
or  using  the  supply  of  water,  and  is  payable 
according  to  the  annual  value  of  the  tenement 
supplied.  By  sect.  70,  the  '^ ater  rates  are  payable 
in  advance ;  and  by  sect.  74  the  rate  is  recovered 
from  the  persons  supplied  by  action,  or  by  a  pro- 
ceeding before  justices.  Again,  by  the  Metropolis 
Water  Act  1871  (34  &  35  Vict.  c.  113),  s.  48,  an 
incoming  tenant  is  no^'  bound  to  pav  arrears  of 
water  rates.  Under  the  Act  of  1847  the  company 
supplying  the  water  has  no  lien  upon  the  property 
where  the  supply  is  delivered  for  the  amount  of 
the  rate : 

Bh^lMA  WaisriBorles  Company  t.  Wilkinson,  4  C.  P. 
0iT.,  at  pp.  422,  424;  41  L.  T.  Bep.  N.  S.  241 ,-  48 
L.  J.  145,  M.  C. 

The  rates  intended  by  the  covenant  are  rates 
which,  like  poor's  rates,  are  a  charge  upon  the 
occupier  in  respect  of  his  possession ;  but  a  water 
rate  is  not  chargeable  in  respect  of  the  premises, 
as  payment  cannot  be  enforced  if  notice  is  given 
to  the  water  company  that  the  water  is  not 
wanted.  The  effect  of  holding  a  water  rate  to  be 
within  the  covenant  will  be  to  impose  upon  the 
landlord  a  charge  varving  at  the  will  of  the  tenant, 
for  the  tenant  might  agree  to  pay  by  meter 
according  to  the  quantity  supplied,  or  might 
increase  the  rate  by  using  a  bath  upon  the  pre- 
mises, or  a  water-closet,  or  by  causing  the  water 
to  be  supplied  at  a  higher  level. 
Graham  was  heard  in  reply. 

Hawkiks,  J. — I  think  that  this  appeal  must  lie 
allowed,  and  that  the  plaintiffs  are  entitled  to 
judgment.  The  whole  question  is,  whether  a  water 
rate  is  within  the  terms  of  the  covenant  or  agree- 
ment. By  the  agreement  it  is  provided  that  the 
lessor  is  "  to  pay  all  rates  and  taxes  chargeable  in 
respect  of  the  demised  premises,"  and  by  the 
covenant  that  the  lessor  is  "  to  pay  all  rates  and 
taxes  payable  in  respect  of  the  demised  premises, 
excep*;  for  gas  consumed  by  the  lessees  within 
the  rooms  hereby  demised.  Substantially,  the 
language  of  the  agreement  is  the  same  as  thiat  of 
the  covenant.  So,  whether  we  take  the  one  or 
the  other,  the  result  will  be  the  same.  Under  this 
covenant  the  tenant  seeks  to  recover  a  sum  of 
money  which  he  says  he  has  had  to  pay  for  water 
rates,  and  the  landlord  says  he  is  not  bound  to 
pay,  as  a  water  rate  is  not  "  a  rate  or  tax  "  within 
the  meaning  of  the  above  covenant.  In  my 
opinion,  a  water  rate  is  a  rate  chargeable  in 
respect  of  the  demised  premises  within  the 
meaning  of  the  above  covenant.  The  interpre- 
tation clause  of  the  Waterworks  Clauses  Act  1847 
uses  the  expression  water  rate.  Then  what  is  to 
be  deemed  a  water  rate  within  the  meaning  of 
the  Act?  A  water  rate  is  said  to  iucliido  any 
rent,  reward,  or  payment  for  a  supply  of  water. 
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Then  sect.  68  provides  that  the  water  rate  shall 
be  paid  by  the  person  requiring  or  using  the 
gnpply  of  water,  and  shall  be  payable  accordiag 
to  the  annual  value  of  the  tenement  supplied. 
The  water  rates  are  here  chargeable  in  respect  of 
the  tenement  supplied  with  water,  and  in  respect 
of  the  annual  value  of  the  same.  It  seems  to  me, 
therefore,  that  they  are  rates  chargeable  in  respect 
of  premises,  and  it  is  not  necessary  that  they 
should  be  chargeable  on  the  premises.  I  think 
that  sect.  72  also  throws  some  light  on  the  point. 
This  section  provides  that  where  the  annual  value 
of  a  tenement  does  not  exceed  102.  the  owner  of 
the  tenement  is  to  be  liable  to  the  pajrment  of  the 
water  rate,  instead  of  the  occupier.  The  effect  of 
this  covenant  and  the  agreement  is  simply  to 
extend  the  liability  of  the  landlord  beyond  the 
101.  limit  provided  in  the  section,  and  to  make,  as 
between  the  landlord  and  the  tenant,  the  landlord 
liable.  I  think  it  is  clear  that  the  water  rate  is  a 
**  rate  "  within  the  meaning  of  the  covenant,  and 
that  this  appeal  must  be  allowed. 

Smith,  J. — Confining  myself  to  the  judge's 
notes,  the  qneetion  for  the  court  to  determine  is 
whether  a  water  rate  is  a  "  rate  or  tax."  If  it  is 
not  a  "  tax,"  what  is  it  P  I  say  a  rate,  but  Mr. 
Upjohn  says  it  is  simply  a  payment  for  goods  sold 
and  delivered.  I  do  not  think  that  it  is  so,  and 
for  this  reason,  that  if  the  occupier  of  a  house 
does  not  take  a  drop  of  water  out  of  the  pipes,  he 
would  nevertheless  be  liable  to  pay  the  water 
rates  unless  he  gave  notice  to  the  water  company 
that  he  did  not  intend  to  use  the  water.  As  to 
the  construction  of  the  covenant,  it  is  expressly 
stated  therein  that  the  landlord  is  to  pay  "all 
rates."  Suppose,  instead  of  having  been  expressed 
in  this  general  form,  it  had  been  amplified  into 
highway  rates,  sewers  rates,  &c.,  it  is  clear  that 
the  lancllord  would  have  been  liable  for  each  of 
these  rates.  But  the  effect  of  the  covenant  is  just 
the  same  as  if  it  had  been  so  expressed.  I  think 
therefore  that  this  water  rate  is  a  "rate,"  and, 
further,  that  it  comes  within  the  meaning  of  the 
agreement  as  a  "  rate  chargeable  in  respect  of 
the  premises,"  and  so  that  this  appeal  must  be 
allowed. 

Appeal  allowed  withotU  costs.    Leave  to  appeal 
refused. 

Solicitors  for  the  plaintiffs.  Blunt,  Tehhs,  and 
Lawford. 

Solicitors  for  the  defendant,  Moon  and  Oilks. 


Tuesday,  May  27. 

(Before  Stephen  and  Mathew,  JJ.) 

Heawood  (app.)  V.  Bone  (resp.).  (a) 

Lodger  —  Lodgers'    Ooods  Protection   Act   1871 

(34  ^  36  Vict.  e.  79)— Premises  used  for  business 

purposes. 
In  order  to  conititiUe  a  person  a  "  lodger "  within, 

the  meaning  of  the  Lodgers'  Goods  Protection  Act 

1871,   t7   is  necessary  that  he  should  live,  i.e., 

hahitually  sleep,  on  the  premises. 
Theprotection  afforded  by  the  Act  does  not  extend  to 

the   occupation  of  premises  for   business  pur- 

potes  only. 
This  was  a  case  stated  by  Sir  R.  Garden,  one  of 
the  justices  for  the  City  of  London,  on  the  appli- 

(a)  Beported  by  Di'NLOP  Hn.L,  Eag.,  Buriiit«r«t-Law. 


cation  cf  the  appellant,  for  an  order  for  the 
restoration  of  certain  furniture,  goods,  and 
chattels  under  the  Lodgers'  Groods  Protection 
Act  1871  (34  &  35  Vict.  c.  79),  s.  2.  The  furniture, 
&c.,  had  been  seized  by  the  respondents  for  a 
distress  for  rent  due  and  owing  by  one  Solomon 
Botibol,  the  immediate  landlord  of  the  appellant. 

Sect.  1  of  the  said  Act  provides : 
If  any  Bnperior  Undlord  ehall  levy,  or  knthorisa  to  be 
levied,  a  dUtreee  on  any  famitare,  goods,  or  chattels  of 
any  lodrer  for  arreaB*  of  rent  dae  to  anch  enperior  land- 
lord by  his  immediate  tenant,  such  lodger  may  serve  snch 
aupenoT  landlord,  or  the  balUfl,  or  other  person  employed 
by  nim  to  levy  snoh  distress,  with  a  deoUoation  in  writing 
made  by  sadi  lodger  setting  forth  that  snoh  immediata 
tenant  has  no  right  of  propwty  or  benefioial  interest  in  the 
fnmitare,  goods,  or  onattela  so  distrained  or  threatened 
to  be  distrained  upon,  and  that  snoh  farnitare,  goods,  or 
chattels  are  the  property  or  in  the  lawf  nl  possession  of 
■nob  lodger,  and  also  setting  forth  whether  any  and 
what  rent  is  dne,  and  for  what  period,  from  snoh  lodger  to 
hi*  immediate  landlord,  and  snoh  lodger  may  pay  to  the 
superior  landlord,  or  to  the  bailiff,  or  other  person  em- 
ployed by  him  as  aforesaid,  the  rent,  if  any,  so  dae  as  last 
aforesaid,  or  so  mash  thereof  as  ahail  be  anffioient  to  dis- 
charge the  claim  of  snoh  superior  landlord,  and  to  snoh 
dsolaration  shall  be  annexefd  a  correct  inventoir  sub- 
scribed  by  the  lodger  of  the  fnmitnre,  goods,  and  ohattala 
referred  to  in  the  declaration,  and  il  any  lodger  shall 
make  or  subscribe  snch  declaration  and  inventory  know- 
ing the  same  or  either  of  them  to  be  nntrus  in  any 
material  partionlar,  he  shall  he  deemed  gnill7  of  a  mis- 
demeanour. 

Sect.  2  of  the  said  Act  is  as  follows  : 
It  any  superior  landlord,  or  any  bailiff,  or  other  person 
employed  by  him,  shall,  after  being  served  with  the  oefora- 
mentioned  deolsration  and  inventory,  and  after  tha 
lodger  shall  have  paid  or  tendered  to  snoh  superior 
landlord,  bailiff,  or  other  person,  the  rent,  if  any,  which 
hy  the-Iast  preceding  seotion  snch  lodrer  is  authorised  to 
pay,  shall  levy  or  proceed  with  a  distress  on  the  fnmi- 
tnre, goods,  or  chattels  of  the  lodger,  such  snperior 
landlord,  bailiff,  or  other  person,  shall  be  deemed  guilty 
of  an  illegal  distress,  and  the  lodger  may  appljr  to  a 
instioe  of  the  peaoe  for  an  order  for  the  restoration  to 
him  of  such  goods,  and  snch  application  shall  be  heard 
before  a  stipendiary  magistrate,  or  before  two  jnstioes  in 
placet  where  there  is  no  stipendiar;^  magistrate,  and 
such  maffistrate  or  jnstioes  shall  inquire  into  the  truth 
of  such  declaration  and  inventory,  and  shall  make  snoh 
order  for  the  recovery  of  the  goods  or  otherwise  as  to 
him  or  them  may  seem  just,  and  the  snperior  landlord 
shall  also  be  liable  to  any  action  at  law  at  the  suit  of 
the  lodger,  in  which  action  the  truth  of  the  declaration 
and  inventory  may  likewise  be  inquired  into. 

The  following  facts  were  either  proved  before 
me  or  admitted  by  both  parties : 

(a.)  That  the  said  William  Thomas  Bone  and 
Greorge  William  Henry  Bone  were  the  "  snperior 
landlords  "  of  the  said  premises  at  No.  77,  Fleet- 
street,  and  that  Solomon  Botibol,  the  "  immediate 
landlord  "  was  their  tenant. 

(b.)  That  the  said  Thomas  Christian  Heawood 
(the  appellant)  was  in  occupation  of  the  first  floor 
and  basement  of  the  said  premises  at  a  yearly 
rent  of  75Z.,  to  be  paid  quarterly  in  advance  under 
an  agreement  in  writmg  (but  it  was  not  in  evi- 
dence). 

(c.)  That  on  the  26th  March  last  the  said 
William  Thomas  Bone  and  George  William  Henry 
Bone,  the  superior  landlords,  levied  a  distress  on 
the  furniture,  goods,  and  chattels  of  the  sfud 
Thomas  Christian  Heawood  for  761.  rent  dne  to 
them  by  the  said  Solomon  Botibol,  the  immediate 
landlord. 

(d.)  That  subsequently  thereto  the  said  Thomas 
Christian  Heawood  tendered  to  the  said  superior 
landlord  the  sum  of  18Z.  15».,  being  the  amount  of 


Digitized  by 


Google 


126— Vol.  LI.,  N.  S.] 


THE  LAW  TIMES. 


[Sept.  27,  1884. 


Q.B.  Div.] 


Heawood  (app.)  V.  BoN'E  (resp.). 


[Q.B.  Div. 


a  quarter's  rent  due  from  him  in  advance  to  the 
said  immediate  landlord,  and  also  made  the 
declaration  required  b^  sect  1  of  the  said  Act,  and 
annexed  thereto  an  inventory  in  due  form,  as 
required  by  the  said  Act. 

It  was  admitted  that  all  the  formalities  required 
by  the  Act  had  been  complied  with  so  far  as  to 
entitle  the  said  Thomas  Christian  Heawood  to 
make  the  said  application  to  me,  and  that  the  said 
superior  landlords  had  nevertheless  proceeded 
with  the  said  distress. 

(e)  The  appellant  stated  in  evidence  that  he 
lived  at  Feckham,  and  did  not  sleep  at  the  said 
premises,  No.  77,  Fleet-street,  but  carried  on 
business  as  a  publisher  there ;  and  he  also  stated 
in  evidence  that  he  had  no  key  of  the  outer  door ; 
that  the  said  immediate  landlord  had  the  posses- 
sion and  control  of  that  door  on  the  said  26th 
March,  and  had  always  had  it  before  then ;  and 
that  the  said  immediate  landlord  used  to  wait  for 
him"  every  morning  and  open  the  outer  door  for 
Mm. 

b.  The  said  sup>erior  landlords,  through  their 
counsel,  having  pointed  out  that  there  was  no 
definition  of  the  word  lodger  in  the  said  Act, 
contended  that  as  the  appellant  did  not  reside  or 
sleep  on  the  premises,  and  that  as  he  occupied 
them  for  purposes  of  business,  he  was  not  a  lodger 
within  the  meaning  of  the  said  Act.  The  appel- 
lant's counsel  contended  that  it  was  not  necessary 
for  the  appellant  to  sleep  on  the  premises  in  order 
to  claim  the  protection  of  the  said  Act,  as  the 
immediate  landlord  had  control  over  the  outer 
door. 

ti.  The  following  cases  were  cited :  Morton  v. 
Palmer  (45  L.  T.  Bep.  N.  S.  427 ;  51  L.  J.  7,  Q.  B.); 
FhillipB  V.  Hmton  (37  L.  T.  Rep.  N.  S.  432 ;  3 
C.  P.  Div.  26;  47  L.  J.  273),  and  Doe  v.  Laming 
(4  Camp.  77) ;  and  reference  was  also  made  to 
the  clause  relating  to  lodgers  in  the  Representa- 
tion of  the  People  Act  1867  (30  &  31  Vict.  c.  102), 

8.4. 

7.  .After  hearing  the  case,  and  the  arguments 
of  the  counsel  on  both  sides,  I  held  that  the  said 
Thomas  Christian  Heawood  was  not  a  lodger 
within  the  meaning  of  the  said  statute,  and 
thereupon  I  dismissed  the  application,  and 
declined  to  make  the  order  required. 

8.  The  question  for  the  opinion  of  your 
honourable  court  is,  Whether  the  said  Thomas 
Christian  Heawood  (the  appellant)  was  a  "  lodger" 
within  the  meaning  of  the  Act  34  &  35  Vict, 
chapter  79  P 

Griven  under  my  hand  this  25th  day  of  April 
1884,  at  the  Mansion  House  Justice-room  afore- 
said. 

(Signed),       Bob.  W.  CAiDES, 

Alderman  and  J.  P.,  London. 

Lionel  Sari  for  the  appellant. — ^The  appellant 
is  entitled  to  a  return  of  tne  goods.  The  statute 
does  not  give  any  definition  of  the  word  "  lodger." 
The  BtandArd  dictionaries  define  a  lodger  as  one 
who  lives  or  resides  in  the  house  of  another. 
This  is  no  assistance,  as  it  leaves  open  the  meaning 
of  living  or  residing.  The  authorities  do  not  make 
living  or  residing  the  test  of  lodging.  Generally 
speaking,  a  lodger  is  a  person  whose  occupation 
is  of  part  of  a  house,  and  subordinate  to  and  in 
some  degree  under  the  control  of  a  landlord  or 
his  representative,  who  either  resides  in,  or  retains 
possession  of  or  a  dominion  over,  the  house  gene- 


rally, or  over  the  outer  door,  and  under  such 
circumstances  as  that  the  possession  of  any 
particular  part  of  the  house  held  by  the  lodger 
does  not  prevent  the  house  generally  being  in  the 
possession  of  the  landlord.     Per  Bovill,  C.J. : 

Thmrmton  t.  Ward,  34  L.  T.  Bep.  N.  S.  679 ;  I<. 
Bep.  6  C.  P.  327. 

He  cited 

Bradley  r.  Baylis,  46  L.  T.  Bep.  K.  S.  253;  8  Q.  B. 

DiT.  195; 
Waruey  r.  PerHni,  7  U.  ft  0. 151. 

The  object  of  the  Act  is  to  protect  the  goods  of 
persons  between  whom  and  the  landlord  there  is 
no  direct  privity : 

Phillip$  T.  Hentan,  37  L.  T.  Bep.  N.  S.  432 ;  3  C.  P. 

DiT.  26; 
Jforfon  T.  Palmer.  45  L.  T.  Bep.  N.  S.  487 ;  51  L.  J. 

7,Q.B. 

J.V.Atisfin  for  the  respondents. — The  appellant 
cannot  be  said  to  be  a  lodger.  The  word  "  lodger" 
is  to  be  used  in  its  ordinary  sense.  If  fthe  Legis- 
lature had  intended  that  it  should  be  understood 
in  a  special  sense,  a  definition  would  have  been 
inserted  in  the  Act.  The  Act  is  in  derogation  of 
the  common  law  rights  of  a  landlord,  and  should 
be  construed  strictly  as  ag^ainst  the  appellant. 
Residence  is  the  essential  element  of  lod^ng,  and 
by  residence  is  meant  living  and  sleeping  on  the 
premises.  In  the  registration  cases  residence  is 
absolutely  necessary  to  constitute  a  lodger.  He 
cited 

J5am««  y.  Petert,  L.  Bep.  4  C.  P.  547. 

Stephej.",  J. — I  am  of  opinion  that  this  appeal 
must  be  dismissed.  The  question  whether,  upon 
the  facts  stated,  the  appellant  is  a  lodger  is  no 
doubt  a  fickle  one  to  determine.  I  do  not  think 
that  the  registration  cases  bear  on  the  matter  at 
all.  It  seems  to  me  that  by  the  word  "  lodger  " 
the  Legislature  meant  a  person  who  lives  on  the 
premises.  Now,  living  at  a  place  generally  implies 
habitually  sleeping  there — that  is,  going  to  bed 
at  night  there.  It  is  to  be  observed  that  the 
object  of  the  statute  was  to  protect  poor  people 
from  having  their  homes  broken  up  by  a  distress 
of  the  superior  landlord.  I  am  clearly  of  opinion 
that  the  Legislature  never  intended  that  a  person 
in  the  position  of  the  appellant  should  be  Included 
in  the  description  of  lodger  so  as  to  be  entitled 
to  the  protection  of  the  Act.  The  appeal  must 
be  dismissed. 

Mathev,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  that  the  essential  element  of  lodging 
is  living  or  residence,  and  that,  to  constitute  a 
person  a  lodger  of  any  premises,  it  must  be  shown 
that  he  resides — that  is,  sleeps  there.  The 
appellant  does  not  come  within  that  definition, 
and  this  appeal  must  therefore  fail. 

Appeal  di*mit$ed. 

Solicitor  for  the  appellant,  H.  J.  V.  PhiJpoit. 
Solicitors  for  the  respondents.  A,  8.  Edmunds 
and  Son. 
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PEOBATB,   DIVOBOB.  AND    ADMIRALTY 

DIVI8I0IT. 

ADMIEAITY  BUSINESS. 

T]iw8daij,  Jane  12. 

(Before  Butt,  J.,  assisted  by  Twnity  Masxees.) 

Thb  Pacific,  (a) 
CoKtaton — Segulatiotu  for  Preventing  CoUitlons, 
art.  11 — Infringement — lAghti — Fishing    tmack 
— ChertaMng  tkijp. 
The    bright  white  light    carried   hj    a  travoliiig 
fithing    amack    when  attached   to    her    iiet»   in 
pursuance  of  the   provisions  of  art.    9  of  the 
BegulatioTis    for   Preventing    Collisions     1863, 
alihough  visime  astern,  is  not  a  white  light  shown 
from  the  stem  to  an  overtaking  ship  within  the 
meaning  of  art.  11  of  the  Regulations  for  Pre- 
venting Collision*  1880. 
Where  it  is  the  duty  of  a  vessel  to  carry  or  show 
lights,  and  tltose  lights  are  not  carried  where  they 
are  visible,  or  are  not  shown,  the  court  will  not  be 
exlremdy  nice  in  finding  anotJier  vessel  to  hlame 
because  those  on  board  Iter  fail  to  see  the  first- 
mentioned  vessel  within  a  few  yards  of  the  dis- 
tance ioh«n  such  vessel  ouglU  first  to  have  bee7i 
seen. 
Tms  iras  a  damage  action  in  rem,  instituted  by 
the  owners  of  the  fishing  smack  Speculator  against 
the  owners   of  the  steamship  Pacific,  to  recover 
damages  for  the  loss  of  the  smack,  occasioned  by 
a  colbsion  between  the  two  vessels  on  the  24th 
March  1884  in  the  North  Sea.    The  defendants 
coonter-claimed. 

The  facta  alleged  on  behalf  of  the  plaintifEs 
were  as  follows : — Aboat  3  a.m.  on  the  24th  March 
1884  the  fishing  smack  Speculator,  manned  by  a 
crew  of  five  hands  all  tola,  was  trawling  on  the 
Dogger  Bank  about  170  miles  E.N.E.  of  the 
Spam.  The  weather  was  fine  and  clear,  with 
a  light  wind  from  about  north,  and  the  Speculator 
was  on  the  port  tack  with  all  sail  set  except  the 
mizen  topsail,  her  mainsheet  being  slacked  oat. 
Her  trawling  gear  was  on  the  ground,  and  she  was 
heading  about  £.  by  N.  and  making  about  one 
knot  an  hour  and  some  leeway.  A  white  light 
was  exhibited  from  the  crosatrees  on  her  main- 
mast ;  such  light  was  visible  all  round  the  horizon, 
and  a  good  look-out  was  being  kept.  Under  these 
circumstances  the  masthead  light  of  the  Pacific 
was  seen  from  three  to  four  miles  distant,  bearing 
about  a  point  on  the  starboard  quarter.  Shortly 
after  the  red  light  came  into  view,  and,  althougn 
loudly  hailed  by  those  on  board  the  Speculator, 
the  Pacific  came  on  with  great  speed  and 
struck  with  her  stem  and  port  bow  the  starboard 
aoarter  of  the  Specvlaior,  doing  her  so  much 
oamage  that  she  shortly  sank. 

The  facts  alleged  on  behalf  of  the  defendants 
were  as  follows : — The  screw  steamship  Pacific,  of 
466  tons  net,  was  shortly  before  3.10  a.m.  on  the 
24th  March  1884  in  the  North  Sea,  on  a  voyage 
from  Hull  to  Dantzic.  The  weather  was  fine,  but 
dark  and  cloudy  towards  the  horizon,  and  there 
was  a  fresh  breeze  from  about  north.  The  Pacific 
wag  proceeding  under  steam  with  her  foretopsail 
sod  forestaysai]  set,  heading  E.  by  N.  f  N.,  and 
making  between  eight  and  nine  knots  an  hour. 
Her  regulation  lights  were  duly  exhibited  and 
boming  brightly,  and  a  good  look-out  was  being 

(•)  Bqwrted  by  J.  P.  Axpiiiall  uid  F.  W.  Biiwu,  Eaqrs., 
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kept  on  board  of  her.  In  these  circumstances 
those  on  board  the  Pacific  observed  at  the  distance 
of  about  a  ship's  length  from  the  Pacific:  and  right 
ahead  (if  anything  a  little  on  the  starboard  bow) 
the  boom  of  the  smack  Spectator  under  sail.  No 
light  on  board  the  SpeemcUor,  until  after  the  colli- 
sion, ever  became  visible  to  those  on  board  the 
PacififC  The  engines  of  the  Pacific  were  imme- 
diately stopped  and  her  helm  was  ordered  hard- 
a-starboard,  out  a  collision  between  the  two  vessels 
took  place  almost  immediately  afterwards.  The 
defendants  {inter  alia)  charged  the  plaiutiifs  with 
breach  of  art.  11.  of  the  Begulations  for  Prevent- 
ing Collisions  at  Sea,  in  not  exhibiting  a  white 
or  flare-up  light  from  the  smack's  stern. 

Art.  11  of  the  Begulations  for  Preventing  Colli- 
sions  is  as  follows : 

A  ship  which  ia  being  overtaken  by  another  shall  abow 
from  her  atem  to  anoh  last-mentioned  ahip  a  white  Hgkt 
or  a  flare-np  light. 

Art.  9  of  the  Regulations  for  Preventing  Colli- 
sions at  Sea  1863,  continued  in  force  by  Order  in 
Council  as  follows : 

Fiahing  vessela  and  open  boats,  when  at  anchor  or 
attached  to  their  nets  and  stationaiy,  ahall  exhibit  a 
bright  white  light. 

The  evidence  on  behalf  of  the  plaintiffs  proved 
that  the  white  light  was  carried  in  the  weather 
crosstrees,  that  that  was  the  usual  place  to  carry 
it,  and  that  it  was  visible  astern.  The  witnesses 
on  behalf  of  the  defendants  admitted  that  while 
it  was  possible,  had  their  attention  been'  directed 
to  the  smack,  to  have  seen  her  at  a  distance  of  two 
ship's  lengths,  they  did  not  see  her  until  within 
the  distance  of  one  ship's  length.  They  also  stated 
that,  having  regard  to  the  relative  position  of  the 
two  vessels,  it  was  impossible  for  them  to  have 
seen  the  white  light  of  the  smack. 

Dr.  PhiUimore  (with  him  Bucknill)  for  the 
plaintiffs. — Assuming  the  smack's  li|;ht  not  to 
have  been  visible  all  round  the  horizon,  it  was 
nevertheless  carried  in  the  place  where  it  is  the 
practice  for  fishing  smacks  to  carry  their  light. 
Those  on  board  the  steamer,  seeing  that  they  were 
navigating  across  a  fishing  ground,  shoula  have 
taken  extra  precautions.  It  is,  however,  admitted 
that  the  steamer  was  making  from  eight  to  nine 
knots,  and  it  is  submitted  that,  under  the  circum- 
stances, this  was  an  excessive  rate  of  speed. 
Assuming  that  the  smack  was  bound  by  art.  11, 
we  contend  that  there  has  been  a  complianco  with 
it.  The  rule  requires  a  white  light  or  a  flare-up 
light  to  be  shown  from  the  stem.  Having  regard 
to  the  fact  that  the  smack's  light  was  a  white 
light  on  the  crosstrees,  and  therefore  visible 
astern,  the  duty  to  show  a  white  light  from  the 
stern  was  complied  with.  [Butt,  J. — Surely  the 
obvious  intention  of  the  Legislature  in  using  the 
words  "  from  her  stem  "  is  that  the  light  is  to  be 
abaft  everything  that  might  possibly  interfere  with 
its  being  visible  to  an  overtaking  vesseL  That  is 
what  I  think  the  Legislature  meant  by  the  rule.] 
Assuming  that  to  be  so,  the  effect  in  the  present 
case  is  the  same.  Whether  the  light  had  been 
exhibited  from  the  stem  or  was  hung  on  the  cross- 
trees,  it  was  yetvisible  to  the  overtaking  ship,  and 
therefore  the  breach  of  the  rule  cannot  be  said 
to  have  by  amr  possibility  contributed  to  the  colli- 
sion. According  to  The  Beiher  (4  Asp.  Mar.  Law 
Cas.  479  ;  45  L.  T.  Rep.  N.  S.  767)  a  vessel  is  not 
bound  to  show  a  white  light  of  flare-up  light  to 
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an  overtaking  vessel,  unless  there  is  gronnd  for 
the  apprehension  of  danger.  Under  Sie  circum- 
stances of  this  case,  there  was  no  ground  for  the 
"  apprehension  of  danger.  The  defendants  have 
admitted  that  it  was  possible  for  them  to  have 
seen  the  smack  at  a  distance  of  two  ship's  lengths, 
while  they  say  that  as  a  fact  they  did  not  see  her 
until  within  a  ship's  length  off.  If  so,  they  should 
be  held  to  blame  lor  having  a  bad  look-out. 

Hall,  Q.C.  (with  him  Kennedy)  for  the  defen- 
dants.— ^It  would  be  impossible  for  vessels  coming 
from  the  southward  in  certain  directions  to 
see  the  smack's  white  light,  which  would  neces- 
sarily be  shut  out  by  the  mast  and  rigging. 
It  is  obvious  that  the  plaintiffs  have  infringed 
art.  II  of  the  Regulations.  The  white  light 
there  alluded  to  must  be  shown  at  the  stem, 
BO  that  there  may  be  nothing  abaft  it  which  may 
intercept  its  rays,  and  further  to  indicate  to  an 
overtaking  vessel  the  exact  position  of  the  stem 
of  the  overtaken  ship,  and  wius  enable  the  over- 
taking ship  to  mauQBUvre  accordingly.  The  fact 
that  those  on  board  the  steamer  did  not  see  the 
smack  herself  quite  so  soon  as  was  physically 
possible  is  no  proof  of  negligence.  As  to  the 
speed  of  the  steamer,  there  is  no  rule  of  navigation 
which  says  that  in  the  absence  of  fog  a  steamer 
shall  not  go  full  speed,  provided  she  is  carefully 
navigated. 

Dr.  PhiUimore  in  reply. — A  steamer  is  not 
justified  in  running  at  full  speed  on  a  dark  night 
across  a  fishing  ground : 

Tha  City  of  Brooklyn,  1  P.  Div.  276 ;  3  Aep.  Mar. 
Law  Caa.  280;  34  L.  T.  Bep.  N.  S.  932. 

Butt,  J. — This  is  a  case  where,  on  a  fine  night 
but  perhaps  rather  dark  and  cloudy  towards  the 
horizon,  the  smack  Speculator  was  run  down  and 
sunk  by  the  steamship  Pacific  in  the  North  Sea, 
somewhere  in  the  neighbourhood  of  the  Dogger 
Bank.  The  substantial  questions  in  the  case 
relate  to  the  lights  carried  or  shown  by  the  smack. 
For  reasons  to  which  I  have  adverted  in  the 
course  of  the  evidence  and  during  counsel's 
speeches,  it  is  not  necessarr  to  ^  into  the  ques- 
tions raised  under  the  Orders  in  Council,  which 
deal  with  art.  9  of  the  old  and  art.  10  of  the 
new  Regulations  for  Preventing  Collisions.  It  is 
clear  from  the  evidence  that  the  smack's  light 
was  so  placed  that  it  did  not  show  all  round  the 
horizon.  What  exact  number  of  points  was  ob- 
scuredj  it  is  not  easy  to  say,  but  that  it  did  not 
show  all  round  is  clear.  But  I  do  not  say  that 
the  smack  is  necessarily  to  blame  for  that.  There 
is  a  difficulty  in  placing  these  lights,  and  it  has 
yet  to  be  decided  whether  it  is  possible  to  have  a 
light  which  will  show  all  round  the  horizon. 
However,  in  that  state  of  things,  it  is  certainly 
more  important  that  the  other  regulations  as  to 
lights  should  be  strictly  observed.  Now,  it  seems 
clear  to  myself  and  the  Elder  Brethren  that  the 
regulation  which  requires  a  light  to  be  shown 
from  the  stem  to  an  overtaking  vessel  was  in- 
fringed. Even  apart  from  the  reflations,  one 
womd  have  thongnt  that,  under  the  circumstances 
of  this  case,  it  would  only  have  been  an  ordinary 
precaution  to  have  shown  a  light  from  the  smack's 
stem.  Some  suggestion  has  been  made  on  behalf 
of  the  plaintiffs  that,  assuming  the  white  globular 
light  fixed  on  the  crosstrees  was  not  hidden  by  the 
sails  or  spars  of  the  smack,  but  was  visible  astern, 
there  has  been  a  substantial  compliance  with  the 


regulation.     I,  however,  do  not  think  that  conten- 
tion can  successfully  be  maintained.     I  think  the 
view  of  the  Legislature  in  laying  down  this  regu- 
lation was  something  very  different  from  a  light 
carried  in  the  forepart  of  the  vessel,  even  assum- 
ing it  to  be  visible  astern.     It  has  then  been  said 
that  the  steamer  is  also  to  blame.     As  to  those  on 
the  steamer  not  seeing  the  smack's  light,  I  think 
that  it  was  so  obscured  by  the  smack's  sails  as  not 
to  be  visible  to  theni.    We  are  satisfied  that  there 
was  a  good  look-out  on  the  steamer.    The  light 
of  another  steamer  had  just  previously  been  seen, 
and  we  think  it  impossible  that  the  smack's  light, 
which  is  admitted  oy  those  on  board  the  steamer 
to  have  been  a  good  light,  should  not  have  been 
seen  had  it  been  visible.    There  has  been  some 
discussion  as  to  the  way  in  which  this  light  was 
carried.    However,  taking  the  view  I  do,  it  is  not 
necessary  to  decide  that.    Wherever  it  was,  I 
think  that   it  was   obscured  from  those  on  the 
steamer  until  the  smack  had  been  turned  round 
by  the  force  of  the  blow.     Then  arises  a  further 
question.    Assuming  that  the  smack's  light  was 
obscured,  ought  not  those  on  the  steamer  to  have 
seen  the  smack's  sails  at  an  earlier  period  and 
perhaps  in  time  to  have  avoided  the  collision  ?    I 
have  considered  that  matter,  and  I  must  say  that 
where  it  is  the  duty  of  a  vessel  to  carry  or  show 
lights,  and  those  lights  are  not  carried  where  they 
are  visible  or  are  not    shown,  I  do  not  think  the 
court  ought  to  be  extremely  nice  in  finding  another 
vessel  to  blame  because  she  has  failed  to  see  her 
within  a  few  yards  of   the   distance  when  she 
ought  first  to  have  been  seen.    It  is  then  said 
that  the   steamer  in  crossing  a  fishing   g^und 
at  full  speed  was  going  at  an  improper  rate.     I, 
however,  do  not  think  that  her  speed  under  tho 
circumstances  was  such  a  rate  of  speed  as  to  con- 
stitute   negligent    navigation.    On   the   whole, 
therefore,  I   come   to   the    conclusion  that  the 
smack  must  be  pronounced    alone  to  blame  tor 
this  collision.  j^ment  foi-  the  defendants. 

Solicitors  for  the  plaintiffs,  Pritchard  and  Sons. 
Solicitors  for  the  defendant,   Stokes,  Saimdrra, 
and  Stokes. 


Tuesday,  June  10. 

(Before  Burr,  J.) 

The  Bowesfieu).  (a) 

Collision — Loss  of  Ufe^Aetion  in  rem — Lord 
Campbell's  Aet  (9  ^  10  Viet.  c.  93)— Atnendment 
of  writ — Practice — Order  XVI.,  r.  11. 

Plaintiffs  commenced  an  action  in  retn  under  Lord 
Campbell's  Act  on  the  4th  Jan.  1884  in  reject  of 
loss  of  life  by  collision  at  sea  on  the  10th  Jan. 
1883.  After  the  10th  Jan.  lS8i,  it  having  been 
decided  in  the  interim  by  the  Court  of  Appeal 
that  the  Admiralty  Court  liad  no  jurisdiction  in 
such  actions,  the  plaintiffs  applied  to  add  as 
defendants  the  owners  of  the  wrongdoing  ship 
personally. 

Amlication  refused  upon  the  grottnd  that,  wider 
the  provisions  of  Order  XVI.,  r.  11,  proeeedinga 
against  the  parties  proposed  to  be  added  tcottM 
only  he  deemed  to  have  comm^ieedfrom  the  date  of 
the  service  upon  them  of  the  writ  of  summons,  and 
lience  the  adion  would  not  have  bee>t  eommeneed 


(a)  Bepotted  by  J.  P.  AsHftAU  and  F.  W.  Baikes,  Eaqra., 
J  Burlaten-at-Iitv. 
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agaiiut  them   within    the    time    provided    hy 

Lord  CampheU't  Act,   and    the  court    being  of 

opinion  tMi  it  had  no  power  to  add  paHies  as 

wfmdanti  in  personam  in  an  action  in  rem, 

ikmght  it  ought  not  to  make  the  order  merely 

lecaute  the  ob/edion  as  to  tim^  was  an  objection 

vhiek  ought  strictly  to  be  taken  at  a  later  stage. 

TtOA  was  a  motion  by  the  plaintifFa  in  an  action 

m  rem  nnder  Lord  Campbeira  Act  to  amend  their 

writ  of  summonB  by  aidding  the  names   of  the 

Ktprtered  owners  of  the  steamship  Bowesfidd  as 

daendants  in  the  action. 

The  collision,  out  of  which  the  action  arose, 
occorred  between  the  schooner  Lav/ra  and  the 
British  steamship  Bouresfield,  on  the  10th  Jan. 
1883,  in  the  Straits  of  Dover.  By  reason  of  the 
collision  Carl  Bjorn  Federsen  and  Axel  Pedersen, 
two  of  the  crew  of  the  Laura,  were  alleged  to 
hare  been  drowned. 

On  the  4th  Jan.  1884  the  legal  personal  repre- 
sentatiTes  of  Carl  Bjorn  Federsen  and  Axel 
Federsen  brought  an  action  in  rem  nnder  Lord 
Campbell's  Act  against  the  owners  of  the  Bowes- 
fM  to  recover  damages  sustained  by  the  deaths 
of  the   said    Carl   Bjorn    Federsen   and   Axel 


The  Bowesfield  was  never  arrested,  in  conse- 
quence of  her  owners  on  the  17th  Jan.  1884 
ondertoldng  to  enter  an  appearance  in  the 
action. 

Owing  to  the  decision  of  the  Conrt  of  Appeal 
in  The  Vera  Cruz  (51  L.  T.  Eep.  N.  S.  104 ; 
9  P.  Div.  96),  that  the  Admiralty  Division 
has  no  jurisdiction  to  entertain  an  action  in 
rem  nnder  Lord  Campbell's  Act,  the  plxuntiffs 
took  ont  a  summons  on  the  14th  May  1883 
before  the  registrar  to  amend  the  writ  of 
smnmons  by  adding  the  names  of  the  registered 
owners  of  the  Bowesfield  as  defendants.  On  this 
gammons  coming  on  for  hearing  the  registrar 
lefosed  to  make  the  order  and  condemned  the 
plaintiffs  in  the  costs  of  the  summons.  There- 
opon  the  plaintiffs  took  out  a  similar  summons 
before  the  judge  in  chambers,  who  upon  it  coming 
before  him  referred  it  into  court. 

Lord  Campbell's  Act  (9  &  lU  Yict.  o.  93),  s.  3,  is 
as  follows : 

Floridad  alwavs  and  bo  it  enaotad,  that  not  more  than 
oos  action  ihall  Ue  for  and  in  mpaot  of  tiie  aama  anbieot 
nattor  o(  oomplaint,  and  that  every  anoh  action  aball  be 
oommenoed  within  twelve  calendar  montiia  after  the  death 
of  inoh  deoeasfld  penon. 

T.  T.  BuekniU,  on  behalf  of  the  plaintiffs,  in 
snpport  of  the  motion. — ^This  application  is  made 
in  consequence  of  the  decision  of  the  Court  of 
Appeal  in  The  Vera  Cruz  (tibi  sup.),  where  it  was 
held  that  no  action  in  rem  would  lie  under  Lord 
Campbell's  Act.  The  plaintiffs,  therefore,  wish  to 
add  the  owners  of  the  Bowetjield  under  the  pro- 
visions of  Order  XVL,  r.  11.  [Burr,  J.— Can  you 
say  that  vou  have  brought  an  action  against  them 
within  trie  twelve  months  required  by  Lord 
Campbell's  Act  P]  I  must  say  that  or  fail.  [Butt, 
J. — ^Then  do  you  say  that  an  action  a^inst  the  ship 
is  an  action  against  the  parties  owning  the  ship  Pj 
According  to  the  form  of  the  writ  it  is  addressed 
to  the  "  owners  and  parties  interested  in  the  ship 
or  vessel  A.  B."  It  is  to,  be  noticed  that  in  this 
particular  case  the  ship  was  neVer  arrested  and 
the  owners  undertook  to  put  in  an  appearance. 
[Bftt,  J.— -You  want  to  turn  an  action  in  rem  into 
an  action  in  personam.  I  do  not  think  that  ever  has 

VA  LI.,  N.8.,  1299. 


been  done.]  In  an  action  of  possession  the  court 
has  directed  that  the  managing  owner  should 
appear  as  defendant.  [Butt,  J. — Can  you  refer 
me  to  any  case  in  which  the  court  has  engrafted 
parties  on  to  an  action  in  rem  f]  I  know  of  no 
authority  which  says  it  shall  not  be  done,  and  in 
a  recent  ease,  The  Hollandia  (not  reported).  Sir 
James  Hannen  joined  the  pilot.  It  mav  be  that 
prior  to  the  Judicature  Act  this  could  not  be 
done,  but  I  (ubmit  that  your  Lordship  now  has 
the  power  under  Order  XVl.,  r.  11.,  the  important 
woros  of  which  are,  "  in  order  to  enable  the  court 
effectually  and  completeljr  to  adjudicate  upon 
and  settle  all  the  questions  involved  in  the 
cause  or  matter."  [Burr,  J. — I  can  add  a  pilot 
under  this  order  upon  the  ground  that  yon 
cannot  do  effective  justice  without  it.  Dr. 
FhiUimore,  as  amicus  curia,  referred  to  the 
case  of  The  Hope  (1  W.  Rob.  1&4),  where  Dr. 
Lushington  had  expressed  an  opinion  that  it  was 
not  competent  for  the  court  to  engraft  upon  a 
proceeding  tn  rsAb  a  personal  action  against  the 
master.]  In  two  oases  subsequent  to  the  Judica- 
ture Act  owners  h&ve  been  added  personally  to 
an  action  in  rem : 

Ths  Satitt  Psarl,  3  Aap.  Uar.  Law  Oaa.  515;  87 

L.  T.  Bep.  N.  S.  548  ; 
The  Annandale,  8  Aap.  Kar.  Law  Caa.  489;  2  P. 

Div.  178 1  37  L.  T.  Bep.  N.  B.  364. 

According  to  the  note  at  p.  23  of  Coote's  Admi- 
ralty  Practice,  the  same  thing  could  have  been 
done  prior  to  the  Judicature  Act.  [Butt,  J. — ^Thal> 
I  douot.  Your  difficulty  here  seems  to  me  that, 
having  g^t  an  action  which  is  useless,  you  are 
asking  me  to  turn  it  from  an  action  in  rem  into 
an  action  in  personam.  I  do  not  think  that  is 
contemplated  ov  the  rule.  What  you  are  seeking 
to  do  is  to  deprive  the  defendants  of  the  benefit 
of  the  provision  in  Lord  Campbell's  Act  which 
says  the  action  shall  be  brought  within  twelve 
months.] 

/.  P.  AspinaU  for  the  defendants  contra. — Tha 
Native  Pearl  {ubi  sup.)  is  hardly  a  binding  autho- 
rity in  this  case,  because  the  action  there  was  an 
action  tn  rem  under  the  Admiralty  Court  Act  not 
to  enforce  a  maritime  lien,  but  merely  a  right 
against  owners  commencing  from  the  date  of 
action.  In  the  present  case  the  action  is  an  action 
tn  rem  irrespective  of  statute.  Moreover,  that 
action  was  a  default  proceeding,  and  hence  the 
addition  of  the  defendant  was  not  argued.  Even 
assuming  the  present  application  was  acceded  to, 
the  plaintiffs  would  be  out  of  time  because  by  the 
provisions  of  Order  XVI.  r.  11,  the  procedings  as 
against  the  party  added  are  to  be  deemed  to 
have  begun  only  on  the  service  of  the  writ  or 
notice. 

BuckniU  in  reply. — ^This  is  not  the  proper  time 
to  take  this  last  objection,  though  it  may  well  be 
a  question  hereafter.  [Butt,  J. — That  is  very 
true,  but  you  must  remember  that  before  my  at- 
tention was  called  to  those  words  I  was  against 
you,  and  although  I  am  anxious  to  prevent  a 
great  injustice  being  done  by  reason  of  this  lapse 
of  time,  I  can  now  see  no  reason  for  straining  my 
first  impression  and  acceding  to  your  application.J 
Inasmuch  as  the  ship  was  never  arrested,  tho 
parties  have  really  appeared  personally.  [Butt,  J. 
— No,  they  have  not.  Theyonly  appear  to  protect 
their  interest  in  the  res.    They  are  not  personally 

defendants.]  ('"r\r\n]o 
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Butt,  J. — I  have  very  grave  doubts  indeed 
whether  this  is  a  matter  over  -which  I  have  power 
to  act  in  the  way  I  am  now  asked.  However,  I 
should  have  been  strongly  disposed  to  have  gone 
counter  to  the  inclination  in  my  own  mind  had  I 
thought  that  it  would  prevent  the  objection  as  to 
time  Deing  ur^ed  and  availing  the  defendants  in 
their  contention.  But  it  seems  to  me  that  it 
would  avail,  and  I  therefore  must  act  upon  what 
was  my  inipreBsion  at  the  outset  and  refuse  to 
make  the  order. 

Ai^inaU  asked  for  costs. 

Butt,  J. — Had  I  made  the  order  it  must  have 
been  upon  payment  of  costs  by  the  defendants, 
as  the  necessity  for  doing  so  was  caused  by  their 
mistake.    They  must,  therefore,  pay  the  costs. 

Motion  refused. 

Solicitors  for  the  plaintiffs,  Ingledeio,  Inee,  and 
OoU. 

Solicitors  for  the  defendants,  NUilder  and 
8umner. 


f^ouise  of  ILortid. 

F<^.  26,  26,  and  March  17. 

(Before  the  Loss  Chanceixob  fSelbome), 

Lords  Blackbukn  and  Watson.) 

BiKKELL  V.  Dbteb.  (a) 

ON  APFBAL  FBOH  THE  SECOND  DIVISION  OP  THE 
COUBT  OP  SESSION  IN  SCOTLAND. 

Marine  insurance  —  Time  policy  —  Warranty  — 
Ambiguity — Maxim,  Fortius  contraproferentem — 
Judicial  notice. 

Whether  the  undertoriters  or  the  oumen  are  to  be 
considered  as  the  proferentes  in  regard  to  a  con- 
dition in  a  poUey  of  insura/nce,  depends  upon  the 
character  and  svJostance  of  the  particular  condition. 

The  respondents,  shipowners,  claimed  against  the 
appellants,  the  underwriters  of  a  time  policy  of  in- 
surance, as  for  a  total  loss,  and  the  appellants 
resisted  the  claim  on  thegrownd  of  a  breach  of  a 
warranty  in  the  policy.  The  warranty  was  "  No 
St.  Larvrence"  between  certain  dates,  and  it  was 
admitted  thai  the  vessel  had  navigated  the  gulf 
of  St.  Lawrence  within  the  prohibited  time,  but 
the  owners  contended  that  the  warranty  applied 
only  to  the  river  St.  Lawrence.  It  was  proved 
thcit  the  navigation  of  the  gvlf  was  dangerous  ai 
that  season,  hut  less  so  than  that  of  the  river. 

Held  (reversing  the  judgment  of  the  court  below), 
that,  in  the  absence  of  any  evidence  to  thai  ejJM, 
the  words  of  the  warranty  disclosed  no  anibiguity 
or  uncertainty  sufficient  to  prevent  the  appliaUion 
of  the  ordinary  rules  of  construction  as  to  negative 
words,  and  that  botli,  the  guJf  and  the  river  were 
prohibited. 

A  court  should  take  judicial  notice  of  the  geogra- 
phical positions  of,  and  general  names  applied 
to  a  district  as  shown  on  the  Admiralty  chart. 

This  was  an  appeal  from  a  judgment  of  the  ma- 
jority of  the  SecondDivisionor  theCourtof  Session 
in  Scotland,  consisting  of  the  Lord  Justice  Clerk 
(Lord  Moncrieff),  Lords  Young  and  Kutherfurd 
Clark  (Lord  Craigfaill  dissenting),  which  had 
reversed    a    judgment    of    the    Lord    Ordinary 

(a;B«ported  by  C.  E.  Haldsv,  Egq.,  Bsrrigter.at-Law. 


(McLaren).  The  case  is  reported  in  10  Court  Sess. 
Cas.  4th  series,  585 ;  and  20  Sc.  L.  Bep.  385. 

The  action  was  brought  by  the  respondents, 
who  were  shipowners,  against  the  appellants,  who 
were  underwriters  of  a  policy  of  insurance,  under 
circumstances  which  appear  in  the  head-note  above 
and  in  the  judgments  of  their  Lordships,  where 
also  the  arguments  are  sufficiently  referred  to. 

The  Solieitor-Goneral  (Sir  F.  Herschell,  Q.C.), 
Cohen,  Q.C.,  and  HoUams  appeared  for  the  appel- 
lants. 

The  Lord  Advocate  (Balfour,  Q.C.)  and  Bamet 
for  the  respondents. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

March  17. — Their  Lordships  gave  judgment  as 
follows  i — 

The  LoBD  Chancellob  (Selbome). — My  Lords : 
The  question  on  this  appeal  is  whether  the  words 
"warranted  no  St.  Lawrence  between  the  1st  Oct. 
and  the  1st  April"  in  a  time  policy  on  the  respon- 
dents' ship  L.  de  V.  Chipman  effected  with  under- 
writers of  Glasgow  on  the  8th  June  1878,  for  the 
twelve  months  from  29th  May  1878  to  28th  May 
1879,  include  the  Gulf  of  St.  Lawrence,  or  are 
confined  to  the  river  of  that  name  ?  Many  wit- 
nesses were  examined  on  both  sides  to  show  in 
what  sense  they  understood  these  words,  and 
thought  that  others  ought  to  understand  them, 
but  none  of  those  witnesses  proved  that  they  bore 
either  the  one  sense  or  the  other,  according  to 
any  local  or  general  usage ;  nor  were  they  able  to 
refer  to  any  instances  in  which  the  question  had 
practically  arisen,  and  had  been  practically  deter- 
mined. Conflicting  opinions  of  individuals,  as  to 
the  proper  interpretation  of  words  in  a  written 
contract,  would  be  entitled  to  no  weight,  even  if  it 
were  clear  that  they  were  admissible.  Tour  Lord- 
ships have,  therefore,  to  consider  whether  the  or- 
dinary rules  and  principles  of  construction  do,  or 
do  not,  enable  you  to  ascertain  the  subject  to 
which  these  words  apply,  having  regard  to  those 
extrinsic  facts  which  are  either  within  your  j  udicial 
cognisance,  or  sufficiently  established  by  the  evi- 
dence. The  facts  of  which  I  think  your  Lordships 
are  entitled  to  take  judicial  notice,  independently 
of  evidence,  are  these :  The  great  river  which  dis- 
charges the  waters  of  the  North  American  lakes, 
and  the  gulf  into  which  it  flows,  both  bear  the 
name  of  St.  Lawrence.  There  is  a  Cape  St.  Law- 
rence at  the  main  southerii  entrance  into  the  golf. 
The  river  below  Quebec  expands  into  a  broad  es- 
tuary, passing,  on  each  side  of  the  island  of  Anti- 
costi,  into  the  gulf.  The  river  and  the  gulf  are 
thus  naturally  and  immediatelv  connected  with 
each  other,  the  access  to  and  the  outlet  from  the 
river  being  through  the  gulf,  which  is  a  large 
water-space,  landlocked  between  the  west  coast  of 
Newfoundland  and  the  southern,  ea-stem,  and 
northern  shores  of  Canada,  New  Brunswick,  and 
Nova  Scotia,  having  within  it  the  considerable 
islands  of  Anticosti,  Prince  Edward's  Island,  and 
Cape  Breton,  and  connected  with  the  Atlantic 
Ocean  by  several  channels,  of  which  all  but  one 
are  narrow.  If  the  words  "  St.  Lawrence"  were 
preceded  by  the  definite  article,  a  noun  substan- 
tive in  the  singular  number  must  be  understood, 
which,  I  think,  could  only  be  the  "  river" ;  and  it 
would  not,  in  my  opinion,  be  consistent  either  with 
the  popular  or  with  the  geographical  use  of  the 
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word  "  estuary,"  which  means  the  tidal  part  of  a 
river,  to  regard  the  whole  waters  of  the  gnlf  as 
fanning  part  of  the  estnaiT,  properly  so  called,  of 
the  river  St.  Lawrence.  Here,  however,  the  words 
are  not  "  the  St  Lawrence,"  they  are  negative, 
"no  St.  Lawrence."  The  other  material  facts, 
established  by  the  evidence,  are  these.  The  navi- 
gation of  the  river  St.  Lawrence  is  open,  and 
generally  safe,  from  about  the  beginning  of  April 
tm  October,  after  which  it  becomes  dangerons, 
chiefly  from  its  liability  to  be  impeded  by  frost, 
which  often  sets  in  suddenly  and  rapidly.  After 
die  middle  of  November  vessels  cannot  remain 
there,  except  at  the  risk  of  being  frozen  in  for  the 
winter ;  and  from  the  beginning  of  December  till 
abont  April  the  navigation  is,  in  ordinary  seasons, 
entirely  closed.  At  the  end  of  March  or  the 
beginning  of  April  the  ice  breaks  np  and  descends 
into  the  gulf.  The  navigation  of  the  gulf  is  never 
absolutely  closed,  but  the  harbours  and  narrow 
waters  round  its  shores,  on  the  south  side  as  well 
as  elsewhere,  are  often  blocked  up,  or  much  im- 
peded, in  the  winter  by  ice.  Ships  with  grain 
and  other  cargo  continue  to  sail  from  the  Bay  of 
Chaleur,  from  Miramichi,  and  from  Prince  Edwutl's 
Island,  for  some  time  after  the  river  is  closed,  and 
sealing  vessels  visit  the  gulf  during  the  winter. 
"As  a  general  rule,"  according  to  the  book  called 
"  the  St.  Lawrence  Pilot,"  quoted  by  one  of  the 
appellants'  witnesses,  "the  navigation  is  not  con- 
noered  safe,  even  in  the  southern  part  of  the  gulf, 
after  the  first  week  in  December  or  before  the  16th 
of  April."  "  From  about  January,"  according  to 
the  evidence  of  one  of  the  respondents'  witnesses, 
"  the  gulf  is  practically  closed,"  by  which  I  under- 
stand cloeed  to  vessels  of  any  considerable  burthen 
engaged  in  tbe  ordinary  trade  of  those  ports. 
Daring  this  winter  season  the  gulf  is  dangerous, 
(though  most  of  the  witnesses  consider  its  dangers 
to  be  less  than  those  of  the  river),  chiefly  from 
fogs  and  from  snowstorms,  which  are  very  dense 
and  frequent .  These  dangers  are  enhanced  to  ships 
engaged  in  the  usual  trade  of  that  region  by  the 
natimof  theircargoes — timber,  and  more  especially 
grain ;  and  though  the  same  kind  of  weather  is 
also  met  with  in  the  same  season  outside,  upon  the 
banks  of  Newfoundland,  the  danger  in  the  gulf  is 
greater  l)ecanse  there  is  less  sea-room  there. 
Besides  this  the  Anticosti  lights  are  all  put  out  in 
the  middle  of  December,  and,  as  the  winter  ad- 
vances, the  Bell^  Isle  light,  and  all  others  of  any  con- 
sequence in  the  gulf,  except  some  small  local  lights 
and  that  of  St.  Paul's,  twelve  or  thirteen  miles 
from  Cape  North,  are  also  extinguished.  As  to 
the  risks  of  this  navigation  from  an  insurer's  point 
of  view,  there  is  a  general  consent  among  the  wit- 
nesses on  both  sides.  No  evidence  was  given  to 
show  that  any  such  insurance  as  that  now  in 
question  could  have  been  efEected  on  similar  terms 
(10  guineas  per  cent,  premium)  by  a  policy  so  ex- 
pressed as  unequivocally  to  leave  the  gulf  open  to 
the  vessel  insured  during  the  prohibited  months ; 
and  it  is  significant  that  two  of  the  respondents' 
witnesses,  who  had  iJeen  in  the  habit  of  insuring 
br  policies  in  the  form  now  in  question,  which 
they  say  they  interpret  as  prohibiting  the  river 
navigation  only,  have  themselves,  since  the  mean- 
ing of  the  warranty  was  brought  into  controversy 
by  the  present  action,  been  obliged  to  have  their 
policies  made  out  in  an  altered  form,  expressly 
excluding  the  gnlf .  Reading  this  contract  of  in- 
surance in  the  light  of  the  relevant  facts,  it  appears 


to  me  that  there  are  two  subjects,  distinguishable 
from  but  closely  connected  with  each  other,  to 
both  of  which  the  descriptive  words  "St.  Lawrence" 
may  apply,  and  that  there  is  nothing  to  confine 
them  to  the  one  rather  than  to  the  other  of  those 
subjects.  The  office  of  the  negative  form  of  ex- 
pression "  no  St.  Lawrence"  is  not  to  define,  but 
IS  to  prohibit  or  exclude.  It  occurs  in  a  contract 
for  the  purposes  and  objects  of  which  it  is  reason- 
able and  probable  that  both  the  gulf  and  the  river 
should  have  been  meant  to  be  excluded.  The 
reasons  for  such  exclusion  during  the  prohibited 
months  are  applicable  to  both,  though  in  different 
degrees  at  dinerent  times  during  that  period.  _  I 
agree,  under  these  circumstances,  with  the  opinion 
and  conclusion  of  the  Lord  Ordinary.  I  do  not 
think  that  the  ervidence  discloses  any  ambiguity 
or  uncertainty  sufficient  to  prevent  the  application 
to  this  case  of  the  ordinary  rules  and  prmciples  of 
construction;  and,  according  to  those  rules  and 
principles,  the  whole  St.  Lawrence  navigation, 
DOth  of  gulf  and  river,  is,  in  my  judgment,  within 
the  fair  and  natural  meaning  of  these  negative 
words,  and  is  therefore  prohibited  during  the 
months  in  question.  There  does  not  appear  to 
me  to  be  any  necessity  for  resorting  to  pre- 
sumptions in  favour  of  or  against  either  party, 
whether  founded  on  the  rule  fortius  contra  pro- 
ferentem, or  on  the  onus  of  proving  an  exception 
from  the  general  affirmative  terms  of  this  contract. 
I  therefore  move  your  Lordships  to  reverse  the 
interlocutor  appeal  rd  from,  and  to  restore  that  of 
the  Lord  Ordinary  with  costs. 

Lord  BLACKBirBN. — My  Lords  :  I  also  think  that 
the  judgment  of  the  Lord  Ordinary  was  right. 
The  contract  is  in  a  time  policy  for  a  year,  in 
which  is  indorsed  as  part  of  the  contract  "  war- 
ranted no  St.  Lawrence  between  the  1st  Oct.  and 
the  1st  April."  No  one  can,  I  think,  doubt  that  the 
document  would,  like  every  policy  of  marine  in- 
surance, be  very  difficult  to  construe  if  it  were 
now  for  the  first  time  brought  before  a  court,  but 
there  is  no  dispute  as  to  the  meaning  and  effect  of 
the  contract.  The  question,  as  the  Lord  Ordinary, 
I  think  very  accurately,  says,  is  not  one  of  degree 
but  of  identification.  If  tne  ship  was  during  the 
prohibited  time  within  the  district  described  b_y 
the  words  "  St.  Lawrence,"  as  here  used,  there  is 
a  defence.  It  is  now  admitted  that  she  was  within 
the  Gulf  of  St.  Lawrence,  and  was  not  within 
the  river  of  St.  Lawrence,  and  one  question  is 
whether  "  no  St.  Lawrence  "  means  neither  in  the 
gulf  nor  the  river,  or  means  only  not  in  the  river. 
In  TThde  v.  Walter  (3  Camp.  16),  where  the  ship 
was  insured  from  London  to  "  any  port  in  the 
Baltic,"  and  was  lost  when  proceeding  to  B«vel, 
in  the  Gulf  of  Finland,  Lord  EUenborough,  C.J. 
said : "  I  think  it  is  clearly  competent  to  the  plain- 
tiff to  prove  that  the  'Baltic '  is  nomen  generale, 
comprehending  in  common  understanding  the 
gulfs  and  inlets  which  communicate  vrith  the  sea, 
laid  down  as  '  the  Baltic '  in  geographical  charts. 
If  the  Gulf  of  Finland  is  to  be  considered  as  the 
Baltic  the  ship  was  sailing  on  the  voyage  insured 
at  the  time  ot  the  capture,  and  there  can  be  no 
objection  to  admit  evidence  as  to  the  understood 
limits  of  any  particular  sea."  And,  independent 
of  the  high  authority  of  Lord  EUenborough,  I 
think  that  in  applying  a  local  description  to_  the 

gjrticular  spot,  some  evidence  must  be  admissible, 
ut  the  eviaence  received  here  does  not  go  further 
than  to  show  that  several  persons,  haTingsno 
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better  means  of  judging  than  the  court,  have 
formed  an  opinion  one  way,  and  several  others 
have  formed  the  opposite  opinion,  and  it  leaves 
the  case  as  it  was  before.  Beliance  was  placed  by 
some  of  the  judges  below  on  the  maxim  Fortiug 
contra  ^oferentem.  I  do  not  think  that  the 
description  of  the  district  excluded  can  be  con- 
sidered as  the  words  of  one  part^  more  than  of 
the  other.  The  shipowner,  knowmg  where  he  is 
likely  to  employ  his  ship,  and  that  he  does  not 
intend  to  use  her  in  some  district,  generally  puts 
on  the  ship  a  description  of  that  district  in  order 
to  induce  the  underwriters  to  agree  to  a  lower 
premium.  I  am  by  no  means  prepared  to  say  that 
in  some  cases,  where  the  description  of  the  ex- 
cepted district  is  special,  it  mav  not  be  right  to 
e&y  that  these  are  the  words  of  the  assured.  But 
where  the  description  is,  like  this,  general,  I  tliink 
that  the  assured  has  a  right  to  suppose  that  the 
underwriters  understand  that  description  as  they 
ought  to  understand  it.  It  is  alike  for  the  interest 
of  the  assured  and  the  underwriters  that  the 
description  should  be  definite,  and  that  is  alluded 
to  in  the  warranty  "  no  British  America  between 
the  Ist  Oct.  and* the  1st  ApriL"  No  one  could 
imagine  that  there  was  a  material  difference  in 
the  risk  between  a  vc^age  from  the  most  northern 
port  in  the  United  States  and  one  from  the  most 
southern  port  of  British  North  America,  or  be- 
tween a  voyage  commenced  on  the  last  day  which 
ia  not  prohibited  and  one  commenced  on  the 
first  day  which  is  prohibited;  but  a  fixed  limit 
is  agreed  on  to  prevent  disputes.  I  think  that 
the  court  should  take  judicial  notice  of  the 
geographical  position  and  the  general  names 
applied  to  such  districts  as  this — in  short,  of 
all  that  we  see  in  the  Admiralty  chart  of  this  part 
of  the  sea.  I  do  not  know  whether  the  first  dis- 
coverers of  America  called  the  Gulf  that  of  St. 
Lawrence,  and  then  gave  the  same  name  to  the 
river,  or  ince  versa,  nor  do  I  think  it  material.  The 
name  has  for  many  years  been  applied  to  both.  I 
think  that,  applving  the  name  as  we  find  it  used 
in  charts  and  by  geographers  to  a  well-defined 
district,  it  includes  both  tne  river  and  the  gulf. 

Lord  "Watson. — My  Lords:  The  appellants  in 
their  pleadings  allege  as  matter  of  uct  that,  by 
the  general  custom  of  merchants,  the  words 
"warranted  no  St.  Lawrence"  in  a  policy  of 
marine  insurance  include  both  the  gulf  and  the 
river  of  that  name.  The  respondents,  on  the  other 
band,  aver  that,  according  to  mercantile  custom, 
these  words  refer  exclusively  to  the  river  St. 
Lawrence,  and  also  that,  assuming  the  truth  of 
the  appellant's  allegations,  the  L.  de  V.  Chipman 
was  not  navigated  within  the  limits  of  the  gulf. 
In  the  court  oelow  the  parties  were  allowed  to 
lead  proof  of  their  respective  averments ;  but  in 
the  arguments  addressed  to  the  House,  it  was 
admitted  on  both  sides  that  the  appellants  and 
respondents  have  equally  failed  to  prove  the 
statements  which  they  made  on  record.  It 
must,  therefore,  be  taken  as  an  established  fact 
that  there  was  a  breach  of  warranty  through 
the  vessel  being  navigated  within  the  limits  of 
the  Gulf  of  St.  Lawrence  during  the  voyage 
in  the  course  of  which  she  was  Tost,  if  it  be 
held  that  the  warranty  applies  to  the  gulf.  In  that 
case  it  f  oUows  that  the  respondents  cannot  recover 
under  the  policy  either  the  average  loss  accruing 
during  the  deviation,  or  for  the  total  loss  which 
subsequently  occurred.  In  the  absence  of  evidence 


sufficient  to  show  that  a  technical  meaning 
has  heea  attached  to  the  words  "no  St.  Lawrence, 
or,  it  is  accurate  to  say,  in  consequence  of  its 
being  established  by  the  evidence  that  the  words 
have  no  technical  meaning,  it  becomes  necessary 
for  the  court  to  construe  them;  and,  in  construing 
them,  I  apprehend  that  it  is  perfectly  legitimate 
to  take  into  account  such  extrinsic  facts  as  the 
parties  themselves  either  had,  or  must  be  held  to 
nave  had,  in  view  when  they  entered  into  the  con- 
tract of  insurance.  The  evidence  of  both  parties 
was  properly  directed  to  the  statements  of  fact 
upon  which  they  relied  in  their  record,  to  which 
the  proof  allowed  was  necessarily  limited,  and  the 
result  is  that  upon  various  matters,  which  it 
might  have  been  of  importance  to  investigate,  we 
have  no  information.  But  there  are  certam  facts 
established  by  the  respondents'  as  well  as  the 
appellants'  evidence,  which  appear  to  me  to  be 
very  useful  in  considering  what  significance  must 
be  attached  to  the  expression  "  no  St.  Lawrence." 
These  facts  are  (1)  that  there '  is  a  gulf,  well 
defined  by  the  peculiar  contour  of  its  shores,  into 
which  a  great  navigable  river  debouches,  and  that 
both  gulE  and  river  bear  the  same  name,_  St. 
Lawrence ;  (2)  that,  although  there  are  ports  within 
the  gulf  to  which  there  is  a  separate  shipping 
trade,  yet,  for  many  trading  purposes,  the  gulf 
and  the  river  are  parts  of  the  same  navigation ; 
and  (3)  that  during  several  months  of  the  year 
the  navigation  is  exceptionally  dangerous.  Two 
at  least  of  the  three  learnedjndges  who  formed 
the  majority  of  the  Second  Division  have  held 
that  "  no  St.  Lawrence "  must  be  applied  to  the 
river  only,  on  the  groimd  that  the  expression  is 
ambiguous,  and  that  the  ambiguity  must  be 
solved  adversely  to  the  appellants,  because  "  the 
underwriters  are  the  m^ofereTites  with  regard  to  a 
policy  of  insurance."  Thiat  the  underwriters  may 
be  rightly  held  to  be  the  profererUet  with  regard 
to  many  conditions  in  a  policy  I  do  not  doubt ; 
whether  they  ought  to  be  so  held  depends,  in  each 
case,  upon  the  character  and  substance  of  the 
condition.  In  the  present  case  there  are  many 
considerations  which  lead  to  the  inference  that 
the  clause  in  Question  is  not  one  constructed  and 
inserted  by  tne  appellants  alone,  and  for  their 
own  protection  merely.  It  was,  in  point  of  fact, 
inserted  in  the  contract  by  the  agent  of  the 
respondents;  and  it  is  in  form  a  warranty  by 
them  that  their  vessel  will  not  be  navigated  in 
certain  waters — a  matter  which  it  was  entirely 
within  their  power  to  regulate.  These  considera- 
tions point  rather  to  the  respondents  themselves 
being  the  proferentei ;  but  I  think  the  substance  of 
the  warranty  must  be  looked  to,  and  that  in  sub- 
stance its  authorship  is  attributable  to  both 
parties  alike.  The  main  object  of  the  clause  is 
to  define  the  limits  within  which  the  resael  is  to 
be  kept  while  she  is  navigated  under  the  policy, 
and  tnat  appears  to  me  to  be  as  much  the  concern 
of  the  shipowner  as  of  the  underwriters.  To 
define  the  limits  within  which  the  vessel  is  to  be 
navigated  for  the  purpose  of  a  time  policy  ia,_in 
principle,  precisely  the  same  thing  as  to  describe 
the  voyage  for  which  a  vessel  is  insured  under  aa 
ordinary  policy.  In  both  cases  it  is  a  definition  of 
the  subject-matter  of  the  insurance,  a  term  of  the 
contract,  the  settlement  of  which  must,  in  my 
judgment,  be  regarded,  in  a  case  like  the  present, 
as  the  deliberate  act  of  both  parties.  Although 
the  rule  of  construction  eoniraproferetUem,  may 
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not  apply,  I  think  that  it  yfas  rightly  argued  for 
the  re8]}ondent8  that,  eeetng  the  clause  in  question 
occurs  in  the  shape  of  an  exception  from  a  lead- 
ing term  of  the  policy  which  gives  the  vessel  leave 
to  navieate  in  any  waters,  it  can  only  receive 
effect  in  so  far  as  it  is  plain  and  unambiguous. 
Snt  I  am  not  satisfied  that  there  is  any  ambiguity, 
BDch  as  will  avail  the  respondents,  to  be  found 
in  the  clause  when  it  is  read  as  a  whole.  The 
ambiguity,  according  to  the  argument  of  the 
Tespondepts,  consists  in  this — ^that  the  words 
may  decide  either  the  river,  or  both  gulf  and 
river,  and  according  to  the  view  taken  by  Lord 
Young,  consists  in  their  being  applicable  either  to 
the  river,  or  to  the  gulf,  or  to  both.  It  is  not 
matter  of  dispute  that  the  name  "  St.  Lawrence  " 
is  applicable  to  the  gulf  and  also  to  the  river, 
and  that,  as  suggested  by  Lord  Young,  it  is 
equally  correct  to  designate  the  gnlf  and  river  as 
the  gulf  and  river  of  St.  Lawrence ;  and  if  one 
could  otmoeive  a  case  of  the  words  "  St.  Lawrence  " 
standi]^  by  themselves  in  a  policy,  without  any 
qualifying  context,  they  certainly  would  be  ambi- 
guous, if  not  unintelligible.  But  in  the  present 
case  any  ambiguity  which  might  otherwise  have 
arisen  is  expelled  by  the  word  "  no."  It  is  a  uni- 
versal negative,  and,  in  my  opinion,  excludes  all 
navigable  waters,  salt  or  fresh,  bearing  the  name 
of  "  St.  Lawrence,"  which  can  reasonably  be  held  to 
have  been  within  the  contemplation  of  the  parties 
to  the  policy.  If  the  river  had  been  the  only 
navigable  water  in  North  America  known  as  "  St. 
Lawrence,"  and  there  had  been  elsewhere  a  gulf 
of  that  name,  I  might  have  hesitated  to  hold  that 
the  latter  was  within  their  contemplation;  but 
the  gnlf  and  river  of  St.  Lawrence  are  so  in- 
timately connected,  and  the  perils  attendant  upon 
their  winter  navigation  so  much  akin,  that  I  have 
come  to  the  conclusion  that  the  warranty  must  be 
held  to  exclude  both.  Being  of  the  same  opinion 
with  the  Lord  Ordinary  and  Lord  Craighill,  I 
agree  with  your  Lordships  that  the  interlocutor 
<H  the  Second  Division  ought  to  be  reversed,  and 
that  of  the  Lord  Ordinary  restored. 

Interlocutor     appealed    from   reverted,   and 
appeal  dUtnoed  toith  coiU. 

Solicitors  for  the  appellants,  Waltoni,  Bitbb, 
and  Walton,  for  /.  and  J.  Bon,  Edinburgh. 

Solicitors  for  the  respondents,  T.  Cooper  and 
Co^  for  Archibald  and  Cunningham,  Edinburgh. 


* 

COURT   OF   APPEAL. 

Wednetday,  Jan.  16. 

(Before  Lord  Selbobne,  L.C.,  Cotton  and 

Fey,  L.JJ.) 

Be  Bkixb;  Bbixb  v.  Evison.  (a) 

Trudeet  and  exeeutort — Wilful  defaiM—Lo**  hy 

agmi—Onua  profcandi— 22    ^   23   Viel.  e.  36, 

•.  ol. 

Where  an  executor  or  a  trattee  properly  employs  an 
agent  to  collect  money  belonging  to  the  eetate,  and 
*«eh  money  i$  lost  61/  the  insoloeney  of  the  agent, 
the  onus  of  proving  that  the  loss  hat  oeeurrM  6y 

(«}  Beported  br  Fbaxk  Evans,  Eaq.,  Bwrlatcr-at-Lav. 


the  default  of  the  trustee  or  executor  lies  on  the 
person  who  seeks  to  make  him  liable  for  the 
loss. 

This  action  was  brought  in  the  Halifax  District 
Registry  against  Messrs.  Evison  and  Buckton, 
the  trustees  and  executors  of  the  will  of  John 
Brier,  a  coal  merchant,  for  administration  of  his 
real  and  personal  estate,  the  plaintiffs  being  bene- 
ficiaries under  his  will. 

The  common  order  for  accounts  and  inquiries 
was  made  on  the  28th  June  1881,  under  Order 
XV.,  r.  1. 

The  statement  of  claim  alleged  misconduct  on 
the  part  of  the  executors  and  trustees,  but  the 
order  did  not  refer  to  any  misconduct. 

A  receiver  was  appointed  on  the  20th  July  1881. 

The  District  Begistrar,  by  his  certificate,  dated 
the  20th  April  1882,  found  that  t^je  executors 
had  received  personal  estate  to  the  extent  of 
5162.  6«.  2d.,  and  were  entitled  to  be  allowed,  in 
account,  4501.  10s.  Id.,  leaving  a  balance  of 
651. 16*.  Id.,  of  which  4,21.  19«.  lOd.  was  in  their 
hands,  and  22Z.  16«.  Sd.  at  a  bank  to  their  credit. 
He  also  found  that  the  debts  still  owing  amounted 
to  2021. 15«.  lOd.    He  also  reported  as  follows  : 

The  penonal  eitata  ontituidinf  and  nndispoMd  of 
oonaiata  of  hoiuabold  famitore  in  the  pouMiion  of 
teatator'a  widow,  uid  of  nnmeroni  Bmall  book-dahis 
owing  to  testator,  amonntiiif  nominally  to  2911.  8f.  lid. 
Parturalan  of  these  book-deota  appear  in  the  sohednle  to 
the  affidavit  of  John  Eviaon  and  Henrv  Bnokton,  filed  tha 
17th  day  of  Oetober  1881,  and  to  be  filed  beiewith,  and  a 
oonndarable  portion  appear  to  be  bad  debta.  Am  to  one 
item  in  the  laat-mentioDed  partionlata  of  1181.  Si.  9d.,  t 
have  apeciaUjr  to  report  that  it  repreaenta  a  portion  of 
book-debta  owing  to  testator,  placed  07  the  defandaota  in 
the  handa  of  one  Joaeph  Hobaon  to  coUeot  and  ooUeoted 
by  him,  but  whioh  he  baa  not  aooounted  tor  to  the 
ezeoutors,  bat  haa  olaimed  to  deduct  fai  aooonnt  4M.  18«., 
an  arbitarary  anm,  aa  hia  oommiaaion  for  coUeoting  the 
debta.  I  conddar  251.  to  be  ample  remnneration,  and  the 
ohUm  beyond  that  illegal  aa  well  aa  exorbitant.  I  bava 
to  add  that  thia  Joaeph  Hobaon  haa  lately  petitioned  foe 
Uqmdation,  and  no  part  of  thia  debt  is  likely  to  be 
reooreMd.  Evidence  on  thia  matter  aitpeara  in  the 
affidavit  ot  Joaeph  Ward,  the  leceiver  in  thia  action,  filed 
the  10th  day  of  October  1881,  and  to  be  filed  hetvwith. 

The  affidavit  of  Evison  and  Buckton,  referred 
to  in  the  certificate,  set  forth  a  long  list  of  small 
book-debts  amounting  to  134Z.  3«.  2d.,  a  great 
number  of  which  it  stated  were  bad,  and  then 
contained  these  items : 
Amonnt  in  the  bands  of  Mr.  Hobson  on     Jt  s.  <t. 

aooonnt  of  debta  oollectad  by  him,  leaa  55(. 

paid  exeootota,  as  by  their  balaiioe-aheet. 

Biom  thia  anm  Mr.  Hobson's  charges  have 

tobedednoted. 113    3    9 

Balance  dne  from  Mr.  PoUard  on  hia  pro- 

miaaoiynota      44   0   0 

£Sa\    6  11 

The  55Z.  above  mentioned  was  paid  by  Hobson 
to  the  executors  by  four  payments  in  April,  May, 
and  June  1880,  and  he  continued  to  act  as  col> 
lector  till  the  appointment  of  the  receiver,  with- 
out making  any  turther  payment  to  the  executors. 

The  affidavit  of  the  receiver  referred  to  in  the 
certificate  related  only  to  the  exorbittmce  of  Hob- 
son's  charge  for  collecting  the  debts. 

No  application  was  luade  to  vary  the  certifi- 
cate, and  the  case  came  on  for  further  considera- 
tion before  Chitty,  J.  on  the  20th  Nov.  1882, 
when  affidavits  were  produced  on  both  sides  as  to 
Hobson's  fitness  to  be  appointed  collector.  The 
executors  deposed  that  the  testator  had  kept  his 
Digitized  b. 
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books  in  a  very  irregnlar  manner,  and  that  Hob- 
Bon,  who  had  been  employed  by  him  in  his  life- 
time, was  the  only  person  who  conld  nnderstand 
them,  and  was  in  other  respects  a  proper  person 
to  collect  the  debts.  The  witnesses  on  the  other 
side  alleged  him  to  be  a  person  of  scanty  means, 
and  in  all  respects  unfit  for  the  office. 

Chitty,  J.  held,  on  the  construction  of  the  regis- 
trar's certificate,  that  it  found,  as  a  fact,  that  the 
executors  had  received  the  money  by  their  agent, 
snd  that  they  were  bound  to  make  good  the  loss 
which  had  occurred  through  his  de&ult,  and  there- 
fore he  ordered  the  executors  to  account  to  the 
estate  for  the  1132.  3«.  9d.,  as  being  personal 
estate  of  the  testator  received  by  Hobson  oy  their 
order  and  for  their  use,  less  the  sum  of  251.  found 
by  the  certificate  to  be  the  proper  remuneration 
lor  the  collection  thereof. 

The  def  eifdants  appealed. 

J.  Beaumont  for  the  appellants. — ^Although  the 
certificate  finds  that  there  has  been  a  loss  of  part 
of  the  outstanding  estate,  it  does  not  find  that 
the  loss  has  occurred  by  the  wilful  neglect  or 
default  of  the  executors.  The  effect  of  rule  70 
of  B.  S.  C.1883,  Order  LV.,  is  that  the  certificate 
is  conclusive.  An  inquiry  as  to  wilful  neglect 
and  default  cannot  be  directed,  unless  a  case 
is  made,  on  the  pleadings  where  there  are 
pleadingR,  and  in  other  cases  in  such  a  way  as  to 
^ve  the  parties  charged  an  opportunity  of  defend- 
ing themselves : 

JMi  V.  Jbi,  e  Cb.  Dir.  sea ; 
.    Mayer  v.  Murray,  8  Ch.  Dir.  424 ; 

Se  8ym<m$;Lui»  r.  Ton1nn,4liL.T.  Bep.  N.  8.  684; 
21  Ch.  Div.  757. 

■Where  trustees  have  properly  deposited  trust 
moneys  with  another  person,  and  a  loss  occurs  by 
bis  ftulure,  they  are  only  responsible  in  case  of 
their  own  wilful  default :  (22  &  23  Vict.  c.  35,  s.  31.) 
Where  a  person  has  received  money  by  his  agent, 
and  shows  the  agent  has  misappropriated  the 
mon^,  the  burden  lies  on  those  who  allege  that 
the  loss  has  occurred  by  his  negligence : 

Spright  V.  Gaunt,  50  L.  T.  Bep.  N.  8.  380;  9  App. 
Cu.1. 

By  allowing  a  remuneration  to  the  agent  it  is 
admitted  that  he  was  properly  employed  to  collect 
the  debts.  There  is  no  evidence  to  show  any 
defoult  by  the  defendants. 

Bomer,  Q.C.  and  W.  Baker  for  the  respondents. 
—The  certificate  shows  that  the  executors  received 
the  money  by  their  agent,  and  there  is  no  reason 
why  they  should  not  be  charged  with  it.  The 
affidavit  verifying  the  account  sufficiently  states 
the  facts.  If  they  are  not  sufficient  we  ask  for  a 
farther  inquiry. 

[Counsel  for  the  appellant  consenting,  the  affi- 
davits referred  to  in  the  certificate  were  read,  but 
they  only  stated  that  Hobson  received  moneys 
till  July  1881  without  paying  over  anything  to 
the  executors  after  June  1880,  and  did  not  state 
when  he  became  insolvent,  or  when  the  money 
came  to  his  hands.] 

Lord  Selborni!,  L.C. — I  think  that  in  this  case 
the  burden  of  proof  is  on  the  respondents,  who  seek 
to  charge  the  executors  with  tnis  money.  Sect. 
81  of  the  statute  22  &  23  Vict.  c.  35,  provides  in 
effect  that  trustees  shall  not  be  responsible  for 
any  banker,  broker,  or  other  person  with  whom 
trust  moneys  have  been  deposited  (which  I  under-  I 
Stand  to  mean  properly  deposited),  unless  it  can  I 


be  shown  that  that  loss  happened  through  their 
own  wilful  default.  The  statute  incorporated, 
generally,  into  instruments  creating  trusts  the 
common  indemnity  clause  which  was  usually 
inserted  in  such  instruments.  It  does  not  sub- 
stantially alter  the  law  as  it  was  administered  by 
courts  of  equity,  but  gives  it  the  authority  and 
force  of  statute  law,  and  appears  to  me  to  throw 
the  onuaprobandi  on  those  wiio  seek  to  charge  an 
execntor  or  trustee  with  the  loss  arising  from  the 
de&ult  of  an  agent  when  the  propriety  of  employ- 
ing one  has  been  established.  In  the  present 
case  Chitty,  J.  has  virtually  decided  that  in 
this  case  there  was  a  proper  employment 
of  an  agent  for  a  proper  purpose,  and,  as  far  as  I 
can  judge,  the  nature  of  the  case  justifies  that 
view.  Numerous  small  book-debts  had  to  be  col- 
lected, and  it  would  be  according  to  the  ordinary 
course  of  business  that  they  should  not  personally 
collect  them,  but  should  employ  some  proper  and 
respectable  person  to  do  so.  The  testator  was  a 
coal  merchant ;  one  of  his  executors  was  a  Ina- 
cuit  manufacturer,  and  the  othea  an  accountant. 
There  is  nothing  to  show  that  it  would  not  be 
a  reasonable  and  proper  way  of  discharging  their 
duty  for  the  executors  to  employ  an  agent  to  get 
in  the  small  debts,  and  the  court  below  has  held 
that  it  was  so  by  allowing  252.  as  a  remuneration. 
If  the  executors  had  received  this  money 
they  would  have  been  entitled  to  pay  the  agent 
for  collecting  it,  and  the  decision  of  the  court 
on  that  point  is  founded  on  the  opinion  expressed 
in  the  certificate  by  the  registrar,  that  he  con- 
sidered 25Z.  to  be  ample  remimeration,  which  in 
fact  came  to  this,  that  in  his  view  that  was  the 
proper  amount  to  be  allowed  for  the  remuneration 
of  the  agent.  Therefore,  on  the  judgment  xmder 
appeal,  and  on  the  certificate,  it  seems  to  me  we 
must  assume  the  employment  of  the  ag^ent  to 
have  been  right.  Then,  if  a  person  seeks  to 
charge  the  executors  with  a  loss  arising  from  the 
,de&ult  of  an  agent  whom  it  is  admitted  to  have 
been  reasonable  to  employ,  does  it  not  lie  on  him 
to  inform  the  court  of  the  circumstances  under 
which  the  loss  arose,  the  time  daring  which  the 
money  was  in  the  agent's  hands,  and  the  time  at 
which  the  insolvency  took  place  ?  This  having 
been  done,  the  executors,  on  the  other  hand, 
should  have  an  opportunity  of  showing  what 
efforts  they  had  made  and  what  means  they  had 
used  for  getting  in  the  money,  and  what,  if  any, 
were  the  difficulties  in  their  way.  Now,  it  appears 
to  me  that  in  this  case  the  person  on  whom  the 
onus  probandi  lies  has  failed  to  inform  the  court 
of  the  circumstances  which  it  was  absolutely 
necessary  for  the  court  to  know  before  it  could 
come  to  the  conclnsion  that  the  loss  by  the  agent's 
insolvencT  was  due  to  some  wilful  default  on  the 
part  of  the  executors.  That  being  so,  I  cannot 
help  thinking  that  the  judgment  now  appealed 
from  is  erroneous,  and  ought  to  be  reversed,  and 
we  do  not  think  that,  as  to  so  small  an  amount,  we 
ought  to  direct  any  further  inquiry. 

Cotton  and  Pbt,  L.JJ.  concurred. 

Appeal  aUoweA. 

Solicitors  for  the  plaintiffs,  Bum  and  Berridge. 

Solicitors  for  the  executors,  Learayd  and  Co. 
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May  6,  8, 10, 12,  and  28. 

(Before  Baggauat,  Cotton,  and  Likdlet,  L.JJ.) 

Eetiuswkll  v.  Watson,  (a) 

Vendor  and  purchaser — Unpaid  purchase  money — 
Lien — Betainer  of  deed  hy  vendor  to  secure  lien — 
Bgitter  county  —  West  Riding  of  Yorkshire 
Regutry  Act  (2^3  Anne,  c.  4) — AUominy  pur- 
eM$er  to  regitter  deed — Subsequent  purchase  of 
properly — Neglect  of  sub-purchaser  to  search  or 
inquire  for  original  registered  deed — Notice  to 
mrginal  vendor  thai  the  property  laas  being  dealt 
wim. 

In  regitter  eouniiea  U  t«  vnneeetsaru  to  enter  a 
ntemorial  ai  to  there  being  a  vendor  s  lien  on  the 
property  tehere  such  a  lien  is  not  conferred  by  any 
tndrumei^  in  writing. 

In  register  eouniies  a  purchaser  is  not  relieved,  by 
thefaei  of  the  deeds  being  registered,  from  inquir- 
ing for  or  examining  the  deeds. 

The  trueiees  of  a  charity  sold  land  to  X. ;  1500!., 
part  of  the  purchase  money,  remained  unpaid, 
and  the  vendor's  soliciior  D.  retained  tlie  convey- 
ance, which,  stated  in  tlhe  body  thereof  that  the 
fvU  consideration  had  been  paid,  and  luul 
indorsed  on  it  a  receipt  for  the  fuZl  consideration 
sianed  by  the  trustees.  Shortly  afterwards  D. 
aJuowed  the  purchaser  to  register  the  deed  in  the 
West  Miding  Registry  of  deeds,  but  afterwards 
retained  possession  of  the  deed,  as  the  balance  of 
parehase  money  was  never  paid.  X.  divided  the 
property  into  lots  for  building  purposes.  Two 
tots  were  conveyed  to  S.  (a  clerk  of  X),  each 
conveyance  stating,  but  untruly,  that  a  considered- 
tion,  named  therein,  had  been  paid.  H.  sold  one 
lotto  P.,  wlio  employed  no  solicitor,  but  allowed 
X  to  carry  out  the  transaction,  S.  having 
mortgaged  the  other  lot,  sold  the  equity  of  redemp- 
tion in  it  to  R.  Neither  P.  nor  R.  searched  the 
register  of  deeds  or  made  inquiries  as  to  the  con- 
veyance to  X. 

Eeid,  that  P.  and  B,  had  neglected  the  ordinary 
precautions  which  purchasers  in  a  regitter  county 
ought  to  take  by  making  such  searches  and 
inquiries,  and  that  such  neglect  would  have  had 
the  effect  of  leaving  the  lien  for  1500{.  chargeable 
on  the  lots  purchased  by  them;  but  tluU  D.,  as 
the  agent  of  the  origitial  vendors,  had  (on  tlie 
evidence)  been  aware  thatX.  was  about  to  sell  the 
property  in  lots,  and  that  the  purchasers  of  the 
lots  were  buying  on  the  faith  of  X.'s  title  being 
nnineumberei  by  lien  or  otherwise,  and  that  the 
lien  could  not  be  enforced  against  the  lots  sold  to 
P.orR. 
The  judgment  of  Fry,  J.  (46  L.  T.  Rep.  N.  8.  83  ; 
21  Ch.  Div.  685)  reversed  as  to  tlie  loU  of  P. 
ondB. 

Thx  plaintifEs,  Samael  Kettlewell,  Thomas  Ten- 
nant,  and  William  Beckett  Demson,  -were  the 
tiustees  of  a  charity  at  Leeds,  known  as  Jenkin- 
son's  Hospital,  and  were  seised  in  that  character 
of  certain  land  containing  aboat  fonr  acres  in  the 
n^hbonrbood  of  Leeds  and  within  the  West 
Biding  of  the  connty  of  York. 

ThCT  entered  into  an  agreement  on  the  21st 
Jsre  1882  (to  which  the  consent  of  the  Charity 
Commissioners  was  obtained)  to  sell  the  land  to 
B.  H.  Richardson  and  T.  H.  Watson,  land  and 
estate  agents,  in  fee,  for  25232.,  and  a  deposit  of 
^!3t.  was  then  paid  to  the  plaintiffs. 

(a)  Beported  I7  FsAHK  EVANS,  Eaq.,  BarrtetavKULaw. 


By  an  indenture,  dated  the  15th  Xor.  1872,  the 
plaintiffs  conveyed  the  land  to  Richardson  and 
Watson  and  their  heirs  (at  the  price  of  25231.,  a 
receipt  for  the  whole  of  which  was  indorsed  on 
the  deed  and  signed  by  the  plaintiffs),  as  to  one 
undivided  moiety  to  the  ose  of  Richardson,  his 
heirs  and  assigns,  and  as  to  the  other  undivided 
moiety  to  the  ase  of  Watson,  his  heirs  and 
assigns. 

Notwithstanding  the  indorsed  receipt,  nothing 
was  paid  at  the  time,  but,  to  secure  the  balance 
of  the  purchase  money  and  as  a  protection  to  the 
Hen  of  the  plaintiffs  therefor,  the  deed  was 
retained  by  Mr.  Dibb,  the  solicitor  for  the 
vendors. 

On  tbo  1st  Jan.  1873  the  sum  of  800Z.  was  paid 
by  the  purchasers,  in  part  payment  of  the  23002., 
leaving  a  balance  of  15001.  unpaid.  A  memorial 
of  this  indenture  was  registered,  on  the  10th 
Jan.  1873,  in  the  registry  office  for  the  West 
Riding  of  Yorkshire  at  Wakefield,  by  Mr.  Dibb, 
at  the  request  of  Richardson  and  Watson,  in 
accordance  with  the  agreement  of  the  21st  Jnne 
1872,  by  which  it  was  stipulated  that  interest  at 
5  per  cent,  per  annum  should  be  paid  on  the  par- 
chase  money  remaining  unpaid.  Interest  was  paid 
on  the  1500!.  down  to  the  Ist  July  1878,  but  m>ia 
that  date  no  interest  was  paid,  but  the  15001.  and 
interest  from  that  date  was  due. 

The  circumstances  under  which  Dibb  effected 
the  registration  and  the  intention  of  the  parties 
with  regard  to  the  registration  are  stated  in  the 
judgment  of  the  Court  of  Appeal 

On  various  dates  prior  to  the  year  1878  the 
purchasers,  Richardson  and  Watson,  parted  with 
the  whole  of  the  land  acquired  by  them  under  the 
conveyance  of  the  15th  Nov.  1872  to  a  large 
number  of  persons,  in  lots  for  building  purposes. 
On  the  17th  Feb.  1879  Richardson,  and  on  the 
12th  April  1878  Watson,  filed  a  petition  for  liqui- 
dation, and  the  affairs  of  the  former  were  so  liqui- 
dated, but  the  latter  was  subsequently  adjudi- 
cated a  bankrupt.  The  plaintiffs  proved  in  the 
bankruptcies,  but  did  not  claim  tneir  lien  as  a 
security. 

On  the  7th  July  1879  the  present  action  was 
commenced  by  the  vendors  against  such  of  the 
persons  who  had  so  acquired  title  to  portions  of 
the  land  in  question  through  Richardson  and 
Watson  as  it  was  thought  to  be  possible  to  fix 
with  notice  of  the  nonpayment  of  the  purchase 
money,  as  defendants. 

By  a  deed,  dated  the  Ist  Jan.  1874,  Richardson 
and  Watson  granted  825  square  yards  of  the  land 
to  A.  F.  Holroyd  in  fee ;  and  by  another  deed, 
dated  the  same  da^,  they  granted  another  piece 
of  the  land,  containing  821  square  yards,  to 
Holroyd  in  fee.  Holroyd  was  a  clerk  in  the 
office  of  Richardson  and  Watson,  but  it  was 
not  proved  that  he  had  any  actual  notice  of 
the  plaintiffs'  lien.  Each  deed  purported  to  be 
made  in  consideration  of  2001.  paid  by  Holroyd, 
but,  in  fact,  he  gave  no  consideration  for  either 
plot. 

By  two  deeds,  dated  respectively  the  27th  Feb. 
and  the  30th  March  1874,  Holroyd  granted  the 
twc  pieces  of  land  to  the  defendant  Padgett  in  fee 
by  way  of  mortgage. 

Padgett  had  no  actual  notice  of  the  plainti&* 
lien.  He  did  not  employ  any  solicitor  to  act  for 
him  in  the  case  of  eitner  mortgage,  but  left  it  to 
Richardson  and  Watson  to  manage  the  boainess. 
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though  he  did  not  authorise  them  to  employ  a 
solicitor  on  his  behalf. 

By  a  deed,  dated  the  12th  Feb.  1874,  Richardson 
and  Watson  granted  765  other  square  yards  of  the 
land  to  Eolroyd  in  fee.  He  had  then  no  notice  of 
the  lien,  and  he  gave  no  consideration,  though  the 
conveyance  purported  to  be  made  for  value. 

By  a  deed,  dated  the  13th  Feb.  1874,  Holroyd 
mortgaged  the  766  square  yards  to  one  Eastwood, 
and  by  a  deed,  dated  the  2nd  Sept.  1874,  Holroyd 
granted  the  equity  of  redemption  in  the  same 
piece  of  land  in  fee  to  Joseph  Roberts,  who  died 
in  May  1878,  having  devised  all  his  real  estate  to 
the  defendants,  James  Roberts,  H.  H.  Wylde,  and 
William  Richardson,  in  fee,  upon  certain  trusts, 
and  appointed  them  his  executors. 

Fry,  J.  on  the  30th  Jan.  1882  held  that  Padgett 
had  employed  Bichuxlson  and  Watson  as  his 
general  agents  to  manage  the  business  of  his 
mortgages  from  Holroyd,  who  was  himself  a 
volunteer,  and  that  it  was  their  duty  to  communi- 
cate to  him  their  knowledge  of  the  plaintiffs'  lien, 
and  consequently  that  Padgett  was  affected  with 
notice  of  the  lien. 

Fry,  J.  also  held  that,  as  Joseph  Roberts  had 
only  purchased  an  equitable  interest,  he  had  no 
equity  which  could  be  preferred  to  that  of  the 
plaintiffs.  His  Lordship  accordingly  gave  judg- 
ment against  Padgett  and  Roberts'  devisees ;  and 
also  gave  judgment  against  other  defendants  who 
had  purchased  portions  of  the  original  plot :  (46 
L.  -T  Rep.N.  S:  83;  21  Ch.  Div.  6^.) 

Roberts'  devisees  and  Padgett  appealed. 

Whileli<»-ne,O.C.  and  Bunting  for  the  devisees 
of  Roberts. — The  plaintiffs'  lien  is  in  the  nature 
of  a  charge  or  equitable  mortgage  for  the  amount 
of  the  purchase  money  remaining  due,  and  some 
memorandum  of  it  ought  to  have  been  registered 
under  the  statute  2  &  3  Anne,  c.  4.  By  the  omission 
to  register  the  lien  has  been  lost.  If  the  pur- 
chasers had  asked  for  the  original  conveyance, 
they  would  no  doubt  have  found  that  it  was  in 
the  possession  of  the  plaintiffs,  but  they  were 
not  bound  to  do  so.  but  were  entitled  to  rely  on 
the  register  as  showing  all  the  incumbrances : 

Moon  V.  Culmsrhouit,  27  Bear.  639 ; 

Ba  Wright' t  Jlortgage  Tnut,  28  L.  T.  Bep.  N.  S.  481 ; 
Xi.  Bep.  16  £q.  41 ; 

ITevt  r.  Pennell,  9  L.  T.  Bep.  N.  S.  285 1  2  E.  *  U. 
170; 

Credland  v.  Pottgr.  SO  L.  T.  Bep.  N.  S.  356 ;  31  L.  T. 
Bep.  N.  S.  522 ;  L.  Ben.  10  Ch.  A.pp.  8 ; 

A^a  Bank  y^Barry,  Ii.JBep._7  E.  £  I.  App.  135 : 


Chadwick  v.  Tumtr,  14  L.  T.  Bep.  N.  S.  86 ;  L.  Bep. 
1  Ch.  App.  310. 

The  plaintiffs  in  this  case  have,  moreover,  pre- 
cluded themselves  from  insisting  on  their  lien, 
for  all  parties  intended  that  the  land  should  be  sold 
in  lots— a  state  of  things  inconsistent  with  the 
lien  remaining — and  the  plaintiffs,  knowing  that 
the  property  was  being  sold  in  lots,  refrained  from 
giving  notice  of  the  lien  to  the  purchasers,  and 
permitted  them  to  pay  their  purchase  money  to 
Richardson  and  Watson : 

Earl  of  Jtrtey  v.  Briton  Arry  Company,  L.  Bep. 
7  Eq.  409 ; 

Smith  r.  Svant,  2  L.  T.  Bep.  N.  S.  227;  28  Bear. 
59. 

The  plaintiffs  by  registering  the  deed  led  the 
purchasers  &om  Richardson  and  Watson  to 
assume  that  the  sale  had  been  entirely  completed, 
and  that  Richardson  and  Watson  had  the  nght  to 


deal  with  the  land.  The  equity  of  these  defen- 
dants is  better  than  that  of  the  plaintiffs : 

Biee  t.  Rice,  22  L.  T.  Bep.  O.  S.  208 ;  2  Drew,  73; 

PhaUpi  T.  Pkiaip$,  5  L.T.  Bep.  N.  S.  655 ;  4  D*  O. 
F.  ft  J.  208. 

W.  Barber,  Q.C.  and  BardsteeU  for  Padgett. — 
In  addition  to  the  arguments  on  behalf  of  the 
other  appellants,  we  contend  that  Padgett,  by 
leaving  the  management  of  the  mortgages  to 
Richardson  and  Watson,  cannot  be  held  to  be 
affected  by  notice  of  the  hen.  He  is  a  purchaser 
for  value,  having  the  legal  estate.  He  really 
purchased,  not  from  Holroyd,  but  from  Richard- 
son and  Watson,  whose  interest  it  was  to  conceal 
incumbrances  from  him.  They  did  not  become 
his  agents  by  carrying  out  the  business  for  him : 

Sipin  V.  Pemberton.  32  L.  T.  Bep.  O.  S.  250;  4 
DTew.333;  32 1..T.Bep.  O.  S. 345;  SDe O.  F.& J. 
547  • 

Perry'r.  Hott,  2  L.  T.  B^.  N.  S.  585 ;  2  De  O.  F.  & 

H«ptMi«  v.iltMry,  31..  T.Bep.N.  S.  53;  2Qiff.  292. 

In  the  absence  of  actual  notice  the  title  on  the 
register  is  conclusive : 

Hine  r.  Dodd,  2  Atk.  275 ; 

Wyatt  r.  BarvnU,  19  Yes.  435 ; 

Ohadwiek  v.  Turner,  14  L. T.  Bep.  N.  S.  86;  L.  Bep« 
1  Ch.  App.  310. 
Cookton,  Q.C.  and  Langworthy  for  the  plaintifiEs. 
[They  were  not  called  on  as  to  the  necessity  for 
registering  the  lien]. — The  plaintiffs  have  beea 
guilty  of  no  misconduct  by  wnich  their  lien  could 
be  lost.  No  ground  for  placing  the  equity  of 
Roberts  higher  than  that  of  the  plaintiffs  has 
been  shown.  The  plaintiffs  took  some  precautions, 
but  Roberts  neither  inquired  nor  investigated  the 
title.  An  inouiry  would  have  resulted  in  the  dis- 
covery that  tne  plaintiffs  had  retained  the  deed, 
and  had  a  lien  on  it.  The  usual  course  was  fol- 
lowed in  allowing  the  deed  to  be  registered.  Snch. 
registration  was  necessaiy  to  complete  the  legal 
title  of  Richardson  and  Watson.  As  the  witnesses 
to  the  execution  of  the  deed  have  to  attend  the 
registration,  delay  might  have  been  inconvenient. 
A  vendor's  lien  cannot  be  waived  unless  there  is 
an  intention  to  waive  it ;  and  if  it  was  waived  as 
to  part  it  was  not  necessarily  waived  as  to  the  rest 
of  the  property : 

Jtadereth  r.  BymmoniAS  Yes.  329 ; 
P»to  V.  Hammond,  80  Bear.  495 ; 
Cromt  V.  General  Smersumary  and  Imutmtnt  Com- 
IKiny,  8  Be  G.  If.  &  G.  698. 

The  lien  is  not  a  new  charge,  but  part  of  the  old 
estate  of  the  vendors,  which  they  have  never  lost. 
The  absence  of  notice  to  Roberts  is  no  reason  why 
his  equity  should  be  preferred  to  that  of  tho 
vendors  : 

Mumfordr.  Stohwauor,  30  L<  T.  Bep.  V.  S.  859} 

L.Bep.l8iki.S56: 
PhiUipiY.  PhiUip$,  5  L.  T.  Bep.  N.  S.  655 ;  4  De  G. 

F.  &  J.  208  • 
Cavt  y.  Cave,  42  L.  T.  B^.  N.  S.  730;  15  Ch.  Dir. 

639; 
Btackhoutey.  Counteu  of  Jentn,  4  Ii.  T.  Bep.  N.  S. 

204 ;  1  J.  &  H.  721 ; 
Worthington  r.  Jlorgan,  16  Sim.  547. 

Padgett  was  equally  negligent.  He  had  also 
actual,  not  constructive  notice,  through  Richard- 
son and  Watson,  who  acted  as  his  agents : 

Brotherton  r.  Hatt,  2  Yam.  574 ; 

RoUand  r.  HaH,  24  L.  T.  Bep.  N.  S.  250 ;  25  L.  T. 
Bep.  N.  S.  191 ;  L.  Bep.  6  Ch.  App.  678: 

Bradley  y.  Biclut,  38  L.  T.  Bep.  K.  S.  810;  9Ch. 


CiT.188; 
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W^Uis  y.  PoUm,  9  L.  T.  Bep.  N.  S.  71 ;  3  De  G. 

J,  *  S.  586  j_ 
AUarbury  r.  WaOu,  27  L.  T.  Bep.  N.S.  301 ;  8  De 
O.M.&G.454. 

WhOdtome  and  Barber  replied. 

Cur.  adv.  vuU. 

May  28. — ^The  following  written  judgment  of 
the  conrt  was  delivered  by 

liiKSLET,  L.J, — ^The  facts  in  this  case  have  been 
already  reported,  and,  except  so  far  as  they  relate 
to  Dibb's  conduct,  to  which  aUusion  will  l>e  made 
presently,  it  is  unnecessary  to  add  to  the  state- 
ment of  them  in  that  report.  The  primd  facie 
light  of  an  unpaid  vendor  of -land  to  an  equitable 
lien  npon  it  for  the  amount'of  his  unpaid  purchase 
money  is  too  well  established  to  be  disputed.  The 
ririit  arises  whenever  there  is  a  valid  contracli^ia 
sue  and  the  time  for  completing  that  contnH^ 
has  arrived  and  the  pnrchase  money  is  not  duly 
pud.  There  is  no  necessity  for  the  vendor  to 
stipulate  for  the  lien;  and  although  the  lien 
ans^  from,  and  may  in  one  sense  be  said  to  be 
created  by  the  contract  of  sale,  still  no  contract 
to  confer  the  lien  is  necessary,  and  in  that  sense 
the  lien  may  be  said  to  arise  independently  of 
contract.  No  contract  to  confer  the  lien  bieing 
necessary,  it  follows  that  where  it  is  not  in  fact 
conferred  by  a  written  document  there  is  no  in- 
Btrument  creating  it  a  memorial  of  which  can  be 
r^^istered  under  the  provisions  of  the  statute 
2  &  3  Axine,  c.  4  The  vendor's  lien  is  in  this 
respect  like  a  deposit  of  deeds  as  a  security  for  a 
loan  without  any  memorandum  or  document 
showing  the  purpose  of  the  deposit.  Swmpter  v. 
Cooper  (2  B.  &  Ad.  223)  decided  that  the  statute 
does  not  apply  to  a  security  so  created,  and  no 
other  decision  would  be  in  accordance  with  the 
language  of  the  Act.  Such  cases  are  not  provided 
for  by  the  statute,  and  it  is  not  competent  for  this 
or  indeed  any  court  to  hold  a  transaction  to  be 
within  the  provisiona  of  a  statute  when  its 
language  clearly  does  not  apply  to  the  transaction 
in  question.  We  are  unable,  the-efore,  to  accede 
to  the  contention  that  in  this  case  the  vendor's 
lien  must  be  negatived  simply  on  the  ground  that 
no  memorial  of  it  was  registered.  The  answer  to 
that  contention  is,  there  was  no  document  of  which  a 
memorial  could  be  made.  The  Agra  Bank  v.  Barry 
(L.  Bep.  7  E.  &  L  App.  135)  is  a  valuable  authority 
to  show  that  a  purchaser  of  land  in  a  register 
county  is  not  bound  to  inquire  about  deeds  and 
documents  memorials  of  which  have  not  been 
roistered,  and  of  which  he  has  no  notice.  But 
that  case  has  reallv  no  bearing  on  the  present, 
and  the  reasoning  of  the  noble  lords  who  decided 
it  has  no  application  to  transactions  memorials 
of  which  are  not  required  to  be  made  or  regis- 
tered. Neither  can  we  accede  to  the  contontion 
that  in  register  counties  it  is  not  necessary 
for  a  purchaser  to  inquire  for  or  examine  deeds 
memorials  of  which  are  registered.  The  regis- 
tered memorials  themselves  give  very  little  infor- 
mation, and  the  object  of  the  statute  seems  rather 
to  be  to  let  people  know  what  they  are  to  inquire 
about  than  to  dispense  with  inquiry  respecting  deeds 
and  documents  memorials  of  which  are  registered. 
On  the  one  hand,  the  register  invites  a  pur- 
chaser's attention  to  the  documents  on  it ;  and 
on  the  other,  it  limits  his  inquiry  to  these 
documente,  unless  he  has  notice  of  others  from 
some  other  quarter.   The  common  practice,  more- 


over, certainly  is  in  accordance  with  this  view, 
and  primd  fade  a  purchaser  of  lands  in  a 
register  county  omits  ordiriary  precautions  if 
he  makes  no  mquiry  respecting  the  documents 
the  existence  of  which  is  disclosed  by  the  register. 
The  conveyance  of  the  15th  Nov.  1872,  from 
the  plaintiffs  to  Richardson  and  Watson,  was 
properly  entered  on  the  register,  but  neither 
of  the  appellants  searched  the  register  or 
made  any  inquiry  whatever  for  that  deed. 
Primd  facie,  therefore,  both  of  the  appellants 
omitted  to  take  reasonable  precautions;  and 
although  they  were  undoubtedly  land  fide  pur- 
chasers for  value  without  notice  of  the  plaintiffs' 
lien,  it  was  strenuously  contended  that,  not  having 
chosen  to  make  any  inquiry  for  that  deed,  they 
ought  to  be  treated  as  naving  had  notice  of  its 
retention  by  the  plaintiffs  and  of  their  lien  which 
they  preserved  by  retaining  it.  Fry,  L.J.  did  not 
decide  against  the  appellants  on  this  ground,  and, 
for  the  reasons  which  will  be  given  presently,  it  is 
not  necessary  to  consider  whether  he  might  have 
done  BO  or  not.  He  decided  Boberts's  case  on  the 
ground  that  his  estate  was  equitable  only,  and  this 
would  have  been  a  su£5cient  ground  if  there  were 
not  other  circumstances  in  the  case  affecting  the 
rights  of  the  plaintiffs.  The  Lord  Justice  decided 
aeainst  Padgett  on  the  ground  that  he  had  in 
effect  made  Bichardson  and  Watson  his  agents  to 
do  more  than  prepare  his  mortgage  and  register 
it,  and  that  he  had  through  them  notice  of  the 
plaintiffs'  lien.  We  feel  considerable  difficulty  in 
adopting  the  view  taken  by  the  Lord  Justice  of 
the  extent  to  which  Padgett  made  Bichardson  and 
Watson  his  agents,  and  of  the  notice  which  he 
had  through  them  of  the  plaintiffs'  lien.  Bat,  for 
the  reasons  which  wiU  be  stated  presently,  it  is 
not  necessary  to  say  more  upon  this  point. 
Assuming  all  the  foregoing  points  to  be  decided 
adversely  to  the  appellants,  there  are  circum- 
stances in  this  case  which  entitle  the  appellants 
to  succeed  in  their  contest  with  the  plaintiffs. 
These  circumstances  we  now  proceed  to  state. 
The  plaintiffs  were  trustees  for  a  charity,  and 
Dibb  was  their  law  clerk  and  agent.  They  allowed 
1500{.,  part  of  the  purchase  money,  to  remain 
unpaid.  They,  nevertheless,  ezpressly  sanctioned 
the  registration  of  the  conveyance  from  them- 
selves to  Bichardson  and  Watson.  The  plaintiffs 
left  the  further  completion  of  the  sale  entirely  to 
Dibb,  and  they  even  authorised  him  to  receive 
the  unpaid  purchase  money.  He  retained  the 
conveyance  for  them  as  a  security  for  it,  and  Mr. 
Denison,  the  acting  trustee,  knew  this.  Dibb  is 
unfortunately  dead.  But,  considering  the  plain- 
tiffs' answers  to  interrogatories,  the  proved 
existence  of  the  sale  plan  early  in  1873,  the  dates 
of  many  of  the  sub-sales,  the  descriptions  of  the 
parcels  in  them,  Dibb's  answers  to  letters  written 
to  him  by  solicitors  acting  for  sub-purchasers  and 
mortgagees,  the  dates  of  these  letters  and  the 
evidence,  we  cannot  avoid  the  conclusion  that 
Dibb  knew  perfectly  well  that  Bichardson  and 
Watson  wanted  their  deed  registered,  not  only  to 
protect  themselves,  but  in  order  that  they  might 
sell  the  property,  and  that  they  intended  to  sell 
it,  and  did  sell  it  in  lots,  and  knew  that  they 
were  selling  lot  after  lot  to  persons  who  made  no 
inquiry  for  the  registered  deed  which  he  held,  and 
who  bought  upon  the  faith  that  Bichardson  and 
Watson  were  the  owners  of  the  property  sold, 
and  able  to  sell  free  from  any  charge  or  lien. 
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Sibb  did  not  die  nntil  1875,  and  all  the  land  was 
not  sold  eren  then.  The  last  lot  was  not  sold 
until  Sept.  1877,  nearly  two  years  after  his  death. 
By  retaining  the  deed  as  he  did,  Dibb  could  at 
any  time  have  interfered  and  required  the  sub- 
purchasers to  pay  their  mone^  to  him  if  he  had 
thought  it  necessary  or  expedient  to  do  so ;  and 
Mr.  Denison's  evidence  shows  that  Dibb  relied  on 
this  power  as  a  sufficient  protection  to  the  plain- 
tiffs, his  clients.  Mr.  Denison's  evidence  also 
shows  that  he  knew  this,  and  that  he  relied  on 
Dibb's  vigilance  to  protect  their  interests.  In 
our  opinion,  the  conduct  of  Dibb  induced  par- 
chasers  of  the  portions  of  the  estate  sold  reason- 
ably to  believe  that  Bichardson  and  Watson  had 
power  to  deal  with  the  estate  as  absolute  owners 
free  from  the  lien  now  insisted 'on ;  and,  as  be  so 
acted,  the  plaintiffs,  who  left  everVtlung  to  him, 
cannot,  in  our  opinion,  assert  their  lien  against 
lots  purchased  without  notice  that  the  trustees 
desired  to  insist  on  their  lien,  even  though  such 
pnrchasers  have  an  equitable  title  only.  Fry, 
Ii.J.  appears  to  us  to  have  attached  too  little 
weight  to  Dibb's  knowledge  and  conduct,  and, 
differing  from  him  on  this  point,  we  are  of  opinion 
that  the  plaintiffs  are  not  entitled  to  enforce  their 
lien  against  the  appellants,  or  either  of  them,  and 
that  the  action  ought  to  be  dismissed  ag^unst 
them,  with  costn  both  here  and  below. 

Appeala  allowed. 

Solicitors  for  Boberts,  'Wylde,  and  Bichardson, 
Siekin  and  Graham,  for  Lodge  and  Rhodes,  Leeds. 

Solicitors  for  Padgett,  Layton  and  Jacguet,  for 
Seholefield  and  Son,  Dewsbury. 

Solicitors  for  the  plaintiffs,  Pat«r$on,  Snow,  and 
Eloxam,  for  Dibh,  Atkinton,  and  BraUhwaite, 
Leeds. 


Monday,  Feb.  25. 

(Before  CoTTOJf,  Bowzn,  and  Fet,  L.JJ.) 

ScHOLFnu)  V.  SrooNEB.(a) 

Marriage  aettlement  —  Covenant  to  aettle  after- 
acquired  property—  Gift  to  wife — Intemtwa  of 
donor. 

On  the  marriage  of  8.  and  hie  vnfe,  in  1870,  i&ree 
deedt  were  executed.  By  tlie  firtl,  freeholda  roere 
settled  for  the  benefit  of  husband  and  wife,  during 
their  joint  lives,  in  moieties ;  the  wife's  moiety  far 
separate  use  with  restraint  on  anticipaticm.  By 
the  second,  husband  and  wife  covenanted  that 
personal  property  ooming  to  the  wife  during 
coverture  should  be  settled  on  trust  for  htuhand 
and  wife  during  their  joint  lives  in  moieties,  the 
wife's  mxnefy  for  her  separate  use  taitk  retiraimt 
on  anticipation.  By  the  third,  the  wife's  father 
covenanted  to  pay  an  annuity  to  the  tritHees  on 
trust  for  the  husband  and  wife  during  their  joint 
lives,  in  moieties,  the  wife's  moiety  forher  separaie 
•use  with  restraint  on  anticipatton.  In  1874  8., 
for  value  received  from  the  wife's  fattier,  and  by 
his  direction,  assigned  his  interest  in  the  annuity 
to  the  same  persons  who  were  trustees  of  tM 
settlements,  on  trust  for  the  wife,  for  her  separaie 
use  for  life,  and  after  her  decease  on  the  trusts  of 
the  settlements.  In  this  deed  the  tteo  settlements 
were  recited,  but  not  the  deed  of  covenant  a*  to 
after-acc^ired  properly,  emd  Quire  was  no  dauee 
restraining  anticipation. 

(a)  BapcMd  by  W.  0.  Bisa,  Emh  B«tMer«tJ«w. 


Jn  1878  the  wife,  with  the  eoncurrenee  of  the  hus- 
band, purported  to  assign  to  a  mortgagee  all  her 
interest  in  the  annuity  under  the  deed  of  1874. 
Held,  that  the  interest  given  to  the  wife  by  the  deed 
of  1874  came  leithin  the  covenant  to  settle,  and 
therefore  all  the  interest  was  subject  to  the  restraint 
on  anticipation,  and  that  nothing  passed  by  the 
mortgage. 
Decision  of  PoUoch,  B.  (48  L.  T.  Bep.  N.  8.  ISfl) 

affirmed. 
Where  a  married  woman  has  entered  into  a  cove- 
nant to  settle  nfter-acquired  property,  and  pro- 
perly is  given  to  her  which  comes  within  the 
covenant,  any  expression  of  intention  by  the 
donor  that  it  shaU  not  be  affected  by  the  eovenaat 
is  inoperative. 
Be  Mamwaring's  Settlement  {L.  Bep.  2  Eq.  487) 

observed  upon. 
This  was  an  appeal  from  Pollock,  B.  sitting  £or 
Pearson,  J. 
The  facts  were  shortly  ae  follows : 
On  the  marriage  of  Mr.  and  Mrs.  Spooner  in 
1870  three  deeds  were  executed.  By  the  first 
freeholds  were  settled  for  the  benefit  of  husband 
and  wife,  during  their  joint  lives,  in  moieties ;  the 
wife's  moiety  for  her  separate  use  with  restraint 
on  anticipation.  By  the  second,  husband  and  wife 
covenanted  that  personal  property  coming  to  the 
wife  during  coverture  should  be  settled  on  trust 
for  husband  and  wife  during  their  joint  lives  in 
moieties,  the  wife's  moiety  for  her  separate  use 
with  restraint  on  anticipation.  By  the  third,  the 
wife's  father  covenantea  to  pay  an  annuity  to  the 
trustees  on  trust  for  the  husband  and  wife  during 
their  joint  lives,  in  moieties,  the  wife's  moiety 
for  her  separate  use  with  restraint  on  anticipa- 
tion. 

In  1874  Mr.  Spooner,  for  value  received  from 
the  wife's  father,  and  by  his  direction,  assigned 
his  interest  in  the  annuity  to  the  same  persons 
who  were  trustees  of  the  settlements,  on  trast 
for  the  wife,  for  her  separate  use  for  life,  and 
after  her  decease  on  the  trusts  of  the  settlements. 
In  this  deed  the  two  settlements  were  recited,  but 
not  the  deed  of  covenant  as  to  after-acquired 
property,  and  there  was  no  clause  restraining  anti- 
ciration. 

In  1878  the  wife,  with  the  concurrence  ot  the 
husband,  purported  to  assign  to  a  mortgagee  all 
her  interest  in  the  annuity  under  the  deed  of 
1874. 

Mr.  Spooner  afterwards  became  bankrupt,  and 
questions  having  arisen  as  to  how  the  wmuity  of 
5002.,  which  was  the  only  present  income,  ought  to 
be  dealt  with,  the  trustees  on  the  21st  Jan.  1882 
commenced  this  action  for  the  administration  of 
the  trusts  under  the  direction  of  the  court. 

On  the  19th  Jan.  1883  Pollock,  B.  declared  that 
the  moiety  of  the  annuity  of  5001.  assigned  by  the 
indenture  of  1874  was  within  the  covenant  to 
settle  after-acquired  property  contained  in  the 
second  of  the  deeds  of  1870,  that  no  part  thereof 
passed  by  the  mortgage,  and  all  further  pro- 
ceedings were  stayed. 

The  case  is  reported  in  48  L.  T.  Bep.  N.  S.  159, 
where  the  facts  are  fully  stated. 

From  this  decision  the  representatives  of  the 
mortgagee  appealed. 

P.  B.  Abraham  for  the  appellants. — A  covenant 
to  settle  after-acquired  property  does  not  indsde 
an  annuity  or  life  estate.     But  if  it  does,  this 
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covenant  does  not  include  this  snnTiity.  It  is 
usual  to  insert  express  trosts  as  to  annnities  and 
life  estates:  Davidson's  Precedents,  3rd  edit. 
voL  3,  p.  730.  Here  they  are  omitted,  and  it 
must  be  therefore  taken  that  that  was  done  in- 
tentionally. The  trusts  declared  do  not  apply  to 
aminities,  and  it  may  therefore  be  inferred  tnat  it 
was  not  intended  to  include  them.  It  ytob  the 
intention  of  the  father  that  the  annuity  was  not 
to  be  sabject  to  the  covenant : 

Be  Mainviaring'i8«ta»ment,  L.  Bap.  2  Eq,487 ; 
La  Be  JUnutt;  PoU  v.  Braatey  (48  L.  T.  Bep. 
N.  S.  155 ;  22  Ch.  Div.  275)  Chitty,  J.  dissented 
from  Se  Mainivaring'i  Settlement,  but  in  that 
case  there  were  special  circumstances. 

W.  Bairbw,  Q.C.  and  Lewin  for  the  plaintiffs, 
FiaAer,  Q.C.  and  E.  Ford  for  Mrs.  Spooner,  and 
J.  W.  MitUUeton  for  the  trustee  in  bankruptcy  ai 
the  hnsbaad,  were  not  called  on. 

GoTTOfK,  Ljr. — This  is  an  appeal  ^gainst  the 
dedaion  of  Pollock,  B.  that  a  certain  annuity 
settled  on  Mrs.  Spooner  in  1874  was  bound  by  a 
eovenant  contained  in  her  marriage  settlement 
encnted  in  1870.  This  covenant  is  in  the  widest 
toma.  It  is  a  covenant  both  by  the  inteuding 
Inuband  and  the  intending'  wife  that  all  the  estate 
and  effects  whatsoever,  both  real  and 
which  the  intended  wife  or  the  intended 
id  in  her  right  should  at  any  time  or  times 
during  the  intended  coverture  become  seised  or 
IXMsesaed  of,  or  entitled  to,  either  in  law  or  in 
equity  (with  an  exception  of  certain  things  which 
I  need  not  mention)  should  be  settled  as  to  real 
estate  in  manner  therein  mentioned, "  and  as  to 
personal  estate,  including  leaseholds  upon  the 
trusts  hereinafter  declared,  expressed,  and  con- 
tained concerning  the  same."  We  have  therefore 
a  covenant  expressly  extending  to  all  real  and 
perscmal  estate  to  which  the  lady  or  her  husband 
m  her  right  might  become  entitled  (except  certain 
particBlars  of  personal  estate)  with  a  declaration. 
that  the  trustees  should  stand  possessed  of  what 
WB8  included  in  the  covenant,  and  was  to  be 
assigTied  to  them  opon  certain  trusts.  Thus  far 
the  covenant  and  declaration  of  trust  clearly 
would  apply  to  this  annuity,  as  it  does  not  come 
within  the  exception  to  which  I  have  referred,  and 
was  given  to  Mrs.  Spooner  for  her  separate  use 
wiiboat  any  restraint  on  anticipation.  Then  there 
arises  nndcmbtedly  a  question  whether,  upon  the 
constmctian  of  the  covenant  to  settle,  it  ought  to 
he  held  that  no  trusts  are  declared  which  can  be 
held  to  apphrto  this  annuity,  in  which  case  it 
mig^  be  saia  that,  as  there  are  no  trusts  declared, 
then,  ev«n  if  the  trustees  are  to  take  this  annuity, 
it  mnst  be  held  by  them  upon  the  trust  declared 
I7  the  party  who  gave  the  annuity — ^that  is  to 
say,  to  Mrs.  Spooner— for  her  separate  use,  with  no 
restraint  on  anticipation.  I  thuk,  however,  that 
this  is  not  the  correct  view.  The  draftsman  has 
framed  the  declaration  of  trust  awkwardly. 
Immediately  after  the  words  "  upon  trust  to  stand 
posaoMed  tiiereof,''we  find  this:  "As  to  such 
port  thereof  as  shall  not  consist  of  money,  or  of 
such  stocks,  funds,  shares,  or  securities,  as  are 
herein  authorised  as  investments  or  of  annnities 
or  other  estate  or  interest  for  the  life  of  the  said 
Stixofaeth  Empeon  Lister,  or  for  any  term  or 
period  determinable  on  her  death,  to  convert  the 
same  into  money."  Then  we  have  another  clear 
psrentbesis:  "Bnt  as  to  any  reversionary  pro- 


perty or  interest,  not  until  the  same  shall  &I1  into 
possession,  unless  they  or  he  shall  consider  that 
the  deferring  the  conversion  will  not  be  advan- 
tageous to  uie  trust  estate."  We  find  then  a 
direction  that  life  annuities  and  securities  in  a 
proper  state  of  investment  are  not  to  be  con- 
verted. Then  the  trustees  are  directed  to  "  invest 
the  money  arising  from  such  conversion  with 
such  parts  of  the  said  personal  estate  as  shall 
consist  of  money  in  or  upon  such  stocks,  funds, 
shares,  and  securities,  as  hereinafter  mentioned." 
There  is  no  provision  there  as  to  any  stocks  or 
securities  in  a  proper  state  of  investment,  or  as 
to  annuities.  Then  it  proceeds :  "  And  during 
the  joint  lives  of  the  said  B.  L.  W.  Spooner  and 
Elizabeth  Empson  Lister,  pay  to  them,  or  permit 
them  to  receive,  the  interest,  dividends,  and 
annual  produce  thereof  in  equal  half  shares,"  the 
share  of  the  wife  to  be  for  Iber  sole  and  separata 
use  without  power  of  anticipation.  In  my 
opinion  the  words  "  the  interest,  dividends,  and 
annual  produce  thereof"  apply  not  only  to  the 
income  of  the  investment,  which  was  d^t  with 
in  the  parenthesis,  but  also  to  the  income  of  that 
which  was  before  supposed  to  be  vested  in  the 
trustees,  but  of  which  nothing  is  said  in  the 
parenthesis.  Mr.  Abraham's  argument,  if  carried 
to  its  results,  would  come  to  this,  that  consols  or 
a  mortgage,  or  anything  that  was  in  a  proper 
state  of  investment  for  the  purpose  of  this  settle- 
ment, would  not  be  dealt  with  in  the  direction  as 
to  what  was  to  be  done  with  the  interest,  divi- 
dends, and  n.TiTiTni.1  produce.  Those  words  are  not 
well  chosen  for  dealing  with  an  annuity,  but  we 
must  see  what  was  the  real  meaning  of  the 
declaration,  and,  as  far  as  I  can  see,  it  was  this, 
that  the  income  of  the  property  which  was  not 
money  nor  property  which  ought  to  be  converted  is 
dealt  with  here,  as  well  as  the  income  of  the  in- 
vestments directed  to  be  made  of  property  which, 
consisted  of  money,  and  of  the  proceeds  of  pro- 
p^y  which  was  to  be  converted  into  money. 
Whatever  the  consequences  may  be  where  the 
parties  have  entered  into  a  covenant,  we  have 
nothing  to  do  with,  but  to  construe  the  covenant 
and  give  effect  to  the  construction,  however  incon- 
sistent it  may  be  with  what  we  may  guess  to 
have  been  the  real  intention  of  the  parties.  Then 
it  is  said  that  the  settlement  executed  by  the 
father  in  1874  shows  that  he  did  not  intend  that 
the  covenant  should  operate  upon  the  annuity 
which,  by  his  direction,  was  assigned  in  trust  for 
Mrs.  Spooner,  and  that,  therefore,  the  annuity  is 
not  affected  by  the  covenant.  Kow,  suppose  the 
father  had  left  his  daughter  10,0001.  absolutely 
for  her  sole  and  separate  use,  and  had  said  in 
terms  as  clear  as  he  could  that  she  was  to  have  it 
absolutely,  and  that  it  was  not  to  be  settled,  it 
could  hardly  be  contended  that  this  10,0002.  was 
not  to  be  brought  into  settlement.  It  was  con- 
tended that  Be  Main  waring' t  Settlement  (L.  Bep. 
2  Eq.  487)  showed  that  we  ought  to  give  efEect  to 
the  intention  of  the  donor  if  ne  has  said  that  the 
property  was  not  to  come  into  settlement.  Un- 
douotedly  there  are  expressions  used  by  the 
learned  judge  who  decided  that  case  which  sup- 
port such  an  argument ;  but  what  the  decision 
comes  to  is  this,  that,  looking  to  the  trusts  of 
what  was  in  that  case  given  to  the  lady,  it  was 
not  property  which  could,  on  the  true  construc- 
tion of  the  covenant,  be  considered  coming  within 
it.     In  the  present  case  the  father  gave  to  Mrs. 
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Spooner  an  estate  for  life  to  her  separate  use, 
without  any  restraint  on  anticipation.  That  is,  in 
my  opinion,  clearly  within  the  covenant  contained 
in  the  marriage  settlement,  and  mast  be  treated 
as  settled  upon  the  trusts  therein  declared. 

BowEK,  L.J. — I  am  of  the  same  opinion.  Whether 
property  falls  within  a  covenant  to  settle  after- 
acquired  property  or  not  must  turn,  as  it  seems  to 
me,  upon  the  construction  of  the  covenant.  There 
has  been  laid  down  a  canon  with  reference  to  the 
construction  of  such  covenants,  that  when  you  find 
the  property  does  not  fit  the  trusts  of  the  settle- 
ment, tnen  you  may  assume  as  a  consequence  that 
it  was  not  intended  to  come  within  the  covenant 
at  all.  That  seems  to  be  good  sense.  But  that 
rule  itself  is  only,  to  my  mind,  a  rule  of  con- 
struction, and  the  question  must  be  whether,  on 
the  true  construction  of  the  covenant,  the  par- 
ticular property  falls  within  it  or  not.  If  that  is 
the  right  new,  it  cannot  be  material  to  consider 
the  intention  with  which  after-acquired  property 
has  been  given.  A  gift  is  not  less  a  gift  because 
the  donor  intends  tnat  it  shall  not  follow  the 
bargain  which  the  party  to  whom  it  was  given  has 
made  as  to  its  devolution.  Tou  may  look  at  the 
way  in  which  it  is  given  to  see  if  it  is  a  gift 
coming  within  the  terms  of  the  covenant  to  settle, 
but  no  declaration  of  intention  as  to  what  are  to 
be  the  consequences  can  have  any  effect.  It  was 
contended  by  Mr.  Abraham  that,  according  to 
the  true  construction  of  this  covenant,  life  annui- 
ties are  not  within  it  at  all,  for  that  the  instru- 
ment declares  no  trusts  which  can  apply  to  such 
annuities.  For  the  reasons  which  have  been 
given  by  Cotton,  L.J.  I  think  that  this  construc- 
tion &ilB.  It  seems  to  me  that  the  omission  from 
this  deed  of  the  provision  usually  inserted  in 
covenants  of  this  kmd  as  to  life  interests  of  the 
wife  is  immaterial  if  there  is  language  left  in  the 
deed  sufficient  for  the  purpose  of  dealing  with 
those  interests.  Then  Mr.  Abraham  contends 
that  this  annuity  does  not  fall  within  the  cove- 
nant because  the  re-settlement  shows  that  the 
father  did  not  intend  the  covenant  to  apply  to  it. 
Now,  this  intention  can  only  be  gathered  from 
the  terms  of  the  re-settlement  itself,  and,  although 
I  quite  admit  it  not  to  be  likely  that  the  framer 
of  the  re-settlement  intended  the  annuity  to  fall 
within  the  covenant,  stUl  I  do  not  find  anything 
which  distinctly  shows  a  contrary  intention. 
But  I  think  that  it  is  not  a  question  of  intention  at 
all.  The  question,  as  it  appears  to  me,  only  is,  not 
whether  the  father  intended  to  give  it  so  as  to  come 
within  the  covenant,  but  whether  he  did  in  fact 
give  it  in  such  a  way  as  to  come  within  the  cove- 
nant. He  Mainvcanng's  Settlement  (L.  Bep.  2  Eq. 
487)  decides  no  more  than  this,  that  property  does 
not  fall  within  the  covenant  to  settle  after- 
acquired  property  if  it  is  given  in  such  a  way 
that  it  will  not  fit  in  with  the  trusts  of  the  settle- 
ment. It  is  perfectly  true  that  language  is  used 
by  Sir  W.  P.  Wood  at  the  bottom  of  page  4.95 
which  would  lead  one  to  suppose  that  he  thought 
that  the  intention  of  the  parties  who  gave  could 
be  a  governing  consideration.  That,  however,  is 
not,  I  think,  the  basis  of  his  judgment,  and,  if  it 
was,  I  should  venture,  with  the  greatest  respect, 
to  say  that,  in  my  opinion,  it  coulcl  not  be  sup- 
ported. 

FsT,  L.  J. — ^The  question  in  this  case  is,  whether 
an  annuity  given  by  a  father  to  his  daughter 


during  the  joint  lives  of  the  daughter  and  her 
husband  falls  within  the  scope  of  the  covenant  to 
settle  her  after-acquired  property.  Mr.  Abraham, 
discussed  two  points  arismg  out  of  that  inquiry. 
The  first  is  one  of  considerable  moment,  viz., 
whether  the  intention  of  the  donor  can  operate  to 
take  a  gift  out  of  the  operation  of  the  covenant 
when,  but  for  such  expression  of  intention  the 
gift  would  have  fallen  within  its  operation.  _  Ha 
has  pressed  upon  us  the  case  jBe  Maimcaring't 
Settlement  (L.  Bep.  2  Eq.  487)  as  determining  that 
point  inliis  favour.  Now,  on  principle  it  appears 
to  me  to  be  impossible  that  that  question  can  be 
answered  in  the  aflirmative.  It  seems  to  me  that 
we  must  inquire  first  what  is  the  construction  of 
the  covenant  to  settle ;  next,  what  is  the  gift,  and 
that  if  the  gift  comes  within  the  scope  of  the 
covenant,  then  no  expression  of  intention  on  the 
part  of  the  donor  can  take  it  out  of  the  operation 
of  the  covenant.  In  construing  the  gift  we  must 
consider  what  is  the  subject-matter  of  the  gift, 
and  what  are  the  limitations  subject  to  which  it 
is  made,  and  if  it  is  found  that  those  limitations 
are  inconsistent  with  the  limitations  of  the 
covenant  to  settle,  then  the  court  may  well  con- 
clude that  the  subject-matter  of  the  gift  does  not 
come  within  the  operation  of  the  covenant.  The 
intention  of  the  donor  of  the  gift  cannot,  in  my 
judgment,  be  regarded  except  so  far  as  it  bears  on 
the  nature  of  the  gift  he  has  made.  The  same 
question  came  for  consideration  in  the  case  of  S» 
lUnutt  (48  L.  T.  Bep.  N.  S.  155 ;  22  Ch.  Div.  275- 
279).  Chitty,  J.  there  cites  the  observation  of 
Wood,  V.C.  to  this  effect :  "  She,  therefore,]'  that 
is  the  donor,  "means  to  say,  I  do  not  intend 
this  portion  of  my  daughter's  property  to  bo 
comprised  in  her  settlement.  I  intend  that 
she  shall  take  it  upon  this  express  condition, 
that  it  shall  not  be  settled."  Upon  that  Chitty,  J. 
made  this  observation:  "I  respectfully  dissent 
from  that  proposition,  and  I  tnink  I  ought  on 
principle  to  dissent  from  it,  if  it  is  meant  that  I 
am  to  regard  the  testator's  intention  when  it  is 
expressed  in  some  maimer  which  is  not  legally 
binding.  Taking  the  whole  judgment  together,  I 
think  the  Vice- Chancellor  intended  to  decide  as  a 
question  of  construction  of  the  will,  that  the  gift 
was  such  that  it  did  not  fall  within  the  scope  of 
the  covenant ;  in  other  words,  that  it  did  not  fit 
the  covenant.  That  may  be  treated  as  a  question 
simply  of  construction  of  the  wUI,  and  ii  so,  of 
course  the  decision  does  not  bind  me  in  any  way." 
In  those  observations  of  Chitty,  J.  I  entirely  con- 
cur. Then  there  arises  the  second  question,  which 
is,  whether  the  covenant  to  settle  operates  upon 
the  gift  so  made  P  The  general  words,  "  all  the 
personal  estate  of  which  the  said  Elizabeth 
Empson  Lister  shall  at  any  time  during  the  said 
intended  coverture  become  possessed  of  by  gift  or 
any  other  means  whatsoever,"  as  it  appears  to  me 
properly  include  an  annuity  of  this  kind.  But  the 
matter  does  not  rest  there,  oecanse  the  subsequent 
exception  of  life  annuities  from  the  trust  for  con- 
yersiou  shows  that  an  annuity  was  intended  to  be 
included  within  the  operation  of  the  covenant. 
Then  comes  the  farther  qnestion :  Are  the  tmsts 
declared  in  the  covenant  so  inconsistent  with  the 
nature  of  the  annuity  given  by  the  deed  of  re- 
settlement that  it  is  clear  the  covenant  cannot 
include  it  P  The  covenant  might  have  been  more 
artistically  drawn,  but  I  think,  as  has  been  pointed 
oat  by  Cotton,  L.  J.,  that  the  words  are  sufficient 
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to  declare  trusts  of  this  annuitj.  There  is  an 
express  declaration  that  all  the  personal  estate 
shall  be  held  by  the  trustees  upon  trust  during 
the  joint  lives  of  Mr.  and  Mrs.  Spooner  to  pay  to 
them  the  annual  profits  thereof  in  equal  naif 
shares.  It  appears  to  me  that  the  annual  produce 
of  the  annuity  is  the  sum  that  the  annuity  pro- 
duces in  each  year,  and  although  more  appropriate 
words  might  have  been  us^  those  are  quite 
adequate  to  include  the  instalments  of  the  annuity. 

Solicitors  for  plaintiffs,  Williamaon,  HUl,  and 
Co.,  for  England  and  Son,  Howden,  Yorkshire. 

Solicitors  for  the  mortgagees,  Lougada  and 
Emanuel. 

Solicitors  for  the  trustee  in  bankruptcy,  Lousada 
and  Emanuel,  for  W.  H.  and  H.  F.  Davies,  Weston- 
super-Mare. 

Solicitors  for  Mrs.  Spooner,  Mead  and  Daubeny, 
for  WtUiam  Smith,  Weston-super-Mare. 


Saturday,  March  8. 

(Before  Cotton,  Bowxn,  and  Fat,  L.JJ.) 

Be  Stoeb.  (a) 

Lunacy — Divorce— Illegitimate  child — Suit  to  per- 
petuate tettimony — Bides  of  Court  1883,  Order 
XXXVU.,  r.  36. 

A  bmatie,  havinq  several  children,  obtained  a 
divoree  from  his  wife  on  the  ground  of  her 
adtdtery.  It  w<u  alleged  that  one  of  the  children 
bom  before  the  divoree  VHis  iUegiiimate,  and  the 
committee  presented  a  petition  that  proeeedinas 
might  be  taken  to  perpetuate  the  testimony  of  the 
illegitimacy. 

Held,  that  the  proprr  course  teas  for  the  court  to 
settle  some  of  the  lunatic's  property  on  his 
children,  and  the  legitimate  chUaren  havina  raised 
the  question  as  to  the  right  of  the  child  who  it 
was  alleged  was  iUegitvmate  to  participate,  could 
then  bring  an  action  to  perpetuate  the  testimony. 

Ok  the  6th  Nov.  1880  C.  M.  Stoer  was  found 
Innatic  by  inquisition. 

By  a  decree  of  the  21st  Feb.  1882  the  marriage 
of  tne  lunatic  and  his  wife  was  dissolved  on  the 
ground  of  adultery  committed  by  the  wife. 

On  the  23rd  May  1879  the  lunatic's  wife  ^ve 
birth  to  a  child  who  was  alleged  by  the  committee 
and  the  lunatic's  next  of  km  to  be  illegitimate. 
Before  the  birth  of  this  child  there  had  been  nine 
children  of  the  marriage. 

The  committee  presented  a  petition  in  the 
matter  of  the  lunacy  asking  that  he  might  be  at 
liberty,  on  behalf  of  the  lunatic  or  otherwise,  as 
the  court  might  direct,  to  prosecute  an  action 
under  Order  XXXVII.,  r.  35,  to  perpetuate  the 
testimony  as  to  the  illegitimacy  of  the  child  bom 
on  the  23rd  May  1879.  The  matter  having  been 
referred  to  the  master,  he  reported  in  favour  of 
prooeedin^  being  taken. 

The  petition  was  now  heard. 

Codkson,  Q.C.  and  BuaseU  Boberts  for  the  peti- 
tioner.—Rule  36  of  Order  XXXVII.  is  copied 
from  5  4  6  Vict.  c.  69,  by  which  suits  for  per- 
petuating testimony  are  regulated.  In  this  case 
the  difficulty  is  as  to  the  person  who  ought  to 
take  the  proceedings.  The  rule  provides  that 
they  shall  be  taken  by  some  person  who  would, 
nnaer  the  circumstances  alleged  by  him  to  exist, 
(<a)  Bcpoited  b7  W.  0.  Bus,  JEni.,  Builit«r.«t-Law. 


become  entitled,  on  the  happening  of  some  future 
event,  to  some  estate  or  interest.  The  lunatic 
has  no  interest,  but,  if  a  small  part  of  the  pro- 
perty is  settled  on  the  children,  they  will  have  an 
interest  in  the  matter,  and  can  then  raise  the 
question  as  to  which  of  them  are  legitimate  : 

Lord  Durtlcy  v.  Fibthardinge  Berkeley,  6  Ves.  251 ; 

Qwmsy  v.  Oum«y,  8  L.  T.  Bep.  N.  S.  380 ;  1  H.  & 
H.413. 

Warmington,  Q.C,  for  the  next  of  kin,  sup- 
ported the  petition. 

Cotton,  L.J. — In  the  special  circumstances  of 
this  case  it  appears  desirable  that  proceedings 
should  be  taken  to  perpetuate  the  testimony  as  to 
the  illegitimacy  of  the  child,  which  question  must 
be  decided  at  the  death  of  the  lunatic.  The  best 
way  of  doing  this  will  be  to  make  a  settlement  of 
some  part  of  the  lunatic's  property  upon  his 
children,  and  the  legitimate  children  may  then 
raise  the  question  of  the  right  of  this  child  to 
participate,  and  may  commence  an  action  to  - 
perpetuate  the  testimony.  But  before  the  court 
sanctions  such  a  settlement,  the  matter  must  be 
brought  before  us  in  our  private  room,  where  a 
statement  must  be  produced  showing  what  fund 
there  is  in  court  available  for  that  purpose,  what 
evidence  it  would  be  advisable  to  procure,  and 
whether  such  evidence  would  prove  the  illegiti- 
macy of  the  child,  and  also  what  would  be  the 
probiable  cost  of  the  proceedings  to  perpetuate 
the  testimony.  If  a  settlement  is  made,  the 
proper  trusts  will  be  for  the  lunatic  for  life,  and 
after  his  death  for  his  children  living  at  his  death 
who  shall  attain  twenty-one,  or  being  daughters 
shall  marry  under  that  age,  and  if  no  child  shall 
take  an  interest  then  for  the  next  of  kin  of  the 
lunatic  living  at  his  death.  And  there  must  be  a 
power  of  revocation  reserved  to  the  lunatic,  as  ho 
may  recover.  No  order  can  at  present  be  made  on 
the  petition. 

BowEN  and  FsT,  L.JJ.  concurred. 

Solicitor  for  petitioner,  J.  JET.  Daniel. 

Solicitor  for  next  of  km,  /.  B.  Wheeler. 


May  14  and  June  10. 

(Before  Basqalult,  Corroir,  and  Linslbt,  L.JJ.) 

Gbapton  v.  Watson,  (a) 

Trade  mark — Design — Infringement — Primd  facie 
case— Injuncticmr— Costs— B.  8.  0.  1883,  Order 
LXV.,  rr.  8,  9. 

Both  plaintiffs  and  defendants  were  calico  printers. 
The  plaintiffs  had  registered  fowr  designs,  and  some 
months  after  registration  discovered  that  good* 
bearing  desiana  similar  in  effect  to  theirs  were 
being  sold  by  the  defendants.  The  defendants' 
designs  did  not  actually  produce  the  minuHas  of 
the  plaintiffs'  designs,  but  they  were  a  cmnbina' 
tion  of  similar  drawings  so  arranged  and  coloured 
as  to  produce  a  similar  effect.  The  defendants 
admitted  that  they  had  submitted  the  plaintiffs' 
designs  to  their  artist  in  Paris  so  that  lie  might, 
whilst  producing  the  same  effect,  which  was  the 
fashion  in  vogue,  avoid  imit<Mng  the  minuticB  of 
the  plaintiff^  designs. 

The  question  arose  whether  a  registered  design,  eon- 
sisting  of  a  dominant  and  of  subordinate  part* 
so  arranged  as  to  produce  a  certain  general  effect. 


(a)  BaporMd  by  W.  0.  Bus,  £«].,  B«ilater«t-Law. 
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eovM  be  infringed  by  a  design  producing  a  similar 
effect,  although  audi  design  imitated  neither  the 
douMMont  nor  the  subordinate  parts  of  tlis 
origiiual  and  registered  designs.  It  teas  contended 
that  general  effect  could  not  be  registered. 

Meld,  that  the  plaintiffs  having  established  a  prima 
facie  ease,  on  the  balance  of  convenience  and  in- 
eanvenienee,  an  interlocutory  injunction  must  be 
granted  until  the  hearing  of  the  action. 

Decision  of  ChUty,  J.  (60  L.  T.  Bep.  N.  8.  420) 
affirmed. 

Per  Cotton,  LJ. :  Where  a  registered  design  is 
hnoton  to  a  person  who  produces  a  design  like 
thai  which  ts  registered,  the  burden  of  proving 
tliai  the  registered  design  has  not  been  copied  is 
thrown  on  him. 

In  the  ease  of  an  interlocutory  injunction  the  Court 
refused  to  make  an  order  that  the  costs  should  be 
Mlowed  on  the  higher  scale,  though  an  important 
question  was  raised. 

This  was  an  appeal  from  a  decision  of  Chitftj,  J. 
granting  an  interlocutory  injimciiion. 

The  plaintiffs,  Messrs.  F.  W.  Grafton  and  Co., 
are  calico  printers  at  Manchester;  and  the  defen- 
dants are  Messrs.  William  Watson  and  Co.,  who 
are  engaged  in  the  same  trade,  also  at  Mul- 
ches ter. 

The  plaintiffs,  in  October  last,  registered,  nnder 
the  Copyright  of  Designs  Acts  of  1842, 1858,  and 
1875,  four  designs  as  applicable  to  the  orna- 
menting of  articles  comprised  in  the  class  which 
includes  calico  goods.  This  action  was  com- 
menced in  January  last,  claiming  {inter  aHa)  an 
injunction  to  restrain  the  defend^ts,  during  the 
continuance  of  the  plaintiffs'  rights,  from  printing 
or  selling  any  ^ods  not  of  the  plaintiffs'  manu- 
facture to  which  should  have  been  applied  any 
design  of  the  plaintiffs  registered  under  the  Act, 
or  any  design  being  a  fraudulent  or  obvious  imi- 
tation of,  or  only  colourably  different  from,  the 
plaintiffs'  registered  designs,  and  from  repre- 
senting that  goods  not  of  the  plaintiffs'  manu- 
facture, printed,  sold,  or  exposed  for  sale  by  the 
defendants,  are  goods  printed  by  the  plaintiffs  or 
bearing  the  registered  designs  of  the  plaintiffs. 
The  nature  of  the  dispute  between  the  parties  will 
be  best  understood  by  a  particular  instance.  One 
of  the  plaintiffs'  designs  consisted  of  an  acorn  in 
its  cup,  with  its  stalk,  and  some  sprigs  of  leayes, 
and  when  used  for  printing  on  calico  the  acorns 
were  arranged  at  regular  intervals,  and  the 
sprigs  of  leaves  arranged  regularly  between  the 
acorns,  so  as  to  form  a  regular  continuous  pattern. 
In  some  cases  the  acoms  and  sprigs  were  printed 
in  a  dark  colour,  with  a  lighter  edge,  on  a  white  or 
light  ground,  thus  giving  an  embossed  or  velvety 
appearance  or  effect  to  the  pattern.  Various 
colours  were  employed  by  the  plaintiffs.  The 
defendants  employed  for  printing  on  their  goods 
a  design  consisting  of  a  mangosteen  (an  oriental 
fruit)  and  a  sprig  of  leaves,  and  these  were  ar- 
nm^ed  on  the  calico  similarly  to  the  acorn  and 
sprig  on  the  plaintiffs'  goods,  and  were  printed  in 
very  similar  colours.  This,  it  was  contended, 
was  an  infringement  of  the  plaintiffs'  "acorn" 
design.  It  was  admitted  that  the  outlines  and 
component  parts  of  the  two  designs  were  diffe- 
rent, but  it  was  said  that  the  general  style  and 
aspect  was  the  same,  and  that  consequently  there 
was  an  infringement.  It  appeared  that  the  de- 
signer in  Paris  employed  by  the  defendants  had 


had  the  plaintiffs'  patterns  handed  to  him  at  the 
time  he  was  preparing  designs  for  the  defen- 
dants, but  was  instructed,  while  producing  the 
same  effect,  which  was  the  fashion  then  in  vogue, 
not  to  copy  them,  though,  in  effect,  to  imitate 
them  as  far  as  the  law  allowed. 

The  case  came  before  Chitty,  J.  npon  motion 
for  an  interlocutory  injunction  in  Jiareh 
last,  and  his  Lordship  granted  the  injbnction, 
holding  that  the  defendants'  design  was  a 
"  fraudulent  or  obvious  imitation  "  within  sect.  58 
of  the  Patents,  Designs,  and  Trade  Marks  Act  of 
1883,  and  conld  not  nave  been  produced  without 
copying  the  ideas  of  the  plaintiff's ;  and  that  upon 
the  balance  of  convenience  and  inconvenience, 
especially  having  regard  to  the  ephemeral  value 
of  a  trade  of  this  kind,  the  plaintiffs,  who  had 
made  out  a  prima  facie  case,  were  entitled 
to  an  injunction  untu  the  trial  of  the  action 
or  further  order,  with  the  usual  undertaking  in 
damages. 

The  case  in  the  court  below  is  reported  50  L.  T. 
Eep.  N.  S.  420. 

From  this  decision  the  defendants  now 
appealed. 

Aston,  Q.C.,  Ince,  Q.C.,  and  JE.  W.  Byrne,  tor  the 
appellants. — ^The  case  made  out  by  the  plaintiffs  is 

not  sufficiently  strong  to  entitle  them  to  an  inter- 
locutory injunction.  The  defendants,  in  the  pre- 
paration of  their  design,  employed  independent 
thought  and  labour  and  introduced  new  ideas  in 
order  to  produce  a  result  different  from  that  of 
the  plaintiffs.  They  were  justified  in  looking  at 
the  plaintiffs'  design  for  the  purpose  of  ascer- 
taining the  prevailing  fashion,  and  in  adopting 
the  general  style  and  effect,  so  long  as  they  did 
not  servilely  copy  that  design  or  use  the  same 
elements  and  combinations.  The  dominant  and 
the  subservient  parts  of  the  plaintiffs'  design 
being  essentially  different  from  those  of  the 
defendants,  it  could  not  be  said  that  there  had 
been  any  infringement  by  them.  What  the 
plaintiffs  really  seek  to  obtain  is  an  injunction 
against  the  use  of  a  similar  style  and  result 
which,  it  is  submitted,  are  things  that  cannot  be 
registered.  When  a  design  is  registered  b^ 
depositing  a  pattern  or  sample  the  proprietor  is 
cor  fined  to  that  particular  combination,  and  when 
there  is  no  reproduction  of  the  whole  design  in 
all  its  component  parts  by  using  substantially  the 
same  combination  there  is  no  infringement.  At 
all  events,  the  plaintiffs'  case  is  far  too  doubtfol 
to  entitle  them  to  an  interlocutory  injunction,  and 
the  only  order  that  ought  to  be  made  adversely  to 
the  defendants  would  be  to  leave  the  question  to 
be  decided  at  the  trial  of  the  action  upon  an 
undertaking  by  the  defendants  to  keep  an  account 
in  the  meantime.  If  the  defendants  are  pro- 
hibited from  selling  the  goods  the  loss  to  tneir 
trade  and  connections  may  be  enormous,  and  may 
ruin  their  business  for  years  to  come.  On  the 
other  hand,  if  they  are  ordered  to  keep  an 
account,  and  it  turns  out  they  are  wrong,  the 
plaintiffs  will  get  all  the  profits  made  by  the  sale 
of  the  goods,  and  the  defendants  will  not  suffer. 
The  injunction  is  not  necessary  to  deter  manufiEkC- 
turers,  as  the  fact  that  the  defendants  arc  ordered 
to  keep  an  account  will  be  sufficient.  Thej 
referred  to 

MitehMr. Henry.  43  L.  T.  ltqMI.S.186|  IS  Ch. 
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XeCrat  ▼.  HoldswoHh,  23  L.  T.  Bep.  N.  S.  41i;  L. 

Bap.  6  Ch.  App.  418 ; 
Thorn.  T.  SydoMi,  %  L.  T.  B«p.  N.  S.  15. 

The  Solieitor-General,  Bighy,  Q.C.,  and  0.  L. 
Clare,  for  the  plaintiffs,  were  not  called  on. 

BAGSAiiAT,  L.J. — ^We  will  not  trouble  yon,  Mr. 
Solicitor-General.  This  appeal  has  been  brought 
in  an  action  commenced  by  the  plaintiffs  to 
restrain  the  infringement  by  the  defendants  of 
the  plaintiffs'  copyright  design.  Upon  the  state- 
ment of  claim  being  filed  an  application  was 
made  for  an  injunction,  and  on  the  16th  March 
Chitty,  J.  made  the  order  restraining  the  defen- 
dants from  printing  or  producing,  or  exposing  for 
sale,  or  selling,  any  goods  not  being  of  the  plain- 
tiffs' manufacture  to  which  shall  have  been 
applied   any   design  of  the    plaintiffs  registered 

Sursuant  to  the  Copyright  of  Designs  Act,  or  any 
esign  being  a  frandnlent  or  obvious  imitation  of 
the  plaintiffs'  said  registered  designs.  Now  I 
wUl  abstain  i^  much  as  I  possibly  can  from  any 
intimation  of  any  opinion  as  to  whether  there  has 
or  has  not  been  any  piracy  of  the  plaintiffs' 
copyright.  It  is  clear— I  think  it  has  teen  sub- 
stantially admitted — that  there  is  a  question,  and 
a  very  serious  and  important  question,  to  be 
decided  at  the  hearing  of  the  action.  I  say  it  has 
been  sabstantially  admitted,  because  the  course 
pursued  by  the  defendants  in  the  preseat  case 
recognises  the  fact  that  there  is  a  question  to  be 
tried.  When  an  application  was  made  so  long 
ago  as  last  Febroary  to  expedite  the  hearing,  they 
declined  to  accede  to  it  (I  am  now  taking  the 
statement  made  in  court  to-day)  on  the  then 
existing  materials,  though  the  then  existing 
materials  were  substantiaUy  what  we  have  had 
before  us.  Therefore  it  is  quite  clear  upon  the 
materials  as  thev  stand  that  there  is  a  question  to 
be  tried,  and  that  the  materials  are  not  in  the 
opinion  of  the  defendants  sufficient  to  try  the 
question.  Now  what  should  be  done  in  a  case  of 
wis  kind?  One  of  two  courses  is  ordinarily 
adopted  by  the  court  under  the  circumstances: 
either  to  grant  an  injunction  restraining  the 
repetition  of  the  alleged  piracy  as  against  the 
defendants;  or,  on  the  other  hand,  to  put  the 
defendants  on  an  undertaking  to  keep  an 
Bcoonnt.  In  the  one  view  of  the  case,  namely, 
the  plaintiffs  obtaining  an  injunction,  they 
viU  be  answerable  in  damages  in  respect 
of  any  loss  occasioned  to  the  defendants  by 
reason  of  the  pendency  of  an  injunction  to 
which  it  may  eventually  be  found  the  plain- 
tiffs are  not  entitled ;  and  on  the  other  hand,  if  the 
account  is  kept  by  the  defendants,  and  honestly 
kept,  which  tnere  is  no  reason  to  doubt  in  the 
present  case,  there  is  a  means  by  which  the  plain- 
tiffs wonld  be  to  some  extent  indemnified  if  there 
shonld  be  a  decision  ultimately  in  their  favour. 
Between  those  two  modes  of  proceeding  we  have 
now  to  decide.  On  the  one  hand  it  has  been 
Mrly  argued  on  the  part  of  the  defendants,  and 
I  thmk  there  is  force  in  the  argument,  that  it 
may  be  difficult  to  altogether  pat  them  in  the 
same  position  if  an  injunction  is  granted,  and  it 
eventually  turns  out  the  injunction  should  not 
have  been  granted,  as  they  would  have  been  if 
there  had  been  no  such  injunction.  There  must 
be  inconvenieDce,  and  possibly  loss,  to  some 
extent,  of  the  full  amount  of  profit  which  but  for 
such  injunction  they  would  nave  made ;  but  on 
the  other  hand  there  is  the  same  difficulty  if  the 


defendants  are  put  on  an  undertaking  to  keep  an 
account,  and  tne  plaintiffs  eventually  succeed; 
they  will  not — ^the  plaintiffs  cannot  in  manv  cases 
— recover  the  full  amount  of  profit  which  they 
would  have  been  entitled  to  derive  from  their 
invention  in  the  event  of  there  being  ultimately 
a  decision  in  their  favour.  There  is  inconvenience 
on  both  sides,  and  certainly,  as  far  as  I  can  form 
an  opinion,  a  probability  that  in  neither  case  can 
the  party  who  has  to  submit  to  restrictions  ulti- 
mately recover  all  he  wonld  have  been  entitled  to. 
But  we  must  decide  which  of  these  two  incon- 
veniences must  be  submitted  to.  The  first  and 
very  obvious  observation  to  be  made  is  this :  The 
defendants  have  brought  it  upon  themselves.  It 
may  be  that  in  the  event  they  may  show  they  are 
entitled  to  do  that  which  they  have  done,  and  of 
which  the  plaintiffs  complain;  but  they  start  by 
the  assertion  of  a  right  to  go  as  near  to  the  line 
as  they  possibly  can,  recognising  fully  that  they 
must  not  go  over  the  line,  and  that  they  must  not 
be  guilty  of  any  fraudulent  or  obvious  imitation 
of  the  plaintiffs'  designs.  We  have  that  view 
of  the  case  strengthened  by  the  fact  that 
the  defendants  considered  the  plaintiffs'  design 
— ^which  was  producing  in  calico  an  imitation 
of  the  effect  produced  in  silk  or  velvet  in  Paris — 
took  patterns  of  the  French  workmanship  which 
they  desired  to  apply  in  calico,  and  also  some  of 
the  plaintiffs'  registered  designs,  put  them  into 
the  hands  of  their  own  designer,  and  said,  "  Gro  as 
close  as  you  can,  bnt  mind  take  care  that  you  do 
not  go  over."  They  warn  him,  and  in  nine  cases 
out  of  ton  in  similar  cases  a  similar  warning  is 
given.  Then  you  have  the  affidavit  of  the  man 
who  made  the  design  from  the  materials  so  given 
to  him  by  the  defendants,  in  which  he  says  that  he 
did  not  make  a  fraudulent  or  obvious  imitation. 
He  may  perhaps  form  a  very  different  estimate 
from  what  a  jury  or  a  judge  will  arrive  at  before 
whom  the  matter  comes  ultimately  to  be  tried.  It 
cannot  be  assumed  that  the  view  expressed  by  a 
man  who  has  a  pretty  strong  interest  in  the 
matter  is  necessarily  to  decide  the  case.  If  it  did 
the  court  would  be  bound  to  interfere  in  no  way, 
either  by  injunction  or  by  directing  an  account. 
I  think,  therefore,  if  an  inconvenience  is  to  be 
sustained  on  one  side  or  the  other,  the  persons  who 
are  to  bear  the  inconvenience,  having  regard  to  all 
the  circumstances  of  the  case,  are  the  defendants 
who  have  brought  it  on  themselves  by  endeavour- 
ing, as  far  as  they  safely  can,  to  imitate  the 
designs  of  the  plaintiffs.  I  think,  therefore,  that 
they  ought  to  bo  the  persons  to  suffer  the  incon- 
venience. I  should  have  been  of  that  opinion  if 
the  case  had  been  before  me  for  the  first  tune,  if  I 
had  been  the  judge  of  first  instance  before  whom 
it  was  tried ;  but  that  opinion  is  very  much  con- 
firmed in  my  mind  when  I  find  the  learned  judge 
before  whom  the  case  was  brought  came  to  the 
conclusion  that  the  injunction  should  be  granted. 
I  am  entirely  of  the  same  opinion,  and  I  think, 
therefore,  the  appeal  must  be  dismissed. 

Cotton,  L.J.— I  am  of  the  same  opinion.  This 
is  unfortunately  only  an  interlocutory  application ; 
that  is  to  say,  an  application  for  an  interlocutory 
injunction,  because  we  cannot  decide  the  rights 
of  the  parties  finally.  All  that  we  can  decide  is 
this,  whether  or  not  there  should  be  an  injunction 
until  their  rights  can  be  finally  decided.  In  my 
opinion  there  ought,  in  this  case,  to  be  an  in- 
junction. The  plaintifEs  here  are  the  registered 
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proprietors  of  certain  designs  in  which  the  Act 
gives  _  them  a  copyright,  and  nnder  the  Act  the 
ciuestion  which  we  have  to  decide  is  whether  this 
is  an  imitation,  and  if  so  whether  it  .is  a  fraadn- 
lent  imitation  (I  leave  out  the  word  "  obvious  " 
because    there    is   a  question  which  Act    it  is 
nnder)  of  the  plaintiffs'  design.    Undoubtedly  in 
the  course  which  the  plaintiffs  have  adopted  they 
having  registered  a  piece  of  their  goods,  all  they 
can  claim  is  that  entire  design.    Now  that  the 
whole  design  has  been  taken  is  not  suggested,  but 
though  the  entire  design  has  not  been  taken,  yet 
it  may  be  that  there  is  an  imitation  of  the  entire 
design,    though    the     entirety   of    that    design 
reg^tered  is  not  taken.    In  my  opinion  there  is 
rach  9ijprim&  fade  case,  without  deciding  that 
the  plaintiffs  are  right,  as  makes  it  probable  that 
at  the,  hearing  they  may   succeed    against   the 
defendants;   and  that  being  so,  it  comes  to  a 
qnestion  of  convenience,  that  is  to  say,  partly  of 
discretion,  as  to  whether  the  court  should  grant 
an  injunction,  or  simply  require  the  defendants 
to_  keep    an    account.      The   plaintiffs    are    in 
this    position,    that    they   have    got    something 
of  a  primA  fcuiie  case  before  the  court;  other- 
wise   one    has    no  right   to    impose    upon   the 
defendants  any  terms  at  tXt,  and  ought  simply 
to  refuse  the   motion,    but,    as    the    judge   in 
the   court   below  thought   that  there  was  such 
an    imitation    as     made    out    a    frimA   facie 
case    in  favour    of  the  plaintiffs,    that    is    one 
element    which   we    must    consider.      There    is 
another  element,  which  is  this:  Who  can  best 
he  compensated  for  anv  injury  sustained  if  at  the 
hearing  it  is  decided  that  they  are  in  the  right  P 
As  regards  the  plaintiffs,  it  is  obvious  that  not 
only  the  defendants,  but  others,  could  or  might 
interfere,  if  this  injunction  were  dissolved,  with 
what  is  their  registered  design.    The  plaontiffs 
are  in  possession  of  the  copyright  of  the  registered 
design.     They  are  in  that  position,  and  I  am  not 
at  all  satisfied  that  it  will  be  right,  under  the 
undertaking  for  damages  or  in  the  jurisdiction  of 
the  court,  to  make  the  defendants  answerable  for 
the  indirect  consequences  of  the  injunction  not 
being  continued ;  but  the  plaintiffs  can  be  made 
answerable  to  the  defendants  for  all  the  conse- 
quences of  the  injunction  having  been  granted, 
and,    that   being   so,    I    think  Uiat    the  better 
course,  as  there   is   a   •primd  fade   case,   is  to 
continue    the    injunction.      I    should    say    one 
word  as  to  there  being  a  prvmd  fade  case  on 
behalf  of  the  plaintiffs.    I  have  assumed  that  in 
what  I  have  said  as  to  being  able  to  grant  an 
injunction.     These  designs  obviously  were  seen 
by  the  defendants  before  they  gave  instructions 
for  preparing  their  designs ;  and  it  is  remarkable 
that,  though  there  is  undoubtedly  a  dissimilarity, 
yet  to  the  eve  there  is,  as  is  ttdmitted,  such  a 
general  similarity  as  to  produce  the  appearance 
of  imitation,  as  was  said  by  the  counsel  for  the 
defendants,  when  you  hold  it  at  a  certain  dis- 
tance.     nndoubte<uy  there  are  differences;  but 
when  one  looks  at  the  designs  one  sees  that  the 
places  where  the  light  ground  is  covered  with  the 
dark  colour  (I  call  all  colour  dark  as  compared 
with  the  liriit  ^;round)  in  the  intervals  of  what  is 
called  the  dominant  ornament  are  very  much  the 
same  both  in  those  patterns  of  the  plaintiffs  which 
are  said  to  be  imitated  by  the  defendants  and 
in  the  defendants'  patterns ;  and  the  subordinate 
arrangement,  although  entirely  old,  is  so  arranged 


with  reference  to  the  dominant  as  in  substance  to 

froduce  something  like  a  similarity,  and  that 
think  on  the  evidence  is  a  prima  fade 
case  on  behalf  of  the  plaintiffs  if  it  is  franda- 
lent.  Fraudulent  imitation,  to  my  mind,  most 
mean  this :  if  a  man,  knowing  tluit  the  pattern 
is  a  registered  design,  goes  and  imitates  it, 
and  does  that  with  out  anv  sufficient  invention 
on  his  own  part,  that  would  be  a  fraudulent  imita- 
tion, if  in  &ct  it  is  an  imitation.  There  may  be 
an  imitation  which  is  nnconscious — that  is  to  say, 
not  an  imitation  in  the  sense  of  copying— pro- 
ducing of  the  same  effects  without  knowing  oi  the 
refnstered  design ;  but  when  the  registered  design 
is  Known,  then,  if  there  is  imitation,  the  burden 
of  proving  that  the  registered  design  was  not 
copied,  is,  to  my  mind,  thrown  on  the  person 
who  produces  the  pattern  like  that  which  is 
is  imitated.  It  is  not  fashion  or  anythii^ 
of  that  sort  that  is  to  be  protected ;  the  design  is 
to  be  protected.  In  mj  opinion  there  is  here  a 
primd  fad/e  case  of  imitation,  and  without  such 
turther  explanation  as  may  be  given  by  the  defen- 
dants, such  prima  fade  imitation  is,  in  my  opinion, 
within  the  meamng  of  the  Act,  a  fraudulent 
imitation.  Therefore  I  think  there  is  a  prvmA 
fade  case  on  behalf  of  the  plaintiffs,  and  for  the 
reasons  I  have  already  given  I  think  in  this  case 
we  ought  not  to  disturb  the  injunction  which  has 
been  granted  until  the  trial  of  the  action,  I  do 
not  think  it  would  be  sufficient  security  to  require 
the  defendants  to  keep  an  account. 

LiNDLEY,  L.J. — The  appeal  before  us  raises  two 
questions  :  First  of  all,  wuether  the  plaintiffs  have 
so  far  failed  that  the  learned  judge  in  the  court 
below  ought  to  have  refused  their  motion  for  an 
injunction.  Mr.  Aston  contended  very  strenn- 
ously  that,  having  regard  to  the  language  of  the 
Copyright  and  Designs  Act,  there  had  been  here 
no  infringement,  and  of  course,  if  that  had  been 
made  out,  it  would  have  been  tolerably  obvious  he 
would  have  been  right  in  contending  that  no  order 
ought  to  be  made  against  his  clients  at  all. 
Having  heard  all  that  is  to  be  said  on  the  one  side 
of  the  case,  and  not  having  heard  the  other  side,  it 
appears  that  the  question  whether  there  has  been 
an  infringement  or  not  in  this  case  is  a  very  diffi- 
cult question  to  decide,  and  impossible  to  decide 
satisfactorily  on  the  present  evidence.  Nobody 
can  be  surprised  at  the  difficulty  when  it  is  avowed 
candidly  enough  that  the  defendants  have  gone  as 
near  as  they  dare  to  infringing,  though  they  hope 
they  have  not  overstepped  the  ooundary.  Wnether 
they  have  or  have  not  we  are  not  gomg  now  to 
decide,  nor  could  we  have  decided  it  without 
proper  materials.  Therefore  the  main  question- 
that  is  to  say,  infringement  or  no  infringement— 
cannot  be  decided  now  in  favour  of  the  defendants. 
Then  comes  the  question.  What  ought  to  be  done. 
Chitty,  J.,  who  has  heard  the  case,  has  come  to  the 
conclusion  that,  as  between  the  two  courses  of 
granting  an  injunction  or  putting  the  defendants 
upon  terms  as  to  keepmg  an  account,  the 
plaintiffs  are  entitled  to  an  injunction.  The 
moment  you  find  the  plaintiffs  are  entitled  to 
something  it  appears  to  me  to  be  very  much  (not 
altogether  perhaps)  a  matter  of  discretion  as  to 
what  particular  form  of  order  should  be  made; 
and  I  should  not.  be  ready,  at  all  events  without 
.  very  serious  grounds,  to  depart  from  the  order 
I  made  by  the  judge  of  first  instance  under  those 
circumstances,  if  in  exercising  hi^  discretion  he 
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thoaght  npon  the  whole  that  an  injunction  was 
more  just  than  keeping  an  account.  Chitty,  J, 
lias  thoaght,  for  reasona  which  appear  to  me  per- 
fectly intelligihic,  groanded  on  the  condnct  of  the 
defendants,  tnat  in  this  case  it  is  more  jnst  upon 
the  whole  to  grant  an  injunction  than  to  put  the 
defendants  on  the  terms  of  keeping  an  account. 
I  do  not  differ  from  him  at  all,  and  the  consequence 
xnnat  be  that  the  appeal  must  be  dismissed  with 
exists. 

The  SolieitoT'Oeneral. — ^I  ask  for  costs  on  the 
higher  scale.  On  motions  for  injunctions  it  was 
the  rule  for  the  costs  to  be  allowed  on  the  higher 
scale,  bot  under  the  new  rules  it  is  necessary  to 
aak  for  it. 

liiirDLET,  L.  J. — ^Thoee  old  rules  about  the  higher 
scale  have  been  entirely  recast  and  put  upon 
different  principles.  Yon  must  show  special 
reason  for  having  costs  on  the  higher  scale. 

The  SolieUor-Oeneral. — Bules  8  and  9  of  Order 
LXV.  refer  to  this  point.  I  submit  the  scale 
was  revised  with  a  view  of  diminishing  the  costs 
in  unimportant  matters,  but  not  with  tne  view  of 
making  it  less  an  indemnity  than  it  was  in  im- 
portant matters.  If  the  costs  in  all  actions  are 
to  be  dealt  with  on  the  lower  scale,  however  im- 
portant they  are,  then  successful  litigants  will  be 
worse  off  than  ever  with  regard  to  the  costs  of 
litigation.  This  is  one  of  the  cases  which  ought 
not  to  be  dealt  with  by  giving  costs  on  the  lower 
scale.  I  do  not  say  they  should  be  given  on  the 
higher  scale  as  a  matter  of  course,  but  that  if 
there  is  any  sort  of  case  in  which  it  would  be 
suitable  and  fitting  that  they  should  be  given, 
and  that  the  lower  costs  would  be  unsuitable,  it 
would  be  such  a  case  as  this.  In  the  court  below 
the  costs  were  made  costs  in  the  action,  and  did 
not  deal  with  the  question  as  to  what  they  were 
to  be  at  all.  That  will  have  to  be  determined 
on  the  hearing  of  the  action. 

Bagoaxlat,  Jj.J. — We  have  simply  decided  that 
the  appeal  is  dismissed  with  costs.  Whatever 
the  nues  will  give,  those  costs  you  will  have. 
The  argument  you  are  addressing  to  us  does  not 
turn  on  the  particular  circumstances  of  this  case, 
but  merely  that  the  rule  ought  not  to  be  applied 
in  cases  of  importance.  This  rule  applies  to  all 
cases  except  those  cases  in  which  the  court  shonld 
form  a  dinerent  opinion. 

Solicitors  for  the  appellants,  Clarke,  Woodcock, 
and  Eyland,  agents  for  Orford,  Manchester. 

Solicitors  for  the  plaintiffs,  Orwidy,  Kershaw, 
Saxon,  and  Sampson. 
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dedaration  of  trust  of  the  fee,  inasmuch  as  the 
husband  has  not  sum  an  estate  as  wUl  enable 
him  to  bind  the  fee,  and  therefore  such  an  agree- 
ment signed  by  him  alone  does  not  satiny  the  7th 
section  of  the  Statute  of  Frauds.   Therefore,  upon 
the  death  of  the  wife  during  her  husband's  lifetime 
wiOiwit  issue,  her  heir-at-law  and  not  her  devisee 
wiU  be  entitled  to  the  lands  of  which  she  is  seised 
in  fee. 
Judgment  of  PoUoek,  B.  and  Lopes,  J.  reversed. 
This  was  an  action  brought  by  the  plaintiff  to 
establish  his  title  to,  and  recover  possession  of,  a 
certain  messuage  and  shop  known  as  the  London 
Porter  House,  and  three  cottages  situate  in  the 
borough    of    King's    Lynn    in    the    county    of 
Norfolk,    and     two     cottages    situate    in    the 
parish  of  Wiggenhall  St.  Germans,  in  the  same 
county,  and  to  recover  the  rents  thereof,  and 
mesne  profits.     By  consent,  and  by  a  master's 
order,  tne  questions  of  law  arising  m  the  action 
were  stated  in  the  form  of  a  special  case. 

The  material  ptute  of  the  special  case  are  as 
follows : 

Sfkcial  Case. 

1.  The  plaintiff  is  the  heir-at-law  of  one  Susan- 
nah Mann,  deceased,  who,  before  her  second 
marriage  hereinafter  mentioned,  was  Susannah 
Chesson,  the  widow  of  Carter  Chesson,  of  South 
Lynn,  otherwise  All  Saints,  King's  Lynn,  in  the 
county  of  Norfolk.  The  defendants  are  the 
trustees  appointed  by  the  will  of  Susannah  Mann, 
and  devisees  in  trust  of  her  real  estate  under  the 
same. 

2.  Carter  Chesson,  who  died  on  the  5th  Feb. 
1860,  bv  his  last  will  dated  the  Slst  Oct.  1840, 
devised  all  his  real  estato  (which  consisted  of  and 
comprised  the  property  claimed  in  this  action)  to 
his  wife  Susannah  Chesson  for  her  life,  and  after 
her  decease  to  his  son  Carter  Chesson,  his  heirs 
and  assigns  for  ever,  if  his  said  son  should  survive 
his  (the  testator's)  said  wife ;  but  in  case  his  said 
son  should  die  in  the  lifetime  of  his  (the  testator's) 
said  wife,  and  without  leaving  lawfiil  issue  of  his 
body  him  and  his  (the  testator's)  said  wife  survi- 
ving, then  to  the  testator's  said  wife,  her  heirs  and 
assigns,  absolutely  for  ever. 

3.  The  testator's  said  son  died  on  the  2nd  April 
1870  in  the  lifetime  of  the  testator's  said  wife 
without  leaving  any  issue,  and  Susannah  Chesson 
then  became  absolutely  entitled  to  all  the  said  real 
estate. 

4.  Susannah  Chesson,  in  1856,  intermarried  with 
Bobert  Mann.  Shortly  before,  and  in  considera- 
tion of,  the  then  intended  marriage,  Robert  Mann 
signed  and  delivered  to  Susannah  Chesson  a 
document  in  the  following  terms : 

Bobert  Uann,  bUoksmlth  of  WiKKenhall,  St.  Germans, 
in  the  eomitj  of  Norfolk,  ■olemnly  ooveiuuits  and  ames 
witii  Suaaiuiah  Cheuon,  widow  of  the  late  Carter  Ches- 
son, that  should  ihe  beoome  the  lawful  wife  of  the  above- 
luuned  Bobert  Mann,  he  hei«  bjr  thia  agreement  binds  bim- 
■df  from  having  any  legal  or  lawful  ouum  upon  the  plate, 
linen,  fnmitnre,  or  honsehold  effects,  oi  with  reoeiving 
or  disbnraing  the  rents  of  her  tenements  and  cottages,  or 
giving  orders  for  the  repairs  of  the  same,  nor  yet  with 
any  property  whatsoever  she  is  in  possession  m  at  the 
time  of  her  marriage  to  him;  in  oonfirmatian  of  this 
covenant  and  agreement  he  here  places  his  band  and 
seal. 

The  foregoing  document  was  signed  by  Bobert 
Mann  alone,  and  was  attested  by  two  witnesses' 

5.  Afterwards,  during  the  coverture  of  the  said 
Susannah  Mann,  in  or  about  th&  year  1873,  one 

Digitized  by  VjOO 


146-Tol.  LI.,  N.S.] 


THE  LAW  TIMES. 


[Oct.  4,  ISM. 


Ct.  oj  App.] 


Dtb  v.  Dtb  ahs  ahothkb. 


rCi.  or  Ait. 


Charles  Miller  offered,  in  oonsideration  of  a  lease 
bein^  granted  to  him  in  the  messnage  and  shop 
hereinbefore  mentioned,  to  pay  Susannah  Mann 
an  increased  rental  in  respect  thereof,  and  there- 
upon, on  the  11th  Dec.  1873,  an  indenture  was 
inade  and  entered  into  by  and  between  Robert 
Mann  and  Susannah  his  wife,  and  Charles  Miller, 
which,  after  reciting  that  Susannah  Mann  was 
entitled  to  the  said  messuage  and  shop  to  her 
and  her  heirs  in  fee  simple,  proceeded  (so  far  as 
it  is  material  to  be  here  set  out)  as  follows : 

And  whereas  the  said  Bobert  Hum  and  Susannah 
Mann  have  agreed  to  demise  and  lease  unto  the  said 
Charier  Miller,  his  ezecotors,  administinitora,  and  aangns, 
tiie  uid  mesenase  or  tenement  and  heieditamanti  now 
used  as  a  public-honse,  and  known  hj  the  name  at  , 

for  the  term  of  ten  years  at  the  rent  of  301. ,  auoh  rent  to 
he  pvjrable  to  the  said  Sniannah  Mann  for  her  separate 
use,  nee  from  the  debts,  oontrol,  and  enga^ments  of  her 
husband,  and  her  receipt  alone  to  be  faQ  diaohaige  to  the 
■aid  Charles  Miller,  hia  ezeontoia,  administrators,  and 
ssaigna ;  Now  thi^  indenture  witsesaeth  that,  in  pnrananoe 
of  t£e  said  agreement,  and  in  consideration  of  the  rents 
and  covenants  hereinafter  reserred  and  contained,  and 
on  the  part  of  the  said  Charles  Miller  to  be  paid  and  p«r- 
foimea,  they  the  said  Robert  Mann  and  Susannah  his  wife 
1^  this  deed  intended  to  be  acknowledged  by  the  said 
Susannah  Mann,  in  pnrananoe  of  tiie  A^  for  the  aboli- 
tion of  fines  and  recoveries,  do  and  each  of  them  doth, 
giant,  demiEC,  and  lease  nnto  the  said  Charles  Miller,  his 
ezecutora,  adminiatratora,  and  asaigna,  all  that  capital 
messuage  or  tenement  and  shop  now  used  as  a  pnolic- 
house,  and  known  by  the  sign  of  the  ,  with  the  out- 

buildings, yard,  and  ptemisea  thereto  adjoining  and  be- 
longing :  To  have  and  to  hold  the  said  messnage,  dwelling- 
honse,  shop,  and  premises,  nnto  the  said  Charles  Miller, 
his  ezecntors,  adminiatra'-ors,  and  assigns,  for  the  term  of 
tan  years  from  the  25th  Deo.  inst.,  rendering  and  paying 
therefor  yearly  and  every  year  the  rent  or  sum  of  301. 
unto  the  said  Susannah  Mann,  her  heirs  and  assigns, 
for  her  separate  use,  free  from  the  oontrol,  debts,  or 
engagements  of  her  present  or  any  future  husband, 
■ad  that  her  receipt  alone  shall  be  snffioient  disoharge  to 
the  said  Charles  Miller,  his  ezecntors,  administrators, 
Kud  assigns,  in  the  same  manner  in  all  respects  as  if  the 
■aid  Bobert  Mann  signed  and  disoharged  the  some,  by  four 
equal  qusfterly  payments  on  the  25th  day  of  March,  the  24th 
dayof  June,  uie  ^th  day  of  Septembw,  and  the  2Stii  day 
o{X>eoember  in  every  year,  thefint  paymnit  to  be  made 
OB  the  2Sth  dayof  Much  nezt,  free  from  and  dear  from 
•11  ratea,  taxes,  and  charges  whatsoever,  parliamentary, 
parochial,  or  otnerwiae  (land  taz  and  landlord's  proper^ 
tu  alone  excepted) ;  and  the  said  Charles  Miller  doth 
hereby  for  himself,  his  ezecutora  and  administrators, 
covenant  with  the  said  Bobert  Mann,  his  hein^  ap- 
pointees, and  assigns,  that  he  liie  raid  Charles  Miller, 
his  exeouton  and  administraton,  will  pay  nnto  the  said 
Susannah  Mann  the  said  yearly  rent  at  the  times  and  in 
^e  manner  hereinbefore  mentioned  for  the  payment 
thereof;  and  also  that  the  said  Charles  Miller,  his  eze- 
enton,  administiators,  and  assigns,  will  pay  all  rates, 
tues,  ard  outgoings,  whether  parliamentary,  parochial, 
or  otherwise,  chugeable  on  or  in  respect  of  the  said 
demised  premises  (ezcept  land  tax  and  landlord's  pro- 
perty tax). 

The  said  deed  was  daly  acknowledered  hj 
Susannah  Mann  in  conformity  with  the  provi- 
sions in  that  behalf  of  the  Act  of  3  &  4  WilL  4,  c.  74 

6.  Charles  Miller  thereupon  entered  into  posses- 
rnon  of  the  said  premises  under  the  said  lease,  and 
thence  until  now  has  been  and  still  is  in  posses- 
sion thereof,  and  has  paid  rent  for  the  same  in 
pnrsuance  of  the  terms  of  the  said  lease  to  Susan- 
nah Mann,  till  the  time  of  her  death  hereinafter 
mentioned. 

7.  Bobert  Mann  never  interfered  with  the  en- 
joyment and  management  hr  his  wife,  Susannah 
Mann,  of  her  property,  and  neither  before  nor 
ftfter  her  decease,  hereinafter  mentioned,  inter- 
meddled with  the  same. 


8.  Susannah  Mann  had  no  issue  by  her  mar- 
riage with  Bobert  Mann,  and  on  the  18th  May 
1881  she  died  leaving  him  surviving.  She  had 
made  and  executed  a  will  or  testamentary  appoint- 
ment dated  the  5th  Aug.  1880,  whereby,  after 
reciting  the  document  mentioned  in  paragraph  4, 
she  bequeathed  all  her  plate,  linen,  furniture,  and 
household  effects,  and  her  rents  and  personal 
estate  unto  the  defendants,  and  she  also  devised, 
bequeathed,  and  appointed  unto  the  defendants, 
and  their  heirs,  executors,  administrators,  and 
assigns,  her  messuage,  cottages,  and  heredita- 
ments, fuid  all  other  the  property  of  which  she 
was  in  possession  at  the  date  ot  her  marriage, 
upon  certain  trusts  in  the  will  particularly  men- 
tioned. The  will  or  testamentary  appointment  of 
Susannah  Mann  was  duly  executed. 

9.  The  defendants,  as  devisees  in  trust  nndw 
the  said  wiU,  had  taken  and  been  in  possession  of 
or  received  the  rents  of  all  the  real  estate  in 
respect  of  which  this  action  was  brought  since 
the  death  of  the  testatrix,  and  contended  that  the 
testatrix  had  power  to  devise  her  said  real  estate 
to  them.  And  th^  farther  contended  that  in  any 
case  they  were  entitled  to  receive  and  retain  the 
rents  accruing  due  under  the  lease  to  Charles 
Miller,  of  the  11th  Dec.  1873,  from  the  date  of 
the  death  of  Susannah  Mann.  The  plaintiff 
denied  that  the  testatrix  had  any  power  to  devise 
her  real  estate,  and  claimed  to  oe  entitled  to  the 
same  as  her  heir-at-law. 

The  questions  for  the  opinion  of  the  conit 
were: 

1.  Whether  the  plaintiff  was  entitled  as  against 
the  defendant  to  the  lands,  and  tenements  oom- 

Erised  in  the  lease  to  Charles  Miller  of  the  11th 
)ec.  1873,  alter  the  expiration  of  that  lease,  and 
to  the  other  premises,  the  subject-matter  of  this 
action. 

2.  Whether  the  plaintiff  was  entitled  to  the 
rent  received  by  the  defendants  in  respect  of  the 
premises  comprised  in  the  lease  of  the  11th  Dec. 
1873,  to  Charles  Miller,  since  the  date  of  the  death 
of  Susannah  Mann. 

If  the  court  should  answer  both  questions  in  the 
affirmative,  then  judgment  was  to  be  entered  for 
the  plaintiff  for  a  declaration  of  his  title  to  the 
said  premises  and  for  501.  for  mesne  profits, 
together  with  the  costs  of  this  action. 

If  the  court  should  answer  both  questions  in 
the  negative,  then  judgment  was  to  be  entered 
for  the  defendants  in  the  action,  with  costs. 

If  the  court  should  answer  the  first  quesion  in 
the  affirmative  and  the  second  in  the  negative, 
then  judgment  was  to  be  entered  for  the  plaintiff 
for  a  declaration  of  his  title  to  the  premises  com- 
prised in  the  lease  to  Charles  Miller,  after  t^ 
expiration  thereof,   and  to  the  other  prem* 
reierred   to,  and  for   201.  for  mesne  prog 
respect  of  the  premises  not  included  in  t' 
lease  of  the  11th  Dec.  1873  together  withtQij 
of  this  action.  Joi(f, 

The  Queen's  Bench  Division  (Pol^d  ly. 
Lopes,  J.)  gave  judgment  for  the  de^^arato 
ing  that  the  terms  of  the  docuiH^  9Hes- 
Robert  Mann  were  sufficient  tg"!?*  ^oort 
use  in  favour  of  Susannah  Mr      **  Want 
tion  was  not  argued  before 
whether  that  document  w 
of  the  signature  of  Susr 

The  plaintiff  appeals  C^  r^r^^]r> 
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Cartel,  Q.C.  and  Atpland  for  the  plaintiff. — 
The  docnment  executed  bj  Bobert  TMann  does 
not  affect  the  interest  which  Sneannah  Mann  took 
under  her  first  husband's  will.  That  interest  was 
a  continent  remainder  in  fee,  and  the  property 
did  not  become  vested  in  the  testatrix  until  her 
son's  death.  There  are  no  words  in  the  docnment 
in  question  which  include  estates  in  remainder. 
But,  even  if  this  is  not  so,  nevertheless  the 
docnment  is  inoperative  against  the  heir-at-law  of 
the  testatrix,  because  it  has  not  been  signed  by 
her,  bat  l^  Bobert  Mann  alone.  Without  her 
8i{;natnre  it  cannot  operate  as  a  settlement  to 
bind  the  inheritance.  By  virtne  of  the  Statute  of 
Frauds,  s.  7,  all  trusts  as  to  the  wife's  real  pro- 
perty must  be  in  writing  and  signed  by  her. 
They  cited 

FieUir.  JToorv,  7 De O. M.  AQ.9ili 
Hvlme  T.  Tetumt,  1  W.  A  I.  W.,  SUi  edit 

Barber,  Q.C.  and  WiUiam  Wilis,  for  the  defen- 
dants, were  asked  to  confine  their  argument  to 
the  second  point  alone. — It  is  not  necessary  that 
a  declaration  of  trust  in  writing  should  be  made 
fay  the  wife,  for  then  the  intraded  wife  would 
have  been  compelled  to  declare  a  trust  in  her  own 
favour,  and  would  be  at  once  trustee  and  cestui 
que  iruMt,  which  would  be  an  absurdity.  In  this 
oaae  the  intended  husband  gave  up  all  marital 
rights  over  his  wife's  property ;  tmtt  ia  amply 
sufficient  to  create  a  separate  use  in  favour  of  thie 
■wife  and  to  give  her  testamentary  powers: 

Bippon  V.  Davoding,  Amb.  565 ; 
T^nU  T.  Rofa,  2  Atk.  558 ; 
Hall.  V.  WaUrhouu,  U  Jar.  N.  S.  861. 
They  also  cited 

Taylor  v.  Ueadi,  4  De  O.  J.  ft  8.  667 ; 

Pridt  V.  Butt,  L.  Bap.  7Ch.  64. 

CharU,.  Q.O.  in  reply.  ^^   ^    ^^ 

May  30.  —  The  judgment  of  the  court  was 
read  vj 

Yvc,  L. J.  [His  Lordship  stated  the  facts,  and 
proceeded  as  follows  :j — In  this  state  of  circum- 
stances two  questions   have  arisen.      The  first 
question,  which  is  the  only  one  which  was  dis- 
cussed  in    the  court    below,   was    whether    the 
language  of  the  memorandum  signed  by  Robert 
Mann,  assuming  it  to  be  operative,  was  sufficient 
to  affect  and  bind  the  interest  by  wav  of  re- 
mainder in  the  freehold  property,  which  at  the 
date  of  the  memorandum  was  contingent  and  not 
in  possession.    We  agree  with  the  court  below  in 
holding  that  the  language  includes  every  interest 
taken  by  the  wife  in  the   property  then  in  her 
'noBsession,  and  therefore  as  binding  the  contin- 
nt  remainder,  when  it  fell  into  possession  by 
'^th  of  the  son.    The  second  question  was, 
^^  by  the  conjoint  operation  of  ^the  memo- 
■u^vid  will  the  devisees  took  anything  or 
^jjQ  iJt  appears  to  us  to  be  plain  that  the 
yiVS^t  *«pnved  of  the  beneficial  interest  in 
^^Vr  >  only  in    one    or  other  of   two 
qoejitiy,*  •devise  or  by  the  conversion  of 
*^  def^  roSfio.    We  will  consider  subse- 
'  ^  "^  "^  ^-•-isted  on  by  Mr.  Barber, 
the  heir  in  the  pre- 
berited,  for  the  an- 
ied  woman,  and  by 
§i  married  women 
lands,  and  no 
branch  of  the 


ftTO 


decl 


»  mi 


law  by  the  statute  of   the  Queen    relative    to 
-wills.    A  feina  covert  has,  properly  speaking,  no 
testamentary  capacity.    Was  the  "heir  converted 
into  a  trustee  for  the  nominees   or  tjuati-devisees 
of  Mrs.  MannP    It  appears   to  us  that  the  fee- 
simple  of  a  wife  may  be  affected  by  a  trust  for 
her  separate  use  in  one  of  three  ways :  (1)  by  con- 
veyance to  a  trustee  or  a  declaration  of   trust  by 
the  wife    before    marriage,  if    made    with   the 
husband's  consent ;  (2)  by  an  agreement  between 
the  intended  husband  and  wife  before  marriage ; 
and  (3)  by  an  acknowledged  assurance  by  a  wife 
after  marriage.  Now,  in  the  present  case  there  was, 
in  our  opinion,  an  agreement  in  fact  between  tho 
husband  and  wife  before  marriage  upon  the  terms 
of  the  memorandum  signed  by  Mann,  and  we  are 
of  opinion  that  that  agreement  would  have  been 
a  sufficient  declaration  of  trust  of  the  fee,  but  for 
the  fact  that  the  wife  never  signed  the  memoran- 
dum, and  for  the  provisions  of  the  7th  section  of 
the   Statute  of  Frauds,  which  enacts    that   all 
declarations  or  creations  of  trusts  of  any  heredi- 
taments shall  be  manifested  and  proved  by  soniB 
writing  signed  by  the  party  who  is  by  law  enabled 
to  declare  such  trust,  or  by  his  last  will  in  writing, 
or  else  they  shall  be  utterly  void  and  of  none  effect. 
We  conclude  that  there  is  no  evidence  on  which 
the  court  can  proceed  of  the  existence  of  an  ante- 
nuptial agreement  settling  the  fee  to  the  separate 
use  of  the  wife.    But  then  it  was  argued  tnat  the 
memorandum  signed  by  the  husband  was  a  suffi- 
cient  declaration  of  trust  by  him  to   create  a 
separate  use  of  the  fee.    It  is,  however,  obvious 
that  no  man  can  create  a  trust  of  an  estaie  which 
he  does  not  possess,  or  of  any  larger  estate  than 
he  possesses,  that  the  husband  did  not  possess  the 
fee,  but  only  an  estate  during  the  jomt  lives  of 
himself  and  his  wife  with  a  poasible  estate  by  the 
curtesy,  and  conseouently  that,  however  valid  his 
declaration  might  oe  as  regards  the  interests  he 
had,  it  could  not  bind  the  fee  which  he  had  not. 
Furthermore,  Mr.  Barber  urged  us  to  hold  that 
the  mere  renunciation  by  the    husband  of  his 
marital  rights  was  sufficient  to  clothe  the  wife 
with  a  testamentary  power,  or  to  constitute  a  valid 
declaration  of  trust  of  the  fee.    As  to  the  first  of 
these  propositions,  no  authority  was  produced  for 
it,  and  it  appears  to  us  to  be  entirely  contrary  to 
principle.    The  effect  of  marriage  on  a  woman  is, 
or  was,  to  give  certain  rights  to  the  husband  over 
her  property,  and  to  suspend  during  the  cover- 
ture the  testamentary  capacity  which  she  previ- 
ously possessed.    These  effects  are  entirely  inde- 
pendent   of    one    another.      This    incapacity  to 
devise  real  estate  does  not  arise  from  the  husband's 
interest  in  her  property,  and  consequently  cannot 
be  cured  by  his  renunciation  of  interest.    It  was 
admitted  that  a  feTtie  covert  has  no  power  with 
the  consent  of  her  husband  to  make  a  will  of  real 
estate ;  and  there  appears  to  us  no  distinction  be- 
tween consent  and  renunciation  in  this  case.    The 
suggestion  that  the  renunciation  of  the  husband 
can  create  a  valid  declaration  of  trust  of  the  fee  has 
in  fact  been  already  dealt  with ;  a  husband  who 
has  not   the  fee  cannot   by  renunciation  of  his 
rights  bind  the  fee.  The  only  authority  in  any  way 
in  conflict  with  the  views  which  we  have  expressed 
appears  to  be  the  case  of  Bippon  v.  Bawding  {vhi 
sjip.),  where  the  Lord   Chancellor  Camden  un- 
doubtedly treated  as  creating  a  valid  trust  of  the 
fee    an  ante-nuptial  agreement,    in    respect    of 
which  it  is  at   least  doobtfol  whether  it  was 
Digitized  b^ 


148— Vol.  II.,  N.  s.] 


THE  LAW  TIMES. 


[Oct.  4,  1884. 


Ct.  ofApp.]    Boasd  op  Wokks  poaWAMDSwoETHt;.  United  Kingdom  Tbiephonb  Co.    [Ct.  opApp. 


evidenced  by  any  writing  of  the  wife.  But  the 
point  arising  from  the  Statute  of  Frauds  was  not 
raised  in  the  case,  and  the  doubt  expressed  by 
Turner,  L.J.  in  Field  v.  Moore  (ubi  sup.),  as  to  the 
sufficiency  of  the  evidence  in  Bippon  v.  Bawding 
probably  refers  to  this  want  of  a  writing 
signed  by  the  wife.  A  third  miestion  was  raised 
from  the  terms  of  a  lease  made  by  Mr.  and  Mrs. 
Mann  to  a  Mr.  Miller,  and  duly  acknowledged  by 
Mrs.  Mann.  It  was  contended  that  the  terms  of 
this  instrument  were  sufficient  to  make  it  operate 
as  a  valid  post-nuptial  settlement  perfected  by  an 
acknowledged  assurance  of  the  rents  payable  under 
the  lease.  It  appears  to  us,  however,  that  the 
terms  relating  to  the  separate  use  of  Mrs.  Mann 
refer  only  to  her  life,  and  consequently  have  no 
operation  on  the  rents  which  accrued  after  her 
death.  On  the  whole,  therefore,  we  conclude  that 
the  heir  was  not  disinherited  by  devise  or  trust, 
and  consequently  that  the  judgment  below  must 
be  reversed,  and  the  plaintiff  must  recover  the 
lands  in  question  with  costs  in  the  court  below. 
But,  as  the  plaintiff  did  not  argue  in  the  court 
below  the  point  on  which  he  has  succeeded  here, 
there  will  be  no  costs  of  the  appeal. 

Judgment  reverted. 

Solicitors  for  the  plaintiff.  Field,  Rotcoe,  Field, 
and  Co.,  for  Gardner  and  Sons,  Bugeley. 

Solicitors  for  the  defendants.  Burton,   Yeates, 
Sort,  and  Burton,  for  E.  M.  Beloe,  King's  Lynn. 


June  12  and  13. 
(Before  Bkett,  M.H.,  Bowen  and  Pbt,  L.JJ.) 

ThB    BOA.BD    OP    WOKKB    PQK     THE    "WaNDSWOKTH 

DisTHicT  V.  The  United  Kinqdoic  Telephone 
CoHPAKY  Limited,  (a) 

APPEAL  PBOM  THE  QUEEN's  BENCH  DITISIOK. 

Telephone — Overhead  vnrea — Injunction — Property 
of  dietrict  board  in  street — Meaning  of  words 
"vest"  and  "street" — Metropolis  Management  Act 
1856  (18  ^  19  Viet.  c.  120),  ».  96— Telegraph  Act 
1863  (26  ^  27  Viei.  e.  112),  s.  12. 

By  the  Metropolis  Management  Act  1865  (18  ^19 
Vict.  c.  120),  «.  96,  "  aM  streets  being  highways 
.  .  .  .  shaU  vest  in  and  be  under  the  manage- 
ment  and  control  of  the  vestry  or  district  hoard 
of  the  parish  or  district  in  which  such  highways 
are  situate." 

Defendants,  a  telephone  company,  fixed  a  telephone 
wire  to  a  chimney,  and  stretched  ii  across  a 
street,  which  was  vested  in  plaintiffs  as  the 
district  board,  at  a  height  of  dbout  thirty  feel 
from  the  ground.  Plaintiffs  brought  an  action 
for  an  injunction  to  restrain  defendants  from 
keeping  up  the  wire. 

Seld,  that  what  was  vested  in  plaintiffs  was  the 
property  in  the  surface  of  the  ground  toaether  with 
as  much  space,  both  a'bove  ami  below  toe  surface, 
as  amounted  to  the  area  of  ordinary  user;  and 
that,  as  the  wire  in  question  was  abwe  this  area, 
and  was  not  shown  to  be  dangerous,  so  as  to 
amount  to  a  nuisance,  plaintiffs  were  rtot  entitled 
to  an  injunction. 

Seld,  also,  that  defendants  did  not  require  plait'- 
tiffs'  consent  under  26  4r  27  Vict.  c.  112,  ».  12, 
to  entitle  tJiem  to  place  the  wire  across  the  street. 

Judgment  of  Stephen,  J.  reversed. 

(at  Btpnted  b7  W.P.  Btiuut  and  P.  B.  HCTCBm,  tavt., 
BiRlMen-at-Ltw. 


Coverdale  v.  Charlton  (•«)  L.  T.  Bep.  N.  S.  88; 

4  Q.  B.  Div.  104)  and  Bolls  v.  The  Vestry  of 

St.  George  the  Martyr,   Southwark   (43  L.  T. 

Bep.  N.  8. 140;  14  Ck  Div.  785)  commented  on 

and  explained. 
This  was  an  action  tried  before  Stephen,  J.,  with- 
out a  jury,  in  which  the  learned  judge  reserved, 
judgment. 

The  facts  and  arguments  are  sufficiently  stated 
in  the  judgment. 

PhUbrick,  Q.C.,  WtUeinson.  and  B.  0.  B.  Lane 
for  the  plaintiffs. 

B.  E.  Webster,  Q.C.,  Cozeng-Sardy,  Q.C.,  and 
MouUon  for  the  defendants.   ' 

Cur.  adv.  vtiU. 

May  13. — Stephen,  J. — This  case  was  argued 
before  me  on  the  8th  and  9th  inst.,  and  I  reserved 
my  judgment  on  account  of  the  importance  of  the 
points  involved  in  it.    The  facts  were  as  follows : 
The  United  Kingdom  Telephone  Company  is  a  j  oint- 
stock  company  not  incorporated  by  any  private  Act 
of  Parliament.     They  lately  erected  tor  a  private 
person  in  Putney  a  telephonic  wire  connecting  two 
of  his  places  of  business  in  Putney,  and  supplied 
it  at  each  end  with  proper  telephonic  apparatus. 
The  wire  and  the  instruments  are  the  property  of 
the  company,  and  are  maintained  by  them,  their 
use  bein^  regulated  by  a  contract  between  them 
and  their  customer.    The  wire  is  attached    at 
eleven  different  points  to  chimneys,  and  is  carried 
at  several  places  for  a  considerable  distance  over 
highways  in  the  district.    At  one  place  it  passes 
over  the  Hi^h-street  of  Putney  at  a  veiy  obtuse 
angle,  its  height  from  the  ground  being  thirty  feet, 
and  its  total  length  from  the  point  of  attachment 
on  the  east  side  to  the  point  of  attachment  on  the 
west  side,  and  thence  to  a  third  point  of  attach* 
ment  on  the  east  side,  being  430  feet,  or  143  yards 
or  thereabouts,  the  greater  part  of  which  is  over 
the  street.    The  plaintiffs  are  the  Wandsworth 
Board  of  Works,  and,  by  the  Metropolis  Manage- 
ment Act  1865  (18  &  19  yict.  c.  120),  s.  96,  all 
streets  being  highways  are  vested  in  them,  and 
are  under  their  management  and  control.    The 
action  was  for  an  injunction  to  restrain  the  defen- 
dants from  retaining  the  wire  without  their  con- 
sent in  the  position  in  which  it  was  placed.    They 
put  their  case  on  three  distinct  grounds.    In  the 
first  place,  they  contended  that   the  defendants 
were  a  company  subject  to  the  provisions  of  the 
Telegraph  Act  of  1863  (26   &  27  Vict.  c.  112), 
s.  12,  and  were,  as  such,  forbidden  to  place  a  tele- 
phone over  or  along  or  across  a  street  or  public 
road  except  with  the  consent  of  the  body  having 
the  control  of  it.    In  the  second  place,  the  plain- 
tiffs   said    that,   as    owners    of    the    soil,  the'*' 
had  an  absolute  right  to  prevent  the  defendar 
from   suspending  wires    over    their   xoad,  r 
the  principle     that     the    air     above  thfe' 
was  as  much  theirs    as  the  road  itself.^^ 
third  place,  the  plaintiffs  said  that  thej^J° 
wire  was  in  fact  a  nuisance  to  the  roe  '  thn 
the  persons  using  it  to  danger.    The— Jj,. 
arguments  turns  upon  the  constr/  ia  {,«■ 
Telegraph  Acts,  and  was  put  e-  ■A.ct  of 
Telegraph  Act  of  1869  (32  &3^f^Pb  ^^^ 
sect.  2  incorporated  with  tlwo  '  ^  iocor. 
1868  (31  &  32  Vict.  c.  UO.)t^t:^,  <fe  Q» 
of  1868  (31  &  32  Vict.  c.  l"^   ***  ■A.ct  ©f 
porated  with  the  Telegr*  ^^->.  t 
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1869  is  incorporated  with  the  Telegraph  Act  of 
1863.  Bat  in  the  Act  of  1869  "  telegraph  com- 
panjr"  is  defined  to  mean  "any  company,  cor- 
poration, or  persons  for  the  time  heing  engaged 
xa  transmitting,  or  by  any  instrument  mcorpora- 
ting  the  same  authorised  to  transmit,  telegrams 
within  the  United  Kingdom ; "  and  in  The 
AUorwu-Oeneral  t.  Ediaon  Telephone  Company 
(48  L.  T.  Rep.  N.  S.  697 ;  6  Q.  B.  Div.  244)  it 
was  held  that  a  telephonic  message  is  a  telegram. 
Therefore  the  telephone  company  is  a  telegraph 
company  within  the  Act  of  1869  ;  therefore  it  is 
a  company  under  the  Act  of  1863  ;  and  therefore 
the  12th  section  applies  to  it.  To  appreciate  this 
argument  it  is  necessary  to  look  at  the  objects  of 
the  three  Acts.  The  Act  of  1863  is  an  Act  in- 
tended principally  to  abbreviate  legislation  re- 
specting telegraph  companies  authorised  by  Parlia- 
ment, by  providing  a  general  constitution  to  be 
applied  to  each  special  case  by  reference,  in  the 
same  way  as  the  Lands  Clauses  Act  and  the  Bail- 
ways  Clauses  Act  fulfil  similar  purposes  for  other 
classes  of  companies.  The  Act  of  1868  gives  the 
Postmaster-General  all  the  powers  of  a  telegraph 
company  imder  the  Act  of  1863,  and  enables  him 
to  purchase  on  terms  set  forth  in  the  Act  the 
undertakings  of  telegraph  companies.  The  Act 
of  1869  gives  the  Postmaster-General  a  monopoly 
of  telegrams  (which  has  been  held  to  include  tele- 

fihonic  messages),  and  makes  provision  in  re- 
erence  to  certain  contracts  and  purchases  then 
effected  or  in  negotiation  ;  and  no  doubt  this  Act 
would  operate  to  restrain  the  defendants  from 
sending  telephonic  messages,  if  they  had  not  been 
licensed  to  do  so  by  the  Postmaster-General.  But 
it  does  not  put  private  companies  for  telegraphic 
purposes  into  the  position  of  telegraphic  com- 
panies authorised  by  Parliament.  On  the  con- 
trary, the  short  result  of  all  the  Acts  read  to- 
gether is  to  make  the  Postmaster- General  the 
only  telegraph  company  in  England  (exceptions 
excepted),  and  to  give  him  all  the  powers 
for  tne  erection  of  telegraphs  which  were  by  the 
Act  of  1863  intended  to  be  conferred  on  private 
telegraph  companies  incorporated  by  private  Acts. 
The  defendants  are  simply  a  joint-stock  company 
licensed  by  the  Postmaster-General  to  carry  on  a 
business  from  which  they  would,  but  for  his 
licence,  be  restrained  by  the  Act  of  1869.  But  it 
is  clear  to  me  that  they  have  none  of  the  powers 
of  a  company  under  the  Act  of  1863.  The  only 
parts  of  the  three  incorporated  Acts  which  apply 
to  them  are  those  which  forbid  them  to  cariy  on 
their  business  without  licence  from  the  Post- 
master-General and  possibly  those  which  autho- 
rise him,  if  he  thinks  fit,  to  buy  their  undertaking. 
I  think,  therefore,  that  the  first  argument  used  by 
the  plaintiffs  fails.  The  second  argument  is  that 
the  effect  of  the  Metropolis  Management  Act  of 
1855  is  to  give  them  the  sole  right  to  prevent  a 
wire  from  being  stretched  across  the  roads  at  any 
height  which  a  private  person  would  have  to  pre- 
vent such  a  wire  being  suspended  over  his  field  or 
gardffli.  This  argument  depends  upon  the  effect 
given  to  the  words  of  the  Metropolis  Management 
Act  of  1855  (18  &  19  Vict.  c.  120),  |s.  96.  The 
words  are :  "  All  streets  being  highways,  and  the 
pavements,  stones,  and  other  materials  thereof 
.  .  .  shall  vest  in  and  be  under  the  manage- 
ment and  control  of  the  vestry  or  district  board 
of  the  parish  or  district  in  which  such  highways 
are  situate."    The  interpretation  of  words  almost 


identical  with  these  has  been  considered  in  several 
reported  cases,  particularly  in  Coverdale  v.  Charl- 
ton (3  Q.  B.  Div.  376,  and  on  appeal,  40  L.  T.  Eep. 
N.  S.  88 ;  4  Q.  B.  Div.  104).  This  case  is  recognised, 
followed,  and  carefully  explained  in  Bolls  v.  8t, 
Oeorge'a,  SoiUhwark  (43  L.  T.  Rep.  N.  8. 140;  14 
Ch.  Div.  785).  The  words  on  which  that  case  turned 
were :  "  All  streets  being,  6r  which  at  any  time 
become,  highways  .  .  .  shall  vest  in  and  be 
under  the  control  of  the  urban  authority."  They 
were  held  both  in  the  Queen's  Bench  Division  and 
in  the  Court  of  Appeal  to  vest  the  streets  in  the 
vestry  in  such  a  sense  as  to  enable  them  to  let  tho 
pasturage  in  a  green  lane  which  fell  within  the 
definition  of  a  street.  The  effect  of  the  decision 
appears  to  me  to  be  that  the  words  used  in  the 
Public  Health  Act  (which  in  all  important  par- 
ticulars are  identical  with  those  in  the  Metropolis 
Management  Act)  give  to  the  district  board  not 
merely  the  control  and  mana^ment  of  the  street, 
but  property  in  the  street  itself.  Moreover,  it 
deciaes  what  is  meant  by  the  word  "  street." 
Brett,  L.J.  says  (4  Q.  B.  Div.  121):  "'Street* 
means  more  than  the  surface;  it  means 
the  whole  surface,  and  so  much  of  the  depth  as  is 
or  can  be  used  not  unfairly  for  the  ordinary 
purposes  of  a  street.  It  comprises  a  depth  which 
enables  the  urban  authority  to  do  that  which  is 
done  in  every  street,  namely,  to  raise"  (tho 
Master  of  the  fioUs,  in  Bolls  v.  St.  George's,  14  Ch. 
Div.  at  p.  789,  says  this  is  a  misprint  for  '  pave ') 
"  and  to  lay  down  sewers — for  at  the  present  day 
there  can  oe  no  street  in  a  town  without  Bewer»— 
and  also  for  the  purpose  of  laying  down  gas  and 
water  pipes.  '  Street,'  therefore,  in  my  opinion, 
includes  the  surface  and  so  much  of  the  depth  as 
may  be  not  unfairly  used  as  streets  are  used.  It 
does  not  include  such  a  depth  as  would  carry  with 
it  the  right  to  mines,  neither  would  '  street ' 
include  any  buildings  which  happen  to  be  built 
over  the  land,  because  that  is  not  a  part  of  the 
street  within  the  meaning  of  such  an  Act  as  this." 
Lord  Bramwell,  after  minutely  considering  the 
language  used,  concludes  thus  :  "  That  would  show 
that '  street '  comprehends  what  we  may  call  the 
surface ;  that  is  to  say,  not  a  surface  bit  of  no 
reasonable  thickness,  out  a  surface  of  such  a 
thickness  as  the  local  board  may  require  for  the 
purpose  of  doing  to  the  street  that  which  is 
necessary  for  it  as  a  street,  and  also  of  doing 
those  things  which  commonly  are  done  in  or 
under  the  streets ;  and  to  that  extent  they  had  a 
property  in  it."  This  limited  view  of  the  effect  of 
the  word  "  vest "  is  contrasted  by  Lord  Bramwell 
with  the  wider  view  in  which  "  it  may  mean  that 
a  man  acquires  the  property  usque  ad  coeJum,  and 
to  the  centre  of  the  earth."  It  seems  to  me  that 
the  present  case  must  be  decided  upon  the  prin- 
ciple here  laid  down.  In  the  first  place,  it  is  to  be 
observed  that  the  case  of  Coverdale  v.  Charlton  does 
not  directly  decide  anything  as  to  the  extent  of  a 
street  upwards.  It  only  limits  its  extent  down- 
wards. It  does  so,  however,  upon  grounds  which 
seem  to  me  to  apply  equally  in  each  direction.  If 
it  can  be  shown  that  the  management  and  care  of 
the  street  require  some  degree  of  control  over  the 
air  immediately  above  it  as  well  as  over  the 
ground  immediately  below  it,  it  seems  to  follow 
that  the  vesting  of  the  street  itself  in  the  district 
board  must  involve  property  in  part  of  the  air 
above  the  surface  of  the  street  as  well  as  property 
in  part  of  the  ground  below  it.  <  Now,  it  is  self- 
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evident  that  in  many  cases  the  air  immediatelj 
above  the  street  may  be  dealt  with  in  snch  a 
maimer  as  to  aSect  the  safety  or  comfort  of 
the  street,  as,  for  instance,  if  an  electric 
-wire  passed  across  the  street  at  such  a  height 
as  to  interfere  with  the  traffic.  Sach  a 
case  might  be  dealt  with  as  a  nuisance  at 
common  law ;  but  mi|;ht  it  not,  apart  from  the 
law  of  nuisance,  be  treated  as  a  trespass  on  the 
property  of  the  district  board  P  So  long  as  the 
-wire  is  at  a  height  which  actually  interferes  with 
the  traffic,  the  question  is  of  no  practical  import- 
ance, but  when  it  is  suspended  at  such  a  height 
and  in  such  a  manner  that  it  does  not  inter&re 
-with  the  tra£Sc  of  the  street,  except  possibly  in 
some  extraordinary  case,  the  question  becomes 
one  of  great  importance ;  and,  in  order  to  illustrate 
this,  I  proceed  to  give  my  opinion  as  to  the  third 
ground  on  which  the  plaintiffs  claim  their 
injunction.  It  is  that  the  overhead  wire  in 
qnestion  is  a  nuisance  to  the  highway,  and  that, 
as  such,  they  are  entitled  to  have  it  removed. 
This,  it  was  agreed,  was  a  pure  question  of  fact. 
The  evidence  given  on  both  sides  appears  to  me 
to  show  that  the  wire  in  question  is  nearly  new, 
that  it  is  properly  taken  care  of,  and  has  been 
lately  examined  and  found  to  be  in  perfect  con- 
dition, and  likely  to  last  for  many,  or,  at  all 
events,  for  several  years  without  becoming  per- 
ceptibly weaker  thaji  it  now  is.  In  the  common 
course  of  things  it  is  likely  to  cause  no  per- 
ceptible danger  to  the  jpublic,  though  it  is,  no 
doubt,  possible  that  a  violent  storm  might  blow 
it  down,  just  as  it  might  blow  do-wn  the  chimneys 
to  which  it  is  in  most  places  attached.  There  was, 
however,  evidence  that,  on  two  occasions,  wires  of 
a  similar  character  had,  in  violent  storms,  been 
blown  do-wn  in  such  a  manner  as  to  become  a 
source  of  some  degree  of  danger  to  persons  or 
carriages  passing  ^ong  the  highway.  Up>on  the 
whole,  though  i  cannot  say  that  absolutely  no 
danger  arises  from  the  position  of  the  wire,  I  do 
not  think  that,  apart  from  the  question  of  tres- 

ni,  it  would  form  an  indictable  nuisance.  If  it 
been  erected  with  the  consent  of  the  district 
board,  and  had  been  indict-ed  by  some  inhabitant 
of  the  neighbourhood  as  a  nuisance  at  conunon 
law,  I  should  not  have  hesitated  to  direct  a  jury 
tiiat  there  was  no  evidence  of  such  a  nuisance  as 
would  justify  a  conviction.  This  being  the  state 
of  things,  the  question  upon  which  the  case 
turns  appears  to  me  to  be  whether  the  street 
vested  in  the  district  board  extends  to  such  a 
height  above  the  ground  that  the  suspension  of 
the  wire  over  it  is  a  trespass  which  entitles  them 
to  an  injunction.  I  was  at  first  of  opinion  that  it 
was  not,  and  that  the  case  resembled  that 
of  The  Wandsworth  jyittrict  Board  y.  London 
and  South-Weatem  Mailtoay  Company  (8  Jnr. 
17.  S.  681).  In  that  case  the  present  plain- 
HBb  sppUed  to  Kindersley,  Y.C.  for  an  in- 
junction to  restrain  the  Bouth-Westem  Bail- 
way  Company  from  -widening  a  bridge  over  a 
high-way  called  Falcon-lana  vested  in  the  plain- 
tins  by  the  same  section  as  the  one  on  which 
they  reij  in  the  present  case.  There  are  expres- 
sions in  his  judgment  which  at  first  might  look 
as  if  he  meant  to  say  that,  as  the  vesting  of  the 
soil  in  the  district  board  was  "  purely  for  the  pur- 
pose of  promoting  the  convenience  of  the  public," 
the  C|uestion  to  be  considered  was,  whetner  the 
way  in  which  they  proposed  to  exercise  the  rights 


given  to  them  by  the  Act  would  promote  the 
public  convenience  or  not;  but  this  does  not 
appear  to  me  to  be  the  real  meaning  of  the  judg- 
ment, or  at  least  its  full  meaning.  The  railway 
company  in  that  case  had  power  under  an  Act  oE 
Ptffuament  to  widen  the  bridge,  and  the  sub- 
stantial qnestion  appears  to  have  been  whether 
their  powers  did  not  authorise  the  interference 
-with  the  soil  of  the  plaintiffs  (vested  in  them 
solely  for  public  purposes)  which  the  railway 
company  hswd  to  make.  Upon  the  best  considera- 
tion which  I  can  give  to  the  present  case,  it 
seems  to  me  tl^t  Parhament  intended  to  give 
the  district  board  proprietary  rights  over  the 
street,  including  in  that  -word  a  certain  space  up- 
-wards  as  well  as  downwards,  in  order  that  they 
(the  district  board)  might  form  a  judgment  as  to 
the  expediency  on  public  roads  of  permitting  or 
refusing  to  permit  various  acts  which,  without 
being  actual  nuisances  in  such  a  sense  as  to  be 
indictable,  might  nevertheless  be  regarded  as  un- 
desirable innovations.  Suppose,  for  instance,  the 
owner  of  two  houses  on  opposite  sides  of  the 
street  -wished  to  connect  them  by  a  bridge  carried 
at  a  considerable  height  over  the  street,  he  might 
inflict  no  injury  at  all  on  the  public,  but,  if  his 
ri^t  to  do  so  were  unconditional,  so  long  as  he 
caused  no  positive  danger  or  diminution  of  light, 
others  might  imitate  his  example,  and  the  aggre- 
gate resiSt  might  be  injurious  to  the  public, 
though  it  would  be  difficult  to  say  at  what  point 
the  nuisance  be^an.  So  with  regard  to  telegraph 
or  telephone  -wires.  A  single  wire  may  be  no 
nuisance,  but,  if  no  one  has  a  definite  right,  in  the 
interests  of  the  public,  to  object  to  its  erection, 
such  wires  might  be  multiplied  to  any  extend 
and  might  collectively  constitute  a  very  appre- 
ciable nuisance.  I  do  not  suppose  that  the  Leeis> 
lature  or  any  member  distinctly  thought  of  tnis 
when  the  .streets  were  vested  in  the  district 
board,  yet  I  think  that  the  object  of  the  enact- 
ment was  to  invest  the  district  boards  with  the 
character  of  owners,  in  order  that  they  might  use 
for  the  public  convenience  rights  which  a  prudent 
private  owner  would  use  in  his  own  interest  and 
in  the  interest  of  his  tenants.  I  am  much 
strengthened  in  this  view  by  the  provisions  of 
the  l^legraph  Act  of  1863  already  referred  to. 
If  private  persons  had  at  common  law  a  right  to 
suspend  -wires  over  streets,  subject  only  to  the 
general  law  of  nuisance,  I  do  not  see  why  the 
L^islature  should  in  express  terms  have  autho- 
rised telegraph  companies  to  do  so  (26  &  27  Vict, 
c.  112),  8.  6  (2),  but  compelled  them  to  obtain  the 
consent  of  the  body  havmg  control  of  the  street 
(sect.  12).  If  they  already  possessed  the  power  at 
common  law,  there  was  no  need  to  give  it.  For 
these  reasons  I  give  judgment  for  the  plaintiffs 
in  the  terms  of  their  statement  of  claim  -with 
costs ;  bat,  as  the  case  is  one  of  great  importance, 
and  -will  no  doubt  be  carried  further,  and  as  I 
think  the  wire  causes  no  appreciable  actual 
dMiger  to  the  highway  which  it  crosses,  the 
injunction  is  not  to  issue  until  after  the  hearing 
of  the  appeal,  if  the  defendants  appeal  from  this 
judgment. 

Judgment  for  the  plaint'^*. 

The  defendants  appealed. 

June  12  and  13. — The  appeal  -was  argued  by 

Webster,    Q.C.    and    Cozens-Eardy,   Q.C.   (/.  F. 

i  MouUon  -with  them)  for  the  defendants,  and  by 
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FhObriek,  Q.C.  {T.  L.   Willdnaon  and  .E.   0.  B. 
Xane  with  him)  for  the  plaintiffs. 

B&ETT,  M.B. — "This  case  depends  on  the  true 
constmction  of  the  Hetropolis  lianagement  Act 
1856  (18  &  19  Vict.  c.  120),  s.  96.  A  telephone 
'wire  fixed  to  a  chimney  passes  diagonally  across 
the  street.  The  .owners  of  the  houses  raise  no 
objection,  and  the  question  is,  can  the  local  board 
object  to  the  wire  passing  across  the  area  of  the 
street,  and  obtain  an  injunction  to  prevent  the  tele- 
phone company  from  keeping  their  wires  there  P 
The  solution  of  this  question  depends  on  the  Act  of 
Parliament  which  gives  powers  to  the  local  board 
(18  &  19  Vict.  c.  120,  B.  96).  Whatever  may  be 
the  extent  of  their  powers,  it  is  clear  that  it  the 
wire  were  to  interfere  with  the  user  of  the  street 
they  would  be  entitled  to  an  injunction ;  if  it 
were  dangerous  then  it  would  be  a  nuisance,  and 
the  local  board  would  be  entitled  to  an  injunction. 
Whether  the  wire  is  dangerous,  so  as  to  be  a 
nuisance,  is  a  question  of  fact,  as  to  which  there 
is  evidence  on  both  sides.  There  is  strong  evi- 
dence that  these  wires,  when  put  up  with  ordinary 
care,  and  made  of  the  usual  material,  would  not 
begin  to  deteriorate  for  five  years,  and  after  that 
a  further  period  would  have  to  elapse  before  they 
could  become  dangerous.  Stephen,  J.  who  saw 
the  witnesses,  and  had  an  opportunity  of  weighing 
the  value  of  the  evidence,  came  to  the  conclusion 
that  there  was  no  appreciable  danger  now,  and 
for  some  time  to  come  -,  that  amounts  to  saying 
that  in  law  and  in  fact  there  is  no  danger.  We 
cannot  say  that  these  wires  interfere  with  the 
traffic ;  therefore  there  is  no  ground  for  granting 
an  injunction,  unless  there  is  a  trespass  on  the 
property  of  the  local  board.  Stephen,  J.  decided 
in  favour  of  the  plaintifiEs  on  that  ground.  The 
case  raises  the  question  whether  there  is  a  trespass. 
What  belongs  to  the  plaintiffs  is  given  to  them 
by  the  Act  of  Parliament,  which  is  similar  in  its 
terms  to  the  Act  on  which  Goverdale  v.  Charlton 
(40  L.  T.  Rep.  N.  S.  88;  4  Q.  B.  Div.  104)  de- 
pended. The  Act  (18  <fc  19  Vict,  a  120,  s.  96) 
Tests  the  street  in  the  local  board ;  therefore  the 
same  question  -arises  as  arose  in  Coverdale  v. 
Charlton,  namely,  what  is  the  meaning  of  the 
words  "  vest "  and  "  street,"  and  what  is  the  effect 
of  the  Act  F  As  to  the  judgment  of  Bramwell,  L.J. 
in  that  case,  I  have  some  difficulty  in  following  his 
exact  view  on  each  point.  The  question  there 
was  how  far  the  property  passed,  and  in  what 
was  the  property  vested  in  the  local  board. 
Bramwell,  L.J.  was  of  opinion  that  the  Act 
of  Parliament  gave  the  local  board  so  much  pro- 
perty in  the  grass  on  the  surface  of  the  road 
which  was  vested  in  them  that  they  could  give 
the  right  to  the  plaintiff  to  pasture  cattle  along 
the  side  of  the  road.  My  own  view  then  was  that 
the  Act  passed  the  property  in  the  street,  so  as  to 
enable  the  local  boara  to  do  what  any  other 
owner  of  property  might  do,  subject  to  the  rights  of 
the  public,  and  so  long  as  they  did  not  infringe 
their  duty  of  keeping  the  street  as  a  street.  It 
was  not  necessary  to  decide  there  whether  the 
property  vested  for  ever  or  only  for  a  time ;  but 
in  the  case  of  SoUe  v.  The  Vestry  of  St.  George  the 
Martyr,  Southwark  (43  L.  T.  Bep.  N.  S.  140;  14 
Ch.  Div.  785),  the  question  was  raised  as  to  the 
length  of  time  for  which  the  right  of  property 
was  conferred,  and  the  Court  of  Appeal  said  that 
it  lasted  only  while  the  place  in  question  was  a 
street.  Agreeing  with  this  second  case,  my  opinion  ' 


of  the  effect  of  the  decision  in  Coverdale  v.  Charl- 
ton (u&i  $vp.)  is  this,  that    the  property  in  the 
street   passes   to   the   local  board,  and  remains 
vested  m  them  while  it  is  a  street.    Then  the 
question  arises,  what  is  the  meaning  of  the  word 
"  street  f"  for  that  is  what  is  vested  in  the  local 
board.     It  was  suggested  in  Coverdale  v.  Charl- 
ton (uli  sup.)  that  the  word  "  street "  only  meant 
the  right  of  way,  but  the  whole  court  went  further 
than  that.    Then   it   was  suggested  that  it  was 
confined  to  the  surface,  but  we  went  further  than 
that,  and  came  to  the  conclusion  that  the  property 
of  the  local  board  went  below  the  surface.    That 
is  the  foundation  of  the  judgment.    I  am  inclined 
to  think  that  the  real  judgment  of  Bramwell,  L.J. 
is  contained  in  the  passage  at  p>age  118  of  4  Q.  B. 
Div.,  where  he  is  reported  as  saying :  "  That  would 
show  that  '  street '   comprehends    what  we  may 
call  the  surface,  that  is  to  say,  not  a  surface  bit  of 
no  reasonable  thickness,  but  a  surface  of  such  a 
thickness  as  the  local  board  may  require  for  the 
purpose  of  doing  to  the  street  that  which  is  neces- 
sary for  it  as  a  street,  and  also  of  doing  those 
things  which  commonly  are  done  in  or  under  the 
streets ;  and  ,to  that  extent  they  had  a  property 
in  it."  The  report  in  the  Law  Journal  makes  it  still 
more  clear  that  this  was  his   real  judgment ;   the 
corresponding  passage  in  that  report  is  as  follows : 
"  On  the  whole,  I  think  that  the  word  '  street ' 
includes  so  much  of  the  surface,  and  so  much  of 
the  thickness  or  depth,  as  is  usually  needed  for 
the   ordinary  works   which   the   local  authoritT 
would  need  to  execute  in  or   upon  a  street: 
(48  L.  J.,  at  page  131  Q.  B.)    That  seems  to  me 
to  show  that  the  property  passes  to  a  certain 
depth ;  that  is,  that  it  includes  what  may  be  called 
the  area  of  user,  not  accidental,  but  ordinary 
user,  such  as  is  usually  needed  for  the  ordinary 
works  which  are  done  in  the  street.    I  did  not 
differ  from  that  view.    I  said :  "  The  words  of  the 
private  Act  in   that   case   {Bnimfttt  v.   Boherta, 
Sj2  L.  T.  Bep.  N.  8.  301 ;  L.  Eep.  6  C.  P.  224)  wore 
that  the  fee  simple  of  the  pew  should  be  vested 
in  the  subscribers  or  proprietors ;  the  court  held 
that  those  words  did  not  vest  the  land  over  which 
the  pew  was.     So  here,  the  words  of  this  section 
vest  the  property  in  the  street,  and  the  street 
does  not  include  the  houses  by  the  side  of  the 
street :  it  includes  the  space  between  the  houses 
which    is    used    as  the    footway  and    roadway. 
'  Street '  means  more  than  the  surface ;  it  means 
the  whole  surface  and  so  much  of  the  depth  as  is 
or  can  be  used,  not  unfairly,  for  the  ordinary- 
purposes  of  a  street.    It  comprises  a  depth  whioa 
enables  the  urban  authority  to  do  that  which  is 
done  in  every  street,  namely,  to  raise  the  street 
and  to  lay  down  sewers — for  at  the  present  day 
there  can  be  no  street  in  a  town  without  sewers — 
and  also  for  the  purpose  of  laying  down  gas  and 
water  pipes.    '  Street,'  therefore,  in  my  opinicm, 
includes  the  surface  and  so  much  of  the  depth  as 
may  be  not  unfairly  used  as  streets  are  used.    It 
does  not  include  such  a  depth  as  would  carry 
with  it  the  right  to  mines,  neither  would  'street ' 
include  any  buildings  which  happen  to  be  built 
over  the  land,  because  that  is  not  part  of  the 
street  within  the  meaning  of  such  an  Act  as  this. 
If  the  enactment  gives  the  local  board  that  pro- 
perty in  so  much  of  the  land,  it  gives  them  the 
absolute  property  in  everything  growing  on  the 
surface    of   the   land.      The   Legislature    have, 
because    the    right    of     owdm^  in    tiia  ^oil 
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of  a  'street'  is  of  so  little  value,  inten- 
tionally taken  away  that  right,  and  have  given 
it  to  the  extent  I  have  mentioned,  to 
the  local  board:"  (4.  q.  B.  Div.  at  page  121.) 
I  think  Cotton,  L.J.'s  judgment  is  to  the  same 
effect.  Therefore  the  groundwork  of  the  judg- 
ment in  that  case  is  that,  as  to  depth,  where  the 
word  "street"  i«  used,  we  must  give  it  the  popular 
meaning  which  it  had  when  the  Act  passed,  with 
regard  to  depth,  it  includes  the  area  of  ordinary 
user,  and  nothing  beyond  or  below.  We  have  to 
applv  that  principle  to  the  present  case,  for  I 
think  the  case  of  Coverdale  v.  Charlton  («6t  tup.) 
is  binding  as  an  authority,  with  regard  to  the 
principle  on  which  it  was  decided,  and  I  think  the 
interpretation  there  given  to  the  word  "  street " 
"was  and  is  right,  and  was  the  only  interpretation 
•which  could  be  given.  Therefore  "  street "  is  that 
■which  contains  the  area  of  ordinary  user.  We 
have  now  to  apply  that  principle  to  the  space 
which  is  above  the  surface  of  the  ground.  It  has 
been  argued  that,  because  the  surface  passes, 
therefore  everything  above  it  also  passes  usque  ad 
eceihim.  I  will  not  question  the  rule  laid  down  by 
Coke,  which  is  to  tne  effect  that  where  land  is 
granted  by  the  Crown,  or  conveyed  by  one  subject 
to  another,  under  the  term  of  land,  every  right 
passes,  down  to  the  centre  of  the  earth,  and  usque 
ad  aelum.  These  are  fanciful  phrases,  but  they 
are  the  phrases  commonly  used  to  express  the 
extent  oi  the  right  which  passes.  By  the  common 
law  a  grant  or  conveyance  of  land  passed  all  that, 
but  it  does  not  follow  that  the  word  "street" 
would  have  the  same  effect ;  I  am  not  clear  as  to 
how  this  might  be,  but,  supposing  it  would  have 
the  same  effect  in  a  grant  or  conveyance,  here  the 
word  occurs  in  an  Act  of  Parliament.  We  have 
to  consider  why  the  Act  was  passed,  and  with 
-whom  and  what  it  is  dealing ;  it  deals  with  streets, 
of  which  the  public  have  the  use,  and  with  the 
local  authorities,  who  are  the  guardians  of  the 
streets.  If  the  street  includes  only  the  area  of 
user  below  the  surface  of  the  ground,  why  should 
it  include  anything  but  the  same  above  P  The 
logical  conclusion  is,  that  if  it  includes  this  below 
it  should  include  the  same  above ;  that  is,  it  should 
include  that  area  of  air  which  is  the  subject  of 
ordinary  user.  I  cannot  say  that  the  limit  would 
he  higher  or  lower  according  to  the  height  of  the 
particular  carts  or  fire-escapes  which  might 
happen  to  pass.  The  height  would  be  sufficient  to 
allow  the  ordinary  use  of  the  streets  by  the  things 
■which  use  the  streets  as  streets.  I  doubt  whether 
it  would  be  limited  to  the  present  height  of 
any  fire-escape  which  may  happen  to  be  in 
use,  but  I  will  not  attempt  to  measure  it 
in  this  way,  for  in  the  present  case  we  have  to 
apply  the  principle  to  the  case  of  wires  fixed  to 
the  tops  01  chimneys.  Now,  people  do  not  use  the 
street  as  a  street  at  the  tops  of  the  chimneys ; 
the  chimney  tops  are  not  in  the  street,  but  over 
the  street.  I  am  of  opinion  that  the  Act  does 
not  pass  the  property  in  that  which  is  over  the 
street,  but  only  the  property  in  the  street,  and, 
therefore,  that  no  property  passed  to  the  local 
board  in  the  air  in  which  these  wires  were 
placed.  If  the  wires  were  dangerous,  an  injunc- 
tion would  be  granted;  but,  in  the  absence  of 
danger,  the  plamtiffs'  case  rests  solely  on  the 
ground  of  trespass.  I  am  of  opinion  that, 
although  the  property  in  the  street  is  vested  in 
the  local  board,  these  wires  are  not  in  the  street, 


bat  are  only  passing  over  the  street,  and  there- 
fore Stephen,  J.  has  construed  the  word  too 
largely,  and  was  not  entitled  to  grant  an  injunc- 
tion  on  the  ground  of  trespass.  Another  point 
was  raised  by  Mr.  Philbrick,  that,  by  26  &  27 
Yict.  c.  112,  B.  12,  these  wires  could  not  be 
placed  across  the  street  without  the  consent  of 
the  plaintiffs.  If  we  were  to  give  effect  to  that 
contention,  we  should  be  applying  the  words 
"  any  company  "  in  31  &  32  Vict.  c.  110,  s.  3, 
to  an  Act  which  says  "  the  company."  I  think 
it  would  not  be  right  to  apply  that  interpreta- 
tion. Therefore,  on  neither  point  have  the  re- 
spondents been  able  to  show  that  the  judgment 
of  Stephen,  J.  is  right.  On  the  authority  of 
CoverdaU  v.  Charlton  («ii  sup-),  and  agreeing 
with  the  decision  in  BoUs  v.  The  Vestry  of  St. 
Oeorge  the  Martyr,  Sowthwark  (ubi  sup.),  I  am 
of  opinion  that,  according  to  the  principle  laid 
down  in  Coverdale  y.  Charlton,  these  wires  are 
not  on  the  property  of  the  plaintiffs,  and,  as 
there  is  no  nuisance,  there  ought  to  be  no  injunc- 
tion, and  the  judgment  ought  to  be  reversed. 

BowEN,  L.J.— -I  have  no  doubt  that  if  any 
appreciable  danger  were  shown  the  court  would 
interfere.  If  the  plaintiffs  had  proved  any  sub- 
stantial risk  to  the  public,  it  would  have  been  the 
duty  of  the  court  to  g^rant  an  injunction.  It 
does  not,  however,  appear  on  the  evidence  that 
there  is  any  appreciable  danger  to  the  public,  and 
the  question  tneref  ore  is  whether,  where  no  appre- 
ciable danger  exists,  the  local  bc»rd  are  entitled 
to  put  their  veto  upon  stretching  a  wire  across 
the  street.  Have  the  local  board  such  powers  as 
to  enable  them  to  interfere  with  a  wire  which 
causes  no  danger  to  the  street,  or  to  the  traffic, 
and  no  interruption  to  the  traffic  ?  This  is  an 
important  question,  because,  if  the  plaintiffs  are 
right,  the  Act  of  Parliament  confers  on  local 
boards  a  power  to  levy  tolls  in  the  air,  for  they 
are  not  restricted  to  acting  in  the  interest  of  the 
public  if  the  view  contended  for  on  behalf  of  the 
plaintiffs  [is  correct.  If  a  similar  question  were 
to  arise  in  the  case  of  an  owner  of  land,  I  should 
be  imwilling  to  suggest  that  the  landowner  had 
not  the  right  to  object  to  anyone  putting  anything 
over  his  land.  It  is  not  necessary  to  Bay  on  what 
theory  that  doctrine  is  founded,  for  this  is  not 
the  case  of  a  conveyance  of  land,  but  the  local 
board  have  what  the  Act  of  Parliament  (18  &  19 
Vict.  c.  120,  s.  96)  gives  them,  and  the  quRstion 
is  whether  they  have  the  right  to  insist  that 
nothing  shall  be  placed  above  what  is  given  them 
by  the  Act.  That  depends  on  the  construction, 
of  the  Act.  There  are  two  rules  of  construction 
to  be  observed :  first,  that  the  words  are  to  be 
taken  in  their  popular  sense,  unless  there  is  some- 
thing to  show  a  contrary  intention ;  and,  secondly, 
that,  if  the  words  are  capable  of  two  constructions, 
that  one  ought  to  be  adopted  which  makes  the 
words  mean  that  the  Act  gives  enough  power  to 
enable  the  local  board  to  carry  out  their  duties 
under  the  Act,  and  gives  no  unnecessary  power. 
The  street  is  vested  in  the  local  board,  and  the 
Act  shows  that  the  Legislature  was  not  dealing 
with  a  simple  easement,  but  with  something 
material.  This  was  the  basis  of  the  decision  in 
Coverdale  v.  Charlton  (40  L.  T.  Eep.  N.  S.  88; 
4  Q.  B.  Div.  104).  We  have  to  construe  the 
words  "vest"  and  "street,"  and  it  'is  im- 
possible to  take  the  word  "  vest  "  first, 
and  then   the    word    "  8treet,"|ri^p£«^ferae 
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them  separately,  withoat  seeing  whether  any 
light  is  thrcvm  on  the  meaning  of  one  word 
by  the  other.  We  mnst  deal  with  the  combined 
expression.  The  ordinary  meanine  of  such  an  ex- 
pression, in  the  case  of  land,  is  tnat  a  freehold 
estate  vests,  but  the  words  may  have  a  different 
mefuiingaccording  to  what  the  property  is  which 
vests.  There  are  two  views  which  may  be  sug- 
gested _:  first,  that  the  Act  of  Parliament  definitely 
plants  in  the  local  board  something  analogous  to 
a  freehold  interest ;  or,  secondly,  that  a  statatory 
interest  is  given,  so  as  to  enable  the  board  to  carry 
oat  the  purposes  of  the  Act.  I  think  the  case  of 
Coverdcue  v.  Charlton  (itfci  tup.)  decides  only  one 
thing,  bnt  the  authority  of  tnat  case  goes  beyond 
the  actual  decision.  All  that  it  decided  I  think 
is  this :  that  the  Act  of  Parliament  vested  in  the 
local  board  such  a  statutory  interest  as  to  give 
them  the  surface  of  the  ground  and  the  right  to 
the  herbage.  I  am  not  quite  sure  that  all  the 
judges  took  the  same  view  in  that  case.  As  to 
the  judgment  of  Bramwell,  L.J,,  I  have  some 
doubts  as  to  how  far  he  meant  to  go.  The  Master 
of  the  Rolls  has  just  explained  his  own  judgment, 
but  I  doubt  whether  Cotton,  L.J.  meant  to  say 
that  the  statute  gave  anything  more  than  enough 
to  transfer  the  right  to  the  grass.  In  the  subse- 
quent case  of  Bolls  v.  The  Vestry  of  St.  George  the 
Marhtr,  Souihwark  (43  L.  T.  Rep.  N.  8.  140;  14 
Ch.  Div.  785),  the  court  had  to  consider  the  dura- 
tion of  the  right,  and  had  also  to  consider  the 
effect  of  the  decision  in  Coverdale  v.  Charlton  (uW 
tup).  Cotton,  L.J.  explains'  (14. Q.  B.  Div.  at  page 
798)  that  he  meant  that  some  right  vested,  but 
that  nothing  had  been  decided  as  to  the  duration 
or  extent  oi  the  right ;  and  Thesiger,  L.J.  said 
(speaking  of  Coverdale  v.  Charlton) :  "  The  effect  of 
that  case  is  substantially  this  ;  that  sect.  96  has 
given  to  these  bodies,  over  and  above  the  mere 
easement  of  passage  which  the  public  possess, 
and  over  and  above  the  right  of  control  and 
nutnagement  of  the  roads  which  the  old  surveyors 
of  highways  possessed,  some  right  of  property,  some 
possessory  right  which  would  enable  the  district 
boards  or  the  vestries  to  maintain  actions  in  respect 
of  that  property  or  possessory  right,  and  the 
decision  of  the  court  does  not  seem  to  have  gone 
one  step  beyond  that :"  (14  Ch.  Div.  at  p.  802). 
I  do  not  think  the  decision  in  Covemale  v, 
Charlton  went  beyond  that,  although  the  lan- 
guage of  the  present  Master  of  the  Rolls  in  that 
case  did.  Now,  what  is  the  meaning  of  the  word 
"street"?  In  Coverdale  v.  Charlton  it  was  not 
necessary  to  say  how  far  down  the  street  went ; 
therefore,  on  that  point,  the  case  is  not  binding, 
though  it  is  a  great  authority.  I  think  the  word 
"street"  covers  the  area,  or  Eone,  of  user.  A 
statutory  interest  of  a  proprietary  character  in 
and  below  the  surface  is  conferred,  so  far  as  it  is 
necessary,  for  carryinK  out  the  purposes  of  the 
Act.  As  to  the  space  above  the  surface  of  the 
street  I  am  satisfied  that  the  local  board  has  no 
proprietary  interest  above  the  street  beyond  what 
M  necessary  in  order  to  enable  them  to  protect 
the  street,  and  carry  out  the  duties  imposeid  upon 
them  by  statute.  I  say  this  without  derogating 
from  the  authority  of  the  proposition  Cujua  est 
lAum  ejus  est  usmie  ad  ccelivm,  for  the  local  board 
We  not  the  land,  but  the  street ;  and  it  is  not 
within  the  meaning  of  the  word  "street,"  or 
within  the  purview  of  the  object  of  the  Legisla- 
ture, to  give  more  than  is  actually  necessary  for 


carrring  out  the  duties  of  the  local  board.  I 
think,  therefore,  that  the  judgment  of  Stephen,  J. 
was  wrong,  and  ought  to  be  reversed.  On  the 
second  point,  as  to  the  statutes,  I  agree  with  the 
Master  of  the  Rolls.  If  any  appreciable  danger 
were  shown,  I  am  clearly  of  opinion  that  aa 
injunction  could  be  obtained. 

Fby,  L.J. — The  plaintiffs  in  this  case  ask  for  an 
injunction  on  one  or  other  of  three  grounds :  first, 
on  the  ground  of  danger ;  secondly,  on  the  ground 
of  interference  with  their  proprietary  rights ;  and, 
thirdly  on  the  ground  that  they  have  given  no 
statutory  consent  to  the  putting  up  of  the  wire, 
and  they  contend  that  such  consent  was  required 
before  the  wire  could  lawfully  be  put  up.  I  think 
no  appreciable  danger  is  shown.  This  depends  on 
the  evidence,  and  the  judge  before  whom  the 
case  was  tried  saw  the  witnesses,  and  heard  their 
evidence,  and  came  to  the  conclusion  that  no 
danger  was  made  out.  I  think  we  ought  not  to 
interfere  with  this  finding,  and  I  do  not  differ' 
from  the  conclusion  at  which  he  arrived  on  this 
point.  Secondly,  is  there  any  interference  with 
the  plaintiffs'  proprietary  right?  The  object  of 
18  <S  19  Vict.  c.  120,  8. 96,  was  to  give  the  local 
board  something  more  than  a  mere  control  over 
the  street,  as  is  shown  by  the  use  of  the  wcn-d 
"vest."  A  difficulty  arises  because  "street"  is 
a  word  which  is  used  rather  in  a  popular  than  ia 
a  legal  sense.  The  Act  is  silent  as  to  the  duration 
of  the  interest  and  the  nature  of  the  property. 
If  there  were  no  authority  on  the  point  I  am  not 
certain  that  I  should  not  think  the  safer  view 
would  be  to  hold  that  the  Act  meant  to  vest  the 
street  in  the  local  board  as  land,  with  all  the 
rights  incidental  to  land  in  the  area  of  the  street ; 
but  this  was  not  argued,  because  the  case  o£ 
Coverdale  v.  Charlton  (ubi  sup.)  is  inconsistent 
with  such  a  view.  That  case  has  placed  a  defini- 
tion on  the  word  "street."  No  doubt  some  pari 
of  what  was  said  in  the  judgment  was  not  neces- 
saiy  for  the  decision  of  the  case,  but  still  I 
think  it  is  binding,  for  it  is  not  the  right  way  to 
treat  a  judgment  to  consider  whether  all  that  was 
sbid  was  absolutely  necessary  for  the  decision 
of  the  casa.  According  to  the  judgments  in 
Coverdale  v.  Charlton,  the  word  "  street  "  would 
include  the  surface  of  the  ground,  and  an 
undefined  area  below  and  above;  that  is, 
the  area,  or  zone,  of  ordinary  user.  The 
sug^^tion  that  it  was  the  intention  of  the 
Legislature  to  vest  in  the  local  board  the  area  of 
possible  interference  is  answered  by  the  case  of 
Coverdale  v.  Cluvrlton  (uhi  sup.).  The  reasons  given 
by  two  of  the  judges  who  decided  that  case  show 
that  the  street  which  is  vested  in  the  local  board 
includes  the  area  of  ordinary  user  only ;  for  they 
have  given  a  definition  which  we  ought  not  to 
overrule,  and  which  has  excluded  the  idea  of  the 
area  of  possible  interference.  I  am  of  opinion, 
therefore,  that  the  local  board  have  some  pro- 
prietary right  in  the  area  of  ordinary  user,  and 
nothiiu^  more.  Then,  is  this  case  within  that 
rule  ?  I  am  of  opinion  that  it  is  not,  and  therefore 
that  the  plaintiffs  must  fail.  I  wish  to  throw  out 
no  doubt  as  to  the  ordinary  rights  of  a  proprietor 
of  land,  the  question  as  to  which  is  not  oefore  us. 
I  think  a  proprietor  of  land  may  remove  an 
obstruction  at  any  height  above  his  land.  J.  say 
nothing  as  to  the  rights  of  proprietors  of  adjacent 
land.  For  these  reasons  i  nave  come  to  the  con- 
clusion that  no  injunction  ought  to  be  granted. 
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It  is  contended  that  the  plaintiffs  had  power  by 
sect.  12  of  the  Telegraph  Act  1863  (26  &  2  Vict. 
c.  112)  to  refuse  their  consent  to  the  putting  up 
of  the  wire ;  but  it  seems  plain  to  me  that  the  sec- 
tion in  question  applies  only  to  companies  con- 
stituted by  that  Act.  It  is  contended  that,  because 
the  Act  of  1863  is  incorporated  by  the  Telegraph 
Act  1869  (32  &  33  Vict.  c.  73),  therefore  every 
company  that  is  within  the  terms  of  the  Act  of 
1869  is  brought  within  the  Act  of  1863.  I 
have  great  difficulty  in  following  that  line 
of  argument.  In  my  opinion  the  learned  judge 
in  the  court  below  has  erred,  because,  intending  to 
follow  Coverdale  v.  Charlton  (ubi  sup.),  he  has 
extended  the  area  which  he  held  to  be  vested  in 
the  local   board  to  the  area  of  possible  inter- 

Judgment  reversed. 

Solicitors  for  plaintiffs,  Corsellis,  Son,  and 
Mossop. 

Solicitors  for  defendants,  Waterhouse,  Winter- 
hoiham,  and  Harrison. 


Wednesday,  June  18. 

(Before  Brett,  M..B,.,  Bowxn  and  Fkt,  L.JJ., 

assisted  by  If  AtmcAL  Assessobs.) 

The  Beta;  The  Peteb  Gkaham. (a) 

on  appeal  pkou  bctt,  j. 

Collision — Regulations  for  Preventing   Collisions 
at  Sea,  Art.  XIII.  1880 — Moderate  ^eed — Dense 
fog — Bristol  Channel — Salvage — Merchant  Ship- 
ping Act  1873  (36  ^  37  Vict.  c.  85),  s.  16. 
Moderate  speed  for  a  saiMng  ship,  loithin  the  meari- 
ing  of  Art.  XIII.  of  the  Regulations  for  Prevent- 
ing Collisions  1880  in  a  dense  fog  in  the  Bristol 
Channel,  is  the  slowest  speed  that  she  can  go  so 
as  to  he  under  command,  and,  if  she  carries  more 
sail  than  is  necessary  for  this  purpose,  she  wiU  be 
guilty  of  a  breach  of  the  article. 
Moderate  speed,  within  the  meaning  of  art.  13  of 
the  Begulationa,  varies  according  to  the  density 
of  the  fog ;  the  thicker  the  fog,  ike  slower  ought 
to  he  the  speed. 
Per  Butt,  J. :    Where  two  ships  having  been  in 
collision,  one  of  them  renders  assistance  to  the 
other  by  towing  her,  being  bound  by  sect.  16  of 
the  Merchant  Shipping  Act  1873  to  stand  by  and 
render  assistance,  qmere,  whether  she  is  entitled 
to  salvage  remuneration,  even  though  she  is  not 
to  blame  for  the  collision. 
This  was  a  consolidated  damage  action  in  rem, 
institnted  by  the  owners  of  the  steamship  Peter 
Graham  against  the  owners  of  the  schooner  Beta, 
to  recover  damaires    arising  out  of  a  collision 
between  the  two  vessels  on  the  26th  Aug.  1883  in 
the  Bristol  Channel. 

The  defendants  counter-claimed. 
The  facts  alleged  on  behalf  of  the  plaintiffs 
were  as  follows  :  Shortly  before  midnight  on  the 
26th  Aug.  1883  the  steamship  Peter  Ordham,  of 
516  tons  register,  was  in  the  Bristol  Channel, 
about  fifteen  miles  If.  by  E.  of  the  Longships, 
on  a  voyage  from  Swansea  to  Valencia  with  a 
cargo  of  patent  fuel.  The  wind  was  very  light 
from  the  W.S.W.,  there  was  a  thick  fog,  and  the 
tide  was  ebb.  The  Peter  Graham,  had  been  turned 
round  on  a  N.E.  by  E.  course  to  stem  the  tide, 

(a)  Beported  by  J.  P.  AsniiiaL  and  F.  W.  BAncil,  Eaqin., 
BuilitenHtMAw, 


and  was  proceeding  at  dead  slow,  making  about 
two  knots  an  hour.  Her  regulation  lights  were 
duly  exhibited  and  burning  brightly,  and  her 
steam-whistle  was  being  duly  sounded  and  a 
good  look-out  kept  on  board  of  her.  Under  these 
circumstances  those  on  board  the  Peter  Graham, 
saw'  the  boom  of  the  schooner  Beta  about  two 
points  on  the  starboard  bow  and  about  100  yards 
off,  and,  although  the  engines  of  the  Peter  Graham 
were  reversed  full  speed  and  her  helm  put  hard- 
»-port,  the  two  vessels  came  into  collision,  the 
jibboom  of  the  Beta  striking  the  starboard  bow 
of  the  Peter  Cfraham.  Both  vessels  sustained 
considerable  injury.  The  Peter  Graham,  stood  by 
the  Beta  till  daylight,  and  at  5.30  a.m.  on  the 
27th  took  her  in  tow,  and  towed  her  to  the 
Mumbles  Boads  off  Swansea,  where  she  cast 
anchor  in  a  place  of  safety  about  6  p.m.  on  the 
same  day.  The  plaintiffs  charged  the  defendants 
with  breach  of  articles  12,  13,  and  22  of  the 
Begulations  for  Preventing  Collisions  at  Sea  1880, 
and  claimed  judgment  for  the  damages  occasioned 
by  the  collision,  together  with  such  an  amount  of 
salvage  as  to  the  court  should  seem  just. 

The  facts  alleged  on  behalf  of  the  defendants 
were  as  follows  :  Shortly  before  11.50  p.m.  on  the 
26th  Aug.  1883  the  schooner  Beta,  of  97  tons, 
was  in  the  Bristol  Channel,  about  twenty  miles 
W.N.W.  from  Trevose  Lighthouse,  on  a  voyage 
from  Cardiff  to  Devonport,  with  cargo  of  coab. 
The  Beta,  under  all  plain  saU,  was  making  about 
two  knots,  and  heading  about  N.W.  by  W.,  close- 
hauled  on  the  port  tack.  The  wina  was  light 
from  the  W.S.W.,  the  weather  foggy,  and  the  tide 
flood  of  about  the  force  of  one  knot.  The  Beta 
had  her  regulation  side  lights  exhibited  and  burn- 
ing brightly,  and  her  foghorn  was  being  sounded 
in  accordance  with  the  regulations,  and  a  good 
look-out  was  being  kept  on  board  of  her.  Under 
these  circumstances  those  on  the  Beta  saw  the 
masthestd  light  of  the  Peter  Graham  about  three 
points  on  the  port  bow,  and  distant  about 
400  yards,  and  although  the  steamship  was 
hailed  to  starboard,  and  the  Beta  was  brought  up 
into  the  wind,  the  Peter  Graham  came  on,  and 
struck  with  her  stem  and  starboard  side  the  Beta 
on  her  bowsprit  and  cutwater,  doing  her  great 
damage.  The  defendants  charged  the  plaintiffs 
with  breach  of  articles  12,  13,  17,  and  18  of  the 
Begulations  for  Preventing  Collisions  at  Sea  1880. 

On  behalf  of  the  plaintiffs  evidence  was  called 
to  prove  that  the  foghorn  of  the  Beta  was  not 
heard  by  those  on  board  the  steamer.  According 
to  the  undisputed  evidence  of  a  sarveyor,  called 
on  behalf  of  the  plaintiffs,  the  topgallant  fore- 
castle plate  on  the  starboard  bow  of  the  Pe^ 
Graham  was  smashed  in  about  seven  feet,  and  one 

Slate  further  aft  bulged  and  bent,  second  plate 
own  smashed  in,  and  also  two  shear  stroke 
plates  smashed  in  about  thirteen  feet  from  the 
stem,  &c. 

On  the  5th  Dec.  1883  the  action  came  on  for 
he&ring  before  Butt,  J.  assisted  by  Trinity 
Masters. 

C.  SaU,  Q.C.  (with  him  BuckniO)  for  the 
pkdutiffs. 

Myburgh,  Q.C.  (with  him  Aspitidll)  for  the 
defendants. 

At  the  conclnsion  of  the  arguments,  the  learned 
Judge  found  the  schooner  alone  to  blame.  In  his 
judgment    having   found   that   the  Beta's   fog- 
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horn  fras  blown  by  bellows,  he  proceeded  as 
fdUowB : — ^Whether  it  was  blown  qnite  as  often 
as  it  onght  to  have  been,  and  whether  it  was 
sounded  within  two  minntes  of  the  time  of  the 
collision,  I  confess  to  having  some  doubt.  So 
much  for  the  foghorn.  Bat  now  each  vessel  says 
the  other  was  g^ing  too  fast.  I  am  dealing  with 
the  question  of  negligence  on  the  part  of  the 
Seia,  and  I  propose  first  to  consider  the  question, 


the  Beta  going  too  fast  P  Now,  I  state  at 
once,  because  I  think  it  is  the  fair  way  on  these 
occasions,  that  there  is  a  diSerenze  of  opinion 
between  my  assessors  as  to  the  speed  of  the 
Seta.  One  of  the  two  gentlemen  thinxs  that  she 
Tras  going  under  an  undue  press  of  sail  and  was 
making  more  headway  through  the  water  than 
ahe  ought  to  have  been  doing  on  this  night  with 
the  weather  as  it  was.  She  was  under  all  plain 
Nul,  including  two  square  topsails,  and  it  is 
thought  by  one  of  my  assessors  that  that,  coupled 
with  the  fact  of  the  very  severe  blow  she  delivered 
to  the  steamer  and  the  damage  she  did,  shows 
that  she  had  more  way  on  her  than  she  admits 
and  more  way  than  she  ought  to  have  had  under 
the  circumstances.  Under  these  circumstances  it 
fiJls  to  my  lot  to  decide  the  question.  I  do  not 
deny  that  I  have  had  hesitation  about  it,  but  I 
lean  to  the  conclusion  that  she  was  going  too  fast, 
and  80  I  decide.  I  am  mainly  governed  in  so  doing 
by  this.  We  have  before  us  a  survey  of  the 
steamer,  dnd  we  get  from  it  the  nature  and 
the  violence  of  the  blow  that  was  delivered.  The 
report  says  on  the  starboard  bow  the  topgallant 
forecastle  plate  smashed  in  about  seven  feet  from 
the  stem,  one  plate  further  off  bulged  and  bent,  the 
second  plate  down  smashed  and  also  the  two 
riiear  stroke  plates  smashed  in  about  thirteen  feet 
from  the  stem,  three  frames  broken  and  two 
twisted  and  bent,  one  forecastle  deck  beam  broken 
aod  six  forecastle  deck  planks,  and  two  broad 
deck  planks  broken,  lining  and  bunk  fittings,  &c. 
Then  there  is  other  damage  mentioned,  and  there 
was  evidence  of  the  bowsprit  of  the  Beta  having 
gone  through  the  deck  of  the  steamer.  This  leads 
me  to  the  conclusion  that  the  Beta  was  going 
&8ter,  and  not  inconsiderably  faster,  than  she  says, 
and  that  being  so,  I  think  she  was  carrying  too 
great  a  press  of  sail  having  regard  to  the  weather. 
X  think  that  was  negligence  on  her  part,  and  that 
she  is  liable  for  it.  [The  leamea  Judge  then 
dealt  with  the  speed  of  the  Peter  Qraham,  and 
found  it  to  have  been  as  slow  as  was  consistent 
with  good  steerage-way.]  Now  comes  the  only 
remaining  point.  The  foghorn  of  the  Beta  was 
not  heard,  according  to  the  evidence,  by  those  on 
board  the  Peter  Graham,  and  here  arises  a  point 
which  I  have  often  considered,  and  aboflt  which  I 
have  always  felt  a  difiSculty.  Ought  we  to  find 
negligence  against  the  steamer  because  she  did 
not  hear  the  foghorn  before  the  collision?  In 
order  so  to  find  we  must  be  satisfied  that  there 
was  not  a  longer  interval  between  the  blasts  than 
two  minutes — a  matter  upon  which  I  have  already 
expressed  some  doubt.  What  occurs  to  me  is 
this :  Here  were  persons  on  the  alert  on  board  the 
Peter  Graham.  The  question  of  hearing  is  not 
like  that  of  eyesight.  People's  eyes  may  be  closed 
or  turned  away  from  the  direction  in  which  an 
object  comes  into  view,  and  they  mav  fail  to  see 
it,  but  their  ears  are  not  stopped,  ana  even  if  thev 
are  attending  to  something  else,  a  foghorn  in  thick 
weather  is  a  thing  that  at  once  arouses  their  atten- 


tion.   It  seems  to  me  very  difficult  to  say  that 
merely  because  these  people,  who  were  on  the  look- 
out and  on  the  alert,  did  not  hear  the  schooner's 
fogborn,  they  are  to  blame,  having  regard  to  the 
fact  that  the  foghorn,  if  sounded,  was  certainly 
to  leeward  of  the  steamer,  and  that  the  sound 
would  rather  be  carried  away  from  the  steamer  by 
the    wind    than    towards  her.    Considering   too 
the    careful    way    in    which    this    steamer    was 
being   navigated   and  the  whole   circumstances 
of    this    case,    I    do    not    think    that    the    fact 
of  her  not   hearing  the  schooner's    foghorn  is 
evidence  of  negligence  for  which  she  ought  to 
be  held  to  blame.   In  the  result  I  must  pronounce 
that  the  only  blame  in  this  case  attaches  to  the 
Beta.    Now  comes  the  question,  is  the  steamer 
entitled  to  salvage!'    I  know  it  has  been  held 
in  some  coses  that  where  a  collision  is  brought 
about  by  the   wrongful  act  of  one  of  two  ships 
the   innocent   ship   is   entitled  to   salvage.     No 
doubt  the  steamer  took  the  Beta  in  tow.    What 
I  have  to  consider  is,  must  I  administering  the  law 
imply  a  contract  to  pay  for  salvage  services  I    I 
will  not  do  anything  of  the  sort,  and  I  do  not 
mean  to  give  any  salvage  in  this  case.    If  I  am 
wrong  I  must  be  set  right  elsewhere,  but  I  do 
not  forget  that  there  is  an  Act  of  Parliament 
which  renders  it  a  positive  duty  upon  one  of  two 
ships  which  has  been  in  collision  to  stand  by  and 
render  such  assistance  as  may  be  practicable  to 
the    other  ship,  and  that  is  equally  her   duty 
whether  the  other  ship  is   to  blame  or  not.     I 
refer   to    the    16th    section    of    the    Merchant 
Shipping  Act  1873.     I  believe  in  acting  as  the 
steamer  did  after  this  collision  she  acted  most  pro- 
perly ,and  I  do  not  believe  that  it  ever  occurred  either 
to  the  captain  or  crew  of  the  Beta  or  to  the  captain 
or  crew  of  the  Peter  Graham   that   when  they 
towed  this  little  schooner  they  were  doing  it  on 
the  terms  of  beinj;  paid  salvage.    In  my  view  of 
the  Act  of  Parliament,  if  the  steamer  had  not 
chosen  to  tow  the  schooner  she  would  have  had  to 
stay  by  her  a  very  long  time,  because  she  would, 
not  have  dared  to  have  left  her.    Therefore  I  do 
not  think  that  this  is  a  case  in  which  any  salvage 
ought  to  be  awarded.    I  do  not  know  why  I  was 
not  addressed  on  thi?  point.    I  have  not  had  the 
advantage  of  any  observations  on  either  side  upon 
it,  or  of  having  my  attention  called  to  the  autho- 
rities, but  I  suppose  the  real  truth  of  the  matter 
is  that  there  is  a  sort  of  feeling  which  I  should 
expect  on  the  part  of  the  owners  or  legal  advisers 
of  the  steamer  that  this  is  not  a  case  in  which  they 
would  care    to    claim    salvage,    even    although 
technically  they  might  be  entitled  to  it. 

From  this  decision  the  owners  of  the  Beta  now 
appealed,  and  contended  that  the  steamer  was 
alone  to  blame  for  the  collision. 

Art.  13  of  the  Begnlations  for  Preventing  Col- 
lisions at  Sea  1880,  upon  which  the  decision  turned, 
is  as  follows : 

S!t«t7  ihip,  whether  a  sailuig  (hip  or  a  iteamahip,  shall 
in  a  tog,  mist,  or  falling  snow,  go  at  a  moderate  speed. 

Mybrirgh,  Q.C.  and  J.  P.  AspinaU,  on  behalf  of 
the  owners  of  the  Beta,  in  support  of  the  appeaL 
— It  was  the  duty  of  the  Beta,  under  art.  13  of  the 
Regulations  for  Preventing  Collisions,  to  go  at  a 
moderate  rate  of  speed.  This  she  did.  Though 
it  is  true  that  she  was  carrying  all  plain  sail  it  is 
to  be  remembered  that  the  wind  was  light,  and 
that  it  is  necessary  for  a  sailing  vessel  to  have 
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some  little  way  on  so  as  to  be  well  under  com- 
mand. TTnder  these  circumstances  her  speed 
conld  not  be  called  immoderate- 

The  Elytia,  4  Asp.  Mar.  Lav  Cas.  540 ;  48  L.  T.  Bep. 
N.  8.  840. 

The  fact  that  there  is  strong  affirmative  evidence 
that  the  foghorn  was  blown  on  the  schooner,  and 
the  fact  that  no  fnghorn  was  heard  by  those  on 
the  steamer,  is  very  sngKestive  of  a  want  of  dne 
diligence  on  the  pcurt  of  tboee  on  the  steamer. 

Hall,  Q.C.  and  Buchnill,  for  the  respondents, 
were  not  called  upon. 

Bhztt,  M.B. — ^It  seems  to  me  that  the  greater 
part  of  this  case  depends  npon  what  is  the  law 
with  regard  to  these  two  ships.  It  is  undoubted 
to  my  mind  that  by  the  true  construction  of 
art.  13,  the  steamer  was  bound  to  go  as  slowly 
as  she  could  in  such  a  dense  fog  as  this  was, 
because  it  is  to  be  taken  that  the  fog  was  abso- 
lutely dense,  so  that  it  was  impossible  to  see  any- 
thing until  it  was  close  upon  one.  Under  these 
circumstances  it  seems  to  me  that  the  steamer  was 
Ijound  to  go  dead  slow ;  that  is,  as  slow  as  she 
possibly  could  in  order  to  keep  herself  under 
command.  She  ought  to  have  done  that,  and  she 
did  it.  She  therefore  has  obeyed  ^he  rule.  We 
now  come  to  the  sailing  vessel.  The  rule  savs 
she  is  to  go  at  a  moderate  speed.  What  is  the 
jneaning  of  that  P  Moderate  speed,  to  my  mind, 
must  depend  upon  the  density  of  the  fo^,  because 
that  which  would  be  moderate  speed  in  a  light 
fog  would  not  be  moderate  in  an  absolutely  dense 
And  thick  fog  in  which  one  could  not  see  at  all. 
That  which  would  be  moderate  speed  in  a  fog 
through  which  daylight  was  coming  would  not  be 
moderate  in  a  fog  which  was  absolutely  thick  and 
dark.  If  we  take  this  fog  to  be  a  dense  fog,  this 
Bailing  vessel  comes  under  the  same  conditions  as 
the  steamer,  namely,  that  she  must  not  go  through 
the  water  faster  than  is  necessary  for  her  being 
kept  under  command.  This  schooner  had  all  plain 
sail  set.  Under  certain  circumstances  it  might 
be  necessary  to  have  all  plain  sail  set  to  keep  her 
under  command.  The  question  is  whether  it  was 
necessary  in  this  case.  I  have  put  that  question 
to  the  gentlemen  who  advise  us,  and  they  tell  us 
that  this  vessel  might  have  been  under  command 
to  perform  the  necessary  operations  with  less  sail. 
1  do  not  ask  them  anything  else.  What  is  the 
necessary  inference  to  draw  from  their  answer  P 
The  inference  I  draw  is,  that  this  schooner  was 
going  through  the  water  faster  than  was  necessary 
to  keep  her  under  command.  If  so,  she  was  going 
at  more  than  a  moderate  speed,  and  at  a  greater 
speed  than  was  necessary  under  the  circumatances. 
If  so,  she  was  wrong.  It  therefore  seems  to  me 
that,  not  being  able  to  overrule  the  learned  judge 
upon  any  other  point,  we  cannot  overrule  him  on 
this,  and  the  appeal  must  accordingly  be  dis- 
missed. 

BowEN,  L.J. — I  am  of  the  same  opinion.  Art. 
13  says  that  "  every  ship,  whether  a  sailing  ship 
or  steamship,  shall  in  a  lOg,  mist,  or  falling  snow, 
go  at  a  moderate  speed."  What  does  the  term 
moderate  mean  P  It  is  a  term  of  relation,  and  it 
must  be  used  in  relation  to  something.  Now  in 
this  case  the  collision  occurred  in  the  Bristol 
Channel  in  a  dense  fog.  Under  these  circum- 
stances the  sailing  ship  ought  not  to  go  at  a 
greater  rate  of  speed  than  is  necessary  to  enable 
her  to  be  under  command.    That  being  the  law, 


the  gentlemen  who  assist  us  say  that,  having 
regard  to  the  wind,  the  sails  carried  by  the 
schooner,  and  the  character  of  the  blow,  they  are 
of  opinion  that  the  Beta  was  carrying  more 
sail  than  was  necessary  to  keep  her  under  com- 
mand. The  result  is,  that  tne  schooner  has 
infringed  the  rule,  and  must  therefore  be  held 
to  blame  for  this  collision. 

Fkt,  L.J. — I  am  of  the  same  opinion.  There 
are  two  qnestions  which  arise  in  this  case.  The 
first  is  with  regard  to  the  speed  of  the  schooner. 
On  this  point  the  conclusion  of  the  learned  judge 
below  appears  to  be  well  founded,  having  regard 
to  the  fact  that  this  collision  occurred  in  a  dense 
fog  in  the  Bristol  Channel.  It  was  also  said  that 
the  persons  on  board  the  steamer  must  be  taken 
to  have  heard  the  foghorn  of  the  schooner.  The 
learned  judge  below  has,  however,  found  other- 
wise, and  I  tnink  it  is  impossible  for  us  to  disturb 
that  finding.  The  conclusion,  therefore,  is  that 
the  schooner  is  alone  to  blame. 

Solicitors  for  the  appellants,  Clarkson,  Green- 
weU,  and  Wylea. 

Solicitors  for  the  respondents,  W.  A.  Crump 
and  Son. 


HIGH    COURT   OF  JUSTICE. 

CHANCERY  DIVISION. 

June  23  and  27. 

(Before  Bacon,  V.C.) 

Be  F.  B.  Beowk's  Will,  (a) 

iSumtnoiM — Sale  of  mansion-house — Hexrlooni»~ 
SeUled  Land  Act  1882  (45  ^  46  Viet.  e.  38),  m.  1, 
15,  37,  and  45. 

Where  a  testaf-or  bequeathed  to  hit  trustees  certain 
chattels  and  directed  that  the  tame  should  be 
considered  "As  annexed  to  hit  mantion-houte, 
Woodthorpe  Hall,  near  Slieffield,  as  heirloomt, 
and  be_  had  in  tnist  for  the  persons  for  the  time 
heing  entitled  to  the  mansion-house,"  ontttmmont 
under  sect.  15  of  the  Settled  Land  Act  1882,  ihe 
Court  made  an  order  for  tale  of  the  mansion- 
house,  but  ordered  the  summons  to  he  amended 
by  including  the  heirloomt,  and  ordered  an  in- 
ventory of  the  heirlooms,  and  a»  affidavit  veri- 
fying the  inventory  to  be  produced,  and  the 
mxUter  to  be  mentioned  again  in  the  pretence  of 
eountel  for  the  trutteet. 

On  the  directiont  of  the  court  being  complied  toUk, 
and  the  matter  being  mentioned  again,  the  Court 
made  an  order  for  sale  of  the  heirlooms,  ict'tfc 
liberty  for  the  tenant  for  life  to  bid  at  the  sale, 
the  costs  to  come  out  of  the  proceeds. 

This  was  a  summons  taken  out  under  the 
15th  section  of  the  Settled  Land  Act  1882, 
by  B.  E.  Brown-Greaves,  a  tenant  for  life, 
asking  for  authority  to  sell  a  mansion-house 
and  lands  in  such  manner,  and  subject  to  such 
particulars,  conditions,  and  provisions,  as  he 
might  think  fit. 

By  his  will,  made  the  11th  Nov.  1871,  Johtt 
Bower  Brown  bequeathed  various  legacies,  and 
appointed  trustees  and  executors,  and  bequeathed 
to  nis  trustees  certain  chattels,  and  directed  that 
the  same  should  be  considered  as  annexed  to  his 
mansion-house,  Woodthorpe  Hall,  near  Sheffield, 

(a)  Beportad  by  Fkasom  E.  AST,  E*a..  Barrii«er«ULaw. 
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aa  heirlooms,  and  be  held  in  trast  for  the  persons 
for  the  time  being  entitled  to  the  mansion  nnder 
the  limitations  thereinafter  contained. 

An  inventory  was  to  be  taken  and  signed,  after 
-which  the  trustees  were  not  to  be  responsible  for 
the  heirlooms,  but  they  were  not  to  be  precluded 
from  interfering  for  the  protection  thereof. 

The  testator  devised  all  his  freeholds  in  York- 
shire to  his  trustees  upon  trust  for  his  son,  B.  E. 
Brown,  for  life,  without  impeachment  of  waste, 
and  after  the  death  of  his  said  son,  upon  trust  for 
'vsrioos  other  persons  in  strict  settlement. 

The  testator  directed  his  said  son  to  assume 
and  use  the  surname  of  Brown-Greaves,  and, 
farther  that  his  said  mansion-house,  caUed 
Woodthorpe  Hall,  and  the  lodge,  outbuildings, 
gardens,  and  certain  lands  thereto  belonging,  all 
which  said  premises  contained  thirty  acres  and 
nine  perches,  or  thereabouts,  and  were  delineated 
and  coloured  respectively  blue,  brown,  and  pink, 
on  the  plan  on  the  back  of  the  16th  sheet  of  that 
his  will,  should  at  all  times  (except  during  the 
minority  of  any  m^,  or  the  minority  and  dis- 
coverture  of  any  female,  who  should,  or  if  of  full 
age  would,  be  entitled  to  the  possession  thereof 
under  that  his  will)  be  kept  up  as  a  place  of 
residence  of  the  person  for  the  time  being  entitled 
to  the  possession  thereof  under  that  his  will,  and 
be  kept  by  such  person  in  good  and  sufficient 
order  and  repair,  and  adequately  insured  against 
fire,  and  the  said  heirlooms  thereinbefore  be- 
queathed should  be  at  all  times  (except  as  last 
aforesaid)  kept  in  his  said  mansion-house.  The 
will  also  contained  powers  to  g^nt  leases, 
building  leases,  mining  leases,  and  wayleaves 
throngh,  and  to  sell  with  the  consent  of  the  tenant 
for  life  all  the  testator's  lands  except  the  mansion- 
house  and  grounds. 

On  the  20th  Feb.  1884  an  order  was  made 
appointing  trustees  of  the  will  for  the  purposes  of 
the  Settled  Land  Act  1882. 

On  the  6th  May  1884  B.  E.  Brown-Greaves 
served  two  notices  under  sect.  45  of  the  Settled 
Land  Act  1882  upon  the  trustees  and  their 
solicitors. 

First,  he  gave  notice  of  his  intention  to  sell 
the  lands  other  than  the  mansion-house  and 
grounds.  Secondly  of  his  intention  to  sell  the 
mansion-house  and  grounds. 

For  the  second  sale  he  asked  the  consent  of 
the  trustees,  but  they  refused  it  on.the  ground  of 
the  special  provisions  of  the  will. 

A  summons  was  then  taken  out  asking  the 
court  to  order  the  sale  of  the  mansion-house  and 
grounds. 

For  the  applicant  evidence  was  produced  to 
show  that  the  mansion-house  being  near  Sheffield 
could  be  sold  most  advantageously,  and  that, 
owing  to  the  ^^wth  of  that  town,  circumstances 
had  changed  in  a  manner  that  the  testator  never 
contemplated  when  he  inserted  such  stringent 
provisions  as  to  residence  in  his  will. 

The  applicant  has  never  lived  at  the  place  since 
his  father's  death,  and  his  doctor  said  that_  it 
would  be  dangerous  in  his  state  of  health  to  live 
there. 

The  place  could  not  be  let  nnder  the  provisions 
of  the  will,  and  being  unoccupied,  was  aeteriorat- 
ingin  value. 

Hemming,  Q.C.  and  Ingpeti  for  B.  E.  Brown- 
Crreaves,  the  tenant  for  life. — Under  sect.  3,  sub- 
sect.  1,  of  the  Settled  Land  Act  1882,  the  tenant 


for  life  has  power  to  sell  the  settled  land.  Under 
sect.  15  of  the  Act  he  has  power  to  sell  "the 
principal  mansion-house  on  any  settled  land  and 
the  demesnes  thereof,  and  other  lands  usually 
occupied  therewith,"  with  the  consent  of  the 
trustees  of  the  settlement,  or  by  an  order  of  the 
court.  Proper  notices  have  been  served  in  con- 
formity with  the  Act.  The  settlement  is  the  will 
of  John  Bower  Brown  made  the  11th  Nov.  1871. 
The  evidence  shows  that  the  sale  is  advantageous 
to  all  parties. 

Cfitiit  Price  for  the  trustees. — The  testator  was 
dominated  by  the  idea  of  keeping  the  mansion- 
house  in  the  family,  and  its  continuing  to  be  used 
as  a  residence  by  his  descendants.  He  gives 
special  directions  in  the  will  that  the  mansion- 
house  and  lands  (amounting  to  about  thirty  acres) 
coloured  blue,  brown,  and  pink  on  the  plan,  should 
be  kept  up  as  a  place  of  residence.  Then  the  will 
contains  powers  of  leasing  and  sale  of  all  the 
testator's  lands  except  the  premises  coloured 
blue,  brown,  and  pink.  This  shows  his  scrupu- 
lous desire  to  keep  the  mansion-house  in  hand. 
Then  there  is  a  gift  to  the  trustees  of  certain 
chattels,  with  a  direction  that  the  same  should  be 
considered  as  annexed  to  his  mansion-house  aa 
heirlooms,  and  be  held  in  trust  for  the  persons  for 
the  time  being  entitled  to  the  mansion-house.  An 
inventory  was  to  be  taken  and  signed,  after  which 
the  trustees  were  not  to  be  responsible  for  the 
heirlooms,  but  they  were  not  to  be  precluded  from 
interfering  for  their  protection.  Sect.  37  of  the 
Settled  Land  Act  deals  with  heirlooms;  sub- 
sect.  1  gives  a  power  of  sale ;  sub-sect.  2  provides 
for  the  application  of  the  proceeds  of  tne  sale ; 
and  sub-sect.  3  provides  that  "  a  sale  or  purchase 
of  chattels  under  this  section  shall  not  be  made 
without  an  order  of  the  court."  There  is  no 
application  before  the  court  for  the  sale  of  the 
heirlooms.  Where  are  they  to  be  kept  if  the 
mansion-house  is  sold  P  [Bacoh,  V.C. — Some  of 
the  heirlooms  are  fixtures ;  if  you  sell  the  house 
what  is  to  become  of  them  ?  Hemming,  Q.C— 
We  amend  our  summons  by  asking  for  a  sale  of 
the  heirlooms  in  the  nature  of  fixtures ;  the  other 
heirlooms  would  be  placed  in  the  custody  of  the 
tenant  for  life,  he  undertaking  to  be  answerable 
for  their  safety.]  On  the  construction  of  sect.  15 
there  is  no  index  to  guide  the  trustees  or  the  court 
as  to  their  decision.  If  the  fact  that  the  tenant 
for  life  is  going  to  sell  the  rest  of  the  land  is  to 
be  accepted  as  a  reason  why  the  mansion-house 
should  be  sold,  sect.  15  might  as  well  be  struck 
out  of  the  Act.  It  is  false  reasoning,  "  because  I 
am  going  to  sell  the  land,  therefore  the  trustees 
or  the  court  should  consent  to  or  order  the  sale  of 
the  house." 

Bacoh,  V.C. — ^The  trustees  in  this  case  have, 
under  the  will,  a  power  to  sell  all  but  the  mansion- 
house  and  the  excepted  lands,  which  the  testator 
directs  shall  be  kept  upas  a  place  of  residence  for 
the  tenant  for  life.  The  question  is,  whether  it 
is  desirable  that  this  property  should  now  be  sold. 
The  reason  of  the  application  is  very  plain.  The 
trustees  have  no  power  under  the  will  to  sell  this 
property,  but  tne  case  is  provided  for  by 
the  Settled  Land  Act  1882,  which  says  that  the 
tenant  for  life  shall  have  power  to  sell,  and  thus 
overrides  the  will.  At  the  same  time  the  Act,  by 
requiring  the  consent  of  the  trustees  to  an  exer- 
cise of  the  power,  gives  them  a  discretion  as  to 
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whether  that  power  shall  be  exercised  or  not,  but 
the  trustees  are  at  liberty  to  leave  the  question 
to  the  decision  of  the  court.  In  mv  opinion,  the 
present  case  is  met  by  the  Act  of  Parliament, 
and  is  provided  for  by  express  enactment.  Of 
course  m  this  and  in  every  case  I  should  listen 
with  the  greatest  attention  to  what  the  trustees 
have  to  say,  but,  having  carefully  gone  through 
the  affidavits,  I  find  from  them  that  the  estate 
will  be  sold  better  if  the  house  is  sold  with  it. 
I  also  find  that  the  state  of  health  of  the  tenant 
for  life  prevents  him  from  enjoying  the  residence 
which  the  testator  has  provided  for  him.  In  my 
opinion,  upon  the  words  of  the  Act  of  Parliament, 
the  tenant  for  life  has,  beyond  all  doubt,  power 
to  sell  the  house,  provided  the  court  considen 
the  case  is  one  in  which  he  ought  to  exercise 
the  power.  ITow,  reasons  are  stated  before  me 
in  favour  of  a  sale  of  the  house,  and  I  dn  not 
nnderstand  that  the  trustees  present  any  objec- 
tion to  it.  They  do  what  is  their  duty  to  do, 
namely,  take  care  that  the  matter  does  not  pass 
without  their  being  heard,  although  the  court 
is  at  liberty,  if  it  thinks  fit,  to  act  without 
their  being  heard.  However,  I  have  not  heard 
the  slightest  objection  to  the  expediency  of  the 
sale.  The  only  difficulty  arises  from  the  circum- 
stance that  the  testator,  in  creating  a  settlement 
of  all  his  real  estate,  annexes  a  qiialification  that 
a  particular  house  and  its  apportenanoes  form- 
ing part  of  the  estate  shall  not  be  sold.  But 
the  Act  of  Parliament  says  that,  notwithstanding 
the  settlement,  the  tenant  for  life  shall  have  the 
right  to  sell  the  property  settled,  but  that,  in  the 
case  of  the  mansion-house,  he  must  first  obtain 
either  the  consent  of  the  trustees  or  the  sanction 
of  the  conrt.  So  tax  as  the  discretion  of  the 
court  is  concerned,  I  have  not  heard  a  sinj^le  sug- 
gestion that  the  proposed  mode  of  selling  is  not  a 
beneficial  one.  With  respect  to  the  heirlooms,  I 
must  have  the  summons  amended  by  including 
them  in  the  application  for  sale.  I  have  a  map 
before  me  of  the  land,  and  I  must  have  a  descrip- 
tion and  catalogue  of  the  heirlooms  also.  If  there 
ia  an  inventory  in  existence,  let  that  be  made  the 
subject  of  an  affidavit.  I  will  now  give  the 
tenant  for  life  authority  to  sell  the  mansion- 
house  and  lands  mentioned  in  the  summons  ;  but 
the  matter  is  to  be  mentioned  again,  in  the  pre- 
sence of  counsel  for  the  trustees,  after  the 
summons  has  been  amended  by  including  the 
heirlooms  by  reference  to  an  inventory  to  be  the 
subject  of  an  affidavit,  and  then  an  order  can  be 
made  as  to  the  heirlooms  as  well  as  the  mansion- 
bouse. 

June  27. — Irtgpen  for  the  tenant  for  life. — ^In 
accordance  with  the  directions  of  your  Lordship, 
we  have  amended  the  summons  by  including  the 
heirlooms.  We  have  an  inventory  of  the  heir- 
looms and  an  affidavit  verifying  the  inventory. 
We  ask  for  an  order  for  sale  of  the  heirlooms, 
with  liberty  for  the  tenant  for  life  to  bid  at  the 
sale. 

CurtU  Price,  for  the  trustees,  consented  to  an 
order  being  made. 

Bacon,  "V.C. — I  make  an  order  for  the  sale  of 
the  heirlooms,  with  liberty  for  the  tenant  for  life 
to  bid  at  the  sale,  the  costs  to  come  out  of  the 
proceeds. 

Solicitors  :  Arnold  axii.  Co.;  TUmim  and  Phil- 
lips,  for  Smith,  Smith,  and  EUtot,  Sheffield. 


QUEEN'S   BENCH   DIVISION. 

Frida!/,  May  23. 
(Before  Stzphzn  and  Mathxw,  JJ.) 
Yallanci:  v.  Fallk.  (a) 

Shipping— Seaman's  remedy  against  master—' 
Byvsal  of  eertifie€Ue — Discharge — Pentdty — 17 
^  18  Via.  e.  104,  «•.  17  and  524. 

By  the  Merclmnt  Shippittg  Act  1854,  s.  172,  vpon 
the  discharge  of  any  seaman  the  master  shall  sign 
and  give  him  a  certifieate,  and  if  any  master 
fails  to  sign  and  give  to  any  siieh  seaman  such 
certifieate  of  discharge  he  shaM  for  each  such 
offence  incur  a  penalty  of  101.,  and  by  sect.  524 
the  whole  or  any  part  of  the  penalty  may  be 
applied  in  compensating  any  person  for  any 
lerong  or  damage  which  he  m/j.y  have  sastainea 
by  the  ad  or  defattU  in  respect  of  whidh  such 
penalty  is  imposml. 

In  an  action  for  damages  caused  by  the  refusal  of 
the  defendant,  a  master,  to  give  the  plaintiff,  a 
seaman,  discharged  from  his  ship  engaged  in  the 
coasting  trade,  a  certifieate,  the  County  Court 
judge  nonsuited  the  plaintiff. 

Held,  that  the  remedy  by  penalty  was  exclu*tv« 
under  the  provisions  of  the  Act,  and  thcU  the 
County  Court  judge  was  right. 

This  was  an  action  tried  in  the  County  Court  of 
Dorset,  in  which  the  plaintiff,  a  seaman,  soughfe 
to  recover  damages  against  the  defendant,  the 
master  of  a  ship  called  the  Brighton,  tradings 
between  Weymouth  and  the  Channel  Islands,  for 
improperly  withholding  and  detaining  from  the 
plaintiff  a  certificate  of  discharge  to  which  the 
plaintiff  was  entitled  on  the  termination  of  his 
service  on  board  the  said  ship,  whereby  the 
plaintiff  was  unable  to  obtain  employment  in  other 
ships. 

The  County  Court  judge  nonsuited  the  plaintiff 
on  the  ground  that  his  only  remedy  was  by  sum- 
mons before  a  court  of  summary  jurisdictioa 
under  the  Merchant  Shipping  Act  1854  (17  &  18 
Vict.  c.  104). 

By  sect.  17  of  that  Act : 

In  the  case  of  all  British  foreign-gping  aliips,  in  what- 
ever part  of  Her  Majestv's  dominioni  the  sane  wx9 
regristaxed,  all  seaman  disonarged  in  the_  United  Kingdom 
■ball  be  discharged   and   reoeive   their   wages  in  the 

Sreaenoe  of  a  clipping  master  duly  appointed  under  this 
ct,  ezoept  in  cases  where  some  competent  oonrt  othor- 
wise  directs,  and  any  master  or  owner  of  any  nxoh  ihip 
who  disdharges  any  seaman  belonpng  thereto  or  ezoept 
■8  aforeaaid  pays  within  the  United  Kingdom  in  any 
other  m»nnsr  shall  inonr  a  penaify  not  exceeding  101., 
and  in  Ihe  case  of  home-trade  ehipa  seamen  may,  if  the 
owner  or  master  so  desires,  he  cBsoharged  and  reoeive 
their  wages  in  like  manner. 
By  sect.  171 : 

Every  master  shall,  not  less  than  twenty-fonr  hoots 
hflfore  paying  off  or  discharging  any  seaman,  deliver  to 
him,  or,  if  he  is  to  be  discharged  before  a  shippini 
master,  to  snch  shipping  master,  a  fnll  and  true  ao 
in  a  form  sanctioned  by  the  Booid  of  Trade  of  his  ^ 
and  of  all  deductions  to  he  made  therefrom  on  any  aooonnt 
whatever,  and  in  default  shall  for  each  offence  incur  a 
praalty  not  exceeding  5i. ;  and  nodednotioB  from  the  wages 
of  any  seaman  (ezoept  in  respect  of  any  matter  happanny 
after  such  delivery)  shall  be  allowed  nnlesa  it  ia  inmnded  in 
the  aooonnt  so  delivered,  and  the  master  shall  daring  tha 
voyage  enter  the  varions  matters  in  respect  of  whioh 
snch  deductions  are  made,  with  the  amoonts  of  the 
rcKpective  dednotiona  aa  they  occur,  in  a  book  to  be  kept 
for  that  purpose,  and  shall,  if  required,  produce  sneh 

(a)  Reported  by  M.  W.  MCKellab,  Esq.,  Bairlatn-at-Lsw. 
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book  at  tiM  time  of  the  payment  of  wagee,  and  also  npon 
HnB  hearing  before  any  competent  anthoiity  of  any  com- 
Itlaint  or  question  rela^g  to  snoh  payment. 

By  sect.  172 : 

TTpoa  the  diaahai{[e  of  any  Beamaii,  or  upon  payment  of 
Ilia  wa«a,  the  master  shall  sign  and  giTe  him  a  oertifioata 
of  his  disohar^  in  a  form  sanctioned  by  the  Board  of 
Trade,  q)edfying  the  period  of  his  serrioe  and  the  time 
and  place  of  his  disenarge ;  and  if  any  master  fails  to 
sign  aad  gire  any  such  seaman  snoh  oertifiaate  of  dis- 
onarge  he  shall  for  each  snch  offence  inonr  a  penalty  not 
exceeding  101. ;  and  the  master  shall  also  npon  the  dis- 
eihaige  OC  erery  certificated  mate,  whose  certificate  of 
eompatoiay  or  serrice  has  been  dehrered  to  and  retained 
by  bim,  return  each  oertiflcate,  and  shall  in  default  inonr 
a  penalty  not  exoeeding  20i. 

By  sect.  173 : 

Erery  shipping  master  shall  hear  and  decide  any 
question  whaterer  between  a  master  or  owner  and  aj^  of 
Us  orew  which  both  parties  agree  in  writing  to  snbmit  to 
bim,  and  erery  award  so  made  by  him  shall  be  binding 
on  both  parties,  and  shall  in  any  legal  proceeding  which 
may  be  taken  in  the  matter  before  any  coort  of  jnstiae 
bedeemed  to  be  conolasiTe  as  to  the  rights  of  the  parties, 
and  no  Each  sabmiasion  or  award  shall  reqnire  a  stamp, 
and  any  document  purporting  to  be  such  rabmiaaion  oz 
•wacd  ah^  be  primd  facie  endenoe  thereof. 

By  sect.  174: 

In  any  proceeding  relating  to  the  wages,  claims,  or  dii- 
ohaige  of  any  seaman  earned  on  before  any  sliipping 
naater,  under  the  piovisiona  of  this  Act,  aaoh  shipping 
master  may  call  upon  the  owner  or  his  agent,  or  upon 
the  master,  or  any  mate,  or  other  member  of  the  crew  to 
prodnoe  any  log  book,  ^npars,  or  other  documents  in 
tteir  lespectiTe  possession  or  power,  relating  to  any 
"Mi-tfa"^  in  question  in  such  proceeding,  and  may  call 
before  him  and  examine  any  of  snch  persons  being  then 
at  or  near  the  place  or  any  snoh  matter,  and  every 
owner,  master,  mate,  or  other  member  of  the  crew  who, 
when  called  npon  by  the  shipping  master,  does  not  pro- 
dnoe any  snch  paper  or  doooment  as  aforesaid  if  in  his 
poaaeaaion  or  power,  or  doea  not  appear  and  give 
eridenoe,  shall,  unless  he  shows  some  reasonable  excuse 
for  such  default,  for  such  offence  incur  a  penalty  not 
exceeding  5i. 

By  sect.  175: 

The  following  rules  shall  be  observed  with  respect  to 
the  settlement  of  wages  ^that  is  to  8ay>-^ 

(1.)  TTpon  the  oompletion  before  a  shipping  master  of 
any  discharge  and  settlement,  the  master  or  owner  and 
each  seaman  shall  reepectlTely,  in  the  presence  of  the 
•hipping  master,  sign  in  a  form  sanctioned  by  the  Board 
of  K&de  a  mutual  release  of  all'alaima  in'respeot  of  the 
past  voyage  or  engagement,  and  the  shipping  master 
shall  alao  si^  and  attest  it,  and  shall  retain  and  transmit 
it  as  herein  directed. 

(2.)  Snoh  release  so  signed  and  attested  shall  operate 
•■  a  mutual  discharge  and  settlement  of  all  demands 
between  the  parties  thereto  in  respect  of  the  past  voyage 
(V  engagement. 

^)  A  copy  of  snch  release,  certified  under  the  hand  of 
Booh  sluppnig  master  to  be  a  true  copy,  shall  be  given  by 
bim  to  any  party  thereto  requiring  the  same,  and  any 
■uoh  copy  shall  be  reoeivable  m  evidence  upon  any  future 
question  touching  such  claims  as  aforesaid,  and  shall 
Save  all  the  affect  of  the  original  of  which  it  purports  to 
be  a  copy. 

(4.)  In  cases  in  which  diachar^  and  settlement  before  a 
■hipping  master  are  hereby  required,  no  payment,  receipt, 
■Bttlement,  or  discharge  otherwise  made  shall  operate  or 
be  admitted  as  evidence  of  the  release  or  satiafaotion  of 
aBTdaim. 

(5.)  Upon  any  payment  being  made  by  a  mastsr  before 
a  shipping  master,  the  shipping  master  shall,  if  required, 
■igii  and  give  to  such  master  a  statement  of  the  whole 
aaiomit  so  paid,  and  auch  statement  shall,  as  between 
the  master  and  his  employer,  be  received  as  evidence  that 
he  has  made  the  payments  therein  mentioned. 

By  sect.  176 : 

Upon  every  discharge  effected  before  a  shipping 
master  the  master  shall  make  and  sign  in  a  form 
ssnrtinned  by  the  Based  o(  Trade  a  report  of  the  ooadnot, 


ohaiaotar,  and  qnaliSoations  of  the  persons  discharged, 
or  may  state  in  a  column  to  be  left  for  that  purpose  in  the 
said  form  that  he  declines  to  give  any  opimon  upon  such 
particulars  or  upon  any  of  them,  and  the  shipping  master 
shall  transmit  the  same  to  the  Begistrar-Qeneral  of 
Seamen,  or  to  such  other  person  as  the  Board  of  Trade 
directs,  to  be  recorded,  and  shall,  if  desired  so  to  do  by 
any  seaman,  give  to  him  or  indorse  on  his  certificate  of 
discharge  a  copy  of  sa  much  of  snch  report  as  concerns 
him,  and  every  person  who  makes,  assists  in  making, 
or  procures  to  be  made,  any  false  certificate  or  report  of 
the  service,  qualifications,  conduct,  or  character  of  any 
seaman,  knowing  the  same  to  be  false,  or  who  forges, 
assists  in  forging,  or  procures  to  be  forged,  or  fraudu- 
lently alters,  assists  in  fraudulently  altering,  or  pro< 
cures  to  be  fraudulently  altered,  any  such  certificate  or 
report,  or  who  fraudulently  makes  use  of  any  such  oer- 
tincate  or  report  which  is  forged  or  altered,  or  doee  not 
belong  to  him,  shall  for  each  auch  offence  be  deemed 
guilty  of  a  misdemeanouz. 

By  sect.  524: 

Any  oourt,  justice,  or  magistrate  imposing  any  penalty 
nnder  this  Act  for  waich  no  specific  application  is  herein 
provided,  may,  if  it  or  he  thinks  fit,  direct  the  whole  or 
any  part  thereof  to  he  applied  in  compensating  any  person 
for  any  wrong  or  dama^  which  he  may  have  sustained 
by  Uie  act  or  default  in  respect  of  wluch  such  penalty 
is  imposed,  or  to  be  applied  in  or  tovrards  payment  of  the 
expenses  <^  tiie  proeeeoings. 

FrarKsi$  Turner  argued  for  the  plaintiff. — By 
the  Merchant  Shipping  Act  1873  (36  &  37  Vict.  c. 
85),  8.  31,  any  officer  of  the  Board  of  Trade  may 
take  the  legal  proceedings  under  the  Merchant 
Shipping  Act,  and  if  that  were  done  here  the 
plaintiff  conld  get  no  compensation.  In  many 
cases  it  has  been  held  that  an  action  will  he  for 
breach  of  a  statutory  daty  notwithstanding  a 
provision  tor  a  penalty. 

Tindal  Athinaon  for  the  defendant. — ^It  depends 
npon  the  construction  of  each  statute  whether 
the  penalty  imposed  is  the  only  remedy  for  a 
breach  of  statutory  duty.    Here  it  could  not  have 
been  contemplated  to  make  an  action  lie  for  this 
omission.      Compensation  is   provided  by  sect. 
524. 
The  following  cases  were  cited  and  discossej : 
Beelford  r.  Hood,  7  Term  Bepa.  620; 
HiirrsU  V.  ElUt,  15  L.  J.  18.  C.  P. ; 
Stevans  v.  Jeacocke,  11  Q.  B.  731 ; 
Sogen  v.  IfcNamara,  23  L.  J.  1,  6.  P. ; 
Couch  V.  Steel,  3  E.  &  B.  402 ; 
Wright  V.  Xondon  General  OmnOnu  Company,  86 

h.  T.  Bep.  N.  S.  590i  2  Q.  B.  Div.  271 ; 
AtiiiTuon  V.  Newcaalle  Walerworke  Company,  36  L.  T. 
Bep.  N.  S.  761 ;  2  Ex.  Div.  441. 

Stefoen,  J. — I  am  of  opinion  that  the  judgment 
of  the  County  Court  judge  most  be  affirmed.  The 
case  has  been  well  argued  on  both  sides,  and  I 
believe  every  authority  has  been  cited.  I  do  not 
intend  to  follow  the  distinctions  which  have  been 
drawn  between  the  various  decisions;  but  the 
general  rule  to  be  deduced  from  them  seems  to 
be  that  every  particular  enactment  providing  a 
summary  remedy  of  this  kind  mast  be  considered 
with  respect  to  its  provisions  and  object  in  order 
to  discover  whether  the  Legislature  intended  to 
confer  a  general  right,  which  might  be  the 
subject  of  an  action,  with  a  collateral  remedy  by 
summons  at  petty  sessions,  or  whether  the  duty 
imposed  was  sanctioned  only  by  the  particular 
penalty,  and  therefore  enforceable  by  no  other 
than  the  summary  remedy.  We  must  therefore 
consider  the  provisions  of  this  statute.  The 
170th  section  deals  with  foreign-going  ships,  and 
it  appears  to  give  a  certificate  in  such  cases  more 
value  than  in  coasting  ships  of  the  class  in  this 


Digitized  by 


Google 


160-Vol.LI.,  N.8.] 


THE  LAW  TIMES. 


[Oot.  4,  1884 


Q.B.  Div.]    Lakc.  &  Ch2sh.  Telephonic  Exchange  Co.  v.  Otebseebs  op  Manchesiek.    [Q.B.  Dir. 


case.  The  form  anthoriaed  by  ftie  Board  of  Trade 
for  foreign-going  ships  includes  an  entrr  as  to 
character ;  but  no  effect  of  that  kind  is  given  by 
the  form  of  certificate  for  coasters  under  sect. 
172,  nor  does  any  special  value  appear  to  attach 
to  such  certificate.  This  172nd  section  makes  it 
the  duty  of  the  master,  upon  the  discharge  of 
any  seaman,  to  sign  and  give  him  a  certifi^ 
cate  of  his  discharge  in  a  form  sanctioned  by 
the  Board  of  Trade,  specifying  the  period 
of  hia  service,  and  the  time  and  place  of  his  dis- 
charge, and  the  section  goes  on  to  provide  that 
if  any  master  fails  to  sign  and  give  to  any  such 
seaman  such  certificate  of  discharge  he  shall  for 
each  such  offence  incur  a  penalty  of  lOZ.  There 
is  a  provision  later  on  in  the  Act  (sect.  524)  that 
any  court,  justice,  or  magistrate,  imposing  a 
penalty  for  which  no  specific  application  is  given, 
may  direct  the  whole  or  any  ■^nt  thereof  to  be 
applied  in  compensating  any  person  for  any  wrong 
or  damage  which  he  may  have  sustained  by  the 
act  or  default  in  respect  of  which  such  penalty  is 
imposed.  It  appears  therefore  that  tnis  is  an 
offence,  created  by  the  statute,  for  which  a  specific 
remedy  is  provided  for  any  damage  which  may  be 
the  consequence  of  it.  As  to  the  cases  cited,  I 
have  already  said  that  I  think  every  statutory 
remedy  of  this  kind  must  depend  upon  itself,  and 
can  have  but  little  authority  with  regard  to 
others  ;  it  will  be  sufficient,  therefore,  if  I  allude 
only  to  one  or  two  of  those  upon  which  counsel 
for  the  plaintiff  relied.  For  instauce,  in  Beckford 
X.  Hood  the  question  decided  was  whether 
a  small  and  inadequate  penalty  g^ven  to  an 
informer  precluded  an  aggrieved  author  from 
obtaining  damages  in  an  action  for  breach  of 
copyright.  Lord  Kenyon  there  said:  "I  can- 
not think  the  Legislature  would  act  so  incon- 
sistently as  to  confer  a  right,  and  leave  the 
party  whose  property  was  invaded  without 
redress "  (p.  627).  That  consideration  can  have 
no  weight  in  the  case  before  us,  because  sect. 
524  gives  to  the  seaman  aggrieved  a  right  to 
apply  to  the  court  of  summary  jurisdiction  fcr  as 
much  of  the  102.  penalty  as  may  be  considered 
adequate  to  the  circumstances,  and  I  cannot  think 
that  any  damage  he  could  suffer  would  be  likely 
to  exceed  that  amount.  On  the  other  hand,  in 
Atkinson  v.  NetvcaMe  Wateruorks  Company  it 
was  obvious  that  the  defendants  could  never  have 
been  intended,  by  an  obligation  to  supply  water 
for  fire  engines,  to  be  made  insurers  for  the  whole 
of  a  large  town,  when  a  specific  penalty  was 
imposed  tor  failure  to  fulfil  the  obligation.  That 
case  is  far  stronger  than  this,  and,  to  my  mind,  is 
no  more  an  authority  than  the  other ;  but  the 
conclusion  there  arrived  at  seems  to  me  more 
appropriate  to  this  case  than  that  of  the  copyright, 
and  I  think,  having  regard  to  the  uature  of  the 
certificate,  the  injury  likely  to  result  from  its 
omission,  and  all  the  provisions  in  i  elation  thereto, 
that  the  remedv,  and  only  remedy,  for  the  wrong 
of  which  the  plaintiff  complains,  is  by  summons 
before  petty  sessions.  The  County  Court  judge 
therefore  was  right  in  nonsuiting  the  plaintiff  m 
this  action. 

Mathew,  J. — ^I  am  of  the  same  opinioD,  and  I 
most  say  I  feel  no  doubt  about  it.  With  r^;ard 
to  a  statutory  remedy  of  this  description,  it  was 
observed  by  Willes,  J.  in  Wolvwhamjiton  New 
Waterworka  Company  v.  Satoketford  (28  L.  J. 
C.  P.,  at  p.  246) :  "  There  are  three  classes  of  cases 


in  which  a  liability  may  be  established  by  statute. 
There  is  that  class  where  there  is  a  liability 
existing  at  common  law,  and  which  is  only  re- 
enacted  by  the  statute  with  a  special  form  of 
remedy ;  there,  unless  the  statute  contains  words 
necessarily  excluding  the  common  law  remedy, 
the  plaintiff  has  his  election  of  proceeding  either 
under  the  statute  or  at  common  law.  Then  there 
is  a  second  class  which  consists  of  those  cases  in 
which  a  statute  has  created  a  liability,  but  has 
given  no  special  remedy  for  it ;  there  the  party 
may  adopt  an  action  of  debt  or  other  remedy  at 
common  law  to  enforce  it.  The  third  class  is 
where  the  statute  creates  a  liability  not  existing 
at  common  law,  and  gives  also  a  particular  remedy 
for  enforcing  it.  Now  it  appears  to  me  that  the 
present  case  foils  within  such  third  class ;"  and  I 
would  interpose  in  this  quotation  to  express  the 
same  view  with  respeot  to  the  seaman's  certificate 
here ;  "  and  as  with  respect  to  that  class  it  has 
been  always  held  that  the  party  must  adopt  the 
form  of  remedy  given  bv  tne  statute,  so  I  think 
the  company  are  Dound  here  to  follow  the  form 
given  by  this  statute  which  creates  the  right." 
Upon  the  true  construction  of  the  provisions  of 
this  Act,  I  think  the  proceeding  for  a  penalty  is 
the  exclusive  remedy  for  any  damage  of  which 
the  plaintiff  can  complain  la  this  action,  and 
therefore  the  action  was  misconceived. 

Jvdgment  for  defendant. 

Solicitors  for  plaintiff,  Coode,  Kingdom,  and 
Cotton,  for  J.  H.  Jolliffe. 

Solicitors  for  defendant,  Wainyjright  and 
BaUlie. 


Jul,2and3/'^'^'<'^'^^^ 

(Before  Maxhew  and  Dat^  JJ.) 

Lancashibb  and  Cheshikb  Telephonic  Exchange 
Coup  ANY  (apps.)  v.  Ovebseebs  op  1£anchbsteb 
(resps.)  (a) 

Poor  rale^Telephone  viire*,jpole»,  and  attaehmeni* 
— OceupeUion — BateabilUy. 

A  telephone  company  were  the  oumere  of  eertatn 
overhead  tvires,  wnich  were  tupporied  by  polea 
Jiwed  in  the  ground,  and  by  attaehmente  to  the 
roofs  and  chimneys  of  buHdingt.  The  consent  of 
the  owners  and  occupiers  of  the  land  and 
buildings  was  in  every  case  first  obtained  in 
written  agreements,  by  which  the  company  under' 
took  to  pay  an  anniMU  sum  as  an  achnowledgmentt 
to  make  good  any  damage  thai  might  be  done  to 
the  property,  and  to  remove  the  wires,  attach- 
ments, and  poles,  tipon  notice  to  that  (ffeet.  The 
only  access  to  the  wires  and  aitaehnunts  on  tho 
buildiTtgs  was  through  the  interior  of  the  buUding* 
by  the  permission  of  the  owners  or  occupiers,  and 
then  only  during  business  hours,  the  eompaoM 
having  no  key  or  other  way  of  olAaining  00- 
mittance  thereto.  Similarly  the  only  access  to 
the  poles  was  by  the  permission  of  the  owner*  or 
occupiers  of  the  land. 

Held,  that  the  telephone  company  had  amch  an  "ex- 
elusive  oceapation"  of  those  parts  of  the  buUdingt 
to  which  the  wires  were  attached,  and  of  the  land 
in  which  their  poles  were  fixed,  as  would  render 
them  liable  to  be  rated,  and  that  eonse^uentUf 
they  were  rateahle  in  respect  of  their  unres,  at' 
taenments,  and  poles  taken  as  one  entire  sysienK 

(a)  Beported  b;  W.  P.  Etibslbt,  Eaq.,  Burlater-at-Law. 
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The  Electric  Telegraph  Company  v.  Overseers  of 

Salford  (11  Ex.  181)  folloUkd. 
This  iras  a  special  case  stated  by  consent  for  the 
opinion  of  the  conrt  onder  12  &  13  Yict.  c.  45, 
s.  11,  pnrsnant  to  a  jndge's  order. 
The  material  pai-cs  were  as  follows : — 
The  appellants  were  a  company  incorporated 
under  toe  Compfuiies  Acts  1862  to  1880  for  the 
purpose  of  establishing  telephonic  exchanges  and 
communications    in    Lancashire    and    Cheshire, 


their  principal  ofBce  being  at  88,  Faulkner-streett, 
Manchester. 

In  a  rate  or  assessment  for  the  relief  of  the 
poor  made  by  the  respondents  on  the  22nd  June 
1883,  the  appellants  were  inserted  as  occupiers  of 
land,  telepnone  posts,  and  wires  in  the  town- 
ship of  Manchester,  and  rated  in  respect  df 
sncn  occupation.  The  following  is  a  copy  of 
the  rate  so  far  as  it  relates  to  the  matters  in 
question : 


Dr. 


No.  8  District. 


PoUIov  District,  No. 


?, 

« 

11 

P 

3I53A. 

Name 

or 

Owner. 


Ownen  HM«wd 
Dnder  the  Hm- 
chestor  Oreneen 
Act  UtS,  Inatead 
of  the  oeeopisn. 


h 


Hie  liuuHubiie 
aad    ChnhiMl 
Telephonio ; 
Exonan'Ke 
limited.  I 


DeicripUon 
Property. 


§1 


Land, 
Telephona 
posteaad 

wixM. 


Oroea 

Eatfnuted 

Bental. 


.£2400 


Bsteablo  Value. 


At  £10  and 
under per 


AboTe  £10 
perumum. 


I, 


JOOOO 


In  the  rate  the  appellants  were  rated  in  respect 
n!  the  whole  of  the  telephone  posts,  standards,  or 
other  supports  or  attachments  for  wires  herein- 
after mentioned,  and  all  the  wires  thereto  attached, 
taken  as  one  entire  system. 

In  the  rate  or  assessment  the  appellants  were 
also  rated  as  occupiers  of  No.  38,  Faulkner-street, 
but  no  addition  was  made  to  such  rate  in  respect 
of  any  telephone  posts,  standards,  or  other  sup- 
ports or  attachments  for  wires,  or  wires  thereto 
attached.     The  appellants  paid  this  latter  rate. 

The  bosiness  carried  on  by  the  appellants  within 
the  township  of  Manchester  was  of  two  kinds : — 

(A)  The  establishment  and  maintenance  of  a 
telephonic  exchange  by  means  of  which  any  one 
sabscriber  to  the  exchange  could  communicate 
privately  by  telephone  with  any  other  subscriber. 

(B)  The  supply  and  erection  generally  of  wime 
and  telephonic  apparatus  (not  in  connection  with 
the  telephonic  exchange)  for  the  private  use  of 
firms  and  indiTiduals  paying  a  rent  for  the  same. 

For  the  purposes  of  their  telephonic  exchan^ 
business  (A)  the  appellants  from  time  to  time  laid 
wires  within  the  respondents'  township  from  the 
central  office  of  the  appellants  to  the  business  pre- 
mises respectively  or  their  subscribers.  A  wire 
wag  so  laid  from  the  central  office  (the  centre  of 
the  exchange  system)  to  the  business  premises  of 
each  sabscriber,  and  was  famished  at  either  end 
with  telephone  and  all  other  necessary  telephonic 
apparatus,  thereby  enabling  any  subscriber  to  be 
placed  in  telephonic  communication  with  any  other 
subscriber  through  the  central  office. 

For  the  purpose  of  the  other  branch  (B)  of  their 
business  the  appellants  from  time  to  time  laid  in 
•the  respondents'  township  other  wires,  and  affixed 
ihereto  telephones  and  all  ether  necessary  tele- 
phonic apparatus.  These  wires  and  apparatus 
were  used  exclusively  bv  the  renters  thereof. 

In  both  branches  of  tne  business,  by  agreement 
with  the  subscribers  and  renters,  the  appellants 
kept  the  wires  and  apparatus  in  working  order, 
and  for  that  purpose  had  free  access  to  the  sub- 
scribers' and  renters'  premises,  the  wires  and 
apparatus  remaining  the  property  of  the  company, 
and  the  sabscriber  or  renter  paying  an  annual  sum 
for  their  use. 
All  the  wires  laid  by  the  ap  icllauta  were  oyer- 
Vol.  LL,  N.8.,  1300. 


head  wires.  Those  laid  for  the  (A)  branch  of 
their  business  were  carried  up  through  the  roof  of 
tihe  appellants'  central  office,  thence  over  build- 
ings, streets,  yards,  and  plots  of  land  not  built  on 
in  the  respondents'  township,  to  the  respective 
premises  or  the  snbscribers,  where  they  were  for 
the  most  part  led  throt^h  the  roofs  to  the  interior 
of  the  premises.  The  wires  laid  for  the  (B)  branch 
of  the  business  were  in  the  same  way  carried  over 
buildings,  streets,  yards,  and  plots  of  land  not 
built  on  in  the  respondents'  township,  and  were 
led  down  at  either  end  into  such  premises  of  the 
renters  as  it  was  desired  to  connect. 

These  overhead  wires  were  supported  and 
steadied  either  by  poles  fixed  in  the  ground,  or 
more  generally  by  ueing  attached  to  the  roofs, 
chimneys,  or  walls  of  some  of  the  buildings  over 
which  they  passed. 

The  attachments  to  buildings  were  made,  in 
the  case  of  a  single  wire,  by  an  iron  spike  driven 
into  the  building,  or  by  a  bolt  screwed  into  the 
lead  of  the  ridge,  or  by  an  iron  bracket  nailed  to 
the  comer  of  the  chimney,  to  one  of  which  the 
wire  was  attached ;  and  in  the  case  of  a  number 
of  wires,  by  means  of  standards  or  ridg^  saddles 
attached  to  the  roofs  of  the  buildings,  the  stan- 
dards being  fixed  by  iron  bolts  and  stayed  ijy 
wire  stays,  the  ridge  saddles  being  made  to  fit  th« 
lead  ridge  and  fastened  by  stays. 

All  these  attachments  could  be  easily  removed 
without  damage  to  the  buildings,  and  the  appel- 
lants did,  from  time  to  time,  change  them  from 
one  point  of  attachment  to  another  on  the  same 
building. 

The  consent  of  the  owners  or  occupiers  of  land 
into  which  poles  were  fixed,  or  buildmgs  to  which 
attachments  were  made,  was,  in  all  cases,  given  is 
agreements,  mostly  in  printed  foi-ms,  called 
"  wayleares,"  Inr  which  the  appellants  undertook 
to  pay  a  small  annual  sum  to  the  owners  or 
occupiers  as  rent  or  acknowledgment,  to  make 
good  any  damage  done  to  the  pi-operty,  and  b» 
remove  the  wires  and  attachments  upon  a  certain 
notice. 

The  majority  of  the  baildings  to  which  the 

attachments  were  made  were  several  stories  high, 

some  of   them  warehousee,  and  the  appellants 

obtained  access  to  the  roofs  by  ascendisg  through 
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the  interior  of  the  baildings,  permission  being  in 
all  cases  first  obtained  from  the  owners  or  occu- 
piers. The  outer  doors  of  the  yarioua  buildings 
were  locked  and  fastened  except  in  the  usual 
business  hours,  and  the  appellants'  servants  were 
then  unable  to  ^;et  into  or  on  to  the  buildings 
from  the  interior,  as  thipy.  were  in  no  single 
instance  furnished  with  a  key  of  the  outside  door 
of  the  buildings,  or  any  other  way  of  obtaining 
admittance  thereto.  Similarly  the  practice  of  the 
appellants  when  wishing  to  nave  access  to  the 
poles  fixed  in  the  ground  was  to  obtain  permis- 
sion from  the  owners  or  occupiers. 
The  questions  for  the  court  were  : 

1.  Were  the  appellants'  telephone  posts,  stan- 
dards, ridge  saddles,  and  other  attachments  and 
supports  for  wires,  and  the  wires  thereto  attached, 
or  any  and  which  of  them,  rateable  to  the  poor, 
and,  if  so,  who  was  liable  for  the  rate  ? 

2.  If  they  were  rateable,  did  they,  or  any  of 
them,  constitute  a  separate  rateable  tenement,  or 
did  they  add  to  the  rateable  value  of  the  premises 
respectively  to  which  they  were  attached  r 

3.  If  the  appellants  were  rateable  to  the  poor 
in  respect  of  any  land,  telephone  posts,  and  wires 
in  the  respondents'  township,  how  was  the  proper 
amount  at  which  they  ought  to  be  assessed  to  be 
ascertained  P 

B.  E.  Webgter,  Q.C.  (Senn  Collins,  Q.C.  and 
Bradbwry  with  him)  for  the  appellants.  —  The 
question  is,  Is  there  any  exclusive  occupation  of 
land  by  the  appellants?  The  wires  are  only 
attached  to  the  houses,  and  the  poles  fixed  in  the 
gronnd  by  the  permission  of  the  owners  or  occu- 
piers. The  owner  did  not  part  with  the  exclusive 
occupation  of  any  part  of  his  house ;  there  was 
no  tenancy  created.  The  appellants  must  remove 
them  whenever  called  upon  to  do  so.  Hence 
there  is  no  exclusive  occupation ;  it  is  an  exclu- 
sive use  or  enjoyment  by  the  licence  of  the  owners 
and  occupiers,  but  it  is  not  such  an  occupation  as 
will  render  the  appellants  liable  to  be  rated.  As 
to  the  wires,  they  only  occupy  the  land  by  means 
of  the  posts,  as  accessories  to  the  posts ;  therefore 
there  is  no  occupation  of  land  apart  from  attach- 
ment. This  case  is  like  Smith  v.  Lambeth  Assess- 
ment Committee  (9  Q.  B.  Div.  585 ;  on  appeal,  48 
L.  T.  Bep.  N.  S.  57 ;  10  Q.  B.  Div.  327),  where  it 
was  held  that  Smith  and  Sons*  bookstalls  were 
not  rateable  on  the  ground  that  only  a  right  to  an 
exclusive  enjoyment  passed  by  the  agreement 
with  the  railway  company.  There  is  no  demise 
by  the  owners  and  occupiers  to  the  appellants ; 
tney  have  merely  granted  a  licence  to  the  appel- 
lants to  place  the  poles  in  the  ground  and  to 
attach  the  wires  to  tne  roofs  of  the  houses.  There 
are  other  cases  in  which  the  distinction  between 
occupation  and  mere  enjoyment  has  been  recog- 
nised : 

Watkim  ▼.  Milton-next-Gravesend,  18  L.  T.  Bep. 

N.  8.  601 ;  L.  Rep.  8  Q.  B.  350; 
Grant  v.  Oxford  Local  Board,  19  L.  T.  Bep.  N.  8. 

878;  L.  Bep.  4Q.B.14. 

At  first  sight  the  case  of  The  Electric  Telegraph 
Company  v.  Overseers  of  SaJford  (11  Ex.  181)  may 
seem  to  be  against  this  view.  But  there  the 
telegraph  company  owned  the  posts  and  wires, 
and  the  posts  were  put  into  the  ground  and 
carried  the  wires  from  point  to  point,  and  that  was 
held  to  be  an  occupation  of  tne  soil.  This  was 
pointed  out  by  Lord  Blackburn  in  Wafkins  v. 
JliUon-next-Gravetend,   where  he   said:    "There 


the  Electric  Telegraph  Company  occupied  the 
land  by  means  o9  their  posts,  but  that  does 
not  decide  that  en  easement  can  be  rated." 
Further,  the  respondents  have  rated  the  tele- 
phone works  as  one  entire  system;  whereas  the 
proper  mode  of  rating  them  is  to  rate  the 
different  works  separately,  having  regard  to 
their  annual  value  under  the  statute  of  Eliza- 
beth.   He  also  cited 

Cory  V.  Brutow,  36  L.  T.  Bep.  N.  S.  Se4 ;  2  App. 

Ou.262; 
WiUing  v.  Aaesimmtt  Committee  of  St.  Panerat,  SI 

L.  T.  Bep.  N.  S.  126 ;  2  Q.  B.  Div.  581 ; 
Smith  r.  St.  Michael,  Cambridge,  3  L.  T.  Bep.  N.  S. 

687 ;  3  E.  *  E.  383 ; 
London  and   North-Wettern  Kaihaay   Company  t. 

Bwkmatter,  31  L.  T.  Bep.  N.  S.  835 ;  L.  Bep.  10 

Q.  B.  70. 

Ambrose,  Q.C.  (Smyly  with  him)  for  the  respon- 
dents.— What  is  to  be  rated  in  this  case  is  not  any 
particular  wire  or  attachment  taken  by  itself,  and 
separate  from  the  rest  of  the  system,  but  the 
whole  system  of  wires.  The  whole  system  belongs 
to  the  company,  and  must  be  rated  together. 
There  is  here  an  exclusive  occupation  of  land  by 
the  appellants  for  the  purposes  of  their  telephonic 
business.  It  may  be  that  for  the  purpose  of  exer- 
cising their  extraordinary  right  of  going  on  to 
the  roofs  of  houses  where  the  attachments  are 
fixed  they  are  only  entitled  to  go  at  reasonable 
hours ;  it  may  be  that  this  right  is  a  mere  ease- 
ment. But  still  the  wires  and  attachments  are 
there,  and  are  being  used  night  and  day;  the 
whole  tele})honic  system  belonging  to  the  appel- 
lants is  being  used  night  and  day;  the  use  of 
them  is  permanent  and  exclusive,  as  none  of  the 
owners  or  occnpiers  can  interfere  with  their  use. 
Hence  the  appellants,  for  the  purposes  of  carrying 
on  their  business,  exclusively  occupy  the  land 
over  which  the  wires  run  and  on  which  the 
attachments  are  fixed.  This  case  is  very  much 
like  the  case  of  gas  and  water  pipes  passing 
along  streets,  which  are  rateable;  the  gas  and  the 
water  being  sent  by  one  means  of  communication, 
the  telephonic  messages  by  another.  [He  was 
stopped. 

Mathew,  J. — ^The  third  question  asked  of  us  in 
the  case  is  not  a  question  that  we  should  answer, 
and  so  we  must  decline  to  answer  it.  As  to  the 
two  other  questions,  it  appears  to  me  that  the 
case  is  concluded  by  the  decision  in  Tlte  Electric 
Telegraph  Company  v.  Overseers  of  Salford  (sttp.). 
In  that  case  the  question  was  whether  the  pro- 
perty which  was  sought  to  be  made  the  subject 
of  assessment  was  capable  of  occupation  within 
the  law  as  to  rating ;  and  the  point  was  made, 
which  has  been  made  here,  that  it  was  not  pro- 
perty of  a  character  capable  of  occupation.  The 
court  held  that  it  was,  and  that  it  was  assessable 
on  that  ground,  and  I  am  wholly  unable  to  dis- 
tinguish that  case  in  principle  from  the  present. 
What  is  sought  to  be  assessed  here  is  a  system  of 
wires  used  for  an  analogous,  though  it  may  be  a 
different,  purpose  to  the  wires  in  the  Salford 
case,  and  I  am  unable  to  distinguish  the  property 
in  question  here  from  that  in  question  in  that 
case.  Mr.  Webster  referred  to  cases  where  it 
was  held  that  there  was  no  occupation,  but 
merely  enjoyment,  and  he  argued  that,  look- 
ing at  the  way  in  which  this  property  is 
used,  there  was  here  a  series  of  quasi-eaae- 
ments,  of  enjoyments  by/^cence  onlv,  and 
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not  that  which  was  the  subject  of  occnpation. 
Our  attention  was  called  to  the  modea.  of  attach- 
ment and  the  modes  of  support  for  the  wires  and 
other  apparatus  of  the  company,  bnt  I  think  that 
the  answer  to  that  argument  is,  that  there  is  not 
here  a  mere  licence  to  use  in  a  particular  case, 
but  an  exclasive  occupation,  limited  in  character 
I  admit,  bnt  exdusive  in  each  case.  Where  the 
wire  is  attached  to  a  roof,  that  part  of  the  roof 
where  the  wire  is  attached  is  used  excIusiTely  for 
the  purpose  of  the  support.  Where  the  ndge- 
saddle  is  fitted  on  the  roof,  that  part  of  the  roof 
where  the  ridge-saddle  is  fitted  on  is  used  exclu- 
sively for  the  purpose  of  maintaining  the  wires  by 
that  ridge-sadTdle,  and  so,  where  the  wire  is  upon  a 
post,  the  post  and  the  land  in  which  it  is  fixed  are 
used  exclusively  for  supporting  that  wire.  The 
occupation  is  not  casual  or  occasional,  but  exclusive 
and  permanent,  though  the  character  of  the  occupa- 
tion is  reduced  in  each  case  almost  to  a  minimum. 
Now  the  first  case  that  Mr.  Webster  relied  upon 
was  WatkinsT.  Overseers  of  Milton-next-Gravesend, 
where  the  person  who  enjoyed  the  right  of  mooring 
a  barge  to  permanent  moorings  in  the  river  was 
sought  to  be  rated  as  the  occupier  of  the  river. 
It  was  held  that  he  was  not  the  occupier  of  the 
moorings,  having  only  a  licence  to  use  them,  but 
that  the  owner  of  the  moorings  was  the  occupier, 
and  that  he  on^t  to  be  rated.  Cory  v.  Bnstow 
enunciated  the  same  principle,  but  with  a  different 
result.  There  the  same  sort  of  property  was 
used;  bnt  the  person  who  used  it  was  also  the 
owner,  and  be  was  held  to  be  properly  assessed. 
Then  Mr.  Webster  relied  on  the  recent  case  of 
Smith  V.  Lambeth  Assessment  GonmUttee,  and  no 
doiibt  thab  is  a  case  where  enjoyment  is  within  a 
hair's  breadth  of  occupation.  In  that  case, 
although  there  was  no  legal  right  to  the  exclusive 
use  of  an^'  part  of  the  platform,  there  was  prac- 
tically an.  exclusive  use ;  but  the  fact  that  there 
was  no  legal  right  to  an  exclusive  use  was  held 
sufficient  to  determine  that  the  property  was  not 
rateable.  Now,  is  the  use  of  tne  different  sup- 
ports and  attachments  here  meant  to  be  exclusive 
or  not  P  It  seems  clear  that  it  was  intended  by 
the  parties  that  no  part  of  this  complicated 
structure  should  be  interfered  with  by  the  owner 
or  tenant  of  any  one  of  those  houses.  It  is  true 
the  company  diet  not  have  the  right  to  constant 
access  to  see  that  everything  was  m  order ;  it  was 
not  necessary  that  they  should  have  that  right. 
But  the  company  was  permanently  using  the 
whole  structure.  The  attachments  and  supports 
are,  by  the  different  instruments,  declared  to  be 
the  property  of  the  company.  Mr.  Webster  very 
properly  referred  us  to  tne  agreements — the  way- 
leaves — to  show  that  the  enjoyment  here  was 
enjoyment  by  way  of  easement,  and  was  not  occu- 
pation. But  really  the  question  is  not  what  is 
contained  in  those  different  documents,  but  what 
is  actually  going  on  under  those  documents. 
What  is  going  on  under  those  documents  appears 
to  me  to  be  an  occupation  of  the  whole  of  this 
lystem  for  the  purpose  of  conveying  telephonic 
messages.  The  case  is  undistingnishable  in  my 
judgment  from  the  Salford  case,  and  on  that 
ground  the  respondents  ore  entitled  to  our  judg- 
ment. 

I>*T,  J. — ^I  concur. 

JudgToeni  for  respondents;  leave  to  appeal. 
Solicitors  for  the  appellants,  Pritehard,  Engl*- 


field,  and  Co.,  for  Grundy,  KersKoM,  and  Co., 
Manchester. 

Solicitors  for   the    respondents,  JcHtneou  and 
WeatheraU,  for  A.  Lings,  Manchester. 


Homt  of  %axti8, 

March  25  and  April  3. 

(Before  Earl  Cairxs,  Lords  Blackbuen,  Watson, 
and  Brauwbu..) 

Hill  v.  East  and  West  India  Dock  Company,  (a) 

ON  APPEAL  FBOX  THE  COURT  OT  APPBAL  IN  ENGLAND. 

Constructioti  of  statutes — Words  "  deemed  to  have 
been  done  " — Banht-uptcy  of  assignee  of  lease — 
Disclaimer  by  trustee — Liability  w  origiTial  lessee 
—BanhrupUy  Act  1869  (32  ^  33  fid.  c.  71),  s.  23. 

Where  by  a  statutory  fiction  an  Act  of  ParUaanmU 
enads  that  something  "  shdli  be  deemed  to  home 
been  done,"  the  court  is  bound  to  ascertain 
between  what  persons  and  for  what  purposes  the 
fiction  is  to  be  resorted  to. 

Tne  assignee  of  a  lease  became  bankrupt,  and  hi* 
trustee,  by  leave  of  the  court,  disclaimed  all 
interest  in  the  lease  under  sect.  28  of  the  Bank- 
rwptey  Act  1869  (32  ^  33  Viet.  e.  71),  tehieJt 
provides  thai  in  such  a  ease  the  lease  shall  "  be 
deemed  to  have  been  turrendered"  on  the  date 
<ff  the  disclaimer. 

Hdd  (ajgirming  the  judgment  of  the  court  below. 
Lord  Bramvwell  dissenting),  that  this  fielion  of 
a  surrender  must  be  held  to  be  only  as  between 
the  lessor  and  the  bankrupt  and  his  trustee,  and 
that  the  original  lessee  was,  TwtwUhttanding, 
liable  to  the  lessor  upon  his  covenant  to  pcey  rent. 

Dictum  of  James,  LJ.  in  E»  parte  Walton  (17 
Ch.  Div.  746)  approved. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Lord  Selborne,  L.C.,  Jessel,  M.B.,  and 
Cotton,  L.J.)  affirming  an  order  of  Hall,  Y.C. 
overruling  a  demurrer  to  a  statement  of  claim  in 
an  action  Drought  by  the  respondents  against  the 
appellant. 

The  case  is  reported  in  22  Ch.  Div.  14  and  47 
L.  T.  Hep.  N.  S.  270. 

The  facts  appear  in  the  judgment  of  Earl  Cairns, 
and  in  the  reports  in  the  court  below,  and  are 
shortly  as  follows  : — 

The  respondents,  by  deed  dated  the  2nd  Dec. 
1875,  demised  a  public-house  to  the  appellant  for 
twenty-one  years  from  the  25th  March  1875  5  the 
deed  contained  the  usual  covenants  to  pay  rent  and 
not  assign  without  consent. 

By  deed  of  even  date  the  appellant,  with  the 
consent  of  the  lessors,  assigned  tne  residue  of  the 
term  to  one  Clarke,  who  covenanted  to  perform 
the  covenants  of  the  original  lease,  and  to  indemnify 
the  appellant  against  them.  Clarke  mortgaged 
the  premises  for  the  rest  of  the  term,  but  the 
mortgagees  never  took  possession. 

On  the  10th  Feb.  1881  Clarke  filed  his  petition 
for  liquidation,  and  a  trustee  was  soon  afterwards 
appointed,  and  on  the  7th  May  1881  the  Court  of 
Bankruptcy  gave  leave  to  the  trustee  to  disclaim 
the  debtor's  interest  and  property  in  the  premises, 
notwithstanding  the  opposition  of  the  present 
respondents. 

(a>S«iiortetl  by  O.  E.  MAIMir  £«i.,  Buitat^tJ^W.  ^  [^ 
Digitized  by  VjQOy  Ic 
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The  respondents  did  not  re-«nter,  and  broneht 
this  action  against  the  appellant  for  rent  dne. 
The  appellant  demurred  to  so  much  of  the  claim 
as  claimed  rent  for  the  period  subsequent  to  the 
appointment  of  the  trustee,  but  the  demurrer  was 
overruled  as  above  mentioned. 

W.  Pearion,  Q.C.  and  McSvyirmey  appeared  for 
the  appellant,  and  contended  that  the  disclaimer 
put  an  end  to  the  loase ;  if  the  term  still  exists, 
of  course  the' respondents  have  a  right  of  action, 
but  the  23rd  section  of  the  Bankruptcy  Act  1869 
gives  a  disclaimer  the  effect  of  a  surrender.  The 
appellant  had  parted  with  the  term,  and  the 
surrender  extinguishes  it  in  the  assignee.  The 
term  itself  was  not  dealt  with  before  the  Act  of 
1869,  and  before  the  old  Act  49  Geo.  3,  c.  121, 
B.  119,  if  the  assignee  disclaimed  the  term  remained 
in  the  bankrupt  lessee.     See 

Bm^h  T.  NoHh,  L.  Bep.  7  Ex.  242 ; 

£a  parU  BtepheM,  37  L.  T.  Bq>.  N.  8. 613;  7  Cb. 
Kv.127; 

£sDar<a  Rnok,  39 1,.  T.  Bep.  N.  8. 456;  10  Ch.  Div. 

'Emti.Ttt  aUgg,  45  L.  T.  Bep.  N.  8.  484;  19  Ch. 

Toylo^  t!  OiUot,  32  L.  T.  B«p.  N.  8.  795 ;  L.  Bep. 

90Eq.682; 
B»  Jftren-  and  Uoort,  42  L.  T.  Bep.  N.  8. 310 ;  14 

CJh.  DiT.  287. 

The  argument  comes  back  to  this,  that  the  Act 
si^s  that  the  term  has  come  to  an  end. 

(yfarrtU  ▼.  Sttphmuon,  Ir.  L.  Rep.  4  C.  L.  715 ; 
BmaVty  r.  Hardtnge,  44  L.  T.  Bep.  N.  S.  503;  7 

Q.B.]>iT.S24;aid 
*»  porte  WaUon,  45  L.  T.  Bep.  N.  8. 1 ;  17  Ch.  Div. 

which  will  be  relied  on  by  the  respondents, 
are  distinguishable.  All  that  the  latter  case 
decided  is  that,  in  an  application  to  disclaim,  the 
court  is  only  bound  to  consider  the  interest  of 
the  bankrupt.  See  Exparte  East  and  West  India 
Dock  Company  (46  L.  T.  Eep.  N.  S.  6 ;  17  Ch  Div. 
759),  a  case  arising  out  of  this  very  bankruptcy. 
Our  contention  involves  no  hardship  on  the 
lessors,  for  they  can  re-enter  under  the  forfeiture 
clauses.    See 

BarduioT.  Pretee,  47 L.  T.  Eep.  N.  8. 100 ;  9 Q.  B. 
Div.  281,  and  the  oaeee  under  the  (tatnte  49  Qeo.  3, 
0.121,1.119; 
.    JngUt  T.  Macd(ntgall,  I  J.  B.  Moote  C.  P.  Bep. 

Tovlor  T.  Toung,  3  B.  *  Aid.  521 ; 
Manning  r.  FUght,  3  B.  ft  Ad.  211 ;  and 
Tvek  y .  Fytm,  6  Binff .  321,  under  the  statute  6  Qeo.  4, 
0. 16,  s.  75. 

The  object  of  this  section  is  to  merge  the  term  in 
the  inheritance  in  such  cases  as  this.  The  earlier 
authorities  are  collected  in 

WiUm  T.  WaUani,  5  Ex.  Div.  155 ;  see  aUo 
Be  Wilton,  L.  Bep.  13  Eq.  186. 

Re  Woodt  (3  Ch.  Div.  459)  is  a  judgment  of 
James,  L.J.  inconsistent  with  that  in  E»  parte 
WdUon  {vhi  «up.),  on  which  the  respondents  rely. 
The  section  should  be  construed  literally,  and  may 
be  explained  by  reference  to  the  corresponding 
section  in  the  Act  of  1883  (46  &  47  Vict.  c.  63,  s. 
65,  sub-Bectc,  2  and  6).     See 

OriU  V.  Ornital  Iron  8crm>  OoUier  Conmawu,  L.  Bep. 
1  C.  P.  600. 

Keheioich,  Q.C.  and  IF.  Latham  appeared  for  the 
respondents,  and  supported  the  jnagment  of  the 
oonrt  below,  relying  on  Exparte  Walton  (ubi  sup.), 
the  judgments  in  which  case,  they  argued,  weie 


conclusive  in  favour  of  the  contention  of  the 
respondents. 

W.  Pearton,  Q.C.  was  heard  in  reply. 
At  the  conclusion  of  the  arguments  their  Lord- 
ships gave  judgment  as  follows . — 

Earl  Caibss. — My  Lords:  This  case  raises  a 
question  of  considerable  difficulty  upon  the 
construction  of  the  23rd  section  of  the  Bank- 
ruptcy Act  of  1869.  That  section  for  the 
future  has  no  existence,  having  been  repealed 
by  the  statute  of  last  year,  which  has  sub- 
stituted an  enactment  of  s  very  different 
and  much  more  explicit  kind  upon  this  part 
of  the  bankruptcy  law.  The  question  which 
is  raised  by  this  appeal  is  one  which,  at  all  events 
in  this  counti7,  cabnot  therefore  very  well  occur 
again,  and  it  is  not  likely  that  any  other  question 
of  the  same  sort  remains  over  or  open  for  decision. 
The  way  in  which  the  present  appellant  raises  the 
question,  is  shortly  this.  There  was  a  lease  of  a 
public  house  made  to  him  by  the  East  and  West 
India  Dock  Company  in  the  year  1875.  It,  was  a 
lease  for  twenty-one  years,  at  a  rent  of  3001.  a 
year,  and  it  appears  that  at  the  same  time  that 
this  lease  was  made  he  made  an  arrangement  with 
a  person  of  the  name  of  Clarke  to  assign  the  lease 
to  him  in  consideration  of  a  premium  of  1150Z.  to 
be  paid  by  Clarke  to  him,  ana  he  took  from  Clarke 
a  covenant  to  indemnify  him  against  the  rent  and 
the  covenants  of  that  lease,  under  which  he  of 
course  remained  liable  to  the  East  and  West 
India  Dock  Company.  Before,  however,  this 
assi^ment  was  made  it  was  necessary  for  him  to 
obtain. the  consent  of  the  lessors,  the  East  and 
West  India  Dock  Company,  for  the  original  lease 
contained  a  proviso  that  there  shomd  be  no 
assignment  without  their  consent.  He  applied 
therefore  to  the  lessors  for  their  consent,  and 
they  gave  it,  but  accompanied  it  with  the  stipula- 
tion that  their  consent  to  this  assignment  to 
Clarke  should  not  in  any  way  alter  or  affect  tho 
liability  of  the  present  appeUant  to  them  for  the 
rent  and  upon  tne  covenants.  They  were  satisfied 
with  him  as  a  solvent  tenant,  and  they  did  not 
wish  to  have  that  security  infringed  upon.  Not- 
withstanding that  state  of  things,  Clarke  having 
now  become  a  bankrupt,  and  the  trustee  under  the 
bankruptcy  of  Clarke  having  disclaimed  the  lease, 
which  he  was  entitled  to  do,  it  being  an  onerous 
lease,  the  present  apvpellant  contends  that  the 
effect  of  the  23rd  section  of  the  Bankruptcy  Act 
of  1869  is  this,  that  not  only  have  the  trustee  of 
the  bankrupt  and  the  bankrupt  himself  been 
delivered  from  the  obligation  of  tnat  lease,  but  that 
the  lease  is  to  all  intents  and  purposes  destroyed 
and  put  an  end  to,  and  that  notwithstanding  his 
original  responsibility  to  the  lessors  for  the  rent 
and  the  other  covenants,  he  is  now  perfectly  free, 
and  that  the  lessors  have  no  resourse  against  him 
either  for  the  rent  or  for  the  covenants.  Well,  of 
course  that  may  be  so.  An  Act  of  Parliament 
may  have  stepped  in  and  produced  consequences 
of  that  kind,  out  it  is  obvious  at  the  outset  that, 
if  we  find  in  an  Act  of  Parliament  a  provision  of 
that  kind  in  words  which  cannot  be  interpreted 
otherwise,  it  is  a  very  strong  provision,  and  it  is 
difficult  to  see  upon  what  principle  it  can  have 
been  enacted  by  Parliament-— although  Parliament 
has  the  power  to  enact  it — that  is  to  say,  that  a 
solvent  man  who  has  entered,  with  his  eyes  open, 
into  a  covenant  with  the  owners  of  property  to 
Digitized  b, 
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pay  rent  to  them  andjip  be  liable  to  them  for  that 
rent  and  for  other  (tenants,  and  who  upon  an 
.assignment  has  recognised  that  liability,  and  has 
stipulated  that  it  snail  continue,  shall  never- 
theless be  delivered  from  that  liability,  not 
by  reason  of  anything  which  has  passed 
between  him  and  the  lessors,  but  from  a 
misfortune  which  has  happened  to  the  lessors, 
namely,  that  the  person  to  whom  the  lease  has 
been  assigned  has  become  a  bankrupt.  It  is  said 
that  the  23rd  section  of  the  Act  of  1869  produces 
this  result.  I  admit  freely  that  the  section  seems 
to  me  to  be  capable  of  that  construction.  No 
doubt,  if  yon  rea)d  it  literally,  it  does  seem  to  pro- 
vide that  "when  any  property  of  the  bankrupt 
acquired  by  the  trustee  under  ^his  Act  consists  of 
land  of  any  tenure  burdened  with  onerous  cove- 
nants "  (I  pass  over  some  words  which  are  unim- 
portant), "  the  trustee  may,  by  writing  under  his 
hand,  disclaim  such  property,  and  upon  the  execu- 
tion of  such  disclaimer  the  property  disclaimed 
shall,  if  the  same  is  a  lease,  ))e  deemed  to  have 
been  surrendered  on  the  same  date  "  (the  date  of 
the  order  of  adjudication).  It  says,  "  shall  be 
deemed  to  have  been  surrendered ; "  it  does  not  say, 
■"shall  be  surrendered,"  but  there  shall  be  a 
statutory  fiction  gone  through,  the  result  of 
which  is  that  the  lease  shall  be  deemed  to  have 
been  surrendered  on  that  date.  It  is  possible  that 
that  may  mean  that  to  all  intents  and  purposes, 
as  between  all  persons,  persons  actually  concerned 
in  the  bankruptcy  and  those  not  so  concerned,  it 
shall  be  a  surrendered  lease,  and  shall  be 
altogether  out  of  the  case.  But,  on  the  other 
hand,  is  that  the  only  interpretation  ?  For  that 
purpose  your  Lordships,  I  think,  must  consider 
what  the  object  of  this  provision  is.  Why  is  it 
that  there  is  this  statutory  fiction  introduced? 
The  section  obviously  is  not  one  which  has  been 
prepared  with  much  care  or  skill,  or  which  shows, 
indeed,  that  the  persons  who  were  preparing  it 
had  folly  present  to  their  minds  the  various  cases 
with  which  they  had  to  deal.  But  is  this  neces- 
sarily the  only  construction  of  which  the  Act 
admits  ?  I  B&y  that  we  must  look  to  what  the 
purpose  is.  Now,  I  take  it  that  the  purpose  of 
this  section,  and  indeed  the  purpose  of  the  whole 
statute,  is  in  the  first  place  to  clear  and  discharge 
the  bankrupt  in  cases  where  it  is  proper  that  he 
should  be  oischarged  from  liability ;  m  the  next 
place,  to  facilitate  as  early  as  posBible  the  distri- 
bution of  the  property  which  is  to  be  divided 
among  the  creditors  m  the  winding-up  of  the 
bankruptcy ;  and,  in  the  third  place,  to  protect 
the  trustee  from  any  liability  to  which  ho  might 
be  subject,  and  to  which  he  ought  not  to  be 
subject  beyond  what  is  necessary  for  the  purpose 
of  accomplishing  the  two  prior  objects.  If,  there- 
fore, the  statute  can  admit  of  any  construction 
limited  to  these  particular  objects,  we  must  con- 
sider whether  that  is  not  a  construction  pre- 
ferable to  the  first  to  which  I  have  referred.  The 
first  construction  requires  us,  if  the  section  is 
taken  literally,  to  do  that  for  which  there  is  no 
motive,  and  as  to  which  there  can  be  no  explana- 
tion given  ;  that  is  to  say,  to  destroy  the  rights 
and  property  of  third  persons  without  accom- 
plishmg  any  beneficial  object  whatever  for  the 
purpose  of  the  bankruptcy.  It  appears  to  me  that, 
as  between  these  two  constructions,  the  balance  is 
stated  most  fairly  and  most  pointedly  by  James, 
L.J.  in  one  of  the  cases  to  which  we  have  been 


referred.  In  Ex  parte  Walton  {uhi  sitp.)  James, 
L.J.  says  this :  "  When  a  statute  enacts  that 
somethmg  shall  be  deemed  to  have  been  done, 
which  in  fact  and  truth  was  not  done,  the  court 
is  entitled  and  l)ound  to  ascertain  for  what  pur- 
poses and  between  what  persons  the  statutory 
fiction  is  to  be  reported  .to.  Now,  the  bankruptcy 
law  is  a  special  law,  having  for  its  object  the 
distribution  of  an  insolvent's  assets  equitably 
amongst  his  creditors  and  persons  to  whom  he  is 
under  liability,  and  upon  this  eetsio  bonorwm  to 
release  him  under  certain  conditions  from  future 
liability  in  respect  of  his  debts  and  obligations. 
That  being  the  sole  object  of  the  statute,  it 
appears  to  me  to  be  legitimate  to  say  that,  when 
the  statute  says  that  a  lease  which  was  never  sur- 
rendered in  fact  (a  true  surrender  requiring  the 
consent  of  both  parties,  the  one  giving  up  and  the 
other  taking)  is  to  be  deemed  to  have  been  sur- 
rendered, it  must  be  understood  as  saying  so  with 
the  following  qualification,  which  is  absolutely 
necessary  to  prevent  the  most  grievous  injustice 
and  the  most  revolting  absurdity:  'shall,  as 
between  the  lessor  on  the  one  hiand,  and  the 
bankrupt,  his  trustee,  and  estate  on  the  other 
hand,  be  deemed  to  have  been  surrendered.' "  It 
appears  to  me  that  both  of  those  constructions  to 
which  I  have  referred,  the  construction  con- 
tended for  by  the  appellant  and  the  construction 
placed  upon  the  section  by  James,  L.J.,  are  pos- 
sible constructions;  and  where  there  are  two 
constructions,  the  one  of  which  will  do,  as  it 
seems  to  me,  great  and  unnecessary  injustice, 
and  the  other  of  which  will  avoid  that  injustice, 
and  will  keep  exactly  within  the  purpose  for 
which  the  statute  was  passed,  it  is  tne  Ix}unden 
duty  of  the  court  to  adopt  the  second,  and 
not  to  adopt  the  first  of  those  constructions.  I 
think  that  that  would  have  been  the  conclusion 
at  which  I  should  have  arrived  if  the  matter  had 
been  new.  But  the  matter  is  not  new.  This 
statute  was  passed  in  1869 ;  there  have  been  not 
a  great  number  of  decisions,  but  a  substantial 
number  of  decisions  upon  it,  beginning  wth  the 
case  of  Smyth  v.  North  (uhi  tup.),  and  coming 
down  to  the  last  of  the  cases  which  have  been 
referred  to  ki  the  argument.  Those  decisions,  so 
far  as  they  are  decisions  (I  mean  the  decisions  in 
those  cases  where  there  was  an  actual  decision), 
are  all  on  one  side.  There  is  no  decision  which 
favours  the  construction  put  upon  this  section  of 
the  statute  by  the  appellant ;  the  decisions  are  all 
the  other  way ;  ana  your  Lordships  have  here  a 
very  learned  judge.  Hall,  V.C.,  and  three  learned 
jud|;e8  of  the  Court  of  Appeal,  all  concurring, 
taking  the  same  view,  and  holding  themselves 
bound  by  those  decisions  which  have  taken  place. 
I  think  it  would  be  a  very  strong  and  a  very 
violent  thing,  in  construing  a  section  of  this  sort, 
which  deals  with  property  that  upon  every  bank- 
ruptcy to  a  greater  or  less  extent  changes  hands, 
and  with  respect  to  which  section — ^in  scores  of 
cases  which  have  not  come  into  court  at  all,  the 
decisions  which  the  court  has  arrived  at  in  other 
cases  have,  no  doubt,  been  followed — it  would,  I 
say,  be  a  very  strong  and  violent  thing  if,  without 
the  very  strongest  reasons,  your  Lordships  were 
now  to  alter  that  course  of  decision,  and  to  say 
that  in  all  the  cases  which  have  been  decided, 
and  all  the  cases  where  the  parties  have  acted 
upon  the  authority  of  those  decisions,  although 
without  any  decision  in   their  own  particular 
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cases,  there  has  been  done  that  which  has  been 
\m)hg,  and  which  ought  to  be  undone.  That  has 
not,  I  think,  been  a  course  which  this  House  has 
pursued,  and  certainly  I  should  not  recommend 
your  Lordships  to  pursue  it.  Therefore,  for  these 
reasons,  which  I  hare  shortly  given,  I  advise  your 
Lordships  in  this  case  to  affirm  the  decision  of 
the  Court  of  Appeal,  and  to  dismiss  the  appeal 
with  costs. 

Lord  Blackburn. — My  Lords  :  I  am  of  the  same 
opinion.  I  think  the  whole  question  depends 
upon  the  true  construction  of  uiis  23rd  section, 
of  which  we  have  heard  so  much,  and  I  quite 
agree  that  whenever  the  Legislature  (who  have 
perfect  and  absolute  power  to  enact  what  they 
please)  have  trusted  the  drawing  of  this  Act  to 
someone  who  uses  words  which,  to  say  the  least, 
are  very  obscure,  there  must  be  a  risk  of  some 
difference  of  opinion  as  to  their  construction.  Li 
this  particular  case  the  construction  which  has 
been  put  upon  the  section  by  the  appellant, 
namely,  that  the  words  "  shall  he  deemed  to  have 
been  surrendered,"  used  in  their  contoxt  and  in  the 
way  in  which  they  are  used,  amount  to  sa3ring 
"  shall  be  to  all  intents  and  purposes  as  if  it  had 
actually  been  so,"  is  a  construction  which  I  am 
not  prepared  to  say  is  the  natural  and  ordinary 
sense  of  the  words,  but  it  certainly  is  a  construc- 
tion which  the  words  might  bear.  The  other 
construction  which  has  been  put  upon  them  is  one 
which  the  words,  in  my  opinion,  would  rather 
more  reasonably  bear  of  the  two,  namely,  that  the 
lease  is  to  be  deemed  to  have  been  surrendered  as 
far  as  is  necessary  to  effectuate  the  purposes  of 
the  Act.  That  being  so,  the  question  which  is 
really  raised  is,  how  are  the  words  to  be  construed 
in  the  Act  as  it  stands?  I  think  that  it  is 
a  question  of  very  considerable  difficulty ;  but,  in 
delivering  my  judgment,  I  am  myself  relieved 
from  that  difficulty,  because  the  late  James,  L.J., 
in  Ex  parte  Walton  (ttZii  «up.),  expressed  in  better 
words  than  I  could  select  exactly  what  I  conceive 
to  be  the  ratio  decidendi.  I  think  the  words 
here,  "  shall  be  deemed  to  have  been  surrendered  " 
(and  a  similar  observation  of  course  applies  to  the 
other  expression  of  the  same  kind,  "shall  be 
deemed  to  be  determined  ")  mean,  sh^ll  be  sur- 
rendered as  far  as  is  necessary  to  effectuate  the 
purposes  of  the  Act  and  no  further ;  and  I  think 
that  to  give  them  the  sense  which  the  learned 
coimsel  for  the  appellant  contend  for  would  be  to 
go  far  beyond  the  jjurposes  of  the  Act,  and  to 
work  a  cruel  hardship  upon  persons  in  the  position 
of  the  present  lessors,  the  East  and  West  Lidia 
Dock  Company,  and  on  all  persons  who  have  a 
solvent  security  for  their  rent  (in  this  case  for 
a  j)eriod  of  twenty-one  years),  in  conseauence  of 
there  having  been  an  assignment  of  the  lease, 
as  is  pointed  out  by  James,  L.J.  in  the  case  to 
wliich  I  have  referred.  If  the  assignee  had  died 
.  insolvent,  leaving  no  assets,  and  consequently  no 
one  would  have  taken  out  administration,  or,  if  any- 
body had  done  so,he  would  not  have  pleaded  to  any 
suit  that  was  brought  to  recover — I  say  that  under 
those  circumstances  there  would  have  been  no 
doubt  that  the  East  and  West  India  Dock  Com- 
pany could  have  had  recourse  against  Mr.  Hill  to 
jnake  him  pay  the  rent  so  long  as  the  lease  con- 
tinued. If  the  appellant's  construction  is  a  sound 
<Hio,  any  Act  which  was  passed  for  the  purpose  of 
relieving  a  trustee  from  the  liability  (wheSier  he 
has  or  h»e  not  incurred  it  does  not  appear  to  me 


to  be  very  material,  but  at  all  events  he  is  entitled 
now  to  get  rid  of  it),  and  for  the  purpose  of 
relieving  a  bankrupt  irom.  the  liability  which  he 
is  under,  would  be  enacted  for  no  purpose  at  all 
that  I  can  see  if  it  is  to  relieve  Mr.  Hill  from  the 
liability  which  he  has  incurred,  to  the  serious  and 
great  loss  of  the  East  and  West  India  Dock  Com- 
pany, who  thus  lose  their  security  for  no  purpose 
or  obiect  whatever.  Of  course  the  Leg^islature 
might  have  enacted  that ;  bat  entertaining  the 
opinion  that  the  construction  put  upon  the 
section  by-  James,  L.J.  is,  if  anything,  more 
natural  and  more  reasonable  and  more 
correct  than  the  construction  for  which  the 
appellant  contends,  I  certainly  think  it  right 
to  give  effect  to  that  construction.  I  have  not 
based  my  opinion  at  all  upon  the  fact  of  there 
having  been  such  a  continued  course  of  pro- 
ceeding that  it  would  be  right,  upon  the  ground 
of  what  I  may  call  the  maxim  communta  error 
facit  jua,  to  adhere  to  it.  I  quite  agree  that  the 
principle  is  a  very  sound  one  that  where  the  law 
nas  been  regarded  as  settled  for  a  considerable 
time  it  ought  to  be  adhered  to;  bnt  I  doubt 
whether  this  case  is  one  where  that  principle 
would  apply.  However,  on  the  other  grouna  I 
have  no  doubt  whatever  that  the  judgment  of  the 
court  below  is  right,  and  should  lie  affirmed. 

-    Lord  Watson. — My  Lords :  I  am  of  the  same- 
opinion  and  for  the  same  reasons. 

Lord  Bkamtcell. — My  Lords:  The  opinion  that 
I  expressed  in  the  case  of  Smyth  v.  Noiih  (ubi 
sup.)  is  one  to  which  I  still  adhere.  At  the  same 
time  I  frankly  own  that,  if  I  had  to  advise  anybody 
as  to  whether  my  opinion  should  be  acted  upon, 
or  the  opinion  of  the  noble  and  learned  Lords  who 
have  addressed  your  Lordships,  I  should  say 
undoubtedly  the  weight  of  authority  is  so  against 
me  that  I  must  somehow  or  other  be  in  the  wrong,, 
though  I  cannot  see  it.  Now,  in  the  first  place, 
I  think  it  is  important  to  ascertain  what  is  the 
meaning  of  this  provision  about  disclaimer ;  and,  ' 
having  heard  no  reason  to  the  contrary,  but  a 
very  good  reason  from  Mr.  Latham  for  abiding 
by  my  opinion,  it  does  seem  to  me  that  pro- 
perty does  not  vest  in  the  trustee  until  he  has 
done  some  act  to  accept  it,  and  that,  consequently, 
a  disclaimer  is  only  a  necessary  thing  where  he 
would  be  held  to  have  accepted  but  for  the  power 
of  disclaiming.  I  come  to  that  conclusion  for 
several  reasons,  which  I  will  state  very  briefly. 
One  is,  that  it  was  undoubtedly  the  law,  when 
there  was  an  actual  assignment  of  the  bankrupt's 
property  made  to  the  assignee  of  the  bankrupt,. 
thence  so  called,  that  it  did  not  vest  in  him  unless 
he  chose  to  take  it.  Another  is,  that  the  expres- 
sion used  in  this  unhappy  sect.  23  is,  that  he  may 
disclaim  noiwitlistanding  that  lie  luui  done  tome- 
tiling  which  would  be  evidence  of  his  having 
accepted.  And  my  third  reason  is,  that  I  cannot 
suppose  that  the  Legislature  (although  I  am 
capable  of  supposing  nearlv  anything  with  respect 
to  this  particular  Act  oi  Parliament)  intended 
that  every  trumpery  matter  should  be  a  subject 
of  disclaimer ;  and  there  must  be  an  infinity  of 
small  contracts  which  would,  in  a  sense,  vest  in 
the  trustee,  if  be  chose  to  accept  them.  I  cannot 
think  that  it  would  be  necessary  that  in  every 
case  he  should  be  put  to  the  trouble  and  expense 
of  making  a  serious  disclaimer.  Now,  it  may  be 
said,  what  has  that  to  do  with  thcPtnatter  Jlli 
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hand  ?  Why,  in  the  first  place,  it  seems  very 
much  to  have  been  the  basis  of  the  judgment  of 
Jessel,  M.R.,  and  I  cannot  help  thinking  that,  if  it 
were  investigated,  it  would  be  found  to  have  some 
bearing  upon  this  matter;  because,  supposing 
the  trustee  were  to  say,  "  I  shall  not  accept  the 
lease,  and  I  shall  not  cUsclaim,"  what  would  be 
then  the  condition  of  the  bankrupt  P  I  believe 
that  a  bankrupt  lessee  or  a  bankrupt  assignee  of 
the  lease  would  be  as  much  discharged  from  the 
covenants  and  obligations  in  the  lease  as  he 
would  from  any  other  debt ;  but  the  lease  would 
continue  in  existence,  and  I  should  like  very  much 
to  see  what  effect  and  operation  (if  it  were  worth 
while  to  go  into  it  now)  that  would  have  upon  the 
question  before  us.  It  may  very  fairly  be  said, 
as,  I  think,  I  put  it  in  the  course  of  the  argument, 
that  if  in  that  case  the  lease  subsists,  as  it 
nndonbtedly  would  subsist,  and  if  the  original 
lessee  is  liable,  why  should  the  trustee,  by  £>ing 
what  in  many  cases  would  be  an  act  of  superero- 
gation, discluirge  him  and  effect  this  compulsory 
Bnrrender  P  I  therefore  think  it  would  be  really 
worth  inquiring  into  in  order  to  ascertain  what 
would  be  the  effect  upon  the  lessee  and  upon  the 
assignee  of  the  lease,  if,  as  I  say,  it  does  not  vest 
in  the  trustee  and  if  he  did  not  think  fit  to  dis- 
-claim.  However,  I  am  not  able  now  to  go  into  it, 
for  I  do  not  at  present  remember  enough  of  the 
matter  to  be  aole  to  do  so.  Though  the  Act 
32  &  33  Vict.  c.  71  does  not  itself  repeal  former 
bankruptcy  Acts,  they  are  repealed  by  an  Act  of 
the  same  session.  There  is  therefore  nothing  to 
show  that  if  the  trustee  did  not  take  to  the  lease, 
the  lease  would  not  be  in  existence  or  would  be  in 
any  way  affected  by  the  bankruptcy  of  the  lessee 
or  the  assignee  of  the  lease.  Lord  Wensleydale's 
rule  for  the  construction  of  statutes  and  other 
writings  was  very  much  relied  upon,  especially  by 
Jessel,  M.R.  in  Exvarta  Walton  (ubi  «it».),  where  he 
quotes  it  thus :  "  1  have  been  long  and  deeply  im- 
pressed with  the  wisdom  of  the  rule,  now,  I  believe, 
nniversally  adopted,  at  least  in  the  courts  of  law 
in  Westminster  Hall,  that,  in  construing  wills, 
and  indeed  statutes  and  all  written  instruments, 
the  grammatical  and  ordinary  sense  of  the  words 
is  to  be  adhered  to,  unless  that  would  lead  to 
som^  absurdity  or  some  repugnance  or  inconsis- 
tency with  the  rest  of  the  instrument,  in  which 
case  the  grammatical  and  ordinary  sense  of  the 
words  may  be  modified  so  as  to  avoid  that  absur- 
dity and  inconsistency,  but  no  further."  I  have 
often  heard  Lord  Wensleydale  lay  down  that  rule, 
which  he  quoted  from  a  judgment  of  Burton,  J.  in 
Ireland  {Warbttrton  v.  Lovetand,  1  Huds.  &  Br. 
648),  and  I  am  content  to  take  it  as  a  good  rule, 
though  I  heard  Crompton,  J.  say  in  reference  to 
it  that  he  did  not  set  any  value  upon  any  golden 
rule — that  they  were  aSl  calculated  to  mislead 
people ;  and  I  am  not  sure  that  this  will  not  result 
from  what  is  put  at  the  end  of  what  I  have  just 
read,  namely,  that  you  are  to  abide  by  the  gram- 
matical and  ordinary  sense  of  the  words,  unless 
that  would  lead  to  some  absurdity.  That  last 
sentence  o{)ens  a  very  wide  door.  I  should  like  to 
have  a  good  definition  of  what  is  such  an  absur- 
dity that  you  are  to  disregard  the  plain  words  of 
an  Act  of  Parliament.  It  is  to  be  remembered 
that  what  seems  absurd  to  one  man  does  not  seem 
absurd  to  another.  This  probably  did  not  seem 
absurd  to  the  drawer  of  this  Act  of  Parliament, 
who  most  likely  did  not  Contemplate  the  conse- 


quences of  what  he  was  putting  down.  I  think 
it  an  unbecoming  thing  as  a  rule  in  those  who 
have  the  administration  of  the  law  to  speak  dis- 
respectfully of  it ;  but  I  feel  justified  in  making  an 
exception  in  the  case  of  this  unhappy  Act  of 
Parliament,  which  is  no  longer  law.  In  my 
opinion  it  ought  to  be  construed  upon  the  footing 
that  the  construction  should  lead  to  an  absurdibr 
rather  than  otherwise.  I  feel  the  very  greatest  - 
difficulty  in  applying  Lord  Wensleydale's  rule  to 
this  particular  Act  of  Parliament.  My  judg- 
ment in  this  case  is  founded  upon  what  to  mo  is 
the  plain  language  of  this  Act  of  Parliament. 
I  think  it  is  infinitely  better,  although  an 
absurdity  or  an  injustice  or  other  objectionable 
result  may  be  evolved  as  the  consequence  of  your 
construction,  to  adhere  to  the  words  of  an  Act  of 
Parliament  and  leave  the  Legislature  to  set  it 
right,  than  to  aKer  those  words  according  to  onc'.s 
notion  of  an  absurdity.  Now  the  words  of  the 
section,  to  my  mind,  are  plain.  It  says,  "  Wlieii 
any  property  of  the  bankrupt  acquired  by  the 
trustee  under  this  Act  consists  of  land  of  anv 
tenure  burdened  with  onerous  covenants  or 
unmarketable  shares  " — ^I  want  to  call  your  Lord- 
ships' attention  to  this :  it  says,  "  unmarketable 
shares."  It  does  not  say  shares  that  are  pledged  and 
not  worth  more  than  Hie  sum  they  are  pledged  for 
— "  in  companies,  of  unprofitable  contracts  or  of  ^ 
any  other  property  that  is  unsaleable  or  not' 
readily  saleable  by  reason  of  its  binding  the 
possessor  thereof  to  the  performance  of  any 
onerous  act  or  to  the  payment  of  any  sum  of 
money,  the  trustee,  notwithstanding  he  has  en- 
deavoured to  sell,"  and  so  forth,  "  may  by  writing 
under  his  hand  disclaim  snch  property."  And 
now  I  will  ask  your  Lordships  tq  mark  the  words 
which  follow,  "  and  upon  the  execution  of  such 
disclaimer  the  property  disclaimed  shall,  if  the 
same  is  a  contract,  be  deemed  to  be  determined 
from  the  date  of  the  order  of  adjudication."  What 
is  the  plain  sense  of  thatP  The  Legislature 
might  have  said,  "  shall  be  determined  from  that 
date."  What  is  the  difference  between  saying 
"  shall  be  deemed  to  be  determined  "  and  saying 
"  shall  Ije  determined  P"  I  cannot  sec.  Then  it 
goes  on — "  and  if  the  same  is  a  lease  be  deemed 
to  have  been  surrendered  on  the  same  date."  I 
suppose  they  might,  although  it  wonld  not  have 
been  good  English  or  good  grammar,  have  said, 
"  shall  be,  or  snail  have  been,  surrendered  as  from 
that  date ;"  but  it  would  not  have  been  the  truth, 
for  it  would  not  have  been  in  fact  surrendered, 
and  therefore  the  right  expression  to  use,  to  my 
mind,  was  to  say  that  it  snail  be  deemed  to  have 
been  surrendereid  as  from  that  date — "  and  if  the 
same  be  shares  in  any  company  be  deemed  to  Ije 
forfeited  from  that  date."  I  cannot  help  saying 
it  is  a  striking  thing  if  this  consequence  should 
follow,  which  I  think  I  suggested  in  the  course  of 
the  argument — that  by  virtue  of  this  Act  of 
Parliament  a  present  might  be  made  to  a  company 
of,  say,  5001.  worth  of  snares,  which  had  ueci» 
pledged  to  some  person  to  the  value  of  -500?.,  and 
whiwi  were  worth  that  and  no  more;  but  I 
doubt  very  much  whether  that  would  be  within 
the  section  of  the  Act  of  Parliament,  because  the 
expression  is  "  unmarketable  shares,"  and  those 
would  not  be  unmarketable.  Then  the  section 
says,  "  and  if  any  other  species  of  property 
it  shall  revert  to  the  person  entitled  on  the  deter- 
mination of  the  estate  or  interest  of  the  bfinkiiipt ; 
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but  if  there  shall  be  no  person  in  existence  so 
entitled,  then  in  no  case  shall  any  estate  or 
interest  therein  remain  in  the  bankrupt."  Now, 
those  are  the  plain  words.  It  is  admitted  that 
there  is  a  non-natural  constmction  to  be  put  npon 
them.  I  should  not  say  "  construction,  because 
it  is  not  a  case  of  construction ;  it  is  not  what 
Lord  Wensleydale  calls  a  modification  of  the 
words ;  it  is  a  case  of  positive  addition  to  the 
language,  and  an  addition  to  the  language 
in  this  remarkable  way :  if  it  is  only  a  case 
of  lessor  and  lessee,  then  you  add  no  words, 
and  the  lease  is  actually  surrendered — that  is  the 
argument  as  I  understand  it ;  but  if  it  is  a  case 
of  lessor,  lessee,  and  assignee  of  the  lease,  and  the 
assignee  becomes  bankrupt,  then  you  insert  these 
words  in  the  Act  of  Parliament,  "  shall  be  deemed 
to  have  been  surrendered."  I  would  use  the 
forcible  language  of  that  consummate  judge, 
James,  L.J.  in  Ex  parte  Walton  {uhi  gup.).  It 
must  be  understood  as  saying,  "  shall  as  between 
the  lessor  on  the  one  han(^  and  the  bankrupt,  his 
trustee,  and  estate  on  the  other  hand,  be  deemed 
to  have  been  surrendered."  So  that  in  the  case 
of  lessor  and  lessee  only — that  is  to  say,  bankrupt 
lessee — you  insert  no  words  and  there  is  a  sur- 
render ;  in  the  case  of  lessor,  lessee,  and  bankrupt 
assignee,  yon  insert  those  words  which  James, 
L.J.  says  mnst  be  put  in.  What  justification  is 
there  for  that  P  On  the  ground  that  otherwise  it 
leads  to  an  absurdity.  But  it  leads  to  an  absurdity 
if  you  put  the  words  in — that  is  the  mischief  of  it. 
If  I  could  see  that  putting  the  words  in  would  get 
yon  out  of  an  absurdity  and  lead  yon  into  no 
other  absurdity,  then  I  should  be  inchned  to  put 
in  the  words  too ;  but  to  my  mind  there  is  as  great 
absurdity  and  as  gross  an  injustice  resulting  from 
the  insertion  of  those  words  in  this  particular 
case  88  there  is  in  not  inserting  them  in  the  case 
which  he  puts.  I  remember  the  Lord  Justice 
telling  me  the  gratification  with  which  he  had 
been  able  to  g^t  out  of  what  he  thought  the  mis- 
chievous consequences  of  this  Act  of  Parliament. 
Undoubtedly  it  is  a  shocking  thing  to  consider,  as 
he  says,  that  there  would  be  the  most  grievous 
injustice  and  the  most  revolting  absurdity  if  the 
Act  is  to  be  construed,  as  in  my  judgment  it 
on^ht  to  be  construed — that  is  to  say,  according 
to  its  plain  language — because  you  might  have  a 
case  of  an  equitable  deposit  of  a  leane  for  value, 
the  trustee  disclaims,  and  the  lease  is  gone,  to  the 
great  and  unjust  loss  of  the  man  with  whom  it 
has  been  deposited.  It  is  hardly  an  argument  in 
construing  this  statute ;  but  if  its  framer  meant 
what  your  Lordships  say  his  words  mean,  he  could 
easily  have  said  that  the  bankrupt  should  be  dis- 
charged from  all  the  obligations  of  the  lease.  No 
doubt  the  difficulty  I  point  out  would  have  arisen 
then,  but  he  would  have  said  what  he  meant.  But 
what  this  unhappy  appellant  is  to  do  or  suSer  I 
cannot  see,  except  this,  that  according  to  the 
judgment  of  this  House  he  is  to  pay  the  rent  for 
the  rest  of  the  lease.  But  is  he  ever  to  have  any 
enjoj^nent  of  the  projjertyP  I  cannot  see  that 
he  is.  If  he  were  to  brin^  ejectment  it  would  be 
said,  "  You  are  in  this  dilemma,  either  the  lease 
is  surrendered  and  then  you  have  no  title,  or  if  it 
is  still  in  existence  you  have  assigned  it  to  some- 
body else."  He  cannot  maintain  an  ejectment. 
What  is  he  to  do?  The  23rd  section  says, 
"  Any  person  interested  in  any  disclaimed 
property   may   apply  to    the    court,   and  the 


court  may,  upon  such  application,  order  posses- 
sion of  the  disclaimed  property  to  be  delivered  up 
to  him,"  and  so  forth.    Is  he  interested  in  the- 
disclaimed   property?      Certainly  not.      He  has 
parted  with  all  nis  interest  in  it.  His  only  interest 
in  it  is  that  unpleasant  one  of  having  a  duty  in 
respect  of  it.    It  seems  to  me  that  if  he  were  to 
apply  to  the  court,  it  would  be  impossible  that 
the  court  would  grant  him  possession  of  it.    I 
say  here  is  a  revolting  absurdity  and  a  shocking 
injustice,  as  far  as  I  can  make  it  out,  in  the  oon- 
sequeaces,  not  of  the  construction,  but  of  the  addi- 
tion which  has  been  made  to  the  language  of  th& 
Legislature ;  that  is  to  say,  this  unfortunate  man, 
for  anything  I  can  see,  may  have  to  pay  this  rent 
to  the  end  of  the  term,  and  yet  have  no  enjoy- 
ment of  the  property.    I  do  not  see  how  he  is  to 
get  it.    When  I  say  this  man,  I  mean  a  lessee. 
Because   I  am  not  argning  upon  the  particular 
merits  of  this  case,  for,  I  suppose,  somehow  or 
other,  as  a  matter  of  mercv,  some  relief  will  be 
g^ven  to  him.    There  is  no  doubt  the  respondents 
BMiy  give  it  to  him  by  insisting  upon  the  pay- 
ment of  the  rent  from  the  mortgagees  in  posses- 
sion, and  I  cannot  see  why  this  course  was  not 
taken.    I  am  speaking  in  the  abstract.    I  say  that 
the  consequences  of  the  construction  put  upon 
this  Act  of  Parliament  are  that  the  lessee  may 
have  to  pay  rent,  and  yet  have  no  benefit  from 
the  property  in  respect  of  which  he  is  paying  the 
rent.    There  is  just  one  word  more  that  I  should 
like  to  say,  which  is  this  :  Suppxise  the  bankrupt 
is  not  discharged,  which  he  may   not  be,  then 
unless    ho    pavs    &    certain    amount — a  certain 
number  of  shillings  in  the  pound — (I  am  glad  to 
thmk  that  in  the  last  Act  it  is  more  onerous  than 
it  is  in  this  Act)  at  the  expiration  of  three  years 
from  the  close  of  the  bankruptcy  "  if  the  debtor 
has    not    obtained  an  order  of    discharge,  any 
balance  remaining  unpaid  in  respect  of  any  debt 
proved  in  such  bankruptcy  shall  be  deemed  to  bo 
a  subsisting  debt  in  the  nature  of  a  judgment 
debt."     I  will  not  say    this  particular  lessee,  but 
what  is  a  lessee  to  do  under  tnose  circumst<tnce8  P 
Is  he  to  prove  his  debt,  and  to  have,  in  eSect,  a 
judgment  debt  against  the  bankrupt  assignee  of 
the  lease?    That  cannot  be,  because  as  between 
the  assignee  of  the  lease  and  the  lessor  the  lease 
is  determined.     What  is  to  happen  I  do  not  see. 
Now,  I  must  say,  as  far  as  my  own  judgment  iS' 
concerned — as  far  as,  independently  of  authority, 
I  can  make  up  my  mind  upon  this   matter — it 
seems  to  me  a  plain  case.    I  think  the  language 
of  the  Act  of  Parliament  is  unmistakable,  and  I 
think  it  is  a  wrong  and  an  objectionable  thing  to 
endeavour  to  add  words  to  an  Act  of  Parliament 
or  to  any  other  document  for   the  purpose   of 
avoiding  an  absurdity  that  was  not  seen  by  nor 
in  the  contemplation  of  the  person  who  drew  the 
Act  of  Parliament  or  other  document,  and  who- 
therefore  framed  the  provision  in  plain  language^ 
as  he  thought,  becauiie  he  knew  ot  no  better.    Iii 
this  particular  case  I  cannot  see  but  that  as  much 
miscnief  and  injustice  will  result  from  the  decision 
of  your  Lordships  as  would  result  from  a  decision 
the  other  way.   To  my  mind,  it  comes  to  this : ,  The 
statute  says  the  lease  should  be  deemed  to  be 
surrendered;    your  Lordships  say  it  shall  not. 
You  do  this  to  avoid  one  injustice,  and  in  doing 
it  you  cause  another.    At  the  same  time,  although 
I  speak  in  this  way,  I  desire  to  add,  with  perfect 
sincerity,  that  I  suppose,  considering  the  weight 
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of  authority  against  me,  I  must  be  in  the  wrong 
in  the  opinion  I  have  formed,  and,  although  1 
cannot  concur  in  the  views  which  have  been 
expressed,  I  am  quite  aware  that  it  is  right  that 
the  judgment  should  be  the  other  way. 

Jtidffment  appealed  against  affirmed,  and  tlie 
appeal  dismissed  tnth  coats. 

Solicitors  for  appellant,  Soamet,  Edwards,  and 
Jone*. 

Solicitors     for    respondents,   Freshfields    and 
Wmiaui*. 


JiOiictal  Committre  of  ^t  ^ri^g  Council. 

Feb.  27,  28,  29,  and  March  22. 

(Present :  The  Bight  Hons.  hard  Blackburn,  Sir 
BoBERT  CoixiER,  Sir  BicHARD  Couch,  and  Sir 
Arthur  Hobhocse.) 

Letterstedt  v.  Broers.  (a) 

ox  APPEAL  FROM  THE  SUPREME  COURT  OP  THE  CAPE 
OP  GOOD  HOPE. 

Truttte*  —  Eemoral  of.  In/  court  —  Principle*  of 
eqiuty — Misconduct  of  trustee. 

It  X*  the  duty  of  a  court  of  equity  to  see  that  trusts 
are  prctperftj  executed,  and  therefore,  even  though 
ito  charge  of  misconduct  is  made  otU  against  a 
trustee,  tlt«  court  will  remove  him  if  satisfied  tliat 
his  continuance  in  office  would  be  detrimental  to 
the  proper  execution  of  the  trusts. 

Friction  or  hostility  between  tlie  tntttee  and  the 
immediate  possessor  of  tlie  trust  estate  is  not  of 
itself  a  reason  for  the  removal  of  the  trustee,  but 
it  will  not  be  disregarded  h«  the  conrt,  when 
grounded  on  ilie  mode  in  which  tlie  trust  lias  been 
administered. 

Judgment  of  tJie  court  beloto  affirmed  with  a  varia- 
tion. 

This  was  an  appeal  from  two  judgments  and  an 
order  of  the  Sapreme  Court  of  the  colony  of  the 
Cape  of  Good  Hope  in  an  action  brought  by  the 
Appellant  against  tne  respondent  Broeni. 

The  appellant  was  the  only  child  of  Jacob 
Letterstedt,  who  died  in  1862,  and  the  respiondent 
wae  the  secretary  of  the  "  Board  of  Executors  of 
Cape  Town,"  which  is  an  incorporated  joint-stock 
company  established  for  the  porpose,  amongst 
others,  of  administering  estates  to  which  they 
may  be  appointed  executors,  charging  a  commis- 
sion. 

Jacob  Letterstedt  was  possessed  of  considerable 
real  and  personal  property,  and  he  appointed  the 
board  and  two  other  persons  executors  of  his  will. 
The  other  executors  had  died,  and  this  action  was 
brought  againsfe  Broers,  as  secretary  of  the  board, 
which  was  the  sole  remaining  executor,  for  an 
account,  and  to  have  the  lx)ard  removed  from  the 
executorship  on  the  ground  of  breach  of  trust  in 
carrying  on  the  business  of  the  testator,  and  in 
charging  excessive  and  improper  commissions, 
and  for  misconduct  and  malversation  in  the  trusts 
and  administration  of  the  estate. 

The  other  respondent,  Giddy,  wns  added  as  a 
nominal  defendant,  by  order  of  the  court,  to 
represent  the  interests  of  the  reversioners  after  the 
duth  of  the  appellant. 

The  facts  of  the  case,  the  provisions  of  the  will 

(a)  Baported  bjCB.  Uat.din,  Eiq.,  Barriiter'at-Lair. 


of  the  testator,  and  the  orders  appealed  against, 
are  set  out  fully  in  the  judgments  of  their  Lord- 
ships. 

H.  Davey,  Q.C.,  Jeune,  and  Elgood  appeared  for 
the  appellant. 

H.  Matthews,  Q.C.,  Rigby,  Q.C.,  and  H.  D.  Greene 
for  the  respondent  Broers. 
E.  W.  Byrne  tor  the  respondent  Giddy. 
'At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

March  22. — Their  Lordships  gave  jndgfment  as 
follows : — ^This  is  an   appeal  against  part   of    a 
judgment  of  the  Supreme  Court  of  the  Colony 
of  the  Cape  of  Good  Hope,  dated  the  11th  Jnlv 
1879,  an  order  dated  the  14th  Sept.  1880,  and  a 
judgement  of  the  2nd  July  1881.    These  judgments 
and  order  were  made  in  an  action  commenced  by 
the  appellant  in  June  1878  against  the  defendant 
Broers,  in    his    capacity  of   secretary    to  "the 
Board  of  Executors  of  Cape  Town,"  wno  are  the 
principal  defendants  below,  and  respondents  now. 
This  IB  a  body  incorporated  by  an  Ordinance  of' 
the  Cape  of  Good  Hope.    It  is  not  necessarv  to 
say  more  of  them  than  that,  by  the  terms  of  tneir 
deed,  they  might  act  as  executors  and  trustees,  on 
the  terms  that  they  were  to  have  remuneration 
for  so  acting.    The  other  respondent  was  added 
during  the  litigation  by  directions  of  the  court 
below.    It  is  not  necessary  to  notice  him  further 
until  the  costs  of  this  litigation  are  to  be  disposed 
of.     It  is  desirable,  before  proceeding  to  discuss 
the  judgments  and  order,  to  state  bo  much  of  the 
facts  as  is  necessary  to  make  them  intelligible. 
The    appellant    is  the  only  daughter  of    Jacob 
Letterstedt.     She  was  bom  on  the  13th  May  1853, 
and  consequently  attained  the  age  of  twenty-one 
on  the  13tn  May  1874,  and  the  ago  of  twenty-five 
on  the  13th  May  1878.    Jacob  Letterstedt,  her 
father,  died  on  the  10th  March  1862,  leaving  a 
will.    This  appeal  does  not  require  their  Lord- 
ships to  construe  that  will,  and  it  is  not  necessary 
to  state  its  provisions  further  than  is  required  to 
make  intelligible  the  questions  'nhich  their  Lord- 
ships a^e  called  upon  to    decide.    The  testator 
carried  on  in  his  lifetime  a  brewing,  distillery,  and 
maltit^  business,  at  two  places,  Mariedahl  and 
Cape  "^wn,  and  he  directed  in  his  will  that  this 
bnsiness  should  be  carried  on  after  his  death  as 
the  same  was  carried  on  by  him,  and  that  his 
executors  should  advance  a  sufficient  capital  for 
the  purpose,  not  exceeding  in  all  10,0()0{.     Ho 
makes  rather  elaborate  provisions  as  to  how  the 
business  should  be  earned  on  by  managers ;  and 
he  directs  that  the  profits  of  the  business  should, 
until  his  child  or  cnildren  should  attain  their  ago 
of  twenty-five  years,  l>e  divided  into  six  shares. 
"  whereof  four  shares  shall  be  for  the  benefit  of 
my  child  or  children,  one  share  to  the  manager  of 
the  business  at  Mariedahl,  and  one  share  to  the 
manager  of    Cape  Town."     Ho  appoints   David 
Thompson  to  be  manager  at  Marieaahl.    At  Capo 
Town  no  appoints  Per  Oscar  Hedelius,  and  failing 
him  Tobias  S])englcr.    And  he  directs  that  in 
case  of  a  vacancy  the  executors  shall,  when  re- 
quisite, appoint  a  fit  person  to  be  manager.  If  the 
manager  at  Cape  Town  prefers  it,  he  is  to  receive 
an  annual  salaiy  of  350/.,  with  a  further  allowance 
of  1502.   for  a  clerk,  instead  of  a  share  in  the 
profits.     So  long  as  the  business  is  carried  on  in 
the  above  manner,  the  executors  are  to  appoint    ' 
two  persons  to  inspect  tho  property  and  examine 
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the  accounts  twice  in  every  year,  receiving  two 
guineas  a  day  for  their  trouble.  The  testator 
tilso  at  the  time  of  his  death  carried  on  a  business 
in  partnership  with  Per  Oscar  Eedelius  under 
the  firm  name  of  Jacob  Letterstedt  and  Co. 
There  is  no  direction  in  the  will  as  to  this  busi- 
ness, but,  under  the  terms  of  the  deed  of  partner- 
ship, it  is  clear  that  the  testator  was  not  bound 
to  carrj-  on  that  business  after  the  1st  Jan.  next 
ensuing  after  the  death  of  Per  Oscar  Eedelius ; 
that  is,  as  he  died  on  the  6th  Julv  1863,  after  the 
1st  Jan.  1864.  What  might  be  the  obligations  of 
the  testator's  executors  under  that  deed  during 
the  twenty-one  months  between  the  death  of  the 
testator  in  March  1862  and  the  1st  Jan.  1864  it  is 
not  necessary  to  consider,  but,  after  that  date, 
they  had  no  authority  to  carry  on  the  business. 
Tlic  following  parts  of  the  will  may  conveniently 
be  read  now :  "  I  declare  that,  in  case  my  said 
daughter  shall  marry  and  have  a  son  or  sons, 
such  sou  or  the  eldest  son  shall,  upon  his  attain- 
ing the  age  of  twenty-one  years,  be  absolutely 
entitled  to  the  house  and  premises  situated  No. 
5,  Heeren  Gracht,  including  the  stcres,  Nos.  3,  4, 
and  5,  Castle-street ;  or,  in  case  the  same  shall 
have  been  sold,  the  proceeds  of  the  sale  of  the 
said  house,  premises,  and  stores,  provided  that, 
until  such  son  of  my  said  daughter  shall  attain 
the  age  of  twenty-one  years,  my  said  daughter 
shall  receive  the  rents  of  the  said  property,  or 
the  interest  of  the  proceeds  thereof,  if  sold  as 
aforesaid.  And  I  declare  that  the  second  son  or 
such  other  younger  son  of  my  said  daughter  as 
shall  take  my  name  shall  be  entitled  to  the 
amount  of  a  certain  policy  effected  with  the 
Alliance  Life  and  Fire  Assurance  Company, 
London,  upon  my  life  for  the  sum  of  three  thou- 
sand pounds,  executed  in  the  year  one  thousand 
eight  hundred  and  fifty,  with  the  interest  which 
sluill  have  accrued  thereon  from  my  death  when 
he  shall  have  attained  the  age  of  twenty-one 
yeans.  And,  in  case  there  shall  be  no  such  son, 
the  same  shall  fall  into  and  become  part  of  my 
general  estate.  And  I  declare  that  my  said 
executors  shall  be  entitled  to  administer  the  said 
house,  premises,  and  stores  in  the  Heeren  Gracht 
and  Castle-street,  or  the  proceeds  thereof,  until 
the  same  shall  devolve  upon  my  grandchildren, 
and  shall  also  administer  the  amount  of  the  said 
policy  of  insurance  and  accumulations  until  my 
grandson  herein  mentioned  shall  become  entitled 
thereto, .  or  until  the  same  shall  fall  into  my 
general  estate."  The  importance  of  this  is  that 
it  shows  that  some,  at  least,  of  the  trusts  to  be 
administered  by  the  executors  did  not  terminate 
on  the  appellant  attaining  the  age  of  twenty-five 
Tears.  And,  in  the  possible  event  of  her  dying 
Ix^fore  her  children  attain  twenty-one,  the  ques- 
tion who  are  to  be  the  trustees  during  their 
minority  may  be  of  practical  importance.  Then, 
after  giving  some  legacies,  he  proceeds :  "  And  J[ 
devke  and  bequeath  all  the  rest,  residue,  and  re- 
mainder of  my  estate,  property,  and  effects,  as 
well  movable  and  immovable,  and  wheresoever 
situate,  and  whether  the  same  be  in  possession, 
reversion,  remainder,  or  expectancy,  which  shall 
remain  after  payment  of  my  just  debts  and 
funeral  and  testamentary  expenses,  and  not 
hereby  otherwise  disposed  of,  unto  my  said 
daughter  if  and  when  she  shall  attain  the  age 
of  twenty-five  years,  or  marry  under  that  age, 
the  same  to  be  bound  with  fidei  cominiasum,  so 


that  my  daughter  may  enjoy  the  interest,  divi- 
dends, and  annual  income  thereof  to  be  paid  to 
her  annually  upon  her  receipt,  or,  in  case  of  her 
absence  from  the  place  of  residence,  of  my  execu- 
tors upon  a  power  of  attorney  to  be  executed  by 
her,  and,  with  interest,  dividends,  or  annual  in- 
come, shall  not  be  under  the  control  of  any 
husband  whom  she  may  marry,  but  shall  be 
applied  solely  for  her  use  and  benefit,  and  after 
her  death  the  said  residue  shall  be  paid  and 
belong  to  her  child  and  children  upon  such  child 
or  children  attaining  the  age  of  twenty-one  years 
being  male,  or  attaining  twenty-one  years  or 
marrying  with  consent  of  parents  or  guardians 
being  female ;  and,  if  she  shall  die  without  leaving' 
any  child  or  children  who,  being  a  son  or  sons, 
shall  live  to  attain  the  age  of  twenty-one  years, 
or,  being  a  daughter  or  daughters,  shall  live  to 
attain  that  age  or  marry,  I  devise  and  bequeath 
my  estate,  property,  and  effects,  subject  to  the 
legacies  and  bequests  hereby  given,  to  the  person 
or  persons  who,  according  to  the  law  at  the  Cape 
of  Good  Hope,  would  be  entitled  thereto  if  I  died 
intestate  and  unmarried.  If  I  should  leave  any 
child  or  children  hereafter  bom,  who,  being  a  son 
or  sons,  shall  attain  the  age  of  twenty-five  years, 
or,  being  a  daughter  or  daughters,  shall  attain 
that  age  or  marry  under  it,  I  declare  that  such 
child  or  children  shall  participate  in  all  the 
legacies,  bequests,  and  benefits  hereby  given  to 
my  said  daughter  in  equal  shares  with  her,  and  in 
that  case  I  revoke  and  withdraw  from  this  will 
the  last  clauses  hereinbefore  containei.  And  I 
direct  that  all  moneys  and  effects  which  shall 
accrue  by  way  of  rent,  profits  of  business,  or 
otherwise,  shall  be  paid  to  the  Board  of  Executors, 
as  follows,  that  is  to  say,  the  said  rent  within  six 
months  after  the  same  shall  become  due,  and  the- 
said  profits  within  six  months  after  the  books 
shall  be  closed,  and  the  profits  of  the  business 
ascertained.  I  appoint  Stads  Eiidet  Carl  Johan 
Malmsten,  of  Stockholm,  Iven  Gustav  Letter- 
stedt, and  Rich  Antiquarian  B  E 
Hildebrand,  guardians  of  my  daughter  and  of  any- 
other  child  I  may  leave  during  their  minority;, 
and  in  case  of  the  death,  resignation,  or  incapacity 
of  any  such  guardians,  or  of  any  guardians  to  lie- 
appointed  under  this  power,  I  empower  the  sur- 
viving or  continuing  guardian  or  guardians,  or- 
the  executors  or  administrators  of  the  last  sur- 
viving or  last  acting  guardian,  to  appoint  a  new 
fuardian  or  guardians  in  the  place  of  the  guar*- 
ian  or  guardians  so  dying,  resigning,  or  becoming- 
incapable.  It  is  my  wish  that  my  said  daughter,, 
or  any  other  child  I  may  have,  shall  be  educated 
in  the  Lutheran  religion,  and  shall  reside  in. 
Sweden  after  she  or  they  shall  have  attained  the 
age  of  thirteen  years.  I  appoint  Tobias  Spengler,, 
Per  Oscar  Hedelius,  and  the  Board  of  Executors,. 
Cape  Town,  the  executors  of  my  will  and  testa- 
ment, and  administrators  of  my  estate,  with  all 
such  power  and  authority  as  is  required  in  law, 
and  especially  the  power  of  assumption,  substitu- 
tion, and  surrogation.  I  give  to  the  said  Board 
of  Executors  an  annuity  of  one  hundred  pounds 
sterling  so  long  as  the  business  at  Mariedahl  shaU. 
be  carried  on.  I  declare  that  if  any  dispute- 
should  arise  between  the  executors  hereby  ap- 
pointed the  same  shall  be  decided  by  the  vote  of 
the  majority,  the  Board  of  Executors  having  in 
such  case  one  vote  as  if  consisting  of  one  person. 
I  desire  that  an  inventory  shaU  be  made  of  mj- 
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'Cstate  within  six  weeks  after  my  death,  or  if  I 
sh&ll  die  while  absent  from  the  Cape  of  Good 
Hope  within  six  weeka  after  information  of  my 
death  shall  be  received  within  the  colony.  I 
•direct  that  my  executors  shall  render  to  the 
guardians  a  full  and  particular  annual  account  of 
all  receipts  and  payments  in  respect  of  my  estate, 
with  proper  vouchers  for  £he  same."  The  will 
was  proved  on  the  19th  May  1862  bj  the  three 
execntors.  Per  Oscar  Hedelins  who  died  in  1863, 
Tobias  Spengler  who  died  in  1866,  and  the  board. 
No  fresh  executors  were  appointed  under  the 
power  of  assumption,  substitution,  and  surroga- 
tion  which  the  testator  especially  conferred  on  hia 
-execntors,  and  so  in  1866  the  board  were  the  sole 
executors  and  trustees  imder  the  will.  After  the 
death  of  Spengler,  certain  directors  of  the  board 
took  the  management  of  the  Cape  Town  business. 
The  testator,  who  was  by  birth  a  Swede,  and  by 
his  will  desired  that'his  daughter,  after  attaining 
the  age  of  thirteen,  which  she  did  in  1866,  should 
reside  in  Sweden,  appointed  as  guardians  Swedish 
gentlemen,  no  one  oi  whom  resided  in  the  colony, 
-or  had,  as  ittr  as  appears,  any  connection  with  it. 
It  can  hardly  be  supposed  that,  if  the  testator  had 
foreseen  what  was  going  to  happen  in  1866,  he 
would  have  wished  the  trusts  of  his  will  to  be 
-administered  thus ;  and  it  ia  not  surprising  that 
in  1871,  when  the  appellant  was  growing  up,  tho 
'State  of  things  became  such  that  she  was,  or  her 
-advisers  were,  discontented.  On  the  11th  April 
1872  the  g^rdians  announced  to  the  board  that, 
■one  of  the  guardians  having  resigned,  they  had 
:  appointed  Madame  Lydia  de  Jouvencel,  the  mother 
■of  the  appellant,  to  be  co-guardian  in  his  room. 
This  information  was  conveyed  in  a  long  and  ably 
argued  letter,  which,  though  signed  by  and  in  the 
name  of  Mr.  Malmsten,  one  of  the  Swedish 
guardians,  bears  internal  evidence  of  having  been, 
m  part  at  least,  drawn  up  by  a  lawyer,  probably 
Mr.  C.  A.  Fairbridge,  who  represented  the  appel- 
lant in  the  subsequent  litigation.  This  letter  may 
be  considered  as  the  commencement  of  the  litiga- 
tion between  the  appellant  and  the  respondent. 
In  Oct.  1872  the  other  guardians  resigned,  leav- 
ing Madame  Jouvencel  sole  guardian.  An  action 
TraM  commenced  in  the  name  of  Mr.  C.  A. 
Fairbridge  as  curator  ad  litem  of  the  appellant, 
then  a  imnor.  On  her  attaining  the  age  of  twenty- 
one  it  was  amended,  so  aa  to  make  tue  appellant 
herself  the  plaintiff.  The  object  of  the  action 
was  to  surcharge  the  executors  with  sams  stated 
•  :as  amounting  to  28,5121.  2».  4d.,  which  they  had 
allowed  to  themselves  in  the  accounts  of  the 
business  carried  on  by  them.  Had  that  action 
been  tried  ont  to  the  end  and  a  regular  judgment 
■  -obtained,  the  plaintiff  and  defendant  would  have 
been  bound  by  its  result  as  to  the  matters  involved 
in  that  action,  but  either  might,  if  so  advised, 
have  brought  other  actions  for  other  matters. 
Bnt  a  compromise  was  come  to,  the  terms  of 
-which  were  sanctioned  hj  the  court.  The  Board 
of  Executors  rendered  liquidation  accounts  aub- 
seqnent  to  the  Slst  Dec.  1872,  which  have  been 
investigated  in  this  action.  The  appellant,  during 
the  interval  between  the  compromise  and  the 
oommencement  of  this  action,  succeeded  in 
«8tabli8liing  a  claim  to  "  her  legitimate  poHion." 
The  e^ect  of  this  was  greatly  to  reduce  the 
amount  subject  to  the  trusts  of  the  will.  The 
appellant,  on  attaining  the  age  of  twenty-five, 
xxonmenced  tbe  action  in  which  the  judgments 


and  order  now  appealed  against  were  made.  By 
the  first  eighteen  paragraphs  of  the  declaration 
the  appellant  sought  an  investigation  of  the 
accounts  from  the  date  of  the  appointment  of  the 
executors,  and  relief  thereupon,  and  she  claimed 
the  right  of  conducting  the  testator's  business. 
By  the  19th  paragraph  she  charges  the  board 
■with  various  acta  of  misconducc  and  malversation, 
moatly  before  1873,  and  theae  are  so  expressed  as 
to  impute  to  the  board,  or  at  least  to  those  for 
whom  the  board  was  civilly  responsible,  that 
they  were  instigated  by  a  corrupt  motive.  .And 
then,  in  the  20th  paragraph,  she  prays  that  the 
said  board  may  be  removed  from  the  aaid  office 
of  executors  under  the  said  will,  and  that  pro- 
ceedings for  the  appointment  of  another  executor 
or  executors  in  the  place  of  the  board  may  be 
directed  to  be  taken.  This  statement  is,  their 
Lordships  think,  all  that  is  necessary  to  render 
intelligiole  the  first  judgment  appealed  against. 
That  judgment  is  as  follows  : — "  First  judgment. 
— Ist.  That  the  compromise  effected  in  1874,  in 
terms  of  which  judgment  was  given  by  consent 
on  the  26th  Nov.  1874,  was  a  final  settlement  of 
everything  before  the  81st  Dec-  1872  inclusive, 
and  cannot  in  this  action  be  reopened  or  set 
aside.  2nd.  That  the  accoanta  after  the  31st 
Dec.  1872  be  referred  to  James  Rose  Innes,  Esq., 
advocate,  assisted  by  Mr.  Syfret,  the  accountant. 
3rd.  That  plaintiff  is  absolutely  entitled  to  the 
four-sixths  of  the  profits  claimed  by  her.  -ith. 
That  plaintiff  is  absolutely  entitled  to  take  over 
the  business  for  her  life,  and  to  manage  it  as  she 
thinks  proper,  proper  inventories  to  be  taken,  and 
also  to  the  use  of  the  ten  thousand  pounds 
sterling  invested  in  the  business.  5th.  That  the 
question  of  the  removal  of  the  executors  be 
reserved  until  the  report  is  presented.  Question 
of  costs  also  reserved."  The  appellant  had  noc 
at  any  time  taken  steps  to  set  aside  the  com- 
promise on  any  ground  whatever.  It  has  been 
contended  on  her  behalf  that  the  compromise 
should  be  construed  as  only  applying  to  the 
questions  raised  in  the  action.  But  their  Lord- 
snips  think  that  the  court  below  rightly  held  that 
it  was  impossible  to  construe  the  compromise  in 
so  narrow  a  sense.  This  was,  indeed,  hardly 
contested  on  the  argument  before  their  Lordships. 
They  think  therefore  that  the  first  paragraph  of 
the  judgment  of  the  11th  July  1879  was  right.  The 
third  and  fourth  paragraphs  are  not  complained 
of,  and  their  Lordships  are  not  called  upon  to  say 
more  as  to  them  than  that  the  four-sixths  of  the 
profits  to  which  the  plaintiff  is  declared  to  be 
absolutely  entitled  must  mean  the  four-sixths 
from  the  time  when  the  business  began  to  be 
carried  on  by  the  trustees.  The  second  paragraph 
of  the  judgment  was  right,  as  far  as  it  went,  but 
at  the  very  first  meeting  before  the  referee 
it  appeared  that  it  did  not  authorise  the 
referee  to  investigate  a  question  which,  as 
it  did  not  affect  the  liability  or  responsi- 
bility of  the  respondents,  was  not  settled  by  the 
compromise,  viz.,  how  much  of  that  sum  which, 
on  the  assumption  that  every  item  of  the  accounts 
liefore  the  Slat  Dec.  1872  was  correct,  the  respon- 
dents had  in  hand  belonged  absolutely  to  the 
plaintiff,  and  how  much  was  part  of  those  sums 
in  which  she  had  only  a  life  interest.  The  plain- 
tiff asked  the  referee  to  determine  that  question ; 
the  execntors  objected;  the  referee  could  not 
act;  and  the  plamtifE  movedrthe  court ^  tho 
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terms  mentioned  in  the  next  order.  On  the  14th 
Sept.  1880,  it  -was  ordered  "that  the  plaintiff's 
application  for  an  order  on  the  said  first-named 
defendants  to  make  and  deliver  to  i\e  plaintiff  an 
account,  aapported  by  vouchers,  showing  the 
amount  of  tne  four-sixths  share  of  profits,  com- 
mencing with  their  administration  of  the  estate 
as  executors,  be  refused,  with  costs."  This  is 
the  order  secondly  appealed  against.  The  judges' 
reasons  for  this  order  nowhere  appear.  The 
argument  in  support  of  it  at  the  bar  was  that 
the  order  applied  for  was  too  large,  and  that  as 
prayed  for  it  was  to  have  an  inquiry  not  limited, 
as  the  proposal  made  before  the  referee  was 
limited,  by  having  the  inquiry  made  on  the 
assumption  that  every  item  of  the  accounts  before 
1873  was  correct,  and  that  it  was  intended  to 
open  the  questions  which  by  the  first  para- 
graph of  the  judgment  of  the  11th  July  1879  were 
settled,  or  at  least  that  an  order  granted  in  the 
terms  prayed  for  would  have  hiS  that  effect. 
This  seems  to  their  Lordships  a  soBicient  ground 
for  not  granting  an  order  in  the  terms  prayed 
for,  but  not  a  sufficient  ground  for  refusing  an 
inquiry  as  to  how  much  the  plaintiff  held  in  her 
own  right  absolutely,  and  how  much  was  only 
to  be  enjoved  by  her  for  life.  Their  Lordships 
therefore  think  that  this  order  should  be  varied. 
It  seems  probable  that  when  the  inquiry,  is  made 
it  will  require  nothing  more  than  a  dissection  of 
the  figures,  but  this  cannot  be  certainly  known, 
and  the  court  should  tako  whatever  steps  are 
necessary  for  making  the  inquiry  effectual,  and 
do  whatever  is  proper  when  its  result  is  known. 
Tlieir  Lordships  will  afterwards  state  what  they 
conceive  should  be  the  form  of  inquiry.  The 
final  judgment  of  the  2nd  July  1881,  after  con- 
firming the  final  report  of  the  referee,  directs  that 
the  prayer  for  removal  of  executors  be  refused, 
plaintiff  to  have  her  costs  out  of  the  estate  up  to 
the  first  hearing.  Defendants  (the  executors)  up 
to  that  time  to  pay  their  own  costs,  and  also  the 
costs  of  the  reference  as  to  accounts,  and  of  this 
final  hearing,  with  the  exception  of  the  costs  of 
the  last  reference  as  to  the  43962.  1'2«.  3d.  which 
are  to  be  paid  by  plaintiff.  The  curator  to 
have  his  costs  out  of  the  estate."  Their  Lord- 
ships have  felt  much  anxietyabout  this  judgment. 
The  whole  of  the  matters  which  have  been  com- 
plained of,  and  the  whole  that,  if  this  judgment 
stands,  may  yet  have  to  be  done  by  the  board,  are 
matters  which  they  had  to  do,  as  having  accepted 
the  burthen  of  carrying  out  the  trusts  which  on 
the  true  construction  of  the  will  were  imposed 
upon  them,  and  so  become  trustees.  What  they 
iiad  to  do  as  executors  merely,  such  as  paying 
debts,  collecting  assets,  &<i.,  have  long  ago  been 
over,  and  by  tne  terms  of  the  compromise  the 
plaintiff  cannot  now  say  they  have  not  been  done 
properly.  There  may  be  some  peculiarity  in  the 
T)ntch  colonial  law,  which  made  it  proper  to  make 
the  prayer  in  the  way  in  which  it  was  done  to 
remove  them  from  the  office  of  executor ;  if  so,  it 
lias  not  been  brought  to  their  Lordships'  notice ; 
the  whole  case  has  been  argued  here,  and  as  far 
as  their  Lordships  can  perceive  in  the  court 
below,  as  depending  on  the  principles  which 
should  guide  an  English  court  of  equity  when 
called  upon  to  remove  old  trustees  and  substitute 
new  ones.  It  is  not  disputed  that  there  is  a 
jurisdiction  "in  cases  requiring  such  a  remedy," 
as  is  said  in  Story's  Equity  Jurisprudence,  sect. 


1287,  but  there  is  very  little  to  be  found  to  gnide 
us  in  saying  what  are  the  cases  requiring  such  a 
remedy ;  so  little  that  their  Lordships  are  com- 
pelled to  have  recourse  to  general  principles. 
Story  says,  sect.  1289,  "  But  in  cases  of  positive 
misconduct,  courts  of  equity  have  no  difficulty  in 
interposing  to  remove  trustees  w4io  have  abused 
their  trust ;  it  is  not  indeed  every  mistake  or 
neglect  of  duty;  or  inaccuracy  of  conduct  of 
trustees,  which  will  induce  courts  of  equity  to 
adopt  such  a  cour.se.  But  the  acts  or  omissions 
must  lie  such  as  to  endanger  the  trust  property 
or  to  show  a  want  of  honesty,  or  a  want  of  proper 
capacity  to  execute  the  duties,  or  a  want  of 
reasonable  fidelity."  It  seems  to  their  Lordships 
that  the  jurisdiction  -which  a  court  of  equity  has- 
no  difficulty  in  exercising  under  the  circumstances- 
indicated  by  Story  is  merely  ancillary  to  its  prin- 
cipal duty — to  see  that  the  trusts  are  properly 
executed.  This  duty  is  constantly  being  per- 
formed by  the  substitution  of  new  trustees  in  the- 
place  of  original  trustees  for  a  variety  of  reasons 
in  non-contentious  cases.  And  therefore,  though. 
it  should  appear  that  the  charges  of  misconduct 
were  either  not  made  out,  or  were  greatly 
exaggerated,  so  that  the  trustee  was  justified  in 
resisting  them,  and  the  court  might  consider  that 
in  awarding  costs,  yet,  if  satisfied  that  the  con- 
tinuance of  the  trnstee  would  prevent  the  trust» 
being  properly  executed,  the  trast«e  might  be- 
removed.  It  must  always  be  borne  in  mind 
that  trustees  exist  for  the  benefit  of  those  to 
whom  the  creator  of  the  trust  has  given  the  trust 
estate.  The  reason  why  there  is  so  little  to  be- 
found  in  the  books  on  this  subject  is  probably 
that  suggested  by  Mr.  Davey  in  his  argument. 
As  soon  as  all  questions  of  character  are  as  far 
settled  as  the  nature  of  the  case  admits,  if  it 
appears  clear  that  the  continuance  of  the  trustee 
would  be  detrimental  to  the  execution  of  the- 
trustc,  even  if  for  no  other  reason  than  that 
human  infirmity  would  prevent  those  beneficially 
interested,  or  those  wno  act  for  them,  from 
working  in  harmony  with  the  trustee,  and  if 
there  is  no  reason  to  the  contrary  from  th& 
intentions  of  the  framer  of  the  trust  to  give  this 
trustee  a  benefit  or  otherwise,  the  trustee  is 
always  advised  by  his  own  counsel  to  resign,  and 
does  so.  If,  without  any  reasonable  ground,  he 
refused  to  do  so,  it  seems  to  their  Lordships  that 
the  court  might  think  it  proper  to  remove  him  ; 
but  cases  involving  the  necessity  of  deciding  this, 
if  they  ever  arise,  do  so  without  getting  reported. 
It  is  to  be  lamented  that  the  case  was  not  con- 
sidered in  this  light  by  the  parties  in  the  court 
below,  for,  as  far  as  their  Lordships  can  see,  the 
board  would  have  little  or  no  profit  from  continu* 
ing  to  be  trustees,  and  as  sucn  coming  into  con- 
tinual conflict  with  the  appellant  and  her  l^al 
advisers,  and  would  probaoly  have  been  glad  to 
resign,  and  get  out  of  an  onerous  and  disagree- 
able  position.  But  the  case  was  not  so  treated. 
In  exercbing  so  delicate  a  jurisdiction  as  that  of 
removing  trustees,  their  Lordships  do  not  venture 
to  lay  down  any  general  rule  beyond  the  very 
broad  principle  above  enunciated,  that  their  main 
guide  must  be  the  welfare  of  the  beneficiaries. 
Probably  it  is  not  possible  to  lay  down  any  more- 
definite  rule  in  a  matter  so  essentially  dependent 
on  details  often  of  great  nicety.  But  they  proceed 
to  look  carefully  into  the  circumstances  of  the 
case.  The  first  and  most  obvious  fapt^that  arrests 
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the  attention  is  the  entire  change  which  events 
made  in  the  position  of  the  board  from  that  which 
the  testator  assigned  to  it.  His  will  is  marked 
by  mnch  caution.  He  appointed  three  executors. 
If  they  differ  the  majority  is  to  prevail,  the  board 
voting  as  one  person.  The  dinerent  branches  of 
the  business  are  to  have  each  its  own  manager, 
with  a  substantial  remuneration.  Paid  commis- 
sioners are  to  examine  the  stock  and  the  accounts 
at  frequent  intervals.  On  failure  of  executors 
powers  are  given  to  appoint  new  ones.  It  is  quite 
conceivable  that  the  testator  thought  that,  with 
sach  safeguards,  it  would  be  for  the  benefit 
of  all  that  the  board  should  perform,  and  be  paid 
for  performing,  the  necessary  work.  But  it  is 
difBcalt  to  suppose  that  he  would  wish  it  to  be  the 
sole  executor,  as  it  became  and  remaioed,  manag- 
ing one  branch  of  the  business  through  its  own 
directors,  and  appointing  no  examining  commis- 
sioners except  persons  connected  with  itself.  It 
is  true  that  at  the  present  time  the  functions  of 
the  trustees  are  oi  a  simple  character,  perhaps 
extending  little  further  than  the  safe  custody  of 
the  trust  estate.  But  the  death  of  the  plaintiff 
leaving  infant  children  would  alter  that  state  of 
thin^ ;  and  questions  might  then  arise  both  con- 
cerning the  brewery  business  and  the  rest  of  the 
estate,  not  far  differing  from  those  which  have 
caused  so  much  dissatistaction.  From  the  course 
which  has  been  pursued  below  there  has  been  no 
full  inouiry  into  what  took  place  before  the  Ist 
Jan.  18/3,  and  the  charges  in  the  first  head  of 
jiaragraph  19,  of  mala  pSLe»  and  corrupt  motive, 
cannot  perhaps  be  said  to  be  disproved,  but  they 
certainly  ar*e  not  proved,  and  are  such  as  0)u;ht 
not  to  be  assumed  without  proof  to  be  well  founded. 
The  terms  of  the  compromise  bind  the  plaintiff 
to  treat  the  result  of  the  breaches  of  trust  to 
have  been  such  that  she  elected  as  most  for  her 
benefit  to  adopt  them,  and  take  the  things  as 
they  stood,  ratner  than  undo  the  whole  and  take 
an  account.  Their  Lordships  see  no  reason  to 
doubt  that  her  advisers  exercised  a  sound  discre- 
tion in  advising  her  to  take  that  course,  but  it  is 
enough  to  say  that  she  elected  to  take  it.  And 
the  jsame  remark  applies  as  to  the  4th,  5th,  6th, 
and  7th  heads.  The  compromise  equally  binds 
the  defendants  in  so  far  as  they  admit  that  a  very 
considerable  snm  beyond  what  they  were  entitled 
to  had  been  taken  by  them.  The  third  head  seems 
to  be  true  so  far  as  that  the  accounts  rendered  to 
the  guardians  were  not  so  full  as  they  ought  to 
have  been,  and  did  not  disclose  the  amount  of 
commission  taken  by  the  board,  though  before  the 
first  action,  which  resulted  in  the  comprombe,  or 
at  all  events  before  the  compromise  itself,  the 
iippeHant  and  her  advisers  haa  the  deficient  in- 
formation supplied.  The  latter  part  of  the  third 
hrad,  though,  as  already  said,  it  cannot  perhaps 
))e  said  to  be  disproved  as  to  what  tooK  place 
liefore  1873,  is  certainly  not  proved,  and  is  of  such 
a  nature  as  not  to  be  assumed  without  proof.  As 
regards  the  accounts  after  1872,  their  Lordships 
find  it  difficult  to  understand  how  it  was  possible 
for  men  of  business  to  think  themselves  entitled 
to  the  large  sums  charged  b^  them  in  the 
liquidation  accounts  for  commission,  and  dis- 
allowed under  the  seco.'id  and  third  exceptions. 
Again,  it  is  impossible  to  suppose  that  the  exe- 
cutors could  really  have  thought  themselves 
entitled  to  the  sums  charged  by  them,  but  never 
paid,  for  taxation  in  the  master's  office.    It  has 


been  imputed  to  the  executors  at  the  bar  that  the 
disallowed    charges    for    commission  have  been 
entered  in  the  accounts  in  such  a  way  as    to 
amount  to  concealment  and  bad  faith.  •  Their 
Lordships  do  not  accept  that  imputation.    But 
though  their  Lordships  acquit  the  board  of  con* 
cealment    in  these    accounts,  the    spirit    which 
permits  such  charges  is  naturally  offensive  to  the 
appellant  and  unfair  towards  the   trust   estate. 
They  can  only  be  made  by  persons  who  are  them- 
selves exasperated  by  the  course  pursued  towards 
them,  and  determined  to  try  somehow  or  other  to 
get  remuneration  of  which  they  conceive  them- 
selves to    have    been    unjustly    deprived.      The 
making  of  such  charges,  and  the  vexatious  course 
pursued  by  the  boaro  in  opposing  the  perfectly 
reasonable  inquiry    which    the    plaintiff    ftsked 
before  the  referee,  are  calcolated  to    introduce 
additional  irritation  into  a  relation  which  was 
disturbed    enough    before.    And    they  have    an 
important  bearing  on  the  question  whether,  in 
view  of  the  future  welfare  of  the  trust  estate, 
it   is  expedient   that    the    board  should  remain 
trustees.     It  is  quite  true  that  friction  or  hostility 
between  tinisteea  and  the  immediate  possessor  of 
the  trust  estate  is  not  of  itself  a  reason  for  the 
removal  of  the  trustees.    But  where  the  hostility 
is  grounded  on  the  mode  in  which  the  trust  has 
been    administered,    where    it  has  been  caused 
wholly  or  partially  by  substantial  overcharges 
a^inst  the  trust  estate,  it  is  certainly  not  to  be 
disregarded.    Looking,   therefore,  at  the  whole 
circumstances    of    this  very  peculiar    case,  the 
complete  change    of  position,   the    unfortunate 
hostility  that  has  arisen,  and  the  difficult  and 
delicate  duties  which  may  yet  have  to  be  per- 
formed, their  Lordships  can  come  to  no  other 
conclusion  than  that  it  is  necessary,  for  the  welfare 
of  the  beneficiaries,  that  the  board  should  no 
longer  be  trustees.    Probably  if  it  had  been  pQt 
in  this  way  below  thev  would  have  consented. 
But  for  the  benefit  of  the  trust  they  should  cease 
to    be    trustees,   whether   they  consent   or  not. 
Their  Lordships  think  therefore  that  the  portion 
of  the  final  judgment  which  is,  "  That  the  prayer 
for  removal  of  the  executors  be  refused,"  should 
be  reversed,  and  that  in  lieu  of  it  the  court  below 
should  be  directed  to  remove  the  board  &om  the 
further  execution  of  the  trusts   created  by  the 
will,  and  to  take  all  necessary  and  proper  pro- 
ceedings for  the  appointment  of  other  and  proper 
persons  to  execute  such  trusts  in  future,  and  to 
transfer  to  them  the  trust  property  in  so  far  as  it 
remains  vested  in  the  board.    The  rest  of  the 
judgment  should  stand.    It  only  remains  to  dis- 
pose of  the  costs  of  the  appeal.    Their  Lordships 
think  that  the  appellant  not  having  succeeded  m 
what  was  one  main  ground  of  her  appeal,  and 
having  persisted  in  charges  of  fraud  which  the 
evidence  does  not  sustain,  ought  to  bear  her  own 
costs  of  the  appeal.      The  board  having  good 
grounds  for  thinking  that  to  submit  to  the  appeal 
would  be  dero^tory  to  their  character,  and  so 
injurious  to  their  btisiness,  ought  not  to  be  made 
to  pay  costs ;  but  as  they  are  wrong  in  resisting 
the  inquiry  concerning  the  profits,  and  as  their 
removal  is  held  to  be  necessaiy,  ought  to  besrr 
their  own  costs  of   the  appeal.      The  nominal 
respondent,  Mr.   Giddy,  whom  the  court  have 
appointed    to    represent    the    interests    of    the 
reversioners,  should  have  his  costs  of   this  ap- 
peal out  of  the  estate.     Their   Lordships  will 
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humbly  advise  Her  Majesty  in  accordance  with 
this  opinion. 

Solicitors  for  the  appellant,  Venning,  Sons, 
and  Manning*. 

Solicitors  for  the  respondent  Broers,  Flux, 
Son,  and  Co. 

Solicitors  for  the  respondent  Giddy,  Watney, 
TUleard,  and  Freeman. 


§^yap:tm  €mxi  d  InMtatert 


COURT   OF  APPEAL. 

Friday,  May  30. 
(Before  B^S6.ujat,  Cotton,  and  Likdley,  IUJ.) 

PONSONBT  V.    PoUSOHBT.  {a) 

Divorce—  Praetiee  —  Variation   of    settlement*  — 
CapHai — Jurisdiction — 22  ^23  Vict.  c.  61,  s.  6 — 
Appeai — Discretion  of  judge. 
A  wife,  ioho  had  ohtadmd  a  divorce  from  her  hus- 
band, having  applied  for  variatuni  of  the  settle- 
ments, the  judge  refused  to  give  her  any  part  of 
the  capital  of  the  fund,  whidi  had  aU  been  settled 
by  the  husband,  although  there  were  no  children 
of  the  marriage,  and  he  gave  her  a  portion  only  of 
tkeineome. 
"Held,  by  the  Court  of  Appeal,  that  his  decision  nvust 
be  afirmed,  as,  aMhmigh  the  court  had  jurisdiction 
to  deal  vnth  the  capiiai,  it  would  not  be  for  the 
benefit  of  the  wife  to  give  her  any  part  of  it,  and 
the  court  refused  to  intetfere  with  the  discretion 
of  the  judge  as  to  the  amount  of  income  to  bepaid 
to  her. 
On  the  22nd  May  1883  a  decree  was  made  absolute 
for  the  dissolntian  of  the  marriage  of  Mr.  and  Mrs. 
Fonsonby,  the  snit  haying  been  instituted  by  the 
wife  on  the  ground  of  the  husband's  cruelty  and 
adultery.    There  were  no  children  of  the  mar* 
riage. 

On  the  18th  March  last  a  motion  was  made  on 
behalf  of  the  wife  that  the  marriage  settlements 
might  be  varied. 

The  registrar  made  a  report  by  which  it  ap- 
peared that  by  a  post-nuptuJ  settlement,  dated 
the  8th  Oct.  1873,  the  respondent  assigned  all  his 
real  and  personal  estate  (with  certain  trifling 
exceptions)  to  trustees  to  raise  20002.  for  the 
benefit  of  himself  for  life,  with  remainder  to  the 
petitioner  for  life,  with  an  ultimate  remainder  to 
nimself  absolutely  on  failure  of  issue.  He  also 
corenonted  to  pay  the  said  sum  of  20002.  and  to 
effect  a  policy  of  insurance  upon  his  own  life  for 
lOOOI. 

The  policy  was  never  effected,  and  the  only 
fonds  that  had  come  to  the  ^nds  of  the  trustees 
was  a  sum  of  3002.  and  accumulations  amounting 
to  242. 17s.  4d. 

It  appeared  that  on  the  death  of  the  respon- 
dent's father  he  would  be  entitled  to  a  sum  of 
17002.  which  would  be  available  for  making  up 
the  20002. 

The  respondent  was  also  entitled  to  a  life 
interest  .in  25002.,  which  was  not  included  in  the 
settlement,  but  he  had  charged  this  so  that  he 
only  derived  an  income  of  202.  from  it.    He  had 

(a)  B^oitid  I17  W.  O  Bus,  Eaq.,  BuTi«ter«t-I«w. 


no  other  means  of  support  as  he  had  been  dis- 
missed  from  the  navy. 

The  petitioner  had  no  means,  and  was  entirely 
dependent  upon  her  friends  and  relatives  for 
support. 

Searle,  for  the  petitioner,  applied  to  the  court  to 
extingpiish  the  respondent's  interest  in  the  settle- 
ment, and  to  order  that  the  sum  of  3002.,  together 
with  the  accumulations,  be  paid  to  the  petitioner 
for  her  costs,  and  that  the  trustees  be  empowered 
from  time  to  time  to  apply  any  portion  of  the 
17002.  to  her  for  her  own  use. 

Middkton  for  the  respondent. 

Butt,  J. — ^The  object  of  the  settlement  was  to 
make  a  provision  for  the  wife  during  her  life,  but 
the  effect  of  the  order  asked  for  would  be  to  give 
her  the  money  absolutely  and  at  once.  This  I 
think  I  ought  not  to  do,  nor  ought  I  to  make  any 
order  as  to  the  3002.,  as  this  would  have  the  effect 
of  giving  the  money  to  the  husband,  by  relieving 
him  of  his  liability  for  the  costs  of  the  soit. 

The  Court  ordered  that  the  petitioner  should 
receive  the  income  of  the  trust  fund  so  long  as 
the  fund  did  not  exceed  10002.,  and  that  the 
respondent  should  retain  the  income  of  the  rest 
of  the  fund. 

From  this  decision  the  petitioner  appealed. 

Searle  for  the  appellant.— The  22  &  23  Vict, 
c.  61,  s.  5  gives  the  court  power  to  deal  with  the 
capital  as  well  as  the  income.  That  Act  enables 
the  court  to  make  such  orders  with  reference  to 
the  application  of  the  whole  or  a  portion  of  the 
property  settled,  either  for  the  benefit  of  the 
children  of  the  marriage  or  of  their  respective 
parents,  as  to  the  court  shall  seem  fit.  It  naving 
been  held  that  the  court  had  no  power  to  inter- 
fere under  that  Act  unless  there  were  children  of 
the  marriage,  the  Act  was  extended  to  cases  where 
there  are  no  children,  by  41  Vict.  c.  19,  a.  3.  There 
being  no  children  here,  there  is  no  reason  why  the 
capital  and  income  should  not  be  dealt  with.  The 
husband  has  not  performed  his  part  of  the  cove- 
nant. He  has  not  provided  the  funds  promised 
or  insured  his  life.  The  wife  therefore  asks  that 
a  part  of  the  capital  may  be  paid  to  her  or  a 
larger  share  of  the  income.  If  tne  money  renucins 
tied  up  now,  it  will  only  be  for  the  benefit  of  the 
husband,  who  has  misconducted  himself,  as  after 
the  death  of  the  wife  he  has  an  absolute  power  of 
appointment. 

Middleton  for  the  respondent. — ^There  is  no  pre- 
cedent for  this  application.  Besides,  if  any  of  the 
capital  is  paid  to  the  wife,  it  will  not  benefit  her, 
as  it  will  be  expended  in  paying  the  costs  of  this 
suit.  The  amount  of  income  paid  to  the  wife 
should  not  be  increased  as  the  husband  is  almost 
without  means  of  support.  The  judge  iu  the 
court  below  has  exercised  his  discretion  in  the 
matter,  and  the  court  will  not  interfere  with  it 
unless  there  is  some  great  miscarriage  of  justice  : 
Ifi^ncy  Y.ITt^fMy,  46  L.  T.Bep.  N.  8. 441 ;  7P.  D.  177. 

Searle  in  reply. 

BA6GALU.T,  L. J. — I  am  of  opinion  that,  beyond 
a  doubt,  we  have  jurisdiction  to  deal  with  the 
capital  as  well  as  the  income.  But  we  must  have 
regard  to  the  interest  of  the  lady,  and  we  do  not 
think  it  would  be  for  her  interest  to  give  her  any 
portion  of  the  capital.  The  next  question  is  as  to 
the  amount  of  income  to  be  given  ner.  I  do  not 
say  what  I  might  have  thought  ri^t  to  do.if  tlie 
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case  had  been  before  me  in  the  first  instance.  But 
the  jadge  in  the  court  below  has  exercised  the 
discretion  conferred  on  him  by  the  Act,  and  he 
thought  it  reasonable  to  give  the  petitioner  the 
income  of  10002.  only  of  the  fund.  If  the  fund  had 
been  originally  the  wife's  property  it  might  hare 
been  different,  bat,  under  the  circumstances  of 
this  case,  I  am  not  disposed  to  interfere  with  the 
exercise  of  the  judge's  discretion.  The  appeal 
must  therefore  be  dismissed. 

CoTTOir,  L.  J. — ^I  am  also  of  opinion  that  we  have 
undoubted  power  under  the  22  &  23  Vict.  c.  61, 
B.  5,  to  deal  with  the  capital  of  the  settled  fund. 
The  word  "  property  "  extends  not  only  to  income, 
but  to  capital,  and  the  court  has  jurisdiction  to 
deal  with  the  capital  in  the  same  way  as  the 
income,  for  the  benefit  of  the  husband,  wife,  and 
children,  if  there  are  an^.  In  any  case  of 
emergency  I  should  not  hesitate  to  do  so.  But  in 
the  present  case  I  do  not  think  it  would  be  for  the 
benefit  of  the  wife  to  pay  her  any  portion  of  the 
coital.  As  regards  tne  income,  I  do  not  think  it 
is  a  case  in  which  we  ought  to  interfere  with  the 
discretion  of  the  learned  judge.  If  he  had  given 
the  whole  income  I  might  not  have  differed  from 
him  ;  but,  as  he  has  given  part,  I  see  no  reason  for 
orerruling  his  discretion. 

liiKBUT,  Ij.J. — ^I  agree. 

Solicitors  for  the  petitioner,  Prideatus  and  Son*. 

Solicitors  for  the  respondent,  Ouscotte  and  Co. 


Monday,  Feb.  II. 
(Before  Cotton,  and  Luidi.ey,  L.JJ.) 

Be  EtaXS  ;  WBIAR  v.  CHANItELL.(a) 

Guardian  and  ward — Maintenance  of  infarUa— 
Payment  of  ineome  to  eo-gnardian — Liability— 
Vouchers. 

C.  and  H.  were  trutteea  and  executors  of  a  toiU  and 
guardian*  of  the  teatator'*  daughter*,  who  during 
their  infancy  were  maintained  by  C.,  and  H. 
aUowed  him  to  receive  the  whole  of  the  income  of 
the  estate.  The  daughters,  having  attained  thetr 
majority,  obtained  a  judgment  for  the  adminis- 
tration of  the  eetate,  by  which  the  usual  accounts 
a*  to  the  personal  estate  were  directed,  and  an 
inqtiiry  how  and  by  whom  each  of  the  daughter* 
was  maintained  during  tn/ancy,  and  what  wot 
proper  to  be  allowed,  ana  to  whom,  out  of  the 
income  of  Iter  share  for  her  mainUnxMce  and 
edueatifn. 

H.  afterwards  cypplied  for  a  declaration  that  the 
receipt  by  0.  of  the  income  of  the  shares  of  the 
daughters  for  their  maintenance  was  a  good  dis- 
charge to  JET.,  and  that  he  ought  not  to  be  called 
upon  to  produce  any  vouchers  in  respect  of  the 
particular  manner  in  which  such  income  was 
cmplied. 

Held,  that  H.  was  not  discharged  by  evidence  of  the 
payment  of  the  income  to  C;  but,  if  it  wereskoum 
that  the  ir^ants  had  been  properly  maintained  and 
educated  by  C,  a  proper  sum  would  be  allowed  for 
that  purpose  without  the  details  of  the  expenditure 
being  vouched. 

Br  lus  will,  dated  the  25th  June  1862,  William 
Evans  appointed  F.  Channell,  who  was  his 
brother-in-law ;  J.  Quick,  since  deceased ;  and  W. 

ia>Beportadbr  W.  C.  Bus,  Eaq.,  Burlatar-aMAT. 


Hickman,  his  executors  and  trustees  and  guardians 
of  his  infant  children,  and  bequeathed  to  them  his 
personal  estate  upon  trust  lor  conversion,  and 
directed  them  to  hold  the  residue,  after  payment 
of  his  debts,  funeral  and  testamentary  e&penseB 
and  legacies  (including  a  legacy  of  8002.  to  his  son) 
upon  trust  for  his  three  daughters  as  tenants  in 
common,  settling  the  share  of  each,  upon  tmsts 
for  herself  and  her  children. 

In  May  1863  the  testator  died,  his  daughters 
being  then  infants.  After  his  death  they  all  went 
to  school,  spending  their  holidays  with  Channell, 
their  uncle,  and  after  leaving  school  they  con- 
tinued to  reside  with  him  until  Aug.  1877,  when 
they  all  left  his  house.  The  eldest  attained  the. 
age  of  twenty-one  in  Nov.  1871,  and  the  youngest 
in  Dec.  1875. 

In  1880  the  eldest  daughter,  who  was  then 
married,  commenced  this  action  against  Channell 
and  Hickman  for  the  administration  of  Evans' 
estate.  Hickman,  by  his  defence,  alleged  that 
Channell  had  maintained  and  educated  the 
daughters,  and  that  Hickman  and  Quick  had  paid 
to  Channell,  or  permitted  him  to  receive,  the 
income  for  their  maintenance  and  education 
during  their  infancy,  and  submitted  that  they 
were  justified  in  so  doing,  and  that  Channell  had 
expended  more  than  the  income  on  their  mainte- 
nance and  education,  and  he  submitted  that  no 
detailed  account  of  the  application  of  the  income 
could  be  called  for. 

On  the  6th  Dec.  1881  judgment  waa  given, 
directing,  amongst  other  things,  an  account  in. 
the  usual  form,  of  personal  estate  of  the  testator 
come  into  the  hands  of  Channell  and  Hickman,  or. 
either  of  them,  alone  or  jointly  with  Quicl^  the. 
plaintiff  waiving   any   account   against    Quick's 
estate ;  and  also  an  inquiry  how  and  by  whom  each 
of  the  three  daugters  was  maintained  after  the 
testator's  decease  and  during  her  infancy,  and. 
what  was  proper  to  he  allowed,  and  to  whom, 
from  and  out  of  the  income  of  her  share  of  tha. 
testator's  estate,  for  her  maintenance,  education,, 
or  advancement  from  the  testator's  death  imtU.. 
she  attained  twenty-one. 

Channell  died  after  this  judgmoit  without, 
having  rendered  any  account  of  his  receipts  and. 
payments. 

The  chief  clerk's  certificate  being'  in'  draft 
Hickman  desired,  under  Order  LY.,  r.-  69,  to 
take  the  opinion  of  the  judge  on  the  questions  sat 
out  in  a  note  of  the  chief  clerk,  by  -wbidi,  attar' 
stating  that  in  account  No.  1  he  disallow«d  all. 
items  of  payment  f^esed  to  have  been-  mada  br 
Hickman  to  ChaameU  for  the  maintenanoe  ana. 
education  of  the  infant  children,  he  stated  tha. 
following  questions : — 

"The  defendant  Hickman  contends  that  aa 
lonp  as  the  plaintiff  and  her  sisters  respectively 
resided  ■with  and  were  properly  maintained' 
and  educated  hj  the  defendant  ChanneU,  and 
were  infants,  the  receipt  of  the  same  defen- 
dant, as  one  of  the  guardians  of  such  infants, 
of  the  income  of  their  respective  shares,  was 
a  sufficient  discharge  to  tne  defendant  Hick- 
man in  respect  of  such  income,  and  that  he 
is  not  accountable  for,  and  should  not  be  called', 
upon  to  produce  any  vouchers  in  respect  of  th©' 
particnlar  manner  in  which  such  income  was 
api^ed,  nor  the  detailed  items  of  expenditure' 
thereof."  The  other  point  referredto  theaccount. 
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of  the  income  after  the  daughters  respectiTely 
attained  twenty-one. 

The  case  was  adjourned  into  conrt,  and  was 
heard  by  Kay,  J.  on  the  19th  Jan.  1884. 

E.  T.  HoUand,  for  Hickman,  referred  to 

Hon  y.  Hora,  3S  Bmt.  88 ; 
Rt  Pontonby.  3  D.  ft  War.  27  ; 
JodnU  T.  JodreU,  14  Baav.  397. 

Hatlings,  Q.C.  and  BadnaU,  for  the  plaintiff, 
wsre  not  called  on. 

Kay,  J. — ^There  was  a  special  direction  given 
for  an  account  on  behalf  of  the  infants,  as  against 
the  guardians  and  trustees,  and  of  course  they 
must  go  into  the  question  of  each  particular  item 
of  expenditure.  The  meaning  of  the  order  is, 
has  or  has  not  the  income  been  properly  expended, 
or  how  much  of  it  has  been  properly  expended  ? 
P&yment  by  trustees  or  a  trustee  to  a  particular 
guardian  may  absolve  them  or  him,  but  it  does 
not  absdlve  the  guardian,  and  where  the  infants 
require  an  account  to  be  taken  as  against  the 
gpiardian,  he  must  show  he  has  properly  expended 
the  moneys.  The  court  will  require  him  to  show 
that  he  has  properly  maintained  the  infants.  This 
account  must  be  taken  as  an  infant  and  guardian 
account,  and  the  chief  clerk  will  know  perfectly 
well  how  to  take  it,  and  he  will  be  quite  right  in 
requiring  that  all  the  items  of  expenditure  be 
proved.  It  is  not  enough  to  say  that  the  income 
was  paid  to  one  of  the  trustees  and  guardians.  If 
the  Burviving  guardian  had  been  only  a  trustee, 
perhiros  the  payments  to  the  guardian  deceased 
wonld  have  Been  a  sufficient  discharge,  but  it  is 
not  so,  he  being  a  guardian ;  for,  being  a  a^uar- 
dian,  he  could  not  delegate  his  office  to  the  other 
guardian,  but  he  was  bound  to  see  that  the  income 
waa  properly  applied.  The  surviving  trustee  is 
in  error  in  supposing  that,  if  he  shows  that  the 
income  got  into  the  hands  of  his  co-guardian 
and  that  the  infants  have  been  properly  main- 
tained, he  is  discharged  where  an  account  like 
this  has  been  directed.  The  chief  clerk  has  to 
investigate  whether  the  infants  have  been  pro- 
perly educated  and  maintained,  and  he  can  do 
that  only  by  ascertaining  how  much  of  the  income 
has  been  actually  expended  for  those  purposes. 
From  the  time  when  the  infants  attained  their 
majority  the  acnount  will  be  taken  as  between  them 
and  their  trustees,  and  if  the  accounts  were  wrongly 
taken  there  must  be  a  motion  to  vary  the  certificate 
of  the  chief  clerk.  The  application  being  quite 
unnecessary,  the  summons  must  be  dismissed 
with  costs. 

The  following  order  was  drawn  up :  "  The  appli- 
cation of  the  defendant  Hickman  that  it  might  be 
declared :"  [Here  followed  Hickman's  contentions 
as  set  out  in  the  chief  clerk's  note,  and  a  state- 
ment as  to  the  application  being  adjourned  into 
court  and  heard.]  "  The  conrt,  oeing  of  opinion 
that  the  accounts  of  the  defendants  the  trustees 
should  be  taken  as  directed  by  the  said  judgment 
as  between  guardian  and  ward,  doth  not  think  fit 
to  make  any  other  order  upon  the  said  applica- 
tion," except  an  order  for  Hickman  to  pay  the 
costs  of  the  adjournment  into  court. 

From  this  order  Hickman  appealed,  and  by  his 
notice  of  appeal  asked  for  directions  "  that  the 
inquiry  with  reference  to  the  maintenance,  educa- 
tion, or  advancement  of  the  testator's  three 
daughters  until  they  resjjectively  attained  the 
age  of  twenty -one  years,  and  also  the  account  to 


be  taken  under  the  said  judgment  of  the  income 
of  their  respective  shares  paid  to  and  received  by 
the  defendant  Chaunell,  so  long  as  they  respec- 
tively resided  with  him  after  attaining  the  age  of 
twenty-one  years,  may  be  taVen  in  accordance 
with  the  contention  of  the  defendant  Hickman, 
set  out  in  the  note  of  the  said  chief  clerk  upon 
the  following  principles :  "  [Here  followed  Hick- 
man's two  contentions  as  set  out  in  the  chief 
clerk's  note.] 
The  appeal  was  heard  on  the  11th  Feb.  1884. 
W.  Pearson,  Q.C.  and  E.  T.  EoUand  for  the 
appellant.  —  The  income  paid  by  Hickman  to 
Channell  ought  to  be  allowed  in  his  account. 
The  receipt  of  a  guardian  is  a  good  discharge 
(23  &  24  Vict.  c.  1&,  s.  26).  Channell  died  before 
he  could  be  examined  with  reference  to  his 
account  of  the  expenditure  of  the  income.  The 
order  appealed  from  leaves  us  in  a  very  uncertain 
position.  It  refers  to  taking  accounts  as  between 
guardian  and  ward  as  directed  by  the  judgment, 
but  no  account  is  there  directed  to  be  taken  in 
those  terms,  and  such  an  account  is  never  directed. 
The  chief  clerk  required  every  item  to  be  vouched, 
and  this  was  upheld  by  Kay,  J.  But  if  the  infants 
were  properly  maintained,  a  sum  must  be  allowed 
without  the  necessity  of  vouching  it. 

Hattinga,  Q.C.  and  Chadwyck  Heahj  for  the 
plaintiff. — If  Channell  had  been  sole  guardian  his 
receipts  would  have  been  a  good  discharge; 
but  Hickman  being  one  of  the  guardians,  it  was 
his  duty  to  see  that  the  income  was  properly 
applied,  and  he  is  not  discharged  by  allowing  his 
co-guardian  to  receive  the  whole  of  it.  If 
Hickman  proves  that  the  infants  were  properly 
maintained  and  educated,  we  admit  that  a  reason- 
able sum  must  be  allowed  for  that  purpose  under 
inquiry  13  without  the  items  being  vouched. 
W.  Peanon,  Q.C.  iu  reply  as  to  costs. 
Cotton,  L.J. — In  this  case  a  great  deal  of 
expense  has  been  occasioned  by  misapprehensions 
on  both  sides.  The  decree  directed  tne  ordinary 
accounts  against  the  defendants,  who  were  trustees 
and  guardians,  and  an  inquiry  how  and  by  whom 
each  of  the  infants  was  maintained  after  the 
testator's  decease,  and  what  was  proper  to  bo 
allowed,  and  to  whom,  out  of  the  income  of  her 
share  of  the  testator's  estate  for  her  maintenance, 
education,  or  advancement  till  she  attained 
twenty-one.  That  is  not  an  account,  but  an 
inquiry  for  the  purpose  of  ascertaining  what, 
having  regard  to  the  position  and  income  of  these 
young  lames,  was  proper  to  be  allowed  for  their 
maintenance  and  education ;  to  be  allowed,  that 
is,  to  the  executors,  out  of  the  balance  found  due 
on  the  account.  On  proceedings  being  taken  in 
chambers  under  the  decree,  Hickman  contended 
that,  as  to  the  income  received  by  him,  it  was  a 
sufficient  discharge  to  show  that  he  paid  it  to 
Channell  for  the  maintenance  of  the  infants.  In 
that  I  think  he  was  wrong ;  he  was  not  only  a 
trustee  but  a  co-guardian,  and  we  cannot  lay  down 
that  he  could  discharge  himself  by  payment  of 
the  income  to  his  co-guardian.  To  decide  that 
would  be  to  hold  that  he  could  discharge  himself 
from  his  duty  as  ^;uardian  to  see  that  the  infants 
were  properly  maintained.  In  my  opinion,  there- 
fore, Hicicman  was  wrong  in  his  contention  as  to 
the  mode  of  taking  the  account  No.  1.  But  under 
the  inquiry  No.  13  I  think  that  it  was  competent 
to    Hickman    to    show    that,    though    he    was 
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answerable  tinder  account  No.  1  for  the  pajments 
he  had  made  to  Channell,  the  tiuins  bo  paid  were 
applied  in  irnch  a  way  that  the  court  would  not 
call  upon  him  to  enter  into  the  details  of  their 
application.  Under  that  inquiry  it  would  be 
enough  to  show  that  the  infants  were  properly 
maintained  by  Channell,  and  Hiclanan  would  then 
l)e  allowed  the  amount  which  was  found  the 
proper  amount  to  be  allowed  for  their  mainte- 
nance without  showing  the  details  of  the  expen- 
diture. I  think  that  the  chief  clerk  here  took  a 
diffei-ent  view,  and  considered  that  the  details 
mnst  be  vouched.  I  think  that  he  fell  into  an 
error  owing  to  the  attempt  which  Hickman  had 
made  to  set  up  the  payments  to  Channell  as  an  abso- 
lute discharge.  I  think  that  the  chief  clerk  would 
never  have  submitted  these  questions  to  the  judge 
unless  he  had  been  of  opinion  that  Hickman  must 
produce  vouchers  for  Channell'a  application  of  the 
income.  The  matter  went  before  the  judge,  and 
an  order  was  drawn  up  which,  whatever  the  judge 
meant,  is  not  very  happily  expressed.  It  expresses 
his  opinion  that  the  account  should  be  taken  as 
between  guardian  and  ward.  I  conceive  that  the 
chief  clerk  would  take  that  to  mean  that  he  was 
right  in  requiring  the  details  of  expenditure  to 
l>c  vouched,  and  some  of  the  expressions  used  by 
the  judge  in  the  court  below  favour  the  idea  that 
vouchers  were  to  be  carried  in.  I  think  that, 
having  regard  to  these  expressions,  we  ought  not 
to  allow  the  order  to  remain  as  it  at  present 
stands,  but  ought  to  express  an  opinion  in  these 
term.s — that  under  account  No.  1  Mr.  Hickman, 
aa  trustee,  is  not  to  be  discharged  by  mere  evi- 
dence of  payment  to  Channell,  his  co-guardian, 
of  the  income  of  the  infants  respectively,  and 
that  under  inquiry  No.  13  the  defendant  Mr. 
Hickman  is  not  bound  to  go  into  evidence  as  to 
the  items  of  expenditure  by  Mr.  Channell,  his  co- 
gnardian.  It  is  hardly  necessary  to  add  to  what 
I  have  already  said,  that  under  inquiry  No.  13  it 
must  be  secnwhatwas  the  position  of  these  infants, 
and  what  was  the  proper  sum  to  lie  allowed  for 
their  maintenance  and  education  in  a  reasonable 
and  proper  manner,  and  whether  Mr.  Channell 
did  maintain  and  educate  them  in  a  reasonable 
and  proper  manner.  If  he  did  so,  then,  in  my 
opinion,  whatever  may  be  found  a  reasonable  sum 
for  the  purpose  ought  to  be  allowed  as  against 
the  balance  under  account  No.  1  which  has  been 
found  due  from  Mr.  Hickman.  But  then  comes 
the  question  as  to  costs.  I  said  during  the  argu- 
ment (and  I  have  not  changed  my  opinion)  that 
a  great  deal  of  this  unfortunate  litigation  and 
expense  has  been  occasioned  by  the  efforts  of 
Mr.  Hickman  to  get  more  allowed  in  his  dis- 
charge under  account  No.  1  than  ho  was  entitled 
to  have  allowed,  and  that  may  have  caused  a  con- 
fusion in  the  mind  of  the  chief  clerk,  and  possibly 
in  the  mind  also  of  the  learned  judge,  between 
inquiry  13  and  account  No.  1.  I  think  it  is  to 
lie  gathered  from  the'  materials  before  us  that 
the  other  side  also  contended  for  too  much,  and 
so  misled  the  chief  clerk  as  to  inquiry  No.  13. 
These  considerations  led  me  to  suggest  in  the 
course  of  the  argument  that  there  should  be  no 
costs  on  either  side.  But  a  trustee  is  in  this 
position:  unless  he  misconducts  himself  he  is 
entitled  to  be  paid  Ms  costs,  and  though,  in  my 
opinion,  Mr.  Hickman  did  not  behave  in  the  best 

fesible  manner,  and  in  some  respects  was  wrong, 
cannot  say  that  in  the  contention  he  has  raised 
VoLLI.,N.S.,1300*. 


he  did  anything  which  can  be  considered  mis- 
conduct. In  my  opinion,  therefore,  the  costs  both 
here  and  in  the  court  below  ought  to  be  costs  in 
the  action. 

LiNDLET,  L.  J.— I  am  of  the  same  opinion.  I  am 
satisfied,  now  that  we  have  heard  the  matter  out, 
that  if  this  matter  had  gone  back  to  chambers, 
where  Kay,  J.  left  it,  Mr.  Hickman  would 
have  been  in  a  difficulty  from  which  he  ought  to 
be  relieved.  I  am  not  satisfied  that  we  are 
differing  from  Kay,  J.  He  used  some  expressions 
in  his  judgment  which  tend  to  show  that  we  do 
differ  from  him ;  but  he  also  used  other  expres- 
sions which  tend  to  show  that  he  meant  the  same 
thing  as  we  do.  But,  be  that  as  it  may,  I  feel 
satisfied  that,  if  the  matter  had  gone  back  to 
chambers  as  Kay,  J.  left  it,  Mr.  Hickman  would 
have  been  prejudiced.  I  take  the  same  view 
as  my  brother  Cotton.  I  think  the  whole  of  this 
unfortunate  misunderstanding  has  arisen  from 
confusing  the  account  No.  1  and  inquiry  No.  13, 
and,  treating  the  inquiry  as  an  accoimt,  Mr. 
Hickman  has,  I  think,  insisted  upon  more  than 
he  is  entitled  to  in  taking  the  account  No.  1, 
and  the  plaintiff  appears  to  me  to  have  contended 
for  too  much  under  the  inquiry  No.  13.  I  cannot 
say  that  Mr.  Hickman  was  wrong  in  coming  here 
to  get  out  of  the  difficulty  in  which  he  was  placed. 
I  thought  at  one  time  that  the  right  order  to 
make  as  to  costs  would  be  that  each  party  should 
pay  his  own  costs ;  but  I  agree  with  my  brother 
Cotton  that  Mr.  Hickman  nas  not  been  guilty  of 
any  misconduct  to  deprive  him  of  his  costs,  and  I 
therefore  agree  with  the  way  in  which  he  has 
proposed  to  vary  the  order. 

Solicitors  for  the  plaintiff,  Sole,  Turner,  and 
Knight. 

Solicitors  for  Hickman,  J.  and  B.  Oole. 


Friday,  Feb.  15. 

(Before  Britt,  M.B.,  Cotton  and  Bowxir,  L.JJ.) 

Eas  parte  Bogebs  ;  Be  Ptatt.  (o) 

Bankruptcy — Bankrupt's    wife    tenant  for   life— 

Custody  of  title  deeds — Trustee  in  bankruptey. 
Under  the  vriU  of  her  father,  the  wife  of  a  bankrupt 
was  tenant  for  life  jof  some  land,  though  not  for 
Iter  separate  use.     The  trustee  in  bankruptcy  of 
the  husband  applied  to  the  court  to  order  the  titte 
deeds  of  the  property,  which  were  in  the  custody 
of  the  registrar  by  order  of  the  Cotmty   Court 
judge,  to  be  delivered  up  to  hivi  in  order  that  he 
miglU  sell  the  life  interett,  and  hand  over  the 
deeds  to  the  purcliaser.    It  ameared  that  the 
wife  was  about  to  apply  to  the  Divorce  Court  for 
a  divorce. 
Held,  that  the  trustee  had  no  absolute  ri^ht  to  the 
deeds,  and  the  court  having  a  discretion  in  the 
matter,  under  the  circumstances  ordered  the  deeds 
to  rernain  in  court. 
Per   Cotton,  L.J. :    Wlietlier,  under  ordinary  eir- 
tfumstances,  a  husband  has  a  right  to  transfer  to 
the  assignee  of  his  interest  in  his  wife's  life  ettaie 
in  land  his  right  to  the  custody  of  the  title  deeds, 
quaere. 
By  his  will,  dated   the  4th  Jan.  1854,  Joseph 
Terry  devised  certain  freehold  houses  in  Notting- 
ham to  his  daughter  Ann  Terry,  for  and  during 

(a)  Beported  by  W.  C.  Bus,  Eaq.,  Barrister-tt-Ltw. 
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her  life,  with  remainder  to  her  issne  living  at  her 
death.  After  the  death  of  the  testator,  Ann  Terry 
married  William  Pyatt. 

On  the  1st  May  1883  Pyatt  was  adjudicated  a 
bankrupt  in  the  Nottingham  County  Court.  Before 
the  presentation  of  the  petition  on  which  the 
adjudication  of  bankruptcy  was  made  the  title 
deeds  of  the  houses  remained  in  the  possession  of 
Mrs.  Pyatt,  but  after  the  presentation  of  the  p)eti- 
tion,  William  Terry,  her  brother,  who  was  trustee 
and  executor  under  her  father's  will,  went  to  the 
bankrupt's  house  and  took  possession  of  them, 
the  receiver  under  the  petition  being  in  possession 
of  the  bankrupt's  property. 

The  trustee  in  the  bankruptcy  applied  to  the 
County  Court  for  an  order  directing  W.  Terry  to 
deliver  the  deeds  to  him.  Mrs.  Pyatt's  solicitor 
filed  an  affidavit  in  opposition  to  this  application, 
in  which  he  said  that  in  April  1883  the  bankrupt 
had  deserted  his  wife,  leaving  her,  with  a  son  who 
was  almost  blind,  absolutely  unprovided  for ;  that 
he  had  been  instructed  by  Mrs.  Pyatt  to  commence 
proceedings  in  the  Divorce  Division  for  a  dissolu- 
tion of  the  marriage,  and  that  he  was  in  communi- 
cation with  his  London  agents  with  a  view  to  the 
commencement  of  such  proceedings.  He  added 
that  he  had  already  assured  himself  of  being  able 
to  obtain  evidence  in  support  of  these  proceedings 
amply  sufficient,  in  his  opinion,  to  obtain  a  decree 
for  the  dissolution  of  the  marriage. 

The  County  Court  judge  adjourned  the  applica- 
tion tine  die,  but  directed  the  deeds  to  be  forth- 
with lodged  in  the  custody  of  the  registrar  of  the 
court,  with  liberty  for  the  trustee  and  his  solicitor 
and  for  Mrs.  Pyatt  and  her  solicitor  to  inspect  the 
same  at  any  time. 

The  trustee  appealed  to  the  Chief  Judge,  and  the 
appeal  was  heara  on  the  23rd  July  1883. 

Winslow,  Q.C.  and  Maeaakie  for  the  appellant ; 
W.  P.  Beale  for  the  wife. 

Bacon,  C.J.  varied  the  order,  by  giving  liberty 
to  the  trustee  to  apply  to  the  court  as  he  might 
be  advised. 

From  this  decision  the  trustee  appealed,  and 
the  appeal  was  now  heard. 

Winslow,  Q.C.  and  Maeaakie  for  the  appellant. 
— During  coverture  the  wife's  interest  in  the 
property  belongs  to  her  husband,  and  it  has 
passed  from  him  to  the  trustee.  There  is  no 
necessity  for  the  trustee  to  go  to  the  expense  of 
another  motion  to  obtain  a  declaration  to  that 
effect.  In  order  to  prevent  the  trustee  from 
realising  the  life  interest  for  the  benefit  of 
the  creditors,  the  wife  must  show  she  has  taken 
some  steps  to  obtain  a  divorce,  or  she  must  give 
an  undertaking  to  commence  such  proceedings. 
As  a  general  rule  the  legal  tenant  for  life  of  free- 
holds is  entitled  to  the  custody  of  the  title  deeds : 
AUwood  V.    Eeywood,   7  L.    T.  Eep.  N.  S.  640: 

1  H.  &  C.  745  ; 
Lenthei  T.  Leathe;  36  L.  T.  Eep.  N.  3.  646 ;  5  Ch. 

Div.  221 ; 
J)aviea  v.  Venum,  8  L.  T.  Sep.  O.  S.  900;  6  Q.  B. 
443. 

[Cotton,  L.J. — No  doubt,  if  a  wife  is  tenant  for 
life  of  land,  her  husband  in  her  right  would  be 
entitled  during  the  coverture  to  receive  the  rents 
and  to  have  possession  of  the  title  deeds.  But,  if 
he  assigns  his  right  to  receive  the  rents,  has  it 
ever  been  decided  that  he  can  hand  over  to  his 
Assignee  the  right  to  the  custody  of  the  title 


deeds  P]  In  Warren  v.  BmdaU  (2  L.  T.  Bep. 
N.  S.  69a;  1  J.  &  H.  1)  the  deeds  were  m 
court.  Here  they  were  only  deposited  when 
the  judge  made  the  order  on  the  hearing  of 
the  application.  Jenner  v.  Morris  (4  L.  T.  Kep. 
N.  S.  347;  L.  Rep.  1  Ch.  App.  683)  is  the  only 
case  where  security  has  been  required,  and  there 
the  circumstances  were  peculiar.  TTie  trustee 
may  be  able  to  find  a  purchaser  of  the  bankrupt'R 
interest  in  the  property,  and  he  ought  to  be  able 
to  hand  over  the  deeds,  to  him.  The  remainderman 
does  not  object  to  the  application,  and  there  in 
no  evidence  of  any  danger  to  the  deeds.  They 
also  referred  to 

Ex  parte  Cochrane;  Re  Mead,  32  L.  T.  Bep.  N.  8. 
508 ;  44  L.  J.  87.  Bank. 

TT.  P.  Beale  for  the  wife. 

Brett,  M.R. — I  cannot  see  that  there  is  any 
authority  for  saying  that  the  court  is  bound  to 
order  the  title  deeds)  to  be  handed  over  to  the 
trustee  in  order  that  he  m^  hand  them  over  to  a 
hypothetical  purchaser.  "There  is  ample  doubt 
whether  he  is  entitled  to  have  the  d^eds  at  all. 
There  is  sufficient  doubt  as  to  the  law,  and  there 
is  sufficient  doubt  as  to  the  propriety  of  his  having 
the  deeds  for  the  avowed  purpose  of  handing 
them  over  to  a  purchaser  of  a  mere  risk,  to  enable 
the  court  to  decline  in  this  case  to  make  the 
order. 

COTTOX,  L.J. — I  am  of  the  same  opinion.  The 
husband  himself  would  be  entitled  to  the  custody 
of  the  deeds,  because  in  law  he  and  the  wife  are 
one  person  during  the  coverture.  I  do  not  intend  to 
decide  the  point  now,  and  it  must  not  be  supposed 
that  I  express  any  opinion,  one  way  or  the  other, 
as  to  the  right  of  a  husband  under  ordinary  cir- 
cumstances to  transfer  to  the  assignee  of  his 
interest  in  his  wife's  life  estate  in  land  his  right 
to  the  custody  of  the  title  deeds.  In  the  present 
case  there  is  a  probability  that  the  wife  will 
shortly  commence  proceedings  in  the  Divorce 
Division  to  obtain  a  dissolution  of  the  marriage. 
The  deeds  are  now  in  court,  and  I  think  they 
ought  to  be  kept  there  at  present.  If  they  were 
not  already  in  court  I  think  we  should  order  them 
to  be  brought  there. 

BowsN,  L.J. — I  am  of  the  same  opinion.  As 
to  the  general  right  of  a  husband  and  of  his 
trustee  in  bankruptcy  to  the  custody  of  the  title 
deeds  of  land,  of  which-the  wife  is  tenant  for  life, 
I  will  say  nothing.  It  seems  to  me  clear  that  the 
trustee  has  not  shown  that  he  is  entitled  ex  debiio 
justUim  to  an  order  to  hand  over  the  deeds  to  him. 
The  court  has  a  discretion  in  the  matter,  and 
I  think  that  discretion  has  been  properly  exercised 
in  the  present  case. 

Solicitors  for  the  trustee,  Taylor,  Hoare,  and 
Co.,  agents  for  Maples  and  McCraith,  Kotting- 
ham. 

Solicitors  for  the  wife,  Torr  and  Co.,  agents  for 
Wells  and  Hind,  Nottingham. 
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Thuraday,  March  27. 

(Before  Cotton,  Bowsn,  and  Fet,  L.JJ.) 

Ex  parte  Matthew  ;  Be  Matthet.  (a) 

Banhrupicy  —  Notice  —  Beceiving  order  —  Condi- 
tioiuit  payment  of  the  debt — Promissory  note — 
Banhniptaj  Aet  1883  (46  &  47  Vict.  c.  52),  «.  4. 
auh-aect.  1  (g). 

A  debtor,  being  served  v'ith  a  banlcntptcy  notice, 
iriVA  1 »  seven  days  gave  tlte  creditor  a  promissory 
note,  payable  tiro  months  after  date,  for  the 
amount  of  the  debt,  which  the  creditor  accepted: 

Held,  that  the  note  being  accepted  was  a  condi- 
tional  payment  of  the  debt,  a-nd  that  during  the 
rurreney  of  the  note  the  ci-editor  could  not  avail 
hinuelf  of  the  bankruptcy  notice  to  obtain  a 
reeeivtng  order  against  th«  debtor. 

Ox  the  16th  Feb,  1884  a  bankrnptcypetition  was 
presented  against  J.  D.  Matthew  by  C.  T.  Beid,  in 
the  name  and  on  behalf  of  a  firm  of  Matthew 
and  Beid,  which  had  confiisted  of  Alexander 
Matthew  and  C.  T.  Reid,  but  they  had  dissolved 
partnership  on  the  29th  Sept.  1881.  J.  D.  Matthew 
had  formerly  been  a  member  of  the  firm. 

The  act  of  bankruptcy  alleged  in  the  petition 
was  the  failure  of  J.  D.  Matthew  to  comply  with 
the  requirements  of  a  bankruptcv  notice  which 
Reid,  in  the  name  and  on  behalf  of  the  late  firm, 
had  served  on  him  on  the  22nd  Jan.  1884.  The 
notice  was  served  in  respect  of  a  debt  of  3818!., 
for  which  sum  the  late  firm  had  recovered  a  final 
judgment  against  J.  D.  Matthew  on  the  25th  May 
1883. 

On  the  24th  Jan.  1884  J.  D.  Matthew  gave  to 
Alexander  Matthew,  on  behalf  of  his  late  firm,  a 
promissory  note  payable  two  months  after  date 
for  3380L  10».  7 a.  the  amount  of  the  judgment 
debt  with  interest,  which  note  was  accepted  by 
Alexander  Matthew  on  behalf  of  his  late  firm. 
Reid  was  on  bad  terms  with  his  late  partner,  and 
he  was  not  aware  that  this  promissory  note  had 
been  given  until  just  as  the  petition  was  coming 
on  for  hearing.  It  was  heard  by  the  Registrar  of 
the  Wandsworth  County  Court  on  the  11th 
3farch  1884,  who  refused  to  look  at  an  affidavit  of 
J.  D.  Matthew  proving  that  he  had  given  the  pro> 
missory  note,  and  made  a  receiving  order. 

From  this  decision  J.  D.  Matthew  appealed. 

WiUit,  Q.C.  and  Herbert  Beed  for  the  appellant. 
— The  creditors  having  accepted  the  promissory 
note  cannot  be  allowed  to  proceed  with  their 
bankruptcy  notice.  [Pry,  L.J. — Is  the  giving  of 
the  promissory  note  payment  of  the  judgment 
debt,  or  securing  or  compounding  for  it  within 
the  meaning  of  sect.  4,  sub-sect.  1  {g)  of  the  Act 
of  1883  ?]  It  is  a  payment  in  accordance  with 
the  agreement  between  the  parties.  [Fry,  L.J. — 
The  judgment  requires  a  present  payment  in 
cash.  Bdwen,  L.J. — The  promissory  note  was 
a  conditional  payment  oi  the  debt :  {Currie 
V.  MUa.  L.  Rep.  10  Ex.  153,  163.)  Fey,  L.J. 
—  Most  there  not  be  an  unconditional  pay- 
ment according  to  the  judgment  P]  The  words 
payment  in  accordance  with  the  judgment 
in  sub-sect.  1  {g)  simply  mean  payment  of  the 
amount  in  accordance  with  the  terms  of  the 
judgment.  The  payment  need  not  be  in  cash.  If 
anyone  accepts  a  promissory  note  in  payment  of  a 
debt,  he  is  estopped  from  saying  that  it  is  not 
payment. 

(a)  Beported  by  W.  C.  Biss,  Esq.,  Barrin«r-at-Lan-. 


Sidney  Woolf,  for  Beid,  admitted  that  Alexander 
Matthew  had  authority  to  bind  his  late  partner. 

Cotton,  L.J. — I  think  that  the  receiving  order 
must  be  discharged.  The  case  stood  in  a  veiy 
different  position  before  the  registrar,  for  it 
appears  that  he  did  not  look  at  the  affidavit, 
which  was  made  to  prove  the  giving  of  the  pro- 
missory note.  I  do  not  think  that  was  a  right 
conrse,  for  the  question  whether  an  act  of  bank- 
ruptcy had  been  committed  was  one  of  &ct, 
which,  if  it  was  disputed,  could  only  be  decided 
on  evidence  of  the  facts.  It  now  appears  that 
the  debtor  had,  within  seven  days  after  service  of 
the  notice,  given  the  creditors  m  payment  of  the 
debt  a  promissory  note  payable  two  months  after 
date.  It  is  now  admitted  that  the  partner  to 
whom  the  note  was  given  had  authority  to  accept 
it  on  behalf  of  his  late  firm.  The  effect  of  the 
acceptance  of  this  note  was  a  conditional  payment 
of  the  debt.  If  a  judgment  creditor  who  has 
served  a  bankruptcy  notice  on  his  debtor  chooses 
to  accept  from  tne  debtor  a  promissory  note  or  a 
bill  of  exchange  as  a  conditional  payment  of  the 
debt,  he  cannot,  so  long  as  the  hill  or  note  is 
current,  be  heard  to  say  that  the  debtor  has  com- 
mitted an  act  of  bankruptcy  by  not  paying  the 
debt,  or  securing  it,  or  compounding  for  it.  The 
promissory  note  having  been  accepted  as  a  con- 
ditional payment  of  the  debt,  the  receiving  ordnr 
must  be  discharged. 

BowxN,  L.J.— I  am  of  the  same  opinion.  I 
think  that  a  creditor  who,  after  he  has  served  a 
bankruptcy  notice,  takes  from  the  debtor  a  bill 
of  exchange  or  a  promissory  note  for  the  debt 
cannot,  during  the  currency  of  the  bill  or  note, 
obtain  a  receiving  order.  Till  the  bill  is  dis- 
honoured it  must  be  treated  as  payment  of  tho 
debt. 

Fey,  L.J. — ^I  agree. 

Cotton,  L.J. — I  wish  to  add  that  our  decision 
might  have  been  very  different  if  an  adjudication 
of  bankruptcy  had  been  made,  for  in  that  cas^ 
the  other  creditors  would  have  acquired  an 
interest.  But,  as  it  is,  I  think  we  can  discharge 
the  receiving  order.  ^^^j  ^^^^ 

Solicitor  for  the  appellant,  C.  B.  Steele. 
Solicitors  for  the  respondent,  Spyer  and  Son. 


Friday,  April  4. 

(Before  Brett,  M.B.,  BaggalIiAT  and  Libsut, 

L.JJ.) 

Beg.  r.  The  Oveesebes  op  the  Paeish  op 

TONBEISGE.  (a) 
AFPE.Ui  FEOU  the  queen's  BENCH  DIVISION. 

Burial  board — District  having  a  separate  htuial 
ground— 18  ^  19  Vict.  c.  128,  ».  12. 

By  18  ^  19  Vict.  e.  128,  s.  12,  the  vestry,  or  oneeting 
in  the  nature  of  a  vestry,  of  any  pansh,  tovmshvp, 
or  other  district  not  separately  maintairiitig  its 
own  poor,  which  has  heretofore  had  a  separate 
burim  ground,  may  appoint  a  burial  board,  and 
from  time  to  time  supply  vacancie*  therein,  and 
inay  exercise  the  same  powers  of  authorisatiov, 
approval,  and  sanction  i»  relation  to  such  burial 
board  and  such  other  potcers  as  are  rested  in  th-e 

(./)  Beportnl  by  P.  R  UlTfUl.xs,  Esq.,  Biirrister-at-l*w. 
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vettry  of  a  paritk  teparately  maintaining  its 

own  poor. 
Held,  that  thds  aection  applies  to  a  district  having  a 

separate    burial    ground,    but    not    separately 

maintaining  Us  own  poor,  which  is  part  of  a 

district  already  having  a  legally  constituted  bvrial 

board. 
Judgment  of  Field  and  Mailiew,  J  J.  reversed. 
This  was  an  appeal  on  behalf  of  the  Southborongh 
Bnrial  Board  from  the  judgment  of  Field  and 
Mathew,  JJ.  discharging  a  rule  lore,  mandamus 
directing  the  overseers  of  Tonbridge  to  levy  and 
pay  the  sum  of  292J.  10*.,  the  expenses  of  the  said 
l>oard,  on  the  ground  that  the  inhabitants  of 
Southborough  had  no  power  to  constitute  a  sepa- 
rate burial  Doard  for  the  district  of  St.  Thomas 
and  St.  Peter. 

The  facts  were  stated  in  a  special  case,  which  is 
set  out  in  the  report  in  the  court  below,  40  L.  T. 
Eep.  N.  S.  170. 

Sir  H.  8.  Oiffa/rd,  Q.C.,  F.  Meadows  Wliite,  Q.C., 
and  Archibald,  for  the  appellants. 

Charles,  Q.C.,  Lwmley  Smith,  Q.C.,  and  Candy, 
for  the  respondents.    , 

The  arguments  are  sufficiently  noticed  in  the 
judgments. 

Beett,  M.R. — ^The  longer  I  sit  as  a  judge  the 
more  strongly  I  come  to  the  opinion  that  in  con- 
struing an  Act  of  Parliament  the  safest  mode  of 
interpretation  is  to  construe  the  words  according 
to  their  ordinary  meaning  and  construction  in  the 
English  language,  as  used  with  reference  to  the 
subject-matter  with  which  they  deal.  There  is 
hardly  any  Act  of  Parliament,  certainly  none  in 
which  the  language  is  not  absolutely  plain,  where 
difficulties,  inconvenience,  and  alleged  injustice 
may  not  arise,  and  the  moment  one  allows  oneself 
to  go  into  those  considerations  one  inevitably  gets 
into  a  state  of  doubt,  and  unless  there  is  some- 
thing which  prevents  one  from  reading  the 
language  according  to  its  ordinary  interpretation, 
both  as  to  words  and  as  to  construction,  interpre- 
tation, and  use  by  people  who  deal  with  the 
subject-matter  of  an  Act  of  Parliament,  it  seems 
to  me  that  it  ought  to  be  so  read.  The  section  to 
which  we  are  called  upon  to-day  to  give  an  inter- 
pretation is  the  12tn  section  of  18  &  19  Yict. 
c.  128.  That  section  says  that  "  The  vestry, 
or  meeting  in  the  nature  of  a  vestry,  of  any  parish, 
new  parish,  township,  or  other  district  — now 
that  district  is  clearly  a  district  which  is  distin- 
guished from  the  parish  or  township — "not 
separately  maintaining  its  own  poor,  and  which 
has  heretofore  had  a  separate  burial  ground  " — 
that  is,  before  the  passing  of  this  Act  has  had  a 
separate  burial  ground — "  may  appoint  a  burial 
board."  Now  it  is  admitted  that  those  words, 
used  in  their  ordinary  grammatical  sense,  and 
idiom  and  construction,  apply  precisely  to  this 
district  of  Southborongh.  They  apply  exactly  in 
terms.  But  it  is  urged  that  nevcrtneless  we  are 
not  to  apply  them  exactly  in  their  terms,  that 
they  are  not  to  be  read  as  their  terms  would 
require  one  to  read  them  if  there  is  nothing  to 
prevent  their  being  so  read.  It  was  argued  before 
ns  that  there  were  two  lines  of  consideration 
which  obliged  us  to  read  them  and  to  apply  them 
otherwise  than  in  their  ordinary  sense  as  applied 
to  parishes,  burial  grounds,  and  burial  boards. 
In  the  first  place,  it  was  urged  that,  if  they  are 
considered  according  to   their  ordinary   gram- 


matical constiniction,  they  would  be  found  to  be 
practically  in  contradiction  to  other  sections 
in  a  series  of  Acts  of  Parliament  which  are 
to  be  read  as  one,  and  which  apply  to 
bnrial  boards  and  districts.  If  it  had  been 
found  that  reading  them  in  their  ordinary 
sense  they  would  contradict  other  enactments, 
but  reading  them  in  a  sense  which  they  are 
capable  of  being  read,  though  not  in  an  ordinary 
sense  they  would  not,  then  I  agree  that  the  proper 
construction  would  be  to  read  all  the  enactments 
together,  so  that  they  should  not  contradict  each 
other.  But  I  have  lieen  unable  to  discover  that, 
by  reading  this  enactment  in  its  ordinary  sense, 
it  would  be  fonnd  to  bo  practically  contradictory 
to  any  other  enactments.  Therefore  the  argu- 
ment comes  to  this,  that  if  it  is  read  in  its  ordi- 
nary sense  it  would  produce  great  inconvenience ; 
and  it  is  also  urged  that  if  read  in  its  ordinary 
sense  it  will  produce  a  great  injustice.  Now, 
with  regard  to  the  question  of  inconvenience,  I 
think  it  is  a  most  dangerous  doctrine.  If  an 
enactment  is  such  that  by  reading  it  in  its  ordi- 
nary grammatical  sense  a  palpable  injustice  is 
produced,  whereas  by  reading  it  in  a  sense  in 
which  it  is  capable  of  being  read,  although  not 
exactly  its  oroinary  sense,  no  injustice  is  pro- 
duced, then  I  admit  at  once  that  it  must  always 
be  assumed  that  the  Legislature  intended  the  Act 
to  be  so  read  as  to  produce  no  injustice,  and  that 
it  should  not  be  read,  if  possible,  so  as  to  produce 
a  palpable  injustice.  Tlie  question  seems  to  me 
to  be  reduced  to  this,  does  the  reading  of  this 
section  in  its  ordinary  sense  as  applied  to  the 
subject-matter  produce  any  absurd  inconvenience 
or  palpable  injustice  ?  The  alleged  inconvenience 
is  that  there  will  be  two  burial  boards,  that  a 
minor  board  will  be  dealing  with  this  district,  and 
a  larger  board  can  also  deal  with  the  district. 
But  what  is  the  inconvenience  ?  The  only  incon- 
venience that  is  suggested  is  this,  that  it  is 
inconvenient  that  the  people  living  in  the  district 
should  have  to  pay  for  the  maintenance  and  con- 
struction of  both  grounds.  Therefore  the  incon- 
venience alleged  is  the  same  thing  as  the  injustice 
that  has  been  suggested.  There  is  no  incon- 
venience of  working.  In  this  case  it  cannot  be 
said  it  is  inconvenient  that  the  one  board  should 
manage  one  ground  and  the  other  board  should 
manage  the  other  ground.  The  inconvenience,  if 
examined,  is  the  same  as  the  injustice  in  this  case. 
Xow,  what  is  the  injustice?  The  alleged  injus- 
tice is,  that  people  may  be  obliged  to  bear  a  double 
burden.  Now,  w^iich  people  would  be  obliged  to 
bear  a  double  burden,  if  either?  Not  the  people 
of  the  larger  district ;  they  do  not  bear  any  aouble 
burden.  It  was  suggested  by  Mr.  Charles  that 
there  was  an  injustice  on  the  larger  di.<!trict, 
because  it  might  render  the  people  of  the  minor 
district  less  able  to  contrioute  to  the  whole. 
That  is  too  infinitesimal  for  any  practical  appli- 
cation. There  is  no  danger  of  such  a  thing. 
The  alleged  injustice  is  upon  the  inhabitants  of 
the  minor  district.  Now,  of  course,  if  the  effect 
of  allowing  them  to  appoint  a  burial  board  of 
their  own  is,  ipso  facto,  to  get  rid  of  the  burial 
board  of  the  larger  district  with  regard  to  them, 
then  there  is  no  injustice  at  all ;  therefore,  if  we 
should  come  to  the  clear  conclusion  that  by 
appointing  a  board  in  their  own  district  they  get 
rid  altogether  of  the  board  of  the  larger  district, 
then  there  would  be  no  possible  injustice.    But 
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we  must  decide  this  case  on  the  assumption,  -which 
I  think  myself  it  is  very  likely  will  be  the  result, 
that  after  the  appointment  of  a  district  burial 
board  the  inhabitants  of  the  minor  district  will 
be  still  liable  to  pay  rates  in  respect  of  the  larger 
burial  board  for  its  maintenance,  and  for  the 
maintenance  and  perhaps  the  charges  of  further 

furchases  of  burial  ground  for  the  larger  district, 
assume  and  take  that  to  be  so.    Where  is  the 
injustice  P    It  ab  said  that  there  is  an  injustice 
upon  these  people  because  they  will  have  to  pay 
double  rates.    But  is  it  not  an  obligation  upon 
them  ?    It  is  their  own  choice  by  their  own  free 
will.    There  is  no  injustice  in  allowing  people  to 
pay  double  rates,  but  there  might  be  au  injus- 
tice if  they  were  prevented.    •  It  has  been  sug- 
gested during  the  argument  that,  if  there  be  a 
large  parish  and  a  district  at  one  end  of  it  which 
becomes  rich  and  populous,  because   there  has 
been  a  board  at  one  time  appointed  for  the  whole 
parish  when  circumstances  were  different,  which 
t)oard  cannot  be  got  rid  of,  therefore  the  rich 
district  at  one  end  of  the  parish,  for  its  own 
purpose    and   for   its  own    convenience  clearly 
desiring  to  have  a  separate  board  of  its  own  and 
a  separate  ground,  never  shall  be  allowed  to  do 
so;   and    because  when  the  circumstances  were 
different  there  was  a  burial  board  for  the  whole 
parish,  the  district,  the  circumstances  of  which 
have  altered,  is  to  be  prevented  from  exercising 
its  own  will  which  otherwise  it  might.     It  seems 
to  me  that  upon  a  balance  of  injustice  it  is  more 
unjust  to  prevent  people  from  doing  what  they 
want,  without  interfering  with  other  people,  sub- 
jecting  themselves  only  at  their  own  will  and 
pleasure  to  pay  an   increased    amount,   namely, 
double  rates.    The  injustice  seems  to  me  to  cut 
against  the   argument  for  which    it   has   been 
brought  forward.     I  can  see  no  injustice  at  all 
which  will  be  occasioned  by  reading  this  section 
in  its  ordinary  grammatical   English  sense,  as 
applied  to  the  subject-matter.    Therefore,  in  my 
opmion,  we  ought  to  stand  by  the  golden  rule, 
and  read  this  section  accordmg  to  its  ordinary 
sense  as  applied  to  the  subject-matter.    And  if 
we  do,  it  applies  in  terms  and  in  construction 
precisely  to  this  district.   And,  if  so,  this  district 
was  entitled  to  form  a  burial  board,  and  a  board 
so  formed  is  a  legal  burial  board.     I  do  not  pre- 
tend to  si^r  it  is  not  diflScult ;  these  things  are 
always  difficult.    I  cannot  gather  from  the  judg- 
ment of  Field,  J.  exactly  whether  he  acted  upon 
the  view  that  there  was  something  in  the  statutes 
inconsistent  with  this  section  read  in  its  ordinary 
terms,  or  on  the  ground  that  this  was  unjust.     If 
he  came  to  the  conclusion  on  the  ground  that  it 
was  unjust,  I  confess  that  the  injustice  does  not 
strike  me  as  it  must  have  struck  him.    I  cannot 
see  that  any  of  the  cases  which  have  been  cited 
are  at  all  m  conflict  with  the  decision  we  now 
come  to.    There  are  some  expressions  in  the  judg- 
ment of  Blackburn,  J.  in  Meg,  v.  The  Overseers  of 
Walcot  8t.  Swithin  (6  L.  T.  Rep.  N.  S.  32-5;    2 
6.  &  S.  571)  which  seem  to  be  in  favour  of  the 
view  that  a  double  burial  board  and  the  results 
of  it  would  be  absurd,  and  there  are  some  expres- 
sions of  Crompton,  J.  in  the  same  case  that  seem 
to  show  there  was  still  a  lingering  doubt  in  his 
mmd  whether  they  might  not  be  unjust.    But, 
as  I  say,  I  cannot  see  the  absurdity,  and  after 
due  consideration  I  cannot  entertain  a  doubt,  and 
I  do  not  think  there  is  anything  in  that  judg- 


ment which  ought  to  overrole  the  opinion  which 
I  have  formed. 

Baggailay,  L.J.— As  the  other  members  of  the 
court  have  a  clear  opinion  that  this  appeal  should  be 
allowed,  my  dissent,  even  if  I  expressed  any,  would 
be  immaterial  to  the  decision  of  the  case ;  but  I  feel 
bound  to  say  that  throughout  the  argument  I  have 
entertained  considerable  doubts,  and  those  doubts 
have  not  been  altogether  removed.    At  the  same 
time  my  doubts  are  not  sufficient  to  induce  me  to 
say  that  I  dissent  from  the  judgment  which  the 
other  members  of  the  court  think  should  be  pro- 
nounced,    I  am  desirous  of    stating  what  my 
doubts  are.    TUm  original  Act  of  Parliament  (15 
&  16  Vict.  c.  85)  had  for  its  main  object  the  dis- 
continuance of  burials  within  the  metropolis,  and 
making  provision  for  other  burial  grounds.     That 
Act  of  Parliament  was  confined  to  parishes  in 
their  integrity.    I  look  to  the  definition  of  the 
word  parish,  and  I  find  that  a  parish  is  a  particular 
place  having  separate  overseers  of  thepoor,  and 
separately  maintaining  its  own  poor.    Then  I  also 
look  for  the  definition  of  the  word  overseer.    It 
is  explained  as  any  person  authorised  to  collect 
the  rate  for  the  relief  of  the  poor.    Then  came 
the  Act  16  &  17  Vict.  c.  134,  which  in  effect 
extended  all  the  provisions  of  the  Act  which 
previously    applied  to   the    metropolitan   burial 
grounds.    There  again  it  was  limited  to  parish. 
Then  we  have  18  &  19  Vict.  c.  128,  a  provision 
which  deals  with  parishes  as  a  whole.    And  it  is 
considered  desirable  to  extend  or  to  alter  those 
provisions,  and  therefore  this  12th  section  of  the 
Act  of  18  <fc  19  Vict.  c.  128  provides  that  burial 
boards  may  be  appointed  for  districts  forming 
portions  of  a  whole  parish  in  such  cases  as  where 
the  district  is  not  separately  maintaining  its  own 
poor,  and  has  heretofore  had  a  separate  burial 
g[round.    There  can  be  no  question  at  the  present 
time  that  the  Southborougn  district  had  its  own 
separate  burial  ground,  and  it  is  not  separately 
maintaining  its  own  poor.    If  I  follow  the  cir- 
cumstances aright,  from  what    appeared  in  the 
case  of  Viner  v.  The  Overaeera  of  Tonbridge  (2  E. 
&  E.  9 ;  28  L.  J.  251,  M.  C.)  the  Southborongh 
district  had   had    its   separate    burial   ground, 
namely,  a  yard  adjoining  the  church,  for  twenty 
odd  years  before  any  of  these  Acts  were  passed, 
and  there  cannot  be  a  doubt  that  it  is  a  n:iatter  of 
considerable  inconvenience  that  the  inhabitants 
of  this  district  should  only  have  a  burial  ground 
two,  three,  or  four  miles  from  their  own  church 
away  from  where  most  of  them  live.    I  suppose 
they  were  outvoted  at  the  meeting.    Now  I  think 
it  must  be  admitted  that,  if  this  section  stood  by 
itself,  considered  entirely  by  itself,  it  would  be 
sufficient  to  embrace  the  case  which  has  arisen, 
and  would  entitle  the  board  actually  appointed  for 
the  district  to  call  upon  the  overseers  of  Tonbridge 
for  the  amount  of  the  expenses  of  enlarging  the 
Southborongh  ground.      But,  although  in  con- 
struing these  provisions  in  Acts  of  Parliament  I 
fuUy  assent  to  what  the  Master  of  the  Bolls  has 
said  as  to  giving  wordo  their  simple  meaning  and 
interpretation,  still  where  you  have  one  Act  with 
express  provisions  to  be  read  with  another,  its 
interpretation  may  be  affected  by  reference  to 
those  other  Acts  ot  Parliament.    I  should  rather 
treat  them  together.    It  is  argued  by  Mr.  Charles 
and  Mr.   Smith    that  when  a  bunal    board    is 
appointed  for  the  whole  of  a  district  there  is  no 
provitiion  for  the  appointment  of  a  burial  board 
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or  gronnd  or  the  maiatenance  of  a  gronnd  for 
a  portion  of  an  entire  district.  Certainly  that 
donbt  has  pressed  upon  my  mind  all  the  way 
through.  That  donbt  is  to  some  extent  removed 
when  I  come  to  take  into  consideration  the 
5th  section  of  the  still  later  Act  (20  &  21  Vict.  c. 
81),  which  Kives  an  express  power  of  dealing  with 

gortiona  of  a  district  for  the  appointment  of  a 
orial  board.  It  indicates  the  general  view  of  the 
Legislature  that  there  was  a  power  of  dealing 
with  portions  of  a  district  even  if  a  board  were 
appointed  for  the  whole.  I  have  to  read  sect.  6 
of  that  later  Act  in  connection  with  the  other 
sections,  and  to  some  extent  that  removes  the 
doubts  which,  if  sect.  12  of  18  &  19  "Vict.  c.  128, 
and  those  precedLig  had  stood  alone,  I  should 
have  entertained.  The  doubts  upon  my  mind 
have  not  been  wholly  removed.  They  do  not 
amount  to  sufficient  to  cause  me  to  say  I  dissent. 
I  may  perhaps  say  that  the  case  has  been  so 
thoroughly  and  completely  argued  that  no  advan- 
tage would  have  been  obtained  by  adjournment 
for  further  consideration. 

LiHDLEY,  L.J. — ^It  is  impossible  to  read  these 
Acts  of  Parliament  without  sajing  that  there 
are  obscurities  and  difficulties.  Now  the 
question  which  we  have  to  decide  is  one  very 
easily  asked,  but  not  so  easily  answered.  We 
have  got  this  state  of  things :  An  ecclesiastical 
district  was  carved  out  of  the  old  mother  parish 
of  Tonbridge  under  1  &  2  Will.  4,  c.  38,  that  is, 
St.  Peters,  Southborongh.  St.  Peters,  South- 
borough,  has  a  burial  gronnd.  Southborongh  is 
subdivided  for  some  purposes  by  having  another 
district  carved  out  of  it,  St.  Thomas,  which  was 
done  in  1871.  I  do  not  think  myself  the  last 
point  is  material  to  the  question  we  have  to 
solve,  because,  for  all  the  purposes  with  which  we 
have  to  deal  with  the  district,  St.  Peters  was  a 
district  with  a  burial  ground,  and  not  maintain- 
ing its  own  poor.  Kow  the  rest  of  the  facts 
which  are  material  are  these :  Tonbridge  Wells 
is  also  a  district  which  was  a  long  time  ago  carved 
out  of  the  same  old  mother  parish  of  Tonbridge. 
Tonbridge  Wells  has  a  buriu  ground  of  its  own. 
Now  the  Acts  of  Parliament  which  were  passed 
before  1855  relating  to  these  matters  applied  to 
parishes.  As  the  Act  of  1855  expressly  states, 
it  was  found  necessary  to  amend  these  Acta  and 
make  further  provision  for  the  burial  of  the  dead. 
And  provision  is  made  in  sect.  12  for  districts 
which  were  not  parishes.  If  we  look  only  at  the 
language  of  sect.  12  it  is  impossible  to  deny  that 
this  case  comes  within  its  terms.  The  language 
of  that  section  exactly  meets  the  present  case. 
Tonbridge  is  the  mother  parish  minus  Tonbridge 
Wells.  Is  that  any  reason  why  a  district  in  tne 
mother  parish  of  Tonbridge  should  not  have 
another  mirial  board  ?  I  can  see  no  reason  for 
drawing  the  distinction  between  the  real  old 
mother  parish  having  its  own  burial  board,  and 
such  a  district  aa  Tonbridge  mintu  Tonbridge 
Wells.  In  either  case  it  appears  to  me,  if  you  once 
find  it  falls  within  sect.  12,  that  there  is  none. 
The  fact  that  there  may  be  two  jurisdictions 
appears  incidentally  from  that  Act  of  1860 
(23  &  24  Vict.  c.  64),  to  which  Mr.  Charles  has 
referred.  Sect.  5  runs  thus :  "  Where  any  parish 
or  place  has  been  divided  into  two  or  more  parts 
or  districts  for  all  or  any  ecclesiastical  purposes, 
and  any  one  of  such  parts  has  a  separate  bnrial 
ground,  it  shall  not  be  lawful  for  the  vestrj-,  or 


meeting  in  the  nature  of  a  vestry,  for  such  entire 
parish  or  place  to  appoint  a  burial  board  with- 
out the  approval  of  one  of  Her  Majesty's  Prin- 
cipal Secretaries  of  State."  I  infer  from  this 
that  such  a  thing  was  possible,  that  there  could  be 
a  burial  board  in  a  district  and  also  one  for  the 
whole  parish.  It  is  said  that  the  Act  of  1857 
(20  &  21  Vict.  c.  81),  and  the  second  case  of  Beg.  v. 
The  Overseers  of  Walcot  8t.  BvcUhin  (ubi  sup.)  were 
opposed  to  our  construction  of  18  &  19  Vict, 
c.  128,  8. 12.  It  is  very  true  that  20  &  21  Vict, 
c.  81,  s.  5  having  been  passed,  inconveniences  were 
perceived,  and  an  attempt  was  made  to  prevent 
certain  inconveniences  which  might  flow  from  the 
construction  we  put  upon  18  &  19  Vict.  c.  128,  s.  12. 
But  it  seems  strange  that,  if  there  can  be  a  district 
in  a  parish  which  has  a  burial  board  under 
20  &  21  Vict.  c.  81,  s.  5,  it  should  not  have  the 
same  privilege  under  18  &  19  Vict.  c.  128,  s.  12. 
Under  20  &  21  Vict.  c.  81,  s.  5,  possibly  the  incon- 
veniences are  obviated.  Now  let  us  see  what  the 
inconveniences  are.  The  inconvenience  will  be 
this,  that  the  inhabitants  of  the  district  of  South- 
borough  will,  as  regards  their  burial  board,  be 
subject  to  a  double  rate,  they  will  have  two 
burdens  upon  them.  That  will  be  the  worst.  Who 
imposes  those  burdens  P  They  impose  them  upon 
themselves.  I  do  not  see  any  particular  injustice 
in  that.  I  cannot  see  that  there  is  any  sufficient 
reason  for  saying  that  this  case  is  not  within 
sect.  12.  For  these  reasons  it  appears  to  me 
the  true  construction  to  be  put  upon  the  statute 
i%  that  given  by  the  Master  of  the  Bolls. 

Appeal  allowed.     Order  for  a  peremptory  mail' 
damus  suspended/or  a  matUh. 

Solicitors  for  the  prosecution,  TiUeard,  Oodden, 
and  Holme. 
Solicitors  for  the  defendants,  White  and  Bout. 


Monday,  Ang.  4. 

(Before  Bkett,  M.B.,  Boweh  and  Fby,  L.JJ.) 

Cripps  v.  Judge  akd  akotheb.  (a) 

APPEAL  PKOM  THE  QCEEN's  BENCH  DIVI8I0K. 

Employers'  Liability  Ad  1880  (43  ^  44  Vict.  c.  42), 
«.  1  (1),  «.  2  (1) — Defect  of  machinery  or  plant — 
Negligence  of  employer. 

By  the  Employers'  LiabilUy  Act  1880  (43  4-44  Vict, 
e.  42),  «.  1  (1),  "tvhere,  after  the  commencemetU  of 
this  Act,  personal  injury  is  caused  to  a  worknMn 
(1)  hy  reason  of  any  defect  in  the  condition  of  the 
ways,  works,  machinery,  or  plant  connected  with 
or  used  in  the  business  of  the  employer  . 
tlie  workman  .  .  .  shaU  have  the  same  riglU 
of  compensation  and  remeddes  against  tlie 
employer  as  if  the  workman  had  not  been  a 
workman  of  nor  in  tlie  service  of  t)ie  employer  imt 
engaged  in  his  work."  By  sect.  2  "  a  loorkman 
shall  not  be  entitled  under  this  Act  to  any  right  of 
competisation  or  remedy  against  the  employer 
.  .  .  (1)  under  sub-sect.  1  of  sect.  1  unless  the 
defect  therein  mentioned  arose  from  or  had  not 
been  discovered  or  remedied  owing  to  the  negli- 
gence of  the  employer  or  of  some  person  in  the 
service  of  the  employer  and  entrusted  by  him  with 
tlie  duty  of  seeing  that  the  ways,  works,  tnaehittery, 
or  plant  were  in  proper  condition." 

Plaintiff,  a  carpenter,  was  employed  by  cZe/endanfo, 

(a)  Beported  b;  P.  R  HuTCHiKe,  E«q.,  B»nlater«t^n'. 
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who  were  builders,  and  in  tlie  course  of  his  employ- 
ment had  to  descend  a  ladder.  A  scaffold,  which 
too*  put  up  voder  the  direction  of  one  of  the 
defendants,  rested  on  and  was  supported  by  the 
ladder.  When  plaintiff  stepped  on  tlie  ladder  it 
broke  in  two  and  ha  fell  and  was  injured.  In  an 
action  to  recover  damages  for  the  injury  tJis  jury 
found  thai  the  ladder  was  iiisuffi^ent  for  the 
purpose  for  which  it  was  used. 
Held  (dieeharging  a  rule  for  a  no7isuit  or  new  trial), 
that  there  was  evidence  to  go  to  the  jury  of  a  defect 
in  the  eondUion  of  the  machineru  or  plant  toithin 
the  meaning  of  sect.  1  (1),  and  evidence  of  the 
negligence  of  the  employer  within  the  meaning  of 
sect.  2  (1). 

Action  nnder  the  Employers'  Liability  Act  1880 
(43  &  44  Vict.  c.  42)  to  recpver  damages  for  per- 
sonal injury. 

The  plaintiff,  a  carpenter,  was  working  for  the 
defendants,  who  were  builders,  in  a  house  which 
they  were  .erecting.  His  work  was  on  an  upper 
floor,  and  as  the  staircase  was  not  yet  put  up  ho 
had  to  go  up  and  down  by  a  ladder.  One  of  the 
defendants  directed  a  scaffold  to  be  put  up  for 
plasterers  to  stand  on  while  engaged  in  plaster- 
ing the  ceiling.  The  scaffold  consisted  of  a 
platform  of  boards,  one  end  of  which  rested  on  a 
trestle,  which  stood  on  the  upper  floor ;  the  other 
end  of  the  boards  was  supported  by  a  piece  of 
wood,  of  which  one  end  was  let  into  the  wall, 
while  the  other  end  rested  on  one  of  the  mngs  of 
the  ladder,  which  stood  inside  the  house  leaning 
against  the  wall.  The  plaintiff  stepped  on  the 
ladder  to  get  down  from  the  upper  floor,  and  as 
soon  as  he  did  so  the  two  sides  of  the  ladder 
broke  in  two,  and  the  plaintiff  fell,  and  was 
injured  by  the  boards  of  the  platform,  which  fell 
on  him. 

At  the  trial  in  the  Watford  County  Court  the 
following  questions  were  left  to  tlje  jary : 

If  the  ladder  was  fit  to  be  used  for  the  pur- 
poses for  which  it  was  being  used  at  the  time  of 
the  accident. 

And  if  it  was  so  placed  and  used  under  the 
directions  or  instructions  of  Mr.  Judge  (the  defen- 
dant) at  the  time. 

The  jury  intimated  that  they  assessed  plaintiff's 
damages  at  15L,  considering  the  ladder  insuffi- 
cient for  the  purposes  for  which  it  was  being 
used  at  the  time  of  the  accident,  and  seeing  also 
that  the  platform  and  ladder  had  been  placed  and 
waa  being  used  under  the  directions  and  instruc- 
tions of  Mr.  Judge,  one  of  the  defendants. 

A  rule  was  refused  by  the  Divisional  Court. 
Afterwards  the  Court  of  Appeal  granted  a  rule 
nisi  to  set  aside  the  verdict  and  judgment,  and 
enteranonsnit,  or  for  anew  trial,  upon  the  ground 
that  no  evidence  of  any  negligence  on  the  part 
of  the  defendants  was  given  by  the  plaintiff  to 
support  the  verdict  in  his  favour. 

Morten,  for  the  plaintiff,  showed  cause.— -There 
was  evidence  of  a  defect  in  the  condition  of  the 
plant,  and  of  negligence  on  the  part  of  the  defen- 
dants. It  is  clear  from  the  way  in  which  the 
ladder  broke  that  it  was  unfit  for  the  purpose  for 
which  it  was  used,  namely  to  support  tne  scaffold, 
and  it  was  used  for  that  purpose  under  the  direc- 
tion of  one  of  the  defendants.  Heske  v.  Samuel- 
son  (12  Q._  B.  Div.  30)  is  conclusive  in  favour  of 
the  plaintiff. 


Uuegg,  for  the  defendants,  was  called  on  to 
support  the  rule.— The  decision  in  Heske  v. 
Sarmielson  {ubi  sup)  is  not  binding  upon  this 
court.  Even  if  there  was  a  defect  in  the  condition 
of  the  plant  or  machinery  within  the  meaning  of 
sect.  1  (1),  the  plaintiff  cannot  recover  unless  the 
case  comes  within  sect.  2  (1),  and  there  is  no 
evidence  of  negligence  of  the  employer  within  the 
meaning  of  that  provision. 

Bkett,  M.R. — I  am  of  opinion  that  there  was 
evidence  in  this  case  which  it  was  right  to  leave 
to  the  jury.  The  scaffold,  which  rested  on  the 
ladder,  was  proved  to  have  been  put  up  nnder  the 
personal  control  and  superintendence  of  the 
defendwat  Judge,  and  altnongh  there  was  no 
evidence  that  each  part  was  not  sound,  the  question 
was  whether  the  whole  arrangement  as  it  was 
used  was  in  a  safe  condition,  and  that  question 
was  left  to  the  jnry-  In  my  opinion  there  was 
evidence  on  which  it  could  rightly  be  left  to  them, 
and  they  have  found  that  the  liidder  was  insuf- 
ficient for  the  purpose  for  which  it  was  being  used 
at  the  time  oi  the  accident.  The  question  as  tu 
the  interpretation  of  the  statute  was  brought 
before  the  court  in  the  case  of  Heske  v. 
Samuelsort  (12  Q.  B.  Div.  30),  where  Lord 
Coleridge,  C.J.  said  in  giving  judgment;  "The 
question  is  whether  the  fact  that  the  machine 
was  unfit  for  the  purpose  for  which  it  was  applied 
constitutes  a  defect  in  its  condition  within 
43  &  44  Yict.  c.  42.  The  question  really  almost 
answers  itself.  If  it  was  not  in  a  proper  con- 
dition for  the  purpose  for  which  it  was  applied, 
there  was  a  defect  in  its  condition  within  the 
meaning  of  the  Act."  I  think  the  decision  in 
that  case  was  right,  and  that  it  governs  the 
present  case.  Although  each  part  might  be  suf- 
ficient, if  the  whole  arrangement  was  defective 
there  was  a  defect  in  the  condition  of  the  plant 
or  machinery  for  whioh  the  defendants  are  liable 
under  the  statute. 

Bowzv,  L.J. — I  am  of  the  same  opinion.  I 
agree  that  Heske  v.  Sam/udaon  {ubi  sup.)  was 
nghtly  decided,  and  eovems  the  pesent  case.  It 
was  the  only  logical  decision  possible. 

Fry,  L.J. — I  am  of  the  same  opinion.  I  think 
there  was  evidence  to  go  to  the  jury  of  a  defect 
in  the  condition  of  the  plant  or  machineiy,  and 
also  evidence  of  the  negligence  of  the  employer 
within  the  meaning  of  sect.  2  (1). 

Euie  Aiseharged. 

Solicitors  for  plaintiff,  Bhaen  and  Boseoe. 

Solicitors  fordefendsntSiTTofoon,  8on»,KDAEooyn. 


Thwrsday,  April  29. 

(Before  Bkett,  M.R.,  Bowen  and  Fey,  L.JJ.) 

The  Winston,  (o) 

APPEAL     PBOM     THE     PHOBATE,     DIVOBCE,     AND 
ADMIBALTY  DIVISION. 

CoUision—CompiiUory  pilotage—Patting  through 
the  lim^  of  a  pilotage  district— EuemptiotC— 
Merchant  ShAppvng  Act  Amendment  Act  1862 
(26  ^  26  Vict.  e.  63),  s.  41. 

Where  a  steamship  puts  into  a  port  within  a 
pilotage  district  for  the  purpose  of  coaling  whilst 
bound  on  a  voyage  between  two  places  otitside 

(a)  Beported  by  J.  r.  .\Ki'iXAt.L  and  F.  W.  HAlKEs,  £a  ir«., 
BarrtoMn-at-Lsv. 
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ttuA  dittrict,  although  she  u  only  passing  through 
•ud^  Aigbrid,  she  is  not  exempt  from  compulsory 
pQotage  vnder  the  provisions  of  sect.  41  of  the 
Me/rehamt  Shipping  Act  1862,  as  that  section  pro- 
vides that  the  exemptions  shall  not  attend  to  ships 
loading  and  discharging  therein,  and  such  load- 
ing atM  discharging  is  not  confined  to  cargo  but 
esdends  to  coaling. 

This  was  an  appeal  from  the  judgment  of  Sir 
James  Hansen  in  a  damage  action  m  rem  against 
the  steamship  Winston  for  damages  arising  out 
of  a  collision  between  that  vessel  and  the  steam- 
ship Warwick  Castle  in  Dartmouth  Harbour,  by 
which  he  had  found  that  the  Winston  was 
exempted  from  blame  on  account  of  her  being 
compulsorily  in  charge  of  a  pilot. 

The  facts  of  the  case  are  fully  set  out  in  the 
report  of  the  case  in  the  court  below  (4^  L.  T. 
Bep.  N.  S.  408;  5  Asp.  Mar.  Law  Cas.  143). 

The  question  at  issue  which  had  been  decided 
against  the  plaintiffs  in  the  court  below,  and 
from  which  the  plaintiffs  now  appealed,  was 
whether  a  vessel  which  is  passing  through  a 
district  where  pilotage  is  compulsory,  stops 
within  that  district  for  the  purpose  of  coaling 
onl^,  and  not  for  taking  in  cargo,  is  bj  the  pro- 
visions of  the  Merchant  Shipping  Act  1862, 
B.  41,  compelled  to  take  a  pilot ;  that  is, 
whether  the  words  "  loading  and  discharging  " 
in  that  section  are,  or  are  not,  to  be  construed  as 
relating  strictly  to  cargo. 

The  section  of  the  Act  is  as  follows  : 

41.  The  nuusten  and  owners  of  aUps  paiBing  throngh 
Uie  limits  of  any  pilotagfe  dlEtriot  in  the  United  Kingdom 
on  their  voysge  between  two  plaoee,  both  aitoate 
cat  of  anoh  diatriota,  ahsU  be  exempted  from  any  obU- 

Stion  to  employ  a  pilot  within  anoh  distriot :  Provided 
at  the  exemption  contained  in  thia  aeotion  ahiUl  not 
B^ply  to  ahips  loading  or  diachareing  at  any  place  ritnate 
withm  anoh  district,  or  at  any  phoe  aitnato  above  anoh 
distriot  on  the  aame  river  or  its  tribntaries. 

Cohen,  Q.C.,  Bruce,  Q.C.,  and  /.  P.  AspinaU  for 
the  appellants.— The  41st  section  of  the  Merchant 
Shippmg  Act  1862  would  certainly  not  apply  if  the 
vessel  had  put  in  for  the  purpose  of  gettmg  a  new 
sail  or  a  new  anchor,  and  it  ou^ht  not  to  apply  to 
a  loading  of  coals.  The  following  cases  were  also 
cited: 

Clyda  Navigation  CommiMtonera  v.  Barclay,  L.  Bep. 

I  App.  Cas.  790;  3  Asp.  Mar.  Law  Cas.  SSO ; 
The  Omeral  Bteam  Navigation  Company  v.  JBritith 
and  Colonial  Btecrni  Navigation  Company,  li.  Bep. 
8  Ex.  880;  8  Mar.  Law  Cas.  O.  S.  1^,  237 ;  19 
L.  T.  Bep.  N.  8.  357 ;  20  lb.  581 ;  87  L.  J.  194,  Ex. ; 
SBXh.Vr; 
The  Lion,  L.  Bep.  2  P.  C.  525 ;  3  Mar.  Law  Cas. 
O.  S.  133,  266;  18  L.  T.  Bep.  N.  S.  803;  37  L.  J. 
80,  Adm. 

W.  G.  F.  PhMldmore  and  Badkes,  for  the  respon- 
dents, were  not  called  upon. 

Bkett,  M.B. — The  sole  ouestiou  here  is,  what 
is  the  meaning  of  25  &  26  Yict.  c.  63,  s.  41,  as 
applied  to  this  case.  Now,  it  certainly  applies  to  a 
place  within  a  pilotage  district,  which  was  not  the 
original  port  of  loading  or  the  original  port  of 
discharging  the  ship,  it  deals  with  the  case  of 
some  intermediate  part  of  the  voyage.  What  is 
the  difficulty  here  P  It  has  been  thonght  extremely 
hard  that,  because  a  ship  passed  through  a  por- 
tion of  the  district  without  any  intention  of 
stopping  there  at  all  (because  the  words  of  the 
original  Act  of  Parliament  speak  of  being  bound 
to  make  a  signal  for  and  to  take  a  pilot  whilst 


within  the  district),  a  pilot  should  go  on  board, 
not  for  the  purpose  of  amusing  himself,  but  for  the 
purpose  of  getting  pilotage  fees,  and  therefore 
the  present  Act  superseded  the  379th  section  of 
the  Act  of  1854,  where  it  was  made  a  part  of  the 
exemption  that  if  the  ship  was  passing  through 
she  was  exempt,  but  if  she  anchored  she  would 
not  be  exempt.  Now  I  have  no  doubt  that  some 
ingenious  person  immediately  argued  thus  upon 
some  given  case  :  that  if  a  ship  dropped  her  anchor 
for  the  purpose  of  turning  her  round,  not  for 
the  purpose  of  doing  anything  in  the  place, 
but  merely  because  the  wind  was  adverse  or  too 
light,  and  she  got  under  a  headland,  that  never- 
theles<>  she  was  bound  to  have  a  pilot ;  and  some 
ingenious  person  arguing  thus  thought  it  was 
intended  to  impose  the  liability  by  way  of  proviso 
on  the  exemption,  so  that,  although  the  ship  is 
in  the  district  in  an  intermediate  part  of  her 
voyage,  and  in  that  sense  is  passing  through, 
that  nevertheless  if  she  does  something,  although 
she  is  passing  through  in  one  sense,  she  must  take 
a  pilot.  Then  it  was  found  that  these  words, 
"  whilst  at  anchor,"  would  not  do,  and  so  they 
were  obliged  to  look  for  something  else,  and 
they  have  looked  for  something  else  which  is 
substantial.  It  would  not  do  to  say  "using  a 
port,"  that  might  be  misunderstood,  because 
they  have  said  that  where  a  ship  (though 
in  one  sense  she  is  passing  through)  goes 
into  a  port  for  a  definite  purpose,  such 
as  loading  or  discharging,  then  she  must 
have  a  pilot.  If  they  had  meant  to  say 
loading  or  discharging  mercantile  cargo,  nothing 
would  nave  been  so  easy  as  for  them  to  have  said 
so.  If  it  only  applies  to  cargo  on  board  a  ship 
for  freight  purposes,  it  would  not  apply  to  a  yacht 
or  to  a  mere  passenger  ship.  Why  should  it  not  P 
It  merely  means  that  this  is  the  test  of  her  not 
being  merely  passing  through ;  it  is  not  a  mere 
momentary  stoppage,  it  is  not  a  mere  stoppage 
which  they  cannot  help  by  stress  of  weather,  it  is 
one  in  which  she  must  obviously  and  necessarily 
bring  herself  to  an  anchor.  It  is  goingin  for  a 
definite  purpose  to  load  or  unlo»i.  There  is 
nothing  m  the  language  of  the  section  which  con- 
fines it  to  loading  or  discharging  mercantile 
cargo.  Why  should  there  be,  the  reason  of  the 
thing  being  to  the  contrary,  the  words  not  being 
put  in  to  limit,  the  reason  of  the  thing  not  being 
limitation  ?  Therefore  it  seems  to  me  yon  must 
give  a  plain  meaning  to  the  words.  If  a  ship  is 
loading  or  discharging,  whichever  it  may  be,  and 
goes  into  the  district,  she  is  bound  to  have  a  pilot 
on  board.  That  is  the  meaning  of  the  statute. 
A  case  has  been  suggested  where  the  ship  has 
been  brought  up  and  substantially  brought  up  for 
a  long  period  in  the  port,  apd  yet  did  not  take  a 
compulsory  pilot.  It  is  unnecessary  to  give  my 
opimou  upon  this,  and  I  shall  reserve  my  opinion 
tul  such  a  case  comes  before  me. 

Fkt,  L.J. — I  am  authorised  by  Lord  Justice 
Bowen  to  say  that  he  concurs  with  the  opinion  of 
the  Master  of  the  Bolls.  It  seems  to  me  that  the 
natural  construction  of  the  word  "loading" 
applies  to  the  present  case,  and  that  it  was  exactly 
this  kind  of  loading  which  was  in  the  contempla- 
tion of  the  Legislature  in  making  this  41st  section 
of  the  Act  of  1862,  and  I  have  therefore  no 
hesitation  in  saying  that  I  am  of  opinion  that  in 
this  case  pilotage  was  compulsory. 

Appeal  dismissed. 
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Solicitors  for  the  appellants,  Parker,  Oarrett, 
and  FarJcer. 

Solicitors  for  the  respondents,  Pritchard  and 
Sons. 

,        Thursday,  June  19. 

(Before   Brett,    M.R.,  Bowen  and  Fby,  L.JJ., 

assisted  by  Nautical  Assessobs.) 

The  John  McInttke.(o) 

on  appeal  phom  butt,  j. 

C60,i»ionr-~Megtilations  for  Preventing  ColUtions  at 
Sea  1880,  art$.  13,  18— Dense  fog — Steainshipe 
— Steam  whigtle. 

Where  those  on  a  tteamsUip  in  a  dense  fog  hear  the 
iohietle  or  foghorn  of  another  vessel  more  than 
once  on  eimerhov)  and  in  the  vicinity  from  such 
a  direction  as  to  indicate  that  the  other  vessel  is 
nearing  them,  it  is  their  duty,  under  art.  18 
of  the  Megulations  for  Preventing  Collisions  at 
Sea,  to  at  onee  stop  and  reverse  her  engines,  so  as 
to  bring  their  vessel  to  a  standstill  in  the  loater. 

This  was  an  appeal  by  the  defendants  in  a  damage 
action  in  rem  from  a  judgment  of  Butt,  J.,  by 
which  he,  on  the  19fch  Dec.  1883,  had  found  the 
steamnfaipe  John  Mclntyre  and  Monica  both  to 
blame  for  a  collision  in  the  North  Sea  on  the  14th 
Sept.  1883. 

The  facts  alleged  on  behalf  of  the  plaintiffs 
were  as  follows : — 

Shortly  after  3.30  a.m.  on  the  14th  Sept.  1883 
the  steamship  Monica,  of  863  tons  net,  was  in  the 
North  Sea,  off  Seabam,  on  a  voyage  from  New- 
castle to  Hamburg.  The  wind  was  light  from  the 
east  and  there  was  a  dense  fog.  The  Monica  was 
heading  about  S.E.  by  E.,  and  was  making  about 
three  knots  an  hour.  Her  regulation  lights  were 
duly  exhibited  and  a  good  look-out  was  being  kept 
on  board  her,  and  her  whistle  was  sounded  regu- 
larly. In  these  circ\m[istances  the  whistle  of  a 
steamer  was  heard  on  the  starboard  boAr  and 
replied  to.  After  three  or  four  blasts  had  been 
heard  and  replied  to  the  helm  was  put  to  star- 
board. Immediately  afterwards  the  masthead 
and  red  lights  of  the  John  Mclntyxe  were  seen 
broad  on  the  starboard  bow,  and  although  the 
helm  was  hard-a-starboarded  and  the  engines 
reversed  full  speed  astern,  the  stem  and  port  bow 
of  the  John  Mclntyre  struck  the  starboard  side  of 
the  Monica  about  midships. 

The  facts  alleged  on  behalf  of  the  defendants 
were  as  follows : — 

Abont  3.40  a.m.  on  the  14th  Sept.  1883  the  steam- 
ship John  Mclntyre,  of  629  tons  registered,  was  in 
the  North  Sea,  off  the  coast  of  Durham,  on  a  voyage 
from  London  to  the  Tyne.  The  wind  was  light 
from  the  N.N.E.,  and  there  was  a  thick  fog.  The 
John  Mclntyre  was  heading  abont  N.N.W.,  and 
making  about  two  knots  an  hour.  Her  regulation 
lights  were  duly  exhibited,  a  good  look-out  was 
being  kept  on  board  of  her,  and  her  whistle  was 
sounded  from  time  to  time.  Under  these  circum- 
stances the  whistle  of  the  Monica  was  heard  about 
four  points  on  the  port  bow,  and  then  heard  twice 
again,  when  it  appeared  to  those  on  the  John 
McIiUyre  that  the  Monica  was  approaching  on  the 
port  bow  so  as  to  involve  risk  of  collision,  and 
although  the  engines  of  the  John  Mclntyre  were 
reversed,  and  immediately  afterwards  reversed 

(a)Beportedby  J.  F.  Abpinall  andF.  W.  Baikes,  Eoqn., 
B«rrii«en-at-I<«w. 


full  speed  astern,  the  starboard  side  of  the  Monica 
struck  the  stem  and  bows  of  the  John  Mclntyre. 

Dec.  19,  1883. — The  action  came  on  for  trial 
before  Butt,  J.,  assisted  by  Trinity  Masters. 

Mybwrgh,  Q.C.  (with  him  Phillimore)  for  the 
plaintiffs,  the  owners  of  the  Monica. 

Webster,  Q.C.  (with  him  Steavenson)  for  the 
defendants. 

After  hearing  the  evidence  and  the  arguments 
on  both  sides  the  learned  Judge  found  both  ships 
to  blame  for  breach  of  article  18  of  the  Begula- 
tions  for  Preventing  Collisions  at  Sea.  With 
regard  to  the  navigation  of  the  John  Mclntyre 
his  Lordship  dealt  as  follows: — ^Now  as  to  the 
evidence  of  the  John  Mclntyre,  I  cannot  accept 
her  captain's  evidence  as  to  speed.  I  utterly 
disbelieve,  aud  the  Elder  Brethren  agree  with 
me,  that  she  was  still  in  the  water,  or  anything 
like  still  in  the  water,  at  the  moment  that  the 
blow  was  delivered.  We  think  that,  when  she 
delivered  the  blow  and  sank  the  Monica,  she 
herself  was  going  at  a  considerable  rate  of  speed. 
I  think  the  nature  of  the  blow  shows  it  to  be  so. 
One  has  only  to  hear  what  admittedly  happened 
to  the  Monica,  only  to  look  at  the  photograph  of 
the  John  Mclntyre,  and  the  evidence  of  the  sur- 
veyor who  surveyed  her,  to  be  quite  satisfied  that 
she  was  going  very  much  faster  than  the  defen- 
dants allege.  Now  her  captain  says :  "  We  heard 
her  (that  is  the  Monica's)_  whistle  five  minutes 
before  the  collision.  I  gave  an  order  to  stop  and 
reverse  one  minute  before  the  collision.  We  kept 
our  engines  going  ahead  for  four  minutes  after 
we  heard  her  whistle,  and  before  we  gave  any 
order  to  stop  our  engines."  It  must  have  been 
apparent  long  before  the  lapse  of  those  four 
minutes,  they  having  heard  the  whistle  several 
times,  that  there  was  danger.  The  engines  of 
that  vessel  ought  to  have  been  stopped  long  before 
they  were,  and  if  necessary  also  reversed.  In 
conclusion  I  have  no  hesitation  in  pronouncing 
both  these  vessels  to  blame. 

From  this  decision  the  defendants  appealed,  and 
on  June  19, 1884,  the  appeal  came  on  for  hearing. 
It  was  admitted  that  the  Monica  was  to  blame. 

Article  18  of  the  Begulations  for  Preventing 
Collisions  at  Sea  1880  is  as  follows  : 

Everr  ateamahip,  when  approaohing  another  ahip  so  as 
to  involve  risk  ot  oollision,  shaU  alaoken  her  speed  or 
atop  and  reverse  if  neoeaaaiy. 

The  Solicitor-General  (Sir  F.  Herschell,  Q.C.) 
and  Wehster,  Q.C.  (with  them  Steavenson)  for  the 
appellants. — llie  learned  judge  below  was  wrong 
in  finding  the  John  Mclntyre  to  blame  for  not 
stopping  and  reversing  sooner.  With  the  first 
whistle  four  points  on  the  port  bow  it  did  not 
become  necessary  to  stop  and  reverse  until  the  third 
whistle  had  been  heard.  To  hold  otherwise  would 
be  to  lay  it  down  that  a  steamer  in  a  cense  fog 
the  moment  she  hears  a  whistle  is  to  at  once  stop 
and  reverse,  a  manoeuvre  which  might  in  many 
cases  bring  about  the  collision  instead  of  avoid- 
ing it, 

Mybwrgh,  Q.O.  and  Dr.  PhiXLlmorti  for  the  re- 
spondents, were  not  called  upon. 

BB.ETT,  M.B. — The  qjuestion  in  this  case  is  as  to 
the  application  of  article  18  of  the  Regulations 
for  Preventing  Collisions  at  Sea  1880  to  the  John 
Mclntyre.  The  case  of  the  other  ship  is  hopeless, 
her  navigation  being  most  improper  and  reckless. 
Digitized  by  VjOOQ  IC 
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"We  hare  to  apply  article  18  to  the  John,  Mclidyre, 
a  vessel  nayigating  in  a  dense  fog.  The  John 
Mclntyre  was  a  steamer  approaching  another 
vessel  in  a  dense  fog.  If,  then,  the  circnmstances 
were  such  that  the  oflBcer  in  charge  of  the  John 
Mclntyre  ought  to  have  come  to  the  conclusion 
that,  in  order  to  avoid  danger  or  risk  of  collision, 
he  was  bound  to  stop  and  reverse  his  engines 
sooner  than  he  did,  why  then  he  broke  the  rule. 
The  next  question  is,  were  the  circumstances  such 
that  he  ought  to  have  concluded  that  if  he  did 
not  stop  and  reverse  his  engines  there  would  be 
risk  of  collision?  because,  if  he  ought  to  have 
concluded  that,  then  according  to  the  rule  it  was 
necessary  that  he  should  not  merely  slacken  his 
speed,  but  also  stop  and  reverse  his  engines.  The 
circumstances  of  this  case  seem  to  me  to  be,  that 
these  vessels  were  approaching  in  a  thick  fog,  and 
that  under  the  circumstances  it  was  the  duty  of 
the  Ifontca  to  keep  out  of  the  way  of  the  John 
McBiiyre.  Nevertheless,  it  was  palpable  to  the 
officer  in  charge  of  the  John  Mclntijre  that 
she  was  approaching  another  vessel  in  a  fog. 
It  was  the  whistle  of  the  other  vessel  which 
told  him  not  exactly  where  she  was,  but  about 
where  she  was,  and  that  she  was  in  a  position 
in  which  he  could  not  consider  her  to  be 
an  absolutely  safe  vessel  with  regard  to  him ;  i.e., 
he  could  not  consider  that  he  had  passed  her  or 
that  she  had  passed  him  either  ah^id  or  astern, 
while  he  was  not  at  once  bound  the  moment  he 
heard  a  whistle,  wherever  it  might  be,  to  stop  and 
reverse  his  engines ;  but  having  heard  the  first 
whistle,  which  was  about  four  points  on  his  port 
bow,  he  hears  another  and  another  whistle,  and  I 
cannot  help  thinking  that  the  evidence  shows  that 
it  was  something  like  three  or  four  whistles  that  he 
heard.  The  sound  of  these  whistles  obviously  did 
not,  because  they  could  not,  appear  to  him  to  be 
going  further  astern  of  him  or  broader  on  his 
beam.  What  is  the  inference  to  bo  drawn  from 
that  ?  Why,  that  each  of  those  whistles  as  they 
came  ought  to  have  told  him  that  the  vessel  was 
coming  nearer  to  his  bow.  He  could  not  see  the 
other  ship.  What  is  the  conclusion  to  which  he 
ou^ht  to  nave  come?  Ought  he  to  have  come  to 
this  conclusion — that,  taking  the  fog  and  taking 
it  that  he  himself  was  not  going  dead  slow 
through  the  water  (for  I  think  the  learned 
judge  found,  and  found  rightly,  that  he  could  not 
have  been  going  at  what  is  called  dead  slow), 
taking  into  account  the  pace  at  which  he  him- 
self was  going,  which  I  think  will  be  shown  was 
faster  than  he  puts  it  at,  ought  he  not  then  to 
have  concluded  that  unless  he  stopped  and 
reversed  his  engines  there  would  be,  not  collision, 
but  risk  of  collision?  If  a  steamer  in  a  thick 
fog — so  thick  that  she  can  hardly  see  before  her 
—hears  another  vessel  in  her  neighbourhood  on 
either  bow,  not  being  able  to  see  her,  and  she  her- 
self not  going  at  her  slowest  pace,  the  question  is, 
whether  under  those  circnmstances  the  officer  in 
charge  of  the  steamer  ought  not  to  conclude  that 
it  is  necessary,  in  order  to  avoid  risk  of  collision, 
that  he  shoula  stop  and  reverse.  I  do  not  hesitate 
to  lay  down  the  ride,  not  strictly  as  a  matter  of 
law,  but  as  a  matter  of  conduct,  that  the  moment 
such  circumstances  as  these  happen  it  is  necessary, 
under  the  article,  to  stop  and  reverse.  I  am  not 
saying  that  every  time  tnose  on  board  a  steamer 
hear  a  whistle  or  a  foghorn  on  their  bow  they 
are  at  once  to  stop   and  reverse,  but  if  they 


hear  a  whistle  or  foghorn  on  either  bow  gettiuj^ 
nearer  to  their  bow,  or  being  in  anything  like 
near  neighbourhood  on  either  oow,  I  do  not  hesi- 
tate to  lay  down  the  rule  that,  if  the  fog  is  so 
dense  that  they  can  see  nothing,  then  the  neces- 
sity has  arisen  for  them  to  stop  and  reverse.  We 
do  not  say  that  she  must  have  stem  way  on  her, 
but  we  say  she  must  stop  and  reverse  her  engines, 
so  as,  if  necessary,  to  bring  herself  to  a  dead 
standstill  in  the  water.  How  are  we  to  conclude 
anything  as  to  the  rate  at  which  the  Johii 
Mclntyre  was  going  ?  I  will  assume  that  the 
Monica  was  crossing  the  John  Mclntyre  at  a  very 
considerable  speed,  and  that  she  was  under  a 
starboard  helm.  But  then  it  is  clearly  proved, 
in  my  opinion,  that  the  John  Mclntyre  was  made 
by  something  or  other  to  enter  into  the  side  of 
the  Monica,  a  distance  of  from  7  feet  to  12  feet. 
The  next  thing  one  has  to  do  is  to  look  at  the 
injury  done  to  the  John  Mclntyre.  Now,  we 
have  the  evidence  of  the  surveyor  that  she  was 
injured  on  one  bow  from  the  stem  downwards 
some  11  feet,  and  on  the  other  bow  some  7  feet. 
We  have  asked  the  gentlemen  who  assist  us. 
having  regard  to  the  evidence  of  the  surveyor,  of 
the  photograph  produced  in  court,  and  the  angle 
of  the  blow,  what  is  their  opinion  as  to  the  speed 
of  the  John  Mclntyre,  and  they  tell  us  that  they 
think  she  was  going  at  a  considerable  rate  of  speed 
at  the  moment  of  collision.  I  have  already 
said  that,  in  my  judgment,  the  circnm- 
stances were  such  as  made  it  her  duty  to  stap 
and  reverse,  and  that  it  was  necessary  for  her  to 
stop  and  reverse  in  order  to  avoid  risk  of  collision 
if  she  was  going  at  any  considerable  speed.  If 
she  was  going  at  considerable  speed  at  the 
moment  of  comsion,  it  is  obvious  that  she  was 
going  at  considerable  speed  before  the  moment  of 
collision.  If  she  was  doing  that,  it  seems  to  me 
that  we  must  decide  that  she  ought  to  have 
stopped  and  reversed  before  she  heard  the  last 
whistle,  which  was  almost  immediately  before  the 
collision.  However  difficult  it  may  be  for  persons 
in  command  of  steamers  to  do  what  tne  law 
directs,  in  my  opinion  we  must  hold  strictly  that 
in  a  dense  fog  the  moment  another  vessel  is 
found  on  tRe  bow  or  in  near  vicinity  on  either 
bow,  and  she  herself  is  going  at  any  speed,  it  has 
then  become  necessary,  under  the  18th  rule,  not 
merely  to  slacken  speed,  but  instantly  to  stop  and 
reverse.  That  is  a  rule  of  conduct  which  seems 
to  me  to  be  the  result  of  the  statutory  regulations, 
and  that  has  been  broken  by  the  officer  in 
command  of  the  John  Mclntyre.  Therefore  the 
judgment  of  the  learned  judge  was  correct,  and 
this  appeal  must  be  dismissed. 

BowEN,  L.J. — I  am  of  the  same  opinion.  I 
think,  as  I  have  said  before,  that  where  two  ships 
are  approaching  so  as  to  involve  risk  of  collision 
they  are  bound  to  slacken  speed,  and  if  that  is  not 
sufficient  they  are  bound  to  stop  and  reverse  if  it 
is  necessary  to  avoid  risk  of  collision.  Although 
it  may  not  be  possible  to  say  as  an  absolute  matter 
of  law  that  a  vessel  in  a  fog  ought  to  stop  the 
moment  she  hears  the  whistle  of  another  vessel  in 
her  neighbourhood,  yet,  as  the  Master  of  the  Bolls 
has  already  pointed  out,  it  seems  to  me  that  in 
this  case  the  officer  in  charge  of  the  John  Mclntyre 
could  not  have  concluded  that  it  was  safe  to  have 
gone  on,  and  therefore  it  was  necessary  to  stop  and 
reverse.  This  the  John  Mclntyre  did  not  do  until 
a  later  period,  and  she  must  therefore  be  held  to 
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blame.  With  regard  to  the  other  points  urged 
before  us,  I  entirely  concur  with  the  Master  of  the 
Bolls,  and  therefore  think  the  appeal  must  fail. 

Fky,  L.J. — I  am  of  the  same  opinion.  In  this 
case  two  questions  have  been  raised.  With  regard 
to  the  speed  of  the  John  iTcIntyre,  the  learned 
judge  below  has  found  as  a  fact  that  she  was  going 
at  a  greater  rate  of  speed  than  the  witnesses  on 
her  behalf  have  stated.  In  the  first  place  I,  not 
having  seen  the  witnesses,  should  in  the  absence 
of  strong  reasons  be  unwilling  to  come  to  an 
adverse  conclusion.  Moreover,  those  gentlemen 
who  assist  us  are  of  the  same  opinion  as  the  learned 
judge  below.  Therefore  I  think  that  it  must  be 
taken  that  that  finding  was  correct  and  cannot  be 
impeached.  Now,  assuming  that  speed  to  be 
greater  than  was  allowed  by  the  appellants,  was  it 
not  necessary  for  the  John,  Mclntyre  to  have 
stopped  and  reversed  her  engines  at  an  earlier 
time  than  she  did  P  I  think  it  was,  and  that  under 
the  circumstances  it  was  the  duty  of  the  John 
Mclntyre  to  have  earlier  taken  steps  to  come  to  as 
near  a  standstill  as  possible.  That  being  so,  I 
think  the  John  Mclntyre  must  be  held  to  blame. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Gdlatly,  Son,  and 
•  Warion. 

Solicitors  for  the  respondents,  BottereU  and 
Boehe. 


HIGH   COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 

May  13  and  14. 
(Before  Bacon,  V.C.) 

The  Uwited  Telephone  Compant  v.  The  London 
AND  Globe  Telephone  and  Maintenance  Com- 
pany, (o) 

Patent  —  Infringement  of — User  —  Injunctior^— 
Instruments  not  ordered  to  he  delivered  tip— Dis- 
claims of  patent — Fiat  of  Attomey-Oeneral. 

The  L.  and  0.  T.  and  M.  Company  became 
possessed  of  800  telephone  iransm,itters,  which 
were  proved  to  be  an  infi-ingement  of  the  "  Blake 
patent,"  belonging  to  the  (J.  T.  Company.  The 
transmitters  had  been  kept  dismantled  aMunused 
in  the  warehouse  of  tlie  L.  and  0.  T.  and  M. 
Company.  When  the  case  of  another  similar 
paimt  belonging  to  the  plaintiff  company  {the 
Edison  paient)  was  before  the  Attorney-General, 
he  had  issued  his  Jiai  allowing  the  plaintiff 
company  to  disclaim  certain  parts  of  the  specifica- 
tion of  that  patent,  on  condition  iluU  no  proceed- 
ings slwvld  be  taken  against  the  defendant  com- 
pany in  respect  of  these  800  itistmm^nts  in 
ijuestion,  which  were  also  an  {i\fringement  of  the 
"  Edison  patent." 

Held,  that  the  fact  of  the  defetidant  eotnpany  beifig 
in  possession  of  instruments  which  infringed  the 
plaintiffs'  patent,  was  of  itself  enongh  to  give  tlie 
plaintiff  company  a  right  to  an  injunction  to 
restrain  the  user  and  sale  ofsudi  instruments ; 
but  the  court  would  not  order  them,  to  be  deiivered 
up. 

Held  further,  thai  tlie  instrmnents  were  not  pro- 
tected by  the  fiai  of  the  Attorney-General,  vmich 
related  only  to  the  Edison  patent. 

(a)  Beported  brO.  Macar,  Esq.,  BanlsMiHit-Law. 


This  was  an  action  for  an  injunction  to  restrain 
the  defendant  company  from  manufacturiug,  sell- 
ing, supplying,  letting  on  hire,  or  using  any  tele- 
phones, or  telephonic  apparatus,  which  infringed, 
or  were  only  colourably  different  from  the  plain- 
tiff company's  patent,  and  for  the  delivery  up  to 
the  plaintiff  company  of  all  such  apparatus. 

The  patent  claimed  by  the  plaintiff  company 
was  granted  in  1879  to  William  Bobert  Lake. 

On  the  8th  Jan.  1880  he  assigned  it  to  Francis 
Blake,  who,  on  the  27th  May  1882,  assigned  it  to 
the  United  Telephone  Company.  The  invention 
claimed  by  the  patent  was:  (1)  A  method  de- 
scribed in  the  specification  for  holding  the  dia- 
phragm of  the  telephone  by  means  of  springs 
pressmg  against  one  of  its  sides ;  (2)  a  spring  to 
maintain  and  regulate  the  initial  pressure  between 
the  two  electrodes  in  the  circuit  of  a  telephone ; 

(3)  an  adjusting  lever  for  regulating  the  spring; 

(4)  the  combination  of  the  two  electrodes  by 
means  of  springs  acting  against  each  other;  (o) 
a  yielding  weight  to  modify   by  its  inertia  the 

•variations  of  pressure  between  the  two  electrodes. 

The  plaintiffs  alleged  in  their  statement  of 
claim  that  the  defendants  had  purchased  large 
quantities  of  telephones  in  imitation  of,  or  only 
colourably  differing  from  the  invention  described 
in  the  plaintiffs'  patent,  and  in  particular  that  the 
defendants  had  recently  imported  a  large  number 
of  Blake  transmitters,  ana  had  sold  or  intended 
to  sell  the  same. 

By  their  statement  of  defence,  the  defendants 
relied  upon  the  fact  that  upon  the  16th  Aug.  1882 
the  Attorney-General  had  issued  his  fiat  allowing 
the  plaintiffs  to  disclaim  certain  parts  of  the 
specification  of  letters  patent  granted  to  Mr.  T.  A. 
Edison  (which  patent  Fry,  J.  had  declared  to  Ixj 
bad  in  May  1882,  in  the  case  of  United  Tel^honit 
Company  v.  Harrison,  Cox,  Walker,  and  Go.  (21 
Ch.  Div.  720),  but  nevertheless,  upon  condition 
that  no  proceedings  for  infringement  be  taken 
against  the  London  and  Globe  Telephone  and 
Maintenance  Company  or  against  any  persona 
using  any  such  instruments  as  were  made  in  pur- 
suance of  certain  bond  fide  contracts.  The 
Attorney-General  having  inquired  into  the  bona 
fides  of  contracts  entored  into  by  the  defendant 
company,  made  an  award  on  the  7th  June  1883 
exempting  the  defendants  from  any  proceedings 
for  infringement  at  the  suit  of  the  plaintiSs,  in 
respect  of  the  800  instruments  which  were  the 
subject  of  this  action. 

It  was  admitted  in  the  statement  of  defence 
that  the  mounting  of  the  electrodes  in  question 
in  the  action  was  in  accordance  with  Blake's 
patent ;  but  they  denied  that  the  patent  had  been 
mfringed  in  any  other  respect. 

On  the  10th  Nov.  1883  the  defendants  offered 
by  letter  to  remove  from  the  800  instruments  all 
those  parts  which  were  an  infringement  of  the 
plaintiffs'  patent,  if  it  were  valid.  The  plaintiffs 
replied  by  letter  of  the  14th  Dec.  1883,  and  said 
that  they  would  be  satisfied  if  the  instruments 
were  re-exported.  This  the  defendants  refused  to 
do,  but  they  did  in  fbct  dismantle  the  instruments, 
which  were  lying  unused  in  the  defendants'  ware- 
house. 

Theodore  Aston,  Q.O.,  B.  E.  Webster,  Q.O.,  and 
/.  F.  MouUon  for  the  plaintiffs. — ^We  claim  an 
injunction  in  the  terms  asked,  as  the  infringe- 
ment is  practically  admitted  on  the  pleadings. 
In  their  letter  of  the  10th  Nov.  1883,  offering  tc 
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dismantle  the  instraments,  the  defendants  said 
that  they  did  not  desire  to  dispute  the  validity 
of  the  plaintifPs'  patent,  but  they  refused  to  re- 
export, as  we  suggested.  We  now  ask,  as  we  are 
entitled  to  do,  that  the  instruments  may  be 
delivered  up  to  us  or  be  destroyed  in  our 
presence.  Similar  orders  have  been  made  in 
other  cases,  such  as  Cropper  v.  Smith,  reported 
upon^another  point  in  ii  Ch.  Div.  306.    Also  in 

fVearwn  v.  Lot,  9  Ch.  Div.  48 ; 

Tcmgye  T.  Btott,  S«ton  on  Deorees,  vol.  i.  p.  353. 

Hemming,  Q.C.  and  Goodeve  appeared  for  the 
defendants. — We  bought  these  instruments  in  the 
market,  in  the  belief  that  all  the  royalties  had 
been  paid.  We  have  kept  them  in  our  possession 
unused,  and  do  not  intend  to  use  them.  Mere 
possession  without  user  cannot  be  an  infringe- 
ment of  a  patent  for  which  an  injunction  -will  be 
granted.  We  have  never  made,  used,  exercised, 
or  vended  these  instruments  within  the  meaning 
of  the  Patent  Act.    We  rely  upon  the  cases  of 

Xinter  v.  WilUami,  4  Ad.  &  El.  251 ; 

Nolel't  Bamlonves  Company,  48  L.  T.  Bep.  N.  S.- 
460 ;  L.  Bep.  8  App.  Caa.  5 ; 

NieUon  v.  Betts,  5  H.  of  L.  1 ; 

B»tU  T.  Ni^Uon,  12  L.  T.  Bep.  N.  S.  489,  719: 
3  De  0.  J.  4  S.  82. 

Further,  we  are  protected  by  the  fiat  of  the 
Attorney-Greneral,  which  gave  the  plaintifEs  leave 
to  disclaim,  but  only  on  condition  of  not  bringing 
any  action  against  us.  [Bacon,  V.C.  —  The 
Attorney-General's  fiat  only  related  to  the  patent 
which  was  before  him,  namely,  Edison's  patent.] 
We  submit  that  it  applies  to  these  instruments. 
The  court  will  not,  in  a  case  of  this  nature,  order 
the  instruments  to  be  destroyed : 

Needham  v.  Oxley,  8  L.  T.  Bep.  N.  S.  604;  1 
Hem.  &  MU.  248. 

Moulton  in  reply. 

Bacon,  V.C. — This  is  really  a  very  simple  ques- 
tion, but  it  has  assumed  a  remarkable  shape. 
That  the  defendants  are  in  possession  of  instru- 
ments made  in  infringement  of  the  plaintiffs' 
patent  is  confessed  by  them  and  proved  beyond 
the  possibility  of  question,  and  that,  of  itself, 
^ves  to  the  plaintiffs  a  right  to  ask  for  an  injunc- 
tion to  restrain  the  defendants  from  making  use 
of  that  which,  by  their  own  confession,  is  an  un- 
lawful possession,  and  would  be,  if  used,  I  pre- 
sume, an  unlawful  use.  The  cases  which  Mr. 
Hemming  has  referred  to  do  not,  in  my  opinion, 
apply  to  the  case  of  an  injunction  in  any  degree. 
No  doubt,  taking  the  case  of  the  "capsules" 
(NeiUon  v.  Betts,  uM  «up.),  the  use  was  estab- 
lished for  the  reason  which  is  there  given.  In 
the  case  of  NobeVs  Ei^loaive  Company  Limited 
the  case  was  decided  upon  totally  different 
grounds,  and,  though  there  may  be  expressions 
in  the  course  of  the  judgment  showing  that  the 
Custom  House  clerk  never  had  the  use  or  posses- 
sion, but  that  another  man  had  the  possession 
and  use,  the  decision  was  that,  although  the 
Custom  Hpusc  clerk  went  down  to  the  docks  and 
got  the  goods  cleared  and  sent  to  the  place  on  de- 
posit, that  was  no  reason  why  the  action  should 
be  brought  against  him.  That  is  all  the  case  of 
Nobel's  Evplo»ive»  CoTnpanv  decides.  The  other 
case  is  a  case  of  Minter  v.  Wiliiatng  upon  special 
pleading,  where  the  decision  of  the  court  went 
Upon  the  record  as  it  stood.  There  was  an  allee:a- 
tion  of  breach,  which  was  not  of  itself  enough  to 
Bost^un  the  general  allegation  in  the  declaration. 


and  the  demurrer  prevailed  upon  that.  I  do  not 
think  that  any  of  the  authorities,  therefore,  have 
the  slightest  application  to  the  case  before  me. 
Then  it  in  argued  that  the  Attorney-General's^* 
has  disposed  of  this  question.  I  cannot  so  read 
it.  An  application  was  made  to  the  Attorney- 
General  in  a  branch  of  the  law  in  which  he  is  a 
judicial  authority.  He  was  asked  to  permit  a 
disclaimer  from  the  old  patent,  because  it  had 
been  found  to  be  erroneous,  and  he  per- 
mitted a  disclaimer  to  be  lodged.  That  re- 
stored validity  to  the  patent,  which  it  would 
have  wanted  if  the  defect  had  not  been 
cured  by  that  means.  But  he  did  it  having 
regard  to  the  equitable  rights  and  equitable 
circumstances  which  prevent  the  party  who 
succeeds  in  getting  the  disclaimer  being  let  loose 
to  bring  actions  against  everybody  who  has 
committed  infringements  of  the  original  patent. 
But  that  was  only  with  respect  to  the  old  patent. 
No  other  was  before  him,  and  I  do  not  know  how 
it  could  be.  No  application  was  made  by  the 
present  plaintiffs  to  protect  their  new  patent. 
They  did  not  desire  to  disclaim  anything  in  their 
new  patent ;  and  I  cannot  conceive  any  authority 
that  the  Attorney-General  would  have  to  deal 
with  that  specification ;  at  all  events  he  did  not. 
His  fiat  was  confined  wholly  to  the  specification  of 
the  old  patent — I  call  it  the  old  patent  for  the 
sake  of  distinction — and  that  has  been  properly 
carried  into  effect,  and  nobody  thinks  of  disput- 
ing it.  The  facts  turn  out  now  to  be,  that  the 
defendants  have  in  their  possession  800  machines 
which  are  themselves,  as  I  think  they  confess 
sufficiently  upon  the  record,  infringements  of  the 
plaintiffs'  patent;  and  they  excuse  themselves 
from  it,  first,  on  the  ground  of  the  fiat,  which, 
I  think,  gives  them  no  protection,  and  next,  that 
it  is  not  their  intention  to  use  the  instruments. 
Well,  if  it  is  not  their  intention  to  use  them,  then 
the  injunction  asked  for  can  do  them  no  harm.  That 
would  not  be  enough  to  dispose  of  the  case,  but 
it  is  the  right  of  the  plaintiffs  to  have  an  injunc- 
tion against  the  defendants,  who  have  the  means, 
to  the  extent  of  these  800  machines,  of  injuring 
their  patent  rights.  Now,  the  defence  has  a 
certain  air  of  candour  about  it,  which  is,  of 
course,  entitled  to  great  respect.  They  say  the 
question  of  the  harui  fides  of  certain  contracts 
was  inquired  into  before  the  Attomey-Greneral, 
and  that  he  exempted  the  defendants  from  any 
proceedings  for  infringements  at  the  suit  'of  the 
plaintiffs  m  respect  of  the  800  instruments  which 
nave  been  the  subject  of  this  action.  That  is 
proved  in  evidence  to  be  untrue.  The  defendants 
were  not  protected  respecting  the  800  instru- 
ments which  are  the  subject  of  this  action, 
except  so  far  as  they  related  to  the  old  patent, 
in  wnich  respect  they  were  protected,  and  which 
the  plaintiffs  in  this  suit  do  not  seek  in  the  slightest 
degree  to  assail.  Then,  in  the  fifth  paragraph  of 
the  statement  of  defence,  the  deiendants  say, 
"  The  mounting  of  the  electrodes  in  the  said  instru- 
ments is  admitted  by  the  defendants  to  be  in 
accordance  with  the  method  of  mounting  described 
in  the  specification  of  the  patent  of  W.  R.  Lake, 
of  20th  Jan.  1879,  No.  209,'*  Blake's  natent,  with 
which  the  Attorney-General  has  notning  to  do; 
"  but  in'  no  other  particular  do  the  said  instru- 
ments come  within  the  description  and  claims  of 
the  said  specification."  Then  paragraph  6  states 
that  "  the  defendants  believe  that  the  last-named 
Digitized  by 
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patent  is  inTalid  for  trant  of  novelty ;"  they  do 
not  join  issue  about  want  of  novelty,  but  they  say, 
"  they  do  not  admit  its  validity,  but  they  have  no 
wish  to  nse  instruments  constructed  according  to 
the  specification  of  the  said  patent,  and  they  are 
ready  and  willing,  in  accordance  with  a  notice  to 
that  effect,  given  to  the  plaintiffs'  solicitors  on 
the  10th  Nov.  1883,  to  remove  from  each  of  the 
said  800  instruments,  the  subject  of  this  action, 
all  and  each  of  the  parts,  the  use  of  which  would 
be  an  infringement  of  the  said  patent  if  it  were 
vahd."  I  cannot  conceive  a  more  ample  admis- 
sion of  the  right  of  the  plaintiffs  to  institute  this 
suit,  which  is  instituted  solely  for  the  protection 
of  their  patent  rights  against  the  use  of  these 
things  which  are  called  "the  mounting  of  the 
electrodes,"  and  which  have  been  proved  by  Mr. 
Imray  to  bo  within  the  last  four  clauses  of  the 

rification  in  which  the  nature  of  the  plaintiffs' 
n  is  distinctly  specified.  The  whole  of  the 
instruments  are  lying  in  the  defendants'  ware- 
house at  the  present  time.  To  the  extent  of  the 
injunction,  therefore,  I  think  the  plaintiffs  are 
entitled,  upon  the  facts  proved,  upon  the  unques- 
tionable la-w  of  the  subject,  and  upon  the  ample 
admission  contained  in  the  defendants'  answer. 
But  then  tlie  defendants  say  they  offered  enough 
when  the3r  said  they  were  willing  to  remove  the 
parts  complained  of.  If  that  had  also  carried 
with  it  an  undertaking  never  to  use  them  again, 
that  might  be  something,  but  they  might  be  re- 
moved to-day  and  restored  to-morrow,  and  the 
whole  BOO  might  be  sold,  used,  and  exercised  in 
the  way  the  terms  of  the  patent  refer  to.  Against 
that  danger,  or  possibility  of  danger,  the  plain- 
tiffs, in  my  judgment,  are  entitled  to  protection 
in  the  shape  of  an  injunction.  As  to  the  delivery 
up,  I  cannot  say  I  see  my  way  to  make  any  order 
in  that  respect.  It  might  be  to  do  more  mischief ; 
it  mi^ht  be  merely  to  destroy.  All  I  have  to  do 
in  this  suit  is  to  entertain  tne  plaintiffs'  applica- 
tion that  they  may  be  protected  against  a  wrong 
which  is  imminent,  unless  prevented  by  injunc- 
tion, and  therefore,  to  that  extent,  I  grant  the 
injunction  in  the  terms  in  which  it  is  asked, 
namely,  "  that  the  defendants  be  restrained  from 
manufacturing,  selling,  &c.,  the  telephones  or 
telephonic  apparatus  described  in  the  said  speci- 
fication or  only  colourably  differing  therefrom." 
There  my  present  order  stops.  I  do  not  make 
any  further  order.  If  there  should  be  any  infrac- 
tion of  that  injunction,  the  parties  who  make  it 
will  have  to  account  for  it,  and  I  think  the  plain- 
tiffs mast  have  the  costs.  \_Hemming,  Q.C. 
having  referred  to  the  offer  of  the  defendants,  as 
contained  in  the  letter  of  the  10th  Nov.,  as  a 
reason  why  costs  should  not  be  given  against 
them.  Bacon,  V.C.  proceeded :]  I  cannot  accept 
that  view,  because  I  do  not  forget  that  the  plain- 
tiffs also  offered,  if  the  defendants  chose  to  ex- 
port the  machines,  to  put  an  end  to  the  action. 

Solicitors :     Waterhoiue,    Winterhotham,    and 
Harrison ;  Davidson  and  Morrit. 
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Saturday,  June  21. 

(Before  Bacon,  V.C.) 

Be  HuBBACK ;  Inteknational  Marine  Htdeo- 

PATHic  Company  v.  Hawes.  (a) 

Executor    and   tniHee — Retainer    hy — Bight  of — 

Judgment  and  BpeciaUy  debt. 

A  testator  having  died  on  the  6th  Sejit.  1883,  on  the 
27th  tjui  official  liquidator  of  a  company,  to  v:hom 
the  testator  mis  indebted  aa  a  contributory,  ob- 
tained an  order  against  him  in  the  Palatine 
Court  for  payment  of2'2ol.  in  respect  of  a  pi-evious 
call. 
On  tite  10th  Oct.  1883  the  liquidator  commenced  an 
action  for  the  administration  of  the   testator's 
estate,  and  on  the  16th  Oct.  obtained  an  order 
against  the  eieectUors  for  the  payment  of  the  2251. 
On  the  2Mh  Oct.  H.,  one  of  the  executors,  gave  the 
liquidator  notice  of  his  claim,  to  retain  a  sum  of 
3061.  10s.     This  stmi  was  entered  in  the  accounts 
furnished  in  tiie  administration  action  as  of  the 
date  of  tlie  2nd  Nov.  1883,  and  was  claimed  in 
respect  of  a  mortgage  made  hy  the  testator  to  two 
other  persons  and  H.,  as  trustees. 
Seld,  that  H.  was  not  entitled  to  retain  the  3061.  10s. 
in  respect  of  his  specialty  debt,  but  was  bound  by 
the  balance  order  to  satisfy  the  debt  of  the  llqui- 
dator. 
This  was  the  further  consideration  of  an  action 
for  the  administration  of  the  estate  of   Joseph 
Hubback.     The  writ  in  tho  action  was  issued 
on    tie    10th    Oct.    1883   by  the  International 
Marine  Hydropathic  Company  on  behalf  of  them- 
selves and  other  creditors  of  the  deceased,  against 
Alexander  Travers  Hawes  and  Greorgina  Hub- 
back,  as  the  executors  and  trustees  of  the  testator. 
On  the   5th  April  1883   the  plaintiil  company 
was    ordered  to   be  wound-up  in  the  Palatine 
Court  at  Liverpool,  and  the  testator  was  settled 
as  a  contributory  in  respect  of  500  shares.    The 
testator  died  on  the  6th  Sept.,  and  shortly  after- 
wards a  call  was  made. 

On  the  27th  Sept.  an  order  was  made  upon  the 
testator  for  pa}rment  of  the  sum  of  2252.  in 
respect  of  the  call.  The  liquidator  having  heard 
of  the  testator's  death,  commenced  the  above 
action,  and  on  the  16th  Oct.  1883  obtained  an 
order  for  the  payment  by  the  executors  of  tho 
testator  of  225i.  out  of  the  assets  in  their  hands. 
On  the  2'4th  Oct.  A.  T.  Hawes  gave  notice  to 
the  liquidator  that  he  claimed  to  retain  a  sum  of 
3061.  lOs.  The  usual  accounts  were  directed  in 
the  administration  action  on  the  9th  Nov.  By 
the  certificate  of  the  chief  clerk,  dated  the  6th 
May  1884,  he  disallowed  the  306Z.  10a.  as  an  item 
of  disbursement,  finding  that  sum  to  be  due  from 
the  defendants,  and  also  finding  the  debt  of  2257. 
due  to  the  oflBcial  liquidator.  The  entry  of  tho 
disbursement  in  the  account  was  as  follows  : 


^..^,  Nov.  2,  IfesBTB.  S.  Cortwright,  G.  W.  Bell,  uid 
A.  T.  Hswei,  on  aooonnt  of  mortgage  of  testator's  free- 
hold property,  Hosoote,  West  Kirby,  CheBhire,  3061.  lOs. 

Tlie  mortgage  in  question  was  dated  the  27th 
June  1882,  and  was  made  between  the  testator 
and  J.  D.  Wake  and  others,  and  was  transferred 
in  March  1883  to  S.  Cartwright,  S.  W.  Bell,  and 
A.  T.  Hawes.    The  property  had  been  sold.  - 

On  the  16th  Mav  1884  A.  T.  Hawes  issued  a 
summons  to  vary  tne  chief  clerk's  certificate  by 
disallowing  the  debt  of  2252.,  and  allowing  the 

(a)  Reported  by  d.  Uaoan,  Eaq.,  Btrrbter-at-Law.  ^  I  ^ 
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disbursement  of  306J.   lOs.    The  argument  was 
mainly  addressed  to  the  latter  amount. 

Marten,  Q.C.  and  Parkin  tor  Mr.  Hawes. — Mr. 
Hawes  has  an  undoubted  right  of  retainer  as 
against  all  debts  of  equal  degree,  at  the  death  of 
the  testator.  The  fact  of  his  being  one  of  three 
trustees  does  not  make  any  difference,  nor  can 
ho  be  affected  in  his  right  of  retainer  by  the 
order  of  the  16th  Oct.  1883,  obtained  by  the  official 
liquidator  after  the  testator's  death  : 

Williama  on  Ezeontors,  6th  edit.  vol.  2,  p.  972 ; 
Sander  T.  Htathfield,  SI  L.  T.  Bep.  K.  S.  400;  L. 

Bap.  19  Eq.  21 ; 
Crowdtry.  Bttwart,  16  Ch.  Diy.  368. 

S.  Hall  for  the  official  liquidator. — The  debt  of 
the  official  liquidator  is  a  debt  of  record  by  virtue 
of  the  judgment  of  the  16th  Oct.  1883;  and  is 
therefore  of  higher  degree  than  the  specialty  debt 
arising  on  the  mortgage.  [Bacon,  v  .C.  asked  for 
more  information  as  to  the  mortgage,  and  the  sale 
of  the  property  comprised  therein.]  The  property 
mortgaged  was  sold  by  the  first  mortgagees  with 
the  concurrence  of  a  second  mortgagee,  after  the 
date  of  the  judgment ;  but  the  amount  realised 
was  not  sufficient  to  pay  the  mortgage  debt.  The 
retainer  by  Mr.  Hawes  being  on  the  '2nd  Nov. 
1883,  canot  affect  the  previous  judgment. 

Marten,  Q.C.  in  reply. 

Bacon,  V.C. — Now  that  the  matter  is  somewhat 
more  clear — I  do  not  say  quite  as  clear  as  it  ought 
to  be — I  think  there  is  no  reason  to  doubt  that  the 
balance  order  made  after  the  testator's  death  is 
in  fact  a  judgment  against  the  estate  of  the  testa- 
tor in  the  hands  of  his  representatives.  If  the 
executor  had  any  right  to  make  a  retainer  in 
respect  of  any  moneys  in  his  hands,  and  had 
thought  fit  to  exercise  than  right  before  any  order 
had  been  made,  a  different  state  of  things  might 
have  presented  themselves  than  those  which  have 
now  to  be  considered.  In  my  opinion,  however, 
there  is  no  doubt  about  the  matter  as  it  now 
stands.  From  the  date  of  that  balance  order  of 
the  16th  Oct.  1883  the  executors  were  bound  to 
obey,  and  do  that  which  it  directed,  namely,  to 
apply  the  estate  of  the  testator  in  their  hands  in 
satisfaction  of  the  debt  directed  to  Ije  paid  by 
the  terms  of  that  balance  order.  The  right  of 
retainer  by  an  executor  is  perfectly  clear  and  well 
settled.  But  the  executor  here,  having  in  his 
hands  moneys  enough  to  satisfy  the  exigencies  of 
the  order  which  Was  made,  some  time  later  on, 
pays  off  a  debt  of  the  testator's  by  retaining  it 
for  himself,  and  then  says  that  he  has  a  right  to 
do  that  for  his  own  benefit,  being  a  creditor  by 
speciality,  as  against  the  right  of  the  judgment 
creditor  to  his  debt.  In  my  opinion  he  has  not  a 
right  to  make  any  such  retainer,  and  it  cannot  be 
set  up  except  in  opposition  to  the  finding  of  the 
chief  clerk  that  this  executor  has  in  his  hands  a 
sum  of  306Z.  10«.  which  is  due  to  the  testator's 
estate.    I  must  dismiss  the  sununona  with  costs. 

Solicitors  for  the  plaintiffs,  Pritchard,  Engelfield, 
and  Co.,  for  Brook  and  Morria,  Liverpool. 

Solicitor  for  the  defendants,  H.  C.  Bldker. 


Thursday,  Aug.  7. 
(Before  Kat,  J.) 
Es  Haddan's  Patent,  (a) 
Practice — InterrogatorieB — Bevocation  of  patent- 
Petition — Patents,  Designs,  and   Trade   MarVs 
Act  1883  (46  ^  47  Vict.  c.  57),  s.  26— Rules  of 
ConH  1883,  Order  XXXI.,  r.  1— Order  LXXJ., 
r.  1— Judicature  Act  1873,  s.  100. 
A  petition  was   presented    under  sect.  26   of  the 
Patents,  Designs,  and  Trade  Marks  Act  16B83  in 
procure  the  revocation  of  a  patent,  on  certaiit 
grounds,  which  irere  stated  in  the  partievlars  of 
objections. 
A  summons  was  stihsequently  taken  out,  in  pursu- 
ance of  leave  specially  reserved  for  directions 
as  to  the  further  conduct  of  the  petition,  asking 
thai  tlie  petiiioners  might  he  at  liherty  to  deliver 
to  the  respondent  interrogatories,  or,  in  the  alter- 
native, that  the  respondent  might  be  ordered  to 
furnish  particulars  of  his  ansioer  to  the  petition. 
The    question    was    whether    the   practice    as    to 
delivering  interrogatories  applied  to  a  petition  of 
this  kind. 
Held,  that  inter>-ogatories  might  be  delivered  upon 

the  visual  terms  of  making  a  deposit. 
A  PETITION  was  presented,  under  sect.  26  of  the 
Patents,  Designs,  and  Trade  Marks  Act  1883,  to 
l>rocure  the  revocation  of  a  patent  on  six  grounds, 
which  were  stated  in  the  particulars  of  objeotions, 
one  being  fraud. 

The  case  was  ordered  to  go  into  the  general 
paper,  with  liberty  for  either  party  to  apply  at 
chambers  as  to  the  mode  of  procednre,  pleading, 
or  otherwise. 

A  summons  was  subsequently  taken  out,  in 
pursuance  of  the  leave  specially  reserved,  asking 
that  the  petitioner  might  be  at  liberty  to  deliver 
to  the  respondent  interrogatories,  or,  in  the  alter- 
native, that  the  respondent  might  be  ordered  to 
furnish  particulars  of  his  answer  to  the  petition. 
The  summons  was  adjourned  into  court,  and 
now  came  on  to  be  heard. 

Ashton  Cross  for  the  applicant. — The  practice 
as  to  delivering  interrogatories  applies  to  a  peti- 
tion of  this  kind.  In  any  action,  and  in  "every 
other  cause  or  matter,"  a  plaintiff  may,  by  leave' 
of  the  court  or  a  judge,  deliver  interrogatories : 
(Rules  of  Court  1883,  Order  XXXI.,  r.  1.)  The 
word  "plaintiff"  includes  every  jjerson  asking 
any  relief,  otherwise  than  by  way  of  coiinter-claim 
as  a  defendant,  against  any  other  person  by  any 
form  of  proceeding :  (Judicature  Act  1873,  sect. 
100.)  1110  Judicature  Act  1873  applies  to  the 
New  Rules  :  (Rules  of  Court  1883,  Order  LXXI., 
r.  1.)  It  has  been  held  that,  notwithstanding  the 
provisions  of  sect.  41  of  the  Patent  Law  Amend- 
ment Act  1832  (15  &  16  Vict.  c.  83),  the  court  has 
jurisdiction,  in  a  patent  action,  to  give  leave  to 
administer  interrogatories  directed  to  matters 
contained  in  particulars  of  objections  delivered : 
Birch  V.  Mather,  74  L.  T.  p.  208 ;  W.  N.  1883,  p.  2. 
The  applicant  has  taken  all  the  steps  required  by 
sect.  26  of  the  Patents,  Designs,  and  Trade  Marks 
Act  1883.  The  provisions  of  that  section  are  so 
meagre  that  the  court,  in  its  inherent  jurisdiction, 
must  have  some  means  of  bringmg  the  parties 
face  to  face.    [He  was  stopped  by  the  Court.] 

Thomas  M.  Ooodeve  for  the  respondent. — ^The 
procedure  is  defined  by  sub-sects.  5  to  7  of  sect. 
(<i)  Ucported  by  E.  A.  ScgjWCgUEjYi^Esq.,  Barrisler-«t-LBW. 
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26  of  the  Patents,  Deaigns,  and  Trade  Marks  Act 
1883,  and  the  ordinary  practice  as  to  discovery  is 
not  appropriate  or  applicable  to  such  procedure. 
Moreover,  there  is  nothing  to  interrogate  the 
respondent  about.  It  is  assumed  that  he  denies 
the  whole  thing.  If  the  applicant  can  show  that 
the  respondent  has  infringed  his  patent,  then  the 
responaent's  patent  is  gone.  By  coming  into 
court,  producing  his  patent,  and  defending  it,  it 
is  equivalent  to  a  joinder  of  issue. 

No  reply  was  called  for. 

Kit,  J.— I  think  I  must  grant  this  application. 
It  is  a  new  practice,  and  therefore  I  will  refer  to 
the  particular  sections  of  the  Acts  of  Parliament 
and  fiules  of  Court  which  govern  the  matter. 
By  the  26th  section  of  the  Patents,  Designs,  and 
Trade  Marks  Act  1883  the  proceeding  by  scire 
/aet<M  to  repeal  a  patent  is  abolished,  and  revoca- 
tion of  a'patent  is  henceforth  to  be  obtained  on 
ptitian  to  the  court.  Then  the  section  provides, 
in  sab-sect.  5,  that  the  plaintiff  must  deliver  with 
his  petition  particulars  of  the  objections  on  which 
he  means  to  rely,  and  no  evidence  shall,  except  by 
leave  of  the  court  or  a  judge,  be  admitted  in 
proof  of  any  objection  of  which  particulars  are 
not  so  delivered.  By  sub-sect.  6  particulars 
delivered  may  be  from  time  to  time  amended  by 
leave  of  the  court  or  a  judge.  By  sub-sect.  7  the 
defendant  shall  be  entitled  to  begin,  and  give 
evidence  in  support  of  the  patent,  and  if  the 
plaintiff  g^ves  evidence  impeaching  the  validity 
of  the  patent  the  defendant  shall  bo  entitled  to 
reply.  Subject  to  that,  the  new  Act  leaves  the 
practice  to  be  governed  by  the  ordinary  practice 
upon  a  petition  to  the  High  Court.  Then  rule  1 
of  Order  XXXI.  of  the  Bules  of  Court  1883  pro- 
vides that  in  certain  actions,  which  it  desoriDes, 
and  "  in  every  other  cause  or  matter  the  plaintiff 
or  defendant  may,  by  leave  of  the  court  or  a 
judge,  deliver  interrogatories  in  writing  for  the 
examination  of  the  opposite  parties."  By  Order 
TiYYT  ,  r.  1,  which  interprets  the  terms  used  in 
the  rules,  the  provisions  of  the  100th  section  of 
the  principal  Act — that  ia,  as  thereby  defined,  the 
Supreme  Court  of  Judicature  Act  1873 — is  to 
apply  to  the  rules ;  and  by  that  100th  section  of 
the  Act  of  1873  the  word  "  plaintiff  "  shall  include 
every  person  asking  any  relief  (othermse  than  by 
way  of  counter-claim  as  a  defendant)  against  any 
other  person  by  any  form  of  proceeding,  whether 
the  same  be  taken  by  action,  suit,  petition,  motion, 
summons,  or  otherwise.  Therefore,  clearly  the 
plaintiff  in  Order  XXXI.,  r.  1,  means  petitioner, 
and  that  rule  applies  to  petitions  of  this  kind 
jnst  as  much  as  to  any  other  kind  of  petition. 
No  doubt  the  practice  is,  if  the  court  thinks  fit  to 
l^ve  leave,  to  allow  the  petitioner,  on  the  applica- 
tion for  the  revocation  of  a  patent,  to  exhibit 
interrogatories  to  the  opposite  party,  of  course  on 
the  usual  terms.  The  petitioner  asks  for  the 
revocation  of  this  patent  on  six  grounds,  which 
are  stated  in  the  particulars  of  objections,  and  he 
seeks  to  exhibit  interrogatories  to  the  respondent. 
I  am  not  at  all  sure  that  the  exhibition  of  inter- 
rogatories in  such  a  case  may  not  save  a  great 
deal  of  trouble  and  delay.  I  am  bound  to  suppose 
that  the  present  application  is  made  with  that 
view,  and,  therefore,  on  the  usual  terms  of  the 
petitioner  making  the  usual  deposit,  I  shall  allow 
him  to  administer  interrogatories  to  the  resjwn- 
dent.    It  is  said  that  the  interrogatories  may  be  ' 


wrong.  If  they  are,  then  the  respondent  has  got 
an  appropriate  remedy.  The  costs  will  be  costs 
in  the  action. 

Solicitor  for  the  applicant,  John  Clear. 

Solicitors  for  the  respondent,  Lannd'j,  Son,  and 
Kedge.  ' 


Jvly  1,  2,  3,  4,  5,  7,  aU  8. 

(Before  Nobth,  J.) 

Cbadock  v.  Bogers.  (a) 

Solicitor  and  client — Mmigage — Unqualified  power 
of  tale. 

A  solicitor  tooh  <t  mortgage  from  his  client  con- 
taining apoxoer  of  sah  intthout  the  usual  pi-oviso 
that  tM  poicer  of  sale  should  not  he  exercised 
unless  there  wets  default  in  payment  of  the  jyrin- 
cipal  after  six  months'  notice,  or  some  interest 
should  be  in  arrear  for  three  months.  This 
omission  was  not  brought  to  the  mortgagor's  notice. 
The  mortgagee  (witliovi  notice)  sold  part  of  the 
propert7j  at  a  time  when  interest  was  in  fact  three 
months  in  arrear,  and  other  pari  when  some 
interest  was  in  arrear  less  than  three  months. 

The  mortgagor  brought  an  action  against  the  mort- 
gagee, claiming  damages  for  tvrongful  sales. 

Held,  that  both  </te  sales  were  wrongful  as  between 
th-e  mortgagor  and  inortgagee,  but  the  first  sale 
not  being  at  an  undervaltie,  the  Court  gave  the 
tnortgagor  no  damages  in  respect  of  if.  The 
second  sale,  though  not  improperly  conducted, 
was  shotvn  to  have  been  in  fait  at  an  undervalue, 
and  the  Court  gave  danuxges  in  reject  of  it. 

This  was  an  action  by  a  mortgagor  against  his 
ihortgagee,  who  had,  as  the  plaintiff  alleged, 
wrongfiilly  sold  the  mortgaged  property,  and  the 
plaintiff  claimed  an  account  of  wbat  was  due 
under  the  security  and  of  the  sale  moneys,  and  of 
the  rents  received  by  the  mortgagee,  and  damages 
in  respect  of  the  sale  of  the  property,  which  the 
plaintiff  alleged  to  have  been  wrongfully  con- 
ducted. The  plaintiff  was  the  owner  in  fee  of 
certain  property  in  Truro,  which,  in  the  year 
1879,  was  in  mortgage  by  him  to  certain  persons, 
hereinafter  called  Buck's  trustees. 

The  plaintiff  having  applied  to  the  defendant, 
a  solicitor,  to  find  him  the  money  to  pay  off 
Buck's  trustees,  a  mortgage  of  the  property, 
dated  the  29th  Sept.  1879,  was  executed  to  the 
plaintiEP,  to  secure  in  all  8601.,  made  up  as  follows: 
760Z.  paid  to  Buck's  trustees  in  discharge  of  their 
claim ;  201.  paid  to  the  plaintiff ;  and  80t.  retained 
by  the  defendant  in  respect  of  costs  claimed  by 
him  in  respect  of  previous  litigation  between  the 
plaintiff  and  Buck's  trustees. 

The  defendant  alleged  that  the  money  advanced 
by  him  was  in  reality  vhe  money  of  some  clients 
of  his,  though  the  mortgage  was  taken  by  him  in 
his  own  name.  The  judge,  however,  held  that 
the  plaintiff  was  not  aware  of  this,  and  that,  as 
between  themselves,  the  plaintiff  and  defendant 
were  mortgagor  and  mortgagee. 

In  the  preparation  of  this  mortgage,  the  defen- 
dant (as  the  learned  judge  held  at  the  trial)  acted 
as  the  plaintiff's  solicitor. 

The  mortgage  contained  an  absolute  power  of 
sale  to  the  mortgagee  without  the  usaal  qualifying 
clause  providing  that  the  power  should  not  be 
exercised  unless  some  principal  money  should  be 
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unpaid  six  months  after  notice,  or  unless  some 
I  interest  should  be  three  months  in  arrear.  As 
to  this  the  learned  judge  held,  as  a  matter  of 
fact  at  the  trial,  that  it  had  not  been  explained  to 
the  plaintiff  that  the  power  of  sale  was  not  in  the 
usual  form. 

A  portion  of  the  property  was  sold  by  the 
defendant  in  Jan.  1882  for  8001.,  and  the  rest 
thereof  ■  in  July  1882  for  375/.  The  plaintiff 
alleged  that  the  sales  were  made  without  notice 
to  nira,  and  the  defendant  denied  this,  but 
submitted  that  under  the  mortgage  deed  no 
notice  was  necessary.  The  plaintiff  also  alleged 
that  the  sales  were  improperly  conducted,  and 
made  at  an  undervalue,  and  further  that  no 
interest  was  due  on  the  mortgage  at  the  time  of 
either  sale.  As  to  this  the  learned  judge  held  at 
the  trial  that  the  sales  were  not  improperly  con- 
ducted, though  the  second  sale  did  not  realise  the 
value  of  the  property ;  also,  that  at  the  time  of 
the  first  sale  there  was  interest  three  months  in 
arrear.  and  at  the  time  of  the  second  sale  some 
interest  due,  but  not  three  mouths  in  arrear. 

A  further  part  of  the  plaintiff's  case  was  that 
he  had  allowed  the  appropriation  of  the  80?.  by 
the  defendant  towards  nis  costs  on  his  promise  to 
furnish  a  bill  of  costs,  which  had  not  been  done. 

The  plaintiff  also  pleaded  that  the  defendant 
had  refused  to  account  for  the  balance  in  his 
hands  after  the  sale. 

The  action  now  came  on  for  trial.  The  greater 
part  of  the  time  occupied  in  argument  was  as  to 
the  facts  of  the  case  and  the  state  of  the  accounts ; 
the  principal  legal  pomt  discussed  being  as  to  the 
effect  of  tne  omission  by  the  defendant  to  insert 
the  usual  qualification  in  the  power  of  sale  with- 
out directing  the  plaintiff's  attention  to  the  fact. 

WillU,  Q.C.  and  Eichard  Nevill  for  the  plain- 
tiff.— It  was  the  defendant's  duty  as  the  plaintiff's 
solicitor  to  explain  to  him  the  unusual  power  of 
sale,  and  it  is  not  open  to  him  to  say  that  if 
interest  was  in  fact  three  months  in  arrear  he  is 
entitled  to  such  rights  as  he  would  have  had  if 
he  had  not  omitted  the  qualifying  clause  from 
the  power  of  sale.  The  view  of  the  late  Master 
of  the  Bolls  was  against  such  a  contention  : 

Coclclmm  y.  Edwardg,  45  L.  T.  Bep.  N.  S.  500 ; 
18  Cb.  Div.  449. 

They  cited  also 

Maeleod  t.  Jones,  49  L.  T.  Bep.  N.  S.  321 ;  24  Ch. 
Div.  289. 
The  Defendant,  in  person,  submitted  that 
Cockbum  V.  Edwards  (ubi  sup.)  was  a  case  where 
no  interest  was  in  fact  in  arrear  at  the  time  of 
the  sale,  and  the  money  advanced  was  the  money 
of  the  solicitor  himself,  whereas  in  the  present 
case  the  advance  of  750Z.  was  the  money  of  the 
defendant's  clients,  although  the  mortgage  was 
taken  in  the  defendant's  own  name,  whereas  in 
the  present  case  there  was  interest  three  months 
in  arrear  which  would  have  authorised  the 
mortgagee  to  sell  if  the  mortgage  had  contained 
the  usual  clause  qualifying  the  power  of  sale. 
The  plaintiff  therefore  had  suffered  no  damage 
from  its  omission.  He  also  dealt  with  the  evi- 
dence, submitting  that  the  plaintiff  understood 
the  provisions  of  the  deed,  and  that  nothing  had 
been  established  against  himself  showing  improper 
conduct.    He  cited,  on  the  subject  of  costs. 

Tamer  v.  Eaneoelc,  46  L.  T.  Eep.  N.  S.  750 ;  20  Ch. 
Div.SOSi 


Cotterell  v.  StraHon,  28  L.  T.  Bep.  N.  S.  218 ;  Ii.  Bep. 

8  Ch  295  * 
Be  Barah  Knight't  Will,  50  L.  T.  Eep.  N.  S.  550; 

26  Ch.  Div.  82  ; 
Be  Wattt;  Smith  y.  Watts,  22  Ch.  Div.  5. 

Willis,  Q.C.  in  reply. 

July  8. — NoETH,  J.  (after  stating  the  circum- 
stances under  which  the  mortgage  was  executed, 
and  deciding  that  as  between  themselves  the 
plaintiff  and  defendant  were  mortgagor  and 
mortgagee,  and  also  that  the  defendant  had  acted  a-s 
the  plaintiff's  solicitor  in  the  matter)  proceeded : — 
We  then  come  to  the  consideration  of  the  mort- 
gage executed,  and  in  respect  of  that  I  may  say 
it  contains  a  power  of  sale  in  general  terms,  but 
it  omits  the  usual  qualifying  clause  that  the 
power  shall  not  be  exercised  until  six  months 
notice  in  writing  has  been  given  to  pay  the 
principal,  or  until  the  interest  is  three  months  in 
arrear.  Now  let  us  see  whether  the  form  in 
which  the  document  was  actually  prepared  was 
the  usual  form.  The  defendant  says  m  his  affi- 
davit :  "  The  plaintiff  was  well  versed  in  the 
provisions  of  mortgage  deeds,  and  stated  that  he 
nad  been  a  solicitor's  clerk  for  forty  years.  The 
mortgage  is  quite  in  the  usual  form."  But  it  is 
a  singular  thing  that  the  draft  shows  beyond  all 
question  that  it  is  not.  The  draft  is  prepared  by 
the  defendant's  son  acting  as  his  solicitor,  and  he 
prepared  the  bulk  of  the  draft.  [His  Lordship 
then  referring  to  the  draft  drew  attention  to  the 
fact  that  it  originally  contained  the  usual  clause 
qualifying  the  power  of  sale,  which  clause  had 
been  struck  out,  and  referred  to  the  defendant's 
evidence,  when  he  said  that  such  was  not  always 
the  form,  but  only  in  cases  where  the  security 
was  not  good,  and  continued :]  In  addition  to 
that  the  case  of  Coclcbum  v.  Edwards  {ubi  sup.) 
has  been  cited,  and  it  appears  that  in  that  case  a 
doubt  was  raised  by  the  late  Master  of  the  Bolls 
whether  such  a  clause  as  a  qualifying  proviso  is 
usual  in  a  second  mortgage  or  not.  But  it  must 
be  remembered  that  what  he  was  dealing  with 
was  a  simple  case  of  second  mortgage.  That  was 
all  he  had  any  doubt  upon,  and  that  doubt  was 
resolved  by  the  court  deciding  that  even  in  a 
second  mortgage  it  was  not  usual  to  omit  that 
clause,  and  there  could  lie  no  doubt  whatever  that 
in  a  first  mortgage  the  qualification  is  usual, 
and  always  put  in.  Then  what  is  the  duty 
of  a  solicitor  who  is  preparing  a  mortgage  for 
his  client  ?  The  late  Master  of  the  BoUs  said, 
in  Cockbum  v.  Edwards  (ubi  sup.),  that  if  the 
power  of  sale  was  in  an  unusual  form,  and  the 
plaintiff  when  he  executed  the  mortgage  deed  was 
not  aware  of  this,  then  the  defendant  who  had 
acted  as  his  solicitor  in  the  mortgage  transaction 
was  guUty  of  a  breach  of  duty ;  and  his  Lordship 
said  (18  Ch.  Div.  456):  "The  sale  then  was  im- 
proper unless  there  was  interest  three  months  in 
arrear,  and  I  think  that  there  is  great  weight  in 
the  argument  for  the  respondent,  that  it  was  im- 
proper whether  there  was  interest  in  arrear  or 
not,  for  that  the  client  had  a  right  to  be  informetl 
what  the  terms  were  upon  which  the  estate  could 
be  sold,  and  that  the  absence  of  such  information 
made  the  sale  improper.  I  am  disposed  to  think 
that  this  argument  ought  to  prevail."  That 
means  unless  it  was  explained,  and  then  the 
question  arises,  was  it  explained  ?  [His  Lordship 
tnen  examined  the  evidence  which  established  in 
his  Lordship's  view  that  the  unusual  nature|Of  the 
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]x>Ter  of  sale  had  not  been  explained  by  the  defen- 
dant to  the  plantiff,  and  proceeded:]  There  is  one 
other  matter  to  be  noticea :  from  beginning  to  end 
this  new  mortgage  is  spoken  of  and  represented 
by  the  defendant  as  being  a  transfer  of  the  mort- 
gage and  the  securities  for  the  same.  It  is  so 
called  at  least  ten  or  a  dozen  times,  and  it  is  so 
called  in  the  statement  of  defence.  The  original 
mortgage  deed  did  contain  this  quolifyinsr  clause, 
and  if  the  defendant  was  representing  to  the 
plaintiff  that  this  was  a  transfer,  it  was  all  the 
more  incumbent  upon  him  to  call  attention  to  the 
fact  of  the  non-existence  of  this  qualifying  clause. 
It  is  admitted  that  no  notice  to  call  in  the 
principal  was  given,  but  it  is  said  that  as  a  matter 
of  fact  the  interest  was  three  months  in  arrcar, 
and  that  therefore  if  the  power  had  been  restricted 
then  the  sale  might  well  have  been  proper  and 
legal;  that  is  to  say,  that  if  this  deed  had  been  in 
gome  other  form,  then  a  compulsory  sale«  if  it  had 
taken  place,  might  have  been  justifiable  under  the 
power  of  sale.  As  to  the  first  sale,  the  fact  that 
the  interest  was  in  arrear  three  months  at  the 
time  of  the  sale  in  dispute  is  admitted,  so  that  the 
qnestion  is  very  fairly  raised.  In  considering  the 
qnestion,  I  have  no  authority  before  me  bearing 
Qpoa  this  except  the  case  of  Coekbum  v.  Edwards 
{ubi  tup.),  BJia  in  the  jadnnent  there  the  late 
Uaster  of  the  Boils  says :  fHis  Lordship  read  the 
pusage  above  set  out.]  Then  the  Master  of  the 
Bolls  went  on  to  deal  with  the  second  topic^was 
thereiany  interest  in  arrear  P — and  came  to  the  con- 
clusion that  there  was  not.  Brett  and  Cotton, 
L.JJ.,  in  the  course  of  their  judgments,  both  put  it 
that  the  sale  was  improper  unless  six  months' 
notice  was  given  in  writing  or  interest  was  three 
months  in  arrear.  And,  in  reading  very  carefully 
the  judgments  they  gave,  it  appears  to  me  that 
they  put  it  on  that  second  branch  of  the  case,  and 
that  they  did  not  notice  the  first  point  which  the 
Master  of  the  Bolls  had  noticed.  And  I  come  to 
the  conclusion  that  they  were  simply  deciding  as 
they  did,  being  satisfied  to  put  it  on  the  view  that 
the  interest  was  not  in  arrear ;  but  I  find  nothing 
in  their  judgments  at  all  calculated  to  throw 
doubt  npon  the  observations  made  by  the  Master 
of  the  Bolls.  In  considering  this  question  I  had 
the  defendant  in  person  before  me.  He  is  himself 
s  solicitor  of  great  experience  and  ability,  and  he 
conducted  bis  own  defence  very  skilfully.  In  the 
coarse  of  the  argument  I  pat  to  him  this  case  : 
Take  the  case  of  a  mortgage  by  a  client  to  a 
solicitor,  not  containing  any  power  of  sale.  Sup- 
pose that  six  months'  notice  had  been  given  to  pay 
off  the  principal,  or  the  interest  was  three  months 
in  arrear,  and  the  mortgagor  was  not  in  a  position 
to  pay,  and  thereupon  the  mortgagee  sold ;  could 
such  a  sale  be  justified  on  the  ground  that 
although  he  sold  without  there  being  projjerly 
inserted  in  the  mortgage  deed  a  power  of  sale  in 
the  common  qualified  form,  yet,  it  it  had  been  so 
inserted,  the  sale  which  had  taken  place  would, 
under  the  circumstances,  have  been  strictly  within 
the  law  y  The  defendant  admitted  that  such  a  sale 
in  the  absence  of  any  power  in  tho  deed  could  not 
be  justified,  and  I  take  the  same  view.  But  in 
the  case  I  have  put  the  power  of  sale  is  no  part  of 
the  contract,  and  the  contract  must  be  construed 
according  to  what  is  to  be  found  in  the  deed  and 
not  with  reference  to  what  might  have  been 
put  into  it.  In  the  present  action  it  is  not 
a  qnestion  of   rectifying  the  contract    on  the 


ground  that  something  has  been  omitted 
by  inadvertence;  the  defendant's  contention  is, 
that  the  contract  is  correct  as  it  stands,  and  to 
support  that  he  must  prove  either  that  no  expla- 
nation b^  him  was  necessary,  or  that  a  proper 
explanation  was  given.  So  far  as  a  mortgagor 
and  mortgagee  are  concerned,  I  see  no  distinction 
between  a  case  in  which  a  power  of  sale  is  wholly 
wanting,  and  a  case  in  which  the  power  of  sale  is 
expressed  as  it  is  here.  It  appears  to  me,  there- 
fore, that,  no  rectification  being  sought,  as  the 
deed  stands  it  does  not  authorise  the  sale  so  as  to 
make  it  binding  between  mortg^agee  and  mort- 
gagor. I  have  dealt  with  the  first  sale  because  it 
18  said  more  than  three  months'  interest  was  in 
arrear;  but  in  the  second  sale  that  is  disputed. 

SWith  reference  to  the  second  sale,  his  Lordship 
.eoided  that  there  was  a  sum  due  in  respect  of 
both  principal  and  interest  at  the  date  of  the 
sale,  but  that  the  interest  was  not  three  months 
in  arrear ;  and  he  also  decided  that  neither  of  the 
sales  was  shown  to  have  been  conducted  in  an 
improper  manner,  and  that  as  to  the  first  sale 
neither  was  it  at  an  undervalue.]  The  first  and 
second  sales  seem  to  me  to  stand  npon  different 
footings.  The  ground  of  complaint  is  that  the 
defendant  has  committed  a  breach  of  duty — not 
in  inserting  an  unqualified  power  of  sale,  ont  in 
omitting  to  insert  a  proviso  :  in  other  words,  that 
the  defendant  did  wrong  in  not  putting  in  the 
deed  a  clause  aH  to  the  terms  of  the  notice  to  call 
in.  If  a  qualifying  proviso  had  been  inserted  in 
the  mortgage  deed,  the  plaintiff  would  not  have 
suffered  any  injury.  If  what  the  defendant  has 
done  would  have  been  justified  if  the  qualifying 
proviso  had  been  put  in,  has  the  plaintiff  sus- 
tained any  damage  from  the  defendant's  breach 
of  duty  in  omitting  this  clanse,  even  though  the 
sale  had  been  a  sale  below  the  real  value  of  the 
Now,  as  I  said  before,  the  evidence 


not  satisfied  me  that  this  first  sale  was  at  an 
undervalue.  The  second  sale  stands  upon  a 
different  footing.  A  balance  of  about  1542.  was 
left  owing  on  account  of  principal  carrying  interest 
which  was  payable  at  the  end  of  June  or  on  the 
1st  July.  Tnerefore  there  was  not  three  months* 
interest  in  arrear  at  the  time  the  second  sale  took 
place.  If  that  is  so,  then  the  property  ought  not 
to  have  been  offered  for  sale.  Was  it  then  sold 
for  less  than  its  real  value  P  If  the  defendant 
did  sell  it  for  less  than  its  real  value,  then  he 
would  be  liable  to  pay  substantial  damages.  I 
am  of  opinion  that  it  was  sold  for  less  than  its 
real  value,  and  I  put  the  damages  at  105/. 
Following  the  course  adopted  by  the  late  Master 
of  the  Bolls,  in  the  case  of  Coekbum  v.  Edward* 
{uhi  ««p.),  I  shall  abstain  from  saying  how  I 
arrive  at  that  sum  further  than  this  :  [His  Lord- 
ship then  stated  some  circumstances  which 
weighed  in  his  mind  on  the  subject.]  It  is  only 
fair  to  the  defendant  to  say  here  that  I  do  not 
think  there  was  anything  improper  or  irreg^nlar 
in  the  conduct  of  the  sale  itself.  I  consider  that 
everything  in  reason  was  done  by  him  with  the 
view  of  getting  the  best  price.  [His  Lordship  then 
dealt  with  the  question  of  the  appropriation  by 
the  defendant  of  802.  out  of  the  money  towariu 
his  costs,  and  decided  upon  the  matter,  and  con- 
tinued :]  The  only  question  which  remains  is  the 
costs  of  the  action.  Those  are  divided  into  two 
heads — the  costs  incurred  by  reason  of  the  im- 
proper sales,  and  the  costs  with  respect  to  the 
•^     '^  Digitized  b^       '^ 
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acconnt.  With  regard  to  the  first  I  have  decided 
that  the  defendant  failed  in  his  dnty  to  his  mort- 
gagor ;  that  the  mortgage  was  improperly  drawn, 
and  that  the  sales  were  improper.  I  must, 
therefore,  order  the  defendant  to  pay  the  costs  of 
that  part  of  the  action  with  this  exception,  that 
the  plaintiff  having  failed  to  show  that  the  sales 
were  improperly  conducted,  the  defendant  must 
have  his  costs  of  that  issue.  After  the  sale  the 
plaintiff  was  entitled  to  an  account.  I  find  that 
the  defendant  deliberately  kept  back  an  acconnt 
he  knew  he  was  bound  to  render,  and  was 
deliberately  retaining  money  he  knew  he  was 
bound  to  hand  over.  The  defendant,  therefore, 
must  ptay  the  costs  of  the  action  other  than  those 
of  the  issue  I  hare  mentioned. 

Solicitor  for  the  plaintiff,  Charles  Turner. 
Solicitor  for  the  defendant,  F.  Clift,  for  Henry 
3fonta{fue  Rogers,  Helston. 


Thursday,  July  24. 

(Before  Nobth,  J.) 

SuQB  AND  Co.  V.  Brat  and  Co.  (a) 

Praetiee — Trial  of  action — Doewmeni — Notice   to 
prodttce — Secondary  evidence. 

Adloti  to  restrain  alleged  libel  to  the  effect  tliat  the 
plaintiff  icat  infringing  the  patent  rights  of  the 
defendafU,  a  rival  tradesman. 
The  defmidaMl,  in  cross-examination.  Hated  thai  he 
had  heen  in   tJie  habit    of    consulting  A.,  an 
engineer  {one  of  his  tdtnesses),  as  to  his  patents, 
a7id  had  received  from  him  a  vmtten  report.  The 
plaintiff  had  not  required  from  the  defmdant  an 
affidavtt  of  docwments,  and  on  the  twelfth  day  of 
the  trial  notice  was  given  by  leave  to  Vie  defen- 
dant to  produce  the  r^ort  next  day.     The  report 
not  being  produced  next  day  the  plaintiff's  counsel, 
after  the  evidence  for  the  defendant  xoas  closed, 
asked  leave  to  recall  the  defendant  or  A.  to  be 
examined  as  to  the  contents  of  the  report,  or  that 
A.  might  produce  a  copy  of  it. 
The  Court  refused  to  allow  parol  evidence  to  he  given 
at  that  stage  of  the  trial,  vnth  respect  to  a  docu- 
ment as  to  which  no  proper  notice  to  produce  had 
been  given. 
The  plaintiffs,  Sugg  and  Co.,  and  the  defendant, 
Creo.  Bray,  trading  as  Bray  and  Co.,  were  rival 
manufacturers  of  gas  burners  for  street  lamps  and 
other  gas  lights,  and  the  plaintiffs  brought  anaction 
to  restrain  the  defendant  from  publishing  certain 
alleged  trade  libels  and  slander  by  advertisements 
and  communications  to  the  plaintiffs'  customers ; 
the  substance  of  the  alleged  libels  being  that  the 

Elaintiffs  had  infringed  certain  patents  taken  out 
y-the  defendant  in  the  year  1879,  and  that  the 
defendant  threatened  legal  proceedings  against 
the  plaiatiffs'  customers.  The  first  charge  of 
infringement  was  made  by  the  defendant  against 
the  plaintiffs  by  letter  of  the  16th  March  1880, 
and  the  alleged  libel  and  slander  was  continued 
ontil  Sept.  1881.  The  writ  in  the  action  was 
issued  in  Oct.  1881.  The  defence  was  that  the 
plaintiffs  had  in  fact  infringed  the  defendant's 
patent,  and  that  whether  or  not  that  was  the  fact, 
yet  the  defendant  bond  fide  believed  such  to  be  the 
case. 
The  trial  of  the  action  began  on  the  10th  July 

(a)  BcpOTted  by  F.  Oouu>,  Esq.,  BarrUter-kt-Lkw. 


1884.  On  the  twelfth  day  of  the  trial  the  defen- 
dant, during  his  cross-examination,  stated  that 
Mr.  Imray,  an  eminent  engineer,  had  advised  him 
as  to  his  patents,  as  he  believed,  from  some  date 
early  in  1881 ;  that  his  communications  were 
chiefly  oral,  but  that  he  had  given  him  a  written 
report  on  his  patents  genefully,  the  patent  in 
question  in  this  action  being  referred  to  in  the 
written  report.  The  exact  date  of  this  report, 
however,  was  not  fixed,  nor  whether  it  was 
written  before  or  after  the  16th  March  1880,  when 
the  parties  became  at  issue  through  the  defen- 
dant s  letter  of  com^daint.  On  the  counsel  for 
the  plaintiffs  putting  a  question  to  the  defendant 
as  to  the  substance  of  the  written  report,  it  not 
being  produced,  and  proper  notice  to  produce  it 
not  having  been  given,  he  was  stopped,  out  formal 
notice  to  produce  it  was  given.  On  the  next  day 
of  the  trial,  after  the  defendant's  evidence  was 
closed,  the  written  report  was  again  called  for, 
and  not  produced,  whereupon 

Aston,  Q.C.  (Webster.  Q.C.,  CTuidioycJc  Eealey,. 
and  Whinney  with  him),  for  the  plaintiffs,  asked 
leave  to  recall  Mr.  Imray  or  the  defendant  to  aak 
what  were  the  contents  of  the  written  report,  or 
that  Mr.  Imray  might  produce  a  copy  of  it  if  he 
possessed  one. 

Davey,  Q.C.  (Barber,  Q.C.,  Loehmood,  Q.C,  and 
Ingle  Joyce  with  him),  for  the  defendant,  objected 
to  fresh  evidence  being  now  put  in.  He  submitted 
also  that  the  document,  ii  prepared  since  the  16tb. 
March  1880,  was  privileged. 

North,  J. — I  cannot  allow  any  further  evidence 
to  be  given  on  that  point,  for  this  reason :  the 
parties  did  not  choose  to  take  the  ordinary  means 
of  obtaining  information  as  to  documents  in  the 
possession  of  another  party,  namely,  to  apply  for 
an  order  for  production.  On  the  twelfth  day  of 
the  trial  something  is  said  about  a  report.  It  is 
called  for  and  not  produced,  and  it  is  said  there  is 
nothing  of  the  sort  here.  Notice  to  produce  is 
given  by  leave.  It  is  asked  for  this  morning,  and 
it  is  not  produced.  Now  I  know  as  a  fact  that 
the  defendant  is  a  person  carrying  on  business 
in  Leeds,  and  he  is  employing  a  solicitor  who  is, 
I  believe,  a  solicitor  in  Leeds  also.  Tbia  is  not  a 
document,  if  it  exists,  to  which  the  attention  of 
the  parties  has  been  called  before  at  all,  and  in 
my  opinion  there  has  been  no  such  notice  givea 
as  is  proper  to  entitle  the  plaintiff  at  this  time  to 
have  it  produced.  The  question  of  privilege  I  do 
not  go  into  at  all.  I  am  not  prepared  to  say  at 
present  whether  it  would  be  privileged  or  not.  I 
should  like  to  see  the  document  myself  before 
deciding  whether  the  other  parties  are  entitled  to 
see  it.  I  cannot  have  the  evidence  taken  in  that 
way  without  the  parties  hearing  it  too.  It  seems 
to  me  to  be  an  attempt  made  to  obtain  informa- 
tion that  was  got  from  Mr.  Bray,  looking  at  it 
from  the  plaintiffs'  point  of  view,  at  the  time 
when  the  parties  were  at  arm's  length,  and  there 
were  these  disputes  as  to  their  business  and 
articles  sold  by  them  actually  going  on  between 
them.  Under  these  circumstances  it  is  unneces- 
sary for  me  to  decide,  having  regard  to  what  the 
parties  were,  whether  the  document  is  strictlT 
privileged  or  not.  That  I  do  not  deal  with  at  all, 
but  I  see  no  reason  why,  at  this  stage  of  the 
-matter,  I  should  allow  an  unusual  course  to  be 
adopted  of  parol  evidence  being  asked  for  and 
given  as  to  the  content's  of  a  document  in  respect 
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•of  which,  in  my  opinion,   no  proper  notice  to 
produce  has  been  given. 

Solicitors  for  plaintiffs,  Bedford  and  Monter 
Waiiama. 

Solicitors    for   defendant,   Torr, 
£imp»on,  Leeds. 


for 


Friday,  July  18 

(Before  Peaxson,  J.) 

The  Tbcstee  in  the  Bankuuptct  or  A.  Gr.  Pooley 

V.  Whetham  and  othebs.  (a) 
Praeiie»—Seeu,rity  for  cottt — Order  LXV.,  r.  6 — 
Truitee  in  hatiJcruptey — Official  name — Bank- 
ruptcy Act  1883  (46  ^  47  Yid.  c.  62).  «.  83— 
Intolxent  trugtee. 
Tkere  it  no  ahtohiie  right  to  security  for  costs  from 
a  iruttee  in  bankruptcy  suing  in    his    official 

Semble,  teeurity  tm'U  be  required  from  a  trustee  in 

h<tnkruptcy,  aUhoitgh  suing  in  his  offi,cial  name,  if 

it  is  shoion  that  the  trustee  himself  is  in  insolvent 

cinmmgtaneet. 
Demston  v.  Ashton  (21  L.  T.  Bep.  N.  8.  20;  L. 

Bep.  4  Q.  B.  590)  disapproved. 
This  was  an  application  b^  the  defendants  in  the 
action  that  the  plaintiff  might  be  ordered  to  give 
security  to  the  satisfaction  of  the  judge  for  the 
defendanis'  costs  of  the  action. 

There  were  two  sets  of  defendants,  each  of 
whom  made  an  application  to  the  same  effect. 
Both  motions  were  heard  together,  there  being  no 
distinction  in  the  caaes. 

The  action  was  brought  by  the  trustee  in  the 
jbankmptcy  of  Alexander  Gopsall  Pooley  against 
the  Metropolitan  Bank  Limited  and  the  Royal 
£>xchange  Bank  Limited  for  the  purpose  of  setting 
aside  certain  orders  pronaunced  in  other  proceed- 
ings, on  the  ground  of  fraud  and  collusion,  and  to 
xestrain  any  dealings  by  the  defendants  with 
«artain  moneys. 

The  plaintiff  sued  in  his  official  name  as  "  the 
trustee  of  the  property  of  Alexander  Gopsall 
Pooley,  a  bankrupt,  under  the  provisions  of  the 
Bankruptcy  Act  1883,  s.  83,  in  effect  repeating 
the  Bankruptcy  Act  1869,  s.  83,  sub-sect.  7. 

The  application  was  supported  by  evidence 
which  showed  that  in  the  year  1874,  or  there- 
abouts, the  trustee  himself  was  an  absconding 
bankrupt,  that  he  had  afterwards  paid  a  dividend 
of  lOd.  in  the  pound,  and  that  he  was  discharged 
hj  order  dated  the  22nd  June  1881.  The  evidence 
^so  showed  that  in  the  year  1880  he  entered  into 
4  liquidation  by  arrangement  or  composition  with 
his  creditors. 

No  evidence  was  filed  in  answer  to  the  applica- 
tion, but  it  was  stated  at  the  bar  that,  with  regard 
to  the  liquidation  by  arrangement,  the  debtor  had 
obtained  his  discharge  at  the  first  meeting  of 
creditors,  and  had  since  paid  all  his  debts  in  full, 
with  the  exception  of  those  owing  to  two 
-creditors. 

Namer  Higgins,  Q.C.  and  Northmore  LoKrence, 
for  the  Metropolitan  Bank  Limited,  in  support  of 
the  motion  of  those  defendants. — This  is  a  pi'opei' 
«ase  for  ordering  security  to  be  given.  The 
jurisdiction  and  practice  have  been  enlarged  by 
Order  LXV.,  r.  6 : 

Uartana  v.  Mann,  42  L.  T.  lB«p.  N.  S.  890 ;  14  C!h. 

IHt.  419 ; 

(0)  Bcpotad  by  J.  T.  WAOOirr,  Siq.,  BuTliter-«t-Law. 


Lydney  v.  Wigpool  Iron  Ore  Company  v.  Bird,  48 
L.  T.  Bep.  N.  S.  893 ;  23  Ch.  Div.  358. 

The  court  has  an  inherent  jurisdiction  to  demand 
security  in  a  proper  case.  It  is  not  contended 
that  mere   poverty,   apart    from    other  circnm- 


sonally  liable  for  costs,  whereas  a  trustee  in 
bankruptcy  would,  if  unsuccessful,  be  entitled  to 
say  he  was  suing  only  as  trustee.  The  trustee  in 
bankruptcy  ought  not  to  be  in  any  better  position 
than  the  bankrupt  himself.  The  evidence,  as  it 
stands,  sufficiently  shows  that  the  plaintiff  is  not 
in  a  solvent  position  ;  but,  if  necessary,  leave 
should  be  given  to  file  an  ^davit  proving  pre- 
sent insolvency.  The  rule  is  clearly  laid  down  by 
Blackburn,  J.  in  Malcolm  v.  Hodgkinson  (L.  Bep. 
8  Q.  B.  209),  namely,  that  "where  an  insolvent 
person  is  suing  as  trustee  for  another,  it  has  long 
been  the  rule  to  require  security  for  costs." 

Coxens-Hardij,  Q.C.  and  Grotvenor  Woods  for 
the  Boyal  Exchange  Bank  Limited. — We  claim 
the  benefit  of  the  argument  already  addressed  to 
the  court.  The  trustee  is  liable  to  be  removed  by 
the  creditors ;  if  he  were,  there  would  bo  no 
person  or  fund  to  look  to  for  costs : 

£x  parte  Bhtard ;  Be  Pooley  (2),  44  Ii.  T.  Bep.  If.  8. 
260;  16Ch.  DiT.  UO; 

and  submitted  that  a  trustee  in  bankruptcy  is  not 
exactly  in  the  same  position  as  an  orainary  liti- 
gant, seeing  that  ho  is  liable  to  be  removed  by 
those  who  employ  him. 

Coohson,  Q.C.  and  Emden  for  the  plaintiff. — It 
is  clear  that  a  trustee  in  bankruptcy  if  unsuccess- 
ful in  litigation  would  not  be  entitled  to  shield 
himself  behind  the  bankruptcy  if  the  assets  were 
insufficient  to  pay  the  costs.  He  is  liable  in  the 
same  way  as  any  other  plaintiff : 

£x  parte  Angersiein ;  Se  Angtrtlein,  30  L.  T.  Bep. 
N.  S.  446 ;  L.  Bep.  9  Ch.  App.  479. 

Therefore  the  mere  fact  of  the  trustee  suing  as 
Budi  in  his  official  name  is  no  g^und  for  ordering 
security  from  him.  It  has  been  decided  that  the 
court  will  not  require  security  to  be  given  by  a 
plaintiff  who  sues  as  the  assignee  of  a  bankrupt  for 
the  benefit  of  the  estate,  although  he  is  in  insolvent 
circumstances : 

Dnuton  t.  Ashton,  21  L.  T.  Bep.  N.  S.  20 ;  L.  Bep.  4 

Q.  B.  590. 

Here  there  is  no  evidence  whatever,  nor  is  it  the 

fact,  that  the  plaintiff  is  now  insolvent,  whatever 

may  have  been  the  case  three  or  four  years  ago. 

Peasson,  J. — ^This  case  no  doubt  raises  a  very 
important  question,  and  a  question  which,  to  my 
mind,  whenever  it  should  be  raised  before  the 
Court  of  Appeal,  will  have  to  be  very  seriously 
considered.  An  action  has  been  instituted  in  the 
name  of  the  trustee  of  a  bankrupt,  Alexander 
Gopsall  Pooley,  against  several  defendants,  and 
there  is  now  an  application  made  to  me  in  that . 
action  that  the  plaintiff  so  described,  and  not  by 
his  own  name  but  simply  by  his  official  title,  may 
give  security  for  costs.  Among  other  suggestions 
that  have  been  made  has  been  this,  that,  inasmuch 
as  he  has  described  himself  simply  by  his  official 
title,  and  not  by  his  own  name,  the  defendants 
will  have  no  right  to  an  order  for  costs  against 
him  personally  if  he  shall  &il  in  his  action  and  be 
ordered  to  pay  costs.    To  that  arg^eat  I  oumot 
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accede.  The  right  to  sue  by  his  official  title  is 
given  by  the  Bankruptcy  Act  of  1869,  which 
authorises  the  trustees  in  bankruptcy  to  sue  and 
be  sued  by  his  title.  I  do  not  understand  that 
that  section  of  the  Act  in  any  way  relieves  the 
trustees  in  bankrnptcy  from  personal  liability 
under  which  he  was  before  to  pay  any  costs  which 
may  be  ordered  to  be  paid  by  him,  simply  because 
he  sues  by  his  official  title  and  not  by  his  indi- 
vidual name.  I  think  the  court  would  have  the 
same  jurisdiction  to  order  him  jwrsonally  to  pay 
the  costs  it  had  before.  That  seems  to  me  to  be 
confirmed  by  the  case  which  Mr.  Hardy  has  just 
cited  to  me  of  Ex  parte  Sheard  (uhi  snp.),  before 
the  Court  of  Appeal,  in  which,  so  far  as  I  can 
make  out,  the  trustee  had  made  his  application 
and  appealed  in  his  own  name,  and  although  he 
had  sued  in  his  own  name,  the  court  held  that, 
inasmuch  as  he  had  had  no  opportunity  of  argu  ing 
the  appeal,  because  he  had  been  removed  pending 
the  apjieal,  and  a  new  trustee  had  been  appointed 
in  his  place  who  declined  to  go  on  with  the  appeal, 
they  could  not  order  him  personally  to  pay  the 
costs.  Now,  it  seems  to  me  that  that  case  goes  a 
long  way  to  show  that  in  every  case  in  which  a 
trustee  m  bankruptcy  sues,  if  there  be  the  slightest 
reason  to  doubt  his  solvency,  the  court  ought  to 
have  jurisdiction,  and  probably  has  it,  to  require 
him  to  give  security  for  costs,  because  that  case 
gecms  to  me  to  determine  that,  if  he  is  removed 
and  a  new  trustee  appointed  who  does  not  choose 
to  g^  on  with  the  suit,  it  does  not  follow  as  a 
matter  of  course  that  the  trustee  who  has  been 
removed  is  personally  liable  for  the  costs  of  the 
action;  and,  inasmuch  as  any  trustee  is  liable  to  be 
removed  by  the  Court  in  Bankruptcy  without  the 
knowledge  or  consent  or  privity  in  any  way  of  the 
defendants  to  the  action,  who  have  no  control  and 
may  not  have  any  loeui  tiandi  in  the  Court  of 
Bankruptcy,  it  seems  to  me  that  that  would 
famish  a  reason,  and  a  very  strong  reason,  why  the 
defendants  in  any  action  should  be  at  liberty  to 
require  security  for  costs  from  any  trustee  who 
brings  an  action  against  them.  But  the  case  here 
ia  supported,  as  far  as  the  trustee  is  concerned, 
t^  the  decisions  of  the  common  law  courts,  and 
one  of  them  in  particular — the  case  of  Dentton  v. 
Aihton  {ubi  sup.) — which  seems  to  me  to  show  that, 
at  all  events,  the  opinion  of  the  common  law  courts 
in  the  year  1869  was  that  you  cannot  require 
secnrit^  for  costs  from  a  trustee  in  bankruptcy, 
even  if  he  be  insolvent,  on  the  ground  that 
he  is  insolvent,  that  poverty  is  no  ground 
for  requiring  security  for  costs  from  a  trustee, 
inasmuch  as  it  is  no  ground  for  a  defen- 
dant requiring  security  from  a  plaintiff  who 
sues  in  propria  persona.  If  I  may  be  allowed  to 
say  so,  with  all  respect  to  the  learned  judges  who 
decided  that  case  m  opposition  to  the  opinion  of 
Willes,  J.,  whose  decision  they  overruled,  T  prefer 
the  opinion  of  Willes,  J.  to  the  opinion  of  the 
Court  of  Appeal,  and,  when  they  give  as  their 
reason  anotner  case  in  the  Court  of  Common 
Fleas,  in  which  they  had  overruled  the  decision  of 
the  present  Master  of  the  Bolls,  who  required 
security  to  be  given,  and  compare  the  case  of  execu- 
tors to  the  case  of  a  trustee  in  bankruptcy  and  say 
that  if  you  cannot  require  security  from  executors, 
so  you  cannot  require  security  trova  a  trustee  in 
bankruptcy,  I  am  bound  to  say  I  cannot  follow 
that  reasoning.  An  executor  seems  to  me  to  stand 
in  a  very  difEerent  position  from  a  trustee  in 


bankruptcy.  The  executor  represents  the  testator, 
who  may  possibly  have  beg^n  an  action  in  his  own 
lifetime,  and  would  not  have  been  required  to 
give  security.  And  if  you  could  not  require  the 
testator  himself  to  give  security,  I  can  see  no 
principle  why  you  should  require  the  executor  to 
give  security.  But  when  you  come  to  the  case  of 
a  trustee  in  bankruptcy,  it  is  admitted  that  the 
bankrupt  would  not  have  proceeded  with  the 
action  because  you  might  at  once  have  pleaded 
bankruptcy,  ana  there  would  have  been  an  end  of 
it,  and  you  are  then  dealing  with  the  case  where 
the  trustee  is  not  suing  for  his  own  benefit  at  aU, 
but  where  ex  necessitate  rei,  if  there  be  a  bank- 
ruptcy, your  right  is  to  go  against  the  bankrupt's 
estate  for  your  costs  if  the  trustee  cannot  pay 
you,  and  you  have,  practically  speaking,  no  chance 
of  being  paid  those  costs.  Tliese  would  not  take 
precedence  of  all  the  debts  of  the  creditors,  and 
you  would  only  be  entitled,  to  a  dividend  with 
other  creditors.  It  strikes  me  that  the  case  of  an 
executor  and  the  case  of  a  trustee  in  bankrnptcy 
are  not  in  pari  materia.  If  the  case  were  left  to 
me  to  decide,  without  any  regard  to  authority  on 
the  point,  I  should  be  very  much  disposed  to  say 
that,  if  there  be  the  slightest  suspicion  of  the 
trustee  not  being  able  to  pay  the  costs,  the  trustee 
ought  to  give  security,  and  I  am  not  at  all  sure 
that,  if  such  a  case  wore  brought  before  me,  I 
should  not  make  that  decision,  stating  it  as  my 
opinion  that  in  that  case  the  trustee  ought  to  be 
bound  to  give  security,  and  leaving  it  to  the  Coart 
of  Appeal,  if  they  thought  I  was  wrong,  to 
reverse  me.  But  the  rase  I  have  to  deal  with  is 
this :  a  trustee  has  been  appointed  in  Mr.  Fooley's 
bankruptcy;  I  cannot  assume  that  the  Court  of 
Bankruptcy  has  done  wrong  in  appointing  him 
trustee.  I  must  assume  everything  was  done  as 
it  ought  to  have  been  done  in  the  Court  of  Bank- 
ruptcy, and  I  must  assume,  therefore,  that  the 
particular  trustee  was  properly  and  rightly, 
according  to  the  exercise  of  a  just  and  right  dis- 
cretion, appointed  in  Mr.  Pooley's  bankruptcy. 
That  belcg  so,  he  is  a  proper  plaintiff  in  this 
action,  if  he  has  any  right  whatever  in  respect  of 
the  bankrupt's  estate  against  the  defendants. 
Then  it  is  said,  that  being  so,  you  must  look  at  the 
particular  trustee,  and  knowing  that  he  is  not 
suing  for  himself,  but  suing  as  trustee  for  another 
person,  in  the  sameway  as  you  would,  if  you  were 
inquiring  into  a  suit  by  the  next  friend  on  behalf 
of  a  married  woman,  require  security  from  the 
next  friend  if  he  were  msolvent,  you  ought  to 
require  security  from  this  trustee.  But  the  only 
evidence  before  me  is  evidence  which  comes  down 
to  at  least  four  years  ago.  The  trustee  himself 
has  been  bankrupt  once,  and,  I  understand,  has 
paid  a  dividend  ol  lOd.  in  the  pound ;  he  was  con- 
currently in  liquidation,  but  wnether  he  paid  any- 
thing in  that  liquidation  or  not,  is  not  before  me. 
Those  circumstances  undoubtedly  are  very  suspi- 
cious. But  he  got  his  discharge  m  bankruptcy  in 
1881.  The  order  was  made  in  June  of  that  year, 
though  not  passed  and  entered  till  September. 
A  trustee  in  this  bankruptcy  was  appointed  in 
1883 ;  and  there  is  not  in  the  affidavits  filed  in 
this  case  the  slightest  suggestion  that  if  the  costs 
are  given  against  the  trustee,  who  is  plaintiff  in 
this  action,  ne  is  not  able  to  pay  them.  Under 
those  circumstances  I  must  refuse  this  applica- 
tion, but  refusing  this  application  under  circum- 
stances so  suspicious  as  tncse,  I  do  not  hesitate  to 
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say  that,  under  the  present  jurisdiction  of  the 
court,  which  aHo-ws  applications  for  security  for 
costs  to  be  made  from  time  to  time,  and  at  any 
time,  if  at  any  later  period  it  should  be  brought 
before  me  upon  a  similar  motion  to  this  'with 
proper  evidence  to  show  that  the  trustee  is  not  a 
uolTent  man,  I  shall  certainly  havo  no  hesitation 
whatever  in  entertaining  that  motion,  and  then 
deciding  whether,  under  the  circumstances  then 
brought  before  me,  I  ought  to  require  security  for 
costs.  I  can  only  dismiss  both  these  motions  with 
costs. 

Solicitors:    Newman,  Stretton,  and   HilUard; 
SneU,  Son,  and  Greenip ;  Harper  and  BoUtcock . 


Friday,  July  25. 
(Before  Peakson,  J.) 

LUKB  V.  BZA.UX0KT.  (a) 
Traetiee — Tnapectioti  of  premites  before  trial — Ex- 
periment be/ore  trial— Breaking  up  defendant's 
toil — Interlocutory  application — E.  6'.  C.  1883, 
Order  L.,  r.  3. 
The  old  rule  is  note  obsolete,  that  (as  laid  down  in 
Ennor  v.  Barbell,  1  De  G.  F.  tj-  /.  529)  "  it  is 
not  according  to  the  practice  of  the  court  to  make, 
npon  interlocutory  application  before  the  hearing, 
an  order  authorising  tlie  plaintiff  to  break  the  soil 
of  the  defendant's  property  for  i)ie  purpose  of  in- 
tpeetion." 
Order  made,  under  Order  L.,  r.  3,  that,  without 
mnjudice  to  other  rights,  a  certain  plaintiff  should 
be  at  liberty,  on  notice  given,  to  enter  ujwn  de- 
fendant's premises  for  the  purpose  of  e.r2>eriment- 
!ng  as  to  certain  drainage  connections,  aitd,for 
that  purpose,  to  dig  up  the  surface  so  far  as 
might  be  necessary,  plaintiff  undertaking,  to  do  no 
unnecessary  harm  and  to  replace  the  surface  so 
soon    as    his   investigation    was    completed,   as 
quickly  as  possible,  and  at  his  ovm  expense. 
The  principal  facts  relating  to  this  action  and 
the  nature  of  the  relief  claimed  are  stated  in  49 
L.  T.  Rep.  N.  8.  772. 

The  plaintiff  now  moved,  under  Order  L.,  r.  3, 
for  leave  to  enter  on  the  defendants'  premises 
and  to  inspect  the  drain  leading  from  the  defen- 
dants' house  to  the  plaintiff's  drain,  and  to  dig 
down  to  that  drain  and  to  follow  its  course  from 
the  defendants'  cellar  to  the  plaintiff's  drain. 

It  appeared  that,  npon  the  plaintiff  exploring 
in  his  own  land,  he  had  lately  discovered  a  pipe 
connected  with  his  drain  and  running  towards 
the  defendants'  bouse,  and  he  desired  to  trace 
this  pipe  to  its  origin. 

Levett  for  the  plaintiff. — This  is  exactly  the 
sort  of  case  contemplated  in  Order  L.,  r.  3.  (o) 

/.  Beaumont  for  the  defendants. — The  old  rule, 
Htated  in  Ennor  v.  BanceU  (1  De  G.  F.  A  J.  529), 
(a)B«poned  bjr  H.  G.  WnuNX,  Eaq.,  B«rri>ter-«t-Law. 
(Vi  Order  L.,  r.  8 :  It  shall  be  lawful  for  the  oonrt  or 
a  judge,  npon  the  appUoation  of  any  par^  to  a  oanse  or 
mftttar.aod  npon  each  terms  aa  maybe  just,  to  make 
■ay  order  for  we  ....  inapeotion  of  any  property 
or  thinr,  htiBg  the  snbjeot  of  eooh  oanae  at  matter,  •• 
towfaiiA  any  qneation  may  ariu  therein,  and  for  all  or 
•qy  o(  the  pnrpoeee  aforeaaid  to  anthoilsa  any  persona 
to  enter  upon  or  into  any  land  or  building  in  the  poaaes. 
aioo  of  any  party  to  anon  oanse  or  matter,  and  for  all  or 
any  of  the  pnrpoaea  aforeaaid  to  anthonse  .... 
aqy  obaerraiion  to  be  made  or  experiment  to  be  triad 
wiueh  may  V«  neoaeaair  or  expedient  for  the  pnipoee  of 
obtainiiig  full  iitfoniianon  or  evidenoe. 


that  "  it  is  not  according  to  the  practice  of  the 
court  to  make, '  upon  interlocutory  application 
before  the  hearing,  an  order  authorising  the 
plaintiff  to  break  the  defendant's  soil  for  the  pur- 
poses of  inspection,"  is  still  in  force.  He  also 
referred  to 

£enni((  v.  Whiiehousa,  12  Beav.  159. 

Peabson,  J. — It  appears  to  me  that  Ennor  v. 
BartveU  has  nothing  to  do  with  the  construction 
of  the  present  Rules  of  Court,  which  give  a  very 
convenient  power  of  in8]>ection  before  the  trial  of 
the  action,  so  that  at  the  trial  the  court  may 
have  the  proper  materials  before  it.  [His  Lord- 
ship proceeded  to  dictate  an  order  that,  "  without 
preiudice  to  the  rights  of  any  other  person  or 
autnority,  the  plaintiff  should  be  at  liDertv,  on 
giving  forty-eight  hours'  notice  to  the  defendants, 
to  enter  on  that  part  of  the  street  the  soil  of 
which  belonged  to  the  defendants  for  the  purpose 
of  experimenting  in  order  to  discover  whether 
the  pipe  which  joined  the  plaintiff's  drain  pro- 
ceeded directly  from  the  defendants'  house,  and, 
for  that  purpose,  to  dig  up  the  street  so  far  as 
might  be  necessary,  the  plaintiff  undertaking  to 
do  no  unnecessary  harm  and  to  replace  the  street 
so  soon  as  his  investigation  was  completed,  as 
quickly  as  possible,  and  at  his  own  expense."] 

Solicitors  for  plaintiff,  Bower,  Cotton,  and 
Bower,  for  Jubb,  Booth,  and  HeUiivell,  Halifax. 

Solicitors  for  defendants,  Van  Sandau,  Cum- 
ming,  and  Armitage,  for  MilU  and  Bihby,  Hudders- 
fleld.  

QUEEN'S   BENCH   DIVISION. 

Monday,  Bee.  10, 1883. 

(Before  Day  and  Suite,  JJ.) 

Beg.  v.  The  Judge  op  the  Citt  op  London 

COUBT.  (o) 
County  Courts — Admiralty  pirisdidion  of — "  Car- 
riage  of  goods  in  any  ship  " — Passenger's  luggage 
on  board — Action  by  passenger  against  shipowner 
for  loss  of — Jurisdiction  of  County  Court  to  try 
action — County  Courts  Admiralty  Jurisdiction 
Acts  1868  and  1869—31  ^  32   Viet.  e.  71, ».  3, 
sub-aeU.  8—32  ^  33  Vict.  c.  51,  t.  2. 
The  personal  luggage  of  a  passenger  on  board  skip, 
and  which  is  earned  with  him  as  a  privilege  inci- 
dental to  the  contract  to  convey    the  passenger 
himself,  is  not   "goods"  within  sect.  2  of  the 
County  Courts  Admiralty  Jurisdiction  Amend- 
ment Ad  1869  (32  ^  33  Vict.  e.  51),  hf  which 
County  Courts,  having  AdmiraUy  jurisdiction, 
are  empowered  to  try  claims  "  arising  out  of  any 
agreement  made  in  relation  to   the  carriage  of 
goods  in  any  ship ;"  and  there  is  therefore  no 
jurisdiction  in  a  County  Court  under  that  Act  to 
try  any  action  by  a  passenger  against  a  ship- 
owner  for  the  loss  of  such  luggage. 
This  was  a  rule,  calling  upon  the  learned  jud^ 
of  the  City  of  London  Court  and  the  defendant  in 
an  action  brought  by  the  plaintiff  in  that  court, 
to  show  cause  wliy  the  judge  should  notproceed 
to  hear  and  determine  the  said  action.    The  facts 
of  the  case  were  as  follows  : — 

The  plaintiff  was  a  passenger  on  board  a  ship 
belonging  to  the  defendant  on  a  voyage  from  Ham- 
burg to  London,  and  his  personal  luggage,which  on 
his  embarkation  on  board  had  been  stowed  away 

(a)  Beportad  by  HisiT  LmoH,  Esq.,  Barrijter-at-Law. 
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in  the  ship's  hold,  bad  been  lost  in  the  course  of 
the  voyage.  He  sued  the  defendant,  the  ship- 
owner, in  the  City  of  London  Court,  to  recover 
its  value  in  damages,  his  action  being  brought 
under  the  County  Courts  Admiralty  Jurisdiction 
Amendment  Act  1869  (32  &  33  Vict.  c.  51),  s.  2. 
The  learned  judge  of  the  court  was  of  opinion 
that  under  that  Act  he  had  no  jurisdiction  to  try 
the  action,  inasmuch  as,  in  his  opinion,  the  term 
"  goods  "  in  that  Act  applied  not  to  a  passenger's 

gersonal  luggage,  but  only  to  "  goods '  carri^  on 
oard  a  ship  as  merchandise  or  for  profit ;  and 
he  accordingly  declined  to  hear  the  action,  which 
he  dismissed  with  costs,  whereupon  the  rule  above 
mentioned  was  obtained  on  behalf  of  the  plaintiff. 
The  County  Courts  Admiralty  Jurisdiction  Act 
1868  (31  &  32  Vict.  c.  71),  by  sect.  2,  enables  Her 
Majesty,  on  the  representation  of  the  Lord 
Chancellor,  by  an  Order  in  Council,  to  appoint 
certain  County  Courts  to  have  Admiralty  juris- 
diction as  therein  specified  and  enacted,  with  a 
proviso  that  no  judge  of  a  County  Court,  except 
the  jnd^  of  the  London  Court,  shall  have  juns- 
diction  m  the  city  of  London. 

Sect.  3 : 

Any  Conntjr  Court  bavinff  Admiral^  jaiisdiotioii 
sliall  nave  jnrudiotioii,  and  all  powers  and  anthoritieB 
relatiii^  thereto,  to  try  and  aetormine,  snbjeot  and 
•ooording  to  the  proviaiona  of  this  Aet,  the  following 
oauea  (in  this  Aot  referred  to  aa  AdmiiaU^  oaues) : 

(S.)  Ab  to  any  claim  for  damage  to  caigo  or  damage  by 
«oUuion,  any  oanse  in  which  the  amount  dahned  does  not 
exceed  3001. 

By  32  &  33  Vict.  c.  51  (the  County  Courts 
Admiralty  Jurisdiction  Amendment  Act  1869), 
«.  2: 

Any  Count?  Court  appointed,  or  to  be  appointed,  to 
have  Admiralty  jnrisdiotion,  shall  have  jnrisoiotion  and 
all  powers  and  aathoritiea  rdatbg  therato  to  try  and 
detumine  the  following  oanaaa : 

(1.)  Aa  to  any  olaim  arising  out  of  any  agreement  made 
In  relation  to  the  oae  or  hire  of  any  Bnip,  or  in  relation 
to  the  oairiag^e  of  gooda  in  any  ship,  and  aJao  as  to  any 
claim  in  tort  in  respect  of  goods  carried  in  any  ahip,  pro- 
«ided  the  amount  claimed  does  not  exceed  3001. 

G.  Barnes,  for  the  defendant,  the  shipowner, 
now  showed  cause  against  the  rule.— The  ruling 
of  the  learned  judge  of  the  City  of  London  Court, 
that  the  term  "  goods  "  in  the  amended  County 
Courts  Admiralty  Jurisdiction  Act  of  1869  applied 
only  to  "  goods '  carried  as  "  merchandise  or  for 
profit,"  and  in  no  way  related  or  could  be 
extended  to  such  articles  as  the  ordinary  lug^ge 
of  a  passenger  on  board  the  ship,  was  right.  The 
authorities  in  the  way  of  text- books  clearly 
support  that  view ;  for  instance,  in  Marshall  on 
Marine  Insurance,  4th  ed.,  part  1,  chap.  7,  p.  267, 
it  is  said  that  "  a  policy  on  goods  means  only 
such  goods  merely  as  are  merchantable,  i.e.,  cargo 
put  on  board  for  the  purposes  of  commerce ;"  and 
to  the  same  effect  is  Lowndes  on  Marine  Insurance, 
par.  91,  p.  48.  Even  assuming  a  contract  to  carry 
a  passenger  and  his  luggage,  that  would  not  be  a 
oontract  to  carry  his  luggage  as  "  goods."  There 
is  no  precise  authority  upon  this  Act;  but  the 
above  text-books  and  the  following  cases  throw  a 
light  upon  the  meaning  of  the  tenn  "  goods  "  in 
snch  a  case  as  this,  where  an  Admiralty  jurisdic- 
;tion  is  conferred : 

Brown  r.  Stowlftm,  4  Biag.  119 ;  5  L.  J.  121,  C.  P. ; 

and  the  jadginent  of  Beat,  C.J. ; 
Hilt  V.  Patten,  8  Eaat,  873,  per  Lord  EUesborongh, 

C.J. ; 


1  Park  on  Inaoranoe,  7th  ed.,  p.  26.  (dtang  Bom  ▼. 
Thmmtm)  ; 

Cohen  v.  The  Bouth-Xatiem  Railway  CompoMy  (in 
the  Court  of  Appeal),  35  L.  T.  Bep.  N.  S.  213 ;  2 
Ex.  Div.  253:  &  L.  J.  417,  Q.  B.  and  Ex.; 

Cahill  r.  London  and  North-Wegttm  SaUway  Com- 

Sonu,  4  L.  T.  Bep.  N.  8.  246 ;  10  C.  B.  N.  S.  154 ; 
)  L.  J.  289,  C.  P. 
It  is  clear  that  "  goods  "  in  the  section  means 
something  very  different  from  ordinary  "lug- 
gage," which  is  not  the  subject  of  general 
average  pr  salvage. 

E.  PoUoek,  for  the  plaintiff,  contra,  in  support 
of  the  rule. — ^A  reference  to  the  prior  Act  of  1868 
(31  A  32  Vict.  c.  71)  will  throw  some  light  on  the 
meaning  of  the  word  "  goods  "  in  the  subsequent 
Act  of  1869  (32  &  33  Vict.  c.  51).  Bjr  the  former 
Act  of  1868,  s.  3,  Admiralty  jurisdiction  is  given 
to  the  County  Courts  in  claims  for  damages  to 
"  cargo,"  but  in  the  subsequent  amending  Act  of 
1869  the  term  "goods"  is  used  in  contradistinc- 
tion  to  the  wora  "  cargo,"  and  it  is  submitted 
that  the  Legislature,  by  so  changing  the  word  and 
substituting  "goods"  for  "cargo,"  clearly  meant 
something  different ;  and,  so  far  from  tne  word 
"  goods "  in  the  later  Act  meaning  the  same 
thing  as  "cargo"  in  the  earlier  Act,  as  the 
learned  County  Court  judge  held  was  the  case^ 
I  contend,  on  the  other  hand,  that  the  very 
reverse  is  the  true  and  proper  construction  ot 
sect.  2  of  the  Act  of  1869,  and  that "  luggage,"  such 
as  that  in  the  present  case,  was  meant  by  the 
Legislature  to  be  included  in  the  term  "  goods." 
He  cited 

Cohen  V.  Th».  South-Saitem  BaHway  Company  (uK 
•upOs 

The  Cargo  ex  Argot,  27  L.  T.  Bep.  N.  S.  64 ;  28  lb. 
77,745;  L.  Bep.  4  Adm.  &  Eco.  9 ;  Ib.5P.  G.134: 
41  L.  J.  89,  Adm. ;  42  lb.  1  and48,  Adm.; 

The  Alina( Brown  v.  The  Alina),  42  L.  T.  Bep.  N.  8. 
507;  L.  Bep.  2  Ex.  Div.  227. 

"  Goods,"  under  the  Bailways  and  Canal  Traffic 
Act  1854,  includes  passengers  lugga^,  and,  unless 
there  is  manifest  absurdity  in  so  domg,  the  court 
will  so  hold  in  the  present  case,  and  make  the  role 
absolute. 

Day,  J. — ^I  am  of  opinion  that  the  decision  of 
the  learned  judge  of  the  City  of  Loudon  Court  is 
quite  right.  The  cases  which  have  been  cited  by 
Mr.  Pollock,  though  very  ingeniously  put  before 
us  by  him,  do  not,  I  think,  help  us  much  in 
coming  to  a  decision  in  this  case,  in  which,  I 
think,  the  Act  of  Parliament  (32  &  33  Vict,  a  51, 
s.  2,  sub-sect.  1)  on  which  the  question  turns  must 
be  construed  by  itself.  For  myself,  I  have  little 
doubt  as  to  the  way  in  which  we  ought  to  con- 
strue it.  The  first  part  of  sub-sect.  1,  by  which 
jurisdiction  is  given  to  the  Cotmty  Court  "  as  to 
any  claim  arising  out  of  any  agreement  made  in 
relation  to  the  use  or  hire  of  any  ship,"  refers 
clearly,  as  it  seems  to  me,  to  claims  arismg  out  of 
or  under  charter-parties.  Then  comes  the  next 
paragraph  of  the  sub-section, "  or  in  relation  to 
the  carriage  of  any  goods  in  any  ship,"  which 
refers,  I  think,  as  clearly  to  questions  and  claims 
on  bills  of  lading.  But  it  is  urged  by  the  plain- 
tiff's counsel,  and  we  are  asked  by  him  to  say, 
that  the  words  "  in  relation  to  the  carriage  of  any 
goods  in  any  ship"  relate  to  a  claim  like  the 
present  respecting  the  claim  of  the  plaintiff  for 
the  loss  of  his  personal  luggage,  and  that  the 
agreement  to  carry  a  passenger  and  his  luggage 
is,  so  far  as  the  luggage  is  concerned,  a  contract 
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to  carry  "  goods."  That,  in  my  opinion,  is  not  so. 
Tlie  contract  or  agreement  here  was  not  made  for 
or  with  reference  to  the  carriage  of  "  g^oods  "  or 
luggage,  hut  for  the  carriage  of  the  plaintiff 
himself  as  a  passenger,  and  it  is  only  incidental 
to  that  contract  that  the  passenger's  luggage  (his 
ordinary  personal  luggage)  is  carried  with  him. 
Such  lag^[age  is  not  and  cannot  be  deemed  to  be 
"goods'  in  the  sense  or  within  the  meaning  of 
that  word  in  the  above  snb-section.  The  ruling 
of  the  County  Court  judge  being  quite  right,  this 
role  must  be  discharged. 

Smith,  J. — ^I  am  entirely  of  the  same  opinion, 
and  cannot  at  all  agree  witn  the  view  taken  of  the 
section  in  qnestion  by  Mr.  Pollock.  The  two 
statntes  that  have  been  referred  to  deal,  so  far  as 
concerns  the  present  case,  with  three  matters. 
The  first  of  them,  the  Act  of  1868  (31  &  32  Vict. 
c.  71),  by  sect.  2,  snb-aect.  3,  relates  to  claims  made 
for  damage  to  "  cargo,"  In  the  snbseqnent.Act 
of  1869  (32  &  33  Vict.  c.  51),  by  sect.  2,  sub-sect. 
1,  two  claims  are  dealt  with,  namely,  first,  a 
"claim  arising  out  of  any  agreement  made  in 
relation  to  the  use  or  hire  of  any  ship,"  which,  as 
my  brother  Day  has  already  said,  relates  to  ques- 
ti(niBnpon  charter-parties;  and  secondly,  to  a  claim 
"in  relation  to  the  carriage  of  .eoods  in  any  ship." 
which  I  also  agree  with  my  brother  Day  in  think- 
ing relates  to  bills  of  lading.  Now,  Mr.  Pollock 
has  arg^ned  that  the  "  claim  m  relation  to  the  car- 
rii^  of  goods"  mentioned  in  the  section  must  mean 
orinclnde  the  plaintiff's  luggage,  and  that  the  agree- 
ment to  carry  the  passenger  is  an  a^eement  to 
carry  his  luggage,  which  is  included  in  the  term 
"goods."  2Sow,  no  doubt  in  the  sense  that  a  con- 
tract to  carry  a  passenger  gives  that  passenger 
the  incidental  right  or  privilege  to  carry  or  take  his 
personal  Inggage  with  him,  the  contract  is  a  con- 
tract to  carry  the  luggage,  but  in  no  sense  is  it  a 
contract  to  carry  "  goods  "  within  the  meaning  of 
the  sub-section  by  which  a  passenger's  luggage 
was  never  intended  or  contemplated.  The  Act 
was  dealing  with  "  merchandise  "  in  the  ordinary 
and  weU-kxunm  sense  of  the  term. 

Bule  diaeliarged. 

Solicitors  for  the  plaintiff,  B.  Greening. 
Solicitors  for  the  defendant,  Btoket,  Hattnden, 
and  Stokes.  

Dee.  17, 19,  20, 1883,  and  Feb.  9, 1884. 

(Before  Lord  Coleridge,  C.J.  and  Stephen,  J.) 

The  Attoiikbt-Genesai.  v.  Bikkbeck  and  Co.  and 
THE  Cbavek  Bank.  Limited,  (a) 

Banl-ei Bight  of,  to  itttie   bank  notet  —  Bank 

Charter  Act  1884  (7^8  ViH.  e.  32),  m.  11, 12, 
28 — Banker  lawfully  imning  note*  at  date  of  Act 
— Subsequent  tranter  of  Ms  bitsittess  toith  reser- 
vation, of  right  of  issue — "  Ceasing  to  carry  on 
business  of  a  banker  " — Discontinuing  the  issue 
of  bank  notes — Meaning  of  these  terms  in  sect.  12 
—Information  for  issuing  notes  in  contravention 
of  the  Act. 

By  sect.  11  of  tlie  Bank  Cluirter  Act  1844  (7  $•  8 
Viet.  c.  32)  the  issue  of  notes  by  bankers  is  pro- 
hibited, except  that  any  banker  who  teas,  on  the 
&h  May  1844,  carrying  on  the  business  of  a 
banker,  and  was  then  lawfully  issuing  his  own 
notes,  may  continue  to  issue  them  under  the  eon- 

(>)  Bspotled  by  Hssar  LnSH,  Eaq.,  Builater«t-Iiaw. 


ditions  thereinafter  mentioned.  By  sect.  12  it  is- 
provided  that,  on  anysueh  banker  ceasing  to  carry 
on  the  btuiness  of  a  banker  or  discontinuing  the- 
issue  of  bank  notes,  it  shaU  not  be  lawful  for  him 
thereafter  to  issue  any  such  notes;  and  by  the 
interpi-etation  dause  (sect,  28)  the  term  "  banker  " 
extends  and  applies  to  all  corporations,  partner- 
ships, and  persons  "  carrtfitig  on  the  business  of 
bankers,  ichetJier  by  the  issue  of  bank  notes  or 
otiiencise,"  except  the  Bank  of  England. 

In  1880  a  banking  firm,  then  lawfully  issuing  their 
own  tiotes  within  sed.  11,  transferred  their  busi- 
ness as  "  a  going  concern  "  to  a  banking  company 
liinited,  reserving  to  themselves  their  right  to  issue- 
their  own  notes,  but  including  in  the  sale  such 
benefit  of  the  issue  as  was  agreed  to  be  given  to 
the  company.  The  firm  were  to  continue  to  issue- 
their  notes  in  the  same  form  as  heretofore,  but 
through  the  company's  officers  only  {which  officers 
they  might  nominaie),  artd  to  make  through  them, 
the  required  stattUory  returns;  and  the  company 
trere  to  allow  the  firm  interest  at  2  per  cent,  on  the 
amownt  of  all  notes  in  circulation.  For  the  pur- 
poses of  issue  only  the  firm  might  continue  to  use 
their  accustomed  name,  bvi  were  not  to  assign 
their  rights ;  and  for  the  like  purpose  new  partners 
might,  with  the  company's  consent,  be  admitted; 
and  ivUhoiU  the  Wee  consent  the  firm  were  not  to 
carry  on  business  within  a  specified  district,  eaemt 
so  far  as  related  to  the  issue  of  notes  under  tlie 
agreement.  Upon  their  being  restrained frorn  issu- 
ing  notes  and  no  equal  right  of  issue  being  given 
to  the  company,  they  were  to  pay  any  compensa- 
tion received  w/  them  to  the  company,  and  upon 
the  latter  acquiring  the  right  of  issue,  the  firm's 
right  of  issue  was  thereupon  to  cease. 

Upon  the  company's  taking  over  the  business 
under  the  above  agreement  on  the  1st  July  1880, 
and  since  which  time  they  have  carried  it  on,  the 
amount  of  notes  then  in  circulation  vms  taken  as 
part  of  and  deducted  from  the  purchase  money 
paid  by  tliem,  and  the  notes  in  hand  were  treated 
as  cash  lent  by  them  to  tlie  firm,  a-nd  outstanding 
notes  were,  on  presentation,  cashed  a-nd  re-issued 
by  the  company.  Returns  of  the  notes  in  circula- 
tion were  made  daily  to  the  company's  head  office, 
and  twice  a  year  the  cotnpany  paid  to  the  firm  2 
per  cent,  interest  on  the  amount  so  ascertained. 
Except  as  under  the  agreement,  the  firm  since  July 
1880  has  ceased  to  carry  on  business. 

An  information  having  bee-n  filed  against  the  firm 
and  the  company  under  sect.  4i7  of  the  Stamp  Act 
of  1870  (33  ^  34  Vict.  c.  97),  to  recover  penaltie* 
from  them  for  having  contravened  the  provisions 
of  the  Bank  Cliarter  Act  of  1844  (7^8  Vict, 
e.  32)  by  the  issue  of  bank  notes,  it  was 

Held  by  the  Queen's  Bench  Division  {Lord  Coleridge, 
OJ.  and  Stephen,  J.),  that  tlie  company  homing 
been  established  in  1880  were  not  within  the 
exception  in  sect.  11  of  the  Bank  Charter  Act  of 
1844,  and  that,  cu  the  effect  of  the  agreement  of 
July  1880  was  to  transfer  to  the  company  the 
business  of  the  firm,  incl-uding  the  right  of  issuing 
bank  notes,  the  firm  had  thereby  "  ceased  to  carry 
on  the  business  of  a  banker,  whether  by  the  issue 
of  notes  or  otherwise,"  within  the  meaning  of 
sects.  12  aiuJ  28  of  the  Act,  and  so  were  not  pro^ 
tected  by  tlie  exception  in  sect.  11,  and  tlier^ore 
the  issue  of  notes,  whether  under  the  agreement  or 
othenrlse,  was  unlawful,  and  all  the  drfendantt 
were  liable.  ^  t 
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Tbis  was  an  information  on  behalf  of  the  Crown 
acainst  the  defendants  Birkbeck,  Robinson,  and 
Co.,  an  old-established  banking  firm,  which  at 
the  date  of  and  previously  to  the  Bank  Charter 
Act  of  1884  (7  4  8  Vict.  c.  32)  were  lawfully 
issuing  their  own  bank  notes,  and  were  therefore, 
by  sect.  11  of  the  Act,  empowered  to  continue  so 
to  do,  under  certain  specified  conditions  ;  and 
also  i^inst  the  other  defendants,  the  Craven 
Bank  Limited,  to  whom,  in  July  1880,  the  defen- 
dants Birkbeck  and  Co.  had  sold  and  trans- 
ferred their  business,  with  a  reservation  to  them- 
selves of  their  right  to  issue  bank-notes.  The 
information  was  filed  against  all  the  above- 
mentioned  defendants  to  recover  penalties  from 
them  under  sect.  47  of  the  Stamp  Act  1870 
(33  &  34  Vict.  c.  97),  for  having,  subsequently 
to  the  above-said  sale  and  transfer  in  July  1880, 
issued  bank  notes  in  contravention  of  the  provi- 
sions of  the  Bank  Charter  Act  of  1844,  and  it 
prayed  declarations  that  the  defendants  had 
usued  bank  notes  in  contravention  of  the  said 
Act  and  the  revenue  laws,  and  had  thereby 
become  liable,  under  sub-sect.  1  of  sect.  47  of  the 
Stamp  Act  1870,  to  a  penalty  of  502.  in  respect  of 
every  note  so  issued  (a) ;  that  the  firm  were  not 
entitled  lo  a  licence  under  9  Geo.  4,  c.  23,  and 
that  bank  notes,  within  the  meaning  of  the  Bank 
Charter  Act  1844,  s.  28,  could  not,  whether  under 
the  agreement  for  sale  and  transfer,  or  otherwise, 
be  issued  by  or  on  behalf  of  the  defendants,  or 
any  of  them ;  and  praying  also  an  injunction 
restraining  such  issue,  and  also  seeking  further 
and  other  relief  as  therein  mentioned. 

The_  facts  of  the  case  and  the  arguments  on 
both  sides  are  sufficiently  set  forth  in  the  head- 
note  and  the  judgment  of  the  court. 

Sir  H.  Jame»,  Q.C.  (A.G.)  and  Sir  J*.  Her$ehell, 
Q.O.  (S.G.)  (with  whom  were  B.  8.  Wright  and 
SanekwerU),  appeared  and  argued  for  the  Crown. 

B.  E.  Webster,  Q.C.  and  PoUard  (with  them  was 
S.  E.  atanrfeld),  for  the  defendants,  eowtra. 

Cur.  adv.  vuH. 

Feb.  9. — The  considered  written  judgment  of 
the  court  (Lord  Coleridge,  C.J.  and  Stephen,  J.) 
was  now  read  as  follows  by 

Lord  Coleridge,  C.J. — This  was  an  informa- 
tion for  penalties  under  the  Stamp  Act  of  1870 
(33  &  34  Vict.  c.  97),  s.  47,  filed  against  the  defen- 
dants under  the  following  circumstances :  The 
firm  of  Birkbeck  and  Co.,  otherwise  known  as  the 
Craven  Bank,  carried  on  the  business  of  bankers 
in  Yorkshire  for  a  great  many  years  previous  to 
1880,  and  from  the  year  1791  they  issued  notes, 
which  subsequently  to  1884  were  for  SI.  only.  In 
1880  the  defendants,  who  then  represented  the 
firm,  transferred  their  banking  business  to  a 
limited  liability  company  called  the  Craven  Bank 
Limited.  This  was  effected  by  a  written  agree- 
ment, of  which  the  following  provisions  appear 
to  us  material  to  the  decision  of  the  present  case. 
By  article  1  the  vendors  agreed  to  sell  and  the 
company  to  purchase  and  take  over  "  the  whole 
of  tne  said  business  of  the  Craven  Bank  Com- 
pany and  of  Birkbeck,  Bobinson,  and  Co.  as  a 
going  concern,  and  the  goodwill  thereof,  except 

(a)  The  StMnp  Aot  1870  (88  ft  SlYiot.  o.  97)  enaota : 
Seot.  47  (1).  If  tpj  banker,  not  beinr  dol;  liMnMd  or 
otnarwiae  anthoriaed  to  iame  unstamped  bank  notes, 
urae*  or  oanaea,  or  pennlta  to  be  issnea  bank  notes  not 
belnr  duly  stamped,  he  shall  forfeit  the  som  of  501. 


and  always  reserving  to  the  vendors  tfaeir_  right 
to  issue  their  own  bank  notes,  but  including  in 
the  said  sale  and  purchase  such  benefit  of  the  said 
issue  as  is  hereby  agreed  to  be  given  to  the  com- 
pany." By  article  7  it  was  agreed  as  follows : 
"  If  circumstances  permit,  -the  vendors  shall,  for 
a  period  not  exceeding  five  years  and  may  for  a 
longer  period,  continue  to  issue  their  own  notes 
in  the  same  form  as  heretofore,  but  through  the 
officers  of  the  company  only,' and  the  vendors  for 
that  purpose  shall  from  time  to  time  nominate 
such  clerKS  or  officers  of  the  company  as  they,  the 
vendors,  shall  think  fit,  and  shall  make  the  re- 
turns required  l^  statute  through  such  clerks  or 
officers.  The  company  shall  lulow  the  vendors 
interest  at  the  rate  of  2  per  centum  per  annum 
on  the  amount  of  all  notes  from  time  to  time  in 
circulation.  The  accounts  between  the  vendors 
and  the  company  in  respect  of  the  issue  sliall  be 
stated,  and  a  Iwlance  struck  on  the  30th  day  of 
June  and  the  31st  day  of  December  in  every  year, 
and  the  amount  found  due  shall  be  thereupon 
paid  after  deducting  therefrom  all  the  expenses 
of  the  issue.  For  the  purposes  of  the  issue  only 
the  vendors  may  continue  to  use  the  names  of  the 
said  firms,  or  such  name  as  has  been  hitherto 
accustomed,  but  the  rights  of  the  vendors  shall 
not  be  assigned,  but  shall  pass  only  to  the  sur- 
viving or  continuing  partners  or  partner.  Pro- 
vided always  that  a  new  partner  or  new  partners 
shall  from  time  to  time  be  admitted  on  like  terms 
for  the  purpose  of  continuing  the  issue  of  notes), 
but  not  without  the  consent  of  the  company." 
Article  10  provided  as  follows :  "  The  vendors 
shall  not  nor  shall  any  of  them  at  any  time  here- 
after as  long  as  the  company  carry  on  business, 
unless  with  the  consent  ot  the  company,  carry  on 
in  the  co'inty  of  York  or  the  county  of  Lancaster 
the  business  of  banking,  except  so  far  as  relates 
to  the  issue  of  their  notes  under  this  agreement." 
Finally,  article  11  is  as  follows :  "  If  at  any  time 
hereafter  the  vendors  shall  be  restrained  from 
issuing  their  notes  and  no  equal  right  of  issue 
shall  at  the  same  time  be  given  or  allowed  to  the 
company,  any  composition  or  compensation  which 
shall  be  made  to  tne  vendors  or  their  successors 
in  exercising  their  right  to  issne  in  re8|)ect  of 
such  right  shall  be  paid  over  by  them  to  the  com- 
pany, but,  if  at  the  time  of  such  restraint  an 
equal  right  of  issue  shall  be  given  or  allowed  to 
the  company,  then  any  such  composition  or  com- 
pensation as  aforesaid  shall  belong  to  the  vendors 
or  their  successors  as  aforesaid  absolutely.  If  at 
any  time  hereafter  the  company  shall  acquire 
the  right  to  issne  their  own  notes,  the  right 
hereby  reserved  to  the  vendors  of  issuing  their 
own  notos  shall  thereupon  cease  and  be  deter- 
mined." Under  this  agreement  the  company  took 
over  the  business  as  from  the  1st  July  1880,  and 
have  carried  on  the  business  since  that  time. 
The  facts  with  regard  to  the  issne  of  notes  of 
the  firm  were  as  follows :  When  the  business  was 
taken  over  a  considerable  number  of  notes,  about 
60,000J.,  were  in  circulation,  and  the  vendors 
received  from  the  company  60,000i.  less  than  they 
would  otherwise  have  been  entitled  to.  In  other 
words,  60,0007.  in  circulation  were  treated  as  n 
liability  of  the  firm  which  the  company  were  to 
meet.  On  the  other  hand,  the  notes  in  hand  at 
the  varion.s  branches  of  the  firm  were  treated 
as  so  much  cash  lent  by  the  firm  to  the  com- 
pany. As  the  outstanding  nobesrwera  presented 
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for  payment  they  were  cashed  by  the  company, 
and,  on  the  other  hand,  they  were  issued  by  the 
company  to  persons  who  nad  to  receive  cash 
from  them,  and  who  chose  to  take  it  in  that 
form.  Daily  returns  were  made  to  the  head 
office  of  the  company  showing  how  many  of  the 
firm's  notes  they  had  in  stock  at  the  closing  of  the 
bank,  and  this  showed  how  many  were  in  circulation. 
Twice  a  year  the  firm  were  paid  2  per  cent,  interest 
on  the  amount  in  circulation  thus  ascertained. 
The  notes  in  stock  were  regarded  as  being  received 
by  the  company  for  the  firm  and  re-lent  by  the 
firm  to  the  company  as  soon  a*  they  were  received 
by  the  company  for  the  firm,  ^veral  affidavits 
were  filed  and  a  good  deal  of  argument  was  put 
forward  as  to  the  manner  in  which  the  books 
were  kept,  and  the  inferences  to  be  drawn  from 
them.  It  was  sworn  by  certaan  accountants  from 
different  Government  offices  that  the  books  showed 
chat  the  company,  and  not  the  firm,  carried  on 
the  bnsinesB  of  a  bank  of  issue  for  their  own 
profit,  and  that  no  separate  accounts  were  kept  of 
the  issue  business  and  the  other  business  of  the 
bank.  It  was  sworn,  in  substance,  on  behalf  of 
the  defendants,  that  the  books,  when  properly 
examined,  showed  the  course  of  business  whicn  has 
jost  been  described,  and  it  was  argued  th^t  it 
followed  that  the  firm  still  carried  on  their  Busi- 
ness of  a  bank  of  issue  through  the  company ,who 
acted  solely  as  their  agents.  The  controversyas 
to  the  books  appears  to  us  immaterial.  The 
substance  of  the  transaction  appears  on  the  agree- 
ment and  on  statements  of  &ct  admitted  to  be 
correct.  The  way  in  which  it  was  recorded  in  the 
books  really  throws  no  light  npon  it.  It  is  consis- 
tent with  either  of  the  views  suggested  to  us  as 
to  the  transaction  itself.  The  legality  of  the 
arrangement  made,  and  of  the  course  pursued  in 
virtue  of  it,  depends  mainly  upon  the  construction 
of  7  <!:  8  Vict.  c.  32,  ss.  11  and  12  (the  Bank 
Charter  Act  of  1844).  Sect.  11  prohibits  the  issue 
of  notes  by  bankers,  with  the  following  exceptions : 
"Any  banker  who  was  on  the  6th  May  1844 
carrying  on  the  business  of  a  banker  in  liiUgland 
or  Wales,  and  was  then  lawfully  issuing  in 
England  or  Wales  his  own  bank  notes  under  the 
autnority  of  a  licence  to  that  effect,"  may  "  con- 
tinue to  issue  such  notes  to  the  extent  and  under 
the  conditions  hereinafter  mentioned,  but  not 
further  or  otherwise."  It  is  admitted  that  the 
defendants  (other  than  the  Craven  Bank  Limited) 
are  within  this  exception.  The  question  is 
whether  thev  are  within  a  limitation  imposed  upon 
it  bv  sect.  12.  This  section  provides  that  "  if  any 
banker  who,  after  the  passing  of  this  Act,  shall 
be  entitled  to  issue  bank  notes  shall  .... 
cease  to  carry  on  the  business  of  a  banker,  or  shall 
discontinue  the  issue  of  bank  notes  ....  it 
shall  not  be  lawful  for  such  banker  at  any  time 
thereafter  to  issue  any  such  notes."  By  the  in- 
terpretation clause  (sect.  28),  it  is  enacted  that  the 
term  "  hanker  "  shall  extend  and  apply  to  all  cor- 
porations, societies,  partnershifts,  and  persons  and 
every  individual  person  carrying  on  the  business 
of  bankers,  whether  by  the  issue  of  bank  notes  or 
otherwise,  except  only  the  Governor  and  Company 
of  the  Bank  of  England."  Upon  these  enact- 
ments, it  was  contendM  that,  in  tbe  circumstances 
•beady  detailed,  all  the  defendants  had  issued 
hank  notes  in  contravention  of  sect.  11,  the 
Craven  Bank  Limited  having  been  established  in 
1880  were  not  within  the  exception,  and  that  the 


Birkbecks  were  not  protected  by  the  exception  in 
sect.  .11,  because  they  had  ceased  to  carry  on  the 
business    of    bankers    within    the    meaning    of 
sect.  12.   To  this  it  was  replied  that  the  Birkbecks 
had  never  ceased  to  carry  on  the  business    of 
bankers,  that  under  the  agreement  with  the  com- 
pany the^  continued  to  carry  on  the  business  of  a 
bank  of  issue,  and  that  the  company  issued  their 
notes  as  their  agents,  and  not  otherwise.  We  are 
of  opinion  that   the   contention  of  tbe  Crown  is 
correct,  and  for  the  following  reasons :  We  think 
that  the  effect  of  the  agreement  between  the  com- 
pany and  the  firm  of  Birkbeck  and  Co.  substan- 
tially and  really  was  to  transfer  the  business  of 
the  firm  to  the  company,  including  in  the  transfer 
the  right,  which  before  the  transfer  the  firm  no 
doubt  possessed,  of  issuing  bank  notes,  and  that 
the  object  of  the  provisions  in    the    agreement 
which  we  have  quoted  was  to  evade  the  provisions 
of  the  Bank  Charter  Act,  and  to  keep  alive  the 
power  to  issue  notes  which,  according  to  those 
provisions,  would  have  ceased    as   soon   as  the 
firm  was  merged  in  the  company.    We  do  not 
mean  to  cast  any  imputation  on  the  parties  by  this 
statement.    There  are  many  cases,  and  this  may 
be  one  of  them,  in  which  le^  obligations  are  the 
measure    of    moral    obligations.      The    question 
before  us  is  simply  whether  the  parties  have  suc- 
ceeded in  keeping  outside  of  the  prohibition  of  the 
Act.    We  think  they  have  not.   The  first  question 
is,  b^  whom  are  these  notes  issued  P    That  they 
are,  m  fact,  issued  by  the  Craven  Bank  Limited  is 
admitted.      The  contention  on  the  part  of  the 
defendants  is,  that  they  are  issued  by  the  Craven 
Bank  Limited  only  as  agents  for  Birkbecks.    The 
word  "  issued  "  is  not,  so  far  as  we  know,  defined 
in  any  of  the  Acts  which  relate  to  this  subject, 
but  it  is  obviously  not  equivalent  to  "pass     or 
"  circulate,"  for  if  it  were  everyone  who  made 
use  of  these  notes  would  violate  the  Act.    Its 
meaning  may  be  inferred  from  the  language  of 
several  of  the  earlier  Acts.    Thus,  in  39  a  40 
Geo.  3,  c.  28,  s.  15,  the  words  used  are :  "  It  shall 
not  be  lawful  for  any  body,  politic  or  corporate 
(except  the  Bank  of  England),  or  for  any  ptuiiner- 
ship  of  more  than  six  persons,  to  borrow,  owe,  or 
take  up  any  sum  or  sums  of  money  on  their  bills 
or  notes  payable  on  demand,  or  at  any  less  time 
than  six  months,"   &c.     These  words,  coupled 
with  the  word  "  issue,"  are  repeatedly  used  in  the 
latter  Acts  (see  7  Geo.  4,  c.  46,  ss.  1,  3,  4 ;  also 
3  A  4  Will.  4,  c.  98,  s.  3),  and  th^'  occur  in  the 
section  on  which  this  case  turns — 7  &  8  Vict.  c.  32, 
s.  11.    The  earlier  part  of  that  Act,  however, 
which  separates  the  issue  department  from  the 
banking  department  of  the  Bank  of   England 
throws    the    stron^st    light    on    the    subject.' 
Shortly,  they  provide  that  there  shall  be  kept 
in  the  issue  department  of  the  bank  a  specified 
amount  of  securities,  coin  and  bullion,  not  to  exceed, 
except  in  certain  cases,  the  sum  of   14,000,0002. 
Bonk  of  England  notes  are  to  be  delivered  out  of 
the  issue  department  into  the  banking  department 
to  such  an  amount  as  when  taken  with  the  notes 
then    in    circulation   make    up  14,000,0002.      If 
any  banker  who  in  1884  was  issuing  his  own  notes 
ceases  to  issue  them,  the  bank  may  issue  an 
equivalent  number,  in  addition  to  the  14,0(X),000{. 
These  provisions,  taken  together,  show  clearly 
what  is  meant  by  the  "  issue  "  of  notes.  The  word 
means  the  delivery  of  notes  to  persons  who  are 
willing  to  receive  them  in  exchange^for  value  in 
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fold,  in  bills,  or  otherwise,  the  person  who 
elivers  them  being  prepared  to  take  than 
Tip  when  they  are  presented  for  pajTnent.  Who 
issues  the  notes  in  question  in  this  sense  of  the 
words?  It  is  admitted  that  the  Craven  Bank 
Limited  has  the  custody  and  actual  control  of  the 
notes,  and  that  it  delivers  them  to  persons 
willing  to  receive  them  in  exchange  for  bills, 
cheques,  cash,  or  other  valuable  security.  It  is 
also  admitted  that  it  does,  in  fact,  cash  notes 
presented  for  payment.  In  other  words,  the  bank 
issues  the  notes,  in  fact ;  but  it  is  contended  that 
it  does  so  as  the  agent  for  the  firm  of  Birkbeck 
and  Co.,  and  not  otherwise,  and  that,  therefore, 
it  does  not  issue  within  the  meaning  of  the  Act. 
The  principal  arguments  in  support  of  this  con- 
tention, used  before  us,  were  as  follows :  — 
First,  it  was  said  Birkbeck  and  Co.,  and  not 
the  Craven  Bank  Limited,  are  liable  on  the 
notes  themselves  aa  the  makers  of  them ;  there- 
'fore,  they  (the  Craven  Bank  Limited)  do  not 
issue,  but  merely  circulate  the  notes.  Whether 
the  bank  is  liable  on  the  notes  themselves  we 
need  not  decide;  but,  assuming  for  the  sake  of 
argument  that  they  are  not,  it  seems  to  us  to  be 
a  matter  of  no  importance,  first,  because  the 
Craven  Bank  Limited  are,  as  was  admitted, 
under  a  contract  with  Birkbeck  and  Co.  to  cash 
the  notes  on  presentation ;  secondly,  because,  when 
they  give  such  notes  against  value  received,  they 
make  themselves  liable  to  the  person  to  whom 
they  give  them  if  he  presents  in  due  course  to 
Birkbeck  and  Co.  and  they  dishonour  them. 
Hence  they  fall  within  the  definition  of  issuing 
just  given.  They  give  out  the  notes  to  the 
public,  and  they  are  bound  to  the  makers  of  the 
notes  and  also  to  the  persons  to  whom  the  notes 
are  given  to  give  cash  for  them.  The  prohibition 
of  sect.  II  of  the  Bank  Charter  Act  is  not  confined 
to  the  issue  by  a  banker  of  his  own  notes.  It 
forbids  the  "  issue  of  any  bill  of  exchange  or  pro- 
missory note  or  engagement  for  the  payment  of 
money  payable  to  bearer  on  demand.  The  Act, 
no  douDt,  goes  on  to  forbid  any  banker  "to 
borrow,  owe,  or  take  up  any  sum  of  money  on  the 
bills  or  notes  of  such  banker  payable  to  bearer  on 
demand,"  but  it  treats  the  two  operations  as  dis- 
tinct, and  it  appears  to  us  that  the  first  branch  of 
the  prohibition  covers  what  is  done  in  this  case. 
It  was  argued  that,  upon  the  construction  of  the 
agreement,  it  must  be  taken  that  the  Craven 
Bank  Limited  issued  only  as  agents  for  Birkbeck 
and  Co.,  and  the  points  relied  upon  were  as 
follows  :  The  agreement,  it  was  said,  keejjs  alive 
the  firm  of  Birkbeck  and  Co.  for  the  purpose  of 
issuing  their  own  notes.  It  empowers  them  to 
keep  their  own  clerks  for  that  purpose.  It  does 
not  bind  the  Craven  Bank  Lindted  to  cash  the 
notes  or  to  keep  a  fund  for  the  purpose  of  cashing 
them.  The  original  fund  for  cashing  the  notes 
was  provided  by  Birkbeck  and  Co.  m  the  first 
instance,  for  they  left  in  the  hands  of  the  Craven 
Bank  Limited  about  60,0002,  to  meet  the  notes  in 
circulation  when  the  business  was  taken  over, 
which  sum  they  would  otherwise  have  received 
from  the  Craven  Bank  Limited.  The  effect  of  the 
subsequent  transactions  is  the  same  as  if  Birkbeck 
and  Co.  had  had  a  separate  room  and  separate 
clerks  at  the  bank,  aa  if  those  clerks  had  received 
cash  for  all  notes  issued,  and  paid  cash  for  all 
notes  presented,  and  had  lent  the  balance  in  hand 
to  the  bank  day  by  day,  the  bank  paying  2  per 


cent,  on  the  amount  of  notes  in  circulation.  It 
was  argued,  on  the  other  hand,  that  there  is  no 
agency  at  all  in  the  matter,  that  the  60,000^  lef  b 
by  Birkbeck  and  Co.  in  the  hands  of  the  Craven 
Bank  Limited,  when  the  business  was  taken  over, 
was  simply  a  sum  left  to  provide  for  one  of  the 
liabilities  of  Birkbeck  and  Co.,  taken  over  by  the 
Craven  Bank  Limited,  and  that  in  all  subsequent 
transactions  the  Craven  Bank  Limited  were 
principals,  Birkbeck  and  Co.  having  nothing  to 
do  with  them.  This  view  appears  to  us  true. 
Suppose  there  had  been  but  one  note  in  circu- 
lation when  the  business  was  taken  over,  and  that 
Birkbeck  and  Co.  had  received  61.  less  than  they 
would  otherwise  have  received  in  order  to  cash 
it.  Suppose,  further,  that  that  note  had  been 
cSiShed,  and  that  a  few  days  after  it  had  been  re- 
issued as  part  of  the  consideration  for  an  accept- 
ance for  lOOZ.  discounted  with  the  Craven  B^ik 
Limited  by  A.  B.,  the  liability  of  Birkbeck  and 
Co.  in  respect  of  which  they  left  the  61.  in  the 
hands  of  the  Craven  Bank  Limited  would  have 
been  discharged  as  soon  as   five  sovereigns  were 

Eaid  to  the  holder,  and  the  transaction  would 
ave  been  at  an  end.  The  discounting  of  A.  B.'s 
bill  for  100?.  and  the  re-issue  of  the  note  as  part 
of  the  value  given  for  it  "would  have  been  a 
transaction  between  A.  B.  and  the  Craven  Bank 
Limited,  to  which  Birkbeck  and  Co.  would  have 
been  strangers,  though  they  might  be  involved 
by  the  issue  of  the  note  in  a  liability  to  the 
holders,  against  which,  however,  the  Craven  Bank 
Limited  had  agreed  to  protect  them.  The  in- 
genious suppositions  put  forward  on  behalf  of 
the  defendants,  as  to  the  equivalency  between 
what  w^as  actually  done  and  what  might  have 
been  done,  appear  to  us  to  be  beside  the  point. 
It  is  conceivably  possible  that  the  firm  of 
Birkbeck  and  Co.  might  have  continued  to  carry 
on  business  as  a  bank  of  issue,  and  might  in  some 
way  have  made  the  Craven  Bank  Limited  their 
agents  for  that  purpose,  and  this  might  have  had 
much  the  same  effect  as  the  present  arrange- 
ment ;  but  we  do  not  think  they  have  3uccee<kd 
in  performing  this  delicate  operation.  What  they 
would  have  effected  by  the  agreement  before  us, 
if  it  had  been  lawful,  w^ould  have  been  a  transfer, 
in  a  cumbrous  way,  of  their  right  of  issuing  bank 
notes  from  Birkbeck  and  Co.  to  the  Craven  Bank 
Limited,  in  consideration  of  a  payment  of  2  per 
cent,  on  the  amount  of  notes  in  circulation,  and 
this  transfer  the  law  forbids.  It  is  impossible 
for  US  to  doubt  that  this  is  the  object,  and  would, 
if  the  agreement  were  lawful,  Ikj  the  effect  of  the 
agreement.  The  agreement  makes  over  the  whole 
business  of  Birkbeck  and  Co.  to  the  Craven  Bank 
Limited,  except  the  right  to  issue  notes,  but  in- 
cluding such  benefit  of  the  issue  as  is  subsequently 
reserved  to  the  Craven  Bank  Limited.  The  firm 
are  to  issue  their  own  notes  for  five  years,  and 
may  issue  them  for  a  longer  period,  "  but  through 
the  ofiicers  of  the  company  only."  They  may 
continue  to  use  their  own  firm  name,  but  only  for 
the  purposes  of  the  issue.  New  partners  to  keep 
the  firm  alive  may  be  introduced,  "  but  not  with- 
out the  consent  of  the  company."  Any  compen- 
sation they  may  receive  if  their  right  of  issue  is 
taken  away  is  to  be  paid  to  the  company  unless 
the  company  gets  an  equal  right  of  issue,  in  which 
case  the  firm  may  retain  the  compensation.  If  the 
company  requires  a  right  to  issue  their  own  notes 
the  right  of  the  firm  to  do  -so  ig,  to  cease.    The 
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firm  is  to  receive  from  the  companf  2  per  cent. 
on  the  amount  of  notes   from  time  to  time  in 
circulation.     Taken  together  this  appears,  to  be 
no  more  than  a  studiously  obscure  and  elaborate 
vsy  of  saying  that  the  firm  assigns  to  the  com- 
pany the  right  of  issuing  notes  in  consideration 
of  a  payment  of  2  per  cent,  on  the  amount  in 
circnlatiou.     What   has   been  done  amounts   to 
this :  The  firm  left  in  the  company's  hands  funds 
to  meet  the  notes  in  circulation  at  the  time  of 
the  transfer,  and  since  that  time  has  allowed  the 
company  to  issue  the  notes  to  its  customers  as 
principals  in  their  transactions  with  such  cus- 
tomers.   The  very  words  of  the  agreement  show 
that  this  is  its  true  meaning.     The  firm  reserve 
their  right  to  issue  notes,  but  sell  to  the  company 
"  such   benefit  of    the   said  issue  as   is    hereby 
reserved."    If  they  had  said,  "  We  reserve  the 
right,  but  sell  you  the  benefit  of  the  right,"  the 
case  would  have  been  plain.    They  would  have 
made  themselves  at  most  bare  trustees  of  the 
right  for  the  benefit  of  the  company,  and  when 
the  latter  part  of  the  agreement  is  examined  it  is 
quite  clear  that  this  is  what   has  actually  been 
done.    The  firm  of  Birkbeck  and  Co.  have  de- 
prived themselves  of   all  possible  benefit  which 
could  accrue  to  them  from  the  exercise  of  their 
right  in  consideration  of  2per  cent,  on  the  amount 
of  notes  in  circulation.    !Ex)r  what  is  the  benefit 
of  the  right  P     It  was  suggested  to  us  that  its 
benefit  was  that  it  served  as  an  introduction  to 
business.   People  who  come  to  the  bank  to  change 
notes  would,  it  was  said,  come  for  other  purposes. 
We  cannot  accept  this  statement.    It  is  perfectly 
plain  that  the  benefit  to  a  banker  of  the  right  to 
issue  notes  (and  it  can  be  a  benefit  to  no  one  else) 
is  that  it    operates  pro    tanto   as  an    increase 
to  its   capital.     So  long  as  they  are  in  good 
credit  the  power  to  issue  notes  to  the  extent 
of    70,0001.  is   equivalent,    for   many   purposes, 
to    the   Craven    Bank    Limited  to   the   posses- 
sion   of    70,0001.    which    they    can    employ    in 
their   business,   and    it    is    &)r   this  that   they 
agree  to  pay  2  per  cent,  to  Birkbeck  and  Co. 
What  benefit  is  left  to  Birkbeck  and  Co.  beyond 
the    2    per    cent?    Absolutely   nothing,   except, 
indeed, -the  bare  possibility  of  being  allowed  in  a 
highly  improbable  contingency  to  retain  a  com- 
pensation   to    which    their    right    is   extremely 
questionable,  to  say  the  least.    They  must  not 
issme  their  notes  through  any  other  bank.    They 
roust  not  use  their  firm  name,  except  for  the  pur- 
pose of  authorising  that  issue.    If  they  get  anv 
compensation  for  the  loss  of  their  right  the  bank 
is  to  have  it,  except  in  a  highly  improbable  con- 
tingency.   If  the  bank  gets  the  right  to  issue  its 
own  notes,  thev  are  to  discontinue  their  issue, 
obviously  in  order  to  avoid  all  competition.    The 
liability  of  the  firm  to  the  holders  of  the  notes 
remains,  but  that  is  no  advantage  to  them,  but 
the  reverse.     The  result  is  that,  in  consideration 
of  the  payment  mentioned,  the  bank  obtain  the 
whole  benefit  of  the  privilege   of    issuing  their 
notes  aud  the  sole  power  of  issuing  them.    This, 
we  think,  is  in  substance  and  in  truth  a  transfer 
of  the  privile||e,   and   the  effect    of   the  Bank 
Charter  Act  is  to  prohibit  such  a  transfer,  as  it 
forbids  any  bankers,  who  were  not  carrying  on  the 
business  of  a  banker  in  18di  and  then  lawfully 
issuing  their  own  bank  notes,  to  issue  notes,  and 
if  our  view  is  correct  the  issue  of  these  notes  by 
Ihe  Craven  Bank  Limited  falls  within  this  prin- 


ciple. ITiis  is  enough  to  entitle  the  Crown  to 
judgment,  but  there  is  another  point  in  the  case 
which  is  disposed  of  by  the  same  reasoning,  and 
which  applies  more  particularly  to  the  defendants 
other  than  the  Craven  Bank  Limited.  Sect.  12 
prohibits  any  banker  who  being  entitled  to  issue 
bank  notes  "  shall  cease  to  carry  on  the  business 
of  a  banker  "  from  issuing  thereafter  such  notes. 
The  Crown  contended  that  on  the  making  of  the 
agreement  of  1880  the  defendants  (other  than  the 
Craven  Bank  Limited,  ceased  to  carry  on  the 
business  of  bankers  and  became  shareholders  or 
directors  of  the  Craven  Bank  Limited.  To  this 
it  was  replied  that  the  effect  of  the  agreement  was 
that  they  continued  to  carry  on  business  as 
bankers  of  a  bank  of  issue,  and  that  by  the 
interpretation  clause  the  word  "bankers"  ap- 
plied to  every  person  "  carrying  on  the  business 
of  banking,  whether  by  the  issue  of  bank  notes 
or  otherwise."  It  is  not  impossible  that  this  ex- 
pression may  mean  "  carrying  on  business  as  a 
banker,  whether  he  issues  notes  or  not,"  and  it 
may  have  been  thought  necessary,  because  in 
several  of  the  earlier  statutes,  from  the  diys  of 
Queen  Anne  down  to  3  <fc  4  Will.  4,  c.  98,  the  word 
"  bank  "  and  the  expression  "  exclusive  privilege 
of  banking "  is  used  to  mean  a  bank  of  issue  as 
distinguished  from  a  bank  of  deposit ;  but  how- 
ever this  may  be,  it  appears  to  us  that  the  con- 
tention of  the  Crown  is  well  founded.  The  effect 
of  the  agreement  of  1880  appears  to  us,  for  the 
reasons  already  given,  to  have  been  to  transfer 
the  business  of  Birkbeck  and  Co.  to  the  Craven 
Bank  Limited,  and  to  bind  Birkbeck  and  Co.  not  to 
carry  on  the  business  of  banking,  except  so  far  as 
was  necessary  to  enable  them  to  carry  out  what 
was  in  reality  a  transfer  of  their  right  to  issue 
notes  to  the  Craven  Bank  Limited.  After  the 
date  of  that  agreement  it  appears  that  the 
business  of  a  bank  of  issue  was  carried  on  by  the 
Craven  Bank  Limited,  and  not  by  the  other 
defendants,  though  the  other  defendants  no  doubt 
continued  to  authorise  the  issue  of  their  notes  by 
the  Craven  Bank  Limited,  and  to  receive  pay- 
ment for  their  consent  to  and  participation  m 
such  issue.  For  all  these  reasons  we  think  there 
must  be  judgment  for  the  Crown. 

Judgment  for  the  Grown. 

Solicitors  for  the  Crown,  Hare  and  Co.,  agents 
for  the  Solicitor  to  the  Treasury. 

Solicitors  for  the  defendants,  Freahfidd*  and 
Williama. 


If  (•, 


Thursday,  July  3. 

(Before  M&thew  and  Day,  JJ.) 

Bi6.  on  the  prosecution  of  Hoout  v.  The 
Licensing  Justices  of  Pibehill  Nokth,  Staf- 

FORDSHIBE.  (a) 

Practice  —  Mandamus  —  Metum  of  unconditional 
compliance — FUa  to — Rules  of  Supreme  Court 
1885,  Order  LIIL,  r.  9;  Order  LXVIIL,  r.l; 
Order  LXXIL,  r.  2. 

Where  a  return  is  made  to  a  icrit  of  ma/ndamus  of 
unconditional  compliance  therewith,  the  prose- 
cutor can  still  plead  to  the  return,  notuntlistand-' 
ing  the  provisums  of  Order  LIIL,  r.  9,  as  the- 
former  practice  is  kept  alive  hy  Order  LXVIU., 
r.  1,  and  Order  LXXIL,  r.  2. 

(a)  Beported  by  W.  P.  BriBlUT,  Blq.,  BtrdS3t>  at  lanr^  T  ^ 
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Tnis  was  a  motion  to  strike  out  or  set  aside  a 
plea  to  a  return  to  a  writ  of  mandamus. 

A  writ  of  mandamus  was  issued  to  the  defen- 
dants commanding  them  within  a  reasonable 
time  to  hold  a  farther  adjournment  of  the 
adjonmed  general  annual  licensing  meeting  for 
the  division  of  Pirehill  North,  and  to  cause 
notice  to  be  given  of  the  time  and  place  for 
holding  such  further  adjournment,  ana  at  such 
further  adjournment  to  proceed  to  hear  and 
determine  an  application  by  Samuel  John  Iloolev, 
for  the  renewal  of  a  licence  or  certificate  to  hold 
excise  licences  to  sell  by  retail  beer,  cider,  or  wine, 
to  be  consumed  on  the  premises. 

The  defendants  in  their  return  to  the  writ  of 
maiidamus  stated  that  they  did  within  a  reason- 
able time  after  service  of  the  writ  hold  a  further 
adjournment  of  the  adjourned  annual  general 
licensing  meeting,  after  due  notice  given,  and 
did  in  due  form  of  law  proceed  to  hear  and  de- 
termine the  application  for  the  renewal  of  the 
said  licence,  and  did  hear  and  determine  the 
matter  of  the  said  application. 

To  this  return  the  prosecutor  pleaded  that  the 
defendants  did  not  m  due  form  of  law  hear  and 
determine  the  application,  and  that  they  had 
illegally  refused  to  renew  the  licence  or  certifi- 
cate. The  plea  further  went  on  to  state  the 
circumstances  connected  with  the  hearing  and 
refusal  of  the  application  both  at  the  annual 
general  licensing  meeting  and  the  adjourn- 
ment themof,  and  also  at  the  further  adjourned 
meeting  held  in  pursuance  of  the  writ  of 
mandamus,  and  the  prosecutor  therein  alleged 
that,  under  the  circumstances  so  stated,  "the 
defendants  did  not  in  due  form  of  law  proceed 
to  hear  and  determine,  and  did  not  hear  and  deter- 
mine the  matter  of  the  application  pursuant  to  the 
statute  in  that  behalf,  and  in  obedience  to  the 
writ  of  mandamus." 

The  defendants  thereupon  moved  that  the  plea 
to  the  return  to  the  mandamus  bo  struck  out  or 
set  aside  upon  the  grounds  that  no  pleading  was 
allowed  by, law  to  the  return  (being  a  return 
of  unconditional  compliance),  and  '  that  it  was 
irregular  and  embarrassing. 

Order  Lin.,  r.  9 : 

Where  any  Tstom  is  made  to  a  writ  of  mandamus, 
otlMT  than  ao  unoonditioiial  oomplianoe  therewitii,  the 
appUoant  may  plead  to  the  Tetnm  within  snoh  time  and 
in  like  manner  aa  if  the  retum  were  a  statement  of 
defence  delivered  in  an  aotion;  and,  snbjeot  to  theae 


aotion. 

S.  D.  Qreene  for  the  defendants. — Before  the 
statute  of  the  9  Anne,  c.  25,  when  a  retum  was 
made  to  a  writ  of  ma,ndam,us  which  was  false,  the 
prosecutor  had  a  remedy  open  to  him  by  bringing 
an  action  for  a  false  retum.  Then  two  statutes 
were  passed  (9  Anne,  c.  25,  s.  1,  and  1  Will.  4, 
c.  21,  s.  3)  which  allowed  pleas  to  a  retum  to  a 
writ  of  man<Zamu«.  In  1888,  by  the  Statute  Law 
Bevision  and  Civil  Procedure  Act  (46  &  47  Vict. 
c.  49),  these  two  statutes  were  repealed  upon  this 
point,  and  in  their  place  was  put  rule  9  ot  Order 
Lni.  The  effect  of  that  repeal  is  to  leave  the 
law  as  it  was  before  the  statute  of  Anne,  except 
in  so  far  as  it  is  affected  by  Order  Lin.,  r.  9. 
That  rule  tdlows  pleas  to  a  return  in  all  cases 


except  where  the  return  is  that  of  unconditional 
compliance.  Here  the  j  ustices  have  made  a  retum 
of  otiedience,  and  so  there  is  no  provision  allow- 
ing the  prosecutor  to  plead  to  it.  His  remedy  is 
to  bring  an  action  for  a  false  retum,  or  he  might, 
in  the  first  instance,  have  appealed  to  (quarter 
sessions  against  the  refusal  of  the  justices  to 
renew  the  licence.  This  plea  ought,  therefore,  to 
be  struck  out  as  not  warranted  by  any  statute  or 
rule  of  court.  Again,  the  plea  is  embarrassing, 
because  alleged  facts  are  stated  in  it  which  are 
inconsistent  with  the  finding  of  the  justices. 
The  justices  are  the  sole  judges  of  the  facts,  and 
if  this  plea  is  allowed  to  stand  the  justices  will 
have  to  fight  over  these  allegations  which  it 
is  not  the  province  of  the  jury  to  determine. 
No  question  of  law  can  be  raised  upon  this 
plea. 

Jelf,  Q.C.  {Sose  with  him)  for  the  prosecutor.— 
As  to  the  last  point,  that  this  plea  is  embarrassing, 
the  facts  are  stated  there  to  enable  the  def endwits 
to  know  what  case  they  are  to  meet,  and  to 
traverse  any  facts  they  please,  and  to  raise  any 
question  of  law  upon  it.  The  plea  sets  out  the 
facts  of  the  case,  which  facts  did  not  justify  the 
defendants  in  refusing  the  licence,  and  show  that 
the  defendants  did  not  botid  fide  hear  and  deter- 
mine in  accordance  with  the  writ  of  mandamus. 
[Mathew,  J. — Speaking  for  myself,  I  should  not 
have  thought  that  this  pleading  could  be  treated 
as  embarrassing.  There  is.  first,  a  traverse ;  and 
then  a  statement  of  the  grounds  upon  which  that 
traverse  is  intended  to  he  maintained.  I  cannot 
see  that  it  is  so  embarrassing  that  we  ought  to 
strike  it  out.]  Then,  as  to  the  first  objection,  thi.s 
is  one  of  some  difficulty.  However,  Order 
LXVIIL,  r.  1,  says  that,  "  subject  to  the  pro- 
visions of  this  order,  nothing  in  these  rules,  save 
as  expressly  provided,  shall  affect  the  procedure 
or  practice  in  any  of  the  following  causes  or 

matters Proceedings  on    the    Crowii 

side  of  the  Queen's  Bench  Division."  This  rule 
saves  the  existing  practice,  namely,  the  practice 
under  the  statutes  of  9  Anne,  c.  25,  and  1  Will.  4, 
c.  21,  as  the  rules  do  not  anywhere  expressly  pro- 
vide for  this  particular  case.  [Mathew,  J. — <)rder 
LXXII.,  r.  2,  may  further  assist  you.  It  enacts 
that,  "  where  no  other  provision  is  made  by  the 
Acts  or  these  rules,  the  present  procedure  and 
practice  remain  in  force.  No  provision  has* 
been  made  for  pleading  to  a  retum  of  uncon- 
ditional compliance,  and  therefore  does  not  the 
then  existing  practice — that  is,  the  practice  under 
the  statutes  of  Anne  and  Will.  4 — apply  ?]  It  is 
submitted  that  it  does  apply.  The  rules  camo 
into  operation  on  the  24th  Oct.  1883,  and  at  that 
date  the  "  existing  procedure  and  practice "  was 
the  procedure  and  practice  under  those  statutes. 
Hence,  as  theiv  is  no  express  provision  in  the 
rules  dealing  with  this  particular  case,  the  old 
practice  still  remains  in  force,  and  this  plea  is 
good. 

Greene  replied. 

Mathew,  J. — I  am  clearly  of  opinion  that  this 
application  must  be  refused.  Mr.  Greene  reUes. 
in  the  first  instance,  on  an  objection  which  he 
makes  under  Order  LIII.,  r.  9.  He  says  that 
there  has  been  here  a  retum  of  obedience  to  this 
writ  of  mandamus,  and  that  the  effect  of 
Order  LIII.,  r.  9,  is  to  terminate  the  proceedings 
and  to  prohibit  any  plea  to  that  return.  He  says 
Digitized  b. 
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that  that  was  the  meaning,  and  that  was  the  intent 
of  the  rule.  Why  any  such  provision  as  that 
should  have  been  introduced  into  the  rule  it  is 
impossible  to  conjecture,  and  Mr.  Greene  has  not 
been  able  to  supply  any  motive  for  the  extra- 
ordinary change  in  the  practice  and  procedure 
which  he  alleges  has  been  made,  though  no  doubt 
the  terms  of  the  rule  would  appear  to  omit  the 
case  of  a  plea  to  a  return  of  obedience.  The 
argpiment  that  he  puts  forward  is  that  there  is 
expressly  omitted  from  the  provisions  of  the  rule 
the  case  of  a  return  of  unconditional  compliance 
to  a  writ  of  mandamus,  and  that  there  are  con- 
sequently no  means  now  of  pleading  to  such  a 
return.  Under  the  old  procedure  it  could  have 
been  done,  because  there  were  two  statutes  that 
provided  for  it,  namely,  the  statute  of  9  Anne, 
c.  25,  8. 1,  and  the  statute  of  1  Will.  4,  c.  21,  s.  3. 
Those  statutes,  however,  have  been  repealed,  and 
nothing  has  been  put  in  theip  place  with  respect 
to  a  return  of  unconditional  compliance,  the  rule 
in  question  omitting,  whether  by  oversight  or  not, 
to  provide  for  such  a  case  as  this,  and  so  it  is  said 
that  the  plea  that  has  been  put  iu  is  unwarranted 
by  any  statute  or  rule  of  court,  and  must  be 
struck  out.  Upon  turning,  however,  to  a  subse- 
quent order,  I  think  that  words  are  to  be  found 
there  that  will  save  us  from  terminating  the 
action  in  theperemptory  manner  suggested.  It 
is  Order  LXVIII..  r.  1,  applying  to  cases  on  the 
Crown  side  of  the  Queen  s  Bench  Division,  and 
by  that  rule  it  is  provided  that  "  subject  to  the 
prOTisions  of  this  order,  nothing  in  tnese  rules, 
save  as  expressly  provided,  shaO  affect  the  pro- 
ceedure  or  practice  in  any  of  the  following  causes 
or  matters  {inter  alia) :  Proceedings  on  the  Crown 
aide  of  the  Queen's  Bench  Division."  It  seems  to 
me  that  that  rule  saves  the  proceeding  in 
question,  because  nowhere  else  is  tnere  contained 
in  the  rules  any  express  provision  as  to  what  shall 
be  done  in  the  particular  case  now  before  ub, 
namely,  the  case  where  the  return  is  a  return  of 
unconditional  compliance  to  the  writ  of  manda- 
tnut.  That  being  so,  this  plea  is  allowable,  and 
the  then  existing  procedure  is  applicable,  and  the 
then  existing  procedure  applicable  was  that  re- 
gulated by  the  Common  Law  Procedure  Act  1854, 
-which  has  also  been  repealed  as  to  this  by  the  46 
&  47  Vict.  c.  49.  Upon  that  ground  this  applica- 
tion must  fail.  Upon  the  other  ground  I  think 
that,  for  the  reasons  I  have  given  in  the  course 
of  the  argument,  there  is  no  embarrassment  here. 
A  plea  is  either  good  or  bad.  If  bad,  it  can  be 
met  by  what  is  equivalent  to  a  demurrer ;  if  good, 
it  will  have  to  be  proved.  This  plea  is  merely  an 
argumentative  denial  that  the  return  is  true,  an 
issue  which  must  have  gone  to  the  jury  under  the 
old  practice.  This  application,  therefore,  must  be 
refused. 

Dat,  J. — I  concur,  and  I  only  wish  to  add  that 
the  practice  of  pleading  to  a  return  to  a  writ  of 
mandamua  is  a  practice  which  had  originated,  no 
doubt,  under  the  statutes  of  Anne  and  Will.  4, 
but  which  had  become  a  well-known  and  well- 
established  practice  and  procedure,  and  was  well 
known  and  well  established  on  the  24th  Oct.  1883. 
It  is  quite  true  that  upon  that  day  the  statutes  of 
Anne  and  Will.  4  had  been  repealed;  that  is, 
they  were  repealed  by  the  statute  which  took 
effect  on  that  day,  but  I  do  not  think  that  it 
necessarily  follows  that  the  well-known  and  well- 
established  practice  and  procedure  which  origi- 


nated under  them  were  thereby  put  an  end  to.  (a) 
On  the  contrary,  I  think,  with  my  brother  Mathew, 
that  they  are  preserveid  by  those  words  to  be 
found  in  the  rules  which  preserve  the  existing 
practice  and  procedure.  I  also  agree  that  the 
existing  procedure  applicable  is  that  under  the 
Common  Law  Procedure  Act  1864.  I  also  agreo 
with  my  brother  Mathew  as  to  the  second  objec- 
tion taken  by  Mr.  Greene,  and  I  think  that  this 
application  should  be  refused. 

Motion  dlimitsed. 

Solicitors  for  the  prosecutor,  Robinson,  Preston, 
and  Stow,  for  HoUinshead  and  Moody,  Tunstall. 

Solicitors  for  the  defendants,  Thomas  White  and 
Sons,  for  Hand,  Blakiston,  and  Everett,  Stafford. 


Wednesday,  April  2. 

(Before  Lord  Coleridge,  C.J.,  Williams  and 

Cave,  JJ.) 

Reg.  v.  PHiixiitoKE   and  othbbs  (Justices)   and 

PlLIJKG.(6) 

Praetiee — Befusal  of  justices  to  hear  ease — Rule  to 

show  cause — Mandamtu — 11  ^12  Vict.  c.  44,  s.  5. 

By  the  5th  section  of  11  ^  12  Viet.  e.  44,  it  is  eiiaeted 
that,  "  whereas  U  would  conduce  to  the  advance- 
ment of  justice,  and  render  more  effective  and 
certain  the  performance  of  the  duiies  of  justices, 
and  give  them  protection  in  the  performance  of 
the  same,  if  some  simple  means,  not  attended  with 
much  expense,  were  devised  by  which  the  legality 
of  any  act  to  be  done  by  such  justices  might  be 
considered  and  adjudged  by  a  court  of  competent 
jurisdiction,  and  such  justices  enabled  and  directed 
to  perform  it  ivithout  risk  of  any  action  or  other 
proceeding  being  brought  or  had  against  them; 
therefore  in  all  cases  where  a  jttstiee  or  justices  of 
the  peace  shall  refuse  to  do  any  aet  reUHing  to  (ne 
duties  of  his  or  their  office  as  such  justice  or 
justices,  it  shall  be  lawful  for  the  party  rMuiring 
such  act  t3  be  done  to  apply  to  Her  Majeiir/a 
Court  of  Queen's  Bench,  upon  an  affidavit  of  the 
facts,  for  a  rule  calling  upon  such  justice  or 
justices,  and  also  the  party  to  be  affected  by  such 
act,  to  show  cause  why  such  act  should  not  be 
done." 

An  information  Jiaving  been  laid  against  P.  under 
ths'blst  section  of  the  Highway  Aet  1864  (27  §■  28 
Vict.  c.  101)  for  ericroaching  on  a  highway,  the 
justices  decided  on  evidence  given  that  a  claim  of 
right  set  up  by  P.  to  the  land  aMeaed  to  have  beett 
encroached  upon  by  him  was  bona  fde,  and  there- 
upon refused  to  hear  the  case  on  the  ground  of 
want  of  jurisdiction. 

The  complainant  having  applied  under  the  5th 
section  of  11  ^  12  Vict.  c.  44,  for  a  rule  for  the 
justices  to  show  cause  why  they  shoiild  not  hear 
and  determine  the  ease: 

Held,  that  the  application  was  properly  made,  the 
statute  not  being  limited  to  cases  in  which  the 
justices  need  protection  in  the  performance  of  their 
duties. 

Beg.  V.  Percy  (L.  Rep.  9  Q.  B.  64)  overruled. 

(a)  As  to  the  effect  upon  u  existing  piaoiioe  of  the 
leixal  of  a  etatnte  under  wUoh  UtsA  pnMtioe  originated, 
by  tiiie  CivQ  Prooednre  Aete  Bepeel  Aot  1879,  oantain- 
ing  words  identiMi  with  those  &  the  Statute  Law  Be- 
Tision  and  Civil  Procedure  Aot  1883,  see  the  indgment 
of  Watidn  WilUami,  J.  m  The  London  Seottish  Perma- 
nent Bsnsfit  aodsty  t.  Chorley  (50  L.  T.  Bep.  N.  S.  2GS). 

(A)  Beported  by  1.  SxiTS,  Eiq.,  Btrrlatei^it-Lsw. 
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This  was  a  mle  calling  ujion  justices  and  one 
Pilling  to  show  cause  why  they  should  not  hear 
and  determine  a  certain  information  which  had 
been  laid  against  Pilling  under  the  51  st  section  of 
the  Highway  Act  1864  (27  &  28  Vict.  c.  101)  for 
encroaching  upon  a  highway. 

On  the  hearing  of  the  information,  it  appeared 
on  evidence  that  Pilling  had  inclosed  certain 
pieces  of  land  by  the  side  of  a  highway,  which, 
previous  to  the  inclosing,  were  separated  from 
land  admitted  to  lielong  to  him  by  a  fence,  but 
were  not  separated  from  the  highway.  It  was 
contended  on  the  part  of  Pilling  that  the  land 
belonged  to  him,  and  had  never  been  dedicated  to 
the  public. 

Trie  justices  upon  the  evidence  given  decided 
that  the  claim  set  up  by  Pilling  was  a  hond  fide 
claim  of  right,  and  thereupon  refused  to  hear  the 
case  further  upon  the  ground  of  want  of  juris- 
diction. 

A  rule  nin  was  then  obtained  under  the  5th 
section  of  11  &  12  Vict.  c.  44,  calling  upon  the 
justices  and  Pilling  to  show  cause  why  they  (the 
justices)  should  not  hear  and  determine  the 
matter,  and  this  was  the  rule  which  now  came  on 
for  argument. 

The  6th  section  of  11  &  12  Vict.  c.  44,  is  : 

And  whenas  it  would  oondnce  to  tlie  adTancement  of 
iuBtioe,  and  render  more  effeotnal  and  oertain  the  per- 
lormanoe  of  the  dntiea  c^  justices,  if  some  Bunple  means, 
not  attended  with  mnch  expense,  were  devised  by  which 
the  legality  of  any  act  to  be  done  by  snch  jaBtioes  might 
be  oonsidered  and  adjudged  by  a  conrt  of  competent 
jurisdiotion,  and  snoh  jnstioe  enabled  and  direoted  to 
perform  it  withont  riek  of  any  action  or  other  prooeeding 
bdn^  bronftht  or  had  sgainet  him ;  be  it  therefore  enaoted, 
tha^  in  all  oases  where  a  jnstioe  or  jnstioea  of  the  peace 
shall  lefnse  to  do  any  act  relating  to  the  duties  of  his  or 
their  office  as  sach  jnstiae  or  jnstioes,  it  shall  be  lawful 
for  the  party  requiring  snch  act  to  be  done  to  apply  to 
Her  Majesty's  Conrt  of  Queen's  Bennh,  upon  an  affidavit 
of  the  faots,  for  a  rule  oalling  upon  such  justioe  or, 
jngtices,  and  also  the  party  to  be  affected  by  such  aot,  to 
■how  cause  why  such  aot  should  not  be  done ;  and,  if 
after  due  service  of  such  mix,  good  cause  shall  not  be 
shown  against  it,  the  said  court  may  make  the  same 
absolute,  with  or  without  or  upon  payment  of  ooats,  aa 
to  them  shall  seem  meet ;  and  thenid  jnstiae  or  jnstioes, 
ni>on  being  served  with  such  rule  absnlnte,  shall  ob«y 
the  same,  and  shall  do  the  act  required,  and  no  action  or 
prooeeding  whatsoever  shall  be  commenced  or  prosecuted 
against  snch  justice  or  justices  for  having  obeyed  such 
rule  and  done  each  aot  so  thereby  required  aa  aforesaid. 

Pitt-Lewis,  for  Pilling,  showed  cause  against 
the  rule. — This  section  is  applicable  only  in  cases 
where  the  justices  need  protection.  In  Reg. 
V.  Percy  (L.  Hep.  9  Q.  B.  64)  Blackburn,  J.  lays 
this  down  in  terms.  "  The  generality,"  he  says, 
"  of  the  words  '  where  justices  shall  refuse  to  do 
any  act  relating  to  the  duties  of  their  office '  is 
controlled  by  the  recital  of  the  section,  and  it  is 
only  where  the  justices  need  protection  that  the 
enactment  applies;"  and  Quain,  J.  says,  "The 
last  clause  m  the  section  confirms  that  view." 
In  this  case  it  cannot  bo  said  that  the  justices 
need  protection,  and  therefore  the  section  does  not 
apply,  and  the  court  will  not  grant  a  rule. 

Bullen  in  support  of  the  mle. — The  decision  in 
Reg.  V.  Perctf  was  at  variance  with  that  of 
Wightman,  J.  in  R^g.  v.  Aston  (1  L.  M.  &  P.  4®1), 
which  was  apparently  not  bronght  to  the  know- 
ledge of  the  court  which  decided  Rtg.  v.  Percy. 
Reg.  V.  Aston  was  the  case  of  a  rule  under  this 
section  calling  upon  justices  to  show  oanse  why  they 
shotild  not  take  A-ston's  recognisances  in  a  ^lenal 


sum  on  condition  that  he  prosecuted  with  effect 
an  appeal  against  a  conviction  made  against 
him  by  them,  and  Wightman,  J.  there  held  that 
the  remedy  under  this  section  is  not  simply  for 
the  benefit  of  justices,  nor  confined  to  cases  in 
which  their  jurisdiction  is  doubtful,  but  extends 
to  all  cases  in  which  they  refuse  to  do  an  act 
relating  to  the  duties  of  their  office.  "  I  will 
not,"  he  said,  "  say  what  the  object  of  the- 
statute  generally  is,  but  that  section  substitutes 
a  rule  in  lien  of  mandumiis,  in  order  to  prevent 
expense,  '  in  all  cases,  where  a  justice  or  justices 
of  the  peace  shaU  refuse  to  do  any  act  relating  to- 
the  duties  of  his  or  their  office.'  These  words 
seem  large  enough  to  embrace  the  present 
matter."  The  view  so  taken  by  Wightman,  J. 
is  the  correct  view  of  the  object  of  the  section, 
which  is  clearly  applicable  to  the  present  case. 

Lord  CoLEBiDGE,  C.J. — We  are  not  prepared  to 
lay  down  any  exclusive  rule  as  to  what  class  of 
cases  come  within  the  operation  of  this  section,, 
and  what  are  rather  the  subject  of  mandamus, 
these  two  methods  being,  of  course,  in  many 
cases,  co-ordinate.  But  we  are  prepared  to  say 
that  we  do  not  think  that  the  case  of  Reg.  v. 
Percy  was  rightly  decided,  in  so  far  as  it  held  that 
this  section  only  applies  to  cases  in  which  the- 
justices  need  protection.  We  think  that  this  view 
narrows  the  statute  too  much,  and  does  not  rightly 
interpret  its  meaning. 

Williams  and  Cave,  JJ.  concurred. 

Williams,  J.  then  left  the  court,  and,  the  facts 
having  been  discussed, 

Lord  Coleridge,  C.J.  and  Cave,  J.  held  that,  on 
the  authority  of  Williams  v.  Adams  (5  L.  T.  Bep. 
N.  S.  790;  31  L.  J.  109,  M.  C.)  and  other  cases, 
the  justices  had  jurisdiction  to  decide,  and  ought 
to  have  decided,  whether  the  land  in  question  was 
highway  or  not,  ana  thereupon  nuule  the  rule 
absolute,    with     costs    against     the    defendant 

P^"^"«-  RuU  absolute. 

Solicitors  for  the  applicant,  Pickett  and  Mytton. 
Solicitors  for  the  defendant,  Stodten  and  Jtipp. 


Friday,  April  4. 

(Before  Lord  Colebidge,  C.J.  and  Cave,  J.) 

Davbtiz  ajtd  otheiw  v.  Lavijjgton.  (a\ 

Praetice— Order  III.,  r.  6  {F) — Specially  indoraed 
writ — Action  for  tlie  recovery  of  land  by  a  land' 
lord  against  a  tenant  whose  term  has  been  duly 
determined  by  notice  to  quit — Action  by  mortgagee 
under  aMomment  clause. 

Order  III.,  r.  6,  provides  that  .  .  .  (F)  in  adion* 
for  the  recovery  of  land,  with  or  wUhowt  a  daivi 
for  rent  or  mesne  profits,  by  a  landlord  against 
a  tenant  whose  term  has  expired  or  has  been 
duly  determined  by  notice  to  quit,  or  against  per- 
sons claiming  under  such  tena/ni;  the  writ  of 
summons  may,  at  tlie  option  of  the  plaintiff,  be 
specially  indorsed  with  a  statement  of  his  claim. 

A  deed  of  mortgage  contained  a  clause  by  which  the 
mortgagees,  icho  were  therein  stated  to  be  in 
possession  of  the  lands  thereby  imortgaged,  aceord- 
ivg  to  the  true  intent  and  meaning  of  the  Bills  of 
Sale  Ad  1878,  demised  the  said  lands  to  the  mort- 
gagor, and  tlhe  mortgagor  attorned  tenant  thereof 


(»;  Reported  by  J.  Smtb,  Fsq.,  B*i 
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to  iJte  vM»rtgagee»  at  a,  yea/rhj  rent  equal  to  ths 
inierett  payaMe  under  the  mortgage,  subject  to  a 
proviso  that  the  mortgagees  might  at  any  time 
after  a  tiine  therein  stated  enter  on  the  lands  and 
thereby,  or  in  any  other  way,  determine  the 
tenancy  ivithoitt  giving  any  previous  notice  to 
quit.  Bvhsequent  to  t)ie  time  so  stated,  the  interest 
on  ike  mortgage  being  in  arrear,  tlis  mortgagees 
tervedonthe  mortgagor  a  notice  to  quit  forthwith. 
The  mortgagor  refusing  to  do  so,  the  mortgagees 
hrougkt  an  cuiion  against  him,  for  tlie  recovery  of 
land,  speeiaZly  indorsing  their  writ  under  Order 
III.,  r.  6  (F),  and  applied  in  due  course  for 
liberty  to  sign  final  jiufyment  under  Order  XIV., 
r.  1. 

Sdd,that  the  action  was  within  the  true  intent  and 
maaning  of  Order  III.,  r.  6  (F),  and  tliat,  there 
being  no  defence  on  the  ruerits,  the  mortgagees 
were  entitled  to  sign  judgment  wider  Order  XIV., 
r.  1. 

This  was  an  appeal  from  a  decision  of  Field,  J. 

at  chambers,  giring  the  plaintiffs  liberty,  under 

Order  XIV.,  r.  1,  to  enter  final  judgment  in  an 

action  for  the  recovery  of  land. 

The  action  -was  brought  by  the  plaintiffs,  as 

mortgagees,  against  the  defendant,  their  mort- 

Baeor,  the  indorsement   on  the  writ  being   as 

f  DUOWS : 

Tha  plaintiffa'  olaim  ia  tot  posaenion  of  the  fiaehold 
land  and  hareditiunenta  known  aa  the  Twineham  (Jrange 
Batate,  oontainin^  together  161a.  2r.  39p.,  or  thereaboots, 
with  the  oapital  meaanage,  atablea,  oottagea,  bama,  ont- 
hooaea,  and  appiuiaianoes,  ritnate  in  the  pariah  of 
Twinaham,  in  the  eoanty  of  Soaaez,  whioh  land  and 
premiaea  aie  on  the  tithe  oommutation  suq)  for  the  aaid 
noiah  nombered  a«  foUowa,  &o.  The  aboTe^deaoribed 
land  and  heieditamenta  were  demiaed  by  the  plaintiffa 
to  the  defendant  by  indenture  of  the  19Ui  Deo.  1881,  at 
iba  rent  thero  meDtioned,  anbjeot  to  a  proiiao  that  the 
plaftitiffa  might  at  any  time  after  the  25th  Dec.  1881, 
enter  into  and  npon  tiui  aaid  landa  and  hereditaments  or 
any  part  thereof,  and  tiiereby,  or  in  any  other  way  they 
m&nt  think  fit,  determine  the  tenancy  thereby  created 
withoot  siTing  to  the  defendant  any  previona  notice  to 
onit.  xbe  aaid  tenancy  of  the  defendant  waa  duly 
determined  by  notice  to  qnit  and  enter  on  the  aaid  lands 
and  hereditaments  on  the  8th  Feb.  1881. 

The  indenture  of  the  19th  Dec.  1881  waa  a 
mortgage  deed  containing  an  attornment  clause 
in  the  following  form : 

lastly,  the  aaid  mortgagees  being  in  poeaeaaion 
«M900rding  to  the  tnie  intent  and  meaning  of  the  Bills  of 
Sale  Act  1878,  do  hereby  demise  onto  the  aaid  moctga«or 
the  lands,  hereditamenta,  and  preraiaea  hereinbefore 
ezpieaaed  to  be  hereby  granted,  and  the  said  mortgagor 
'doib  hereby  attorn  tenant  thereof  to  the  aaid  mortgagees 
at  tile  rent  of  8601/  per  annnm,  being  a  fair  and  raaaon- 
able  rent  within  the  meaning  of  the  aaid  Act,  to  be  paid 
in  adTaaoe  half^aarlj,  on  the  24th  day  of  Jnne,  and  on 
the  2Sth  day  of  Deo.  in  every  year,  the  first  of  saoh  pay- 
ments to  be  made  on  or  before  the  execntlon  of  these 
presents,  and  the  next  on  the  said  24th  day  of  Jnne,  and 
mo  on  thenceforth ;  provided  nerertheleaa,  that  the  aaid 
morteagees  and  the  aairiTora  and  aarvivor  of  them,  and 
the  heira  of  anoh  aorriror,  thsir  or  hia  aasigna,  may  at 
4Uiy  time  after  the  said  25th  Deo.  1881,  enter  into  and 
imon  the  said  landa  and  hereditamenta  or  any  part 
■mxect,  and  thereby,  or  in  any  other  way  they  or  he  may 
think  fit,  determine  the  tenancy  hereby  created  without 
siTing  to  the  mortgagor  any  preTions  notice  to  quit ;  and, 
nrther,  tiiat  notlung  hereinbefore  contained  ahall  con- 
■titnte  the  said  mortgagees  mortfrageea  in  poaaesBion  for 
any  other  pnrpoee  thian  the  making  of  the  above  deter, 
minable  demise,  or  anbjeot  them  to  any  liability  to 
acconnt  or  other  liability  incident  to  the  poaition  of 
mortgagees  in  poaieaaion. 

The  amount  of  the  rent  reserved  under  this 
clause  was  the  same  as  the  amount  of  interest 


payable  in  respect  of  the  mortgage,  and,  this 
interest  being  in  arrear,  the  mortgagees  served 
upon  the  mortgagor  a  notice  to  quit  "  forthwith," 
and  subsequently  brought  against  him  the  present 
action,  and,  alleging  the  writ  therein  indorsed  as 
above  mentioned  to  be  a  sjjecially  indorsed  writ 
within  the  meaning  of  Order  III.,  r.  6  (F),  applied 
to  a  master  under  Order  XIV.,  r.  1,  for  liberty  to 
enter  final  judgment  in  the  action.  The  master 
having  given  the  defendant  leave  to  defend,  the 
plaintiffs  appealed  to  Field,  J.  at  chambers,  who 
reversed  the  decision  of  the  master,  and,  holding 
that  there  was  no  defence  upon  the  merits  of  the 
case,  gave  the  plaintiffs  liberty  to  enter  judg- 
ment, (a) 

From  this  decision  the  defendant  appealed,  and 
this  was  the  appeal  which  now  came  on  for  hear- 
ing. 

Order  III.,  r.  6,  is : 

In  all  actions  where  the  plaintiif  seeks  only  to  reoover 
a  debt  or  Ii<)mdated  demand  in  money  payable  by  the 
defendant,  witb  or  without  interest|  arising  (A)  upon  a 
eontnot,  ezptesa  or  implied  (aa,  for  inatanoe,  on  a  bill  of 
ezahange,  promiasory  note,  or  cheque,  or  other  simple 
contract) ;  or  (B)  on  a  bond  or  concraot  under  seal  for 
payment  of  a  liquidated  amount  of  money ;  or  (C)  on  a 
statute  where  the  anm  aonght  to  be  reoorered  is  a  fixed 
anm  of  money  or  in  the  nature  of  a  debt  other  than  a 
penalty;  or  (D)  on  a  guaianly,  whether  nnder  aeal  or 

(a)  The  jndgment  of  Field,  J.  at  ohambera  (Law 
Tims,  AprU  5,  vol.  Ixxvi.  p.  408)  waa  as  follows : 

FiiLD,  J.— The  beat  conclusion  I  can  oome  to  is 
thia,  that  thia  is  a  oaae  within  the  words  of  Order  III,, 
r.  6  (F).  I  do  not  mean  to  aay  that  it  ia  a  matter  free 
from  doubt.  With  regard  to  the  caae  of  Hobio*  r. 
Monk  (L.  T.  Jan.  26, 1884,  p.  226),  I  hare  aeen  Mathew. 
J.,  who  aays  that  he  did  not  intend  to  lay  down  any 
gmieral  rule  in  deciding  that  case.  What  I  have  to 
decide  ia,  whether  this  fa  an  action  for  the  recovery  of 
land  by  a  landlord  against  a  tenant  whose  term  has  ex- 
pired or  has  been  duly  determined  by  notice  to  quit.  ' 
The  argument  is,  that  in  the  present  ease  the  plaintiffs 
axe  n(^  entitled  to  apeoially  indorse  their  writ,  and, 
therefore,  are  not  entitled  to  thia  remedy  under  Order 
XTV.,  and  I  quite  admit  that,  although  there  is  no  de- 
fence to  the  action,  unless  the  case  ia  bronght  within  the 
words  of  sub-sect.  (F),  the  defendant  is  entitled  to  suc- 
ceed on  this  aummona.  The  principalrelationahip  between 
the  portiea  here  ia,  no  donb^  that  of  mortgagor  and  mort- 
gagee. Now,  it  vaiy  often  happens  that  a  mortgagee 
who  ia  in  pcaaession  does  not  get  hia  mterest.  No 
prudent  mortgagee  advances  his  money  with  the  imme- 
diate prospect  of  taking  poaaeaslon  of  the  mortgaged  pro- 
perty. Aa  a  rule,  he  desires  to  get  interest  for  the  money 
he  haa  lent.  He  therefore  prefers  property  whioh  is  let 
to  tenants,  and  which,  consequently,  gives  him  an  addi- 
tional aeenrity  beyond  the  mere  power  of  taking  posaea- 
aion.  Jn  ihs  preaent  caae  the  mortgagee  wanted  to  get, 
bt^oad  the  ordinary  contract  of  mortoage,  a  subatitnte 
for  the  tenancy  of  a  stranger.  He  therdtore  rec^uired 
that  the  mortgagor  ahould  put  bimaelf  in  the  poaition  of 
a  tmant.  Then  on  the  17th  Feb.,  interest  being  inarrear, 
notice  to  quit  ia  given,  and,  that  not  being  complied  with, 
this  action  for  poaaeaaion  ia  commenced.  The  question 
now  is,  whether  that  ia  brought  by  a  landlord  against  a 
tenant  whose  term  haa  been  duly  determined  by  notice. 
I  think  that  the  fact  that  there  exists  a  oontraot  between 
theae  pazties  as  between  mortgagee  and  mortgagor  does 
not  prevent  another  contract  being  superadded  as 
between  landlord  and  tenant.  The  rent  is  to  be  identical 
with  the  interest,  and  the  object  of  the  attornment  clause 
is,  no  doubt,  primarily  to  aecure  payment  of  the  interest ; 
while,  to  aecure  poaaesaion,  there  is  an  expreas  proviso 
that  the  mortgagee  may  determine  the  tenancy  without 
giving  any  notice  to  quit.  It  aeema  to  me  that,  according 
to  the  constmotion  contended  for  on  behalf  of  the  defen- 
dant, no  effect  whatever  ia  to  be  given  to  this  contract 
of  tenancy,  I  cannot  myaelf  doubt  that  the  mortgagee 
ia  in  thia  caae  a  landlord  and  that  the  mortgagor  is  his 
tenant,  and  that  the  term  haa  been  duly  determined  by 
notice  to  quit.  Oeiisr  for  judgment. 
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not,  where  the  olaim  aninat  the  windpal  it  in  reapeot  of 
m  debt  or  Ufnidated  denuuid  only ;  or  (K)  on  a  tnut ; 
or  (7)  in  aotions  for  the  zeoorery  of  land,  with  or 
without  k  clum  for  rent  or  mesne  profits,  by  a  landlord 
aft^wt  a  tenant  whose  term  has  expired  or  has  been 
duly  determined  hj  notioe  to  qnit,  or  against  persons 
clafmhig  nnder  snen  tenant ;  the  writ  of  summons  may, 
at  the  option  of  the  plaintiff,  be  speoially  indcned  with 
a  statement  of  his  oiaim,  or  of  the  remedy  or  relief  to 
whioh  he  elaima  to  be  entitled.  Snoh  spMial  indorae- 
ment  shall  be  to  the  effect  of  anoh  oi  the  fotau  in 
Appendix  C,  aeot.  it.,  as  shall  b«  appBoable  to  the 


Scarlett,  for  tHe  defendant,  in  support  of  the 
appeal. — ^This  is  not  an  action  for  the  recovery  of 
land  by  a  landlord  against  a  tenant  whose  term 
has  expired,  car  has  been  dnly  determined  by 
notice  to  quit,  within  the  tme  meaning  of 
Order  III.,  r.  6  (F),  and  therefore  this  application 
under  Otder  XIV.,  r.  1,  is  not  well  founded.  The 
relationship  between  the  parties  is  that  of  mort- 
gagor and  mortgagees,  and  not  that  of  landlord 
and  tenaot.  The  real  object  of  the  attornment 
clause  is  to  give  the  mortgagees  an  additional 
secnnigr  for  the  payment  of  the  interest  from 
time  to  time  aceruing  due  upon  the  mortgage  by 
giving  them  po«^  to  distrain  for  it,  and  the 
parties  only  stand  to  one  another  in  the  relation 
of  landlora  and  tenant  so  far  as  to  enable  this  to 
be  ^ne,  and  not  to  such  an  extent  as  to  bring 
them  within  the  meaning  of  this  rule.  The 
relationship  in  this  case  existpd  only  as  a  legal 
fiction  and  not  as  a  fact,  which  latter  state  of 
things  alone  the  rale  contemplates.  It  could  not 
have  been  the  intention  nf  the  framers  of  the 
rules  to  sweep  away  in  this  manner,  by  a  side- 
wind, all  the  safeguards  with  which  the  doctrines 
of  equity  have  always  protected  mortgagors. 

Beqinald  Hughet,  for  the  plaintiffs,  was  not 
caUed  upon. 

Lord  OoLZBisOB,  C.J. — ^I  am  of  opinion  that  the 
order  of  Field,  J.  should  be  afiBrmed.  The  ques- 
tion for  our  decision  is  whether  the  conditions 
precedent  to  an  application  under  Order  XTV. 
nave  been  compliea  with  in  the  present  action,  so 
as  to  entitle  the  plxuntiff  to  nave  Uberty  to 
enter  final  judgment.  The  action  before  us  is  an 
action  by  mortgagees  against  their  mortgager 
for  the  possession  of  the  mortgaged  lands,  and,  as 
is  usually  the  case,  the  mortgagor  has  been 
allowed  to  remain  in  possession,  the  mort^gees 
retaining  the  security  of  the  land ;  but  in  this  case 
that  is  not  the  onlv  relation  between  the  parties, 
since  by  the  deed  of  mortgage  the  relation  of 
landlora  and  tenant  has  been  created.  It  has 
been  argued  that  this  relation  cannot  exist  because 
the  relation  of  mortgi^r  and  mortgagee  exists, 
but  to  my  mind  wis  argument  mui  no  force 
because  I  do  not  see  why  there  may  not  be  the 
two  sets  of  obligations  arising  between  two  per- 
sons, as  I  think  is  the  case  here.  The .  relation  of 
landlord  and  tenant  existing,  then,  has  the  tenancy 
been  determined  P  The  tenancy  purports  to  be 
determined  by  notice  to  quit.  It  is  suggested 
that  no  notice  to  quit  is  necessary,  because  the 
relation  of  mortgagor  and  mortgagee  requires  no 
such  notice.  That  may  be  true,  but,  if  it  be,  then 
either  this  is  a  tenancy  properly  determined  by 
notice,  or,  if  no  notice  is  necessary,  it  has  been 
determined  by  the  exercise  of  the  mortgagor's 
wilL  In  many  old  cases  the  relation  of  mortgagor 
and  mortgagee  has  been  assimilated  (though  there 
is  nothing,  as  Lord  Mansfield  once  said,  more 


difficult  than  true  assimilation)  to  that  of  landloni 
and  tenant.  Then,  why  should  not  Order  XIV. 
apply,  seeing  that  it  is  both  just  and  convement 
that  it  should  apply  P  Ko  ground  against  its  appli- 
cation has  been  put  forward,  and  there  is  no 
reason  against  it  that  I  can  see,  except  that  the 
mortgagor  ought  to  be  able  to  put  the  mortgagees 
to  the  trouble  of  bringing  their  action  in  gome 
longer  and  more  expensive  form  instead  of  using 
the  short  and  convenient  procedure  provided  bv 
these  rules.  I  am  of  opinion,  therefore,  that  the 
relation  of  landlord  and  tenant  within  the  tme 
meaning  of  Order  III.,  r.  6  (F)  exists,  under  the 
circumstances  describeid  in  the  indorsdment  on 
this  writ,  and  the  writ  therefore  becomes  enforce- 
able under  the  provisions  of  Order  XIV. 

Gave,  J. — I  am  of  the  same  opinion.  In  this 
case  to  the  relation  of  mortgagor  and  mortgagee 
there  has  been  superadded  the  relation  of  land- 
lord and  tenant,  and  I,  for  mv  port,  am  entirely 
unable  to  see  any  reason  why  this  should  not  lie 
done,  since  it  has  been  done  for  a  long  series  of 
years  as  a  means  of  giving  the  mortgagee  a  better 
remedy  for  the  recovery  of  the  interest  due  to 
him.  It  is  not  disputed  that  the  power  to  distrain 
exists,  and  to  my  mind  this  itseli  shows  that  the 
mortgagee  has  tne  power  of  a  landlord,  and  that  the 
relation  of  landlora  and  tenant  exists,  the  power 
of  distress  being  on  incident  attaching  to  the 
relation  of  landlord  and  tenant.  Consequently,  I 
am  clearly  of  opinion  that  the  parties  in  the  pre- 
sent case  stand  towards  each  other  in  the  relation 
of  landlord  and  tenant.  Has,  then,  the  tenancy 
expired  P  I  agree  with  my  Lord  that  either  the 
tenancy  has  been  determined  by  the  notice  which 
has  been  given,  or,  if  notice  to  quit  was  unneces- 
sary, then  it  has  beei^  determined  by  the  will  of 
the  landlord.  I  am  of  opinion,  therefore,  that  the 
action  is  within  the  trud  meaning  of  Order  III., 
r.  6  (F),  and  that  the  plaintiffs  are  entitled  to  an 
order  for  final  judgment  under  Qrde*  XTV. 

Judgment  for  ^  j>Iatn<(f«. 

Solicitors  for  the  plaintiffs,  Hughe*,  Ma^erauiu, 
aadBeie. 

Solicitor  for  the  defendant,  Frank  Cherry. 


QUEEN'S   BENCH   DIVISION,   IK 
BANKBUPTCY. 
Thursday,  April  24. 
(Before  Cavx,  J.) 
.Be  Mackiktosh  ;  Ex  parte  Mackiktosh.  (a) 
Action,    pending   in    Chancery    JHvieion  —  Kw- 
payment  of  trutt  money — Bankruptcy  of  trader 
— Attachnent — Jurisdiction  of  Bankruptcy  Court 
to  interfere. 
M.  and  C.  were  in  partnership,  the  aeparate  ettaif 

of  G.'s  wife  being  held  6y  the  firm  as  trustee*. 
In  an  action,  consequent  upon  a  ditsolution  e) 
partnership,  by-M.  against  C.  and  his  wife,  the 
case  for  this  plaintiff  failed,  hut,  upon  a  eounter- 
daim  by  C.'s  wife,  an  aeeount  was  ordered  to  he 
taken,  and  it  was  ordered  that  the  amount  dnr 
should  be  paid  into  court  by  M. 
Upon  his  failure  'to  pay,_  notice  uxu  given  tkal^  a 
rerit  of  aHaehment  against  him  would  he  am^M 
for,  and  this  proceeding  he,  honing  recmity  pre- 
'sented  his  petition,  asked  the  hankri^ty  /iidge  to 
(a)  Beportedby  J.E.VlHC»T,Eaq.,Bartliter-al-Ltw. 
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Be  Mackintosh;  Ex  parte  Mackintosh. 


[Ik  Baxk. 


rvttrain  mider  ted.  10  (2)  of  the  Bankritpfoij  Ad 
1883. 

Held,  that  the  reqnett  miitt  he  re/used.  The  hank- 
ruptcy  Judge  hoa  t6  regard  ttie  inferetts  of  the 
rreditore,  and  tci'K  not  interfere  with  the  juris- 
diction  of  another  eouH  upon  the  application  of 
the  debtor  i(n2«««  ipecial  grounds  are  sltown. 

Semhle,,that  if  the  trattee  had  come  and  atked  that 
the  action  might  be  transferred,  his  request  would 
have  been  granted. 

Ok  the  Slst  Dec.  1879  the  firm  of  Chalmers, 
Mackintosh,  and  Dndgeon,  carrying  on  business 
in  London  and  China,  dissolved  partnership.  At 
the  date  of  the  dissolution  Mrs.  Chalmeis  had 
an  acconnt  with  the  firm,  which  received  the 
dividends  of  her  separate  property,  and_  acted 
as  her  trustees.  In  consequence  of  disputes 
between  the  partners  an  action  was  commenced 
by  Mackintosn  against  Chalmers  and  his  wife 
in  the  Chancery  Division,  and  was  tried  befoiie 
Bacon,  V.C.  ' 

The  case  against  Mr.  and  Mrs.  Chalmers  failel, 
bat  an  acconnt  was  ordered  to  be  taken  on/a 
coonter-claim  set  np'  by  Mrs.  Chalmers,  and  t^ 
sam  of  llOOZ.  was  founa  to  be  due  to  her,  and  oil 
the  22nd  Feb.  an  order  was  made  that  Mackintosh 
should  M,y  that  amount  into  court  within  fourteen 
days.  Upon  his  failure  to  comply  with  the  order, 
notice  was  given  by  Mrs.  Chalmers  that  a  writ  of 
attachment  would  be  applied  for,  and  this  pro- 
ceeding Mackintosh,  who  had  recently  presented 
a  bankruptcy  petition,  now  sought  to  restrain. 

Northmore  Lawrence  (J.  Linklater  with  him)  for 
Mackintosh.— Sect.  9  (1)  of  the  Baidcruptcj;  Act 
1883  provides  that  "on  the  making  of  a  receiving 
order  an  official  receiver  shall  bo  thereby  con- 
stituted receiver  of  the  property  of  the  debtor, 
and  thereafter,  except  as  directed  by  this  Act, 
no  creditor  to  whom  the  debtor  is  indebted  in 
respect  of  any  debt  provable  in  bankruptcy  shall 
have  any  remedy  against  the  property  or  person 
of  the  debtor  in  respect  of  the  debt,  or  shall 
commence  any  action  or  other  legal  proceedings 
unless  with  the  leave  of  the  court,  and  on  such 
terms  as  the  conrt  may  impose."  And  by  sect.  10 
(2),  "  The  court  may  at  any  time  after  the  pre- 
sentation of  a  bonkmptcy  petition  stay  any 
action,  execution,  or  other  le^  process  against 
the  property  or  person  of  the  debtor,  and  any 
court  in  which  proceedings  are  pending  against  a 
debtor  may,  on  proof  that  a  bankruptcy  petition 
bag  been  pi^sented  by  or  against  the  debtor, 
either  stay  the  proceedings  or  allow  them  to 
continue  on  such  terms  as  ii  may  think  fair." 
TTiis  was  a  debt  provable  in  the  bankruptcy,  and 
I  submit  that  the  words  at  the  end  ot  sect.  9, 
"unless  with  the  leave  of  the  court,"  Ac,  only 
qualify  the  words  "  or  shall  commence  any  action 
or  other  legal  process,"  and  have  no  connection 
with  those  immediately  following  them.  It  must 
interfere  greatly  with  the  proceedings  in  bank- 
ruptcy if  the  debtor  is  locked  up.  The  various 
duties  which  the  debtor  must  perform  with 
regard  to  the  discovery  and  realisation  of  his 
property  are  described  in  .sect.  24,  and  it  is 
unprecedented  to  attempt  to  attach  a  person  in 
a  fidnciary  position  while  the  bankmptcy  pro- 
ceedings are  pending : 

Cobham  v.  Dalton,  L.  B«p.  10  Ch.  App.  655; 
LevcU  T.  Bamett,  h.  B«p.  6  Ch.  Div.  252 ; 
£x  varie  Bemmings;  Rt  Chatterton,  41  L.  T.  Rep. 
N.S.518;  13  Ch.  Div.  103. 
Vd.  LI.,  N.S.,  1301, 


[Cavb,  J. — Your  argument  is  that  a  debtor  can- 
not be  attached  for  a  debt  provable  in  bank- 
ruptcy.] 

Hemming,  Q.C.  (with  him  Druee),  contra. — ^The 
words  "  unless,"  '&c.,  (ubi  sup.)  have  a  further 
application  than  that  which  my  friend  contends 
for.  [Cave,  J. — I  do  not  see  why  this  application 
is  made  to  me  at  all.  I  must  ask  Mr.  Lawrence 
to  explain  why,  if  he  is  within  sect.  9,  he  comes  to 
me.] 

Northmore  Lawrence.— It  has  always  been  the 
practice.  [Cavk,  J. — You  say  they  are  ^ing 
to  lock  the  bankrupt  up  on  a  debt  provable  m  the 
l»nkruptcy.  Why  should  I  help  yonP  Under 
sect.  9,  according  to  your  reading  of  it,  Baoon, 
V.C.  cannot  grant  an  attachment,  and  if  he  does 
the  Court  of  Appeal  will  soon  reverse  thjs  de- 
cision. H  your  construction  of  sect.  9  is  right 
you  are  absolutely  safe.  If  Mr.  Hemming  is  right 
Bacon,  V.C.  may  exercise  a  discretion,  and  he 
knows  all  the  facts.]  Surely  that  is  contrary  to 
Cobham  v.  Dalton  (ubi  sup.).  [Cave,  J. — ^That 
is  an  authority  so  far;  if^the  Vice-Chancellor 
commits  your  client,  you  can  apply  to  have  him 
discharged.]  Your  Lordship's  jurisdiction  to  re- 
strain IS  admitted.  [Cave,  J. — I  may  restrain 
any  action,  execution,  or  other  legal  process,  but  I 
must  see  that  there  is  some  ground  for  doing  so, 
and  I  ought  not  to  do  it  without  some  ground.  For 
example,  if  the  creditor's  property  was  interfered 
with  1  might  interfere,  but,  because  the  debtor 
happens  to  have  inculpated  himself,  I  do  not  see 
why  I  should  interfere.]  The  Act  supposes  that 
a  bankrupt  is  a  free  man  to  help  in  the  adminis- 
tration 01  his  property.  [Cave,  J. — If  the  Act 
says  so,  why  do  you  want  my  help  ?]  I  submit 
that  when  a  matter  comes  into  buikruptcy  it  is 
for  your  Lordship  to  decide  all  questions.  [Cave, 
J. — The  trustee  claims  nothing  here ;  if  ihe  trustee 
did  so  I  would  transfer  the  action,  but  no  one 
appears  on  behalf  of  the  creditors.]  I  would 
submit  that  when  once  the  bankruptcy  com- 
mences, it  is  the  duty  of  the  conrt  to  protect  the 
bankrupt. 

Cave,  J. — ^I  am  clearly  of  opinion  that  this 
application  must  be  refused.  It  is  contended  that 
under  sect.  9  of  the  Bankmptcy  Act  1883,  the 
bankrupt  cannot  be  sent  to  prison.  If  so,  when 
the  motion  is  brought  before  Bacon,  V.C.  he  will 
deal  with  it.  He  is  as  much  bound  by  sect.  9  as 
I  am.  If  this  interpretation  of  sect.  9  is  not 
correct  I  do  not  see  wny  the  bankrupt  should  not 
go  to  prison.  Certainly  no  facts  have  been  brought 
to  my  notice  which  would  justify  my  interference. 
The  official  receiver  docs  not  appear.  I  shall 
leave  it  to  Bacon,  V.C,  and  I  am  certain  if  it  is 
contrary  to  sect.  9  that  the  learned  judge  will 
know  how  to  act ;  there  is  certainly  no  one  better 
qualified  by  his  long  experience  of  the  Bankruptcy 
Act  of  1869  to  deal  with  this  question.  If  it  is 
not  contrary  to  sect.  9,  no  facts  whatever  have 
been  brought  before  me  to  induce  me  to  inter- 
fere, and  the  application  must  be  dismissed  with 
costs. 

Solicitor  Hartcood  and  Stephenson;  Law- 
rence, PleitB,  and  Baker. 
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Macdonald  v.  The  Tacqwah  Gold  Mink  Company. 
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§^Vi:ftm  (?Dmirt  of  |nMmturt 


COURT   OF  APPEAL. 

Thursday,  May  1. 

(Before  Bebtt,  M.E.,  Bowen  and  Fav,  L.JJ.) 

Macdonald  v.  The  Tacquah  Gold  Mine 
Company,  (a) 

Practice — Attainment  of  debts — Bebt  due  to  judg- 
ment debtor  and  another  jointly — B,.  8.  C.  1875, 
Order  XiF.,  r.  2.  • 

A  jvdgment  creditor  cannot  by  a  gamiahee  order 

oMoim  a  debt  due  to  the  judgment  debtor  and 

another  jointly  in  order  to  satisfy  a  judgment 

obtained  by  him  against  the  judgment    debtor 

alone. 
This  was  an  appeal  from  a  judgment  of  Baggallay, 
IiJ.  at  the  tnal. 

The  plaintiff  was  the  execution  creditor  of  one 
Fitsgenild,  and  as  snch  sought  to  attach  a  debt 
due  to  Fitzgerald  from  the  defendant  company 
under  the  following  circumstances  : — 

Fitzgerald  and  one  Horton  were  the  lessees  of 
the  Tacquah  Grold  Mines,  which  were  situated  on 
the  Gold  Coast,  the  lease  of  the  mines  having  been 
granted  to  them  by  a  certain  chief  of  that  country. 
Fitzgerald  and  Horton  sold  the  mines  for  the  sum 
of  10,0001.  to  the  defendant  company,  the  defen- 
dants paying  2500Z.  down  and  the  remaining  sum 
of  76001.  being  allowed  to  remain  secured  by 
mortgage  of  the  property  to  the  vendors.  The 
mortgage  deed,  dated  the  20th  Feb.  1882,  contained 
a  covenant  by  the  defendant  company  to  pay  the 
sum  so  secured  to  the  vendors  jointly.  The  deed 
also  declared  that  the  money  in  question  belonged 
to  them  upon  a  joint  account  in  equity  as  well  as 
in  law. 

The  plaintiff  obtained  an  issue  to  try  the  follow- 
ing question :  "  Whether,  on  the  25th  April  1883,* 
there  was  a  sum  due,  or  which  would  accrue  due 
to  Fitzgerald  in  respect  of  his  share  of  the 
balance  of  the  purchase  money  remaining  unpaid 
by  the  defendant  company  under  the  deed  of  the 
20th  Feb.  1882." 

At  the  trial  before  Baggallay,  L.J.,  at  Maid- 
stone, the  question  was  argued  whether  the  debt 
due  from  the  defendant  company  to  Fitzgerald 
was  such  a  debt  as  could  be  attached.  His  Lord- 
ship held  that  there  was  such  a  debt  due  as  could 
be  attached,  and  that  the  sum  due  from  the 
defendant  company  to  Fitzgerald  was  a  sum  of 
1688Z.  10s.  lOd. 

The  defendant  company  appealed. 

Finlay,  Q.C.  and  Qye  for  the  defendants. — The 
covenant  to  pay  the  balance  of  the  purchase 
money  is  a  covenant  to  pay  that  balance  to  Fitz- 
gerald and  Horton  jointly,  and  they  are  declared 
to  be  joint  owners  in  law  and  equity.  Such  a 
debt  cannot  be  attached  by  a  judgment  creditor 
of  Fitzgerald  alone.  The  true  test  is,  whether  the 
judgment  debtor  alone  could  maintain  an  action 
upon  the  covenant ;  in  this  case  he  would  clearly 
be  nonsuited  in  such  an  action.  Baggallay,  L.J . 
held  himself  bound  by  the  case  of  Nash  v. 
Pease  (47  L.  J.  Q.  B.  766),  but  that  case  was 
in    effect    overruled    by    Webb    v.    Stenioti    (49 

(a)  Beportad  t>y  A.  A.  QOFKINS,  Eig.,  Butlster-at-Law. 


L.  T.  Rep.  N.  S.  432;  11  Q.  B.  Div.  516).    They 
also  cited 

P«<rt«  T.  Bun/,  3  B.  &  C.  353 ; 

Scott  T.  Godmin,  1  Boa.  &  P.  67. 

Clarke,  Q.C.  and  Morton  Smith  for  the  plaintiff. 
— The  issue  was  to  ascertain  the  amount  due  to 
Fitzgerald.  The  point  now  taken  is  not  open 
upon  the  words  of  this  issue.  It  is  true  that  the 
debt  is  a  joint  debt,  due  to  Fitzgerald  and  Horton 
jointly,  but  when  the  share  of  Fitzgerald  is 
ascertained,  that  share  is  then  a  debt  due  to  him, 
and  then  is  attachable.    They  cited 

Luke  T.  South  Kensington  Hotel  Company,  40  L.  T. 
Bep.  N.  S.  638 :  11  Ch.  Div.  121. 

Brett,  M.E. — ^In  this  case  there  had  been 
certain  garnishee  proceedings,  and  in  them  an 
issue  was  directed.  The  first  question  we  have  to 
determine  is,  what  is  the  meaning  of  certain 
words  of  that  issue?  The  words  used  are, 
"  whether  there  was  a  sum  due  or  which  would 
accrue  due  "  in  respect  of  Fitzgerald's  share  in 
the  balance  of  the  purchase  money.  Now  con- 
sidering that  this  was  an  issue  ordered  in 
garnishee  proceedings,  the  only  sum  which  could 
be  material  in  those  proceedings  is  a  sum  which 
is  a  debt,  and  therefore  I  tUnk  that,  though 
perhaps  the  order  is  not  very  happily  expressed. 
the  word  "  sum "  means  debt.  But  even  if  the 
words  of  the  order  oould  not  have  been  so  read,  I 
think  we  should  have  exercised  our  powers,  and 
amended  the  order  so-  as  to  make  it  so  read, 
because  it  is  clear  to  my  mind  that  it  was  so 
treated  at  the  time,  and  that  the  parties  were  at 
that  time  agreed  as  to  the  real  meaning  of  the 
issue  they  were  going  down  to  try.  The  case  of 
Webb  V.  Stenton  (ubi  sup.)  states  what  the  law  is 
which  is  to  be  applied  to  the  facts  of  this  case. 
The  question  is  whether  there  is  a  debt  due  or 
accruing  due  from  the  garnishee  to  the  judgment 
debtor,  and  that  case  decides  that  at  the  time  the 
order  for  the  attachment  is  sought  there  must  be 
debt  existing,  either  a  debitum  in  prasetUi  or  a 
debitum  inproesenti  solvendum  infuturo,  and  that 
the  words  "  due  or  accruing  due  "  do  not  include 
something  accruing  hereafter,  something  which 
may  hereafter  become  a  legal  debt.  I  also  agree 
with  what  was  said  by  Fry,  L.J.  in  TTeW*  v. 
Stenton  as  to  the  word  "debt"  in  the  rule 
including  not  only  a  legal,  but  also  an  equitable 
debt.  Now  can  the  sum  which  is  owing  to  Fitz- 
gerald from  the  defendant  company  in  this  case 
be  brought  under  either  of  these  heads  P  Is  it  a 
debt  either  payable  in  prcesenti,  or  existing  in 
prcesenti  but  solvendum  in  futuro  ?  or  is  it  a  liqui- 
dated sum  of  money  owing  in  equity  to  him  from 
the  defendants  P  In  this  case  the  defendant  com- 
pany was  indebted  in  a  certain  fixed  sum  to 
Fitzgerald  and  Horton  jointly ;  not  to  Fitzgerald 
alone  or  Horton  alone,  so  that  neither  of  them 
could  have  sued  for  it  alone,  because  there  is  no 
debt  due  from  the  defendants  to  either  of  them 
alone.  The  only  debt  due  from  the  company  is  a 
debt  to  Fitzgerald  and  Horton,  and  that  is  a  joint 
debt.  Therefore  there  is  no  l^al  debt  due  to 
Fitzgerald  alone.  For  the  same  reason  there  is  no 
debt  due  in  equity  to  Fitzgerald  alone;  for  no 
suit  in  equity  could  have  been  maintained  by  him 
alone  without  Horton  being  joined  as  a  partv. 
Therefore,  ajrolying  the  law  as  laid  down  in  Webb 
V.  Stenton  {ubi  sup.)  to  the  facts  of  this  case, 
we  sec  that  this  case  is  not^within  it.r  For 
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Palkes  v.  Johnson. 


[Ct.  op  App. 


these  reasons  I  think  that  this  appeal  must  be 
allowed. 

BowEK,  L.  J.^I  am  of  the  same  opinion.  It  is 
first  argned  by  the  respondents  that  the  point 
taken  against  them  does  not  arise  on  the  issue 
that  has  been  ordered ;  but  I  agree  in  thinking 
that  the  issue  does  substantially  raise  the  ques- 
tion, and  I  further  agree  that,  even  if  it  did  not 
do  BO,  our  proper  course  would  be  to  amend  the 
order  so  as  to  make  it  do  so.  The  question,  then, 
is,  whether  this  is  such  a  debt  as  can  be  attached. 
That  depends  up>on  the  construction  of  the  rules 
relating  to  garnishee  proceedings.  By  the  rules 
there  must  be  a  debt,  and  where  there  is  any 
indebtedness  the  court  may  order  the  debt, 
■whether  owing  or  accruing,  to  be  attached ;  and 
the  word  "  debt "  includes  toth  legal  and  equitable 
debts.  Can  it,  however,  be  said  that  a  sum  of 
money  due  under  a  covenant  to  two  persons  jointly 
is  a  debt  due  to  one  of  them  f  If  not,  then  such 
a  sum  cannot  be  attached.  Before  the  Judicature 
Acts  such  a  proposition  woald  have  been  quite 
nnargnable.  Have  the  Judicature  Acts  made  any 
difference  P  Certainly  not.  How  can  they  have 
done  so  P  They  have  not  given  a  man  a  right  to 
bring  an  action  by  himself  when  it  is  the  very 
essence  of  his  right  that  someone  else  should 
join  with  him  in  that  action.  In  my  opinion,  it 
is  as  clear  now  as  formerly  that  a  debt  which  can 
only  be  recovered  against  persons  jointly  is  not  a 
debt  due  or  accruing  due  to  one  of  tiiem,  and 
cannot  be  attached  by  the  judgment  creditors  of 
one  of  them. 

Pet,  L.J. — I  am  of  the  same  opinion.  I  agree 
that  the  form  of  the  issue  properly  raises  the 
question  which  has  been  argued.  The  rules 
reeraire  that  someone  should  be  indebted  to  the 
jnagment  debtor,  and  that  the  debt  should  either 
be  due  'or  accruing  due,  in  order  to  enable  the 
iud^ent  creditor  to  attach  that  debt  to  satisfy 
nis  judgment.  Can  it  be  said  that  a  ^rson  is 
indebted  to  the  judgment  debtor  if  he  is  indebted 
to  him  jointly  with  another  person  ?  I  think  not. 
If  the  language  of  the  rules  did  admit  of  this 
construction,  it  would  lead  to  results  inconsistent 
with  justice.  It  would  be  highly  inconvenient 
that  debts  due  from  A.  to  B.  and  C.  should  be 
liable  to  be  attached  to  answer  the  debts  of  B. 
alone.  I  quite  agree  that  in  this  particular  the 
Judicature  Acts  have  in  no  way  altered  the  rights 
of  parties. 

Brett,  M.R. — All  that  we  will  sav  with  regard 
to  Nash  v.  Fease  (ubi  sup.)  is  that,  it  that  decision 
is  right,  it  is  not  in  point  in  this  case. 

Appeal  allowed. 

Solicitor  for  the  plaintiff,  W.  M.  TUion. 

Solicitors  for  the  defendants,  Newman,  Sfretlon, 
and  HUliard. 


Tuesday,  Ma/jf  13. 
(Before  Bkett,  M.R.,  Bowsn  and  Fay,  L.JJ.) 

PaLXBR  «.  JORKSON.  (a) 
Vendor  and  purchaser — Sale  hy  auetion — Error  of 

description  in  partieulars  of  lalef^Condition  for 

eompensation — Bight  to  recover  afler  conveyance 

completed. 
The  plaintiff  purchased  certain  freehold  property  at 

a  tale    by  attetion.      The  particulars  of  sale 

<«)  BainrMd  by  A.  A.  Hopxni*,  Xaq.,  BMrMtr«t-I«w. 


erroneously  stated  the  valite  of  the  rental,  in  con- 
sequence of  which  mistake  {lie  plaintiff  gave  more 
for  the  properly  than  he  othencise  tvould  have 
done.  The  conditions  of  sale  eontaiTied  a  pro- 
vision that  if  any  error  should  he  discovered  in 
the  particulars  the  purchaser  should  be  entitled  to 
compensation.  The  plaintiff  did  not  find  oui  ?/w 
error  until  after  he  had  paid  the  purchase  money 
and  had  accepted  the  conveyance  of  the  property. 
Held,  that  the  acceptance  of  the  conveyance  did  not 
bar  the  right  of  the  plaintiff  to  recover  compensa- 
tion, and  that  he  was  entitled  to  receive  it. 

This  was  an  appeal  from  a  judgment  of  A.  L. 
Smith,  J.  on  further  consideration. 

The  action  was  brought  by  the  purchaser  of 
certain  property  against  the  vendor  to  recover 
damages  for  a  misdescription  of  the  property 
contained  in  the  particulars  of  sale.  The  pro- 
perty in  question  was  sold  by  auction,  and  was 
described  in  the  particulars  of  sale  as  producing 
a  net  annual  rental  of  391.,  in  consequence  of  this 
statement  the  plaintiff  gave  6502.  for  the  pro- 
perty. After  the  conveyance  of  the  property  to 
the  plaintiff  had  been  completed  he  discovered 
that  the  rental  which  had  been  described  as  a  net 
annual  rental  was  in  reality  a  gross  rental,  and 
that  the  net  rental  was  considarably  less  than 
391. 

The  conditions  of  sale  contained  {inter  alia)  the 
following  provision : 

The  property  is  beHeved  and  nbaXl  be  taken  to  be 
oorraotly  deaoribed,  but  if  any  error,  miBstatement,  or 
omiuioii  in  the  partienlaTB  be  disoovered,  the  same 
■ball  not  annul  the  sale,  bat  oompenaation  ihall  be 
allowed  bv  the  vendor  or  pnrohaser,  as  the  oase  may 
require ;  tee  amount  of  suoh  compensation  to  be  settled, 
regard  beine  had  to  the  pnrohue  money,  by  the 
anotioneer,  wnoae  decision  shall  be  final. 

In  this  case  the  auctioneer  refused  to  adjudi- 
cate. At  the  trial  of  the  action  the  jury  found 
that  there  had  been  no  fraudulent  representation, 
but  that  the  plaintiff  purchased  tne  property 
belieying  that  the  net  annual  rental  was  39f., 
which  was  in  fact  the  gross  rental.  The  defen- 
dant contended  that  the  plaintiff  could  not 
recover  after  having  taken  a  conveyance  of  the 
property,  as  the  conveyance  contained  no  provi- 
sion similar  to  the  above  provision  in  the  condi- 
tions of  sale. 

Smith,  J.  on  further  consideration  gave  judg- 
ment for  the  plaintiff. 

The  defendant  appealed. 

Lawrance,  Q.C.  and  Graham  for  the  appellant. 
— The  plaintiff  is  not  now  entitled  to  recover 
compensation,  inasmuch  as  he  has  accepted  a 
cAnveyance  of  the  property.  The  deed  of  con- 
veyance contains  no  jprovision  as  to  compensation, 
and  the  provisions  in  the  conditions  of  sale  are 
now  merged  in  the  conveyance,  which  must  con- 
tain the  whole  contract.  Ocmn  v.  Conn  (3  Sim. 
N.  S.  447)  and  Bos  v.  HeUkam  (16  L.  T.  B«p.  N.  S. 
481 ;  L.  Bep.  2  Ex.  72)  are  against  this  view,  and 
the  latter  oase  cannot  be  distinguished  from  the 
present,  and  the  court  is  therefore  asked  to  over- 
rule it.  These  cases  were  discussed  by  Malin^;, 
V.C.  in  Manson  v.  Thaeker  (38  L.  T.  Bep.  N.  S. 
209;  7  Ch.  Div.  620),  and  were  doubted.  The 
following  cases  were  also  cited : 

SeiUy  V.  Betley,  88  L.  T.  Eep.  U.S.  844 ;  9  Ch.  Div. 

108: 
AOtn  T.  Richardson,  41  L.  T.  Kn>.  N.  S.  614;  13 

Ch.  Mv.  324 ;  C^  \ 
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HaH  T.  amaint,  37  L.  T.  Bep.  N.  S.  876 ;  7  Ch. 

Jolife  T.  Baker,  48  Ii.  T.  Bep.  N.  S.  966 ;  11 Q.  B.  Dit. 

Turner  r.  Btelton,  41  L.  T.  Bep.  N.  S.   668  j  13 

Cll.DiT.130; 
leggott  r.  BarrOt,  IS  Ch.  Div.  306. 

Bitazard,  Q.C.  and  Stanger,  for  the  plaintiffs, 
-were  not  called  on. 

Brett,  M.R. — ^In  this  case,  deliberately  and  I 
think  rightly,  one  point  and  one  point  alone  has 
lieen  argaed,  and  that  point  is,  that  the  right  of  the 
plaintiff  to  recover  damages  cannot  be  maintained 
after  the  conveyance  of  the  property  sold  has 
been  completed.  The  point  that  the  anctioneer 
has  not  settled  the  amount  of  compensation,  as 
he  was  to  do  according  to  the  terms  of  the  con- 
ditions of  sale,  is  not  taken,  and  therefore  I 
express  no  opinion  upon  it.  Therefore  the  ques- 
tion is  this — ^whether,  where  the  particulars  of  a 
sale  by  auction  of  real  property  contain  a  mis- 
statement of  fitct,  and  where  they  also  contain  an 
express  contract  in  the  form  of  the  contract  in 
these  particulars  of  sale, — whether,  where  these 
two  things  exist,  the  purchaser  can  recover  com- 
pensation in  respect  of  the  misstatement  on  the 
completion  of  the  conveyance.  It  must  be  borne 
in  mind  that  this  is  not  a  case  in  which  it  is 
sought  to  set  aside  the  conveyance  on  the  ground 
of  fraudulent  misstatement,  it  is  not  a  case  in 
which  after  the  completion  of  the  conveyance  any 
action  is  brought  upon  the  ground  of  fraud ;  and 
further,  it  is  not  a  case  of  some  mistaken  assertion 
being  contained  in  the  conditions  of  sale,  whilst 
those  conditions  do  not  contain  any  express  con- 
tract as  to  the  mode  of  dealing  with  that  mistaken 
assertion ;  but  it  is  a  case  of  express  misstatement 
with  an  express  contract  made  between  the  parties 
as  to  how  that  misstatement  is  to  be  dealt  with. 
The  contract,  therefore,  is  in  fiffect  the  same  as 
the  contract  in  the  case  of  Cann  v.  Cann  (vhi 
•My.)  and  in  Bos  v.  Heltham  {ubi  tup.),  and  every 
pomt  taken  in  this  case  waa  clearly  and  obviously 
open  in  both  those  cases.  To  my  mind  it  is  im- 
possible for  us  to  decide  this  case  in  favour  of  the 
defendant  without  clearly  overruling  both  the 
cases  of  Cann  v.  Cann  and  Boi  v.  HelMam.  Now 
such  a  transaction  as  this  is  of  daily  occurrence. 
Nothing  can  be  more  common  than  the  sale  of 
real  property  by  auction,  and  when  we  find  a 
decision  like  that  in  Cann  y.  Cann,  which  was 
come  to  fifty-four  years  ago,  and  like  that  in  Boa 
T.  Helsham,  which  was  come  to  eighteen  years 
ago,  and  when  we  find  that  these  cases  were  not 
challenged  at  the  time,  and  have  since  gone  forth 
as  a  deliberate  and  judicial  statement  of  the  Hw, 
by  what  rule  are  we  to  be  guided  when  it  is  sug- 
gested that  such  cases  are  to  be  overruled?  It 
has  always  been  the  legal  practice  to  say  that 
wher&the  matter  which  is  affected  by  the  decision 
is  of  'common  and  daily  occurrence,  and  must 
constantly  have  been  carried  out  upon  the  assump- 
tion that  the  decision  in  question  is  good  law,  yet 
if  the  decision  has  lasted  and  has  been  acted  on 
for  some  time,  a  court  of  error  will  not  reverse 
that  decision,  even  though  it  should  be  of  opinion 
that  it  would  not  have  come  to  the  same  con- 
clusion. For  this  reason  I  do  not  think  it  is  open 
to  us  now  to  overrule  the  cases  of  Cann  v.  Cann 
and  Bos  v.  Helsham.  It  is  true  that  two  cases 
have  been  cited  to  us  in  which  one  judge  differed 
from  the  views  expressed  in  those  cases;  but. 


according  to  the  comity  of  the  courts  of  this 
country,  courts  of  co-ordinate  jurisdiction  do  not 
overrule  co-ordinate  courts,  and  I  think  that  rule 
must  be  applied  to  the  case  before  Malins,  V.C, 
and  with  great  respect  to  his  memory  I  do  not 
think  he  was  justified  in  differing  from  similar 
cases  decided  in  a  court  of  co-ordinate  juris- 
diction with  his  own;  and  that  view  was 
expressed  by  the  late  Master  of  the  Soils, 
who  was  also  of  opinion  that  the  learned  Yice- 
Chancellor  ought  to  have  followed  the  current  of 
authority.  To  speak  my  own  mind,  uninfluenced 
by  authority,  I  cannot  doubt  that  strong  argu- 
ments mc^De  used  against  the  view  upheld  by 
Cann  v.  Cann  and  Bos  v.  Helsham ;  but  it  is  not 
because  we  can  see  that  strong  arg^uments  may  be 
used  against  the  decision  that  we  are  to  say  that  we 
should  not  then  have  decided  in  the  same  manner. 
The  judgments  in  the  cases  I  have  referred  to 
seem  strong  and  fairly  conclusive,  and  I  am  &r 
from  saying  that  if  I  had  had  to  decide  those 
cases  at  that  time  I  should  have  ventured  to 
differ  from  the  conclusion  which  was  then  arrived 
at.  On  the  contrary,  I  think  I  should  have  agreed 
with  those  conclusions ;  but  I  wish  to  be  under- 
stood to  rest  my  decision  in  this  case  on  this 
ground,  that  we  cannot  now  overrule  cases  which, 
in  a  matter  of  daily  occurrence,  have  laid  down 
a  rule  of  law  which  has  been  acted  upon  as  a 
good  rule  of  law  through  a  long  series  of  years. 
Several  other  cases  were  cited  to  us,  but  I  do  not 
think  I  need  deal  with  any  of  them,  except  to  say 
that  I  do  not  agree  with  those  cases  to  which  we 
have  been  referred  which  were  before  Malins,  V.C, 
and  to  say  further,  as  to  the  case  of  Joliffe  v.  Baker 
(ubi  sup.),  that  if  the  judgment  of  Williams,  J. 
in  that  case  is  in  conflict  with  the  cases  of  Can?i 
V.  Cann  and  Bos  v.  Belsham,  I  do  not  agree  with 
it ;  and  I  prefer  the  judgment  of  Smith,  .T.  in  the 
present  case.  Hart  v.  Swaine  {ubi  sup.)  was  much 
pressed  upon  us,  but  I  do  not  think  that  has  any- 
thing to  do  with  the  point ;  that  was  a  case  of 
fraud,  and  Fry,  L.J.,  sitting  as  a  jury,  found  that 
there  was  fraud,  and  set  aside  the  deed  in  conse- 
quence, bat  there  is  no  question  of  that  sort  here. 
As  to  the  case  of  Leggott  v.  Barrett  (ubi  sup.), 
which  was  used  as  an  authority  for  the  proposition 
that  the  contracts  contained  in  these  conditions  of 
sale  had  been  merged  in  the  deed  of  conveyance. 
I  see  nothing  wrong  in  that  case ;  and  I  think  I 
said  nothing  there  which  I  repent  of  now,  but  the 
case  is  not  applicable  to  the  present  case.  Smith. 
J.,  in  his  jua^ment  in  the  court  below  in  this 
case,  is  quite  right,  in  my  opinion,  when  he  points 
out  what  was  the  sole  point  of  the  decision  in 
Leggott  v.  Barrett.  For  these  reasons,  I  think 
that  the  judgment  of  Smith,  J.  was  right,  and 
that  this  appeal  must  be  dismissed. 

BowEK,  L.J. — I  am  of  the  same  opinion.  The 
question  is,  what  is  the  true  agreement  made 
between  these  parties  f  and  it  is  a  question  of  con- 
struction to  a  considerable  extent.  It  is  said  that 
it  is  involv<Ml  in  the  nature  of  this  transaction 
that  it  was  the  intention  of  the  parties  that  the 
formal  deed  of  conveyance  should  displace  the 
conditions  of  sale;  but  I  think  that  cannot  be  so, 
because  nothing  is  easier  to  conceive  than  a 
clause  inserted  in  these  conditions  which  would 
manifestly  have  vitality  after  the  completion  of 
the  conveyance,  and  therefore  we  must  interpret 
these  conditions  of  sale.  Now,  I  confess  that,  if 
the  question  were  quite  untouched^by  authority. 
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I  should  have  felt  that  there  was  much  to  be  said 
for  the  view  for  which  Mr.  Lawrence  contended ; 
bat  1  do  not  think  that  even  on  this  question  of 
construction  we  are  left  free  to  consider  the  main 
arguments  that  may  be  advanced  upon  it,  because 
ire  find  that,  rightly  or  wrongly,  a  judicial  con- 
stmction  has  already  been  placed  ,upon  such  a  con- 
tract as  this,  which  judicial  construction  must 
have  constantly  been  acted  upon  in  the  daily 
occurrence  of  these  sales  by  auction  contracts 
during  the  many  years  through  which  those 
judgments  have  stood.  The  state  of  •authority 
seems  to  have  been  this :  that  the  point  was 
apparently  open,  but  apparently  it  was  only  open 
«n  account  of  the  view  taken  by  one  learned 
judge — Malins,  V.C.,  and  which  view  I  do  not 
think,  looking  at  the  other  authorities  in  co-ordi- 
nate courts,  he  was  justified  in  taking.  I  agree 
-with  what  the  Master  of  the  Rolls  has  said  about 
the  case  of  Joliffe  v.  Balcer  {tili  tup.),  and,  as  it 
seems  to  me  that  we  cannot  properly  consider  this 
point,  as  it  is  in  truth  concluded  by  authority,  I 
think  this  appeal  must  be  dismissed. 

Prt,  L.J. — I  am  of  the  same  opinion.  The 
-question  is  really  one  of  construction.  Do^s  the 
condition  in  the  conditions  of  sale  provide  for 
payment  of  compensation  at  any  time,  or  only 
before  the  completion  of  the  conveyance  P  Now, 
I  think  that  much  might  be  said  upon  both  sides 
of  the  question,  and  no  one  can  be  insensible  of 
«ome  of  the  inconveniences  which  arise  from  the 
view  contended  for  by  the  respondents,  but  that 
view  has  been  commonly  acted  upon  in  these 
transactions  for  a  long  series  of  years.  Cann  v. 
Caiin  (vbi  sup.)  decided  the  point  m  favour  of  that 
view  as  long  ago  as  1830,  and  there  was  no  autho- 
rity varying  from  that  until,  I  think,  the  year 
1876  ;  meanwhile  Cann  v.  Cann  had  been  upheld 
in  the  case  of  Bo»  v.  Helsham  (uhi  sup.).  I 
entirely  agree  with  the  opinion  expressed  by  the 
<ither  members  of  this  court,  that  under  these  cir- 
cumstances it  is  not  desirable  to  interfere  with 
the  state  of  the  law,  upon  the  ground  that  in 
-every-day  transactions  of  this  sort  much  must 
have  been  done  upon  the  footing  that  the  law  is  as 
then  laid  down.  Then  the  only  remaining  question 
is  whether  this  contract  has  been  varied  by  the 
■conveyance.  I  think  that  is  not  so.  I  c-an  find  in 
this  conveyance  nothing  in  any  way  approaching 
«n  expressed  intention  to  vai^.  l!he  only  other 
point  1  wish  to  mention  is  this,  that  in  Betley  v. 
Jiegley  (uhi  »itp.)  and  Joliffe  v.  Baker  (ubi  $up.) 
there  was  no  such  express  contract  as  there  is  in 
this  case,  and  that  point  must  always  be  remem- 
bered when  those  cases  are    cited  as  authority 


upon  this  point. 


Appeal  dismissed. 


Solicitors  for  the  plaintiff,  Sivaiin  and  Co.,  for 
Elbot-ne,  Nottingham. 

Solicitors  for  the  defendant.  Let;  Ockerlij,  and 
JBceriiufton,  for  Bright,  Nottingham. 


Friday,  May  16. 
(Before  Brett,  M.R.,  Bowen  and  Fry,  L.JJ.) 
Morgan  v.  The  London  General  Omnibus 
Company,  (a) 
Employem'  Liahaity  Ad  1880  f43  ^-  44  Vid.  c.  42), 
».  8— Employers  and  Worhnen  Act  1876  (38^- 39 
Vict.  c.  90),  «.  10 — Omnibus  eondudor— Work- 
man— Person  engaged  in  manual  labour. 
An  onvnibus  eondudor  is  iiot  a  "  workman  "  or 
person  "engaged  in  tnanual  lahour"  wilhiit  the 
meaning  of  the  Employers  and  Workmen  Ad 
1876,  s.  10. 
This  was  an  appeal   from  a  judgment  of   the 
Divisional  Court,  consisting  of  Day  and  Smith, 
JJ.,  reported  50  L.  T.  Sep.  N.  S.  687. 

The  action  was  brought  by  the  plaintiff  in  the 
Shoreditch  County  Court  under  tne  Employei-s' 
Liability  Act  1880  (43  &  44  Vict.  c.  42)  to  recover 
damages  from  the  defendants  in  respect  of  injuries 
sustained  by  him  in  consequence  of  a  defect  in  one 
of  the  defendant  company  s  omnibuses. 

The  plaintiff  was  employed  by  the  defendants 
as  an  omnibus  conductor,  and  was  paid  daily 
wages  at  the  rate  of  4s.  per  day. 

At  the  trial  of  the  action  in  the  County  Court 
the  learned  County  Court  judgei  nonsuited  the 
plaintiff  upon  the  ground  that  he  was  not  a 
person  to  whom  the  Employers  and  Workmen 
Act  1876  (38  &  39  Vict.  c.  90)  applied. 

The  Queen's  Bench  Division  (Day  and  Smith, 
JJ.)  afiirmed  the  decision  of   the  County  Court 
judge. 
The  plaintiff  appealed. 

The  material  sections  of  the  Acts  referred  to 
are  as  follows : 
43  A  44  Vict.  c.  42,  s.  8 : 

For  the  poiposes  of  this  Act,  tmless  the  oontezt 
otherwiw  leqnues,  the  azpranion  "  workman  "  meana 
a  railway  Mtvaiit,  and  any  peiion  to  whom  the 
Employeia  and  Workmen  Aot  1875  applies. 

38  &  39  Vict.  c.  90,  s.  10  : 

The  •zpraswon  "workman"  does  not  'inolude  a 
domestio  or  modal  ierrant,  but,  aave  as  aforataid, 
means  a  penon  who,  being  a  labourer,  servant  in  hus- 
bandry, jonmeyman,  artiSoer,  handicraftsman,  miner, 
or  otherwiw  e/agi^gea  in  mannal  labonr,  whether  under 
the  a^  of  twenty-one  yean  or  above  that  a^,  has 
Mitered  into  or  works  under  a  contract  with  an  em- 
ployer, whether  theoontraet  ....  beexpieaaoi 
implied. 

Leonard  tor  the  plaintiff. — ^The  plaintiff  is 
within  the  words  of  the  10th  section  of  the 
Employers  and  Workmen  Act  1875.  He  is  a 
labourer ;  at  any  rate  he  ia  a  journeyman,  being 
hired  and  paid  by  the  day.  But,  whether  this 
is  80  or  not,  he  is  engaged  in  manual  labonr. 
The  section  is  meant  to  include  all  servants 
except  domestic  and  menial  servants,  and  the 
words  "  engaged  in  manual  labour  '*  are  used  to 
express  all  classes  of  workmen  not  before 
enumerated  in  the  particular  words  of  the 
section.  The  point  has  been  decided  in  the 
plaintiffs  favour  in  a  similar  tramway  case  in 
Scotland : 

Wilton  V.  The  OUugow  Tratmeay*  and  Ommbus 

Company,  Seas.  Caa.  4th  series,  vol.  6,  p.  981. 
He  referred  to 

Grainger  v.  Aymley,  43  L.  T.  Bep.  N.  S.  608 ;  6  Q.  B. 

Div.  182; 
Shajfen  v.  The  Oeneral  Bttam  Naoigaiion  Company, 

4Sl.  T.  Bep.  N.  S.  228 ;  10  Q.  B.  Div.  356. 

(a)  B«poited  by  A.  A.  HOPKINS,  Etq.,  BarriiWr-at-Law. 
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Sir  Hardinge  Oiffard,  Q.C.,  Coek,  and  Bereg- 
ford,  for  the  defentUmts,  were  not  called  on  to 
argue. 

Brett,  M.R. — In  construing  such  an  Act  of 
Parliament  as  the  one  now  under  consideration, 
the  court  is  in  this  difficulty,  that  it  has  to  bring 
to  bear  the  knowledge  that  it  has  of  certain  em- 
ployments in  order  to  see  whether  they  come 
within  the  words  of  the  Act.  We  have  to  apply 
the  words  of  this  Act  of  Parliament  to  the  case 
of  an  omnibus  conductor,  and,  in  order  to  do  so, 
we  have  to  use  that  general  knowledge  which 
everyone  possesses  of  the  nature  of  the  employ- 
ment of  an  omnibus  conductor.  Now,  the  Act  in 
passed  to  give  to  "  workmen  "  relief  which  they 
could  not  have  at  common  law ;  and  the  Legisla- 
ture is  not  content  to  use  the  word  "  workmen  " 
alone,  but  proceeds  to  define  that  word  in  an 
interpretation  clause.  That  interpretation  clause 
is  as  follows :  [His  Lordship  read  the  10th  sec- 
tion of  the  Act  of  1876.]  Now  it  is  obvious,  by 
the  insertion  of  the  word  "  otherwise,"  that  the 
draftsman  understood  that  all  the  persons  men- 
tioned before  were  persons  engaged  in  manual 
labour.  And  so  they  are,  for  all  I  know ;  they 
are  persons  who,  in  the  ordinary  use  of  the  English 
language,  are  spoken  of  as  working  people  engaged 
in  manual  lalxmr.  A  "  labourer  "  is  a  man  who 
digs  and  does  other  work  of  that  kind ;  a  "  ser- 
vant in  husbandry"  is  funiliar  to  every  one; 
a  "  journeyman  '■'  is  a  man  working  with  and  for 
a  master.  Every  one  is  familiar  with  the  term 
"  journeyman  carpenter,"  for  instance.  An  "  arti- 
ficer "  and  a  "  handicraftsman  "  are  skilled  work- 
men. A  "  miner "  needs  no  explanation ;  he 
certainly  works  with  his  hands  in  the  sense  of 
being  engaged  in  manual  labour.  Then  the  sec- 
tion goes  on,  "  or  otherwise  engaged  in  manual 
labour ;"  that  is  to  say,  engaged  in  manual  labour 
in  the  same  sense  as  these  jx;rsons  who  have  just 
been  enumerated,  though  they  cannot  properly  be 
called  by  any  of  these  names.  Thererore  the 
question  is,  whether  an  omnibus  conductor  comes 
within  the  meaning  of  these  words  "  engaged  in 
manual  labour,"  read  by  the  light  of  what  I  have 
just  said.  As  I  said  before,  we  must  bring  our 
general  knowledge  to  bear,  and  it  seems  to  mc  to 
be  plain  that  the  work  of  an  omnibus  conductor 
is  not  manual  labour  in  this  sense.  HLs  real  and 
sul>stantial  business  is  to  invite  people  to  get  into 
the  omnibus,  to  let  them  out  again,  and  to  collect 
and  keep  their  fares.  No  one,  using  the  English 
language  in  its  ordinary  sense,  would  say  that  a 
man  so  employed  was  engaged  in  manual  labour. 
Now,  it  was  argued  that  the  case  of  Wihon  v.  Tho 
Olatffow  Tramways  Company  (uhi  eup.)  was  an 
authority  directly  in  point,  and  was  in  opposition 
to  the  view  I  have  expressed.  I  am  not  going  to 
try  to  distinguish  that  case.  I  think  that,  if  we 
were  bound  by  that  case,  our  decision  here  would 
have  to  he  the  other  way ;  but  we  are  not  bound 
by  it,  and,  if  we  differ  from  it,  we  must  act 
according  to  our  own  views.  I  therefore  venture 
to  differ  from  that  case,  and  I  am  of  opinion  that 
the  County  Court  judge  and  the  Divisional  Court 
were  right,  and  that  this  appeal  must  be  dis- 
missed. 

Bowes,  L.J.— I  am  of  the  same  opinion.  The 
question  we  have  to  decide  is,  whether  an  omnibus 
conductor  is  within  the  10th  section  of  the  Act  of 
1H7.">.    1  agree  that  the  words  ought  to  be  con- 


strued in  the  ordinary  sense  that  they  bear  in  the- 
English  language  i  that  is  a  well-known  rule, 
unless  something  in  the  context  or  snlnect- 
matter  shows  that  it  shoidd  be  otherwise.  Here 
a  statute  spe^cs  of  certain  persons  whom  it  calls 
"  workmen,"  but  "  workmen "  are  defined  in  an 
interpretation  (Clause,  and  it  is  to  that  interfnv- 
tation  clause  we  have  to  look  in  order  to  discover 
who  are  meant  by  "  workmen."  That  interpreta- 
tion clause  is  as  follows :  [His  Lordship  read  the 
section.]  An  omnibus  conductor  cannot  in  any 
sense  at  all  be  called  a  labourer.  The  worcb 
"  otherwise  engaged  in  manual  labour "  are  the 
words  relied  upon  by  the  plaintiff,  but  I  think  it 
is  plain  that  they  can  only  mean  those  persons 
who  are  substantially  engaged  in  labour  performed 
by  the  hands.  Is  an  omnibus  conductor  such  a 
person  P  It  seems  to  me  that  as  soon  as  one  asks 
oneself  the  question  one  finds  that  a  negative 
answer  rises  to  the  lips.  As  to  the  case  of  W'Uton 
V.  The  CHaaqow  Tramioays  Company  (libi  tup.}, 
either  the  facts  are  distinguishable  from  the 
present  case,  or  if  not,  I  cannot  understand  Ik>w 
that  decision  can  be  consistent  with  the  lang^iutte 
employed  in  the  section.  I  think  that  the  ex- 
cisions below  were  right,  and  that  this  appeal 
must  be  dismissed. 

Frt,  L  J.— I  am  entirely  of  the  same  opinion.. 
I  &il  to  see  that  any  words  used  in  the  lOtb 
section  of  the  Act  oi  1875  include  an  omnibus 
conductor.  As  to  the  Snotch  case,  I  notice  that 
one  of  the  three  jndges.  Lord  Giftord,  expressly- 
avoided  touching  on  the  question,  and  said  that  it 
was  a  difficult  question  which  he  would  not  then 

^*  *■  Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Maekreth,  Bramtcdl, 
and  WliUe. 

Solicitors  for  the  defendants,  Harr£e«,  WHkinson^ 
and  Raihes. 


July  24  and  25. 

(Before  Brett,  M.R.,  Bowen  and  Fry,  L.JJ., 
assisted  by  Nautical  Assessors.) 

The  Dunelm.  (o) 

ox  appeal  fbou  butt,  j. 

Collision—  Lights  —  Steam  trawler — Look-out — 
Sfgulaiions  for  Preventing  CoUisiont  at  Hen. 
1863,  art.  9-— Regulations  for  Preventing  Col- 
lisions at  Sea  1880,  art.  10. 

A  steam  trawler  with  her  nets  down  and  attached 
thereto  is  "  stationary  "  loithin  the  meaning  of 
art.  9  of  the  Regulations  for  Preventing  Collisions 
at  Sea  1863,  althottgh  she  has  way  on  her  through 
the  water,  provided  such  way  is  not  more  than  « 
necessary  to  keep  her  undir  command,  and  t» 
such  circumstances  she  is  bound  only  to  carry 
the  white  light  required  by  thai  artide ;  but,  %f 
she  exceeds  that  speed,  she  is  bound  by  art.  3  of 
the  Regulations  for  Preventing  CoUi»ions  at  Sea 
to  carry  the  lights  of  a  steamship  under  way. 

A  steam  trawler,  ichilst  fishing,  was  only  carrying 
a  white  liqht  when  she  ought  to  have  oeeit  earry- 
iiig  th«  lights  for  a  steamship  under  way.  A 
steamship  having  a  bad  look-out,  but  with  an 
officer  on  deck  and  in  charge,  was  approaehing 
the  tratcler,  but  did  not  see  her  «nf3  within  a 

('t>  B«i>ort«l  by  J.  P.  AsriXAU.  »nd  F.  W.  RtiKS;*,  Eiqn., 
Barriateni-kt-lAV ' 
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ditianee  of  from  a  quarter  to  Iwlf  a  mile,  and 

then  dH  not  alter  her  course  until  too  late  to 

avoid  a  eoUition. 
Held,  thai,  <m  the  officer  in  charge  might  have  acted 

»0O7ier  if  he  had  teen  a  side  light,  and  that,  as  it 

too*  not  proved  that  the  absence  of  the  nde  lights 

could  nit  by  any  possibility  have  eontribtUed  to 

the  eoUition,  the  iteam  trateler  was  to  Name  for 

a  breach  of  the  regtdations. 
TJUjudomeut  of  the  court  beloio  having  been  con- 
firmed, but  for  reasons  other  than  those  given  by 

the  judge  beloa,  and  the  Court  of  Appeal  differ- 
ing from  (fcoM  reasons,  ordered  each  party  to  pay 

hie  oton  costs. 
This  -was  an  appeal  from  a  judgment  of  Butt,  J. 
in  a  damage  action  in  rem  to  recover  compensa- 
tion for  damage  sustained  by  the  paddle-wheel 
steun  trawler  Achievetneni,  of  thirty-six  tons  not, 
in  a  collision  between  that  vessel  and  the  screw 
steamship  Bunelm,  of  826  tons  gross,  at  about 
11.30  p.m.  on  March  25, 1884,  in  the  North  Sea, 
abont  seven  miles  east  of  Seaham  Harbour.  The 
defendants  counter-claimed. 

At  the  time  of  collision  the  wind  was  easterly, 
a  light  breeze,  the  weather  fine  and  clear,  and  the 
tide  about  half  flood  of  the  force  of  two  knots. 

The  Achievement,  which  was  on  a  fishing 
voyage,  had  her  trawling  gear  on  the  ground,  and 
according  to  her  evidence  was  dragging  it  with 
the  tide  over  the  ground  at  about  four  and  a  half 
knots  an  hour.  She  was  exhibiting  a  white  light 
in  a  globular  lamp  at  her  masthead,  and  was 
heading  about  south. 

The  Dunelm,  which  was  on  a  voyage  from 
Rochester  to  Sunderland,,  was  heading  N.W.  by 
N.  i  N.,  and  making  about  eight  knots,  when 
those  on  board  her  observed  the  white  light  of 
the  Achievement  a1x)ut  half  a  point  on  the  star- 
board bow,  and  from  about  a  quarter  to  half  a 
mile  distant.  The  white  light  was  watched,  and 
after  a  short  time  was  made  out  to  be  crossing 
the  bows  of  the  Dunehn  from  starboard  to  port, 
and  the  helm  of  the  Divnelm  was  put  hard-a-port, 
but  although  the  engines  were  immediately  after- 
wards stopped  and  reversed,  the  vessels  came 
into  collision,  the  port  side  of  the  Achievement 
striking  the  stem  of  the  Bundm. 

According  to  the  evidence  of  two  of  the  crew 
of  the  Bvmelm,  called  on  behalf  of  the  plaintiffs, 
there  was  no  look-out  on  board  the  DuneZm.  It 
however  appeared  that  the  officer  in  charge  of 
the  Dunelm  was  on  the  bridge.  During  the  course 
of  the  hearing  it  was  admitted  that  the  DuneZm 
was  to  blame. 

'  The  Begnlations  for  Preventing  Collisions  at 
Sea  and  uie  Order  in  Council  upon  which  the 
argument  turned  are  as  follows : 

Begulations  for  Preventing  Collisions  at  Sea 
1863,  art,  9: 

Fiahinf  veaaela  and  open  boats  when  at  anohor,  or 
attaehed  to  thair  nets  and  atationary,  shall  exhibit  a 
liri^t  white  light. 

Begulations  for  Preventing  CoUisione  at  Sea 
IffiO,  art.  10,  deals  with  the  lights  to  be  carried 
by  open  fishing  boats,  and  other  open  boats,  and 
1^  fishing  vessels,  and  is  divided  into  paragraphs 
a,  b,  c,  d,  e,  f,  and  g. 

'"  (li)  A  trawler  at  work  ahall  oarrj  on  one  of  her  masts 
Wo  lishtamaTeriidalUae  one  over  the  other,  not  lesa 
thaB  three  feet  apart,  the  upper  lirht  red,  and  the  lower 

sieen,  and  shall  also  either  carzr  the  side  lights  required   .  . 

for  other  Teasels,  or  if  the  side  fights  cannot  he  carried,   '   not  have  seen  them. 


have  ready  at  hand  the  ooloored  lights  as  provided  in 
article  7,  or  a  lantern  with  ai  red  and  green  glass  as 
desoribed  in  paifagraph  (a)  of  this  article. 

Order  in  Council  dated  March  24, 1880 : 

Whereas  by  the  Merchant  Shippbig  Act  Amendment 
Act  1862  .  .  .  Now,  therefore.  Her  Majesty  by 
virtue  of  the  powers  vested  in  her  by  the  said  recited 
Act,  and  by  and  with  the  advioe  of  her  Privy  Council,  is 
pleased  to  direct  that  the  operation  of  the  said  recited 
article,  nnmbered  10  of  the  new  regolations  (the  regn- 
lations  of  1880)  contained  in  the  first  schednle  of  the 
said  Order  in  Connoil  of  the  14th  day  oi  Angnst  1879, 
shall  be  suspended  until  the  lat  day  of  September  1881 ,  and 
that  in  lien  thereof  and  in  sabstitntion  therefor,  the 
said  recited  article  nnmbered  9  of  the  regnlations 
appended  to  the  said  Order  in  ConnoH  of  the  9ui  day  of 
Jannary  1863  shall  oontinne  and  remain  in  foitse  until 
the  lat  day  of  September  1881. 

By  a  succession  of  Orders  in  Council  art.  9  of 
the  Regulations  for  Preventing  Collisions  at  Sea 
1863  had  been  continued  in  force,  and  was  in 
force  at  the  time  of  the  collision. 

Jvhj  2.— The  action  came  on  for  hearing  before 
Butt,  J.,  assisted  by  Trinity  Masters. 

Dr.  PMO/inwre  (with  him  BvuiknilV)  for  the  plain- 
tiffs, the  owners  of  the  Achievement. — ^The  one 
white  light  carried  by  the  trawler  was  in  accord- 
ance with  the  Begulations  for  Preventing  Col- 
lisions at  Sea.  By  Order  in  Council)  the  lights 
prescribed  by  art.  10  of  the  regulations  of  1880 
were  suapended,  and  in  their  place  was  substituted 
the  one  white  light  required  by  art.  9  of  the 
regulations  of  1863.  Even  assuming  the  trawler 
not  to  have  been  stationary  in  fact,  she  was 
stationary  within  the  meaning  of  the  word.as  used 
in  the  article,  and  she  has  therefore  complied  with 
the  regulations : 

The  Edith,  L.  Bep.  Ir.  10  Eq.  345 ; 

The  BnAtri  and  Ann  v.  The  Lloyd*,  Holt's  Snie  of  the 
Boad,  p.  57 ; 

The  BngUshman,  3  Asp.  Mar.  Law  Caa.  506  ;  37 
L.  T.  Bep.  N.  S.  412 ;  3  P.  Dir.  18. 

Assuming  there  to  have  been  a  breach  of  the 
regulations  by  the  Achieuem^nt,  and  assuming  it 
to  have  been  her  duty  to  carry  side  lights,  it  can- 
not be  said  that  this  breach  could  by  any  possi- 
bility have  contributed  to  the  collision.  It  has 
been  proved  that  not  only  was  there  a  bad  look- 
out on  the  Dunelm,  but  that  there  was  no  look- 
out. If  so,  the  question  of  lights  on  the  trawler 
becomes  immaterial,  and  their  absence  or  presence 
could  in  no  way  conduce  to  the  collision : 

The  FanTiy  II.  Carvill,  3  Asp.  Mar.  Law  Cas.  478 ;  32 

L.  T.  Bep.  N.  S.  129;  L.  Bep.  4  A.  &  £.  417 ; 
The  SngUuiman  (uM  sup.). 

Hall,  Q.C.  and  W.  R.  Kennedy  for  the  defen- 
dants.—The  Order  in  Council  of  the  24th  March 
1880  suspends  art.  10  of  the  regulations  of  1880, 
but  only  substitutes  art.  9  of  the  regulations  of 
1863  in  cases  covered  by  the  terms  of  that  article. 
Thus  art.  9  provides  that  fishing  vessels  when 
attached  to  their  nets  and  stationanr  shall  carry 
the  one  bright  light.  But  the  Acnievement  was 
not  stationary.  She  admittedly  wns  making  some 
two  and  half  knots  through  the  water,  and  should 
therefore  have  exhibited  side  lights.  She,  there- 
fore, has  infringed  the  regulations,  and  in  such  a 
way  that  may  possibly  have  conduced  to  the 
collision.  For,  assuming  there  to  have  l)een  a 
bad  look-out  on  the  steamer,  yet  there  was  an 
officer  on  the  bridge,  and  had  the  side  lights  been 
exhibited,  it  is  impossible  to  say^^bat  he  Bright 
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Butt,  J. — ^This  is  a  case  in  which  a  point  of 
some  nicety  has  arisen  on  the  interpretation  of 
one  or  more  of  the  Regulations  for  Preventing 
Collisions  at  Sea.  I  hare  come  to  the  conclusion, 
acting  on  the  advice  of  the  Elder  Brethren  of  the 
Trinity  Honse,  that  both  these  vessels  must  be  held 
to  blame.  That  the  steamer  is  to  blame  there  can  be 
no  doubt,  and  indeed  Mr.  Hall  has  conceded  it  to 
be  so.  I  would  therefore  only  advert  to  the  ftict 
that,  though  the  steam  trawler  had  a  good  white 
light  exhibited,  which  ought  to  have  been  visible 
at  two  or  three  miles,  it  was  never  seen  by  those 
on  board  the  steamer  until,  according  to  their 
own  statement,  they  were  within  a  distance  of 
from  a  quarter  to  half  a  mile,  and  that  even  then 
they  do  nothing,  although  they  are  in  doubt  as 
to  the  meaning  of  the  white  light,  whereas  I  think 
they  ought  certainly  to  have  stopped  and  reversed 
their  engines.  Had  they  done  so  they  never  would 
have  sunk  this  vessel,  the  Achievement.  That 
settles  the  matter  as  to  the  steamer.  Now  with 
regard  to  the  steam  trawler,  the  question  as  to 
the  application  of  the  Regulations  for  Preventing 
Collisions  at  Sea  arises.  She  was  carrying  a  good 
globular  light  at  the  masthead,  according  to  the 
evidence  some  30  feet  above  the  deck.  She  was 
heading  about  south,  with  her  trawl  down,  and 
was  making,  by  her  own  admission,  about  two 
and  a  half  knots  through  the  water,  and  about 
four  and  a  half  over  the  ground.  I  am  advised 
by  the  Trinity  Masters  that  trawlers  prefer  to  go 
at  even  a  greater  rate  of  speed  over  the  ground, 
and  that  as  a  fact  they  must  have  some  good 
headway  on  them.  However,  taking  the  speed  to 
have  been  two  and  a  half  knots  through  the 
water,  what  follows?  In  the  year  1^0  the 
Reflations  for  Preventing  Collisions  at  Sea, 
which  with  some  exceptions  are  now  in  force, 
were  promulgated,  and  had  art.  10  of  those 
regulations  not  been  suspended  by  Order  in 
Council,  there  would  have  been  no  difficulty  in 
determining  this  case,  had  it  ever  arisen,  which  I 
very  much  doubt  if  the  article  had  remained  in 
force.  Now  art.  10,  sub-sect,  (d)  of  the  Regu* 
lations  provided  that  "  A  trawler  at  work  shall 
carry  on  one  of  her  masts  two  lights  in  a  vertical 
line  one  over  the  other  not  less  than  three  feet 
apart,  the  upper  light  red  and  the  lower  green, 
and  shall  also  either  carry  the  side  lights  required 
for  other  vessels,  or  if  the  side  lights  cannot  be 
carried,  have  ready  at  hand  the  coloured  lights, 
as  provided  in  art.  7,  or  a  lantern  with  a  red 
and  green  glass,  as  described  in  paragraph  (a)  of 
this  article."  By  a  series  of  Orders  in  Council 
that  article  has  been  suspended,  and  remains  so 
suspended  up  to  the  present  time.  The  first  of 
these  Orders  in  Council,  dated  the  24th  March 
1880,  I  will  advert  to  immediately.  It  is 
agreed  by  the  counsel  on  both  sides  that 
there  are  subsequent  Orders  in  Council  in 
the  same  terms  as  the  first,  and  therefore 
I  will  confine  myself  to  dealing  with  the  first. 
By  it  the  operation  of  art.  10  of  the  present 
Regulations  for  Preventing  Collisions  was  sus- 
pended, and  in  lien  thereof,  and  in  substitution 
therefor,  the  9th  article  of  the  Regulations  for 
Preventing  Collisions  at  Sea  was  to  continue  and 
remain  in  force  for  a  certain  period.  New,  then, 
what  is  the  effect  of  that  Order  in  Council  P  Dr. 
Phillimore,  on  behalf  of  the  plaintiffs,  the  owners 
of  the  steam  trawler,  has  contended  that  it  sub- 
stituted for  the  light  provided  by  sub-section  ((7) 


of  art.  10  of  the  new  regulations  the  ou» 
bright  light  mentioned  in  art.  9  of  the  old 
regulations,  which  bright  light  was  andoubtedly 
carried  by  the  Achievement.  Certainly,  thafe 
is  an  argument  which  is  deserving  of  very  serious 
consideration,  and  to  which  I  have  given  all  the 
weight  I  think  I  ought  to  give,  though  I  have  not 
allowed  that  argument  to  prevail  with  me.  The 
conclusion  to  which  I  have  come  is,  that  the  Order 
in  Council  does  not  substitute  the  one  bright 
light  mentioned  in  art.  9  of  the  old  regulations 
for  the  lights  prescribed  by  sub-sect,  (d),  art. 
10,  of  the  new  reg^ations.  The  view  I  take  of 
the  matter  is  this :  I  think  the  proper  view  of  the 
Order  iu  Council  is,  that  art.  9  ot  the  old  regu- 
lations is,  by  the  Order  in  Council,  substituted 
for  art.  10  of  the  new  regulations  in  so  far,  and 
in  so  far  only,  as  art.  9  applies  to  any  particular 
case,  and  that  where  art.  9  cannot  be  apirfied^ 
art.  10  is  suspended,  and  nothing  is  substituted 
for  it.  If  that  is  the  right  view  of  the  matter, 
then  I  think  that  in  this  case  art.  3  of  the  neir 
regulations  comes  into  operation.  Is  this  trawler 
to  blame  for  not  carrying  side  lights  P  I  think  it 
is  impossible  to  say  that  she  was  stationary.  She 
was  not  stationary  as  a  matter  of  fact,  and  in  ray 
opinion  not  stationary  within  the  meaning  of  tbie 
word  as  used  in  the  regulations.  She  had  four  and 
a  half  knots  on  her  over  the  ground,  and,  what  is 
more  important,  two  and  a  half  knots  through  the 
water.  The  Elder  Brethren,  whose  opinion  I  have 
taken  on  this  point,  think  she  cannot  be  considered 
as  stationary.  But  further,  when  one  looks  at  the 
second  paragraph  of  art.  9  of  the  old  regula- 
tions, it  appears  to  me  to  apply,  and  to  have  been 
intended  to  apply,  only  to  vessels  which  are  prac- 
tically stationary.  The  light  required  is  the 
light  prescribed  tor  vessels  at  anchor,  and  I  think 
the  article  is  only  applicable  to  vessels  at  anchor, 
or,  at  the  utmost,  to  vessels  drifting  without  way 
through  the  water.  If  that  be  tne  right  con- 
struction, what  follows?  It  follows  that  the 
Achiemetnent  was  not  carrying  the  proper  lights. 
Whether  that  conduced  to  the  colhsion  is  a 
matter  which  I  have  not  to  determine.  The 
c|uestion  is,  might  not  the  absence  of  the  side 
lights  have  contributed  to  the  collision  P  Now, 
what  are  the  facts  P  I  have  already  said  that 
there  was  a  bad  look-out  on  board  the  steamer. 
There  was,  however,  an  oflScer  on  the  bridge,  but 
he  also  was  keeping  a  bad  look-out,  because  he 
did  not  see  the  Aaiievement's  light  until  a  dis- 
tance of  from  a  quarter  to  half  a  mile.  If  the 
trawler  had  been  carrying  the  side  lights,  which 
I  have  held  she  ought  to  have  carried,  that  officer 
would,  in  all  probability,  having  regard  to  the 
relative  position  of  these  two  vessels,  have  seen 
the  red  light  as  soon  as  he  saw  the  white  light. 
Seeing  a  red  light  in  such  a  position,  ordinarily 
an  officer  would  at  once  give  the  order  to  port, 
which,  in  this  case,  is  not  done  till  later.  He  does 
not  then  do  that,  but  waits  until  he  can  make  out 
the  meaning  of  the  single  white  light.  It  ia 
therefore  probable  that,  had  he  seen  a  red  light, 
he  would  have  ported  earlier  and  in  sufficient 
time  to  have  avoided  a  collision.  In  conclusion, 
it  appears  to  me  that,  having  regard  to  all  the 
circumstances  of  this  case,  not  only  is  it  possible, 
but  probable,  that  this  collision  might  have  been 
avoided  if  a  red  light  had  been  visible,  and  I 
therefore  hold  both  these  vessels  to  blame. 
From  this  judgment  the  plaintiffs  appealed. 
Digitized  b. 
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Dr.  Fhtllimo}-e  (with  him  Buckitill),  for  the 
plaintiffs,  in  support  of  the  appeal. — Under  the 
circamstances  ot  this  case  the  AehlevemetU  was 
bound  by  the  provisions  of  art.  9  of  the  Regu- 
lations for  Preventing  Collisions  at  Sea  1863.  She 
acted  in  accordance  with  that  article  by  exhibit- 
ing a  white  light,  and  therefore  ^ould  not  be  held 
4o  olame  for  this  pollision.  If;  'however,  art.  9 
does  not  cover  the  case  of  a  trawler,  then  she  is 
bound  by  the  common  law  only  to  exhibit  such 
a  light  as  shall  warn  other  vessels  in  snfiBcient 
time  of  her  presence.  If  so,  the  white  light 
carried  would  answer  that  purpose.  It  is,  however, 
submitted  that  art.  9  does  cover  trawlers, 
becanse  it  is  unreasonable  to  suppose  that  the 
li^islatore,  when  specifically  enacting  with  regard 
to  fishing  vessels,  should  have  so  enacted  as  to 
exclude  trawling,  one  of  the  principal  modes  of 
fiehing,  from  the  operation  of  the  article.  It  is 
submitted  that  art.  9  is  to  be-  construed  by 
reference  to  art.  10  of  the  Regulations  for 
Preventing  CoIliBions  at  Sea  1880  : 

AHorney-Chneral  v.  Lamplough,  38  L.  T.  Bep.  N.  S. 
87;  8  Ex.  Div.  227. 

Art.  10  in  terms  deals  with  "a  trawler  at 
work,"  when  therefore  art.  9  was  substituted 
for  art.  10,  it  is  to  he  assumed  that  art.  9 
-was  meant  to  cover  the  case  of  a  trawler  at  work. 
According  to  art.  9  fishing  vessels  when 
"attached  to  their  nets  and  stationary"  are  to 
carry  a  bright  light.  Inasmuch  as  «  trawler 
cannot  work  without  some  way  on  her,  the  word 
"stationary"  should  be  construed  to  mean  sta- 
tionary so  far  as  is  consistent  with  the  carrying  on 
the  work  of  trawling.  It  is  a  matter  of  common 
knowledge  that  trawlers,  when  fishing,  go  with 
the  tide.  It  is  therefore  necessary  that  trawlers 
must  have  way  over  the  ground.  It  is  also 
obvious  that  trawlers,  incumbered  with  their 
nets,  must  be  under  some  command,  and  in  order 
to  lie  BO  it  is  necessary  that  they  should  have 
some  way  through  the  water,  in  order  to  give 
themselves  steerage  way  and  otherwise  to  enable 
them  to  mancBUvre.  Having  regard  to  the  fact 
that  this  must  have  been  within  tne  knowledge  of 
those  who  framed  this  article,  it  is  to  be  presumed 
that  in  using  the  word  "  stationary "  tney  could 
not  have  meant  a  total  absence  of  motion,  the 
effect  of  which  would  be  to  prevent  trawl  fishing 
altogether.  According  to  Dr.  Lushin^on  and 
the  Irish  Court  of  Appeal  the  word  is  to  b'e 
defined  a%  meaning  such  way  through  the  water 
AS  will  give  the  trawler  steei-age  way : 

The  Robert  and  Ann  v.  The  Lloyd»,  Holt's  Bnle  of 
the  Boad,  p.  57  ; 

The  Edith,  L.  Bep.  Ir.  10  Eq.  345. 

If  so,  it  is  submitted  that  two  knots  does  not 
«xceeid  this  limit.  It  is  also  submitted  that  the 
fishing  vessels  referred  to  in  art.  9  belong  to 
three  distinct  categories,  viz.,  vessels  at  anchor. 
Teasels  attached  to  their  nets,  and  vessels 
stationary.  If  so,  the  .<4fAtVi'emen(  being  attached 
to  her  nets,  it  becomes  nnnecessarj-  to  consider 
whether  she  was  also  statioiury,  and  there  has 
1)ecn  a  proper  compliance  with  the  article.  Even 
assuming  there  to  have  been  a  breach  of  the 
regulations,  it  conld  not  possibly  have  conduced  to 
the  collision,  seeing  that  it  has  been  proved  that 
there  was  a  bad  look-out  on  board  the  steamer. 

Hall,  Q.C.  and  W.  R.  Kennedy,  for  the  respon- 
dents, contra. — Having  regard  to  the  fact   that 


art.  9  prescribes  a  white  light  for  vessels 
attached  to  their  nets  and  stationary,  and  that 
vessels  at  anchor  are  directed  to  carry  a  white 
light,  it  is  to  be  assumed  that  vessels  when 
"  stationary "  are  meant  to  be  in  much  the  same 
position  as  vessels  at  anchor.  A  vessel  when 
attached  to  her  nets  and  stationa^  would  both 
be  incumbered  with  her  nets,  and  also  out  of 
command,  hence  she  is  to  carry  that  light  which 
will  indicate  to  other  vessels  that  she  is  to  be 
looked  upon  as  equivalent  to  a  vessel  at  anchor, 
and  incapable  of  manoeuvring  to  keep  out  of  their 
way.  It  is  therefore  submitted  that  stationary 
means,  if  not  absence  of  motion  over  the  ground, 
nothing  more  than  motion  with  the  tide.  To  give 
it  any  wider  definition,  is  to  do  violence  to_  its 
meaning.  Even  assuming  it  to  cover  some  slight 
way  through  the  water,  the  two  knots  in  the 
present  case  are  excessive.  The  argument  that 
art.  9  covers  three  distinct  conditions  of  fishing 
vessels  is  negatived  by  the  language  of  the 
article  the  first  conjunction  being  "or,"  and  the 
second  "and,"  which  shows  that  the  words 
"  attached  to  their  nets  and  stationary  "  are  to  be 
read  together.  With  regard  to  the  breach  of  the 
regulations  not  possibly  conducing  to  the  collision, 
it  is  submitted  that  it  is  not  sufficient  to  prove 
merely  that  there  was  a  bad  look-oat. 

Bkett,  M.R. — In  this  case  there  was  a  collision 
between    the    steamer    Dunelm   and  the    steam 
trawler  Ackievemetit,  and  it  is  exceedingly  clear, 
and  is  not  otherwise  contested,  that  the  steamer 
was  in  the  wrong.     The  only  question  is,  whether 
the  Achievement  was  also  to  blame.    At  the  time 
of  the  collision  this  steam  trawler  was  in  the  act 
of  fishing  with  her  trawl  net,  and  had  her  trawl 
net  down,  and  being  in  that  position  she  had  a 
globular  white  light  on  her  mast,  and  she  had  not 
any  red  or  green  side  lights.     The  first  question 
is,  whether,  being  in  that  state  as  to  her  lights, 
she  committed  a  breach  of  any  rule  that  was 
imperative  upon  her.    Another  question  is,  under 
what  rule,  if  any,  would  she  be  i*    This  collision 
took  place  after  the  Order  in  Council  promul- 
gating the  regulations  of  1880,  in  which  regula- 
tions when  originally  published,  there  was    an 
art.   10  which  dealt  with  trawlers.      But   by    a 
subsequent  Order  in  Council    this    art.  10  was 
suspended,   and   art.    9  of     the    regulations   of 
1863  was   substituted  in  lieu  of  art.  10.    Hence 
Dr.  Phillimore  argued  that  we  ought  to  construe 
art.  9  by  what  was  in  art.  10.      That  is    con- 
trary, to  my  mind,  to  the  proper  rules  of  construc- 
tion.   We  have  to  construe  art.  9  as  if  we  had 
to  construe  it  the   day  after  it    was    enacted. 
What  I  mean  is  this,  th&t  we  are  to  take  out  of 
the  regulations  art.  10,  and  read  into  it,  as  if- 
it  were  there,   the  old  art.  9.    Therefore,    the 
code  of  regulations  tinder  which  this  vessel  was 
at  the  time  of   the  collision,  was  the  Order  in 
Council  promulgating  the  regulations  of  1880,  as 
if  that  Order  in  Council  had  been  published  with 
all  the  articles  in  it  except  art.  10,  art.  9  being 
in    its    place.    That    being    so,  was  this  steam 
trawler  within  art.  9  P    I  mean,  is  she  the  sort  of 
vessel  that  could  be  within   art.  9  ?      There  is 
also  the  question    whether,  under  the  circum- 
stances, she  ought  to  have  acted  under  art.  9 
or   under  art.  3,  which  latter  article  would  lie 
applicable  to  her  as  a  steamer  under  way.     Prior 
to  the  Order  in  Council  substituting  art.  9  for 
art.   10    fishing    of    different    kinds    was    well 
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knOTrn.  There  Tvas  fishing  with  drift  nets,  fish- 
ing trithout  nets  at  sll,  and  fishing  with  trawls. 
The  resBcIa  with  drift  nets,  trawl  nets,  &c.,  were 
all  vessels  attached  to  their  nets.  Therefore  we 
mtist  assume  that  those  who  had  to  legislate  on 
this  matter  knew  the  way  in  which  the  fishing 
trade  was  carried  on.  They  knew,  therefore,  that 
these  vessels  fished  with  their  nets  attached  to 
them,  and  so  when  they  use  the  words  "  attached 
to  .their  nets"  it  seems  tome  obvious  that  they 
meant  to  include  vessels  attached  to  trawling  nets 
just  as  much  as  to  any  other  nets.  They  make  no 
distinction  between  the  nets.  Therefore  I  think 
it  perfectly  clear  that  trawlers,  which  at  the  date 
of  the  Order  in  Council  were  orincipaUy  sailing 
vessels,  were  meant  to  come  within  the  rule.  But 
it  is  not  under  all  circumstances  that  a  fishing 
vessel  is  allowed  to  carry  the  light  prescribed  by 
that  rule.  A  fishing  vessel  can  only  carry  the 
white  light  when  'at  anchor  or  attached  to  her 
nets  and  stationary.  If  she  is  not  under  those 
particular  circumstances,  she  is  an  ordinary  sea- 
going vessel,  and,  if  under  way,  she  mnst  carry 
the  red  and  green  side  lights ;  and,  if  at  anchor, 
the  prescribed  white  light.  With  regard  to  a 
steamer,  which  was  the  case  here,  there  is  nothing 
in  art.  9  to  exclude  her  if  she  is  a  fishing  vessel 
and  is  attached  to  her  nets  and  stationary.  If 
she  was  within  that  category,  then  she  must  show 
the  white  light  required  by  that  article.  There- 
fore the  matter  is  reduced  to  this :  Was  this 
steam  trawler,  at  the  time  when  the  collision 
took  place,  a  vessel  within  the  limits  of  art.  9,  so 
that  it  was  her  duty  to  show  a  white  light,  or  was 
she  outside  that  article  P  If  she  was  not  within 
the  article,  it  follows,  as  a  matter  of  course,  that 
she  was  a  steamer  under  way,  and  ought  to  have 
carried  the  red  and  green  and  masthead  lights. 
Therefore,  in  this  particular  case,  the  question  is, 
whether  the  trawler  was  a  steamer  under  way,  or 
whether  she  was  a  fishing  vessel  attached  to  her 
nets  and  stationary.  That  leads  me  to  the  con- 
struction of  art.  9.  It  certainly  is  a  difficult  one 
to  conatme.  My  view  of  an  Act  of  Parliament 
>~find  these  regulations  are  equivalent  to  an  Act 
of  Parliament — ^which  is  applicable  to  a  large 
trade  or  business  is,  that  it  is  to  be  construed,  if 
possible,  not  according  to  the  strictest  and  nicest 
interpretation,  but  that  it  is  to  be  construed  in  a 
reasonable  way  with  regard  to  the  trade  or  busi- 
ness with  which  the  Act  is  dealing.  It  seems  to 
me  impossible  to  suppose,  and  it  would  be  wrong 
to  assert,  that  those  who  have  to  legislate  with 
regard  to  a  large  trade  or  business  should  be  sup- 
posed to  have  so  legislated  as  to  prevent  that 
trade  or  business  from  being  carried  on,  unless 
one  is  forced  to  come  to  such  a  conclusion  by  the 
language  used ;  and  then  that  could  only  be  by 
the  most  extraordinary  inadvertence  of  those  who 
legislate.  With  regard  to  this  article,  it  is  first 
of  all  enacted  as  to  fishing  vessels  at  anchor — 
that  is,  when  they  are  not  fishing — ^that  they 
are  to  carry  a  wmte  light.  Tlien  there  is  an 
enactment  as  to  fishing  vessels  "  attached  to  their 
nets  and  stationary."  For  a  vessel  to  be  "at 
anchor,"  it  is  not  necessary  that  there  should  be 
an  anchor  down.  For  instance,  a  vessel  made 
fast  to  moorings  has  no  anchor  down,  and  yet 
nobody  would  say  that  she  was  not  at  anchor. 
So  again  with  fishing  boats  which  are  brought  up 
by  dropping  overboard  an  exceedingly  heavy 
piece  of  stone.     They  are  "  at  anchor,"  though 


not  attached  to  an  anchor.  Therefore  the  differ- 
ence between  being  at  anchor  and  attached 
to  their  nets  and  stationary  means  that  they 
are  not  exactly  in  the  same  state.  To  -my 
mind  the  words  "attached  to  their  nets  and 
stationary  "  are  meant  to  be  applicable  at  a  time 
when  the  ves.sel8  are  fishing;  because,  as  every 
one  knows,  vessels  when  fishing  are  attached  to 
their  nets.  They  are  not  then  under  way;  that  ia, 
they  do  not  enjoy  the  same  liberty  of  movement 
as  they  would  when  under  way.  They  are  then 
much  more  like  a  vessel  at  anchor  than  like  a 
vessel  under  way.  They  have  not  the  same  com- 
mand over  themselves.  Should  it  become  neces- 
sary for  them  to  go  forward  they  could  not  easily 
do  so  on  account  of  the  weight  of  their  nets, 
especially  so  in  the  case  of  trawlers.  Assuming 
them  to  be  steamers,  if  they  backed,  they  would 
back  into  their  own  nets,  and  their  screw  or 
paddles  would  become  hopelessly  entangled  in 
them.  Therefore  they  are  m  an  extremely  help- 
less state.  So  if  a  sailing  vessel'  wore  round  to 
avoid  some  obstruction  she  would  be  into  her  own 
nets.  If  she  tacked  considerably  she  would  also 
do  damage.  Therefore  these  vessels  when  attached 
to  their  nets  are  much  more  Uke  vessels  at  anchor 
than  they  are  like  vessels  under  way,  and  it  was 
for  that  reason,  no  doubt,  that  provisions  were 
enacted  with  regard  to  them  wliilst  they  were 
fishing,  which  would  distinguish  them  from 
vessels  under  way.  Again,  with  regard  to  vessels 
approaching  them,  if  they,  while  thus  crippled, 
were  to  carry  the  same  lights  that  a  vessel  does 
when  she  is  under  way  and  in  full  command  of 
herself,  they  would  mislead  other  vessels,  which 
would  suppose  that  the  fishing  vessel  was  under 
way  and  would  act  accordingly.  If  another  vessel 
wanted  to  go  astern  of  a  fishmg  vessel  she  would 
have  a  right  to  steer  on  the  assumption  that  the 
fishing  vessel  was  going  forward.  But  the  fishing' 
vessel  would  be  practically  stationary,  and  hence 
the  other  vessel  would  go  a  great  deal  too  close  to 
her  and  would  probably  cut  hornets.  There  are 
positions  in  which  a  fishing  vessel,  if  she  is  within. 
the  rule  for  vessels  under  way,  would  be  bound  to 
give  way  to  other  vessels,  although  in  her  crippled 
state  she  could  not  do  what  the  rule  stated  ought 
to  be  done.  That  to  my  mind  shows  that  this 
article  was  meant  to  apply  to  fishing  vessels  when 
fishing.  What  then  is  the  meaning  of  the  word 
"-stationary  P  "  It  has  been  argued  that  it  must 
mean  mathematically  stationary.  It  seems  to  me 
that  that  cannot  be  so  in  a  tideway  unless  the 
vessel  is  anchored.  A  vessel  must  go  with  the 
tide  unless  she  is  so  managed  that  with  her 
head  turned  to  tide  she  exactly  counteracts  the- 
tide — a  thing  almost  impossible  to  do  for  five- 
consecutive  minutes.  Therefore  that  cannot  be 
the  meaning.  Then  it  was  suggested  that  it 
means  that  the  vessel  must  not  have  any  way 
through  the  water.  But  it  is  told  us  by  our 
assessors  that  the  mode  of  fishing  in  the  case  of 
drift  nets  and  trawlers  is  for  the  vessels  to  go- 
with  the  tide  and  not  against  it.  If  that  be  true, 
and  the  vessel  has  no  way  through  the  water,  she 
cannot  steer  at  all.  There  may  be  no  harm  in  a 
vessel  not  having  command  of  herself  in  a  per- 
fectly calm  sea,  but  assume  there  is  some  sea  on, 
and  vessels  do  fish  in  what  is  not  exactly  a  calm 
sea,  she  would,  under  those  circumstances,  l»e  in 
manifest  danger.  How  is  a  vessel  then  to  fish  ? 
She  cannot  be  aimlessly  wandering  about  front 
Digitized  by         " 
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>one  side  to  the  other,  into  her  nets  and  then  oat 
of  them,  and  all  the  time  with  no  conunand  over 
herself.  It  makes  the  thing  impracticable.  If  it 
iras  meant  that  she  was  to  have  no  way  through 
the  water,  the  Legislature  might  jost  as  well  have 
said  at  once  that  she  most  not  fish  at  all.  What, 
then,  is  the  use  of  the  white  light  if  bv  the 
hypothesis  the  vessel  cannot  fish  at  aJlP  There- 
fore it  seems  to  me  clear  that  the  word  "  sta- 
tionary "  cannot  mean  mathematically  stationary, 
that  is,  going  by  the  laud  aud  not  by  the  tide ; 
neither  can  it  mean  that  the  vessel  is  to  have  no 
way  on  her  through  the  water.  I  agree  that  it  is 
a  strong  word,  aud  the  Legislature  must  have 
meant  to  hold  the  case  very  strongly  indeed.  If 
a  vessel  is  more  in  the  condition  of  being  a  vessel 
under  way  than  at  anchor,  then  she  would  mislead 
other  vessels  if  she  showed  a  light  which  is 
intended  to  show  that  she  is  a  vessel  at  anchor. 
The  result,  therefore,  is,  that  we  must  so  construe 
this  word  "  stationary "  as  to  mean  that  the 
vessel  is  not  in  fact  stationary,  though  at  the 
Dame  time  I  think  that  we  are  bound  to  give  the 
fullest  effect  to  so  strong  a  word  as  "  stationary.'' 
It  must  mean  that  the  vessel  is  to  have  some  way 
through  the  water.  How  far  can  oue  go  so  as  to 
make  trawling  practicable  in  allowing  the  vessel 
to  have  way  through  the  water,  and  j'ct  at  the 
same  time  to  give  the  fullest  possible  effect  to  the 
word  "  stationary  ?"  Upon  the  best  consideration 
that  we  can  give  to  it,  I  think  what  we  must  say 
is  this,  that  she  must  not  be  going  faster  than 
is  necessary  to  keep  herself  under  command 
while  attached  to  ber  nets.  It  will  follow 
from  that,  that  it  will  not  be  sufiSciont  for 
fishermen  to  say, "  We  were  only  going  so  fast  as  to 
enable  us  to  fish  with  the  best  advantage  and 
effect,"  because  it  may  be  that  a  fishing  vessel 
may  desire  to  go  faster  than  I  hare  fixed  as  the 
limit,  for  the  purpose  of  coming  to  the  fish  faster 
and  so  catching  more  fish  in  a  given  time.  Trawl 
fishing  is  usually  slow  because  the  net  is  on  the 
ground,  and  if  the  vessel  goes  too  fast  the  net  would 
set  torn.  But  suppose  the  weather  to  be  such 
Aat  a  vessel  cannot  fish  without  going  faster  than 
is  necessaiT  to  keep  her  under  command.  It  is 
very  possible  that  there  may  be  weather  which  is 
so  strong  that  if  vessels  fish  they  must  go  faster 
than  is  necessary  to  keep  them  under  way.  That 
would  be  more  so  in  the  case  of  a  sailing  vessel 
than  in  the  case  of  a  steamer ;  but  if  it  is  so,  they 
must,  according  to  what  I  have  laid  down,  neither 
fish  at  all,  or  if  they  do,  they  must  in  the  case  of 
a  sailing  vessel  show  the  red  and  green  lights,  and 
in  the  case  of  a  steamer  show  the  red,  green,  and 
masthesEtd  lights.  Wliether  in  any  particular  case 
a  vessel  is  going  faster  than  is  necessary  to  keep 
herself  under  command  is  a  matter  ot  evidence 
and  almost  invariably  a  question  for  the  assessors, 
although  it  is  perfectly  clear  that  if  a  trawler  was 
going  nine  knots  through  the  water  we  would  not 
want  the  assessors  to  tell  us  that  that  was  exces- 
sive. The  evidence  in  this  case  I  take  to  be,  that 
the  trawler  with  her  trawl  on  the  ground  was 
going  at  two  knots  an  hour  through  the  water, 
which  with  the  two-knot  tide  would  give  her  four 
knots  over  the  ground.  The  test,  to  my  mind,  is 
not  the  speed  over  the  ground,  but  through  the 
water,  and  in  this  case  the  trawler's  speed  through 
the  water  was  two  knots.  We  have  therefore  asked 
our  assessors  this  question :  "  Was  the  Achieve- 
jnent,  assuming  she  was  going  two  knots  an  hour 


through  the  water,  going  faster  than  was  neces- 
sary to  enable  her  to  keep  herself  under  command 
whilst  attached  to  her  nets?"  They-  say  that  she 
was.  She  therefore  was  not  withm  art.  9,  and 
was.  within  art.  3.  Instead,  therefore,  of  having 
only  a  white  light,  she  ought  under  the  circum- 
stances to  have  carried  the  red,  green,  and  mast- 
head lights.  Hence  she  is  to  blame,  unless  another 
proposition  which  was  put  forward  can  be  main- 
tained, which  was,  that  although  she  had  infringed 
the  regulations,  yet,  under  the  circumstances,  it 
was  not  possible  that  the  infringement  could 
have  conduced  to  the  accident.  It  is  sufiicient 
for  me  to  say  that  in  this  case  it  is  impossible  to 
accept  such  an  argument,  because  the  officer  in 
command  of  the  steamer,  only  seeing  the  trawler's 
white  light,  would  be  induced  to  act  differently 
from  what  he  would  have  done  had  the  trawler 
carried  the  lights  which  would  have  shown  that 
she  was  a  steamer  under  wav,  and  if  the  absence 
of  those  lights  might  have  mduced  the  officer  to 
act  differently,  then  the  infringement  of  the  regu- 
lations cannot  be  excused,  'uiis  is  not  like  the 
case  to  which  the  proposition  was  referred  when 
it  was  enunciated,  namely,  that  where  one  vessel 
was  on  the  starboard  side  of  the  other,  and  that 
other  vessel  has  got  a  green  light  but  not  a  red 
light,  it  is  useless  to  charge  her  with  a  breach  of 
the  rules  for  not  exhibiting  a  red  light,  because,  if 
she  had  had  twenty  lights  on  the  port  side,  no  one 
on  the  approaching  vessel  could  have  seen  them, 
and  therefore  its  absence  could  make  no  difference. 
But  this  is  not  anything  like  that  case.  The 
Ftrict  interpretation  that  we  have  had  to  put 
upon  this  rule  will  make  it  very  difficult  for 
trawlers,  at  any  given  moment,  to  know  what 
they  are  to  do,  because,  if  they  are  within  art.  9, 
they  do  wrong  to  carry  the  red  and  green  lights, 
and  if  they  are  outside  art.  9,  then  they  do 
wrong  in  carrying  the  white  light  only.  There- 
fore persons  in  charge  of  trawlers  will  "have  to  do 
what  sailors  often  have  to  do,  thev  will  have  to 
solve  a  moat  difficult  problem,  and  be  always  ask- 
ing themselves :  "  Am  I  going  faster  than  I  ought 
with  only  a  white  light.  If  so,  I  must  put  up 
my  red  and  ^reen  lights.  If  I  am  not,  I  must 
put  up  the  single  white  light  and  immediately 
take  down  the  side  lights."  That  is  the  difficulty, 
but  it  is  one  which  we  cannot  help.  We  have 
tried  to  define  as  fairly  as  possible  the  meaning 
of  this  Act  of  Parliament.  A  larger  definition, 
to  my  mind,  would  have  been  on  the  whole  more 
desirable,  but  I  do  not  see  any  way  to  construe  the 
word  "  stationary"  in  any  larger  sense  than  we  have 
done.  Therefore  I  think  that,  while  not  agreeing 
with  the  reasons  of  the  judgment  of  the  court 
below,  we  must  come  to  the  same  conclusion  and 
dismiss  this  appeal.  How  the  costs  of  this  appeal 
are  to  be  borne  will  have  to  be  considered.  The 
question  arises,  whether  the  case  comes  within 
the  rule  that,  where  both  parties  are  to  blame, 
each  party  pays  his  own  costs ;  or  whether,  the 
appeal  being  dismissed,  the  appellants  should  pay 
the  costs. 

BowEjJ,  L.J. — I  am  of  the  same  opinion.  I 
agree  entirely  with  the  reasons  given  by  the 
Master  of  the  Bolls  for  his  exposition  of  the 
reflations,  and  I  only  add  a  few  words  because 
this  is,  to  my  mind,  a  most  important  matter. 
In  the  first  place,  I  should  wish  most  emphati- 
cally to  call  tne  attention  of  the  Board  of  Trade 
to  the  necessity  of  dealing  in  some  efficient  way 
Digitized  b, 
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with  trawl  fishing,  for  myself,  I  have  neither 
the  necessary  experience  nor  the  desire  to  formu- 
late an  opinion  as  to  whether  or  not  the  white 
bright  light  should  be  legalised  for  trawlers  under 
all  circiuiiBtances.  If  it  is  that  a  conflict  of 
opinion  rages  upon  the  subject,  I  do  not  wish  to 
express  any  opinion  other  than  this,  that  some 
clear  and  definite  line  ought  to  be  taken  with  re- 
gard to  trawlers,  because  at  the  moment  the 
existing  legislation  is  nothing  better  than  a  trap 
for  trawlers.  I  agree  with  the  Master  of  the 
Rolls  in  saying  that  we  should  have  been  glad  to 
have  laid  down  some  express  guidance  for  trawlers 
if  we  could  hare  done  so  without  doing  violence 
to  the  meaning  of  the  word  "  stationary,"  so  that 
those  in  charge  of  trawlers  might  know  what 
lights  to  carry,  without  having  to  exercise  a  difii- 
colt  judgment  at  each  particular  moment  as  to 
the  exact  pace  at  which  they  are  moving  through 
the  water.  I  therefore  trust  that  the  Board  of 
Trade  will  not  leave  trawlers  any  longer  in  their 
present  position.  As  regards  the  construction 
we  are  putting  upon  art.  9,  it  seems  to  me  to 
come  to  this  :  Steam  and  sailing  trawlers,  within 
art.  9,  are  only  intended  to  carry  a  white  light  if 
they  come  within  the  rather  difficult  definition  of 
either  being  at  anchor  or  attached  to  their  nets 
and  stationary,  ^^'hat  is  the  meaning  of  "  attached 
to  their  nets  and  stationary  P  "  The  nets  must 
be  supposed  to  be  out,  or  else  the  vessels  would 
not  be  attached  to  their  nets.  The  words 
"and  stationarv"  must  therefore  mean  som^ 
thing  additional.  I  agree  with  the  Master  of  the 
Bolls,  when  he  says  that  we  must  construe  the 
article  from  a  business  point  of  view,  just  as  one 
would  construe  an  Act  of  Parliament  with  refer- 
ence to  a  matter  of  science,  art,  or  law.  It  is  the 
subject-matter  which  gives  the  colour  to  the 
words  used  in  an  Act  of  Parliament.  The  first 
thing  to  be  observed  of  this  article  is  that  the 
fishing  vessels  which  are  dealt  with  are  fishing 
vessels,  at  anchor ;  that  is  to  say,  vessels  which 
are  attached  to  the  land,  and  do  not, move  with 
the  water.  Then  there  is  the  other  class  of 
vessels  which  are  dealt  with,  which  are  vessels 
moving  with  the  "water.  They  are  vessels  which 
rest  upon  the  water  as  distinct  from  resting  on 
the  land.  I  do  not  think  the  word  "  stationary  " 
is  exactly  antithetical  to  "  under  way,"  but  think 
it  means  substantially  keeping  the  same  spot  or 
station,  and  only  moving  about  so  much  as  is 
consistent  with  fishing.  This  leads  me  directly 
to  the  test  given  by  the  Master  of  the  Bolls. 
The  vessel  must  have  a  certain  motion  with  the 
tide  if  she  is  going  with  the  tide,  and  moreover 
she  must  have  a  certain  motion  through  the 
water  for  the  purpose  of  keeping  herself  under 
command,  and  for  the  necessary  purpose  of 
managing  her  nets.  But  that  is  all.  If  she  is 
doing  more  than  that  she  is  locomotive,  and  not 
stationary.  Ko  doubt  it  is  a  difficult  question  of 
fact  to  say  whether  a  vessel  is  really  stationary 
according  to  this  popular  and  seafaring  term,  but 
I  think  it  cannot  be  doubted  that  a  vessel  travel- 
ling two  knots  through  the  water  is  not  stationary. 
In  conclusion,  I  cannot  help  thinking  that  the 
exposition  of  the  law  by  the  Master  of  the  Rolls 
is  the  same  exposition,  tnough  couched  in  different 
language,  as  that  of  the  Court  of  Appeal  of 
Ireland  in  the  case  of  Hie  Edith  («6i  tup.), 
and  that  it  is  not  at  all  inconsistent  with 
what    has  been  laid  down  by  Dr.  Lushington 


in    the   case   of  Tlie   Robert    and   Ann  v.   Tha 
LUn/dt  (n&t  «uj).). 

Fkv,  L.J. — I  concur  in  the  judgments  pro- 
nounced by  my  learned  brethren.  The  question 
turns  upon  the  meaning  to  be  given  to  a  few 
words  in  art.  9  of  the  old  Begnilotions  for  Pre- 
venting Collisions.  The  words  are  "  fishing 
vessels  and  other  boats,  when  at  anchor,  or 
attached  to  their  nets  and  stationary,  sbaK 
exhibit  a  bright  white  light."  What  is  the  mean- 
ing of  the  word  "  stationary  P"  Dr.  Fhillimore 
asks  us  to  read  "  and,"  which  precedes  the  woni 
"  stationary,"  as  "  or,"  so  as  to  hold  that  the 
article  applied  either  to  fishing  boats  at  anchor, 
or  attached  to  their  nets,  or  stationary.  But  it  is 
obvious  that  such  a  construction  would  do 
violence  to  the  language  of  the  article,  and  would 
be  inconsistent  with  its  intention.  It  appears  to 
me  that  two  conditions  must  be  satisfiea  by  the- 
meaning  to  he  given  to  the  word  "  stationary." 
In  the  first  place,  it  must  describe  a  common  con- 
dition of  fishing  vessels.  We  cannot  suppose 
that  Her  Majesty  in  Council  was  legislating  with 
regard  to  an  extraordinary  and  uncommon  con- 
dition of  fishing  vessels,  and  requiring  an  extra- 
ordinary condition  of  lights.  In  the  next  place 
it  must  express  some  condition,  some  state  of 
fishing  vessels  incidental  to  them  when  their  nets 
are  down,  and  therefore  we  must  find  some  con- 
dition, some  common  state  of  fishing  vessels  when 
they  are  attached  to  their  nets  and  stationary. 
That  appears  to  me  to  be  the  principle  upon  which 
the  word  should  be  construed,  and  one  which  our 
construction  satisfies.  No  doubt  the  most  rigor- 
ous meaning  of  the  word  "  stationary  "  is  4  nega- 
tion of  any  motion  of  the  vessel  with  regard  to 
the  ground ;  but  there  is  a  condition,  a  common 
and  well-known  condition  of  fishing  vessels,  in 
which  they  are  attached  to  their  nets,  and  making 
some  way  over  the  ground.  With  regard  to  the 
other  parts  of  the  case  I  entirely  agree  with  my 
learned  brethren,  and  I  do  not  consider  that  it  is 
necessary  for  me  to  add  any  more. 

Brett,  M.B. — As  to  the  costs  of  this  apoeaU 
we  think  that,  the  reasons  for  the  judgment  below 
being  in  our  view  incorrect,  we  ought,  under  the 
circumstances,  to  order  each  party  to  bear  their 
o^-n  costs.  ^^^^  diwMWd. 

Solicitors  for  the  plaintiffs,  Ingledew,  Ince,  and 
Co. 

Solicitors  for  the  defendants,  Thomaa  Coopeif 
and  Co. 
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(Before  Kay,  J.) 

lie  Heatok's  Thasb  Mark,  (a) 

Trade  mark — Beqittration — Common  marie — Vser 

— Fravd — Foreign  proprietor — Laches. 

In  1718  G.'s  firm,  who  were  manvfadwert  of  iron 

at  Leiiftta,  in  Stccden,  registered  in  Sweden,  aa 

their  trade  mark,  the  letter  L  inclosed  in  a  ring 

or  hoop,  commonly  known  as  the  "  hoop  L." 

In  1878  they  regi^ered  in   England,   under  the 

(a)  Beporledbr  E.  A.  SCRATCHUT,  Eiq.,  BarritleMit-Utw. 

Digitized  b. 


Oct.  18.  1881.1 


THE  LAW  TIMES. 


[Tol.  LI.,N.S,-221 


Chan.  Div.] 


lie  Beaton's  Tba.de  Makk. 


[Chak.  Div. 


Trade  Mark$  Begittration  Ad  1875,  the  hoop  L 
mark  aJmus,  and  also  in  combination  icith  the 
word  "  Leuftta."     Since  1835  they  had  exported 
iron  of  the  highest  quality  to  Sngland  Jor  the 
manvfacture  of  a  particular  kind  of  steel  kno^Bn 
a*  "  Ulster  steel."    The  7(oop  L  mark  viat  stamped 
upon  the  iron  in    eombinatton   either  with  the 
name  of  their  English  consignee,  or  with  the 
tecrd  "  Leufsta,"  or  with  hoth.    They  registered 
these  in  Sweden  as  hue-stamps  in  addition  to  their 
original  hoop  L  mark. 
H.'»  firm,  who  were  English  iron  and  steel  and 
edge  tool  mantifacturers,  l^xd  for  fifty  years  past 
used  the  hoop  L  inark,  in  comhination  with  the 
name  of  their  firm,  as  their  trade  inark  upon 
blister  rieel  tnanvfactured  hy  them  from  inferior 
brands  of  Swedish  iron.     For  this  purpose  U 
was  necessary  to  ciU  off  the  Sioedish  mark,  as  the 
bars  of  iron  wlien  converted  into  steel  retained 
upon  their  surface,  unless  intentionally  obliterated, 
any  marks  which  might  be  stamped  upon  tlhem. 
A  similar  practice  was  adopted  by  thirty  other 
English  firms  of  iron  and  steel  manufacturers, 
but  this  practice  did  not  come  to  G.'s  ktunaledge 
ttntil  1881. 
H.  applied,  under  tlte  Trade  Marks  Begittration 
Act  1875,  to  register  the  hoop  L  mark  in  combina- 
tion with  the  words  "  Brades  Co,,  Warranted." 
Held,  tliat  the  application  mutt  be  refuted  with 
eortt,  upon  the  ground  that,  whatever  might  have 
been  the  practice  as  to  the  user,  it  was  one  which 
had  its  inception  in  fraud,  and  wot  calexdated  to 
deceive,  and  therefore,  iliough  apparently  ettab- 
lished  by  time  and  usage,  could  not  receive  the 
sanction  of  tlie  court. 
Gboege  Eeatoit  and  George  Caleb  Adkins  carried 
on  the  bnsinesB  of  iron,  steel,  and  edge  tool  manu- 
factiirers,  at  the  Brades  Works,  near  Oldbury, 
Stafford,  and  also  at    Birmingham,  under  the 
stj'le  of  William  Hunt  and  Sons,  and  as  the  Brades 
Compiany. 

In  Feb.  1882  they  made  an  application.  No. 
27,698,  nnder  the  Trade  Marks  Begistration  Act 
1875  (irhicb  was  published  in  the  Trade  Marks 
Journal  of  the  2l8t  June  1882),  to  register  as  a 
trade  mark  applicable  to  iron  and  steel  the  letter 

Ij  inclosed  in  a  ring  or  hoop — thus  ( i. ) — (commonly 

known  as  the  "  hoop  L  ")  in  combination  with  the 
words  "  Brades  Co.,  Warranted." 

The  application  was  opposed  by  Baron  Louis 
de  Geer,  the  owner  of  certain  ironworks  at 
Leufsta,  in  Dannemora,  Sweden,  who  claimed  the 
exclusive  right  to  the  trade  mark. 

For  more  than  fifty  years  the  applicants  and 
their  predecessors  had  used  the  hoop  L  in  con- 
nection with  their  trade  name  as  a  trade  mark, 
and  a  similar  practice  was  adopted  by  thirty  other 
firms  of  iron  and  steel  manufacturers.  Tliis  use 
was  almost  entirely  confined  to  Swedish  iron, 
-which  was  peculiarly  adapted  for  the  manufacture 
of  steel  of  the  highest  quality,  known  as  "  blister 
steel,"  and  so  called  because  its  surface  was  covered 
with  blisters.  The  bars  of  iron  when  converted 
into  steel  retained  their  shape,  and,  unless  in- 
tentionallv  obliterated,  any  marks  which  were 
apon  the  iron  before  the  converson. 

By  the  law  of  Sweden  it  was  necessary  that  every 
bar  of  iron  which  left  the  country  should  bear 
a  registered  mark  upon  it. 

The  evidence  stated  that  Swedish  iron  varied 
considerably  in  quality.    The  best  brands  came 


from  the  region  of  Dannomora,  and  of  these 
brands  the  manufacture  of  the  Baron  de  Geer 
had  acquired  the  highest  reputation. 

It  was  the  practice  of  the  applicants  to  pur- 
chase the  lower  qualities  of  Swedish  iron  for  con- 
version into  blister  steel,  and  before  conversion 
to  cut  off  the  distinctive  marks  of  these  lower 
qualities,  and  substitute  their  own  mark,  coupled 
with  their  own  name,  which  appeared  upon  the 
steel.  This  practice  was  a  common  one  in  the 
trade.  It  did  not  appear  that  the  applicants, 
or  the  thirty  other  firms,  purchased  the  Baron  de 
Geer's  iron  to  any  considerable  extent,  but  it  was 
admitted  on  both  sides  that  no  one  who  purchased 
the  Baron  de  Geer's  iron  for  the  manufacture  of 
blister  steel  ever  removed  his  mark,  as  no  manu- 
tactnred  steel  commanded  so  high  a  price  in  the 
market  as  that  bearing  the  Baroa  de  Geer's 
stamp  upon  it.  The  hoop  L  mark  had  been  regis- 
tered in  £ngland  in  connection  with  other  words 
and  devices,  by  two  English  iron  manufacturers, 
viz.,  Henry  BTall  and  Bradley  and  Sons,  and  had 
remained  on  the  register  for  five  years  without 
objection,  but  it  did  not  appear  whether  the  mark 
had  been  used  by  these  firms,  either  exclusively, 
or  at  all,  upon  Swedish  iron. 

Under  these  circumstances  the  contention  of 
the  applicants  was  that  the  hoop  L  had  become  a 
common  mark,  but  they  were  willing  not  to  use 
their  own  mark,  either  upon  the  Baron  de  Geer's 
iron  or  upon  any  iron  uiat  came  from  Danne- 
mora. 

It  was  admitted  that  the  hoop  L  mark  originally 
belonged  exclusivelv  to  the  firm  represepted  by 
the  Baron  de  Geer,  it  having  been  registered  in 
Sweden  in  1718. 

Since  1835  the  Baron  de  Geer's  firm  had,  except 
for  a  short  period,  been  in  the  habit  of  exporting 
the  whole  of  their  iron  to  a  single  English  pur- 
chaser or  firm  of  purchasers  whom  they  changed 
from  time  to  time.  They  added  the  name  of  the 
purchaser  for  the  time  being  to  ( heir  hoop  L  mark 
upon  all  the  iron  which  they  exported,  and  regis- 
tered such  name  in  Sweden  as  a  bye-stamp  in 
addition  to  such  mark.  •  This  went  on  till  1864. 
In  that  year  the  then  proprietor,  with  a  view  to 
export  his  iron  to  several  English  purchasers,  not 
desiring  to  have  their  several  names  on  the 
register,  registered  in  Sweden  the  word  Leufsta 
as  a  bye-stamp",  but  in  1867  he  again  reverted  to 
his  former  practice  and  sold  the  whole  of  the  out- 
put to  W.  Jessop  and  Sons,  and  his  iron  was  then 
marked  "  Hoop  L  Leufsta,  W.  Jessop  and  Sons." 

In  1879  the  Baron  de  Geer,  who  had  then  suc- 
ceeded to  the  ironworks,  entered  into  a  contract 
with  Thomas  Firth  and  Sons,  Sheffield,  to  consign 
to  them  for  sale  all  his  iron  manufactured  at  the 
Leufsta  works.  Firth  and  Sons  became  the  sole 
importers  in  England,  but  their  name  was  not 
stamped  upon  the  iron,  and  since  that  time  the 
Baron  de  Geer's  iron  had  been  marked  Hoop  L 
Leufsta  simply. 

Previously,  in  1878,  the  Baron  de  Geer  had, 
without  opposition,  registered  in  England,  under 
the  Trade  Marks  Begistration  Act  1875,  his  two 
trademarks  Hoop  L  and  Hoop  L  Leufsta  for 
Swedish  Dannemora  bar  iron.  Towards  the  end 
of  1881  he  learnt  from  Firth  and  Sons  for  the 
first  time  that  English  firms  had  been  using  his 
hoop  L  mark,  ^e  Baron's  firm  had  not  used 
the  hoop  L  mark  except  in  cQjpibiuation  with 
I  words  since  183f .       ^.^^^^^  by  GOOg  IC 
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The  details  of  the  evidence,  which  was  by 
affidavit,  appear  in  the  judgment. 

Graham  H<uting»,  Q.C.  and  John  GvMer  for  the 
applicants. — As  the  Baron  de  Geer  has  not 
obtained,  the  leave  of  the  court  to  register  his 
trade  marks,  he  comes  within  rule  19  of  the  Rules 
under  the  Trade  Marks  Begistration  Acts  1875-7, 
which  provides  that  where  a  trade  mark  has  been 
already  registered,  a  trade  mark  that  is  identical, 
or  so  nearly  resembling  as  to  be  calculated  to 
deceive,  cannot  be  registered  without  the  leave  of 
the  court.  This  is  not  an  application  to  strike  the 
trade  mark  oS  the  register,  but  we  submit  that 
we  are  entitled  to  deal  with  it  on  the  same  foot- 
ing. The  opposition  to  our  application  can  only 
rest  on  the  fact  that  the  Baron  de  Geer  was  pro- 
perly or  lawfully  on  the  register,  and  was  exclu- 
sively entitled  to  the  trade  mark.  The  two  points 
to  be  decided  are,  first,  as  to  the  user  of  the  trade 
mark  for  fifty  years ;  and,  secondly,  whether  it 
was  or  was  not  a  common  mark.  We  say  that  the 
hoop  L  mark  has  become  a  common  mark : 

Rt  Byde  and  Co.'i  Trada  Mark,  38  L.  T.  Bep.  N.  S. 

777;  7Ch.  IHv.724j 
Be  J.  B.  Palmer'tAvpiieation  (No.  1),  46  L.  T.  Bep. 

N.S.787;21Ch.T>iv.47. 

It  is  a  term  of  approbation,  like  "A  1."  The 
Baron  de  Geer's  defence  is,  that  it  is  not  a  common 
mark,  and  that  those  who  have  hitherto  been 
using  it  have  used  it  b>  fraud.  But  even  if  that 
be  so,  if  it  has  become  a  common  mark,  it  itt 
immaterial  whether  it  was  acquired  by  fraud  and 
piracy  or  not.  That  is  no  answer  to  our  claim  to 
register,  nor  would  it  prevent  the  mark  being 
removed  if  it  was  a  common  mark,  though  the 
common  use  began  in  fraud.  We  deny,  however, 
that  there  was  any  fraud  at  all.  Everyone  in  the 
trade  understands  that  the  hoop  L  mark  alone 
indicates  iron  coming  from  the  Leufsta  works, 
or  steel  made  from  that  iron.  In  any  case,  the 
onus  lies  on  the  Baron  de  Geer  to  prove  fraud. 
These  are  not  the  proper  proceedings  to  try  the 
question  of  fraud.  The  Baron  de  Geer  has  not 
used  the  hoop  L  mark,  except  in  combination 
with  words,  since  1835.  He  has,  therefore, 
abandoned  his  exclusive  right  to  that  mark 
alone: 

Be  J.  B.  Tdhntr's  Trade  Hark  (No.  2),  SO  L.  T.  Bep. 
N.  S.80;  24  Ch.  Div.  504. 

On  both  these  points  Lea  v.  Millar  (Sebastian's 
Dig.  of  Trade  Mark  Cases,  p.  305)  is  in  our 
favour.  The  applicants  are  entitled  to  register 
this  common  trade  mark  in  connection  with  their 
trade  name,  disclaiming  the  exclusive  right  to 
the  common  mark : 

Re  Honbwgh,  50  L.  T.  Bep.  N.  S.  28 ; 
Be  KvJm  atd  Co.,  50  L.  T.  Bep.  N.  8.  25;  53  L.  J. 
288,  Ch. 

Foreign  user  alone  does  not  give  a  right  to  regis- 
tration : 

Be  Hunch's  AvpUcation,  £0  L.  T.  Bep.  N.  S.  12 ;    . 

Re  Biviireyt  Trade  Mark,  49  L.  T.  Bep.  N.  S.  506 ; 
26  Cli.  Div.  48. 

There  may  be  more  than  one  registration  of  an 
old  mark  for  the  same  goods  : 

Be  Potcell;  Be  Pratt,  Sebastian's  Dig.  of  Trade  Mark 
Caaea,  p.  357. 

When  the  Baron  de  Gieer  registered  his  trade 
marks  in  1878  there  were  already  upon  the  regis- 
ter two  trade  marks  with  the  hoop  L  forming 
part,  ai}d  he  is  barred  by  laches  in  allowing  the 


parties  to  remain  on  the  register  for  five  years 
without  taking  proceedings  against  them.  They 
referred  also  to  the  Trade  Marks  Begistration  Act 
1876,  B.  6. 

Rigby,  Q.C.  and  Sehastian  for  the  Baron  de 
Geer. — We  do  not  deny  that  there  had  been  a 
sort  of  user,  but  it  is  a  remarkable  fact  that  not 
one  of  the  firms  that  used  the  mark  came  forward 
to  register  the  naark  for  blister  steel  until  1882. 
[Kat,  J. — ^It  is  alleged  there  are  two  on  the 
register.]  Those  that  were  registered  were  for 
an  entirely  different  class  of  goods,  and  not  for 
blister  steel  at  all,  and  the  parties  may  have  used 
the  Baron  de  Geer's  mark  innocently.  The 
attempt  made  by  the  applicants  to  get  their 
names  on  the  register  is  not  surprising,  because 
it  would  protect  them  against  the  consequence  of 
doing  a  wrong  action,  for  it  has  been  admitted  by 
the  applicants  that  inferior  Swedish  iron  has  been 
used,  tne  brard  cut  off,  and  then  restamped  with 
the  hoop  L  mark.  That  undoubtedly  is  calculated 
to  represent  it  as  the  Baron  de  (Jeer  s  iron  instead 
of  inferior  iron.  No  usage  can  justify  the  removal 
of  a  lower  brand  and  the  substitution  of  a  higher. 
That  is  a  continuing  fraud.  It  is  a  representation 
that  the  applicants'  iron  is  the  Baron  de  Geer's 
iron,  for  the  hoop  L  mark  has  no  specific  mean- 
ing except  with  reference  to  his  own.  Moreover, 
the  use  is  confined  to  Swedish  iron.  [Kay,  J.^ 
Your  case  is,  that  you  should  be  able  to  stop  this 
use  by  injunction.]  We  think  that  we  should  be 
so  entitled  to  retain  such  use,  but  an  act  origi- 
nally fraudulent  cannot  possibly  become  innocent 
from  the  nature  of  it.  Every  time  the  use  Iu» 
been  made  it  has  been  a  dishonest  use,  and  there- 
fore never  ctCa  become  a  right  action.  The  Begis- 
tratration  Acts  are  not  intended  to  confer  a  right 
upon  a  wrongdoer.  A  mark  is  only  made  publici 
juris  by  long  use  when  there  is  no  evidence  of  a 
fraudulent  origin,  and  when  the  use  complained 
of  has  ceased  to  deceive : 

Rodgers  v.  Rodgers,  31  L.  T.  Bep.  N.  S.  285 ; 

Ford  V.  Poster,  27  L.  T.  Bep.  N.  S.  219;  L.  Bep.  7 
Ch.  App.  611. 

In  Re  Kuhn  and  Co.  (ubi  sup.)  there  was  no 
evidence  as  to  the  origin  of  the  user.  Until 
1881  the  Baron  de  (Seer  had  no  knowledge  of 
any  English  user.  He  might  obtain  an  injunction 
if  necesBary,  as  there  is  no  need  to  prove  actual 
deception  : 

Sijkeey.  Sv^«,  3  B.  &  C.  541 ;  5D.&B.292: 
Johmton  and  Co.t.  Orr-Ewing  and  Co.,  46  L.  T.  Bep. 
N.S.  216;  7App.  Cas.  219. 

A  foreigner  may  protect  his  rights  everywhere : 
The  Colhna  Company  r.  Brawn,  30  L.  T.  Bep.  O.  S. 

62;  SK.  &a.  423; 
Taylor   t.    Carpenter    (1),   Sebaatiaii's    Digest    of 
Trade  Mark  Caaea,  p.  39. 

The  "  three-nuirk  rule  "  applies  only  to  an  innocent 
user: 

Re  JeUey,  Bon,  and  Jonet,  46  L.  T.  Bep.  N.  S.  381. 
Under  the  circumstances  the  applicants  are  not 
entitled  to  register  the  hoop  L  m  such  a  way  as 
to  pass  off  their  goods  for  those  of  the  Baron  de 
Geer.  They  have  no  right  to  come  to  the  court 
for  registration,  and  their  appUcation  should  be 
refused.  If  they  do  use  the  mark  they  must  use 
it  at  their  own  risk,  and  not  with  the  sanction  of 
any  authority. 

Hastinge  in  reply. — The  Statute  of  Limitations 
enables  a  person  to  acquire  a  right  by  means  of  a 


Oot.  18,  1884.] 


THE  LAW  TtMES. 


[Vol.  LI.,  N.  S.-223 


Chan.  Div.] 


Be  Esa.ton'8  Tsade  Mark. 


[Chan.  Div. 


irrong.  The  origin  of  the  user  is  immaterial, 
except  as  to  costs : 

B*  Kuhn  and  Co.  (vM  nip.). 
The  English  user  must  hare  been  knoTni  to  the 
consignees  of  the  Barbn  de  Geer,  and  he  must  be 
taken  to  have  been  informed  by  them.  The  word 
"  Lenfsta  "  was  registered  for  the  purpose  of  die- 
tingoishing  iron  exported  by  the  Baron  de  Geer 
from  other  iron  stamped  with  the  hoop  L  mark. 
The  existence  of  fraud  is  not  established ;  it  rests 
upon  information  and  belief  only : 

aHbert~r.  Bndean,  9  Ch.  DiT.  259. 

In  Johnrion  and  Co.  t.  Orr-Ewmg  and  Oo.  (ubi 
»Hp.)  no  other  "  two  elephant "  mark  was  shown 
to  exist  in  the  trade.  There  was  no  intention  on 
the  part  of  the  applicants  to  defraud  the  Baron 
or  anyone  else.  The  hoop  L  was  mark  never 
placed  upon  English  or  inferior  iron.  The  mark 
has  become  pwUci  juris.  The  evidence  shows 
that  at  least  thirty  fii-ms  have  for  years  used  this 
mark  on  good  Swedish  iron  in  connection  with 
their  own  names.    The  applicants,  however,  are 

Erepared  to  give  an  undertaking  not  to  use  the 
oop  L  mark  upon  any  iron  coming  from  the 
Lenrbta  works,  or  from  the  mines  of  Dannemora. 

Kat,  J. — This  case  comes  before  the  court  upon 
an  application  to  register  a  trade  mark,  which  is 
opposed  by  the  Baron  de  Geer,  and  of  course  the 
matter  is  referred  to  the  court.  The  question  is, 
on  all  the  facts  of  the  case,  whether  the  appli- 
cants are  entitled  to  have  the  trade  mark,  wnich 
they  claim,  put  upon  the  register.  Now,  their 
case  is  this.  I  read  it  from  their  affidavits  :  "  It 
is,  and  has  been  for  over  fifty  years  last  past,  the 
practice  of  us  and  our  predecessors  to  openly 
and  publicly  manufacture  for  sale  and  sell,  both 
at  our  works  at  the  Brades  and  our  warehouse  in 
Birmingham,  blister  steel  with  the  brand  or  trade 
mark,"  of  a  circle  with  the  letter  L  printed  in 
the  midde  of  it  (which  has  been  called  "  hoop  L  ") 

— thus(L) — and    the   words   following    "Brades 

Co.,  Warranted,"  "  which  we  are  now  seeking  to 
register  (and  which  is  hereafter  referred  to  as 
our  trade  mark),  affixed  thereto  or  impressed 
tfaerecm."  Then  they  prove  a  price,  list  of  their 
firm  more  than  forty  years  old  containing  an 
entry  of  this  "  hoop  L  Blister  Steel,  Brades  Co., 
Warranted,"  "hoop  L  Blister  Steel,  Brades  Co.," 
and  one  other  "hoop  L  Blister  Steel,  Sykes." 
That  evidence  is  supported  by  evidence  that 
thirty  other  firms  in  England  have  used  this 
hoop  L  mark  in  connection  with  their  names  upon 
Swedish  iron.  This  is  the  evidence  of  sixteen 
witnesses,  most  of  whom  are  people  engaged  in 
the  steel  and  iron  trade  in  this  country  ;  and  it 
is  admitted  that  the  use,  both  hv  the  applicants 
and  by  those  thirty  other  firms,  has  been  chiefly 
upon  Swedish  iron  and  not  upon  English  iron. 
There  has  been  some  trifling  evidence  of  the  use 
of  it  to  a  very  small  extent  upon  Norwegian  iron, 
and  there  is  some  suggestion  of  its  having  been 
used  onoe  upon  Bnssian  iron,  bat  the  use  of  it 
chiefly  is  npon  Swedish  iron.  That  makes  a  case 
which  it  is  mipossible  not  to  see  the  strength  and 
force  of.  I  have  been  referred  by  the  opponents 
to  an  anthority  of  Badgers  v.  Bodgera,  tne  report 
of  which  is  in  the  Law  Times  (31  L.  T.  Kep. 
N.  S.  285) — I  do  not  know  that  it  is  reported  else- 
where—and to  the  language  of  Mellish,  L.J.  in 
that  case.    I  should  observe,  before  I  read  the 


words,  that  the  case  was  not  a  case  of  an  applica- 
tion to  put  upon  the  register  a  trade  mark,  but  a 
case  of  an  application  to  restrain  a  person  from, 
using  a  certain  trade  mark.    The  cases  have,  of 
coarse,  a  very  great  deal  of  analogy.  Mellish,  L.  J. 
says  :  "  Now,  I  do  not  think  that,  as  a  matter  of 
law,  the  mere  fact  that  it  has  been  used  for  a 
great    number    of   years    necessarily  affords    a 
defence.    If  it  was  really  made  out  that  it  was 
originally  used  for  the  purpose  of  fraud,  that  it 
was  continued  for  the  purpose  of  fraud,  and  that 
it  has  the  practical  effect  of  deceiving  the  public, 
I  do  not  think  that  the  lapse  of  years  would  pre- 
vent the  plaintiffs    having  a  remedy  on    tneir 
part" — that    is,    against    the    defendants — that 
Deing  a  case  of  an  application  for  an  iniunction 
against  the  defendants.    Then,  later  on,  be  says : 
"But,  at  the  same  time,  when  the  defendants 
have  done  what  they  are  now  charged  with  doing 
for  such  a  very  great  number  of  years,  the  court 
must  reqnire  very  clear  proof  botn  that  the  acts 
complained  of   have   been  frandnlent,  and   that 
they  have  had  the  effect  of  doing  practical  injury." 
Again,    he    says :    "  When    it    has   gone  on  for 
such    a  number  of    years;  and  whfn  it  has  to 
be  proved  that  it  was   originally  began  frauda- 
lently,  and   was  continued   fraudulently  during 
all    those    yesurs,    and    that    it    is    calculated 
to  deceive,  it  appears  to  me   that  very  much 
stronger  evidence    is   required."      I  do   not  at 
all  express  the  least  dissent  from  that  proposi- 
tion.   When  persons  come  and  object,  in  what- 
ever form  they  object,  to  the  use  of  a  trade  mark 
which  has  been  used  for  a  great  number  of  years, 
it  does  not  follow  as  a  matter  of  course  that  the 
use  for  a  great  number  of  years  ia  an  absolute  bar 
to  obtaining  an  injunction ;    but,  most  certainly, 
it  throws  on  those  who  object  to  the  use  the  onus 
of  proving  that  it    was  originally  a  fraudulent 
use ;   that  it  is  calculated  to  deceive ;   and  very 
much  stronger  evidence  is  required  in  such  a 
case  where  there  has  been  a  long  user  than  would 
be  required  in  another  case.      I  also  think   the 
language  of  the  same  learned  judge  in  Ford  v. 
Foiter  (27  L.  T.  Eep.  N.  8.  219,  226;   L.  Bep.  7 
Ch.  App.  611,  628)  may  be  accepted  as  a  very 
good  definition    of    what    the    test    should  be, 
whether  a  mark  has,  by  long  user,  become  a  thing 
pMidjii/ris  or  not.    His  words  are  these :  "  Then 
what  is  the  test  by  which  a  decision  is  to  be 
arrived  at,  whether  a  word  which  was  originally 
a  trade  mark  has  become  pMiei  jvrit  ?    I  think 
the  test  must  be  whether  the  use  of  it  by  other 
persons  is  still  calculated  to  deceive  the  public ; 
whether  it  may  still  have  the  effect  of  inducing 
the  public  to  buy  goods  not  made  by  the  original 
owner  of  the  trade  mark,  as  if  they  were  his 
goods.    If  the  mark  has  come  to  be  so  public  and 
in  such  universal  use  that  nobody  can  be  de- 
ceived by  the  use  of  it,  and  can  be  induced  by  the 
use  of  it' to  believe  that  he  is  buying  the  goods  of 
the  original  trader,  it  appears  to  me,  however 
hard,  to  some  extent,  it  may  appear  on  the  trader, 
yet  practically,  as  the  right  to  a  trade  mark  is 
simply  the  right  to  prevent  the  trader  from  being 
cheated  by  other  goods  being  sold  as  his  eoods 
through  the  fraudulent  use  of  the  trade  mark, 
the  right  to  the  trade  mark  must    be  gone." 
Herein  lies  the  strength  of  the  applicants'  case. 
It  seems  to  me  to  be  a  case  which  it  is  extremely 
difficult  to  oppose.    It  is  very  difficult  to  get  over 
the  effect  of  this  very  long  user^  the  applicants 
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themselves  for  fifty  yea-s.  It  is  extremely  difB- 
cult  when  that  difficulty  is  increased  by  reason,  of 
of  its  being  shown  to  be,  not  a  tiaer  by  themselves 
alone,  but  a  user  bv  many  other  firms  (and  I  have 
no_  doubt  many  of  thsm  of  the  highest  respect- 
ability) and  for  long  periods,  and  a  user  very 
similar  to  their  own.  On  the  other  hand,  the 
Baron's  case  is  this :  He  has  proved — and  I  will 
try  to  state  the  fasts  as  fairly  as  possible  from 
the  result  of  the  evidence  that  has  been  brought 
before  me — he  has  proved  that  for  a  very  long 
time  indeed  this  hoop  L  mark  has  been  the  prin- 
cipal trade  mark  of  his  firm.  He  says  that, 
according  to  his  information  and  belief,  it 
goes  back  to  some  date  anterior  to  the  year 
T643.  That,  of  course,  can  only  be  belief,  but 
it  is  that  sort  of  belief  which  the  tradition  of 
a  firm  makes,  perhaps,  of  some  little  nilue.  Then 
he  proves  this  distmctly,  that  in  the  year  1718 
this  device  of  the  hoop  L-— that  and  nothing  else 
—was  registered  in  Sweden,  according  to  the  law 
of  that  country,  as  a  distinctive  mark  of  iron 
produced  at  the  works  belonging  to  his  ancestors 
m  Sweden.  Then,  it  seems,  in  the  year  1835  the 
firm  which  he  now  represents  sold  their  iron  to 
an  English  purchaser,  or  firm  of  purchasers, 
Messrs.  Sykea,  of  Hull,  and  by  agreement  with 
them  they  registered  in  Sweden,  as  an  addition,  or 
bye-stamp,  as  ii  is  called,  to  the  hoop  L  mark,  the 
name  of  Messrs.  Sykes.  Thenceforward,  for  some 
time,  the  stamp  -impressed  upon  the  iron  manu- 
factured by  the  Baron  de  (rter  was  the  hoop  L 
with  the  addition  of  the  word  "  Sykes."  'fiiat 
went  on  to  about  1855.  From  1855  to  about  1864 
Messrs.  Wilkinson,  of  Hull,  were  the  sole  English 
purchasers  from  the  Baron,  and  they,  by  a  similar 
agreement,  similarly  registered  their  name — I 
am  speaking  always  of  registration  in  Sweden — 
and  during  that  period  hoop  L  iron  wab  stamped 
"  hoop  L,  Wilkinson."  In  1864  and  1865  Messrs. 
Hinde  and  Gladstone,  of  London,  were  the  sole 
English  purchasers,  and  by  a  similar  agreement 
they  registered  their  name,  and  during  those  years 
the  iron  was  stamped  "hoop,  L  Hinde  and 
Gladstone."  Towards  the  end  of  the  year  1864  a 
change  was  made,  and  the  then  proprietor,  who 
was  the  late  brother,  it  seems,  of  the  Baron  de 
Geer,  "  with  the  intention  to  discontinue  exporting 
his  hoopL  iron  to  one  English  firin  only,  and 
being  desirous  that  confusion  should  not  be  pro- 
duced by  the  registration  and  use  of  different 
names  at  the  same  time  as  bye-stamps  by  the 
different  English  firms  who  should  buy  his  said 
hoop  L  iron,  adopted  and  registered  in  Sweden  as 
a  bye-stamp  or  additional  mark  for  his  said 
Leuf^ta  iron  and  iron  products  the  name 
'Leufsta'"  (which  I  understand  is  the  name  of 
the  works  where  the  Baron  de  Greer's  business  has 
been  carried  on,  and  is  now  carried  on)  "  and  the 
said  additional  stamp  or  mark  Leufsta  became 
and  is  the  exclusive  property  of  the  proprietor  of 
my  said  works  as  appears  from  the  said  certifi- 
cate 01,"  which  he  eznibits.  "  On  the  termination 
of  his  contract  with  Messrs.  Hinde  and  Glad- 
stone, at  the  end  of  the  following  year,  my  said 
brother  be^n  to  export  his  said  hoop  L  iron  to 
more  English  firms  than  one,  and  during  the  year 
186t)  he  exported  his  said  hoop  L  iron  to  several 
English  firms,  the  said  iron  being  throughout  the 
said  year  1866  stamped '  hoop  L  leufsta '  only,  and 
not  with  the  name  of  the  said  English  firms." 
That  brings  us  down  to  the  year  1867,  and  in  that 


year  the  Baron  issued  this  circular  in  England, 
and  obviously  to  English  purchasers  and  con- 
sumers :  "  Brightside  Steel  Works,  Sheffield. 
Notice  to  the  consumers  of  the  genuine  Swedish 
Dannemora  Iron  hoop  L.  I  beg  to  announce  that 
I  have  this  day  entered  into  a  contract  with 
Messrs.  W.  Jessop  and  Sons,  of  Sheffield,  for  the 
whole  annual  mjuce  of  the  above  iron,  which  in 
future  will  be  stamped  hoop  L  Lenfsta — W. 
Jessop  and  Sons — and  to  which  I  request  the 
special  attention  of  the  trade.  Carl  Emanuel 
de  Geer,  Proprietor."  It  is  dated  from  Leufsta, 
in  Sweden,  the  29th  April  1867.  Then  there 
follows  something  about  Jessop  and  Sons  them- 
selves in  these  words  :  "  W.  Jessop  and  Sons 
Limited,  in  referring  to  the  above  announcement, 
beg  to  inform  consumers  that  the  genuine  h«op  L 
Leufsta  W.  Jessop  and  Sons'  iron  can  only  be 
obtained  from  them,  and  that  they  are  prepared 
to  snpply  the  trade  on  liberal  terms.  At  the 
same  time  W.  J.  and  S.  wish  to  caution  dealer8 
in  foreign  iron  against  spurious  imitations  of  the 
whole  or  any  part  of  the  genuine  brands,  as 
W.  J.  and  S.  are  resolved  in  case  of  infringement 
to  protect  their  own  and  the  pn^rietor's  rights 
in  the  same."  The  result  of  that  is,  that  having 
the  original  hoop  L  as  the  sole  distinctive  mark 
and  design,  the  Baron  has,  from  time  to  time, 
added  the  names  of  the  person  to  whom  his  out- 
put of  iron  was,  from  time  to  time,  sold  in  this 
country ;  and  later,  in  the  year  1867,  instead  of 
adding  the  name  of  the  English  purchaser,  which 
changed  from  time  to  time,  and  which  of  course 
might  be  more  than  one,  so  that  it  would  be 
inconvenient  to  have  the  addition  of  several 
different  names,  he  has  added  the  name  of 
"  Leufsta,"  which  is  the  name  of  the  locality  of 
his  works,  and  also,  in  the  case  of  W.  Jessop  and 
Sons,  the  name  of  "  W.  Jessop  and  Sons,'  they 
being  the  purchasers  of  the  whole  output  of  the 
iron.  Now,  I  understand  the  case  on  the  Baron's 
part  to  be  this,  which  is  admitted  by  the  evidence, 
in  the  witness-box,  of  one  of  the  applicants,  Mr. 
Heaton,  who  gave  his  evidence  very  candidly 
and  &irly :  There  is  in  Sweden  a  region  called 
Dannemora,  from  which  iron  ore  is  produced  of 
the  purest  quality  of  any  produced  in  Sweden, 
or,  it  would  seem  from  the  evidence  before  vaa, 
in  the  world.  This  iron  is  manufactured  in 
Sweden,  not  merely  by  the  Baron  de  Geer,  but  by 
other  manufacturers  ;  and  the  manufacture  of 
this  iron  into  bars  (which  is  done  in  Sweden,  and, 
as  the  evidence  shows,  and  I  believe  it  is  pretty 
notorious,  by  the  aid  of  charcoal  instead  of  coal) 
produces  the  very  purest  and  best  iron  for  the 
purpose  of  conversion  into  the  hi^est  quality  of 
steel  that  is  known  in  the  world.  Each  particular 
manufacturer  has  registered,  and  has  afways  had 
registered,  his  own  particular  brand ;  and  of  all 
these  brands  the  manufacture  of  the  Baron  de 
Greer — whether  because  of  his  better  processes, 
or  because  he  happens  to  obtain  the  best  ore  of 
all,  I  do  not  know — ^has  acquired  tie  highest 
reputation,  and  the  hoop  L  bar  iron  manu* 
factured  by  the  Baron  de  Geer  is  looked 
upon  as  the  finest  iron  in  the  wofld  for  the 
purpose  of  being  manufactured  into  steel  for 
the  highest  qualities  of  work.  That  is  quite 
clearly  admitted  by  all  parties.  The  appli- 
cants have  very  fairly  stated  what  their  case  is. 
They  say  that  they,  and  the  other  manufacturers 
whose  evidence  has  been   given,  have,  for  this 
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long  series  of  years,  been  accastomed  to  buy 
Swedish  iron.  There  are  many  brands — it  is  said 
a  thousand — and,  of  course,  many  of  inferior 
quality  to  the  Dannemora  iron ;  but  I  think  the 
evidence  shows  that  the  next  iu  quality  is  some- 
thing like  72.  a  ton  less  in  value  than  the  Danne- 
mora iron,  and  bo  it  goes  down  to  as  great  a 
difference  as  122.  a  ton — I  am  speaking  of  the 
higher  qualities  of  Swedish  iron.  The  S'wedish 
iron  which  they  bin^  has  upon  the  bars  a  particular 
bnuid  stamped.  They  manufacture  that  iron  into 
blister  steel,  the  process  of  doing  which  is  to  put 
it  into  crucibles  with  charcoal  or  some  other 
material,  in  layers,  between  the  bars,  and  then  it 
is  exposed  to  a  ^reat  heat,  which  has  the  effect  of 
converting  the  iron  into  the  finest  possible  steel. 
In  that  conversion  the  heat  is  never  raised  to  the 
melting  point,  but  it  produces  this  effect  upon  the 
iron,  that  the  surface  of  the  iron  rises  in  blisters 
all  over  the  bars,  and,  accordingly  it  is  called, 
when  manufactured,  "  blister  steel ; "  but  it  does 
not  at  all  interfere  with,  so  as  to  efface  or 
make  illegible,  the  marks  stamped  npon  the  bar 
iron,  as,  of  course  the  Bessemer  process,  and 
perhaps  other  processes  of  converting  iron  into 
steel,  would  do.  Accordingly,  the  applicants  say 
that  whenever  they  manufacture  tne  Baron  de 
Geer's  iron  into  steel  they  leave  his  mark  upon 
the  iron,  and  it  appears  upon  the  steel  wnen 
manufactured ;  inasmuch  as  it  would  not  answer 
their  purpose  to  remove  that  mark  and  put  any 
other  mark  upon  it,  because  if  they  did  they 
would  deteriorate  the  price  of  the  steel  when 
manufactiu'ed,{or  no  manufactured  steel  produces 
BO  high  a  price  in  the  market  as  that  which  is 
made  from  the  Baron  de  Geer's  hoop  L  iron. 
But,  they  aay,  what  they  do  with  other  and  lower 
qualities  of  Swedish  iron  is  this :  they  cut  off  the 
mark  before  they  begin  to  convert  it  into  blistered 
steel,  and  they  put  npon  the  bar  iron  instead  of 
the  original  mark,  which  showed  it  to  be  an 
inferior  iron  to  the  Boron's,  this  mark  of  their 
own,  "  hoop,  L  Brades  Co.,  Warranted."  Some- 
times, as  the  evidence  has  shown,  the  name  is  put 
the  other  way — "  Brades  Co.,  Warranted,  hoop  L." 
The  other  manufacturers,  though  it  does  not 
appear  very  clearly  in  their  evidence,  I  am  told 
at  the  bar,  do  the  same  thing.  They  never  use 
their  own  marks,  and  hoop  L  for  the  Baron's  iron ; 
they  never  think  of  removing  from  the  Baron's 
iron  his  mark  before  they  turn  it  into  blister 
steel,  but  they  remove  from  the  other  and  low^er 
qualities  of  Swedish  iron  the  distinctive  marks 
of  those  lower  qualities,  and  they  put  upon 
those  lower  qualities  this  mark  hoop  L,  coupled 
with  their  own  name,  or  with,  in  one  instance, 
a  crown,  or  something  of  that  kind.  That 
has  been  the  practice  of  these  manufacturers, 
and  of  this  particular  firm  who  are  now  applying 
for  registration,  as  they  say,  for  more  than 
fifty  years.  Now  the  applicants  are  willing  to 
put  themselves  under  a  condition.  They  are  will- 
ing, in  the  first  place,  to  disclaim  any  right  to  the 
hoop  L  by  itself;  they  are  willing  to  disclaim 
that  as  the  essential  part  of  their  trade  mark, 
and  they  only  claim  the  combination  of  their  own 
name  and  the  word  "  warranted  "  with  the  hoop  L, 
and,  more,  they  are  willing  to  nndertake  not  to 
use  this  mark  upon  English  iron.  Indeed,  Mr. 
Beaton  said  very  frankly  in  the  witness-box  that 
he  had  tried  it  and  found  it  did  not  pay,  because 
they  could  not  make  out  of  the  English  iron  steel 


which  would  deceive  anybody,  although  they  put 
the  mark  hoop  L  u}X)n  it.  They  are  willing  also,  as 
I  understand  Mr.  Hastings  in  his  reply,  to  under- 
take not  to  use  their  own  mark  upon  the  Baron's 
iron,  or  upon  any  iron  which  comes  from  the 
mines  of  Dannemora.  and  which  is  almost  of  the 
same  value  as  the  Baron's  iron.  I  so  understand 
it.  Accordingly,  what  they  are  asking  the  court 
to  do  is  this  :  Sanction  by  registration  that  prac- 
tice which  we  have  been  following  for  the  last 
fifty  years,  namely,  the  cutting  off  the  name  and 
brand  from  the  inferior  qualities  of  Swedish  iron 
— not  from  the  superior  qualities ;  those  we  will 
not  touch — and  the  putting  on  of  the  hoop  L  with 
our  name  and  the  word  "  warranted."  Of  course 
nobody  would  deny  that,  if  that  were  being  done 
now  for  the  first  time,  it  would  be  the  grossest 
and  most  absolute  fraud  that  could  possibly  be 
imagined.  I  should  have  no  hesitation  whatever, 
if  the  case  came  before  me  as  a  judgQ  and  I  was 
asked  to  grant  an  injunction,  and  it  were  proved 
that  that  was  being  done  for  the  first  tune,  in 
characterising  it  as  a  fraud,  and  stigmatising  it  in 
the  strongest  possible  language,  and  granting  an 
injunction  to  prevent  its  ever  happening  again. 
But  that  is  not  the  case  at  all.  The  tninghas  oeen 
done  for  fifty  years  by  these  very  applicants,  and 
the  question  is  now  Whether,  having  done  this  for 
fifty  years,  anybody  can  possibly  be  deceived 
by  it,  or  whether  it  can  possibly  now  have  the 
character  of  a  fraud.      Of  course  I  do  not  sup- 

E>8e,  and  I  do  not  mean  to  suggest  by  any 
nguage  I  use,  that  the  intention  of  the  appli- 
cants is  to  commit  a  fraud,  or  to  ask  the  court 
to  sanction  a  fraud.  Is  the  question  the  same 
as  if  I  had  now  before  me  an  application  to 
grant  an  injunction  P  If  I  had  before  me  an 
application  to  restrain  this  use  by  these  present  ap- 
plicants of  the  mark  hoop  L,  I  must  require,  accord- 
ing to  the  language  I  have  read  of  Mellish,  L.J.,in 
the  case  of  Rodgert  v.  Rodgert  {ubi  mp.),  very  clear 
evidence  that  persons  are  now  deceived  by  thiat  use. 
The  applicants, however,  say  (I  hoj)e  (hey  will  not 
take  exception  to  the  language  «n  which  I  put  their 
argument)  that  this  has  been  done  so  often  that 
it  has  lost  its  power  to  defraud ;  that  it  has  be- 
come so  common  a  fraud  among  all  manufacturers 
that  it  is  impossible  anyone  should  be  deceived  by 
it  now;  and,  therefore,  they  say  not  that  the 
court  cannot  grant  an  injunction,  but  that  the 
court  must  put  its  own  seal  upon  this  transaction 
and  add  to  it  its  approval  by  allowing  the  mark 
to  be  registered.  1  absolutely  decline  to  do  so. 
This  was  in  its  origin  a  gross  fraud.  I  am  not 
satisfied  now,  nor  would  any  amount  of  evidence 
satisfy  me,  that  this  transaction,  which  I  assume 
to  be  done  in  all  innocence,  is  not  calculated  to 
deceive.  To  ask  a  court  of  justice  to  sanction  by 
its  fiat  this  act,  which  is  properly  characterised 
aa  a  continuing  misrepresentation,  and  an  attempt 
to  make  out  that  this  iron  of  an  inferior  quality 
is  the  iron  which  is  well  known  now  in  the  market 
as  the  best  iron  produced,  seems  to  me  absolutely 
out  of  the  question.  'The  question  is  not  the 
same  as  whether  the  court  can  grant  an  injunc- 
tion or  not,  as  to  which  I  say  nothing  because 
that  matter  is  not  before  me ;  but  I  most  distinctly 
say,  in  my  opinion,  it  is  the  duty  of  the  court  to 
testify  in  the  strongest  manner  its  disapprobation 
of  this  kind  of  proceeding,  however  long  it  may 
have  been  sanctioned  by  custom.  I  say  that  I  am 
not  satisfied  that  this  would  not,  if  |00ntinued,  be 
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oninently  calculated  to  deceive.  I  think  it  wotild 
be.  It  seems  to  me  there  may  be  many  purchasers 
of  this  blister  steel  and  of  iron,  who,  knowing 
the  reputation  which  the  hoop  L  mark  has  obtained 
and  has'had  for  so  long  a  time,  even  for  centuries, 
might  well  be  deceived  by  seeing  upon  blister 
Steel,  made  admittedly  from  Swedish  iron,  this 
hoop  L  mark  coupled  with  a  name.  The  name 
which  the  Baron  has  from  time  to  time  added  to 
the  mark  itself  upon  his  own  iron  has  from  time 
to  time  been  changed.  What  is  to  prevent  a  par- 
chaser  of  the  blister  steel  supposing  that  the 
changed  name  was  the  name  ot  the  consignee  of 
the  Baron's  iron  P  Nothing  that  I  can  make  out 
at  all,  and  besides  that,  I  have  before  me  on  this 
trade  mark,  of  which  it  is  sought  to  obtain  ^'he 
registration,  the  word  "  warranted."  What  does 
the  word  "  warranted  "  mean  ?  "  Warranted," 
what  P  "  Warranted,"  that  the  iron  was  manu- 
fectnred  into  steel  by  the  Brades  Company? 
Clearly  nothing  of  the  kind.  It  means — it  the 
word  has  any  meaning  at  all — "  Warranted  to  be 
made  from  the  hoop  L  iron,"  a  &lsehood  which 
certainly  gains  nothing  in  respectability  from 
being  continnally  repeated.  That  agam  is  a 
reason  why,  if  any  other  kind  of  trade  mark  with 
the  hoop  L  as  part  of  it  could  be  registered,  this 
is  not  the  one  that  should  be.  I  have  no  hesita- 
tion in  saying  that  this  is  an  application  which 
ought  not  to  be  granted,  and  I  refuse  it  with 
costs. 

Solicitors :  Beale,  Marigold,  Beetle,  and  Groves ; 
Henry  Aitghton  Mtmde,  agent  for  Broomh«ad, 
WiyKtman,  and  Moore,  Sheffield. 


July  3  a7id  24. 

(Before  Kat,  J.) 

Hall  v.  Hale,  (a) 

Agreement  to  grant  a  lease — Specific  performance — 
Decree  for — Refusal  to  ohey  order  of  court — 
Defendant  declared  a  trustee — Appointment  of 
person  to  execute  lease — Trustee  Act  1850  (13  ^ 
14  Viet.  c.  60),  s.  30. 

A  decree  ivas  made  for  specific  performance  of  on 
agreement  to  grant  a  new  lease  of  certain  pre- 
mises, and  the  defendant  was  ordered  to  execute 
sxuih  new  lease  to  the  plaintiff. 

The  defendant  having  refused  to  obey  the  order,  the 
plaintiff  moved  for  leave  to  issue  a  writ  of  attach- 
ment against  her. 

Held,  that  there  having  been  a  decree  for  specific 
performance,  the  cowrt  had  jurisdiction,  under 
sect.  30  of  the  Trustee  Act  1850,  to  appoint  a 
person  to  execute  the  lease  in  place  of  the  defen- 
dant, and  the  motion  was  directed  to  be  amended 
accordingly. 

The  motion  having  been  amended,  an  order  was 
made  declaring  the  defendant  a  trustee  of  the 
premises  vrithin  the  meaning  of  the  Trustee  Act, 
and  a  person  was  appointed  in  place  of  tlie  defen- 
dant to  execute  the  lease  to  the  plaintiff. 

Is  this  action  a  decree  was  made  for  the  specific 
performance  of  an  agreement  to  grant  a  new 
lease  of  certain  premises,  and  the  defendant  was 
thereby  ordered  to  execute  such  new  lease  to  the 
plaintiff. 
The  defendant  having  refused  to  obey  the  order, 

ta)  Beported  by  E.  A.  Scbatohlbt,  Em}.,  BsRiMar-atJiaw. 


a  motion  was  made  on  behalf  of  the  plaintiff  for 
leave  to  issue  a  writ  of  attachment  against  her. 

Seddov,  in  support  of  the  motion,  cited 
Orace  v.  Baynion,  W.  N.  1877,  p.  79 ;  25  W.  E.  S06 1 
Setou  on  Decrees,  4th  edit.  p.  1329,  note ; 
Lewin  on  Tmsta,  7th  edit.  p.  881,  note. 

The  defendant  did  not  appear. 

Kay,  J.  held  that,  there  having  been  a  decree 
for  specific  performance,  the  court  had  jurisdic- 
tion, under  sect.  30  of  the  Trustee  Act  1850,  to 
appoint  a  person  to  execute  the  lease  in  place  of 
the  defendant,  and  directed  the  notice  of  motion 
to  be  amended  accordingly. 

July  24. — The  motion  having  been  amended 
so  as  to  ask  that  the  defendant  might  be  declared 
a  trustee  of  the  premises  in  qnestion,  within 
the  meaning  of  the  Trustee  Act  1850,  and  for  the 
appointment  of  a  person  to  execute  the  lease 
thereof  to  the  plaintiff  in  place  of  the  defendant, 

Kat,  J.  made  the  order. 

Solicitors  for  the  plaintiff,  Bobinson  and  Dee»^ 


July  7  and  11. 

(Before  Kay,  J.) 

Hughes  v.  Coles,  (a) 

Annuity  charged  upon  laiid — "2ie»»<  " — Truat  to  pay 
the  same — Arrears — Real  Property  Limitation 
Act  1874  (37  #•  38  Vict.  e.  57),  a*.  1, 10—3  *  4 
Wm.  4,  c.  27,  s.  1. 

By  a  deed,  daied  in  1833,  certain  real  estate  was  con- 
veyed to  trustees  upon  trust  to  pay  an  annuity  to 
A.,  his  heirs  and  assigns  for  ever. 

A  daimfor  this  annuity  was  first  made  in  June 
1884.  The  right  to  receive  the  annuity  atxrued 
mare  than  twenty  years  b^ore  such  etaim-,  hut 
nothing  had  ever  been  paid  in  reepeet  thereof.  Tha 
mtestion  was,  as  to  the  effect  of  m«  Real  Property 
lAmitation  Act  1874  upon  the  payments  whirh 
had  become  due. 

Held,  that  napaymeni  of  the  annuity  which  heeam» 
due  before  the  claim  was  made  cordd  be  recovered, 
because,  as  to  any  stieh  sum,  the  remedy  was  only 
the  same  as  if  there  were  no  trust,  in  wAtcA  ease  it 
would  be  irreeoveraJ>le. 

An  action  was  brought  for  partition  of  certain 
real  estate.  Judgment  was  given  in  1882,  and  it 
was  ordered  that  accounts  should  be  taken, 
inquiries  made  as  to  the  persons  entitled,  and  a 
sale  of  the  property  made.  The  property  had 
been  sold,  and  the  proceeds  of  sale  had  been  paid 
into  court. 

The  chief  clerk  in  his  certificate  showed  who 
were  entitled,  and  stated  that  one  moiety  of  the 
property  was,  under  the  provisions  of  a  deed, 
dated  the  15th  Sept.  1833,  subject,  after  the  death 
of  Mary  Coles,  to  a  trust  for  pajrment  of  a  per- 
petual annuity  of  8{.  to  John  Morgan. 

Mary  Coles  died  in  1851. 

This  was  the  farther  consideration  for  the  dis- 
tribution of  the  fund  in  court. 

A  summons  had  been  taken  out  by  beneficiaries 
to  vary  the  certificate,  as  the  claim  to  be  paid  the 
annuity  was  first  made  on  the  8th  June  1884. 
Nothing  had  ever  been  paid  in  respect  thereof. 
The  claim  was  made  for  the  annuity  and  arrears- 
for  six  years  previous  to  the  8th  June  1^4, 

(a)  Beported  by  E.  A.  Scbatcblit,  ] 
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Maidlotc,  for  tbe  applicants,  contended  that  the 
whole  of  the  annnity  and  the  arrears  -was  barred 
bj  the  10th  section  of  the  Real  Property  Limita- 
tion Act  1874,  as  it  would  hare  been  if  there  had 
been  no  express  trust  to  secure  it. 

Graham  Hastings,  Q.C.  and  C.  Parke  for  other 
parties  in  the  same  interest. 

JJfjohn,  for  the  annuitant,  argued  that  under 
sect.  8  of  the  Act  of  1874  the  "  present  right  to 
reoeiye  "  the  sum  of  money  did  not  occur  until  it 
became  payable,  and  that  the  annuitant  was  cer- 
tainly entitled  to  be  paid  six  years'  arrears.  He 
referred  to 

Biwarii  t.  Warden,  30  L.  T.  Bep.  N.  S.  540 ;  L.  Bep. 
9Ch.  App.4»S. 

Tounaend  for  other  parties.       p,,^  „^j^,  ,.,^„ 

Jvly  11. — The  following  written  judgment  was 
deliyered  by 

Kay,  J.— By  a  deed,  dated  the  15th  Sept.  1833, 
certain  real  estate  was  conveyed  to  trustees  upon 
trust  to  pay  an  annuity  to  one  Morgan,  his  heirs 
and  assigns  for  ever.  The  right  to  receiye  this 
annuity  first  accrued  more  than  twenty  years  ago 
bat  nothing  has  ever  been  paid  in  respect  thereof. 
The  qnestion  is  as  to  the  ^ect,  in  that  state  of 
things,  of  the  recent  Statute  of  Limitations, 
(37  A  38  Vict.  c.  67),  the  10th  section  of  which  pro- 
vides that:  "  After  the  commencement  of  this  Act 
no  action,  suit,  or  other  proceeding  shall  be  brought 
to  recover  any  sum  of  money  or  legacy  charged 
npon  or  payable  out  of  any  land  or  rent,  at  law  or 
in  equity,  and  secured  by  an  express  trust,  or  to 
recover  any  arrears  of  rent  or  of  interest  in  respect 
of  any  sum  of  money  or  legacy  so  charged  or 
payable  and  so  secured,  or  any  damages  in  respect 
of  such  arrears,  except  within  the  time  within 
which  the  same  would  be  recoverable  if  there 
were  not  any  such  trust."  It  is  obvious  that  the 
terms  of  tbat  section  do  not  destroy  the  right  to 
recover  any  future  payments  of  the  annuity. 
"  Any  sum  of  money  "  may  apply  to  each  instal- 
ment of  the  annuity  as  it  becomes  due,  as  was 
said  in  Edwards  y.'Warden  (30  L.  T.  Bep.  N.  S. 
540, 544;  L.  Kep.  9  Ch.  App.  496,  606).  So  that 
the  right  to  recover  any  one  payment  of  the 
annuity  is  the  same  under  that  section  as  if  there 
were  no  trust ;  but  the  right  to  recover  the  future 
payments  has  not  yet  arisen  at  all,  and  conse- 
qnently  the  section  does  not  apply  to  such  future 
payments.  This  was  admitted  m  the  argument, 
and  the  real  question  is,  what  is  the  effect  of  this 
section  npon  the  payments  which  had  become  due 
before  the  present  application  wa^  made.  By  the 
9th  section  this  Act  is  to  be  construed  together 
with  3  &  4  Will.  4,  c.  27.  The  interpretation 
clause  in  that  statute,  sect.  1,  provides  that  the 
word  "  rent "  shall  extend  to  all  annuities  charged 
npon,  or  payable  out  of,  any  land.  Sect.  42  pro- 
vides that  no  arrears  of  rent  shall  be  recovered 
bat  within  six  years ;  and  if  the  annuity  be,  as  it  is 
admitted,  an  existing  charge,  six  years'  arrears 
would  be  recoverable  under  that  section.  But  by 
sect.  1  of  the  later  Act  no  proceeding  to  recover 
any  rent,  that  is,  any  annuity  charged  upon  land, 
can  be  taken  after  twelve  years  from  the  time 
when  the  right  first  accrued.  Therefore,  if  there 
were  not  any  trust,  those  twelve  years  having 
elapsed,  none  of  the  past  instalments  of  this 
annuity  could  now  be  recovered.  That  is  precisely 
what  the  10th  section  says  most  now  happen ;  and 


accordingly  it  seems  to  me  that  the  result  is  that 
no  payment  of  this  annuity  which  became  due 
before  this  application  was  made  can  now  be 
recovered,  because,  as  to  any  such  sum,  the 
remedy  is  only  the  same  as  if  there  were  not  any 
trust,  m  which  case  it  would  be  irrecoverable. 

Solicitors :  Samuel  Price  and  Son;  F.  Venn  and 
Co.;  Stones,  Morris,  Had  Stons;  Henry  J.  Adhin. 


QUEEN'S  BENCH  DIVISION. 
March  7,  8,  and  14. 


I 


_     N 
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(Before  Lord  Coleridge,  C.J.  and  Cave,  J.) 
Reg.  on  the  prosecution  of  Jons  Abbott  v.  The 

COMMISSIOKERS  OF  SeWERS  FOR  THE  LEVELS  OF 
FOBBIKG.  (a) 

Sewers,  commission  of — Liability  to  repair  a  wall — 
Damage  caused  by  extraordinary  tide — Evidence 
of  liability — Presentments — 3  ij-  4  Will.  4,  c.  22, 
ss.  13,  46. 

The  prosecutor  was  the  owner  of  certain  lands  in 
the  county  of  Essex,  on  tlie  shore  of  the  river 
TJuimes,  known  as  Curry  Marsh  Farm,  and 
within  the  jurisdiction  of  the  Commissioners  of 
Sewers  for  the  Levels  of  Fobbing.  All  the  laiid 
lies  below  the  lei-el  of  the  river  at  high  water,  and 
is  protected  from  inundation  at  every  flood  tide 
by  sea  waUs  constructed  for  that  puTpose. 

The  sea  walls  were  ancient,  and  the  date  of  their 
construction  was  not  known,  atul  the  wall  in 
front  of  Curry  Marsh  Farm,  belonging  to  the 
prosecutor,  formed  part  of  the  southern  boundary 
of  the  lerels. 

On  the  18th  Jan.  1881  there  occurred  an  extraordi- 
nary storm  and  high  tide,  and  the  sea  wall 
fronting  Curry  Marsh  Farm,  and  almost  all  the 
sea  walls  on  tlie  banks  of  the  Thames  in  that 
neighbourhood,  «e»-e  breached  by  tlie  water  from 
tlis  river,  which  flmced  through  atid  over  the 
walls  of  the  level  generally,  and  submerged  a  large 
portion  of  the  lands. 

Previously  to  tlie  ISth  Jan.  1881  the  sea  wall 
fronting  Curry  Marsh  Farm  was  in  a  good  state 
of  repAir,  ana  sufficient  to  resist  the  flow  of  ordi- 
nary tides. 

Immedia,tely  after  the  \8th  Jan.  1881  the  marsh 
bailiff,  by  direction  of  the  clerh  to  the  com- 
missioners, gave  notice  to  the  prosecutor  to  repair 
the  wall,  which  he  did,  aTid  on  the  Ibth  Feb.  1881, 
at  a  general  court  of  sewers,  the  commiisaioners 
ordered  theprosecutor  to  do  certain  fuHher  repair* 
to  the  sea  wall,  and  which  tvere  rendered  neces- 
sary by  the  extraordinary  tide  of  the  \%th  Jan, 
1881.  This  order,  which  was  based  on  a  pre- 
sentment made  many  years  previously,  was  co^.^• 
plied  with  hy  the  prosecutor. 

The  prosecutor  then  obtained  a  writ  of  mandamMt 
directed  to  the  commissioners,  eommanding  them 
to  reimburse  the  expenses  iticurred  by  him  in  re- 
pairing the  damage  done  to  the  sea  waU  fronting 
Curry  Marsh  Farm  by  tlie  storm  of  the  ISih  Jan. 
1881,  and  all  expenses  incurred  in  complying 
with  the  orders  of  the  commissioners,  aiM  fo 
make  rates  atid  do  all  sruA  acts  as  might  be  neces- 
sary for  such  reimbursement. 

The  prosecutor  contended  that  he  was  not  liahU 
to  repatr  damage  caused  to  the  waU  by  extra- 
ordinary weather  or  tides;   and,  on  tlie  other 

(a)  Reported  by  H.  D.  BOKSET,  Esq.,  B»rriBter-at-Law.^t^ 
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hand,  the  commiasioner*  contended  that  his  lia- 
bility exteiuled  to  aU  repairs,  whether  rendered 
necessary  by  ordinary  or  extraordinary  weather 
or  tides,  and  thejj  endeavoured  to  ^rove  this 
liability  by  certain  presentments  of  juries  and 
other  documents  found  among  the  papers  and 
boohs  of  the  commissioners. 

Held,  that  the  burden  of  proof  was  on  the  commis- 
sioners  to  establish  tlie  extent  of  the  2>rosecutor's 
litibilify,  aiid  that  they  had  failed  to  prove  that 
he  was  liable  to  make  good  all  damage  however 
caused;  thai  the  prosecwtor  was  only  liable  to 
make  good  damage  which  could  in  some  way  be 
traced  to  his  or  his  predecessors'  negligence ;  and 
that  theidamage  to  the  wall  mentioned  in  the  case 
ioa«  not  such  as  he  was  bound  to  repair. 

Hdd,  also,  that  tlie  prosecutor  was  entitled  to  a 
mandamMS  to  be  reimbursed  the  expense  of  re- 
pairing the  wall  under  tlie  direction  of  the 
viarsh  bailiff,  but  not  the  expense  of  repairing  the 
wall  under  the  orders  of  the  commissioners, 
because  those  orders  were  equivaletit  to  a  verdict 
after  trial  of  a  presentment,  and,  until  they  were 
reversed  on  appeal  or  quashed  by  th«  court  an 
certiorari,  the  proseciUor  was  bound  by  them, 
and  therefore  he  was  not  entitled  to  a  mandamus 
to  reimburse  him  the  expense  he  had  incurred  in 
obeying  them. 

On  the  9tli  June  18S2  the  prosecutor,  John 
Ahhott,  obtained  a  rule  for  a  mandamus  directed 
to  the  Commissioners  of  Sewers  within  certain 
parishes  in  the  county  of  Essex,  commanding 
them  to  reimburse  the  said  John  Abbott  the 
expenses  incurred  by  him  in  repairing  the  damage 
done  to  the  sea  ■wall  fronting  Curry  Mai'sh  Farm 
by  the  storm  of  the  18th  Jan.  1881,  and  all 
expenses  incurred  in  complying  with  the  orders  of 
the  said  commissioners  nmde  on  or  about  the  15th 
Feb.  1881  and  the  9th  March  1882,  and  to  make 
and  levy  such  rates  and  do  all  such  acta  as  might 
be  necessary  for  such  reimbursement,  and  it  was 
further  oraered  by  consent  of  counsel  on  both 
sides  that  a  special  case  should  be  stated  on  the 
mandamus.  At  the  same  time  it  was  agreed 
between  the  parties  that  an  application  by  the 
prosecutor  to  bring  up  the  orders  of  the  15th  Feb. 
1881  and  9th  March  1882  by  ceiiiorari,  in  order 
that  they  might  be  quashed  as  being  invalid, 
should  stand  over  until  after  the  argument  of  the 
special  case. 

Special  C.^se. 

1.  The  said  John  Abbott  (hereinafter  called  the 
■prosecutor)  is  the  owner  of  certain  freehold  lands 
and  hereditaments  in  the  parish  of  Stanford-le- 
Hope,  in  the  county  of  Essex,  comprising  aboat 
122a.  Ir.  13p.,  and  known  as  Curry  Marsh  Farm. 
The  said  land  and  hereditaments  are  situate  on 
the  Essex  shore  of  the  river  Thames  in  Sea  Beach, 
and  form  part  of  the  levels  within  the  limits  of 
theparishes  of  Fobbing,  Corringham,  Stanford- 
le-Hope,  Mucking,  Laindon,  Bnnton,  Little 
Warley,  and  Pange,  and  they  are  within  the 
jurisdiction  of  the  said  Commissioners  of  Sewers, 
who  are  appointed  by  Her  Majesty's  Commission 
of  Severs,  issued  for  the  limits  of  the  said 
parishes  on  the  19th  Nov.  1860,  under  the  Great 
Seal  of  Great  Britain,  pursuant  to  the  statute 
relating  to  sewers. 

2.  Similar  commissions  have  from  time  to  time 
been  issued  for  a  considerably  number  of  years 
past  to  the  commissioners  for  the  same  district. 


The  records  of  the  commissioners  begin  from  the 
year  1729.  It  is  not  known  when  the  first  com- 
mission for  the  district  was  issued.  The  com- 
mission of  the  19th  Nov.  1860  has  continued  in 
force  to  the  present  time,  under  the  provisions  of 
the  Land  Drainage  Act  1861  (24&25  Vict.c.  133). 
s.  14. 

3.  The  said  levels  are  bounded  on  the  south  by 
the  river  Thames.  All  the  lands  within  the  said 
levels,  comprising  in  extent  about  3442  acres,  lie 
below  the  level  of  the  river  at  high  water,  and  are 
protected  from  inundation  at  every  flood  tide  by- 
sea  walls  constructed  for  that  purpose.  Of  the 
3442  acres,  2592a.  2r.  12p.  are  protected  by  the 
sea  wall  along  the  length  of  the  southern  boun- 
dary of  the  levels  of  which  the  Curry  Marsh  wall 
forms  part.  Some  part  of  the  said  lands  is  owned 
by  persons  wl;o  have  no  frontage  to  the  river,  and 
have  no  sea  walls  on  or  abutting  on  their  own 
land,  but  are  protected  by  the  sea  walls  on  or 
fronting  the  lands  of  the  others.  The  sea  walls 
are  ancient,  and  the  date  when  they  were  first 
constructed  is  not  known. 

4.  The  evidence  as  to  the  liability  of  owners  of 
land  alongside  the  river  to  repair  the  sea  walls 
fronting  their  respective  lands  will  be  found  set 
out  in  paragraphs  33  to  52  of  this  special  case. 

6.  One  of  the  said  sea  walls  fronts  Curry  Marsh 
Farm.  The  owners  of  that  farm  who  preceded 
the  prosecutor  from  time  to  time  repaired  the 
said  wall.  The  prosecutor  bought  under  a  condi- 
tion of  sale,  which  will  be  found  set  out  in  the 
appendix  thereto.(a)  There  is  no  evidence  that 
repairs  were  ever  done  to  the  said  wall  otherwise 
than  by  or  at  the  expense  of  the  owners  of  Curry 
Marsh  Farm. 

6.  At  a  court  held  by  the  commissioners  on  the 
18th  Aug.  1880  their  then  marsh  bailiff  reported 
that  all  former  orders  of  the  commissioners  had 
been  complied  with,  and  at  a  court  held  on  the 
26th  Jan.  1881  he  stated  that  he  had  on  the 
14th  Jan.  1881  inspected  the  sea  walls  throughout 
the  level,  and  that  they  then  were  (except  part  of 
a  sea  wall  not  fronting  Curry  Marsh  Farm)  in  a 
proper  state  to  resist  ordinary  tides.  In  fact,  at 
the  time  of  the  happening  of  the  storm  hereinafter 
mentioned  the  wall  fronting  Curry  Marsh  Fama 
was  in  good  substantial  repair,  and  in  a  proper 
condition  to  resist  the  flow  of  ordinary  tides  and 
the  force  of  ordinary  storms.  There  was  at  the 
time  of  the  said  storm  no  default  on  the  part  of 
the  prosecutor  as  regards  the  state  of  repair  of 
the  said  sea  wall,  unless  it  was  a  default  on  his 
part  that  the  wall  was  not,  as  was  proved  by  the 
event,  sufficient  to  keep  out  the  water  on  the  said 
18th  Jan.  1881. 

7.  On  the  18th  Jan.  1881  there  occurred  a  con- 
currence of  storm  and  high  wind,  which  T  find, 
as  a  fact,  for  the  purposes  of  this  case,  was  extra- 
ordinary. The  sea  wall  fronting  Curry  Marsh, 
and  almost  all  the  sea  walls  on  the  banks  of  the 

(a)  Condition  o{  sale:  "  The  property  is  believed  and 
sball  be  taken  to  be  oorreotly  deaoribed  aa  to  qnaatitr 
and  otherwiee,  and  is  sold  aabjeot  to  all  ehiaf  and  oUier 
renM,  rights  of  wa^,  water  and  other  eaaamenta  (if  aaj) 
charged  or  inbaiatuB  thereon,  and  to  anoh  liabOifer  to 
repair,  maintain,  and  cleanae  the  river  wall,  aliueaa, 
creeks,  diaina,  and  wateroonrsea  bonnding  or  inter- 
aeotioar  the  property  aa  the  propwty  may  be  aabjeot  to, 
or  by  preeonption  or  otberwiae,  bat  tiie  vendor  uall  not 
be  required  to  ahow  the  nature  or  extent  of  anoh  liability, 
or  to  famiah  any  other  information  with  reference 
thereto." 
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Thames  in  that  neighbonrhood,  were  breached  bv 
the  water  from  the  river  which  flowed  through 
and  over  the  walls  of  the  level  generally  and 
submerged  a  large  portion  of  the  lands  usually 
protected  by  the  walla. 

8.  In  consequence  of  the  damage  and  the 
destruction  of  part  of  the  said  sea  wall  fronting 
Cnrry  Marsh,  and  of  the  apprehended  recurrence 
after  a  short  interval  of  nnusually  high  tides,  the 
marsh  bailiff,  by  direction  of  the  clerk  to  the 
commissioners,  gave  notice  to  the  prosecutor  that 
it  was  necessary  that  measures  should  be  at  once 
taken  for  the  repair  of  the  said  sea  wall.  Such 
measures  were  accordingly  taken  by  the  prose- 
cutor, and  previously  to  the  15th  Feb.  1881  he 
had  expended  on  the  repairing  of  the  said  wall  a 
sum  wnich,  for  the  purpose  of  the  argument  of 
this  case,  is  to  be  taken  to  be  30142.  la.  ad. 

9.  On  the  26th  Jan.  1881  and  the  15th  Feb. 
1881  sessions  and  general  conrts  of  sewers  were 
held  by  the  commissioners,  and  a  copy  of  bo  much 
of  the  record  of  the  proceedings  at  the  said 
courts  as  is  material  to  this  case  is  set  oat  in  the 
appendix.  At  the  court  of  the  15th  Feb.  1881  an 
order  was  made  on  the  prosecutor  to  do  certain 
repairs  to  the  wall,  a  copy  of  which  order  is  also 
in  the  appendix,  (a) 

10.  Snbsequently  to  the  service  upon  him  of 
the  said  order  the  prosecutor  continueid  the  works 
which  he  had  before  commenced,  and  by  the  18th 
Aug.  1881  all  the  works  required  by  the  said  order 
to  he  done  had  been  done  by  him  to  the  satisfac- 
tion of  the  marsh  bailiff,  and  of  the  engineers  of 
the  commissioners,  with  the  exception  of  a  small 
portion  at  the  western  corner.  The  cost  of  the 
repairs  np  to  this  date  is  to  be  taken  at 
o^2l.  10 1.  6d.  Work  was  subsequently  done  by 
the  prosecutor  to  the  portion  of  the  western 
comer,  and  that  portion  was  in  course  of  com- 

(a)  Thia  order  waa  fonnded  on  the  pTM«ntm«nt  mad* 
OB  tha  Ivt  Aug.  1861  and  waa  as  follows :  "  1st  Aner. 
1861.— At  a  Mwioa  aadaeDaral  oonrt  of  sawets  than 
bald  for  the  said  levals.  The  jarois  afonaaid,  apon  their 
oath  ^reaaid,  do  fnrther  say  and  present,  that  the 
■rraial  persona  and  bodies  oorporate  mentioned  and 
daaerihea  in  the  aeoond  part  of  eaoh  of  the  aohednlea 
beraond^  written,  or  herennder  aoBMed,  being  the 
owners  of  the  aereral  landa  and  hareditaments  aat 
oppoaite  to  snoh  their  reapeotive  namea  and  daaoriptiona 
in  the  second  part  ot  eaoh  anch  aohadnle,  and  their 
aoesaton  and  predeoeaaora,  ownet*  of  the  aame  landa 
and  hereditaments,  have  from  time  hDmamorial  been 
naad  Mid  aconatomed  to  anpport,  maintain  and  repair, 
and  of  right  oaght  to  have  anpported,  maintained 
and  repairM,  at  thoir  raapeotive  ooata  and  ohargea,  the 
aerenlTeapective  qnantitiea  of  walling  within  the  limits 
and  jnriadiction  aforeaaid  mentioned  and  aet  forth  in 
the  aeoond  part  of  the  aame  aevaral  aohednlea  opposite 
their  respeotive  namea  and  deaoriptioiM  and  the  said 
asreial  pxraona  and  bodiea  oorpotat*  named  and 
mentioned  in  the  aame  part  of  the  said  aeveial 
aehednlea  reapeotirely  are  now  the  owners  of  the  laada 
and  hereditamenta  therein  aet  oppoaite  to  eaoh  their 
reapeotive  namee  and  deeoriptions,  and  by  reaaan  of  the 
tennre  of  the  aame  landa  and  hereditaments  respeotively 
are  now  liable,  and  on^ht  of  right  to  anpport,  maintain 
and  repair,  and  keep  in  good  and  anlKoiant  repair,  at 
their  own  teapeotive  eoeta  and  ohargea,  the  aevetal  and 
raapeotive  qnantitiea  of  walling  within  the  limiti  and 
jnnsdietion  aforeeaid  mentioned  and  aet  forth  in  thaaaid 
aeeond  part  of  the  aeveial  aohadnlea  reapeeti vely  oppoaite 
their  reapeotive  name*  uid  deeeriptiona,  and  at  th* 
respeotive  parte  and  plaoes  therein  also  mentioned  and 
deaoiibed,  go  aa  to  prevent  the  inflnx  ot  the  water  from 
the  livera  and  oreeka  snrronnding  and  n*ar  to  the  levela 
aforeeaid  (in  all  of  wbioh  aaidriveraandoreeks  thetidea, 
•ad  ihe  water  of  the  aea  do  flow  and  reflow.) 


pletion  when  the  further  slip  happened  as  herein* 
after  mentioned. 

11.  The  whole  of  the  work  done  and  expense 
incurred  as  mentioned  in  parag^phs  8,  9,  and  10 
was  rendered  necessarv  by  the  extraordinary 
storm  and  high  tide  of  the  18th  Jan.  1881. 

12.  The  prosecutor  did  not  appeal  from  the 
order  of  the  15th  Feb.  1881,  nor  did  he  make  anv- 
protest  against  his  liability  to  do  the  said  work 
without  reimbursement  for  the  costs  thereof. 

13.  In  the  months  of  January,  February,  and 
March  1882  the  part  of  the  said  wall  opposite  the 
farm  buildings  at  Curry  Marsh  Farm  subsided  for 
a  length  of  about  300  yards.  This  part  had  been 
breached  on  the  occasion  of  the  storm  of  the 
18th  Jan.  1881,  and  had  been  repaired  as  before 
mentioned.  The  subsidence  did  not  extend  to  the 
portion  at  the  western  corner  mentioned  in  para- 
graph 10  as  incomplete. 

14.  The  nature  of  the  subsidence,  which  waa 
gradual,  was  as  follows.  In  Jan.  1882  slight  sub- 
sidence and  cracks  in  the  top  of  the  wall  were 
observed,  showing  that  movement  was  going  on. 
Proper  temporal^  measures  to  prevent  further 
mischief  were  had  recourse  to  by  the  prosecutor,, 
but  the  subsidence  continued,  and  oa  the  8th 
March  1882  the  said  portion  of  the  wall  subsided 
altogether.  In  the  language  of  the  sea  wallers, 
the  wall  sat  down  bodily,  kicking  out  at  the  toe  of 
the  wall  into  the  river  the  stuff  of  which  the  core- 
of  the  wall  was  composed. 

15.  The  immediate  cause  of  the  subsidence  was 
the  giving  way  of  a  stratum  of  soft  mud,  which, 
when  borings  were  made,  after  litigation  had 
arisen  or  was  imminent  between  the  prosecutor 
and  the  commissioners,  was  found  to  underlie  the 
wall.  Bnt  what  caused  the  stratum  to  give  way 
after  supporting  the  wall  for  so  many  j-ears  was 
matter  of  dispute  between  the  parties,  and  much 
scientific  evidence  en  the  subject  was  gi  /en  before 
me. 

In  paragraphs  16  to  20  the  facts  were  set  out 
upon  which  the  parties  based  their  contentions  as 
to  the  cause  of  the  subsidence. 

21.  The  contention  on  behalf  of  the  prosecutor 
is,  that  it  must  be  inferred  that  when  the  wall  was 
first  made  it  sank  within  the  clay  immediately 
below  it  into  the  soft  mud  until  it  came  to  a  posi- 
tion of  equilibrium  compressing  the  mud  from 
15  feet  to  9  feet,  and  squeezing  the  water  out 
of  it  so  as  to  make  it  sufficiently  dry  and  firm  to 
carry  the  weight  of  the  wall,  and  that  the  water 
which  submerged  the  marsh  and  which  percolated 
into  the  ground  as  mentioned  in  paragraph  19' 
soaked  under  the  wall  and  wetted  the  mud  below 
it  and  gradually  reconverted  it  from  its  dry  into 
its  original  wet  oozy  condition,  and  so  rendered  it 
unfit  to  sustain  the  weight  of  the  wall.  He  there- 
fore contends  that  the  subsidence  resulted  from 
the  effects  of  the  said  storm. 

22.  The  contention-on  the  part  of  the  commis- 
sioners is,  that  no  water,  or  at  any  rate  very  little, 
and  not  sufficient  in  any  way  to  account  for  the- 
subsidence  of  the  wall,  soaked  from  the  marsh 
into  the  ground,  and  that  the  subsidence  did  not 
result  from  the  effects  of  the  said  storm,  and  they 
suggested  that  the  nature  of  the  foundation  was, 
and  had  always  been,  unstable,  and  that  the 
gradual  changes  referred  to  in  the  first  part  of 
paragraph  17,  operating  through  a  long  series  of 
years,  coupled  with  a  gradual  increase  in  the 
weight  of  the  wall  in  the  successive  rejiairs  which 
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it  had  undergone,  ultimately  caused    the    sub- 
sidence. 

23.  Neither  party  proved  their  contention,  nor 
so  far  as  could  be  judged  was  either  contention 
capable  of  proof,  but  was  matter  of  conjecture  or 
inference  to  be  drawn  from  the  facts  and  dates. 

24.  The  existence  of  the  mud  must  have  always 
made  the  place  a  dangerous  one  for  a  wall,  but  no 
evidence  was  given  of  any  circumstances  from, 
which  it  ought  to  be  inferred  that  if  the  storm 
-of  the  18th  Jan.  1881  had  not  taken  place  the  wall 
as  it  then  existed  could  not  have  continued  to 
stand  to  the  present  day,  or  that  the  work  and 
expenses  mentioned  in  paragraphs  8, 9, 10,  and  27 
would  have  been  necessary. 

25.  The  nature  of  the  soil  under  the  wall  could 
not  till  the  subsidence  began  have  been  discovered 
without  boring,  nor  would  it  be  apparent  to  per- 
sons making  an  examination  of  tne  wall  in  the 
usual  and  proper  way  for  the  purpose  of  seeing  if 
it  required  ordinary  repairs. 

26.  On  the  9th  Marcn  1882  the  commissioners 
held  a  session  and  general  court  of  sewers.  The 
prosecutor,  who  had  notice  of  the  holding  of  the 
■court,  attended  with  his  solicitor  and  submitted 
that  the  vary  heavy  costs  of  the  works  necessitated 
by  the  storm  of  the  18th  Jan.  1881  ought  to  be 
borne  by  the  level,  and  he  applied  to  the  commis- 
sioners to  make  a  rate  for  this  purpose,  but  be  did 
not  then  make  any  formal  demand  on  them  to  do 
so,  and  they  at  such  session  made  a  further  order 
upon  him  to  repair  the  wall. 

27.  The  subsidence  of  the  wall  was  such  as  to 
endanger  the  lands  of  the  prosecutor,  the  lands  of 
•other  persons  lying  within  the  levels,  and  the 
public  safety,  and  the  prosecutor  before  attending 
the  said  coiirt  had  instructed  his  engineer  to  see 
to  the  state  of  the  wall.  The  repairs  required  to 
be  done  by  the  said  order  of  the  9th  March  1882,  as 
varied  by  agreement  as  mentioned  in  paragraph 
•28,  were  done  by  the  prosecutor  after  giving  notice 
to  the  commissioners  that  he  thereby  in  no  way 
prejudiced  his  right  to  appeal  against  the  said 
order,  and  that  he  proposed  to  claim  reimburse- 
ment for  the  outlay.  In  complying  or  endeavour- 
ing to  comply  with  such  order  he  has  expended  a 
sum  which  is  to  be  taken  at  69722. 16«.  KM.,  which 
is  in  addition  to  the  sum  mentioned  in  paragraph 
10  of  this  case. 

28.  After  the  order  mentioned  in  paragraph  26, 
and  after  the  nature  of  the  soil  had  been  investi- 
gated, and  after  the  order  for  a  writ  of  mandamue 
to  issue  had  been  made,  it  was  agreed  between 
the  prosecutor  and  the  commissioners,  without 
prejudice  to  their  respective  legal  positions,  that 
it  would  be  less  difficult  and  less  costly  and  more 
secure  to  build  an  inset  curvilinear  wall  more 
inland,  than  to  further  attempt  to  reinstate  and 
maintain  the  wall  on  the  exact  site  of  the  portion 
which  had  subsided.  And  it  was  agreed  that  the 
prosecutor  should  build  such"  inset  wall,  and  that 
for  the  pmrposes  of  this  case  the  cost  of  so  doing 
should  be  treated  as  part  of  the  costs  of  repairing 
the  wall  pursuant  to  the  said  order.  The  said 
inset  wall  nas  been  so  built,  and  the  cost  thereof 
has  been  33001.  6«.  lOd.  or  thereabouts,  which  sum 
forms  part  of  the  sum  of  6972Z.  16b.  lOd.  men- 
tioned in  paragraph  27. 

29.  The  sums  of  30141.  Is.  8d.  mentioned  in  the 
Sth  paragraph,  5752Z.  10».  6d.  mentioned  in  the 
10th  paragraph,  6972Z.  16«.  lOrf.  and  33002.  68.  lOd. 
mentioned  in  the  27th  and  28th  paragraphs,  have 


not  been  conclusively  assessed  by  me,  and  the 
commissioners  are  to  be  entitled,  in  the  event  of 
their  being  held  to  be  liable  to  reimburse  the 
prosecutor  all  or  any  of  the  said  sums,  to  question 
the  amounts  thereof  by  a  reference  back  to  me 
or  some  other  person  as  may  be  directed  by  the 
court. 

30.  On  or  about  the  1st  April  1882  the  prosecu- 
tor, by  a  demand  in  writing,  bearing  date  the 
31st  March  1882,  addressed  to  the  commissioners, 
and  to  certain  of  them,  by  name,  required  the 
commissioners  to  reimburse  him  for  his  expendi- 
ture in  repairing  the  damage  to  the  sea  wall  by 
the  extraordinary  storm  and  unusually  high  tide 
of  the  18th  Jan.  1881,  and  for  the  money  expended 
and  to  be  expended  by  him  in  complying  with  the 
orders  of  the  15tb  Feb.  1881  and  the  9th  March 
1882,  and  to  make  a  rate  or  rates  for  that  purpose, 
and  to  take  all  such  steps  as  might  be  necessary 
for  charging  the  money  so  expended  and  to  be 
expended  rateably  on  the  lands  benefited  thereby, 
and  he  requested  the  commissioners  to  summon  a 
court  for  the  said  purpose.  The  commissioners 
held  a  session  and  special  court  of  sewers  on  the 
18th  April  1882  for  the  purpose  of  taking  into 
consideration  the  .demand  of  the  prosecutor,  and 
at  the  said  court  the  prosecutor  attended  by  his 
solicitor,  and  made  a  formal  demand  which  the 
commissioners  refused  to  comply  with.  A  copy 
of  the  record  of  the  proceedings  of  the  said  court 
is  set  out  in  the  appendix. 

31.  On  the  1st  May  1882  the  rule  niei  for  a 
mandamus,  which  was  afterwards  made  absolute 
on  the  9th  Juno  1882,  was  obtained  by  the 
prosecutor. 

32.  On  the  1st  June  1882  he  gave  notice  of 
appeal  to  the  Midsummer  Quarter  Sessions  for 
the  county  of  Essex  against  the  order  made  on 
the  9th  March  1882,  which  appeal  has  from  time 
to  time  been  respited  pending  the  decision  of  this 
special  case. 

33.  An  examination  of  the  records  of  the  com- 
missioners shows  the  following  facts  : 

34.  Between  the  year  1729  (being  the  date  of 
the  earliest  record  of  the  commissioners  now 
forthcoming)  and  the  year  1831  there  were  no 
presentments  of  grand  juries  finding  specially 
any  custom  or  prescription  as  to  the  repair  of  the 
walls,  and  no  presentment  stating  in  words  what 
was  the  liability  of  the  frontagers,  that  is  to  say, 
the  persons  on  whose  lands  the  sea  walls  abutted. 
The  usage  was  for  a  jury  to  view  the  walls  a  few 
days  before  the  meeting  of  the  court  of  commis- 
sioners and  to  present  at  such  court  the  repairs 
which  they  found  at  such  view  to  be  required, 
specifying,  in  the  case  of  each  work,  a  penalty  in 
case  the  work  should  not  be  done.  At  the  court 
such  presentments  were  made  orders  of  the  oourt. 
The  presentments  were  in  the  form  of  which  the 
following  is  a  specimen : 

That  A..  B.  do  baok  and  oope  a  hnndnd  rods  of  their 
wall  by  Chriatmas  next  on  penalty,  by  the  rod,  Biztaan 
BhilUngs. 

The  orders  followed  the  form  of  the  present- 
ments. 

35.  The  records  show  instances  of  orders  on  all 
the  owners  within  the  levels  whose  lands  were 
bounded  by  the  sea  wall,  and  there  is  nothing  in 
them  to  indicate  any  difEerenco  in  the  extent  of 
the  liability  of  the  owners  of  the  different  lands 
so  bounded  as  to  the  repair  of  the  wall  bounding 
their  respective  lands.  y--^  t 
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36.  In  case  of  emergency,  the  marsh  bailiff  was 
empowered  to  do  the  work,  but  the  amount  ex- 
pended by  him  was  claimed  as  a  debt  due  from 
the  owners  to  the  commissioners,  and  the  records 
show  instances  of  the  marsh  bailiff  recovering 
sama  expended  by  him  by  distress  from  the 
owners  who  were  liable  to  repair.  In  some  cases 
it  does  not  appear  from  the  records  whether  the 
maaej  expended  was  claimed  or  recovered  or  not, 
but  there  are  no  cases  where  it  appears  that  it 
was  not  BO  claimed,  or  that  any  such  claim  was 
contested.  From  the  small  amount  of  the  rates 
levied,  it  is  apparent  that  no  eztenaive  repairs  to 
the  walls  can  have  been  done  at  the  expense  of 
the  level. 

37.  Bates  were  made  at  the  conrts.  They  were 
usually  made  for  the  general  purposes  of  the  ex- 
penses of  the  commissioners,  but  sometimes  for 
special  purposes. 

37  A.  It  IB  agreed  between  the  parties  that 
reference  may  be  made  to  the  records  of  the 
oommissioners  upon  the  argument  for  the  pur- 
pose of  further  explaining  or  illustrating  the 
matters  referred  to  in  paragraphs  33  to  37. 

38.  No  instance  appears  in  the  records  of  a 
rate  made  for  the  special  purpose  of  paying  the 
expenses  of  repairing  walls  or  of  reimbursing  any 
frontager  for  expenses  incurred  by  him  in  repair- 
ing walls. 

39.  Except  so  far  as  the  facts  and  documents 
or  extracts  mentioned  in  this  special  case  prove 
or  warrant  an  inference  to  the  contrair,  there  is 
no  evidence  to  show  that  any  of  the  repairs 
ordered  to  be  done  were  other  than  ordinary 
repairs,  or  that  any  extraordinary  accident  hap- 
pened to  the  walls  before  the  storm  of  the  18th 
Jan.  1881. 

40.  On  the  31st  Jan.  1791  the  then  existing 
commission  expired.  A  petition  was  presented 
by  the  commissioners  to  the  Lord  Chancellor  in 
the  nsual  way  for  a  warrant  for  a  new  commis- 
sion. The  next  commission,  though  dated  the 
13th  Jan.  1791,  was  not  issued  till  the  15th  Aug. 
1791. 

41.  There  are  found  in  a  room  at  the  office  of 
the  clerk  to  the  commissioners,  which  is  and  has 
been  for  very  many  years  devoted  to  the  custody 
of  the  bodes  and  documents  of  the  commissioners, 
the  following  pliers  relating  to  the  last-mentioned 
commission,  the  admission  in  evidence  of  which 
papers  in  the  present  case  is  objected  to  by  the 
prosecutor,  and  which  are  printed  in  the  appendix, 
subject  to  his  objection.  The  first  is  the  draft  or 
copy  of  an  afBdavit  in  the  handwriting  of  and 
purporting  to  have  been  sworn  by  Edward  Grepp, 
the  then  clerk  of  the  commissioners,  under  the 
expired  commission  on  the  Srd  March  1791,  for 
the  purpose  of  obtaining  a  new  commission.  The 
second,  which  was  found  with  it,  is  a  draft  or  copy 
of  a  petition  of  the  commissioners,  or  some  of 
them,  dated  the  28th  June  1791.  The  third  is  a 
bill  of  costs  of  the  said  Edward  Gepp  against  the 
commissioners  for  works  done  in  1791,  amonnting 
to  '621.  Is.  2d.,  and  bearing  the  indorsement : 

loth  Ootober  1791  aUowad. 

B.  Bakik. 

W.  BU88BI.L. 

B.  Baker  and  W.  Russell  were,  on  the  10th  Oct. 
1791,  commissioners  under  the  then  existing  com- 
mission. 

4&.  At  a  court  held  by  the  commissioners  on 
the  10th  Oct.  1791  it  was  ordered  that  the  marsh 


bailiff  should  pay  to  the  said  Edward  Gepp  his 
bill  for  soliciting  a  new  commission  of  sewers  for 
the  said  levels,  amounting  to  322.  Is.  2d. 

43.  It  appears  from  this  order  and  these  docu- 
ments that  the  petition  for  a  fresh  commission 
presented  to  the  Lord  Chancellor  by  the  com- 
missioners in  the  usual  way  was  neglected  in  the 
Lord  Chancellor's  office,  and  a  supplemental 
petition,  supported  by  the  affidavit  of  the  said 
Edward  Gepp,  was  presented  by  the  commis- 
sioners, and  tnat  the  said  Edward  Gepp  was  paid 
by  the  commissioners  for  his  work  and  labour  in 
respect  of  the  said  affidavit  and  petition  and  the 
presentation  thereof. 

44.  Search  has  been  made  in  all  reasonable 
places  for  the  originals  of  the  said  affidavit  and 
supplemental  petition,  but  they  have  not  been 
found. 

46.  At  the  court  held  on  the  10th  Oct.  1791, 
mentioned  in  paragraph  42,  about  seventy  orders 
for  the  repair  of  walls  were  made.  The  entry  in 
the  book  relating  thereto  can  be  referred  to  by 
either  party  on  the  argument  of  this  case. 

46.  At  a  court  held  on  the  5th  Dec.  1831  a 
presentment  was  made  respecting  the  dan^rons 
state  of  the  sea  wall  belonging  to  the  Oil  Mill 
Farm,  the  property  of  Francis  Kensitt,  upon 
evidence  taken  in  the  presence  of  the  court  and 
jury.  Ill  this  presentment  the  liability  of  the 
owner  to  repair  is  stated  to  be  by  ancient  custom. 
This  is  the  first  instance  in  which  there  appears 
any  entry  upon  the  records  of  the  commissioners 
stating  in  terms  the  liability  of  any  owner  to 
repair,  or  the  existence  of  any  custom  relating 
thereto.  An  extract  from  the  records  showing- 
the  circumstances  under  which  the  presentment 
was  made,  the  depositions  of  the  witnesses,  and 
the  orders  of  the  court,  are  set  out  in  the 
appendix.  Further  extracts  from  the  records  of 
the  commissioners  relating  to  the  same  farm  or 
parts  thereof,  including  entries  relating  to  damage 
done  by  unusual  high  wind  and  tide,  and  to  a 
search  for  precedents  of  repairing  rendered  neces- 
sary by  storms,  will  be  found  in  the  appendix. 

47.  Extracts  from  the  records  of  courts  held 
on  the  13th  July  1832  and  13th  July  1833  are 
also  printed  in  the  appendix  for  the  purpose  of 
showing  the  statement  of  the  customary  liability 
contained  therein. 

48.  The  first  court  at  which  any  presentment 
was  made,  held  after  the  passing  of  the  statute 
3  &  4  Will.  4,  c.  22,  was  held  on  the  26th  Feb. 
1836.  At  that  court  the  jury  made  a  present- 
ment which  is  set  out  in  the  appendix.(a) 

(a)  The  prMentment  was  as  foUowa :  "  86th  Feb.  1836. 
And  the  JTUors  afoieBud,  npon  their  oath  aforeHud, 
fniihar  aa;  and  presont,  that  the  ■areial  penont  and 
bodies  oorporate  namad  and  mentioned  in  the  said 
second  aohednle  hereunder  written  or  hereunto  annexed, 
and  their  anoestore  or  predeoeBsora,  beinp  owners  of  the 
eereral  fuma  and  qnantitiea  of  land  within  the  lerela 
and  jnriadiotion  aforeaaid  aet  opposite  to  anoh  their 
napeotiTe  names  and  deaoriptions  in  the  aame  aohednle, 
have,  by  Ten  son  of  the  aaid  farm  and  lands  ao  by  them 
leapaotwelv  owned  and  of  their  beiner  the  owners  thereof 
from  time  immemorial,  been  need  and  aooaatomed,  at 
their  own  ooata  and  oharvea,  to  support,  maintain,  anii 
repair,  and  the  aaid  aeTeral  peraons  and  bodiea  oorporate- 
ao  named  and  deaoribed  in  the  aaid  aeoond  aohednle,  by 
reason  of  the  aaid  farma  and  landa  ao  by  them  reapeo- 
tively  owned,  and  of  their  being  the  ownera  thereof,  are 
now  liable  and  ovght  atill  of  right  to  mpport,  maintain, 
and  repair,  and  keep  in  good  and  sufficient  repair,  at 
their  own  respectiTe  ooeta  and  ohargea,  the  aeveial  and 
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49.  From  that  date  untill  the  passing  of  the 
Land  Drainage  Act  1861  (24  &  26  Vict.  c.  133), 
by  which  commissions  of  sewers  were  made 
perpetual  until  superseded,  presentments  in  sub- 
stantially similar  form  were  made  at  the  com- 
mencement of  each  commission.  The  presentment 
at  the  conrt  held  on  1st  Aug.  1861  will  be  found 
in  the  appendix.  The  Robert  Wharton  men- 
tioned in  the  extract  from  the  schedule  thereto 
was  the  predecessor  in  title  of  the  prosecutor, 
and  the  lands  mentioned  therein  are  those  re- 
ferred to  in  the  first  paragraph  of  the  case. 

60.  In  March  1874  a  tide  occurred  higher  than 
anv  before  then  recorded  (though  lower  than  the 
tide  of  18th  Jan.  1881),  and  caused  serious 
breaches  in  the  sea  walls  of  the  level.  At  a 
court  held  on  27th  Aug.  1874,  orders  were  made 
on  all  the  frontagers  in  the  level  (whether  the 
walls  fronting  their  respective  lands  had  been 
imaged  by  the  said  tide  or  not)  to  raise  their 
walls  to  a  height  one  foot  above  the  line  of  the  said 
high  tide.  These  orders  were  carried  out,  and 
the  damage  to  the  walls  occasioned  by  the  said 
tide  was  repaired  at  the  expense  of  the  owners. 
The  orders  relating  to  Curry  Marsh  are  set  out 
in  the  appendix.  The  other  orders  were  in  simUar 
form. 

51.  After  the  storm  of  Jan.  1881  orders  were 
made  on  all  the  frontagers  respectively,  in  a  form 
similar  to  that  of  the  15th  Feb.  1881  before  men- 
tioned, to  repair  the  damage  caused  to  their  walls 
by  the  said  storm.  These  orders  were  not  ap- 
pealed against,  and  the  works  were  done  at  m 
many  cases  considerable  expense.  It  must  not 
be  assumed  from  this  that  in  some  cases  the 
expense  to  a  frontager  of  repairing  his  own  wall 
was  greater  than  his  contribution  to  a  general 
rate  would  have  been  in  case  the  repairs  had  all 
been  defrayed  out  of  such  a  rate.  No  claim 
for  reimbursement  has  as  yet  been  made  except 
by  the  prosecutor.  The  facts  stated  in  this  para- 
graph are  objected  to  on  behalf  of  the  prosecutor 
as  not  being  admissible  in  evidence  or  relevant 
to  this  case,  and  they  are  stated  subject  to  this 
objection. 

52.  During  the  period  to  which  living  memory 
extends,  so  far  as  oral  testimony  is  forthcoming, 
the  walls  have  always  been  repaired  by  or  at  the 
expense  of  the  owners  of  the  land  which  the  walls 
respectively  front  without  reimbursement  by  the 
comniissioners.  The  market  value  of  the  lands 
fronting  the  river  is  considerably  diminished  by 
reason  of  the  liability  to  repair. 

reipeotive  qoantiliM  of  waUinff  within  the  levala  and 
jnrisdiotion  aforesaid  mentionM  in  tha  said  aohednle, 
and  sitiiate,  staodinar,  and  h^ag  in  and  npon  snsh  their 
lespeotivo  farm*  and  laoda,  so  as  to  prevent  the  inflaz 
of  the  water*  from  the  riven  and  oreek*  mirronndiiir 
aad  near  to  the  *aid  fsims  and  land*  (in  all  which  *ai3 
river*  and  oreek*  the  tides  and  wato*  of  the  *ea  do 
Jow  and  reflow) ;  and  that  the  several  persons  and 
bodies  oorpotate  so  named  and  mentioned  in  the  same 
■ohednle  ate  now  the  owner*  of  the  partionlar  farm*  and 
land*  therein  alio  menticmed  and  set  oppoeite  to  eneh 
their  tecpeotive  name*  and  deaoriptions,  and  are  eitnate 
within  the  level*  and  jnrisdiotion  aforeaaid,  and  a*  *a<di 
owner*,  and  in  reapeot  of  snoh  farm*  and  land*,  are  now 
liable,  and,  b^  reason  of  snoh  immemorial  onstom  and 
nssfe  aforesaid,  ong^ht  of  rigfht  to  mpair  and  keep  in 
good  and  enffioient  repair  the  laid  walling:,  at  their  own 
respective  cost*  and  oharf;**,  in  the  proportion  men- 
tioned and  set  forth  in  the  *ame  ■ohednle  oppoiite  to 
*nch  namna  and  description*  reapeotively,  and  at  the 
reepective  parte  and  place*  therein  also  mentioned  and 
deeoribed." 


63.  The  appendix  to  this  special  case  forms 
part  thereof. 

54.  The  commissioners  contend  that:  (1)  The 
facts  and  documents  stated  and  referred  to  in 
this  case  establish  that  the  prosecutor  was  under 
a  general  liability  to  repair  the  sea  wall  fronting 
his  land,  and  that  by  reason  of  such  liability  he 
was  bound  to  do  the  repairs  referred  to  in  the 
case,  although  the  necessity  for  such  repair  arose 
from  an  extraordinary  storm  and  tide,  or  any 
other  cause.  (2)  That  the  said  facts  and  docu- 
ments show  that  there  is  no  liability  upon  the 
level  or  any  other  person  to  repair  the  said  wall, 
or  to  reimburse  the  prosecutor  for  the  whole  or 
any  part  of  the  moneys  expended  by  him  in  snch 
repairs.  (3)  That  the  prosecutor  is  debarred 
from  obtaining  the  relief  songht  for  in  the  present 

Proceedings  by  the  existence  of  the  orders  of  the 
5th  Feb.  1881  and  the  9th  March  1882,  unless 
and  until  they  ot  either  of  them  be  varied  or  re- 
versed by  the  quarter  sessions  under  the  pro- 
visions of  the  JjBtnd  Drainage  Act  1861,  s.  47,  or 
otherwise  set  aside. 

55.  The  prosecutor  contended  that :  (1)  Even 
if  any  liability  is  shown  on  him  to  do  any  r^iairs 
to  the  sea  wall,  such  liability  is  at  most  an  ordinary 
liability  to  repair  by  prescription,  and  does  not 
extend  to  repairing  damage  caused  by  extraordinary 
floods  or  storms,  or  to  reinstating  such  wall  aiter 
such  damage,  but  in  such  case  the  cost  should  be 
borne  by  tne  level,  according  to  the  statute  of 
Hen.  8,  as  interpreted  in  Keighley't  case  (10  Coke, 
139),  and  assuming  the  prosecutor  to  be  liable 
in  the  first  instance  to  pay  the  cost  of  such  repair 
and  reinstating  he  is  entitled  to  be  reimbursed. 
(2)  If  the  subsidence  in  1882  was  not  due  to  the 
storm  of  1881  it  was  due  to  a  latent  defect  for 
which  he  was  not  responsible.  (3)  The  orders  of 
the  15th  Feb.  1881  and  the  9th  March  1882  are 
not,  nor  is  either  of  them  conclusive  against  the 
prosecutor,  and  assuming  them  to  bind  him  to  do 
the  repairs  in  the  first  instance,  they  are  not 
inconsistent  with  his  right  to  be  reimbursed. 

66.  The  questions  for  the  opinion  of  the  court 
are :  (1)  Whether  the  cost  of  repairing  the  sea  wall 
fronting  Curry  Marsh  subsequent  to  the  18th 
Jan,  1881  under  the  circumstances  hereinbefore 
mentioned,  or  any  and  what  part  thereof,  ought 
to  be  borne  W  the  prosecutor  or  by  the  level 
rateably.  (2)  Whether  the  prosecutor  is  entitled 
to  be  reimbursed  by  the  commissioners  the  whde 
or  part,  and  what  part,  of  the  said  cost,  and  to 
have  a  rate  or  rat«8  made  for  that  purpose.  (3) 
Whether,  in  case  the  prosecutor  is  not  entitled  to 
be  reimbursed  by  the  commissioners  the  whole  or 
any  part  of  the  said  cost,  it  is  by  reason  of  the 
orders  of  the  15th  Feb.  1881  and  the  9th  March 
1882,  or  either  and  which  of  them. 

57.  If  the  court  shall  answer  either  of  the  first 
two  questions  in  favour  of  the  prosecutor,  judg- 
ment is  to  be  entered  for  the  prosecutor  on  the 
special  case,  and  snch  order  for  a  peremptory 
mandartivs,  or  for  a  reference  or  otherwise  as  the 
court  may  direct,  is  to  be  made. 

If  the  court  shall  answer  the  first  two  questions 
in  favour  of  the  commissioners,  judgment  is  to 
be  entered  for  the  commissioners. 

If  the  court  shall  answer  the  third  question  in 
the  afiirmative,  the  prosecutor  is  to  be  at  liberty 
to  proceed  with  his  motion  for  a  certiorari,  an& 
with  his  appeal  to  quarter  sessions  or  with  either 
of  such  proceedings.  f^  r\r\n\o 
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Charles,  Q.C.  {ClMtineU  with  him)  for  the  pro- 
secutor. 

Meadmet  While,  Q.C.  (Flnlmi,  Q.C.  and  Kenelm 
Digbff  with  him)  for  the  defendants. 

The  foDowing  cases  and  statutes  were  referred 
to: 

Hud40»y.  Tabor,  36  L.  T.  B«p.  Jjl.  S.4ai;  2Q.  B. 

IMt.290; 
Rex  T.  Tht  CommUnonert  of  Sewers  for  Somertet,  8 

T  R.  312* 
Jttg'.  T.  KeigUty,  10  Coke,  139 ; 
Sag  T.  CommtntoMari  of  Sewerr  for  Eu*m,  1  B.  &  C. 

477; 
Reg.  T.  Leigh,  10  Ad.  *  E.  398; 
Seg.  T.  WarUm,  2  B.  A  S.  718 ;  31 1.  J.  265,  Q.  B. ; 
Rrg.  y.  Qreenhow,  1  Q.  B.  Div.  708; 
Tm  Nitro-Phorphate   Company   T.   8t.  Kathtrine'$ 

i>o<:iui,87L.  T.  B«p.N.S.S30;  9Ch.DiT.S08: 
A'u^  T.  Smith,  33  L.  T.  B^.  N.  S.  781 ;  1 C.  P. 

tf  mUv  t.  The  Mayor  of  Lyme,  S  Bine.  91 ;  3  B.  ft  Ad. 

77:  IBing.N.  C.222: 
3  ft  4  WiU.  I,  0. 22,  u.  13,  IS,  47 ; 
24  ft  25  Yiet.  e.  133,  m.  38, 47. 

_  May  3. — The  jadgmcnt  of  the  court  (Lord  Cole- 
ridge, C.J.  and  Cave,  J.)  was  delivered  by 

Lord  Colebioge,  C.J. — ^The  principal  question 
in  this  case  is,  whether  the  prosecutor,  who  is  the 
owner  of  certain  lands  within  the  jurisdiction  of 
the  commissioners,  on  which  is  a  sea  wall,  is  liable 
to  repair  damage  done  to  that  wall  by  the  com- 
bined effects  of  a  storm  and  high  tide  which 
occnrred  on  the  18th  Jan.  1881.  The  burden  of 
]nt)of  is  on  the  commissioners,  who  most  establish 
the  extent  of  the  prosecutor's  liability,  and  must 
then  shovr  that  the  damage  they  allege  the  prose- 
CDtor  is  bound  to  repair  is  damage  which  falls 
within  the  ambit  of  the  liability  so  established. 
The  extent  of  the  liability  of  a  frontager  to  repair 
a  sea  wall,  whether  arising  by  tenure,  prescrip- 
tion, or  custom,  can  only  be  ascertained  by  usage. 
In  this  ca.8e  there  is  no  living  testimony  as  to  the 
usage,  but  we  have  been  referred  to  certain  docu- 
ments from  which  we  have  been  asked  to  infer 
that  the  liability  of  the  prosecutor  is  absolute,  so 
as  in  fact  to  make  him  an  insurer  of  the  wall. 
These  documents  are  presentments  of  juries  and 
other  papers  found  among  the  books  and  papers 
of  the  commissioners.  Tie  first  in  date  is  a  copy 
or  draft  of  an  affidavit  in  the  handwriting  of  and 
purporting  to  be  sworn  by  Edward  Gepp,  the  then 
clerk  of  the  commissioners,  on  the  3rd  March 
1791,  for  the  purpose  of  obtaining  a  new  commis- 
sion in  the  place  of  one  which  had  then  lately 
expired.  It  appears  that  the  petition  for  a  fresh 
commission  had  been  neglected  by  the  then 
Chancellor  (Lord  Thurlow),  and  the  commissioners 
had  presented  a  supplemental  petition  supported 
by  the  affidavit  in  question,  which  alleges  that  by 
reason  of  the  inundation  occasioned  by  the  extra- 
ordinary high  tide  which  happened  on  the  pre- 
ceding 2nd  Feb.  several  breaches  and  other 
injuries  had  happened  to  the  sea  walls,  banks,  &c., 
and  that  it  was  absolutely  necessary  for  the  safety 
and  preservation  of  the  land  and  marsh  groundb 
withm  the  levels  that  immediate  attention  should 
be  had  for  tho  reparation  and  amendment  of  the 
said  sea  walls,  &g.,  and  that  until  a  new  commis- 
sion was  issued  no  surveys  could  be  taken  or 
orders  made  to  enforce  such  necessary  reparations 
and  amendments.  The  commission  was  ultimately 
issued,  and  at  a  court  held  on  the  10th  Oct.  1791 
about  seventy  orders  for  the  repairs  of  the  walls 


were  made.    There  is  nothing  in  the  nature  or 
extent  of  these  repairs  (which  are  of  the  usual 
character)  to  lead  to  the  conclusion  that  the  damage 
so  repaired  was  other  than  such  as  might,  with 
ordinary  prudence  and  foresight,  have  been  guarded 
against,  and  we  are  unable  to  infer  from    the 
language  of  the  clerk,  anxious  for  the  renewal  of 
the  commission  under  which  he  held  his  office,  that 
the  tide  spoken  of  by  him  was  so  high  that  it 
could  not  reasonably  have    been    foreseen    and 
guarded  against,  or  tnat  the  damage  so  repaired 
was  caused  without  negligence  on  the  part  of  the 
frontagers.    In  1831  it  appears  from  the  report  of 
one  of  the  commissioners  that  the  marsh  bailiff 
had  reported  that  the  sea  wall  belonging  to  Oil 
Mill   Farm  was  in  an  alarming  and  dangerous 
state  from  the  neglect  of  the  owner  to  repair  pur- 
suant to  a  previous  presentment,  and  that  jn  con- 
sequence of  such  neglect  serious  apprehensions 
were  entertained  that  a  breach  ana  inundation 
might  take  place.  Thereupon  there  was  a  present- 
ment by  a  jury  that  the  seawall  in  question  was  in 
a  ruinous  and  defective  state  and  condition  for  want 
of  due  reparation  and  amendment  thereof,  and  that 
such  state  and   condition   had  arisen   from  the 
neglect  and  default  of  the  owner  of  the  Oil  Mill 
Farm  in  repairing  and  amending  the  same  as  he 
ought  to  have  done,  and  that  the  oourt.  ordered 
that  the  works  presented  to  be  done  by  the  jury 
should  be  made  an  order  and  decree  of  the  court. 
It  appears  from  a  record  of  the  court  of  the  13th 
July  1833  that  these  works  were  afterwards  done 
by  the  owners  of  Oil  Mill  Farm,  but  it  is  clear 
from  the  report,  and  from  the  evidence  of  Bichard 
Hill  Dalton  given   before  the  jury,  that  these 
repairs  were  rendered  necessary  oy  the  neglect  of 
the  owner,  and  not  by  any  extraordinary  flood  or 
accident,  and  consequently  this  presentment  is  no 
authority  whatever  for  the  existence  ol  any  such 
liability  as  that  now  in  dispute.    On  the  26th 
Feb.  1836,  after  the  passing  of  the  statute  3  &  4 
Will.  4,  c.  22,  there  was  a  general  presentment  of 
the  jury,  which  was  much  relied  on  by  Mr.  White. 
This  presentment  appears  to   have  been  made 
under  the  combined  operation  of  sects.  13  and  46 
of  that  Act,  but  it  does  not  appear  that  at  this 
time  the  sea  wall  was  out  of  repair,  and  we  are  of 
opinion  that  that  section  does  not   warrant  a 
presentment  of  the  liability  to  repair  only  where 
the  wall  is  not  alleged  to  be  out  of  repair,  and 
that  if  the  wall  is  out  of  repair  in  part  it  only 
warrants  a  general  presentment  of  such  part  as 
may  be  out  of   repair.    There  is  no  power  to 
traverse    a    presentment    where    no    default    is 
alleged,  and  it  is  obvious  that  a  trial  of  a  traverse 
of  any  such  presentment  where  no  default  was 
alleg^  would  impose  an  intolerable  burden  on  the 
persons  supposed  to  be  affected  by  such  present- 
ment, as  it  might  happen  that  no  default  wotdd 
occur  while  they  continued  owners.    We  are  also 
of  opinion  that,  assuming  the  presentment  to  bo 
good,  it  does  not  warrant  the  conclusion  that  the 
liability  to  ropair  extended  to  damage  done  by 
the  act  of  God.    In  1843  the  wall  upon  the  Oil 
Mill  Farm   was  again  reported  to  be  in  a  very 
dangerous  and  alarming  state,  the  same  having 
been  recently  in  part  much  reduced  in  height, 
and  otherwise  damaged  by  an  unusual  high  wind 
and    tide,    in    consequence    whereof    imminent 
danger  was  apprehended  to  the  level,  and  at  a 
court  subsequently  held  it  was  found  that  the 
wall  in  question  was  at  a  part  called  Steep  Toe 
Digitized  b, 
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Point  in  a  minons  and  defective  state  and  condi- 
tion for  want  of  due  reparation  and  amendment 
thereof,  and  by  reason  of  the  default  of  the 
■owners  in  not  having  repaired  and  amended  the 
same,  and  it  was  ordered  that  the  wall  should  be 
repaired  at  the  expense  of  the  owners.  It  appears 
.  from  the  clerk's  oill  of  costs  that,  previous  to 
this  order  being  made,  a  question  had  arisen 
whether  the  proprietors  of  the  wall  were  liable  to 
repair  it  after  a  storm  if  it  previously  had  been 
in  a  sufficient  state  to  resist  the  tide,  Ac. ;  but,  as 
it  appeared  that  the  wall  in  question  was  not  pre- 
viously in  a  fit  state  to  resist  ordinary  occurrences, 
the  question  was  not  gone  into,  and  it  follows 
that  the  records  of  1843  do  not  establish  the 
•existence  of  any  liability  such  as  that  now  con- 
tended for.  The  entries  in  the  bill  of  costs  are 
very  strong  proof  that  the  presentment  of  1836 
-was  not  in  1843  understood  to  have  the  effect  now 
suggested.  The  records  of  the  court  held  on  the 
■8th  June  1854  do  not  carry  the  commissioners' 
4»8e  any  further.  On  the  1st  Aug.  1861  another 
general  presentment  was  made,  which  is  open  to 
the  objections  already  taken  to  that  of  1836,  and 
to  which,  therefore,  the  observations  previously 
made  equally  apply.  On  the  6th  Aug.  1861  the 
Land  Drainage  Act  1861  was  passed,  which,  by 
sect.  33,  enacts:  "That  the  Commissioners  of 
Sewers,  acting  within  their  jurisdiction,  may, 
without  the  presentment  of  a  jury,  make  any 
order  in  respect  of  the  execution  of  any  work, 
the  levying  of  any  rate,  or  doing  any  act  which 
they  might  but  for  this  section  nave  made  with 
such  presentment,  subject  to  this  proviso,  that 
■any  person  aggrieved  by  any  such  omer  made  by 
the  commissioners  without  the  presentment  of  a 
jury  may  appeal  therefrom  in  manner  hereinafter 
mentioned.  In  March  1874  a  tide  occurred 
higher  than  any  other  before  then  recorded 
(though  lower  than  the  tide  of  the  I8th  Jan. 
1881),  and  caused  serious  breaches  in  the  sea 
walls  of  the  level.  At  a  court  held  on  the  27th 
Aug.  1874  orders  were  made  on  all  the  frontagers 
in  the  level  (whether  the  walls  fronting  their 
respective  land  had  been  damaged  by  the  tide  or 
not)  to  raise  their  walls  to  a  height  of  1ft.  6ui. 
above  the  line  of  the  last  high  tide.  It  is  obvious 
that,  as  soon  as  it  was  shown  by  experience  that  a 
tide  of  the  height  of  that  recorded  in  March  1874 
might  occur,  the  danger  of  this  recurrence  was  a 
danger  that  could  be  foreseen  in  the  future,  and 
might  be  guarded  against  whether  it  could  have 
been  seen  in  the  past  or  not,  and  consequently 
that  the  owners  of  the  sea  walls  were  bound  to 
foresee  and  provide  against  it.  It  is  also  found  in 
the  case  that  the  damage  to  the  walls  occasioned 
by  this  tide  was  repaired  at  the  expense  of  the 
owners,  but  we  have  no  such  evidence  as  to  the 
height  of  the  tide,  or  of  the  nature  or  extent  of 
the  damage  done  by  it,  as  in  our  opinion  would 
justify  us  in  finding  as  a  fact  from  the  usage 
proved  that  the  owners  of  this  sea  wall  are  bound 
to  repair  damage  done  by  the  act  of  Grod.  Mr. 
White  relied  upon  the  fact  that,  as  far  as  can  be 
gathered  from  the  records  which  extend  back  to 
1729,  no  repairs  have  been  done  at  the  general 
■expense  of  the  level  from  that  time  to  the  present, 
and  he  contended  that  there  must  have  been 
damage  caused  by  the  act  of  God  during  that 
period  which  must  therefore  have  been  repaired 
by  the  frontagers.  But  it  seems  equally  clear 
from  the  records  that  no  repairs  have  been  done 


I  by  the  frontagers  of  such  a  nature  as  to  satisfy 
us  that  they  were  rendered  necessary  by  damage 
arising  from  the  act  of  Grod,  and  the  expression 
being  confined  to  events  which  cannot  be  fore- 
seen, or  which,  if  they  could  be  foreseen, 
cannot  be  guarded  against,  points  ixt  events  which 
are  prima  facie  likely  to  be  of  very  unusual 
occurrence,  and  ■it  is  quite  as  reasonable  to  con- 
jecture that  nothing  of  the  kind  has  happened 
between  1729  and  1881  as  to  suppose  that  it  has 
taken  place  and  has  been  repaired  by  the 
frontagers  without  leaving  any  trace  upon  the 
records.  Moreover,  we  ought  not  to  presume 
anything  against  the  prosecutor,  who  is  'virtually- 
defending  himself  from  an  attempt  to  impose 
upon  him  a  large  and  indefinite  Uaoility,  and  we 
ought  to  be  satisfied  with  nothing  less  tnan  would 
have  satisfied  a  jury  of  reasonable  men  upon  the 
trial  of  a  traverse  of  a  presentment.  As  for  the 
argument  attempted  [to  be  drawn  from  the  £act 
that  the  prosecutor  did  not  appeal  against  the 
first  order  made  upon  him,  and  that  the  other 
frontagers  obeyed  the  orders  made  on  them  to 
repair  damage  caused  by  the  same  storm,  we 
only  notice  it  to  show  that  we  have  not  over- 
looked it.  In  our  judgment  the  commissioners 
have  failed  in  proving  that  the  prosecutor  is 
liable  to  make  good  all  damage  however  caused, 
and  we  find  as  a  matter  of  fact  that  the  prose- 
cutor is  only  liable  to  make  good  damage  which 
can  in  some  ■way  or  other  be  traced  to  his  or  his 
predecessors'  negligence.  The  next  question  is, 
whether  the  commissioners  have  proved  that  the 
damage  in  this  case  arose  from  tne  prosecutor's 
negligence,  for  here,  as  before,  the  onus  of  proof  is 
on  the  commissioners,  as  it  would  be  if  there  had 
been  a  presentment  of  a  jury  which  the  prosecutor 
had  traversed.  It  cannot  surely  be  contended 
that  the  damage  in  this  case  can  be  traced  to  ajiy 
such  negligence.  It  is  found  as  a  fact  that  before 
the  storm  the  ■wall  ■was  in  good  substantial  repair 
and  in  a  proper  condition  to  resist  the  flow  of 
ordinary  tides  and  the  force  of  ordinary  storms, 
and  that  on  the  18th  Jan.  1881  there  ■was  a  con- 
currence of  storm  and  high  tide  which  was  extra- 
ordinary. As  to  the  subsidence  of  the  wall,  the 
cause  of  it  is  in  dispute ;  but  whether  the  conten- 
tion of  the  prosecutor  or  that  of  the  commis- 
sioners be  adopted  it  is  not  proved  that  the  sub- 
sidence could  have  been  foreseen,  or  that  if  fore- 
seen it  could  have  been  preventeid,  and  the  case 
expressly  finds  that  no  e^vidence  was  given 
of  any  circumstance  from  which  it  ought 
to  be  inferred  that  if  the  storm  on  the  18th 
Jan.  1881  had  not  taken  place  the  wall  as 
it  then  existed  would  not  have  continued  to 
stand  to  the  present.  It  is  also  a  circumstance 
not  without  weight,  that  previous  to  the  storm  in 
question  the  commissioners,  whose  duty  it  is  to 
watch  over  the  sea  wall  in  question,  did  not  sug- 
gest that  anything  required  to  be  done  to  the 
wall  to  enable  it  to  withstand  the  force  of  tides 
and  storms.  We  are,  therefore,  compelled  to 
come  to  the  conclusion  that  the  damage  to  the 
■wall  mentioned  in  the  case  was  not  su^  as  the 
prosecutor  was  bound  to  repair.  There  is,  how- 
ever, another  question  yet  to  be  disposed  of.  It 
has  been  contended  that,  assuming  the  prosecutor 
■was  not  bound  to  repair  the  damage  in  question, 
yet,  as  he  has  in  fact  repaired  it  under  two  orders 
of  the  commissioners,  he  is  entitled  to  a  nianda- 
!»U4  to  the  commissioners  to  reimburse  hira  so 
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loi^  as  these  orders  stand.  One  of  them  is  under 
vp^al,  and  the  other  will  be  brought  before  this 
court  on  certiorari,  and  it  may  be  that  both  will 
be  upset.  But  the  point  we  nave  now  to  dispose 
of  is,  whether  the  mandamua  can  go  while  these 
orders  stand.  Now,  by  sect.  33  of  the  Land 
Drainage  Act  1861,  already  qnoted,  the  commis- 
sioners, acting  within  their  jurisdiction,  may, 
without  a  presentment,  make  any  order  to  execute 
any  work  which  they  might  have  made  with  such 
presentment.  The  commissioners  did,  by  the 
orders  in  question,  made  respectively  on  the 
loth  Feb.  1^1  and  9th  March  1882,  order  the 

Srosecutor  to  do  certain  repairs,  which  he  has 
one.  It  was  not  contended  by  Mr.  Charles,  nor 
in  onr  opinion  could  it  have  been  successfully 
contended,  that  the  commissioners,  in  making 
these  orders,  were  acting  outside  their  jurisdic- 
tion, for  it  is  clear  that  if  a  jury  had  found  as  a 
fact  that  Mr.  Abbot's  liability  was  of  the  exten- 
sive nattire  contended  for  by  the  commissioners, 
they  could,  and  ought,  under  the  old  system,  to 
have  made  a  presentment  which  would  have 
warranted  the  orders  in  question.  The  extent  of 
the  liability  of  the  frontager  is  one  of  the 
matters  which  would  necessarily  have  had  to  be 
proved  before  a  jury  on  the  trial  if  the  present- 
ment had  been  traversed,  and  in  Reg.  v.  Leigh 
(10  Ad.  &  Ell.  398)  the  Court  of  Queen's  Bench 
granted  a  new  tri^,  because  the  judge  had  misdi- 
rected the  jury  upon  this  very  question  on  the  trial 
of  a  presentment  which  had  been  removed  into  that 
court  by  certiorari.  Mr.  Charles  did  not  contend 
before  us  that  the  orders  were  bad  (not  that  he 
admitted  them  to  be  good,  but  that  the  argument 
on  this  point  was  reserv-ed  for  this  court  when 
the  orders  are  before  it  on  certiorari),  but  he  sub- 
mitted that,  notwithstanding  the  orders,  Mr. 
Abbot  was  entitledto  dispute  his  liability  and  to 
have  this  mandairms  made  absolute  to  reimburse 
him  for  the  expenses  he  has  incurred  in  obeying 
the  orders.  Under  the  former  system  the  ques- 
tion pf  the  liability  of  the  frontager  was  put  in 
issue  by  a  traverse  of  the  presentment  and  ver- 
dict found  against  the  frontager  it  is  impossible 
to  conceive  that,  so  lon^  as  that  verdict  stood, 
the  frontager  could  dispute  the  liability  so 
found  against  him.  Mr.  Charles's  industry 
conld  not  produce  any  authoritv  to  that  efEect, 
and  it  would  be  strange  if  the  elaborate  machinery 
of  a  presentment  by  a  jury,  a  traverse  of  that 
presentment,  and  a  finding  of  a  jury  upon  such 
traverse,  had  been  absolutely  of  no  effect.  Nor 
is  it  possible  to  understand  why  a  frontager  who 
had  not  traversed  the  indictment,  and  had  there- 
by confessed  it,  should  be  in  a  better  position 
than  one  who  had  traversed  it  unsuccessfully. 
The  order  of  the  commissioners  is,  by  the  section 
already  quoted,  to  have  the  same  effect  as  if 
it  had  been  preceded  by  the  necessary  present- 
ment, and  an  appeal  to  the  quarter  sessions  is 
substituted  for  the  traverse  to  the  presentment. 
In  our  judgment,  the  prosecutor  is  bound  by 
these  orders  until  they  have  either  been  reversed 
on  appeal  or  quashed  by  this  court  on  certiorari. 
We  are  therefore  of  opinion  that,  althongh  the 
liability  of  the  prosecutor  does  not  extend  so  far 
as  to  make  him  repair  damage  caused  as  this  was, 
yet  that,  so  long  as  the  orders  in  question  stand, 
he  is  not  entitled  to  a  mandamu*  to  reimburse 
him  the  expenses  he  had  incurred  in  obeying 
them.     It   appears,   however,  that    the-  repairs 


mentioned  in  paragraph  8  of  the  special  case 
were  not  done  under  the  order  of  the  commis- 
sioners, but  by  the  direction  of  the  marsh  bailiff, 
and,  as  to  the  expenses  of  doing  these  last- 
mentioned  repairs,  we  hold,  following  Beij.  v.  TJie 
Commiagioners  of  Sewers  for  Somerset  (8  Term 
Rep.  312),  that  the  level  must  be  at  the  cost  of 
making  them  good,  and  that  the  prosecutor  is,  to 
that  limited  extent,  entitled  to  his  mandamus. 

Solicitors  for  the  prosecutor,  Thomson,  Son, 
and  Brooks. 

Solicitors  for  the  defendants,  Paierson,  Snow, 
Bhmm,  and  Co.,  agents  for  Ge2'p  and  Soil, 
Chelmsford. 


Thursday,  Feb.  28. 

(Before  Day  and  Smith,  JJ.) 

Bhodes  v.  Guakdiaks  or   Patblet    Bridge 

Union,  (a) 

Poor  law — Delay  in  going  to  trial — Proceedings 
prosecuted  with  due  diligence — Poor  Law  Boards- 
(Payment  of  Debts)  Act  1859  (22^23  Vict,  c.49), 
•.4. 

An  action  was  hrovght  hy  an  engineer,  within  the 
time  limited  hy  sect.  1  of  the  Paym,eni  of  Debts 
Act  1859,  for  services  rendered  to  the  defendants,, 
who  were  a  rural  sanitary  authority  acting  under 
the  Piiblie  Health  Act  1§75.  After  issue  joined 
the  plaintiff  took  out  a  summons  to  refer  the 
matter  to  arbitration ;  this  summons  was  opposed 
by  the  defendants,  and  was  dismissed.  The 
plaintiff  theV'  allowed  tioo  assizes  ai  Leeds  {where 
the  action,  was  to  be  tried)  to  pass  without 
giving  notice  of  trial ;  the  defendants  then  took 
out  a  summons  to  dismiss  the  action  far  ward  of 
prosecution,  after  which  the  plaintiff  gave  notice 
of  triaZ.for  tlte  assizes  then  coming  on.  At  the 
frial,^  the  learned  judge,  with  the  consent  of  the 
parties,  ordered  the  matter  to  be  referred  to  an 
arbitrator,  who  found  for  the  plaintiff  for  a  certain- 
sum. 

In  an  action  for  a  mandqmtu  to  the  defe^idants  to 
levy  a  rate  to  satisfy  the  award : 

Held,  granting  the  mandamtts,  that,  as  the  action 
was  a  proper  one  to  be  referred  to  arbitration, 
and  as  the  plaintiff  had  taken  out  a  summons  to 
refer,  which  the  defendants  opposed,  the  plaintiff 
had  not,  under  the  eircwmsUXnccs,  failed  to  prose- 
cute the  proceedings  in  the  aistioA  "  with  due 
diligence  within  the  meaning  of  sect.  4  of  tJie 
Poor  Law  Boards  {Payment  of  Debts)  Act  1859. 

Special  case  stated  in  an  action  for  a  mandamua 

to  the  defendants  to  levy  a  rate  for  the  pa^^ment 

of  a  judgmeut  recovered  by  the  plaLntiu  under 

the  following  circumstances : — 

1.  The  plaintiff  is  a  civil  engineer  carrying  on 
business  at  Leeds.  The  defendants  are  the  rural 
sanitary  authority  of  the  Pateley  Bridge  Union,  in 
the  county  of  York,  constituted  by  and  acting 
under  the  Public  Health  Act  1875. 

2.  On  the  17th  Nov.  1881  the  plaintiff  com- 
menced an  action  against  the  defendants,  claiming 
the  sum  of  252L  2«.  Id.  for  professional  services 
as  engineer  rendered  to  the  defendants  as  such 
rural  sanitary  authority,  and  for  work  and  labour 
done  and  money  paid  for  the  defendants  at  their 
request.  The  statement  of  claim  was  delivered  on 
the  10th  Dec.  1881,  stating  the  place  of  trial  at 
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Leeds.  The  statement  of  defence  was  delivered 
on  the  30th  Dec.  1881,  and  the  pleadings  were 
closed  by  issue  being  joined  on  the  11th  Jan.  1882. 
After  issue  joined  the  plaintiff  took  out  a  summons 
to  refer  the  matter  to  arbitration,  which  was  op- 
posed by  the  defendants  and  dismissed.  The  next 
assizes  held  at  Leeds  for  the  trial  of  civil  causes 
was  in  the  month  of  February  1882,  and  the  last 
day  for  giving  notice  of  trial  for  such  assizes  wag 
the  21st  Jan.  1882.  The  next  following  assizes  held 
in  Leeds  for  the  trial  of  civil  causes  was  in  the 
month  of  May  1882,  and  the  last  day  for  giving 
notice  of  trial  for  snch  assizes  was  the  21st  April 

1882.  No  notice  of  trial  was  given  by  the  plaintiff 
for  either  of  those  assizes.  Notice  of  trial  was 
given  by  him  on  the  14th  July  1882  for  the  then 
nest  assizes  to  be  holden  at  Leeds.  The  action 
came  on  for  trial  on  the  25th  July  1882  at  the 
assizes  held  at  Leeds  before  Cave,  J.,  without  a 
jury,  when  it  was  ordered  by  the  court,  with  the 
consent  of  both  parties,  that  a  verdict  should  be 
entered  for  the  plaintiff,  subject  to  the  award  of 
William  Bruce,  Esq.,  stipendiary  magistrate  of 
Leeds. 

3.  The  arbitrator  sat  to  hear  evidence  on  the 
17th  Aug.,  27th  and  28th  Oct.  1882,  and  the  31st 
Jan.  1883,  and  by  his  award,  dated  the  20th  March 

1883,  found  in  favour  of  the  plaintiff  for  the  sum 
of  1122. 19«.  9d.,  and  directed  that  the  defendants 
should  pay  to  the  plaintiff  his  costs  of  and 
incidental  to  the  reference,  and  the  costs  of  the 
award,  and  that  the  defendants  should  bear  their 
own  costs  of  the  same. 

4.  In  pursuance  of  the  award,  on  the  19th  April 
1883,  judgment  was  entered  for  the  plaintiff  for 
the  sum  of  1122.  19«.  9d.  and  costs  to  be  taxed. 
On  the  3rd  Aug.  1883  the  costs  were  taxed  and 
allowed  at  2172.  0».  lid.,  which  sum,  together  with 
the  sum  of  1122. 19«.  9d.,  amounts  to  the  stim  of 
3302.  0«.  8d.  due  by  the  judgment  to  the'  plaintiff, 
and  on  the  same  day  the  plaintiffs  solicitors 
applied  for  payment. 

o.  On  the  27th  Aug.  1883  an  elegit  was  issued 
directed  to  the  sherifi  of  Yorkshire,  for  the 
amount  of  the  judgment  debt,  and  on  the  5th  Sept. 
1883  a  return  was  made  that  there  were  no  lands 
or  goods  belonging  to  the  defendants  within  the 
bailiwick. 

6.  The  defendants  have  no  property  whatsoever 
capable  of  satisfying,  the  jud^eut  debt,  and  the 
same  remains  unsatisfied. 

7.  On  the  6th  Sept.  1883  the  plaintiff  commenced 
this  action  a^inst  the  defendants. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  plaintiff  was  entitled  to  a  writ  of  or 
order  for  a  mandamue  ordering  the  defendants  to 
make  the  necessary  apportionments,  if  any,  be- 
tween the  several  contributory  places,  and  to 
issue  their  precept  to  the  overseers  of  each  such 
contributory  pla^e,  requiring  such  overseers  to 
pay,  within  a  reasonable  time  to  be  limited  by 
such  precept,  the  amount  specified  in  such  pre- 
cept to  the  defendants  as  the  mral  sanitary 
authority  within  the  provisions  of  the  Public 
Health  Act  1875,  and  further  ordering  the  defen- 
dants, out  of  the  moneys  so  paid  to  them,  to  pay 
to  the  plaintiff  the  amount  of  the  said  judgment 
debt,  together  with  interest  and  the  costs  of  the 
special  case ;  or  to  some  other  and  what  writs  or 
order  for  the  purpose  of  enforcing  payment  by  the 
defendants  to  the  plaintiff  of  the  sums  adjudged 
to  be  due  from  the  defendants  to  the  plaintiff. 


If  the  court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  a  writ  of  or  order  for  a 
mandamus,  then  such  writ  should  issue  or  snch 
order  be  made,  and  the  plaintiff  should  be  entitled 
to  all  proper  remedies  for  enforcing  the  same,  and 
all  proper  costs  of  obtaining  and  enforcing  such 
remedies. 

If  the  court  should  be  of  opinion  that  the  plain- 
tiff was  not  entitled  to  such  writ  of  or  order  for  » 
mandamus,  nor  to  any  other  writ  or  order,  the 
judgment  to  be  entered  for  the  defendants  with 
costs. 

It  also  appeared  that,  after  the  pleadings  had 
been  closed,  the  plaintiff  had  taken  out  a  sam- 
mons  to  refer  the  matter  to  arbitration,  which 
was  opposed  by  the  defendants  and  dismissed  on 
the  18th  Jan.  1882,  and  that  notice  of  trial  was 
not  given  by  the  |)laintiff  until  he  had  been  served 
by  the  defendants  in  July  1882  with  a  summons 
to  dismiss  for  want  of  prosecution. 

Sect.  1  of  the  Poor  Law  Boards  (Payment  of 
Debts)  Act  1859  (22  &  23  Vict.  c.  49)  provides 
that  all  debts  and  claims  against  the  guardians 
of  any  union  or  parish  shall  h6  paid  within  the 
half-year  within  which  the  same  shall  have  been 
incurred  or  become  due,  or  within  three  months 
after  the  expiration  of  such  half-year,  but  not 
afterwards. 

Sect.  4  of  the  same  Act  enacts  : 

If  any  person  olaimiog  any  debt  or  deuund  shsll  have 
oommenoed,  or  ghall  hereafter  oommence,  proceedingi  in 
any  ooort  of  law  or  equity,  or  before  any  joatioe  or  otlwr 
eompetent  aathori^,  within  the  time  hereiabefore  Umited 
or  within  tiie  time  within  whioh  the  Poor  Law  Boeid 
may  grant  extension,  and  shall,  with  due  diliscnee,  pra- 
lecate  inoh  proceedings  to  jndgment  or  other  final  senle- 
ment  of  the  question,  snoh  jndgment  shall  be  aati^M 
by  the  guardians  or  managers  against  whom,  or  agaimt 
whose  officer,  the  same  may  be  brought,  notwithitanding 
that  such  jadgment  may  be  recovered  or  snch  final  Mttls- 
ment  arrived  at  after  the  expiration  of  the  period  heiem- 
before  provided,  and  all  prooeedings  taken  by  marMlamu* 
or  otherwise  for  the  enforcing  of  snoh  jadgment  withont 
dela;r  shall  be  deemed  to  be  within  the  operation  of  thia 
section. 

Vaughan  Williams  for  the  plaintiff.— There  has 
been  no  unnecessary  delay  on  the  part  of  the 
plaintiff.  The  case  was  a  proper  one  to  be  referred 
to  arbitration,  and  the  plaintiff  had  taken  out  a 
summons  for  that  purpose,  but  the  defendant 
opposed  it  and  compellea  the  plaintiff  to  set  down 
the  cause  for  trial,  but  when  it  came  on  for  trial 
it  was  referred  by  the  judge  to  an  arbitrator. 

Forbes,  Q.C.  (A.  Glm  with  him)  for  the  defen- 
dants.— This  action  has  not  been  prosecuted  mth 
due  diligence  within  the  meaning  of  the  4th 
section  of  the  Payment  of  Debts  Act  1859.  In 
Baker  y.  Guardians  of  BiRei-icay  Union  (9  L.  T. 
Eep.  N.  S.  486;  9  Jur.  N.  S.  1201;  33  L.  J.40, 
M.  C.)  it  was  held  that  this  Payment  of  Debts 
Act  1859  operated  as  a  Statute  of  Limitations 
with  respect  to  claims  made  after  th  J  prescribed 
time.  In  the  present  case  the  plaintm  allowea 
two  assizes  to  go  past,  and  did  not  give  notice  oi 
trial  until  more  than  six  months  after  the  com- 
mencement of  the  action,  and  then  only  after  tne 
defendants  had  taken  out  a  summons  to  dismiss 
the  action  for  want  of  prosecution. 

Day,  J.— In  this  case  the  plaintiff  had  a  clato 
against  the  defendants  in  respect  of  which  ne 
began  proceedings  within  the  time  limited  oy 
statute,  and  he  finally  succeeded  in  establiBhingm.^ 
claim  against  the  defendants,  and  obtained  ]«08' 
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ment  for  3301.  0«.  8d.,  and  I  am  of  opinion  that  he 
is  entitled  to  be  assisted  in  enforcing  that  judg- 
ment.  It  has  been  said,  and  very  properly  said, 
that  he  is  only  to  be  paid  if  he  has  urged  on  his 
proceedings  with  dne  diligence,  and  it  is  contended 
that  he  did  not  prosecute  his  claim  with  such  due 
diligence  as  would  entitle  him  to  succeed  in  the 
present  case.  I  do  not  stop  now  to  inquire  on 
whom  the  burden  of  proof  lies  in  proving  the 
prosecution  of  the  claim,  with  or  without  due 
diligence.  It  is  sufficient  now  to  say  that  I  am 
satisfied  that  the  plaintiff  has  proceeded  with  due 
diligence.  It  is  quite  true  he  might  have  given 
notice  of  trial  for  the  winter  assizes  of  1882,  or 
he  might  have  given  notice  of  trial  for  the  follow- 
ing spring  assizes,  but  he  failed  to  give  notice 
for  either;  he  did  give  notice  of  trial  for  the 
sommer  assizes,  but  that  was  only  after  a 
munmons  had  been  taken  out  by  the  defendants  to 
dismiss  the  action  for  want  of  prosecution.  Upon 
these  bare  facts,  I  should  have  thought  that  the 
plaintiff  had  failed  to  prosecute  his  claim  with 
due  diligence,  had  the  subject-matter  of  the  action 
been  of  such  a  nature  as  to  have  been  properly 
tried  at  assizes ;  it  was  clearly,  however,  a  case 
which  never  could  or  never  would  have  been  tried 
at  Nisi  Frius,  and  the  defendants  must  have 
known  that  it  would  have  been  sent  to  a  reference 
the  moment  it  was  mentioned  at  the  assizes. 
Having  regard  to  the  nature  of  this  claim,  the 
defendants  acted  very  recklessly  and  wrongly  in 
opposing  the  summons  to  refer ;  it  would  clearly 
have  been  a  waste  of  coats  to  urge  the  plaintiff  to 
tiy  the  action  at  Nisi  Prius.  "W^en  the  summons 
to  refer  was  heard,  the  plaintiff  had  only  three 
days  within  which  to  get  ready  for  trial  at  the 
winter  assizes  of  1882.  He  did  not  set  down  the 
action  for  trial  at  those  assizes,  and  I  am  of 
opinion  that  there  was  no  want  of  dne  diligence 
in  that.  On  the  10th  July  1882  the  defendants 
actoally  take  out  a  summons  to  dismiss  the  action 
for  want  of  prosecution,  and  the  plaintiff  then 
says, "  If  you  insist  on  going  to  the  assizes,  I  must 

F've  notice  of  trial,"  and  he  accordingly  does  so. 
must  say,  having  regard  to  the  character  of 
this  action,  that  it  was  not  an  action  which  the 
defendants  should  have  insisted  on  having  tried 
at  Nisi  PriuB,  and  I  think  that  the  plaintiff  has 
prosecuted  the  proceeedings  in  this  case  to  judg- 
ment or  final  settlement  "with  due  diligence," 
within  the  meaning  of  the  4th  section  of  the 
Payment  of  Debts  Act  1859.  I  am  of  opinion, 
th^«fore,  that  the  plaintiff  is  entitled  to  judgment 
on  this  special  case. 

Smith,  J. — I  am  of  the  same  opinion.  "We  have 
here  a  case  in  which  the  plaintiff  is  entitled  to  be 
paid  the  amount  of  his  judgment  for  1121. 19».  9(2. 
and  costs.  That  being  so,  it  is  said  he  is  not  to 
have  the  fruits  of  this  judgment,  on  the  ground 
that  he  has  not  prosecuted  his  action  with  due 
diligence.  Now  we  find  that  the  plaintiff  began 
his  action  within  the  proper  time  in  Nov.  1^1, 
and  upon  issue  being  joined  he  did  what  an  ordi- 
luny  person  would  nave  done  in  such  a  esse,  he 
took  out  a  summons  to  refer.  What  did  the 
defendants  doP  Relying,  no  doubt,  on  Clou)  v. 
Harper  (38  L.  T.  Hep.  N.  8.  269 ;  3  Ex.  Div.  198), 
they  thought  that  they  could  successfully  oppose 
the  matter  being  referred  to  an  arbitrator.  What 
does  the  plaintiff  then  do  P  He  sees  that,  if  the 
action  comes  on  for  trial,  a  reference  is  obvious, 
and  he  tries,  if  possible,  to  avoid  the  expense  of 


taking  all  his  witnesses  and  preparing  for  trial  at 
the  assizes,  and  he  undoubtedly  does  let  one  assize 
go  past.  I  do  not  think  it  is  reasonable  to  say 
that  he  was  bound  to  give  notice  of  trial  within 
the  three  days  after  his  summons  to  refer  failed ; 
and  again  he  is  still  holding  back  to  avoid  the 
expense  of  going  to  a  trial  at  Nisi  Prius,  when 
the  defendants  take  out  a  summons  to  dismiss  the 
action.  What  does  he  do  then  P  Well,  he  says, 
"  if  you  insist  on  incurring  all  this  exptense,  I  will 
go  to  trial  at  the  assizes,"  the  result  being  that  the 
whole  matter  is  referred  to  arbitration.  On  that 
arbitration  he  succeeds,  and  issues  a  writ  of  elegit, 
to  which  there  was  a  return  of  nvUa  bona ;  and 
now  he  comes  here  and  asks  for  the  remedy  to 
which  he  is  entitled,  and  the  defendants  say  he  is 
out  of  time.  I  think,  taking  into  consideration 
the  nature  of  his  claim,  that  he  has  prosecuted  that 
claim  with  due  diligence,  and  that  he  is  entitled 
to  the  mandamus  asked  for. 

Judgment  for  plaintiff.    Mandamus  granted. 

Solicitors  for  the  plaintiff,  Bolton,  Bobbins,  and 
Busk. 

Solicitors  for  the  defendants,   UUithonie  and 
Co.,  for  Bateson  and  Hutchinson,  Harrogate. 


Tuesday,  March  25. 

(Before  CoLERioaE,  C.J.  and  Stephen,  J.) 

Jakes  (app.)  v.  Wrviu,  (resp.).  (a) 

Publie  HeaUh  Act  1876  (38  *  39  Vict.  c.  65),  sa.  167, 
169 — Bye-laws — Notice  of  intention  to  erect  new 
buHdin^s  and  send  plans — Conviction  for  erecting 
new  buildings  without  notice — Question  of  fact. 

Bye-la/ws  were  made  for  the  borough  of  8.  under 
the  powers  given  by  sect.  34  qf  the  Locai  Govern- 
ment Act  1868.  This  Act  was  repealed  by  {he 
Publie  Health  Act  1876,  but  by  sect.  326  of  the 
latter  Act,  aU  bye-laws  dulj/  ma(2e  under  any  of 
the  Sanitary  Acts  by  this  Act  repealed,  and  not 
iticoHsistent  with  any  of  the  provisions  of  this 
Act,  shall  be  deemed  to  be  bye-laws  under  that 
Act. 

The  27th  bye-law  provided  that  every  person  who 
intended  to  erect  any  new  building  should  give 
one  tnotUh's  notice  of  such  intention,  and  send  in 
a  plan  of  the  works  to  the  surveyor  for  ilie  urban 
sanitary  authority. 

The  Slst  bye-law  provided  that,  if  the  owner  or 
person  itUending  to  construct  any  new  building 
fail  to  give  the  required  notices,  or  construct,  or 
cause  to  be  constructed,  any  buildings  contrary  to 
the  provisions  of  any  of  the  said  bye-laws,  he 
shaU  be  liable  for  each  offence  to  a  penaMy  nU 
exceeding  52.,  and  he  shall  pay  a  further  sum  not 
exceeding  40«.  for  each  day  su^h  buildings  shall 
continue  or  remain  contrary  to  the  said  provision. 
The  appellant  contended  tiMt  he  was  not  bound 
to  give  notice  or  send  a  plan  of  alterations 
lie  proposed  to  make  in  his  house,  as  tJie  aJtera- 
tions  inerely  consisted  in  raising  the  old  walls  a 
story  higher,  but  he  sent  a  plan,  as  he  said,  at 
a  matter  of  courtesy.  This  plan  was  disapproved 
of,  and  notice  of  such  disapproval  was  sent  to 
the  appellant,  but  he  went  on  with  tJie  buildings. 
He  was  then  summoned  by  the  respondent,  who 
was  the  surveyor  for  the  urban  sanitary  autho- 
rity, for  negleetitig  to  give  notice  and  send  plans 
as  required  by  the  bye-laws. 

(<i)  Beportcd  by  Hixbt  Lbmh,  Esq.,  VtnJttef-UrlAM.  . 
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The  learned  magistrate  faimd  that  the  stnteture 
ivaa  in  fact  a  eomfortaole,  good-looking  dtcelling- 
houae,  which  previously  it  i»a»  not.  He  dUo  found 
aa  a  fact  thai  the  old  building  waa  partly  mMed 
dmm  to  the  ground  floor,  and  that  the  butldinga 
erected  on  the  aite  thereof  formed  a  new  building 
intended  for  occupation,  and  that  they  were  not 
adapted  for  personal  occupation  previously,  and 
thai  they  were  a  "  new  bunding  "  xcithin  sect.  159 
of  the  Public  Health  Act  1875. 

T?te  appellant  teas  convicted  and  fined  40s.  and 
costs,  and  a  further  sum  of  20s.  for  each  day  the 
tcwfe  should  continite  or  remain  cotitrary  to  the 
arovisions  of  the  said  bye-laws, 
teld  (affirming  the  conviction),  thai  the  question 
whether-  the  alterations  constituted  a  "  new 
Iniilding"  teas  a  qtieatlon  of  fact  for  the  inagis- 
trate  to  decide,  and  that  he  had  deaided  aa  a  fact 
that  they  did  eoiistitute  a  "  new  Intildlng,"  and 
that  the  penalty  of  bl.  was  vayaMe  in  addition  to 
the  penalty  of  40».  a  day,  though  the  information 
la  id  against  th-e  appellant  tras  only  for  not  having 
given  the  notice  and  plans  under  the  27Wi  bye- 
laic. 

Case  stated  under  42  &  4.S  Vict.  c.  49,  by  the 
stipendiary  magistrate  for  the  borough  of 
Swansea : — 

1.  Upon  the  hearing  at  the  police  court  at 
Swansea,  on  the  31st  Jan.  1884,  of  a  certain 
summons,  upon  an  information  laid  on  the  23rd 
Jan.  1884,  by  the  respondent,  who  is  the  surveyor 
for  the  urban  sanitary  authority  of  the  district  of 
the  borough  of  Swannea,  against  the  said  appel- 
lant under  the  bye-laws  made  by  the  local  board 
of  health  for  the  district  of  Swansea,  under  the 
Local  Government  Act  1858,  s.  34,  that  the  said 
appellant,  on  the  23rd  Nov.  1883,  at  the  town  of 
Swansea,  in  the  said  borough,  had  not  given  one 
month's  notice  to  the  urban  sanitary  authority 
for  the  borough  of  Swansea  of  his  mtention  to 
erect  a  certain  new  building,  situate  in  Dynevor- 
place  in  Swansea  aforesaid,  by  writing  delivered 
to  the  local  surveyor,  or  left  at  his  office,  and  at 
the  same  time  had  not  left,  or  caused  to  be  left, 
at  the  said  office  a  plan  and  section  of  the  whole 
of  the  ground  belonging  to  such  new  building, 
and  of  the  ground  and  cellar  floor  of  such  in- 
tended new  building,  drawn  to  a  scale  of  not  less 
than  one  inch  to  everv  eight  feet,  showing  the 
position,  form,  and  dimensions  of  the  several 
parts  of  such  buildings,  and  of  the  water-closet, 
privy  cesspool,  ashpit,  well,  and  other  appur- 
tenances, accompanied  by  a  description  ol  the 
intended  mode  of  drainage  and  means  of  water 
supply,  and  had  not  at  the  same  time  left  a  block 
plan  drawn  to  a  scale  of  not  less  than  one  inch  to 
every  forty-four  feet,  showing  the  position  of  the 
properties  immediately  adjoining,  the  width  and 
level  of  the  street  m  front  of  the  intended 
building  (such  street  being  previously  approved 
by  the  said  anthority)i  the  level  of  the  lowest 
floor  of  the  intended  building,  and  of  the  yard  or 
ground  belonging  thereto. 

2.  I  convicted  the  said  appellant,  and  fined  him 
408.  and  costs,  and  a  further  sum  of  20«.  for  each 
and  every  day  during  which  such  work  should 
continue  or  remain  contrary  to  the  provisions  of 
the  bye-lawB. 

3.  It  was  proved  before  me  that  the  premises 
in  question  were  used  and  occupied  as  a  public- 
house,  known  by  the  sign  of  the  "  Old  Swan  Inn," 


and  were  situate  on  the  comer  of  Gower-street, 
facing  south,  and  to  Dynevor-place  facing  west. 
The  inn  itself  fronted  to  and  opened  into  Gower- 
street.  The  longer  frontage,  namely,  to  Dynevor- 
place,  comprised  the  side  wall  of  the  inn  itself, 
and  beyond  it  a  line  of  outbuildings  running 
farther 'up  that  place  northwards. 

4.  It  was  proved  by  the  respondent,  who  is 
the  official  surveyor  for  the '  borough,  that  in 
November  last  he  saw  alterations  and  building 
in  progress  on  the  said  premises  belonging  to 
the  Old  Swan ;  that  an  old  garden  wall  between 
those  premises  and  the  houses  in  Dynevor-place 
had,  in  some  places  between,  been  taken  down  to 
the  foundation  and  rebuilt,  and  a  suite  of  rooms 
erected  above  it,  through  which  and  the  Old  Swan 
premises  there  was  an  internal  communication, 
and  that  an  old  lean-to  facing  Gower-street  bad 
been  raised  and  a  room  erected  above  it. 

That  on  the  23rd  Nov.  the  respondent  wrote 
the  appellant  a  letter,  of  which  the  followins;  is 
a  copy : 

Swanae*.  Nov.  23rd,  1883. — Sir,  I  beg  to  inform  yoa 
HaA  no  plans  having  yet  been  approrra  by  the  works 
committae  for  the  atterationa,  &o.  yon  an  now  carryinjr 
oat  at  the  Old  Smn  pnblie-honse,  Dynaror-plaoe,  I  must 
Teqneat  that  all  building  operations  be  suspended  mtil 
snoh  plans  have  been  approred  by  the  sud  oom- 
mitiee.— Toon  tmly,  B.  H.  W  tvill,  Boion^  Snrwmjat. 

That  on  the  27th  Nov.  he  (the  respondent) 
received  a  reply  to  that  letter,  of  which  the 
following  is  a  copy : 

Swansea,  Nov.  27th,  1888. — Sir,  In  reply  to  yonr  letter 
I  beg  to  stete  that,  had  £  thought  yon  ware  entitled  to  » 
plan,  I  would  at  onoe  have  supplied  it,  but  from  past 
expurienoe  of  the  same  nature,  and  from  a  oarefnl  study 
of  the  borough  bye-laws,  I  was,  and  am  still,  under  ih« 
ImpreBsion  that  you  are  not  entitled  to  a  plan,  beoanse 
the  work  I  am  carrying  on  is  raising  the  ola  walls  a  story 
higher.  I  however,  as  a  matter  ol  oonrtesy,  send  joa 
the  plan  yon  deaire,  and  as  the  alterations  aie  an 
undoubted  improvement,  I  trust  that  no  unneoesaaiy 
obstacles  will  be  created. — ^Tours  truly,  T.  M.  Jakxs. 

5.  That  on  the  5th  Dec.  notice  was  served  upon 
the  appellant  from  the  urban  sanitary  authority 
disapproving  the  plan  deposited  by  him. 

6.  That  no  notice  of  intention  to  erect  the 
buildings  was  given  by  the  appellant  as  required 
under  the  bye-laws. 

7.  That  before  I  gave  my  decision  I  viewed  the 
said  premises,  and  found  a  great  and  material 
difference  and  alteration  was  to  be,  and  indeed 
had  been,  niade  between  the  old  buildings  and  the 
present  ones. 

8.  There  was,  according  to  the  plan,  an  office  at 
the  north  end,  a  fruiterer's  store  where  there  had 
been  stables;  there  was  a  first  floor  with  bed- 
rooms where  there  had  been  none,  and  also  a 
sitting-room,  and  that  the  former  water-closet 
had  been  taken  down,  and  the  uses  of  the  area 
occupied  by  the  old  buildings  extensively  altered 
and  diverted  to  other  uses. 

9.  That  after  the  plan  had  been  disapproved, 
the  construction  had  been  modified,  and  the 
gpround  floor  somewhat  more  resembled  what  -it 
previously  had  been,  but  is  still  substantially  and 
materially  altered. 

10.  And  I  find  that  the  structure  is  an  expen- 
sive one,  and  is  in  fact  a  comfortable  good- 
looking  dwelling-house,  which  previously  it  was 
not. 

I  find,  as  a  fact,  that  the  old  building  was 
partl;f  pulled  down  to  the  ground  floor,  and  the 
oaild[uLgs  erected  on  the  site  thereof  form  a  new 
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bnilding  intended  for  occupation  by  men  and 
women,  and  that  tiley  were  not  adapted  for  per- 
sonal occupation  previously,  and  that  they  now 
come  within  the  definition  of  a  new  building  as 
enacted  by  sect.  159  of  the  Pnblio  Health  Act 
1875. 

11.  By  sect.  157  of  the  same  Act  power  is  gfiven 
to  make  bye-laws  with  respect  to  the  structure  of 
walls,  roofis,  and  chimneys  of  new  buildings,  and 
for  securing  stability,  and  the  prevention  of  fires, 
and  for  purposes  of  health. 

And  by  sect.  326  of  the  same  Act  the  bye-laws 
duly  made  prior  to  that  Act  are  to  be  deemed  to 
be  bye-laws  under  that  statute,  provided  they  are 
not  inconsistent  with  any  of  its  provisions. 

12.  The  solicitor  who  appeared  for  the  appel- 
lant contended  that  the  buildings,  though  new  in 
fact,  were  not  new  from  a  legal  point  of  view, 
and  were  not  erected  in  contravention  of  the  said 
bye-laws,  inasmuch  as  they  were  erected  on  the 
lines  of  the  old  walls  and  on  the  old  foundations, 
and  did  not  extend  or  protrude  farther  into  the 
street  than  they  did  before,  and  he  adduced  the  case 
of  Sh-iel  V.  Mayor  of  Sunderland  (tibi  infra)  in 
support  of  his  contention.  But  I  held  that,  though 
the  said  bye-law  was  made  prior  to  the  passing  of 
the  Public  Health  Act  1875,  it  is  to  be  read  and  in- 
terpreted by  the  light  of  the  interpretation  clause 
therein  contained,  and  that  that  clause  and  the 
case  of  Hobba  v.  Danee  (ubi  infra)  warranted  me  in 
so  construing  the  bye-law,  and  that,  being  madepi'o 
bono  publico,  I  was  bound  to  put  thereon  a  liberal 
constmction,  in  conformity  with  the  latest  statu- 
table definition  and  the  most  recent  judgment  of 
the  High  Conrt  on  the  same  subject-matter.  I 
therefore  convicted  the  appellant  in  the  penalty 
above  mentioned. 

If  this  honomvble  court  should  be  of  opinion 
that  I  was  right  in  so  holding  and  convicting  the 
appellant  as  aforesaid,  the  said  conviction  is  to 
stand ;  but,  if  wrong,  the  said  conviction  to  be 
quashed. 

Bye-law  No.  27  provided  that  every  person  who 
intended  to  erect  any  new  building  should  give 
one  month's  notice  to  the  surveyor  for  the  urban 
authority  of  such  intention,  and  at  the  same  time 
should  leave  at  his  office  detailed  plans  and  sec- 
tions of  such  new  building. 

Bye-law  No.  31  provided,  amongst  other  things, 
that,  if  the  owner  or  person  intending  to  construct 
any  new  building  fail  to  give  the  required  notices, 
or  construct,  or  cause  to  be  constructed,  any 
buildings,  Ac,  contrary  to  the  provisions  of  any 
of  the  said  bye-laws,  he  shall  be  liable  for  each 
offence  to  a  penalty  not  exceeding  52.,  and  he 
shall  pay  a  further  sum  not  exce^ing  40s.  for 
each  day  such  buildings  shall  continue  or  remain 
contrary  to  the  said  bye-laws. 

Laioranee  for  the  appellant. — This  is  a  case  in 
which  the  appellant  was  charged  with  construct- 
ing a  new  building  without  complying  with  the 
provisions  of  the  27th  bye-law.  I  submit  that  the 
magistrate  had  no  power  to  convict  in  this  case. 
The  building  does  not  infringe  the  bye-law  in  anj 
w^.  Bj  the  27th  bye-law,  under  which  this 
inrormation  is  laid,  one  month's  notice  is  required 
to  be  given  to  the  local  board  by  any  person  about 
to  erect  a  building.  There  is  nothing  in  this  bye- 
law,  except  that  the  person  should  send  a  notice 
and  plan  of  the  proposed  building.  Then  bye- 
law  31  provides  penalties  for  the  constructing  of 


any  buildings  contrary  to  the  provisions  of  any 
of  the  said  bye-laws;  so  that  if  a  person  con- 
stmots  works  which  infringe  these  provisions  he 
is  liable  to  a  penalty  of  52.,  and  a  fine  of  408.  a 
day;  but  the  magistrate  has  here  sentenced  a 
man,  who  is  only  cnar|!;ed  with  the  one  offence  of 
not  having  given  notice,  with  the  penalties  pro- 
vided for  the  two  offences.  [Siephbn,  J. — What 
the  magistrate  has  done  is  equivalent  to  putting  a 
rent  of  3652.  a  year  on  the  appellant.]  Yes,  and 
he  must  either  pay  this  or  pml  his  house  down. 
[The  learned  counsel  then  read  sect.  158  of  the 
Public  Health  Act  1875.]  Bye-laws  made  under 
these  powers  are  bad,  which  authorise  the  pulling 
down  of  houses  unless  notice  is  sent  in : 

Batteriley  v.  Burr,  U  L.  T.  Bep.  N.  S.  565;   4 

H.  &,  C.  523  ; 
BaU  T.  Niwon,  32  L.  T.  Bep.  N.  S.  87;  L.  Bep.  10 

Q.  B.  152 ; 

The  construction  of  the  3lBt  bye-law  is  much  to 
the  same  efiect.  I  submit  there  was  no  power 
nor  jurisdiction  in  the  magistrate  to  convict  a 
man  of  two  offences  when  the  information  is  for 
but  one  offence.  Sect.  10  of  Jervis's  Act  (11  &  12 
Vict.  c.  43)  provides  that  every  complaint  shall 
be  for  one  matter  of  complaint  only,  and  not  for 
two  or  more  matters  of  complaint,  and  every  in- 
formation shall  be  for  one  offence  only,  ana  not 
for  two  or  more  offences.  The  conviction  goes  on 
to  sav,  "  I  convicted  him  in  a  further  sum  of  20a.  a 
day  for  every  day  during  which  such  work  should 
continue  or  remain  contrary  to  the  provisions  of 
the  said  bye-laws."  I  submit  that,  according  to 
Shiel  V.  Mayor  of  Sunderlwiid  (6  H.  &  N.  796;  30 
L.  J.  215,  IrL  C),  this  is  not  a  new  building ;  but 
even  if  this  is  not  so,  I  submit  that  the  convic- 
tion is  bad,  as  the  appellant  was  charged  only 
with  the  one  offence. 

Limdey  Smiih,  Q.C.  and  Bryninior  Jones  for  the 
respondent. — The  appellant  contended  that  he  was 
not  bound  to  send  in  a  plan,  as  the  building  was 
not  a  "  new  building."  By  sect.  159  of  the  Public 
Health  Act  1875  the  re-erecting  of  any  building 
pulled  down  to  or  below  the  ground  floor,  or  of 
any  frame  building  of  which  only  the  framework 
is  left  down  to  the  ground  floor,  or  the  conversion 
into  a  dwelling-house  of  any  building  not  origi- 
nally constructed  for  human  habitation,  shall  oe 
considered  the  erection  of  a  new  building.  There 
is  nothing  to  show  that  a  new  building  added  to 
an  old  building  is  not  a  "  new  bnilding "  within 
this  section.  The  mere  fact  that  the  building  is 
on  the  old  lines  is  not  sufiicient  to  prevent  its 
being  a  "  new  building."  The  magistrate,  having 
before  him  the  cases  of  Shiel  v.  Mayor  of  Sunder- 
land {id)i  mm.)  and  Hobbs  v.  Banee  (29  L.  T.  Rep. 
N.  S.  687;  L.  Rep.  9  C.  P.  30;  43  L.  J.  62,  C.  P.; 
22  W.  R.  90),  said  that  he  found  as  a  fact  that  the 
building  was  a  "  new  building  " : 

Set  V.  Qregory,  5  B.  A  Ad.  555. 
It  is  entirely  a  question  of  fact  for  the  magistrate 
to  decide  what  is  or  is  not  a  "  new  building  " : 

Bmt.  FMfitrd,  10  L.  T.  Bep.  N.  S.  346;  10  Jnr. 

N.  S.  522 ;  33  L.  J.  122,  M.  0.;  12  W.  B.  nS; 
Beg.  V.  Dayman,  7E.  &  £.  672;  26  L.  J.  128,  M.  C. 

In  Baker  v.  Mayor  of  Portimouth  (37  L.  T.  Rep. 
N.  S.  822;  3  Ex.  Div.  167;  47  L.  J.  223,  Ex.)  the 
Court  of  Appeal,  held  (affirming  the  judgment  of 
the  Exchequer  Division),  that  tne  power  to  make 
provision  as  to  removing,  altering,  or  pulling 
down    buildings  was    not   confined  to  bye-lawa 
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relating  to  strujbture,  but  ;piiight  be  extended  to 
(ind  incorporated  in  bye-laws  as  to  notice  and 
deposit  of  planb.  In  the  first  place,  this  is  a  new 
building  in  fact ;  in  the  second  place,  it  is  a  new 
building  within  "the  meaning  of  the  159th  section 
of -the  Public  Health  Act  1876. 

O9LERID6E,  C.J. — These  are  strong  powers,  but 
to  carry  out  the  objects  of  the  Act  strong  powers 
are  necessary.  I  agree  with  the  opinion  expressed 
by  tho  judges  in  the  Divisional  Court  and  in  the 
dourt  of  Appeal  in  the  case  of  Baker  v.  Mayor 
of  PoHtmouth  (uhi  sup.).  When  a  structure  is 
turned  from  an  old  into  a  new  building,  then  the 

e)wera  gi'Ven  by  these  bye-laws  apply.  The  bye- 
ws  themselves  were  made  under  the  powers 
given  by  the  34th  section  of  the  Local  Grovern- 
ment  Act  1858,  and,  though  ttat  Act  was  repealed 
by  the  ■public  IBealth  Act  1875,  it  was  provided 
by  sect.  326  of  the  latter  Act  that  all  bye-laws 
jODUkde  'under  any  Sanitary  Act  repealed  by  that 
Act  shall  be  deemed  to  be  bye-laws  under  that 
Act.  Men  may  build  in  the  country  as  much  as 
thev  like,  but  in  towns,  where  considerations  of 
health  and  other  things  have  to  be  taken  into 
account,  there  must  be  strong  measures  adopted 
for  the  purpose  of  compelling  them  to  perrorm 
their  stiittntory  obligations.  With  regard  to  the 
faets'bf.  this  particular  case,  the  appellant  was 
sunmoLOped  for  not  having  given  one  month's 
notice  liT writing  to  the  urban  sanitary  authority 
for  the  borough  of  Swansea  of  his  intention  to 
erect  a  certain  new  building^  and  also  for  not 
having  sent  a  plan  and  section  of-  the  proposed 
alterations  as  required  by  the  bye-laws  of  the 
borough.  It  appeared  that  on  the  23rd  Nov. 
1883  the  respondent  sent  a  letter  to  the  appellant, 
stating  that  no  plans  had  been  sent  in  by  the 
mpellant ;  in  answer  to  this  the  appellant  wrote 
that,  inamnuch  as  he  was  merely  raising  the  old 
walls  a'  story  higher,  he  did  not  think  that  he 
was  bound  to  sena-ina  plan,  but  at  the  same  time 
he  sent  in  a  plan,  as  ne  said,  out  of  courtesy. 
This  plan  was  disapproved  of,  and  notice  of  such 
disapproval  was  served  on  the  appellant.  In 
spite  of  this  disapproval,  and  in  defiance  of  the 
local  board,  the  appellant  went  on  with  the  build- 
ing, and  then  he  is  summoned  by  the  local  board 
for  not  having  given  a  month's  notice  as  required 
by  the  27th  bye-law.  Then  bye-law  31  provides 
that  if  the  owner  or  person  intending  to  construct 
any  new  building  fail  to  give  the  required 
notices,  or  construct,  or  cause  to  be  constructed, 
any  buildings  contrary  to  the  provisions  of  any 
of  the  said  bye-laws,  he  shall  be  liable  for  each 
offence  to  a  penalty  not  exceeding  bl.,  and  he  shall 
pay  a  further  sum  not  exceeding  40«.  for  each  day 
such  buildings  shall  coptipue  or  remain  contrary 
to  the  said  provision.  In  the  present  case  the 
appellant  omitted  to  send  plans,  and  he  is  sum- 
moned for  that  omission.  The  questions  which 
arise  in  the  CMe  are,  '  firat, '  was  this  a  new 
building?  and  secondly,  if  so,  was  the  appellant 
liable  to  the  penalties  imposed  by  the '  31st  bye- 
law  ?  Now  the  question,  whether  a  building  is  a 
new  building  or  not,  has  been  decided  over  and 
over  again  to  be  a  question  of  fact ;  it  is  a  question 
of  degree.  For  instance,  if  a  building  were 
nearly  all  taken  away  and  then  rebuilt,-  it  clearly 
would  be  a  new  building ;  on  the  other  hand,  it 
is  quite-  clear  that  by  a  small-  addition  of,  saj',  a 
door,  the  building  would  not  thereby  become  a 
new  building.    Between  these  two  extreme  cases 


there  may  be  thousands  of  cases,  and  it  would  be 
impossible  to  give  a  definition  in  each  particular 
case  as  to  what  ie,  or  is  not,  a  new  bnilaing ;  and 
it  must  be  left  to  the  discretion  of  each  ^udge  to 
decide  for  himself  what  is  a  new  buUdtng.  So 
that  the  question  i^  aad^-iBast  be  a  question  of 
fact ;  there  are  flCfveral  decisions  to  this  effect. 
Now  what  -has  the  magistrate  found  here?  In 
paragraph  10  of  the  case  he  find3,  B#.a  question 
of  fact,  that  the  alterations  in  ques^.ioD  consti- 
tuted "a  new  building"  within  the  meaning  of 
the  159th  section  of  the  FabUc  Health  Act 
1875.  (a)  To  my  mind  it  is  clear  what  the  ntagis- 
trate  intended  to  do.  He  hafi:«et  out  the  facts  of 
the  case,  which  raise  the  qdestion  of  degree,  aad 
he  says  that  on  these  facts  he  finds  "  as  a  fact " 
that  the  building  wa^ar  new  building,"  and  that 
being  so,  ^kh  th^ -^st  bye-law  applies,  and  the 
judgment  S'lWBtainable.  Mr.  Lawirence  has  con- 
tended that  this  '31st  bye-law  is  to  be  broken  up, 
that  if  a  man  does  build  without  depositing  plans, 
he  commits  only  age  oSence,  and  renders  himself 
liable  to  only  one  penalty.  The  word  "  further  " 
in  the  bye-law  identifies  the  sum  to  be  paid  with 
the  foregoing  penalty,  therefore  the  penalty  of  5/. 
is  to  be  paid  in  addition  to  the  penalty  of  40<.  a 
day ;  and  in  the  case  of  Baker  v.  Mayor  of  Portt- 
mouth  (ubl  sup.)  it  was  decided  that  the  power  to 
make  provision  as  to  removing,.altering,  or  palling 
down  buildings  was  not  confised  to  bye-laws 
relating  to  structure,  but  might  be  extended  to 
and  incorporated  in  bye-laws  as  to  notice  and 
deposit  of  plans.  For  these  reasons  I  am  of 
opinion  that  the  judgment  of  the  leam^  magis- 
trate was  right. 

SiEPHEif,  J. — ^I  entirely  agree  with  my  Lord's 
judgment,  and  I  should  only  repeat  what  he  bas 
said  if  I  were  to  deliver  a  separate  judgment. 
Judgment  for  respotident.    Conviction  afinmt 
■with  costs. 

Solicitors  for  the  appellants.  Smith  and  Xoir- 
rence. 

Solicitors  for  the  respondent,  Sharpe,  Parker, 
and  Co. 


QUEEN'S  BENCH  DIVISION,  IN  BAKK- 

EUPTCY. 

Wednesday,  June  11. 

(Before  Cave,  J.) 

Be  W.  AND  J.  LVDFOSD.  (5) 

Special  case — Sheriff's  costs  of  execution — Poundage 

— "  Iructtious  process." 
A  writ  of  fieri  facias  being  issued  against  the 
debtors  on  tlie  16th  Jan.,  the  sheriff  levied  ete- 
etition  on  the  17th,  and  remained  in  possession 
wUil  the  21st.  The  debtors  filed  their  petOipn  on 
the  20th  of  the  same  month,  and  the  sher^  de- 
livered possession  of  their  goods  to  the  offieM 
receiver. 
Held,  that  the  sheriff  was  not  entitled  topowidage, 

(a)  Seot.  159  of  the  PnbUe  HwUk  Aot  1875  poridas 
that  "for  t^e  pnrpoMs  of  this"  Aot  the  re-«r«oba(oI 
any  btiildiiig  pulled  down  to  or  bdow  the  gronno  floor, 
or  of  any  frame  bnildinj^  of  wbioh  only  the  frame  »»» 
ia  left  down  to  the  gronnd  floor,  or  the  oon-rvnoo  mto  » 
dweUina-hoase  of  any  btiilding  not  originally  oon- 
Btmotea  for  hnman  habitatKni,  or  the  oonTersioD  am 
more  than  (me  dwellinff-hoDse  of  a  building  onginauy 
oonstruofad  aa  one  dweOing-lioiue  only,  uall  ■>*  *""' 
sidered  the  erection  of  a  new  bnildmg. 

(i)  Beported  hy  J.  E.  Vikcikt,  E«q,  B»nliter-«t-I*w. 
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at  there  had  been  no  $ah  or  realisation  of  Hie 

pn^pertj). 
This  tras  a  special  case  stated  for  the  opinion  of 
theHif^  Coart,  pursuant  to  sect.  97  of  the  Bank- 
ruptcy Act  1883,  by  the  judge  of  the  County 
Court  of  Warwickshire,  holden  at  Birmingham, 
in  the  following  terms : — 

1.  miis  is  a  special  case  stated  for  the  opinioa 
of  the  High  Court,  on  the  application  of  >the 
official  receiver,  with  the  consent  of  the  Sheriff  of 
Warwickshire,  in  the  matter  of  an  application  by 
the  sheriff  for  the  costs  of  an  execution  levied  by 
bim  on  the  goods  of  the  above-named  debtor. 
For  the  purposes  of  this  case  the  official  receiver 
is  to  be  deemed  to  be  the  appellant  and  the  sheriff 
is  to  be  deemed  to  be  the  respondent. 

2.  On  the  16th  Jan.  1884  a  writ  of  fieri  facias 
TfBS  lodged  by  a  jndgpment  creditor  with  the 
Sheriff  of  Warwickshire.  By  the  said  -writ,  the 
nheriS  was  directed  to  levy  on  the  goods  and 
chattels  of  the  judgment  debtors,  William  Ludford 
smd  John  Ludford,  the  sum  of  138{.  18«.,  and 
2L  2«.  8d.  for  costs,  and  also  interest  on  1381. 18«. 
at  i  per  cent,  per  annum,  from  the  16th  Feb.  1884 
until  payment. 

3.  On  the  17th  Jan.  1884  the  sheriff  levied  on  the 
goods  and  chattels  of  the  said  judgment  debtors, 
at  two  separate  places,  namely,  at  Wilnecot  and 
at  Tamworth,  and  remained  in  possession  till  the 
2l8t.  Jan.  1884.  The  said  goods  and  chattels  con- 
sisted of  household  furniture,  tools,  and  stock-in- 
trade. 

4.  On  or  about  the  20th  Jan.  1884,  the  said 
judgment  debtors  filed  a  petition  in  bankruptcy  in 
this  court,  and  on  the  2l8t  Jan.  1884  a  receiving 
order  was  made  against  the  said  judgment 
debtors. 

5.  On  the  said  21st  Jan.  1884  notice  that  the 
receiving  order  had  been  made  was  served  on  the 
sheriff,  and  the  sheriff,  pursuant  to  sect.  46  of  the 
Bankruptcy  Act  1883,  delivered  up  to  the  official 
receiver  the  goods  and  chattels  of  the  said  judg- 
ment debtors  which  he  had  taken  in  execution. 

6.  The  sheriff  claims  that  he  is  entitled  under 
$ect.  46  to  the  following  costs  of  execution, 
namely :  Levy  fee,  11.  Is. ;  mileage,  18«. ;  pos- 
session money  (two  men,  six  days),  ol. ;  poundage, 
■H.  12».  5d. 

7.  The  official  receiver,  on  behalf  of  the  debtors' 
estate,  contends  that  as  there  as  been  no  sale  or 
realisation,  the  sheriff  is  not  entitled  to  poundage, 
but  admits  the  validity  of  the  remaining  charges. 
The  goods  seized,  after  allowing  to  the  bank- 
rupts articles  to  the  value  of  20Z.,  as  provided  by 
i-ect.  44  of  the  Bankruptcy  Act  1883,  realised  the 
sum  of  72Z.  9«.  lid. 

The  Question  for  the  opinion  of  the  Hisrh  Court 
is  whetner,  under  the  circumstances  stated,  the 
ishertff  is  entitled  to  poundage.  If  the  High 
Court  be  of  opinion  ihat  the  sheriff  is  so  entitled 
it  is  ordered  that  the  sum  claimed  for  poundage 
be  a  charge  on  the  goods  delivered  up  by  the 
sheriff  to  the  official  receiver.  If  the  High  Court 
Ijc  of  the  contrary  opinion  it  is  ordered  that  the 
application  of  the  sheriff  claiming  poundage  be 
dismissed.  The  costs  of  and  incidental  to  this 
application  and  case  shall  be  in  the  discretion  of 
the  High  Court. 

Chalmers  for  the  official  receiver. — The  question 
■  is  what  the  meaning  of  the  words  "  costs  of  exe- 
cntion"  is  in  the  two  sub-sections  (1  and  2)  of 
Vol.  LI,  N  8.,  1302. 


sect.  46  of  the  Bankruptcy  Act  1883.  By  sub- 
sect.  1  it  is  enacted  that  "  where  the  goods  of  a 
debtor  arc  taken  in  execution,  and  liefore  the  sale 
thereof  notice  is  served  on  the  sheriff  that  a 
receiving  order  has  been  made  against  the  debtor, 
the  sheriff  shall,  on  request,  deliver  the  goods,  to 
the  official  recei\'er  or  trustee  under  the  order, 
but  the  costs  of  the  execution  shall  be  a  charge 
on  the  goods  so  delivered,  and  the  official  receiver, 
or  trustee  maj-  sell  the  goods,  or  an  adequate  part 
thereof  for  the  purpose  of  satisfying  the  charge." 
By  sub-sect.  2  it  is  provided  that  "  Where  the 
goods  of  a  debtor  are  sold  under  an  execution  in 
respect  of  a  judgment  for  a  sum  exceeding  twenty 
pounds,  the  sheriff  shall  deduct  the  costs  of  the 
execution  from  the  proceeds  of  the  sale,  and 
retain  the  balance  for  fourteen  days,  and  if  within 
that  time  notice  is  served  on  him  of  a  bankruptcy 
petition  having  been  presented  against  or  by  the 
debtor,  and  tne  debtor  is  adjudged  bankrupt 
thereon,  or  on  anv  other  petition  of  which  the 
sheriff  has  notice,  the  sheriff  shall  pay  the  balance 
to  the  trustee  in  the  bankruptcy,  who  shall  bo 
entitled  to  retain  the  same  as  against  the  execu- 
tion creditor,  but  otherwise  be  shall  deal  with  it 
as  if  no  notice  of  the  presentation  of  a  bank- 
ruptcy petition  had  been  served  on  him."  I  con- 
tend that  the  words  are  used  in  different  senses  in 
the  two  sub-sections,  and  that  the  first  is  specially 
applicable  to  cases  in  which  there  is  no  sale. 
Poundage,  on  the  other  hand,  is  in  the  nature  of 
payment  by  results,  and  does  not  become  due 
until  the  judgment  creditor  has  obtained  his 
money,  and  has  it  in  his  hand : 

B.  V.  Bobinton  (1835),  2  C.  M.  &  B.  331 ; 
MiUt  V.  Harris,  12  C.  B.  N.  S.  S50. 

Willis,  Q.C.  (with  him  ilaeaskie)  for  the  sheriff. 
— I  admit  that  unless  a  bankruptcy  or  something 
else  intervenes,  poundage  is  only  |)ayable  on  a 
fructuous  process. 

Chalmers. — In  Miles  v.  Harris  (ubi  mm.)  the. 
proceedings  were  irregular,  and  it  was  held  that 
on  that  ground  poundage  was  not  payable ; 
a  fortiori,  therefore,  it  is  not  payable  where  the 
sheriff  is  stopped  by  the  vis  major  of  the  law : 

.     Re  Crayerafl,  38  L.    T.   B«p.  N.   S.  364;    8  Ch. 
Div.  886. 

Willis,  Q.C. — The  new  law  means  to  improve  the 
position  of  the  sheriff  in  eases  of  this  kind.  Under 
the  old  law,  but  for  Re  Craycraft  {nhi  swp.),  there 
would  have  been  some  difficulty  in  proving  that 
the  sheriff  was  entitled  even  to  his  expenses. 
The  second  sub-section  referred  to  speaks  of 
"costs  of  execution,"  and  therefore  if  this  had 
occuired  after  the  sale  there  would  have  been  no 
doubt  upon  the  matter.  The  question  is  whether 
the  same  phrase  was  used  in  a  different  sense  in 
two  successive  sub-sections.  By  7  Will.  4,  s.  55, 
provision  is  made  for  the  bailiff.  Poundage 
dates  to  24  Eliz.  s.  4.  The  fees  under  the  Act  of 
Will.  4,  are  for  the  bailiff  only,  and  until  the 
sheriff  got  poundage  he  got  nothing  at  all.  This 
section  is  meant  to  improve  the  position  of  the 
sheriff.  [Cave,  J.— ^Vhy  should  he  be  in  a  better 
position  here  than  where  the  writ  is  set  aside  for 
irregularity  ?  What  do  you  say  is  the  scale  upon 
which  the  poundage  is  to  be  ascertained  P]  In 
some  cases  there  mi^ht  be  difficulty,  but  Id  ctirtum 
est  quod  certum  reddi  latest,  and  here  there  is  no 
difficulty  in  ascertaining  the  sum  on  which  the 
pound.igc  is  due.  r^  t 
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JfoeoaKte.— ITiTm  v.  Han-ia  (ubi  sup.)  was  amis- 
rmding  of  the  statute  of  Elizabeth,  and  is  directly 
contnuT'  to  Bawttome  v.  WUKamton  (4  Manle  & 
SdwTn,  256).  The  words  "  costs  of  execution  " 
have  Men  erplained  in  Armitage  v.  Jes»op  (2  C.  P. 
12),  and  inclnde  poundage  ;  and  in  equity  pound- 
aee  seems  to  have  been  allowed  in  cases  of  this 
kmd. 

Cate,  J. — I  am  of  opinion  that  the  arguments 
which  have  been  adduced  on  behalf  of  the  official 
receiver  must  be  allowed  to  prevail.  The  general 
proposition  of  law  is  undoubtedly  that  the  sheriff 
IB  entitled  to  poundage  when,  and  when  only,  he 
has  got  the  money  in  his  hand  and  has  paid  it 
over  to  the  execution  creditor.  It  does  not 
matter  whether  he  has  got  the  money  into  his 
hand  by  sale  or  otherwise,  so  long  as  it  is  there ; 
but  there  is  no  case  to  show  that,  until  the  sheriff 
is  in  that  position,  he  is  entitled  to  poundage. 
Miles  V.  Harris  {uhi  sup.)  is  the  direct  contradic- 
tory of  that  proposition,  and  is  harmonious,  and 
not  inconsistent,  with  the  case  cited  by  Mr. 
Macaskie.  [His  Lordship  then  read  sect.  46,  sub- 
sect.  1,  and  continued  :]  If  the  notice  is  served 
before  the  sale  and  the  sheriff  never  has  the 
money,  he  is  not  entitled  to  poundage.  On  the 
other  hand,  under  circumstances  such  as  are 
described  in  sub-sect.  2,  there  is  no  doubt  that  he 
would  be  entitled  to  his  poundage.  Jtlo  doubt  the 
intention  of  the  new  Act  is  to  improve  the  {xisi- 
tioT)  of  the  sheriff,  but  this  is  already  done  by 
sub-sect.  2,  and  I  see  no  reason  to  think  that  it 
was  intended  to  make  another  exception  in  his 
favour  under  circumstances  such  as  are  described 
in  sub-sect.  1.  Moreover,  there  is  a  reason  for  the 
distinction.  Where  thegoods  are  sold  the  poundage 
is  easily  discovered.  There  is  no  doubt,  therefore, 
that  the  Legislature  intended  the  sections  to  bear 
the  inierpretation  which  I  have  put  upon  them. 
Judgment  accordingly. 

Solicitors  :  The  Solicitor  for  the  Board  of  Trade ; 
Taylor,  Hoare,  and  Co. 
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^     Jday  19,  21,  22,  23,  27,  28,  June  12, 14,  16,  July 
31,  and  Aug.  6. 

(Before  Baggallay,  Cotton,  and  Ltxclet,  L.JJ.) 

BoSWELL  V.  COAKS.  (a) 

Vendor  and  purchaser — Sale  h/  direction  of  the 
Court — Duty  of  interiding  purchaser  to  give  fiiXL 
infoiTnation — Fraud  by  concealing  tnaterial  in- 
formation. 

On  a  purchase  of  property  offered  for  sale  hy  a  court 
of  justice,  the  maaaimt  of  caveat  emptor  and 
caveat  vendor  aa-e  not  applicable  as  in  am  ordi- 
nary case  of  buying  and  selling.  In  such  a  case 
the  person  desirous  of  buying  must  either  abstain 
from  laying  any  information  before  the  court  in 
order  to  obtain  its  approval,  or  he  must  lay  before 
U  aU  the  informatiJon,  he  possesses,  and  which  it 
ie  inaterial  the  court  should  have  to  enable  it  to 
form  a  jtidgment  on  the  subject  under  its  considera- 
tion. 
(a)  Bcponed  by  Fbaxk  Eva.vs,  Esq.,  BuTiater-»t-Law^ 


If  a  party  to  an  agreement  to  purchase  property 
sola  under  the  direction  of  this  court  obtain  tlis 
sanction  of  the  court  by  withholding  information 
which  is  material,  and  is  known  to  be  so,  such 
withholding  amounts  to  fraud,  and  the  agroe- 
ment  will  not  be  allowed  to  stand. 
The  judgment  of  Fry,  J.  (48  L.  T.  Sep.  N.  S.  929; 

23  Ch.  Div.  302)  reversed. 
Quasre,  whether  the  fiduciary  relation  cf  solicitor 
and  cUeni  is  got  rid  of  by  giving  tM  eoUeitor 
leave  to  bid  and  confirming  the  sale. 
This  was  an  appeal  by  the  plaintiffs  from  a  jn^- 
ment  of  Fry,  J .  delivered  on  the  19th  March  18£3. 
dismissing  with  costs  an  action  bronght  on  the 
19th  Jan.  1881  by  James  Freeman  BoBwell  and 
James  Baxter,  on  behalf  of  themselves  and  all 
other  the  unsatisfied  creditors  of  the  late  Sir 
Bobert  Jbhn  Harvey,  Bart.,  and  of  the  firm  of 
Harveys  and  Hudsons,  of  which  he  was  a  member, 
against  Isaac  Bugg  Coaks,  Charles  John  Banyon. 
Elijah  Crozier  Bailey  (since  deceased),  Frederick 
Elwin  Watson,  WUliam  Cadge,  Edward  Kerrison 
Harvey,  Samuel  Seeker  Hill  (since  deceased),  and 
Thomas  Muir  Qrant  (for  and  on  behalf  of  the 
Norwich  Union  Life  Assurance  Society). 

The  judgment  of  Pry,  J.  is  reported  48  L.  T. 
Bep.  N.  S.  929;  23  Ch.  Div.  302;  but  the  case 
was  decided  in  the  Court  of  Appeal  on  different 
groonds,  and  after  hearing  further  evidence 
establishing  many  additional  facts.  The  action 
was  brought  to  set  aside  the  purchase  by  the  six 
first-named  defendants  of  certain  property  form- 
ing part  of  the  personal  estate  of  tLe  late  Sir 
Robert  Harvey. 

The  purchase  sought  to  be  set  aside  was  com- 
pleted under  a  contract,  dated  the  13th  July  1872. 
This  contract  was  entered  into,  and  the  purchase 
completed,  with  the  sanction  of  the  then  Master 
of  the  Rolls,  in  the  course  of  a  suit  for  the 
administration  of  Sir  R.  Harvey's  estate.  The 
property  purchased  consisted  of  the  net  in- 
come arising  during  the  life  of  Edward  Kerri- 
son Harvey,  a  brother  of  Sir  Robert  Harvey, 
from  certain  mortgages  and  other  securities,  upon 
which  the  residuary  personal  estate  of  their 
father,  General  Harvey,  was  invested.  This  life 
interest  had  been  acquired  some  years  previously 
by  Sir  R.  Harvey,  by  purchase  from  his  brother. 
At  the  time  of  the  purchase  sought  to  be  set 
aside,  the  capital  value  of  the  property  producing 
the  life  interest  was  about  300,000{.,  and  the 
estimated  net  income  from  the  then  investments 
exceeded  13,000{.  Under  the  trusts  of  General 
Harvey's  will,  the  investments  could  be  varied  at 
the  discretion  of  the  trustees,  and  if  all  the  trust 
fund  had  been  invested  in  Government  securities, 
the  clear  income  would  have  but  slightly  exceeded 
90002. 

Edward  Kerrison  Harvey,  the  cestui  gne  vie,  had 
attained  the  age  of  forty-five  years  on  the  25th 
Sept.  1871,  and  was  still  living,  and  a  defendant 
in  the  present  action.  The  purchase  was  made  in 
the  names  of  the  defendants  Bunyon  and  Coaks, 
on  behalf  of  themselves  and  the  defendants  Bailey 
(who  had  died  since  the  commencement  of  the 
action),  Watson,  Cadge,  and  Harvey.  The  price 
paid  was  40,000?. 

When  the  contract  for  the  purchase  of  the  life 
interest  was  entered  into,  the  life  of  the  defen- 
dant Harvey  wa.^  not  insurable  except  at  a  con- 
siderable advance  upon  the  rate  payable  for  a 
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healthy  life.  Sir  Robert  Harvej  died  by  his  own 
hand  on  the  19th  July  1870,  being  then  a  partner 
in  the  firm  of  Harreys  and  Hndsons,  bankers,  at 
Norwich,  his  partners  in  the  firm  being  two 
gentlemen  of  the  name  of  Kerrison. 

On  the  22nd  of  the  same  month  his  aaryiving 
partners  were  adjudicated  bankrupts. 

The  defendant  Bailey  was  appointed  trustee  in 
the  bankruptcy,  and  the  defendant  Watson  be- 
came a  member  of  the  committee  of  inspection. 

On  the  29th  July  two  suits — Laeey  t.  HiU  and 
Leney  v.  JTiZl— were  instituted  in  the  Court  of 
Chancery  for  the  administration  of  Sir  B.  Harvey's 
estate.  Mr.  Samuel  Seeker  Hill  was  the  sole  exe- 
cutor and  trustee  of  the  will  of  Sir  B.  Harrey, 
and  was  a  defendant  in  both  suits.  He  was  also 
named  as  a -defendant  in  this  action,  but  died 
after  its  commencement.  Laeey  t.  HiU  was  a 
snit  on  behalf  of  the  separate  creditors  of  Sir  B. 
Harvey,  and  Leney  v.  Sill  on  behalf  of  creditors 
of  the  late  firm  of  Harveya  and  Hudsons.  On 
the  5th  Aug.  1870  a  decree  was  made  in  both 
snits  for  the  administration  of  the  estate  of  Sir 
E.  Harvey. 

On  the  25th  Jan.  1872  an  order  was  made  for 
the  sale  of  the  life  interest. 

At  the  date  of  this  order  Coaks  was  solicitor  of 
the  defendant  Bailey  as  trustee  in  the  bankruptcy 
of  Harvey  and  Hudson,  and  was  f>l80  the  soli- 
citor of  the  defendant  Hill  in  the  suits  of  Laeey 
T.  Sm  and  Leney  \.  HiM ;  and  on  the  same  day 
that  the  suits  were  instituted  he  gave  Hill  an 
undertaking  to  hold  him  harmless  in  connection 
with  proving  the  will  of  the  deceased,  and  to  in- 
demnify him  from  any  loss,  costs,  or  expenses  in 
any  case  arising  thereupon.  Coaks  was  also  the 
general  solicitor  of  the  plaintiff  Laeey,  and  had 
occasionally  acted  for  tne  plaintiff  Leney;  but 
Messrs.  Linklater  and  Co.  were  the  solicitors  on 
the  record  of  the  plaintiffs  in  both  suits.  They 
had,  however,  been  introduced  to  the  plaintiffs 
by  Coaks,  and  there  was  an  agreement  between 
tnem  and  him  under  which  ho  was  to  share  in 
the  profits  derived  by  them  from  their  position  as 
■solicitors  of  the  plaintiffs. 

On  the  13th  March,  upon  the  application  of 
Cooks,  leave  was  given  to  him  by  the  Master  of 
the  Bolls  to  bid'  at  the  sale  of  the  life  interest, 
and  the  conduct  of  the  sale  was  given  to  the  plain- 
tiffs npon  the  undertaking  of  Messrs.  lanklater 
and  Co.,  as  their  solicitors,  not  to  communicate 
uiy  particulars  of  the  sale  to  Coaks,  and  to  carry 
out  the  sale  in  all  respects  index)endently  of  him. 
The  Master  of  the  Bolls  was  not  informed  upon 
this  occasion  of  the  agreement  as  to  the  costs  be- 
tween Messrs.  Linklater  and  Co.  and  Coaks,  but 
on  the  16th  March  Mr.  Brown,  the  partner  in  the 
firm  of  Messrs.  Linklater  and  Co.  who  attended 
to  the  business  of  the  suits,  communicated  the 
particulars  of  the  arrangement  to  the  Master  of 
the  Bolls,  and  at  the  same  time  stated  that  Coaks 
had  excepted  all  profits  arising  out  of  the  sale  of 
the  life  interest  from  the  arrangement  between 
himself  and  Messrs.  Linklater  and  Co.,  and  the 
Master  of  the  Bolls  thereupon  confirmed  the 
leave  previously  given  to  Coalcs  to  bid  at  the  sale 
and  the  authority  of  Messrs.  Linklater  and  Co.  to 
conduct  it.  Tlie  day  appointed  for  the  sale  of 
the  life  interest  was  the  2nd  July  1872,  and  the 
amonnt  of  knowledge  possessed  to  that  day  by 
Mr.  Brown,  as  solicitor  of  the  plaintiffs  in  the 
two  suits,  and  by  the  intending  purchasers  as  to 


the  state  of  the  health  of  the  defendant  Harrey, 
and  the  probability  or  possibility  of  insuring  his 
life,  is  shown  by  the  facts  immediately  following. 
Soon  after  the  order  had  been  made  for  the  sale 
of  the  life  interest.  Brown  endeavoured  to  ascer- 
tain whether  the  life  interest  of  the  defendant 
Harvey  could  be  insured.  He  had  previously 
received  from  Coaks  a  letter  dated  the  16th  Feb. 
1872  addressed  to  Coaks  by  a  Mr.  Lowne,  a  clerk 
in  the  Messrs.  Gumey's  bank  at  Noirwich,  and 
who  also  acted  occasionally  as  an  insurance  agent. 
This  letter  was  as  follows : 

In  reply  to  your  inqnirr,  I  beg  to  inform  yon  tliat  in 
the  year  1860  I  made,  on  behalf  of  Hr,  Edwaid  Kerrison 
Harvey,  propoeali  to  the  Eoonomio,  the  Boy  al  Exohan^, 
the  Kotinoh  Union,  Provident  Clerks,  and  other  life  in- 
fnmmoe  societies  for  inaannoes  on  Ma  life,  and  that  they 
deoliaed,  with  one  exception,  namely,  the  Norwich  Union, 
where  the  life  waa  accepted  for  lOOOl.  at  an  inoreased 
preminm,  an  application  at  the  eame  time  to  inoreaM 
the  risk  to  SOOOt.  or4000i.  (I  forget  which)  being  declined. 

In  April  of  the  same  year  Brown  wrote  to 
E.  K.  Harvey  requesting  an  interview,  to  which 
Watson,  who  was  the  solicitor  of  E.  K.  Harvey, 
replied  to  the  effect  that  Harvey  did  not  feel 
called  upon  to  be  examined  for  the  benefit  of 
others. 

In  May  Brown  visited  Norwich,  and  had  inter- 
views with  Mr.  Lowne,  the  writer  of  the  letter 
just  mentioned,  as  to  the  atteippted  insurance  in 
1860,  and  with  Mr.  Preston,  who  was  the  solicitor 
of  some  members  of  Mr.  Harvey's  family,  and 
the  conclusion  at  which  the  court  found  that  he 
arrived  was  that  it  was  quite  impossible  to  insure 
the  life  of  Harvey,  unless  that  gentleman  would 
consent  to  be  examined  by  the  medical  officers  of 
the  companies  in  which  it  might  be  proposed  to 
effect  insurances,  and  to  such  an  examination 
he  was  led  to  believe  that  Harvey  would  not 
consent. 

In  the  meantime,  Bunyon  and  Coaks,  and  the 
other  defendants  who  were  associated  with  them 
as  intending  purchasers  of  the  life  interest,  ob- 
tained opinions  from  Norwich  medical  men  as  to 
the  health  of  Harvey,  with  the  view,  as  they 
alleged,  of  guiding  them  as  to  the  price  that  they 
might  safely  offer  for  the  life  interest,  and  as  to 
the  probability  of  their  being  able  to  insure  his 
life. 

Amongst  the  opinions  so  obtained  by  them 
were  those  of  Messrs.  Johnson,  Eade,  and  Cibsse, 
and  also  of  the  defendant  Cadge,  who  was  a 
surgeon  in  practice  in  Norwich.  These  opinions, 
which  were  referred  to  in  the  argument  as  the 
"  Norwich  certificates,"  contained  passages  in  the 
following  terms.  In  that  of  Mr.  Johnson,  dated 
the  22nd  June  1872  : 

I  conaider  that  he  ia  likely  to  live  to  a  good  old  age. 
Hia  form  is  strong  and  well  deTeloi>ed,  and  I  am  not 
acquainted  with  any  ciranmstancea  oalonJated  to  render 
an  inanrance  on  his  life  hazardous. 

In  that  of  Mr.  Crosse,  dated  the  21st  June 
1872: 

His  proepects  of  longevity  are  quite  as  good  as  those 
of  healthy  persona  generally  are  for  hia  yean. 

Dr.  Eade's  certificate,  dated  the  22nd  Jane  1872, 
concluded  as  follows : 

I  think  it  poasible  tKat  hia  life  may  go  on  increasing  in 
strength  and  health,  and  that  he  may  attain  to  a  fair,  or 
even  a  good  age.  But  I  am  of  opinion  tiiat  hia  life  can 
only  be  taken  oy  an  aaanrance  ofBoe  aa  (^  diminished  and 
uncertain  value.  It  is  extremely  difBcnlt  to  estimate  the 
proper  amonnt  at  which  tiie  premiums  of  assuTance 
shotdd  be  increased,  bnt  I  will  venture,  to  soggeat  that 
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in  oaae  of  aooaptanoea  an  addition  of  ten  yean  to  hia 
age  misiit  probably  be  fair,  or  tiiat  perhaps  a  rtill  more 
eqnitaUe  bargain  might  be  made  by  arranging  for  having 
the  premium  paid  by  a  few  inatalments  matured  at  an 
earner  date. 

The  certificate  of  Cadge  was  dated  the  30th 
Oct.  1870,  nearly  two  years  earlier,  and  contained 
the  following  passage : 

I  consider  that  he  has  no  organic  disease,  and  know 
that  his  general  health  and  prospects  have  improved 
of  late.  In  my  opinion,  his  ufe  is  aasnrable  at  some 
inorease  of  the  ordUiary  rate. 

,  In  a  letter  addressed  to  Harvey,  and  dated  the 
22fad  June  1872,  Cadge,  who  was  then  an  intending 
purchaser,  wrote  as  follows  : 

HavlMr  an  Intereet  in  the  purchase  of  yonr  life  interest 
I  oanno^of  oonise,  examine  yon  medlouly  at  this  time, 
but  I  thiift  the  report  I  made  less  than  two  years  ago, 
when  I  had  no  thought  of  being  interested  in  yonr  fife 
in  any  wa^,  may  b«  «  use.  I  thisretore  send  you  a  copy 
of  it.  denting  only  to  add  that  I  feel  confident  your 
health  and  prohabiiitr  of  long  life  are  now  as  good  or 
even  better  than  October  1870. 

These  certificates  were  received  by  Coaks  on 
the  23rd  June.  On  the  following  day  Harvey, 
who  had  a  few  days  previously  agreed  to  join  the 
combination  of  the  purchasers,  came  to  London, 
and  was  examined  on  the  25th  Iqr  Dr.  Pitman,  on 
behalf  of  the  London  and  Provincial  Law  Life 
Office ;  Dr.  Fuller,  on  behalf  of  the  Law  Life 
Office ;  and  Dr.  Beale,  on  behalf  of  thb  Clerical 
and  Medical  Life  Office ;  and  these  three  gentle- 
men, after  examining  him,  gave  a  joint  certificate, 
as  follows : 

We  have  this  day  examined  Mr.  Edward  Kerrison 
Harvey,  and  have  perused  the  papers  ■nbmitted  to  ns. 
We  are  of  opinion  that  the  acceptance  ot  his  life  would 
be  attended  with  great  risk ;  but  shoiUd  tiie  directors 
entertain  the  proposal  we  reoommend  that  he  be  not 
accepted  at  a  less  addition  than  fifteen  years  to  his 
present  age,  and  we  consider  it  desirable  that  the  pre- 
miums be  paid  within  ten  yean. 

It  was  alleged  by  Bunyon  that  he  called  on  the 
game  day,  the  25th  June,  at  the  London  and 
Provincial  Law  Life  Office,  and  was  informed  by 
Dr.  Pitman  that  if  the  directors  asked  his  opinion 
he  should  recommend  them  not  to  entertam  the 
proposal,  and  that  he  thereupon  withdrew  it. 

On  the  27th  June,  in  reply  to  a  proposal  to  the 
Law  Life  Office  that  the  insurance  should  lie  for 
a  term  only,  Bunyon  received  a  letter  from  the 
actuary  stating  that  the  directors  would  not  be 
disposed  to  entertain  a  proposal  either  for  life  or 
for  a  term  of  years ;  and  on  the  28th  June  the 
actuary  of  the  Clerical  and  Medical  Life  Office 
replied  to  the  proposal  of  Bunyon  in  the  following 
terms: 

The  board  are  willing  to  assure  50001.  for  the  whole 
term  ot  life,  without  profits,  on  Mr.  Barvey's  life,  at  an 
annual  premium  of  122.  per  cent.,  or  a  halt-yearly  pre- 
nunm  of  61.  bi. 

The  Court  of  Appeal  found  as  a  fact  that  the 
information  so  acquired  by  the  intending  pur- 
chasers as  to  the  state  of  Harvey's  health  was  not 
communicated  to  Brown  previously  to  the  day 
appointed  for  the  sale  of  the  life  interest. 

On  the  2nd  July  1872,  the  day  so  appointed,  the 
life  interest  was  put  up  for  sale  at  tlie  Auction 
Mart  in  London.  The  entire  interest  was  first 
pnt  up  in  one  lot,  and  as  there  was  no  bidding  for 
It  in  its  entirety  it  was  afterwards  put  up  in  lots. 
No  higher  bidding  than  1.5001.  was  made  for  any 
of  _  the  lots,  and,  this  being  below  the  reserve 
price,  was  not  accepted.    The  reserve  price  for 


the  entirety  had  been  fixed  at  60,0002.  Bnnvon 
and  Coakes  were  present  at  the  auction,  lint 
neither  of  them  made  any  bid  either  for  the 
whole  life  interest  or  for  any  of  the  twentieth 

Sart.s.  Immediately  after  the  attempted  sale 
iunyon  and  Coakes  had  an  interview  with  Brown, 
in  the  course  of  which  they  informed  him  that 
they  were  in  a  position  to  lay  before  the  court 
certain  evidence  as  to  the  life  of  Harvey  which 
would  induce  the  court  to  accept  a  much  smaller 
sum  than  was  originally  believed  to  be  the  value 
of  the  life  interest;  that  they  were,  in  fact,  in 
possession  of  the  joint  opinion  of  three  London 
medical  men  of  eminence,  whose  names,  however, 
they  declined  to  give,  as  to  the  state  of  the  health 
of  Harvey,  which  they  had  obtained  with  the 
view  of  taking  insurances  for  their  protection  as 
intending  purchasers  at  the  auction,  and  thatthev 
were  prepared  to  make  an  offer  for  the  life 
interest,  and  to  furnish  the  evidence  which  they 
had  thus  obtained,  if  a  provisional  contract  could 
be  framed  which  would  prevent  such  evidence, 
when  furnished,  being  used  for  the  purpose  of 
effecting  insurances  upon  the  life  of  Harvey  with- 
out their  concurrence.  They  at  the  same  time 
informed  Brown  that  the  offer  would  be  made  on 
behalf  of  themselves  and  four  other  gentlemen, 
including  Harvey.  Brown  at  once  communicated 
that  proposal  to  the  chief  clerk  of  the  Master  of 
the  Bolls,  who  requested  that  it  might  be  put  into 
writing;  and,  accordingly,  on  the  same  day, 
Bunyon  with  the  concurrence  of  Coaks  and  Cadge, 
who  were  present,  wrote  and  handed  to  Brown  a 
letter  in  the  following  terms  : 

GO,  Fleet-street,  2nd  July  1872.— Dear  Sir,— I  am  pre- 
pared to  purchase  the  life  interest  mentioned  in  the 
twentgr  lots  put  up  to  auction  to-day  by  Mr.  Bnll,  and 
will  name  a  price,  provided  that  it  be  accepted  by  two 
actuaries  to  be  named  by  you,  and  under  the  light  of  the 
evidence  of  three  medical  men  of  eminence  or  stuiding 
who  have  examined  Mr.  Harvey.  If  the  terms  are 
approved  I  shall  reqmre  to  have  the  contract  optional  on 
my  part  for  a  week,  as  this  is  a  case  in  which  it  isimpoa- 
sible  to  say  what  a  day  may  bring  forth. — I  am,  io., 
C  J.  BuHTOM.    Messn.  Linklater  and  Co. 

Upon  the  receipt  of  this,  Brown  prepared  the 
draft  of  an  agreement  embodying  tne  proposal ; 
the  draft  was  laid  before  Mr.  Dart,  one  of  the  Con- 
veyancing Counsel  of  the  Court  of  Chancery,  and 
was  settled  by  him  on  the  4th  July;  the  draft 
settled  was  on  the  10th  July  brought  under  the 
consideration  of  the  Master  of  the  Bolls,  and  the 
terms  of  the  agreement  as  eventually  executed 
were  approved  by  him  on  that  day.  lUie  first  two 
clauses  of  the  agreement  or  draft  provided  that 
the  price  to  be  paid  for  the  twenty  lots  together 
of  the  life  interest  should  be  40,0001.  The  special 
features  of  the  agreement  were  contained  in  the 
clauses  numbered  3,  4,  and  5,  which  were  in  the 
following  terms : 

3.  The  vendor  shall  be  furnished,  upon  signing  his 
agreement,  with  the  written  opinions  of  three  medical 
men  of  eminence  in  their  profession  as  to  the  insurability 
or  nninsnrabilii^  of  the  life  of  iSz.  Edward  Karrison 
Harvey  in  the  partioulan  of  sale  mentioned,  founded 
upon  actual  examination  of  the  said  E.  K.  Harvey,  )>T 
them  made  in  the  month  of  June  last  on  behalf  oiF  in- 
surance offices  of  which  they  are  respectively  the  medical 
examinsn,  and  also  a  statutory  declaration  by  the  pnr- 
chasen  that  such  medical  men  are  the  only  medical  men 
who,  to  the  knowledge  or  belief  of  the  parchaaera,  have 
since  the  1st  day  of  June  last  been  consulted  on  banaU  of 
any  life  inanranoa  offices  upon  the  question  of  such  in- 
surability or  nninsurability. 

4.  Saoh  opinion  thall  be  labmitted  to  bis  Iiordship  the 
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Muter  of  the  Bolli  to  decide  whether  the  wid  gum  of 
40,000(.  ia  a  lit  and  proper  sam  to  be  aooepted  by  the 
Tniddr  for  the  said  propwty ;  and  the  vendor  and  pnr- 
chaaer  shall,  snbieot  as  aforesaid,  abide  by  his  deoision — 
that  is  to  say,  if  he  shall  decide  that  the  said  snm  of 
40,0001.  IB  » fair  and  proper  mm  to  be  accepted  by  the 
Tsodor,  tha  following  olanae  No.  5  and  the  sabseqaent 
claoies  shall  thsrenpon  oome  into  operation ;  and  if  the 
asid  jnd^  shall  deeide  that  the  said  som  of  40,000i.  on^ht 
not  to  te  aooepted,  then  tiiis  a|(reem«nt  and  everything 
hereaftaor  aoatMsed  shall  absolntdy  oease  and  determiiM. 
5.  The  puahaaen  may  within  four  days  (Sundays  ez- 
cladad)  from  notioe  of  sooh  decision  being  given  to  them, 
pay  either  of  them  to  Thomas  Bnll,  of  No.  8,  Bnoklers- 
Doiy,  in  tha  city  of  London,  auctioneer,  the  snm  of  40001. 
as  a  deposit  and  in  part  pa^fment  of  the  pnrchaae  money, 
and  npon  snoh  payment  Ming  made  this  contract  shall 
become  aa  absolute  oontraot  on  the  part  of  the  vendors 
and  purchasers  reapeotively  for  the  nile  and  pnichaaa  at 
tha  sum  of  40,0001,  of  the  said  premises,  lota  1  to  20  afore- 
said, subject  to  the  clauses  hereinafter  oontained :  and  in 
-ease  such  deposit  shall  not  be  paid,  then  tliia  oontraot 
shall  absolutely  cease  and  datamine. 

Whilst  the  draft  of  this  agreement  was  being 
Fettled,  a  skeleton  case  was  prepared  by  Bunyon, 
•and  was  forwarded  on  the  8th  July  to  Brown  in 
order  that  it  might  be  placed  before  the  Master 
of  the  Bolls,  and  it  was  before  him  on  the  10th, 
when  he  approved  the  agreement. 

The  skeleton  case  was  to  the  effect  following ; 
After  stating  that  Harvey  had  been  examined  in 
London  by  the  three  medical  men  before  men- 
tioned, it  set  forth  in  externa  the  joint  opinion 
i^igned  on  the  25th  June,  but  leaving  blanks  for 
the  names  of  the  insurance  offices  and  of  medical 
men,  and  altogether  omitting  the  qualifying 
words  at  the  conclusion  of  the  joint,  opinion, 
which  suggested  that  the  life  of  Harvey  should 
noc  be  accepted  at  a  less  addition  than  fifteen 
years,  and  that  the  premiums  should  be  paid 
within  ten  years.  The  skeleton  case  then  set  ^ 
forth  the  statement  of  Dr.  Besle  that  he  should 
recommend  his  directors  not  to  entertain  the 
proposal  to  insure  the  life  of  the  defendant 
Harvey;  the  refusal  of  the  Law  Life  Office  to 
accept  a  like  proposal  either  for  life  or  for  a 
term  of  years ;  and  the  willingness  of  the  Clerical 
and  Medical  Life  Office  to  grant  a  policy  for 
5000!.  at  an  annual  premium  of  12  per  cent. 
It  also  contained  further  certificates  of  Dr.  Pit- 
man and  Dr.  Bealo  given  on  later  dates  than 
those  previously  mentioned,  and  at  least  as  un- 
&vourable.  The  further  certificate  of  Dr.  Pitman 
was  dated  the  4th  July  1872,  and  was  in  the  follow- 
ing terms : 

I  have  examined  Mr.  E.  Z.  Harvey,  of  Korwioh,  and 
&idthathe  is  affected  with  hydrooephaloa,  which  was 
{•nbably  congenital.  An  insurance  of  his  life  nnder 
any  dieiunstancas  would  be  exceedingly  hazardous,  and 
I  oonsider  that  the  remedies  to  which  he  has  reooarse  to 
relieve  the  pains  from  which  he  ocoasionally  suffus  are 
snoh  as  to  add  still  further  to  the  risk. 

That  of  Dr.  Beale,  which  was  dated  the  28th 
Jane  1872,  was  as  follows : 

Having  examined  Mr.  E.  K.  Harvey,  it  seems  to  me 
that  th<>  life  is  a  very  hazardous  one,  considering  the  bad 
lunily  histoiT  and  the  general  state  of  the  proposer's 
seclth.  I  think  tiiat,  if  taken,  a  very' high  premium 
ahonld  be  charged. 

This  certificate  of  Dr.  Beale  was  addressed  to 
Mr.  Cutcliffe,  actuary  of  the  Clerical  and  Medical 
Life  Office,  and  a  copy  of  it  was  forwarded  by  Mr. 
Cutcliffe  to  Bunyon  on  the  3rd  July,  with  a  letter 
stating  that  "  the  risk  was  not  accepted  readily 
on  the  part  of  any  of  our  directors,  while  some 
deairc  a  smaller  risk  at  a  still  higher  premium." 


After  stating  that  the  papers  (Ijefore  mentioned 
as  the  Norwich  certificates)  were  the  papers  re- 
ferred to  in  the  joint  opinion  of  the  three  medical 
men,  and  that  they  took  a  genei-ally  favourable 
view  of  the  case,  the  skeleton  case  concluded 
in  the  following  terms:  "Mr.  Harvey  has  not 
since  been  examined  on  behalf  of  any  life  office." 
It  was  signed  by  the  defendant,  and  dated  the 
8th  July  1872. 

The  separate  opinion  ^ven  by  Dr.  Fuller,  who 
also  was  a  party  to  the  joint  opinion,  and  which 
was  more  favourable,  was  not  included,  though  it 
bore  the  same  date  as  that  of  Dr.  Pitman.  After 
alluding  generally  to  the  state  of  the  defendant 
Harvey  s  health,  it  proceeded  as  follows  : 

Seeing  that  Mr.  Harvey  has  learned  so  to  manage  him- 
self aa  to  esoaoe  headache  and  to  enjoy  bettn  health 
during  the  las{  eighteen  months  than  at  any  former 
period  of  his  life,  my  impression  is  that  a  payment  of  10 
per  cent,  would  prove  a  fair  and  equitablii  rato  both  to 
assnrera  and  aaanred. 

The  Master  of  the  Bolls,  with  the  skeleton  case 
before  him,  but  not  being  aware  of  theomission  from 
the  statement  in  it  of  the  joint  opinion,  approved 
of  the  draft  agreement  of  the  10th  July,  and  re- 
turned the  skeleton  case  to  Bunyon  that  the 
blanks  might  be  filled  up.  The  blanks  were  filled 
up,  but  the  omission  was  not  supplied,  and  in  this 
partially  amended  form  it  was  again  placed  before 
the  Master  of  the  Bolls  on  the  12th  July,  and  he 
then  made  the  following  indorsement  upon  it : 

After  perusing  the  inoloaed  n^iers,  containing  tiie 
opinions  respecting  Mr.  E.  K.  Harvey,  T  am  of  opinion 
that  the  contraot  for  the  sale  of  the  life  interest  is  a 
proper  one  to  be  entered  into. — Boiiii.lt,  M.B.,  12'7'22. 

Although  no  formal  order  confirming  the  sale 
had  been  made,  the  agreement,  the  draft  of  which 
had  been  so  approved  by  the  Master  of  the  Rolls 
on  the  10th  July,  was  engrossed  on  the  11th,  and 
on  the  13th  was  signed  and  exchanged  by  Lacey 
as  vendor,  and  Bunyon  and  Coaks  as  purchasers. 

On  the  17th  the  purchasers,  in  exercise  of  the 
option  conferred  upon  them  by  the  fifth  clause 
oi  the  agreement,  paid  the  sum  of  4000{.  to 
Brown  to  Ije  handed  over  to  Mr.  Bull,  and  they 
insisted  that  the  agreement  of  the  13th  July  there- 
upon became  an  absolute  contract  for  the  sale 
and  purchase  of  the  life  interest  at  the  sum  of 
40,000i. 

On  the  same  day  the  chief  clerk  informed 
Brown  that  it  would  be  necessary  to  have  a 
formal  order  sanctioning  the  sale,  and  to  enable 
him  to  prepare  such  an  order  handed  him  the  par- 
tially amended  case  which  hod  been  submitted  to 
the  Master  of  the  Bolls,  and  had  been  left  in  his 
chambers  on  the  12th.  On  examining  it  in  con- 
nection with  the  joint  opinion  Mr.  Brown  dis- 
covered the  omission  beiore  mentioned,  and  in- 
formed Bunyon  that  the  agreement  would  not  lie 
considered  binding  until  the  attention  of  the 
Master  of  the  Bolls  had  Ijeen  called  to  the 
omitted  portions  of  the  opinion.  This  was  ac- 
cordingly done,  and  the  Master  of  the  Rolls  then 
desired  that  the  opinions  of  two  actuaries  should 
be  taken  upon  the  completed  statement. 

Copies  of  the  statement  in  its  completed  foraoi 
were  thereupon  laid  before  Mr.  Hendricks  and 
Mr.  Stephenson,  two  actuaries  of  established 
reputation,  with  the  request  that  they  would  state 
how  many  years'  purcnase  would  be  a  proper 
price  for  the  life  interest.  In  answer  Mr.  Stephen- 
son stated  that  the    projier  price   for  the  life 
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interest  would  be  4'39  years'  purchase,  vrhilst  Mr. 
Hendricks  carried  his  calculation  two  decimal 
points  further,  and  gave  4-39.31  as  the  proper 
number  of  years' purchase. 

On  the  23rd  July  Brown  laid  the  opinion  of  the 
actuaries  before  the  Master  of  the  Bolls,  who 
thereupon  expressed  his  decision  that  the  offer  of 
40,000r.  should  be  accepted,  and  in  accordance 
with  this  decision,  on  the  26th  July  1872,  an  order 
was  made  confirming  the  agreement. 

In  the  meantime,  on  the  17th  July,  and  upon 
the  assumption  that  the  agreemeut  of  the  13th 
had  become  a  concluded  contract,  Bun}-on  and 
Coaks  made  a  statutory  declaration  ostensibly 
in  pursuance  of  the  provisions  of  sect.  3  of  the 
agreement.  This  declaration  was  in  substance  to 
the  effect  of  the  case  submitted  to  the  Master  of 
the  Bolls  in  its  completed  form,  which  was  made 
an  exhibit  to  it,  ana  it  verified  the  originals  of 
the  joint  opinion,  and  of  the  several  other 
opinions,  referred  to  in  the  case,  with  the  excep- 
tion of  the  Norwich  "certificates. 

It  was  admitted  that  insurances  to  a  large 
amount  were  effected  by  the  purchasers  on  the 
life  of  E.  K.  Harvey  in  July  and  Aug.  1872  with 
varions  insurance  offices  in  Scotland  and  England 
upon  premiums  of  lOZ.  11».  per  cent.,  {Mjrable  for 
ten  years  only.  In  the  opinion  of  the  Court  of 
Appeal  it  was  clear  also  that  at  the  time  of  the 
auction,  or  at  any  rate  before  the  skeleton  case 
was  laid  before  the  Maeter  of  the  Bolls  on  the 
10th  July,  Bunyon  and  Coaks  knew  that,  if 
required,  they  could  have  a  policy  from  the 
Norwich  Union  Office  for  4000Z.  at  9  per  cent. 
The  effect  of  the  evidence  with  regard  to  these 
facts,  and  also  of  the  further  evidence  given 
before  the  Court  of  Appeal,  is  sufficiently  stated 
in  the  judgment. 

M.  Cookson,  Q.C.  and  Langworthy  for  the  ap- 
pellants.—  Apart  from  all  question  of  fiduciary 
relation  between  Coaks,  or  the  trustees,  and  the 
creditors,  though  we  maintain  such  relation  did 
'exist,  and  that  the  obligation  involved  by  it  was 
never  discharged,  there  is  ample  ground  for  setting 
aside  the  contract.  In  the  dealings  with  the 
court  of  Coaks  and  Bunyon  there  was  a  svppres»io 
veri  which  amounts  to  a  tuggestio  falsi,  but  this  was 
not  sufficiently  noticed  in  the  judgment  below. 
Material  facts  were  omitted  from  the  skeleton  ca.se 
furnished  to  the  Master  of  the  Bolls,  and  on  which 
he  acted,  and  the  judge  was  not  informed  of  the 
real  state  of  the  facts  as  to  the  insurability  of  the 
life.  It  is  not  the  duty  of  a  purchaser  who  is  at 
arm's  length  from  the  vendor  to  tell  the  latter  of 
any  advantage  in  the  property  sold,  but  the 
transaction  is  dishonest  if  a  single  word  is 
dropped  tending  to  mislead  the  vendor ;  and 
the  withholding  of  a  material  fact  may  make 
what  is  told  false.  In  this  case  there  has  been 
a  studied  concealment  with  regard  to  the  insur- 
ances, which  is  a  sufficient  ground  for  setting 
a.side  the  contract.  Lord  Bomilly,  who  was  in 
the  position  of  a  judicial  trustee  of  the  estate, 
was  doneived  by  the  purchasers.  The  leave  to 
bi^  did  not  absolutely  terminate  the  fiduciary 
relatio  -  between  Coaks  and  the  plaintiffs.  The 
leave  was  exhausted  when  the  auction  failed. 
They  cited 

Turner  v.  Harvey,  3aja.  169 ; 

Walten  r.    Morgan,   4   L.    T.    Rep.    N.   S.   75S ; 

3  De  G.  P.  A  J.  718 ; 
Broicnlie  y.  Campbell,  5  App.  Cm.  02S ; 


Daviei  v.  London  and  Provinnal  Marine  Ineuranee 

Company,  38  L.  .T.  Bep.  N.  S.  478 ;  8  Ch.  Dir. 

469; 
Peefc  v.  Gurney,  h.  Bep.  6  £.  &  X.  App.  377 ; 
Central  Railway  Company  of  Venemela  v  Kirch,. 

16  L.  T.  Bep.  N.  S.  500;  L.  Bep.  2  E.  &  I.  App. 

99; 
Oibscn  Y.  Jeyet,  6  Ves.  267 ; 
Savery  v.  King,  27  L.  T.  Bep.  O.  S.  145;  5  H.  of  L. 

Cw.  665 ; 
Cane  v.  Lord  AlUn,  2  Dow.  289; 
Edwardt  t.  Meyrick,  2  Hare,  60 ; 
Camplell  v.  Walkei;  5  Ves.  678; 
CoUe  T.  Trecothick,  9  Ves.  234 ; 
Tate  y.  Willianuon,  15  L.  T.  Bep.  N.  S.  549 ;  L.  Bep. 

2  Ch.  App.  55. 

Baveij,  Q.C.  and  Cozens-Hardy,  Q.C.  for  the 
defendant  Coaks. — In  the  court  below  the  plain- 
tiffs alleged  a  case  of  conspiracy  and  collusion 
between  Messrs.  Linklater  and  Co.  and  the 
defendants,  but  failed  to  support  it.  It  is  im- 
possible to  establish  misrepresentation  now  that 
part  of  the  case  is  dropped.  The  information 
given  to  the  court  by  the  purchasers  was  accu- 
rate, and  the  real  value  of  the  life  of  Mr.  Harvey 
was  known  to  the  gentlemen  acting  as  the  solici- 
tors for  the  vendors.  There  was  no  wilful  conceal- 
ment of  anything  which  the  purchasers  were 
bound  to  disclose,  and  no  fraudulent  misrepre- 
sentation was  made.  The  onus  lies  on  the 
appellants  to  prove  that  anyone  has  been  misled,. 
and  they  have  failed  to  sustain  it.  Prior  to  and 
up  to  the  date  when  liberty  to  bid  was  given  the- 
conduct  of  the  sale  was  given  to  Messrs.  Link- 
later  and  Co.  as  representing  the  plaintiffs  in 
the  action ;  they  were  made  the  vendors.  Up  to 
the  time  when  the  conduct  of  the  sale  was  given 
to  them,  Hill,  or  Coaks  his  solicitor,  had  the  con- 
duct of  the  sale,  and  whatever  disability  attached 
'to  Hill  attached  to  Coaks.  But  that  disability 
was  a  disability  to  contract  at  all,  because  he  was 
the  trustee  having  the  conduct  of  the  sale ;  and 
just  as  Hill  could  not  sell  to  himself  so  he  coidd 
not  sdl  to  his  solicitor.  If  HiU  had  sold  to 
Coaks  the  eeBtnie  que  trust  would  have  been 
entitled  to  avoid  the  sale.  Hill's  inability  applied 
equally  to  Coaks.  It  was  not  a  question  of  more 
or  less  disclosure ;  it  was  a  question  of  absolute 
inability.  The  effect  of  the  inability  to  bid, 
coupled  with  the  transfer  of  the  conduct  of  the 
sale  to  other  parties  was,  that  when  Hill  ceased 
to  have  the  conduct  of  the  sale  he  ceased  to  be 
trustee  for  sale,  and  so  from  that  moment  his 
solicitor  ceased  to  be  under  any  disability  to  bid, 
because  his  client.  Hill,  was  no  longer  trustee  for 
sale.  He  had  divested  himself  of  the  character 
of  trustee  for  the  sale,  giving  up  every  power  of 
interference  and  control  of  any  kind  over  the 
conduct  of  the  sale,  and  put  himself  at  arm's 
length  with  the  purchaser.  The  liberty  to  bid 
at  least  gave  him  the  power  to  bid,  and  put  an 
end  to  his  disability  to  bid.  The  appellants  said 
that  though  the  disability  to  bid  was,  at  the 
auction,  got  rid  of,  yet  that  disability  was  coupled 
with  an  obligation  to  make  a  disclosure  of  all 
material  facts  which  were  known  to  Coaks,  as 
the  purchaser,  and  which  affected  the  price  P^id, 
and  that  he  was  as  much  bound  to  advise  his  client 
as  to  the  propriety,  or  otherwise,  of  accepting  his 
own  offer  as  he  would  have  been  if  he  had  not 
been  the  purchaser.  [Cottok,  L.J. — I  do  not 
think  the  appellant's  counsel  carried  it  so  far 
as  that.  But  he  took  up  a  somewhat  different 
ixisition,  namely,  that  possessing  the  liberty  to- 
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bid  he  was  not  bound  to  advise  his  client,  though 
it  still  left  with  him  the  duty  of  communicating 
all  facts  within  his  knowledge  which  were  ma- 
terial— that  facts,  not  advice,  should  have  been 
given.]  The  appellants'  argument  logically  goes 
to  the  extent  that  he  was  bound  to  give  the  vendors 
advice.  Coaks  knew  that  the  intending  purchaaers 
were  willing  to  have  gone  as  far  as  45,0001.,  but  he 
was  not  bound  to  disclose  that  to  the  vendors.  The 
appellants  say  he  was  bound  to  tell  the  vendors 
the  facts  which  had  exclusively  come  to  his 
knowledge  as  purchaser.  If  he  was  bound  to 
make  a  disclosure  of  one  fact  for  the  considera- 
tion of  the  vendors,  he  was  bound  to  disclose  to 
them  every  other  fact.  The  facts  of  which  it  was 
urged  no  disclosure  was  made  were  facts  which 
came  to  Coaks'  knowledge  after  the  leave  to  bid 
had  been  given,  and  when  he  was  dealing  for  this 
estate  both  on  behalf  of  himself  and  of  the  other 
parchasers,  and  was  at  arm's  length  with  the 
vendors.  The  question  is,  did  the  vendors  deal  with 
Coaks  at  arm's  length,  or  as  a  person  in  whom 
they  placed  confidence,  and  from  whom  they 
expected  to  receive  advice  and  information  of 
focts  which  had  come  to  his  knowledge  as  an  in- 
tending purchaser?  Not  only  is  there  no  atom  of 
proof  of  this,  but  the  Jmdge  below  found  that 
neither  the  chief  clerk  nor  Mr.  Brown  placed  any 
confidence  in  Coaks  as  a  person  to  whom  they 
looked  for  advice  and  information  more  than  was 
demanded  by  the  exact  terms  of  the  contract. 
Every  step  was  made  a  matter  of  discussion  and 
dispute  between  the  court  and  the  purchasers. 
Everything  was  done  according  to  the  true  rule 
of  law.  A  trustee  for  sale  cannot  purchase  at  all. 
That  disability  extends  to  the  solicitor  for  the 
sale.  The  moment  the  tmstee  for  sale  is  divested 
of  that  character  and  put  at  arm's  length  with  the 
vendor,  so  that  he  is  no  longer  tmstee  for  sale,  so 
his  solicitor  is  no  longer  solicitor  for  the  trustee 
for  the  sale,  or  the  parties  having  the  conduct  of 
the  sale.  From  that  moment  the  disability 
oeasea,  and  the  parties  are  free  to  deal  together. 
The  relation  in  this  case  never  again  existed.  Mr. 
Sill  never  again  had  the  conduct  of  the  sale,  and 
Mr.  Coaks  never  had  the  conduct  of  the  sale  or 
any  right  whatever  to  interfere  with  the  conduct 
of  the  sale.  Coaks  and  Bunvon  were  not  looked 
on  in  any  other  light  than  that  of  ordinary  pur- 
chasers. The  transfer  of  the  conduct  of  the  sale 
to  other  parties,  and  giving  Coaks  liberty  to  bid, 
severed  the  connection  which  up  to  that  time  dis- 
abled him  from  contracting — that  disability  im- 
posing upon  the  cestuis  que  trust  the  right  to  avoid 
the  sale,  whether  it  would  be  to  the  advantage  of 
the  trustee  or  not.  As  there  was  haggling  and 
chaffering  as  between  vendors  and  purchasers, 
there  was  no  such  subsisting  fiduciary  relation- 
ship as  imposed  any  obligation  upon  Coaks  to 
make  any  disclosure  of  anything  further  than 
that  which  he  was  bound  to  disclose  as  an 
ordinary  purchaser  and  according  to  the  terms 
of  his  contract.  This  sale  took  place  in  1872, 
while  the  writ  was  not  issued  till  the  19th 
Jan.  1881.  In  the  meantime  the  bargain  turned 
out  to  be  a  good  one  for  the  purchasers.  If  this 
sale  is  set  aside,  the  parties  cannot  be  restored  to 
their  old  positions.  To  set  aside  the  contract 
would  be  to  give  the  plaintiffs  the  benefit  of  that 
to  which  they  are  not  entitled — Mr.  Bunyon's 
skill,  special  knowledge,  and  address  in  effecting 
insurances    on   Mr.  Harvey's  life.    In  1872  no 


question  of  prudence,  advisability,  or  expediency 
of  the  sale  could  enter  into  the  calculations,  and 
that  was  taken  into  account  by  the  Master  of  the 
Rolls,  who  thought  that  under  all  the  circum- 
stances of  the  case,  notwithstanding  the  opinion 
of  the  actuaries,  he  was  making  a  prudent  bar^in 
for  the  benefit  of  all  the  parties  concerned.  Sale 
by  auction  having  proved  abortive,  parties  who 
come  forward  at  this  late  date  and  endeavour  to 
set  aside  the  sale  bpon  the  case  upon  the  pleadings 
are  bound  to  make  that  case  very  clear  by  the 
strongest  possible  evidence.  Every  presumption 
in  a  case  of  this  kind  ought  to  be  in  favour  oi  the 
purcliasers.    They  cited 

Sx  parte  Laeey,  6  Vm.  625  ; 
Sz  parte  Bennett,  10  Ves.  381  ; 
JtcPhareon  v.  Watt,  3  App.  Caa.  254. 

Righy,  Q.C.  and  H.  B.  Buckley  for  the  executors 
of  the  defendant  Bailey; — No  special  case  has 
been  made  out  against  the  defendant  Bailey. 

The  Solicitor-General  (Sir  P.  Herschell,  Q.C.) 
and  Northmore  Laurence  forthe  defendant  Bunyon. 
— The  purchasers  were  entitled  to  make  as  good  a 
bargain  as  they  could.  Some  years  afterwards, 
because  the  bargain  has  been  shown  to  be  a  good 
one,  it  is  songht  to  be  shown  that  the  defendants 
obtained  the  property  by  misconduct,  fraud,  and 
impropriety.  It  is  impossible  to  put  the  parties 
into  tne  position  in  which  they  were  in  1872. 
They  then  possessed  knowledge,  legitimatel}' 
acquired,  which  gave  them  an  advantage  in 
relation  to  this  purchase  which  nobody  else  had. 
The  case  must  be  looked  at,  in  order  to  deal  with 
it  fairly,  having  regard  to  what  was  the  position 
of  the  parties  in  the  month  of  Aug.  1872.  If 
this  transaction  was  an  improper  one,  the  circum- 
stances existed  at  that  time,  and  if  the  action 
had  been  brought  then,  the  case  would  have  had 
a  different  aspect.  Thero  was  no  fiduciary  rela- 
tionship ;  the  position  of  the  parties  was  that  of 
ordinary  vendor  and  purchaser,  and  the  rights 
and  duties  of  the  defendants  were  those  arising 
from  the  position  of  ordinary  purchasers  to  ordi- 
nary vendors,  and  nothing  else.  The  vendors 
had  no  right  to  expect  from  them  or  to  require 
from  them  anything  more  than  an  ordinarj- 
vendor  had  a  right  to  expect  from  an  ordinary 
purchaser.  Mixing  up  of  the  questions  of  mis- 
representation and  fraud  with  the  question  of 
the  fiduciary  relationship  of  the  parties  can 
only  be  confusing  and  misleading.  In  the  court 
below  it  was  suggested  that,  if  the  purchasers 
were  not  exactly  in  a  fiduciary  position,  they  wore 
in  a  sort  of  midway  of  fiduciary  relationship. 
They  were  either  in  a  fiduciary  relationship  with 
all  tne  obligations  which  that  relation  imposed, 
or  they  were  purchasers  dealing  at  arm's  length 
with  the  ven«)rs.  The  parties  were  in  the  rela- 
tion of  ordinary  vendors  and  purchasers,  and  the 
purchasers  had  the  right  to  make  the  best  terms 
they  could,  and  to  disclose  as  little  as  they  might 
that  would  be  of  advantage  to  the  vendor.  A 
proposing  purchaser  must  not  make  a  fraudulent 
misrepresentation,  but  he  has  the  right  to  suppress 
everything  which  he  knows  unlikely  to  make  a 
good  bargain  t'o^  him,  and  the  vendor  hae  no 
right  to  assume  that  he  is  to  be  supplied  with  all 
the  knowledge  which  is  in  the  possession  of  the 
proposing  purchaser.  If  he  wants  anything  he 
must  ask  for  it,  and  the  purchaser  may  give  it  or 
refuse  to  give  it.    Then  purchasers  had  a  right  to 
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inako  the  Ijest  uso  of  the  knowledge  they  possesse  d, 
as  they  ■were  at  arm's  length  with  the  vendors. 
This  property  was  of  a  verj'  speculative  character. 
All  that  was  known  by  the  purchasers  was  known 
by  the  vendors  at  the  outset,  before  the  insurances 
liad  been  effected.  The  one  was  in  as  good  a 
position  as  the  other,  subject  to  this  (which 
was  also  known  to  the  vendors),  that  the  pur- 
chasers were  in  a  position,  which  the  vendors 
were  not,  to  obtain  an  accurate  acquaintance  by 
medical  examination  of  the  condition  of  Harvey. 
That  was  the  only  piece  of  knowledge  the  pur- 
chasers possessed  which  the  vendors  did  not 
possess.  But  the  vendors  knew  the  purchasers 
possessed  that  which  they  did  not.  Therefore, 
it  was  not  a  case  of  vendors  who  were  dealing 
with  purchasers  who  were  in  a  better  position 
than  themselves  without  knowing  they  were  in 
a  better  position.  The  vendors  were  represented 
by  a  solicitor  of  skill'  and  eminence  who  was 
not  empowered  to  act  upon  his  own  judgment 
or  according  to  his  own  will,  but  every  trans- 
action in  we  matter  was  brought  before  the 
chief  clerk,  who  saw  the  Master  of  the  Bolls 
himself.  To  suggest  that  the  intending  pnr- 
chasers  were  to  take  care  of  Mr.  Brown,  the  chief 
clerk  and  the  Master  of  the  Bolls,  and  to  see  that 
they  did  not  make  a  bad  bargain,  is  ludicrous. 
No  single  thing  can  be  pointed  out  in  the  conduct 
of  the  sale  from  beginning  to  end  by  Mr.  Brown 
Inconsistent  with  the  position  in  which  he  was 
put  by  the  Master  of  the  Bolls;  and  it  cannot  be 
suggested  that  there  was  any  fact  bearing  on  the 
health  of  Mr.  E.  K.  Harvey  which  the  purchasers 
knew  of  which  they  did  not  put  into  the  vendor's 
possession  before  the  bargain  was  complete,  and 
this  information  was  such  as  no  person  other  than 
the  purchasers  could  have  put  the  vendors  in 
possession  of.  Mr.  Coaks  never  stood  in  any 
fiduciary  relation  whatever  to  the  plaintiffs. 
Messrs.  Bailey  and  Watson  were  creditors  and 
trustees  for  other  creditors,  but  their  fiduciary 
relation  to  the  other  creditors  did  not  go  beyond 
what  passed  into  their  possession  in  trust  for  the 
great  body  of  the  creditors.  This  did  not  pre- 
clude them  from  purchasing  any  part  of  the 
debtor's  estate. 

Stirling  for  the  defendant  Cadge. — ^In  every- 
thing with  which  Cadge  was  connected  he  took 
care  that  his  position  should  be  knowi}  to  all  the 
parties,  therefore  no  charge  can  possibly  rest 
against  him. 

The  Attorney-General  (Sir  Henry  James,  Q.C.) 
and  W.  P.  Beale  for  the  defendant  Harvey. 

Chadwijelc  Healey  for  the  defendant  Watson. 

Wliitehorne,  Q.C.  for  the  Norwich  Union  Life 
Office. 

Meretvether,  Q.C.  and  Jacqiiea  for  the  executors 
of  HUl. 

Cookaon,  in  reply,  cited 
Brooit  T.  Lord  Mogtyn,  11  L.  T.  Bep.  N.  S.  892 ; 

2De6.  J.  &S.  373; 
Kaeeh  y.  Sandford,  1  W.  &  T.  L.  C.  5th  edit.  46 ; 
Sx  parte  Jamet,  8  Vet.  887 ; 
Solman  v.  Loyner,  22  L.  T.  Bep.  0.  S.  296 ;  4  De  O. 

M.  4G.  270; 
Be  Bloye't  Truiti,  1  Mao.  &  O.  488. 

Davey  replied  on  the  new  cases  cited  in  Cookton'e 
jreply.  Cur.  adv.  indt. 

July  31.  —  Bagg ALLAY,  L.J.  delivered  the 
written   judgment    of   the   court,  which,   after 


stating  the  value  of  the  property  and  the  con- 
tract, continued  as  follows : — The  purchase  has- 
proved  most  advantageous  to  the  purchasers ;  but 
it  must  be  borne  in  mind  that  the  purchase  of  a 
life  interest,  unless  the  purchaser  has  the  means 
of  effecting  an  insurance  upon  the  life  of  the 
cettui  qtie  vie,  must  of  necessity  be  a  hazardous 
speculation  ;  and  the  speculative  charactec  of  a 
purchase  of  property  of  this  description  is  much 
increased  if   the  life  of  the  cestui  que  vie  is  by 
common   repute   uninsurable    by  reason  of    the 
assumed  state  of  his  health,  or  of  his  refusal  to 
submit  to  medical  examination.    On  the  other 
hand,  if  the  life  can  be  insured  for  the  amount  of 
the  purchase  money,  even  though  at  an  advance 
upon  the  ordinary   rate  for  a  healthy  life,   the 
purchaser  is  exposed  to  little  or  no  risk,  provided 
the  income  purchased  is  more  than  sufficient  to 
pay  the  annual  premiums  for  insurance  and  the 
interest  on  tlte  purchase  money.     [After  stating 
the  other  facts  as  above  stated,  down  to  the  reply 
of  the  actuary  of  the  Clerical  and  Medical  Office 
of  the  28th  June  1872,  the  judgment  continued :} 
Thus  one  only  of  the  three  offices  was  willing  to 
assure  the  life,  and  that  only  at  a  very  high  rate 
of  premium.     It  has  been  stated  on  behalf  of  the 
defendants  that  "  the  Norwich  certificates  "  were 
submitted  to  the  three*  medical  men  on  the  25tb' 
June,  and  are  the  papers  refeiTcd  to  in  their- 
joint  opinion  as  having  been  pernsed  by  them. 
This  may  be,  and  probably  is,  the  case ;  but  the 
somewhat  favourable  views  of  the  state  of   the 
defendant    Harvey's   health    expressed    by    the 
Norwich  doctors  do  not  appear  to  have  influenced 
the  London  medical  men  by  whom  the  certificates 
were  perused.     It  would  appear  also  that  the 
defendants  Bnnyon  and  Coalcs  had  ascertained 
the  price  at  which   the    Norwich  Union  wonld 
assure  the  life  of  the  defendant  Harvey,  but  to 
that    we   shall  have    occasion    to    refer    more 
particularly  presently.      As    nothing    has    been 
suggested  to  the  contrary,  we  assume  it  to  be  the 
fact  that  the  information  thus  acquired  by  the 
intending  purchasers  as  to  the  state  of  health 
of  the  defendant  Harvey  was  not  in  any  way,  or 
to  any  extent,  communicated  to  Mr.  Brown  pre- 
viously to  the  day  appointed  for  the  sale  of  the 
life  interest.     [Ancr  stating  the  facts  as  to  the 
attempted  sale  by  auction,  the  negotiations  for 
the  sale  to  the   defendants,   and   the  order  of 
the  26th  July  1872,  the  judgment  continued:] 
When  the  action  was  tried  biBfore  Fry,  J.  the 
arguments  were  substantially  confined    to    the 
fiduciary  positions   of    the  defendant  Coaks   as 
solicitor  to  the   defendant   Hill,  the   defendant 
Bailey  as  trustee  in  the  bankruptcy  of  Hai-vcy  and 
Hudson,  and  of  the  defendant  Watson  as  a  member 
of  the  committee  of  inspection,  and  it  was  jiarticu- 
larly  insisted,  on  behalf  of  the  plaintiffs,  that  the 
defendant  Coaks  still  retained  a  fiduciary  posi- 
tion, though  leave  had  been  given  to  him  to  bid 
at  the  sale  by  auction,  of  which  leave  he  had  re- 
lieved himself,  and  it  was  to   these  arguments 
that  the  observations  of   the  learned  judge,  in 
giving  judgment,  were  directed,  though,  as  stated 
by  him,  it  had  been  faintly  suggested  that,  inde- 
pendently of  the  fiduciary  relationship,  there  wa.s 
sufficient  in  the  case  to  set  the  contract  aside. 
This  latter  argument  has  been  strongly  pressecT 
upon  us  by  Mr.  Cookson,  and  to  it  we  will  now 
address  ourselves.    We  will,  however,  first  tn»ce 
the  steps  by  which  the  agreement  of  the  13tb 
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July  was  arrived  at.  The  negotiations  having 
commenced,  all  parties  were  desirous  that  the 
matter  should  be  carried  through  as  quickly  as 
possible.  [The  judgment  then  stated  the  circum- 
stances under  which  the  agreement  was  concluded 
and  confirmed,  and  continued :]  It  is  alleged  by 
the  defendant  Bunyon  that  the  skeleton  case  was 
submitted  to  the  Master  of  the  Rolls  for  the  pur- 
pose of  ascertaining  whether  it  contained  the  in- 
formation which  the  court  would  require  under 
tlie  third  clause  of  the  agreement. '  But  the  state- 
ments in  it  must  have  been  most  material  in  in- 
fluencing the  decision  of  the  Master  of  the  Bolls 
as  to  whether  he  would  authorise  the  plaintiff  to 
«nter  into  a  contract,  and  by  the  omission  from 
it  the  of  unfavourable  report  of  the  three  medical 
men  was  deprived  of  its  only  mitigating  qualifica- 
tion. In  our  opinion,  no  exception  can  fairly  be 
taken  to  the  terms  of  the  agreement  of  the  Isth 
July.  We  go  farther,  and  say  that  at  the  time 
when  the  Master  of  the  Bolls  expressed  his 
decision  of  the  23rd  Jnly  that  the  offer  of  40,0001. 
should  be  accepted,  the  obligations  imposed  upon 
the  purchasers  by  the  terms  of  the  agreement 
had  apparently  been  performed.  Every  step  in 
the  proceedings  to  olitain  the  sanction  of  the 
Master  of  the  Bolls  to  the  purchase  had  been 
taken  with  the  greatest  regularity,  with  the  ex- 
oeption  of  the  omission  from  the  skeleton  case 
before  referred  to,  and  that  omission  had  been 
supplied  before  the  final  decision  was  g^ven.  We 
tliink  that,  upon  the  materials  before  him,  the 
Master  of  the  Bolls  arrived  at  a  perfectly  right 
conclnsion.  But  it  has  been  contended  on  behalf 
of  the  appellants  that  the  information  afforded 
by  the  case  which  was  laid  before  the  Master  of 
the  Bolls  to  enable  him  to  decide,  first,  whether 
he  ought  to  sanction  the  agreement,  and,  secondly, 
whether  the  price  offered  was  sufficient,  was  not 
all  that  the  purchasers,  having  regard  to  their 
own  information  upon  the  subject,  were  bound  to 
afford,  and  that  the  information  actually  afforded 
by  them,  though  not  in  itself  untrue,  was  mislead- 
ing and  intended  to  mislead,  inasmuch  as  other 
infomiation  within  the  knowledge  of  the  pur- 
clttsers,  and  of  which  tiiev  were  well  aware  that 
the  court  was  ignorant,  and  which,  if  known,  would 
have  led  the  court  to  a  different  opinion,  was 
intentionally  and  carefully  withheld.  For  the 
reasons  which  we  are  about  to  state  we  think 
that  this  cont«ntion  is  well  founded ;  but  it  will 
he  considered,  first,  what  was  the  real  effect  of 
the  information  actually  afforded,  and  to  what 
«xtent  it  influenced  the  Master  of  the  Bolls  in 
his  decision.  The  information  actually  afforded 
to  him  amounted  to  no  more  than  this — that  the 
defendant  Harvey  had  been  recently  examined  by 
the  medical  officers  of  three  well-known  London 
life  insurance  offices,  who  had  also  seen  the 
Norwich  certificates ;  that  two  of  those  offices 
altogether  declined  tn  insure  his  life;  and  that 
the  third  had  agreed  to  insure  it  to  the  extent 
of  5000/.  at  a  premium  of  12  per  cent.  In  other 
words,  the  court  was  led  to  believe  that  the  life 
was  only  insurable  at  a  12  per  cent,  premium, 
and  it  cannot  be  doubted  that  it  was  intended  by 
the  defendants  Bunyon  and  Coaks  that  the  Master 
of  the  Bolls  should  so  understand  the  represen- 
tation made  to  him  by  the  case.  The  purchasers 
having,  as  will  presently  be  mentioned,  effected 
other  insurances  upon  the  life  of  the  defendant 
Harvey  at  a  less  rate  than  that  effected  with  the 


Clerical  and  Medical  Society,  a  correspondence 
took  place  between  Bunyon  and  Coaks  shortly 
after  the  completion  of  the  purchase  as  to  the 
expediency  of  dropping  the  latter  policy ;  and  in 
reply  to  a  letter  from  Bunyon,  recommending 
that  it  should  be  dropped,  Coaks,  on  the  11th  Dec. 
1872,  wrote  as  follows  :  "  You  must  bear  in  mind 
that  this  is  a  policy  to  which  we  referred  in  our 
statement  of  mcts  as  having  been  granted  at  12 
guineas  per  cent.,  and  -which  fact,  no  doubt,  had 
Its  influence  with  the  Master  of  the  Bolls,  and  tbe 
actuaries  who  pronounced  an  opinion  upon  the 
value  of  the  life  interest."  The  representation 
so  made,  if  it  had  been  honestly  and  truthfully 
made,  would  have  afforded  the  court  sufficient 
means  for  judging  whether  the  contract  should  be 
approved  and  whether  the  price  offered  was  suf- 
ficient. Upon  this  representation  there  could  be 
but  one  answer  to  the  question  submitted  to  the 
two  actuaries.  Given  the  amount  of  the  premium, 
the  tables  supplied  the  actuaries  with  a  ready 
answer  to  the  question;  and  the  approximate 
agreement  between  thenumberof  years  purchase 
assigned  by  each  actuary  shows  how  simple  the 

Suestion  wa»  which  was  submitted  to  them. 
'Unyon,  who  is  an  actuary  of  considerable  expe- 
rience, in  a  letter  which  is  in  evidence,  addressed 
by  him  to  Coaks  under  date  the  6th  Dec.  1880, 
when  the  inotitution  of  these  proceedings  was 
threatened,  stated  that  at  12  per  cent,  and  6  per 
cent,  interest,  the  life  interest  valued  as  an  annuity 
was  worth  exactly  4*662  years'  purchase,  and  that 
at  7  per  cent,  the  value  in  years'  purchase  was 
4'393.  But  what  practical  effect  had  this  deter- 
mination of  the  number  of  years'  purchase  upon 
the  acceptance  by  the  Master  of  the  Bolls  of  the 
purchasers'  offer?  If  the  4'39  years'  purchase 
had  been  applied  to  the  then  clear  income  taken 
at  13,0001.  It  would  have  given  a  sum  slightly 
exceeding  57,0001.  as  the  proper  price  to  be  paid. 
And  this  was  evidently  the  view  taken  by  the 
actuaries  who,  before  giving  their  opinion  as  to 
the  proper  number  of  years'  purchase,  but  dealing 
with  the  income  of  13,0001.,  had  separately  reported 
that  40,0001.  was  an  insufficient  price ;  "but  when 
the  reports  of  the  actuaries  were  brought  under 
the  consideration  of  the  Master  of  the  Bolls  on 
the  2.''rd  Jnly,  it  was  urged  upon  him  by  Bunyon 
that  the  13,0001.  might  possibly,  if  not  probably, 
be  reduced  to  90001.,  and  it  was  apparently  upon 
that  basis  that  the  decision  as  to  accepting  the 
offer  was  given,  39,5001.  being  the  amount  of  4"39 
years'  purchase  of  an' annuity  of  90001.  It  may 
be  conveniently  here  stated  that  upon  the  appli- 
cation of  the  plaintiffs  to  the  late  Master  of  the 
Bolls,  Sir  George  Jessel,  for  leave  to  commence 
the  present  action,  an  affidavit  was  made  by  Mr. 
Brown  in  opposition  to  one  in  support  of  the 
application.  Whilst  that  affidavit  was  in  course 
of  preparation  Mr.  Brown  was  in  communi- 
cation with  Bunyon  and  Coaks,  and  in  a  letter 
upon  the  subject  of  the  intended  affidavit 
addressed  to  him  by  Coaks,  and  dated  the  4th 
Dec.  1880,  is  a  passage  in  the  following  terms : 
"  No.  3.  It  is  most  important  that  it  should 
appear  in  your  affidavit  that  it  was  pointed  out 
to  the  Master  of  the  Bolls  by  Mr.  Bunyon,  whilst 
the  offer  was  under  consideration,  that  the  trust 
funds  were  estimated  to  amount  in  value  to  about 
300,0002.,  and  that  by  a  change  in  the  investment 
by  the  trustees  into  Government  stock  the  income 
might  be  reduced  to  about  90002.  a  year.    It  is 
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most  important  to  show  this,  because  it  will  explain 
why  the  late  Master  of  the  Rolls  might  adopt  a 
medium  view  when  considering  the  value  under 
the  actuaries'  opinions,  which  he  had  produced 
to  him,  and  which,  if  worked  out  upon  13,000Z.  a 
year,  would  have  brought  the  value  much  higher 
than  the  sum  the  court  determined  to  take.  It  is, 
therefore,  1  think,  of  extreme  importance  that 
this  fact  should  appear  in  a  separate  pargraph  in 
its  proper  piece."  The  price  offered  by  the  pur- 
chasers differed  so  slightly  ft  cm  what  woula  be 
the  proper  price  upon  the  basis  of  12  per  cent, 
insurance  on  an  income  of  9000Z.,  that  the  Master 
of  the  Rolls  had  no  alternative  but  to  accept  the 
price  offered  by  the  purchasers.  But  I  must  note 
a  further  instance  in  connection  with  the  approval 
expressed  by  the  Master  of  the  Rolls  on-  the  10th 
Jtuy.  It  is  stated  by  the  defendant  Bunyon,  in 
the  25th  paragraph  of  his  statement  of  defence, 
that  upon  that  occasion  he  pointed  out  to  the 
Master  of  the  Rolls  that  the  fact  of  the  defendant 
Harvey  having  become  one  of  the  combinatior  of 
the  intended  purchasers,  gave  them  the  advantage 
of  being  able  to  obtain  a  medical  examination  of 
Harvey  for  the  purpose  of  insuring  his  life,  which 
other  purchasers  would ,  not  be  able  to  do,  and 
that  tne  Master  of  the  Rolls  thereupon  said, 
"No  man  is  obliged  to  insure  his  life  for  the 
benefit  of  others."  It  is  doubtless  true,  as  was 
alleged  by  the  defendant  Bunyon,  that  in  addition 
to  the  impression  produced  upon  the  Master  of 
the  Rolls  bv  the  i-epresentation  that  the  life  of 
Harvey  could  only  be  insured  at  a  premium  of 
12  per  cent.,  the  learned  judge  was  further 
influenced  by  the  statement  of  Bunyon,  that  the 
combination  of  purchasers  had  the  advantage  of 
being  able  to  insure  the  life  of  Harvey,  which 
other  intending  purchasers  could  not  do.  And 
this  view  has  been  even  more  strongly  pressed  in 
the  arguments  lief  ore  ns ;  for  it  has  been  alleged 
that  Harvey  refused  to  be  examined  for  anyone 
except  for  the  defendant  Coaks  and  those 
associated  with  him,  and  that  this  refu.«al  on 
his  part  gave  him  an  advantage  over  all  other 
buyers,  and  in  fact  made  the  life  interest  unsale- 
able except  to  themselves.  Of  this  alleged  refusal 
by  Harvey  to  be  examuied  there  is  no  evidence 
whatever,  except  two  letters  written  by  his 
solicitor,  the  defendant  Watson,  to  Mr.  Brown. 
These  letters  were  read  against  the  respondents, 
and  in  this  way  became  admissible  for  them. 
But  neither  the  defendant  Watson  nor  the  defen- 
dant Harvey  was  called  to  prove  this  alleged 
refusal,  although  both  or  either  of  them  might 
have  been  examined  had  it  been  deemed  expedient 
to  call  them.  Though  the  defendant  Harvey  was 
not  bound  to  submit  himself  to  medical  examina- 
tion, we  should  be  unwilling,  in  the  absence  of 
proof,  to  assume  that  he  would  act  so  selfish  and 
ungenerous  a  part  as  to  decline  to  assist  his 
deceased  brother's  creditors  in  realising  their 
property  to  the  best  advantage  by  submitting 
himself  to  examination  had  he  Ixsen  requested  so 
to  do,  and  yet  within  a  very  short  period  to 
submit  to  a  similar  examination  with  a  view  to 
his  own  pecuniary  profit.  We  will  proceed  now 
to  consider  what  information,  which  would  have 
assisted  the  court  in  coming  to  a  proper  decision 
upon  the  questions  under  consideration  by  him, 
was  possessed  bj*  the  purchasers  but  was  not 
disclosed  to  the  court.  By  the  case  which  was 
submitted  to  the  Master  of  the  Rolls  on  the  10th 


Jidy  the  separate  opinions  of  Drs.  Bealn  and 
Pitman,  two  of  the  medical  men  who  concurred 
in  the  joint  opinion  of  the  25th  Jnne,  were  set 
forth ;  each  of  these  separate  opinions  took  a 
very  unfavourable  view  of  the  state  of  the  defen- 
dant Harvey's  health,  and  strengthened  the  view 
that  his  life  was  only  insurable  at  a  12  per  cent, 
premium;  but  the  separate  opinion  "given  by  Dr. 
Fuller,  who  also  was  a  party  to  the  joint  opmion, 
and  which  was  more  favourable,  was  not  included, 
though  it  bore  the  s&me  date  as  that  of  Dr.  Pitman.. 
[After  stating  Dr.  Fuller's  separate  opinion,  as 

fiven  above,  the  judgment  continued :]  It  is 
ifficult  to  suggest  any  reason  why  the  attention 
of  the  Master  of  the  Rolls  was  not  directed  to  this 
letter  of  Dr.  Fuller  other  than  the  fear  that  it 
might  weaken  the  effect  which  the  opinions  of 
Drs.  Pitman  and  Beale  were  intended  to  produce. 
The  opinion  of  Dr.  Fuller  was  given  in  a  letter 
addressed  to  Mr.  Davies,  the  Secretary  of  the  Law 
Life  Association,  and  it  has  been  urged  in  ail- 
ment that  it  did  not  reach  the  hands  of  Bunyon 
'Ijefore  he  had  finished  the  skeleton  case.  If  this 
were  so  he  had  abundant  opportunity  at  a  later- 
jjcriod  of  placing  it  before  the  Master  or  the  Rolls ; 
but  as  early  as  the  3rd  J  uly  Bunyon  was  expecting- 
the  opinion,  for  in  a  letter  to  Coaks  on  that  day  he- 
writes  :  "  I  have  seen  Dr.  Beale,  who  turns  out  to 
be  a  friend  of  mine,  and  who  has  written  a  certifi- 
cate which  I  shall  have  through  Mr.  Cutcliffe ;  I 
shall  get  the  same  thing  from  Dr.  Pitman  through 
Mr.  Hardy,  and  no  doubt  the  same  thing  from  Dr. 
Fuller  through  Mr.  Davies."  Again  it  is  admitted 
that  insurances  to  a  large  amount  were  effected 
by  the  purchasers  on  the  life  of  Harvey  in  the  - 
months  of.  July  and  August  1872,  with  various 
insurance  ofBces  in  Scotland  and  England,  and 
that  these  iuRurances  were  effected  upon  premiums 
of  10/,  lis.  per  cent.,  payable  for  ten  years  only. 
On  the  25th  June  1872,  the  sa-me  day  that  the  joint 
opinion  of  Drs.  Pitman,  Beale,  and  Fuller  was 
given,  Bunvou  opened  negotiations  with  Mr. 
Maclagan,  the  secretary  of  an  association  of  life 
insurance  ofBces  in  Edinburgh,  known  as  "The 
Under-Average  Association.'  with  a  view  to 
effecting  insurances  on  the  life  of  the  defendant 
Harvey.  It  is  unnecessary  to  enter  into  the 
details  of  these  negotiations ;  it  is  sufficient  to  say 
that  by  a  letter  dated  the  1st  July  1872  Mr. 
Maclagan  informed  Bunyon  that  the  association 
had  that  day  resolved  to  recommend  to  the 
respective  boards  to  take  a  sum  on  Harvey's  life 
as  a  whole-term  risk  without  profits  by  limited 
payments  of  13Z.  14».  per  cent,  for  seven  years  or 
10(.  llg.  cent,  for  ten  years,  and  that  it  rested  with 
the  board  to  say  what  sums  they  would  take ;  that 
on  the  5th  July  Bunyon  wrote  to  Coaks  that  he 
had  other  acceptances  from  five  Scotch  offices  for 
10,000?.,  which,  -with  the  Clerical  and  Mediosl  for 
5000J.,  and  4000Z.  with  the  Norwich  Union,  would 
make  19,0002. ;  that  on  the  same  date  Mr,  Mac- 
lagan forwarded  to  Bunyon  further  acceptances 
from  Scotch  offices  to  the  amount  of  10.000/. ;  that 
in  the  aggregate  insurances  were  effected  sufficient 
to  cover  the  full  price  agreed  to  be  given  for  the- 
life  interest,  and  that,  with  the  exception-  of  the 
policy  witt  the  Clerical  and  Medical,  the  in- 
surances were  effected  at  a  rate  of  lOJ.  lis.  per 
per  cent,  for  ten  years.  It  is,  moreover,  evident 
from  the  correspondence  between  Sir  Samuel 
Bignold,  the  secretary  of  the  Norwich  L'nion,  and 
1  the  defendants  Bunyon  and  Coaks^tbat  the  latter,. 
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•who  Tras  a  director  of  that  office,  had  ascertained 
previously  to  the  2nd  July   that  the  Norwich 
Union   ■would   grant   a   policy   of   40001.    upon 
■even    less    terms    than    those   accepted  bv   the 
Scotch    ofSces.     At  this  time   Sir   S.   Bignold 
•contemplated   becoming   a  member  of  the  com- 
bination in  the  event  of  a  purcha.se  at  the  auction. 
Bunyon  was  the  then  actuary  of   the    Norwich 
Union,  and  a  nephew  of  Sir  Samuel  Bignold,  and 
in  ar  letter  addressed  by  Sir  Samuel  Bignold  to 
Bnnyon,  under    date  of    3rd   July  1872,    after 
-Stating  that  he  had  that  morning  had  a  note  from 
■Coaks  to  the  effect  that  the  life  estate  had  not 
been  sold  at  the  auction  on  the  previous  day,  Sir 
Samuel  Bignold  proceeded  as  follows :   "  I  am 
glad  of  this  issue.    Our  board,  on  the  application 
of  Coaks,  had  agreed  to  insure  E.  K.  Harvey's 
life  for  4000Z.  at  9  per  cent.,  which,  I  suppose, 
will   not  now  be  required."     On  the  same  day 
Bunyon,  in  a  letter  to  Coaks,  wrote :  "  We  had 
agreed  that  the  Norwich  Union  should  not  have 
the  life  offered  until  after  the  auction,  and  it  may 
•  be  awkward  if  we  are  pressed  by  Brown  as  to  the 
terms  of  the  acceptances  with  that  company." 
It  may  be,  as  has  been  urged  by  the  defendants' 
coonsel,  that  there  was  no  actual  acceptance  of 
the  proposal ;  but  it  is  clear  that  at  the  time  of 
the  auction  Bunyon  ai)d  Coaks  well  knew  that  if 
required  they  could  have  a  policj'  upon  the  terms 
/mentioned.    There  can  be  no  doubt  that  this  was 
■the  "40001.  with  the  Norwich  Union"  referred 
to  in  the  letter  from  the  defendant  Bunyon  to  the 
•defendant  Coaks  of  the  5th  July.    The  letter  of 
Mr.   Maclagan  of   the  1st  July  would  in   due 
course  of  post  reach  Bnnyon  before  the  attempted 
•sale  by  auction;   and  at  any  rate  Bunyon  and 
Coaks  were  well  aw^are,  before  the  skeleton  case 
•was  laid  before  the  Master  of  the  Rolls  on  the 
lOtli   July,  that  the  life  of   Harvey    could   I)e 
Insured  at  the  rate  mentioned  in  Mr.  Maclagan's 
letter  of  the  1st  July.    It  was  alleged  on  behalf 
of   the  purchasing  defendants  that  the  accept- 
ances by  the  Scotch  offices,  upqn  the  terms  men- 
tioned m  Mr.  Maclagan's  letter,  were  communi- 
cated to  the  Master  of  the  Bolls,  and  were  taken 
into    consideration    by    him    before    he    finally 
approved  the  sale.    Had  such  been  the  case  there 
would    have    been    a    manifest    impropriety    in 
placing  the  case  before  the  judge  witnout  any 
reference  to  acceptances,  and  therefore  In  a  form 
calculated  to  mislead.     The  court  would  have 
felt  justified  in  setting  aside  the  sale  under  cir- 
cumstances so  special  as  those  of  the  present 
case.    But  no  evidence  of  this  fact  was  given  on 
the  trial.    It  appeared,  however,  that  upon  the 
trial  Pry,  J.  took  a  view  of  the  case  favourable  to 
the  defendants,  and  it  has  been  urged  before  us 
that  they  had  evidence  which  they  did  not  then 
produce.    We  accordingly  deemed  it  right  at  the 
close  of  the  appellants    case  to  intimate  to  the 
respondents' _  counsel    that    upon    the    materials 
before  us  we  felt  that  there  was  a  case  to  be 
answered,  and  that  they  would  be  at  liberty  to 
adduce  evidence   as  they  might    think  proper. 
Accordingly,    Mr.    Brown   and    the    defendant 
Bunyon    were   examined  after  Mr.  Davey  had 
finished  his  address  for  the  respondent  Coaks. 
It  was  apparently  deemed  unnecessary  or  inex- 
pedient to  examine  Coaks,  Harvey,  and  Watson, 
though  there  was  ample  opportunity  of  doing  .so. 
With  reference  to  the  suggested  communication 
to  the  Master  of  the  Bolls  of  the  fact  of  the 


Scotch  acceptances  no  direct  evidence  was  given 
by  Mr.  Brown ;  but  in  his  examination-in-chief  he 
stated  that,  in  the  course  of  a  conversation  with 
the  defendant  Coaks  on  the  17th  July,  he  asked 
him  how  they  were  getting  on  with  their  insu- 
rances, telling  him  that  he  had  heard  from  an 
independent  source  that  the  purchasers  had 
got    a   policy  from  the  Pelican    Office    at    ten 

fuineas,  and  that  Coaks  then  said  that  the 
elican  had  followed  the  Scotch  offices,  and 
that  he  (Mr.  Brown)  gathered  from  Coaks  that 
they  had  got  some  insurances  from  the  Under- 
Average  Association  of  Scotland,  but  that  they 
did  not  go  into  details.  This  circumstantial 
account  of  the  interview  suggested  that  Mr. 
Brown,  having  become  acquainted  with  the  fact 
of  the  Scotch  acceptances,  might  have  mentioned 
them  to  the  Master  of  the  BoUs,  though  we  have 
felt  great  difficulty  in  coming  to  the  conclusion 
that  a  judge  of  his  experience  would  have  sanc- 
tioned such  a  sale  if  all  the  materials  now  sug- 
gested to  have  been  before  him  had  been  actually 
taken  into  consideration.  But  such  an  inference 
was  altogether  negatived  when  Mr.  Cookson,  in 
cross-examination  and  in  his  reply,  drew  atten- 
tion to  statements  in  the  before-mentioned  affi- 
davit of  Mr.  Brown,  and  to  certain  letters  which 
passed  between  Bunyon  and  Coaks  in  Dec.  1872. 
In  the  28th  paragraph  of  the  affidavit  Mr.  Brown 
stated  as  follows :  "  I  say  that  I  was  from  the 
1.5th  March  1872  well  aware  that  the  said  C.  J. 
Bunyon  and  I.  B.  Coaks  were  acting,  not  on  their 
own  behalf  alone,  but  on  behalf  of  themselves 
and  several  other  persons  interested  with  them 
in  purchasing  the  said  life  interest,  but  I  know 
nothing  of  the  policies  which  are  said  to  have 
been  effected  upon  the  life  of  the  said  Edward 
Korrison  Harvey."  We  do  not  impute  to  Mr. 
Brown  the  slightest  intention  to  mislead  the 
court,  but  we  attach  more  weight  to  the  very 
carefully  prepared  affidavit  of  the  8th  Dec.  1880 
than  to  his  recollection  upon  the  occasion  of  his 
recent  examination,  and  we  are  satisfied  that  he 
was  not  made  awhre  of  the  Scotch  insurances  at 
any  time  previously  to  the  final  approval  by  the 
Master  of  the  Rolls  of  the  proposed  purchase,  and 
this  view  is  borne  out  by  the  correspondence  be- 
tween Bunyon  and  Coaks  with  reference  to  the 
Pelican  policy.  Bunyon,  in  a  letter  to  Coaks, 
dated  the  13th  Dec.  1872,  when  urging  the  sur- 
render of  the  Clerical  and  Medical  jwlicy,  wrote  : 
"  So  far  from  there  being  any  representation  that 
we  could  not  insure  except  at  12  per  cent.,  it  was 
known  by  Mr.  Browni  that  the  Pelican  had 
accepted  the  sum  of  50001.,  and,  if  he  knew  that, 
he  would  have  learned  the  rate  of  premium ;"  to 
which  Coaks  replied  on  the  following  day :  "  What 
Mr.  Brown  knew  as  to  the  Pelican  was  after  the 
statement  had  gone  to  the  Master  of  the  Rolls." 
Upon  a  full  consideration  of  all  the  circumstances 
of  this  complicated  case,  we  can  come  to  no  other 
conclusion  that  that  the  opinions  of  Dr.  Fuller, 
the  conditional  arrangement  with  the  Norwich 
Union,  and  Scotch  acceptances  were  intentionally 
and  carefully  kept  back  in  order  that  the  Master 
of  the  Rolls  might  remain  impressed  with  the 
belief  that  the  defendant  Harvey's  life  could  not 
be  insured  at  less  than  a  12  per  cent,  premium. 
It  has  been  contended  on  behalf  of  the  purchasing 
defendants  that  a  purchase  made  by  them  was 
like  any  other  purchase ;  thai  the  maxims  of 
Caveat  emptor  and  Caveat  vendor  were  as  appli- 
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cable  to  this  transaction  as  to  any  ordinary  case 
of  buying  and  selling;  and  that  the  buyers  were 
under  no  obligation  to  disclose  the  advantages 
they  possessed  to  the  sellers.  But  we  cannot 
adopt  this  view.  It  entirely  leaves  out  of  sight 
the  duties  of  persons  dealing  with  a  court  of  jus- 
tice. A  person  desirous  of  buying  property 
which  is  being  sold  under  the  direction  of  the 
court  must  either  abstain  from  laying  any  infor- 
mation  before  the  court  in  order  to  obtain  its 
approval,  or  he  must  lay  before  it  all  the  informa- 
tion he  possesses,  and  which  it  is  material  the 
court  should  have  to  enable  it  to  form  a  judg- 
ment on  the  subject  under  its  consideration.  But 
what  was  the  course  pursued  by  the  defendants 
Buiiyon  and  Coaks  ?  We  name  them  alone,  for 
they  were  the  chief  movers  in  the  transaction; 
but  the  other  members  of  the  combination  who 
availed  themselves  of  their  assistance  must  be 
equally  affected  bv  their  conduct.  The  defendants 
Bunyon  and  Coaks  knew  that  the  life  interest 
was  being  sold  under  the  direction  of  the  court, 
and  that  a  contract  for  sale  would  have  to  be 
approved  by  Lord  Eomillv.  But  more  than  this, 
tney  had  proposed,  as  we  have  before  pointed  out, 
to  furnish  the  materials  to  enable  Lord  Romilly 
to  form  his  opinion.  They  knew  that  the 
materials  which  they  did  furnish  were  incomplete 
and  calculated  to  mislead,  and  they  had  further 
materials  which,  if  disclosed,  would  have  eiven  a 
different  complexion  to  the  case,  and  could  nardly 
have  failed  to  lead  the  Master  of  the  Bolls  to 
decline  their  offer.  Kow,  if  a  party  to  an  agree- 
ment obtain  the  sanction  of  the  court  by  with- 
holding information  which  is  material,  and  is 
known  to  him  to  be  so,  such  withholding  amounts 
to  fraud,  and  the  agreement  ought  not  to  stand. 
It  is  no  answer  to  say  that  the  information  given 
to  the  court  was  true  so  far  as  it  went,  and  that 
if  the  court  desired  further  information  or  further 
materials,  it  should  have  asked  for  them.  The 
court  is  neither  buyer  nor  seller,  and  it  is  the 
duty  of  everyone  laying  materials  before  it,  for 
the  purpose  of  obtaining  its  approval  of  any 
transaction,  to  take  care  that  the  materials 
furnished  to  guide  the  court  shall  not  be  in- 
complete or  misleading.  A  purchase  which  has 
received  the  sanction  of  the  conrt  will  not  be  set 
aside  upon  slight  grounds,  but  if  the  approval 
of  the  court  has  been  obtained  by  misrepresenta- 
tion, or  by  the  withholding  of  material  information 
through  the  absence  of  which  the  information 
furnished  is  misleading,  the  court  will  treat  such 
misrepresentation  or  withholding  as  fraud,  and 
will  act  accordingly.  The  observations  of  Turner, 
L.J.,  in  the  case  to  which  we  are  about  to  refer, 
are  as  applicable  to  cases  similar  to  the  present 
as  to  that  with  which  he  was  dealing.  The  suit 
of  Brooke  v.  Lord  Moatyn  was  instituted  in  185'J, 
to  set  aside  a  compromise  entered  into  in  184«3, 
which  had  been  sanctioned  by  the  conrt  on  behalf 
of  an  infant.  It  appeared,  at  the  time  of  the 
inquiry  whether  the  compromise  was  for  the 
benefit  of  the  infant,  that  a  document  relative  to 
the  valuation  of  the  estate,  and  of  a  character 
rendering  it  doubtful  whether  the  valuation 
which  throughout  the  inquiry  had  been  treated 
as  correct,  and  was  not  based  on  erroneous 
principles,  so  as  to  give  an  undervalue,  was  in 
the  possession  of  the  owners  of  the  estate,  but 
was  not  laid  before  the  master.  The  compromise 
was  set  aside  by  Turner,  L.J.,  who  in  tho  course 


of  his  judgment  made  tho  following  observa- 
tions :  '*  It  is  sufficient  to  say  that  in  my  opinion 
this  document  shows  that  the  materials  necessary 
to  enable  a  fair  judgment  to  be  formed  upon  the 
question  whether  this  compromise  was  for  the 
benefit  of  the  infant  were  not  fairly  and  properly 
brought  under  the  master's  consideration — that 
there  was  a  suphression  of  material  facts  that 
were  within  tho  knowledge  of  Lord  Mostyn  and 
his  advisers,  and  were  not  within  the  knowledgi? 
of  the  plaintiff,  or  of  those  who  acted  for  him. 
It  may  be  said,  perhaps,  that  the  master  was 
satisfied  with  the  information  laid  before  him, 
and  called  for  no  further  information;  but  the 
question  is  not  whether  the  master  called  for 
further  information,  but  whether  the  parties 
having  this  further  information  in  their  posses- 
sion were  justified  in  withholding  it.  I  am 
satisfied  that  information  was  withheld  which 
was  material  to  have  been  g^ven,  and  which,  if 
given,  might  have  altered  the  conclusion  arrived 
at,  and  I  think  the  fact  of  such  information 
having  been  withheld  amounts,  in  the  eye  of  this- 
coiirt,  to  fraud."  The  views  thus  expressed  by' 
Turner,  L.J.  are,  in  our  opinion,  such  as  should 
regulate  our  decision  upon  the  present  appeal. 
Again,  it  has  been  argued,  and  the  point  ought 
not  to  be  passed  over,  that  the  purcnasers  gavo 
to  the  MaMter  of  the  Bolls  all  the  information 
which  the  contract  required.  But  this  contract 
was  one  which  could  not  be  made  withont  the 
sanction'  of  the  court,  and  the  first  question 
is,  how  was  that  sanction  obtained?  By  snb- 
mitting  the  case  to  the  Master  of  the  HoUs. 
with  the  draft  agreement,  the  defendants  were 
trying  to  induce  him  to  approve  and  sanction 
the  contract,  and  in  so  doing  impliedly  repre- 
sented that  the  case  showed  the  terms  on  which 
it  might  be  expected  that  insurances  could  be- 
effected.  Independently  of  any  such  implied 
representations,  it  was  the  duty  of  those  who 
came  for  the  sanction  of  the  court  to  state  fairly 
the  evidence  in  their  possession  as  to  the  facts. 
In  our  opinion  the  defendant  Bunyon  deceived  the- 
court  by  laying  the  case  before  it,  when  he  knew 
and  had  in  his  possession  evidence  proving  that 
insurances  could  be  effected  on  much  easier 
terms,  and  the  other  purchasing  defendants  are 
affected  by  his  knowledge.  And  even  if  the  facts 
had  been,  as  alleged  by  the  defendants,  that  Mr. 
Brown  was  informed  of  the  Scotch  insurances,  wo 
could  not  assent  to  the  contention  on  their  behalf 
that  they  ought  not  to.be  held  responsible  for  any 
failure  on  his  part  to  communicate  the  intention 
to  the  Master  of  the  Bolls.  The  defendant 
Snnyon  on  his  own  showing,  as  before  pointed 
out,  took  an  active  personal  part  in  inducing  the 
Master  of  the  Rolls  to  give  his  sanction  to  tho 
contract  upon  the  insufficient  materials  before 
him,  and  must  have  been  well  aware,  or,  at  any 
rate,  had  very  good  reason  to  believe,  that  the 
Master  of  the  Rolls  had  no  information,  either 
through  Mr.  Brown  or  any  other  source,  upon  tho 
subject  of  the  Scotch  iusurances  ;  and  it  was  tho 
duty  of  the  defendant  to  see  that  full  information 
upon  the  subject  was  afforded,  and,  if  necessary, 
to  supply  anv  omission  in  that  respect  upon  the 
part  of  Mr.  Brown.  It  has  also  been  contended 
on  behalf  of  the  purchasers  that,  having  r^^rd  to 
the  time  which  has  elapsed  since  the  purchase 
which  it  is  now  sought  to  set  aside  was  completed, 
i  the  court  should  not  interfere.  Tfl^this  the  answer 
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ia,  that  when  the  court  is  asked  to  set  aside  a  con- 
cluded transaction  on  the  ground  of  fraud  on  the 
part  of  those  against  whom  relief  is  sought,  and 
especially  when  the  fraud  has  been  practised  upon 
the  court  itself,  the  mere  lapse  of  time  is  no  oar 
to  the  relief  prayed.  It  may  happen  that  there 
has  been  sucn  an  amount  of  laches  on  the  part  of 
those  seeking  relief  that  the  court  may  be  of 
opinion  that  more  injustice  would  be  upon  the 
whole  done  by  granting  than  by  refusing  relief; 
but  we  can  find  no  trace  of  any  such  laches  in  the 
present  case.  As  to  much  of  the  materials  upon 
which  the  appellants  rely,  and  upon  which,  in  our 
qpinion,  they  are  entitled  to  succeed,  information 
has  apparently  been  for  the  first  time  obtained  bj 
them  by  the  proceedings  in  the  action.  This 
remark  particularly  applies  to  the  production  of 
the  very  voluminous  correspondence  which  has 
been  put  in  evidence,  without  which  the  cleverly 
contrived,  and  the,  for  the  time,  cleverly  executed 
scheme  of  the  defendants  could  not  have  been 
detected  and  exposed.  The  plaintiffs  represent  a 
large  body  of  creditors,  and  it  is  more  difiBcult  to 
hoM  that  a  class  has,  bv  delav,  forfeited  its  rights, 
fhan  that  an  individual  has  done  so ;  moreover,  in 
the  present  case  there  arc  circumstances  to  excuse 
the  delav.  The  proper  person  to  question  the 
transaction  was  the  defendant  Hill,  the  executor 
of  Sir  Robert  Harvey,  or,  if  he  failed  to  do  bo,  one 
of  the  plaintiffs  in  the  snits  of  Laeey  v.  Hill  and 
Leney  v.  Hill ;  but  the  defendant  Coaks  was  the 
solicitor  of  the  defendant  Hill  in  both  suits,  and 
thongh  he  was  not  acting  in  the  suits  for  either 
of  the  idaintiffs,  he  was  the  general  solicitor  of 
the  piaintiff  Lacey,  and  had  occasionally  acted  for 
the  plaintiff  Leney,  and  the  order  of  the  9th  Dec. 
1880  giving  leave  to  the  present  plaintiffs  to  com- 
mence this  action  was  made  upon  the  refusal  of 
the  defendant  Hill  to  institute  proceedings. 
Moreover,  the  grounds  on  which  we  principally' 
rely  for  setting  aside  the  contract  are  tne  conceal- 
ment from  the  Master  of  the  Rolls  of  material 
evidence  within  the  knowledge  of  the  purchasers, 
that  is,  a  misrepresentation  to  the  judge  who 
sanctioned  the  contract;  and  it  would  be  very 
difficolt  for  any  person  not  a  party  to  the  action  to 
ascertain  whetner  any  such  concealment  or  misre- 
presentation had  taken  place.  But  there  are  many 
cases  in  which,  thongh  the  delay  may  be  fairly 
attrihntable  to  want  of  knowledge  on  the  part  of  the 
{daintiffs  of  &cts  which  had  been  ascertained  by 
meaas  of  the  action,  yet  in  consequence  of  the 
prejudice  to  the  defendants  arising  from  the 
delay  the  court  might  refuse  relief  which,  if 
sought  promptly,  would  have  been  granted.  In 
the  mesent  case,  though  it  is  not  one  in  which 
relin  should  be  ref ns^,  the  court  may,  and  in 
onr  opinion  ought  to  prevent  the  defendants  < 
suffering  any  loss  from  the  time  which  has 
elapsed  since  the  contract,  and  for  this  purpose 
the  defendants  ought,  in  taking  the  accounts,  to 
be  allowed  all  payments  made  for  premiums  on 
the  policies  and  for  interest  on  money  borrowed 
to  pay  tar  the  purchase,  and  ought  to  have  repaid 
to  them  with  mterest  the  sums  paid  out  of  their 
own  means  for  the  purchase,  and  to  be  relieved  of 
liability  for  the  sums  borrowed  for  the  purchase 
and  still  remaining  due  from  them.  Having 
arrived  at  the  conclusion  that  the  purchase  must 
be  set  aside  upon  the  grounds  which  we  have 
stated,  we  deem  it  unnecessary  to  enter  upon  the 
c<»i8ideration  of  the  alleged  fidndary  position  of 


the  defendant  Coaks  towards  the  estate  of  Sir 
Robert  Harvey,  which  was  the  substantial  ques- 
tion discussed  before  Fry,  J. 

Appeal  allowed. 

Solicitors  for  the  plaintiffs,  White*,  Benard,  and 
Co.,  for  M.  8.  Emertmi,  Norwich. 

Solicitors  for  the  defendants,  Johnton  and 
Matter ;  Smythe  and  Brettell ;  Blake  and  Ha»eUine, 
for  Field,  Son,  and  Pulley,  Norwich;  S.  W. 
Johnson  and  Son ;  Aldridge,  Thome,  and  Morris, 
for  CopeTtian  and  Cadge,  Loddon;  0.  F.  Hudson, 
Matthews,  and  Co.,  for  Bailey,  Cross,  and  Barnard, 
Norwich;  ir.  Sturf,  for  J.  B.  Coaks  and  Co., 
Norwich. 
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Skow  v.  Whitehead,  (a) 

Covenant — "House  " — Ti'ater — Adjoining  cellars— 
Percolation — Damage. 

The  defendants  were  the  assignees  of  a  piece  of 
land  which  adjoined  the  plaintiff's,  and  which 
was  subject  to  a  covenant  entered  inU>  with  the 
plaintiff  that  no  liouse  should  be  erected  upon  the 
land  of  less  value  than  4001.  The  d^endants 
commenced  to  build  two  houses  or  shops,  each  two 
stories  high,  upon  the  land,  hut  the  local  hoard 
oljeeted,  for  certain  reasons,  to  the  mode  of 
httUding. 

In  consequence  of  these  objections  the  two  houses 
were  throvm  together  by  making  a  communication 
between  them  on  the  •around  floor.  On  the  plan, 
a*  submitted  by  the  defendants  to  the  local  board, 
there  was  also  shown  a  eommmnieation  on  the 
upper  floor,  but  this  did  not  appear  to  have  been 
carried  out.  As  altered,  the  houses  had  two 
•««para<e  doors  opening  to  the  road,  and  two 
separate  shop  windows  fronting  to  the  road. 
They  each  had  a  separate  staircase,  but  one  ^  of 
them  had  no  kiichen.  In  the  yard  behind,  whim 
was  common  to  the  two  houses,  there  was  only  one 
water-closet  and  ashpit.  It  was  admitted  that 
each  of  the  two  houses,  if  they  were  to  be  con- 
sidered as  separate,  was  of  less  value  than  400{.> 
but  that  the  value  of  the  two  exceeded  that  sum. 

One  of  the  hofises  adjoined  a  house  of  thepiaintifs.- 
The  defendants  had  fitted  their  house  unth  ptpes 
which  aid  not  communicate  wUh  any  drain.  The 
water  flowing  down  these  pipes  settled  in  the 
cellar  of  the  defendants'  house,  and  thence  perco- 
lated through  the  ground  into  the  plaintiff's  eeUar, 
which  was  on  a  lower  level,  and  did  some 
injury. 

The  questions  were,  first,  whether  a  breach  of  the 
covenant  had  'been  c»»imitted ;  and,  secondly, 
whiiher  the  injury  done  to  the  plaintiff^ s^  eellat* 
by  percolation  of  water  toa*  an  actionable 
wrong. 

Held,  that  the  building  substantially  formed  two 
houses  arid  not  one,  and  that,  ther^ore,  a  breach 
((f  the  covenant  had  been  committed. 

Held,  also,  that  the  defendants,  by  allotving^  the 
water  to  escape  from  their  cellar,  had  comnUtted 
an  aetionahle  wrong,  and  were  liable  to  pay 
danuJKies. _^___^ 

(a)  Beporied  by  E.  A.  SCBATcailT,  Esq.,  B*rrister-at-I.aw. 
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Ballard  v.  Tomlinaon  (60  L.  T.  JRm.  N.  8.  230; 
26  Oh.  Div.  194)  notfoUowed. 

Bt  an  indentnre,  dated  the  15th  Jan.  1870,  a  piece 
of  land  situate  at  Woodford,  Essex,  on  the  north 
side  of  and  adjoining  the  Mayfarook-road,  was 
conveyed  by  the  British  Land  Company  Limited 
to  Frederick  Beard. 

The  land  formed  part  of  an  estate  which  was 
offered  for  sale  by  auction  in  forty-three  lots. 

The  indenture  contained  a  covenant  by  the 
vendors,  the  company,  for  themselves  and  their 
assigns,  and  by  the  purchaser,  P.  Beard,  for  him- 
self,  his  heirs,  executors,  administrators,  and 
assigns,  with  and  to  each  other,  and,  as  to  the 
purchaser,  with  and  to  the  owners  or  owner  of 
any  land  to  which  the  stipulations  specified  in 
the  second  schedule  related  (viz.,  the  land  which 
remained  vested  in  the  vendors)  other  than  the 
land  conveyed,  that  the  covenantors  would  comply 
with  such  stipulations. 

One  of  the  stipulations  was  that,  on  the  pre- 
mises comprised  in  the  indenture,  no  house  should 
be  erected  of  less  value  than  400Z.,  and  that  the 
value  of  a  building  should  be  the  amount  of  the 
net  first  cost,  in  materials  and  labour,  of  con- 
struction estimated  at  the  lowest  current  prices. 

In  Aug.  1878  the  plaintiff  Snow  became  the 
purchaser  at  an  auction  of  certain  lots  forming  a 
portion  of  the  land  which  was  conveyed  to  F. 
Beard,  subject  to  the  same  stipulation. 

In  1882  another  adjoining  lot  was  purchased 
by  the  defendant  Whitehead.  An  interest  therein 
was  claimed  by  the  defendant  Wilson. 

The  plaintiff  alleged  that  the  defendants  pro- 
ceeded to  build  upon  their  land  three  houses 
containing  shops,  and  a  fourth  shop  at  the  end  of 
the  third  house  without  any  rooms  over  it ;  that 
the  second  and  third  houses  adjoining  his  property 
were  connected  by  a  doorway  m  the  party  wall  on 
the  ground  floor ;  that  there  was  also  a  doorway 
in  the  party  wall  between  the  third  house  and 
the  fourth  shop;  that  neither  the  house  which 
had  no  doorway  in  the  party  wall,  nor  either  of 
the  other  two  houses,  nor  the  fourth  shop,  was  or 
would  be,  when  completed,  separately  of  the  value 
of  4001. ;  and  that  the  doorways  in  the  party  walls 
might  be  bricked  up  at  any  time/ when  all  the 
houses  and  the  fourth  shop  would  be  as  distinct 
and  separate  tenements  in  fact  as  they  were  in 
appearance.  He  also  alleged  that  the  three  houses 
and  the  fourth  shop  were  four  distinct  houses 
within  the  meaning  of  the  stipulation. 

The  plaintiff  had  built  on  his  land  houses  with 
shops  in  accordance  with  the  stipulation,  and  on 
the  faith  of  its  being  complied  with  by  the  owners 
of  the  other  lots  subject  to  it ;  and  he  contended 
that  it  would  be  detrimental  to  his  property  if 
the  defendants'  houses  and  shop  then  being  built 
were  allowed  to  remain. 

The  plaintiff  further  alleged  that  the  defen- 
dants, before  their  buildings  were  commenced, 
had  caused  a  large  hole  to  be  dug  on  their  land, 
in  which  a  quantity  of  water  had  accumulated, 
and  that  some  of  the  water  was  allowed  by  them 
to   escape   and   run    into    the   basement  of   the 

glaintin's  adjoining  premises,  causing  damage  to 
isproperty. 

Tne  plaintiff  claimed  a  declaration  that  the 
defendants'  houses  and  buildings  constituted  a 
breach  of  the  stipulation,  and  asked  for  an  in- 
jnitction  to  restrain  the  defendants  from  erecting. 


or  permitting  to  continue  on  the  premises,  any 
house  which  should  not  be  of  the  value  required 
thereby,  and  he  also  claimed  damages  for  the 
injury  caused  to  his  premises  by  the  water  80 
allowed  to  escape  by  the  defendants. 

The  defendants  alleged  that  they  had,  since 
the  commencement  of  the  action,  completed  two 
houses  (which  two  they  were  building,  and  no 
more,  when  the  action  was  commenced)  in  accor- 
dance with  the  stipulation. 

The  defendant  Wilson  admitted  that  he  cansed 
a  hole  to  be  dug  on  the  land,  but  only  for  the 
purpose  and  in  course  of  laying  the  foundations 
of  tne  houses.  Both  defendants  submitted  that 
the  action  was  premature  and  frivolous,  and  ought 
to  be  dismissed  with  costs. 

The  evidence  viva  voce  was  conflicting.  It  is 
sufficiently  referred  to  in  the  judgment. 

The  action  now  came  on  for  trial. 

Qraham  Hastings,  Q.C.  and  G.  E.  S.  Fryer,  for 
the  plaintiff,  contended  that  the  evidence  showed 
that  the  defendants'  buildings  formed  separate 
houses,  which  were  not  of  the  value  specified  in 
the  covenant;  and  that  the  defendants  were  liable 
to  pay  damages,  estimated  at  from  31.  to  41.,  for 
the  injury  causeid  by  the  percolation  of  water  from 
their  cellar. 

Bobinson,  Q.C.  and  Boonie,  for  the  defendants, 
submitted  that  in  the  erection  of  the  houses  the 
defendants  had  done  all  that  was  required  of 
them  by  the  local  board,  and  that  they  had  anb- 
stantially  complied  with  the  covenant.  They 
referred  to 

Biehardt  v,  Sieantea  ImprovtmttU  and  Tramtoam 
Company,  38  L.  T.  fiep.  N.  S.  833 ;  9  Ch.  Div.  4&, 

upon  the  questi6n  of  the  erection  of  the  houses ; 
and  to 

BdUard  v.  Tomlituon,  SO  L.  T.  Bep.  N.  S.  230:  26 
Ch.  Div.  194, 

to  show  that  the  defendants  were  not  liable  on 
the  claim  made  for  damages  to  the  plaintiff's 
premises. 

Hoftingt,  in  reply,  referred  to 

Th»  London,  Brighton,  and  Boulh  Coeut  BaUitay 
Company  v.  Uitmphriy  (not  reported). 

Kay,  J. — The  object  of  this  action  is  mainly  t,o 
enforce  the  provisions  of  a  covenant  affecting 
certain  land,  which  was  to  the  effect  that  no 
house  should  be  erected  upon  any  part  of  the 
land  of  a  less  value  than  400!.,  and  that  the  value 
of  a  building  should  be  the  amount  of  the  net 
first  cost  in  materials  and  labour.  The  defen- 
dants recently  became  the  possessors  and  occn- 
piers,  under  a  lease  for  a  long  term  of  years,  of  a 
piece  of  land  subject  to  this  covenant.  It  is  a 
triangular  piece  of  land,  having  one  of  the  larger 
sides  pointing  to  the  Maybrook-road,  and  ronning 
at  an  acute  angle,  as  appears  on  the  plan  before 
me.  On  the  land  adjoining  this  the  phintiff,  the 
covenantee,  has  erected  certain  houses  of  a  class 
that  are  very  often  seen  in  the  neighbouriiood  of 
towns — houses  three  stories  high,  naving  on  the 
lower  floor  a  shop  and  two  stories  above  the  shop. 
The  defendants,  who  had  acquired  this  triangular 
piece  of  land,  began  to  erect  three  houses  upon 
it,  two  of  which  were  only  two  stories  high, 
and  the  other,  at  the  extreme  comer,  where  wb 
acute  angle  ia,  was  a  smaller  building  one  story 
hi^h.  The  question  arose  whether  the  larger 
buildings  were  in  accordance  with  the  reqoiro* 
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mems  of  the  local  board.  These  houses,  as 
originally  intended,  were  so  constrncted  that  the 
local  boaj-d  did  not  approve  of  them,  and,  the  plan 
being'  submitted,  intimated  their  disapproval. 
Accordingly  the  plan  was  altered,  and  I  under- 
stand the  chief  reason  for  the  objection  by  the 
local  board,' and  why  they  wcmld  not  allow  the 
three  homKs  to  be  bo  erected,  was  that  there 
was  not  BuflScient  air  space  behind  each  of 
the  three  houses  intended  to  be  erected.  An 
amended  plan  'was  submitted  in  which  the  two 
larger  houses  'were  thrown  together,  a  communi- 
cation being  shown  upon  the  plan  as  intended  *,o 
be  bet'ween  them  on  the  ground  floor  and  upper 
floor.  The  houses  as  so  intended  to  be  erected 
would  have  been  houses  each  having  a  door  in 
Maybrook-road  and  shop  windows  in  that  road, 
eacn  of  them  in  separate  structures.  One  of  the 
houses,  it  is  said,  had!a  kitchen,  but  the  other  had 
not,  and  in  the  yard  behind,  which  was  common 
to  the  two  honses,  there  was  a  water-closet  and 
ashpit,  bat  only  one.  The  local  board,  however, 
approved  of  the  altered  plan — which  was  also 
altered  in  some  other  respects  to  which  I  need  not 
refer — and  were  willing  to  treat  the  two  houses, 
npcn  these  communications  being  made  on  the 
ground  floor  and  the  upper  floor,  as  being  one 
house.  It  is  suggested  that  even  thus  the  air 
space  behind  would  not  have  been  sufiicient. 
There  is  no  distinct  e'vidence  as  to  that,  but  any- 
how the  throwing  the  houses  together  in  that 
'way  did  satisfy  the  local  board.  Now  the  case 
made  ont  in  the  evidence  brought  before  me  is 
this ;  These  houses  thus  thrown  together  were,  it 
is  contended,  in  fact  one  house  only,  because  the 
local  board  treat  them  as  one  house,  and  therefore 
the  court  nmst  be  satisfied  that  they  are  one 
house  -within  the  meaning  of  this  covenant.  If 
they  are  one  house  it  is  admitted  that  they  are 
together  of  the  value  of  4001.  In  the  first  place, 
the  fact  that  the  local  board  treat  the  two  houses 
as  one  is  not  conclusive  at  all  that  they  were 
i*ally  one  house  within  the  meaning  of  the  cove- 
nant. In  the  second  place,  the  evidence  that  they 
really  are  one  house  has  broken  down.  The  sur- 
veyor of  the  local  board  was  called  to  prove  that 
they  were  one  house,  and  to  give  evidence  as  to 
^  negotiations  'with  the  board,  and  the  sending 
in  of  the  altered  plan  showing  the  communica- 
tion on  the  lower  floor  and  the  floor  above,  with 
which  the  local  board  'was  contented.  He  himself 
says,  as  I  understand,  that  the  communication 
was  not  actually  made  on  the  floor  above,  and  he 
says  distinctly  that  joining  one  floor  would  not, 
in  his  opinion,  constitute  the  building  one  house ; 
so  that  the  defendants,  who  bring  forward  this 
witness,  prove  by  the  evidence  of  their  own 
tritness  that  this  is  not  one  house  in  accordance 
■with  the  requirements  of  the  local  board.  Why, 
therefore,  should  it  be  held  to  be  one  house  'withm 
the  meaning  of  the  covenant  P  Of  course  the 
answer  is  the  only  answer  that  conld  be  given. 
Some  other  'witnesses  said  that,  notwithstanding 
that  fact,  in  their  opinion  it  is  one  house.  The 
court  has  after  all  to  determine  what  is  the  mean- 
ing of  the  covenant,  and  in  order  to  do  that  it  is 
necessary  to  look  at  the  object  and  intention  of 
a  covenant  of  this  kind.  The  object  and  inten- 
tion of  the  covenant  was  quite  clearly  that  a 
certain  class  of  honses  of  a  respectable  kind 
night  be  built  upon  the  property.  The  peculiarity 
of  the  case  is,  that  it  is  proved  that  upon  the 


triangular  piece  of  land  it  is  not  possible  to  bnlid 
three    houses    which    would    comply    'with    tlie 
requirements   of  the  local  board,  and  yet  be  of 
the  value  of  4001.    I  do  not  mean  to  say  that  it 
would  not  be  possible  to  do  so  by  carrying  up  the 
buildings  to  a  very  great  height,  or  by  constructing 
them  of  very  costly  materials.     Looking,  how- 
ever,   to   the   nature    of   the    ground    and    the 
nature    of    the    buildings    in    the    neighbour- 
hood, it  is  not  practicable,  by  building  upon  this 
curiously  shaped  piece  of  land,  to  erect  tliree  honsels 
which  would  be  of  the  value  required,  becanse, 
supposing  these  two  houses  were  run  up  another 
story,  and  so  made  of  the  value  of  4002.,  there 
would  not  be  any  yard  room  whatever  for  the 
third  house,  in  compliance  with  the  requirement 
of  the  local  board.  '  Accordingly  the  plot  which 
would  then  be  left  must  either  be  left  unbuilt 
upon,  or  else  added  to  the  houses  which  I  am 
supposing  to  be  raised  another  story.    The  prac- 
ticable way  of    dealing  with  the  matter  seems, 
according  to  the  evidence,  to  be  this,  to  make 
these  houses,  now  called  A.  B.  and  C.  into  one 
house ;  that  is  to  say,  to  build  upon  this  piece  of 
land  one  house  of  the  value  of  4002.    I  do  not 
think  that  if  that  were  done  the  plaintiff  would 
have  any  right  to  complain,  and  it  seems  it  might 
be  done  'with  the  present  building  'without  any 
great  expenditure.    But  at  present  lam  cleariy  of 
opinion  that  the  covenant  has  not  been  complied 
'with ;  that  these  houses  A.  B.  and  C,  as  designed 
to  be  built,  formed  at  least  t'wo,  if  not  thrise, 
separate  tenements.    The  order  of  the  local  board 
required  them  to  be  altered  so  as  to  make  two  of 
them  into  one,  and  the  board  made  what  seems  to 
me  a  very  reasonable  requirement,  that  at  least 
there  should  be  conununications  on  the  upper  floor 
as  well  as  the  lower.    That  requirement  nas  not 
been  complied  trith.    As  to  wnether  that  wonld 
be  enough  to  bring  them  'within  the  covenant,  I 
confess  I  feel  some  doubt.    I  think  some  struc- 
tural alteration  would  be  necessary.    I  think  that 
the  covenant  has  not  been  observed,  and  I  should 
have  come  to  that  conclusion  without  the  autho* 
rity   of    the    -unreported    case  of    The  London, 
Brighton,  and  Soitth  Coari  Bailway  OompanvY. 
Humphrey,  which    has    been    referred   to.    The 
argument  that  the  two  houses  must  be  one  honse 
because,  if  they  are  treated  as  t'wo,  the  second 
house  would  have  no  proper  accommodation,  ia  one 
I  cannot  listen  to  for  one  moment.    You  cannot 
say  two  adjoining  structures  must  be  one  house 
because  one  of  them  has  not  got  a  '?roter-clos«t ; 
that  might  be  a  good  reason  why  they  should  not 
be  made  into  one  honsfe,  but  it  'would  not  be  a  good 
reason  why  they  should  be  considered  as  being 
one  honse.    It  appears  to  me  that  these  honses 
certainly  are  two  nouses  within  the  meaning  of 
the  covenant,  and  that  1  must  treat  the  covenant 
as  not  having  been  complied  with.    Then  there  is 
another  question  which  I    have  to  decide,  and 
which  involves  a  point  of  law  of  very  considerable 
fmportance.    In  constructing  one  of  the  houses 
bunt    upon  this  land  referred  to  as  B.  in  the 
evidence  (which  houses,  as  originally  constructed, 
were  only  two  stories  high,  and  not  completed, 
but  which  have  since  the  beginning  of  the  action 
been  raised  an  additional  story)  the  defendants 
excavated  the  ground  in  order  to  form  a,  cellar, 
and  put  pipes  to  carry  off  the  ■water  which  were 
not  connected  with  any  drain.    The  rain  came 
down  the  pipes,  flowed  into  the  cellar,  and  col- 
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lected  there  in  a  pool,  and  it  was  evidently  a  con-  I 
siderable  pool  of  water,  because  it  was  used,  as 
the  evidence  shows,  for  the  purpose  of  making 
mortar  during  the  constioiction  of  the  building. 
The  plaintiff  ouilt  a  house,  which  adjoined  this 
house  of  the  defendants.  The  water  in  the  pool 
never  touched  the  party  wall.  The  plaintiff  nad 
a  cellar  of  his  own  under  the  house  adjoining  B., 
which  was  spmewhat  deeper  than  the  cellar  under 
B.,  and  the  water  which  the  defendants  allowed  to 
collect  in  the  cellar  of  the  house  B.  found  its 
way,   I    presume    by  percolation,  through    the 

f  round  into  the  cellar  of  the  plaintiff's  adjoining 
ouse,  and  he  has  been  put  to  some  expense — 
3Z.  or  4i. — in  getting  rid  of  this  wat*>r  wnich  so 
came  to  the  cellar  of  his  house.  The  question 
is  whether  that  is  a  wrong.  I  was  referred 
to  the  case  before  Pearson,  J.  of  Ballard  v. 
T<ymlin»<m  (50  L.  T.  Rep.  N.  S.  230;  26  Ch.  Div. 
.194),  which  shows  that  this  was  not  a  wrong  in 
law  in  respect  of  which  au  action  would  lie.  I 
have  read  that  case  more  than  once  with  very 
Kreat  interest  and  attention,  and,  with  all  respect 
TOT  the  learned  judge  who  decided  it,  I  am  clearly 
of  opinion  that  I  am  bound  by  authorities  of  great 
weight,  and  not  only  of  considerable  antiquity,  but 
also  decisions  of  higher  tribunals,  which  seem  to  me 
entirely  inconsistent  with  the  decision  in  Ballard  v. 
TomlMiton.  The  law  is  very  ancient  law  expressed 
in  the  maxim,  8io  viwe  tuo  vt  oLiewmn  non  Icedas, 
and  in  the  old  rase  of  Tenant  t.  Golding  (1  Salk. 
21,  860).  The  case  is  reported  twice  in  the  first 
volume  of  Salkeld.  In  the  report,  at  p.  21,  it  is 
Btated :  "  The  nlaintiff  declared  that  he  was  pos- 
sessed of  a  cellar  contiguous  to  the  defendant's 
privy  and  parted  by  a  wall,  part  of  the  defen- 
dant's house,  which  the  defendant  debuU  et  tolehat 
reparare;  and  that  for  want  of  repair  the  filth  of 
the  privy  ran  into  his  cellar,  Ac. ;  judgment  by 
default ;  and  after  a  writ  of  inquiry  it  was  moved 
in  arrest  of  judgment,  that  this  heing  a  charge 
laid  upon  the  owner  himself,  the  plaintiff  shomd 
have  showed  a  title  by  prescription;  led  non 
aUoeattir,  for  it  is  a  charge  laid  on  the  defendant 
of  common  right,  which  oy  law  he  is  subject  to. 
As  one  is  bound  to  keep  his  cattle  from  tres- 
passing on  his  neighbours  ground,  so  he  must  a 
heap  of  dung,  if  he  erects  it."  Holt,  C.J.  (at  p. 
361)  gave  jud^ent  for  the  plaintiff :  "  The  reason 
he  gave  for  his  judgment  in  the  principal  case 
was,  because  it  was  the  defendant's  wall  and  the 
defendant's  filth,  and  he  was  bound  of  common 
right  to  keep  his  wall  so  as  his  filth  might  not 
damnify  his  neighbour ;  and  that  it  was  a  trespass 
on  his  neighbour,  as  if  his  beasts  should  escape ; 
or  one  should  make  a  great  heap  on  the  border  of  his 
ground,  and  it  should  tumble  and  roll  down  upon  his 
neighbour's.  That  the  case  might  indeed  possibly 
be  such,  that  the  defendant  might  not  be  bound 
to  repair ;  as  if  the  plaintiff  made  a  new  cellar 
under  the  defendant  s  old  privy,  or  in  a  vacant 
piece  of  ground  which  lay  next  the  old  privy 
before,  in  such  case  the  plaintiff  must  defend 
himself.  But  that  cannot  oe  the  case  here,  for 
then  he  could  not  be  bound  to  repair ;  and  upon 
the  words  debet  reparare  he  must  be  acquitted 
upon  the  trial.  But,  on  the  other  side,  if  A.  has 
two  houses,  and  the  house  of  ofiice  on  the  one  is 
contiguous  to  the  cellar  of  the  other,  but  defended 
by  a  wall,  and  he  sells  this  house  with  the  house 
of  ofiice,  the  vendee  must  repair  the  wall ;  so  if  he 
keeps  this  ead  sells  the  other,  he  himself  must 


repair  the  wall  of  the  house  of  office;  for  he 
wnose  dirt  it  is  must  keep  it  that  it  may  not 
trespass."  Kow  that  case  came  on  to  be  con- 
sidered with  several  other  decisions,  which  are  all 
referred  to  in  the  judgment  in  RyUtnd*  v.  Fletcher 
(19  L.  T.  B«p.  N.  S.  220 ;  L.  Eep.  3  E.  &  I.  App. 
330).  That  was  a  case  where  a  manmade  a  reser- 
voir on  his  own  land,  which  he  had  a  perfect  right 
to  do.  He  employed  competent  persons,  an 
engineer  and  a  contractor,  to  construct  it.  He 
was  the  owner  of  a  mill  standing  on  land  adjoining 
that  under  which  certain  mines  were  worked  by 
another  person.  The  mines  had  been  worked  ap 
to  a  spot  where  there  were  certain  old  passages  of 
disused  mines;  these  passages  were  connected 
with  vertical  shafts,  which  communicated  with 
the  land  above,  and  which  had  also  been  out  of 
use  for  years,  and  were ,  apparently  fiUed  with 
marl  and  the  earth  of  the  surronnding  land. 
No  care  was  taken  by  the  engineer  or  the  con- 
tractor to  block  up  these  shafts,  and  shortly  after 
water  had  been  introduced  into  the  reservoir  it 
broke  through  some  of  the  shaf  ts,fiowed  through  the 
old  passages,  and  flooded  the  mines.  Cairns,  L.C., 
in  giving  judgment,  after  stating  the  principles 
upon  which  he  thought  that  the  case  must  be 
determined,  said:  "These  simple  principles,  if 
they  are  well  founded,  as  it  appears  to  me  they 
are,  really  dispose  of  this  case.  The  same  result 
is  arrived  at  on  the  principles,  referred  to  by 
Blackburn,  J.  in  his  judgment,  in  the  Coort  m 
Exchequer  Chamber,  where  he  states  the  opinion 
of  that  court  as  to  the  law  in  these  words :  *  We 
think  that  the  true  rule  of  law  is,  that  the  person 
who  for  his  own  purposes  brings  on  his  land  and 
collects  and  keeps  there  anything  likeljr  to  do 
mischief  if  it  escapes,  must  keep  it  in  at  hia  peril ; 
and  if  he  does  not  do  so  is  prvmd  facie  answerable 
for  all  the  damage  which  is  the  natural  conse- 
quence of  its  escape.  He  can  excuse  himself  by 
snowing  that  the  escape  was  owing  to  the  plain- 
tiff's default,  or,  perhaps,  that  the  escape  was  the 
conseouence  of  vi«  major,  or  the  act  oi  Gk>d ;  but 
as  notning  of  this  sort  exists  here  it  is  unneces- 
sary to  inquire  what  excuse  would  be  sufficient. 
The  general  rule,  as  above  stated,  seems  on  prin- 
ciple just.  The  person  whose  grass  and  com  is 
eaten  down  by  the  escaping  cattle  of  his  neigh- 
bour, or  whose  mine  is  nooded  by  the  water  from 
his  neighbour's  reservoir,  or  whose  cellar  is 
invaded  oy  the  filth  of  his  neighbour's  privy,  or 
whose  habitation  is  made  unheuthy  by  the  fumes 
and  noisome  vapours  of  his  neighbour's  alkali 
works,  is  damnified  without  any  fault  of  his  own, 
and  it  seems  but  reasonable  and  just  that  the 
neighbour  who  has  brought  something  on  his 
own  property  (which  was  not  naturally  there) 
harmless  to  others  so  long  as  it  is  confined  to  his 
own  property,  but  which  he  knows  will  be  mis- 
chievous if  it  gets  on  his  neighbour's,  should  be 
obliged  to  make  good  the  damage  which  ensues 
if  he  does  not  succeed  in  confining  it  to  his  own 
property.  But  for  his  act  in  bringing  it  there,  no 
mischief  could  have  accrued,  and  it  seems  but  just 
that  he  should  at  his  peril  keep  it  there,  so  that  no 
mischief  may  accrue,  or  answer  for  the  natural 
and  anticipated  consequence.  And,  upon  autho- 
rity, this  we  think  is  established  to  be  the  law, 
whether  the  things  so  brought  be  beasts,  or  water, 
or  filth,  or  stenches.' "  Those  authorities,  which, 
as  I  have  said,  are  of  the  highest  possible  kind, 
have  recognised,  and  again  and  again  affirmed,  the 
Jigitized  b, 
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rule  that  anyone  who  brings  on  his  land  that 
which,  in  a  natural  state  of  the  land,  wonld  not  be 
there— whether  it  be  fllth,  or  water,  or  anything 
else — is  bound  to  keep  it  there,  and  answerable  if 
it  escapes  in  any  way  and  injures  the  land  of  a 
neighbour,  unless  it  be  owing  to  the  neighbour's 
default.  It  would  be  very  easy  perhaps  to  draw 
flome  kind  of  distinction  between  Ballard  v. 
Tomlintm  (ubi  tup.)  and  some  of  those  autho- 
rities, but  I  am  entirely  unable  to  draw  any  which 
would  amount  to  a  distinction  in  point  of  principle. 
The  short  effect  of  that  case  was  this:  The 
plaintiff  and  the  defendant  were  the  owners  of 
adjoining  lands,  and  each  of  them  had  on  his  own 
land  a  deiep  well  going  down  to  a  depth  of  300  feet 
below  the  surface.  The  distance  between  the 
wells  was  ninety-nine  yards,  and  the  plaintiffs 
land  was  at  a  lower  level  than  the  defendant's. 
The  defendant  turned  sewage  from  his  house  into 
his  well,  and  this  sewaffe  polluted  the  water  in 
th«  plaintiff's  well.  The  defendant,  in  other 
words,  poured  filth  on  to  his  land  which  escaped 
into  the  well  of  his  neighbour  and  poisoned  nis 
neighbour's  well,  so  that  he  did  not  observe  the 
Tide  that,  having  brought  upon  his  land  that 
filth,  he  was  bound  to  keep  it  there  and  see  that 
it  did  not  get  in  luy  way  whatever  on  to  his 
neighbour's  land.  Tlie  argument,  so  far  as  I 
understand  it,  in  that  case  seemed  to  be  this: 
The  water  would  not  have  g^t  there  if  his  neigh- 
bour had  not  taken  water  out  of  his  own  well. 
By  taking  water  oat  of  his  own  wdl  he  drew  the 
water  from  his  neighbour's  well  on  to  his  own 
land  through  his  neighbour's  land.  But  that 
was  a  perfectly  lawful  act;  he  had  a  right  to 
pomp  as  much  as  he  liked  on  his  own  land.  It 
naa-been  decided,  as  we  all  know,  that,  if  a  man 
pumps  water  from  his  own  land,  and,  by  so  doing, 
drains  his  neighbour's  well  dry,  yet  that  is  no 
wrong  or  harm  in  respect  of  which  his  neighbour 
can  maintain  an  action.  But,  if  one  neighbour 
poisons  his  own  land,  so  that  anybody,  in  the 
natural  state  of  his  well  on  adjoining  land,  has 
that  poison  coming  into  the  water  in  his  well,  how 
can  It  be  said  that  the  man  who  so  poisons  his 
land  to  the  injuir  of  his  neighbour  is  keeping  in 
the  filth  which  he  is  bound  to  keep  in  and  see 
that  it  does  not  escape  P  I  am  not  able  to  make 
any  distinction  between  the  case  of  Ballard  v. 
Tmnlinaon  {ubi  tup.)  and  the  other  authorities  to 
which  I  have  referred,  and  I  therefore  prefer  to 
follow  the  well-known  case  of  Tenant  v.  QdULing 
(ubi  lup.)  and  the  long  series  of  oases  down  to 
Eylandii  r.  Fletcher  (tibi  sup.),  which  affirm  very 
distinctly  the  proposition  that,  as  an  application 
of  the  maxim.  Sic  utere  tuo  ut  alienvm,  non  Icedat, 
anyone  who  collects  upon  his  own  land  water,  or 
anything  else  which  would  not,  in  the  natural 
condition  of  the  land,  be  there,  ought  to  keep  it 
in  at  his  peril,  and  that,  if  it  escapes,  he  is  liable 
for  the  consequences.  This  case  seems  to  me  to 
come  within  that  principle.  The  matter  is  a  very 
trifling  one,  and,  if  the  plaintiff  had  not  been 
right  upon  the  other  point,  I  should  not  have 
thought  it  proper  to  encourage  him  in  maintain- 
ing an- action  in  this  division  of  the  High  Court 
for  so  slight  an  amount  of  damage,  which  is  said 
to  be  between  3^  and  41.  I  assess  the  damages 
at  31.  It  seems  to  me  that  this  water  collected  in 
the  cellar  of  the  house  B.  constructed  by  the  de- 
fendants was  not  kept  there  by  them  as  it  ought 
to  have  been,  but  did  percolate  and  get  into  the 


cellar  of  the  plaintiff's  house  adjoining  thereto, 
and  that  seems  to  me  a  wrong  within  the  decision 
in  Bylands  v._  Fletehsr  (ubi  »up.).  I  accordingly 
order  that  the  defendants  do  pay  to  the  plaintiff 
32.  as  damages.  As  to  the  rest,  it  being  admitted 
that  the  houses  are  not  of  the  value  of  400i.,  there 
will  be  a  declaration  that  they  are  separate  houses, 
and  the  defendants  will  be  ordered  so  to  construct 
the  houses  as  to  bring  them  within  the  terms  of 
the  covenant. 

Solicitor  for  the  plaintiff,  Charles  Blake. 

Solicitors  for  the  defendants,  O.  and  W,  Webb. 


July  25  and  26. 

"(Before  Kay,  J.) 

Be  Fix)WER  AKD  The  Metrofoutah  Board  of 
Works,  (a) 

Vendor  and  purehaaer — Trustee  vendors— Beeeipt 
of  purchase  moneys— Attendance  of  trustees- 
Authority  to  eo-truttee — Breach  of  trust. 

Where  trustees  are  vendors  a  purchaser  from  tlietn 
has,  (u  a  general  rule,  a  riglii    to  insist  upon 
paying  the  purchase  money  in  the  presence  of  all 
tlie  trustees,  or  into  a  bank  to  their  joint  account, 
and  is  not  bownd  to  pay  the  money  to  one  of 
their  number  on  a  written  authority  from  his 
co-trustees.    Payment  in  the  pretence  of  all  it 
payment  to  all  if  they  accept  the  payment. 
Freehold  and  leaseJiold  property  having  been  agreed 
to  be  purchased  by  tJie  Metropolitan  Board  qf 
Works  from  the  trustees  {three  in  nmnber)  qf  a 
certain  will,  the  board  made  a  requisition  that 
the  trusteet  should  attend  personally,  on  com- 
pletion of  the  purchase,  to  receive  the  purchase 
moneys,  or  tliat  they  should  give  to  the  board  a 
teritten  direction,  signed  by  the  trustees,  for  pay- 
ment of  the  same  purchase  vwneys  to  their  joint 
account  at  tome  haiik.     The  trustees  objeded  to 
thit,  and  desired  that  the  moneyt  should  be  paid 
to  one  of  their  number,  to  whom  they  proposed  to 
give  their  wriilen  authority  to  receive  tt. 
Held,  that  the  principle  in  Be  Bellamy  and  The 
Metropolitan  Board  of  Works  (48  L.  T.  Sep. 
N.8.  801 ;  24  Ch.  Div.  387)  a^ied  to  the  eate, 
and  that  the  requitiiion  mutt  be  complied  with. 
Tax  Metropolitan  Board  of  Works  were  autho- 
rised to  take,  and  required  for  the  purposes  of  a 
storm  relief    sewer    supplemental  to  the    main 
drainage  system,  the  riverside  premises  at  Lime- 
house,  Known  as  London  Whart ;  and  on  the  Idth 
Feb.  1884  the  board  entered  into  a  contract '  with 
Mary   Flower,    Wickham    Flower,    and     Philip 
William  Flower,  executors  and  trustees  of  the 
will  of  John  Wickham  Flower,  for  the  purchase 
of  one  moiety  of  such  property  at  the  price  of 
43501. 

On  the  same  day  the  board  entered  into  a 
similar  contract  with  Cyril  Flower,  M.P.,  James 
Brand,  and  Wickham  Flower,  executors  and 
trustees  of  the  will  of  Philip  William  Flower,  for 
the  purchase  of  the  other  moiety  thereof  at  a  like 
price. 

The  purchased  property  was  partly  freehold 

and    partly    leasehold,      'rhe    vendors    of    both 

moieties  sold  as  trustees,  in  pursuance  of  a  trust 

for  sale  contained  in  the  wills  of  the  testators. 

One  of  the  trustees  resided  in   South  Wales, 

(a)  Rqwrted  I17E.  A.  SCBATCBLIT,  Eaq.,  BuTliter.at-Law. 
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and  as  to  one  other,  viz.,  Mary  Flower,  there  was 
some  question  as  to  whether,  at  the  time  of  these 
transactions,  she  was  resident  in  London  or  in 
Devizes.  The  rest  of  the  trustees  resided  in 
London. 

_  On  the  8th  May  1884  the  board  made  a  requisi- 
tion, applying  to  both  moieties,  that  the  vendors 
being  trustees  should  attend  personally  on  com- 
pletion of  the  purchase  to  receive  the  purchase 
moneys,  or  that  the  purchase  moneys  should  be 
paid  in  each  case  by  the  purchasers  into  a  bank  to 
the  joint  account  of  the  trustees,  under  a  written 
direction  to  be  signed  by  them  and  given  to  the 
purchasers. 

The  vendors  refused  to  adopt  either  of  such 
alternative  courses,  but  on  the  9th  May  1884  they 
replied  that  Wickham  Flower,  a  trustee  of  both 
estates,  would  obtain  from  his  co-trustees  a 
written  direction  for  payment  of  the  purchase 
moneys  to  him. 

_ .  Theboardwerenotsatisfied  with  this  angwer,and 
insisted  upon  their  requisition  being  compliedwith. 
A  somewhat  long  correspondence  ensued,  and  at 
len^h,  on  the  12th  June  1884,  as  regarded  the 
moiety  of  the  late  Philip  Wickham  Flower,  the 
vendors  sent  an  amended  reply  stating  that  they 
were  selling  as  executors  of  the  will  of  .Philip 
Wickham  Flower ;  that  they  could  -  not,  without 
great  inconvenience,  all  attend  at  the  office  of  the 
board  to  receive  the  purchase  moneys ;  and  that 
they  were  sending  an  authority  in  writing,  signed 
by  Cyril  Flower  and  James  Brand,  to  the  board 
for  payment  of  the  money  to  Wickham  Flower. 
With  reference  to  the  proposal  to  pay  the  money 
into  a  bank,  the  reply  proceeded  to  state  that  the 
suggestion  could  not  be  acceded  to,  and  that  the 
accounts  of  Philip  Wickham  Flower's  estate  had, 
as  a  matter  of  family  arrangement  and  con- 
venience, and  by  direction  of  the  beneficiaries, 
been  kept  by  P.  W.  Flower  and  Sons,  a  firm  of 
merchants,  and  that  the  practice,  for  a  long  time 
past,  had  been  to  pay  purchase  moneys  direct  to 
them,  which  course  would  be  pursued  with  regard 
to  the  purchase  moneys  of  London  Wharf  when 
received. 

The  authority  referred  to  in  the  amended  reply 
was  as  follows : 

To  the  Ketropolitan  Board  of  Works  and  to  their 
Solicitors  or  Agents. 

Wt  henby  aathoiise  and  dinot  von  to  pay  the  par- 
obaw  money  or  sum  of  43fi0i.,  payable  by  yon  to  ni  for 
oar  intereit  in  liondon  Wnarf,  Limehodse,  to  Mr. 
Wickham  Flower,  of  1,  Great  Winchester-street, 
London,  one  of  the  vendors  and  co-ezeontors  with  onr- 
aelrae  of  the  late  Mr.  Philip  William  Flower's  will,  and 
his  raoeipt  will  be  a  enffldant  discharge  to  yon  for  the 
ume. — Xonn,&o.,  Ctbiz<  Fi.owxb. 

Dated  this  26th  May  1U84.  Jaues  Bband. 

The  vendors  offered  in  their  amended  reply  to 

fet  the  proposed  direction  confirmed  in  writing 
y  all  the  oeneficiaries,  at  the  expense  of  the 
board. 

The  board,  however,  declined  to  comply  with 
the  vendors'  proposals,  and  accordingly,  on  the 
2nd  July  1884,  they  took  out  two  summonses, 
under  the  Vendor  and  Purchaser  Act  1874,  to  try 
the  validity  of  their  requisition. 

The  summonses  were  adjourned  into  court,  and 
now  came  on  to  be  heard. 

W.  Pearson,  Q.C.  and  Frank  Pmimall  for  the 
purchasers. — The  question  here  is  similar  to  that 
raised  in  Ee  BellaTny  and  The  MetropolUan  Board 
of  WorTci  ^48  L.  T.  Bep.  N.  S.  801 ;  24  Ch.  Div. 


387).  The  only  authority  that  the  trustees  may 
authorise  one  of  their  number  to  receive  purchase 
money  is  a  dictum  of  Lord  Hatherley,  when  Vice- 
Chancellor,  in  Webb  v.  Ledtam  (1  K.  &  3.  386, 388), 
That  dictum  has  not  met  with  the  approbation  of 
conveyancers.  It  is  merely  a  statement  by  the 
judge  that  he  has  not  been  able  to  find  any 
authority  for  holding  a  man  liable  to  pay  over 
again  purchase  money  which  he  has  paid  to  one 
of  several  trustees  upon  a  receipt  signed  by  them 
all.  Lord  St.  Leonards,  in  his  Vendors  and 
Purchasers  (14th  edit.  p.  667),  states  that  what 
is  proper  to  be  done  by  the  parchaaer  is  that 
which  w^e  say  should  be  done  in  the  present  case. 
The  question  is  not  only  whether  the  trustees  can 
authorise  one  of  their  number  to  receive  the 
money,  but  whether,  as  was  put  by  the  Court  of 
Appeal  in  R»  Bellamy  {vhi  srtp.),  a  prudent  pttr- 
chaser  is  liable  to  go  into  it  at  all,  and  whether  it 
is  not  a  proper  and  reasonable  thing  for  him  to  re- 
quire that  either  they  should  all  attend  to  recaive 
uie  money,  or  they  should  authorise  it  to  be  paid 
into  a  bank  to  their  joint  account.  [They  were 
stopped  by  the  Court.] 

Graham,  Hastingt,  QrC.,  J.  G.  Wood,  and  Manby 
for  the  vendors.  —  Be  Bellamy  {vhi  step.)  has 
nothing  to  do  with  this  case.  The  qaeation 
really  is,  whether  by  doing  what  the  vendors  say 
they  are  willing  to  do,  the  purchasers  are  involving 
themselves  in  a  breach  of  trust.  The  purchasers 
are  bound  to  pay  to  one  of  the  trustees,  if  that 
trustee  produces  a  receipt  and  direction  by  the- 
others  to  pay  to  him.  It  is  equivalent  to  a  pay- 
ment to  all.  Only  one  can  receive  it.  In  B» 
BeUcemy  it  was  put  on  the  ground  that  the  delega- 
tion to  an  agent  was  a  breach  of  trust.  Here  the 
trust  property  is  vested  by  will  in  thsee  trusteed, 
and  the  will  provides  that  one  trustee  shall  not 
be  responsible  for  the  receipts  of  the  other  trusteeSr 
but  only  for  his  own  wilful  defaults.  The  object 
of  such  a  clause  is  to  show  that  if,  for  the  sake  of 
formality,  two  trustees  out  of  three  sign  the 
receipt,  that  is  perfectly  right.  It  is  what  the- 
trustee  who  receives  the  money  does  with  it 
afterwards  constitutes  the  breach  of  trust,  but 
that  does  not  affect  the  purchaser.  In  Briee  v. 
Stokea  (11  Vea.  319)  the  conclusion  Erskine,  L.C. 
oame  to  was,  that  the  money  was  received  only  by 
one,  that  it  was  received  on  the  receipt  of  them 
all,  and  that  the  question  was  as  to  tne  liability 
of  the  others,  not  only  by  reason  of  tlie 
receipt,  but  by  reason  of  the  misapplicatioa 
of  tne  fund  afterwards.  There  tne  trust 
for  sale  had  not  been  exercised  necessarily 
for  the  administration  of  the  trust  as  here,  but 
simply  for  the  purpose  of  converting  realty  into 
personalty.  [Kat,  J. — If  trustees  allow  mon^ 
to  get  into  the  hands  of  one  of  them,  bv  whom  it 
is  lost,  they  are  all  liable.  The  receipt  is  the  . 
thing  which  makes  them  liable.]  Briee  v.  Stoke* 
is  an  authority  that  that  is  not  bo.  In  that  case 
there  was  an  authority  for  one  trustee  to  receive,, 
and  he  was  allowed  to  receive,  the  money  by  the 
others.  [Kay,  J. — ^There  lies  the  distinction 
between  that  case  and  8tyU»  v.  Gvy,  1  Mac.  &  G. 
422.]  The  judgment  in  Brica  v.  Stokes  has  been 
universally  accepted  by  the  text-writers.  In 
Lewin  on  Trusts  (5th  edit.  p.  239)  it  is  said: 
"  Wh6n  the  property  is  reduced  into  possession  by 
actual  payment,  as  hoth  trustees  cannot  receive, 
but  both  must  join  in  signing  the  receipt,  the 
money  may  be  paid  for  the  time^to  one  irith.- 
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'Oat  responsibilitj  on  the  part  of  the  other. 
A  trustee  will  not  be  jnstined  in  allowing  the 
co-tmstee  to  retain  the  money  in  his  hands  for 
a  longer  period  than  the  particular  circumstances 
■of  the  case  may  necessarily  require."  That  is  the 
-crucial  test.  [Kay,  J.  —  Lord  St.  i  Leonards 
■observes  that  if  the  money  is  paid  to  one,  as  it  is 
impossible  the  whole  can  be  got  together,  the  pur- 
chaser is  satisfied,  or  the  purchase  money  can  be 
paid  to  their  account,  and  then  it  cannot  be  dis- 
posed of  or  dealt  with  except  by  their  direction.  If 
one  of  the  trustees  act  for  himself  and  the  others, 
.a  payment  of  the  purchase  money  to  him  will  be 
held  to  be  in  his  character  of  trustee,  but  even 
such  a  payment  should  be  avoided :  Sugd.  V.  &  P. 
l-ith  edit.  p.  667.]  The  rule  must  come  from  this, 
thst  it  is  not  physically  possible  to  pay  more  than 
one  person.  If  three  trustees  attend  to  receive 
the  purchase  money,  they  cannot  all  receive  it. 
It  is  paid  into  the  hands  of  one.  They  are  all 
present,  and  it  is  just  the  same  as  paying  it  to 
all.  What  can  it  matter  whether  tne  assent  is 
signified  by  the  presence  of  the  other  trustees  or 
by  their  writing  P  That  has  not  been  altered  by 
Jte  Bellamy,  because  there  the  decision  really 
turned  on  the  fact,  that  the  payment  was  a  pay- 
ment to  the  solicitor.  Cotton,  L.J.  referred  to 
that  in  discussing  Speight  v.  Craunt  (48  L.  T.  Rep. 
N.  S.  279;  50  Ibid.  330;  22  Ch.  Div.  727).  It  is 
said  that  a  purchaser  ought  never  to  pay  to  one 
trustee  onlv,  but  into  a  bank  to  the  account  of  all. 
That  ia  a  delegation  of  authority.  The  bank  are 
-agents  of  the  trustees.  If  the  bank  fails  the  pro- 
tection is  gone.  If  paid  into  a  bank  it  is  just 
the  same  thing  as  paying  to  the  agent  of  the 
trustees.  They  do  not  receive  it  themselves,  but 
their  account  receives  it,  and  the  fact  that  it  can 
be  drawn  out  by  the  joint  cheque  of  the  trustees 
makes  no  difference,  because,  if  it  is  paid  to  the 
account  of  an  agent,  it  can  only  be  dealt  with 
properly  by  the  joint  delegation  of  the  trustees. 
All  the  purchaser  is  entitled  to  is  the  receipt  of 
the  vendors  for  the  money.  He  is  entitled  upon 
that  receipt  to  pay  the  money  in  such  a  way  as 
not  to  involve  himself  in  a  breach  of  trust.  We 
jidmit  that  Es  Bellamij  decides  that  the  payment 
to  an  agent  \a  a  breach  of  trust,  and  that  the 
purchaser  is  involved  therein  if  the  agent  should 
misapply  the  money.  But  no  decision  can  be 
produced  that,  if  two  out  of  three  trustees 
say,  verbally  or  in  writing,  Pay  the  money 
into  the  hands  of  the  third,  that  is  not  a  good 
payment.  It  is-  the  authority  which  the  other 
two  gave  to  the  one  which  exonerates  the 
purchaser : 

Webb  V.  £«daam  (u6t  tup.). 

[Kat,  J. — ^The  Cotirt  of  Appeal  has  held  in  Be 
Bellamy  that  the  most  positive  authority  to  an 
.agent  to  receive  the  money  will  not  exonerate  the 
purchaser.  At  any  rate,  the  purchaser  has  a 
right  to  say  that  he  will  not  be  satisfied  with  the 
most  distinct  authority  to  an  agent,  unless  the 
circumstances  are  such  as  make  it  absolutely 
necessary  that  such  an  authority  should  be  given, 
but  he  may  insist  on  payment  to  all.]  The  decision 
in  that  case  was  simply  that  three  trustees  could 
xiot  delegate  to  a  stranger  the  authority  to  receive 
the  money.  [Kat,  J.  —  It  seems  to  me  it 
decided  no  such  thing.]  It  is  not  a  payment  to 
ail  till  it  has  got  into  the  hands  of  the  three 
Jmstees,  and  u  the  purchaser  pats  the  money 


down  the  payment  is  not  completed  until  the 
trustees  have  taken  possession  of  it.  It  must 
happen  that  one  of  the  trustees  takes  it  up,  and 
what  is  that  but  a  pavment  to  one  with  the  assent 
of  all  P  [Kat,  J. — ^The  taking  it  up  is  a  subse- 
quent act  which  the  purchaser  has  nothing  to  do 
with.]  The  mere  fact  that  the  trustees  may  get 
the  money  -is  not  enough.  It  is  true  that  in 
Re  BeUatny  there  is  that  observation  about  its 
being  prudent  and  cautions.  Cotton  and  Bowen, 
L.JJ.  put  it  on  the  ground  that  it  was  a  breach 
of  trust  before  the  Conveyancing  Act  1881,  and 
that  the  law  had  not  been  altered  by  that  Act. 
[Kay,  J. — As  I  understand  it,  these  three  propo- 
sitions are  maintained  by  your  argument :  If 
payment  is  made  to  one  trustee  without  any 
authority  from  the  others,  that  would  be  a  bad 
payment ;  if  payment  is  made  with  the  authority 
of  the  others,  it  is  good,  though  no  receipt  is 
given ;  and  if  it  is  paid  with  a  receipt,  it  is  good, 
though  no  other  authority  is  given.]  Then  comes 
the  question  whether  the  course  we  propose  is  not 
a  reasonable  one  to  take.  One  of  the  trustees  is 
resident  in  South  Wales,  and  another  in  Devizes. 
Are  they  to  be  dragged  up  to  satisfy  a  requisition 
of  this  kind  P  That  it  is  vexatious  in  the  highest 
degree  no  one  can  deny.  It  can  only  be  done  for 
the  sake  of  harassing  the  vendors,  because  it 
cannot  be  supposed  that  there  is  the  slightest 
risk  in  the  transaction.  Then,  farther,  as  to  the 
payment  into  a  joint  account  at  a  bank.  Why 
should  the  vendors  have  the  trouble  of  opening  a 
banking  account  at  some  bank  for  the  purpose  of 
drawing  the  monej  out  again  the  next  day  P  The 
bank  would  require  a  commission,  and  it  is  un- 
reasonable to  ask  such  a  thing.  Assuming  that 
the  court  should  feel  bound  by  the  authority  of 
Re  BeUamy,  still  there  are  circumstances  here 
which  render  it  desirable  that  that  decision  should 
not  be  applied. 

Xo  reply  was  called  for. 

Kat,  J. — I  think  the  purchaser  has  a  right  to 
insist  on  this  requisition,  the  object  of  which  is  to 
make  him  perfectly  safe  without  embarrassing  him- 
self with  anything  which  may  arise  between  the 
vendors.  The  case  is  this :  There  are  three  trustees, 
who  are  trustees  for  sale,  and  who  have  sold  cer- 
tain property.  The  purchase  of  that  property  is 
to  be  completed,  and  the  vendors  say,  "  Hand  the 
purchase  money  to  one  of  our  number,  and  he  will 
produce  to  you  the  conveyance  with  the  receipt  on 
it."  The  purchaser  says,  "  No,  I  am  not  satisfied 
with  that ;  I  would  rather  pay  it  to  your  joint 
account  at  a  bank.  I  do  not  want  to  be  embar- 
rassed with  any  questions  which  may  arise  here- 
after, and  I  want  to  make  myself  perfectly  safe." 
Now,  if  it  had  not  been  for  the  decision  of  the 
Court  of  Appeal  in  Be  Bellamy  and  The  MetrvpolU 
tan  Board  of  Work$  (48  L.  T.  Rep.  N.  S.  801 ;  24 
Ch.  Div.  387)  I  should  have  said,  on  the  authority 
of  Webb  V.  Ledsam  (1  K.  &  J.  885,  388),  that  what 
was  proposed  to  be  done  would  make  the  pur- 
chaser perfectly  safe,  and  that  he  would  not  be 
reasonably  justified  in  requiring  anything  else  to 
be  done.  But  I  have  tested  the  argument  that 
has  been  addressed  to  me  in  this  way.  I  asked, 
first,  this  question :  "Suppose  the  requsition  be, 
that  you  snail  pay  to  one  of  these  trustees,  with- 
out his  producing  any  receipt  from  the  others,  or 
any  authority  by  the  others  to  receive  the  money, 
would  that  be  a  good  payment  f^  It  is  admitted 
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frankly  that  it  would  not.  The  purchaser  might 
then  be  possibly  obliged  to  pay  his  money  over 
again.  Then  I  asked,  secondly,  "  Suppose  the  one 
trustee  had  said,  '  I  will  produce  a  written  autho- 
rity from  my  co-trustees  that  I  alone  shall  receive 
the  money,'  would  that  do  P"  It  was  said  that  that 
would  be  a  good  payment.  Why  ?  The  reason  given 
was,  because  in  that  case  there  would  be  an 
authority  from  the  co-trustees  to  the  one  trustee 
to  receive  the  money  which,  without  their  special 
authority,  he  would  have  had  no  right  to  receive. 
The  third  question  I  put  was  this :  "  Suppose  there 
was  no  such  written  authority  at  all,  but  the 
ti-ustee  said, '  I  will  produce  to  you  the  convey- 
ance with  the  receipt  of  myself  and  my  co-trustees 
for  the  money  indorsed  on  it,  and  you  shall  pay 
the  money  then  to  me,' would  that  doF"  It  was 
said  that  that  would  be  a  good  f>ayment  which 
would  exonerate  the  purcihaser.  Why?  Only 
because  the  receipt  would  be  equivalent  to  the 
written  authority  in  the  other  case,  and  then 
the  trustee  would  have  an  authority  from  his 
co-trustees  to  receive  the  money,  which  he 
could  not  receive  without  that  special  authority. 
Therefore  it  comes  to  this,  that  the  single  trustee, 
who  is  to  receive  the  money,  is  made,  for  the 
purpose  of  that  receipt,  the  agent  of  his  co- 
trustees. Without  a  special  authority  to  receive 
the  money,  it  is  admitted  by  the  argument  that 
he  could  not  receive  it  so  as  to  make  tne  purchaser 
safe.  Have  the  trustees  a  right  to  make  one  of 
themselves  agent  to  receive  the  money  or  not  P 
Obviously,  if  they  do,  it  may  be  the  one  particular 
trustee  who,  without  that  special  authority,  had 
110  right  to  receive  the  money  (I  do  not  suppose 
anythinj;  of  that  kind  would  happen  here,  but  I 
am  looking  at  it  from  a  l^ral  point  of  view)  might 
be  enabled  by  the  authority  so  ^ven  to  him  to 
receive  the  money  and  misapply  it,  and  it  might 
be  lost  to  the  trust.  The  tneory  of  every  trust 
is,  that  the  trustees  do  not  allow  the  trust  money 
to  get  into  the  hands  of  one  of  them,  but  they  all 
exercise  control  over  it,  taking  care  that  it  is  in 
the  hands  of  all,  or  invested  m  their  names,  or 
placed  in  a  proper  bank  in  their  joint  names.  It 
IS  qnite  clear  tnat,  if  by  the  act  of  the  trustees 
they  enable  one  of  themselves  to  receive  the 
money,  they  are  liable  for  that  receipt  jnst  as 
much  as  if  they  all  received  it,  because  they  have 
enabled  the  one  trustee  to  do  that  which,  but  for 
the  special  authority,  he  would  not  have  been 
enabled  to  do.  The  reason  for  appointing  more 
than  one  trustee  is,  that  they  shall  take  care  the 
money  shall  not  get  into  the  hands  of  one  of  them 
alone,  but  shxll  always  remain  under  the  power 
and  control  of  every  one  of  them.  They  have  no 
right,  as  between  themselves  and  the  cettuis  que 
trutt,  unless  the  circumstances  are  such  as  to 
make  it  imperatively  necessary  to  do  so,  to 
authorise  one  of  themselves  to  receive  the  trust 
money,  and  therefore  the  case  of  their  authorising 
one  of  themselves  does  not,  for  the  purpose  of  the 
decision  in  Ee  Bellamy,  differ  in  the  least  deg^ree 
froni  the  case  of  all  of  them  authorising  any  other 
agent  to  receive  the  money.  In  Be  Bellamy  I  was 
of  opinion  that  the  56th  section  of  the  Con- 
veyancing Act  1881  (which  makes  the  possession 
by  a  solicitor  of  a  purchase  deed  with  the  receipt 
of  the  vendors  upon  it  a  sufficient  receipt  to  him 
to  receive  the  money)  applied  to  the  case  where 
the  vendors  were  trustees.  The  case  went  to  the 
Court  of  Appeal,  and  all  the  Lords  Justices,  as  I 


understand,  agreed  in  that,  but  then  they  said 
this,  and  as  this  is  the  reason  of  the  decision  I 
will  not  give  it  in  my  own  words,  but  in  the  words 
of  Cotton,  L.J. :  "  I  think  it  may  be  safely  stated 
as  a  general  rule  under  ordinary'  circumstances  that 
trustees  are  not  justified  in  authorising  their 
solicitors  or  other  agent  to  receive  purchase 
money  which  ought  to  be  paid  personally  to 
them."  I  never  doubted  that  for  a  moment ; 
that  certainly  is  the  law ;  but  does  not  "  other 
agent"  include  one  of  themselves?  Suppose 
there  are  three  trustees  and  there  is  a  sum  of 
10,000^  to  be  paid,  are  they  justified  in  allowing 
one  of  themselves  to  receive  that  money  any  more 
than  they  are  justified  in  allowing  any  other 
agent,  not  one  of  themselves,  to  receive  it  r  Most 
certainly  not.  Tlie  duty  of  trustees  is  to  prevent 
one  of  themselves  having  the  exclusive  control 
over  the  money,  and  certainly  not,  by  any  act  of 
theirs,  to  enable  one  of  themselves  to  have  such 
exclusive  control.  That  is  contrarj'  to  their  duty, 
and,  although  it  differs  in  degree,  it  is  precisely 
the  same  kind  of  breach  of  trust  which  is  com- 
mitted by  authorising  their  solicitor  or  any  other 
agent  outside  themselves  to  receive  it.  There- 
fore, if  the  purchaser  is  not  bound  to  pay  to  the 
agent  of  the  trustees,  not  being  one  of  tnemselves, 
upon  that  agent  producing  a  power  of  attorney 
from  the  trustees,  or,  if  he  is  a  solicitor,  the  pur- 
chase deed  with  the  receipt  indorsed  jipon  it 
(which  is  now  equivalent  to  a  power  of  attorney 
in  the  case  of  a  solicitor  being  the  agent),  how 
is  he  bound  when  one  of  the  trustees  says,  "I 
have  got  authority  from  my  co-trustees  to  receive 
the  money,  I  am  their  agent  to  do  that  which, 
but  for  a  special  authority,  I  should  not  have  any 
power  to  do,"  how  is  he  bound  to  pay  to  that 
one  trustee  any  more  than  to  a  solicitor  P  I  con- 
fess that  I  do  not  see  that  he  is.  It  seems  to  me 
quite  plain  that  the  purchaser  has  nothing  to  do 
at  all  with  the  question  whether  the  anthority  is. 
a  good  one  or  not.  He  is  not  bound  to  invMti- 
gate  that.  All  that  it  concerns  him  to  say  is  this  r 
"  My  vendors  are  three  trustees  ;  I  am  not  ex- 
onerated unless  the  money  g^ts  into  their  hands ; 
I  do  not  choose  to  embarrass  myself  by  any  in- 
qnirv  whether  they  have  given  a  proper  authority 
to  their  co-trnstee  to  receive  it  or  not ;  I  will 
see  that  that  money  gets  into  their  hands,  or, 
what  will  satisfy  me  equally  well,  I  will  pay 
it  into  a  solvent  bank,  approved  by  me,  to 
their  joint  account,  and  then  I  shall  be 
completely  exonerated."  Is  he,  or  is  he 
not,  to  use  the  lan^^ge  in  Be  Bellamy,  "jus- 
tifiably prudent "  in  doing  that  P  In  my 
opinion  he  is.  It  might  happen,  for  aught  he 
knows,  that  the  trustees  never  gave  any  authority 
to  the  co-trustee  to  receive  the  money.  The 
circumstances  might  be  such  that  the  payment 
was  a  bad  payment  altogether  as  between  him 
and  the  trustee.  The  purchaser  does  not  choose 
to  be  embarrassed  with  that  question.  He  says : 
"  I  want  to  make  myself  safe,"  and  Be  Betttunif 
has  decided  that  he  has  a  right  to  do  so,  that  hue 
has  a  right  to  say,  "  I  will  pay  this  money  in  such 
a  manner  as  muces  me  quite  safe,  and  frees  me 
from  anv  question  as  to  the  authority  of  the 
person  who  receives  the  money."  In  my  opinion 
this  case  comes  within  the  principle  or  that 
decision  entirely,  and  I  am  therefore  bound  by 
it,  and  I  must  hold  that  the  purchaser  has  a  right 
to  insist  upon  paying  the  money  in,the  presence 
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of  all  the  trustees,  or  upon  paying  it  into  a  bank 
to  a  joint  account.  But  then  it  is  said  that  in  no 
ease  can  there  be  a  payment  to  all  the  trustees, 
that  if  they  did  a'.\  meet  and  the  money  was  laid 
on  a  table  oefore  them  all,  that  money  would  be 
taken  np  by  one,  and  the  payment  would  not  be  to 
all.  I  absolutely  dissent  from  any  such  proposi- 
tion. If  the  money  were  laid  down  on  tM  table 
in  the  presence  of  all  of  the  trustees,  that  is  a 
payment  to  all  of  them,  if  thej  accept  the  pay- 
ment, and  what  ia  done  with  it  afterwards  does 
not  concern  the  purchaser.  If  the  trustees  say 
to  one  of  their  body,  "  Will  you  take  the  money 
to  the  bank."  that  is  a  sulJuequent  act  to  the 
receipt.  The  receipt  is  the  acceptance,  by  their 
presence  in  the  room,  of  the  money  which  is  laid 
on  the  table  before  them.  Then  it  is  said  that 
this  is  a  case  in  which  the  circumstances  show 
that  the  purchaser  ought  to  be  satisfied  with  the 
authority  given  to  the  one.  Upon  that  there 
seems  to  be  some  difference  of  opinion.  On  the 
one  side  it  is  said  there  is  only  one  of  the  trustees 
in  London.  On  the  other  hand  it  is  said  that 
that  is  not  so.  The  deed  shows  that  the  trustees 
are  in  London.  "Why  should  the  purchaser 
trouble  himself  with  all  these  circumstances  P  A 
course  is  proposed  which  will  put  the  trustees  to 
very  little  inconvenience,  namely,  that  the  money 
shoold  be  paid  to  a  joint  account  at  the  bank.  It 
seems  to  me  that  no  case  is  made  oat  which  can 
compel  him  to  take  any  kind  of  risk  or  possibility 
of  nsk  in  the  matter,  and  he  is  justifiably  prudent 
in  insisting  that  the  money  should  be  paid  as  he 
proposes,  either  to  all  the  trustees,  meeting  in  a 
room,  or  to  their  joint  account  at  some  bank 
approved  by  him.  I  order  that  the  requisition  be 
complied  with. 

Solicitors :  Beginald  Ward,  Solicitor  to  Board 
of  Works ;  W.  and  /.  FUncer  and  Nnttey'. 


QUEEN'S  BENCH  DIVISION. 

Tuetday,  March  23. 

(Before  Coleridge,  C.J.  and  Stephex,  J.) 

Sejiger  (app.)  V.  White  (reap.),  (a) 

JAeeanng  Acti — Selling  Uquot  at  an  unlicenied 
place — Traniaction  in  the  nature  of  a  sale — Wife 
lieented — Huehand  taking  spirits  to  an  unlicensed 
house  to  be  raffled  for —  Whetnerhusband  an  admis- 
sible witness — lAeenting  Act  1872  (JJ5  ^-  36  Viet, 
e.  94),  M.  3,  51,  62.  (b) 

The  appellant,  Mrs.  8.,  a  married  woman  who  had 
a  liceiux  to  seU  intoxicating  liquor,  was  conrficted 
under  the  3rd  section  of  the  Licensing  Act  1872  of 
selUng  intoxicating   liquor  at  a  place  where  she 

(a)  Bqwttsil  by  BIXST  LxiSH,  Eaq.,  Bwrliter-at-Law. 

(6)  Saot.  8  of  the  Lioouiiic  Act  1872  pioTides  that, . 
"  Aaj  ptnon  MlBiig  or  •xpootiff  for  sale  aoj  intozioatiiiK 
Bqnor  rt  aoT  plaoe  where  he  la  not  anthoriied  by  his 
lisasoe  to  mu  toe  lame,  shall  be  anbjeot  to  certain  penal- 
tie*." 

Seet.  51,  snb-eaot.  (4)  proridea  that  "In  all  oaaea  of 
•onmarr  prooeadingri  uooar  the  Act  the  defaodaat  and 
Us  wife  lUkll  be  oompetent  to  give  evideiioe." 

Seek  62  proTidea  that,  "  In  prorinr  the  lale  or  con- 
■iimptian  of  intozioatiiitr  liqaor  for  the  purpose  of  anv 
piooeeding  lelatire  to  any  offenoe  under  tiiia  Aot,  it  ahaU 
not  be  naoeaaaiT  to  showthatany  money  aotnally  paaaed, 
or  any  intoziaaBag  liqnor  waa  aetnally  oonaninea,  if  the 
ooort  hfrinrr  the  case  be  aatiafiad  that  a  tiansaotion  is 
the  oatnre  of  a  lale  aotoally  took  plaoe,  or  that  anv  oon- 
■uaptiao  of  intoxicating  liqaor  waa  about  to  take  place." 


was  not  authorised  by  her  licence  to  sell  the  same. 
The  husband  of  the  appellant  wae  about  to  be 
called  as  a  witness  for  me  respondent,  but  it  v:a» 
objected  that  lie  was  not  a  competent,  or  if  com- 
petent,  not  a  compilable  witness,  and  the  objection 
was  allowed.  Evidence,  liowever,  waa  given  hy  a, 
constable  of  a  statement  made  to  him  by  the  hus- 
band, in  the  wife's  presence,  to  tlie  effed  that  "  on 
the  24dh  Dec.  1883  he  took  spirits  from  the 
licensed  house  of  the  appellant  to  the  house  of  one 
B. ;  the  drink  was  then  raffled  for,  and  he  was 
present  during  the  raffle ;  the  money  was  put  in  a 
basin  on  the  table,  and  it  was  aftericards  brought 
to  the  inn  and  put  on'  a  table  there ;  one  or  otlier 
of  them,  the  landlady  or  the  husband  himself,  took 
it  from  the  table ;  during  the  time  of  the  raffle  he 
took  some  spirits  up  to  B.'s  house;  ht  took  it  all." 
Other  witnesses  proved  that  the  liquor  brought 
from  the  appellant's  house  by  lier  husband  was 
raffled  for  ai  B.'s  house,  the  husband  himself  being 
present  at  the  time. 

The  justices  convicted  the  appellant  of  telling  the 
liquor  at  B.'s  house. 

Held,  that  what  took  place  at  B.'s  house  was  a  tranS' 
action  in  the  nature  of  a  sale  within  the  meaning 
of  sect.  62  of  the  Act,  and  that,  as  the  appellant 
was  a  competent  witness  and  did  not  contradict 
the  statement  made  by  her  husband,  there  was 
siiffieient  evidence  to  support  the  conviction. 

Quiere,  whether,  under  seet.  51  of  the  Act,  the  hut- 
band  of  the  appellant  is  a  contj)eten<  witness. 

Cask  stated  by  justices : — 

1.  The  appellant  was  charged  by  summons, 
upon  an  information  laid  bv  the  respondent,  a 
superintendent  of  police  of  the  county  of  Hants, 
for  that  she,  then  being  duly  licensed  to  sell  by 
retail  intoxicating  liquors  in  her  house  and  pre- 
mises, known  by  the  sign  of  the  Montagu  Arms, 
in  the  parish  of  Beaulieu,  in  the  county  of  Hants, 
did,  on  the  24th  Dec.  1883,  in  the  said  parish  of 
Beaulieu  and  county  of  Hants,  sell  and  expose 
for  sale,  by  retail,  intoxicating  liquors  at  a  certain 
other  house  in  the  occupation  of  Tom  Biddlecomb, 
situate  in  Bcaulieu-street,  in  the  parish  of  Beaulieu 
aforesaid,  where  she  was  not  authorised  by  her 
licence  to  sell  the  same,  contrary  to  the  statute 
35  &  36  Vict.  c.  94,  s.  3. 

2.  Upon  the  hearing  of  the  information  it  ap- 
peared that  the  appellant  was  a  married  woman, 
having  married  since  the  renewal  of  her  licence 
for  the  Montagu  Arms  in  1883,  and  kept  the 
Montagu  Arms,  Beaulieu,  aforesaid,  as  the  holder 
of  a  licence  granted  under  9  Geo.  4,  c.  61,  to  sell 
excisable  liquors  by  retail,  to  be  drunk  or  con- 
sumed on  the  premises  therein  specified. 

3.  In  support  of  the  information,  the  respondent 
called  as  witnesses  Tom  Biddlecomb,  the  person 
at  whose  house  the  alleged  unlawful  sale  took  place, 
Edward  Shergold,  Harry  Vine,  and  Walter  Payne, 
all  of  whom,  acting  on  the  advice  of  the  appellant's 
solicitor,  objected  to  answer  the  question  whether 
they  were  present  at  Biddlecomb's  on  the  occasion 
in  question,  or  the  question  as  to  what  they  did 
there,  on  the  groundf  that  the  answer  might  in- 
criminate them,  but,  notwithstanding  their  objec- 
tions, were  directed  by  us  to  answer  such  questions, 
and  who,  subject  to  the  aforesaid  objections,  then 
proved  that  on  the  evening  of  the  24th  Dec.  a 
number  of  persons,  including  themselves  and  the 
husband  of  the  appellant,  were  on  the  premises  of 
one  Tom  Biddlecomb,  where  some  bottles  con- 
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taining  spirits  were  deposited  by  the  appellant's 
husband  in  the  room  in  which  the  same,  or  some 
of  them,  were  subsequently  raffled  for.  It  was 
stated  by  Biddlecomb  that  his  premises  were  not 
licensed  for  the  sale  of  intoxicating  liquors.  The 
licence  granted  to  the  appellant  was  not  called 
for  or  produced  in  evidence. 

It  was  farther  proved  by  the  same  witnesses 
.that,  at  the  same  time  and  place,  some  of  the  said 
bottles  of  spirits  were  put  up  to  be  raffled  for  by 
the  persons  present,  whose  names  were  then  and 
there  taken  down.  Each  person,  before  being 
allowed  to  take  part  in  a  raffle,  paid  over  a  snm  of 
money,  the  amount  of  which  was  determined  by 
the  value  of  the  spirits  put  up  for  sale,  and  the 
number  of  the  persons  joining  in  the  raiB9e.  All 
money  so  paid  was  placed  in  a  basin  on  the  table. 

5.  The  husband  of  the  appellant  was  about  to 
be  called  as  a  witness  for  the  respondent,  but  it 
was  objected  that  he  was  not  a  competent,  or  if 
competent,  not  a  compellable  witness,  and  the 
objection  was  allowed.  Subsequently  evidence  of 
a  statement  made  to  an  inspector  of  police  by 
the  husband  of  the  appellant,  in  the  presence  of 
his  wife,  was  tendered  on  the  part  of  the  respon- 
dent.   The  inspector  stated  as  follows  : 

I  am  an  inspeotor  in  the  deteotive  department  of  the 
police.  On  Wednesday,  the  2nd  Jan.  instant,  I  Iwaa  at 
Seanlien  to  investurate  the  oaae  in  connection  with  tha 
Montagu  Anna  rafiline  at  Tom  Biddleaomb'a  honae, 
aooompanied  by  Sapevmtendent  White.  I  went  into  a 
private  room  at  the  inn.  Mrs.  ^eager,  the  defendant, 
and  her  hnsband,  were  in  the  room.  I  aaid  to  Mr. 
Seager,  "  I  am  a  police  officer ;  I  have  been  sent  down  by 
the  chief  oonstable  to  investinte  this  case  of  raffling  in 
oonaeotion  with  this  pnblio-noaae.  If  yon  have  any 
statement  to  make,  Mr.  Seager,  in  this  matter  I  will  take 
it  down,  bat  before  yon  commence  I  tell  yon  that  you 
are  not  the  landlord,  and  don't  hold  the  licence,  therefore 
I  ahnold  like  Mrs.  Seager  to  remain  in  the  room  while 
yon  make  the  statement." 

Such  evidence  was  objected  to  as  inadmissible 
on  the  following  grounds  :  1.  That  whatever  took 

Elace  in  connection  with  the  alleged  offence,  it 
eing  in  the  presence  of  the  huslmnd,  the  wife 
was  irresponsible  as  acting  under  dure.ss.  2.  That 
the  statement  by  the  appellant's  husband  was  not 
a  voluntary  one.  3.  Wliat  was  said,  either  to  or 
by  the  husband,  could  not,  under  the  circum- 
stances, be  evidence  against  the  wife.  These 
objections  were  overruled,  and  the  evidence  was 
admitted,  and  was  to  the  following  further  effect : 
James  Seager  stated  that  he  was  the  hnsband  of  the 
landlady.  On  Monday,  the  24th  Dec.  1883,  he  took 
■pints  from  the  Monta^  inn,  at  Beaolien,  to  the  house 
of  Tom  Biddlecomb ;  it  was  then  raffled  for ;  be  waa 
present  during  the  raffle ;  the  money  was  taken  by  a  Mr. 
Goff.  Mr.  6off  was  staying  at  the  inn  at  the  time  as  a 
friend.  The  money  was  put  in  a  basin  on  the  table  ;  the 
money  was  afterwards  bronght  to  the  inn,  and  pnt  upon 
the  table  there  (pointing  to  the  table  the  witness  was 
writing  at  when  the  statement  was  made).  One  or  other 
of  them,  the  landlady  or  Seager  himself,  took  it  from  the 
table.  During  the  time  of  the  raffle  he  took  some  spirits 
np  to  Biddleoomb's  house ;  he  took  it  all. 

Mr.  Seager  further  stated,  if  anjrthing  took 
place  he  would  stand  by  it,  ho  was  to  blame  and 
no  one  else ;  he  did  not  want  raffling  in  his  house. 

6.  It  was  contended  on  behalf  of  the  appellant : 
1.  That  in  consequence  of  the  \vTongfuI  admission 
of  evidence  she  was  entitled  to  have  the  informa- 
tion dismissed.  2.  That  even  on  the  evidence 
wrongfully  admitted,  there  was  nothing  to  bring 
the  appellant  witliin  the' section  of  the  statute 
under  which  the  information  was  laid,  as  any  part 


she  took  in  the  transaction  was  entirely  at  the 
Montagu  Arms,  from  which  the  liquor  was  sent, 
and  where  alone  she  received  money;  the  sale,  if 
any,  by  her  being  there,  and  there  only.  3.  That, 
excluding  the  evidence  wrongfully  admitted, 
there  was  no  evidence  at  all  against  the  appellant. 
4.  That  if  an  unlawful  sale  did  take  place  at  all 
at  Biddlecomb's,  all  such  sale  was  by  tne  husband 
of  the  api>ellant,  not  by  her.  5.  That  anything 
the  evidence  disclosed  against  the  appellant,  she 
was  not  responsible  for,  as  it  was  done  by  her 
husband,  and  under  his  control  and  duress. 

7.  It  was  contended,  on  behalf  of  the  respon- 
dent, that  the  sale  took  place  on  the  premises 
where  the  liquor  was,  in  fact,  disposed  of,  and 
where  the  appellant  was  not  authorised  by  her 
licence  to  sell  the  same. 

8.  It  was  held  by  the  justices  that  a  transaction 
in  the  nature  of  a  sale  by  the  appellant  had  taken 

1>lace,  and  that  consumption  of  intoxicating 
iquors  actually  did  take  place,  with  the  appellant's 
pnvity  and  consent  and  for  her  benefit,  within 
the  meaning  of  the  62nd  section  of  the  Licensing 
Act  1872.  The  appellant  was  therefore  convicted 
of  the  oSence  charged,  and  fined  lOZ.  and  costs. 

9.  The  questions  for  the  opinion  of  the  courc 
are  :  (1)  Whether,  in  the  circumstances  proved  at 
the  hearing,  there  was  any  legally  admissible 
evidence  to  show  that  the  appellant  had  com- 
mitted the  offence  charged ;  and  (2)  whether  we 
rightly  convicted  her. 

If  this  honourable  court  should  be  of  opinion 
there  was  such  evidence,  and  that  we  rightly  con- 
victed, then  the  conviction  will  stand ;  otherwise 
it  will  be  quashed. 

Fooie  for  the  appellant. — The  justices  referred 
to  sect.  62  of  the  Act,  and  they  thought  that, 
under  that  section,  it  was  not  necessary  to  show 
that  the  liquor  was  sold  with  the  privity  of  the 
appellant.    [He  was  stopped.] 

BuUen  for  the  respondent. — There  was  here 
some  evidence  to  support  the  conviction.  The 
sale,  such  as  it  was,  actually  took  place  at  Biddle- 
comb's, and  by  the  husband  acting  for  the  wife. 
The  justices  actually  find,  as  a  fact,  that  a  trans- 
action in  the  nature  of  a  sale  did  take  place. 
This  is  in  accordance  with  the  very  words  of  the 
62nd  section  of  the  Act.  The  spirits  were  taken 
away  from  the  Montagu  Arms  without  being  paid 
for,  and  taken  to  Bidmecomb's  for  the  purpose  of 
sale  by  the  raffle,  and  it  was  there  that  the  sale, 
or  what  was  equivalent  to  a  sale,  took  place. 
Mrs.  Seager,  the  appellant,  is  the  person  who 
held  the  licence  of  the  Montagu  Arms,  and 
therefore  she  is  the  person  who  is  responsible  in 
this  case.  There  was  ample  evidence  in  the  case 
to  support  the  conviction.  [Colekidge,  CJ. — 
The  husband,  but  not  the  a|n>ellant,  was  in  the 
house  when  the  drink  was  sold.  He  said  that  he, 
and  ho  alone,  was  to  blame  in  the  matter.]  Mj- 
contention  is  that,  even  if  the  husband  was  the 
person  acting  in  the  matter,  he  was  not  the  holder 
of  the  licence,  but  was  acting  for  the  benefit  of 
the  appellant.  She  was  the '  real  acting  party  in 
the  matter.  The  justices  held  that  what  was 
done  was  done  with  the  consent  and  privity  of  the 
appellant.  By  the  51st  section  of  the  Act  both 
husband  and  wife  were  competent  witnesses,  and 
the  fact  of  the  appellant  not  giving  any  evidence 
on  the  matter,  though  entitled  to  do  so,  waa  some 
evidence  that  she  was  guilty  of  thg^ffence. 
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Foote  in  reply.  —  Apart  from  the  husband's 
evidence,  there  was  no  evidence  to  support  the 
conviction.  [Stephen,  J. — The  wife  was  either 
in  court  or  might  have  been,  and,  as  she  was  a 
competent  witness,  the  fact  that  she  did  not 
appear  and  give  evidence  is  strongly  against  her.] 
The  money  was  taken  by  Seager  or  Biddlecomb ; 
there  was  nothing  she  was  called  on  to  contradict. 
The  case  finds  that,  one  or  other  of  them,  the 
landlady  or  Seager  himself,  took  the  money  from 
the  table.  This  is  evidence  to  be  acted  on  with 
great  caution.  [Stephen,  J. — That  was  all  for 
the  magistrates  to  consider.  Colekidge,  C.J. — 
Yon  aak  us  to  infer,  after  all  the  facts,  that  all 
this  was  done  without  the  knowledge  and  ronsent 
of  the  wife;  the  money  was  laid  on  her  table  and 
taken  ap  by  her  or  ner  husband.]  As  to  the 
Talne  of  the  statement  made  W  the  husband,  it 
is  worthless.  [Coleridge,  C.J. — ^I  thought  all 
alon^  that  there  was  hardly  8u£Bcient  proof  to 
convict  the  wife,  but,  when  I  find  that  she  could 
have  been  called,  and  was  not,  that  difiiculty  is 
removed.]  The  wife  was  acting  under  the  coercion 
of  her  husband  in  what  she  did. 

Lord  Coleridge,  C.J. — I  confess  that  I  think 
this  is  a  clear  case  now,  though  I  did  not  at  first. 
At  fitst  I  was  under  the  impression  that  the  proof 
was  defective,  but  Mr.  Bulleii  has  satisfioa  me 
that  the  evidence  of  the  husband  was  not  only 
stronger  than  it  seemed,  but  it  wns  given  in  the 
presence  of  the  wife,  and  she  did  not  attempt  to 
contradict  it,  though  she  was  entitled  to  do  so,  as 
by  sect.  51  of  the  Act  she  was  competent  to  give 
evidence  in  the  matter.  The  evidence  of  the  other 
witnesses  did  not  contradict  the  husband's  account 
of  the  transaction,  and  his  evidence  was  to  the 
effect  that  he  took  the  liquor  from  this  licensed 
house,  the  Montagu  Arms,  to  the  house  of  Bid- 
dlecomb, where  a  raffle  was  going  on,  and  brought 
Ijack  the  money  and  placed  it  on  a  table  in  the 
Xontagn  Arms,  and  that  one  or  other  of  them, 
the  appellant  or  himself,  took  it  from  the  table. 
2fow,  tlie  appellant  could  have  l)cen  called  as  a 
witness  to  contradict  this  evidence  and  to  show 
that  the  transaction  took  place  without  her  know- 
ledge, but  she  did  not  appear  to  give  any  such 
evidence ;  this  shows,  to  my  mind,  that  the  case  is 
extremely  strong,  that  this  sale  did  take  place  for 
the  benefit  and  with  the  consent  of  the  apjjellant, 
and  I  think  that  the  case  was  proved  against  her. 
The  offence  with  which  the  appellant  is  charged, 
it  will  be  remembered,  is  that  she  sold  intoxi- 
cating li(]uor  at  Biddlecomb's  house,  where  she 
had  no  licence  to  sell  the  same,  contrary  to  the 
provisions  of  the  3rd  section  of  the  Licensing 
Act  1872.  I  think,  therefore,  our  judgment  must 
l)e  for  the  respondent. 

STEPHEN,  J. — ^I  am  of  the  same  opinion.  The 
husband,  in  the  wife's  presence,  made  a  statement 
which  would  go  far  to  show  that  the  wife  was  cog- 
nisant of  the  transaction,  but  the  wife,  although 
a  competent  witness,  is  silent  and  says  nothing  at 
all.  I  think,  therefore,  that  the  appellant  did  sell 
the  liquor  at  an  unauthorised  place,  and  that  what 
took  place  was  quite  sufficient  to  satisfy  the  words 
of  the  62nd  section  of  the  Act.  This  section  pro- 
vides that  in  proving  the  sale  or  consumption  of 
intoxicating  liquor,  for  the  purpose  of  any  pro- 
ceeding relative  to  any  offence  under  this  Act,  it 
shall  not  be  necessary  to  show  that  any  money 
actually  passed,  or  any  intoxicating  liquor  was 


actually  consumed,  if  the  court  hearing  the  case- 
be  satisfied  that  a  transaction  in  the  nature  of  a 
sale  actually  took  place.  With  regard  to  the 
question  of  the  admissibility  of  the  husband's 
evidence,  in  a  case  like  the  present,  where  the 
wife  is  the  licensed  person,  the  51st  section  of  the 
Act  says  nothing,  for  it  merely  says,  that  in  all 
summary  proceedings  under  this  Act  the  defen- 
dant and  his  wife  shall  be  competent  to  give 
evidence ;  But  there  are  no  corresponding  words, 
"  the  defendant  and  her  husband.  But  then  it 
is  said  that  the  wife,  being  presumed  to  be  under 
the  husband's  pressure,  would  not  be  an  admis- 
sible witness  if  he  would  not  l)e.  There  is,  nO' 
doul>t,  a  rule  relating,  to  larceny,  that  the  wife,  in 
her  husband's  presence,  is  deemed  to  be  acting 
under  his  coercion,  but  if  that  rule  were  inquired 
into,  it  would  be  found  to  have  arisen  as  a  com- 
pensation to  women  instead  of  the  benefit  of 
clergy  which  was  denied  to  them.  It  is  a  melan- 
cholj-  rule,  and  one  not  to  be  extended  or  com- 
menced. In  this  case,  however,  the  wife,  being- 
the  defendant,  was  clearly  admissible  as  a  witness, 
and,  as  she  did  not  give  any  evidence  to  rebut  the 
charge,  there  is  a  moral  ceitainty  that  she  was 
not  able  to  do  so;  and  when  a  state  of  moral 
certainty  is  produced  before  a  court,  it  is  enough. 
I  have  no  aoubt  that,  in  the  present  case,  the 
woman  knew  all  about  it,  and,  as  she  conld  have- 
explained  the  matter  and  did  not  do  so,  and  did 
not  even  ask  for  an  adjoamment  for  the  purpose 
of  giving  further  evidence,  I  think  there  was 
evidence  against  the  appellant,  and  that,  therefore, 
our  judgment  must  be  for  the  respondent. 

Conviction  affirmed ;  jiidgmentfor  retpondent. 

Solicitors  for  the  respondent,  Btoeken  and  Jimp. 

Solicitors  for  the  appellant.  Bell  and  TayUrr 
Southampton. 

Saturday,  MarcJi  29. 

(Before  Lord  Coleridge,  C.J.  and  Wiujaks,  J.) 

Sanders  v.  Teape  and  Swan,  (n) 

appeal  from  bloomsbury  county  court. 

Aiiimala — NeqUgence — Tretpau — Injury  eaustd  by 
dog — Liability  of  owner  of  dog-^Liahiliiy  of 
person  in  charge  of  dog, 

'The  plaintiff,  a  lahotirer,  teat  digging  a  hole  in  the 
garden  of  a  hotite  adjoining  that  of  the  defendant 
T.  There  tras  a  tmall  icall,  only  three  feet  high, 
between  these  gardens.  This  tvail  belonged  to  the 
defendant  T.  The  plaintiff  was  engaged  in  doiiig 
some  work  at  the  bottom  of  the  hole.  Three  dogs 
belonging  to  the  defendant  T.  had  beeti  taken  oitt 
by  the  other  defendant  8.,  o?id,  as  the  defendant 
H.  was  returning,  the  dogs  ran  through  a  gate 
into  a  garden  adjoining  the  one  where  the  plain- 
tiff teas  at  work.  As  the  dogs  were  running- 
about  in  playfulness,  one  of  them,  a  large  New- 
foundland dog,  jumped  over  the  wall,  and  jumped 
orfeU  into  the  hole  where  the  plaintiff  ipas  work- 
ing at  the  time  in  a  stooping  posture.  The  dog 
feU  on  the  nape  of  the  plaintiff*s  neck,  cansing  in- 
juriesthroughwhirhheiras  emifinedto  bedforthree- 
weeks,  and  he  teas  unable  to  work  for  some  time- 
after.  The  defendant  T.  had  offered  the  plain- 
tiff a  couple  of  sovereigns  as  compensation,  which 
teas  refused. 

In  an  action  for  these  injuries  against  the  drfen- 
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dant  T.  at  the  owner  of  the  dog,  and  againgt 
the  defendant  S.  a»  having  the  dogs  in  charge: 
Held,  that,  inaemueh  a«  the  dog»  were  not  shotcn 
to  be  miachievout  to  the  knowledge  of  tJie  owner, 
the  plaintiff  had  no  eatue  of  action  ayaintt  either 
of  the  defendant*  either  as  for  a  treepast  or  at 
Jor  any  breach  of  duty. 

The  plaintiff,  a  labourer,  was  digging  a  hole  in 
a  garden  of  a  house  adjoining  that  of  'the  defen- 
dant Teape.  There  was  a  wall  which  belonged  to 
the  defendant  Teape  only  three  feet  high  between 
these  two  gardens.  The  hole  was  about  ten  feet 
deep,  and  the  plaintiff  was,  at  the  time  in  ques- 
tion, engaged  in  doing  some  work  at  the  bottom 
of  the  hole.  Three  dogs  belonging  to  the  defen- 
dant Teape  had  been  taken  out  by  the  other 
defendant  Swan,  and  as  the  defendant  Swan  was 
returning  with  the  dogs,  the  dogs  ran  through  a 
gate  into  a  garden  adjoining  the  one  where  the 
plaintiff  was  at  work.  The  dogs  began  to  run 
about  in  playfulness,  and  one  of  them,  a  large 
Newfoundland  dog,  jumped  over  the  wall,  and 
junipe<l  or  fell  into  the  hole  where  the  plaintiff 
was  working  at  the  time  in  a  stooping  posture. 
The  dog  fell  on  the  narye  of  the  plawtiff^  neck, 
causing  injuries  for  which  he  was  confined  to  bed 
for  three  weeks,  and  he  was  unable  to  work  for 
some  time  after. 

For  these  injuries  the  plaintiff,  who  had  refused 
two  sovereigns  offered  to  him  as  compensation, 
brought  an  action  in  the  Bloomsbury  County 
Conrt  against  the  defendant  Teape  as  the  owner 
of  the  dogs,  and  the  defendant  Swan  as  being  in 
charge  <a  the  dogs  when  the  injuries  in  question 
were  received. 

The  learned  County  Court  judge  ruled  that 
there  wa8_no_  evidence  to  go  to  the  jury  in  support 
of  the  plaintiff's  case,  and  that,  even  assuming  all 
the  facts  as  alleged  by  the  plaintiff,  he  had  no 
cause  of  action  against  either  of  the  defendants ; 
and  he  gave  judgment  for  the  defendants. 

The  plaintiff  now  appealed. 

Laing  for  the  plaintiff. — I  submit  there  was 
ne^lieence  here  on  the  part  of  the  defendants, 
which  ought  to  have  been  left  to  the  jury.  We 
have  a  lu-ge  dog  and  a  low  wall  belongmg  to  the 
defendant  Teape,  and  under  the  circumstances  he 
was  bound  to  take  such  care  of  his  dog  as  to  pre- 
vent itjumping  over  the  wall.  [Lord  Coleridge, 
C.J. — Was  the  negligence  in  the  owner  of  the  dog 
In  not  preventing  it  jumping  over,  or  in  the  owner 
of  the  wall  in  not  having  it  higher  P]  In  the  owner 
of  the  dog.  The  mere  fact  of  the  dog  jumping 
over  the  wall  was  a  trespass.  If  a  sheep  had 
jomped  over  and  caused  this  injury,  the  owner 
ironld  have  been  liable,  and  there  can  be  no 
difference  in  this  respect  between  a  large  dog  and 
a  sheep.  There  is  a  difference  between  an  injury 
caused  in  a  highway  and  one  caused  in  private 
grounds.  The  offer  of  the  compensation  was 
proof  of  scienter.  In  iee  v.  BUey  (12  L.  T. 
Bep.  N.  8.  388;  18  C.  B.  N.  S.  722;  11  Jnr. 
N.  S.  822 ;  34  L.  J.  212,  C.  P.)  it  was  held 
that,  where,  through  the  defect  of  a  gate  which 
the  defendant  was  bound  to  repair,  the  defendant's 
horse  got  out  of  the  defendant's  farm  and  strayed 
into  the  plaintiff's  field,  where  it  kicked  the  plain- 
tiff's horse,  the  defendant  was  liable  for  the  tres- 
pass by  his  horse,  and  that  it  was  not  necessary 
for  the  maintenance  of  the  action  to  prove  that 
the  defendant's  horse  was  vicious  and  that  the 


defendant  was  aware  thereof ;  and  it  was  also  held 
that  the  damage  the  plaintiff  had  sustained  was 
not  too  remote.  [Williams,  J. — You  do  not 
suggest  to  us  that  there  was  anything  more  than 
the  natural  act  of  the  dogs  in  playfulness.] 

Addison  on  Torts,  5th  adit.  p.  110 : 

Read  T.  Bdwardt,  U  L.  T.  Bap.  N.  8.  SU ;  17  C.  B. 
N.  S.245; 

Star  T.  BooJcubi/,  1  SaUc.  SS5 ; 

PovoeU  T.  fioMriwy ,  8  Y.  A  J.  891. 

Mote,  for  the  defendant,  was  not  called  on. 

Lord  Coleridge,  C.J. — It  seems  to  me  to  be 
clear  that  the  learned  County  Court  judge  wax 
quite  right,  and  it  must  be  manifest  upon  ordi- 
nary principles  of  common  sense  that  he  was  so. 
An  action  under  the  circumstances  of  this  case 
is  quite  preposterous.  It  was  an  action  against  tt 
person  who  Icept  a  dog,  because  the  dog,  jumping 
about  playfully,  jumped  over  a  low  wall  and  into 
a  hole  where  the  plaintiff  happened  to  be  at  work. 
On  referring  to  tne  anthorities,  it  is  manifest  that 
such  an  action  could  not  be  maintained.  In  Matoii 
V.  Keeling  (1  Ld.  Baym.  606,  the  well-known  case 
in  the  time  of  Lord  Baymond  and  Lord  fiolt)  it 
was  held  that  an  action  would  not  lie  against  a 
man  for  mischief  done  by  his  dog,  unless  he  knew 
that  he  had  done  mischief  before,  or  was  of  a 
mischievous  nature;  and  the  same  principle  has 
also  been  laid  down  by  Parke,  B.  in  our  own  time. 
In  Brown  v.  Oilet  (1  C.  &  P.  118)  it  was  held  that 
a  dog,  jumping  into  a  field  without  the  consent  of 
its  master,  is  not  a  trespass  for  which  an  action 
will  lie.  In  Beckwith  v.  Shordike  (4  Bur.  2093)  it 
was  held  that  an  involuntary  trespass  may  Ix: 
justified,  but  not  a  voluntary  one,  ana  though  the 
verdict  there  was  for  the  plaintiff,  this  arose  from 
the  jury  finding  that  the  trespass  was  an  inten- 
tional trespass,  and  not  a  mere  involuntaty  acci- 
dent. The  result  of  all  these  cases  is,  that  if  a 
dog,  going  about,  commits  an  injurv  or  does  any 
mischief,  the  owner  of  the  dog  will  be  liable  only 
if  the  dog  was  of  a  mischievous  nature  and  he  was 
aware  of  that  fact ;  but  if  there  be  no  evidence  of 
that,  then  no  action  will  lie.  Here  there  is  no 
suggestion  of  any  proof  of  the  mischievous  nature 
of  the  dog.  The  only  thing  suggested  as  a 
scienter  is,  that  the  owner  of  the  dog  offered  the 
plaintiff  a  couple  of  sovereigns  as  a  compensa- 
tion, but  this  was  entirely  from  his  good  nature, 
and  not  because  he  was  liable  in  point  of  law.  I 
am  of  opinion,  therefore,  that  tne  plaintiff  has 
shown  no  cause  of  action,  and  that  this  appeal 
should  i)e  dismissed. 

Williams,  J. — I  am  of  the  same  opinion.  If  a 
man  keeps  horses  and  other  animals,  he  ia  bound 
to  keop  them  on  his  own  ^^und;  if  he  does  not 
he  may  be  liable  to  an  action  of  trespass.  There 
is  an  exception  to  this  when  they  are  on  a  public 
highway,  as  they  have  a  right  to  be  there,  and 
then  the  owner  is  bound  to  use  ordinaiT'  care. 
But  in  the  case  of  dogs,  pigeons,  and  the  like,  the 
case  is  different :  if  a  dog,  not  being  exceptionally 
mischievous,  acting  in  playfulness  goes  ovei- 
another  man's  land,  there  is  no  trespass,  and  the 
owner  of  the  dog  would  not  be  liable.  Here,  so 
far  as  the  defendants  are  concerned,  the  occurrence 
was  purely  accidental  and  involuntary,  and  no 
action  lies  against  them  in  respect  thereof,  either 
as  for  a  trespass  or  for  any  breach  of  duty. 
Judgment  for  defendantt.    Appeal  dismisied. 

Solicitor  for  the  plaintiff,  John  WSli*. 

Solicitor  for  the  defendants,  -Sfo^O  ,^^^,-iT^ 
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Monday,  May  26. 
(Before  Stefhxn  and  M&thew,  JJ.) 
CcHDT  (app.)  V.  Le  Cocq  (resp.).  (a) 

Licouing  Act* — Selling  inioseiecUing  liquor  to  a 
<h-unketi  person — Conviction  for — Knowledge  oj 
condition  of  euttomer — No  mdieationt  of  in- 
iobriety—Licenting  Act  1872  (35  ^  36  Vict, 
c.  94),  1. 13. 

Sect.  IS  of  the  Licewting  Act  1872  enad*  that,  "If 
txny  lieenaed  peraon  permita  dntnkenneaa,  or  any 
cicient,  quarrelamne,  or  riototta  conduct  to  talce 
place  on  hit  premiaea,  or  aeUa  any  intoxicating 
liquor  to  any  drunken  peraon,  he  altall  he  liahle 
io  a  penalty  not  exceeding,  for  the  firat  offence, 
tetipour^,  and  not  exceeding,  for  the  aecond  and 
any  aubaequent  offence,  twenty  potinda." 

Held,  that  tni*  aeetion  containa  an  abaolute  prohi- 
bition againat  aeUing  Itqtior  to  a  drunken  peraon, 
ntid  ia  not  confined  to  thoae  eaaea  where  the  pub- 
lican or  hia  aervanta  knew,  or  had  reaaonable 
uiea»ts  of  knowing,  that  the  peramt  aerved  waa 
drmik,  the  object  of  the  Act  being  that,  when 
licensed  peraona  aell  intoxicating  liquor,  they 
ihould  find  out  that  the  peraon  to  whom  it  is 
sold  waa  not  drunk. 

Case  stated  under  20  &  21  Vict.  c.  43  :— 

At  the  West  Ham  Police-court,  on  the  1st  Feb. 
1884,  the  appellant  was  charged  b^  the  respon- 
dent, under  sect.  13  ot  the  Licensing^  Act  1872, 
for  that  he,  being  the  keeper  of  certain  licensed 
pi-emises,  had,  on  the  14th  Jan.  1884,  sold  intoxi- 
cating Uqnor  to  a  drunken  person. 

Iz  was  proved  that  there  had  been  a  sale  of  in- 
toxicating liquor,  and  that  the  person  served  was 
drunk,  but  it  was  also  proved,  in  answering  the 
complaint,  that  neither  the  appellant  nor  his  ser- 
vants had  noticed  that  the  person  served  was 
drunk,  and  that  the  drunken  person,  while  in  the 
licensed  premises,  had  been  quiet  in  his  demeanour 
and  had  done  nothing  to  indicate  insobriety,  the 
evidence  showii)g  that  there  was  no  apparent  in- 
dication of  intoxication. 

Upon  the  evidence,  it  was  contended  for  the 
appellant  that  there  was  nothing  to  show  any 
loiowledge  or  means  of  knowledge  on  the  part  of 
the  appellant  or  his  servants  that  the  person 
served  was  drunk. 

The  magistrate  convicted  the  appellant,  hold- 
ing that  the  offence  was  complete  on  proof  that  a 
sale  had  taken  place  and  that  the  person  served 
was  drunk,  and  that  it  was  unnecessary  to  deter- 
mine whether  the  appellant  or  his  servants  knew, 
or  had  the  means  of  knowing,  that  the  person 
served  was  drunk,  or  could,  with  ordinary  care, 
have  detected  the  drunkenness. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  construction  placed  by  the  magis- 
trate on  the  section  was  right,  or  whether  in 
arriving  at  his  decision  it  was  necessary  for  him 
to  consider  whether  or  not  the  appellant  or  his 
servants  knew  or  had  the  means  of  knowing,  or 
whether  they  could  with  ordinary  caro  have 
detected,  that  the  person  served  was  drunk. 

Sect.  13  of  the  Licensing  Act  1872  (35  &  36 
Vict.  c.  94)  is  as  follows : 

If  any  Uoansed  person  pannits  dnmkeimoH  or  any 
violant,  (nuurelaoni*,  or  liotona  oondnct  to  take  place  on 
his  pramsM,  or  Mlla  any  intoiicatiiig  liqnor  to  any 
dnuikan  person,  Iw  aliall  1>e  liable  to  a  penalty  not 

(«>  Bcportcd  hj  HaxsT  Leioh,  Esq.,  B»rriiter-at-Law. 


ezoeedine  for  the  first  offence  ten  ponsds,  and  not  ex- 
ceeding for  the  Beoond  and  any  mbseqaent  offence 
twenty  pound*. 

Bealey  for  the  a]7pellant. — Before  the  appellant 
can  be  convicted,  it  is  necessary  to  show  that  he 
knew  or  had  the  means  of  knowing  that  the  person 
served  was  drunk.  There  can  be  no  conviction 
for  a  crime  unless  there  be  a  "  guilty  mind."  In 
Somerset  v.  Hart  (53  L.  J.  77,  M.  C. ;  12  Q.  B. 
Div.  360),  where  gaming  had  taken  place  upon 
licensed  premises  to  the  knowledge  of  a  servant 
of  the  licensed  person,  employed  on  the  pre- 
mises, but  there  was  no  evidence  to  show  any 
connivance  or  wilful  blindness  on  the  part  of  the 
licensed  person,  and  it  did  not  appear  that  the 
servant  was  in  charge  of  the  premises,  it  was 
held  that  the  justices  were  right  in  refusing  to 
convict  the  licensed  person  of  suffering  gaming 
on  the  premises ;  and,  though  in  Mullins  v.  CoUins 
(29  L.  T.  Bep.  N.  S.  838;  L.  Rep.  9  Q.  B.  292;  43 
L.  J.  67,  M.  0. ;  22  W.  K.  297)  a  licensed  person 
was  held  to  have  been  properly  convicted  under 
sub-sect.  2  of  sect.  16  of  tnis  Act,  where  his  servant 
knowingly  supplied  liquor  to  a  constable  on  duty, 
Archibald,  J.,  in  ^ving_  judgment  in  that  case, 
said  :  "  In  construmg  this  enactment  adversely  to 
the  appellant,  we  are  not  interfering  with  the 
maxim  that,  before  a  person  can  be  criminally 
convicted,  he  must  be  shown  to  have  a  mena  rea  " 
(L.  Bep.  9  Q.  B.  at  p.  295) : 

BsQ,  V.  Prince,  32  L.  T.  Bep.  N.  S.  700 ;  L.  Bep. 
2  C.  C.  B.  154;  44  L.  J.  122,  M.  C. ;  24  W.  fi.  76 ; 
Beams  t.  Qatton,  2  E.  A:  E.  6C ;  28  L.  J.  216,  U.  C. 

B.  S.  Wright  (Danckwerta  with  him). — All  the 
sections  of  the  Licensing  Act  1872  which  make 
knowledge  essential  to  the  commission  of  an 
offence  expressly  use  that  word ;  e.g.,  in  several 
sections  it  is  provided  that  if  a  licensed  person 
"knowingly"  £>es  such  a  thing,  then  he  shall  be 
liable  to  conviction.  Here  the  word  "  knowingly  " 
is  omitted,  and,  as  these  are  sections  dealing  with 
offences  a^inst  public  order,  the  word  cannot  be 
imported  into  them  where  it  is  not  used.  The 
rule  as  to  guilty  knowledge  is  a  presumption 
merely,  and  the  question  whether  knowledge  is 
or  is  not  essential  to  the  commission  of  an  offence 
depends  on  the  wording  of  the  particular  statute 
which  may  be  applicable  to  it : 

SiehoU  T.  0aU,  28  L.  T.  Bep.  N.  8. 473;  L.  Bep. 

8  C.  P.  822 ;  42  Ii.  J.  105,  M.  C. :  21  W.  B.  579. 

In  Bea.  v.  Biahop  (42  L.  T.  Bep.  N.  S.  240 ;  5  Q.  B. 
Div.  259),  where  the  defenduit  was  convicted  of 
receiving  two  or  more  lunatics  into  her  house 
without  a  licence,  and  where  the  jury  found  that, 
though  the  persons  so  received  were  lunatics,  the 
defendant  honestly  and  on  reasonable  grounds 
believed  that  they  were  not  lunatics,  it  was  held 
that  such  belief  was  immaterial,  and  that  the 
conviction  was  right : 

Sag.  T.  Wocdrow,  15  M.  A:  W.  404 ; 
Attomsy-Osnsrai  r.  Lockwood,  9  M.  &  W.  378. 

So  knowledge  on  the  part  of  the  seller  that  an 
article  is  adulterated  is  not  necessary  to  sustain 
a  conviction  under  sect.  2  of  the  Adulteration  Act 
1872  (35  &  36  Vict.  c.  74) : 

Sobertt  r.  Egsrton,  30  L.  T.  Bep.  N.  S.  633 ;  L.  Bep. 

9  Q.  B.  484 ;  431..  J.  135.  II.  C. ;  22  W.  B.  797  : 
FUzpatrieh  t.  f  «%,  28  L.  T.  Bep.  N.  S.  558 ;  L.  Bep. 

8  Q.  B.  337 ;  42  L.  J.  132,  M.  C. ;  21  W.  B.  681. 

So,  to  support  a  charge  of  assault  on  a  constable 
in  the  execution  of  hia  duty,  it  is  not  necessary 
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that  the  defendant  should  know  that  he  was  a 
constable  then  in  the  execution  of  his  duty : 

Rtg.  T.  Forb*$,  10  Cox  C.  C.  362. 
In  Damis  v.  Harvey  (30  L.  T.  Rep.  N.  S.  629 ; 
If.  B>ep.  9  Q.  B.  438)  a  person  was  convicted  of  an 
cfEence  under  sect.  77  of  the  Poor  Law  Amend- 
ment Act  1834,  although  he  had  not  a  guiltj 
knowledge.  Effect  ought  to  be  given  to  the 
distinction,  drawn  in  varioos  sections  of  the  Act, 
between  offences  in  which  knowledge  is  expressly 
made  an  element  and  those  in  which  it  is  not  so 
made. 
Bedey  in  reply. 

STEPirES,  J. — I  am  of  opinion  that  this  convic- 
tion should  be  affirmed.    The  case  turns  upon  the 
question  whether  the  words  of  the  13th  section, 
—the   section  under  which  the  conviction  took 
place — taken  in    connection   with    the   general 
scheme  of  the  Act,  should  be  read  as  implying 
that  a  licensed  person,  before  he  can  be  convicted 
under  that  section  of  selling  intoxicating  liquors, 
must  know,  or  have  reasonable  means  of  knowing, 
that  the  person  served  was  drunk,  or  whether  the 
section  amounts  to  an  absolute  prohibition  against 
selling  intoxicating  liquor  to  a  drunken  person, 
even  when  the  seller  had  no  such  knowledge.     I 
am  of  opinion  that   the  words  of    the   statute 
amount  to  an  absolute  prohibition  of  the  sale  of 
intoxicating  liquor  to  a  drunken  person,  and  that, 
it  the  person  selling  the  liquor  did  not  know,  or 
had  not  the  means  of  knowing,  thdt  the  person 
served  was  drunk,  this  is  no  answer  to  the  charge, 
but  is  merely  a  matter  to  be  urged  in  mitigation 
of  the  penalties  imposed  by  the  section.    I  come 
to  this  conclusion,  not  only  in  consequence  of  the 
general  object  of  the  Act,  which  is  an  Act  for  the 
prevention  of   drunkenness,  but  also  by  a  com- 
parison of   the  sections  dealing  with  "offences 
against  public  order."    In  some  of  these  sections 
the  word  "  knowingly  "  is  introduced ;    for  in- 
stance, hy  sect.  14,  a  penalty  is  imposed  upon  a 
licensed  person  who  "knowingly"  permits  his 
premises  to  be  the  habitual  resort  of  prostitutes, 
and  by  sect.  16  a  penalty  is  imposed  for  "  know- 
ingly    harbouring  a  constable.     Now,  in  those 
cases  knowledge  is   necessary  to  constitute  the 
offence.    But  m  the  section  we  are  now  dealing 
with,  the  word  "knowingly"    does    not  occur, 
and  I  believe  the  object  of  omitting  the  word  was 
to  throw  on  the  publican  the  duty  of  finding  out 
whether  the  person  served  was  drunk  or  not,  the 
consequence  being  that,  if  a  customer  is  drunk, 
the  publican  or  his  servants  must  find  out  that  he 
is  drunk,  or  take  the  consequences  of  serving  him. 
On  the  other  side  it  has  been  urged  that   the 
maxim  of  the  criminal  law,  that  before  a  person 
can  be  convicted  of  a  crime  there  must  be  a 
"guilty  mind,"  applies  to  this  case.     This  maxim 
came  into  use  in  early  times,  when  the  criminal 
law  was  in  an  undefined  state,  for  the  guidance  of 
those  who  administered  that  law,  and  in  those 
times  the  maxim  may  have  been  of  general  appli- 
cation.   A  "  guilty  mind  "  is  a  necessary  element 
in  some  crimes,  but  those  crimes  have  now  been 
defined,  and  the  maxim  has  been  superseded  in 
consequence  of  the  greater  precision  in  the  defini- 
tions of  crimes,  and  now,  the  qnestioa  whether  a 
'"guilty  mind"   is   necessary  to    ccmstitute   an 
offence  turns  upon  the  words  of  each  particular 
statute.  The  case  of  Beg.  v.  Prince  (iibi  sup.)  shows 
that  a  guilty  knowledge  is  not  always  necessary  to 


constitute  an  offence;  and  Seg.  v.  Bishop  (ubi 
sup.)  is  to  the  same  effect.  The  object  of  this  part 
of  the  Act  is  to  preclude  all  disputes  as  to  whether 
the  publican  or  nis  servants  knew,  or  had  reason* 
able  means  of  knowing,  that  the  person  served 
was  drunk  at  the  time,  the  duty  being  thrown  on 
the  publican  to  find  out  that  the  person  so  served 
was  not  drunk.  I  think,  therefore,  that  this  con- 
viction was  right. 

Mathew,  J. — ^I  am  of  the  same  opinion.  The 
language  of  this  section  is  perfectly  clear.  This 
section  would  be  altogether  useless  if  Mr.  Besley's 
construction  were  to  prevail.  It  can  be  no  hard- 
ship on  the  publican  to  have  to  find  out  whether 
the  customer  is  drunk  or  not.  It  seems  to  me 
that  the  word  "  knowingly  "  was  purposely  omitted 
here.  I  quite  agree  with  my  brother  Stephen  that 
this  conviction  should  be  affirmed. 

Judgment  for  respondent.     Conviction  affirmed. 

Solicitors  for  the  appellant,  Peckham,  Maiiland, 
and  Peekliam. 

Solicitor  for  the  respondent.  Solicitor  to  the 
Treasury. 

PROBATE,    DIVORCE,   AND    ADMIRALTY 
DIVISION. 
ADMIBALTT  BUSINESS. 
Thursday,  June  12. 
(Before  Butt,  J.) 
GowAN  V.  Spkott.  (a) 
Co-ownership  action — Order  for  an  account — J>i». 
trict  registrar — Raxyrt— Order  III.,  r.  8— Order 
XV.,  r.  1— Order  LVL,  r.  11. 
Where  an  a^ion  i«    inttituied  in  an  AdmiraUy 
District    Registry    by   part   owners  of  a  ship 
against    tJie  managing    owner   thereof  for   an 
account,  a/nd  the  writ  claims  an  acconnt  nnder 
Order  HI.,  r.  8,  and  an  order  for  the  filing  of  the 
aeeownts  is  made  under  Order  XV.,  r.  1,  and  the 
account  is  proceeded  totth  pwrsuarU  to  order,  and 
the  diatri-ct  registrar  reports  thereon,  suefc  report 
is  to  be  treatedas  the  usual  report  in  an  AdmiraUy 
Court  actimi,  and  if  the  defendant  seeks  to  take 
objedion  thereto,  he  mMst  do  so  aecord4fng  to  the 
provisions  of  Carder  LVL,  r.  11,  otherwise  the 
plaintiff  will  be  entitled  to  judgment  thereon, 
where  a  district  registrar  has  made  an  order  in  an 
action  in  the  Admiralty  Divieion  for  an  account 
between  ihe  part   owners  of  a  ship    that   the 
accounts  he  filed,  and  that  they  be  proceeded  with, 
it  is  too  late  to  take  objection  to  his  making  such 
order  after  he  has  reported,  there  having  been  no 
appeal  against  such  order. 
The  court  will  not  extend  the  time  for  objecting  to 
the  registrar's  report  in  a   co-ownership  action 
without  special  grounds  being  shown  by  the  party 
seeking  to  object. 
This  was  a  motion  by  the  plaintiffs  to  confirm  a 
report  made  by  the  Liverpool  Admiralty  District 
Registrar  in  an  action  in  personam,  in  which  the 
plamtiffs,  as  part  owners  of  the  vessel  Edderside, 
of  which  the  defendant  was  the  managing  owner, 
claimed  to  have  an  account  taken  of  the  earnings 
and  disbursements  of  the  last  completed  voyage 
of  the  said  vessel. 

The  action  was  instituted  on  the  19th  Jan.  1884 
in  the  Liverpool  Admiralty  District  Registry, 

(o)  Beported  by  J.  P.  AarisAiL  u>d  F.  W.  BaiKis,  Stqin., 
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and  on  the  8th  Feh.  the  plaintiffs',  having  taken 
out  a  summons  tinder  Order  XV.,  r.  1,  for  an 
account,  the  Liverpool  District  BegiBtrar  made  the 
following  order : 

Upon  the  application  of  the  plaintiffs,  and  on  bearing 
the  aolioitoTB  on  both  sides,  it  is  ordered  that  the  defen- 
dant, as  the  managing  owner  of  the  nhip  or  vessel  Sdder- 
ride,  do,  within  fonrteen  days  from  the  date  hereof,  file 
an  aeooimt  ot  the  earnings  and  diahnrsements  of  the 
last  completed  voyage  of  the  said  ship  or  vessel  from 
Liverpool  to  Anstralia,  Hongkong,  Mamlla,  uid  home  to 
livetpool. 

In  pursnance  of  this  order  the  defendant  on 
the  2i^d  Feb.  filed  an  account,  and  on  the  14th 
March  the  district  registrar  made  a  further  order 
in  the  terms  following : 

Upon  hearing  the  solicitors  on  both  sides,  and  consider- 
ing the  aaconnt  filed  by  the  defendant  on  uie  22nd  day  of 
Febmai^  last,  and  the  examination  of  the  defendant 
taken  vtvi  roce  this  day,  it  is  ordered  that  the  defendant 
do  file  a  forthsr  and  better  iMconnt  showing  the  items  at 
credit  of  the  owners  of  the  ship  or  vessel  Sdderride  at 
the  oommenoement  of  the  voyage,  an  Interest  statement, 
and  an  amended  statement  of  freight  on  her  homeward 
voyage,  and  that  snoh  acconnt  be  filed  within  one  week 
from  the  date  hereof,  and  be  proceeded  with  on  the  22nd 
instant,  at  eleven  o'clock. 

On  the  20th  March  the  defendant  obtained  an 
order  extending  the  time  to  file  the  further 
account  until  the  24-th  March,  and  the  27th 
March  was  appointed  to  proceed  with  the  taking 
of  the  accounts.  The  defendant  did  not  file  his 
further  account  within  the  extended  time,  and  on 
the  27th  March  his  solicitor  attended  before  the 
district  registrar  and  contended  that  the  registrar 
had  no  authority  to  make  the  order  of  the  20th 
March,  and  that  his  iuri.'idiction  ended  when  the 
|irKt  account  was  filed. 

The  matter  was  then  adjourned  to  the  judge  in 
chambers  for  directions,  whereupon  Butt,  J.  on 
the  Ist  April  deferred  making  any  order  until  the 
order  of  the  20th  March  had  been  drawn  up  and 
served  on  the  defendant ;  but,  before  any  further 
application  was  made,  the  defendant  on  the  24th 
Arail  filed  a  further  or  amended  acconnt. 

The  registrar  thereupon  proceeded  to  take  the 
acconnt,  and  found  that  there  was  a  balance  due 
from  the  defendant  to  the  plaintiffs.  The  follow- 
ing is  an  extract  from  the  registrar's  report,  which 
was  given  on  the  7th  May  1884 : 

We  consider  it  to  bo  onr  dnty  to  report  to  yonr  Lord- 
slops  that  til*  defendant  did  not  in  our  opinion  keep 
proper  books  of  aoconnt  as  ship's  hasband,  and  that  had 
he  done  so  he  could  have  more  readily  made  np  and 
rendered  a  ||troi>er  statement  of  aooonnts  to  his  oo-ownere 
at  the  termmation  of  the  vovage.  We  also  most  advert 
to  the  fact  that  several  of  tne  aooonnts  for  the  outward 
v(9Bg«  were  not  paid  for  until  a  long  period  after  they 
were  dne  instead  of  being  paid  at  the  time,  and  tiie  usual 
diseoimt  obtained,  and  it  is  partly  beoanae  we  ate  unable 
to  point  ont  the  specific  loss  sustained  by  the  owners  in 
oonseqnence  of  this  that  we  consider  that  the  defendant 
shooldbe  charged  with  interest  at  .5  per  oent.  on  the 
money  in  his  £uids  and  credited  with  interest  on  his 
payments  from  the  date  on  which  they  were  made. 

June  10. — ^The  plaintiffs  now  moved  for  judg- 
ment. 

J.  P.  AtpinaU,  for  the  plaintiffs,  after  stating 
the  facts,  was  stopped. 

BuckniU,  for  the  defendant,  confra.— This  is  an 
action  under  Order  III.,  r.  8,  and  Order  XV.,  r.  1. 
[Butt,  J. — ^Do  those  orders  apply  to  the  Admi- 
ralty Division  P]  It  is  submitted  that  they  do. 
According  to  Order  XV.,  r.  1,  "  an  order  for  the 
proper  accounts,  with  all  necessary  inquiries  and 
directions  now  usual  in  the  Chancery  Division  in 


similar  cases "  is  to  be  forthwith  made.  Ac- 
cording to  the  registrar's  first  order,  by  which  he 
is  bound,  it  is  ordered  that  the  defendant  do  file 
an  account  of  the  earnings  or  disbursements  of 
the  Edderaide.  No  mention  is  made  of  an  acconnt 
l>eing  taken,  and  in  the  absence  of  any  such  order 
it  is  submitted  that  the  registrar  had  no  juris- 
diction to  take  the  account,  and  therefore  this 
report  is  valueless.  It  has  been  decided  in  the 
Chancery  Division  that  a  district  registrar  has 
power  to  make  an  order  for  an  account  under 
Order  XV.,  t.  1,  and  if  the  order  so  directs,  but 
not  otherwise,  he  can  then  proceed  to  take  the 
account : 

Be  Boioen,  20  Ch.  Div.  533  $  47  L.  T.  Bep.  K.  S. 
114. 

That  case  is  directly  in  point.  It  is  true  that  by 
the  second  order  it  is  directed  that  a  further 
account  be  filed  and  be  proceeded  with.  But,  inas- 
much as  the  registrar  in  the  commencement  took 
upon  himself  jurisdiction  without  a  proper  order, 
he  cannot  remedy  that  defect  by  this  subsequent 
order.  Moreover,  the  words  "  be  proceeded  with  " 
are  not  sufficient  to  constitute  an  order  to  take 
the  accounts. 

Butt,  J. — The  case  referred  to  is  in  the  Chancery 
Division,  where  it  is  possible  to  conceive  many 
instances  in  which  the  mere  filing  of  an  account 
is  all  that  is  requisite.  There  are  many  cases  in 
which  the  mere  delivery  of  documents  into  the 
custody  of  the  cljief  clerk  is  alone  necess.ary.  But, 
according  to  the  practice  of  this  court,  where 
accounts  are  ordered  to  be  filed,  it  means  that  the 
registrar  is  to  go  on  and  take  an  account.  There 
has  been  no  appeal  against  this  order,  and  in 
the  absence  of  such  it  is  to  be  assumed  to  be 
right. 

BuchniU. — ^As  yonr  Lordship  is  against  me  on 
the  point  of  law,  I  would  submit  that  the  case 
should  be  adjourned  is  order  that  objection  may 
be  taken  to  the  amount  allowed  to  the  plaintiffs. 
[Butt,  J. — Has  not  the  time  expired  within  which 
you  should  have  taken  such  objection  P]  It  is 
submitted  not,  because  this  is  a  reference  under 
Order  XV.  and  not  under  Order  LVI.,  by  which 
the  time  for  objecting  is  limited  to  six  days.  It 
is  to  be  remembered  that  this  is  not  the  ordinary 
form  of  Admiralty  reference  to  which  the  pro- 
visions of  Order  LVI.  are  applicable,  but  that  it 
is  an  action  for  an  account  under  Order  III.,  r.  8, 
and  Order  XV.,  r.  1.  According  to  Order  XV., 
r.  1,  it  is  an  order  "  with  all  necessary  inquiries 
and  directions  now  usual  in  the  Chancery 
Division  in  similar  cases;"  and  therefore  the 
Chancery  practice  applies,  and  not  the  Admiralty. 

J.  P.  A^inall. — The  action  was  instituted  under 
the  Admiralty  Court  Act,  but  we  availed  ourselves 
of  the  provisions  of  Order  XV. 

Butt,  J. — It  is  an  action  for  an  account  under 
the  Admiralty  Court  Act,  and  as  the  six  days 
within  which  objection  should  have  been  taken 
have  expired,  I  cannot  accede  to  this  application. 

£iic%ni2{.— Assuming  the  time  has  expired,  the 
court  has  iurisdiction  to  extend  it,  and  on  the 
merits  of  the  case  this  should  be  done. 

Butt.  J. — The  defendant  has  throughout  per- 
sisted in  taking  a  highly  technical  objection,  in 
consequence  of  which  he  has  not  taken  objection 
to  this  report  within  the  proper  time.  He  has, 
therefore,  brought  about  tne  difficulty  ini  which 
Jigitized  by  VjOOQIc 
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he  is  now  placed,  and,  in  the  absence  of  special 
grounds,  I  see  no  reason  for  extending  the  time. 
The  r^ort  was  atcordiv-ghj  confirmed,  with 
eottt. 
Solicitors  for  the  plaintiffs,   HiU,  Bickingon, 
lAghthoand,  and  Bickingon. 

Solicitors     for     the     defendant,   JBanks    and 
Kendall. 


Tuesday,  April  29.      • 
(Before  Bvtt,  J.) 
Thb  Poxtida.  (a) 

Bottomnj  —  Cargo    owners — Necessity — Master — 

Agent. 
The    authority  of  a   master   to  raise  money   on 
bottomry  on  ship,  freight,  and  cargo  is  limited  as 
against  the  cargo  owners  to  such  an  aanotmt  as 
is  necessary  to  enable  the  ship  to  complete  her 
voyage  vnih  safety,  and  even  tchere  the  'inoney  is 
advanced  and  the  bond  given  to  a  person  wm  is 
not  the  ship's  agent  or  in  any  way  connected  with 
the  ship,  he  cannot  recover  as  against  the  cargo 
otoner  anything  in  respect  of  items  oilier  thun 
tJiose  whim  are  absolutely  necessary. 
JJpon  a  reference  to  the  registrar  and  rnerchanis,  in 
an  action  on  a  bottomry  bond,  the  registrar  and 
inerehants  have  a  discretionary  ]Myieer  to  reduce 
the  amotmts  claim.ed  atid  expended  for  any  specific 
item  which  they  shall  deem  unneeessainf  or  exor- 
bitant, and  also  the  amounts  charged  for  commis- 
sions and  premium,  whether  the  bond  be  giveii  to 
tlie  ship's  agent  or  to  a  person  unconnected  with 
the  ship. 
This  wa«  an  action  in  rem  brought  by  the  Comptoir 
d'Kscompte  de  Paris  to  enforce  payment  upon  a 
Iwttomry  l)ond,  they  being  the  holders  thereof, 
against  the  Italian  barque  Pontida,  her  cargo  and 
freight. 

The  facta  as  set  out  in  the  statement  of  claim 
were  (so  far  as  they  are  material)  as  follows  :— 

1.  On  the  2iid  April  188S  tb«  ItiUan  barqne  Pontida 
WM  »t  Ponta  del  Garda,  in  the  islaod  of  San  Miohael,  in 
disttaw,  ladtB  wiili  a  osrgo  of  wbeat  sblpped  nnder  bills 
of  ladiay,  nuking  the  umedeliTerable  to  snipper's  order, 
Mid  boimd  on  a  royage  from  Philadelphia  to  Qaeeostown, 
Fljraiooth,  and  PNmoatli,  for  orders  for  a  port  of  dis- 
cbrge,  aad  her  master  Uaroo  Antonio  Faiadine  being 
witfaoot  fnnds  or  eredit,  wm  oompelled  to  borrow  on 
bottomrr  of  tba  said  ship,  her  cargo  and  freight,  from 
B«iaanae  and  Co.,of  Ponta  del  Qaraa  aforesaid,  the  snm 
of  914t75'76  fraaoa  for  the  neaeasary  disbnraementi  and 
expensee  of  the  said  ship  aad  cargo,  to  enable  her  to  pro- 
oeed  on  her  TOjage.      

2.  On  the  2nd  Aivil  188S  a  bottomry  bond  for  the  said 
«vm  of  91,375*76  fraoos  was  dnly  exeoated  betiieen  the 
■aid  master  and  the  said  Bensande  and  Co. 

8.  By  the  said  bottomry  bond,  after  reciting  that  the 
■aid  master  and  Mr.  Hennqne  Bensande,  in  the  oapaoitj 
of  msiwjing  partner  of  the  firm  of  Beniande  and  Co. 
p«noiiaIi]r  Mfore  the  oonsnlar  agent  for  the  kingdom  of 
Itely,  at  Ponta  del  Oarda  afonseaid,  for  the  pnrpose  of 
exsonting  the  said  bond,  that  the  said  master  was  the 
legal  repreeentatiTe  of  the  owners  of  the  Pontida,  and 
&Siy  anthorised  on  their  behalf,  and  likewise  the  legal 
repreeentatiTe  of  the  owner*  of  oargo  on  board,  to  whom 
he  had  eommnnioated  the  neoesntr  in  which  he  was 
plaoed  Ol  ezeonting  the  said  bond,  not  haTing  done  bo 
to  the  oonsignees  throngh  ignorance  of  who  they  were, 
and  that  in  oonseqnenoe  of  aTera^e  suffered  by  the 
Italian  barane  Pontida  daring  her  said  Toyage  the  said 
reeecl  was  foroed  to  pnt  into  the  said  port  .  .  .  that 
thereby  a  necessity  had  arisen  for  eontracting  a  loan  in 

<a)  ttrjivrua  hy  J.  P.  AftPINALL  and  K.  W.  BaiKIS,  Eaqra., 
B«rriiiteni-il-Law. 


the  snra  of  91 ,375*76  francs  to  meet  the  expenses  incurred 
so  as  to  be  able  to  continue  in  saf  etv  the  said  vonge  wUoh 
bond  had  been  legally  anthorised  oy  iiie  said  Bcval  CoB- 
snlar  Agency  of  Italy  in  the  said  plaoe,  and  whioh  in 
presence  thereof  had  been  on  the  I4th  Deo.  tlien  last 
adjudicated  to  the  said  firm  .  .  .  that  the  said  Han- 
riqae  Bensande  deolaied  to  the  said  consular  agent  his 
wish  to  advance  on  bottomry  .  .  .  the  aforesaid  snxn 
.  .  .  at  a  premium  of  20  per  cent,  if  diseharged  in  Ota 
United  Kingdom  .  .  .  tbat  the  said  M.  A.  Faradine 
decl&red  that  he  had  already  reoeiTed  from  the  said  firm 
tiie  said  sum.  .  .  .  And  that  it  was  oorenanted  be- 
tween the  contracting  parties  that  the  Pontida  shonid  be 
hypothecated  together  with  her  freight  and  the  whole  of 
her  oargo  of  wheat. 

4.  The  said  bottomry  bond  was  snbsaqaently  indixaed 
to  the  plaintiffs,  who  are  tlie  legal  owners  thenof . 

5.  The  Pontida  proceeded  on  her  voyage  on  the  2Sth 
April  1883,  and  safely  arrived  witii  her  said  oargo  on 
board  at  Avonmouth,  Bristol,  her  port  at  diaahaife 
within  the  meaning  of  the  said  bond. 

The  6th  paragraph  recited  that  the  bond  had 
been  executed  according  to  all  the  formalities 
required  by  Italian  law;  that  the  said  sum  of 
91,375"76  francs,  together  with  bottomry  premium 
at  20  per  cent.,  amounted  totl09,650*91  francs,  and 
was  then  still  due  to  the  plaintiffs  and  unpaid. 

On  the  19th  June  1883  judgment  in  the  action 
was  pronounced  for  the  validity  of  .the  bond 
against  the  Pontida  and  her  ireight,  and  subse- 
quently the  owners  of  cargo  admitted  the  validity 
of  the  bond  as  regards  the  cargo,  subject  to  a 
reference  to  the  registrar  and  merchants.  The 
amount  claimed  at  the  agreed  rate  of  exchange 
was  4386;.  0«.  8d. 

The  usual  order  for  reference  to  the  registrar 
and  merchants  was  made. 

On  the  12th  July  1883  the  question  came  on 
for  hearing  at  the  referciice  before  the  registrat' 
and  merchants,  and  from  the  evidence  then  given 
and  the  documents  put  in  the  following  additional 
facta  were  proved : 

From  the  log  of  the  Pontida  it  appeared  that 
whilst  on  her  voyage  from  Philadelphia  she  had 
met  with  very  severe  and  tempestuous  weather  and 
made  a  great  deal  of  water,  and  that  all  hands 
had  forcibly  called  on  the  master  to  put  into  the 
nearest  port,  and  that  in  consequence  she  had  pat 
into  the  island  of  San  Michael.  Upon  her  arrival 
a  survey  was  held  by  the  direction  of  the  Italian 
consul  and  by  surveyors  appointed  by  him,  and  it 
was  found  that  the  cargo  was  in  a  good  condition, 
but  the  surveyors  advised  that  the  vessel  should 
be  lightened  up  to  the  copper  line  in  order  that 
they  might  be  better  able  to  examine  the  true 
state  of  the  cargo  and  caulking ;  they  also  found 
that  the  putting  into  port  was  indispensable 
through  the  vessel  having  sprung  a  leak. 

The  mate,  who  was  a  co-ovraer  of  the  vessel, 
then  authorised  the  captain  to  have  the  repairs 
executed  which  the  surveyors  had  reported  to  be 
necessary. 

The  captain  having  no  funds  at  his  disposal,  it 
became  necessary  for  him  to  raise  the  money  for 
such  repairs  by  giving  a  bottomry  bond.  He 
thereupon  wrote  to  the  shippers  in  New  York 
informmg  them  of  the  circumstances,  and  an 
advertisement  was  inserted  in  the  local  paper 
giving  notice  that  the  captain  would  receive  ten- 
ders for  the  money  required  on  bottomry  (about 
6001.).  Two  tenders  were  received,  and  that  of 
Messrs.  Bensande  and  Co.  l>eing  the  more  advan- 
tageous for  the  interests  of  those  concerned,  was 
accepted  by  the  master  with  the  sanction  of  the 
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A  second  Burvey  was  then  held  by  the  same 
surveyors,  the  vessel  having  been  lightened  as 
recommended  by  them,  and  they  found  that  the 
oakum  had  been  washed  out  of  the  seams  and 
much  metal  had  been  ripped  away ;  a  diver 
was  also  sent  down  to  examine  the  ship's  bottom, 
and  he  found  that  a  quantity  of  metal  had  been 
ripped  oS  all  along  the  bottom  of  the  vessel,  in 
consequence  of  which  the  surveyors  advised  that 
the  whole  of  the  cargo  should  be  discharged  to 
enable  them  to  see  the  bottom  of  the  vessel,  and 
order  what  should  be  done.  The  remainder 
of  the  cargo  was  then  discharged,  and  the 
surveyors  examined  the  vessel  and  gave  an 
estimate  of  the  repairs  which  they  considered 
necessary.  The  repairs  and  other  expenses  being 
greater  than  at  first  contemplated,  it  became 
necessary  to  increase  the  sum  required  on  the 
bottomry  bond ;  which  was  accordingly  done.  On 
the  completion  of  the  repairs  the  surveyors  ex- 
amined the  vessel,  and  finding  that  the  necessary 
repairs  had  been  properly  done,  pronounced  her  to 
be  in  a  fit  condition  to  reload  her  cargo  and  prose- 
cute her  voyage.  The  vessel  was  then  reloaded 
and  proceeded  on  her  voyage.  Before  leaving 
San  Michael,  the  captain  wrote  again  to  thn 
shijmers  in  New  York,  informing  them  that  the 
whole  of  the  repairs  would  amount  to  25001. 

The    surveyors'    estimate   for    repairs  was  as 

follows  : 

Beis. 

To  eanlUng*  from  mptal  line  up,  and  deok,  Ao.  1,600,000 

To  port  holeaeoTeriiig  boards    100,000 

Biggincr  baokat«y8  to  foretopaail     540,000 

Two  yards,  Ac.,  topiailB     190,000 

ToreIiiimrtheIiold,Ao 150,000 

To  new  bolt*  and  nails  to  knees  and  oaolkinr, 

*o 2,177,000 

To  metal,  bolts,  felt,  nails 5,480,000 

To  repairing  rudder        50,000 

To  Miaping  and  pointing 200,000 

10,497,000 


Eqnal  to  .£2099  St. 

The  amonntsclaimed  in  respect  of  the  work  done, 
as  recommended  by  the  sm-veyors  were  as  follows : 

Beis. 
Sbu>  chandler's  aceonnt  for  rope,  nails,  to.  ...         80,780 

Ditto 452,100 

XaboBT  in  dry  dock— recanlking  and  remetal- 

lhic,A« 5,994,800 

Metel,  felt,  and  nuls    3,911,280 

Blacksmith's  account  for  bolts,  tools,  ftc.    ...       509485 

10,948,095 
Less  charge  in  account  for  provisions  ...    22,330 

10,925,765 

Eqnal  to  ,£2186    3«. 

It  was  proved  at  the  reference  that  the  weight 
of  metal  required  had  been  carefully  ascertained, 
and  the  quantity  used  had  been  duly  weighed  and 
no  more  used  than  required. 

The  other  items  claimed  (so  far  as  material) 
were  5  per  cent,  commission,  being  the  ship's 
agent's  charge  upon  disbursements,  and  amount- 
ing to  814,520  reis ;  2^  per  cent,  commission  on 
46,809,280  reis,  bein^  the  value  of  the  cargo  dis- 
charged, as  per  manifest  less  the  damaged  cargo ; 
and  the  bottomry  premium  of  20  per  cent,  on  the 
total  amount  aivanced. 

The  commissions  were  claimed  as  being  the 
nsual  and  ordinary  commissions  charged  at  San 
Michael  under  the  like  circumstances  and  it  was 


shown  that  the  master  had  sought  to  have  them 
reduced,  but  without  success. 

The  premium  claimed  was  that  named  in  the 
tender  and  was  the  lowest  offered. 

On  the  2l8t  July  1883  the  assistant  reg^- 
trar  made  his  report  and  found  the  sum  of 
3685Z.  3g.  4d.  to  be  due  to  the  plaintiffs  upon 
the  bottomry  bond,  the  sum  disallowed  bemg 
700/.  17«.  4d.  Reductions  had  been  made  in  three 
items,  namely :  (1)  the  amount  of  the  bill  for  new 
metal,  felt,  and  nails;  (2)  the  commissions  of 
6  per  cent,  and  2  J  per  cent,  by  the  ship's  agent 
at  San  Michael ;  (3)  the  bottomry  premium. 

The  amounts  di.sallo  wed  appeared  in  the  schedule 
to  the  report,  as  follows : 

Claimed.       Allowed. 
Reis.  Beis. 

Metal  and  Celt,  Ao •3,911,280        3,000,000 

CommiBsionatSper  oent.       ...         814,520  500,000 

2i  per  oent.  on  46,809,280  value 

of    oargo    >a    per    manifeet 

dednotms  valne  of  damaced 

wheat  sold 1,170,230  500,000 

5,896,080       4,000,000 

Eqnal,  at  agreed  exchange  of 

200  lei*  per  franc,  to     29,480-16        20,000 

Bottomry  piemiam  at  20  per 

cent 18,275-15       10,236-58 


Franoe    ...    47,75530      80,23658 
The  total  amount    claimed  without  premium 
was  91,375fr.  76c.     The  total  amount  allowed  was 
81,376fr.  66c.     The  premium  was  therefore  re- 
duced to  t2i  per  cent. 

The  reasons  upon  which  the  assistant  registrar 
had  acted  in  giving  his  decision  not  appearing  in 
his  re|>ort,  an  application  was  made  for  them,  and 
they  were  obtained.    They  were  as  follows : 

(1)  Bill  for  metal. — ^Taking  the  cost  of  oopper  metal 
in  England  at  St.  perowt.  and  allowing  an  ample  amount 
for  cost  of  oonveyanoe  to  Ban  Miohael,  it  was  ooniidered 
that  the  price  of  71,  per  oirt.  was  exorbitant.  I  am  also 
advised  that  more  metal  was  used  than  was  probably 
neceuary  to  repair  the  resael.  On  these  gronnds  911,280 
reis  were  disallowed,  rather  leas  than  one  qoarter  of  the 
amount  charged. 

(2)  The  oommission  of  5  per  oent.  on  the  amount  ex- 
pended, and  2t  per  oent.  in  addition  on  the  value  of  the 
cargo  charged  by  the  ship's  agent  at  San  Michael  was 
considered  exeeasive.  The  amount  allowed,  500,000  reis 
on  the  ship,  and  the  like  amount  on  the  oargo,  in  all 
abont  2001.,  was  oonaidered  an  ample  quaiUum  meruit 
for  his  sernoes. 

(3)  The  premium  of  20  per  oent.  was  consideted  exor- 
bitant for  a  voyage  of  less  than  three  weeks,  with  a  ship 
that  had  just  been  thoroughly  repaired  and  remetslled. 
In  these  oiroumktanoea  12}  per  oent.  wiiich  was  allowed 
wae  considered  to  be  a  high  rate  of  premium. 

And  he  further  added  that,  before  making  the 
reduction  for  the  latter  item,  one  of  the  merchants 
who  had  assisted  him  in  the  reference  had  ascer- 
tained by  inquiring  that  the  amount  of  the  loan 
might  have  been  insured  for  so  short  a  voyage 
for  a  small  percentage. 

On  the  19th  Nov.  1883  the  plaintiffs  filed  a 
petition  in  objection  to  the  assistant  registrar's 
report  on  the  grounds  (1)  that  they  were  entitled 
by  Italian  law  to  the  full  amount  of  principal  and 
premium,  and  (2)  that  if  the  question  were 
governed  by  English  law  they  were  also  entitled 
to  the  principal  and  premium,  and  that  nothing 
had  been  proved  by  the  defendants  upon  the  re- 
ference to  justify  the  reduction.  To  this  the 
defendants  filed  an  answer,  and  to  the  answer  the 
plaintiffs  filed  a  conclusion 

Digitized  by  VjOOQIC 


270-Vol.  LI.,  N.  3.] 


THE  LAW  TIMES. 


[Oct.  25,  18S4. 


Adm.] 


The  Poktida. 


[Adh. 


April  1  and  8. — The  case  came  on  for  hearing 
upon  the  petition,  in  objection  to  the  report  of  the 
assistant  registrar. 

PhUlimore  and  AspinaU  for  the  plaintiffs. — The 
reductions  which  the  registrar  has  made  in  the 
amounts  claimed  by  the  plaintiffs,  are  not  war- 
ranted either  by  the  facts  which  were  proved  at 
the  reference,  or  the  reasons  which  the  registrar 
has  himself  given  for  so  reducing  them,  or  npon 
the  authorities  which  exist  on  these  points.  First 
Of  all,  taking  those  cases  which  are  against  the 
plaintiff,  they  are  divisible  into  two  classes, 
namely,  those  which  affect  the  cost  of  repairs, 
and  those  which  affect  the  commissions  and  pre- 
mium. As  to  the  first,  there  are  no  cases 
which  \a.j  down  the  principle  that,  when  the  sum 
advanced  on  bottomry  has  been  advanced  by  a 
person  other  than  the  ship's  agent,  he  is  bound 
to  see  to  the  application  of  it,  or  that  the  amount 
expended  in  repairs  can  be  reduced  on  the  ground 
of  being  unnecessary  or  exorbitant  except  in  the 
case  of  fraud.  As  to  the  second  point,  the  two 
strongest  cases  are 

The  Oogitac,  2  Hairg.  377 ; 
The  Olenmanna,  Laah.  115, 

in  both  of  which  the  advance  was  made  by  a 
person  not  the  ship's  agent.  In  the  former  the 
bottomrj-  premium  having  been  reduced  from 
■20  to  12t  per  cent,  was  restored  by  the  court,  but 
the  redaction  in  the  commissions  was  affirmed, 
lu  the  latter  the  commissions  claimed  npon  the 
goods  landed,  and  on  the  advances,  were  dis- 
allowed. In  neither  case,  however,  was  there  a 
foreign  consul  acting  on  behalf  of  the  ship  of  his 
nation.  In  the  former  case  the  learned  judge 
held  "  that  the  court  has  not  authority  to  reduce 
the  premium  on  a  liottomiy  bond,  unless  specifi- 
cally affected  with  fraud  or  collusion,  which  must 
bo  shown  in  a  clear  and  distinct  manner"  (p.  386). 
Bnt  both  of  these  cases,  so  far  as  they  affect  com- 
mission, are  inconsistent  with  Tlte  Prince  of  Same 
Coburg  (3  Moo.  P.  C.  1 ;  3  Hagg.  387),  which  lays 
down  that,  if  the  foreign  merchant  after  due  in- 
quiry shall  have  reasonable  ground  for  concluding 
that  the  rei)airs  are  necessary  and  thaj;  the  money 
cannot  be  raised  on  personal  credit,  then  his  security 
on  ship  and  cargo  shall  not  be  impeached,  1>ecause  it 
might  happen  notwithstanding  such  inquiry  that 
such  repairs  weie  not  necessary  or  the  money 
might  have  been  obtained  on  jxirsonal  credit.  It 
must  follow  that,  if  commissions  are  payable  at  all, 
it  cannot  Ije  the  duty  of  the  lender  to  inquire  into 
the  amount  of  those  commissions  or  the  mode  of 
their  application;  it  is  not  for  him  to  judge 
whether  the  full  amount  was  necessary ;  and  this 
applies  with  double  force  in  a  case  where  it 
appears  that  the  commissions  charged  are  usual 
at  the  place  where  the  bond  is  given.  Pas-nng  to 
the  cases  in  favour  of  the  plaintiffs'  claims,  it 
has  been  distinctly  laid  down  that  there  is  no 
obligation  on  the  part  of  the  lender  (not  being  the 
ship's  agent)  to  see  to  the  application  of  the 
money,  or  to  calculate  the  expediency  of  the 
repairs,  if  he  is  suflliciently  well  assured  that 
the  monej'  has  been  fairly  borrowed  and  that 
there  is  nothing  in  the  transaction  that  is  fraudu- 
lent: 

The  Jane,  1  Dobs.  464,  46;  j 

The  Yibilia,  1  W.  Bob.  1, 10  ; 

The  OreUa,  3  Hagrj.  75,  84 : 

The  Royal  Steioart,  2  Spinks,  260. 
As  to  the  reduction  of  premium,  in  the  case  of 


The  Cognac  (iibi  mp.)  the  premium  of  20  per  cent, 
was  reduced  by  the  registrar  to  12^,  bnt  restored 
by  the  court.  And  in  another  case  a  reduction 
from  14  to  10  per  cent,  was  also  restored : 

The  Zodiac,  1  HagK-  320. 
Except  in  the  case  of  a  loan  by  a  ship's  agent  th® 
owner  of  cargo  should  be  held  estopped  from 
disputing  his  liability  to  pay  particular  items 
when  once  a  necessity  for  the  loan  has  been 
shown ;  ho,  by  putting  his  cargo  on  board  the  ship 
impliedly  authorises  the  master  to  act  as  his 
agent  on  an  emergency  arising;  in  other  words,  he 
holds  the  master  out  as  his  agent  in  case  of  neces- 
sity, and  once  given  that  necessity,  the  acts  of 
the  master  in  supplying  the  needs  of  ship  and 
cargo  ought  not  to  be  open  to  question  by  the- 
principal  as  against  a  third  person.  The  whole 
transaction  was  formally  carried  out  before  the 
Italian  consular  agent,  and  competent  surveyors 
were  duly  appointed  by  him,  who  examined  the 
vessel  and  made  reports  both  Ijefore  and  after  the 
repairs  had  been  executed,  and  certified  that  the 
Quantity  of  the  metal  paid  for  had  been  used  for 
tne  necessary  repairs.  Under  such  circumstance? 
the  item  for  metalling  ought  not  to  be  impeached^ 
but  should  1)6  allowed : 

JtTsmina  v.  Pelrocoehino,  'L'.'Bep.  i  P.C.  141;  1  Asp. 
Max.  Lav  Caa.  298. 

Bigham,  Q.C.  and  Barnes  for  the  defendant.". — 
The  amount  which  the  defendants  are  compelled 
to  pay  npon  the  bond  is  limited  to  what  are  consi- 
dered as  necessaries  in  the  strict  sense  of  the 
term ;  and  further,  the  cost  of  such  necessaries 
must  not  be  exorbitant,  but  reasonable  under  the 
circumstances,  and  it  has  always  been  the  practice 
of  the  registrar  and  merchants  to  go  into  figures 
under  these  heads : 

The  Rhoderick  Dhu,  Swabey,  177 ; 

The  AVnon,  1  Hanr.  333  ; 

The  Zodiac,  lb.  321 ; 

The  Tartar,  lb.  1 ; 

Th«JV^tUon,Tb.l69; 

The  Calweo,  3  Hagg.  162 : 

The  Lord  Cochrane,  2  W.  Bob.  320 ; 

The  Huntley,  Lnah.  24 ; 

The  Yiabel,  1  Dods.  273. 


PhiUimore  in  reply. 


Cur.  aJi:  vnlt. 


April  29. — ^BuTT,  J. — This  is  an  action  brought 
by  the  plaintiffs  the  Comptoir  d'Escompte  de 
Paris,  as  holders  of  a  bottomry  bond  given  at  San 
Michael,  on  the  Italian  ship  Ponfida.  her  freight, 
and  the  cargo  of  wheat  laden  on  board.  The 
shipowners  admitted  their  liability,  but  an  ap- 
pearance was  entered  on  behalf  of  the  owners  of 
the  cargfo,  who  dispute  the  amount,  although  they 
do  not  contest  the  validity  of  the  bond.  The 
matter  having  been  referred  to  the  registrar  and 
merchants,  the  plaintiffs'  claim  of  ^SstiJ.  0».  8d. 
was  by  them  reduced  to  3685i  Ss.  4d.  with  in- 
terest. The  reductions  of  which  the  plaintiffs 
complain  relate  to  charges  for  metal,  commissions, 
and  bottomry  premiums.  With  reference  to  the 
item  for  metaling  the  ship,  the  plaintiffs  con- 
tend :  (1)  That  it  being  admitted  that  some  metal 
was  necessary,  and  the  lender  on  bottomry  not 
being  the  ship's  agent  bnt  a  banker  who  came 
forward  in  answer  to  advertisements,  it  was  not 
competent  for  the  registrar  to  go  into  the  ques- 
tion of  the  reasonableness  of  the  quality  or  price 
of  the  metal;  (2)  That  the  bond  having  been 
entered  into  with  the  sanction  and  approvja!  of 
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OtB  Italiaii  consul  at  San  Michael,  is  by  Italian 
law  Unding  on  all  parties.  As  to  this  latter  con- 
tention it  is  snfficient  to  say  that  there  is  no 
evidence  of  the  Italian  law  being  sach  as  is 
allied.  With  respect  to  the  quantity  of  metal 
used  and  the  price  charged,  the  question  in  this 
aa  in  aU  such  cases  must  be,  was  tne  expenditnre 
neoBSsary  for  the  completion  of  the  voyage  P  The 
Tn»irtifT  is,  and  can  only  be,  agent  of  the  owners  of 
cargo  ao  as  to  bind  them,  ex  neceBsitaie ;  and  it  is 
no  more  within  his  competency  to  fix  them  with 
liability  for  an  excessive  quantity  or  an  excessive 
price  of  material,  than  for  material  none  of  which 
was  necessary  for  the  voyage.  The  qnestion  of 
trriwa  must  always  be  a  question  for  the  regis- 
trar and  merchants.  The  same  considerations 
apply  to  the  commissions  and  maritime  preminms, 
both  of  which  appear  to  me  exorbitant.  It  is 
scarely  necessary  to  cite  an  authority  for  what  I 
consider  the  settled  law  and  practice  of  this  court 
to  refer  qaesticms  of  excessive  charges,  whether 
for  repairs,  conmiissions,  or  premiums  to  the  re- 
si^iatrar  and  merchants,  but  the  observations  of 
Dr.  Lushington  in  The  Lord  Cochrane  (2  W.  Bob. 
D20.336),aDd  of  Loo^  Stowell  in  The  OratUudine 
(3  C.  Bob.  240),  may  be  referred  to.  It  was  further 
<xmtended,  more  especially  I  think  with  refer- 
ence to  tlie  cooimiasions,  that  the  ship  might  have 
been  detained  at  San  Michael  had  payment  been 
refused;  bnt,  as  pointed  out  W  Lord  Stowell  in 
the  case  of  The  Auyugla  (1  Dods.  288),  that  alone 
wiU  not  suffice.  With  regard  to  the  facts  it  does 
not  appear  to  me  that  uie  registrar  and  mer- 
chants were  preclnded  by  the  evidence  adduced 
from  exercising  their  discretion  in  the  matter,  or 
that  tbey  have  erred  in  its  exercise.  I  must, 
therefore,  overrole  the  objections  and  confirm  the 
registrmr's  report,  with  costs. 

Judgment  for  the  defendants. 

Solicitors  for  the  plaintiffs,  Lawless  and  Co. 

Solicitors   for   the   defendants,   Itu/ledew    and 
Inee,  for  Henry  Erittan  and  Co.,  Bristol. 


Tuesday,  Aug.  4. 

(Before  Sir  Jajtes  Haknen  and  Butt,  J.) 

Thb  Belpoet.  (a) 

Charter-party — I>emurrag»— Stamp  Act  1870  (33  & 
34  Viet.  c.  97),  ss.  15,  67,  and  68. 

A  charter-party  wholly  eaieeuted  by  both  parties 
thereto  abroad,  is  duly  stamped  so  as  to  he 
admissible  m  eindence  if  it  has  heen  stamped 
within  two  ittonths  after  xi  has  been  first  received 
in  the  United  Kingdom  as  provided  hy  sect.  15  of 
the  Stamp  Act  1870,  and  it  is  not  necessary  that 
gueh  a  charter-party  should  be  stamped  wnder 
sect.  68  of  the  sarne  Ad. 

StmMs,  that  such  a  charter-party  must  he  stamped 
vnih  am  impressed  stavnp,  and  not  with  an  adhe- 
maetUunvp. 

This  was  an  application  for  a  new  trial  by  the 

pkuntiffs  in  an  action  instituted  in  the  County 

Cotol;  to  recover  demurrage  amounting  to  67Z.  10«. 

in  respect  of  four  voyages  of  the  steamship  Belfort 

belonging  to  the  plamtiffs. 

The  charter-party  under  which  the  defendants' 

goods  had  been  carried  was  dated  Xov.  30, 1883, 

and  had 'been  entered  into  and  signed  by  or  on 

a>  Beported  by  J.  P.  Asptnau,  sna  F.  W.  BAIKES,  EMjrs, 
B«ni«ten-M-I«ir. 


behalf  of  all  the  parties  at  La  Bochelle  in  France. 
On  the  13th  March  1884  the  original  charter- 
party  was  received  unstamped  in  England  by  the 
plaintiffs'  agents  for  the  purposes  of  the  action, 
and  was  sent  by  them  to  the  Inland  Bevenue 
Office  on  or  about  March  17,  in  order  that  it  might 
be  stamped.  On  the  2nd  April  the  eharter-partj- 
was  returned  from  the  Inland  Revenue  Office  un- 
stamped with  a  memorandum  in  the  following 
words : 

If  this  oharter^paiiy  was  executed  and  iateqded  to  be 
dated  aa  at  Caiaifi  it  oaanot  now  be  stamped  under  any 
mronmBtaiices.  But  if  sicnied  and  intended  to  be  dated 
aa  at  La  Boohelle,  an  adheaive  stamp  of  6<i.  mnat'be 
aiBzed  and  aamoelled  within  ten  days  after  its  receipt 
in  the  United  Kiinrdom,  and  before  beinc  signed  by  maj 
party  within  the  United  Kingdom.  Btdb  the  impreaasd 
stamp  is  not  applicable  in  snob  a  < 


On  the  2nd  April  the  plaintiffs'  agents  in 
England  placed  a  6d.  adhesive  stamp  on  the 
charter-party  and  cancelled  such  stamp.  During 
the  hearing  of  the  plaintiffs'  case  it  was  proposed 
to  put  in  the  charter-party,  but  objection  was  taken 
by  the  defendants  to  the  admission  of  that  docu- 
ment on  the  ground  that  it  had  not  been  stamped 
in  compliance  with  the  provisions  of  sects.  67  and 
68  of  the  Stamp  Act  1870.  On  this  question  the 
County  Court  judge  decided  that  the  charter-party 
shoula  have  been  stamped  under  the  provisions  of 
sect.  68,  and  gave  judgment  for  the  defendants. 

On  the  8th  April  the  plaintiffs  wrote,  inclanng 
the  charter-party,  to  the  Inland  Bevenue  Commis- 
sioners for  toeir  opinion  as  to  whether  or  not  the 
document  conld  bis  stamped.  The  charter-party 
was  subsequently  returned  with  an  adjudication 
stamp  affixed  thereto,  and  dated  April  10,  th« 
commissioners  being  of  opinion  that  the  caee 
came  within  sect.  15  of  the  Stamp  Act  1870,  and 
not  within  sect.  68  as  decided  by  the  County  Goort 
judee. 

Thereupon  application  was  made  to  the  said 
County  Court  judge  for  a  new  trial,  but  such 
application  was  refused.  An  application  was  then 
made  to  the  Admiralty  Division  of  the  Hi^ 
Court,  under  sect.  27  of  the  County  Courts  Admi- 
ralty jurisdiction  Act  1868,  for  leave  to  tippeeX, 
and  such  application  was  granted. 

B<ames,  on  behalf  of  the  plaintiffs,  in  support  of 
the  appeal. — ^This  charter-party,  which  is  executed 
by  both  parties  on  Nov.  30,  1883,  out  of  the 
United  Kingdom,  is  not  received  in  the  United 
Kingdom  until  March  13.  Within  two  months  of 
that  date  it  has  been  stamped,  and  if  the  provisions 
of  sect.  16  of  the  Stamp  Act  1870  appljr  there  has 
been  a  compliance  with  those  provisions.  That 
section  enacts  that,  in  the  absence  of  express  pro- 
vision to  the  contrary,  any  unstamped  instrument 
executed  at  any  place  out  of  the  United  Eangdom 
may  be  stamped  within  two  months  after  its 
receipt  in  the  United  Kingdom.  No  express  pro- 
vision to  the  contrary  exists.  It  is  true  that  sects. 
66,  67,  and  68  expressly  deal  with  cliarter-parties, 
but  only  under  circumstances  different  from  the 
present  case.  In  this  case  the  charter-party  was 
executed  wholly  abroad.  Sect.  68  could  not  have 
been  meant  to  apply  to  such  a  charter-party 
as  the  present,  because  it  fixes  the  utmost  limit  of 
time  within  which  it  must  be  stamped  as  one 
month,  and  yet  there  must  bo  many  places  out  of 
the  United  Kingdom  whence  it  would  be  impossible 
for  a  charter-party  to  reach  the  United  Kingdom 
within   the  prescribed  month.     Sect.  67  cannot 
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apply  to  the  present  case,  because  it  deals  with 
charter-parties  partly  esecuted  abroad,  and  then 
sent  over  to  England  to  be .  finally  executed. 
Sect.  66  is  clearly  meant  to  apply  to  charter- 
parties  made  in  this  country.  There  is  therefore 
no  "  express  provision  to  the  contrary,"  and  hence 
sect.  15  is  applicable. 

Dr.  Phillinwre  and  BiicknUI,  for  the  defendants, 
contra. —  Sect.  68,  .vrhich  deals  exclusively  -with 
charter-parties,  contains  express  provision  con- 
trary to  the  enactment  contained  in  sect.  15. 
According  to  sect.  68  a  charter-party  can  only  be 
stamped  -within  one  month  after  its  execution, 
and  m  tbiti  case  that  month  has  elapsed.  [Sir 
Jaues  Hakk£N. — If  it  is  physically  impossible 
that  in  consequence  of  tne  locality  where  the 
charter  is  entered  into  it  shonld  be  stamped 
within  the  month,  what  then  P]  Parties  who 
contemplate  entering  into  charter-parties  shonld 
have  adhesiK-e  stamps  with  them  to  meet  such  a 
contingency. 

Sir  Jakes  Hannen. — ^I  am  of  opinion  that  this 
document  was  properly  stamped  when  it  was  pro- 
duced on  the  second  occasion  before  the  County 
Court  judg^.     Sect.  15  of  the  Stamp  Act  is  gene- 
ral and  provides  that  "(1.)  Except  where  express 
provision  to  the  contrary  is  made  by  this  or  any 
other  Act,  any  unstamped  or  insufficiently  stamped 
instrument  may  be  stamped  after  the  execution 
thereof,  on  payment  of  the  unpaid  duty  and  a  pen- 
alty of  ten  pounds,  and  also  by  way  of  further 
penalty  where  the  unpaid  duty  exceeds  ten  pounds 
of  interest  on  such  duty,  at  the  rate  of  five  pounds 
per  centum  per  annum,  from  the  day  upon  which 
the  instrument  was  first  executed  up  to  the  time 
when  such  interest  is  equal  in  amount  to  the  un- 
paid duty.    And  the  payment  of  any  penalty  or 
penalties  is  to  be  denoted  on  the  instrument  by  a 
particular  stamp.  (2.)  Provided  as^f  ollows :  (a)  Any 
unstamped  or  insufficiently  stamped  instrument, 
which  has  been  first  executed  at  any  place  out  of 
the  United  Kingdom,  may  be  stamped  at  any  time 
within  two  months  after  it  has  been  first  received 
within  the  United  Kingdom  on  payment  of  the 
unpaid  duty  only,  {b)  The  commissioners  may,  if 
they  think  fit,  at  any  time  within  twelve  months 
after  the  first  execution  of  any  instrument,  remit 
the  penalty  or  penalties,  or  any  part  thereof." 
Now' this  was  a  document  first  executed  out  of  the 
United  Kingdom,  and  it  has  been  stamped  with  an 
impressed  stamp  within  two  months  after  it  had 
been  received  in  the  United  Kingdom.    It  lies 
therefore  upon  the  party  who  is  impeaching  the 
legality  of  the  stamping  to  show  tnat  there  is 
"  express  provision  to  the  contrary."    The  express 
provision  to  the  contrary  relied  upon  is  to  be  found 
in  the  sections  specially  relating  to  charter-parties. 
Sect.  66  is :  "  The  duty  upon  an  instrument  charge- 
able with  duty  as  a  charter-party  may  be  denoted 
by  an  adhesive  stamp,  which  is  to  be  cancelled  by 
the  person  by  whom  the  instrument  is  last  exe- 
cuted, or  by  whose  execution  it  is  completed  as  a 
binding  contract."    I  am   of  opinion  that  that 
section  does  not  refer  to  charter-parties  executed 
abroad.    It  is  there  dealii^  with  cliarter-parties 
executed  in  this  country.    When  we  come  to  sect. 
67, 1  find  that  the  marginal  note,  which  is  "  as  to 
charter-portiea  executed  abroad,"  is  strongly  con- 
firmatory of  the  contention  that  sect.  66  does  not 
apply  to  charter-parties  made  abroad.    This  67th 
section  enacts  that,  *'  Where  any  document  charge- 


able with  duty  as  a  charter-party,  and  not  being 
duly  stamped,  is  first  executed  out  of  the  United 
Kingdom,  any  party  thereto  may,  within  ten  days 
after  it  has  first  been  recieved  within  the  United 
Kingdom,  and  before  it  has  been  executed  by  any 
person  in  the  United  Kingdom,  affix  thereto  au 
adhesive  stamp  denoting  the  duty  chargeable 
thereon,  and  at  the  same  time  cancel  such  adhesive 
stamp,  and  the  instrument  with  an  adhesive  stain]) 
thereon  so  affixed  and  cancelled  shall  be  deemed 
duly  stamped."  That  contemplates  the  case  of  a 
charter-party  first  being  executed  abroad  and  then 
lieing  executed  in  the  United  Kingdom.  That  sec- 
tion therefore  does  not  apply  to  this  particular  case, 
because  the  charter-party  here  has  been  executed 
by  both  parties  out  of  the  United  Kingdom.  Sect. 
68  enacts  that,  "  An  executed  instrument  charge- 
able with  duty  as  a  charter-party  and  not  being 
duly  stamped,  mav  be  stamped  with  an  impressed 
stamp  upon  the  following  terms :  that  is  to  say,  (1.) 
Within  seven  days  after  the  first  execution  thereof, 
on  payment  of  the  duty  and  a  penalty  of  foor 
shillings  and  sixpence ;  (2.)  After  seven  davs,  but 
within  one  montn  after  the  first  execution  tnereof. 
on  payment  of  the  duty  and  a  penalty  of  ten  pounds; 
ana  shall  not  in  any  other  case  be  stamped  with 
impressed  stamp."  I  am  of  opinion  tnat  that 
section  does  not  relate  to  a  document  whoUy  exe- 
cuted out  of  this  coimtry.  It  seems  to  me  that 
it  was  never  intended  tnat  in  the  case  of  charter- 
parties  executed  abroad  the  parties  should  have 
adhesive  stamps  with  them.  It  appears  to  me. 
therefore,  that  Dr.  PhiUimore  has  Mled  to  show 
that  there  is  any  express  provision  to  the  contrary, 
and  if  so  the  case  comes  within  sect.  15,  and  the 
stamping  has  been  done  within  the  time  pre- 
scribed by  that  section.  I  would  only  add  that  in 
my  view  the  course  taken  has  been  most  produc- 
tive of  waste  of  time  in  rendering  it  necessary 
that  the  whole  case  should  bo  tried  a  second  time. 
The  proper  course  would  have  been  to  have 
ordered  an  adjournment  in  order  that  this  point 
might  be  settled.  The  result,  therefore,  is  that 
this  appeal  must  be  allowed  and  a  new  trial 
orderea. 

Butt,  J. — I  am  of  the  same  opinion. .  I  think 
that  this  document  was  properly  stampied  under 
sect.  15,  and  that  the  case  comes  within  the  pro- 
visions of  the  sub-sections  of  that  section.  A  itr 
provided  under  sub-sect.  1,  that  with  regard  to 
instruments  executed  abroad  they  may  be  stamped 
within  two  months  after  they  have  been  received 
within  the  United  Kingdom,  and  by  sub-sect.  2 
power  is  given  to  the  commissioners  to  remit  the 
penalty  if  they  think  fit.  Now,  unless  this  case 
IB  taken  out  of  sect.  15  by  some  express  provision 
to  the  contrary,  it  seems  clear  that  the  commis- 
sioners have  power  to  do  that  which  they  have 
done.  For  the  express  provision  to  the  contrary 
we  are  referred  to  sects.  67  and  68.  I  do  not,  how- 
ever, think  that  those  sections  apply  to  this  case, 
in  which  the  instrument  is  whollj-  executed  out  of 
the  United  Kingdom.  For  instance,  sect.  67 
applies  to  a  charter-party  fii-st  executed  out  of  the 
United  Kingdom,  because  it  .speaks  of  something 
being  done  within  ten  days  after  it  has  been 
received  in  the  United  Kingdom.  Therefore  I 
think  that  there  is  nothing  to  take  this  case  out 
of  the  operation  of  sect.  15  and  that  this  apjieal 
should  be  allowed. 

The  Court  ordered  each  party  to  Ijoar  their  own 
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costs  in  the  court  lielotr,  the  respondents  to  pay 
the  costs  of  the  appeal. 

Solicitors  for  the  plaintiffs,  Ingledtw,  Incc,  and 
Colt 

Solicitors  for  the  defendants,  Stoiea,  Sa  t'.nders, 
and  Stoket. 


lulitcial  Committee  of  tije  ^ribg  Council. 

March  19  and  29. 
(Present :  The  Right  Hons.  Lord  Blackburn',  Sir 
Barnes  Peacock,   Sir  Kobebt  P.  Collier,  and 
Sir  ARTiirR  Hobhouse.) 

The  Oriental  Bank  v.  Bicher.  (a) 

OS  APPEAL  from  THE  SUPREME  COURT  OP  MAVRITIVS. 

LoK  of  Maiiritivt — Bankmpicy  Ordinance  .ATo.  33 

of  1853 — Evidence  at  to  bankrupt's  estate — Form 

of  adjudication. 

By  sect.  48  of  the  Bankntplcij  Ordinance,  No.  33  of 

1853,  of  Mauritius,  a  trader  may  jieiii ion  for  an 

adjudication  of  bankruptcy  against  himself,  "pro- 

tided  ahcays  that  vnless  sitch  trader  shall  .     .     . 

maie  it  appear  to  the  satisfaction  of  the  court 

that  his  avail<tbh  estate  it  sufficient  to  pay  his 

creditors  at  least  five  shillings  in  the  pound,  clear 

of  all  charges,   to  be  estimated  l»i  the  court,  of 

prosecuting  the  bankruptaj,  such  petition  shall  he 

dimissed." 

Meld  {affirming  the  judgment  of  the  court  below), 

that  the  satisfaction  required  by  the  section  is 

in  the  personal  discretioti  of  the  judge,  and  that 

strict  legal  proof  is  not  necessary,  and  tliat  the 

adjudication  is  concliisice  on  the  point. 

Held,  further,   that  where  a  mercTuint  carried  on 

business  lou/ei-  tlie  style  of  "  R.  and  Co.,"  being 

in  fact  himself  the  only  person  interested  in  the 

Inisiness,    an  adjudication  against  the  firm  was 

valid  as  against  the  individual,  the  defect  being 

merely  formal. 

Thme  were  two  appeals  against  two  judgments  of 

the  Sopreme  Court  of  Mauritius  (Ellis,  C.  J.  and 

Mure,  J.),  in  one  case  affirming  and  in  the  other 

rerersing   a  judgment   of   Cox,  J.,   sitting  as  a 

commissioner  in  bankruptcy. 

The  Questions  arose  upon  the  bankruptcy  of 
one  Freoeric  Richer,  trading  as  "  Frederic  Richer 
and  Co.,"  who  was  made  bankrupt  on  his  own 
petition  in  Jan.  1881. 

The  appellant  Imnk,  who  were  large  creditors, 
raised  two  objections  to  the  validity  of  the  adju- 
dication,  namely,  that  there  was  no  sufficient  evi- 
dence that  the  estate  of  the  bankrupt  was  able  to 
pay  5».  in  the  pound,  clear  of  all  charges,  as 
required  by  the  Bankruptcy  Ordinance  in  force  at 
the  time  of  the  adjudication;  and,  secondly,  that 
an  adjudication  against  "  P.  Richer  and  Co."  was 
invalid,  there  being  in  fact  no  such  firm  in  exist- 
ancc. 

The  learned  Commissioner  decided  against  the 
first  objection,  but  upheld  nhe  second,  and  on 
appeal  his  ruling  was  affirmed  on  the  former 
point,  and  reversed  on  the  latter. 

The  bank  then  obtained  leave  to  appeal  against 
both  judgments,  and  the  appeals  were  consoli- 
dated by  order. 

Davey,  Q.C.  and  Linklater  appeared  for  the 
appellants,  and  contended  that  the  only  evidence 

W  Baportad  hj  C.  E.  Haldev,  Eaq.,  Barriiter-at-Lsw. 
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as  to  means  before  the  commissioner  was  the 
petitioner's  own  affidavit,  on  which  he  could  not 
be  judicially  satisfied  as  required  by  the  section, 
and  there  was  not  in  fact  any  finding  by  the 
court  that  the  estate  was  sufficient.  Sect.  93  of 
the  English  Bankruptcy  Act  of  1849  contained  a 
provision  in  the  same  words,  and  decisions  on  it 
are  applicable  to  the  present  case.    See 

Se  Davit,  18  L.  T-  Ben.  O.  S.  280 ; 

Anonymous  eats,  Fontrlanqne,  6 ; 

Ptnnsll  v.  Butler,  18  C.  B.  209 ; 

Re  Peane,  22  L.  T.  Bep.  0.  S.  160; 

Anonymoui  caie,  Foublanqae,  IS. 

As  to  the  evidence  necessary  to  support  an  adjudi- 
cation see 

Xalkin  y.  Adams,  2  Rose,  23. 
As  to  the  second  point,  the  firm  of  "  F.  Richer 
and  Co."  had  no  existence  in  law  or  fact,  and 
could  not  l>c  adjudicated  bankrupt,  and  the  order 
does  not  purport  to  adjudicate  Richer  personally 
bankrupt,  and  is  bud  as  against  him. 

Cohen.  Q.C,  Kekewich,  Q.C,  and  Latham,  who 
appeared  tor  the  respondent,  were  requested  by 
their  Lordships  to  confine  their  argument  to  the 
first  point,  as  to  which  they  maintained  that  the 
amount  of  evidence  to  satisfy  the  court  was  a 
matter  for  the  discretion  of  the  judge,  and  in  fact 
the  court  was,  in  this  case,  satisfied  of  the  suffi- 
ciency of  the  estate  to  meet  the  requirements  of 
the  section. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

March  29. — Their  Lordships  gave  judgment  as 
follo^vs : — Two  questions  are  raised  by  the  two 
appeals  in  this  case.  One  is  whether  the  adjudica- 
tion of  bankruptcy  which  was  passed  on  tlie  20th 
Jan.  1881  against  Frederic  Richer  and  Co.  is  a  valid 
adjudication  against  Frederic  Richer,  who  is  the 
sole  member  of  that  firm.  Their  Lordshipe  do 
not  think  it  necessary  to  hear  the  respondents  on 
this  question.  Nor  do  they  now  think  it  neces- 
sary to  say  anything,  except  that  they  concur 
with  the  Supreme  Court  in  holding  that  the 
defect,  which  undoubtedly  appears  in  the  order, 
affords  no  ground  for  annulling  the  adjudication, 
because  it  is  merely  formal  and  is  not  calculated 
to  injure  anybody.  The  other  question  is,  whether 
under  sects.  40,  43,  and  50  of  Ordinance  No.  33  of 
1853,  a  creditor  can  challenge  the  validity  of  an 
adjudication  against  his  debtor,  who,  being  a 
trader,  has  been  made  bankrupt  on  his  own  jieti- 
tion,  on  the  ground  that  he  has  not  made  it  appear 
to  the  satisfaction  of  the  court  that  his  estate  is 
sufficient  to  pay  his  creditors  at  least  five  shillings 
in  the  pound,  clear  of  all  charges  of  prosecuting 
the  bankruptcy.  The  bankrupt,  Frederic  Richer, 
gave,  so  far  as  appears  on  the  face  of  the  proceed- 
ings, no  evidence  of  this  qualified  solvency  of  his 
estate  except  the  petition  and  affidavit  required 
by  sect.  40.  And  it  is  contended  that,  by  sects. 
43  and  50,  the  court  is  bound  to  rec^uire  some 
further  evidence,  apd  to  attain  the  requisite  satis- 
faction on  some  judicial  grounds  capable  of  being 
tested  by  the  parties  concerned,  and  of  bemg  made 
the  subject  of  contention,  and,  when  necessary,  of 
appeal.  Their  Lordships  are  of  opinion  that  on 
the  true  construction  of  sect.  43  the  judge  is  to 
satisfy  himself  as  to  the  requisite  solvency  of  the 
estate  by  such  evidence  as  he  thinks  fit.  The  pro- 
ceedings are  ex  parte.  The  matter  is  one  which 
cannot  possibly  be  the  subject  of  euet  proof,  and 
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in  most  cases  the  proof  can  be  but  rough,  pro- 
visional, or  oven  conjectural.  If  the  question 
were  to  be  subject  to  dispute,  nothing  could  solve 
it  short  of  an  administration,  or  at  least  an  exhaus- 
tive and  conclusive  account,  of  the  estate,  and  a 
long  litigation  might  attend  this  prelimiuaiy  pro- 
ceeding. It  is  not  provided  by  the  Ordinance 
that  creditors  shall  attend  the  adjudication,  and 
it  is  not  intended  that  they  shall  in  any  wayput 
in  issue  the  fact  of  qualified  solvency.  Tnat 
being  so,  is  it  right  tnat  they  should  by  any 
process  bring  into  contest  the  propriety  of  the 
court's  conclusion  F  It  is  a  question  of  difficulty, 
but  their  Lordships  think  it  must  be  ans'vrered  in 
the  negative.  Instead  of  saying  that  the  qualified 
solvency  shall  be  proved,  the  Legislature  in  sect. 
43  says  that  it  shall  be  made  to  appear  to  the 
satisfaction  of  the  court.  The  use  of  that  language 
indicates  rather  a  satisfaction  in  the  personal  dis- 
cretion of  the  judge  than  a  judicial  process  on 
■which  issues  may  be  taken  and  appeals  presented. 
Whether  the  court  had  reasonable  ground  for  the 
satisfaction  which  it  felt  in  this  case  is  not  the 
question.  The  question  is  whether  this  particular 
preliminary  to  the  adjudication  can  be  contested 
80  as  to  bring  the  propriety  of  the  adjudication 
itself  into  discussion.  Their  Lordships  concur 
with  the  Supreme  Court  in  thinking  that  the 
adjudication  is  conclusive  upon  the  point.  Their 
Lordships  will  humbly  advise  Her  Majesty  that 
both  appeals  should  be  dismissed,  and  the  ap- 
pellants must  pay  the  costs. 

Solicitors  for  the  appellants,  Murray,  Hutchins, 
and  Stirling. 

Solicitors  for  the  respondents,  Freahfields  and 
Williamt. 
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Wednesday,  July  2. 

(Before  B.a.6Gallat,  Cotton,  and  Lihdlet,  L.JJ.) 

Gbiffith  v.  Bi^ke.  (a) 

Practice  —  Interlocutory     injunctimi  —  Plaintiff's 

undertaking  to  be  answerable  in  damages. 
Where  a  plaintiff,   on  obtaining  an  interlocutory 
injunction,    has    given    an    undertaJcing    to    lie 
answerable  for  tlie  dainages,  if  any,  svMained  61/ 
the  defendant  by   the   injunction  being  granted, 
and  at  the  hearing  it  is  decided  thai  the  interlo- 
cutory injunction  ought  not  to  have  been  granted, 
the  plaintiff  will  be  liable  to  the,  defendant  under 
his    undertaking,    whether  the    injunction    was 
■  wrongly  granted  owing  to  the  misrcpresentafion, 
suppression,  or  other  default  by  the  plaintiff,  or 
owing  to  a  mistake  of  the  judge  without  any 
any  such  default. 
The   dictum  of  Jessel,  M.B.  iit  Smith  i'.  Day  (48 
//.  T.  Bep.  N.  8.  54 ;  21  Ch.  Div.  421),  that  where 
there  has  been  no  suck  default  damages  are  not 
payable  under  the  undertaking,  overruled. 
The  plaintiffs  in  this  action  were  Messrs.  GriflSth 
and  Corbett,  solicitors,  of  Cardiff,  and  by  the 
indorsement  of  their  wit  of  summons,  issued  on 
the  20th  March  1884  they  claimed  an  injunction 

(a)Bcportoa  by  FsANE  EvasSjEm].,  Barrtelavat-Lsw. 


to  restrain  the  defendants,  their  agents,  servants, 
or  workmen,  from  working  their  steam  engines 
and  machinery  and  using  their  tin  goods  mann- 
f  actoiy  and  premises  at  Great  Western  Approach, 
Cardiff,  adjacent  to  the  premises  of  the  plaintiff, 
in  such  a  way  as  to  cause  annoyance  and  injury  to 
the  plaintiffs,  and  from  otherwise  using  or  per- 
mitting to  be  used  the  said  manufactory  and 
premises  in  such  a  manner  as  to  occasion  » 
nuisance  to  the  plaintiffs,  &c. 

The  nuisance  particularly  complained  of  was 
the  hammering  carried  on  m  the  process  of  tin 
blocking. 

On  the  9th  May  1884  Chitty;,  J.,  on  the  plain- 
tiffs by  their  counsel  undertaking  to  abide  by  any 
order  the  court  might  make  as  to  dainages,  in  case 
the  court  should  thenceforth  be  of  opinion  that 
the  defendants  had  sustained  any  by  reason  of 
the  order,  which  the  plaintiffs  ought  to  pay, 
granted  an  interlocutory  injunction,  restraining 
the  defendants,  their  agents,  servants,  and  work- 
men, until  judgment  in  the  action  or  further  order, 
from  so  carrying  on  their  business  as  to  occasion 
a  nuisance  by  noise  to  the  plaintiffs. 

The  defendants  appealed. 

Their  Lordships  dismissed .  the  appeal  with 
costs,  but  the  only  point  worthy  of  report  is  that 
referred  to  in  the  portion  of  the  argument  of  the 
appellants'  counsel  given  below. 

Seward  Brice  for  the  appellants. — ^It  is  suggested 
that,  if  the  interlocutory  injunction  is  allowed  to 
stand,  the  defendants  will  suffer  no  injury,  even 
if  the  action  is  dismissed  at  the  hearing,  inasmuch 
as  the  plaintiffs  will  be  liable  under  their  under- 
taking as  to  damages.  But  it  has  been  laid  down 
by  Jessel,  M.K.  in  the  Court  of  Appeal  that  a 
plaintiff  is  only  liable  if  he  has  induced  the  court 
to  grant  the  injunction  by  false  statement  or 
oppression,  and  not  when  the  injunction  has  been 
wrongly  granted  owing  to  the  mistake  of  the 
court,  as  when  the  judge  is  wrong  in  his  law  : 
Smith  V.  Day,  48  L.  T.  Bep.  N.  S.  54 ;  21  Ch.  Div 
421. 

Eomer,  Q.C.  and  W.  P.  Bealei  for  the  plaintiffs, 
were  not  called  upon. 

Baggallay,  L.J.  (after  stating  the  facts,  and 
that  in  his  opinion  such  an  amount  of  noise  had 
been  made  by  the  defendants  as  to  justifj' 
Chitty,  J.  in  granting  the  interlocutory  injunction, 
and  this  court  in  dismissing  the  appeal,  con- 
tinued) : — I  cannot  agree  with  the  aictum  of 
Jessel,  M.B.  in  Smith  v.  Day,  that  "the  under- 
taking was  not  intended  to  apply  where  the 
injunction  was  wrongly  granted  owing  to  the 
mi.stake  of  the  court;  as,  for  instance,  if  the 
judge  was  wrong  in  his  law."  I  am  bound  to  say. 
as  the  point  has  been  raised,  that  I  cannot  adopt 
that  view.  It  was  only  an  opinion,  which  was  not 
necessary  to  the  decision  in  the  case. 

Cotton,  L.J. — I  am  also  of  opinion  that  we 
ought  not  to  interfere  with  the  injunction  granted 
by  Chitty,  J.  I  should  have  said  nothing  as  to 
the  extent  of  the  plaintiffs'  liability  under  the 
undertaking  if  the  point  had  not  been  raised  by 
Mr.  Brice.  Ho  cited  Smith  v.  Day  as  an  authority 
in  favour  of  what  was  said  by  the  late  Master  of 
the  Rolls,  but  the  case  is  really  equivalent  to  an 
authority  the  other  way.  Jessel,  M.R.  was  of 
opinion  that  an  inquiry  as  to  damages  ought  only 
to  be  taken  when  an  injunction  had  been  obtained 
through  the  default  of  the  pUjntiS,  but  in  my 
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opmion,  -whatever  is  the  cause  of  an  interlocutory 
injunction  being  erroneously  granted,  the  court 
may  at  the  hearing  direct  an  inquiry  as  to 
damages.  If  the  injunction  in  this  case  turns  out 
at  the  bearing  to  hare  been  improperly  granted, 
the  plaintiffs  must  answer  under  their  under- 
taking for  any  damages  sustained  by  the  defen- 
dants. 

LiKDUST,  L.J. — I  am  of  the  same  opinion.  I  con- 
cur in  the  observations  made  by  the  other  meml)ers 
of  the  conrt  as  to  what  was  said  in  Smith  v.  Day 
by  the  late  Master  of  the  Rolls.  I  think  the 
course  of  practice  in  thin  court  at  the  present  day 
is  contrary  to  that  which  he  mentioned,  uid  1 
also  think  that  what  ho  said  is  against  a  case  in 
this  conrt  decided  at  the  time  when  Knight 
Brace,  L.J.  presided. 

Appeal  dtttnlmed. 

Solicitor  for  the  appellant,  Joseph  G!hh»,  for 
Gibbg,  Llewellyn,  and  Lock,  Kewpojrt,  Monmouth- 
shire. 

Solicitors  for  the  plaintiffs,  Torr  and  Co.  for 
Griffith  and  Corbett,  Cardiff. 


Wednesday,  July  2. 
(Before  BaggjlLLat,  Cottok,  and  Lixdlev,  LJ'J.) 

Lawson  v.  The  Vacuum  Brake  Compaxy,  (o) 
Tradice — Evidence — Witne»»  abroad — Coramiwion 
—  Special    e.famijier — B.    S.    C.    1883,    Order 
XXXVn.,  r.  6. 
H  i»  the  duty  of  the  applicant  (whether  plaintiff  or 
defendant)  for  the    examination    of  a  loitness 
abroad,  when  maJcing  the  application,  to  bring 
tueh  evidence  as  will  satisfy  the  conrt  that  it  is 
in  the  interest  of  justice  that  the  witness  slumld 
be  examined  abroad,  and  inconvenient  for  him  to 
attend  to    be  examined    in   this  country,  or  im- 
probable that  such  attendance  could  be  procured. 
The  plaintiff  alleged   that  a  ■witness   abroad  had 
been  a  party  to  a  scheme  by  which  the  plaintiff 
had  been  defrauded.     A   clerk  of  the  plaintiff's 
solicitors   deposed  that   he    teas    informed    and 
believed  that  the  witness   abroad  was   employed 
by  a  company  in  Ch  icago,  and  tlmt  he  belicred  he 
could  not  come  over  to  England  to  gice  evidence 
at  the   trial,  and  that  the  defendant  derived  his 
hnowledge  from  letters  to  his  principals  iitritten 
by  the  plaintiff  from   Amen'ca.     The  plaintiff's 
solicitor  deposed  that  the  witness  iras  not  under 
the  control  or  injlnence  of  the  plaintiff,  and  that 
it  icould  not  be  possible  by  any  means,  so  far  as 
the  deponent  ivas  aware,  to  procure  his  attendance 
in  England.     It  was  also  stcorn  that  the  appli- 
eation   was  made   bond  fide,    and   not  for    the 
purpose  of  delay. 
Held,  that  this  evidence  was  not  svfficienf  to  induce 
the  conrt  to  order  the  cxaniinatioit  of  the  icitness 
abroad. 
This  was  an  aiipcal  by  the  plaintiff  from  an  order 
of  Bacon,  Y.C.,  dismissing  with  costs  a  summons 
taken  out  by  him  for  the  examination  of  a  witness 
named  Yeomans    at  Chicago    before  a    special 
examiner  to  be  named  in  the  order,  or,  in  the 
ahemative,  for  a  general  commission  to  examine 
witnesses  in  the  United  States. 

The  circumstances  nnder  which  the  action  was 
brooght  appear  in  the  judgment  of  Baggallay, 
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Iti  support  of  the  application  an  affidavit  was 
read  (which  was  filed  after  the  refusal  of  the 
application  by  Bacon,  V.C),  in  which  a  clerk  to 
the  plaintiff's  solicitors  stated  as  follows : 

I  am  infonn«d  and  believe  that  David  MaitUnd  Teo- 
nuns,  who  was,  I  believe,  the  manager  of  the  defendant 
Smith's  Yaoaum  Brake  Company  Limited,  as  in  the 
amended  statement  of  claim  mentioned,  ia  employed  in 
the  Union  Switch  and  Sifrnal  Company,  Grand  Pacifio 
Bnildiner,  2S2,  Clark-itreet,  Chicag'o,  in  the  United 
States  of  America,  and  I  believe  t£at  the  raid  David 
Maitland  Teomane  cannot  come  over  to  England  to 
attend  to  give  evidence  on  the  trial  of  this  action.  I 
am  able  to  make  the  foregoing  itatemonts  from  know- 
ledge derived  from  letters  written  by  the  plaintiff  fiom 
America  to  my  said  principals. 

Mr.  Harper,  one  of  the  plaintiff's  solicitors  in 
the  action,  deposed  that  the  witness  Yeomans 
was  in  no  way  under  the  control  or  influence  of 
the  plaintiff,  and  that  it  would  not  be  possible 
by  any  means,  so  far  as  the  deponent  was  aware, 
to  procure  his  attendance  in  this  country.  It  was 
also  sworn  that  the  application  was  made  bond 
fide,  and  not  for  the  purpose  of  delay. 

One  of  the  defendant  s  solicitors  deposed  that 
it  was  of  great  importance  to  the  defendants  that, 
if  the  witness  was  examined,  he  should  be 
examined  and  cross-examined  in  open  court  at 
the  trial,  and  that  the  defendants'  case  would  be 
seriously  prejudiced  if  the  witness  were  examined 
in  any  other  way. 

Northmore  Lawrence  for  the  appellant. 

F.  W.  Maclean  for  the  defendants. 

The  following  cases  were  referred  to : 

Kadvn  V.  Bamat,  49  L.  T.  Bep.  N.  S.  454 ;  25  Ch. 

Div.21; 
.Armour  v.  TTaUrer,  50  L.  T.  Sep.  N.  S.  292 ;  25  Ch. 

Div.  673! 
Berdan  v.  Grtentooci,  20  Ch.  Div  764,  n. 

Baggallay,.  L.J. — The  action  in  which  this 
application  is  made  is  rather  a  singular  one,  and 
I  will  very  shortly  refer  .to  the  nature  of  the  claim 
made  by  the  plaintiff,  and  the  relative  positions 
of  the  parties.  The  plaintiff  seems  to  have  been, 
in  a  way  which  is  described  in  the  statement  of 
claim,  an  accomplice  of  Yeomans  in  introducing 
a  patent  into  this  country.  A  company  was 
formed  in  this  country  called  Smith's  Vacuum 
Brake  Company,  the  capital  of  which  was  divided 
into  3000  preference  shares  of  51.  each,  9000 
ordinary  shares  of  hi.  each,  and  ten  founders' 
shares  of  1/.  each,  to  be  issued  as  fully  paid  up.  It 
appears  that  none  of  the  9000  ordinary  shares  of  6Z. 
each  were  issued.  It  is  stated  that,  by  the  mcmo- 
rsudum  of  association  of  the  company,  it  was 
provided  that  the  jircference  shareholders  should 
be  entitled  to  a  dividend  of  15  per  cent,  per  annum 
out  of  t\e  first  net  profits  of  the  company,  and 
that  the  ten  founders' shares  shouldeach  entitle  the 
owner  thereof  to  one-hundredth  part  of  the  net 

?rofits  which  should  remain  after  payment  of  the 
5  per  cent,  dividend  to  the  preference  share- 
holders. In  three  of  those  ten  founders*  shares 
it  is  alleged  in  the  statement  of  claim  (and,  for 
the  purpose  of  the  observations  I  am  about  to 
make,  I  assume  the  facts  alleged  in  the  statement 
of  claim  to  be  correct)  that  the  plaintiff  acquired 
an  interest  as  early  as  Sept.  1876,  but  the  actual 
transfer  of  those  shares  into  his  own  name  was 
postponed  until  the  month  of  Aug.  1882.  In 
Aug.  1882,  therefore,  he  became  the  owner  of  three 
12.  shares,  and  he  was  entitled  in  respect  of  each 
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of  them  to  an  one-hundredth  part  of  the  net 
profits  which  should  remain  after  payment  of  the 
1 5  per  cent,  dividend  to  the  preference  shareholders. 
The  charges  made  in  the  statement  of  claim 
are  that,  while  the  plaintiff  held  three  of  these 
founders'  shares,  Yeoraans  apparently  retaining 
the  other  seven,  a  plot  was  formed  between 
Yeomans  and  certain  other  persons,  which 
resulted  in  the  formation  of  a  company  called  the 
"Vacuum  Brake  Company  Limited,"  and  that 
arrangements  were  made  by  which,  in  effect,  that 
company  swallowed  n  <  "  Smith's  Vacuum  Brake 
Company-,"  and  that  thereby  the  interests  of  the 
holders  of  these  ten  11.  snares  were  materially 
affected ;  and  there  are  gross  charges  of  fraud 
and  collusion  as  to  the  manner  in  which  these 
matters  were  carried  out,  and  the  plaintiff  asks 
for  relief  framed  on  that  footing.  He  has,  there- 
fore, in  his  statement  of  claim  charged  Yeomans 
— the  person  whom  it  is  now  asked  may  be  brought 
forward  as  a  witness — with  being  an  accomplice  in 
the  acts  which  are  tho  foundation  for  the  action. 
It  appears  that  Yeomans  no  longer  sides  with  the 
defendants,  with  whom  he  is  alleged  to  have  been 
associated  in  the  fraud,  but  is  willing  to  assist  the 
plaintiff  in  his  action,  and  the  present  application 
on  behalf  of  the  plaintiff  is  that  ho  may  be  allowed 
to  examine  Yeomans,  as  regards  all  these  matters, 
at  Chicago.  Now,  assuming  the  facts  of  the  case 
to  be  as  alleged  in  the  statement  of  claim,  I  think 
that  Yeomans  cannot  he  regarded  otherwise  than 
as  a  material  witness,  as  to  the  matters  referred 
to  in  the  statement  of  claim.  He  is  charged  with 
being  an  accomplice,  and  is  a  person  who  is  now 
willing  to  tell  the  truth  as  against  his  accomplice, 
and  must  therefore  be  regarded  as  an  important 
witness.  Then,  the  question  is,  how  is  he  to  be 
made  a  witness  ?  He  is  residing  at  Chicago. 
Rule  5  of  Order  XXXVI  I.  provides  that  the 
court  or  a  judge  may,  in  any  canse  or  matter, 
where  it  shall  appear  necessary  for  the  purposes 
of  justice,  make  any  ouder  for  the  examination 
upon  oath  before  the  court  or  judge  or  any  officer 
oi  the  court,  or  any  other  person  or  persons,  and 
at  any  place,  of  any  witness  or  person." 
Therefore,  there  is  no  doubt  that,  in  a  case 
of  this  kind,  the  court  has  jurisdiction  to  direct 
the  issue  of  a  commission,  or  to  appoint  a  special 
examiner  to  take  Yeoman's  evidence  in  Chicago. 
The  court,  in  considering  whether  it  will  grant 
a  commission,  or  appoint  a  special  examiner,  no 
doubt  takes  into  consideration  the  difference  in 
expense  occasioned  by  the  witness  being  brought 
over  to  this  country  and  that  which  is  caused  by 
his  being  examined  abroad,  and  it  also  takes  into 
consideration  the  inconvenience,  apart  from  the 
expense,  which  may  be  occasioned  by  compelling 
him  to  leave  his  occupation  in  a  foreign  country 
and  come  over  to  this  country  to  be  examined. 
But  it  appears  to  me  that  if  an  application  is 
made,  whether  by  the  plaintiff  or  the  defendant, 
for  the  examination  of  a  witness  abroad,  it  is  the 
duty  of  the  party  making  that  application,  when 
making  it,  to  brmg  to  the  attention  of  the  court 
such  circumstances  as  will  satisfy  the  court  that 
It  is  in  the  interest  of  justice  that  the  witness 
should  be  examined  abroad,  and  that  it  would  be 
inconvenient  to  the  party  to  come  here,  or  that 
there  is  a  probability  that  the  party  would  not 
attend  at  all  to  be  examined  in  this  country.  But 
the  only  evidence  I  find  is  contained  in  an 
affidavit    made   some   time    after   the    original 


application  had  been  refused  in  the  court  below, 
by  a  clerk  to  the  solicitors  of  the  plaintiff. 
[His  Lordship  read  the  affidavit  and  continued :] 
Anything  more  vague  than  the  testimony 
given  by  this  gentleman  upon  his  information 
and  belief,  one  can  hardly  imagine.  We  have 
no  affidavit  of  Yeomans  himself  at  all,  and 
no  evidence  of  the  plaintiff;  but  this  appli- 
cation is  based  upon  this  clerk's  information 
and  belief,  followed  up  by  Mr.  Harper's  affi- 
davit. All  we  have  to  rely  on  is  the  affidavit 
of  the  clerk  of  the  solicitor  in  England  as  to  the 
information  received  and  derived  from  letters.  In 
my  opinion  that  of  itself  would  be  very  insufficient. 
But!  cannot  shut  my  eyes  to  the  peculiar  position 
that  this  witness  Yeomans  occupies  in  relation  to 
the  parties  to  this  action.  He  was  originally  an 
accomplice  to  the  frauds  charged  against  the 
defendants,  and  he  now  becomes  a  partisan  of  the 
party  who  is  seeking  to  set  aside  tnis  transaction 
on  the  ground  of  fraud.  He  comes  forward, 
therefore,  to  give  evidence  against  his  own  accom- 
plice in  the  transaction.  Now,  I  can  hardly  con- 
ceive a  case  in  which  it  would  be  more  essential 
that  the  testimony  of  the  witness  should  be  given 
in  court  upon  the  trial  of  the  action,  where  he 
would  be  subjected  to  cross-examination.  As  haa 
been  observed  iu  one  of  the  cases,  you  cannot,  by 
giving  instructions  to  persons  to  cross-examine 
in  America,  provide  for  every  possible  suggestion 
that  may  arise  on  his  cross-examination  in  this 
country,  where  the  parties  are  present  and  are 
fully  acquainted  with  all  the  circumstances  of  the 
case.  If  you  have  to  send  over  the  solicitors  of 
the  parties  to  America  an  enormous  expense  is 
incurred,  and  not  only  does  it  appear  not  neces- 
sary "  for  the  purposes  of  justice  that  this  person 
should  be  examined  in  Chicago,  but  it  would 
appear  that  the  purposes  of  justice  would  very 
likely  be  defeated  by  his  being  examined,  if  at  all, 
elsewhere  than  in  this  country.  For  these 
reasons  I  think  the  view  taken  by  the  Vice- 
Chancellor  is  right,  and  that  the  appeal  should  be 
dismissed  with  costs. 

CoTTOS,  L.J. — I  think  we  ought  to  treat  this 
application  as  an  application  to  examine  Yeomans 
by  an  examiner  and  not  on  commission.  Ought 
that  to  be  granted?  It  depends  on  the  role 
which  has  been  read  by  Baggallay,  L.J.  We 
have  to  consider  whether  such  an  examination  is 
necessary  for  the  put-poses  of  justice,  and  of 
course  that  must  depend  on  tho  circumstances  of 
each  individual  case.  In  the  present  case  I  do 
not  think  it  can  be  said  that  the  plaintiff  has  been 
guilty  of  any  such  delay  as  to  prevent  him  from 
obtaining  an  examination,  if  he  would  be 
otherwise  entitled  to  it.  This  motion  must  be 
dealt  with  as  if  it  had  come  on  in  March,  and,  as 
far  as  one  can  see,  up  to  that  time  the  plaintiff 
had  not  been  guilty  of  delay,  though  of  course  we 
must  consider  his  conduct  in  the  action  as  com- 
pared with  that  of  the  other  side.  The  plaintiff 
in  an  action  undoubtedly  stands  in  a  different 
position  from  that  of  an  ordinary  witness.  Where 
the  witness  is  the  plaintiff  in  an  action,  an  order 
will  not  be  made  to  examine  him  abroad,  unless 
very  strong  positive  reasons  are  shown  for  his  not 
coming  here  to  be  examined.  Berdan  v.  O-reenwood 
(20  Ch.  Div.  764,  n.)  was  a  case  of  that  sort.  There 
the  court  thought  the  plaintiff  was  keeping  ont 
of  the  way,  and  that  it  was  essential  that  the 
court  should  examine  him  in  open  court,  and 
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the  court  therefore  refused  a  commission. 
The  case  before  us  is  not  that  of  a  plaintiff. 
If  the  plaintiff  had  asked  for  a  commission 
for  his  examination  abroad,  there  would  have 
been  no  difificultj  about  the  matter ;  but  it 
is  the  case  of  a  witness,  and  undoubtedly  a  most 
material  witness — ^that  is,  a  witness  who  is  coming 
to  give  evidence  on  the  part  of  the  plaintiff  to 
assist  the  plaintiff  iu  upsetting  a  scheme  which 
the  plaintiff  says  was  a  fi-audulent  scheme.  His 
evidence  is  most  material,  and  he  is  a  witness  who 
ought,  if  possible,  to  be  examined  in  open  court. 
Whenever  the  case  arises  in  which  a  witness 
of  that  kind  cannot  he  induced  to  come  here, 
and  the  plaintiff  cannot  be  expected  to  bring  him 
here,  I  will  say  whether  in  my  opinion  justice 
requires  that  he  shall  bo  examined  abroad,  or 
whether  he  ought  to  he  brought  here.  Of  course, 
if  he  were  examined  abroad,  the  judge  and  jury 
would  take  his  evidence  with  the  qualification 
that  they  had  not  seen  or  heard  him.  But  I 
think  that,  in  a  case  of  this  sort,  where  it  is  impor- 
tant that  the  witness  should  be  examined  in  court, 
a  heavy  burden  lies  on  the  party  who  wishes  to 
examine  him  abroad  to  show  clearly  that  he  cannot 
be  reasonably  expected  to  come  here.  On  that 
point,  therefore,  the  plaintiff  has  failed.  In  my 
opinion,  there  is  not  sufficient  evidence  to  satisfy 
me  that  this  witness  cannot  and  will  not  be 
brought  here.  It  is  true,  as  Mr.  Northmore  Law- 
rence says,  that  the  evidence  is  all  one  way,  but 
this  is  not  a  matter  on  which  the  defendants  could 
bring  evidence.  The  question  is,  whether  the 
evidence  brought  by  the  plaintiff  is  sufficient  to 
satisfy  my  mind  that  the  witness  cannot  be 
brought  here  or  will  not  come  here.  I  cannot 
say  I  am  so  satisfied.  It  is  said  that  he  is  in  the 
employment  of  some  company.  We  do  not  know 
what  the  character  of  that  employment  is,  or 
that  he  would  not  be  able,  at  comparatively  small 
expense,  to  leave  his  position  there  for  a  time,  and 
come  over  to  this  country.  The  expense  of 
bringing  him  here  would  be  very  much  less  than 
the  exp>ense  of  sending  over  a  special  examiner  to 
examine  bim  and  all  the  other  persons  who  ought 
to  be  present.  In  my  opinion,  therefore,  in  this 
case  It  is  not  shown  to  l)e  necessary  "  for  the 
purposes  of  justice  "  that  the  examination  of  this 
witness  should  take  place  in  Chicago,  and  I  think 
it  is  most  important  that  this  witness  should  be 
examined  in  open  court. 

LisDLEY,  L.J. — I  am  of  the  same  opinion,  and 
for  the  same  reasons,  but  I  wish  to  make  one  or 
two  additional  remarks  with  reference  to  the 
words  "  where  it  shall  appear  necessary  for  the 
purposes  of  justice  "  in  rule  5  of  Order  XXXVII. 
Those  words  mean,  I  suppose,  for  the  purjwses  of 
justice  between  the  plaintiff  and  the  defendant. 
In  order  to  form  any  judgment  upon  the  justice 
of  their  case  we  must  look  at  the  pleadings  to 
see  what  the  case  is  about.  I  do  not  say  we  are 
hound  to  go  into  evidence.  We  are  not.  But 
having  looked  at  the  pleadings,  and  especially  at 
the  statement  of  claim,  I  am  not  prepared  to  say 
that  it  is  "  for  the  purposes  of  justice  "  that  all 
the  expense  and  delay  of  going  out  to  Chicago 
should  be  incurred.  On  the  contrary,  I  think  the 
purposes  of  justices  will  be  best  answered  if  the 
witness  comes  over  here  if  he  likes,  or  if  he  stops 
away  if  he  likes.  In  other  words,  the  plaintiffs 
case  is  of  such  a  shadowy,  frivolous,  and  vexatious 
character  that  I  think  it  would  not !«  "  for  the 


purposes  of  justice"  tliat  we  should  make  this 

Appeal  diamisaed. 

Solicitors    for    the     appellant.     Harper    and 
Battcock. 

Solicitors  for  the  defendants,  Lhiklater  and  Co. 


Tuesday,  July  15. 
(Before  B.vggallay,  Cottos,  and  LiSDLEr,  L.JJ.) 

NOttTOX  V.  COMPTON.  (o) 

Practice — Appeal — Order  on  claim,  in  adminittra- 
Hon — Admission  of  further  evidence — JJ.  S.  C. 
1883,  Order  LVIIL,  rr.  4,  15. 

An  order  on  tJie  claim  of  a  creditor  iu  an  adminis- 
tration, action,  although  interlocutorij  for  the 
purpose  of  settling  the  time  within  which  notice 
of  appeal  is  to  be  given,  is  final  iu  its  nature,  and 
therefore  further  evidence  cannot  be  given  on  an 
appeal  from  such  an  order  icithout  special  leave. 

In  this  action,  which  was  brought  for  the 
administration  of  the  estate  of  a  deceased  person, 
H.  E.  Piper,  a  creditor,  claimed ,  by  summons  the 
sum  of  23432. 6s.  Sd.  The  summons  was  adjourned 
into  court,  and  dismissed  by  Pearson,  J.  on  the 
7th  July  1883. 

Within  three  weeks,  that  is  to  say,  on  the  25th 
July,  Piper  served  a  four  days'  notice  of  appeal,  and 
of  his  intention  to  read  further  evidence  on  the 
appeal. 

Cozons-Hardy,  Q.C.  and  BardsweU  for  the 
appellant. — Pearson,  J.  decided  against  us  because 
ho  thought  our  evidence  on  certain  points  was 
insufficient.  We  have  an  affidavit  proving  the 
facts,  which,  however,  has  been  filed  since  the 
hearing  below.  Although  the  order  appealed 
from  finally  determines  the  rights  of  the  jiiarties, 
it  is,  within  the  meaning  of  rule  15  of  Order 
LVIIL,  an  interlocutory  order : 

PA«yMv  T.  Ph»ysey,  41  L.  T.  Bep.  N.  S.  607 ;   12 

Ch.  Div.  305 : 
Trail  v.  /ocfcton,  4  Ch.  Div.  7. 

We  are  therefore  entitled,  with  the  leave  of  the 
court,  to  read  the  further  evidence  without  obtain- 
ing special  leave  to  do  so  :  (Order  LVIIL,  r.  4.) 

Methold  for  the  respondent.  —  The  further 
evidence  cannot  be  read  without,  special  leave. 
The  order  is  only  treated  as  interlocutory  for  the 
purpose  of  settling  the  time  for  bringing  an 
appeal  j  for  all  other  purposes  it  is  a  final  order. 

Baggallay,  L.J. — We  are  all  of  opinion  that  an 
order  mode  on  the  claim  of  a  creditor  in  an 
administration  action  is  in  the  nature  of  a  final 
order,  though,  in  order  that  the  administration  of 
estates  may  not  lie  im]5eded,  it  has  been  decided  by 
the  courts  that  an  appeal  from  such  an  order 
must  bo  brought  within  twenty-one  days,  the 
time  limited  for  bringing  an  appeal  from  an  inter- 
locutory order.  The  further  evidence  cannot, 
therefore,  be  read  without  .special  leave. 

Cotton',  L.J. — The  question  before  ns  turns  on 
the  interpretation  which  is  to  be  given  to  rule  4 
of  Order  LVIIL  The  words  in  that  rule  as  to 
admitting  further  evidence  without  leave  must  bo 
read  with  reference  to  what  follows.  Though  in 
form  the  order  now  apiiealed  from  is  interlocutory, 
it  is  in  its  effect  a  final  decision  of  the  court. 

LiSDLEY,  L.J. — I  quite  agree  with  what  has 
(a)  Rrpurtcd  bj  FHAh'K  £VA.vs.  E»i.,  Barri»tfr-at-Law. 
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been  said  by  the  other  members  of  the  court.  I 
look  upon  a  claim  of  this  kind  as  an  action  in 
another  form. 

The  further  evidence  was  subsequently  read  by 
consent,  and  the  appeal  was  dismissed  with  costs. 

Solicitors  for  the  appellant,  Lefts  Brothet-t. 

Solicitors  for  the  respondent,  Carr  and  Co. 


Tuesday,  March  11. 
(Before  Corroif ,  Bowen,  and  Fry,  L.JJ.) 
Be  Griffiths  ;  Griffith.s  i:  Lewi.s.  («) 
Pmetice — Cosh — Executor  of  defaulting  executor — 
Appearance  in  two  capacities — Appoiiionmeui  of  1 
costs.  "•  I 

An  action  teas  hrmight  for  the  admiuistraiion  of  a  j 
testator's  estate,  against  the  ereattorof  adefatdting  ■ 
executor  ichose  eriate  teas  insolvent. 
Held,  that  the  defendant,  being  before  the  rouii  in 
tvco  capacities,  in  one  only  of  which  he  teas 
entitled  to  costs,  the  most  convenient  order  would 
he  that  he  shoidd  hare  his  costs  of  taking  the 
accounts  of  the  original  testator's  estate  and  half 
the  remaining  costs  of  the  action  out  of  the 
estate. 
Decision  of  Chitty,  J.  affirmed. 
This  was  an  appeal  from  an  order  of  Chitty.  J. 
80  far  as  it  related  to  the  costs  of  the  defendant 
William  Lewis. 

David  Griffiths,  by  his  will,  dated  the  1.5th 
Dee.  1869,  Rave  certain  real  and  personal  estate 
to  T.  Griffiths  and  Talieson  Evans,  in  trust  for 
his  wife  for  life,  and  after  her  death  for  his 
daughter,  the  plaintiff  in  the  action;  and  he 
appointed  T.  &riffith.s  and  Talieson  Evans  his 
executors. 

Talieson  Evans  alone  proved  the  will  in  1874, 
the  other  executor  having  died. 
In  May  1878  the  testator's  widow  died. 
In  Nov.  1878  Talieson  Evans  died,  having  by 
his  will  appointed  W.  Lewis  his  sole  executor. 

The  plamtiff  afterwards  commenced  this  action 
against  W.  Lewis  for  the  administration  of  the 
real  and  personal  estate  of  D.  Griffiths,  and  on 
the  2nd  May  1879  a  deciee  for  the  administration 
of  the  estate  was  made,  and,  among  other  things, 
an  account  was  ordered  of  the  personal  estate  of 
D.  Griffiths  and  the  rents  and  profits  of  his  real 
estate  received  by  T.  Evans  and  by  the  defendant 
W.  Lewis  as  his  executor,  and  the  defendant  was 
appointed  receiver  of  the  estate. 

The  chief  clerk  foimd  by  his  certificate  that  a 
sum  of  228Z.  was  due  from  the  estate  of  T.  Evans 
on  account  of  the  personal  estate  of  D.  Griffiths, 
and  that  60i.  was  due  from  the  defendant  W. 
Lewis  for  money  received  by  him  after  the  death 
of  T.  Evans  on  account  of  the  jiersonal  estate  of 
D.  Griffiths.  He  also  fonnd  that  the  estate  of 
T.  Evans  was  insolvent. 

The  case  came  on  before  Chitty,  J.  for  further 
consideration,  and  an  order  was  made  that  the 
defendant  should  pay  the  50{.  due  from  him  into 
court,  which  he  did,  and  directions  were  given  for 
the  payment  into  court  and  investment  of  the 
assets  of  D.  Griffiths. 

With  reference  to  the  costs,  his  Lordship 
ordered  that  the  defendant  should  have  out  of 
Griffiths'  estate  his  costs  as  between  solicitor  and 


(a)Beportedby  W.  0.  BiSK.E!>q.,B»rri8ter-«t-Law. 


client  of  taking  the  accounts  of  the  estate  of  D. 
Griffiths,  and  his  costs  and  charges  properly 
incurred  in  the  administration  of  the  trusts  of 
the  will,  and  one  half  the  remaining  costs  of  the 
action ;  and  it  was  ordered  that  he  might  retain  » 
sum  of  money  which  he  had  in  his  hands  belong- 
ing to  the  estate  of  T.  Evans,  towards  the  other 
half  of  the  remaining  costs  of  the  action. 

From  this  order,  so  far  as  it  related  to  the  costs, 
the  defendant  appealed. 

Maclean  for  the  appellant.  —  A  question  of 
principle  is  involved,  so  that  it  is  a  proper  subject 
for  appeal.  The  defendant  is  entitled  to  his  own. 
costs  out  of  Griffiths'  estate,  except  the  costs  of 
taking  the  accounts  of  Evans'  estate,  bnt  be  has 
only  been  allowed  half  the  general  costs  of  the 
action.  The  defendant  has  not  been  gniltv  of  any 
misconduct.  He  has  accounted  for  all  Griffiths* 
estate  which  he  has  received,  and  the  estate  of 
T.  Evans  being  insolvent,  he  has  nothing  to 
acconni  for  in  respect  of  it.    He  referred  to 

Samuel  T.  Jones,  2  Hue,  246 ; 

Bou'vsr  T.  Orifin,  L.  BeD.  9Eq.  340 ; 

Smith  v.  Dale,  44  L.  T.  Bep.  N.  S.  4fi0 ;  18  Ch.  Dir. 
516; 

Ltuiit  v.  7Va*it,  21  Ch.  Div.  862 ; 

Clara  T.  Clare,  46  L.  T.  Bap.  K.  S.  851 ;  21  Ch.  Dir. 
865; 

Eannay  v.  Baiham,  48  L.  T.  K«p.  TX.  S.  476 ;  2S  du 
Div.  195. 

[Fry,  J.  referred  to  Haldenhy  v.  Spofforth,  9  Bear. 
195.] 

Sturges  for  the  plaintiff. — The  defendant  is  the 
executor  of  Evans,  the  defaulting  executor,  as  well 
as  of  the  original  testator,  and  cannot  have  the 
coats  of  the  action  so  far  as  it  was  caused  by 
Evans'  default.  It  is  difficult  to  separate  these 
costs  from  the  remainder  of  the  costs  of  the 
action,  and  the  indge  having  a  discretion  to 
apportion  them  as  he  thought  best,  followed  the 
usual-  course : 

palmer  v.  Jonet,  43  L.  J.  34S,  Ch. ; 
Kitio  T.  Luke,  23  W.  B.  411. 

Maclean  in  reply. 

Cotton,  L.J. — This  is  au  appeal  as  to  costs 
from  an  order  of  Chitty,  J.  in  a  creditor's 
administration  action.  The  defendant  is  in  an 
unfortunate  position.  He  is  executor  of  a  de- 
ceased executor,  who  was  a  defaulter  in  respect 
of  his  testator's  estate.  The  estate  of  the  de- 
ceased executor,  whom  the  defendant  primarily 
represents,  is  not  sufficient  to  pay  the  whole  sum 
due  from  him  to  the  estate  of  Griffiths,  the 
original  testator.  The  question  on  this  appc»l  is. 
what  is  the  right  order  to  make  as  to  the  costs  of 
the  defendant.  The  order  made  by  Chitty,  J. 
was,  that  the  defendant  should  be  allowed  out  of 
Griffiths'  estate  his  costs  as  between  solicitor 
and  client  of  taking  the  accounts  of  the  testator 
Griffiths,  and  half  the  remaining  costs  of  theactiou 
towards  which  he  was  to  retain  a  sum  in  hia 
hands  belonging  to  Evans'  estate.  It  is  con- 
tended that  the  defendant  ought  to  have  all  his 
costs  of  the  action  paid  to  him  out  of  Griffiths* 
estate,  except  merely  the  cost  of  taking  the 
accounts  of  Evans'  estate.  The  defendant  is  here 
in  two  capacities.  In  one  capacity  he  is  trustee 
for  the  plaintiff,  in  the  other  he  is  the  personal 
representative  of  a  person  against  whom  the 
plaintiff  has  an  adverse  claim  for  a  debt  doe  to 
the  testator's  estate.  The  strict  order  would  be 
to  allow  the  defendant  out  of  Grif^hs'  estate  all 
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the  costs  incurred  solely  -with  reference  to 
Griffiths'  estate,  but  as  to  the  costs  incurred  by 
the  defendant  solely  as  representative  of  Evans, 
the  person  indebted  to  that  estate,  he  ought  to 
be  allowed  them  solely  out  of  Evans'  estate ;  and 
as  to  the  costs  incurred  with  reference  to  both 
estates  he  ought  to  be  allowed  half  of  them  out 
of  Griffiths'  estate.  That  is  undoubtedly  the 
principle  on  which  the  judge  has  proceeded ;  but, 
as  it  would  be  very  difficult  to  distinguish  the 
costs  80  accurately  as  this,  in  order  to  avoid  the 
expense  of  such  an  inquiry  the  judge  has  given 
the  defendant  the  costs  of  taking  the  accounts  of 
Griffiths'  estate  out  of  that  estate,  and  has  given 
him  one  half  of  the  rest  of  the  costs  of  the  action. 
The  division  of  the  costs  is  not  mathematically 
accurate,  but  in  my  opinion  we  should  be  doing 
wrong  if  we  were  to  interfere  with  the  exercise 
d  his  discretion.  The  appeal  must,  therefore, 
fiul. 

BowEX,  L.  J. — I  cannot  speak  with  the  authority 
of  the  other  members  of  the  court,  but  it  would 
be  very  unfortunate  if  the  court  had  come  to  any 
other  conclusion.  The  defendant  comes  into  court 
in  two  capacities.  He  mnst  fail  in  his  contention 
unless  he  can  show  he  is  entitled  to  his  costs  in 
both  capacities.  In  one  capacity  he  is  entitled  to 
costs;  m  the  other  capacity  he  is  in  the  same 
position  as  if  he  were  an  executor  sued  for  default, 
in  which  case  he  would  not  Ije  entitled  to  any 
costs.  There  must  be  some  solution  of  the  diffi- 
culty. The  judge  in  the  court  below  has  taken  a 
course  which  is  not  strictly  correct,  but  was 
sdcmted  ten  years  ago  as  sufficiently  accurate  in 
Palmer  v.  Jones  {ubi  snp.)  and  followed  in  Kitto  v. 
Luke  (iihi  siip.).  I  think  we  ought  to  allow  some 
discretion  to  the  judge  in  such  a  matter,  and  that 
we  ought  not  to  entertain  an  apjieal  which  would 
only  result  in  expensive  inquiries. 

Frt,  L.J. — I  am  of  the  same  opinion.  In  this 
case  the  same  person  is  legal  personal  representa- 
tive of  different  persons  whose  estates  are  being 
administered.  Strictly  speaking,  the  costs  of  the 
action  are  divisible  into  three  categories :  First, 
those  incurred  in  taking  the  accounts  of  the 
original  testator ;  secondly,  those  which  are 
incurred  in  seeking  relief  against  the  defaulting 
executor ;  thirdly,  those  which  come  under 
neither  of  those  heads.  The  first  set  of  costs 
ought  to  be  borne  by  the  estate  which  is  being 
administered,  the  second  ought  to  be  borne  by 
the  estate  of  the  defaulting  executor,  and  the 
third  ought  to  be  divided.  In  substance  the 
judge  has  adopted  this  plan.  Tliere  may  be  cases 
in  which  it  may  be  proper  and  necessary  to  follow 
the  strict  rule,  but  in  other  cases  it  would  lead  to 
great  complication  and  expense.  I  think  tliat  this 
case  is  one  of  the  latter  description.  The  judge 
thought  it  best  to  deal  with  the  costs  as  he  has 
done,  and  I  have  not  heard  anything  to  lead  mo 
to  overrule  his  decision.  I  therefore  agree  that 
the  appeal  must  be  dismissed. 

Solicitors:  Young,  Jones,  Eoheiis,  and  Hale; 
B.  Wrentmore. 


March  1*2  and  14. 
(Before  Cotton,  Bowen,  and  FaT,  L.JJ.) 
Hill  v.  Hart-Davis,  (o) 

Pracfice — Affidavit  —  ProlixHy —  Taking  off  file — 
Costs— S.  S.  C.  1883,  Ord^r  XXXVUL,  r.  11 ; 
Order  LXV.,r.  27,  sub-sect.  20. 

AWwwjh  the  Bides  of  CouH  contain  no  provision 
for  taking  a  document  off  the  file  for  prolijcitij,  the 
c/>m-t  lias  an  inherent  power  to  do  so,  in  order  to 
prevent  its  records  being  made  the  instruments  of 
oppression. 

Wliere  an  affidavit  of  documents  was  of  very  great 
length,  which  the  couH  found  ivas  unnecessary 
and  improper,  but  it  appeared  that  delay  and 
expense  icould  be  caused  Inj  filing  a  fresh  one,  tlw 
Conii  allowed  it  to  mniin  on  the  file,  hut  ordered 
the  party  filing  it  to  pay  the  extra  costs  occasioned 
by  its  unnecessary  length. 

This  was  an  application  to  take  an  affidavit  of 
documents  off  the  file,  iu  that  it  was  prolix  and 
irrelevant. 

The  action  was  brought  by  the  trustees  of  the 
Independent  Mutual  Brethren  Friendly  Society 
to  restrain  the  publication  of  certain  statements 
contained  in  a  circular  issued  by  the  defendant 
with  reference  to  the  affairs  of  the  society,  and 
alleging  that  it  was  insolvent  (47  L.  T.  Rep. 
N.  S  72 ;  21  Ch.  Div.  798.) 

The  defence  was  that  the  statements  were  true. 

The  defendant  having  obtained  an  order  for  the 
production  of  documents  l>y  the  plaintiffs,  they 
made  and  filed  an  affidavit  of  very  great  length, 
containing  307  sheets  and  1146  folios,  for  a  copy 
of  which  the  defendant  had  to  pay  19i.  2».  Among 
other  things  the  plaintiffs  set  out  sejiarately,  by 
their  dates  and  names  of  the  writers  and  re- 
cipients, 4216  letters  from  the  secretary  of  the 
society  to  the  agents  of  the  different  lodges,  and 
also  a  very  large  number  of  receipts  for  sick 
allowances  from  the  various  lodges  oi  the  society, 
and  also  the  return  sheets  of  the  expenses  of  the 
numerous  lodges. 

On  the  24th  Jan.  last,  on  the  application  of  the 
defendant,  Kay,  J.  ordered  the  affidavit  to  be 
taken  off  the  file  as  being  oppressive  and  irrele- 
vant, and  by  its  prolixity  an  abuse  of  the  practice 
of  the  court,  and  ordered  the  plaintiffs  to  pay  the 
costs  occasioned  by  it,  including  the  19f.  2s.  paid 
by  the  plaintiffs,  and  the  costs  of  the  application. 

From  this  order  the  plaintiffs  appealed. 

In  the  course  of  the  argument  it  was  stated 
that  when  a  document  is  ordered  to  be  taken  off 
the  tile,  the  practice  is  not  to  return  it  to  the 

Earty  who  has  placed  it  there,  but  to  destroy  it  by 
nniing. 

Ilastingt,  Q.C.  and  Colqiilioun  for  the  ap^iellants. 
— The  only  objection  to  this  affidavit  is  its  length, 
there  is  nothing  scandalous  in  it.  The  court  will 
not  consider  the  relevancy  of  the  documents 
scheduled  in  the  affidavit  on  this  motion.  It  is 
contrary  to  the  practice  of  the  court  to  take  an 
affidavit  off  the  tile  for  prolixity,  the  penalty  im- 
posed being  the  disallowance  of  costs:  (Order 
XXXVIII.,  r.  11 ;  Order  LXV..  r.  27,  sub-sects. 
20,  21,  29.)  In  WaJker  v.  Poole  (21  Ch.  Div.  835) 
Kay,  J.  made  an  order  similar  to  this,  but  that 
case  is  not  binding  on  this  court.  If  this  affidavit 
is  ordered  to  be  taken  off  the  file  it  will  )>e 
destroyed  and  the  plaintiffs  will  have  to  prepare 

(a)  Beported  by  W.  C.  Bise,  Eaq,  Ban1ita«-M-Law.     , 
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a  fresh  one,  which  would  cause  delay  and  expense 
to  both  parties.  [CoTros,  L.J.  referred  to  Drake 
V.  Syrne*.  1  L.  T.  Bep.  N.  S.  186 ;  2  De  G.  F.  &  J. 
81.] 

IF.  Pennon,  Q.C.  and  Des  Graz  for  the  defen- 
dant.— The  court  has  an  inherent  jurisdiction  to 
order  any  document  which  is  yexatious  or  op- 
pressive to  be  taken  off  the  file.  This  is  a  gross 
abuse  of  the  practice  of  the  court,  the  object 
being  to  cause  unnecessary  co.sts  to  the  defen- 
dant. The  only  way  the  defendant  could  recover 
the  costs  he  bias  been  put  to  was  to  make  this 
motion : 

Tavlor  T.  BoHen,  39  L.  T.  Bep.  N.  S.  408;  4  Q.  B. 

Div.  85; 
BexBieke  y.  Oraham,  4A  L.  T.  Bep.  K.  S.  220,  371 ; 

7  Q.  B.  DiT.  400. 

CoTTOS,  L.J. — This  is  an  appeal  from  an  order 
of  Kay,  J.  ordering  an  affidavit  of  documents  filed 
by  the  plaintiffs  to  be  taken  off  the  file,  and  that 
the  plaintiffs  should  pay  the  costs  occasioned  by 
it.  The  plaintiff.s  have  appealed  from  this  order, 
and  they  nave  argued  that  the  court  ought  not  to 
order  the  affidavit  to  l>e  taken  off  the  file,  and  that 
such  a  course  woiJd  be  contrary  to  the  practice  of 
the  court.  They  contend  that,  if  a  document  is 
alleged  to  be  irrelevant  or  improper,  the  right  order 
is  to  refer  it  to  the  taxing  master,  and  if  it  is  found 
to  be  so,  to  make  the  party  filing  it  pay  the  costs. 
It  is  further  contended  that  this  affidavit  is  not 
irrelevant  or  nnnecessarily  prolix.  In  my  opinion 
the  appellants'  contention  cannot  be  maintained.  It 
is  better  not  to  give  an  opinion  at  the  present  time 
whether  the  documents  referred  to  in  the  affidavit 
are  relevant,  Init  whether  they  are  so  or  not,  I  am 
of  opinion  that  they  are  set  out  at  unnecessary 
and  imjiroper  length.  They  ought  to  have  Ijeen 
set  out  in  bundles  and  schedules,  and  numliered 
in  such  a  way  that  the  defendant  might  have 
asked  for  those  which  he  wanted  to  see,  specifying 
them  by  their  numbers.  The  conclusion  I  have 
come  to  is,  that  the  affidavit  is  unnecessarily  and 
oppressively  long.  The  question  is,  however,  what 
order  ought  to  be  made.  We  are  of  opinion  that 
a  different  order  to  that  ^adc  by  Kay.  J.  would 
be  better.  This  would  not  be  at  variance  with 
the  principle  on  which  he  acted.  I  agree  that, 
although  the  rules  contain  no  provision  for  taking 
a  document  off  the  files  for  prolixity,  yet  it  is  the 
duty  of  the  court  to  see  that  its  files  are  not  made 
the  instruments  of  oppression,  and  that,  without 
any  provision  in  the  rules,  the  court  has  the 
power,  and  it  is  its  duty,  to  order  oppressive 
documents  to  Ije  taken  off  the  file,  even  though 
this  should  result  in  their  lieing  burnt.  But  in 
the  present  case  the  defendant  has  got  a  copy  of 
the  affidavit  in  question,  and  if  it  is  taken  off  the 
file  and  destroyed  the  plaintiffs  will  have  to  pre- 
pare another,  and  the  defendant  will  have  to  wait 
while  they  do  so.  While,  therefore,  I  quite  affirm 
the  principle  on  which  the  learned  judge  acted,  I 
think  it  will  l)e  Iwtter  to  order  the  plaintiffs  to 
pay  to  the  defendant  the  amount  of  the  cost, 
191.  2s.,  less  21.,  whifch  would  have  been  the  cost 
of  an  affidavit  of  proper  length.  The  plaintiffs 
pinst  pay  the  costs  which  they  have  lieen  ordered 
to  pay  in  the  court  Ix-low,  and  the  costs  of  this 
appeal.  And  at  no  further  stage  of  the  action  will 
the  plaintiffs  Ijo  allowed  any  costs  of  this  affidavit. 
There  is  another  point  to  which  I  wish  to  allude. 
By  Order  LXV.,  r.  11,  the  court  has  power  to  call 
upon  a  solicitor  to  show  cause  why  costs  which 


have  been  improperly  incurred  should  not  be  dis- 
allowed, and  to  order  the  solicitor  to  pay  to  his 
client  any  costs  which  may  have  been  improperly 
incurred  if  he  has  been  ordered  to  pay  them  to 
the  opposite  party.  At  present  the  court  will 
make  no  such  order  in  this  case.  This  will  be  a 
matter  between  the  plaintiffs  and  their  own 
solicitor. 

BowEK,  L.J. — I  am  of  the  same  opinion.  I  think 
the  order,  as  modified  in  the  way  mentioned  by 
Cotton,  L.J.,  will  meet  the  purposes  of  justice  in 
this  case  without  throwing  doubt  upon  the  larger 
jurisdiction  of  the  court  to  take  off  its  files  doca- 
ments  which  have  lieen  placed  there  for  purposes, 
not  of  justice  but  of  injustice.  It  is  not  denied 
that  the  court  has  such  jurisdiction,  though  it 
may  not  have  Ijeeu  the  practice  of  the  court  since 
the  Judicature  Act  to  take  documents  off  the  file 
merely  for  prolixity.  Yet  it  is  a  power  which 
could  be  exercised  if  necessary.  Every  court 
must  have  the  power  to  protect  its  own  records 
from  lieing  abused.  I  prefer  not  to  define  what 
constitutes  oppression  or  vexation.  It  is  better  to 
determine  in  each  case  whether  the  circumstances 
are  such  as  to  come  withm  a  perfectly  intelligible 
expression. 

Fry,  L.J. — I  am  of  the  same  opinion.  I  am  not 
inclined  to  express  any  opinion  whether  the  docu- 
ments set  out  in  the  affidavit  are  relevant  or  not. 
But  assuming  that  they  are,  it  is  perfectly  plain 
to  my  mind  that  they  misht  have  been  set  out  in 
a  way  which  could  not  have  been  oppressive. 
Tliere  is  a  prolixity  in  this  affidavit  of  which  no 
account  can  be  given,  except  a  desire  to  cause 
vexation  and  costs  to  the  defendant.  I  agree  with 
the  proposed  order. 

Solicitors  for  the  appellants,  ifontagu  Scotl, 
and  Baker. 

Solicitors  for  the  respondent,  Poole,  Hughes,  and 
Poole. 


HIGH   COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 

MarchU,21,and26. 

(Before  Kat,  J.) 

Be  Walhampton  Estate,  (a) 

Mortgage — Poti-cr  of  tale — Volnntary  aettlanenl  by 
inortgagor — Subsequent  mortgages  of  the  settled 
and  other  property — Consolidation — Sale  byjir»t 
mortgagee — Right  to  surplus  proceeds  of  tale. 

A.  B.  executed  a  voluntary  settlement  of  the  W. 
estate,  and  lie  aftenvards  inortgaged  it  in  fee  to 
C.  I).  Later  on  he  mortgaged  the  X.  estate, 
which  mortgage  became  vested  in  C.  D. 

Held,  that  C.  B.  teas  not  entitled  to  consolidate,  aa 
against  the  persons  claiming  under  the  voluntary 
settlement,  the  mortgages  on  the  W.  and  X. 
estates. 

A.  B.  having  mortgaged  estatet  in  fee  timple, 
subsequenfiy  made  a  voluntary  settlement  of 
the  same  estates,  and  all  his  interest  therein,  to 
grantees  to  iises  to  hold  subject  to  tlte  mortgage, 
and  to  a  }towcr  of  raising  a  sum  of  money  for 
himself,  to  the  itse  of  himself  for  life,  with 
i-emninder  to  his  first  and  other  sons  successively 
in  tail  tnale,  with  re^nainders  over. 

(a)  Beported  bf  E.  A.  SC|ATCBLET,  Eiq.,  Burlster-AtrUv. 
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The  mortgagee  afterwards  sold  the  estates  under  the 
power  of  sale  in  his  mortgage,  and,  after  pay- 
ment of  the  mortgage  debt  and  costs,  he  paid  the 
balance  of  the  purchase  money  into  court,  under 
the  Trustee  Belief  Act. 
Upon  a  petition  for  payment  out,  A.  B.  contended 
that  the  sale  luM  entirely  destroyed  the  settlement, 
and  that  the  persons  claiming  tliereunder  had  no 
equity  against   the  proceeds   of  the  sale,  which 
must  be  treated  precisely  as  though  the  sale  had 
been  made,  siibsequently  to  the  settlement,    by 
A.  B.  himself. 
Held,  that  the  voluntary  settlement  was  a  complete 
disposition  by  A.  B.  of  the  proceeds  of  the  scde  of 
the  estates  in  case  the  prior  mortgagee  should 
exercise  his  potcer  of  safe ;  and  that  the  persons 
interested  under  the  settlement  were  entitled,  as 
against  A.  B.,  to  the  fund  in  court. 
Bt  an  indenture,  dated  the  29th  Aue.  1871,  Sir 
Harry  Paul  Burrard  mortgaged  the  Walhampton 
estate  to  W.  G.  Mount  in  fee  simple  to  secure  the 
sum  of  5000t.    The  mortgage  deed  contained   a 
power  of   sale,   and  it  was  thereby  declared  and 
agreed  that   the  mortgagee,   his  .  executors,  ad- 
ministrators, and  assigns,  should  out  of  the  pro- 
ceeds ^  the  first  place  pay  the,  costs  of  the  sale, 
and  in  the  next  place  the  moneys  due  on  the 
secnrity,  and  should  then  pay  the  surplus,  if  any, 
to  the  mortgagor,  his  heirs  or  assigns. 

On  the  11th  Oct  1871  Sir  Harry  Paul  Burrard 
by  a  voluntary  settlement,  after  reciting  that  he 
fraa  desirous  of  making  a  settlement  of  the  Wal- 
hampton estate,  "  subject  to  a  mortgage  for  a  sum 
of  5000Z.  and  interest,  made  by  an  indenture 
dated  the  29th  day  of  August  last,"  being  the 
mortgage  above  mentioned,  granted  the  same  here- 
ditaments, "  and  all  the  estate,  right,  title,  interest, 
claim,  and  demand  of  him,  the  said  Sir  H.  P. 
Burrard,  in,  to,  and  upon  the  same  premises," 
to  certain  grantees  to  uses  to  hold,  subject 
to  the  said  mortgage  and  to  a  power  of  raising 
loOOL  for  himself,  to  the  use  of  Sir  H.  P. 
Burrard  for  life,  with-  remainder  to  his  first 
and  other  sons  successively  in  tail  male,  with 
divers  remainders  over ;  and  this  deed  contained 
the  usual  covenants  for  title,  quiet  enjoyment,  and 
further  assurance. 

The  settlement  vested  in  certain  trustees 
powers  of  sale  and  exchange,  and  reinvestment  in 
the  ordinary  form. 

In  1877  Sir  H.  P.  Burrard  executed  several 
mortgages  in  fee  upon  the  Walhampton  estate, 
and  in  1878  he  executed  another  mortgage  upon 
other  property,  all  of  which  became  vested  in  the 
petitioners. 

in  May  1883  W.  G.  Mount,  under  the  power 
of  sale  in  his  mortgage,  sold  the  Walhampton 
estate,  and  after  retainer  and  payment  of  the 
mortgage  debt  and  all'  expenses,  he  paid  into 
court,  under  the  Trustee  Belief  Act,  the  balance 
of  the  purchase  money  amounting  to  more  than 
41,0001. 

The  questions  arising  upon  the  petition  were  as 
follows : 

1.  Whether  the  petitioners,  who  claimed  under 
the  mortgages  created  over  the  Walhampton 
estate  by  Sir  H.  P.  Burrard  after  the  date  of  the 
voluntary  settlement,  were  entitled  to  consolidate 
their  subsequent  mortgage  upon  Sir  H.  P. 
Burrard's  other  property  (which  had  turned  out 
insufficient  in  value  to  secnre  the  amount  advanced 


upon  it)  with  their  mortgages  upon  the  Walhamp- 
ton estate  so  as  to  obtain  payment  of  that  mort- 
gage debt  out  of  the  fund  in  court. 

2.  Whether  the  persons  claiming  under  the 
voluntary  settlement  were,  or  Sir  H.  P.  Burrard 
himself  was,  entitled  to  the  residue  after  payment 
of  the  mortgages. 

The  first  question  only  was  argued  upon  the 
first  day  of  the  hearing. 

Graham  Hastings,  Q.C.  and  Barley  for  the 
petitioners.  —  Notwithstanding  his  voluntary 
settlement,  Sir  H.  P.  Burrard  could  create  a 
subsequent  mortgage  in  fee  upon  the  Walhampton 
estate,  and  could  give  to  the  mortgagee  there- 
under all  his  own  equitable  rights,  including  the 
right  to  redeem  and  to  consolidate.  We  are  there- 
fore entitled  to  consolidate.  The  mortgagor  is 
enabled  by  the  Act  27  Eliz.  c.  4,  to  sweep  away  the 
voluntary  settlement  in  favour  of  a  subsequent 
purchaser  for  value,  and  so  to  create  interests  in 
the  estate,  either  by  mortgage  or  sale,  as  if  he 
were  absolute  owner.    They  referred  to 

Janningt  t.  Jordan,  45  L.  T.  Bep.  N.  S.  593 ;  6  App. 
Cm.  688. 

IV.  Pearson,  Q.C.  and  Daw,  for  persons  claim- 
ing under  the  voluntary  settlement,  contra. 

Bawlintou  for  W.  G.  Mount. 

Farwell  for  Sir  H.  P.  Burrard. 

Kekewich,  Q.C.  and  Levci-aon  for  other  parties. 

Kat,  J. — I  consider  the  claim  for  consolidation 
on  the  part  of  the  mortgagees  to  be  utterly  un- 
founded. It  is  true  that  the  voluntary  settle- 
ment is  void  as  against  the  subsequent  mortgagee 
to  the  extent  of  the  mortgage,  but,  because  that 
mortgagee  afterwards  obtains  from  the  mortgagor 
another  security,  is  he  to  be  allowed  to  consoli- 
date his  two  securities  so  as  to  throw  on  the 
estate  subject  to  the  settlement  any  part  of  the 
sum  which  may  be  owing  to  him  beyond  that 
originally  charged  thereon  P  In  my  opinion,  he 
clearly  cannot  do  so.  The  statute  of  Elizabeth 
gives  nim  no  such  jjower.  It  makes  a  voluntary 
settlement  fraudulent  and  void  as  against  a  sub- 
sequent purchaser,  but  it  only  makes  it  void  to 
the  extent  of  tho  purchaser's  interest  therein. 
No  authority  has  been  cited  which  bears  out  the 
contention  of  the  mortgagees  in  this  case,  and  I 
therefore  hold  that  the  settled  estate  is  liable 
only  to  the  extent  of  the  sums  charged  thereon 
by  the  mortgages  expressly  affecting  it. 

March  21. — The  second  question  was  now 
argued. 

W.  Pearson,  Q.C.  and  Daio,  for  the  persons 
claiming  under  the  voluntary  settlement,  were 
stopped  by  the  Court. 

Farvjcll  for  Sir  H.  P.  Burrard. — ^If  the  settlor 
had  afterwards  sold  the  settled  property,  the  per- 
sons interested  under  the  settlement  would  nave 
had  no  title  to  the  purchase  moneys,  as  they  are 
mere  volunteers : 

Puloertoft  V.  Pulvertofl,  18  Vm.  84,  91. 
The  mortgagee  sold  under  the  power  in  his  mort- 
gage, and  that  sale  had  the  same  effect,  and 
entirely  destroyed  the  voluntary  settlement.  It 
took  away  its  subject  -  matter.  Accordingly, 
the  volunteers  claiming  under  the  settlement 
have  no  equity  against  the  fund  in  court. 
That  fund  must  be  treated  as  though  the  sale 
had  been  made  subsequently  to  ^;the  voluntary 
Digitized  by  VjOO 


282-Vol.  U.,  N.  S.] 


THE  LAW  TIMES. 


[Not.  1,  1884. 


Chas.  Dn-.] 


Bf  Walhampton  Estate. 


[Chax.  Drv. 


settlement  by  the  settlor  himself   for  ralnable 
consideration : 

Bv»}/>in  T.  Tmnplar,  2  Bro.  C.  C.  148  ; 

Daking  v.  VTivnper^iS  Bear.  568 ; 

Dening  t.  Ware,  22  Be»T.  184. 
IEjlY,  J.  referred  to  BonaWton  v.  Donaldton, 
Kay,  711.]  It  is  a  principle  of  the  court  to  with- 
hold its  assistance  from  a  volunteer,  whether 
claiming  under  a  contract,  a  covenant,  or  a  settle- 
ment: 

Jeferyi  t.  Jeffary*,  Cr.  A  Ph.  188. 
Bawlinson  for  W.  G.  Mount. 
Kehewich,  Q.C.  and  Lererson  for  other  parties. 
Pear$on,  in  reply,  referred  to 

Haltt  T.  Oox,  32  Beav.  118 ; 

Oroktr  t.  Jfortiii.  1  BU.  N.  S.  673. 

Cur.  adv.  vult. 
March  26. — ^The  following  written    judgment 
was  delivered  by 

Kav,  J.  (after  stating  the  facts). — If  the  residue 
of  the  sale  moneys  is  to  be  now  considered  as 
personal  estate,  it  will  no  longer  be  subject  to  the 
27  Eliz.  c.  4,  which  applies  to  lands,  tenements, 
or  other  hereditaments  only.  It  is  ar^i^ed  on 
behalf  of  the  settlor  that  the  sale  entirely  dc;- 
8troye<l  the  settlement,  and  that  the  persons 
entitled  under  the  settlement  have  no  ecpiity 
against  the  proceeds  of  sale,  which  must  be 
treated,  for  this  purpose,  precisely  as  though  the 
Hale  liad  1>con  made  subsequently  to  the  settlement 
bv  the  settlor  himself,  in  which  case  Dal-ing  v. 
Whivqier  (20  Beav.  o08)  ia  a  direct  authority  that 
the  proceeds  of  sale  could  not  be  treated  as  t>eing 
Hubjoct  to  the  trusts  of  the  settlement.  But 
MupjMmo  a  donor,  having  nothing  but  a  share  of 
the  prm-ijcds  of  certaiu  real  estate  which  was 
i»ubj<-(;t  to  a  power  of  sale  vested  in  another 
\H:rmnv,  were  to  grant  by  deed  all  his  interest  in 
that  real  estiitu  to  a  volunteer,  and  that  subse- 
quently the  iN>wer  of  sale  was  exercised:  I 
nppfclieud  that  his  stiarn  of  the  proceeds  would, 
Miiri:  the  sale.  Ins  correctly  described'  as  an 
iiiti-W-Ht  in  the  hereditaments,  and  that  such  a 
grant  would  Ito  i)crfectly  g(x>d  and  valid  as 
l«!tw<-«-n  him  and  the  grantee,  because  at  the  time 
of  making  th<*  grant  it  was  as  complete  a  transfer 
<>f  hiN  inter<!Mt  as  ho  was  capable  of  effecting,  and 
tbix,  uiKjn  the  authority  of  Keheicich  v.  Mannliig 
(I  lU;(t.  M,  &  (),  170)  ami  Donaldson  v.  Donaldsmi 
(K(iy,  711),  is  binding,  although  voluntarv.  The 
'|ii<!nli<iii,  therefore,  seeniH  to  be  whether  the 
voliinliiry  dei-d  in  this  case  was  or  not  a  dis- 
fHifiiiint  of  the  procec'ds  of  the  sale  in  case  the 
|»ri(;r  mortgage*'  should  exercise  his  power  of 
H«l<',  By  that  deed  the  settlor  in  terms  granted 
all  hiH  iiitt-rest  tit  these  hereditaments.  The  deed 
recitcM  the  mortgage,  and  his  interest  in  the 
bi'rr!<litanientM  must  include  what  might  remain 
lit  the  i>r()('(!odK  of  sale  under  the  mortgagee's 
fK»w(.T  of  sale  after  satisfying  the  mortgage  debt. 
I  iitn,  therefore,  not  able  to  see  any  difference  in 
princi|>le  between  this  case  and  that  which  I  have 
siipix»H<d.  J'JMyit  v.  Tiniqilar  (2  Bro.  C.  C.  148), 
which  waH  relied  on,  is  not  any  authority  against 
tliiM  view.  There  the  bill  was  filed  by  persons 
(rlaiming  under  a  voluntary  settlement,  against  a 
sulMcquent  purchaser,  who  had  paid  his  purchase 
irioiiny  to  the  settlor,  seeking  to  make  him  paj-  it 
over  again.  But  the  settlement  contained  a 
|(ower  for  tlio  settlor  to  revoke  the  settlement  and 
HcIl  the  proiMjrty,  and  a  covenant  by  him  that  the 


proceeds  should  be  paid  to  the  trustees   of  the 
settlement.      The    purchaser,  therefore,  as    the 
settlement  was  revoked,  was  perfectly  right  in 
paying  the  proceeds  to  the   settlor.      The   deed 
contemplated  that  any  purchaser  would  do  so. 
The    covenant    being   voluntary    could    not    be 
enforced  in  equity  by  way  of  specific  performance, 
and  the  plaintiff  was  therefore   not  entitled  to 
relief.     Damages  might  have  been  obtained  at 
law  against  the  settlor  for  breach  of  the  covenant, 
but  he  was  dead  insolvent.     If  the  settlement 
had  not  contained  a  power  of  revocation,  as  the 
sale  was  an  absolute  sale  of  the  property,  the  case 
would  have  been   like  Baking  v.   Whimper  (iihi 
sup.).    The  truth  is,  that  the  statute  27  Eliz.  c.  4, 
does  not  affect  the  question    which    has    been 
decided  as  to  the  surplus  proceeds  in  this  case. 
The  sale  was  not  by  the  settlor,  nor  tmder  any 
power  reserved  to  him.     It  was  under  a  power 
given  to  the  mortgagee  paramount  to  the  volun- 
tary settlement,  which  was  expressly  made  subject 
to  it.    If  the  settlement  was  an  effectual  disposi- 
tion of  the  surplus  proceeds  no  other  qnestiofn 
arises.    I  am  of  opinion  that  it  effected  as  com- 
plete a  disposition  of  such  proceeds  as  the  settlor 
at  the  time  was  ca|)able  of  making,  and  upon  this 
ground  I  must  hold  that  the  persons  interested 
under    that    settlement    have   a   right    to    the 
surplus    proceeds    as    against    the    settlor.      In 
Dolphin  V.  Aylward  (L.  Kep.  4  H.  of  L.  486,  489) 
Lora    Hatherley    affirmed    the    well-established 
doctrine  that  the  settlor  can  in  no  wise  invalidate 
such  a  deed,  except  by  a  subsequent  diqxmition 
by  himself  for  value,  and  to  the  extent  of  that 
disposition,  and  in  Hales  v.  Cox  (32  Beav.  118) 
that  doctrine  was  carried  so  far  that  it  was  held 
that  persons  claiming  under  such  a  settlement 
had  a  right  to  marsliall  the  mortgagees  of  the 
estate  under  a  subsequent  mortg^e,  which  in- 
cluded other  property.    In  Do^iatison  v.  Dotiald- 
son  (whi  etqi.)  Lord  Hatherley  said :  "  If  the  title  is 
so  far  complete  that  this  court  is  not  called  upon 
to  act  against  the  assignor,  it  will  assist  the  donee 
in  obtaining  the  property  from  any  person  who 
would  be  treated  as  a  trustee  for  him.      This  is 
no  more  than  a  statement  of  what  was  actually 
done  in  Kchewieh  v.  Manning  {ubi  sup.),  where  the 
assignor  of  an  equitable  reversionary  interest, 
being  also  one  of  the  two  trustees  of  the  fund  at 
the  date  of  the  assignment,  subsequently  became,, 
by  the   death  of   the  co-trustee,   sole  surviving 
trustee  of  the  fund,  and  the  assignment,  being  as 
complete  as  it  could  be  made  at  the  time,  was 
enforced  against  such  surviving  tni.stee.  Whether 
the  mortgagee  in  this  case  be  considered  a  trustee, 
or,  as  I  think,  more  propc-ly,  a  debtor,  who,  as 
l)etween  the  contending  parties,  is  a  stakeholder, 
I  think  the  grant  ought  to  be  enforced  against 
him,  and  the  money  having  been  paid  into  court  by 
him,  I  am  bound  to  hold  that  it  belongs  to  the 
persons  entitled  imder  the  settlement. 

Solicitors:  Dimond  and  Son,-  Dunetcr;  Hume, 
Bird,  and  Eldridge. 
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Tliarsday,  April  '24. 

(Before  Pearson,  J.) 

Ee  Raw  ;  Morris  v.  Griffiths,  (a) 

WiU  —  Conttraction  —  Conversion — Biredimi  for 

tale — IHaeretiott  at  to  time  of  tale. 
A  testator  gave  to  hit  children   aU  hit  retiduary 
eitaie,  together  with  aJl  rente,  interests,  dividends, 
and  profits    arising    therefrom,    to    be   divided 
amongst  them  equaMy,  ana  he  directed  hit  execn- 
tort  to  teU  and  convert  into  money  hit  property 
vhenecer  it  should  appear  to  their  satisfaction 
that  such  tale  tcould  be  for  tlie  benefit  of  his 
children,  and  all  the  money  arising  from  the  sale 
to  be  invested  for  the  benefit  of  his  children. 
Seld,  that  (following  Donghty  v.  Bull,  2  P.  Wmt. 
320)  the  direction  to  tell  and  concert  icgs  impera- 
tive, and  (grated  from  the  date  of  tJie  testator's 
death. 
LiONARB   Raw,  vlio  died  in  1882,  by  his    will 
dated  3rd  March  1877,  after  l)eqneathing  an  an- 
nuity to   his  wife,  gave  and  bequeathed  unto  his 
seven  children  all  his  real  and  personal  estate  to 
which  he  should  be  entitled  at  his  decease,  after 
dednctinf;  the  annuity,  and  after  his  wife's  decease 
the  said  annuity,  together  with  all  rents,  interests, 
and  dividends  arising  from  his  estate,  and  directed 
that  the  same  should  be  divided  between  his  seven 
children,  but  in  case  of  the  death  of  one  or  more 
of  them,  then  between    the  survivors  in   equal 
proportions  to  each  one,  share  and  share  alike,  and 
he  directed  his  executors  to  sell  and  convert  into 
money    his  household  furniture,  lands,  houses, 
tenements,  and  other  property,  whenever  it  should 
i^ipear  to  their  satisfaction  that  such  sale  should 
he  for  the  benefit  of  his  children,  and  all  the 
money 'arising  from  such  sale  shonld  bo  invested 
in  trust   in  their  names,  in  the  public  stocks  or 
funds  of  Great  Britain,  for  the  benefit  of    his 
childr^i,  and  that  all  the  interest  and  dividends 
arising  therefrom  should  be  divided  between  his 
children   in  equal  proportions  to  each  one,  share 
and  share  alike. 

The  testator  left  his  seven  children  him  sur- 
viving, but  one  of  them,  Walter,  afterwards  died 
intestate,  having  attained  twenty-one  years.  The 
testator'^  real  estate  had  not  been  sold. 

The  present  application  was  by  originating  sum- 
mons taken  out  by  the  executors  of  the  will,  and 
asking  the  opinion  of  the  court  as  to  whether  the 
shares  of  the  testator's  children  in  his  property 
became,  under  the  terms  of  the  will,  vested  im- 
mediately upon  his  death,  and  whether  the  direc- 
tion for  conversion  was  imperative  and  operative 
from  the  testator's  death. 

The  question  as  to  the  shares  of  the  children 
vesting  upon  the  death  of  the  testator  having 
been  answered  in  the  affirmative,  the  arguments 
proceeded  upon  the  other  point  in  the  case. 

Smart  for  the  executors.  —  The  direction  to 
convert  operated  at  the  death  of  the  testator. 
The  title  to  the  realty  therefore  devolves  as  in  the 
cane  of  the  proceeds  of  sale.  The  words  are  the 
same  as  in  Doughty  v.  Bull  (2  P.  Wms.  320).  He 
referred  also  to 

Rahinson  r.  Rdbinton,  10  Bear.  48i. 

Crossley,  Q.C.  for  the  infant  heir  of  the  tes- 
tator's child,  Walter. — ^There  was  no  immediate 
conversion  under  the  terms  of  the  will.    There 

(«)  Beponed  by  J.  F.  WAOSKTr,  Eaq,,  Bunlater-At-Iiaw. 


was  merely  an  option  to  sell,  which  has  not  been 
exercised : 

Lueas  v.  Brandnlh,  28  Beav.  273. 
He  referred  also  to 

Re  Ibbolton't  Estate,  L.  Bep.  7  Eq.  226 ; 
Wheltlale  t.  Partridge,  5  Yes.  387 ; 
Beecroft  v.  Wilkin,  W.  N.  1867,  p.  117. 

Pearson,  J. — ^This  case  is  entirely  covered  by 
the  decision  in  Botujhty  v.  Bull  (ubi  sup.).  There 
the  testator  devised  lands  to  trustees  in  fee,  in 
trust  to  apply  the  profits  until  sale,  for  the  benefit 
of  all  his  four  children,  and  the  survivors  and 
survivor  of  them  equally,  and  on  further  trust, 
that  as  soon  as  the  trustees  shonld  see  necessary  for 
the  benefit  of  the  children,  they  should  self  the 
premises  and  apply  the  money  for  the  benefit  of 
his  four  children  equally,  to  ije  paid  at  twenty- 
one  or  marriage.  A.,  the  eldest  of  the  four 
children,  attained  twenty-one  and  married  and 
died  without  issue,  intestate,  leaving  a  wife.  The 
Lord  Chancellor  (Lord  King),  confirming  the 
decision  of  the  Master  of  the  Rolls,  decreed  that 
the  land  being  in  all  events  devised  to  be  sold, 
though  the  time  for  sale  was  left  to  the  executors, 
was  personal  estate,  and  A.'s  widow  must  have  a 
moiety  of  A.'s  share ;  and  the  profits  of  the  land 
until  sale  must  go  as  the  money  arising  upon  the 
sale  would.  In  this  case  the  words  are  in  all  re- 
spects similar  to  those  in  Boiighty  v.  Bull.  One  of 
the  children  has  died  since  the  death  of  the  testa- 
tor, and  the  property  has  not  been  converted.  The 
question^is,  whether  or  not  an  absolute  conversion 
is  directed  by  the  will,  in  which  case  the  share  of 
the  child  who  has  died  must  be  disposed  of  ae 
if  the  property  had  been  converted  at  the  death 
of  the  testator.  It  is  contended  that  there  is  no 
conversion  directed,  as  there  is  an  option  given  to 
the  executors  to  sell  or  not  as  they  pleased.  I 
come  to  a  different  conclusion,  and  I  decide  that 
there  is  an  absolute  direction  to  sell,  and  that  it 
is  not  optional.  The  testator  evidently  understood 
that  the  property  would  be  sold  during  the  life  of 
his  wife,  because  he  says  both  the  money  arising 
from  the  sale  as  well  as  the  annuity  to  bis  wife, 
and  all  the  interest,  was  to  be  divided.  It  is  clear 
to  my  mind  that  the  direction  is  peremptory. 
Therefore  the  property  must  be  considered  as 
converted  from  the  death  of  the  testator,  I  will 
dechu%  that  the  interests  of  the  children  vested 
on  the  death  of  the  testator;  and  that  the  direc- 
tion to  convert  is  imperative,  and  operates  from 
the  death  of  the  testator. 

Solicitors  for  all  parties,  Belfrage  and 
Middletoii.  

Jfonday,  Jidy  14 
(Before  Pe.uison,  J.) 
Ee  Greenwood's  Trusts,  (a) 

Trustee  Act  1850  (13  .j- 14  Viet.  e.  60),  s.  10— Persons 

Jointly  seised — Coheirs  of  copyholds. 
The  provisions  of  sect.  10  of  the  Trustee  Act  1850 
empoiceriiM  the  court  to  inake  a  vesting  order  in 
respect  of  uinds  held  by  a  trustee  jointly  with  a 
person  out  of  the  jurisdiction,  apply  to  the  ease  of 
a  trust  descetuled  uiwn  customary  coheirs  of  copy- 
holds. 
This  was  an  application  under  the  Trustee  Act 
18-50,  whereby  tne  children  (one  of  whom  was  also 
administi-ator)  of  one  Eliza  Marriage  prayed  for 
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the  appointment  of  new  trustees  of  a  certain  deed- 
poll  executed  by  Thomas  Greenwood,  and  for  a 
vesting  order. 

By  the  deed-poll  in  question, which  was  dated  the 
25th  March  1844,  Thomas  Greenwood  declared 
that,  in  order  to  make  provision  for  his  sister 
Eliza  Marriage,  the  wife  of  Joseph  Marriage,  and 
her  children,  he  and  his  heirs  would  stand  seised 
of  certain  copyholds  held  of  the  manor  of  Chelms- 
ford, in  trust  to  receive  the  rents  and  profits 
arising  therefrom  during  the  lifetime  of  Eliza 
Marriage,  and  to  pay  the  same  to  her  for  her  sepa- 
rate use  without  power  of  anticipation,  and  after 
her  death  in  trust  to  sell  the  property  and  pay 
and  divide  the  proceeds  to  and  amongst  ner 
children  living  at  her  decease. 

Thomas  Greenwood  died  on  the  12th  Dec.  1876, 
having  by  his  will,  dated  the  29th  Oct.  1873,  given 
the  residue  of  his  estate  to  his  son  Herbert  abso- 
lutely. Ho  made  no  separate  devise  of  trust 
estates. 

His  heir,  according  to  the  custom  of  the 
manor  of  Chelmsford,  was  the  same  son  Herbert 
Greenwood  who  was  admitted  tenant  to  the  copy- 
holds on  the  11th  April  1877,  according  to  the 
lenonr  of  the  will. 

From  the  date  of  the  admission  down  to  his 
death  on  the  12th  April  1880,  Herbert  Greenwood 
acted  in  the  trusts  of  the  deed-poll,  but  he  died 
intestate  as  to  trust  estates. 

His  customary  coheiresses  were  his  aunts 
Mary  Ann  Warner  and  Eliza  Marriage,  both  of 
whom  were  also  the  customary  coheiresses  of 
Thomas  Greenwood. 

On  the  6th  Nov.  1882  Eliza  Marriage  died  in- 
testate, and  her  customary  heir  was  her  son 
Oswald  Marriage,  who  also  became  jointly  with 
Mary  Ann  Warner  customary  heir  of  Thomas 
Greenwood. 

Oswald  Marriage  was  permanently  resident  in 
Australia,  and  the  present  application  was  con- 
sequently necessary  to  carry  out  the  trusts  of  the 
deed-poll. 

Carson  for  the  petitioners. — The  only  difficulty 
in  the  case  arises  upon  the  construction  of  the 
term  "jointly "  in  sect.  10  of  the  Trustee  Act 
1850.  It  is  submitted  that  the  provisions  of  the 
section  apply  to  the  case  of  coheirs  of  copyholds, 
and  that  the  court  can  make  the  order  which  is 
asked  for  under  the  section.  In  McMwray  v. 
Spicer  (18  L.  T.  Rep.  K.  S.  116 ;  L.  Eep.  5  Eq.  527) 
Malins,  V.C.  considered  that  admission  on  court- 
rolls  as  coparceners  was  a  tenancy  in  common, 
and  each  coparcener  was  solely  seised  of  a  moiety. 
But  in  the  earlier  case  of  Be  Templer  (4  N.  R.  494) 
the  section  was  held  to  apply  to  a  trust  descended 
upon  coparceners. 

Pe.ajisos,  J. — In  my  judgment  this  case  is  with- 
in the  section  under  consideration.  It  appears  to 
me  that  the  word  "  jointly  "  as  there  used  should 
be  construed  in  a  liberal  sense  as  meaning  "  not 
solely,"  and  that  it  applies  to  such  a  seisin  or 
possession  as  that  of  customary  coheirs,  who, 
whether  tenants  in  common  or  joint  tenants,  or 
something  which  is  between  the  two,  are  together 
entitled  to  the  copyhold  property.  Therefore  I 
make  the  order  as  prayed. 

Solicitors :  Paines,  Layfon,  and  Pollocl: 


Monday,  Hay  12. 

(Before  Pearson,  J.) 

MUTU.AL  Life  Assvbancb  Society  r.  LANGLEV.(a) 

Mortgage — Priority — Notice — Stop-order — Part   of 
trust  funds  in  court — Practice — Period  for  re- 
demption. 
Where  a  trust  fund  is  all  in  court,  an  assignee  of  it 
or  of  an  interest  in  it  must  obtain  a  stop-order, 
in  order  to  complete  his  title. 
Wliere  the  fund  is  partly  in  court  and  partly  in 
the  hands  of  the  trustees,  his  proper  course  is  to 
obtain  a  stop-order  itpon  the  fund  in  court,  and 
give   the   trustees   notice   of    his    assignment    in 
respect  of  the  remainder.     The  priority  of  his 
claims  as    belxoeen  himself  and  other   incum- 
brancers will,  as  to  the  respective  portions  of  the 
fund,  depend  on  the  respective  dqtes  of  such  stop- 
order  and  notice ;  the  former  being  of  no  effect 
as  to  the  fund  in  the  hands  of  tJie  trustees,  and 
the  latter  being  useless  as  regards  tlie  fund  in 
cowi. 
As  a  general  but  not  invariable  rule,  where  there 
are  several   defendants  to  a  foreclosure   action, 
one  period  of  redemption  should  be  allowed  to  all 
of  ttiem. 
In  this  action   the  plaintiff   society  claimed  as 
against  the  defendant  Langley,  who  was  a  prior 
mortgagee,   and    others,    foreclosure  of    certain 
mortgages  transferred  to  the  society  in  1880. 

At  the  commencement  of  the  transactions  in 
question  De  C.  P.  Lyne,  the  mortgagor,  was 
entitled  under  a  will  to  an  absolute  reversionary 
interest  in  one  equal  undivided  ninety-third  part 
or  share  of  the  residuary  real  and  personal  estate 
of  the  testator,  S.  L.  Stephens,  subject  to  a  life 
interest.  The  estate,  which  was  very  large,  was 
beingadministered  by  the  court,  in  a  suit  of  Bulkdey 
v.  Stephens,  most  of  the  trust  funds  having  been 
transferred  into  court,  though  some  part  of  them 
still  remained  in  the  hands  of  the  trustees  under 
the  will. 

On  the  28th  May  1872  Lyne  assigned  his 
interest  under  the  will  to  the  defendant  Langley, 
by  way  of  mortgage  to  secure  the  repayment  of 
8002.  and  interest. 

On  the  27t.h  June  1876  proper  notice  of  this 
mortgage  was  given  to  the  trustees  of  the  will. 
Langley,  however,  never  obtained  a  stop-order  on 
the  funds  in  court. 

On  the  27th  Feb.  1878  Lyne  charged,  and 
covenanted  to  mortgage,  his  mterest  under  the 
will  and  other  property  in  favour  of  Pym  and 
NicoUe,  to  secure  the  repavment  of  WOl.  and 
interest  (subject  to  a  number  of  prior  mort- 
g^ages,  notice  of  which  had  been  duly  given 
to  the  trustees  of  the  will  before  1876).  Pym 
and  Nicolle  had  notice  of  the  mortgage  to 
Langley. 

On  the  same  27th  Feb.  notice  of  the  charge  was 
duly  given  to  the  trustees  of  the  will,  in  whose 
hands  part  of  the  trust  funds  still  remained. 

In  1880  the  benefit  of  the  deed  of  the  27th  Feb. 
1878,  and  of  the  prior  mortgages  referred  to  in 
it,  was  transferred  to  the  plaintiff  society. 

On  the  25th  Jan.  1883  the  society  obtained  a 
stop-order  on  the  funds  in  court. 

On  the  9th  March  1883  the  society  commenced 
the  present  action  against  Langley,  some  subse- 
quent incumbrancers,  and  the  trustee  in  bank- 
Co)  Baported  by  H.  O.  WlLUm,  Eiq.,  Barrittar-kt-LaT. 
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mptcy  of  the  mortgagor,  for  foreclosure  of  the 
mortg&ged  property. 

The  trustee  in  bankruptcy  disclaimed  and  was 
dismissed,  as  was  the  case  also  with  some  of  the 
subsequent  incumbrancers,  the  remainder  of  whom 
put  in  no  defences,  and  did  not  (except  one) 
appear,  though  notice  of  motion  for  judgment  was 
dim' served  on  them. 

■nie  action  now  came  on  for  hearing.  There 
were  other  points  raised  which  do  not  call  for  a 
report. 

Cozeng-Hardy,  Q.C.  and  Fanoell  for  the  plaintiff 
society. — We  do  not  claim  priority  over  Langley 
as  to  the  funds  in  the  hands  of  the  trustees,  except 
so  far  as  regards  the  mortgages  with  notice  given 
earlier  than  his,  which  were  transferred  to  us;  i.e., 
we  do  not  claim  priority  in  this  respect  for  the 
charge  under  the  deed  of  the  27th  Feb.  1878.  But 
by  virtue  of  our  stop  order  we  do  claim  priority 
for  that  charge  as  regards  the  lands  in  court 
in  the  suit  of  BuUcdey  v.  Stephens : 

PinnoekT.  BaiUy,  48  L.  T.  Sep.  N.  S.  811:  23  Ch. 
Div.  487. 

W.  W.  KaralaJce,  Q.C.  and  A.  O.  Langley  for 
the  defendant  Langley. — We  agree  that  the  only 
question  is  as  to  the  funds  in  court.  No  doubt, 
when  a  trust  fund  is  all  in  court,  the  priorities  of 
charges  depend  upon  the  dat^  of  stop-orders 
obtamed  against  it  by  the  respective  incum- 
brancers. If  however,  as  here,  p*rt  is  in  court 
and  part  in  the  hands  of  trustees,  such  priorities 
depend  upon  the  dates  of  notice  given  to  the 
trustees.  Such  notice  affects  the  whole  fund. 
This  has  been  held  to  be  so  in  the  case  of  a  person 
giving  a  mortgage  to  trustees  and  then  becoming 
bankrupt,  in  which  case  notice  to  the  trustees  is 
by  itself  enough  to  take  the  fund  in  court  out  of 
the  repated  ownership  of  the  mortgagor : 
Matthtxet  V.  Oabb,  15  Sim.  SI ; 
Thompjon  v.  Tompkim,  6  L.  T.  Bep.  N.  S.  305 ;  2  Dr. 
ft  8m.  8. 

[Peassow,  J.  referred  to  Warburton  v.  Hill,  Kay, 
470.]  There  is  no  difference  in  this  respect 
between  a  trustee  in  bankruptcy  and  an  ordinary 
assignee.  It  would  be  the  duty  of  a  trustee  to 
keep  the  court  informed  of  any  notices  he  might 
receive.  [Peaksox,  J. — It  would  be  just  as  easy 
for  the  court  to  tell  the  trustee  whenever  a  stop- 
order  is  obtained.]  A  stop-order  alters  no  rights; 
and  only  affects  the  fund  in  court  at  the  time  when 
it  is  obtiained : 

Lueatr.  Peaeoeh,  9  Besv.  177. 
Notice,  however,  fixes  rights.      The  principle  is, 
that  as  long  as  a  trustee  has  active  duties  to  per- 
form (as  here)  notice  must  be  given  to  him  and  to 
him  only. 
0.  Daw  for  another  defendant. 

Cozent-Hardy,  Q.C.  in  '"eply. — Beputed  owner- 
ship decisions  Ao  not  apply.  They  were  considered 
in  Pinnoek  r.  Bailey  {uhi  ««p.).  Bridge  v.  Beadcm 
(L.  Rep.  3  Eq.  664)  is  an  earlier  authority  to  the 
same  effect.  A  stop-order  is  not  merely  nugatory, 
for  it  does  give  priority,  as  a  notice  does : 

Baayne  v.  Stcayne,  11  Beav.  463 ; 

Chnening  v.  Beckford,  5  Sim.  195. 

The  court  is  in  fact  in  the  position  of  a  trustee  of 
a  fund  in  court : 

Warfmrton  v.  Bill  (vH  $up.), 

Peassok,  J. — ^This  case  raises  a  question  of 
some  novelty.  [His  Lordship  stated  the  facts,  and 


continued:]  The  question  is  whether  the  defen- 
dant Langley,  by  means  of  his  notice  given  to  th^ 
trustees  in  June  1876,  nearly  seven  years  before 
the  stop-order  was  obtained  by  the  plaintiffs,  has 
acquired  priority  over  them  as  regards  so  much 
of  the  trust  fund  as  is  in  court.  The  plaintiffs 
claim  that  by  virtue  of  their  stop-order  they  are 
entitled  to  priority  as  regards  the  fund  in  court ; 
they  admit  that  they  are  not  entitled  to  priority 
as  regards  the  fund  which  is  in  the  hands  of  the 
trustees.  The  question  is  whether,  when  an  assign- 
ment is  made  by  a  eetlui  que  tntat  of  his  interest 
in  a  trust  fund,  part  of  which  is  in  court  and  part 
in  the  hands  of  trustees,  a  notice  of  the  assign- 
ment given  by  the  assignee  to  the  trustees  is 
sufficient  to  complete  his  title  as  to  the  fund  in 
court.  It  has  been  decided  in  many  cases,  and  it 
is  not  disputed  that,  if  the  whole  of  the  trust  fund 
is  in  the  hands  of  the  trustees,  notice  of  the 
assignment  must  be  giveu  to  them  in  order  to 
complete  the  assignee  s  title ;  and  it  is  not  dis- 
puted that,  if  the  whole  of  tho  fund  is  in  court,  a 
stop-order  must  bo  obtained  by  the  assignee  in 
order  to  complete  his  title.  The  question  is, 
when  part  of  tne  trust  fund  is  in  the  hands  of  the 
trustees  and  part  is  in  court,  do  the  trustees 
sufficiently  represent  the  whole  fund  so  that  a, 
notice  to  them  is  sufficient  to  bind  that  part  of 
the  fund  which  is  in  court  ?  To  show  that  they 
do,  Mattliews  v.  Gahh  and  Thompson  v.  Tompkins 
have  been  cited.  In  both  those  cases  part  of  a 
trust  fund  was  in  court,  and  part  was  in  the  hands 
of  trustees,  but  the  question  was,  whether  a  notice 
to  the  trustees  was  sufficient  to  take  that  part  of 
the  fund  which  was  in  court  out  of  the  reputed 
ownership  of  the  assignor,  who  had  become  bank- 
rupt. That  question,  however,  is  very  different 
from  the  question  which  arises  between  two  in- 
cumbrancers, for  the  very  slightest  notice  is 
sufficient  to  determine  the  consent  of  the  true 
owner,  and  to  take  the  fund  out  of  the  reputed 
ownership  of  the  bankrupt.  With  regard  to  the 
effect  of  a  notice  to  trustees  it  is  said  that,  though 
a  fund  is  in  court,  the  trustees  stiU  remain  trustees 
of  it,  and  that  notice  of  an  assignment  given  to 
them  is  sufficient  for  all  purposes.  That,  however, 
can  hardly  be  so,  because  it  is  not  disputed  that, 
if  the  whole  of  the  fund  is  in  court,  notice  of  an 
assignment  must  be  given  to  the  court  by  a  stop- 
order.  This  shows  that  after  parent  into  court 
the  trustees  remain  trustees  with  only  what  I 
may  call  suspended  animation.  It  may  be  said 
that  the  rule  is,  that  if  there  are  several  trustees 
notice  to  one  of  them  is  enough  so  long  as  the  one 
to  whom  the  notice  is  given  is  alive,  because  the 
court  assumes  that  he  will  do  his  duty  by  com- 
municating the  notice  which  he  has  received  to 
the  other  trustees.  But,  assuming  that  I  can 
consider  that  the  trustees  are  trustees  jointly 
with  the  court,  can  that  rule  apply  in  the  present 
case?  The  trustees  cannot  immediately  com- 
municate to  tho  court  any  notice  which  they 
receive,  nor  is  it  the  practice  of  the  court  to 
direct  notice  of  a  stop-order  to  be  given  to  tho 
trustees.  A  stop-order  is  an  order  of  a  peculiar 
kind,  and  it  is  well  settled  that  it  does  not  alter 
any  rights.  To  my  mind  the  principle  on  which  the 
court  has  proceeded  is  this,  that  the  proper  person 
to  receive  notice  of  an  assignment  is  the  person  who 
has  the  trust  funds  in  his  hands.  Can  it  make 
any  difference  that  a  part  only  of  the  fund  has 
been  transferred  into  court?    I  think  not.    lam 
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of  opinion  that,  as  the  fund  is  divided,  part  of  it 
being  in  court,  and  part  in  the  hands  of  the 
trustees,  so  that  the  original  trustees  have  no 
control  over  the  fund  in  court,  that  fund  stands 
in  a  different  position  frotn  the  rest,  and  in 
a  different  position  from  that  in  which  all  the 
funds  originally  stood.  Under  the  circamstances 
I  must  come  to  the  conclusion  that,  so  far  as 
regards  the  fund  in  court,  notice  of  an  assign- 
ment must  be  given  to  the  court,  and  that  a 
notice  to  the  trustees  can  have  no  effect.  One 
reason  why  it  is  required  that  notice  of  an 
assignment  of  a  trust  fund  should  be  given  to  the 
trustees  is,  that  they  may  be  able  to  give  informa- 
tion, to  any  person  who  makes  inquiries  of  them, 
whether  they  are  aware  of  any  assignment  of  or 
incumbrance  on  the  fund.  It  is  quite  plain  that  a 
stop-order  might  be  obtained  without  the  trustees 
receiving  any  notice  of  it,  and,  consequently,  a 
notice  to  the  trustees  would  not,  after  a  part  of 
the  fund  had  been  paid  into  court,  answer  the 
same  purpose  as  it  would  before.  You  cannot  go 
to  the  trustees  and  ask  them  whether  the  court 
has  received  notice  of  any  ussignment,  any  more 
than  you  can  go  to  the  court  and  ask  whether  the 
trustees  have  received  notice  of  any  assignment. 
The  fact  is,  that  when  part  of  the  fund  Ims  been 
paid  into  court  there  are  two  different  sets  of 
trustees,  though  for  some  purposes  there  is  a 
union  between  them,  and  different  notices  are 
required.  I  must  therefore  hold  that,  as  regards 
the  fund  in  court,  the  plaintiffs  have  obtained 
priority  over  the  defendant  Langley  by  means  of 
their  stop-order. 

Cozena-Harcl;/,  Q.C.  asked  that  one  period  for 
redemption  might  be  fixed  for  all  the  defendants. 

W.  TF.  Kanlake,  Q.C. — There  is  no  reason  for 
that: 

Smiik  v.  OUing,  SO  L.  T.  Bep.  N.  S.  357  ;  25  Ch. 
Div.  462. 

Peakson,  J. — I  will  give  six  months  for  redemp- 
tion to  the  defendant  Langley,  and  one  period  of 
three  months  afterwards  for  all  the  other  defen- 
dants. My  opinion  is  in  favour  of  fixing,  as  a 
general  rnle,  one  period  for  redemption ;  the 
practice  of  giving  successive  periods  has  been 
lound  very  iuconvenient.  I  do  not  think  I  was 
wrong  in  my  decision  in  Smith  v.  Olding,  but  the 
present  case  is  a  very  peculiar  one,  and  therefore  I 
allow  the  additional  three  months. 

Solicitors  for  plaintiffs,  Burchell  and  Co. 

Solicitors  for  defendant  Langley,  Horet  and 
Pattisson. 

Solicitors  for  the  other  defendant,  Coode,  King- 
don,  and  Cotton. 


Juiie  13, 16,  and  19. 

(Before  Feabson,  J.) 

Be  The  Caskiage  Co-operative  Scpplt  Associa- 
tion, (a) 

Company  —  Director  —  Misfeasance  —  Joint  and 
several  liability — Qualification  shares — "  Fully- 
paid"  shares —  Promoter — Companies  Act  1862 
(25  ^  26  Vict.  c.  89),  «.  165— Set-off. 

There  is  no  distinction  betteeen  a  payment  to 
directors  of  cash  out  of  promotion  money  and  a 
transfer  to  them  of  fully-paid  promotion  shares 
hy  way  of  qualification  shares ;  directors,  parties 

(a)  Beported  Ity  H.  O.  Willisk,  Bsq.,  Barrljter«t-L«w. 


to  stich  transaction,    being  in    either   cote    all 
jointly  and  severally  liable  for  the  total  amount  «^ 
•what  they  so  receive. 
The  articles  of  association  of  a  company  prorided 
that  each  of  the  first  directors  {of  tchom  B.  wot 
one)  must  take  or  hold  at  least  ticeniy  52.  sharet 
within  three  months  of  his  appointment,  which 
shares  might  bo  shares  origincMy  issued  asfuUy- 
paid  shares  or  othenciae.    It  was  also  provided, 
by   a  contemporaneous  agreement,  for  the  pay- 
meiit  to  the  promoters  of  tlie   company,  for  pre- 
liminary expenses  and  promotion,  of  3(X)0J.  t» 
cash,  and  3w  fully-paid  shares. 
Towards  the  end  of  the  three  m,onths  the  five  original 
directors,   in   m-der  to   qualify   for  their    qfiee, 
accepted  frmn  the  promoter,  at  a  board  meeting, 
transfers,  without  consideration,  of  the  requisite 
number  of  fully -paid  shares,  part  of  tlte  promo- 
tion shares. 
The  company  was  afterwards  ordered  to  be  wonnd- 
iip.     It  was  not  disputed  that  each  director  toeut 
liable  to   the  extent  of  the  par  ralue  of  his  oira 
shares   if  unpaid   for;  but   all  of  the  direetort 
except  P.  being  unaile  to  pay,  it  was  sought  under 
sect.  165  to  make  B.  liable  for  the  whole  amount, 
500i. 
B.  contended  that  he  was  not  liable  for  anything, 
haring   since  the  date  of  th«  transfer  advanced 
5201.  to  the  company,  and  having  since  acknow- 
ledging] his  liability  paid  1002.  more  to  the  com,- 
pany,  intending  it  to  be  as  and  for  satisfaction  tf 
the  amount  due  upon  his  twenty  shares.    He  also 
■urged  that  in  any  case  there  was  no  joint  and 
»ece)-al  liability  under  the  cireumtiances. 
Held,  that  there  was  no  right  of  set-off  in  hisfavouri 
that  the  1001.,  however  it  Itad  been  intended,  h<id 
been  a-ecepled  as  a  further  advance,  and  not  in 
payment  for  his  shares ;  and  that    he  inttat  b« 
declared  liable  for  the  whole  5002. 
This  was  a  summons  taken  out  under  sect.  165  of 
the  Companies  Act  1862  by  the  liquidator  in  the 
winding-up  of  the  above  company,  asking  that 
five  persons,  directors  of  the  company,  might  be 
ordered  jointly  and  severally  to  pay  the  sum  of 
500?.,  being  the  total  nominal  amount  of  twenty 
shares  transferred  to  each  of  them  respectively 
by  G.  Smith,  the  promoter  of  the  company,  and 
the    costs    of    the  application.      The  summons, 
however,  now  came  on  against  one  only  of  the 
five,  Major-General   G.  Ricketts  Roberts,  under 
circumstances  which  appear  below. 

The  company  was  registered  on  the  26th  May 
1880,  an  agreement  having  been  signed  a  few  days 
previously  providing  for  its  establishment,  and 
for  the  payment  of  promotion  money. 

By  this  agreement,  dated  the  19  th  May,  and 
made  between  W.  Catt  and  J.  W.  Boyfield  of  the 
first  part,  G.  Smith  of  the  second  part,  and  T.  M. 
Dobie  (as  trustee  for  the  company)  of  the  third 
part,  after  reciting  that  G.  Smith  had  agreed  to 
find,  provide,  and  pay  all  the  preliminary  expenses 
of  and  incident  to  the  formation  of  the  company 
and  the  obtaining  subscriptions  for  capital  up  to 
the  first  allotment  of  shares,  and  that  in  con- 
sideration thereof  Catt  and  Boyfield  had  (with 
the  privity  of  Dobie  on  behalf  of  the  company) 
agreed  to  pay  and  allot  to  Smith  out  of  certain  cash 
and  shares  to  be  paid  and  allotted  or  issued  to 
them  "  the  sum  of  money  and  shares  thereinafter 
mentioned,"  it  was  agreed  that  the  capital  of  the 
company  was  to  be  100,0002.  in  20,0(K)  shares  of 
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•51.  each,  and  that  Catt  and  Boyfield  shoald  grant 
an  underlease  of  certain  premises  "  in  considera- 
tion of  the  premium  or  sum  of  7500?.,"  to  be  paid 
them  as  follows :  "  as  to  the  sum  of  6000?.  part 
thereof  in  caih ;  and  as  to  the  sum  of  2500?. 
residue  thereof,  by  the  allotment  and  issue  to 
themr  or  their  nominees,  of  500  fully  paid-up 
shares  of  the  said  intended  company,  of  5f.  each. 

The  agreement  then  provided  that,  ont  of  this 
Kum  of  .5000?.  cash,  Catt  and  Boyfield  should  pay 
G.  Smith  3000?.  in  cash,  and  should  transfer  or 
canse  to  be  allotted  or  issued  to  him,  or  his 
nominees,  300  fully  paid-up  shares  of  5?.  each  out 
of  those  so  agreed  to  be  allotted  and  issued  to 
them,  and  that  the  company  should  \ye  at  liberty 
to  pay  G.  Smith  the  3W)0l.  cash,  and  to  allot  and 
iasnc  to  him  the  300  shares ;  and  that  his  receipt 
for  the  money  and  the  shares  should  be  a  dis- 
charge to  them,  as  between  the  company  and  Catt 
and  Boyfield. 

Art.  3  of  the  articles  of  association  prorided 
that  each  of  the  first  five  directors  should,  within 
three  months  after  his  appointment,  as  a  neces.'<ary 
qualification  for  such  appointment  as  director, 
hold  at  least  twenty  shares  in  the  company,  which 
might  lie  shares  originally  issued  as  fully  paid-up 
shares  or  otherwise,  and  that  if  any  director 
should  cease  to  hold  in  his  own  right  the  amount 
of  capital  requisite  for  his  qualification  his  office 
should  thereupon  become  vacant. 

The  first  five  directors  were  thp  present  respon- 
dents, viz.,  the  Earl  of  Perth  and  Mcltort,  Colonel 
James  Dillon  Macnamara,  Edwin  Cantor,  Frederick 
Oswin.  and  Major-Geiieral  G.  Ricketts  Roberts. 
They  did  not  ."ubscrilw  for  any  shares,  nor  were 
any  shares  allotted  to  them  upon  the  formation 
of  the  company. 

Aboat  the  middle  of  August  the  attention  of 
the  directors  was  called  to  art.  3,  and  it  was 
suggested  to  them,  by  or  on  behalf  of  Smith  and 
another  promoter,  that  they  might  obtain  the 
necessary  qualification  by  accepting  from  Smith 
-without  payment  a  transfer  of  100  out  of  the 
IWO  fully  paid-up  shares,  which  had  been  allotted 
to  him  as  above  stated.  This  was  accordingly 
done  at  a  board  meeting  at  which  all  the  directors 
were  present ;  but  there  was  no  insinuation  that 
any  of  the  directors  knew  or  believed  that  the 
transaction  was  otherwise  than  proper,  they 
having,  on  the  contrary,  been  assured  by  Chinery 
(the  other  promoter)  and  the  company's  solicitor 
that  they  were  doing  nothing  illegal  or  irregular. 

About  Feb.  1881,  however,  it  came  to  the 
knowledge  of  General  Rolxirts  that  he  and  his 
co-directors  had  perhaps  l)ecn  guilty  ot  a  mis- 
feasance in  acceptmg  the  shares.  He  immediately 
expressed  his  willingness  to  paj-  for  the  twenty 
allotted  to  him,  and  called  upon  the  others  to  act 
in  the  same  way.  These  gentlemen,  however, 
though  not  denying  their  liability,  pleaded  in- 
ability; nor  did  they  in  fact  ever' pay  anything 
in  respect  of  their  shares. 

It  should  here  be  stated  that,  the  company  not 
having  been  very  prosperous.  General  Rolierts 
had  on  several  occasions  already  been  induced  to 
make  payments  in  its  favour  by  way  of  loan  on 
its  behalf,  the  total  sum  so  advanced  by  him 
amounting  at  the  time  to  520?.  He  now  drew  s 
cheque  for  100?.  more,  and  handed  it  to  Chinery, 
intending  (as  he  stated  in  his  affidavit)  thereby  to 
pay  the  100?.  which  he  had  just  offered  to  pay 
npon  his  twenty  shares.    Whether  by  accident, 


however,  or  otherwise  this  payment  was  not  so 
treated  in  the  company's  books,  but  was  there 
entered  as  a  further  loan. 

This  took  place  at  a  board  meeting  on  the  25th 
Feb.,  the  exact  circumstances  being  somewhat  in 
doubt,  as  appears  from  his  Lordship's  judgmcut. 

The  company  having  been  ordered  to  be  wound- 
up, the  liquidator  commenced  the  present  pro- 
ceedings to  obtain  payment  of  the  whole  500?. 
The  summons  was  adjourned  into  court  at  the 
request  of  General  Roberts. 

Coolcson,  Q.C.  and  H.  B.  Buckle;/  for  the  liqui- 
dator.— There  is  no  doubt  as  to  the  individual 
liability  of  directors  to  pay  for  "fully-paid" 
qualification  shares  given  tticm  by  a  promoter : 

Ea    Caerphilly    Company/ ;   Pearion's    case,    4  Ch. 

Div.  2^; 
12c  Britith  Provident  Attoeiation ;  Dt  Ruvigne't  catt, 

36  L.  T.  Bep.  N.  S.  329  ;  5  Ch.  Div.  306. 

But  where  they  are  aware  of  such  p[ifts  to  each 
other  from  the  promoter,  they  are  ail  jointly  and 
severally  liable  for  the  full  amount : 

Be  Englefield  Colliery  Company,  88  L.  T.  Rep.  N.  S. 

112  ;  8  Ch.  Div.  388  ; 
£«  ATtglo-Prmch,  Sfc,  Society;  Ex  parte  PeUy,  47 
L.  T.  Sep.  N.  U.  63U ;  21  Ch.  Div.  492. 

Here  General  Roberts  knew  all  about  what  was 
going  on.  He  was  present  at  all  the  meetings, 
and  he  cannot  be  heard  to  say  that  he  did  not 
understand  the  apshot.  Then,  as  to  set-off,  there 
is  no  set-off  in  such  cases  : 

Se  Anglo-Prench,  4';  Society ;  Ex  parte  PelVy  {vhi 
«•?■). 
General  Roberts  can,  no  doubt,  carry  in  his  claim 
in  tlie  winding-up  for  whatever  the  company  have 
received  from  him ;  but  he  must  jMiy  what  is  due 
in  full.  Nothing  will  exonerate  him  but  actual 
express  payment ;  and  that  there  has  not  been. 
The  lOOt.  was  in  fact  paid  to  Chinery  to  defray 
certain  expenses  of  the  company,  and  -was  never 
accepted  or  in  any  *ay  treated  by  the  company 
as  payment  for  the  shares. 

Cozcns-Hardy,  Q.C.  and  Heath  for  Major- 
General  Roberta. — This  is  a  very  hard  case. 
The  preliminary  agreement  was  drawn  and 
settled  before  General  Roberts  had  anything 
whatever  to  do  with  the  company.  He  trusted 
others.  He  has  always  admitted  his  liability  to 
pay  for  his  own  shares,  when  once  the  matter  was 
explained  to  him.  But  there  is  no  joint  and 
Bcvei-al  liability.  There  is  no  evidence  of  any 
antecedent  bargain  with  the  promoter,  as  there 
was  in  the  cases  cited.  Moreover,  General 
Roberts  was  entitled  to  assume  that  the  transfers 
to  the  other  directors  were  correct  in  substance 
as  they  were,  in  form.  It  would  be  carrying  the 
doctrine  of  notice  very  far  to  say  that  merely  by 
sitting  at  the  board  he  had  notice  of  the  actual 
nature  of  every  one  of  the  transfers.  Then,  as 
to  Lis  own  shares,  he  has  already  paid  for  them. 
He  immediately  offered  to  do  so;  and  at  the 
meeting  of  the  25th  Feb.,  after  admitting  his 
liability,  he  handed  100?.  to  the  company,  the 
exact  amount  due  on  his  shares — ^intending,  ho 
says,  to  pay  for  them.  This  is  not  set-off  but 
actual  jiaymcnt.  It  does  not  matter  that  by  some 
misunderstanding  there  was  no  proper  entry  of 
the  payment  in  the  books. 

Bnrlley  in  reply. — ^The  whole  misfeasance  is  in 
binding  the  company  to  part  with  valuei  and  to 
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^et  uothing  for  it.    The  measure  of  the  value  of 
the  shares  so  parted  with  is  the  par  value : 
McKay't  cau,  2  Ch.  JDir.  1. 
His  Lordship  reserved  judgment. 

June  19. — Pearsoj?,  J.  (after  stating  the  clauses 
of  the  agreement  of  the  19th  May  1880,  and  refer- 
ring more  particularly  to  the  terms  upon  which 
the  sum  oi  7600L  was  to  be  paid,  partly  in  cash 
and  partly  in  fuUy-piid  shares,  to  Messrs.  Catt 
and  Boyfield,  and  also  to  the  terms  upon  which 
the  sum  of  3000{.  was  to  be  paid  to  Mr.  Smith, 
partly  in  cash  and  partly  in  fnlly-paid  shares) 
continued: — ^I  have  read  these  clauses  because 
they  show  most  distinctly  that  these  shares  were 
allotted  and  taken  as  cash  and  in  lieu  of  their  par 
value.  On  the  19th  May  1880,  the  day  on  which 
this  agreement  bears  date,  of  course  the  company 
was  not  in  existence,  but  at  that  time  the  articles, 
as  I  gather,  had  been  framed ;  and,  by  the  second 
of  those  articles,  the  several  gentlemen  whose 
allocation  of  shares  to  themselves  is  now  called  in 
question  were  named  as  the  future  directors  of 
tne  company ;  and  by  the  next  article  it  was  de- 
clared tliat  every  director  must  take  or  hold, 
within  three  months  after  his  accepting  office, 
twenty  shares  in  the  company.  On  the  same 
lyth  May  there  was  a  meeting  of  those-gentlemen 
who  were  to  be  directors  of  the  company,  includ- 
ing General  Boberts,  and  they  accepted  the  agree- 
ment. The  company  was  registered,  and  the 
transaction  was  completed  on  the  26th  May.  It 
is  quite  plain,  therefore,  as  General  Boberts  was 
a  party  to  what  was  done  before  the  company 
was  registered,  and  inasmuch  as  from  the  time 
when  the  company  was  registered  he  acted  as  a 
director,  he  perfectly  well  knew  what  was  in  the 
agreement,  and  must  be  held  to  have  known  also 
the  terms  up9n  which  he  came  in  under  the 
articles  of  association.  What  happened  was 
this  :  The  300  shares  mentioned  in  the  agreement 
were  allotted  in  due  course  to  Mr.  Smith,  and 
just  towards  the  end  of  the  three  months  from 
the  establishment  of  the  company  it  was  inti- 
mated by  Mr.  Chinery,  who  took  an  active  part 
in  getting  up  this  company,  to  the  directors,  and, 
amongst  others,  to  General  Boberts,  that  the 
time  during  which  they  were  to  obtain  their 
qualification  was  on  the  point  of  expiring,  and 
tnat  it  was  absolutely  necessarv,  therefore,  that 
they  should  obtain  that  qualification.  Thereupon, 
actmg  upon  the  advice,  General  Boberts  says, 
both  of  Mr.  Chinery  and  of  the  solicitors  of  the 
association,  and  believing  that  he  was  doing  that 
which  he  was  lawfully  authorised  to  do,  he  and 
his  brother  directors  sitting  round  the  table 
accepted  from  Mr.  Smith  a  transfer  to  each  of 
them  of  twenty  shares,  part  of  the  300  shares 
which  had  been  given  to  Mr.  Smith  for  promo- 
tion. There  was  no  consideration  of  any  sort 
given  by  the  directors  for  those  shares.  They 
were  simply  transferred  to  them,  and  General 
Boberts  says,  and  I  believe  him,  that  he  was 
induced  to  do  this  because  he  relied  on  what  he 
was  informed  was  the  opinion  of  the  solicitors 
that  he  could  do  it  properly,  and  because  of  the 
unanimous  consent  of  his  brother  directors  to 
take  the  shares  in  this  way.  So  matters  went  on 
for  some  time,  and  at  last,  somewhere  alxjut  Feb. 
1881,  it  was  intimated  to  General  Boberts  that  in 
accepting  a  transfer  of  part  of  those  shares  which 
had  been  given  to  Mr.  Smith  for  promotion  he 


had  done  that  which  he  had  no  right  to  do ;  and 
that  if  the  shares  were  to  come  back  to  the 
directors  they  must  come  back  for  the  benefit  of 
the  company,  and  that  the  directors  who  had 
taken  part  in  accepting  this  agreement  on  behalf 
of  the  company  could  not  by  any  possibility  take 
advantage  of  the  premium,  if  I  may  so  ^1  it, 
that  was  to  be  paid  for  promotion  to  Mr.  Smith, 
to  put  into  their  own  pockets  money  or  shares 
that  were  really  the  property  of  the  company  if 
they  came  back  at  all.  General  Boberts,  upos 
having  this  brought  carefully  before  him,  saw  that 
what  was  stated  was  right.  Being  an  honourable 
man,  and  desiring  to  act  honourably,  he  at  once 
said  that  he  regretted  exceedingly  that  he  had 
■per  incuriam  done  that  which  he  found  he  ought 
not  to  have  done,  and  that  he  was  perfectly  pre- 
pared to  pay  for  those  twenty  shares;  and  he 
remonstrated  with  his  brother  directors,  and  said, 
"  Of  course,  if  I  pay  for  my  shares  yon  ought  to 
pay  for  yours,  and  I  trust  you  to  pay  for  tnem," 
and  he  called  upon  them  to  do  so.  According  to 
General  Boberts'  statements  his  brother  directors 
admitted  at  once  that  they  were  bound  to  pay  for 
their  shares,  but  pleaded  want  of  means,  and 
they  never  did  pay.  It  is  admitted  by  General 
Boberts'  counsel  at  the  bar  that  Gieneral  Boberts 
was  liable  to  pay  for  those  shares  which  were 
transferred  to  nim  as  fully  paid-up  shares.  That 
is  not  in  dispute  on  the  present  occasion.  General 
Boberts  has  never  disputed  it,  be  it  said  to  his 
credit,  and  his  counsel  are  not  instructed  to  dis- 
pute it  upon  the  present  occasion.  The  question 
with  regard  to  the  payment  of  those  shares 
depends  on  the  fitct  whether  or  not  General 
Boberts  ought  to  be  deemed  to  have  paid 
for  them  already.  He  says,  and  I  believe 
him,  that  when  he  found  that  ne  ought  to  pay  for 
his  shares,  having  at  that  time  advanced  upwuds 
of  600?.  to  the  company,  he  said,  "  Set  off  lOOL, 
if  I  ought  to  pay  in  regard  to  those  shares,  against 
the  52Ut.  whicn  you  now  owe  me ;"  and,  as  far  as  I 
can  gather  from  his  affidavit  and  from  the  minute- 
book,  that  mufit  have  been  done  somewhere  about 
the  25th  Feb.,  because  he  states  that  it  was  at  a 
board  meeting  between  the  middle  and  end  of 
February  and  the  only  board  meeting  that  I  can  find 
is  on  the  25th  Feb.  Curiously  enough,  on  that 
very  same  day  he  advanced  a  further  sum  of 
100/.  to  the  association,  making  therefore 
(assuming  it  all  to  be  a  debt)  a  debt  due  fronr-  the 
association  to  him  of  620{.  Xow  I  do  not  hesitate 
to  say,  nor  will  the  counsel  for  the  liquidator 
deny  for  one  moment,  that  if  on  the  25th  Feb. 
he  had  said,  "  You  are  in  want  of  money;  I  owe 
you  lOOi.  for  the  shares;  I  will  pay  1001.  for 
those  shares  at  once,  and  you  will  then  have  1002. 
in  your  coffers,"  there  would  have  been  payment, 
and  there  would  have  been  an  end  of  the  case 
so  far  as  regards  General  Boberts'  own  shares. 
Unfortunatefy  that  was  not  done.  Unfortunately 
the  cheque,  as  I  imagine — for  I  can  only  speculate 
upon  it — looking  at  the  minutes  of  the  tx)ard  of 
that  meeting — must  have  been  drawn  by  CJeneral 
Boberts  at  tne  beginning  of  the  meeting,  and  was 
drawn  as  an  advance  to  the  company,  and  simply 
as  an  advance.  The  conversation  1  should  gather 
— for  there  is  no  record  of  it,  nor  was  there  likely 
to  be — must  have  taken  place  at  the  end  of  the 
meeting,  and  after  that  advance.  Unfortunately 
for  General  Bobei-ts,  and  I  myself  regret  it,  I  am 
obliged  to  come  to  the  conclusion  t])at  there  .was 
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nothing  bat  mere  conversation  about    General 
Boberts'  willingness  to  set  off  part  of  his  advance 
to  the  company  against  lOOi.  which  he  had  to  pay 
upon  his  shares.    There  was  never  anything  con- 
cluded in  respect  of  that  matter.    At  the  time 
when  the  company  came  to  be  wonnd-np  it  rested 
in  this  way,  that  there  was  1002.  due  from  General 
Roberts  with  respect  to  these  shares,  and  there 
was  6202.  due  from  the  company  to  him  in  respect 
of  advances.    And  then  upon  the  authorities  it 
has  been  decided  that  General  Roberts  has  no 
right  to  set  off,  and  I  am  compelled  to  come 
therefore  to  the  same  conclusion  that  the  Vice- 
Chancellor   and  the   Court  of  Appeal  came  to 
in  E»  parte   Pellt/,    and    I   must    decide   that 
General  Roberts  can  only  be  a  creditor  of  the 
company  for  6201.,  but  is  liable  now  to  pay  this 
lOOi.  to  the  company.    The  other  question  is  this : 
There  were  four  other  directors  who  accepted  in 
the  same  way  and  on  the  same  day  and  at  the 
same  time,  and  all  in  the  presence  of  each  other 
and  of  General  Roberts,  a  transfer  to  each  of  them 
of  twenty  shares  in  the  same  way  that  General 
Roberts  did,  and  unfortunately  those  gentlemen 
have  never  paid  for  those  shares.     That  they  are 
liable  to  pay  for  them  is  beyond  dispute.    The 
question  is  whether  or  not   General   Roberts  is 
liable  also  with  them ;  whether  they  are  aU  jointly 
and  severally  liable,  or  whether  each  director  is 
only  liable  to  pay  in  respect  of  his  own  shares.    I 
have  with  regret  and  after  consideration  come  to 
the  conclusion  that  they  are  jointly  and  severally 
liable.    Roberts,  because  I  am  satisfied  from  the 
whole  statement  of  the  case  that  General  Roberts 
did  not  intend  to  do  anything  that  was  wrong,  still 
less  anything  that  was  fraudulent.     I  am  satisfied 
that  he  intended  to  act  as  a  man  of  honour  in  the 
transaction,  and  I  regret,  therefore,  being  obliged 
to  come  to  the  conclusion  that  all  the  directors 
are  jointly  and  severally  liable  for  what  is  due  in 
respect  of  those  shares,  and  it  was  for  that  reason 
that  I  called  attention  to  the  article  in  the  agree- 
ment which    shows  most  distinctly  that  these 
shares  were  taken  as  cash.     They  were  taken  in 
part  payment  of  the  75002.  which  was  the  sum 
that  was  to  be  paid.     Now,  if  instead  of  shares 
Mr.  Smith  had  given  1001.  to  each  of  these  gentle- 
men and  each  of  them  had  been  responsible  for 
the  money  that  had  been  paid  to  Mr.  Smith,  I 
suppose  there  can  be  no  doubt,  looking  to  the 
dec^ion  in  the  Engerfield  Colliery  Company's  case 
and  other  cases,  that  each  of  the  directors  would 
be  liable  jointly  and  severally  with  the  others  for 
the  whole  sum  that  had  been  paid  in  that  way.     I 
really  cannot  make  any  distinction  between   the 
transfer  of  shares  in  that  way  and  the  payment  of 
money.    I  think  the  transfer  of  shares  is  just  the 
same  thing,  and  that  inasmuch  as  every  one  of  the 
directors  was  a  party  to  this  transaction  by  which 
these  shares,  which  have  not  been  paid  for,  were 
treated  as  fully  paid-up  shares  and  were  trans- 
ferred to  each  of  themselves,  I  think  that  each  of 
them  now  is  responsible  for  the  loss  which  the 
company  may  suffer  by  not  having  got  the  full 
amount  paid  for  those  shares.    It  is  quite  plain 
to  me,  at  the  time  when  that  was  done  these  snares 
might  have  been  allotted  so  as  to  obtain  for  the 
company  the  lull  amount  of  their  nominal  value. 
This  view  of  the  case  is,  I  think,  in  accordance 
with  what  Mellish,  L.J.  said  in  Hay's  case :  "  That 
being  so,  it  appears  to  me  quite  clear  that  when 
the  company  seek  their  redress  from  the  agent 


who  has  so  behaved,  they  have  their  choice,  and 
can  say  that  this  cheque  never  became  the 
property  of  Prince,  but  remains  the  property  of 
the  company,  and  therefore  the  sum  due  on  the 
shares  has  never  been  paid  ;  or,  if  they  thought 
it  more  for  their  interests,  they  might  have  said, 
'  You  having  paid  this  cheque  nominally  to  pay  • 
up  your  shares,  we  will  ratify  that  part  of  the 
transaction  and  hold  your  shares  as  paid,  and 
then  say  that  the  money  with  which  you  paid  for 
them  was  our  money,  and  therefore  you  must  pay 
the  money  back  to  us.'  In  my  opinion  the  conse- 
quence of  a  transaction  of  this  nature  is,  that  the 
cestui  que  tnitt  has  an  election  in  which  way  he 
may  chose  to  treat  it.  He  is  entitled  to  say  that 
the  calls  are  unpaid,  and  are  now  to  be  paid."  In 
the  case  before  me  Smith  took  the  shares  as 
money,  and  transferred  them  to  the  directors, 
who  accepted  them.  The  company,  in  my  judg- 
ment, is  entitled  to  say.  You  accepted  5002.  of 
our  money  from  Smith  and  divided  it  among 
yourselves,  and  you  must  repay  it,  and  we  will 
treat  the  shares  as  fully  paid-iip,  or  we  will  treat 
the  shares  as  unpaid,  and  you  who  have  divided 
them  among  yourselves  must  pay  «p  what  is  due 
upon  them.  Under  these  circumstances  I  must 
mak»  the  order  that  General  Roberts  is  liable  for 
the  whole,  and  in  so  doing  I  say  most  distinctly 
that  I  hope  the  liquidator  will  endeavour  to 
relieve  General  Roberts  so  far  as  he  can  from 
liability  in  respect  of  the  other  shares  by  enforc- 
ing payment  from  each  of  the  other  directors. 
The  costs  will  of  course  follow.  General  Roberts 
may  have  two  months  for  the  payment  of  the 
money. 

Solicitors  :  C.  Hareourt ;  T.  Vernon  Mutgrave. 


QUEEN'S  BENCH  DIVISION. 

Tuesday,  June  17. 

(Before  Mathbw  and  Day,  JJ.) 

Weldon  v.  Neal.  (a) 

Married  woman — Statute  of  Limiiationt  (21  Ja^. 
1,  c.  16)— Married  TFo»i*»'»  Property  4ct  1882 
46  ^  46  Viet.  c.  75),  «.  1,  sub-sect.  (2)— Cause  of 
action  accruing  before  tliat  Act — Time  within 
which  married  woman  may  bring  action. 

Sect.  7  of  the  Statute  of  Limitations  (21  Joe.  1, 
c.  16)  provides  that,  in  the  case  of  a  married 
woman,  her  right  to  bring  on  action  in  respect  of 
the  maiters  n>ecified  in  that  statute  sImU  com- 
mence from  the  time  when  she  becomes  discovert. 

Sect.  1,  sub-sect.  (2),  of  the  Married  Women's  Pro- 
perty Act  1882  (46  |-  46  Vict.  c.  76)  provides  thai 
a  married  tvoman  sluill  be  capable  of  suing  and 
being  sued,  either  in  contract  or  in  toH  or  other- 
wise, in  all  rejects  as  if  slie  were  a  feme  sole. 

Held,  tliat,  inasmuch  as,  by  the  Statute  of  Limita- 
tions, a  married  woman's  right  to  sue  was  re- 
served until  she  becaine  discovert — in  other  words, 
until  she  could  sue  in  her  own  name — and  as  the 
Married  Women's  Property  Act  1882  gave  her  a 
rigid  to  sue  in  her  ovm  name  in  all  respects  as  if 
site  were  a  feme  sole,  a  married  woman  s  right  to 
bring  an  action  in  respect  of  a  cause  which 
accrued  before  the  passing  of  the  Married 
Women's  Property  Act  1882,  and  while  she 
was  a  inarried  woman,  commences  from  the 
date  of  the  coming  into  operation  of  that  Act, 

(a)  Beported  by  Hmur  Lnaa  Vaq^r^rrlate»«t-I«w. 
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i.e.,  the  lit  Jan.  1883,  and  the  can  hrbuf  her 

fiction  teithin  the  gfatiitahle  period  from  thai 

ilnte. 
Af'Tiox  for  slander  and  trespass. 

From  the  statement  of  claim  it  appeared  that 
in  April  1878  the  defendant  had  acted  as  solicitor 
for  the  plaintiff  in  an  action  which  was  then 
going  on,  and  it  was  alleged  that  he  had  on  cer- 
tain days  in  that  month,  specified  in  the  state- 
ment oi  claim,  in  a  conversation  with  the  plain- 
tiff's husband,  said,  "  Your  wife  is  a  lunatic  and 
of  imsonnd  mind."  It  was  also  alleged  that  on 
the  24tli  May  1880  the  defendant  had,  in  conver- 
sation with  three  other  .specified  i)ci'sons,  said, 
"  Mrs.  Weldon  is  no  better  than  she  should  be ;  it 
is  high  time  she  should  be  put  a  stoj)  to ;"  that 
the  defendant,  between  the  1st  Oct.  1880  and  the 
14th  March  1881  said  of  the  plaintiff,  "Mrs. 
Woldon  has  committed  adultery  with  a  person 
therein  specified;  and  that  between  the  '2oth 
Dec.  1877  and  the  14th  April  1878  the  defendant 
said  to  a  particular  person,  "  Mrs.  Weldon  is  a 
mad-brained  woman,  as  mad  as  she  can  be,  and  I 
shall  soon  have  her  in  a  lunatic  asylum.  There 
won't  be  much  trouble  in  getting  Mrs.  Weldon 
into  a  lunatic  asylum ;  that  is  a  very  easy  matter ; 
there  is  nothing  difficult  about  that." 

The  statement  of  claim  set  out  other  slanders 
of  a  similar  kind,  and  also  certain  trespasses 
alleged  to  have  Ijeen  committed  by  the  defen- 
dant, aud  the  plaintiff  claimed  damngos  for  the 
injury  and  loss  of  income  which  she  had  suffered 
thereby. 

The  defendant,  in  his  defence,  raised  two  points 
of  law :  namely,  first,  that  the  claim  was  barred 
by  the  Statute  of  Limitations  (21  Jac.  1,  c.  16) ; 
and,  secondly,  that  there  was  no  allegation  of 
special  damage. 

iSect.  7  of  the  Statute  of  Limitations  ("21  Jac.  1, 
c.  Id)  provides  that,  in  the  case  of  a  married 
woman,  her  right  to  bring  an  action  in  respect  of 
the  matters  specified  in  that  statute  shall  com- 
mence from,  and  the  perio<l  of  limitation  sliall  run 
from,  the  time  when  she  becomes  discovert. 

Sub-isfc't.  2  of  sect.  1  of  the  Married  Women's 
Projierty  Act  1882  provides  that  a  married  woman 
shall  ))e  capable  ....  of  suing  and  being 
sued  either  in  contract  or  in  tort  or  otherwise  in 
all  respects  as  if  she  were  a  fpine  sole,  and  her 
huslnnd  need  not  be  joined  with  her  as  plaintiff 
or  defendant,  or  Ik?  made  a  party  to  any  action  or 
other  legal  proceeding  brought  by  or  tcken  against 
her. 

E.  Bullen  for  the  defendant. 

The  Plaintiff  appeal  ed  in  jierson. 

Mathew,  J. — An  objection  has  been  raised  here 
on  behalf  of  the  defendant  that  this  action  could 
not  )>c  brought  by  the  plaintiff,  as  the  time  within 
which  it  might  be  brought  under  the  Statute  of 
Limitations  had  been  exceeded.  Tliere  is,  how- 
ever, in  that  statute  an  exception  in  favour  of 
certain  persons  and  classes  of  persons  therein 
specified,  and,  among  others,  of  msirried  women. 
By  that  statute  s  married  woman's  right  to  bring 
an  action  in  respect  of  the  matters  specified  in 
the  statute  commences  at  the  time  she  becomes 
discovert.  A  married  woman,  then,  was  entitled 
to  bring  her  action  within  such  times  as  were 
limited  by  the  statute,  after  being  discovert.  In 
other  words,  a  married  woman  had  her  rights  of 
action  reserved  until  she  was  in  a  position  to  sue 


in  her  own  name.  Then  came  the  Married 
Women's  Property  Act  1882,  sub-sect.  2  of  sect.  1 
of  which  gave  to  every  married  woman  the  right 
of  suing  either  in  contract  or  in  tort,  in  all 
respects  as  if  she  were  a  feme  sole.  The  plaintiff, 
therefore,  ol)tained  her  full  rights  of  suing  when 
that  Act  came  into  force  on  the  Ist  Jan.  1883,  so 
that  her  right  to  bring  this  action  first  accrued 
at  that  time,  and  she  has  brought  her  action 
within  the  statutable  period  from  that  date.  As 
to  the  second  ])oint  that  has  l>een  raised  by  the 
defendant,  the  statement  of  claim  alleges  that 
the  plaintiff  has  lieen  called  a  lunatic,  and  it 
farther  alleges  that  she  has  suffered  injury  and 
loss  of  income  by  reason  of  those  defamatory 
statements.  For  the  pi-esent  purpose  these  allega- 
tions must  lie  taken  to  be  true,  and  they  are 
sufficient  allegations  of  special  damage  to  entitle 
the  plaintiff  to  go  to  trial.  I  am  of  opinion,, 
therefore,  that  the  action  must  proceed. 

Day,  J.  concurred. 

Solicitor  for  the  defendant,  Xeal. 


Tuesday,  June  17. 
(Before  Mathew  and  Day,  JJ.) 

SUVUERS   ASD    OTHERS   r.    MOOKHOUSE   AKD 
OTHERS,  (a) 

Evidence  —  AiiiH/jnity  —  Municipal  election  — 
Voting  paper— Admissthilify  of  parol  evidence  to 
explain  manifest  amhiynity  in — Municipal  Cor- 
porations ActliiS2  (45  .j-  4<)  Vict.  c.  60),  s.  60. 

Sub-sect.  4  of  sect.  60  of  the  Mnnieipal  Corpora- 
tions Act  1882  enacts  that,  "  Erery  person  entitled 
to  vote  may  vote  for  any  number  of  persona  not 
exceeding  the  nitinlter  of  vacancies,  by  signing 
and  personally  delivering  at  the  meeting  to  the 
chairman  a  voting  paper  containing  the  sur- 
names and  other  names  and  places  of  abode  and 
descriptions  of  the  jiersons  for  irhom  he  votes." 

At  an  election  of  aldermen  under  sect.  60  of  the 
Mu7iiclpal  Corporations  Act  1882,  a  voting  paper 
began  in  the  name  of  one  voter,  in  the  following 
terms :  "  /,  the  undersigned,  A.  B.,  being,  S^c,  £» 
hereby  vote  for  the  follmcing  persons,  ijr."  This 
voting  pape^-  ivas  properly  dated,  but  was  signed^ 
not  by  J.  B,  but  by  another  voter,  C.  D.  Tliere 
were  other  voting  pollers  to  the  same  effect  and 
in  similar  terms. 

On  the  hearing  of  a  petition  under  the  aame 
statute  against  the  return,  of  tite  retpondeuia, 
on  the  ground  that  sueh  voting  papers  ought 
to  have  been  rejected,  the  commissioner  admitted 
parol  evidence  to  explain  the  mistake  in  the  voting 
papers,  when  it  appeared  that  the  said  voting 
papers  icere  filled  in  at  the  top  by  the  totcn  clens 
with  the  names  of  voters  by  whom  they  were 
intended  to  be  used,  hut  by  mistake  they  weregivem 
to  the  wrong  persons,  each  of  whoni,  withotU  die- 
covering  the  error,  signed  Jus  name  at  the  foot  of 
the  voting  pai>er,  intetiding  thereby  to  make  it  hi* 
voting  paper,  and  after  aipiing  his  name  person- 
ally delivered  it,  as  such  voting  paper,  to  the 
chairman  at  tlte  meeting. 

Held,  that  each  evidence  teas  properly  admitted  to 
explain  the  manifest  ambiguity  in  tlte  voting 
papers,  and  that,  as  each  voter  had  signed  hie 
voting  paper,  and  personally  delivered  it  at  the 

(a)  Brporteil  by  Henkv  Lkioh,  Esq.,  ^iTiater«t-LaiK 
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meeting  to  the  ehairman,  the  renniivmentt  of  the 
atatute  heuL  been  fulfilled,  and  tfutt  the  totes  were 
rightly  counted. 
Special  case. 

1.  This  -was  a  petition  under  the  Manicipol 
Corporation  Act  1882  against  the  return  of  the 
respondents  as  aldermen  for  the  borough  of 
Wakefield,  which  came  on  for  trial  Ijcforo  me  at 
the  said  borough  on  the  12th,  13tb,  and  14th 
March  1884. 

2.  The  petition  prayed  that  it  might  bo  deter- 
mined that  the  respondents  were  not  duly  elected, 
and  that  John  Connor  and  Thomas  Howden  (two 
of  the  candidates  at  the  said  election)  were  duly 
elected,  and  onght  to  have  been  returned. 

3.  On  the  trial   the   following  facts  were  ad- 
mitted, or  proved,  and  I  reserved  the   question. 
hereinafter    mentioned    for  the    opinion   of  the 
High  Court  of  Justice. 

4.  At  the  election  of  aldci-men  for  the  borough 
<jf  Wakefield,  held  on  the  9th  Nov.  1883,  pnrsnant 
to  the  Municipal  Corporation  Act  1882  (45  &  46 
Vict.  c.  50),  8.  60,  the  four  respondents  were  the 
Liberal  candidates,  and  John  Connor  and  Thomas 
Howden  were  the  Conservative  candidates.  The 
number  of  vacancies  to  l)e  filled  up  was  four. 
The  mayor  acted  as  chairman  at  the  election. 

5.  The  nnml)er  of  votes  recorded  for  the 
respective  candidates  was  as  follows :  George 
Moorhouse,  16  ;  George  Mauder,  1(5  ;  Benjamin 
Peacock,  16 ;  Reuben  Keynolds.  16 ;  John  Connor, 
12 ;  Thomas  Howden,  12 ;  making  a  majority  of 
four  for  each  of  the  respondents,  who  were 
declared  by  the  chairman  to  be  duly  elected. 

6.  Eight  of  the  voting  papers,  which  were 
connted  in  the  majority  for  the  respondents,  and 
which  were  partly  prmted  and  partly  written, 
when  delivered  to  the  chairman,  contained  the 
n&mes  of  two  persons  entitled  to  vote,  one  of 
■which  was  inserted  in  writing  at  the  top  of  such 
j»per  after  thte  printed  words.  "  I,  the  under- 
signed," and  the  other  was  written  at  the  foot  of 
such  paper. 

The  following  is  an  identical  copy  of  one  of 
those  papers : 

ELECTION  OF  ALDKBMEN. 

VOTINO  PAPXB. 

Borough  of  WaJiefield,  in  the  Wett  Riding  of  the  Comtty 
of  York. 
I,  the  nndeimgnod,  Fnuiois  Miltborp,  being'  one  of  the 
membera  of  the  council  of  tbe  laid  boroagb,  entitled  to 
▼ote  in  the  election  of  aldermen  for  the  same  boioagh, 
do  hereby  vote  for  tbe  foUowiog  persons  to  be  aldermea 
of  the  sud  borongffa  aocordiogly : 

*'^SSr°„?'*!*£?i^"^:' Their       respectWe  '  Their     regpectlre 


George  Moorhonae  . 
George  Mandar 
Beammin  Peaeock  . 
Benoen  Beynolds    . 


! 

Nortbgate '  Grocer. 

'  Maiiaret-atreet  ;  Solicitor. 

'  Weevate '  Grocer. 

\  SandiJ  Kagna ...  i  Com  Ifiller. 


Dated  tUs  9th  day  of  November  1883. 

W1J.J.IAK  Lbs  Sellibb. 

The  other  seven  papers  were  to  the  same  effect. 

7.  It  was  contended,  on  behalf  of  the  petitioners, 
that  the  above-mentioned  eight  papers  were  void 
And  invalid  as  voting  papers,  a.s  being  uncertain 
and  ambignoos,  and  that  no  evidence  was  admis- 
sible to  explain  this  ambiguity,  or  to  show  by  what 
voters  they  were  nxed,  and  I  was  of  opinion  and 
found  that   without   such  explanatory   evidence 


such  papers  wore  void  and  invalid  for  the  above 
reasons. 

8.  The  respondents  thereupon  tendered  evidence 
to  show  the  circumstances  under  which  the  voting 
papers  were  filled  up,  and  the  persons  by  whom 
thev  were  signed  and  used,  and  contended  that 
such  evidence  was  admissible. 

9.  I  admitted  the  said  evidence  (subject  to  all 
just  exceptions),  which  was  to  the  following 
effect :  That  all  the  said  eight  papers  were 
filled  in  at  the  top  by  the  town  clerk  with  the 
names  of  the  respective  voters  by  whom  they 
were  intended  to  be  used.  In  this  condition  they 
were  then  handed  by  him  to  one  Mr.  Horner,  who 
acted  on  behalf  of  the  Liberal  voters. 

10.  That  the  said  Mr.  Horner  thereupon  in- 
serted in  each  of  the  said  papers  the  names,  places 
of  abode,  and  descriptions  of  each  of  the  respon- 
dents as  candidates,  and  having  done  this  pro- 
ceeded to  distribute  them  among  the  respective 
voters  by  whom  they  were  intended  to  bo  used, 
and  in  so  doing  he  inadvertently  handed  each  of 
the  said  eight  papers  to  a  person  other  than  the 
one  who.se  name  appeared  at  the  top  of  such 
paper,  and  to  whom  be  intended  to  deliver  it. 

11.  Each  of  the  persons  who  so  received  a  paper 
thereupon,  without  discovering  the  error,  signed 
his  name  at  the  foot  of  it,  intending  by  so  doing 
to  make  it  his  voting  paper,  and  to  vote  for  tlw 
persons  named  thereon,  and  after  so  signing  hix 
name,  personally  delivered  it  as  such  voting 
paper  to  the  chairman,  who  then  read  out  the 
names  appearing  at  the  foot  of  each  paper  as  the 
names  of  the  p"irson3  voting  respectively  for  the 
candidates  named  therein. 

12.  If  the  above  evidence  was  admissible,  I 
found  as  a  fact  that  it  was  true,  and  consequently 
held  that  the  above-mentioned  eight  papers  were 
valid  voting  papers,  and  that  the  respondents 
were  duly  elected. 

13.  The  question  for  the  opinion  of  the  court 
is,  whether  the  above  evidence  was  admissible  to 
explain  the  said  eight  voting  papers,  or  whether 
the  voting  papers  were  so  ambiguous  apd  contra- 
dictory as  to  render  parol  evidence  to  explain 
them  inadmissible. 

,  14.  The  parties  have  agreed  to  my  stating  this 
case  as  a  way  of  reserving  the  question  for  the 
opinion  of  the  High  Court  of  Justice. 

15.  I  have  reserved  my  determination,  whether 
the  respondents  were  duly  elected  or  not,  and 
whether  the  said  John  Connor  and  Thomas 
Howden  were  duly  elected,  and  ought  to  have 
been  returned,  until  the  court  has  determined  the 
above  question,  and  I  shall  certify  according  to 
the  decision  of  the  court  thereupon,  and  order 
that  the  costs  to  be  paid  by  the  parties  respec- 
tively shall  follow  such  decision. 

16.  If  the  court  should  decide  that  the  said 
evidence  was  admissible,  I  shall  certify  that  the 
respondents  were  duly  elected.  If  the  court 
should  be  of  the  contrary  opinion,  I  shall  certify 
that  the  res}x>ndents  were  not  duly  elected,  and 
that  John  Connor  and  Thomas  Howden  wei-c  duly 
elected,  and  ought  to  have  been  returned. 

Charles  Marshall  Griffith,  CommLssioner. 

Maitlnaon  for  the  petitioners. — ^These  voting 
papers  are  clearly  void  and  invalid,  as  being 
uncertain  and  ambiguous,  and  no  parol  evidence  is 
admissible  for  the  purpose  of  explaining  the 
ambiguity.  They  begin  by  stating  the  name  of 
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one  voter,  and  are  signed  at  the  end,  not  by  the 
same  voter,  but  by  a  different  voter.  In  Bowley 
V.  The  Queen  (14  L.  J.  62,  Q.  B.),  where  an  election 
tras  held  to  All  three  ordinary  vacancies  and  one 
extraordinary  vacancy,  and  the  voting  papers 
contained  the  names  of  four  candidates,  but  did 
■  not  specify  the  person  intended  to  fill  the  latter 
vacancy,  such  voting  papers  were  held  to  be  void. 
He  also  cited 

In  the  Ooodt  of  Hunt,  33  L.  T.  Bep.  K.  S.  321 ; 
L.  Bep.  3  P.  &  D.  250. 

Cyril  Bodd,  for  the  respondents,  was  not  called 
on. 

Mathew,  J. — ^I  am  of  opinion  that  our  judgment 
in  this  case  must  be  for  the  respondents.  There 
is  a  voting  jaaper  beginning  witn  the  words,  "  I, 
the  undersigned,  Francis  Milthorp,  being  one  of 
the  members  of  the  council  of  the  said  Dorough 
entitled  to  vote  in  the  election  of  aldermen  for 
the  same  borough,  do  hereby  vote  for  the  follow- 
ing persons  to  uo  aldermen  of  the  said  borough 
accordingly ; "  then  follow  the  names  of  the 
candidates  and  the  date,  but  at  the  end,  instead  of 
being  signed  by  Francis  Milthorp,  it  is  signed  by 
another  voter,  William  Leo  Sellers,  so  that  there 
is  here  an  ambiguity  arising  from  there  being 
two  names  in  one  voting  paper.  To  understand 
how  to  deal  with  this  ambiguity,  we  must  look  at 
sect.  60  of  the  Municipal  Corporations  Act  1882 
(45  &  46  Vict.  c.  50),  which  regulates  the  time 
and  mode  of  tho  election  of  aldermen.  By  sub- 
sect.  4  of  sect.  60  it  is  enacted  that,  "Every 
person  entiiled  to  vote  may  vote  for  any  number 
of  persons  not  exceeding  the  number  of  vacancies, 
by  signing  and  personally  delivering  at  the  meet- 
ing to  the  chairman  a  voting  paper  containing  the 
surnames  and  other  names  and  places  of  abode  and 
descriptions  of  the  persons  for  whom  he  votes." 
From  this  section  we  see  that  it  is  the  duty  of  tho 
chairman  to  ascertain  that  tho  person  entitled  to 
vote  does  vote  by  signing  and  personally  de- 
livering at  the  meeting  to  the  chairman  a  voting 
paper  containing  the  names,  places  of  abode,  and 
descriptions  of  the  persons  for' whom  he  votes. 
The  voter  must  sijyn  his  voting  paper,  and  must 
personally  deliver  it  at  the  meeting  to  the  chair- 
man. All  this  has  been  done  in  the  present  case. 
Bnt  an  objection  was  taken  before  the  commis- 
sioner that  the  voting  papers  were  void  and 
iavalid,  and  that  evidence  was  not  admissible  to 
explain  the  mistake  or  ambiguity  in  them,  or  to 
show  by  what  voters  they  were  used.  I  am  of 
opinion  that  the  commissioner  wo^  right  in 
receiving  evidence  to  explain  such  a  manifest 
ambiguity,  and  such  evidence  was  correctly  and 
properly  received;  and  consequently  that  the 
eight  votes  in  question  were  properly  admitted 
and  counted. 

Day,  J.  concurred. 

Judgment  for  the  respondents,  vtith  costs. 

Solicitors  for  the  petitioners,  H.  B.  Clarke  and 
Son,  for  Harrison  and  Beatimont,  Wakefield. 

Solicitors  for  the  respondents,  Van  Sandan  and 
Co. 


Thursday,  July  3. 

(Before  Field,  Manisty,  and  Lofes,  JJ.) 

Baises  and  Co.  v.  Toye.  (a) 

Infant — Necessaries  —  Infant  sufficiently  supplied 
when  goods  are  ordered — Such  fact  not  communi- 
cated to  the  person  supplying — Admissibility  of 
evidence  as  to  rwc7^  supply  —  Proinnce  of  judge 
and  jury.  , 

The  plaintiffs,  mho  were  tailors,  hrovgM  an  action 
for  221.  IHs.  6d.  for  clothes  supplieid  by  them  to 
the  defendant.  The  defendant  pleaded  that,  at 
the  time  the  clotlies  u-ere  supplied,  he  vas  an 
infant,  and  the  plaintiffs  replied  that  the  goods 
stipplied  were  necessaries,  suitable  to  the  estate 
and  condition  in  life  of  the  defendant.  On  this 
issue  was  joined.  At  the  trial  evidence  was  given 
to  show  tluit  the  defendant  was  already  sufficiently 
supplied  with  clothes  at  the  time  when  the  goods 
in  question  were  ordered,  but  this  fact  was 
not  communicated  to  the  plaintiffs.  The  learned 
judge  {following  the  last  ease  on  the  point,  viz., 
Ryder  r.  Wombwell,  17  L.  T.  Bep.  N.  8.609; 
L.  Rep.  3  Ex.  90)  withdrew  this  evidence 
from  {lie  jury,  and  left  the  miestion  to  tliem 
in  the  following  terms :  "  Were  the  goods 
necessaries  ?  It  does  not  matter  what  amount 
of  clotlies  he  {the  defendant)  had  in  his  box, 
tj-unh,  or  wardrobe,  it  not  having  been  com- 
municated to  the  plaintiffs."  The  jury  found 
for  the  plaintiffs.  On  a  motion  on  behalf  of  the 
defendant,  for  a  new  trial  on  tlie  ground  of  mis- 
direction, and  that  the  verdict  was  against  the 
weight  of  the  evidence : 

Held  {Manitty,  J.  doubting,  but  not  dissenting)  on 
the  authority  of  Bainbridge  v.  Pickering  (2  Wm, 
Bl.  1325),  Brayshaw  t'.  Eaton  (7  Scott,  183), 
Foster  v.  Redgrave  {L.  Rep.  4  Ex.  35,  n.),  and 
ether  cases,  that  the  evidence  that  the  defendant 
was  already  sufficiently  supplied  with  articles  of 
the  same  kind  when  the  clothes  in  question  tcere 
ordered,  ought  to  have  been  admitted  and  left  to 
the  jury,  notwithstanding  tliat  the  fact  of  sucj^ 
supply  had  not  been  communicated  to  the  plain- 
tiffs, it  being  for  the  jury  to  judge  of  the  effect  of 
that  supply  on  the  question  of  necessaries. 

Foster  v.  Redgrave  {ubi  sup.)  followed. 

Ryder  v.  Wombwell  (ubi  sup.)  not  followed. 

Motion  on  behalf  of  the  defendant  for  a  new  trial 
on  the  ground  of  misdirection,  and  that  the  verdict 
was  against  the  weight  of  the  evidence. 

The  plaintiffs  were  tailors,  and  the  action  was 
brought  for  the  sum  of  22J.  18*.  6d.  for  clothes 
supplied  to  the  defendant.  The  clothes  consisted 
of  tour  coats,  four  vests,  and  three  pairs  of 
trousers,  and  an  application  was  made,  under 
Order  XIV.,  to  sign  judgment  for  the  amount, 
but,  as  it  appeared  that  the  defendant  was  on 
infant,  leave  to  defend  was  given.  The  defendant 
pleaded  that  at  the  time  the  clothes  were  supplied 
he  was  an  infant,  and  the  plaintiffs  replied  that  the 
goods  supplied  were  necessaries  suitable  to  the 
estate,  degree,  and  condition  in  life  of  the  defen- 
dant. Upon  this  issue  was  joined,  and  the  case 
was  tried  before  Smith,  J.  and  a  jury  on  the  8th 
May. 

At  the  trial  evidence  was  given  to  show  that 
the  defendant  was  already  sufficiently  supplied 
with  clothes  at  the  time  the  goods  in  question 
were  supplied,  but  this  fact  was  not  communicated 
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to  the  plaintiffs.  Smith,  J.  withdrew  from  the 
jury  this  evidence  as  to  the  sufficient  supply  of 
the  defendant,  and  put  the  question  to  the  jury  in 
the  following  form :  "  Were  the  goods'  necessaries? 
It  does  not  matter  what  amount  of  clothes  he  had 
in  his  box,  trunk,  or  wardrolw,  it  not  having  been 
commnnicated  to  the  plaintiffs."  The  jury  found 
that  the  goods  were  necessaries,  and  the  verdict 
was  entered  for  the  plaintiffs  for  221. 18».  6d.,  and 
judgment  given  for  that  sum,  with  costs  on  tho 
Sujperior  Court  scale. 

The  defendant  now  moved  for  a  new  trial,  on 
the  ground  that  the  judge  had  misdirected  the 
jury  on  the  question  whether  the  clothes  supplied 
to  the  defendant  were  necessaries  or  not,  by 
directing  them  that  it  was  immaterial  to  consider 
whnther  the  defendant  was  already  sufficiently 
supplied  with  clothes  at  the  time  he  ordered  the 
said  goods,  as  that  fact  had  not  been  communi- 
cated to  the  plaintiffs,  and  directed  them  to  dis- 
regard tho  evidence  to  that  effect  already  given, 
and  on  the  ground^  that  the  verdict  was  against 
the  evidence,  the  jury  having  disregarded  the 
evidence  that  was  given  to  the  effect  that  the 
defendant  was  already  sufficiently  supplied  with 
clothes,  that  evidence  having  been  uncontra- 
dicted. 

T.  Bidlen  for  the  defendant. — Although  evi- 
dence was  given  to  show  that  tho  defendant  was 
already  sufficiently  supplied,  tho  learned  judge, 
on  the  authority  of  Byder  v.  Wombwdl  (17  L.  T. 
Eep.  K.  S.  609;  L.  Rep.  3  Ex.  90;  in  the  Ex- 
chequer Chamber,  19  L.  T.  Rep.  N.  S.  491 ;  L. 
Kep.  4  Ex.  32),  withdrew  this  evidence,  and  told 
the  jury  to  disregard  it,  as  it  was  quite  immaterial 
what  amount  of  clothes  the  defendant  had,  as 
that  fact  had  not  been  commnnicated  to  the 
plaintiffs.  I  submit  that  he  ought  to  have  told  the 
jary  to  take  into  consideration  the  amount  of 
clothes  the  defendant  had  at  the  time  the  goods 
were  supplied,  as,  if  at  that  time  he  had  a  suffi- 
cient supply  of  clothes  of  a  similar  kind,  then 
those  supplied  would  not  Ije  necessaries.  [Lopes, 
J. — ^The  principle  you  want  to  establish  is  that, 
to  make  a  contract  by  an  infant  binding,  there 
must  be  a  subsisting  want,  and  that  the  infant's 
power  to  make  himself  liable  is  limited  to  his 
actual  wants.]  Yes;  I  submit  that  is  the  true 
principle  in  all  these  cases.  In  Ford  v.  Fothergill 
(1  Esp.  210)  Lord  Kenyon,  in  giving  judgment, 
said :  "  A  person  trusting  an  infant  did  it  at  his 
peril,  and,  though  it  had  1>een  stated  that  a 
tradesman  had  no  business  to  inquire  into  what 
dealings  an  infant  had  with  others,  that  he  was 
of  opinion  that  the  tradesman  was  bound  to  make 
such  inquiry,  and  if  the  infant  had  contracted 
other  debts  at  the  same  time  for  the  same  sort  of 
articles  for  which  the  action  was  brought,  that 
such  was  good  evidence  to  rebut  the  presumption 
of  necessaries."  [Manistv,  J. — Take  the  case  of 
an  infant  buying  one  hat  every  hour  from 
different  hatters  until  he  had  got,  say,  ten  hats, 
do  you  contend  he  could  not  be  made  to  pay  for  all 
of  them  P]  Yes.  In  Cook  v.  Deaton  (3  C.  &  P.  114) 
it  was  held  that,  if  proper  clothes  were  supplied 
to  an  in&nt  by  his  father,  any  other  clothes 
furnished  to  him  in  addition  could  not  be  neces- 
saries, and,  further,  that  the  plaintiff  ou^ht  to 
make  inquiries  as  to  the  defendant's  supply.  The 
cases  of  Story  v.  Peru  (4  C.  &  P.  626 ;  Burghart  v. 
Angerttein  (6  C.  &  P.  690),  and  Steedman  v.  Boae 
(Car.  &  Mar.  422)  are  to  the  same  effect.    [Lopxs, 


J. — Steedman  v.  Rose  (uhisup.)  is  simply  this:  the 
evidence  as  to  sufficient  supply  is  admissible ; 
then  the  question  is  for  the  jurj'.]  In  BraysluHO 
V.  Eaton  (7  Scott,  183)  this  evidence  was  treated 
as  clearly  admissible.  Bosanquet,  J.,  in  giving 
judgment  in  that  case,  says :  "  The  tradesman 
acts  at  his  own  peril ;  he  will  be  precluded  from 
recovering  if  the  infant  is  proved  to  be  already 
sufficiently  supplied  elsewhere.  The  question, 
therefore,  was  for  the  jury : " 

Peters  v.  Fleming,  6  M.  A  W.  42 ;     . 

BetMux  T.  Ttakle,  8  Ex.  680 ; 

Dalton  T.  Gib,  5  Bing.  N.  C.  193 ; 

Coke  OD  Littleton,  172  a  ; 

Simpson  on  Infants,  pp.  88,  89. 
[Masistv,  J. — ^The  last  case  on  the  point  is  Byder 
V.  WombKell  {iibi  sup.)  in  the  Court  of  Exchequer, 
and,  as  that  is  against  you,  my  doubt  is  that 
this  is  not  the  court  in  which  you  can  examine 
the  cases  cited.]  The  case  of  Byder  v.  WombweU 
{ubi  sjip.)  is  against  me,  as  decided  in  the  Court 
of  Exchequer ;  but  when  it  went  to  the  Exchequer 
Chamber,  as  the  case  was  decided  on  another  point, 
it  became  unnecessary  to  decide  whether  the  evi- 
dence as  to  sufficient  supply  was  properly  rejected 
or  not,  and  the  court  were  then  of  opinion  that  the 
question  was  an  open  one,  in  consequence  of  the 
previous  decisions  being  conflicting.  I  rely  on 
the  above  cases,  and  especially  on  the  cases  of 
Bainbridge  v.  Pickering  (2  Wm.  Bl.  1325),  Bray- 
shato  V.  Eaton  (ubi  sup.),  and  Foster  v.  Bedgrave 
(L.  Rep.  4  Ex.  35,  n.),  as  proving  that  the  evidence 
tendered  on  the  part  of  the  defendant  to  show 
that  he  was  sumciently  supplied  ought  not  to 
have  been  withdrawn,  but  ought  to  have  been 
left  to  the  jury. 

Archibald  for  the  plaintiffs. — I  contend  that  the 
cases  cited  do  not  cover  the  present  case;  they  were 
all  cases  in  which  the  circumstances  were  peculiar, 
in  which  the  infant  was  either  in  statu  pvpillari, 
or  living  with  his  parents.  In  Peters  v.  Fleming 
(ubi  sup.)  Parke,  B.  says,  as  to  what  are  neces- 
saries :  "  The  true  rule  I  take  to  be  this,  that  all 
such  articles  as  are  purely  ornamental  are  not 
necessaries,  and  are  to  te  rejected;  but  if  they 
are  not  strictly  of  this  description,  then  the  ques- 
tion arises  whether  they  were  bought  for  the 
necessary  use  of  the  party,  in  order  to  Support 
himself  properly  in  the  degree,  state,  and  condi- 
tion of  life  m  which  he  moved ;  if  they  were,  for 
such  articles  the  infant  may  be  responsible.  That 
must  be  a  question  for  the  jury,  and  it  is  for  them 
to  decide,  ppon  due  consideration,  whether  the 
articles  were  of  that  description  or  not,  and  here 
the  jury  have  found  that  they  are."  My  proposi- 
tion is,  that  if  an  infant  goes  to  a  shop  and  buys 
something  bond  fide  for  use,  which,  in  the  nature 
of  things,  is  a  necessary  for  him,  he  must  pay  for 
it,  though  it  may  not  be  a  necessary  if  his  present 
supply  were  taken  into  account.  [Fieij),  J. — ^The 
point  we  have  to  decide  now  is :  suppose  an  article 
IS  a  necessary,  does  it  cease  to  be  so  because  a 
person  does  not  want  it  in  consequence  of  being 
sufficiently  supplied  ?]  Burghart  v.  Hall  (4  M.  & 
W.  727)  shows  that  an  infant  may  be  liable  for 
necessaries,  though  provided  with  a  sufficient 
allowance  in  money.  [Lopes,  J. — ^That  case  is  a 
strong  authority  for  showing  that  this  evidence 
is  admissible.]  I  rely  on  the  reason  of  that  judg- 
ment as  being  in  my  favour.  The  case  of  Bolton 
V.  Oib  (ubi  sup.)  shows  that  the  apparent  station 
or  circumstances  of  an  infant.And^ot  th|  real. 
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are  to  be  looked  at.  Here  the  defendant  waa  a 
partner  in  a  firm  with  which  the  plaintiffs  came 
into  business  relations,  and  he  seemed  to  be  of 
full  age  and  able  to  contract.  [Field,  J. — If  a 
man  cannot  be  made  liable,  even  if  he  swears  ho 
is  of  full  age  when  he  is  not,  how  can  he  \>c  made 
liable  when  he  merely  appears  to  others  to  bo  of  full 
4vge  ?1  The  liist  decision  on  the  point  is  Syder  v. 
Womiicell  (ubi  »"u.)  in  the  Court  of  Exchequer, 
and  on  this  case  I  rely.  Foafer  v.  Redijraee  (ubi 
■svji.)  is  the  most  modem  authority  against  me, 
but  that  is  the  case  of  an  action  against  an  under- 
graduate at  Oxford,  who  was  at  the  time  in  ttatu 
ptqiillari,  and  so  presumably  supplied  with  neces- 
saries by  his  father  or  his  college.  But  Ryder  v. 
WombKeU  (uhi  sup.)  is  the  same  case  as  mine,  and 
I  ask  your  Lordship  to  decide  in  my  favour  on 
the  authority  of  that  case. 

Field,  J. — This  is  an  action  brought  by  the 
plaintiif  s,  who  were  tailors,  against  the  defendant, 
for  goods  sold  and  delivered,  to  which  the  defen- 
dant has  pleaded  that,  at  the  time  of  contracting 
the  alleged  debt,  he  was  an  infant,  and  the  plain- 
tiffs have  replied  that  the  goods  in  question,  at 
the  time  they  were  ordered,  were  necessaries 
suitable  to  the  estate,  degree,  and  condition  in 
life  of  the  defendant.  It  appeared  from  the  facts 
of  the  case  that  the  defendant  had  been  in  part- 
nership with  a  firm  with  whom  the  plaintifis 
came  into  business  relations,  and  that  the  plain- 
tiffs had  supplied  a  partner  of  the  defendant 
with  clothes,  at  the  same  time  asking  the  defen- 
dant for  an  order.  An  order  was  subsequently 
given,  and  the  plaintiffs  supplied  the  clothes  for 
the  price  of  which  this  action  is  brought.  Look- 
ing at  the  petition  of  the  defendant,  there  is 
notliing  to  show  tliat  the  goods  supplied  were 
other  than  necessaries.  The  defendant's  case  is, 
that  th^  were  necessaries  for  which  he  had  no 
power  to  bind  himself,  as  he  was  already  suffi- 
ciently supplied  with  clothes,  and,  consequently, 
that  there  was  no  necessity  for  him  to  make  that 
contract.  On  this  point  a  witness  was  called  on 
the  part  of  the  defendant,  who  proved  that  the 
defendant  was  fully  supplied  with  clothes  at  the 
time  the  order  in  question  was  given,  but,  as  it 
was  admitted  that  this  fact  liad  not  been  com- 
municated to  the  plaintiffs,  the  matter  was  ex- 
cluded  from  the  jury.  The  learned  judge  held 
that  such  evidence  was  inadmissible,  and  ne  told 
the  jury  that  it  was  immaterial  what  amount  of 
■clothes  the  defendant  had  in  his  bos,  trunk,  or 
wardrobe,  as  it  had  not  been  communicated  to 
the  plaintiffs.  Mr.  Bullen  complains  of  this 
direction  to  the  jury  that  it  resulted  in  a  verdict 
for  the  plaintiffs,  whereas,  if  the  evidence  had 
been  submitted  to  the  jury,  the  verdict  might 
have  been  the  other  way.  What  the  defendant's 
chance  of  a  verdict  may  be  I  do  not  know.  I  do 
not  think  it  is  worth  much,  and  it  may  I)e  thai 
in  a  second  trial  the  result  will  be  the  same.  In 
the  argument  of  this  case  we  have  had  a  great 
number  of  cases  discussed,  and  we  have  to  decide 
whether  we  are  to  follow  the  last  case  on  the 
point,  viz.,  Ryder  v.  Wvmhv:ell  (uhi  sup.).  At  one 
part  of  the  argument  I  thought  our  duty  would 
be  to  act  on  that  decision  and  to  say  that,  if  that 
were  wrong,  the  defendant  woald  have  to  go  to 
the  Court  of  Appeal ;  but,  when  that  case  went 
to  tho  Exchequer  Chamber,  it  was  decided  on 
another  point,  and  the  question  which  arises  in 
the  present  case,  viz.,  the  admissibility  of  evi- 


dence as  to  the  sufficient  supply  of  the  defendant, 
waa  left  an  open  question.  On  the  whole,  there- 
fore, looking  to  all  the  authorities  on  the  point,  1 
consider  I  am  not  so  bound  by  the  decision  of 
Rydei'  V.  Wo}iibu-ell  {ubi  sup.)  in  the  Court  of  Ex- 
chequer as  to  prevent  me  giving  my  own  judg- 
ment according  to  what  I  may  think  right.  Kow 
the  law  of  England  is  not  one  which,  in  every  case, 
is  favourable  to  honesty,  and  the  present  defence, 
like  defences  under  the  Statutes  of  LimitationH 
and  some  other  statutes,  is  not  a  very  creditable 
one  for  a  person  to  raise ;  but  still,  when  raised, 
we  must  give  effect  to  it  according  to  the  law. 
So  with  regard  to  infancy ;  the  law  is  that  up  to 
the  age  of  twenty -one  a  person  is  not  able  to  take 
care  of  himself;  he  is  supposed  to  be  a  weak 
creature,  no  matter  what  he  really  may  be.  He 
may  be  capable  of  lieing  a  merchant,  but  yet  he 
is  considered  to  be  incapable  of  contracting.  On 
the  other  hand,  to  prevent  his  coming  to  a  state 
of  destitution,  he  is  entitled  to  make  certain  con- 
tracts for  necessaries,  to  enable  him  to  support 
himself.  •  In  Peters  v.  Fleming  {ubi  sup.)  the  law  is 
very  well  explained  on  thd  question  of  necessaries. 
Now  the  infant  may  contract  for  such  things  as 
are  necessary  to  support  him  according  to  Ids 
station  in  life.  Such  a  question  is  for  tne  jury. 
Up  to  this  point  there  is  no  difficulty.  The  next 
point  is,  whether  an  infant  may  bind  himself, 
even  though  he  may  have  a  separate  income  of 
his  own.  The  case  of  Burgliart  v.  HaU  {ubi  si'p.) 
shows  that  he  can,  for  in  that  case  the  infant  had 
an  allowance  or  income  of  5001.  a  year,  and  it  wa« 
held  that  this  did  not  prevent  him  from  makmg 
any  reasonable  contract  for  necessaries.  Then 
comes  another  question,  whether  an  infant  can 
bind  himself  for  things  which  are  in  themselves 
necessaries  for  him  if,  in  point  of  fact,  they  are 
not  necessaries  in  consequence  of  his  being 
already  sufficiently  supplied  with  similar  articles. 
This  point  was  decided  in  the  tradesman's  favour 
by  the  Court  of  Exchequer  in  Ryder  v.  WoniincvU 
{ubi  Slip.),  for  the  court  thero  held  (Bramwell,  B. 
disi^scnting)  that  evidence  offered  on  behalf  of  tho 
defendant  to  show  that  the  infant  was  amply  sup- 
plied was  properly  rejected,  as  it  waa  not  pro- 
posed to  show  that  the  plaintiff  had  knowledge  of 
that  fact.  That  case  went  to  the  Exchequer 
Chamber,  where  the  point  now  in  discussion  did 
not  arise  and  was  not  decided.  Willes,  J.,  in  de- 
livering the  judgment  of  the  Exchequer  Chamlier, 
said  (L.  Eop.  4  Ex.  at  p.  42) :  "  Taking  this  \-iew 
of  the  law  and  the  facts,  it  follows  that  the  judg- 
ment should  be  reversed  and  a  nonsuit  entered. 
It  become.s,  therefore,  unnecessary  to  decide 
whether  the  evidence  tendered  waa  properly 
rejected  or  not.  That  is  a  question  of  some 
nicety,  and  the  authorities  are  by  no  means 
uniform.  In  Bainbridge  v.  Pickering  {ubi  svp.) 
the  Court  of  Common  Pleas  seem  to  have  acted 
on  a  principle  which  would  make  the  evidence 
admissible.  In  Braijshaw  v.  Eaton  {ubi  sup.) 
Bosanquet,  .T.  treats  it  aa  clearly  admissible,  and 
on  those  authorities  the  Court  of  Queen's  Bench 
(then  con.si.stiug  of  Blackburn  and  Mellor,  JJ.) 
acted  in  Foster  v.  Redgrave  {ubi  sup.).  There  is 
much  to  be  urged  in  support  of  the  view  taken 
by  the  majority  in  the  court  below,  and  we  desire 
not  to  bo  understood  as  either  overruling  or 
affirming  that  decision.  If  ever  the  point  again 
arises,  the  court  before  which  it  comes  must 
determine  it  on  the  balance  of  aiUhprity  and  on 
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principle,  witliont  being  fettered  i)y  a  decision  of 
this  court."    It  is  very  important  to  decide  a  case 
according  to  the  cases  decided  in  courts  even  of 
co-ordinate  jurisdiction,  provided  there  have  Iwen 
no  authorities  the  other '■«•»}'.     Looking  to  the 
fact  that  Foster  y.  Bedf/rnve  {>thi  s'.tp.)  had  been 
decided  the  other  way.  tlie  matter  was  somewhat 
in  doubt,  and  it  w»s  urged  on  behalf  of  the  plain- 
tiffs that  this  court  is  bound  by  Ryder  v.  Woiuh- 
icell  {ubi  sup.)  as  being  the  last  decision  on  the 
point.     But  if  there  be  two  decisions  of  coui  ts  of 
co-ordinate  jurisdiction    inconsistcjit  with   each 
other,  then  I  decide  according  to  my  own  judg- 
ment, and  not  neccB.«ariiy  according  to  the  last 
case.    Xow,  how  do  the  authorities  stand  here  i* 
In  Bainbridge  v.  Pielceriufi  {nhi  svv.)  it  was  held 
that  an  infant  who  lives  with  ana    is   jjroperly 
maintained  by  her  parent  cannot  bind  herself  to 
a  stranger,  even  for  necessaries.    In  Brayshaiv  v. 
Eaton  (uhi  sup.)  the  defendant,  an  articled  clerk 
to  an  attorney,  was  sued  by  a  tailor  for  articles  of 
clothing,  all  of  which  were  j)riw«(/((C(«  necessaries, 
suitable  to  the  defendant's  position.     The  land- 
lady where  the  defendant  lodged  stated  that,  if 
inquiry  had  been  made  of  her,  she  could  have 
informed  the  plaintiff   tlint  tlio    defendant   was 
amply    supplied    with    clothes    at    his   mother's 
charge.     ^Nosuch  inquirj- had  in  fact  been  made 
by  the  plaintiff.    The  jailge  left  it  to  the  jury  to 
say  whether  the  goods    were    nccfssiiries,  thus 
admitting  the  evidence.    The  jury  found  for  the 
plaintiff,  and  on  a  rule  to  enter  a  "nonsuit  or  for  a 
new  trial  on  the  ground  that  the  judge  ought  to 
have  directed  the  jury  that  to  entitle  t  ho  plaintiff  to 
recover  he   onght  to  have   shown  that  he   had 
made  dne  inqnny  as  to  the  defendant's  circum- 
stances, it  was  held  that  the  direction  was  right. 
Tindal,   C.J.,  in  giving  judgment  in  this   case, 
tiays:  "It. appears  to  me  that  a  part  at  least  of 
the  goods  fell   within  the  dcscrij-ition  of  neces- 
saries, viz.,  the  great-coat,  an  article  with  which 
the    defendant    did   not    »pi)car   to  have    lieen 
furnished  elsewhere,"  thus  pointing  out  the  dis- 
tinction between  things   the  infant   was  in  fact 
supplied   with  and  those  he  was  not  supplied 
with.      So,     too,     Bosanquet,     J.     says :     "  The 
j?Teat-coat  at  least  may  iairly  be   a  necessary, 
and  therefore  the  case  was  properly  left  to  the 
jury     ....     the  tradesman  acts  at   his  own 
peril,  and  will  be  precluded  from  recoveiing  if 
the   infant   is    proved  to  be  already  sufficiently 
supplied   elsewhere."     In  Fm-d  v.  FollierfliU  (uhl 
»up.)  Lord   Kenyon  said  the  question  of   neces- 
i<aries  was  a  relative  fact,  to  be  governed  by  the 
circumstances  of  the  infant,  that  a  j)erson  trusting 
jin   infant   did    it   at  his  peril,  and  that  if  the 
infant  had  contracted  other  debts  at  the  same  time 
for  the  same  sort  of  articles  for  which  the  action 
was  brought,  such  was  good   evidence  to  rebut 
the  presumption  of  necessaries.    That  is  exactly 
the  point  in  the  present  case,  for  Lord  Kenyon 
says  that  such  evidence  is  a  matter  for  the  jury. 
So,  again,  in  that  case,  as  well  as  in  some  of  the 
other  cases  cited,  it  was  held  that  if  a  trades- 
man trusts  an  infant,  he  docs  so  at  his  peril. 
We  now  come  to  the  case  of  Foster  v.  lied<jrave 
(iibi  sup.),  not  cited  in  the  Court  of  Exchequer  in 
Byder  v.  WombweU  {v.M  svp.),  but    cited  in  the 
Exchequer  Chamber  in  that  case  by  Mr.  Bnlwer. 
That  was  a  case  where  the  defendant,  an  under- 
graduate at  Oxford,  had  whilst  a  minor  been  sup- 
plied by  the  plaintiff,  a  tradesman,  with  a  number 


of  articles  of  clothing  which  were  admitted  to  be- 
necessaries  prima  facie.  The  defence  was,  that  at 
the  time  the  goods  were  ordered  and  supplied  the 
defendant  was  already  provided  with  an  ample 
wardrobe,  and  it  was  not  suggested  that  the  plain- 
tiff knew  of  this  fact.  The  judge  left  it  to  the 
jury  to  say  whether,  under  these  circumstances, 
the  goods  supplied  were  necessaries.  Tlie  jury 
found  that  they  were,  and,  on  a  rule  to  enter  a  non- 
suit on  the  ground  that,  the  defendant  being 
already  fully  supplied  with  articles  of  the  same 
kind  as  those  sold  to  him  by  the  plaintiff,  those 
could  not  be  necessaries,  and  therefore  the  plain- 
tiff could  not  recover,  the  Court  (Blackburn  and 
Mcllor,  JJ.),  without  calling  on  the  defendant, 
made  the  rule  absolute  for  a  nonsuit  on  the  autho- 
rity of  Bainhrid()e  v.  Ficherimj  (ubi  sup.)  and 
Brayshaiv  v.  Baton  {ubi  «»j}.).  I  cannot  distin- 
guish the  present  case  from  Braysliaw  v.  Eaton 
{ubi  Slip.).  That  being  so,  we  come  to  the  case  of 
Byder  v.  Womhivell  (ubi  sup.).  Then  we  have  the- 
two  cases  of  Foster  v.  Bedyrave  [ubi  sjip.)  and 
Byder  v.  Wombivell  {ubi  sup.)  opposed  to  each 
other ;  but  it  seems  to  mo  that  there  is  a  greater 
weight  of  authorities  on  the  one  side  than  on  the 
other,  and  looking  at  the  guarded  language  of 
Willes,  J.,  in  delivering  the  judgment  of  the  court 
in  Byder  v.  WombweU  {ubi  su^).)  in  the  Exchequer- 
Chamber,  and  taking  all  the  circumstances  into- 
consideration,  I  am  of  opinion,  without  any*  hesi- 
tation, that  the  question  ought  to  have  teen  left 
to  the  jury  whet  her  these  clothes  were  necessaries, 
and,  in  deciding  that,  they  should  have  l)cen  asked 
to  consider  whether  the  defendant  was  in  posses- 
sion of  such  a  supply  of  goods  of  the  .<<amo  kind 
that  he  wa.s  not  in  want  of  those  supplied  to  him 
by  the  plaintiffs. 

Manisty,  J. — The  case  before  my  brother  Smith 
raised  the  question  whether  the  previous  supply 
of  the  defendant  was  admissible  in  evidence  for 
the  pui-posc  of  showing  that  the  goods  6U])plied 
were  not  necessaries,  and  acting  on  Byder  v. 
Wombicell  {ubi  sup.),  the  last  case  in  point  of  date, 
he  excluded  that  evidence,  and  sitting  as  he  was 
at  Xisi  Prius,  I  do  not  see  how  he  could  well  have 
done  otherwise.  I  .should  have  acted  on  the  samo 
case,  and  have  given  the  same  direction  to  the  jury, 
if  I  had  Ijcen  trying  the  case.  Then  application  is 
made  to  the  court  for  an  order  for  a  new  trial 
upon  the  ground  that  the  learned  judge  onght  to 
luive  admitted  that  evidence  and  loft  it  to  the  jury. 
On  the  part  of  the  plaintiffs  the  case  of  Byder  v. 
Woiiibn-cU  {ubi  sup.)  is  cited  to  us,  as  showing  that 
the  learned  judge  was  right  in  rejecting  tho 
e\'idence  as  to  a  sufficient  supply,  as  that  fact  had 
not  been  communicated  to  the  plaintiffs.  I  should 
have  thought  that  the  same  reasoning  that  appUed 
to  the  judge  sitting  at  Nisi  Prius  applies  to  us 
sitting  in  this  court.  My  opinion  is,  that  the  last 
case  onthe  subject  ought  to  have  been  followed,  and 
that  if  the  defendant  had  been  dissatisfied  he  ought 
to  have  gone  to  the  Court  of  Appeal ;  but,  as  my 
learned  brothers  have  come  to  a  different  conclu- 
sion, I  do  not  dissent  from  them,  though  I  cannot 
say  I  assent  to  this  court  dealing  with  the  ques- 
tion at  all.  The  case  of  Braysluiw  v.  Eaton  {ubi 
sup.)  does  not  seem  to  me  to  lie  entitled  to  the 
weight  given  to  it  by  my  brother  Field.  There 
the  landlady  of  the  house  in  which  the  defendant 
lodged  stated  that,  if  inquirj-  had  been  made  of 
her,  she  could  liave  informed  the  plaintiff  that  the- 
defendant  was  amply  supplied  with  clothes  at  his 
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mother's  charge.  No  inquiry  had  been  made  as 
to  the  defendant's  circumstances,  and  this  was 
relied  on  as  a  ground  of  nonsuit.  The  jury  there 
found  for  the  plaintiff,  and  not-withstanding  the 
fact  that  the  defendant  was  amply  supplied  with 
clothes  at  the  time  the  goods  were  supplied  by  the 
plaintiff,  the  court  refused  to  enter  a  nonsuit  or 
order  a  new  tnal,  and  discharged  the  rale  with 
costs.  I  do  not  dissent  from,  but  I  not  not  assent 
to,  the  conclusion  arrived  at  by  my  brothers  Field 
and  Lopes. 

Lopes,  J. — If  it  had  not  been  for  what  has  been 
said  by  my  brother  Manisty,  I  should  have  said 
that  1  take  a  very  strong  view  of  this  case,  and 
have  expressed  the  opinion  that  the  learned  judge 
had  misdirected  the  lury.  I  do  not  propose  to  go 
through  the  cases  tnat  have  been  cited  to  show 
that  the  direction  was  wrong.  A  contract  by  an 
infant  for  goods  cannot  be  enforced  unless  the 
articles  be  necessaries,  the  policy  of  the  law  being 
to  protect  the  infant.  In  point  of  fact,  a  trades- 
man dealing  with  an  infant  does  so  at  his  own 
peril,  and  he  must  lose  his  money  unless  he  can 
prove  that  the  goods  supplied  were  necessaries 
for  the  infant  according  to  his  station  in  life. 
That  being  the  law,  we  come  to  the  question  what 
are  necessaries.  To  determine  this  question  we 
must  take  into  account  what  the  infant  had  at  the 
time  of  the  order ;  for  example,  a  watch  may  be 
prima  facie  a  necessary,  but  if  the  infant  were 
supplied  with  other  watches,  then  it  would  cease 
to  l>e  a  necessary.  It  is  admitted  in  this  case 
that  regard  must  be  had  to  the  supply  the  infant 
had  at  the  time  of  the  order  if  the  plaintiffs  knew 
at  that  time  that  the  infant  was  amply  supplied ; 
but  it  is  contended,  on  behalf  of  the  plaintiffs, 
that  this  is  not  so  if  the  plaintiffs  did  not  know 
of  the  previous  supply.  If  this  were  so,  the  pro- 
tection given  to  the  infant  would  depend  entirely 
on  what  might  be  the  state  of  knowledge  of  the 
tradesman,  which  would  in  effect  deprive  the 
infant  of  the  protection  intended  by  the  law.  I 
think  it  is  immaterial  whether  the  plaintiffs  did 
or  did  not  know  of  the  supply ;  it  is  immaterial 
even  whether  they  knew  or  did  not  know  that  the 
defendant  was  a  minor.  The  learned  judge  ought 
to  have  admitted  the  evidence,  and  the  question 
ought  to  have  been  left  to  the  jury  whether  the 
articles  were  necessaries,  and  if  so,  did  they  cease 
to  be  so  in  consequence  of  the  defendant  being 
already  amply  supplied  with  other  articles  of  the 
same  kind  P  "The  learned  judge  did  not  adopt  that 
course,  but  withdrew  altogether  from  the  jury 
the  evidence  as  to  the  previous  supply.  Now 
reference  has  been  made  to  the  case  of  Ryder  v. 
Womhwell  (uhi  mip.),  and  it  has  been  suggested 
that  this  court  is  bound  by  the  decision  in  that 
case,  as  being  the  decision  of  a  court  of  co-ordinate 
jurisdiction,  and  also  as  being  the  last  decision  on 
the  point.  Another  observation  as  to  the  case  of 
Mvaer  v.  Wornbtcell  (uhi  tup.) ;  when  that  case  was 
taken  on  appeal  to  the  Exchequer  Chamber,  the 
judges  who  then  decided  it,  carefully  as  it  seems 
to  me,  kept  open  the  point  arising  in  the  present 
case.  It  is  therefore  open  to  us  to  act  upon  the 
case  of  Foder  v.  Redgrave  (ubi  sup.),  and  previous 
to  that  case  there  is  an  unbroken  chain  of  autho- 
rities in  favour  of  the  decision  we  now  arrive  at. 
Judj/ment  for  defetidant.  Order  for  a  new 
trial  granted. 

Solicitor  for  the  plaintiffs,  /.  L.  Blaxland. 

.Solicitor  for  the  defendant,  T.  R.  Watson. 


Thursday,  Aug.  7. 
(Before  Pollock,  B.  and  Lope.s,  J.) 

LOXDON    LaKS    CoilPASY   LlHITED    V.    HaRRIS   ASD 
OTHERS,  (a) 

Practice — Counter-claim  for  sx^ecijie  performance — 
Transfer  of  action  to  Chancery  Division — Rules 
of  Supreme  Court  1883,  Order  XLIX.,  r.  3. 

TJie  plaintiffs  agreed  to  purchase  certain  land  front 
the  defendants,  and  paid  them  a  deposit.  A  dis- 
pute having  arisen  as  to  the  defendants'  title  to 
the  land,  the  plaititiffs  refused  to  cai-ry  out  the 
purchase,  and  wmmenced  an  action  in  the  Queen's 
Bench  Division  to  recover  the  deposit.  The  defen- 
dants counter-claimed  for  specific  performance  of 
the  agreement,  and  applied  to  have  the  action 
transferred  to  the  Chancery  Division. 

Held,  that,  as  the  counter-claim  fas  admittedly  a 
bond  fide  one,  and  as  the  Chancery  Division 
alona  had  the  requisite  machinery  for  giving  the 
relief  claimed,  the  action  ought  to  be  transferred 
to  that  division. 

This  was  an  appeal  from  chambers. 

The  defendants  agreed  to  sell  certain  land  at 
Bamet  to  the  plaintiffs  for  21,0OOZ.  and  the  plain- 
tiffs paid  thetn  a  deposit  of  500^  A  dispute 
having  arisen  in  connection  with  the  defendants' 
title  to  the  land,  the  plaintiffs  refused  to  can^ 
out  the  purchase,  and  brought  an  action  in  this 
division  to  recover  the  500J.  deposit.  The  defen- 
dants counter-claimed  for  specific  performance  of 
the  agreement,  and  took  out  a  summons  to  have 
the  action  transferred  to  the  Chancery  Divi- 
sion under  Order  XLIX.,  r.  3.  Smith,  J.,  at 
chambers,  refused  the  application  on  the  g^ond 
that  the  Queen's  Bench  Division  had  the  requisite 
machinery  for  giving  the  relief  claimed. 

The  defendants  appealed. 

Order  XLIX.,  r.  3: 

Any  oaoM  or  matter  may,  at  any  stajce,  ho  tmiaferred 
ftom  one  divisibn  to  another  by  an  order  made  by  the 
oonrt  or  any  jndape  of  the  division  to  which  the  ranee  or 
matter  is  assigned.  Provided  that  no  snoh  transfer  shall 
be  made  withont  the  consent  of  the  president  of  tiha 
division  to  which  the  cause  or  qaitter  is  proposed  to  be 
transferred. 

Leeke  for  the  defendants. — This  counter-claim 
is  a  bond  fide  one,  and  hence  the  Chancery 
Division  is  the  division  in  which  the  case 
ought  to  be  tried.  There  is  the  requisite  machi- 
nery there  for  settling  this  question,  which  this 
division  does  not  possess.  Orders  for  transfer 
have  been  made  in  cases  similar  to  the  present 
upon  the  above  ground : 

HiUman  v.  Mayhevi,  34  L.  T.  B«p.  N.  S.  256 ;  1  Ex. 

Div.  182 ! 
HMovoay  t.  York,  2.  Ex.  Div.  333 ; 
Holmes  v.  Barmy,  35  L.  T.  Bep.  K.  8.  600. 

In  the  case  of  Storey  v.  Waddle  (4  Q.  B.  Div.  289) 
the  Court  refused  to  make  the  transfer,  but  in  that 
case  the  counter-claim  for  specific  performance 
was  in  respect  of  a  different  piece  of  land  from 
that  in  respect  of  which  the  plaintiff  made  his 
claim.  James,  L.  J.  there  said :  "  If  such  a  trans- 
fer as  this  were  allowed,  any  defendant  might  put 
in  a  counter-claim  for  the  specific  performance  of 
some  agreement,  and  then  apply  for  a  transfer, 
and  thus  everything  might,  at  the  will  of  the 
defendant,  be  brought  into  the  Chancery  Division." 
That  case,  therefore,  was  decided  upon  a  ground 
not  applicable  to  the  present  case,  and  as  a  claim 

(a)  Beported  b;  \V.  P.  EvKBHl,Kr,  Esq.,  Barrlater-RULaw. 
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for  specific  performance  of  a  contract  between  a 
vendor  and  purchaser  of  real  estate  is,  by  sect.  34 
of  the  Judicature  Act  1875,  specially  assigned  to 
the  Chancery  Division,  this  action  ought  to  be 
transferred  there. 

Blakealfy  for  the  plaintiffs. — It  is  admitted  tlmt 
this  counter-claim  is  a  perfectly  bond  fide  one,  and 
if  the  defendants  had  commenced  their  action  first 
the  whole  matter  would  have  gone  into  the  Chan- 
cery Division.  But,  as  the  plaintiffs  have  com- 
menced their  action  first,  and  this'is  a  claim  proper 
to  be  tried  in  the  Common  Law  Division,  the 
court  ought  not  to  interfere  in  the  matter.  There 
is  a  counter-claim  bj-  the  vendor  for  specific  per- 
formance of  the  contract,  which  in  reality  is  merely 
to  recover  the  agreed  purchase  money,  and  the 
only  question  in  disjmte  is  whether  the  defendants 
can  give  the  plaintiff"  a  good  title  to  the  land  in 
ouestion.  That  point  can  be  decided  as  well  in 
this  court  as  in  the  Court  of  Chancery.  No  pecu- 
liar machinery  is  needed  to  settle  this  qnestion, 
and  so  no  case  for  a  transfer  has  been  made  out. 
[Lopes,  J. — The  moment  you  admit  that  the 
counter-claim  is  a  bond  fide  one,  it  seems  to  me 
that  you  are  out  of  court.  Is  not  the  question  of 
specific  performance  the  governing  question  ?  It 
will  determine  everything.] 

PoLi/jCK,  B. — In  this  case  the  question  for  our 
consideration  is  a  very  short  one.  It  is  an  action 
by  the  vendee  of  certain  real  property  for  the 
return  of  the  dejwsit.  Now  this  claim  taken  by 
itself  is  a  claim  fit  to  l>e  tried  in  the  common  law 
courts,  and  not  the  leas  so  becnuso  it  may  involve 
a  question  of  title,  and  it  would  be  no  reason  for 
transferring  the  claim  to  the  Chancery  Division 
to  say  that  that  division  is  more  conversant  with 
questions  relating  to  title  to  real  property  than 
the  Queen's  Bench  Division.  But  then  the  defen- 
dants counter-claim  in  this  action,  not  for  damages 
for  the  non-completion  of  the  contract  of  sale,  but 
tor  specific  performance  of  the  contract.  It  is 
conceded  that  if  the  defendants  had  brought  their 
action  for  specific  performance  fir.st,  it  must  have 
Ijeen  commenced  in  the  Chancery  Divi.sion.  It  is 
also  conceded  that  the  counter-claim  here  is  a 
prfectly  bond  fide  one.  If  my  brother  Smith 
nad  decided  this  question  on  the  ground  that  the 
counter-claim  was  not  a  baud  fide  claim,  that 
would  be  quite  another  matter.  But  he  did  not 
decide  the  case  upon  that  ground.  Now  Mr. 
Blakesley  admits  that  if  this  were  a  claim  by 
defendants  in  the  Chancery  Division  for  specific 
performance,  and  if  they  were  to  succeed,  the 
court  would  give  judgment  for  specific  perform- 
ance of  the  contract  subject  to  the  defendants 
making  out  their  title.  This  question  would  Ijo 
referred  to  chamljers  to  an  officer  of  the  court 
which  the  Queen's  Bench  Division  has  not  got. 
The  Chancery  Division,  on  ihe  other  hand,  is 
provided  with  such  an  ofiScer,  namely,  the  chief 
clerk,  and  this  is  what  the  judges  mean  when 
they  say  that  the  Chancery  Division  is  the  only 
one  that  has  the  requisite  "  machinery"  for  giving 
the  relief  asked.  For  this  reason  I  think  that  the 
Chancery  Division  is  the  projwr  division  to  hear 
this  case,  and  that  the  order  of  Smith,  J.  must  be 
reversed,  and  the  transfer  allowed. 

Lopes,  J. — I  am  entirely  of  the  same  opinion. 

Appi'd.l  allot  red. 

Solicitor  for  the  plaintiffs,  G.  Fletcher  Jones. 

Solicitors  for  the  defendants,  Mason  and  Trotter. 


Wednesday,  March  5. 

(Before  Day  and  Smith,  JJ.) 

Davies  r.  UsHEB.  (a) 

Bill  of  sale — "In  consideration  of  any  sum  tmder 
sol."— Bills  of  Sale  Art  (1878)  Amendment  Act 
1882  (45  4-  46  Vict.  c.  48),  s.  12. 

By  the  12th  section  of  the  Bills  of  Sale  Act  (1878) 
Amendment  Act  1882  (45  .J-  4<j  Vict.  e.  43)  it  is 
provided  that  every  bill  of  sale  made  or  given  in 
consideration  of  any  sum  under  30?.  shall  he 
void. 

D.  applied  to  U.  for  a  loan  of  15Z.,  offering  as 
security  a  hill  of  sale  on  his  .  farnitttre.  U. 
replied  that,  by  reason  of  a  neiv  lair,  he  could  not 
lend  less  tluin  301.,  but  that,  if  D.  had  sufficient 
furniture,  he  u-ould  lend  him  30/.  if  he  tvould 
agree  to  ]my  151.  on  demand  and  15Z.  by  instal- 
tnents.  D.  agreed  to  the  terms  and  gave  U.  a  bill 
of  sale  in  accordance  thereicith,  and  the  sum  of 
30?.,  the  consideration  ej;pi-esaed  to  be  paid  by  U. 
to  I),  on  the  execution  thereof,  was  so  paid  in  gold 
vithout  any  deduction.  Imyiediately  afterwards 
v.,  at  the  request  of  D..  demanded  payment  of  the 
Vol.  due  on  Je'iuand,  ivhieh  D.  jiaid  and  received 
a  receipt  for  it.  B.  having  made  default  in  the 
payment  of  the  instalments,  U.  seized  tinder  the 
bill  of  sale. 

Held,  on  special  ease  stated  hy  agreement  in  an 
action  by  D.  against  U.  for  damages  for  trespass, 
that  the  bill  of  sale  u-as  not  void  by  reason  of  the 
12lh  section  of  the  Bills  of  Sale  Act  "(1878)  Amend- 
ment Act  1882. 

This  was  a  special  case  stated  by  agreement 
lietween  the  jmrties  in  an  action  brought  by  John 
Griffiths  Davies  against  William  Usher  to  recover 
100?.  damages  for  trespass  upon  his  premises  and 
for  illegal  seizure  of  his  g^oods  and' chattels,  the 
opinion  of  the  court  being  sought  as  to  the  validity 
01  a  bill  of  sale  executed  under  the  circumstances 
therein  stated. 

The  facta  set  out  in  the  special  case  were,  so  far 
as  material,  as  follows : — 

The  plaintiff  was  a  joiner  and  builder,  carrying 
on  busmess  at  Swansea,  in  the  county  of  Gla- 
morgan, and  the  defendant  a  money-lender  and 
bill  discounter,  also  carrying  on  businesss  at 
Swansea. 

The  plaintiff  in  July  1881  gave  the  defendant  a 
bill  of  sale  for  20?.  on  his  furniture,  which  has 
since  been  satisfied. 

On  the  22nd  Oct.  13S3  the  plaintiff  applied  to 
the  defendant  for  a  loan  of  15?.,  and  offered  as 
security  a  bill  of  sale  on  his  furniture,  when  the 
defendant  replied  that  he  could  not  lend  so  small 
a  sum  as  15?.  now  on  a  bill  of  sale,  as  a  new  law 
had  come  into  force,  and  he  could  not  lend  less 
than  30?. ;  but  if  the  ]>laintiff  had  sufficient  fur- 
niture he  would  lend  him  30?.,  if  he  agreed  to 
repay  15?.  on  demand  and  15?.  by  instalments. 
The  plaintiff  replied  that  he  did  not  want  as 
much  as  30?..  yet,  if  the  defendant  would  not  lend 
less  than  30?.,  he  would  borrow  that  amount,  and 
the  plaintiff  inquired  when  demand  would  be 
made  for  the  15?.  The  defendant  replied  that  he 
could  not  say  when  he  would  make  the  demand 
for  the  15?.,  perhaps  soon  after  the  loan  was 
granted,  perhaps  in  a  month,  and  perhap.*  not  for 
three  or  sis  months,  or  longer. 

The  plaintiff  having  agreed  upon  the  terms  of 
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the  loan,  the  defendant  took  an  inveutoi'y  of  the 
plaintiff's  furniture,  which  was  valued  at  401. 

On  the  said  22nd  Oct.  1883,  and  in  accordance 
with  the  arranpoment  already  made,  the  ]>laintiff 
gave  the  defendant  a  bill  of  sole. 

The  bill  of  sale,  a  copy  of  which  was  .set  out  in 
the  case,  was  in  the  form  prescribed  in  the  schedule 
to  the  Bills  of  Sale  Act  (1878)  Amendment  Act 
1882,  the  consideration  being  stated  as  'Ml.,  the 
rate  of  interest  as  67  per  cent,  per  annum  payable 
monthly,  and  the  clause  as  to  payment  being : 

And  the  grsntor  dotb  further  ajpree  and  declare  that 
he  will  duly  pay  to  thn  grantee  the  aforraaid  prinoipal 
nam,  together  with  the  interest  then  dne,  as  foUowa : 
151.  on  demand,  and  the  balance  by  equal  monthly  pay- 
ments of  21.  each,  payable  on  the  ^nd  day  of  each  and 
■eTezy  month,  commencing  on  the  22nd  Nov.  18S  3. 

The  sum  of  301.,  the  consideration  expressed  to 
be  paid  to  the  plaintiff  by  the  defendant  on  the 
execution  of  the  said  bill  of  sale,  was  so  paid  in 
gold  without  any  deduction,  and  the  plaintiff  put 
the  same  into  his  pocket. 

At  the  time  of  paying  the  said  sum  of  301.  to 
the  plaintiff,  a  card  showing  the  amount  of  the 
loan  and  the  terms  of  rcimyment  was  given  to  the 
plaintiff  by  the  defendant. 

After  the  plaintiff  received  the  said  sum  of  307., 
and  as  he  was  leaving  the  office  of  the  defendant, 
the  plaintiff  said  to  the  defendant,  "You  had 
better  demand  the  money  now  and  not  bother 
me  again  about  it,  as  I  don't  want  it  all."  The 
defendant  replied,  "  Very  well,  I  demand  payment 
of  151.  due  on  demand  in  accoi-dance  with  the  bill 
of  sale."  The  plaintiff  thereupon  paid  lof.  to  the 
defendant's  clerk,  and  at  the  same  time  handed 
the  defendant's  clerk  the  said  card,  and  he  then 
gave  a  receipt  for  the  same  to  the  plaintiff  on  the 
inside  of  the  said  card. 

The  plaintiff  made  default  in  payment  of  the 
instalments  due  under  the  said  bill  of  sale,  and 
on  the  8th  Jan.  1884  the  defendant  seized  and  took 
possession  under  the  powers  of  the  said  bill  of 
sale  of  the  goods  and  chattels  assigned  to  him  by 
the  said  bill  of  sale  for  the  balance  and  interest 
then  due,  which  said  goods  and  chattels  were  then 
upon  the  premises  of  and  iu  the  use  of  the  plain- 
tiff. 

On  the  11th  Jan.  1884  the  plaintiff  paid  under 
protest  to  the  defendant,  who  threatened  to  sell 
the  said  goods  and  chattels,  the  sum  then  due  for 
principal,  interest,  and  costs. 

On  the  12th  Jan.  1884  the  plaintiff  issued  his 
writ  of  summons  out  of  Her  Majesty's  High 
Court  of  Justice,  Queen's  Bench  Division,  against 
the  defendant,  to  recover  1007.  damages  for  tres- 
pass upon  his  premises,  20,  Rosehill-terrace,  Con- 
stitution Hill,  Swansea,  aforesaid,  and  for  an 
illegal  seizure  of  his  said  goods  and  chattels. 

The  plaintiff  contended  that  the  said  bill  of 
sale  was  void  under,  and  nothing  more  than  an 
evasion  of,  sect.  12  of  the  Bills  of  Sale  Act  (1878) 
Amendment  Act  1882. 

The  defendant  contended  that  the  said  bill  of 
sale  was  valid  and  good  at  law,  the  same  having 
been  given  for  a  sum  of  30Z.,  which  was  actually 
paid  to  and  remained  in  the  possession  and  under 
the  control  and  subject  to  the  disposition  of  the 
plaintiff. 

The  plaintiff  and  defendant  were  agreed  upon 
the  facts,  and  had  entered  into  an  agreement  to 
stay  the  action  and  to  state  a  special  case  for  the 
opinion  of  the  court. 


If  the  said  bill  of  sale  was  declared  void,  it  was 
agreed  that  a  sum  of  "Jo/.,  with  the  taxed  costs  of 
the  action,  should  be  paid  to  the  plaintiff,  andtliat 
judgment  should  be  entered  accordinglv;  and  if 
the  said  bill  of  sale  was  declared  valid,  judprment 
was  to  Ik?  entered  for  the  defendant  with  costs,  to 
be  taxed  and  paid  him  by  the  plaintiff,  the  opinion 
of  the  court  being  sought  as  to  the  validity  of  the 
bill  of  sale  on  the  fact.s  therein  stated. 

The  12th  section  of  the  Bills  of  Sale  Act  (1878) 
Amendment  Act  18.'j2  (45  &  4(j  Viet.  c.  43)  is  a.s 
follows : 

Every  bill  of  oale  made  or  given  in  consideration  ot 
any  sum  under  301.  shall  be  void. 

Fletcher  for  the  plaintiff. — This  bill  of  sale  in 
void,  being  clearly  an  evasion  of  the  12th  section 
of  the  Bills  of  Sale  Act  (1878)  Amendment  Act 
18S2.  [Day,  J. — To  make  it  an  evasion  yon  must 
show  an  underrtanding  Ijetween  the  jmrties  to 
defeat  the  Act.]  The  intention  of  the  parties 
was  to  borrow  and  lend  respectively  lo7..  and  not 
307.  The  7th  section  of  the  Act  provides  tliat 
personal  chattels  assigned  under  a  bill  cf  sal«» 
shall  not  Ix?  liable  to  lie  seized  or  taken  possession 
of  by  the  grantee  for  any  other  than  the  caiiscM 
therein  specified,  the  first  being  if  the  grantor 
sliall  make  default  in  payment  of  the  sum  or 
sums  of  money  thereby  secured  at  the  time 
therein  provided  for  psiymeut.  This  does  not  con- 
template a  pavment  on  demand.  [Day,  J. — Does 
not  Melvill-  v.  SfriiKier  ('<0  L.  T.  Rep.  X.  S.  5:51 ; 
12  Q.  B.  Div.  132)  disiio«e  of  this  point  ?]  The 
point  was  not  argued  tnere.  Further,  by  the  i>th 
section  a  bill  of  sale  made  or  given  by  way  of 
securit )•  for  the  payment  of  money  by  the  grantor 
thereof  shall  be  void  unle.ss  made  in  accordunct^ 
with  the  form  in  the  schedule  to  the  Act  annexed, 
and  the  schedule  obviously  does  not  contemplate  a 
payment  on  demand,  the  direction  in  italics  l)einff 
"  or  whatever  else  may  bo  the  stipulated  times  or 
time  of  payment."  Generally,  therefore,  this  bill  of 
sale  is  void  for  uncertainty  on  the  principle  of 
DaiU  V.  Bininii  (48  L.  T.'Rep.  N.  S.  4:5:5;  11 
Q.  B.  Div,  414),  for  no  creditor  of  the  grantor 
could  know  whether  the  sum  payable  on  demand 
Itad  been  already  demanded  and  paid,  or  still 
i-emained  due. 

Vpjohn.  for  the  defendant. — ^The  case  of  J/<*i» 
viUe  V.  t^tr!iiger  {iihi  sup.)  is  conclusive  tliat 
the  bill  of  sale  is  not  void  by  reason  of  the 
.157.  lieing  jiaY-able  on  demand.  Then,  even  su]>- 
fxising  it  wa.<  an  evasion  of  the  Act,  an  Act 
evaded  is  an  Act  not  broken,  and  the  tran.saction 
was  Inot  illegal.  In  liamsden  v.  Lnpfoii  (21» 
L.  T.  Rep.  X.  S.  510;  L.  Rep.  9  Q.  B.  17) 
Coleridge.  C.J.  lays  down  this  principle  dis- 
tinctly. '■  Here,"  he  says,  '•  we  have  a  bill  of  sale, 
perfectly  good  on  its  face,  registered  in  good  time, 
and  the  words  therefore  of  the  Act  of  Parliament 
have  been  complied  with.  But  it  is  said,  never- 
theless, that  the  mischief  intended  to  be  prevented 
by  the  Act  of  Parliament  has  not  been  preventeil. 
and  that,  therefore,  this  bill  of  sale  is  void,  and 
that  the  registration  of  it  is  of  no  avail.  If  the 
terms  of  the  Act  of  Parliament  had  been  contra- 
vened, 1  can  perfectly  understand  that  any 
arrangement  intended  in  contravention  of  the  Act 
of  Parliament  would  bo  illegal ;  hut  if  the  terms 
of  the  Act  of  Parliament  have  been  observe*!,  all 
we  can  say  is,  that  if  transactions  of  this  kind, 
not  forbidden  by  the  Act    of    Parliament,  are 
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nevertheless  thought  by  Parliament  to  be  contrary 
to  pnblic  policy,  they  must  pass  an  Act  making 
sncn  thingB  illegal.  Lord  Selborne  also,  in 
2Incbefh  V.  Ashley  (30  L.  T.  Rep.  N.  S.  310,  313 ; 
L.  Hep.  2  H.  L.  Sc.  3o9),  says  equally  clearly  :  "  I 
cannot  but  think  that  their  Lordships  may  have 
lost  sight  of  a  distinction  which  exists  between 
the  evasion  of  an  Act  of  Parliament  passed  in 
derogation  or  restriction  of  the  legal  rights  and 
liberties  of  the  subject,  and  the  evasion  of  an  Act 
which  confers,  for  public  purposes,  powers  that 
would  not  otherwise  exist.  It  has  been  said,  in 
this  House  and  elsewhere,  with  regard  to  the  Mort- 
main Acts  and  others  of  that  kind,  which  restrict 
previously  eiisting  legal  powers,  that  a  man  is  at 
iiljerty  to  evade  them  by  keeping  outside  of 
them."  There  is  nothing  therefore  illegal  in  the 
evasion  of  this  Act,  the  courts  having  definitely 
refused  to  interfere  in  the  case  of  the  old  Bills  of 
^^ale  Act  (Bamsden  v.  Liipton  (ubi  gup.).  Here, 
however,  there  was  no  evasion,  since  it  was  com- 
petent for  the  plaintiff  to  have  left  the  ofiBce 
with  the  301.,  and  the  defendant  to  his  remedy. 

Fletcher  in  reply. 

D.vY,  J. — I  think  that  the  defendant  is  entitled 
to  judgment  on  the  facts  stated  in  the  special 
case,  for  I  do  not  see  there  anything  justifying  ns 
in  saying  that  the  whole  transaction  was  a  sham. 
It  may  have  been  a  sham,  but  on  the  other  hand 
it  may  not  have  been  so.  It  may  have  been  that 
the  money-lender  did  not  wish  to  have  30i.  out  at 
stake  at  once,  and  so  wished  to  have  reasonable 
security,  and  with  this  view  desired  to  lend  a 
j)art  on  demand,  so  that  if  he  saw  that  the  money 
-w-os  at  risk  he  could  call  that  part  in  at  once. 
Then  again  it  is  not  the  money-lender  who 
BTiggests  to  the  borrower  that  the  16/.  lent  on 
demand  should  be  returned  at  once,  but  the 
T)orrower  who  suggests  it  to  the  money-lender. 
"  You  had  better,"  he  said,  "  demand  the  money 
t>ow,  and  not  bother  me  again  about  it,  as  I  don't 
-want  it  aU."  How  can  I  then,  on  the  facts  stated 
ill  this  special  case,  infer  that  this  is  a  sham  P  I 
cannot  say  so,  because  on  the  facts  before  me  I 
am  not  satisfied  but  that  the  whole  transaction 
%vas  perfectly  bond  fide.  I  see  nothing  to  con- 
vince me  that  the  consideration  given  for  this  bill 
<>f  sale  was  under  30/.,  and  I  think,  therefore,  that 
the  objection  to  its  validity  founded  on  the  9th 
•section  of  the  Bills  of  Sale  Act  1882  falls  through, 
and  that  the  defendant  is  entitled  to  judgment. 

Smith,  J. — This  is  an  action  brought  by  the 
jilaintifE  against  a  monev-lender  to  recover 
damages  for  trespass,  the.  defendant  having,  as 
he  alleges,  unlawfully  seized  his  goods.  The 
defendant  says  that  the  seizure  was  justified 
Tinder  a  bill  of  sale  granted  to  him  by  the  plaintiff, 
which  bill  of  sale  the  plaintiff,  on  the  other  hand, 
contends  is  void  under  the  9th  section  of  the  Bills 
of  Sale  Act  (1878)  Amendment  Act  lf^2,  because 
the  consideration  in  respect  of  which  it  was 
granted  was  less  than  30Z.  This  is  the  way  the 
ca.se  arises,  but  for  the  defendant  to  succeed  in 
establishing  his  contention  he  must  necessarily 
get  rid  of  the  facts  stated  in  the  special  case,  and 
I  do  not  see  how  he  is  to  get  rid  of  them.  We 
are  necessarily  asked  to  say  that  the  consideration 
given  was  less  than  30/.,  the  real  jwint  being 
whether  the  bill  of  .lale  was  given  in  considera- 
tion of  15/.  or  of  30/.  Did  the  plaintiff  receive 
a  loan  of  15/.  or  a  loan  of  30/  ?  would  have  been 


the  question  for  a  jury,  and  if  this  case  had  Ijcen 
tried  by  a  jury  the  plaintiff  might  have  said  a 
great  deal  as  to  whether  the  facts  set  out  on  the- 
Bjiccial  case  were  the  existing  facts  or  not,  but  w» 
are  not  at  liberty  to  deal  with  the  facts  in  this 
way,  and  on  looking  at  the  special  case  I  find 
that  the  facts  were  those.  In  the  first  place,  the 
plaintiff  applied  for  a  loan  of  15/.,  and  the  money- 
lender then  told  him  that  he  could  not  lend  so 
small  a  sum  as  15/.  on  a  bill  of  sale,  as  a  new.  law 
had  come  into  force,  and  he  could  not  lend  less 
than  30/.,  and  offered  to  lend  him  30/.  if  he  would 
agree  to  pay  15/.  on  demand,  whereupon  a  bill  of 
sale  is  drawn,  and  the  sum  of  30/.  was  handed 
over,  and  then  next  the  borrower,  not  the  lender, 
after  having  the  30/.  in  his  pocket  for  some  period 
of  time,  as  ho  is  leaving  the  office,  says, "  You  had 
bettor  demand  the  money  now,  and  not  bother  me 
again  about  it,  as  I  don't  want  it  all,"  and  there- 
upon the  demand  is  made,  and  the  1-5/.  repaid. 
J>ow  it  is  quite  natural  that  the  borrower  should 
not  wish  to  pay  67  per  cent,  on  money  that  he 
did  not  want,  and  that  he  should  therefore  ask 
the  lender  to  demand  it  at  once;  and, taking- 
these  facts  as  they  are  stated,  we  cannot  say  that 
the  proper  inference  from  them  is  that  all  this 
was  a  sham.  If  this  case  had  gone  to  a  jury  they 
could  have  said  so,  but  it  is  impossible  for  us  to 
do  it.  Therefore  I  do  not  think  that  this  bill  of 
sale  was  given  for  a  consideration  less  tKan  30/., 
for  the  lender  did  in  fact  lend  30/.,  and  I  think, 
therefore,  that  judgment  must  in  this  case  be 
entered  for  the  defendant. 

Solicitor  for  the  plaintiff,  H.  B.  Henderson. 

Solicitor  for  the  defendant,  Howell  Thomas. 


Monday,  March  31. 
(Before  Ma-nisty  and  Willi.^ms,  JJ.) 

WlLKIS.SOJf   AND  OTHEaS  V.   COLLYER.  («) 

Local  government — Landlord  and  tenant — Cove- 
nant fo  pay  "  all  rates,  taxes,  and  assessments 
payahlc  in  respect  of  tlte  premises  during  the 
tenanei/'' — Apportionm,ent  of  expense  of  pavinfj 
street — Metropolis  Local  Management  Act  1855 
(18  cV  19  Fid.  c.  120) — Meiropoiis  Local  Manage- 
inout  Acts  Amendment  Act  1862  (25  ^  26  Vict, 
c.  102). 

By  the  9t>th  section  of  the  Metropolis  Ijocal  Manage- 
ment Acts  Amendment  Act  1862  (25^-26  Viet, 
c.  102)  if  is  enacted  that  it  sliall  be  lawful  for  any 
resiry  at  their  discretion  to  require  the  payment 
of  any  costs  or  expenses  ^chieh  the  owner  of  any 
preinises  may  be  liable  to  pay  under  the  Metro- 
polis Local  JlanagcTnent  Act  1855  (18  ^- 19  Vict, 
c.  120),  or  that  Act,  either  from  tlie  owner  or  from, 
any  person  who  then  or  at  a,iy  tim^e  thereafter 
(icciipirs  such  premises  .  .  .  and  tlte  owner 
shall  allow  such  occupier  to  deduct  tlie  sums  of 
money  v:hich  he  so  pays  out  of  tlie  rent  becoming 
due  in  rospect  of  the  said  premises  .  .  .  prot 
vided  (ilwoys  that  no  such  occupier  shall  be 
required  to  pay  any  further  sum  than  the  amomii 
of  rent  for  the  time  being  due  from  him  .  .  . 
provided  also  that  nothing  therein  contained  shall 
be  taken  to  affect  any  contract  made  or  to  be  made 
between  any  ovner  and  occupier  of  any  house, 
building  or  other  property  whereof  it  is  or  may 
be  agreed  that  tlie  occupier  sluMpay  and  discharge 

(a)  B(Torteil  by  J.  SuiTn,  Eaq.,  BartlsteMit-Lair. 
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all  rates,  dues,  and   »um»   of  money  pai/ahle 
in  respect  of  such  house,  building,  or  other  pro- 
perty, or  to  affect  any  contract  wlwisoever  between 
landlord  anJ,  tenant. 
By  an  agreement  for  the  lease  of  a  house  situate 
within  the  operation  of   the  Metropolis    Local 
Maiiagement  Acts  1855  and  1862,  a  feriant  agreed 
"to pay  all  rates,  taxes,  and  assessments  payable 
in  reject  of  the  premises  during  the  tenancy 
(except  land  taje  and  the    landlord's  property 
toJt).       The  vestry  liaving  during    the  tenancy 
paved  the  street  in  which  the  house  was  situate, 
the  oxcner  was  compelled,  under  the  96th  section 
of  the  Metropolis  Local  Management  Acts  Amend- 
ment Act  1862  (25  ^  26  Vict.  c.  102),  to  pay  the 
ainount  of  the  ejepenses  of  such  pacing  appor- 
tioned in  respect  of  the  house. 
Seld,  in  an  action  by  him  against  the  tenant  to 
recover  the  amount  so  paid,  that  such  amount 
ica»  not  "  a  rate,  ta-x,  or  assessment  payable  in 
respect  of  the  premises"  within  the  meaning  of 
the  agreement. 
This  was  a  motion  on  the  part  of  the  plaintiffs 
under  Order  XXXII.,  r.  6,  applying  for  judgment 
in  the  action  on  the  admissions  of  fact  contained 
in  the  defendant's  statement  of  defenre. 

The  action  was  brought  by  Alfred  Ayscough 
Wilkinson,  Walter  Moacock  Wilkinson,  and  Josiah 
Wilkinson  the  younger,  against  James  William 
Collycr,'  the  plaintiffs'  statement  of  claim  being 
as  follows : 

The  plaintiffs'  olaim  ia  ai  landlord!  of  %  honae  knoim 
as  Gothio  Lodge,  Byo  Hill  Park,  Feckham,  &trnej, 
asainst  the  defendant,  as  tenant  thereof  nnder  them,  for 
261.  17<.  The  defendant  by  an  agreement  for  leaae  of 
the  said  honae,  dated  23rd  Oot.  1883,  and  made  between 
t^  plaintlfFa  and  the  defendanta,  a^eed  to  pay  all  latea, 
tazea,  and  anBeaamenta  payable  in  reapeotof  tiie  (te- 
miaea  during  the  tenancy  (except  land  tax  and  the  laad- 
lord'a  property  tu).  The  snm  claimed  ia  the  amonnt 
apportioned  by  the  Testiy  of  St.  Oilea,  Camber- 
well,  m  respect  of  the  said  premirea,  of  the  expense  of 
paving  the  aaid  street  called  Bye  Hill  Park.  The  plai-i- 
tiffa  applied  to  the^  defendant  to  pay  thia  sum,  but  he 
lefaaed,  and  the  plaintiffs  were  compelled  to  pay,  and  did 
pay,  the  aaid  ram. 

Faiticnlara. 
1884       ( '^™'""'^  P^'i  ^  ^B  yestry  of  St. 
~,_j  kLk    \     Gilea,    Camberwell,    towards 
.ara  i(  eo.  ^    ^^^^  ^,  paving  as  per  reoeipt . . .  .£2017    0 

The  defendant's  statement  of  de  ence  was : 

The  defendant  admits  the  several  allegations  of  faot 
in  the  statement  of  claim,  and  says  that  the  agreement 
for  leaae  of  23rd  Oot.  1883  was  for  a  tenancy  of  the  pre- 
miaea  therein  comprised  for  three  years  at  the  yearly  rent 
of  381. 

The  defendant  says  that  nnder  the  UetropoUs  Manage- 
ment Acta  1855  and  1862  (18  &.  19  Vict.  o.  120  and  25 
&  26  Viot.  o.  102),  the  amonnt  apportioned  in  respect  of 
the  said  premises  of  the  expense  of  paving  the  said 
street  is  payable  by  the  plaintiffa  as  the  owners  of  the 
■aid  premises,  and  denies  that  nnder  the  said  agreement 
or  ot&rwise  he  has  contracted  or  agreed  to  repay  them 
the  amonnt  paid  by  them. 

The  plaintiffs  thereupon  moved  for  judgment 
for  the  amount  claimed  by  them  on  the  Amis- 
sions by  the  defendant  in  his  defence  of  the  facts 
alleged  in  the  plaintiffs'  statement  of  claim,  and 
this  was  the  motion  which  now  came  on  for 
hearing. 

The  105th  section  of  the  Metropolis  Local 
Management  Act  1855  (18  &  19  Vict.  120)  is : 

In  case  the  owners  of  the  hooses  forming  the  greater 

£art  of  any  new  street  laid  ont  or  made,  or  hereafter  to 
» laid  out  or  made,  which  is  not  paved  to  tiie  satisfac- 
tion of  the  vestry  or  district  board  of  the  pariah  or  dia- 


triot  in  which  snch  street  is  sitnato,  be  desirons  of  having 
the  same  paved,  as  hereinafter  mentioned,  then  and  in 
either  of  such  coses  snch  veatry  or  board  thsll  well  and 
Boffioiently  pave  the  same,  either  thronghont  thewhola 
breadth  of  the  carriageway  and  footpaths  thereof,  or  any 
part  of  snch  breadth,  and  from  time  to  time  keep  anali 
pavement  in  good  and  snfficient  repair ;  and  the  owners 
of  the  honsRS  forming  snch  street  aball,  on  denund,  pay 
to  snch  veatry  or  board  the  amonnt  of  the  estimated 
expenses  of  providing  and  laying  snch  pavement  (snch 
amount  to  be  determined  by  the  snrveyor  for  the  time 
being  of  the  vestry  or  board),  and  in  case  snoh  estimated 
expenses  exceed  the  actual  expenses  of  snoh  pavinfr,  then 
the  difference  between  snch  estimated  and  snch  aetnal 
expenses  shall  be  repaid  hy  the  said  vestry  or  board  to 
the  owners  of  houses  by  whom  the  said  sum  of  money  hM 
been  paid ;  and  in  case  tha  aaid  estimated  expenses  be 
less  than  the  actual  expenses  of  such  pavinx,  then  the 
owners  of  the  said  honsea  shall,  on  demand,  pay  to  the 
■aid  veatry  or  board  snoh  further  enm  of  mosey  as, 
together  with  the  aam  already  paid,  amoonts  to  snoh 
actual  expenses. 

The  96th  section  of  the  Metropolis  Local 
Management  Acts  Amendment  Act  1862  (25  k  26 
Vict.  c.  102)  is  as  follows : 

96.  The  217th.  218th,  and  219th  sections  of  the  fintiy- 
recited  Act,  the  Metropolis  Local  Management  Act 
(18  A  19  Vict.  c.  120)  are  hereby  repealed,  and  in  liea 
thereof  be  it  enacted,  that  it  ehall  be  lawful  for  any 
vestry  or  district  board,  at  their  diaoretion,  to  require 
the  payment  of  any  costs  or  expenses  which  the  owner  of 
any  premises  ma^  he  liable  to  pay  nnder  the  said  reoitad 
Act  or  thia  Act  either  from  the  owner  or  from  any  petaos 
who  then  or  at  any  time  thereafter  occupies  and  pre- 
mises, and  snoh  owner  or  occupier  shall  be  liable  to  pay 
the  same,  and  the  same  shall  be  recovered  in  manner 
anthoriaed  by  the  recited  Act  and  thia  Act ;  and  the 
owner  shall  allow  snoh  occupier  to  deduct  the  sums  of 
money  which  he  so  pays  out  of  the  rent  from  time  to 
time  becoming  due  in  respect  of  the  said  premises  as  if 
the  same  had  been  actually  paid  to  snch  owner  as  part  of 
such  rent :  Provided  always,  that  no  snoh  occupier  shall 
be  reqniired  to  pay  any  further  sum  than  the  amonnt  of 
rent  for  the  time  being  due  from  him,  or  which, 
after  anoh  demand  of  anoh  coats  or  expenses  from  snoh 
occupier,  and  after  notice  not  to  pay  his  landlord  any 
rent  without  first  deducting  the  amount  of  such  coats  or 
expenses,  becomes  payable  by  such  oocupier,  unless  ha 
refuse,  on  application  being  made  to  him  for  that 
purpose  b^  or  on  behalf  of  the  vestiy  or  district  bcaid, 
truly  to  diacloae  the  amonnt  of  his  rent,  and  the  name 
and  addreas  of  the  person  to  whom  snoh  reut  is  pavaUe ; 
bat  the  burden  of  proof  that  the  sum  demanded  from 
any  snoh  oocupier  is  greater  than  the  rent  due  hy  him  at 
the  time  of  such  notice,  or  which  has  aince  accrued,  shall 
lie  upon  such  occupier:  Provided  also,  that  nothing 
herein  contained  shall  be  taken  to  affeot  any  contnst 
made  or  to  be  made  between  any  owner  and  occupier  of 
any  house,  building,  or  other  property  whereof  it  i^  or 
may  be  agreed  that  the  occupier  shall  pay  and  discharge 
all  rates,  dues,  and  sums  of  money  payable  in  respect  of 
snoh  house,  building,  or  other  property,  or  to  affeot  any 
contract  whatsoever  between  landlord  and  tenant. 

A.  r.  Lawrence  for  the  plaintiffs. — The  Metro- 
politan Management  Acts  1855  and  1862  (18  &  H' 
Vict.  c.  120,  8.  105,  and  25  &  26  Vict.  c.  102,  s.  96), 
it  is  admitted,  cast  upon  the  owners  of  property 
the  duty  of  repaying  to  the  vestry  the  sums  spent 
on  paving  the  streets  in  which  their  property  is 
situate,  but  the  words  of  the  agreement  for  the 
lease  in  this  case  throw  that  duty  upon  the 
tenant,  and  the  plaintiffs  arc  therefore  entitled  to 
recover  this  amount  from  him.  The  defendant 
has  agreed  to  {my  "  all  rates,  taxes,  and  assess- 
ments payable  in  respect  of  the  premises  during 
his  tenancv,"  and  this  sum  is  clearly  an  assess- 
ment payable  in  respect  of  the  premises  during 
his  tenancy.  No  valid  distinction  can  be  drawn 
between  this  case  and  that  of  Thompson  v.  Imv- 
worth  (17  L.  T.  Rep.  N.  S.  507;  L.  Rep.  .3  C.  P. 
149,  491),  in  which  the  lessee,  liaving  covenanted 
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by  indentare  of  lease  that  he  would,  during  the 
continnance  of  the  term,  pay  and  discharge  "  all 
taxes,  rates,  duties,  and  assessments  whatsoever 
which  during  the  continnance  ^  of  the  demise 
should  be  taxed,  assessed,  or  imposed  on  the 
tenant  or  landlord  of  the  premises  demised  in 
respect  thereof,"  and  the  vestry  of  the  parish 
having,  under  the  provisions  of  the  Metropolis 
Management  Acts,  paved  the  street  upon  which 
the  demised  premises  abutted,  it  was  held  that 
the  sum  assessed  by  them  as  payable  by  the 
owner  as  his  proportion  of  the  estimated  expenses 
was  a  "  duty  "  or  "  assessment "  assessed  or  im- 
posed upon  the  owner  in  respect  of  the  premises 
within  the  covenant.  It  is  true  that  in  Allum 
and  anotlier  v.  Dickinson  (47  L.  T.  Rep.  N.  S. 
493;  9  Q.  B.  Div.  632),  which  is  the  latest  case  of 
the  kind,  it  was  held  that  the  proportion  of  the 
expense  of  paving  the  street  assessed  upon  the 
demised  house  was  not  payable  bv  the  tenant 
under  his  covenant,  but  the  words  of  the  covenant 
in  that  case  are  not  analogous  to  the  present, 
being  "  and  also  will  pay  the  sewers  and  main 
drainage  rates,  tithe  rentcharges,  board  of 
health,  metropolitan,  and  other  ditstrict  rates  and 
assessments  which,  whether  parliamentary, 
parochial,  or  otherwise,  now  arc  or  at  any  time 
during  the  said  term  shall  be,  taxed,  rated, 
charged,  assessed,  or  imposed  upon  the  said 
demised  premises  or  any  part  thereof,  or  upon  or 
payable  by  the  occupier  or  tenant  in  respect 
thereof  (except  the  property  or  income  tax)."  In 
Tid»tceU  V.  WhitwoHh  (16  L.  T.  Rep.  N.  S.  574; 
L.  Bep.  2  C.  P.  326)  the  court  were  clearly  pressed 
by  the  form  of  the  covenant  there,  which  was 
"  pay  and  discbarge  all  taxes,  rates,  assessments, 
and  impositions  whatsoever  (except  property  tax) 
whica  during  the  term  should  become  payable  in 
respect  of  the  demised  premises,"  and  were 
driven  to  base  their  decision  on  another  ground, 
namely,  that  the  payment  in  that  case  was  in 
respecib  of  the  breach  of  a  duty  imposed  upon 
him,  he  having  been  required  by  the  proper 
authority  to  do  the  work  himself,  and  navmg 
neglected  to  do  so,  whereupon  they  under  parlia- 
mentary powers  did  the  work  themselves,  and 
assessed  upon  him  his  due  proportion  of  the 
expense.  In  Budd  v.  Marihall  (42  L.  T.  Rep. 
N.  8.  149,  793 ;  6  C.  P.  481)  it  was  held  tliat, 
under  a  covenant  to  "  bear,  pay,  and  discharge 
the  land  tax  (if  any),  sewers  rate,  borough  rate, 
improvement  rate,  tithes,  and  tithe  rentcharge 
in  lien  of  tithes,  and  all  other  taxes,  rates,  duties, 
and  assessments  whatsoever,  whether  parliamen- 
tary, parochial,  or  etherwise,  which  then  were,  or 
which  at  any  time  or  times  thereafter  during  the 
said  term,  should  be  taxed,  charged,  rated, 
assessed,  or  imposed  on  the  said  premises  or  any 
part  thereof,"  an  action  was  maintainable  by  the 
lessor  to  recover  from  the  lessee  the  cost  of  works 
necessary  to  amend  defective  drainage,  so  as  to 
abate  a  nuisance  in  accordance  with  the  require- 
ment of  the  local  sanitary  authority.  [Williams. 
J. — Did  not  that  case  turn  upon  the  word 
"  duty  ?  "J  The  sum  at  issue  in  the  present  case 
is  clearly  rather  an  "  assessment  "  than  a  duty." 
In  Hartley  v.  Hudton  (4  C.  P.  Div.  367),  again,  the 
covenant  being  to  pay  "  all  rates,  taxes,  charges, 
•  and  assessments  whatsoever  which  now  are  or 
may  be  charged  or  assessed  upon  the  said  pre- 
mises, or  any  part  thereof,  or  upon  any  person  or 
persons  in  respect  thereof,"  it  was  held  that  the 


expense  of  sewering,  levelling,  and  paving  the 
street  was  a  charge  from  which  by  his  covenant 
the  lessee  undertook  to  relieve  the  lessor.  On  the 
authority  of  these  two  cases  and  of  Thompson  v. 
Lapworth  (itbi  eap.)  the  plaintiffs  are  entitled  to 
succeed. 

S.  Terrell  for  the  defendant. — The  material 
word  "  duty,"  which  is  not  in  the  agreement  in 
this  case,  is  to  be  found  both  in  Thompson  v. 
Lapworth  {ubi  sup.)  and  Budd  v.  Marshall  {tibi 
sup.),  and  the  decision  in  both  cases  is  founded  on 
that  word.  In  the  same  way  the  general  word 
"  charge  "  is  inserted  in  the  covenant  in  Hartley 
V.  Hudson  (ubi  sup.).  The  statute  imposes  on  the 
landlord  the  duty  of  paying  for  these  improve- 
ments, and  gives  the  tenant,  if  he  pays  it,  the 
right  to  recover  it  from  him.  There  is  nothing 
in  this  covenant  to  change  the  stitutory  position 
of  the  parties.  Besides,  on  the  authority  of 
Tidsivell  V.  Whit  worth  (ubi  sup.)  and  Allum  v. 
Dickinson  (ubi  sup.),  the  defendant  is  clearly  not 
liable  to  the  p^vment  of  this  charge.  In  Hartley 
V.  Hudson  (ubi  sup.)  Lindley,  J.  says  without 
hesitation  in  his  judgment :  "  The  question  here  is 
upon  the  construotfion  of  the  covenants  in  the 
lease.  The  expense  of  paving,  &c.  can  scarcely 
be  said  to  be  a  rate,  tax,  or  assessment,  and  hence 
it  only  remains  to  consider  whether  it  was  a 
charge;"  and  this  case  therefore  is  also  in  favour 
of  the  defendant. 

Laurence  in  reply. — Tlie  decision  in  Hartley  v. 
Hudson  (ubi  sup.)  did  not  turn  upon  the  word 
"  duties  "  only. '  Both  that  case  and  the  case  of 
Payne  v.  Biirridge  (12  M.  &  W.  727),  which  it  fol- 
lowed, turned  upon  the  word  "assessments." 
Willes.  J.,  in  his  judgment  in  Thoinpsnii  v.  Lap- 
n-mih,  savs  (17  L.  T.  Rep.  JiT.  S.  SOS ;  L.  Rep.  3  C.  P. 
158),  "  the  word  '  assessments '  occurs  in  this 
lease,"  obviously  relying  upon  that  word.  In  Payne 
V.  Burridge  also,  the  Lord  Chief  Baron  saj-s  (12 
M.  &  W.  729),  "  It  cannot  be  doubted  that  the 
charge  in  question  is  an  assessment  or  pajTnent 
which,  according  to  the  terms  of  his  contract, 
is  to  be  borne  by  the  tenant."  [Willi.\m8,  J. — 
You  have  to  show  that  it  was  the  intention 
of  the  tenant  when  he  entered  into  this  agree- 
ment to  take  upon  himself  this  unlikely  burden, 
which  might  jjossibly  amount  to  four  or  five 
times  his  rent.]  The  answer  to  that  is  sum- 
marised by  Bramwell,  L.J.  in  Bndd  v.  Marshall 
(42  L.  T.  Rep.  N.  S.  793 ;  5  C.  P,  486).  He  there 
says:  "  Willes,  J.,  in  Thompson  v.  Lapwoiih,  spoke 
of  the  argument  as  captivating,  that  it  was  an 
injustice  to  the  tenant,  who  has  only  a  limited 
interest,  to  be  compelled  to  bear  the  whole 
expense  for  his  landlord's  benefit;  but  the  answer 
is,  that  under  a  lease  for  ninety-nine  years  the 
tenant  would  gain  substantially  the  whole  benefit." 
It  is  impossible  for  the  court  to  base  its  decision 
on  the  length  of  the  lease,  and  on  considerations 
of  which  party  is  to  get  the  most  benefit  from  the 
money  )mid,  since  what  is  fair  in  one  case  would 
be  a  hardship  in  another,  and  it  docs  not  appear 
but  that  the  house  was  let  at  a  reduced  rate  to 
allow  for  these  charges. 

Maxisty,  J. — This  case  is  not  fi'ce  from  diflS- 
culty  owing  to  the  numerous  decisions  called  to 
our  attention ;  but  when  the  facts  of  these  cases 
and  of  the  present  arc  once  kucwn.  the  difiiculty 
to  a  great  extent  disappears.  The  plaintiffs* 
claim  is  as  landlords  of  a  house  known  as  Gothic 
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Lodge,  Rye  Hill  Park,  Peckfaam,  leased  to  the 
defendant  for  three  years  from  the  23rd  Oct. 
1883,  at  a  rent  of  3Sl.,  and  by  the  agreement  the 
tenant  agrees  to  pay  "  all  rates,  taxes,  and  assess- 
ments payable  in  respect  of  the  premises  during 
the  tenancy  (except  land  tax  and  the  landlord's 
property  tax),"  the  words  being  different  from 
those  nsed  in  any  of  the  cases  cited.  The  claim  is 
for  261. 17».,  being  the  amount  apportioned  by  the 
vestry  of  St.  Giles,  Camberwell,  in  respect  of  the 
said  premises,  of  the  expenses  of  paving  the  street 
called  Eye  Hill  Park,  in  which  the  house  was 
situate,  and  the  defence  set  up  is,  that  the  defen- 
dant admits  the  agreement  of  lease,  but  says  that 
under  the  Metropolis  Management  Acts  1855  and 
1862  (18  &  19  Vict.  c.  120  and  25  &  26  Vict, 
c.  102)  the  amount  apporticmed  in  respect  of  the 
said  premises  of  the  expenses  of  pavmg  the  said 
street  is  payable  by  the  plaintiffs  as  the  owners 
of  the  said  premises,  and  denies  that  under  the 
said  agreement  or  otherwise  he  has  contracted  or 
agreed  to  repay  them  the  amount  so  paid  by 
them.  The  question,  therefore,  is  whether  this 
sum  of  26Z.  17«.,  which  was  apportioned  in  respect 
of  these  premises  under  these«Acts,  is  a  rate,  tax, 
or  assessmfflit  payable  in  respect  of  these  premises 
during  the  tenancy.  In  order  to  arrive  at  a  correct 
conclusion,  we  must  look  at  the  statutes  on  which 
t^e  question  turns.  The  first  is  the  Metropolis 
Management  Act  1855  (18  &  19  Vict.  c.  120),  and 
in  the  105th  section,  which  applies  to  this  case, 
we  find  it  provided  that,  "  in  case  the  owners  of 
the  houses  forming  the  greater  part  of  any  new 
street  laid  out  or  made,  or  hereafter  to  be  laid 
out  or  made,  which  is  not  paved  to  the  satis&ction 
of  the  vestry  or  district  board  of  the  parish  or 
district  in  which  such  street  is  situate,  be  desirous 
of  having  the  same  paved,  as  hereinafter  men- 
tioned, then,  and  in  either  of  such  cases,  such 
vestry  or  board  shall  well  and  sufficiently  pave 
the  same,  either  throughout  the  whole  breadth  of 
tlie  carriageway  and  footpaths  thereof,  or  any 
])art  of  such  breadth,  and  from  time  to  time  keep 
such  pavement  in  good  and  sufiicient  repair ;  and 
the  owners  of  the  houses  forming  such  street 
shall,  on  demand,  pay  to  such  vestry  (5r  board  the 
amount  of  the  estimated  expenses  of  providing 
and  la^-ing  such  pavement  (such  amount  to  be 
determined  by  the  surveyor,  for  the  time  being, 
of  the  vestry  or  board) ;  and  in  case  such 
estimated  cx])enses  exceed  the  actual  expenses  of 
such  paving,  then  the  difference  between  such 
estimated  expenses  and  such  actual  expenses 
shall  be  re])aid  by  the  said  vestry  or  board 
to  the  owners  of  honses  by  whom  the  said 
sum  of  money  has  been  paid;  and  in  case  the 
said  ci<timatcd  expenses  be  less  than  the  actual 
expenses  of  such  paving,  then  the  owners  of  the 
said  houses  slwU,  on  demand,  pay  to  the  said 
vestn-  or  boafd  such  further  sum  of  money  as, 
together  with  the  sum  already  paid,  amounts  to 
such  actual  expenses."  Then  I  pass  to  the  next 
Act,  which  is  the  Metrojwlis  Management  Act 
1862  (25  &  26  Vict.  c.  102),  the  96th  being  the 
material  section.  This  section,  after  repealing 
certain  sections  of  the  earlier  Act,  proceeds  to 
enact  that  "  it  shall  be  lawful  for  any  vestry  or 
districv  lx>ard,  at  their  discretion,  to  reauire  the 
jwyment  of  any  costs  or  expenses  which  tne  owner 
of  any  premises  may  be  liable  to  pay  under  the 
•said  recited  Act  (that  is,  the  Act  of  1865),  or  this 
Act,  either  from  the  owner  or  from  any  person 


who  then  or  at  any  time  thereafter  occupies  such 
,  premises,  and  such  owner  or  occupier  shall  be 
liable  to  pay  the  same,  and  the  same  shall  be 
recovered  in  manner  authorised  by  the  recited 
Act  and  this  Act ;  and  the  owner  shall  allow  such 
occupier  to  deduct  the  sums  of  money  which  he 
BO  pays  out  of  the  rent  from  time  to  time  becoming 
due  in  respect  of  the  said  premises,  as  if  the  same 
had  been  actually  paid  to  such  owner  as  part  of 
such  rent ;  provided  always  that  no  such  occupier 
shall  be  required  to  pay  any  further  sum  than  the 
amount  of  rent  for  the  time  being  due  from  him, 
or  which,  after  such  demand  of  such  costs  or 
expenses  from  such  occupier,  and  after  notice  not 
to  pay  his  landlord  any  rent  without  first 
deducting  the  amount  of  such  costs  or  expenses, 
becomes  payable  by  such  occupier,  unless  he 
refuse,  on  ajiplication  1)eing  made  to  him  for  tbat 
purpose  by  or  on  behalf-  of  the  vestry  or  district 
board,  truly  to  disclose  the  amount  of  his  rait, 
and  the  name  and  address  of  the  person  to  whom 
such  rent  is  ])ayable,  but  the  burden  of  proof  that 
the  sum  demanded  from  any  such  occupier  is 
greater  than  the  rent  due  by  him  at  the  time  of 
snch  notice,  or  which  has  since  accrued,  shall  be 
on  such  occupier;  provided  also,  that  nothing 
herein  contained  shall  be  taken  to  affect  any  con- 
tract made  or  to  be  made  between  any  owner  and 
occupier  of  any  house,  building,  or  other  property 
whereof  it  is  or  may  be  agreed  that  the  occupier 
shall  pay  and  discharge  all  rates,  dues,  and  sums 
of*  money  payable  in  respect  of  such  boose, 
building,  or  other  property,  or  to  affect  any  con- 
tract whatsoever  between  landlord  and  tenant." 
The  question,  therefore,  which  arises  is,  whether 
these  expenses  which  have  been  incurred  by  the 
vestry  in  pui-suance  of  the  powers  conferred  upon 
them  by  those  sections,  and  which  were  under  their 
provisions  recoverable  cither  from  the  owner  or 
from  the  occupier,  are  "  a  rate,  tax,  or  assessment 
payable  in  respect  of  the  premises."  It  is  not  in 
terms  either  a  rate,  or  a  tax,  or  an  assessment  It 
is  a  sum  of  money  paid  by  the  vestry  for  im- 
proving the  street  in  which  the  house  is  situate, 
which  under  the  Act  empowering  them  to 
make  the  improvement  the  owner  is  bound, 
if  the  occupier  j)ays  it  to  the  vestry,  to 
repay  to  him.  If,  therefore,  there  is  no 
authority  to  show  that  this  sum  is  a  rate,  or  tax, 
or  assessment,  I  should  certainly  hold  that  it  is 
not  such  a  charge  as  is  payable  by  the  tenant 
under  this  covenant.  It  is  a  charge  giving  a  per- 
manent value  to  the  premises,  and  in  some  cases 
gives  rise  to  a  very  large  liability;  it  may  be  «» 
large  as  or  larger  than  the  rent  itself.  In 
ordinary  cases,  however,  where  there  is  no 
special  agreement,  it  is  provided  that  the  tenant 
shall  not  l)e  liable  beyond  the  amount  of  rent  for 
the  time  Ijeing  due  from  him,  although  that  pro- 
vision is  no  doubt  inserted  because  the  tenant  is 
entitled  to  recover  the  amount  he  so  pays  from  the 
landlord.  Here  the  question  is  whether  the 
defendant  has  promised  to  take  upon  himself  all 
this  liability,  and  of  course,  if  he  has  done  so,  he 
must  pay  this  sum.  I  do  not  propose  to  go  all 
through  the  cases  bearing  on  this  point ;  bnt  it 
has  been  impressed  upon  ns  very  strenuously  that 
the  case  of  Budd  v.  Manliall  (42  L.  T.  Rep.  N.  S. 
149,  793 ;  5  C.  P.  481),  decided  in  1880,  is  binding- 
upon  us  in  favour  of  the  plaintiffe ;  but  the 
covenant  in  that  case  has  words  in  it  which  are 
very  different  from  those  used  in  the  agreement 
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in  the  present  case.  Tlicre  the  tenant  was  to 
"  bear,  iMkT,  and  discharge  the  land  tax  (if  any), 
sewers  rate,  borough  rate,  improvement  rates, 
tithes,  and  tithe  rcntcharge  in  lieu  of  tithes,  and 
all  other  taxes,  rates,  duties,  and  a.sses8inents 
whatsocTer,  whether  parliamentary,  parochial,  or 
otherwise."  The  case,  to(»,  is  different;  the 
drainage  of  the  premises  had  Ijecomo  defective, 
and  the  sanitary  authority  had  caused  a  notice  to 
be  served  upon  the  owners  requiring  them,  as 
owners,  to  abate  the  nuisance,  and  the  notice  not 
having  been  complied  with,  obtained  an  order 
from  a  justice  to  the  like  effect,  and  they  having 
executed  the  works  necessary  to  enable  them  to 
obey  the  order,  sought  to  recover  the  cost  of  them 
from  thetenant  under  the  covenant  just  mentioned. 
The  important  words  in  it  are,  "  All  other  taxes, 
rates,  duties,  and  assessments  whatsoever,"  and  it 
was  held  by  the  majority  of  the  court  that  the 
action  was  maintaiuablo.  But  why  'f  The  decision 
seems  to  me  to  have  turned  upon  the  word 
"duties."  Brett,  L.J.  thought  that  the  tenant 
was  not  liable  under  these  words ;  but  Bram- 
well  and  Baggallay,  L.JJ.  thought  othei-wise. 
Bramwell,  L.J.  puts  his  vieiv  in  this  w^ay : 
"The  drainage  upon  the  premises  demised  to  the 
defendant  waH  defective,  axid  the  local  authority 
obtained  an  order  from  a  justice  of  t!io  peace  that 
the  nuisance  should  Ije  aljatcd.  The  plaintiffs,  as 
owners,  did  the  work,  but  they  claimed  to  be 
reimbursed  the  cost  by  the  defendant.  The 
question  turns  upon  the  language  of  the  lease 
entered  into  between  the  jiarties.  I  do  not  think 
that  the  cost  of  executing  the  work  is  a,  deduction 
from  the  rent ;  the  rights  of  the  parties  must  be 
governed,  by  the  covenant.  A  great  many  words ' 
have  been  used,  apparently  with  the  intention  of 
including;  every  possible  case  that  may  arise. 
The  tenant  is  'to  Ixsar,  pay,  and  discharge  all 
'taxes,  rates,  duties,  and  assessments.'  Why 
should  not  that  include  the  duty  of  making  good 
the  defective  drainage?  Why  should  not  the 
tenant  bear  the  cost  ?  I  cannot  give  an  answer 
to  this  which  is  satisfactory  to  myself.  It  has 
been  said  that  this  covenant  is  applicable  onlv  to 
rates,  taxes,  and  charges  of  a  similar  kind.  I 
think  that  a  sufficient  answer  to  that  is  to  be 
found  in  the  circumstance  that  the  word  '  duties ' 
itself  is  used.  It  is  said  that  the  covenant  is 
applicable  only  to  charges  which  are  recurrent  in 
their  nature;  but  it  extends  to  improvement 
rates,  which  are  not  of  that  description.  It  has 
been  said,  why  should  not  this  expense  l)e  lx)me 
by  the  landlord?  but  the  question  is,  whether 
words  sufficiently  wide  have  lieen  used  to  cast 
the  burden  upon  the  tenant.  I  am  at  a  loss  to 
see  what  other  words  can  be  put  in.  It  seems  to 
me  that  the  parties  intended  to  specify  every 
kind  of  disbursement  which  they  conld  think  of. 
Suppose  that  the  local  authority  were  to  do  the 
work  in  the  first  instance,  could  it  l)c  contended 
that  in  that  case  there  would  not  Ije  a  "  duty " 
cast  upon  the  landlord  which  the  tenant  would 
he  bound  to  discharge  by  force  of  this  covenant  F 
Will  it  not  be  strange  if  the  landlord  cannot 
recover  it  from  the  tenant  Iwcanse  he  has  himself 
done  what  is  necessary  f  In  other  words,  will  it 
not  be  unreasonable  if  the  liability  depends  up>on 
the  circumstance  whether  the  local  authority 
itself  has  done  the  work."  Baggallay,  L.J.  also 
takes  the  same  view.  He  says  :  "  The  terms  of 
the  covenant  which  we  have  now  under   con- 


sideration are  at  least  as  comprehensive  as  were 
those  in  Thompaon  v.  Lapworm."  Now  the  cove- 
nant in  Thompson  v.  XopwoW^. contained  many 
words  which  are  not  present  in  the  covenant 
here,  since  the  tenant  there  undertook  to  '*]iay 
and  discharge  all  taxes,  rates,  duties,  and  asscs.s- 
ments  w.hatsoever  which  should  Ijc  taxed, 
assessed,  or  imposed  upon  the  tenant  or  laud- 
lord  of  the  premises  in  respect  thereof." 
Then,  after  further  discussing  this  ca.se  iu 
its  relation  to  other  cases  on  the  point,  the 
learned  Lord  Justice  proceeds :  "  The  defen- 
dant has  also  relied  upon  the  case  of  MnwUiiffs  v. 
Brign*  (47  L.  J.  487,  C.  P.;  3  C.  P.  Div.  ilCS), 
in  which  the  covenant  was  to  '  pay  and  discharge 
all  taxes,  and  all  manner  of  rates,  charges,  assess- 
ments, and  impositions  whatsoever,  to  be  charged, 
assessed,  or  imposed  upon  the  promises  thcrel»y 
demised,  or  in  respect  thereof,  or  in  respect  of  the 
said  rent,  by  authority  of  Parliament,  or  other- 
wise howsoever;'  and  Lindlcy,  J.  held  upon 
demurrer  that  the  tenant  was  not  liable  to  repay 
to  the  landlord  the  amount  expended  by  him  iu 
abating  a  nuisance  pursuant  to  the  requirements 
of  the  local  sanitary  authority  of  Reading.  In 
so  deciding.  Lindley,  J.  expressed  his  opinion  tliat 
the  terms  of  the  covenant  did  not  substantially 
differ  from  those  in  Tidswell  v.  Whitworth  (uhl 
siq).)  l>y  the  decision  in  which  case  he  considered 
himself  bound ;  but  in  Hartley  v.  Hudson  (liii 
sup.)  the  same  learned  judge  held  that  under  a 
covenant  to  pay  and  discharge  '  all  rates,  taxes, 
charges,  and  assessments  whatsoever,  which  now 
arc  or  may  be  charged  or  assessed  upon  the  said 
preraise-s,  or  upon  any  person  or  persons  iu 
respect  thereof,  the  tenant  was  liable  to  repay 
to  the  landlord  the  amount  which  he  had  been 
compelled  to  pajr  to  the  sanitary  authority  in 
respect  of  certain  sewerage  and  paving  works 
executed  by  them  under  the  provisions  of  the 
Public  Health  Acts  after  failure  by  him  to  obey 
an  order  to  that  effect.  Lindley,  J.  trcatetl  the 
covenant  in  Haiihy  v.  Hudson  as  equivalent  to 
that  in  Tluumpson  v.  Ijopworth,  and  particularly 
directed  attention  to  the  words  '  taxed,  a.sscsscd, 
or  imjiosed  on  the  tenant  or  landlord  of  tire 
demised  premises  in  respect  thereof  in  the 
covenant  m  Thom^ison  v.  Lapivoiih,  and  to  the 
words  '  charged  or  asHCssod  upon  the  .said 
premises,  or  upon  any  person  or  persons  in  rcsjK-ct 
thereof,'  iu  tue  covenant  which  he  had  under 
considei-ation.  In  the  present  case  we  have  the 
equivalent  words,  '  taxed,  cliarged,  rated,  as3e'<si'd, 
or  imposed  on  the  said  demised  premises,  or  any 
part  thereof,  or  upon  the  landlord  or  tenant  in 
re8j)ect  thereof.'  We  have  also,  as  in  Thompson 
V.  Lap>roiili,  the  word  'duties'  in  addition  to 
'  rates,  tuxes,  and  assessments '  iu  the  enumeration 
of  the  charges  and  impositions  to  which  the 
covenant  is  made  applicable."  That  judgment, 
therefore,  is  founded  on  the  word  "  duties."  But 
then  we  have  further  a  case  which  goes  a  long 
way  to  support  the  view  I  have  taken  that  this  is 
not  a  rate,  tax,  or  assessment.  This  is  the  ca.se  of 
Allnm  V.  Diel-inson  (47  L.  T.  Kep.  N.  S.  493 ;  i> 
Q.  B.  Div  ti;52)  decided  in  1882.  There  the  tenant 
covenanted  to  pay  "all  rates  and  assessments 
taxed, rated,  charged,  assessed,or  imposed  upon  the 
demised  premises,  or  upon  or  payable  by  the  occu- 
pier or  tenant  in  respect,  thereof."  The  ca.sc  was 
argued  Ijcforc  the  Court  of  Appearand  in  the  result 
that  court  gave  judgment  iu  favour  of  the  tenant. 
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holding  that  the  proportion  of  tho  expense  of 
paving  the  street  in  which  the  demised  honse 
stood  assessed  upon  it  under  25  &  26  Vict.  c.  102, 
6.  96,  was  not  a  rate  payable  by  the  tenant  under 
the  covenant.  Lindley,  L.J.  there  said :  "  It  is 
plain  that  when  the  statute  is  looked  at  the  pay- 
ment is  not  charged  or  imposed  upon  the  pre- 
mises. But  i«  it  charged  or  imposed  on  the  occu- 
pier in  respect  of  the  premises  ?  I  am  of  opinion 
that  that  is  not  the  true  construction  of  the  sec- 
tion. I  think  that  it  is  imposed  upon  the  land- 
lord, although  power  is  given  to  recover  it  against 
the  occupier."  No  doubt  the  case  of  Hartley  v. 
Hitdton.  IS  a  very  important  case,  but  there  the 
material  word  on  which  the  decision  turned  was 
"charges,"  the  tenant  covenanting  to  pay  "all 
rates,  taxes,  charges,  and  assessments  whatso- 
ever." The  sum  claimed  in  the  present  case  was 
probably  a  charge  upon  these  premises,  but  it 
was  not,  in  my  opinion,  a  rate,  tax,  or  assessment. 
I  think  there  is  no  case  in  which  any  court  has 
gone  the  length  of  saying  that  such  a  payment  as 
this  is  a  rate,  tax,  or  assessment.  In  other  words, 
the  cases  which  at  first  sight  seem  to  militate 
against  this  view,  I  take  it,  do  not  really  do  so, 
and  I  think  therefore  that  the  defendant  in  the 
action  is  not  liable  under  the  covenant  to  repay 
this  sum  to  the  plaintiffs,  but  is,  on  the  contrary, 
entitled  to  our  judgment. 

Williams,  J. — I  am  of  the  same  opinion.  The 
question  whether  the  plaintiffs  are  entitled  to 
recover  in  this  case  depends  on  what  was  the  true 
meaning  of  the  parties  as  expressed  in  this 
covenant  in  their  agreement  which  we  liave  to 
consider,  and  whether  it  includes  an  ap|>ortion- 
ment  of  the  expense  of  paving  the  street.  The 
passage  is  to  the  effect  that  the  defendant  agreed 
to  pay  "  all  rates,  taxes,  and  assessments  payable 
in  respect  of  the  premises  during  the  tenancy 
(except  land  tax  and  the  landlord's  property  tax)," 
and  the  question  is,  is  this  charge  a  rate,  tax,  or 
assessment  payable  in  respect  of  the  premises 
during  the  tenancy  ?  The  conclusion  I  come  to  is, 
that  it  was  not  the  true  meaning  and  intention  of 
these  words  that  the  defendant  should  pay  an  ap- 
portionment of  the  expense  of  paving  the  street  m 
which  the  house  was  situate.  This  is  merely  an 
expression  of  opinion,  and  I  can  well  understand 
that  different  people  might,  on  such  a  point,  come 
to  different  conclusions ;  but  I  am  content  to  base 
my  view  on  that  taken  by  Lindley,  J.  in  giving 
judgment  in  Hartley  v.  Hudson  (ubi  »up.),  and  I 
also  think  that  Tidswell  v.  Whitvorth  (15  L.  T. 
Rep.  N.  S.  674;  L.  Rep.  2  C.  P.  326)  covers 
the  ground.  But,  moreover,  the  question  is  one 
of  substance.  Is  this  impost  a  burden  which 
comes  within  the  meaning  of  these  words,  is  a 
question  which  depends  on  another  question, 
namely,  is  it  likely  that  a  tenant  who  was  taking 
the  honse  for  three  years  at  38/.  a  year  would 
nndertake  to  pay  it  ?  I  do  not  think  that  it  is. 
On  these  short  grounds  I  think  that  our  judg- 
ment must  Ije  for  the  defendant,  with  costs. 

Judgment  for  defendant. 

Solicitors  tor  the  plaintiffs,  Harries,  Wilkinson, 
and  liaikes. 

Solicitor  for  the  defendant,  F.  Fitz-Payne. 


Wednesday,  April  2. 
(Before  Lord  Colekisge,  C.J.  and  Qisxj.) 

Beaty  asd  others  (apps.)  v.  Glekister  (resp.).  (a) 

Pulilic  peace — Disturbance  of — Salvation  Army — 
Singing,  shouting,  and  comet  playing  in  puhlie 
streets — Hastings  local  Act  (2  Will.  4,  e.  xei.  s.  61). 

By  the  61st  section  of  tlie  Hastings  local  Aef 
(2  Will.  4,  c.  xci.)  it  is  provided  tltat  if  any  person 
shall  make,  excite,  or  join  in  any  brawl,  or  other- 
tcise'  disturb  the  publie  peace,  every  person  «o 
offending  shall  for  every  such  offence  forfeit  and 
pay  any  sum  not  exceeding  forty  shillings. 

A.,  B.,  and  S.,  members  of  the  Salratinn  Army,  led 

'  a  crowd  by  a  circuitous  route  through  certain 
of  the  streets  of  the  town  ofH.  to  the  Tneeting-lionse 
of  the  army,  S.  during  the  march  blowing  a  comet 
loudly  and  in  a  discordant  manner,  and  A.  and 
B.  marching  with  him,  singing  hymns,  beating 
time,  and  shouting  loudly  "  Alleluia  "  and  other 
expressions.  Several  of  the  inhabitants  of  the 
streets  through  which  they  passed  were  disturbed 
hy  the  loud  and  discordant  noises,  but  ifiere  irpre 
vol  more  than  fifteen  members  of  the  Salvation 
Anny  present,  much  of  the  noise  being  caused  by 
a  mob  of  400  or  SOD  persons  foUoiving  them, 
and  hostile  to  their  proceedings. 

Informations  having  been  preferred  against  A„  B., 
aiid  S.  under  the  local  Act  for  disturbing  thepublie 
peace,  it  was  found  as  a  fact  that  A.,  B.,  and  S._ 
disturbed  the  public  peace  within  the  meaning  of 
the  statute,  and  they  were  convicted. 

Held,  on  case  stated,  that  there  was  no  evidence  of 
the  offence  charged  upon  which  tite  defendants 
could  be  rightly  convicted  mider  the  Ad  of  dis- 
turbing the  public  peace,  and  tlial  the  conviction 
must  be  nuashed. 

This  was  a  case  stated  by  justices  of  the  borough 
of  Hastings  under  42  <t;  43  Vict.  c.  49. 

The  material  parts  of  the  case  were  as  fol- 
lows : — 

At  a  petty  session,  held  at  the  town  hall  in  the 
said  borough  on  Thursday,  the  13th  Dec.  1883, 
two  informations,  preferred  by  the  said  Wi''^*"' 
Glenister,  superintendent  of  police,  hereinafter 
called  the  respondent,  against  William  Beaty  and 
John  Blandy,  respectively  hereinafter  (with  Frank 
Smith)  called  the  appellants,  under  sect.  61  of  2 
Will.  4,"c.  xci.,  charging  that  they,  the  said  appel- 
lants, on  the  2nd  Dec.  then  instant,  at  thepanshes 
of  St.  Mary  in  the  Castle  and  the  Holy  Trinity  in 
the  said  borough,  and  within  the  district  of  the 
Hastings  urban  sanitary  authority,  in  certain 
public  places  there  situate,  called  respectiveh" 
Marine -parade.  Castle -street,  Devonshu-e-road, 
and  Wellington-place,  did  disturb  the  public  peace 
by  singing  and  shouting,  contrary  to  the  said 
statute,  were  heard  and  determined  by  iis,  the 
said  parties  respectively  being  then  present ;  and 
upon  such  hearing  we  convicted  each  of  the  said 
appellants  in  the  penalty  of  1«.  and  costs. 

At  the  same  sessions  an  information,  preferred 
by  the  respondent  against  Frank  Smith,  one  of 
the  above-named  appeUants,  under  the  sanie 
section  of  the  same  Act  of  Parliament,  charging 
that  he,  on  the  2nd  Dec.  then  instant,  at  the 
same  places  named  in  the  other  informations,  did 
disturb  the  public  peace  by  playing  a  <^<""'I*  j^"' 
trary  to  the  said  statute,  was  heard  and  deter- 
mined by  us,  the  said  parties  respectively  oe'"g 
(o)  B«port«<l  by  J.  Smith,  En.,  B«rttotcMtI*w. 
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then  present,  and  upon  such  hearing  we  con- 
ricted  the  said  Frank  Smith  in  the  penalty  of  1«. 
and  costs. 

Upon  the  hearing  of  the  said  informations  it 
iras proved :  (a)  that  on  Sunday,  the  2nd  Dec.  last, 
shortly  before  11  a.m.,  the  defendants,  with  a 
number  of  other  people,  had  assembled  on  the 
beach,  and  that  the  appellant  Beaty  was  preaching 
there,  aad  that  shortly  afterwards  all  the  appel- 
lants, whp  are  members  of  the  Salvation  Army, 
headed  1^6'  crowd  into  the  street,  and  by  a  cir- 
cuitous 'route  led  it  through  the  several  streets 
maptibned  in  the  information  to  the  meeting- 
house or  "  fort,"  as  it  is  called,  of  the  Salvation 
Army  in  St.  Andrew 's-square ;  (6)  that  daring 
the  march  the  defendant  Smith,  a  major  in  the 
Salvation  Army,  blew  a  cornet  loudly  and  in  a 
discordant  manner,  Beaty  and  Blandy  marching 
with  him,  giving  out  and  singing  Salvation  Army 
hymns  or  songs,  beating  time  and  shouting 
loudly  "  Alleluia  "  and  other  expressions ;  (c)  that 
a  crowd,  which  continued  to  increase  and  ulti- 
mately amounted  in  number  to  400  or  500,  accom- 
panied or  followed  the  defendants,  and  that  there 
was  a  great  noise  caused  by  the  comet,  and  also 
by  shouting  and  singing  through  the  several 
streets,  which  could  be  heard  at  a  distance  of  400 
or  500  yards,  of  which  noise  complaint  was  made 
to  a  police  officer  on  duty  in  one  of  tho  streets ; 
(d)  that  a  sergeant  of  police  remonstrated  with 
Smith,  and  told  him  to  leave  o&  playing  the 
comet,  but  that  Smith  turned  the  cornet  towards 
him  and  continued  to  blow  it ;  (e)  that  several  of 
the  inhabitants  of  the  streets  through  which  the 
crowd  passed  were  disturbed  by  the  loud  and 
discordant  noises.  / 

The  app>ellants  proved  that  the  actual  members 
of  the  Salvation  Army  pre.sent  did  not  exceed 
fourteen  or  fifteen  in  number,  and  that  much  of 
the  noise  which  was  made  was  caused  by  the  m  ob 
which  followed,  and  who  were  hostile  to  their 
proceeding^. 

It  was  contended  by  counsel  for  the  appellants 
that  there  had  not  been  any  disturbance  of  the 
public  peace  by  them  or  b}-  those  who  acted  with 
them,  out  that  any  noise  or  disturbance  that 
occurred  was  occasioned  by  the  persons  in  the 
crowd  who  were  hostile  to  the  appellants,  and 
that  the  fact  that  such  other  persons  committed 
unlawful  acts  could  not  constitute  an  offence  by 
the  appellants,  who  were  only  acting  within  their 
1^1  rights;  that  the  statute  2  Will.  4,  c.  xci., 
mider  which  the  informations  were  laid,  could 
not  abrogate  or  annul  the  common  law  with 
reference  to  the  offence  with  which  the  appellants 
were  charged,  and  that  the  informations  should 
therefore  be  dismissed. 

We  found  as  a  fact  that  the  appellants  disturbed 
the  public  peace  within  the  meaning  of  the  statute 
under  which  they  were  charged. 

The  question  of  law  for  the  opinion  of  the  court 
is,  whether  there  was  any  evidence  of  the  offence 
charged  having  been  committed  by  the  appellants 
upon  which  we  could  convict  them  of  disturbing 
thepublic  peace  under  the  aforesaid  statute. 

The  local  and  personal  Act  (2  Will.  4,  c.  xci.)  is 
entitled  "  An  Act  for  paving,  lighting,  watching, 
cleansing,  and  improving  the  town  and  port  of 
Eastings,  in  the  county  of  Sussex,  and  for  esta- 
blishing and  regulating  markets  therein,  and 
supplying  the  inliabitaiits  thereof  with  water,  and 
for  other  purposes ;"  and  the  61st  Becti6n,  after 
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enumerating  a  great  number  of  obstructions  and 
nuisances  in  the  streets,  provides  that 

If  any  parson  shall  make,  exoite,  or  join  in  any  brawl, 
01  otherwise  disturb  the  pnblio  peace,  or  use  any  obaoene, 
profane,  or  abngive  langna^^  in  an}[  of  the  said  streets 
or  places,  or  oommit  any  pnblio  nnisanne  or  annoyanoe 
whatsoever  within  the  said  town  and  port ;  every  pezson 
■o  offending  shall  for  every  enoh  offenoe  forfeit  and  pay 
any  sum  not  exceeding  forty  BhilUngg. 

StUliergt  for  the  appellants. — There  was  no 
evidence  before  the  magistrates  on  which  the 
appellants  could  rightly  be  convicted  of  this 
offence,  and  the  convictions  ought  therefore  to  be 
quashed.  The  appellants  were  acting  strictly 
within  their  legal  rights  in  what  they  did.  The 
mere  making  of  a  noise  in  a  public  place  go  as 
slightly  to  interfere  with  the  comfort  of  the  inha- 
bitants is  not  a  disturhince  of  tBo  public  peace 
within  the  legal  meaning  of  that  term. 

Proster  for  the  respondents. 

Lord  CoLEKiDGE,  C.J. — I  am  of  opinion  on  the 
facts  stated  in  this  case  that  there  was  no  evidence 
of  any  disturbance  of  tho  public  peace  having 
been  committed  by  the  appellants  within  the 
meaning  of  this  Act,  on  whicn  they  could  rightly 
be  convicted  of  an  offence  against  its  provisions. 

Cave,  J.  concurred. 
Solicitor  for  the  appellants,  Bennett. 
Solicitors  for  the  respondents,  Meadowe$  and 
Elliott,  Hastings. 


3uWcialCommitteeof  t^e  ^ri&g  Council, 

Tuesday,  March  25. 

(Present :  The  Bight  Hons.  the  Loan  Chancellor 
(Selbome),  Sir  B.  Peacock,  Sir  Robert  Collier, 
and  Sir  Bichard  Couch.) 

Re  The  Parochial  Schools  of  St.  Leokabd's, 
Shobeditch.  (a) 

Endowed  SchooU  Act  1869,  g«.  9  and  19 — Potoera 
of  commisaionera  —  Denominaiioiial  achool  .— 
Ev  idence — Founder. 

The  Chanty  Commtaaionera  lutve  power  under  aeet. 
9  of  the  Endowed  Schools  Act  1869  (32  ^  33  Vict, 
c.  56)  to  direct  hy  a  aclieme  th<it  endoiomenis 
ahould  he  no  longer  applied  in  carrying  on  a  par- 
ticular school,  but  in  exhihitiona  for  the  benefit  of 
a  larger  area  of  achoola. 

A  achool  waa  founded  by  subscriptions  in  1705, 
other  benefactions  being  subsequently  added. 
The  original  aubacrihera  did  not  frame  any 
exjpresa  agreement  in  writing  that  the  school  was 
to  be  connected  with  any  particular  denominaiion, 
htii  as  a  maUerof  faclthe  children  were,frfnn,  the 
time  of -the  foundation,  regularly  iahen  to  the 
pariah  church  and  instriicled  tn  the  Church 
Catechism.  In  1774  express  rsguiaiions  'on  these 
points  were  made. 

PMd,  that  the  original  subscribers  in  1705  must  be 
taken  to  be  the  founders  of  the  school,  and  in  the 
absence  of  evidence  of  any  express  regulations 
m^de  hif  them,  .or  that  any  of  them  xcere  living 
within  fifty  years  before  the  making  of  the  regula- 
tions of  1774,  and  had  autlioriaea  such  regula- 
tions,  the  acliool  could  not  be  considered  aa  a 
denominational  school  within  exception    21  in 

(a)  B^orted  by  C.  E.  UlLnSN,  Eiq.,  BanteM^VUtw.  ^1^ 
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seat.  19  of  the  Endowed  Schooh  Act  1869  (32  $■  33 
Viet.  e.  56). 

This  -was  a  petition  against  a  scheme  framed  by 
the  Charity  Commissioners  under  the  Endowed 
Schools  Acts  1869  (32  &  33  Vict.  c.  56).  1873  (36  & 
37  Vict.  c.  87),  Mid  1874  (37  &  33  Vict.  c.  87). 

Thepetitionerswere  Dr.  Burchell,  Mr.  Alabaster, 
and  Mr.  Joseph  Wilkinson,  three  of  the  trustees 
of  the  charity  schools  of  St.  Leonard's,  Shore- 
ditch,  and  the  Bev.  Septimus  Buss,  the  vicar  of 
the  parish.  They  stated  in  their  petition  that  the 
19th  section  of  the  Endowed  Schools  Act  1869, 
provided  "  that  a  scheme  relating  to  any  educa- 
tional endowment,  the  scholars  educated  by  which 
are,  in  the  opinion  of  the  commissioners  (subject 
to  appeal  to  Hgr  Majesty  in  Council),  required  by 
the  express  terms  of  the  orierinal  instrument  of 
foundation,  or  of  the  statutes  or  regulations  made 
by  the  founder  or  under  his  authority  in  his  life- 
time, or  within  fifty  years  after  his  death  (which 
terms  have  been  observed  down  to  the  commence- 
of  this  Act),  to  learn  or  to  be  instructed  accord- 
ing to  the  doctrines  or  formularies  of  any  particu- 
lar church,  sect,  or  denomination,  is  excepted 
from  the  foregoing  provisions  respecting  re- 
ligions instruction  and  attendance  at  religious 
worship  (other  than  the  provisions  for  the  exemp- 
tion 01  day  scholars  from  attending  prayer  or 
religious  worship,  or  lessons  on  a  religions  subject, 
when  such  exemption  has  been  claimed  on  t!heir 
behalf),  and  respecting  the  qualification  of  the 
governing  body  and  masters  (unless  the  govern- 
ing body,  constituted  as  it  would  have  been  if  no 
scheme  under  this  Act  had  been  made,  assents  to 
such  scheme)." 

In  1705  a  boys'  school  was  founded  in  the 
parish  of  St.  Leonard's,  Shoreditch,  and  a  girls' 
school  in  1709.  The  schools  from  their  founda- 
tion had  been  denominational  and  attached  to 
the  parish  church,  and  the  teaching  had  been 
always  religions.  Baptism  was  required,  and 
the  Church  Catechism  was  taught.  Attendance 
at  church  was  insisted  upon,  and  the  children 
were  publicly  catechised  from  time  to  time.  In 
1882  the  Charity  Commissioners  submitted  to  the 
trustees  of  the  girls'  school  a  scheme  for  their 
consideration.  The  trustees,  in  reply,  argued 
that  in  any  scheme  for  the  amalgamation  of  the 
charities  the  schools  must  be  held  to  be  denomina- 
tional of  the  Church  of  England  in  connection 
with  the  parish  church  of  St.  Leonard's,  Shore- 
ditch,  and  that  by  the  19th  section,  already  qjuoted, 
the  school  was  exempted  from  the  provisions  of 
the  Act.  The  commissioners  intimated  their 
opinion  that  none  of  the  endowments  were 
entitled  to  special  treatment  as  being  denomina- 
tional within  the  view  of  the  Act,  and  their 
scheme  had  since  then  been  approved  by  the  Com- 
mittee of  the  Council  of  Education.  By  that 
scheme  no  provisions  were  made,  in  the  establish- 
ment of  either  the  senior  or  the  junior  exhibitions 
thereby  created,  for  religious  education  in  the 
principles  of  the  Church  of  England,  or  for 
attendance  at  the  public  worship  at  the  services 
of  the  church  of  St.  Leonard's,  Shoreditch.  A 
provision  for  the  expenditure  (A  201.  in  prizes  for 
religious  knowledge  was  not,  the  petitioners  urged, 
a  due  or  suflScient  compliance  with  the  spirit  and 
wishes  of  the  founders  and  early  supporters  of 
the  school.  They  also  contended  that  clauses 
which  provided  that  religious  opinion  or  attend- 


ance or  non-attendance  at  any  particular  form  of 
religious  worship,  or  exemption  from  attending 
prayer  or  religious  worship,  in  either  the  qualifica- 
tion of  the  governors  or  the  holders  of  the  exhibi- 
tions, were  not  in  accordance  with  the  19th 
section  of  the  Endowed  Schools  Acts  with  regard 
to  such  endowments,  and  that  no  provision  ms 
made  for  the  religious  education  of  the  holders  of 
the  exhibitions  at  schools  in  connection  with  the 
Church  of  England,  or  for  attendance  at  pnblic 
worship  at  the  parish  church  on  the  Lord's  day, 
or  for  further  religious  and  catechetical  training, 
except  in  the  granting  of  prizes  of  the  valne  of 
201.,  which  provision  iid  not  extend  to  the  learn- 
ing and  study  of  the  catechism  and  teaching  of 
the  Church  of  England.  For  these  reasons, 
among  others,  the  petitioners  prayed  Her  Majesty 
in  Council  to  withhold  approval  from  the  scheme, 
or  in  any  case  from  those  parts  of  it  which  were 
inconsistent  with  their  contentions,  or  which 
injuriously  affected  the  petitioners  and  their 
vested  interests. 

The  basis  of  the  scheme  of  the  commissionerg 
was  the  principle  of  converting  the  schools 
into  a  system  of  exhibitions  for  public  ele- 
mentary scholars,  and  the  reasons  which  had 
moved  the  commissioners  to  propound  it  were 
briefly  as  follow:  The  space  occupied  by  the 
schools  was  cramped  and  incapable  of  adequate 
expansion,  except  at  an  undue  cost  to  the  endow- 
ment. The  elementary  education  of  the  neigh- 
bourhood was  sufficiently  guaranteed  by  the 
existing  supply  of  board  and  other  schools,  a  con- 
dition of  things  under  which  it  was  proper  th»t 
educational  endowments  should  be  utilised  for  the 
promotion  of  more  advanced  education.  The 
united  endowments  would  not  suffice  for  the 
establishment  and  maintenance  of  a  snitably 
equipped  secondary  .school,  whether  for  boys  or 
girls ;  still  less  would  they  support  such  a  school 
for  children  of  each  sex,  and  it  was  clear  that  in 
this  case  the  claims  of  neither  sex  could  be  to- 
regarded.  On  the  other  hand,  a  system  of  exhibi- 
tions such  as  that  proposed  in  the  draft  would  be 
of  very  great  value  as  supplying  to  meritorious 
children  of  the  poorer  class  an  opportunity  of 
carrying  their  education  beyond  the  ordinary 
limit,  and  so  entering  upon  a  successful  career. 
There  was  in  the  neighbourhood  itself  no  lack  of 
places  of  higher  than  elementarj-  education  at 
which  the  exhibitions  might  conveniently  be  held. 

Dr.  PhUlimare  and  H.  C.  Richards  appeared  for 
the  petitioners. 

Davey,  Q.C.  and  Vatighan  Sawklns,  tor  the 
respondents,  the  Charity  Commissioners,  todc 
the  preliminary  objection  that  no  resolnti<Hi  of 
the  governing  body  as  such  to  oppose  the  scheme 
was  proved,  or  alleged  in  the  petition. 

Their  Lordships  decided  to  hear  the  coonsel 
for  the  petitioners  upon  the  merits  of  the  case, 
and,  on  the  conclusion  of  their  arguments,  the 
counsel  for  the  respondents  were  not  called  upon. 

Judgment  was  delivered  by 

The  LoKD  Chanczllor  (Selbome).— Their  Lord- 
ships have  considered  the  arguments  which  they 
have  heard,  and  they  do  not  tliink  it  necessary  to 
call  upon  counsel  to  reply  to  them.  It  may  be 
convenient,  first,  to  notice  the  last  point  suggested 
by  Dr.  Phillimore  upon  the  9th  clause  of  thie  Act 
01  1869,  which  gives  power  in  very  large  and 
general  terms  to  the   commissioners,  "by  the 
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scheme,    in    snch    manner   as    may  render    any 
educational  endowment  most  conducive  to  the 
adrancement  of  the  education  of  boys  and  girls, 
or  either  of  them,  to  alter  and  add  to  any  existing 
and  to  make  new  trusts,  directions,  and  provi- 
sions in  lieu  of  any  existing  trusts,  directions,  and 
provisions  which  affect  such  endowment  and  the 
education  promoted  thereby,  including  the  con- 
solidation of  two  or  more  snch  endowments,  or 
the  division  of  one  endowment  into  two  or  more 
endowments ; "  the  words  "  educational  endow- 
ments "  having  a  very  large  interpretation,  which 
includes  education  at  school  of  boys  and  girls,  or 
either  of  them,  and  exhibitions  tenable  at  a  school 
or  university   or   elsewhere.    In    this   caso    the 
endowments   appear  to  havo  been  used  till   the 
scheme  was  made  for  the  purpose  of  the  education 
at  school   of  boys   and  girls;  and  tho  commis- 
sioners, for  whatever  reason,  have  thought  that 
those  endowments  may  be  made  useful  if  they  are 
not  any  longer  applied  in  carrying  on  the  par- 
ticular schools  in  the  parish  of    St.    Leonard, 
Shoreditch,  but  are  applied  in  exhibitions  for  tho 
benefit  of  a  larger  area  of  schools  for  boys  and  for 
girls.     Their  Lordships  are  unable  to  find  any 
solid  reason  for  saying  that  this  was  not  within 
the  powers  of  the  commissioners.    Taking  it  to 
have  been  within  their  powers,  no  question  is  or 
can  be  raised  as  to  the  way  in  which  they  have 
exercised  them ;  and  that  is  not  a  proper  subject 
ot  appeal  if  the  scheme  was  not  in  that  respect 
nnaatnorised  by  the  Act.    Having  disposed   of 
that    particular  objection,    there    remains    the 
principal  one,  which  is,  that  this  is  a  denomina- 
tion^ charity  within  the  meaning  of  the  19th 
clause  of  the  Act  of  1869,  and  the  7th  clause  of 
the  Act  of  1873.    Now,  it  is  impossible  to  read  the 
19th  clause  of    the  Act  of  1869  without   being 
struck  by  the  care  and  anxiety  which  the  Legis- 
lature has  exhibited  there,  to  prevent  denomina- 
tional restrictions  from    being  applied   to    any 
school  as  to  which  there  was  not  demonstrative 
evidence  that  the  original  founders  of  the  school 
had  not  only  formed,  but  expressed,  an  intention 
that  the  children  should  be  instructed  according 
to  the   doctrines  or  formularies  of  a  particular 
church,  sect,  or  denomination,  or,  in  tne   added 
words  of  the  later  Act,  should  be  members  of  a 
particular  church,  sect,  or  denomination.     It  is 
impossible    not   to   be    struck   by   the   anxiety 
wmch  the  Legislature  has  displayed  to  exclude, 
not  only  every  uncertain,  but  also  every  merely 
probable  implication  from  practice  alone  of  such 
an  intention;  for  it  is  required,  first  of  all,  that 
the  denominational  purpose  should  be  manifested 
by  the  express  terms,  either  of  theorisTnal  instru- 
ment of  foundation,  or  of  some  statutes  or  regula- 
tions.    Perhaps  it  is  not  absolutely  necessary  to 
say  that  regulations  within  the  meaning  of  tho 
clause  could  not  have  been  oral,  but  it  is  tolerably 
plain  there  would  be  great  difficulty  in  the  proof 
of  any  such  oral  regulations,  even  if  binding ;  and 
certainly  the  other  words,  "  instrument  of  founda- 
tion or  statutes,"  point  with  great  distinctness  to 
written  instruments.    The  Legislature,  by  requir- 
ing "express  terms,"  going  for  tho  present  no 
further,    has   manifested   a    clear   intention   to 
exclude  mere  implication.    It  is  not  that    only. 
Not  only  must  it  oe  done  by  the  express  terms  of 
that  which,  in  two  cases  at  all  events,  must  neces- 
sarily be  an  instrument  in  writing,  and  in  the 
third  case  could  scarcely  be  otherwise ;  but  the 


instrument  of  foundation,  statutes,  or  regulations, 
must  in  the  next  place  have  been  made  by  the 
founder  or  by  his  authority,  and  it  by  the  founder 
of  coarse  in  his  lifetime.    What  is  meant    by 
founder,  and  what  is  meant  by  authority?  Now, 
in  the  ordinary  case  of  a  foundation  by  one  or 
more  individual  persons  who  created  the  endow- 
ment, there  is  of  course  no  difficulty  in  the  appli- 
cation of  those  words.    But  their  Lordships  have 
here  to  deal  with  a  charity  not  so  founded,  but 
commenced  by  subscriptions  in  Michaelmas  1705. 
The  Bishop  of  Salisbury  was  asked  at  that  time 
to  preach  a  charity  sermon  for  tho  school ;  and  in 
the    list   of    benefactions    the    first    benefaction 
appears  to  have  been  given  in  1706,  and  it  goes  on 
at  different  dates;  a  collection  being  made  for 
building  in  1722.    Now  let  us  consider  what  is  the 
reasonable  manner  of  applying  to  such  a  charity 
the  word  "  founder."    It  is  reasonably  clear  that 
not  every  subscriber  or  contributor  could  be  a 
founder,   having   control    over   the    school,    or 
capable  within  the  meaning  of  the  Act  of  Parlia- 
ment of  impressing  on  it,  by  his  own  act,  or  by 
his  own  authority,  a  denominational  character. 
It  is  also  reasonably  plain,  when  you  have  once 
started  with  a  foundation  in  1705,  though   by 
small  beginnings,  yet  that  everything  afterward 
added,  every  accretion  to  the  original  subscrip- 
tions, which  was  not  an  endowment  for  any  new 
and  special  purpose,  must  be  taken  to  be  upon  the 
footing  of  the  original  foundation;  not  a   new 
foundation,  but  something  contributed   for   tho 
purpose    of  the  original  foundation.     You   are 
carried  back,  therefore,  in  considering  who  ought 
to  be  regarded  as  the  founder  or  founders,  to  the 
very  inception  of  tho  charity,  to  the  very  first 
subscriptions,  in  this  case  to  the  years  1705  or 
1706.    Now  it  is  quite  conceivable  that  a  number 
of  persons  might  have  met  at  that  time,  and  might 
have  come  to  a  common  agreement  as  to  the  pur- 
poses  for  which  they  Bhould  subscribe  and  solicit 
subscriptions ;  and  if  that  had  been  embodied  in 
writing,  and  if  they  had  solicited  subscriptions  on 
the  footing  that  tither  they  themselves  were  to 
make  a  law  for  the  charity  and  give  it  statutes,  or 
that  this  was  to  be  done  by  others  in  a  particular 
manner,  or  if  in  any  original  documents  soliciting 
subscriptions  there  had  been  a  written  law  laid 
down  for  the  charity  expressing  the  purposes  for 
which  it  was  to  be  founded,  those  persons  so 
initiating  the  subscriptions,  and  so  declaring  the 
purpose  for  which  they  were  made  and  solicited, 
might  be  regarded  as  founders  within  the  mean- 
ing of  this  clause.    But  it  appears  to  their  Lord- 
ships to  be  quite  impossible  to  attribute  '  that 
cluuracter  to  those  who  come  after  them — whether 
they  contributed  to  the  building  fund  or  any  other 
fund  in  aid  of  the  existing  charity  or  not.    They 
did  not  found  the  charity ;  they  found  it  existing ; 
they  merely  aided  and  assisted  it.  The  question  in 
this  case  is,  whether  the  conditions  of  tnis  clause 
of  tho  statute  are  shown  to  have  been  fulfilled  as 
to  the  charity  which  had  its  foundation  or  incep- 
tion in  the  only  sense  which  can  bring  the  words 
of  the  clause  into  play  at  all,  as   early  as  1705  or 
1706.    The  clause  says  that  there  must  be  express 
terms.    Here  it  is  admitted  there  is  no  original 
instrument  of  foundation  at    all;  there  are   no 
statutes,  therefore  they  may  be  laid  aside.    Then 
we  come  to  the  other  word,  "  regulations,"  and 
we  must  find  by    proper  evidence  the    express 
terms  of  some  regulations  which  were  made  by 
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the  founder,  or  by  his  authority ;  and  it  is  clear 
that  there  are  no  regulations  of  which  the  express 
terms  appear,  directly  or  indirectly,  made  by  the 
original  founder  or  by  his  authority;  and  that 
last  term,  "  by  his  authority,"  is  not  without  anj' 
limit  of  t'.me.'but  must  be  either  in  his  lifetime  or 
■within  fifty  years  after  his  death.  If  it  is  sound 
reason  that  the  original  found'ers  must  be  taken 
to  be  those  persons  who  first  subscribed  to  and 
collected  subscriptions  for  tills  charity  in  the 
years  1705  and  ]  706,  what  is  there  upon  which  the 
conclusion  can  possibly  be  founded,  that  any 
regulations  requiring  in  express  terms  that  the 
scholars  should  be  instructed  according  to  the 
doctrine  or  formularies  of  the  Church  of  England, 
or  should  be  members  of  that  Church — what  is 
there  from  which  it  can  bo  inferred  that  any  such 
regulations  were  ever  made,  and  still  more  that 
they  were  made  within  fifty  years  after  the  death 
of  the  original  founders,  and  by  their  authority  ? 
The  only  thing  brought  forward  in  support  of  the 
conclusion  that  there  were  any  such  regulations 
consists  of  certain  entries  in  books,  which  show 
that  as  a  matter  of  fact  the  children  were  taken  to 
church,  and  probably  that  they  were  instructed  in 
the  Catechism.  Suppose  it. to  be  so,  there  is  all 
the  difference  in  the  world  between  a  practice  for 
the  time  being  and  statutes  or  regulations 
expressly  requiring  that  such  a  practice  should 
always  bie  observed.  The  clause  in  the  Act  would 
not  be  satisfied  without  statutes  or  regulations  in 
express  terms;  and  the  manifest  purpose  of  the 
clause  would  be  defeated  as  to  almost  every 
school  in  the  kingdom,  not  of  very  recent  origin 
indeed,  if  it  were  held  that  mere  practice  should 
be  taken  as  sufficient  evidence  of  there  having 
been  at  some  time  or  other  regulations  made 
under  the  authority  of  tho  founder,  expressly 
requiring  that  practice  always  to  be  observed. 
That  disposes  of  everything  except  the  regula- 
tions of  1774.  Now,  if  their  Lordships  had 
thoup;ht  it  necessary  to  hear  counsel  for  the  com- 
missioners, it  is  prolyable  that  some  argument 
might  have  been  addressed  to  them  as  to  the 
effect  of  those  regulations,  and  whether  they 
would  be  sufficient,  even  if  made  within  fifty 
years,  or  by  the  founder,  to  establish  the  denomina- 
tional character  of  these  schools.  But,  not  having 
heard  the  counsel  on  the  other  side,  their  Lord- 
ships are  ready  to  assume,  for  the  present  pur- 
pose, that  what  appears  upon  the  face  of  those 
regulations,  if  they  had  been  made  by  the  original 
founders,  might  have  been  enough.  They  do  not, 
of  course,  decide  that  it  would  have  been  so.  But 
what  is  the  evidence  that  those  regulations  were 
made  by  tho  authority  of  the  original  founders,  or 
were  made  within  fifty  years  after  their  deaths, 
which  may  also  be  a.ssumed  for  this  purpose  to 
mean  the  death  of  the  last  survivor.  The  original 
foundation  was  nearly  seventy  years  before  the 
date  of  those  regulations — of  those  orders.  It  is 
more  probable  than  not,  at  all  events,  that  the 
original  founders  were  in  1706  at  least  persons  of 
full  ago, — twenty-one  years  of  age.  They  might 
have  been  living  within  the  fifty  years  before  1774. 
The  burden  of  proof  as  to  this  is  upon  those  who 
allege  that  the  case  is  brought  within  the  clause  of 
the  statute,  and  no  attempt  has  been  made  to  prove 
that  any  one  of  the  original  founders  was  living 
within  fif  tyyears  before  1774,  which  would  beneces- 
sarytomakeit  come  within  the  limit  of  time,  unless 
we  are  to  assume  that  Mr.  CoUman  was  one  of 


the  original  founders.  All,  however,  that  we 
know  about  Mr.  Collman  i.«,  that  at  a  date  con- 
siderably later  than  the  original  foundation,  1718, 
he  appears  as  a  trustee  and  as  d£  facto  treasurer, 
and  taking  an  active  part  in  the  management  of 
the  charity.  His  name  does  not  appear  in  the 
list  of  benefactors  as  an  original  contributor ;  and 
if  he  w^as  not,  he  was  not  a  founder  who  could 
himself  have  made  statutes  or  given  any  authority 
to  do  so.  Then  there  is  an  equal  defect  of  the 
nece&sary  evidence  of  the  authority,  even  i£  it 
were  known  that  some  of  the  original  founders 
were  living  within  fifty  years  of  1774.  What  is 
the  evidence  that  the  rules  and  orders  of  that  date 
were  made  by  the  authority  of  those  original 
f  ounderR  P  The  authority  of  some  of  those  original 
founders  might  not  have  been  enough — it  mn^t 
have  been  that  of  all  the  original  founders.  Is 
the  mere  fact  that  the  management  of  the  charity 
was  carried  on  by  certain  trustees  enough  to  lead 
to  an  inference  of  law  that  they  might  at  any 
time  make  rules  impressing  a  new  character,  a 
more  definitely  denominational  character  than  it 
had  before,  upon  the  foundation.  They  might,  if 
that  doctrine  were  tenable,  have  in  many  other 
respects  altered  the  conditions  of  the  charity,  and 
might  have  made  it  more  or  less  beneficial  accord- 
ing to  their  mere  will  and  pleasure.  It  was 
admitted — no  other  answer  could  havo  been  given 
to  the  question — that  if  they  had  changed  its 
character,  and  made  it  denominational  in  any  new 
or  different  way,  as,  for  instance,  a  Roman  Catholic 
school  or  a  Jews'  school,  in  1774,  they  would  have 
been  guilty  of  a  gross  breach  of  trust,  for  which 
no  autliority  whatever  could  have  been  presumed, 
and  which  the  Court  of  Chancery  of  that  day 
would  most  undoubtedly  have  corrected.  If  they 
could  not  impress  upon  it  any  new  denomination^ 
character,  could  they  impress  upon  it  any 
denominational  character  of  a  binding  nature 
different  from  that  which  it  originally  had? 
Could  they  do  t)iat  which  this  clause  contern- 
plates — exclude  from  the  school,  if  otherwise 
admissible  to  it,  any  persons  who  were  not  wiUing 
to  learn  or  to  be  instructed  according  to  the 
doctrine  or  formularies  of  any  particular  church, 
sect,  or  denomination — ^not  merely  exclude  them 
by  way  of  management  or  discipline  from  year  to 
year,  but  as  by  statute  and  regulation  forever? 
It  would  be  impossible  to  infer  that  the  original 
founders  intended,  under  mere  ordinary  powers  of 
management,  to  give  any  such  authority  to  the 
managers  for  the  time  being.  The  result  is,  that 
the  case  is  not  brought  within  this  clause  of  the 
statute,  either  by  the  orders  of  1774  or  by  any 
other  means ;  and  that  the  petition  fails.  Their 
Lordships  will  therefore  humbly  recommend  H^ 
Majesty  that  the  scheme  of  the  Charity  Commis- 
sioners relating  to  these  foundations  should  be 
approved. 

Solicitors  for  the  petitioners,  FwMion  and 
flboper. 

Solicitors  for  the  respondents,  Farrer  and  Co. 
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Sitprtmt  Cmirt  of  liaMntte. 

COURT   OF  APPEAL. 

Friday,  July  4. 
(Before  Bacgalla.y,  Cotton,  and  Lindlet,  L.JJ.) 

Ee  parte  Oastler  ;  Re  Friedlaesdeb.  (a) 
BanJcniptey — Appeal  from  registrar  at  chambers — 
Act  of  hanhriiptey — Notice  of  suspension  of  pay- 
ment—Banhupicy  Act  1883  (46  |-  47  Vict.e.  52), 
9s.  4, 48, 99, 104--'Bankruptcy  Biiles  1883, 116,  rr. 
116a. 

AU  appeals  from  decisions  of  the  High  Court  of 
Justice  in  bankruptcy  matters,  wlietlier  given  in 
court  or  in  chamJ>ers,  lie  to  Her  Majesty's  Court 
of  Appeal  and  not  to  a  divisional  court  of  tJie 
High  Court. 

Although  notice  by  a  deibtor  to  his  creditors  tJiat  he 
has  suspended  or  is  abotit  to  suspend  payment, 
need  not  be  i»  writing  to  constitute  an  act  of 
bankruptcy  toithin  sub-sect.  1  (h.)  of  sect.  4  'of  the 
Bankruptcy  Act  1883,  such  notice,  to  be  an  act  of 
bankruptcy,  must  be  formalhj  and  deliberately 
given  ;  mere  casual  tcuk  is  not  sufficient. 

Ah  offer  made  by  tite  debtor  to  a  creditor  to  pay 
him  a  dividend  of  20  per  cent,  is  »«><  a  sufficietU 
notice  within  tlie  section. 

The  debtors  in  this  case  were  Berthold  Fried- 
laender,  Arthur  Massey  Elsdale,  and  Emil  Roth, 
of  Tyer's-gateway,  Bermondsey,  and  of  Paris, 
trading  as  Friedlsender  and  Co.,  leather  mer- 
chants, and  their  firm  had  been  adjudicated 
bankrupts  in  Paris  prior  to  the  petition  for  a 
receiving  order,  and  the  French  bankruptcy  pro- 
ceedings were  pending  when  the  petition  was 
filed. 

On  the  19th  April  1884  Messrs.  Oastler,  Palmer, 
and  Co.  filed  a  petition  in  the  High  Court  of 
Justice  for  a  receiving  order,  one  of  the  acts  of 
bankruptcy  alleged  l^eing  "  that  the  said  Berthold 
Friedlaender,  Arthur  Maesey  Elsdale,  and  Emil 
Soth,  trading  as  Friedlaender  and  Co.,  did,  on  or 
about  the  17th  day  of  March  last,  give  notice  to 
all  or  some  of  their  creditors  that  they  had  sus- 
pended or  were  about  to  suspend  payment  of  their 
debts." 

In  support  of  the  petition  on  afSdavit  was  filed, 
in  which  Mr.  Foster  Mortimer,  one  of  the  creditors 
of  the  firm,  alleged 

That  havisK  been  initraoied  b;  the  Enicligh  oreditors 
to  proceed  to  Paris,  I,  in  company  with  Mr.  Herbert 
George  Lonsada,  of  the  firm  of  LonMida  and  Emanael, 
the  solioitorB  for  inoh  English  creditors,  proceeded  to 
Puis.  On  the  16th  day  of  April,  at  the  reqtiest  of  Messrs. 
Friedlaender  and  Elsdale,  who  were  then  residing  there,  I 
and  thasaid  Herbert  Qeorge  Loosada  had  a  conversation 
at  the  Hotel  Westminster  with  those  gentlemen,  when 
Mr.  Friedlaender  stated  in  the  presence  M  the  said  Arthnr 
Massey  Elsdale  that  he  had  started  in  business  six  or  seven 
years  ago  withoat  any  capital ;  that  he  was  unable  to  pa^ 
the  debts  of  the  firm  ;  and  be  offered  20  per  oent.  oiti- 
dend,  6}  at  the  oonoordat  of  the  syndic,  6)  in  twelve 
montiis,  and  the  balance  in  eighteen  months. 

The  aflSdavit  continued  as  follows : 

No  seenrity  was  offered.  The  said  Berthold  Fried- 
laender at  the  time  stated  that  he  could  obtain  assistance 
from  his  brother-in-law,  who,  however,  would  not  assist 
him  until  he,  Freidlaender,  had  made  some  arrangement 
with  his  creditors,  and  after  he  had  obtained  nia  dis- 

(a)  Beported  by  FuASK  EvAjiB,  Esq.,  Btrrigter-at-Law. 


charge.  He  also  stated  that,  if  the  creditors  would  accept 
the  amount  of  the  composition  be  offered,  the  balance 
was  to  be  a  debt  of  honour,  and  they  would  i>ay  the 
oreditors  the  bahince  in  full. 

The  debtors  had  had  a  place  of  business  in 
England  within  a  year  of  the  filing  of  the 
petition. 

On  the  14th  May  Mr.  Registrar  Brougham, 
the  debtors  not  appearing  or  opposing,  made  a 
receiving  order  against  them,  out  on  the  24th 
June  his  Honour,  sitting  in  chambers,  rescinded 
the  order,  stayed  all  proceedings  thereunder,  and 
dismissed  the  petition  with  costs. 

The  petitioning  creditors  appealed. 

B.  Vaughan  Williajns  for  the  appellants. 

E.  Cooper  Willis,  Q.C.  and  Israel  Davis  for  the 
debtors. — There  is  a  preliminary  objection  to  the 
appeal.  No  appeal  lies  to  this  court  from  the 
decision  of  a  registrar  at  chambers,  but  the  appeal 
ought  to^  have  l)een  brought  to  a  divisional 
court  of  the  Queen's  Bench  Division.  By  sub- 
sect.  2  (6.)  of  sect.  104  of  the  Bankruptcy  Act 
1883,  "  an  appeal  shall  lie  from  the  order  of  the 
High  Court  to  Her  Majesty's  Court  of  Appeal," 
ana  by  sub-sect.  2(i.),  "  no  appeal  shall  be  enter- 
tained except  in  conformity  with  such  general 
rules  as  may  for  the  time  being  be  in  force  in 
relation  to  the  appeal."  By  sect.  99,  sub-sect.  1, 
"  the  registrar  in  bankruptcy  of  the  High  Court 
.  .  .  shall  have  the  powers  and  jurisdiction 
in  this  section  mentioned,  and  any  order  made 
or  act  done  by  such  registrars  in  the  exercise 
of  the  said  powers  and  jurisdiction  shall  be 
deemed  the  order  or  act  of  the  court."  By  sub- 
sect.  2  a  registrar  may  "  make  any  order  or  exer- 
cise any  jurisdiction  which  by  any  rule  in  that 
behalf  is  prescribed  as  proper  to  be  made  or  exer- 
cised in  chambers."  The  only  appeal  to  this 
court,  however,  is  such  as  is  in  conformity  with 
general  rules.  The  rules  relating  to  appeals  are 
the  Bankruptcy  Rules  1883,  rr.  111-116.  Rules 
111-116  do  not  relate  to  an  appeal  from  a  decision 
of  the  registrar  at  chambers,  but  by  rule  116, 
"  subject  to  the  foregoing  rules  appeals  to  the 
Court  of  Appeal  shall  be  regulated  by  the  rules 
of  the  Supreme  Court  for  the  time  being  in  force 
in  relation  to  such  appeals."  This  order  is  an 
order  of  the  High  Court  made  in  chambers,  and 
is  therefore  governed  by  the  Judicature  Act  and 
the  rules  thereunder.  By  sect.  50  of  the  Judica- 
ture Act  1873,  orders  made  by  a  judge  of  the 
High  Court  at  chambers  may  be  set  aside  or  dis- 
charged by  a  divisional  court  or  by  the  judge 
sitting  in  court.  [Cotton,  L.J. — ^That  refers  to 
a  judge  in  chambers,  but  sect.  99  of  the  Bank- 
rupcy  Act  1883  says  any  order  of  the  registrar 
is  to  be  deemed  the  order  of  the  court,  i.e.,  the 
court  in  chambers.]  Rule  23  of  R.  S.  C.  1883, 
Order  LIV.,  carries  it  further  by  providing  that 
"in  the  Queen's  Bench  Division  the  appeal  from 
a  decision  of  a  judge  at  chambers  shall  be  to  a 
divisional  court."  [Baggallay,  L.J. — Sect.  104, 
sub-sect.  2  (b.)  of  the  Bankruptcy  Act  1883  says 
the  appeal  is  to  be  to  "  Her  Majesty's  Court  of 
Appeal."]  Only  subject  to  the  rules,  and  rule 
116  refers  to  the  rules  of  the  Supreme  Court  as 
to  appeals  from  chambers.  [Cotton  L.J. — It 
refers  to  the  rules  as  to  the  Court  of  Appeal. 
LiNDLEY,  L.J.— Order  LVIII.  of  the  R.  S.  C.  1883 
is  referred  to.] 

B.    Vaughan    Williams,   coHtrd.—B,vle  116  is 
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annulled  bj  mle  116a,  issned  on  the  11th  April 
1884,  which  proTides  that,  subject  to  the  fore- 
going rules,  appeals  to  the  Court  of  Appeal  shaU 
be  regulated  by  Order  LVIII.  of  the  Rules  of  the 
Supreme  Court. 

BA60A.LLAT,  L.J. — In  my  opinion  the  objection 
fails.  The  provisions  of  the  Act  of  Parliament 
are  too  clear  for  us  to  allow  it  to  prevail. 

CoTTOX,  LJ^. — ^Appeals  from  all  orders  of  the 
High  Court  in  bankruptcy  are  to  be  brought  to 
this  court. 

LiKDLEY,  L.J. — ^I  am  of  the  same  opinion. 

■  It.  Vaughan  Williams  in  support  of  the  appeal. 
— By  sub-sect.  1  (h.)  of  sect.  4  of  the  Bankruptcy 
Act  1883  an  act  of  bankruptcy  is  committed  "  if 
the  debtor  gives  notice  to  any  of  his  creditors 
that  he  has  suspended  or  that  he  is  about  to 
suspend  payment  of  his  debts."  The  notice  need 
not  be  in  writing,  but  verbal  notice  is  aufBcient : 

£e  parU  NickoU;  Re  WaUc»r,  13  Q.  B.  Div.  489. 
[CoTTOX,  L.J. — ^There  is  no  doubt  about  that.]  It 
IS  not  necessary,  in  order  to  constitute  an  act  of 
bankruptcy,  that  the  debtor  should  use  the  exact 
words  of  the  sub-section.  It  is  sufficient  if  in 
substance  he  tells  his  creditors  that  he  has  sus- 
pended or  is  about  to  suspend  payment ;  and  an 
oSer  to  pay  20  per  cent,  is  an  intimation  that  he 
cannot  pay  100  per  cent.,  and  that  he  has  there- 
fore suspended  payment,  or  will  do  so.  Under 
sect.  6  01  the  Act  of  1869  it  was  necessary  that  a 
declaration  of  inability  to  pay  debts  should  be 
delivered  to  the  proper  officer,  with  intent  that  it 
should  be  filed ;  but  a  notice  of  suspension  is  an 
act  of  bankruptcy,  irrespective  of  the  intention 
with  which  it  was  made,  the  object  of  the  Legis- 
lature being  an  equal  division  of  the  assets  among 
the  creditors.  He  also  referred  to  the  Bankruptcy 
Act  1883,  s.  48. 

Willis  and  Davis,  for  the  debtors,  were  not 
called  upon. 

BAGGiXLAT,  L.J. — This  is  an  appeal  from  the 
rescission  of  a  receiving  order  made  by  Mr. 
Registrar  Brougham.  The  alleged  act  of  bank- 
ruptcy on  which  the  order  was  made  was  that 
the  debtors  gave  notice  to  a  creditor  that  they 
had  suspended  payment,  or  were  about  to  suspend 
payment,  of  tneir  debts.  Is  the  conversation 
relied  on  such  a  notice  of  an  intention  to  suspend 
payment  as  is  contemplated  by  sub-sect.  1  (ft.)  of 
sect.  4  of  the  Bankruptcy  Act  1883  P  In  my 
opinion  it  is  not.  It  is  urged  that  one  of  the 
debtors  said,  in  effect,  "  I  am  unable  to  pay  my 
debts,"  and  that  this  is  equivalent  to  saymg.  "I 
am  about  to  suspend  pa}Tnent  of  my  debts."  I 
cannot  so  regard  it.  Looking  at  sub-sect.  1  (/.),  I 
do  not  think  that  a  debtor's  statement  that  he  is 
unable  to  pay  his  debts  can  bo  looked  upon  as 
equivalent  to  a  notice  that  he  is  about  to  suspend 
payment.  A  declaration  of  inability  to  pay  debts 
must,  in  order  to  constitute  an  act  of  bankruptcy, 
be  filed  in  the  court.  Actual  filing  would 
probably  bo  uimeccssary  if  the  declaration  were 
delivered  to  the  officer  of  the  court  for  the 
purpose  of  being  filed.  But,  as  formality  is 
required  in  order  to  constitute  an  act  of  bank- 
ruptcy under  sub-sect  1  (/.),  a  mere  informal 
declaration  of  inability  to  piay  debts  cannot  be 
sufficient  to  constitute  an  act  of  bankruptcy 
under  sub-sect.  1  (n.).  In  my  opinion,  the  informal 
statement  made  in  this  case  was  not  a  notice 


within  that  sub-section  of  an  intention  to  suspend 
payment. 

Cotton,  L.J. — ^lam  of  the  same  opinion.  0£ 
course  all  the  circumstances  must  be  taken  into 
consideration  as  well  as  the  words  used  by  the 
debtor.  Sub-sect.  1  (h.)  of  sect.  4  requires  that 
the  debtor,  to  commit  an  act  of  bankruptcy,  shall 
give  "  notice  to  any  of  his  creditors  that  he  has 
suspended  or  that  he  is  about  to  suspend  'pay- 
ment of  his  debts."  But  even  if  the  words  "  sus- 
pend payment"  had  been  used  in  this  case,  it 
would,  in  my  opinion,  be  doubtful  whether,  under 
the  circumstances,  there  had  been  such  a  notice 
88  is  contemplated  by  sub-sect.  1  (A.).  There  was 
an  interview  between  the  debtor  and  a  creditor, 
and  the  debtor  did  not  say  that  he  had  stopped  or 
must  stop  payment,  but  that  the  assets  were 
insufficient  to  pay  the  debts  in  full,  but  if  the 
creditors  would  come  in  and  make  an  arrange- 
ment, assistance  would  be  obtained  from  friends. 
.This  was  not  an  intimation  that  payment  had  been, 
or  would  be,  suspended ;  it  was  only  a  proposal  of 
certain  means  by  which  the  creditors  would 
obtain  more  than  they  would  otherwise.  In  my 
opinion  there  is  a  great  difference  between  the 
case  of  a  man  saying  that  if  his  assets  are  dis- 
tributed the  creditors  will  get  less  than  20«.  in 
the  pound,  and  a  statement  that  he  must  suspend 
payment,  or  telling  a  creditor  who  wants  payment 
that  he  can  take  what  steps  he  likes.  A  man  may, 
in  paying  his  debts,  so  fraudulently  prefer  a 
creditor  that  the  money  j>aid  cannot  hie  retained, 
but  that  is  not  suspending  payment. 

LiXDLET,  L.J. — I  am  of  the  same  opinion. 
What  is  the  meaning  of  giving  "  notice  that  he 
has  suspended  or  that  he  is  about  to  suspend 
payment  ?"  "  Notice  "  does  not  mean  mere  casual 
taik,  but  something  formal  and  deliberate — some- 
thing done  by  the  debtor  with  a  consciousness 
that  he  is  giving  notice,  and  intended  to  be  under- 
stood in  that  sense.  If  the  notice  here  had  been. 
formally  given  it  would  not  have  been  an  act  of 
bankruptcy,  as  the  words  used  are  not  sufficient ; 
it  was  not  a  notice  of  suspension,  or  intended 
suspension,  but  a  notice  that  the  debtors  might 
have  to  pay  a  composition.  An  act  of  bankruptcv 
is  a  serious  matter,  and  not  to  be  got  at  by  talk 

^*®  *^^-  Appeal  diamiaaed. 

Solictors  for  the  appellants,  Lousada  and 
JEmanuel. 

Solicitors  for  the  debtors,  Atkinson  and  Dresser, 


Saturday,  July  b. 
(Before  Baooallat  and  Cotton,  L.JJ.) 
JR^e  Takratt.  (a) 
Lunacy — Appointment  ofeiiraior  by  Beoieh  court— 
Omission  from  order  of  declaration  as  to  unsound- 
ness   of  mind  —  Transfer    of  stock  —  Lunacy 
Begulaiion  Act  1853  (16  #-17  Vict,  c  70),  •.  141. 
On  an  application  by  the  curator  of  T.,  a  nerton 
resident  in  Scotland,  for  the  tranter  of  stock 
standing  tn  his  name  to  the  curator,  it  appeared 
that  the  petition  on  which  the  Scotch  couH  had 
appointed  tlie  curator  stated  thai  T.  had  been  for 
several  years  of  unsound  mind,  and  toae  at  mat 
time  incapable  of  managing  his  affairs.   The  only 


(a)  Bapoitea  bj  Fbark  By  ass,  Eaq.,  BHStfter-ttJ^w.^ 
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ground  for  the  petition  ttaied  in  the  affidavit* 
annexed  ioas  that  T.  teas  of  unsound  inlnd.  By 
a  memorandum  indorsed  on  the  petition  the 
Scotch  court  appointed  ilie  curmtor,  but  the  order 
contained  no  etprf-ss  declaration  that  T.  was  of 
unsound  mind.  It  toas  shoian  that  curators  were 
appoitUed  in  Scotland,  not  only  in  cases  of 
nnsotindness  of  mind,  but  aisotohen  persons  were, 
by  iUness  or  absence  abroad,  incapable  of 
managing  their  affairs. 
Held,  that  the  memorandum  indorsed  on  the 
petition -amounted  to  a  declaration,  within  tlie 
meaning  of  sect.  141  of  the  I/iinacij  Regulation 
Act  1853,  that  T.  was  ofwMound  m»vd. 

A  suiofONS  was  taken  ont  in  this  case  by  Dngald 
UacLachlan,  the  curator  bonis  of  T>.  F.  Tarratt,  a 
lunatic  residinj^  in  Scotland,  asking  that  1933/. 
debenture  stock  of  the  Great  Western  Railway 
Company,  standing  in  the  name  of  the  lunatic, 
might  be  transferred  into  the  name  of  the  curator 
bonis. 

The  summons  was  required  to  be  argued  in 
court  on  the  question  whether  the  evidence  was 
sufficient  that  D.  F.  Tarratt  had  been  declared 
lunatic  by  the  Scotch  court,  within  the  meaning 
of  the  Lunacy  Regulation  Act  1863,  b.  141.  (a) 

The  certificate  of  the  master  in  lunacy  found 
that  the  wife  of  D.  F.  Tarratt  presented  a  petition 
on  the  18th  July  1882  to  the  Lords  of  Council 
and  Session,  stating,  amongst  other  things,  that 
D.  F.  Tarratt  had,  for  several  years,  been  of 
nnsonnd  mind,  and  was  incapable  of  managing  his 
own  affairs,  as  was  shown  by  the  affidavits  of  two 
medical  men,  printed  in  the  appendix  to  the 
petition,  and  suggesting  the  appointment  of  D. 
j(acLachlan  as  Ins  curator  bonis.  Two  medical 
certificates  were  printed  in  the  appendix,  stating 
in  distinct  terms  that  Tarratt  was  of  unsound 
mind.  No  evidence  was  appended  to  the  petition 
except  those  two  affidavits.  On  the  petition  was 
indorsed  the  following  memorandum,  signed  by 
one  of  the  judges  of  the  Court  of  Session : 

At  Edinbatrh  16th  An^.  1882.  The  Lord  Ordinary 
oOdatiag  on  oilk  hariiic  oooaideted  the  petition  and 
ptodnctiMiB,  nominates  and  appoints  D.  MaoLaoUan,  of, 
Ac.,  to  be  curator  bonis  to  D.  F.  Tarratt,  designed  in  the 
petiiion,  with  the  nsnal  powers,  he  finding  caation 
before  extimct  and  deoreea. — ^A.  B.  Shand. 

The  master's  certificate  further  found  that  an 
affidavit  had  been  filed  by  Colin  MacLachlan,  a 
Scotch  advocate,  in  which  he  said  that  since  the 
abolition  of  the  Scottish  Privy  Council,  and  for 
the  last  150  years  at  least,  the  Court  of  Session 
had  been  in  the  practice,  on  the  application  of 
pniies  interested,  of  appointing  a  curator  bonis 
to  persons  who  had  fallen  into  a  state  of  mental 

(a)  18  ft  17  VIot.  0.  70,  i.  141 :  'When  any  ttoek,  or 
uy  portton  of  the  capital  atoek,  or  mar  sbaM  of  asy 
eompany  or  aometf,  whether  tiansferrable  in  books  or 
oOtuwim,  is  atao£ng  in  the  name  of  or  rested  in  a 
wnon  residing  ont  of  England  and  Wales,  the  Lord 
Cboaoallor  introatad  oa  aforesaid,  apon  pn>of  to  hii 
sstiafietion  that  the  penoa  haa  been  declared  idiot, 
Inatie,  or  of  anaonnd  mind,  and  that  his  personal  estate 
has  been  veated  in  a  cniator,  or  other  person  appointed 
for  the  maoagmient  thereof,  aooording  to  the  laws  of  the 
ploee  where  he  ia  residing,  may  order  some  fit  petaon  to 
nakeaadi  transfer  of  the  stock,  or  anoh  portion  of  the 
<spital  atook  or  alwre  aa  aforeaaid,  or  any  part  or 
laits  thereof  lespeetiyely,  to  or  into  the  name  of  the 
earator  or  other  person  appointed  aa  aforesaid,  or  other. 
viae,  and  alao  to  receive  and  pay  over  the  dividends 
thateof,  oa  the  Lord  Cbanoellor  intrasted  aa  aforeaaid 
mayOmkfit. 


ino^acity,  and  that  such  appointment  was  in 
such  cases  equivalent  to  s  declaration  that  such 
person  is  a  Innatic. 

jB.  F.  Norton,  in  support  of  the  snmmona,  cited 
Re  MUeheU,  45  L.  T.  Bep.  N.  S.  60 ;  17  Ch.  Div.  515 ; 
Bryce  v.  Orahame,  6  Shaw'a  Ct.  of  Seaa.  Caa.  425; 
Lnnooy  Begnlation  Aot  1853  (16  &  17  Viet.  o.  70), 
B.  141. 

Bagoallat,  L.J. — Having  regard  to  the  lan^age 
of  the  Lunacy  Regulation  Act  1853,  s.  141,  it  has 
been  proved  to  my  satisfaction  that  David  Fox 
Tarratt  has  been  declared  a  lunatic  by  the  Court 
of  Session  in  Scotland.  I  think  that,  under  the 
particnlar  circumstances  of  this  case,  the  memo- 
randum indorsed  on  the  petition  amounts  to  such 
a  declaration,  being  made  on  a  petition  having 
affidavits  proving  the  fact  of  insanity,  and  no 
other  affidavit,  annexed  to  it.  The  memorandnm 
was :  "  The  Lord  Ordinary  officiating  on  bills 
having  considered  the  petition  and  productions, 
nominates  and  appoints  D.  MacLachlan  to  be 
curator  bonis."  He  could  have  proceeded  on  no 
other  ground  than  the  alleged  insanity.  How  I 
should  decide  in  the  case  of  another  petition  where 
the  affidavits  were  different  I  cannot  say.  It  is 
necessary  for  us  to  be  very  careful  in  such  cases, 
as  curators  are  appointed  on  acconnt  of  physical 
incapacity,  and  other  reasons  besides  insanity, 
and  therefore  the  fact  of  such  appointment  is  not 
in  itself  equivalent  to  a  declaration  of  insanity. 

CoTTOs,  L.J. — I  am  of  the  same  opinion.  I 
take  it  that  in  this  case  the  memorandum  of  the 
judge  is  shown,  by  the  affidavits  on  which  he  acted, 
to  be  equivalent  to  a  declaration  that  in  his 
opinion  the  person  in  question  was  of  unsound 
mind.  In  former  days  the  Court  of  Chancery 
never  made  a  declaration  on  a  petition,  but  did 
what  was  equivalent  by  expressing  its  opinion  on 
a  particular  point.  And  the  same  course  is  still 
often  pursued  in  orders  under  the  Trustee  Act 
when  the  order  is  prefaced  by  these  words : 
"  The  judge  being  of  opinion  that  the  person  is  of 
unsound  mind,"  which  is  equivalent  to  a  declara- 
tion to  that  effect.  But  it  would  be  very  conve- 
nient if  in  the  same  manner  the  orders  of  the 
Court  of  Session  appointing  a  curator  expressed 
the  grounds  on  which  the  order  was  made.  But 
that  IS  not  necessary  in  this  particular  case,  for 
I  think  the  memorandum  ia  a  sufficient  declara- 
tion. 

Solicitors,  VHilhome,  Currie,  and  ViUiers,  for 
Neve  and  CressweU,  Wolverhampton.  . 


•  July  0  and  10. 

(Before  Baooallay,  Cottos,  and  Lindlkt,  L.JJ.) 
PEARS05  V.  Peaksos.  (a) 

Partnership — Business  and  goodwill — Sale  of  slwre 
to  copartner — Vendor  settim/  up  new  business — 
Soliciting  customers  of  oU  firm. 

J.  P.  and  T.  P.  carried  on  together  in  partnership 
the  business  of  potters  and  eaHhemware  manufao- 
iurers. 

Disputes  arose  between  them  which  resulted  in  Uii- 
gaiion,  and  ultimately  an  agreement  was  entered 
into  by  which  J.  P.  agreed  to  sell  to  T.  P.  his 
estate  and  i^'Uerest  in  the  property  and  businesses 
to  which  the  litigation,  related  for  the  srwm  of 

(a)  Beported  by  E.  A.  Bcoatcblit  and  W.  0.  Bias,  Eaqn., 
Barrlstera-ot-Law. 
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20002.  It  was,  luywever,  stipulated  that  nothing 
in  the  agreement  should  be  deenved  to  restrict  or 
prevent  J.  P.  from  carrying  on  the  business  of  a 
potter  and  earthenware  manvfactnrer  at  such 
plate  as  he  shoidd  think  fit,  and  tinder  the  name 
of  J.  P.  This  agreement  was  einhodied  in  an 
order  of  the' court,  which  was  made  by  the  consent 
of  the  parties. 

J.  P.,  liaving  commenced  a  pottery  business  on  his 
own  accmint,  issued  a  circular  to  the  customers  of 
the  old  firm,  in  which  lie  stated  that  he  had  dis- 
continued his  connection  with  that  firm,  but  that 
he  solicited  their  custOTn. 

Held  {reversing  the  decision  of  Kay,  J.),  that,  on 
the  construction  of  the  agreement,  J.  P.  teas 
entitled  to  solicit  the  customers  of  the  old  firm. 

Labouchere  v.  Dawson  (25  L.  T.  Bep.  N.  8.  894  ; 
L.  Rep.  13  Eq.  322)  overruled. 

James  Pearson  and  Theophilus  Pearson  carried 
on  together  in  partnership,  near  Chesterfield,  the 
business  of  potters  and  earthenware  manufac- 
turers. Disputes  arose  between  them  which 
resulted  in  litigation,  and  ultimately,  on  the  27tb 
March  1884,  an  agreement  was  entered  into  by 
them  for  the  settlement  of  the  actions  and  all 
claims  therein. 

The  material  clauses  of  the  agreement  were  as 
follows : 

1.  TheopUIaB  Pearson  Bhall  pay  to  James  Pearson 
2000i.  for  the  purchase  of  hia  estate  and  interest  in  the 
property  and  bnsinesies  to  which  these  actions  relate, 
S00(.  to  be  paid  on  the  signing^  hereof,  and  15001.  on  com- 
pletion. 

2.  James  Pearson  shall  execnte  a  oonveyanoe  or  assur- 
ance of  his  said  estate  and  interest  to  TheophilnsPoarson, 
and  shall  release  all  claims  acrainst  the  same,  and  the 
said  Theophilus  Pearson  shall  corenant  to  indemnify 
James  Pearson  against  all  existing  liabilities  in  connec- 
tion with  the  said  property  and  businesses ;  in  case  of 
dispute  the  conveyance  or  assurance  to  be  settled  by  the 
judge. 

3.  Nothing  in  the  agreement  shall  be  deemed  to  restrict 
or  prevent  the  said  James  Pearson  carrying  on  and  ezer- 
cismg  tiio  trade  or  business  of  a  potter  and  earthenware 
manufacturer,  or  any  other  businesses,  at  such  place  as 
ho  thinks  fit,  and  undor  the  nane  of  James  Pearson. 

4.  neophilus  Pearson  shall  forthwith  discontinue 
carrying  on  business  under  the  name  of  James  Pearson, 
and  intimate  the  same  by  circular  to  the  customers  within 
a  week.  All  lettOTS  addressed  to  James  Pearson,  Chester- 
field, or  Whittington  Moor,  shall  for  the  period  of  two 
months  from  the  date  hereof  be  delirered  in  the  first 
instance  to  Theophilus  Pearson,  and  after  that  time  to 
James  Pearson. 

7.  Each  party  shall  forthwith  consent  to  an  order  of 
the  court  staying  the  said  actions  on  the  above  terms, 
except  so  far  as  it  may  be  necessary  to  carry  into  effect 
or  enforce  such  terms. 

This  agreement  was  embodied  in  an  order  of 
the  court,  which  was  made  by  the  consent  of  the 
parties. 

James  Pearson  having  commenced  a  pottery 
business  on  his  own  account  near  Chesterfield, 
issued  a  circular  to  the  customers  of  the  old 
firm.    The  circular  was  as  follows : 

Potteries,  Chesterfield,  March  81, 1884. 
Dear  Sir, — ^I  beg  to  inform  you  that  I  have  discon- 
tinued my  connection  with  the  business  carried  on  for 
many  years  by  my  late  father  previous  to  his  death  in 
1864,  and  subsequently  by  his  drustee,  under  the  title  of 
James  Pearson,  Whittington  Moor  Potteries,  near 
Chesterfield.  Although  1  am  the  eldest  son,  and  have 
been  engaged  in  the  active  management  of  the  business 
for  the  past  fifteen  years,  I  have  now  been  compelled, 
owing  to  disputes  witii  the  trustee  under  my  father's 
will,  to  withdraw  from  the  above-mentioned  bnsiness.  I 
have  commenced  business  on  my  own  account,   and 


having  every  requisite  appliance  for  the  prompt  execu- 
tion of  orders,  I  do  sot  hesitate  to  solicit,  under  th* 
above  circumstances,  a  continuance  of  the  favoins 
granted  by  you  to  the  late  firm,  and  hope  that  the  can 
and  attention  which  have  secured  your  support  in  tiie 
past  may  continue  to  be  exerted  on  your  behalf  in  tiis 
fntnre. — I  remain,  yours  faithfully,  Jauks  Psasson. 

Theophilus  Pearson  contended  that  the  issuing 
of  such  circular  was  a  breach  of  faith,  and  in 
derogation  of  the  assignment  of  the  goodwill  of 
the  partnership  contained  in  the  above-mentioned 
agreement  and  order. 

On  the  9th  April  1884  an  application  was  made 
to  the  court  ex  parte  to  restrain  James  Pearson 
from  dealing  with  the  letters  of  the  business  in 
contravention  of  clause  4  of  the  agreement,  and 
from  issuing  the  above  circular,  and  an  interim 
injunction  was  granted,  upon  the  usual  under- 
taking as  to  damages  being  given  by  Theophilus 
Pearson. 

May  1,  1884.  —  A  motion  was  now  made  to 
continue  that  injunction. 

Bobinson,  Q.C.  and  Mulligan,  for  Theophilus 
Pearson,  in  snppori;  of  the  motion,  submitted  that 
the  case  was  governed  by 

Labouchere  v.  Datcson,  25  L.  T.  Bep.  N.  S.  894; 
.  L.  Bep.  13  Eq.  322. 

Graham  Hastings,  Q.C.  and  William  Baker,  for 
James  Pearson,  argued  that  Labouehere-v. DaKson 
was  contrary  to  principle,  and  ought  not  to  be 
carried  further ;  tnat  that  decision  did  not  apply 
to  the  case  of  a  sale  to  a  copartner,  but  only  to  the 
case  of  a  sale  to  a  stranger,  and,  moreover,  th&t 
it  applied  only  where  the  goodwill  was  expressly 
sold  ;  and  that  the  clause  of  the  agreement  pro- 
viding that  nothing  therein  should  be  deemea  to 
restrict  James  Pearson  from  carrying  on  the 
business  of  an  earthenware  manufacturer  must 
mean  to  include  that  he  should  be  at  liberty  to 
solicit  the  customers  of  the  old  firm.  They  also 
sought  to  adduce  evidence  to  show  that  m  the 
negotiation  for  the  agreement  it  was  proposed 
that  an  express  covenant  should  be  inserted 
therein  that  James  Pearson  should  not  solicit  the 
customers  of  the  old  firm,  and  that  he  declined  to 
enter  into  such  covenant.    They  referred  also  to 

Ginesi  v.  Cooper  and  Co.,  42  L.  T.  Bep.  N.  S.  751 

14Ch.  Div.  596; 
Tjeggott  v.  Barrett,  43  L.  T.  Bep.  K.  S.  641 ;  15  Ch. 

Div.  806; 
Wtdker  v.  Mottram,  45  L.  T.  Bep.  N.  S.  659 ;  19  Ch. 

Div.  355 ; 
Dawson  v.  Baeson,  48  !•■  T.  Bep.  N.  S.  407 ;  22  Ch. 

Div.  504 ; 
Mogford  v.  Courtenay,  45  L.  T.  Bep.  N.  S.  303. 

Kat,  J. — ^This  argument  raises  some  very  in- 
teresting questions,  and  I  need  not  say  that  it 
has  been  extremelj-  well  conducted  on  both  sides. 
The  matter  arises  m  this  way :  In  this  year  (1884), 
there  being  certain  litigations  going  on  between 
James  Pearson  and  ITieophilns  Pearson,  and 
between  Theophilus  Pearson  and  James  Pearsou 
(an  action  and  a  cross-action),  an  agreement  was 
come  to  between  these  two  persons  which  stipu- 
lated as  follows  :  [His  Lordship  read  the  clauses  of 
the  agreement  above  set  out,  and  continued:] 
Thereupon  an  order  was  obtained,  which  order,  in 
effect,  embodied  this  agreement,  the  order  being 
so  worded  that  it  was  by. consent,  "This  court 
doth  by  consent  order,"  and  then  follow  the  veiy 
terms  of  the  agreement  as  far  as  material,  it 
being  an  order,  in  fact,  to  carry  out  that  agree- 
ment in  the  way  that  the  agreement  contem- 
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plated.  Now  after  this  -was  done  an  applica- 
tion was  made  to  the  court  to  restrain  James 
Pearson  from  issning  a  certain  circular  and  from 
dealing,  as  it  was  alleged  he  did,  with  the  letters 
of  the  business  in  contravention  of  that  agree- 
ment, viz.,  that  for  two  months  they  shall  be 
Bent  to  Theophilus  Pearson.  The  application 
was  ex  parte,  and  it  was  made  on  the  last  day 
before  the  Easter  vacation.  It  was  made  upon 
affidavits  which  stated  that  James  Pearson  nad 
been  interfering  with  the  letters,  and  upon  proof 
of  a  circular  which  was  in  these  terms :  [His 
Lordship  read  the  circular,  and  continued :] 
That  circular  was  sent  to  the  customers  of  the 
old  business,  which,  as  uppsars  from  the  terms 
of  it,  had  been  carried  on  by  the  father  of  these 
two  litigant  parties  at  Whittington  Moor  Pot- 
teries, near  Cnesterfield.  His  name  -was  James 
Pearson,  the  same  name  as  that  of  the  person 
who  issued  this  circular.  That  was  distinctly  a 
soUciting  by  James  Pearson  of  the  customers  of 
the  old  firm  after  he  had  sold  to  Theophilus  Pear- 
son all  his  interest  in  that  business,  and,  following 
the  decision  in  Labouchere  y.  Dawson  (25  L.  T. 
Bep.  N.  S.  894 ;  L.  Kep.  13  Eq.  323),  an  interim 
injnnction  was  granted  upon  the  usual  terms, 
namely,  the  undertaking  as  to  damages  being 
given.  One  of  the  motions  which  I  have  to  deal 
with  now  is  a  motion  to  continue  that  injunction, 
and  the  first  question  is,  where  a  man  has 
sold  all  his  interest  in  a  business,  what  is 
the  law  upon  the  question  whether  he  may 
or  may  not  solicit  the  customers  of  that  business 
to  give  their  custom  to  him  in  a  new  business  of 
his  own  of  the  same  character,  which  he  has  sub- 
sequently set  up.  The  authorities  perhaps  are 
not  in  the  most  satisfactory  state  upon  that  ques- 
tion. In  Labouchere  v.  Vaieon  {ubi  «Mp.)  Lord 
Bomilly  held  that  a  person,  the  vendor  in  such  a 
case,  being  a  voluntary  vendor,  "  is  entitled  to 
publish  any  circulars  to  all  the  world  to  say  that 
ne  is  carrying  on  such  a  business  " — that  is  to  say, 
the  same  kind  of  business  in  which  he  has  been 
concerned  ;  "  but  he  is  not  entitled,  either  by 
private  letter  or  by  a  visit,  or  by  his  traveller  or 
agent,  to  go  to  any  person  who  was  a  customer  of 
the  old  firm  and  solicit  him  not  to  continue  his 
business  with  the  old  firm,  but  to  transfer  it  to 
him,  the  new  firm.  That  is  not  a  fair  and  reason- 
able thing  to  do  after  he  has  sold  the  goodwill." 
The  same  point  came,  in  March  1880,  before  the 
late  Master  of  the  Bolls  in  the  case  of  Ginesi  v. 
Cooper  and  Co.  (42  L.  T.  Eep.  N.  S.  751 ;  14 
Ch.  Div.  696).  He,  banning  by  a  statement  of 
James,  L. J.,  which  in  fact  he  adopted,  said  that 
"The commandment  'Thou  shalt  not  steal'  is  as 
much  a  portion  of  the  law  of  courts  of  equity  as 
it  is  of  courts  of  law;"  and  he  extended  the 
order  far  beyond  that  which  was  made  in 
Labouchere  v.  Dawson  (ubi  sup.).  He  actually 
restrained  the  vendor,  not  merely  from  soliciting 
the  custom  of  the  old  firm,  but  from  dealing  with 
those  customers  at  all.  The  question  came  also 
before  the  Court  of  Appeal  in  the  case  of  Leggott 
V.  Barrett  (43  L.  T.  Rep.  N.  S.  641 ;  15  Ch.  Div. 
306).  That  part  of  the  order  which  restrained  the 
dealing  with  customers  of  the  old  firm,  and  which 
had  been  repeated  in  Leggott  v.  Barrett  by  the 
same  learned  judge,  the  late  Master  of  the  Bolls, 
was  discharged.  It  has  been  quite  properly  and 
quite  correctly  pointed  out  that  nothmg  more 
was  asked,  on  the  appeal  in  that  case,  than  the 


discharge  of  that  part  of  the  order.  The  rest  of 
the  order  which  followed  Labouchere  v.  Dawson 
(ubi  sup.)  was  not  appealed  against,  except  in  this 
sense,  that  the  Court  of  Appeal  certainly  was  not 
asked  to  discharge  that  portion  of  the  order  which 
followed  Labouchere  v.  Dawson,  and  accordingly 
the  judgment,  which  seems  somewhat  carefully 
worded,  did  not  deal  with  the  doctrine  of  Laboic- 
chere  v.  Dawson.  There  was  no  decision  of  the 
Court  of  Appeal  as  to  whether  Labouchere  v. 
Dawson  was  to  be  followed  or  not.  Again  the 
matter  came  before  the  Court  of  Appeal  in  the 
case  of  Walker  v.  Mottram  (45  L.  T.  Rep.  N.  S. 
659  ;  19  Ch.  Div.  355),  where  the  question  was 
whether  the  same  rule  was  to  be  applied  in  the 
case  of  a  compulsory  alienation  by  trustees  in 
bankruptcy  of  a  bankrupt  partner,  who,  of  course, 
are  bound  by  their  duty  to  sell  the  interest  in 
the  business ;  and  it  was  held  that  such  rule  did 
not  extend  to  that  case,  but  that  any  partner 
setting  up  business  afterwards  was  at  liberty,  if 
he  liked,  to  soli:;it  the  customers  of  the  old  firm, 
notwithstanding  the  business  of  the  old  firm 
had.  been  sold  in  that  compulsory  manner.  The 
matter  likewise  came  before  Fry,  J.  (now  Fry, 
L.J.)  in  the  case  of  Mogford  v.  Gourtenay  (45 
L.  T.  Rep.  N.  S.  303),  and  he,  without  expressing 
any  opinion,  as  I  read  the  judgment,  as  to 
whether  Laboucliere  v.  Dawson  (ubi  sup.)  was 
sound  in  point  of  principle  or  not,  followed 
it,  and  decided  accordingly.  The  matter  was 
again  mentioned  in  the  case  of  Dawson  v. 
Beeson  (48  L.  T.  Rep.  N.  S.  407 ;  22  Ch.  Div.  604) 
in  the  Court  of  Appeal,  where  the  late  Master 
of  the  Rolls,  who  had  decided  Ginesi  v.  Cooper 
and  Co.  {ubi  sup.),  was  sitting  as  one  of  the 
judges  ;  and  it  was  there  held  that  the  rule 
did  not  apply  where  a  partner  has  been  expelled 
under  a  clause  in  the  partnership  articles,  that 
being  a  compulsory  dealing  with  his  interest.  But 
in  the  case  of  Walker  v.  Mottrxm  (ubi  sup.)  two 
of  the  Lords  Justices,  without  otherwise  express- 
ing any  opinion,  said  that  Labouchere  v.  Dawson 
(uhi  •up.)  will  still  be  applicable  to  a  voluntary 
sale.  The  other  Lord  Justice  (Baggallay,  L.J.) 
delivered  a  separate  judgment,  doubting  the 
correctness  of  the  decision  in  Labouchere  v. 
Dawson,  in  which  case  I  observe  he  was  counsel 
arguing  the  result  at  which  the  court  arrived. 
That  is  the  state  of  the  authorities.     Well,  upon 

Srinciple,  it  certainly  does  raise  a  point  very 
iflScuIt  to  deal  with,  because  it  is  quite  clearly 
settled  that,  when  a  man  has  sold  his  interest  in  a 
business,  he  is  at  liberty,  in  the  absence  of  express 
contract  to  the  contrary,  to  set  up  a  similar  busi- 
ness next  door,  if  he  likes,  to  the  place  where  the 
old  business  is  carried  on,  and  to  hold  himself  out 
by  way  of  public  advertisement  and  in  any  way 
he  likes,  except  by  soliciting  the  old  customers, 
as  a  person  carrying  on  a  similar  business,  so  long 
as  he  does  not  represent  that  he  is  carrying  on 
that  same  business,  or  a  continuance  of  that  same 
business.  It  has  been  said,  and  truly  said,  that 
to  do  that  might  very  much  interfere  with  an 
old  buaiuess  if  it  is  of  the  class  of  business  which 
has  what  is  properly  speaking  a  goodwill,  namely, 
a  number  of  customers  who  are  in  the  habit  of 
resorting  to  a  particular  place  of  business  to  do 
business  of  the  particular  nature  carried  on  by 
the  firm  there.  It  is  said  that  such  a  proceeding 
as  opening  a  shop  next  door  is  more  likelv  to  inter- 
fere with  the  carrying  on  of  the  original  business 
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than  soliciting  the  customers  of  the  old  business. 
There  is  very  great  force  in  that  observation. 
One  can  easily  conceive  the  case  where  the  setting 
up  a  shop  nest  door,  or  it  may  be  in  the  same 
house,  as  the  late  Master  of  the  Bolls  pointed  out 
in  Gineti  v.  Cooper  and  Co.  (uhi  »wp.)  would  inter- 
fere far  more  with  the  business  than  if  a  man  set 
up  a  shop  at  a  distance  and  merely  solicited  the 
old  customers.  If  there  be  a  distinction  between 
the  two  cases,  it  is,  of  course,  in  point  of  principle 
extremely  difficult  to  say  upon  which  side  of  the 
line  so  drawn  the  decision  in  Labouchere  v.  Dawson 
{ubi  mp.)  ought  to  fall.  However,  I  do  not  feel 
myself  at  liberty  to  act  upon  my  own  opinion, 
even  if  I  had  an  opinion  (which  I  do  not  in  the 
least  mean  to  say)  contrary  to  the  decision  in 
Labouchere  v.  I)aw$on.  Before  I  made  up  my 
mind  upon  it  I  should  require  to  give  more  con- 
sideration to  it  than  I  do  at  this  present  time. 
What  seems  to  me  to  be  clear  is  this,  that  it  would 
be  contrary  to  the  usage  which  exists  in  different 
courts,  if  I  were  to  decide  this  case  upon  the 
assumption  that  Labouchere  v.  Dawvm  is  not  a 
binding  decision.  Of  course  it  is  not  absolutely 
binding  upon  me,  because  it  is  only  a  decision  of 
a  court  of  co-ordinate  authority.  Still  I  think 
the  courtesy  that  one  court  shows  to  another  must 
be  exercised  in  this  caae  by  following  that  deci- 
sion, and  the  decision  of  Fry,  J .  in  Mogford  v. 
Courtenay  {ubi  sup.),  and  the  dicta  of  the  two 
Lords  Justices  in  the  Court  of  Appeal  in 
Walker  V.  Mottram  (ubi  sup.).  Therefore,  I 
shall  decide  this  case  on  the  footing  of  Labou- 
ehare  v.  Dawson  being,  at  present,  a  correct 
statement  of  the  law  on  the  point  before  me. 
But  then  a  distinction  is  sought  to  be  drawn  upon 
this  ground.  It  was  said  that  Labouchere  v.  Daw- 
son was  the  case  of  a  sale  to  a  stranger,  and  that 
there  is  a  difference,  and  a  difference  which  is 

glinted  out  by  the  language  of  the  judges  in  the 
ter  cases,  wliere  the  sale  is  not  to  a  stranger, 
but  to  one  of  the  partners  of  a  firm.  Is  there  any 
reasonable  ground  for  a  distinction  of  that  kind  P 
Why  should  it  be  that,  in  the  case  of  a  sale  to  a 
stranger,  the  vendor  may  not  solicit  his  customers, 
but  if  be  sells  to  one  of  his  copartners  he  may  do 
so  ?  I  confess  that  the  distinction  is  too  fine  for  my 
intellect  to  grasp,  and  I  do  not  think  that  anyvalid 
distinction  of  that  kind  can  be  maintained.  There- 
fore it  seems  to  me  that  I  must  treat  this  particular 
case  as  being  one  with  respect  to  which  the 
question  arises  whether  the  doctrine  in  Labouchere 
V.  Dawson  (tibi  sup.),  if  it  is  applied,  is  applicable. 
Is  it,  or  is  it  not,  applicable  to  the  particular 
case  ?  It  is  said  it  is  not,  because  of  something  in 
the  agreement  itself.  It  is  argued  with  reference 
to  clause  3  of  the  agreement — which  provides  that 
nothing  in  the  agreement  shall  be  deemed  to 
restrict  or  prevent  James  Pearson  carrying  on  and 
exercising  the  trade  or  business  of  a  potter  and 
earthenware  manufacturer,  or  any  other  busi- 
nesses at  such  place  as  he  thinks  fit,  and  under  the 
name  of  James  Pearson — that  such  clause  must 
mean  that  which  it  certainly  does  not  express, 
namely,  that  James  Pearson  must  l>e  at  liberty  to 
solicit  the  customers  of  the  old  firm.  The  argu- 
ment, if  I  have  properly  comprehended  it  (I  am 
afraid  I  must  state  it  in  a  way  which  those  who 
press  it  will  not  exactly  like)  is  this  :  Because  you 
cannot  give  the  clause  any  other  meaning  you 
must  give  it  that  meaning.  Of  course  that  would 
be  to  carry  the  argument  to  a  mMiifest  absurdity. 


I  take,  however,  the  real  meaning  of  the  argument 
to  be  this :  that  these  things  which  are  absolutely 
stipulated  for  in  thi^  clause  3  are  such  as  the  law 
itself  would  imply  without  any  express  contract; 
and  therefore  it  cannot  be  that  clause  3  was  meant 
only  to  stipulate  those  things  which  it  expresses, 
but  the  meaning  of  it  must  be  extended  to  make  it 
include  such  a  mode  of  carrying  on  the  business  as 
the  law  would  not  otherwise  permit.  I  confess  I  am 
not  able  to  adopt  that  mode  of  construction  either. 
To  depart  from  the  very  words  of  the  clause, 
which  merely  says,  he  may  carry  on  the  business 
of  a  potter  and  earthenware  manufacturer  at  such 
place  as  he  likes,  and  in  the  name  of  James  Pear- 
son, and  to  read  that  as  a  clause  enaliling  him  to 
do  what  the  law  would  not  otherwise  permit, 
namely,  to  solicit  the  customers  of  the  old  busi- 
ness, 13  a  forcible  kind  of  construction  which  I 
cannot  adopt.  I  do  not  think  that  that  will 
alter  the  matter,  one  way  or  the  other.  Bat 
then  it  is  said,  in  the  negotiation  for  this 
business  there  was  an  express  stipulation  which 
the  court  must  require.  When  the  agreemoit 
was  being  negotiated  one  of  the  parties  Bought 
to  put  in  the  agreement  an  express  covenant  that 
James  Pearson  should  not  solicit  the  customers  of 
the  old  business,  and  the  solicitor  acting  for 
James  Pearson  rejected  that.  He  not  only 
rejected  that,  but,  to  use  the  language  of  that 
solicitor,  he  said : "  In  the  course  of  the  negotiations 
referred  to,  Messrs.  Smiles  and  Co.  asked  if  the 
said  James  Pearson  would  give  a  covenant  not  to 
solicit  the  customers  of  the  business.  Acting  on 
the  express  instructions  of  the  said  James 
Pearson,  I  stated  that  he  absolutely  declined  to 

five  any  such  covenant,  and  stated  that  the  said 
ames  Pearson  intended  to  compete  with 
Theophilus  Pearson,  and  get  what  custom  he 
could."  I  am  asked  to  read  that,  and  say  in  a 
case  of  this  kind,  where  an  injunction  is  applied 
for,  that  although  the  agreement  otherwise  would 
have  the .  effect  of  preventing  James  Pearson 
soliciting  the  customers,  still,  as  there  was  an 
express  refusal  to  put  a  clause  to  such  effect 
into  the  agreement,  I  must  treat  the  agreement 
a?  not  having  that  effect.  Is  it  possible  for  any 
court  to  accept  such  evidence  as  that  P  I  have  a 
concluded  agreement — an  agreement  on  which  the 
court  has  made  an  order  adopting  the  terms  of 
it.  Of  course  it  must  be  assumed  that  the 
terms  of  it  would  prevent  James  Pearson,  one  of 
the  parties  to  it,  from  soliciting  customers  of  the 
old  business,  but  I  think  that  would  be  the  conse- 
quence of  this  agreement.  I  am  told  that  I, 
without  any  occasion  to  rectify  the  agreement,  or 
anything  of  that  kind,  am  to  regard  the  negotia- 
tion which  preceded  the  agreement  into  which 
this  clause  was  asked  expressly  to  be  introduced, 
and  which  was  refused,  as  being  a  thing  which 
now  must  govern  my  decision  as  to  what  the  con- 
sequence of  this  agreement  is.  Well  I  remember, 
as  one  does  incidentally  recollect,  in  the  course 
of  my  own  personal  experience  at  the  bar,  a  very- 
similar  question,  and  I  confess  at  present  I  have 
not  been  able  to  see  the  very  slightest  distinction 
between  the  case  which  I  am  referring  to  and  the 
case  which  is  now  before  me.  It  was  a  case  which 
came  from  Scotland.  There  is  no  difference 
between  the  Scotch  law  and  ours,  as  I  happen 
personally  to  know,  on  this  point.  It  was  a  case 
of  In<jlis  V.  EuUery  and  Co.  (3  App.  Gas.  552). 
There,  a  firm  of  shipbuilders  agreed  to  lengthen 
Digitized  b'. 
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and  repair  an  iron  steamship,  the  object  being 
that  she  might  be  classed  100  A  1  at  Lloyd's. 
The  specification  forming  part  of  the  contract 
contained  this  stipnlation  :  "  Iron  work. — ^The 
plating  of  the  hall  to  be  carefully  overhauled 
and  repaired;"  and  then  there  were  inserted 
orginally  fourteen  more  words,  which  were 
crossed  out,  and  the  deletion  was  initialed  in  the 
manrin  with  the  initials  of  the  persons  who 
signed  the  agreement.  Those  wordf  were,  "  But 
H  any  new  plating  is  required  the  same  to  be  |»id 
for  extra."  I  remember  the  case,  because  being 
the  counsel,  with  the  present  Solicitor-Greneral,  in 
the  case,  it  became  my  duty  to  argue  that  those 
words  ought  to  be  regarded  upon  a  claim  which 
was  made  for  extra  payment  for  new  plating. 
Every  one  of  the  learned  judges  who  then  advised 
the  House  most  distinctly  repudiated  any  notion 
of  looking  at  the  deletion,  or  the  words  deleted. 
Lord  Hatherley  said :  "  Kor  can  I  think,  and  I 
believe  your  Lordships  will  concur  with  me  in 
this  opinion,  that  it  is  legitimate  to  look  at  those 
words  which  appear  upon  the  face  of  the  agree- 
ment with  a  line  drawn  through  them,  and  which 
are  expressly,  by  the  intention  of  all  the  parties 
to  the  agreement,  deleted,  that  is  to  say,  done 
away  witn  and  wholly  abolished.  It  is  not  legiti- 
mate to  read  them  and  to  use  them  as  bearing 
upon  the  meaning  of  that  which  has  become  the 
real  contract  between  the  parties,  namely,  the 
final  arrangement  of  the  aocument  which  we 
muBt  now  proceed  to  construe."  Then  Lord 
O'Hagan  said  the  veiy  same  thin^,  and  Lord 
BlacU>am  also  said :  "  That  to  my  mind  is  merely 
aoommnning"  (which  is  a  Scotch  expression  for 
previous  negotiation),  "  and  it  is  not  a  thing  which 
ought  to  be  looked  at  at  all."  If  I  wanted  more 
authority,  I  need  only  look  at  one  of  the  cases 
which  have  been  referred  to  in  this  very  matter, 
viz.,  the  case  of  Leggott  v.  Barrett  {ubi  sup.),  in 
which,  the  question  being  a  similar  question, 
James,  L.J.  said :  "  You  have  no  right  to  look  at 
the  contract "  (there  had  been  a  deed  in  that 
case)  "either  for  enlarging  or  diminishing  or 
modifying  the  contract  which  is  to  be  found  in 
the  deed  itself."  And  Brett,  L.J.  said:  "I  en- 
tirely agree  with  my  Lord  that  where  there  is  a 
preliminary  contract  in  words  which  is  after- 
wards reduced  into  writing,  or  where  there  is  a 
preliminary  contract  in  writing  which  is  after- 
wards reduced  into  a  deed,  the  rights  of  the 
parties  are  governed  in  the  first  case  entirely  by 
the  writing,  and  in  the  second  case  entirely  1^ 
the  deed ;  and  if  there  be  any  difference  between 
the  words  and  the  written  documents  in  the  first 
case " — which  is  the  case  now  before  me — "  or 
between  the  written  agreement  and  the  deed  in 
the  other  case,  the  rights  of  the  parties  are  en- 
tirely governed  by  the  superior  document  and  by 
the  governing  part  of  that  document."  But  then 
it  was  urged  nere  that  this  is  not  really  inter- 
fering with  the  meaning  of  the  document ;  that  it  is 
intemring  with  a  legal  consequence  which  flows 
from  the  document.  Well,  what  is  the  legal 
consequence  flowing  from  the  document  ?  It  is 
only  this,  that  if  the  document  be  a  document  by 
which  the  goodwill  of  the  business  is  assigned  or 
agreed  to  be  assigned,  then  the  man  who  assigned 
by  way  of  voluntary  sale,  or  who  agreed  to  assign 
the  goodwill  of  that  business,  has  by  such  assign- 
ment or  agreement  to  assign  (which  is  the  same 
thing)  deprived  himself  of  the  right  of  thereafter 


soliciting  the  customers  of  the  business  which  he 
has  sold.  How  is  that  a  legal  implication  from 
the  document  P  It  is  the  legal  consequence  of 
the  act  he  has  done ;  and  I  think  the  illustration 
which  I  put,  and  which  I  rather  borrowed  from  a 
part  of  tne  argument,  is  a  perfectly  good  one.  It 
was  this.  It  was  said  to  be  a  question  of  parcel 
or  no  parcel ;  that  is  to  say,  the  deed  has  in  terms 
conveyed  the  goodwill,  or  the  agreement  has 
agreed  to  assign  the  goodwill,  and  the  question  is, 
whether  you  can  from  the  previous  negotiation 
derive  a  conclusion  that  less  than  the  goodwill 
was  to  pass.  That  is  a  very  pertinent  illustration. 
It  seems  to  me  that  it  is  an  attempt  to  contradict 
or  to  modify  the  effect  of  the  agreement  itself  by 
referring  to  previous  negotiations,  which  this 
court  has  no  right  at  all  to  do.  I  therefore  en- 
tirely reject  that  part  of  the  case  sought  to  be 
set  up  on  behalf  of  James  Pearson.  "Well,  that 
woula  really  dispose  of  the  matter,  because  the 
circular  which  I  nave  read  was  admittedly  sent 
to  the  customers  of  the  old  firm ;  and  undoubtedly, 
to  say  the  least  of  it,  it  is  a  solicitation  of  their 
custom.  It  is  true  that  it  does  not,  in  terms,  ask 
them  to  withdraw  their  custom  from  the  old 
business,  but  still,  to  the  extent  to  which  they  do 
give  custom  to  James  Pearson,  which  they  other- 
wise would  have  given  to  the  old  bnsiness,  the 
effect  is  precisely  the  same.  Therefore  I  think  the 
circular  is  a  circular  which  could  not  be  allowed 
to  be  issued,  and  apart  from  the  decision 
laid  down  in  Lahouchere  v.  Bawaoit  (uhi  tup.), 
I  should  be  bound  to  grant  an  injunction  restrain- 
ing the  further  issue  of  this  circular.  It  has  been 
said  at  the  bar  quite  operly,  that  James  Pearson 
was  always  entitled  to  solicit  the  old  customers  of 
the  old  firm ;  he  asserts  his  right  to  do  it,  and 
avows  that  he  intends  to  continue  doing  so. 
Consequently  I  am  bound  to  grant  an  injunction 
restraining  him  from  issuing  any  circulars  in  these 
terms,  and  also — following  the  very  words  in  Labtm- 
ehere  v.  Dawton  (tiit  (Ujo.),  or  rather  following  the 
very  words  which  were  used  by  Fry,  L.J.  ioMog- 
foriv.  Courtenay  {vhi  svp.) — "  from  applying  to  any 
person  who  was  a  customer  or  correspondent  <h 
the  late  firm  prior  to  the  date  of  this  agreement " 
—the  27th  March  1884r—"  privately,  by  letter, 
psrsonally,  or  by  a  traveller,  asking  such  cus- 
tomer or  correspondent  to.  continue  to  have 
dealings  with  the  defendant,  or  not  to  deal  with 
the  plaintiff."  Those  are  the  words  in  which  it 
seems  to  me  proper  to  grant  the  iinunction.  So 
much  for  that  part  of  the  case.  Then  the  next 
matter  I  have  to  deal  with  is  that  of  the  letters. 
As  I  have  said,  there  was  an  ex  parte  order  wliich 
extended  to  dealing  with  the  letters,  and  it  was  made 
upon  the  plaintiif  saying  in  so  many  words  that 
James  Pearson  had  given  an  order  to  the  post- 
office  to  have  all  letters  sent  to  him,  and  that 
letters  addressed  to  "James  Pearson,  The  Pot- 
teries, Chesterfield,"  had  been  sent  to  the  defen- 
dant James  Pearson.  I  have  the  evidence  on  the 
other  side,  and  I  find  that  is  not  true.  It  was  of 
coarse  merely  stated  as  the  deponent  has  stated 
it,  but  it  is  absolutely  disproved,  and  upon  the 
evidence  before  me  it  seems  that  not  in  one 
instance  has  the  defendant  James  Pearson  received 
a  single  letter  which  was  addressed  to  "  James 
Pearson,-  The  Potteries,  Chesterfield,"  or  to 
"  James  Pearson,  Whittington  Moor,  Chesterfield," 
but  that  every  single  letter  which  he  has  received 
has  been  addressed   "  Mr.  James  Pearson,  Pot- 
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teries,    Brompton,  Chesterfield,"  which    is    the 

?lace  where  he  is  carrying  on  his  own  business, 
'herefore,  that  part  oi  the  ex  parte  order  was 
improperly  obtained ;  and  if  I  could  see  that  any 
damage  had  resulted  to  the  defendant,  it  would 
be  the  duty  of  the  court  to  grant  an  inquiry  as  to 
damages.  I  do  not,  however,  want  to  complicate 
this  matter  more  than  is  necessary,  or  to  expose 
either  party  to  more  costs  than  can  be  helped, 
and  as  it  cannot  be  suggested  that  any  damage  of 
that  kind  has  occurred,  I  do  not  think  it  right  to 
grant  an  inquiry  as  to  that,  and  so  far  as  this 
motion  relates  to  that  matter,  I  refuse  the  motion 
with  costs. 

James  Pearson  appealed  from  so  much  of  the 
order  as  restrained  him  from  soliciting  business 
from  the  customers  of  the  old  firm. 

Graham,  Hastings,  Q.C.  and   William  Baker  for 
the  appellant. 
Eohinson,  Q.C.  and  MtiUif/an,  for  the  respondent. 
The  following  cases  were  cited : 
Labouchere  v.  Dau-ton,  25  L.  T.  Eep.  N.   S.   894 ; 

L.  Sep.  13  Bq.  322  ; 
ChuTton  T.  Lmiglat,  33  L.  T.  Eep.  O.  S.  57 ;  Johns. 

174; 
<?»ji«»»  T.  Coover,  42  L.  T.  Eon.  N.  S.  751 ;  14  CSi. 

DiT.596; 
Leggott  v.  Barrett,  43  L.  T.  Eep.  N.  S.  641  j  15  Ch. 

Div.  306; 
WaXker  t.  JSotlram,  45  L.  T.  Eep.  N.  S.  659 ;  19  Ch. 

Diy.  355: 
CooTt  T.  Collingridge,  J&c.  607 ; 
Mogford  r.  Courtenay,  45  L.  T.  Eep.  N.  S.  303 ; 
Cruttwell  T.  Lye,  17  Ves.  835  ;  1  Bose,  128  j 
Kennedy  v.  Lee,  3  Mer.  452 ; 
Smith  T.  EveriH,  27  Beay.  446 ; 
Barron  r.  Qardner,  2  Mad.  198 ; 
Piuh  T.  The  Golden  Valley  Saihcay  Company,  42 

L.  T.  Eep.  N.  S.  863;  15  Ch.  DIt.  830 ; 
Bea.  T.  The  TTycombe  Railway  Company,  15  L.  T. 
Sep.  N.  S.  610  ;  L.  Eep.  2  Q.  B.  310. 

Bagoallat,  L.J. — The  order  granting  this  in- 
junction must  be  discharged.  The  injunction 
restrains  the  defendant  from  issuing  circulars  to 
the  customers  of  the  old  firm,  and  also  restrains 
him  from  soliciting  the  customers  of  the  late  firm 
to  deal  with  him.  The  defendant  does  not  appeal 
as  to  the  first  part  of  the  injunction,  but  oiUy  as 
to  the  second  part,  which  restrains  him  from 
soliciting  the  customers  of  the  old  firm.  It  is 
important  to  bear  in  mind  the  terms  of  the  agree- 
ment. If  clause  1  stood  alone,  I  should  be  of 
opinion  that  the  words  "  estate  and  interest "  in- 
cluded goodwill,  and  the  case  would  be  within  the 
principle  of  Labouchere  v.  Dawson  (2.5  L.  T.  Eep. 
N.  S.  894 ;  L.  Rep.  13  Eq^  322) ;  and,  if  that  case 
is  to  be  recognised  as  good  law,  the  plaintiff  would 
be  entitled  (leaving  clause  3  of  the  agreement  out 
of  consideration  for  the  moment)  to  an  injunction. 
But,  with  respct  to  that  case,  I  have  myself  on  a 
former  occasion,  in  Walker  v.  Mottram  (45  L.  T. 
Rep.  N.  S.  669;  19  Ch.  Div.  355),  expressed 
doubts  which  the  argument  to-day  has  certainly 
tended  to  confirm,  so  that  I  may  now  say  that,  in 
my  opinion,  Labouchere  v.  Dawson  ought  not  to 
be  recognised  by  the  courts.  I  am  well  aware 
that  it  nas  been  followed  on  two  or  three  occa- 
sions by  judges  of  co-ordinate  jurisdiction,  but  it 
has  never  yet  been  distinctly  followed  or  posi- 
tively dissented  from  in  the  Court  of  Appeal.  In 
that  case  there  was  an  agreement  for  sale  of  a 
breweiT  with  the  goodwill  of  the  business,  and 
Lord  Romilly  decided  that  the  vendor  might  set 
up  a  similar  business  and  publicly  advertise,  but 


might  not  solicit  the  customers  of  the  old  firm. 
The  principle  of  the  decision  was,  that  vendors 
must  not  afterwards  depreciate  what  they  have 
sold.  But  the  question,  in  the  first  instance,  is, 
what  is  it  that  they  have  really  sold  ?  The  law 
prior  to  that  case  was  very  distinctly  enunciated 
by  Lord  Hatherley,  when  V?ce-Chanccllor,  in 
Churton  v.  Douglas  (Johns.  173)  to  the  effect  that  a 
man  who  has  sold  the  goodwill  of  his  business  is 
not  thereby  prevented  from  carrying  on  business 
with  the  customers  of  the  old  firm,  provided  that 
he  does  not  represent  that  his  is  the  old  business, 
or  that  he  is  the  successor  in  business  of  the  old 
firm.  Labouchere  v.  Dawson  therefore  went 
beyond  this  and  all  the  older  decisions.    Similar 

?uestions  have  arisen  in  three  more  recent  cases. 
n  Ginesi  v.  Cooper  (42  L.  T.  Rep.  N.  S.  751 ;  14 
Ch.  Div.  596)  a  trader  sold  his  business  and  good- 
will, and  Jessol,  M.R.  restrained  the  vendor,  not 
only  from  soliciting,  but  even  from  dealing  with 
the  customers  of  the  old  firm,  a  decision  which 
went  even  further  than  Labouchere  v.  Dawsm. 
That  was  not  appealed ;  but  in  a  very  few  weeks 
came  the  case  of  Leggott  v.  Barrett  (43  L.  T.  Eep. 
N.  S.  641 ;  15  Ch.  Div.  306),  in  which  Jessel,  M.B. 
again  granted  an  injunction  in  similar  terms, 
and  in  that  case  there  was  an  appeal  from  the 
order  so  far  as  it  restrained  simply  dealing  with  the 
old  customers,  but  no  appeal  as  to  the  injunction 
restraining  the  soliciting — that  is,  the  principle 
of  Labotichere  v.  Dawson  was  submitted  to  by  the 
defendant  in  that  case.  All  the  judges  on  the 
appeal  were  of  opinion  that  the  injunction  should 
not  be  extended ;  but  it  was  not  possible  for  the 
court  on  that  occasion  to  decide  the  exact  point 
in  Labouchere  v.  Dawson,  though  James  and 
Cotton,  L.JJ.  both  expressed  doubts  as  to  the 
soundness  of  that  decision.  Thirdly,  the  case 
was  discussed  in  Walker  v.  Mottram,  (uhi  »up.),  a 
case  in  which  Jessel,  M.R.  had  again  extended 
the  principle  to  circumstances  to  which  the  Court 
of  Appeal  thought  it  ought  not  to  be  extended. 
In  that  case  Lush  and  Iiindley,  L.JJ.  did  not 
dissent  from  Labouchere  v.  Dawson.  Indeed,  8 
passage  in  their  judgment  seems  rather  to  assent 
to  it.  At  the  same  time  it  is  impossible  to  read 
the  decisions  on  goodwill  prior  to  1872  without 
seeing  that  that  case  went  much  further  than  the 
old  ones.  In  my  opinion  the  authorities  of  Cooh 
V.  Collingridge  ( Jac.  607),  Churton  v.  Douglas  {uhi 
sup.),  and  Cruttwell  v.  Lye  (17  A^es.  335)  do  not 
warrant  the  extension.  As  I  have  already  said, 
my  doubts  as  to  labouchere  r.  Dawson  are  now 
confirmed,  and  I  must  express  my  opinion  that 
that  case  is  not  correct,  but  goes  beyond  the 
older  decision  without  good  reason.  Then  it  was 
pressed  upon  us  that,  because  Labottehere\.  Dautm 
IS  a  case  twelve  years  old,  the  Court  of  Appeal 
ought  to  act  upon  it  and  leave  it  to  be  overmled, 
if  it  is  overruled,  by  the  House  of  Lords ;  and  in 
support  of  that  Pugh  v.  The  Golden  VaUey  Bail- 
way  Company  (42  L.  T.  Rep.  N.  S.  863;  15  Ch. 
Div.  330)  was  cited,  where,  no  doubt,  Thesiger, 
L.J.  did  express  an  opinion  that  it  was  unde- 
sirable to  overrule  old-standing  decisions  upon 
which  many  private  Acts  of  Paruament  had  been 
based  in  the  meantime.  At  the  same  time  it  may 
be  remarked  that  the  judges  did  not  act  only 
upon  that  view,  for  they  expressly  approved  of 
Reg.  V.  The  Wycombe  Railway  Company  (15  L.  T. 
Rep.  N.  S.  310;  L.  Rep.  2  Q.  B.  310),  the  case 
which  it  was  then  sought  to  or6?tde.,^Therefore, 
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if  this  case  was  to  be  determined  upon  the  first 
clause  only  of  the  agreement,  I  not  being  able 
to  adopt  the  decision  in  Lahonchere  v.  Dnwion, 
should  hold  that  there  was  no  ground  for  re- 
straining the  defendant  as  to  that  part  of  the 
injunction  as  to  -which  he  has  appealed.  But 
claose  3  appears  to  confer  on  the  defendant  the 
right  to  carry  on  the  same  business,  and  certainly 
must  modify  any  view  which  might  be  taken  of 
the  rights  of  the  parties  if  they  were  to  be 
decided  upon  a  simple  agreement  for  sale  of 
the  business.  Having  regard  to  clause  3  the 
defendant  has  certainly  not  done  anything  which 
he  is  not  entitled  to  do.  I  prefer,  however,  to 
rest  my  decision  upon  clause  1,  and  to  give  it 
the  full  effect  contended  for  by  the  appellant. 

Cotton,  L.J. — This  ease  is  founded  upon  a  con- 
tract between  the  plaintiff  and  defendant.  There 
ia  no  express  covenant  that  the  defendant  will  not 
solicit  tne  customers  of  the  old  firm ;  but  it  is 
said  that  there  is  an  implied  one.  Now,  I  have  a 
great  objection  to  extending  contracts,  and  I 
think  it  is  much  better  when  parties  are  entering 
into  contracts  to  require  them  to  say  what  they 
really  mean.  This  very  question  must  have  been 
present  to  the  minds  of  the  parties  in  the  present 
case,  and  yet  the  agreement  is  silent  upon  it.  That, 
to  my  mind,  is  a  strong  argument  that  it  was  not 
intended  to  restrict  the  defendant  in  this  way.  As 
to  goodwill,  we  may  take  what  was  said  by  Lord 
Eldon  in  Crutttcell  v.  Lije  (17  Ves.  335, 346) :  "The 
goodwill  which  has  been  the  subject  of  sale  is 
nothing  more  than  the  probability  that  the  old 
customers  will  resort  to  the  old  place."  Having 
the  old  place  of  business,  of  course  gives  a  very 
good  chance  of  retaining  the  old  customers.  I 
think  the  terms  of  clause  1  in  this  agreement 
carry  the  goodwill  in  the  sense  of  Lord  Eldon, 
and  though  it  may  bo  that  in  some  cases  a  con- 
tract for  sale  of  goodwill  means  something  more 
than  the  cliance  of  the  customers  resorting  to  the 
old  place,  yet,  as  a  rule,  tfiere  is,  in  my  opinion, 
no  substantial  difference  between  the  sale  of  a 
business  and  the  sale  of  the  goodwill  of  a  busi- 
ness. It  has  been  argued  that  it  is  already 
decided  by  Lahoiiclwre  v.  Daicton  that,  upon  tjie 
sale  of  the  goodwill  of  a  business,  there  _  is  an 
implied  covenant  by  the  vendor  not  to  solicit  the 
customers  of  the  old  firm.  We  ought  not  to  hesi- 
tat-e  to  say  whether,  in  our  opinion,  that  case  was 
rightly  decided.  In  the  other  cases  which  were 
brought  to  the  Court  of  Appeal,  and  to  which 
Baggallay,  L.J.  has  referred,  the  exact  point  did 
not  arise.  Here  it  does  arise.  In  my  opinion, 
that  decision  was  wrong.  So  far  from  there  being 
anything  in  the  earlier  cases  in  support  of  such 
an  extension  of  the  meaning  of  goodwill,  it  seems 
to  me  that  what  was  said  in  those  cases  was  con- 
trary to  it.  [His  Lordship  then  referred  to  the 
judgments  of  Lord  Eldon  in  Cndtwell  v.  Lye  (uhi 
Slip.),  Kennedy  v.  Lee  (3  Mer.  452),  and  Coolc  v. 
CoUingridge  {uhi  sup.).']  That  is,  in  Lord  Eldon's 
opinion,  a  selling  partner  may  carry  with  him  the 
old  customers  by  all  fair  means.  It  would  be 
fraudulent,  of  course,  to  represent  his  new  busi- 
ness as  the  old  one.  Here  what  has  been 
restrained  is  the  merely  asking  people  to  deal 
with  the  defendant.  The  question  is,  where 
is  the  line  to  be  drawn?  The  defendant,  it 
seems,  is  to  be  at  liberty  to  carry  on  busi- 
ness next  door,  but  he  is  not  to  write  and  tell 
the  customers  that  he  is  doing  so.    It  would  be 


wrong,  in  my  opinion,  to  put  upon  a  sale  of 
goodwill  a  meaning  which  would  imply  a  cove- 
nant not  to  solicit.  And,  if  the  vendor  may 
solicit  by  private  letter,  why  not  by  circular? 
Although  1  think  it  right  to  express  my  dissent 
from  Labovrhere  v.  Dawson,  the  defendant's  right 
is  certainly  much  clearer  in  this  case,  the  inten- 
tion of  the  parties  being  shown  by  the  third 
clause  of  the  agreement.  It  was  urged  upon  us 
that  Lahovchcre  v.  D^nrsou  was  a  case  of  some  age, 
and  ought  not  now  to  be  overruled  by  the  Court  of 
Apjjeal.  For  eight  years  there  was  no  oppor- 
tunity of  questioning  it  in  the  Court  of  Appeal, 
and,  of  course,  in  the  courts  of  co-ordinate  juris- 
diction it  would  not  have  been  right  to  disregard 
it.  But  in  Lefjgott  v.  Barrett  (wii  sup.),  in  1880, 
James,  L.J.  and  I  were  careful  to  leave  the  point 
open  in  case  it  should  afterwards  arise  in  .the 
Court  of  Appeal.  Wc  both  expressed  our  doubts 
then  as  to  the  soundness  of  the  decision,  and  this 
is  the  first  time  1  have  had  an  opportunity  of 
really  expressing  my  opinion  on  the  point.  In 
mv  opinion,  parties  ougnt  to  put  their  bargains, 
^rhatever  they  may  be,  in  plain  language. 

LiNDLEY,  L.J. — The  rights  of  the  parties  in  this 
case  depend  on  the  construction  of  the  agree- 
ment. It  is  not  an  agreement  between  an  ordinary 
vendor  and  purchaser  of  a  business,  or  between  a 
continuing  and  a  retiring  partner,  but  it  is  an 
agreement  the  object  of  which  was  to  put  an  end 
to  the  disputes  which  are  referred  to  in  the 
recitals.  By  the  first  clause  Theophilus  Pearson, 
the  plainti^  agreed  to  pay  to  his  nephew  .2000Z. 
for  his  interest  and  estate  in  the  property  and 
business.  To  understand  that  we  must  realise 
the  position  of  the  parties.  The  purchaser  was  a 
trustee,  and  the  vendor  was  his  cestui  que  trust, 
who  was  giving  up  his  whole  interest  under  his 
father's  will,  whatever  it  might  he,  for  20001.  1 
do  not  doubt  that  "  goodwill "  was  included  in 
what  was  sold,  for  I  do  not  see  how  anyone  can 
sell  his  share  of  a  business  without  including  his 
share  in  the  goodwill.  But  clause  3  of  the  agree- 
ment is  a  very  important  clause.  It  is  intro- 
duced for  the  benefit  of  James  Pearson,  the 
defendant.  Does  it  not  mean  that,  though  he 
has  sold  the  goodwill,  he  is  to  be  just  as  free  to 
carry  on  a  similar  business  as  if  he  had  not  sold 
anything?  As  to  Lahouchere  v.  Daii-son,  there 
has  been,  no  doubt,  a  difference  among  the  judges 
of  the  Appeal  Court.  1  am  not  prepared  to  say 
it  is  wrong.  On  the  contrary,  I  tliiuK  it  i8_  right. 
I  always  have  thought  so.  I  think  the  principle 
of  it  is  right — that  a  jjorson  who  has  sold  the 
goodwill  of  a  business  shall  not  derogate  from 
his  own  grant.  If  the  Court  of  Chancery  had 
originally  decided  to  go  that  length,^  no  one 
would  have  quarrelled  with  it,  and  1  think  Lord 
Romilly  went  in  the  right  direction.  Lush,  L.J., 
Jessel,  M.R.,  and  Brett,  M.R.  have  all  approved 
of  it.  I  believe  it  has  been  acted  on  in  agree- 
ments for  sales  ever  since,  and  I  am  not  prepared 
to  overrule  it.  In  construing  the  agreement  in 
this  case,  however,  I  do  not  think  Laboitcliere  v. 
Dawson  applies,  and  I  agree  in  discharging  so 
much  of  the  order  as  has  been  appealed  from. 

Ajypeal  allowed ;  so  vtuch  of  tlio  order  at  restrained 
soliciti^tg  old  CHstomers  being  discharged. 

Solicitors :  Smiles,  Binyon,  and  Ollard  ;  Bum 
and  Berridge,  agents  for  Silvester  E.  Sivaffield, 
Chesterfield.  /'-^  t 
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Monday,  July  21. 

(Before  Bacon,  V.C.) 

JJe  The  Norwich  Equitable  Fire  Isstjraxcb 

Company;  C.  Braskett's  case. (a) 

Unlimited  company — Payment  by  director — CaUa — 
Set-off— Companiea  Act  1862  (25  ^  26  Vict.  c.  89), 

■   •.101. 

A  director  of  an  unlimited  company  paid  to  the 
hankers  of  the  company  after  a  winding-up  order, 
and  after  a  call  had  been  made,  5001.  in  respect 
of  an  overdraft  of  tlte  company,  for  which  he  liad 
iecome  surety.  On  summons  asking  the  court  to 
declare  that  under  sect.  101  of  the  Companies  Act 
1862  the  director  ina^  entitled  to  set  off  this 
sum  against  875Z.  due  from  him,  for  calls  on 
shares : 

Seld,  that  the  payment  being  made  after  the  wind- 
ing-up, this  was  not  a  case  of  a  company  carrying 
on  business  aud  incurring  a  debt  to  bankers  in 
the  ordinary  way,  and  tluxt  the  director  was  not 
entitled  to  set  off  the  debt  against  calls. 

This  was  »  sommons  on  behalf  of  Mr.  C.  Bras- 
nett,  a  director  of  the  Norwich  Equitable  Fire 
Insurance  Company,  asking  for  a  declaration  that 
he  was  entitled  to  set  oS  500Z.,  which  he  had  paid 
to  the  bankers  of  the  company  in  respect  of  an 
overdraft,  against  875/.,  which  he  had  been 
ordered  to  pay  to  the  official  liquidator  of  the 
company  in  resfieet  of  calls  on  shares. 
The  company  was  an  unlimited  company,  incor- 

r)rated  in  accordance  with  the  provisions  of  7  & 
Vict.  c.  110. 

On  the  27th  April  1883  a  meeting  was  held,  at 
which  a  resolution  was  passed  that  a  call  of 
11.  10>.  per  share  should  be  made. 

On  the  14th  July  1883  the  company  was  ordered 
to  be  wound-up. 

On  the  30th  Oct.  1884  an  order  was  made  that 
Brasnett  should  pay  875Z.  to  the  official  liquidator 
of  the  company  in  respect  of  calls  on  shares  hold 
by  him. 

In  Oct.  1881  Brasnett  with  other  directors  had 
given  a  promissory  note  to  the  amount  of  50001. 
to  the  bankers  of  the  company  to  secure  the  over- 
drawn account  of  the  company. 

On  the  19th  Feb.  1884  Brasnett  paid  500?.  to  the 
bank,  and  took  an  assignment  from  the  bank  of 
all  their  rights  against  the  company. 

The  directors,  by  the  deeds  of  settlement  of  the 
company,  had  power  to  rescind  contracts,  com- 
pound for  debts,  and  generally  to  act  in  the  affairs 
of  the  company  in  such  manner  as  in  their  dis- 
cretion they  should  think  most  conducive  to  the 
ijiterests  of  the  company  in  all  matters  not  pro- 
vided for  by  the  deeds  of  settlement. 

Horion  Smith,  Q.C.  and  Methold  for  Brasnett. 
— Mr.  Brasnett  as  a  director  was  a  trustee,  and 
entitled  to  be  indemnified  : 

fie  Tha  German   Mining  Company.  4  De  G.   31. 
4Q.43. 

He  is  also  entitled  as  a  creditor : 

Jit  The  Cork  and  Toughal  Bailwau  Company,  21L.T. 
Bep.  N.  S.  735 ;  L.  Eep.  4  Ch.  App.  f48. 
Though  there  may  be  no  borrowing  powers  con- 
ferred  by  the  deeds  of  settlement,  the  overdrawing 

(a)  Beported  by  FaANCls  E.  Adt,  Eaq,  Buil>ter-at-Law. 


of  a  banker's  account  is  not  borrowing,  bat  is  a 
necessary  and  inevitable  incident  of  carrying  on 
a  business,  and  Brasnett  is  entitled  to  be  indemni- 
fied by  the  company  for  all  moneys  expended  by 
him  on  the  company's  behalf : 

The  Blackburn  Bu,ilding  Society  v.  Canliffe,  Broola, 
and  Co., 48  L.  T.  Bep.  N.  S.  33 ;  23  Ch.  Div.  61 ; 

Be  The  Guardian  Permanent  Benefit  Building 
Society,  48  L.  T.  Bep.  N.  S.  134;  23  Ch.  Div. 
440. 

Brasnett,  under  sect.  101  of  the  Companies  Act 
1862,  is  entitled  to  set  oS  the  5001.  paid  by  him 
to  the  bankers  against  the  calls : 

S»  The  Cefn  Cilcen  Uining  Company,  19  L.  T.  Bep. 

N.S.  593;  L.  Bep.  7£l<i.88: 
WaterUna  v.  SAarp,  20L.  T.Bep.  K.  S.  902  ;  L.  Bop. 

8  Eq.  501 ; 
Laing  r.  Reed,  20  L.  T.  Bep.  N.  S.  773;  L.  Bep.  5 

Ch.  App,  4 ; 
ReTheliUerruilionallMeAstitranee Company;  Oiih* 
and  West'*  cote,  23  L.  T.'Bep.  K.  S.  350 ;  L.  B^. 
lOBq.  312; 
The  Autlralian  Auxiliary  Steam  Clipper  Compaq 
T.  Mouneey,  4  E.  &  J.  733. 

Marten,  Q.C.  and  Seicard  Brice  for  the  official 
liquidator. — There  is  no  set-off,  as  the  company 
neither  by  their  articles  nor  by  the  ordinary  Iaw 
of  partnership  have  power  to  borrow  money : 

The  AUianee  Bank  v.  Kearslgu,  24  L.  T.  Bep.  N.  S. 

552;  L.Bep.6<;.P.433; 
Looker  v.  Wrxgley,  9  Q.  Div.  397. 

This  is  not  an  independent  dealing  with  the 
company  so  as  to  entitle  Brasnett  to  a  set-off  under 
sect.  101  of  the  Companies  Act  1862 : 

R$  Whxtehouse  and  Co.,  39  L.  T.  Bep.  IT.  S.415; 

9Ch.  Div.  595; 
Se  The  West  of  England  and  South  Wales  Dielrui 

Bank ;  Bmnwhite'g  ease,  40  L.  T.  Bep.  M.  S.  652 ; 

48  L.  J.  (Ch.)  463 ;  27  W.  B.  646. 

Horton  Smith,  Q.C.  in  reply. 

B.iCOJf,  V.C. — I  have  listened  for  many  hoars  to 
arguments  that  have  ,not  mnch  to  do  with  the 
matter,  as  I  consider  that  a  gentleman  who  is 
attacked  in  this  manner  has  a  right  to  be  heard 
and  defend  himself.  The  cases  cited  have  no 
application  to  the  present  case.  The  question  is, 
whether,  under  the  101st  section  of  the  Com- 
panies Act  1862,  which  deals  with  cases  in  whi<di 
a  contributor  is  entitled  to  set  off  against  calls 
moneys  paid  on  behalf  of  a  company,  Mr.  Brasnett 
has  a  right  to  set  off  against  calls  to  the  amount 
of  876Z.  500/.  paid  by  him  to  the  bankers  of  the 
company  long  after  the  date  of  the  winding-up. 
The  question  is  not  whether  an  overdraft  on  a 
banker  amounts  to  borrowing.  The  German 
Mining  Company's  case  has  been  relied  upon; 
but  that  goes  on  a  plain  principle,  and  only  shows 
that  where  a  man  claims  money  laid  ont  for  the 
benefit  of  the  company  before  the  winding-up, 
though  there  is  no  power  of  borrowing,  he  has  a 
right  to  be  indemnified.  What  independent 
dealing  or  contract  did  Brasnett  enter  into  with 
the  company  that  he  can  claim  to  be  paid  208.  in 
the  pound  for  any  moneys  expended  by  him  for 
the  company  in  preference  to  tne  other  creditors  ? 
The  company  have  'oankn^  in  the  ordinary  way, 
and  sometimes  there  are  overdrafts.  The  bankers 
then  desire  to  have  security.  The  shareholders 
transfer  shares  for  this  purpose,  but  this  did  not 
discharge  the  overdraft.  There  is  still  pressure 
on  the  part  of  the  bankers  for  security,  so 
Brasnett,  with  others,  guaraittees  5000i.  in 
respect  of  the  overdraft.  The  windiiuidip^tuder 
Digitized  bTVjtrOglC 


Hot.  8,  18S1.] 


THE   LAW  TIMES. 


[Vol.  LI.,  N.  8,-319 


Chas.  Drr.] 


Be  Webstes  ;  The  Guajidiaiis  of  Debbt  Union  v.  SHA.aHA.TT. 


TChan.  Div. 


■ 


is  made,  and  Brasnett  is  liablo  to  pay  calls,  and 
to  pay  the  debts  of  the  company  in  his  character  of 
partner  and  shareholder.  The  bankers  still  hold 
the  security  for  5000J.  This  is  not  a  case  of  a 
company  carrying  on  business  and  incurring  a 
debt  to  their  bankers  in  the  ordinary  way.  In 
1884^  after  the  winding-up  order  was  made, 
Brasnett  pays  5001.  to  the  bank  in  respect  of  the 
overdraft,  and  takes  an  assignment  of  all  their 
interest  against  the  company  in  that  debt.  He 
cannot  claim  to  be  paid  5002.  in  full,  because  he 
has  discharged  his  debt  to  the  bankers.  There  is 
no  ground  in  law,  reason,  or  equity  on  which  such 
a  claim  can  be  sustained.  All  the  bankers 
assigned  to  him  was  a  right  to  prove  as  a  creditor 
against  the  company,  and  receive  a  dividend  with 
the  other  creditors,  not  to  be  paid  20s.  in  the 
pound  in  preference  to  the  others^  As  this  is  a 
test  case,  the  costs  will  be  paid  ont  of  the  assets 
of  the  company. 

Solicitors :   OicUs  and   Collinson ;   Boxcdl  and 
Boadl. 


Thursday,  Juhj  24. 

(Before  Bacox,  V.C.) 

Re  WsBSTEU ;  The  Guardians  of  Derbt  Union  v. 

Sharratt.  (a) 
Ettaie  of  pavjier  Innaiic — Guardians — Forcer   io 
recover  tvms  si'pvt  on  mainfenance  out  of  estate 
of  pauper  after  his  death — Rides  of  Court  1883, 
Order  XLV.,  r.  1. 
Where  A.  v:as  maintained  as  a  ipauper  lunatic, 
though  the.  guardians  k-aerv  that  he  had  some 
property  which  ira»  Just  stiffieieni  to  siqypoH  his 
wife,  on  si'.mvtons  under  Order  XLV.,  r.  1,  of  the 
EiUea  of  Court  1883,  for  payinetU  of  a  sum  of 
561.  6s.  in  respect  of  such  maintenance: 
Held,  thai,  though  tlie  guardians  Itad  not  ohtained 
an  order  from  justices  daring  the  lifetime  of  the 
deeeased,  they  were  entitled  to  payment. 
This  was  an  action  by  the  plaintiffs  on  behalf  of 
themselves  and  all  other  creditors  against  the 
administratrix  and  colieiresses-at-law  of  George 
Webster,    who    died    on    the    10th    Feb.    1884 
intestate.    A  summons  was  taken  out  on  behalf 
of  the  plaintiffs  that,  pursuant  to  Order  XLY., 
T.  1,  of  tnc  Rules  of  Court  1883,  an  order  might  be 
Blade  for  the  amount  of  bdl.  Us.  claimed  by  the 
indorsement  on  the  writ. 

The  plaintiffs  had  maintained  the  intestate  as 
a  pauper  lunatic  from  the  27th  July  1881  to  the 
date  of  his  death. 

The  guardians  knew  that  the  pauper  had  some 
property,  but  that  it  was  only  sufficient  to  main- 
tain his  wife,  and  that  therefore,  if  they  had 
obtained  payment  for  his  maintenance  out  of  the 
property,  his  wife  would  have  become  chargeable 
on  the  parish. 

The  chief  clerk  was  of  opinion  that  the  plaintiffs, 
not  having  obtained  an  order  during  the  lifetime 
of  the  deceased  from  the  justices,  could  not  now 
rank  as  creditors  against  the  estate. 
The  summons  was  adjourned  into  court. 
Hemming,  Q.C.  and  Eussdl  Eoherts  for  the 
plaintiffs. — Tlie  question  turns  on  the  construc- 
tion of  ss.  94  and  104  of  16  &  17  Vict.  c.  97.  The 
lunatic  had  a  cottage  worth  180L,  and  we  are 
entitled  to  be  paid  the  cost  of  maintenance  out 

(a)  HcportMl  h;  Fbancis  E.  Ady,  £14.,  BaniitSMtt-lAir. 


of  the  property  of  the  lunatic,  either  during  his 
life  or  after  his  death. 

Be  Marman's  Trusts,  38  L.  T.  Bap.  K.  S.  797; 
L.  Bep.  8  Uh.  Div.  256. 

J.  G.  Alexander  for  the  representative  of  the 
deceased. — The  guardians  have  no  right  as 
creditors,  they  should  have  proceeded  under 
sect.  16  of  12  &  13  Vict.  c.  103.  The  guardians 
took  no  steps  in  the  lunatic's  lifetime,  they 
obtained  no  order  from  the  justices.  The  lunatic 
died  at  Leicester  asylum,  the  guardians  of  the 

glace  where  he  died  are  the  only  persons  who 
ave  any  remedy  against  his  estate. 
Bacon,  V.C. — ^There  is  no  doubt  that  the 
guardians  under  the  statute  have  a  right  to  be 
paid  the  sums  spent  on  the  maintenance  of  the 
deceased ;  there  must  be  an  order  for  an  account. 
Solicitors :  Brook  and  Chapman  for  Hole  and 
Stone,  Derby  ;  Benry,  Binns,  and  Lincoln  for  W. 
Briggs,  Derby. 


Tuesday,  Aug.  5. 
(Before  Bacon,  V.C.) 
Re  Household  ;  Household  v.  Household,  (a) 
Advance  to  stock  farm — Tenant  for  life — Tru^eet, 
A  testator  gave  his  residuary  personal  estate  and 
devised  his  real  estate  (etibjectas  io  ike  real  ettate 
oidy  to  two  annuities)  io  hie  son  for  life,  and 
tlien  to  his  children,  wlw  were  infants.    A  farm 
on  tlie  estate  was  vacant.     On  summons  by  the 
trustees  for    the  sanction  of  the  court    to  the 
advance  of  lOOOl.  to  tlie  tenant  for  life  to  stock 
the  farm,    tlie  Court,  holding  that  it  was  for 
the  presei-vation   of   the   estate,   and  following 
Calthrop  v.  Calthrop,  before  Bowen,  J.,  in  the 
vacation,  the  17th  Sept.  1879,  tnade  the  order. 
This  was  a  summons  by  the  trustees  of  an  estate 
in  Norfolk,  asking  that  they  might  be  allowed  to 
advance  lOOOZ.  of  the   personal  property  of  the 
testator  to  the  tenant  for  life  for  the  purpose  of 
stocking  the  White  House  Farm,  one  of  the  farms 
on  iiie  estate. 

The  tenant  for  life  of  the  estate  was  one  of  the 
trustees. 

The  testator  gave  his  residuary  personal  estate, 
amounting  to  11.0007.  and  1500  acres  of  land,  to 
E.  B.  Household  for  life,  or  till  he  should  charge 
or  otherwise  incumber  the  income,  and  then  to 
hi»  children. 

B.  B.  Household  had  two  children,  both  infanta. 
There  were  two  annuities  payable  out  of  the  real 
estate  only. 

Marten,  Q.C.  and  BardsweU  for  the  parties. — 
The  farm  is  vacant  and  deteriorating,  the  tenant 
for  life  is  willing  to  farm  it  himself  if  this  advance 
is  made.  Bowen,  J.  made  an  order  for  an 
advance  in  the  case  of  Calthrop^  v.  Calthrop  on 
the  17th  Sept.  1879,  when  sitting  as  vacation 
judge. 

Bacon,  V.C.  —  The  advance  appears  to  be 
necessary  for  the  preservation  of  the  property.  I 
therefore  make  the  order  in  the  terms  of  the 
summons. 

Solicitors  ;  Burton,  Yeates,  and  Hart. 


(a)  Beported  by  Frakois  E.  Adt,  Esq.,  Barriater-at-Law. 
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Wednetday,  Aug.  6. 
(Before  Bacon,  V.C.) 

MOKCKION  TO  GlLZEAM.  (a) 

Vendor  and  purdiaser'— Conditions  of  sale — Bight 
to  reacin^r—Cmiveyaneing  Act  1881  (44  ^  45 
Viet.  e.  41),  «.  3,  sub-sect.  3. 

A  sale  took  place  under  a  condition  providing  that 
aU  objections  and  requisitions  shottld  be  sent  to 
the  vendor's  solicitors  within  fourteen  days 
from  the  delivenj  of  the  abstract,  and  if  any 
oBjeelion  or  requisition  should  be  made  and 
maiated  upon  which  the  vendors  slioidd  be  unable 
&r  unwilling  to  remove  or  comply  with,  tlie  vendors 
should  be  at  liberlij  (notwithstanding  any  inter- 
mediate negotiation  in  respect  thereof,  or  attempts 
to  remove  or  comply  with  the  same),  by  notice 
in  lariting  to  the  purchaser,  by  whom  such  objec- 
tion or  requisition  should  be  made,  or  his  solicitor, 
to  rescind  the  sale. 

The  purchaser  sent  the  conveyance  to  the  vendors 
for  approval,  and  they  requested  that  it  should  be 
stated  in  the  conveyance  that  the  property  was 
sold  subject  to  a  restrictive  coven<int  contained  in 
a  deed  dated  prior  to  the  commencement  of  title, 
and  which  did  not  therefore  appear  on  the  face 
of  the  abstract. 

The  ^rchaser  objected  to  the  restrictive  covenant 
being  inserted  in  her  convet/ance,  and  asked  for 
A  copy  of  the  deed  containing  it. 

The  vendors  then  gave  notice  that  they  rescinded  the 
contract. 

Seld,  on  summons  under  the  Vendor  and  Purchaser 
Act  1874,  that  there  was  no  requisition  made  nor 
insisted  upon,  and  that  the  vendors  must  specifi-  ■ 
caUy  perform,  the  conveyance  to  be  according  to 
the  purchaser's  draft. 

On  the  2nd  April  1884  the  trustees  of  William 
Monckton  put  up  Colchester  House,  Clifton  Park, 
Bristol,  for  sale  subject  certain  conditions. 

Interest  at  51.  per  cent,  was  to  run  on  the 
unpaid  purchase  money  after  the  24th  June. 

The  commencement  of  title  was  to  be  two  deeds 
dated  the  9th  Oct.  1848. 

Condition  7  provided  that  all  objections  and 
requisitions  should  be  sent  to  the  vendors'  soli- 
citors within  fourteen  days  from  the  delivery  of 
the  abstract,  and  if  any  objection  or  requisition 
should  be  made  and  insisted  upon  which  the 
vendors  should  be  unable  or  unwilling  to  remove 
or  comply  with,  the  vendors  should  he  at  liberty 
(notwithstanding  any  intermediate  negotiation 
in  respect  thereof ,  or  attempt  to  remove  or  comply 
with  the  same),  by  notice  in  writing  to  the  pur- 
chaser, by  whom  such  objection  or  requisition 
shonld  be  made,  or  his  solicitor,  to  rescind  the 
sale. 

Colchester  House  was  sold  to  Margaret  Gilzean 
for  2000J.,  and  she  paid  a  deposit  of  2001.  to  the 
vendors.  An  abstract  was  delivered  on  the  7th 
April,  whereby  it  appeared  that  the  property  was 
Bubject  to  a  rentcharge  of  151.  a  year,  and  other- 
wise was  free  from  incumbrances. 

No  requisitions  were  made  within  the  fourteen 
days  prescrilied  by  the  conditions,  and,  the  title 
bemg  accepted,  the  purchaser  on  the  6th  June 
sent  a  conveyance  to  the  vendors. 

They  wrote  to  the  purchaser  requesting  either 
an  indemnity,  or  that  it   might  be  stated  in  the 
conveyance  that  the  property  was  sold  subject  to 
(o)  Beported  by  Fbancis  E.  Adt,  Eaq.,  BarriBter-«t-Law. 


the  covenants,  conditions,  restrictions,  and  agree- 
ments contained  in  a  deed  dated  the  31st  Aug. 
1846. 

On  the  19th  June  the  purchaser  wrote  asking  to 
see  the  deed  which  contained  the  restrictive 
covenant.  The  vendors  said  in  aQSwer  that  unless 
she  took  the  deed  in  the  form  as  altered  by  them 
they  should  rescind  the  contract. 

On  the  22nd  June  the  purchaser  took  out  a 
summons  asking  for  a  declaration  that  she  was 
entitled,  on  payment  of  the  purchase  money  of 
2000Z.,  to  have  the  property  conveyed  to  her  in 
fee. 

On  the  23rd  June  the  vendors  gave  notice  that 
they  rescinded  the  contract,  and  returned  the  pur- 
chaser's deposit. 

Marten,  Q.C.  and  G.  I.  Foster  Cooke  for  the 

Surchaser. — ^We  are  entitled  to  have  a  conveyance. 
To  requisition  has  been  made.  It  is  true  we  are 
precluded  by  sub-sect.  3  of  sect.  3  of  the  Convey- 
ancing Act  1881,  from  requiring  the  production 
or  any  abstract  or  copy  of  any  deed,  will,  or  other 
document  dated  or  made  before  the  time  pre- 
scribed by  law  or  stipulated  for  commencement  of 
the  title ;  but  at  the  time  we  asked  to  see  the  deed 
containing  the  restrictive  covenant,  the  time  for 
making  requisitions  had  gone  by.  The  vendors 
are  not  entitled  to  take  advantage  of  what  woald 
be  a  fatal  blot  on  their  ovm  title.  We  may  be 
subject  to  the  restrictive  covenant,  but  we  are 
entitled  to  have  a  simple  conveyance  without  any 
statement  of  the  restrictive  covenant  on  the  face 
of  it.    They  cited 

NeUhorpe  r.  Holgate,  1  Coll.  203; 
Greaves  v.  WiUon,  25  Boav.  290  ; 
Tuiyin  v.  Chambers,  29  Bear.  104  ; 
Jackson  v.  OcUuhott,  14  Ch.  Div.  361 ; 
Be  Siggins  and  Hitchman's  Contract,  21  C3i.  DiT> 
95. 

Millar,  Q.C.  and  Ingle  Joyce  for  the  vendors.— 
The  summons  asks  for  a  conveyance  free  from  the 
covenants,  conditions,  restrictions,  and  agree- 
ments contained  in  the  deed  of  the  Slst  Ang. 
1846.  The  vendors  cannot  do  it;  they  may  be 
made  to  give  compensation.  This  is  a  fatal  blot 
on  the  title  as  the  purchaser  says,  and  the  vendors 
cannot  convey  free  from  it : 

Dames  to  Wood,  32  W.  B.  841 ;  51  L.  T.  Bep.  N.  8. 

109; 
Be  Oreat  Northern  Railway  Company  and  Sandtr- 

son,  50  L.  T.  Eep.  N.  8.  87 ;  25  Ch.  Div.  788. 

Marten,  Q.C.  was  not  called  upon  for  a  reply. 

Bacon,  V.C.  —  The  owners  of  an  estate  pnt 
it  up  for  sale,  the  property  consisted  of  a 
freehold  house,  and  was  to  be  sold  subject  to 
conditions  of  the  most  ordinary  kind ;  under  them 
the  vendors  have  reserved  a  right  to  rescind  the 
contract  if  any  requisition  is  made  which  they 
are  unable  or  unwilling  to  comply  with.  There 
is  no  pretence  for  saying  that  tne  letter  of  the 
19th  June  is  a  requisition.  The  vendors  deliver 
an  abstract,  but  protect  themselves  by  their 
conditions  from  showing  any  deeds  prior  in  date 
to  1848,  a  good  long  title  as  things  go  now,  and 
they  then  protect  themselves  against  requisitions 
on  the  title  as  shown  by  the  abstract  by  clause  7 
of  the  conditions,  which  provides  that  "  if  any 
objection  or  requisition  shall  be  made  and 
insisted  upon  which  the  vendors  shall  be  nnable 
or  unwilling  to  remove  or  comply  with,  the 
vendors  shall  be  at  liberty  (uotwithstandiog  any 
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intermediate  negotiation  in  respect  thereof,  or 
attempts  to  remove  or  comply  with  the  same)  by 
notice  in  writing  to  the  purchaser,  by  whom  such 
objection  or  rei^nisition  shall  be  made,  or  bis 
eoUcitor,  to  rescind  the  sale.  If  the  condition  had 
meant  any  requisition  whatever,  which  the 
vendors  were  unable  or  unwilling  to  answer,  it 
might  have  been  a  different  matter.  No  snoh 
objections  or  requisitions  were  inade  and  insisted 
on,  and  the  time  for  making  them  expired.  A 
good  title  was  shown  on  the  abstract,  the  vendors 
are  shown  to  be  able  absolutely  to  convey,  and 
the  purchaser  is  entitled  to  have  the  property 
conveyed  to  her.  But  in  the  course  of  corres- 
pondence it  comes  out  that  there  is  a  clause  or 
covenant  in  the  original  conveyance,  of  the 
contents  of  which  no  one  has  informed  me,  though 
I  understand  from  Mr.  Millar  that  it  is  of  the 
usual  restrictive  nature  of  covenants  affecting 
building  estates,  the  covenant  in  some  way 
restricting  the  user  of  the  land.  If  so,  the 
restrictions  run  with  the  land ;  if  the  conveyance 
takes  place,  the  purchaser  takes  subject  to  them. 
The  vendors  cannot  sell  free  from  the  restrictions, 
because  they  have  not  themselves  got  the  property 
free  from  the  restrictions.  The  new  purchaser 
will  be  subject  to  the  obligations  imposed  by  the 
original  deed,  and  the  first  owner,  or  the  adjoin- 
ing owner,  will  be  able  to  sue  him  on  the 
covenant,  the  liability  being  attached  to  tho 
land  itself,  not  to  the  purchaser  personally. 
If,  for  instance,  the  restriction  is  against  using 
the  honse  as  a  beer-house  and  the  purchaser  used 
it  as  one,  the  adjoining  owner  might  at  once 
restrain  the  owner  of  the  house  for  breach  of  the 
covenant.  So  I  think  there  has  been  a  mistake 
on  the  ptirt  of  the  vendors.  The  vendors,  by  their 
condition  No.  7,  stipulate  against  unreasonable 
requisitions,  the  object  of  the  stipulation  is  to 
protect  them  from  unreasonable  and  unnecessary 
trouble  and  expense.  There  is  no  ri^bt  given  by 
it  to  the  purchaser,  she  acquires  no  right  to  make 
requisitions.  But  the  purchaser  has  made  no 
requisition  at  all ;  all  she  has  done  is  to  say,  "  Let 
n>e  see  the  deed  by  which  these  restrictions  are 
imposed  on  the  land,"  and  when  she  sees  it  she 
does  nothing  further.  The  purchaser  has  made 
no  requisitions,  and  has  insisted  upon  none. 
There  is  no  pretence  for  saying  that  the  vendors 
will  be  prejudiced  in  any  way  by  the  conveyance 
not  stating  that  the  purchaser  took  the  property 
subject  to  the  restrictions.  The  vendors  protected 
themselves  against  a  danger,  a  danger  which  has 
never  existed,  and  does  not  now,  and  never  can 
exist.  All  the  cases  referred  to  go  the  other  way ; 
a  purchaser,  who  makes  an  tinreasonable  requi- 
sition, and  insists  upon  it,  may  lose  his  contract. 
But  here  she  accepts  the  title  shown  on  the 
abstract,  and  is  content  to  take  the  conveyance 
in  that  form.  The  objections  of  the  vendors  to 
complete  this  very  fair  conveyance  arc  wholly 
unreasonable.  No  requisitions  were  made  and 
insisted  upon,  no  unreasonable  objections  were 
mode;  the  contract  was  clear,  there  must  be  a 
declaration  for  specific  jjerformance  of  it.  De- 
claration according  to  summtons,  the  conveyance 
to  be  according  to  the  purchaser's  draft,  with 
reference  to  chambers  in  case  the  parties  differ. 
The  purchaser  not  to  pay  interest  to  the  vendors 
on  the  purchase  money  at  a  higher  rate  than 
what  the  bankers,  with  whom  ft  is  deposited, 
allow. 


Solicitors :  Clark,  Woodcock,  and  JRyland,  for 
Isaac  Cooke,  Sons,  and  Dunn,  Bristol ;  Tompson, 
Pickering,  Styan,  and  Neilson. 


V.     \   -^ March  16.  22,  April  7  and  8. 
',    ^  (Before  Bacon,  V.C.) 

Re  AsPHAtTic  Wood  Paveiient  Company,  (a) 

Contract — Gliarge  upon  moneys  payable  under — 
Breach — Winding-up  of  contracting  company — 
Notice — Set-off — Unliquidated  damages — Proof. 

By  a  contract  of  the  22nd  Sept.  1882,  between  the 
Commissioners  of  Sewers  and  a  wood  pavement 
company,  for  the  pavitig  of  a  street,  it  was  agreed 
that  the  inoney  should  be  paid  at  stated  times 
from  the  date  of  the  engineer's  certificate  of  the 
completion  of  the  works.  The  company  were  to 
repair  the  roadway  for  two  years  from  the  date 
o/siich  certifiicaie ;  and  after  that  time,  if  notice 
to  that  effect  were  given  within  that  time,  they 
were  to  repair  the  roadway  for  a  further  period 
of  fifteen  years,  and  to  be  paid  at  a  fiased  annual 
rate.  The  commissioners  were  empowered  to  re- 
tain from  time  to  time  ottt  of  moneys  payable  by 
them  to  the  company  an  amount  equal  to  tuen 
anmutl  sum,  and,  in  the  event  of  fa/dure  to  per- 
form the  contract  by  the  company,  such  stim  icat 
to  be  forfeited  as  liquidaied  damages.  The  com- 
missioners were  also  further  empowered  to  sue  for 
any  moneys  due  to  them  "  according  to  the  terms 
of  this  contra/^"  or  to  deduct  athd  set  off  the  same 
against  any  moneys  due  from  them  to  the  com- 
pany. There  also  existed  other  similar  paving 
contracts  between  the  same  parties  containing 
similar  powers  of  retainer  by  the  commissioners. 
The  company  gave  Messrs.  Lee  and  Chapman  a 
charge  upon  their  interest  in  tlis  contract  of  the 
23?ii  Sept.  1882  to  secure  1900Z.  Notice  of  this 
charge  was  given  to  the  commissioners  on  the  9th 
Dec.  1882,  and,  later  on  the  same  day,  a  winding- 
up  petition  was  presented  by  the  company.  The 
contract  was  completed  by  the  official  liquidator 
under  orders  of  the  court.  A  winding-up  order 
icas  subsequently  made,  and  on  the  2'ith  Jan. 
1883  the  official  liquidator  sent  in  to  tlie  com- 
missioners a  claimjor  ivork  done. 

On  the  Sth  March  1883  the  engineer  certified  to 
the  completion  of  the  work. 

On  the  19^/i  March  the  commissioners  sent  in  a 
cross-claim  for  damages  in  respect  of  anticipated 
loss  from  breach  of  tlie  contract  to  repair  for 
fifteen  years,  and  gave  notice  of  retainer  and 
set-off  m  respect  of  avch  claim.  They  also 
claimed  a  similar  right  of  set-off  in  respect  of 
the  other  contracts. 

Chi  the  26th  May  1883  formal  notice  was  given 
by  the  commissioners  requiring  the  company  to 
keep  the  street  in  repair  for  fifteen  yea«rs  fiom 
the  8th  March  188.5. 

Held,  thai  out  of  the  sum  due  to  the  company 
under  the  contract  of  the  22->id  S^t.  1882  the 
official  liquidator  was  first  entitled  to  be  paid 
the  amount  expended  by  him  in  completing  the 
contract  under  the  orders  of  the  court ;  and,  sub- 
ject thereto,  tliat  Messrs.  Lee  and  Chapman  were 
entitled  to  a  charge  upon  the  residue  for  the 
amount  due  to  them. 

Held,  also,  that  the  commissioners  were  not  entitled 
to  any  set-off  in  respect  of  damages  for  not  re- 
la)  Beported  by  <3.  Maoam,  Eaq.,  Banls«<Mrt-Law.  t 
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pairing  for  fifteen  years,  but  might  pi'oce  for 
sitch  unliquidated  damages. 
Held,  further,  that  there  was  no  right  of  retainer 
Under  the  contract  of  the  22nd  Sept.  1882  t»  re- 
spect of  damages  under  the  oih-er  contracts. 
Adjouesed  summoks. 

On  the  22nd  Sept.  1882  the  Asphaltic  Wood 
Pavement  Company  Limited  entered  into  an 
agreement  with  the  Commissioners  of  Sewers 
of  the  City  of  London  for  the  paving  of  Qneen 
Victoria-street.  By  the  terms  of  that  agreement, 
the  -work  was  to  be  finished  within  three  months, 
but  no  payment  was  to  be  made  nntil  the  engineer 
should  certify  that  the  contractors  had  completed 
the  paving.  Pavment  was  to  be  made  as  follows : 
60  per  cent,  within  one  month  after  the  engineer 
should  have  given  his  certificate,  a  further  30  per 
cent,  within  three  months  after  the  last  mentioned 
payment :  and  the  remaining  10  per  cent,  at  the 
expiration  of  two  years  from  the  date  of  the  com- 
pletion of  the  work  as  certified  by  the  surveyor. 
The  contractors  were  at  their  own  expense  to 
keep  the  road  in  repair  to  the  satisfaction  of  the 
engineer  for  two  years  from  the  date  of  his  certifi- 
cate ;  and  after  the  expiration  of  that  time,  if  the 
commissioners  should  give  notice  to  the  con- 
tractors within  that  time,  the  contractors  were  at 
their  own  cost  to  keep  the  roadway  in  repair  to 
the  satisfaction  of  the  engineer  for  fifteen  years 
in  consideration  of  an  annual  payment  of  6^.  per 
square  yard.  Clause  18  of  the  contract  was  as 
follows : 

Notwithstandiog  any  proviaion  for  payment  of  money  to 
the  contraotors,  the  oommiBsionera  may  retain  from  bmo 
to  time  out  of  any  money  payable  by  them  to  the  con- 
traotora,  an  amount  equal  to  Ench  annual  gum  as  is  men- 
tioned in  olanae  15  (that  relating  to  the  repairing>  for 
fifteen  yean)  by  way  of  Eeautity  for  the  due  performanoe 
by  the  contraotora  of  the  repaira  nndertaken  and  to  be 
performed  by  them  under  ench  clause ;  and  in  the  event 
of  any  failure  by  the  contractore  to  perform  such  repairs 
.  •  .  .  the  moneys  so  retained  by  the  commissioners 
shall  be  forfeited  by  the  contraotora,  and  held  by  the 
commissioners  as  and  for  liquidated  damages  in  tvspect  of 
any  such  default,  and  especially  the  right  of  i«buner 
given  by  this  present  clause  shall  extend  bo  far  as 
necessary  over  the  moneys  inoladed  in  the  last  10  per 
cent,  of  the  contract  price.    .    .    . 

There  was  also  a  clause  enabling  the  com- 
missioners to  complete  the  works  and  execute 
repairs  themselves  in  the  event,  of  the  failure  of 
the  contractors  to  fulfil  their  contract,  and  to 
charge  the  contractors  with  all  loss  or  extra 
expense. 

Clause  39  was  as  follows  : 

Whenever,  according  to  the  terms  (^  thi;  contract, 
any  money  shall  be  due  from  the  contractors  to  the 
oommissioners,  either  for  damages  or  work  .... 
the  oommissioners  may  either  sue  the  contractors  for 
snoh  money,  or  any  part  thereof,  or  may  deduct  and  set 
off  the  same  or  any  part  thereof  from  or  against  any 
money  which  may  then  be,  or  may  thereafter  become 
payable  by  the  commissioners  to  the  contractors. 

Besides  the  above-stated  contract  there  existed 
at  this  date  f  otir  other  similar  contracts  between 
the  same  parties  for  the  paving  of  various  streets 
(including  amongst  others,  the  Barbican  and 
Fleet-street),  each  of  which  contracts  contained  a 
clause  similar  to  clause  18.  There  still  existed 
under  these  four  contracts  a  liability  upon  the 
company  to  repair  for  fifteen  years. 

On  the  16th  Nov.  1832  the  company  gave 
Messrs.  Lee  and  Chapman  a  charge  upon  all  their 
interest  in  the  contract  of  the  22nd   Sept.  1882, 


to  secure  a  debt  of  1900Z.  Notice  of  this  assign- 
ment was  given  to  the  commissioners  upon  tli» 
9th  Dec.  1882.  On  the  same  day,  but  later  on,  a 
petition  was  presented  for  winding-up  the  com- 
pany, and  by  orders  of  the  12th  and  16th  Dec 
the  ofiicial  liquidator  was  empowered  to  complete 
the  contract  of  tho  22nd  Sept.  1882.  He  did  so 
at  an  expenditure  of  7401.  If  s.  7d. 

On  the  13th  Jan.  1883  a  winding-up  order  was 
made  against  the  company.  On  the  29th  Jan. 
1883  the  official  liquidator  sent  in  to  the  commis- 
sioners a  claim  for  28741.  Us.  lOd.  in  respect  of 
the  work  done  under  the  whole  contract.  The 
engineer  certified  to  the  completion  of  the  work 
on  the  8th  March  1833. 

On  the  19th  March  1883  the  commissioners  sent 
in  their  claim  to  set  off  a  sum  of  2536i.  17».  6d. 
for  breach  of  the  contract  to  repair  Queen 
Victoria-street  for  fifteen  years,  and  gave  notice 
that  they  intended  to  retain  such  sum  in  pur- 
suance of  the  terms  of  their  contract.  They 
further  claimed  to  set  off  other  sunas  in  respect 
of  defaults  which  might  arbe  under  the  other 
four  contracts. 

On  the  2-5th  May  1883  notice  was  served  by 
the  commissionera  upon  t"he  company,  requiring 
them  to  keep  Queen  Victoria-street  in  repair  for 
fifteen  years  after  the  8th  March  1885.  Messrs. 
Lee  and  Chapman  sent  in  a  proof  in  the  Uqoi- 
dation  for  the  fuU  amount  of  their  claim,  setting 
out  their  security.  By  his  certificate  of  the  15tE 
Feb.  1884  the  chief  clerk  found  that  a  sum  of 
5843?.  11«.  6d.  was  due  to  the  commissioners  for 
liquidated  damages  under  all  the  contracts;  tbst 
the  amount  due  to  the  company  from  the  com- 
missioners under  the  contract'  of  the  22nd  Sept 
1882  was  2874Z.  Us.  lOd. ;  and  that  1908Z.  8».  -M. 
was  due  to  Messrs.  Lee  and  Chapman.  But  he 
would  not  allow  Messrs.  Lee  and  Chapman  any 
priority  over  the  set-off  claimed  by  the  commis- 
sioners. Messrs.  Lee  and  Chapman  took  oat  a 
summons  to  vary  the  certificate  of  the  chief  tjlerfc 
by  declaring:  (1)  That  they  were  entitled  to 
their  charge  in  priority  to  the  set-off  of  the  com- 
missioners, if  any,  and  that  as  between  the  oom- 
missioners and  themselves  it  might  be  declared 
(i.)  that  there  could  be  no  right  of  set  off  for 
damages  by  the  commissioners  against  the  com- 
pany upon  any  contract  except  that  of  the  22iid 
Sept.  1882;  (ii.)  that  there  could -be  no  set-off  for 
damages  under  that  contract  unless  such  damage 
had  accrued  before  the  9th  Dec.  1882 ;  (iii.)  that 
there  could  be  no  set-off  in  respect  of  damages 
which  were  unliquidated  ou  the  same  9th  Dec. 
1882. 

A  summons  was  also  taken  out  by  the  official 
liquidator  to  varj-  the  certificate  by  (1)  disallow- 
ing the  sum  of  2536Z.  178.  &Z.  claimed  in  respect 
of  loss  for  breach  of  the  contract  to  maintain 
Queen  Victoria-street  for  fifteen  years;  ahd  (2) 
that  the  sum  of  740Z.  15».  7d.  spent  by  him  in 
completing  the  Queen  Victoria-steet  contract 
might  be  paid  to  him  in  priority  out  of  the  sum 
of  28741.  14«.  10(2.  due  from  the  commissioners  to 
the  company. 

Hemming,  Q.C.  for  Messrs.  Lee  and  Chapman. 
— ^There  can  be  no  right  of  aet-off  against  a  present 
debt  by  merely  saying  that  there  will  be  a  future 
liability  either  at  law  (Evans  v.  Proater,  3  T.  B. 
186) ;  or  in  equity  (Smith,  Fleming,  and  Co.'i  case, 
15  L.  T.  Kep.  N.  S.  148 ;  L.  Bep.  1  Ch.  538) ;  or 
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in  limikniptcj  {Ex  parte  Pri'-e;  Be  Lanketter, 
33  L.T.  Kep.  N.  S.  113;  L.  Rep.  10  Ch.  648). 
Yon  can  prove  in  respect  of  fnture  debts,  but  not 
setroB.    That  is  also  law  in  wiudiiig-up  cases  : 

B»  Milan  Tramvay  Company,  48  L.  T.  Bep.  N.  S. 

213 ;  22  Ch.  DiT.  122  ;  25  Ch.  Div.  587  i 
Tka  Inee  Hall  RoUing  iftUi  Company  ▼.  Dougla$ 
Forge  Company,  8  Q.  B.  Div.  179. 
There  is  no  right  of  set-off  unless  at  the  time 
irfaen  such  right  is  claimed  there  is  an  immediate 
right    of    action.      No   set-off   can    be    claimed 
against  ns  except  for  something  which  happened 
before  we  gave  notice  of  the  assignment.    If  A. 
owes  a  debt  to  B.,  and  B.  assigns  to  C,  who  gives 
notice  of  such  assignment  to  A.,  and  B.  after- 
wards incurs  a  further  liability  to  A.,  A.  cannot 
set  off  that  liability  against  his  liability  to  C. : 
Eoxburghe  t.  Cox,  45  L.  T.  Bep.  N.  S.  225 ;  17  C!ll. 

SiT.SSO; 
Briee  r.  BannUter,  3S  L.  T.  Bep.  N.  S.  739  (  3  Q.  B. 

I>ir.S69; 
Watmn  t.  Mid-WaUf  Railway  Company,  17  L.  T. 
Bep.  N.  S.  94;  L.  Bep.  2  C.  P.  593. 
The  commissioners    can    have   no  claim  at  all 
under  this  contract  in  respect  of   the  damages 
claimed  under  the  other  four  contracts. 

Eort<m8mith,Q.C.a,xid  CH.  TMntoforthcoflScial 
liquidator. — We  seek  that  out  of  the  sum  of 
SS^L  lit.  6d.  allowed  by  the  chief  clerk's  certifi- 
cate the  sum  of  '2536Z.  17».  ikl.  may  be  disallowed, 
inasmuch  as  until  notice  was  given  requiring  repairs 
to  bo  done  for  fifteen  years  there  was  no  cause 
of  action ;  and  we  say  that  the  notice  of  the 
25th  May  1883  was  void,  being  given  after  the 
winding-up  order.  After  that  order  the  company 
only  existed  for  the  purpose  of  being  wound-up  : 
S«  Inee  HaU  Rolling    MilU  Company  ▼.  DougUu 

forge  Company  (uM  rap.) ; 
Rt  Wreck  Recovery  and  Halvaqe  Company,  43  L.  T. 

Bep.  N.  S.  190  ;  15  Ch.  Div.  353  ; 
Sz  parte  EmanMl;  Re  Batty,  UL.T.  Bap.  N.  S. 
8M  ;  17  Ch.  Div.  85. 
As  to  the  740i.  15«.  7d.  expended  by  the  liquidator 
under  the  orders  of  the  court  in  completing  the 
pavement,  he  is  clearly  entitled  to  that;  and 
there  can  be  no  set-off  as  against  that  sum : 

ir«r>ey  6te*l  and  Iron  Company  v.  Baylor,  47  L.  T. 
Bep.  N.  S.  368 ;  9  App.  Caa.  434. 

Marten,  Q.C.  and  John  Iletulerton  for  the  com- 
missioners.— We  have  a  right  of  retainer  under 
all  the  five  contracts.  An  assignee  of  a 
contract  can  only  take  subject  to  the  equities 
affecting  that  contract : 

Morrie  v.  X«v>e,  1  T.  &  C.  Ch.  380. 
And  at  the  date  of  the  assignment  to  Messrs. 
Lee  and  Chapman  such  equities  as  wc  claim 
existed.  Messrs.  liee  and  Chapman  have  also 
proved  for  the  full  amount  of  their  claim,  and 
that  amounts  to  a  waiver  of  their  security. 
There  can  be  a  set-off  for  damages  such  as  we 
claim: 

Toung  v.  Kitchin,  3  Ex.  Div.  127. 
A  breach  of  the  contract  of  the  -22nd  Sept.  1882 
occurred  when  the  winding-up  order  was  made, 
and  at  that  time  the  liability  to  repair  for  fifteen 
years  existed.  The  company  are  therefore  still 
liable,  and  Messrs.  Lee  and  Chapman's  claim 
cannot  have  priority  to  that  liability.  Kefcrence 
was  also  made  to  the  following  cases  : 

Be  IVent  and  Bumber  Company,  19  L.  7.  Bep.  N.  S. 
295;  L.Bep.6£q.  396,  399,  n;  4Ch.  112; 

Booth  T.  Butchineon,  27  !•.  T.  Bep.  N.  S.  600; 
I<.Bep.l5Eq.aO; 


Coollt'«  Policy,  22  L.  T.  Bep.  N.  S.  92 ;  L.  Bep.  9  Eq. 

70S; 
Macfarlane'i  Claim,  ii  L..T.  Bap.  N.  S.  299 ;  17  Oh. 

DiT.  387 ; 
Be  Bridget,  44  L.  T.  Bep.  N.  S.  730 ;  17  Ch.  Div. 

343. 

Bacox,  y.C. — ^The  urnin  thing  to  be  considered  is 
the  contract  of  Sept.  1882.  That  there  were  other 
contracts  be!; ween  the  contractors  and  the  commis- 
sioners has  nothing  to  do  with  the  construction  of 
this  contract.  Tlie  contract  recites  that  the  com- 
missioners were  desirous  of  having  Queen 
Victoria-street  paved  with  wood  in  the  manner 
thereinafter  stipulated  for,  and  that  the  con- 
tractors had  agreed' to  execute  the  work  in  the 
manner  thereinafter  mentioned.  The  contract 
contains  a  quantity  of  clauses,  but  that  upmn 
which  the  question  turns  is  the  39th  clause  which 
is  in  these  terms.  [His  Lordship  having  read  the 
clause  proceeded :]  The  words  are  "  whenever 
according  to  the  terms  of  this  contract."  There 
is  no  mention  of  any  other  contract ;  there  is  no 
refereuce  to  any  of  the  other  contracts  for  paving 
the  Barbican  or  Fleet-street,  or  any  other  street. 
But  by  this  contract  the  agreement  is:  "If  I  do 
the  work  specified  you  shall  pay  me  at  the  rate 
specified."  The  work  is  done ;  it  is  true  that  it 
was  completed,  as  to  part  of  it,  after  the  winding- 
up  ordev  by  the  liquidator,  who  advanced  the 
money  for  it  in  order  that  the  price  stipulated  for 
the  work  might  be  received  by  him.  What  can  I 
find  in  this  contract  which  relates  to  any  other 
contract,  or  whicli  gives  a  right  to  the  commis- 
sioners to  make  the  set-off  ?  In  my  opinion  there 
is  no  right  of  set-off.  At  the  time  when  the 
winding-up  took  place  the  work  was  incomplete. 
Before  that,  in  order  to  do  the  work,  the  company 
got  goods  sold  to  them  by  Messrs.  Lee  and  Chap- 
man, and  they  thereupon  gavo  them  the  charge 
upon  the  money  due  in  respect  of  this  contract, 
and  they  gave  them  a  charge  which  nobody  dis- 
putes. If  at  the  time  of  the  winding-up  order 
the  company  had  entirely  suspended  its  operations, 
Messrs.  Lee  and  Chapman  would  have  got  nothing. 
The  official  liquidator,  however,  acting  under  the 
order  of  the  court,  and  for  the  benefit  of  all  the 
creditors  of  the  company,  completes  the  contract, 
so  that  tlic  work  is  done,  and  tne  money  becomes 
payable  under  the  certificate  of  the  surveyor.  A 
multitude  of  cases  have  been  referred  to,  but  they 
have  no  application,  because  what  I  am  called 
upon  to  decide  is,  whether  there  is  any  right  of 
retainer  in  respect  of  matters  wholly  distinct  from 
the  contract  of  Sept.  1882.  It  is  a  plain  bargain. 
"  If  I  do  the  work  you  shall  pay  mo  for  it."  J<  ow, 
the  commissioners  say,  "  We  have  other  contracts, 
each  of  which  contams  a  right  to  retain  moneys 
payable  by  us  to  the  contractors."  But  this  is 
one  contract,  and  cannot  be  taken  with  the 
others.  Whatever  rights  the  commissioners  may 
have  under  the  other  contracts,  those  rights  will 
not  exempt  them  from  their  obligations  to  pay 
whatever  is  found  to  bo  due  by  the  certificate  of 
the  surveyor  under  this  contract.  I  was  under 
the  impression  at  one  time  that  Messrs.  Lee  and 
Chapman  by  sending  in  their  proof  had  given  up 
their  security ;  but,  upon  looking  at  the  proof 
which  has  been  handed  up  to  me,  1  see  tlrnt  they 
have  not  done  so,  as  the  security  which  they  held 
is  there  stated.  I  quite  agree  with  what  Mr. 
Marten  hos  said,  an  assignor  can  assign  no  more 
than  he  has  got.    But  what  he  assigP4  here  is  the 
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right  to  receive  the  money  payable  under  the  con- 
tract, when  the  certificate  of  the  surveyor  has 
been  given.  If  anything  remained  to  be  done, 
then  there  would '  be  a  clear  right  on  the  part  of 
the  commissioners  to  prove  for.  unliquidated 
damages  which  they  might  have  sustained  by 
reason  of  any  breach  under  this  contract.  But 
that  is  not  what  they  have  sought  to  do.  They 
say  that  they  have  spent  certain  sums  of  money, 
and  they  estimate  how  much  more  it  will  cost  to 
keep  the  street  in  repair  for  fifteen  years,  all 
which  may  be  the  subject  of  dispute  or  matter 
for  inquiry  when  their  proof  is  sent  in,  and  they 
claim  to  retain  this  sum  after  having  received 
notice  of  the  charge  of  Messrs.  Lee  and  Chap- 
man, and  having  made  no  objection  to  it.  As  lo 
the  right  of  set-off,  the  receipt  of  the  notice  of 
the  charge  would,  in  my  opinion,  preclude  the 
commissioners  from  saying  that  they  were  at 
liberty  to  alter  the  terms  of  this  contract.  The 
money  payable  under  this  contract  is  the  subject 
of  the  agreement  between  the  parties,  the  charge 
is  upon  the  money  so  payable,  and,  in  my  opinion, 
Messrs.  Lee  and  Chapman  have  a  good  charge  for 
the  sum  of  1900Z.  The  commissioners  have  no 
right,  therefore,  of  set-off,  but  they  have  a  right 
to  prove  for  any  damages  which  they  may  have 
sustained.  The  official  liquidator,  having  spent 
money  under  the  orders  of  the  court,  must  have 
that  made  good  to  him;  it  was  made  for  the 
benefit  of  the  creditors  and  to  complete  the  con- 
tract. The  winding-up  order  dispenses  with  the 
necessitv  of  the  notice  given  to  the  liquidator  of 
the  25th  May  1883.  The  commissioners  may 
prove  in  respect  of  the  breach  of  contract  to 
repair  for  the  fifteen  years.  The  costs  of  both 
applications  will  como  out  of  the  assets  of  the 
company. 

Solicitors:   Salse,  Trustram,  and  Co.;  W.  H. 
Smith  and  Sons;  E.  A.  Baylls. 


C^  1  Wednesday,  Aiiril  9. 

'    ' '      \  (Before  Bacox,  V.C.) 

Ex  parte  Hakrisox  ;   Be  Canxock  and  Eugeley 
i  Colliery  Company,  (a) 

Company — Transfer  of  shares — Befusal  to  register 
— ■Liquidation  of  shareholder — Bights  of  trustee 
in  hquidatioti — Companies  Act  1862  (26  A-  26 
Vict.  c.  89),  «.  35. 
Where  a  shareholder  Jias  executed  a  transfer  of  his 
shares  by  way  ofinortgage,  hut  the  company  have 
declined  to  register  such  transfer  upon  the  ground 
tliat  the  shareholder  was  indtbfedto  the  company; 
the  trustee  in  the  liquidation  of  the  shareholder  is 
entitled  to  be  entered  in  the  register  of  share- 
holders, but  subject  to  any  exilities  that  may  exist 
in  respect  of  the  shares. 

This  was  a  motion  by  a  trustee  in  liquidation  to 
have  the  register  of  a  company  rectified  by  enter- 
ing his  name  thereon  in  respect  of  certain  shares. 

By  the  articles  of  the  Cannock  and  Rugeley 
Colliery  Company  it  was  provided  that  transfers 
of  shares  should  be  executed  by  both  tj.-'«feror 
and  transferee,  the  transferor  to  be  dct-.i^d  a 
holder  of  such  shares  until  enti-y  of  the  namo  of 
the  transferee  in  the  register. 

Art.   17   provided  that    the    directors    might 

(a)  Beported  by  0.  Macik,  Esq.,  Barriater-«t-Lair.  I 


decline  to  register  a  transfer  whilst  the  member 
making  the  same  was  indebted  to  the  company. 

Art.  20  was  as  follows  : 

As;  perBon  becomings  entitled  to  a  share  in  oonae- 
qnence  of  the  death,  bankruptcy,  or  inaolrency  of  any 
member  .  .  ■  may  be  registered  as  a  member,  npon 
snoh  evidence  being  produced  as  may  from  time  to 
time  be  required  by  the  directors. 

It  was  also  provided  by  another  article  that  any 
transfer,  or  pretended  transfer,  not  being  approved 
by  the  directors,  should  be  void. 

Prior  to  Xov.  1883  Edward  Copson  Peake  was 
the  registered  proprietor  of  certam  shares  in  the 
company. 

In  Aug.  1876  and  1878  transfers  of  some  of 
these  shares  had  been  executed  by  E.  C.  Peake  to 
nominees  of  Lloyd's  Banking  Company,  and  were 
duly  executed  bv  the  transferees; 

On  the  30th  Oct.  1883  Lloyd's  Banking  Com- 
pany gave  notice  of  the  snares  having  been 
deposited  with  them  by  way  of  equitable  mort- 
gage, and  subsequently  sent  the  transfers  to  them 
for  registration. 

On  the  12th  IS'ov.  1883  Peake  filed  his  pctitioa 
for  liquidation,  and  Charles  Augustus  Harrison 
was  appointed  trustee.  The  directors  of  the  Can- 
nock and  Rugeley  Company  refused  to  register 
the  transfers  upon  the  ground  tlmt  Peake  owed 
them  a  sum  of  246.5/.  The  application  of  the 
trustee  to  be  registered  as  a  member  of  the  com- 
pany in  respect  of  the  shares  having  been  refused 
by  the  directors,  he  served  the  above  notice  of 
motion  on  the  26th  March  1884. 

Millar,  Q.C.  and  Burton  Buckley  for  the  motion. 
— Our  claim  is  under  sect.  35  of  the  Companies 
Act  1862.    The  case  is  governed  by 

Be  Benihnm  STills  Spinning  Company,  41  L.  T.  Eep. 
N.  S.  10;  11  Oh.  Div.  901. 

Maiien,  Q.C.  and  F.  Thompson  for  the  colliery 
company. — Lloyd's  Banking  Company  are  here 
the  real  owners  of  the  shares  by  virtue  of  the 
transfers  executed  to  them.  By  procuring  the 
registration  of  the  shares  in  the  name  ol  the 
trustee  they  will  be  able  to  deal  with  them.  It  is 
a  mere  trick.  The  trustee  in  the  liquidation  has 
no  interest  whatever  in  the  matter.  The  colliery 
company  are  not  bound  to  register  anybody. 
[Bacox,  V.C.  —  The  trustee  has  the  equity  of 
redemption  of  the  shares,  and  may  redeem.  The 
law  has  made  him  the  only  legal  owner  of  the 
shares,  and  the  company  can  suffer  no  harm  by 
admitting  him.]  The  trustee  is  a  bare  trustee 
only,  he  is  not  the  true  owner.  If  the  trustee 
of  stock  becomes  bankrupt  the  trustee  in  bank- 
ruptcy does  not  become  the  legal  owner.  Here 
there  was  a  proper  transfer  effected,  and  no 
interest  passes  to  the  trustee. 

Bacox,  V.C. — The  argument  is  not  helped  by 
means  of  ringing  the  changes  on  the  words 
"legal"  and  "equitable  owner."  There  is  only 
one  legal  owner  of  these  shares,  the  liqnidating 
debtor,  and  until  he  became  bankrupt  he  remained 
such  owner.  He  mortgaged  the  shares,  but  the 
transfer  was  not  mode  effective.  He  remained, 
therefore,  the  legal  owner,  and  the  bankruptcy 
vests  the  legal  ownership  in  the  trustee  in  bank- 
rupt«v.  There  is  no  similarity  between  this  case 
and  that  which  Mr.  Marten  has  suggested  to  me 
of  the  bankruptcy  of  a  trustee  of  stock.  Here 
nobody  is  entitled  to  these  shares  except  the 
debtor  himself.      The  transition   betweiai  the 
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debtor  and  Lloyd's  Banking  Company  was  a 
useless  thing,  and  conld  not  oe  earned  out,  and 
it  does  not  niter  the  legal  estate  of  the  sbaree. 
The  legal  right  is  in  the  bankrupt's  trustee,  to  be 
admitted  into  the  place  of  the  bankrupt.  It 
takes  nothing  from  him;  it  gives  -nothing  to 
anybody ;  it  leaves  things  just  as  they  were,  and 
the  trustee  in  bankruptcy  can  make  no  improper 
use  of  it.  He  can  make  a  transfer  of  the  shares, 
hnt  only  if  he  pays  the  bankrupt's  debt.  He  may 
(hen  transfer,  but  that  must  bo  subject  to  any 
mnities  that  may  exist  between  him  and  the  bank. 
The  trustee  must  have  his  costs  of  this  motion. 

Solicitors :  Smiles,  Blnyon,  and  OUanl,  for 
Piiignan,  Letvis,  and  Elliot,  Walsall ;  Field, 
Boscoe,  and  Co.,  for  Gardner  and  Sons,  Kugcley. 

,   l"  ■   -  ^ 

t   t      '  ' 

I  Wednesday,  July  2. 

(Before  Bacon,  V.C.) 
West   London  Commercial  Bank    v.  Reliance 

Permanent  Building  Society.  («) 
Mortgagor    and   mortgagee  —  Second  mortgage  — 
Notice   to  first  mortgagee — Mistahc — Rights    of 
tecond  vwrtgagee. 
The  second  mortgagees  of  leaselioMs  gave  notice  of 
their  charge  to  the  first  mortgagees.     'The  mort- 
gagor, with   the   concurri-nce  of  the  first   mort- 
gagees,   and  acting  hy  the  same  solicitors,  sttb- 
sequently    sold   ths  property,    atid    the  proceeds 
of  sale  1-erc  distributed  icithout  having  regard 
to  the  rights  of  the  second  moiigageis,  vihose  notice 
of  charge  had  been  forgotten.     Upon  an  action  by 
the  second  mortgagees  against  the  tnortgagor  and 
the  first  mortgagees  for  an  account, the  mortgagor 
not  appearing : 
Held,  that  the  fact  of  the  notice  of  the   second 
charge   having  been  forgotten  did  not  alter  the 
rights  of  the  parties ;    and  that  the  first   mort- 
gagees xoere  liable  to  the  ertent  of  the  balance  of 
the  ^proceeds  of  the  sale  after  the  satisfaction  of 
their  charge. 
This  was  an  action  by  second  mortgagees  by 
way  of  equitable  charge,  against  their  mortgagor 
and  first  mortgagees,  for  an  account  of  what  was 
due  to  them   under  their  security.     By  various 
indentures  of  mortgage  and  further  charge,  and 
nltimately  by  an  indenture  of  the  21st  Juno  1877, 
the  Reliance  Permanent  Building  Society  were 
the  first  mortgagees  from  Henry  Pike,  a  member 
of  the  defendant  society,  of  a  leasehold  house. 
No.  16,  Ovington-street,  Chelsea,  in  the  county 
of  Middlesex,  for  the  residue  of  the  term,  less 
three  days.     On  the  19th  March  1879  Henry  Pike 
gave  an  equitable  mortgage  upon  the  same  pre- 
mises to  the  West  London  Commercial  Bank,  in 
the  following  terms : 

In  oonuderation  of  yonr  havine  this  day  discounted 
my  promimory  note  dated  this  day  for  1001.,  and  payable 
four  months  after  date,  or  of  any  further  or  fntnre 
•draitoeB  on  my  account  by  way  of  diacoant,  overdraft, 
or  otherwise,  I  hereby  grant  to  yon,  as  collateral  seen- 
rity  by  way  of  equitable  mortga^,  a  Uen  upon  the  estate 
eompriied  in  the  title  deeds  ralatiDfr  to  leasehold  pre- 
mises. No.  16,  OTingion-street,  Chelsea,  Hiddleaez,  now 
in  the  possession  of  the  tmstees  of  the  Belianoe  Per- 
manent Bnflding  Society,  of  25,  Percy- ainet,  Totten- 
ham-eonrt-road,  to  tiie  extent  of  such  present  and 
further  or  future  advances,  with  interest  thereon  after 
the  rate  of  10  per  cent  per  annnm  in  the  event  of  default, 
and  subject  to   any  mortgage  or  further  charge  now 

(a)  B«ported  by  Q.  UACAX,  Eiq.,  Barrlster-«t-Law. 


existing  thereon.  And  I  authorise  you  to  make  any 
parments  that  may  be  necessary  to  prevent  a  forfeiture  or 
sale  of  the  said  estate  if  you  should  think  fit,  and  to  charge 
the  same  with  interest  as  aforesaid  on  the  said  estate. 
And  I  undertake,  when  called  upon  to  do  so,  to  execute 
any  further  agreement,  deed,  or  assurance  tliat  may  be 
requited  by  you  to  give  effect  to  the  collateral  srcurity 
hereby  granted,  at  my  expense  in  all  things,  including 
stamps  and  penalty.  And  in  case  of  a  sale  by  the  said 
Reliance  Permanent  Building  Society,  I  authorise  yon 
to  receive  any  surplus  there  may  be,  and  to  apply  the 
same  in  payment  of  the  debt  or  liability  hereby  intended 
to  be  secured.  Hembt  Piki. 

IG  and  18,  Exeter-atreet,  Chelsea. 

The  sum  claimed  by  tlio  plaintiffs  to  be  due 
under  this  charge  was  3(WZ.  15«.  6J. 

On  the  same  19th  March  1879  notice  of  this 
charge  was  sent  to  the  Reliance  Society,  the 
receipt  of  which  notice  was  duly  acknowledged  by 
their  secretary,  Mr.  James  Hoppey.  On  the  8th 
Dec.  ISS'l  another  letter  was  received  by  the 
secretary  from  the  plaintiffs,  asking  if  the  defen- 
dant Pike  was  keeping  up  his  pa^inents  to  the 
Reliance  Society,  and  again  mentioning  the  fact 
that  thoy  held  a  second  charge.  This  letter  was 
also  duly  answered  on  the  9tli  Dec.  On  the  31st 
March  1882  Henry  Pike  wrote  to  the  secretary  of 
the  Reliance  Society,  stating  that  he  had  instructed 
Messrs.  Gouldsznith  and  Sons  to  sell  his  house  in 
Ovington-street.  On  the  22nd  May  1883  the 
house  was  sold  by  public  auction  to  Col.  Charles 
Carew  do  Morel  for  500?.  By  the  conveyance, 
dated  the  23rd  June  1883,  the  Reliance  Society, 
"  as  mortgagees  and  by  the  direction  of  the  said 
Henry  Pike,"  convej-od,  "  and  the  said  Henry  Pike 
as  beneficial  owner,"  conveyed  and  confirmed  to 
the  purchaser.  Out  of  the  purchase  moneys  the 
Reliance  Society  retained  119/.  16«.  3d.,  and  the 
balance  of  380{.  48.  9(f.  was  paid  to  Henry  Pike. 
Messrs.  Shaen,  Roscoe,  and  Co.  acted  as  solicitors 
for  both  mortgagor  and  the  first  mortgagees  in 
the  transaction.  Mr.  Richard  Roscoe  deposed 
in  evidence  that  at  the  time  of  the  sale  be  had  no 
notice  or  knowledge  of  the  second  equitable  charge 
of  the  plaintiffs,  and  that  the  Reliance  Society 
did  not  negotiate  for,  nor  intervene  in  the  sale. 
The  actual  receipt  of  the  notice  in  March  1879 
was  admitted.  Henry  Pike  put  in  no  defence,  and 
did  not  appear  at  the  trial  of  the  action. 

Hemming,  Q.C.  and  B.P.Nenman  for  the  West 
London  Commercial  Bank. — ^Tho  fact  that  the 
notice  of  our  charge  was  forgotten  by  the  Reliance 
Society  cannot  affect  our  rights  as  against  them. 
Judgment  against  the  mortgagor  will  go  by 
default. 

Norton  Smith,  Q.C.  and  Osier  appeared  for  the 
Reliance  Society. — Tho  equity  claimed  is  one 
primal  im2)ressio7iis,  and  has  no  foundation  in  law. 
There  has  been  no  fraud,  and  the  only  question  is 
the  legal  effect  of  what  has  been  done.  The  first 
mortgagee  has  a  right  to  transfer  his  mortgage 
to  anyone  who  will  pay  him  off,  and  the  notice  of 
the  second  charge  is  immaterial : 

Batss  V.  Johnson,  Johnson,  301 ; 

Peacock  v.  Burt,  4  L.  J.  N.  S.  33,  Ch. ; 

Jones  T.  Jones,  8  Sim.  633. 

Further,  the  second  mortgagees,  by  not  register- 
ing their  charge  in  Middlesex,  have  lost  their 
remedy.  Its  terms  are  also  vague  and  indefinite, 
and  such  as  the  court  will  not  give  effect  to. 

Hemming,  Q.C.  in  reply. — The  cases  cited  are 
those  in  which  the  right  of  "  tacking "  is  dis- 
cussed, and  in  which  no  notice  of,«harges  had. 
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lieen  given  to  prior  incumbrancers.    They  do  not 
apply. 

Bacos,  V.C. — Nothing  can  be  more  embarrassing 
or  more  disagreeable  than  to  have  to  come  to  a 
decision  in  cases  where  there  has  been  no  moral 
delinquency  on  the  part  of  anybody,  but  ■where  a 
loss  has  been  sustained  through  an  irregular 
course  of  proceedings,  through  a  mistake  arising 
from  forgetfulness.  The  consequence  of  what 
has  happened  is,  that  the  plaintiff,  who  had  a 
good,  equitable  mortgage,  a  good  second  mortgage 
of  this  property,  has  been  depi  ived  of  it  by  reason 
of  the  course  which  the  first  mortgagees  of  the 
property  thought  fit  to  pursue.  Now,  what  was 
the  condition  in  which  the  parties  stood?  The 
first  mortgagee  holding  the  legal  estate  in  this 
property  had  a  very  good  security  for  the  sum  in 
which  Pike  was  indebted  to  him.  The  equity  of 
redemption  was  vested  in  Pike.  The  mortgagee 
therefore  held  his  legal  right,  but  he  held  it 
subject  to  the  equity  of  redemption.  Pike  then 
assigns  that  equity  of  redemption  to  the  plaintiffs 
in  this  action.  Notwithstanding  what  has  been 
said  by  Mr.  Osier  in  the  conrse  of  the  argument 
as  to  the  vagueness  and  indefiniteness  of  this 
equitable  charge,  I  find  a  very  clear  equitable 
assignment  of  the  equity  of  redemption  in  favour 
of  the  present  plaintiff.  I  have  read  the  terms 
of  the  cnarge,  and  I  need  not  repeat  it ;  it  is  one 
of  those  printed  forms  which  societies  such  as 
this  are  frequently  in  the  habit  of  taking  from 
their  customers,  and  I  find  that  the  concluding 
passage  in  it  is  this :  "And  in  case  of  a  sale  by 
the  said  Beliance  Permanent  Building  Society,  I 
authorise  you  to  receive  any  surplus  there  may 
be,  and  to  apply  the  same  in  payment  of  the 
debt  or  liability  hei-eby  intended  to  be  secured." 
Well,  that  equitable  assignment  of  the  equity  of 
redemption  was  made,  and  notice  of  it  was  given 
distinctly  to  the  Eeliance  Society.  What  is  the 
state  of  things  after  that  ?  The  man  who  by  the 
original  mortgage  to  the  Beliance  Society 
acquired  the  right  of  redemption,  has  now  parted 
with  that  right  to  another  person.  The  first 
mortgagee  has  also  been  given  full  notice  of  that 
transaction.  Why  some  more  particular  entry  of 
the  transaction  was  not  made  in  some  book  or 
other  I  do  not  know ;  for  that  would  have  been  a 
more  business-like  way  of  doing  it.  But  the 
matter  does  not  stop  there,  because  by  that 
letter  of  the  8th  Dec.  1882,  which  Mr.  Horton 
Smith  stated  to  me  in  the  course  of  his  argument, 
there  was  an  anxious  inquiry  made  on  the  part  of 
the  second  mortgagees  to  know  whether  the  p>ay- 
ments  which  were  due  from  Pike  to  the  society 
had  been  duly  made;  and  adding,  "Remember 
that  we  hold  a  second  mortgage,"  which  was  at  a 
much  more  recent  period  than  the  original  notice 
in  1879.  It  is  difficult  to  understand  why  men  of 
business  have  dealt  with  this  subject  in  this  way. 
There  was  very  clear  notice  that  the  plaintiff  was 
the  owner  of  the  equity  of  redemption,  and  tiiat 
he  was,  to  some  extent,  vigilant  in  looking  after 
liis  _  interest ;  and  why,  when  there  was  a  pro- 
position made  bv  the  mortgagor  to  sell,  no  notice 
was  given  by  the  Reliance  Society  to  the  owner 
of  the  equity  of  redemption,  I  am  at  a  loss  to 
gather,  except  that  I  believe  that  the  whole 
matter  had  been  forgotten.  However,  forgetting 
a  thing  cannot  alter  the  rights  of  the  parties; 
and,  at  the  time  when  the  sale  took  place  it  is 
quite  clear  to  my  mind  that  the  Reliance  Society 


knew  that  the  equity  of  redemption  did  na>k 
belong  to  Mr.  Pike ;  and  it  is  also  clear,  to  my 
mind,  that,  by  the  terms  of  the  charges.  If  they 
had  exercised  their  power  of  sale  they  would 
have  been  bound  to  have  paid  the  surplus  money 
derived  from  the  sale  to  the  owner  of  the  equity 
of  redemption,  and  that  they  suffered  this  to  pass 
without  giving  any  notice  to  the  person  who  was 
entitled  to  redeem.  Then  it  is  said  that  this  is  a 
case  priiuce  impressionii.  In  my  opinion  that  goes 
too  far.  It  may  well  be  that  this  is  the  first  time 
that  such  a  qaestion  has  been  raised,  because 
nobody  has  ever  disputed  that  if  the  equitable 
owner  of  the  property  gives  notice  to  the  person 
in  whose  hands  the  property  is  (whether  by  way 
of  pledge,  or  trust,  or  anything  else)  he  acquires 
a  right  which  cannot  be  disregarded,  and  one 
which  the  holder  of  the  property  is  bound  to 
respect,  and  which  he  cannot  destroy  by  merely 
handing  over  the  money  to  somebody  else.  The 
cases  which  have  been  referred  to  by  Mr.  Horton 
Smith  were  cases  in  which  notice  was  a  principal 
feature.  They  are  all  cases  in  which  priorities 
were  determined ;  but  those  cases  do  not  approach 
the  case  which  is  before  me,  and  which  is  plainly 
this :  the  owner  of  the  canity  of  redemption,  who 
had  given  notice  of  his  coarge,  is  deprived  of  his 
security  because  the  person  to  whom  he  gave 
notice  chose  to  disregard  his  title  as  owner  of  the 

Xity  of  redemption.  The  rules  of  the  society, 
ch  were  referred  to  by  Mr.  Horton  Smith  m 
the  course  of  the  argument  in  favour  of  the  de- 
fendants, cannot  have  any  effect  as  between  the 
parties  to  this  suit.  They  are  very  good  rules  as 
to  matters  which  arise  between  subscribers,  but 
they  cannot  possibly  affect  the  right  which  is 
asserted  here  by  the  plaintiff.  In  my  opinion  the 
plaintiff  has  sustained  a  damage  by  the  negligence 
which  the  defendants  have  suffered  to  exist,  and 
the  loss  must  be  made  good  by  the  defendants  in 
this  action. 

Solicitors:  Shaw  and  Co.;  8haen,Roscoe,&adCo. 


July  28,  29,  and  Aug.  1. 

(Before  Kay,  J.) 

FaT  V.  Tapson.  (a) 

Trusteea  —  Breach  of  trust  —  Investment  of  trust 
money — Cliange  of  invettmerU — Improvident  loan 
on  inortgage — House  property — Value  —  hisuffi- 
cient  security — Employment  of  agents — Liaiility 
of  trustees. 

A  ti-ust  fund  of  50002.  was  invesied  hy  trusteet  on 
mortgage  of  a  freehold  house  and  grounds  at 
Liverpool.  Tliey  employed  for  the  purpose  a  firm 
of  experienced  solicitors,  who  found  the  security, 
and  suggested  a  surveyor  as  valuer.  This  surveyor 
carried  on  business  in  London,  and  was  not 
shown  to  have  any  local  knoreiedge.  The  trusteet 
accepted  the  suggestion,  although,  according  to  ike 
evidence,  they  were  aware,  or  were  in  a  position 
to  knoii\  that  the  surveyor  ennployed  was  also 
instructed  by  the  mo)-tgagor  to  find  a  lender,  and 
he  was  interested  in  doing  so,  as  his  commission 
depend''d  vpon  his  success.  His  report  stated  that 
thi  fair  market  value  of  the  property  was  from 
7000?.  to  8000Z.,  and  recmnmetided  the  property  a* 
a  security  in  someicJuxt  inflated  language.    The 

(a)  Beportedby  E.  A.  SCBATCHUT,  Ka^rB^oiiater-u-JLav. 
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npmi  uas  aeeepted  by  the  trutteet  as  sufficient 
endenee  of  value  wiihoxd  any  aitempt  being 
made  to  clieeJ:  it. 

The  mortgage  teas  completed  in  1875,  aiid  the  deed 
stipulated  that,  upon  pHudnal  payment  of  interest, 
the  principal  should  not  be  called  in  for  five 
years.  The  interest  on  the  mortgage  was  regxdarly 
paid  during  five  years  from  tlte  date  of  the  secu- 
riiy.  The  mortgagor  was  made  a  banlcrupi  in 
1879.  Subsequmtly  tlie  payments  becatn^  irre- 
gular, the  property  fell  vacant,  and  no  interest 
had  been  paid  since  Oct.  1883. 

Owing  to  frtri&ns  circumstajices  the  vahte  of  the 
property  had  very  much  decreased,  and  tvas  worth 
considerably  less  than  in  1875. 

Aa  action  was  brought  to  recover  the  trust  m^mey. 
One  of  the  trustees  had  died  before  the  commence- 
ment of  the  action. 

Held,  that,  as  the  investment  teas  owing  to  the  em- 
ployment of  a  valuer  whom  no  prudent  person 
would  have  employed,  the  trustees  were  not  exone- 
rated becoxiae  such  valuer  was  appointed  not  by 
them,but  by  their  solicitors ;  that  the  trustees  had 
neglected  the  rtde  of  not  lending  more  than  half 
the  value  on  house  property  ;  and  that  the  surviv- 
ing trustee  and  the  executors  of  the  deceased  tcere 
jointly  and  severally  liable  to  replace  the  50001. 
with  interest. 

JoHS    DcKN,    a   banker    at    Hobart    Totto,    in 
Tasmania,    by  his  will,   dated    11th    July  1854, 
directed  that  his  trastees  should  stand  possessed 
of  the  moneys  arising  from  the  sale  of  all  his 
real  and  personal  estate  upon  trust  for  all  his 
children  (except  John  Dunn  the  younger)  equally, 
but,  as  to  the  daughters'  shares,  upon  trust  that 
they  should   be   invested  in  the  names   of   the 
tmstees,  or  in  the  names  of  «uch  persons  as  such 
trustees  should  appoint  for  that  purpose,  in  or 
npon  first  mortgages  of  real  estate  in  Tasmania, 
or  in  Great  Britain,  or  In  or  upon  the  public 
stocks  or  funds  or  other  Government  securities 
in  the  United  Kingdom;  and  he  directed  that 
during  the  life  of  each  daughter  the  interest  of 
her  share  should  be  paid  to  her  for  her  separate 
use,  free  from  the  control  of   any  husband,  but 
vithont  power  of  anticipation,  and  he  declared 
that  after  the  decease  of  each  daughter  her  share 
should  be  upon  trust  for  her  children  and  remoter 
issue  as   she  should  appoint ;   and  after  stating 
that  it  nnight  happen  that  some  one  of  the  per- 
sons interested  in  the  trust  fund  might  thereafter 
reside  elsewhere  than  in  Tasmania,  and  that  it 
might  be  advantageous  or  convenient  to  have  the 
trust  moneyR  in  which  such  person  was  interested 
removed  to  Great  Britain,  the  testator  authorised 
the  trustees  to  appoint  any  two  or  more  fit  per- 
sons resident  in  Great  Britain  to  invest  in  their 
own  names  in  the  public  funds  of  Great  Britain, 
or  on  real  securities  in  England,  the  whole  or  any 
part  of  the  share  of  the  trust  fund  to  or  in 
which  any  of  his  children  or  their  issue  might  be 
entitled,  or  beneficially  interested,  either  actually 
or  presumptively,  and  such  shaxe  of  the  trust 
funds   should  be    accordingly  remitted  to    the 
persona  so  appointed  for  the  purpose  of  being  so 
invested,    and    the    receipt    of    the  persons    bo 
appointeid  should  be  a  sufficient  discharge  to  the 
tmstees   under  the  will  for  any  moneys    that 
might  be  so  remitted,  and  should  wholly  exone- 
rate them  from  seeing  to  the  application  or  being 
answerable  for  the  loss,  misapplication,  or  non- 


application  thereof,  and  the  persons  so  appointed 
should  pay  and  apply  such  moneys,  and  the 
interest  and  the  yearly  proceeds  thereof  respec- 
tively, upon  the  trusts  and  for  the  ends,  intents, 
and  purposes  declai-ed  in  the  will  concerning  the 
same,  and  in  all  other  respects  should  have  such 
powers  and  authorities  consistent  with  the  trusts 
declared  in  the  will  as  the  trustees  under  the  will 
should  think  projjer. 

The  testator  died  on  the  20th  Jan.  1861. 

One  of  the  daughters  of  the  testator  was 
Catherine,  the  widow  of  the  Rev.  Henry  Phibbs 
Fry.     She  had  four  children. 

Catherine  Fry  resided  in  England,  and  it  was 
therefore  considered  desirable  by  the  trustees  of 
the  will  to  have  the  trust  moneys,  or  part  thereof, 
to  which  she  was  entitled  under  the  wiU,  removed 
to  England,  and  to  appoint  trustees  thereof  resi- 
dent in  England. 

Accordingly,  by  an  indenture,  dated  the  12th 
July  1873,  Alfred  Joseph  Tapson  and  William 
Henry  Benyon-Winsor  were  appointed  trustees 
of  such  part  of  Catherine  Pry's  trust  fund  as 
might  be  remitted  to  them. 

In  pursuance  of  such  appointment  the  trustees 
of  the  will  remitted  to  Tapson  and  Benyon-Winsor 
the  sum  of  5000^.,  which  was  invested  by  them  in 
the  purchase  of  5-139i.  9«.  2(?.  Kew  Three  per 
Cent.  Annuities. 

In  Aug.  1875  Paterson  Kerr  (of  the  firm  of 
Paterson  Kerr  and  Goldring,  surveyors,  land 
agents,  and  auctioneers,  London)  called  on  Roy 
and  Cartwriffht,  who  were  solicitorsto  Benyon- 
Winsor,  and  liad  acted  as  solicitors  in  the  trust. 
He  applied  to  them  for  an  advance  of  5000J.  on 
a  freehold  estate  situate  at  Grove  Park,  near 
Liverpool,  the  projierty  of  George  Campbell,  of 
Liverpool  and  London,  and  he  promised  to  send 
them  further  particulars  for  perusal  and  sub- 
mission to  their  clients. 

On  receipt  of  these  particulars,  Roy  and  Cart- 
wright  wrote  to  Tapson,  on  the  19th  Aug.  1875, 
OS  follows : 

Indoud  we  send  yon  short  extra  ^  from  a  letter  oon- 
taining  partioulara  of  a  eeonrity  for  50001.,  with  interest 
at  ii  per  cent.,  whioh  we  think  will  suit  Mrs.  Fry'a 
tmstees.  We  have  sent  Mr.  Benyon-Wingor  a  copy  of 
these  partionlani,  and  he  desires  ns  to  toll  yon  that  h» 
approves  of  the  secnrity,  snbjeot  to  our  being  satisfied 
aa  to  title  and  valne.  On  the  firat  iioint  (titla)  we  of 
conrse  shall  carefully  examine  the  deeds  in  the  nsnal 
way  ;  and  on  the  second  point  (value)  we  shall  have  an 
anotioneer's  valne.  We  endcsTonred  to  grat  5  per  cent, 
for  the  loan,  Lnt  without  suooess,  and  we  should  pro- 
bably have  lost  the  security  had  we  insisted  on  the 
higher  rate.  However,  the  security  appeals  a  perfectly 
good  one,  and  Mrs.  Fry's  income  will  be  materiaUy 
unproved  by  this  tranaaotion  ;  and  we  may  farther 
notice  that  good  mortgage  securities  are  extremely 
aoaroe  at  present.  Be  good  enough  to  inform  us  if  you 
apprOTO  of  the  security,  subject  to  the  questions  on  title 
and  value  being  properly  investigatod.  At  present  we 
know  nothing  more  of  the  borrower  or  the  secnrity  than 
what  appears  in  the  inclosed  extract. 

The  extract  referred  to  in  the  above  letter  waa 
as  follows : 

SOOOi.  at  fonr  and  a  half  P^r  oent.  The  security 
offered  is  a  freehold  house  and  ground,  situate  in  Grove 
Park  Liverpool,  whioh  cost  the  present  proprietor 
between  8000J.  and  10,0001.  a  tew  years  ago.  He  has, 
in  consequence  of  his  London  partner's  ill-health,  per- 
manently  left  Liverpool,  and  he  has  let  the  property  for 
a  short  term  of  two  years  to  a  brother  merchant  at  the 
nominal  rental  of  2502.  per  year  for  the  simple  purpose 
of  having  it  occupied.  The  tenant  offered  350i.  a  year 
to  obtain  a  seven  years'  lease,  bat  this  .our  client  wpold 
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not  agree  to,  aa  his  intention  Ib  to  lell  it  immediately 
trade  in  Liverpool  has  revived  a  little.  We  feel  qoita 
confident  that  Uiis  is  a  first-claeii  eeonrity,  and,  we  ahonld 
Bay  that  even  if  the  borrower  wished  to  mortgage  np  to 
the  hilt,  'or  he  is,  we  might  almost  say,  a  millionnaire. 
The  reception  rooms  on  the  ground  floor  will  snffioiently 
■peak  for  the  oharaoter  of  the  house  without  giving  yoa 
in  the  meantime  further  details.  They  consist  of  magnifi- 
omt  dining  room,  very  large  and  lofty  hall,  and  most 
oomplete  offices.  This  security,  we  may  as  well  assure 
Ton,  has  heen  offered  to  no  one  else  either  here,  at 
Liverpool,  or  elsewhere,  and  if  you  have  a  client  desirous 
of  investing  this  sum,  we  feel  sure  you  cannot  do  better 
than  advise  him  to  take  this  security. 

On  the  20tli  Aug.  1875  Tapson  replied  : 

The  description  given  of  the  proposed  investment  of 
SOOOi.  is  satisfaotory  so  far  as  it  goes,  except  the  money 
is  only  required  for  a  short  time  as  the  intention  of  the 
owner  is  "  to  sell  it  immediately  trade  in  Liverpool  has 
revived  a  little."  It  seems  soaroely  worth  while  to 
disturb  the  present  investment  nnless  there  is  some 
probability  ot  the  fresh  investment  being  for  some  longer 
time  than  this  one.  Of  oonrse,  also,  the  facts  about 
the  reasons  for  the  house  being  let,  as  it  is  stated, 
below  its  value  would  require  full  investigation.  I 
would  rather  that  tbe  decision  about  this  matter  should 
be  left  with  Mr.  Benyon-Winsor.  I  shaJI  be  content  if 
be  is. 

On  the  same  date  Roy  and  Cartwright  wrote 
again  to  Tapson  thus  : 

Tour  objection  to  the  money  being  advanced  for  a  short 
period  only  is  a  natural  one,  but  we  have  arranged  that 
the  borrower  shall  take  the  money  for  five  years  certain. 
We  think  that  is  as  long  as  we  can  ask  the  mortgagor  to 
bind  himself  to  keep  the  mon^. 

On  the  26th  Aug.  1875  Roy  and  Cartwright 
3receivedthe  following  report  from  Paterson  Kerr 
and  Groldring : 

Orove  Park  is  a  private  road,  oontaininsr  abont  twenty 
houses,  and  is  situate  in  the  best  part  of  Liverpool,  <dose 
to  Princes  Park  and  Sefton  Park,  about  forty  minutes' 
walk  and  ten  minutes'  drive  from  the  Exchange. 

This  residence  is  one  of  the  best  if  not  the  best  in  the 
park,  and  stands  at  the  end  of  the  road,  thus  rendering 
it  quite  private,  commanding  lovely  views  over  Sefton 
Park  and  Toxteth  Park  districts.  It  is  detached,  of  com- 
manding and  pleasing  elevation,  consisting  of  main 
building  and  two  wings,  with  conservatorv  on  either 
aide,  is  approached  by  a  carriage  sweep  naving  two 
entrances,  and  contains  on  the  ground  floor  vestibule  and 
large  hall  artificially  heated,  the  vestibule  paved  with 
enoanstio  tiles,  and  the  ceiling  gilded,  and  the  hall 
ornamented  with  marble  pillars  and  handsome  mirror, 
and  opening  into  the  reception  rooms,  which  are  all  on 
tbe  ground  floor,  and  consisting  of  noble  dining  room 
34  feet  by  20  feet,  fitted  with  valuable  mantel  and  stove, 
and  having  the  ceiling  and  walls  panelled  and  deoorated 
vrith  hand  painting,  and  the  cornices  of  ceilings  gilded 
and  picked  out  in  gold  and  colours.  This  room  oommn- 
nicatiBS  with  the  library  24  feet  by  14  feet,  and  both  open 
into  a  beautiful  domed  conservatory  25  feet  by  15  feet, 
an  elegant  diawia^-room  22  feet  by  18  feet,  and  a  smaller 
drawing  or  morning  room  20  feet  by  15  feet,  both  com- 
mnnicating  and  handsomely  fitted  and  opening  by  French 
casements  on  to  a  lawn  in  front,  and  the  larger  room 
opening  into  a  conservatory  ;  a  splendid  billiard  room 
27  feet  by  16  feet,  opening  into  a  smoking  room,  with 
lavatory,  and  hot  and  cold  water  laid  on.  Adjoining 
the  dimng  room,  and  communicating  with  it,  is  a  butler's 
pantry,  well  fitted  with  every  convenience,  with  a 
serving  lift  from  the  kitchen  ;  and  entirely  shut  off  from 
the  reception  rooms  is  the  following  accommodation — 
water-closet,  a  lavatory,  with  hot  andcold  water  Udd  on, 
a  large  butler's  pantry,  with  water  and  all  convenience, 
and  having  an  opening  into  the  billiard  room  for  the 
npply  of  refreshments;  and  in  the  basement,  the 
entranoe  to  which  is  shut  off  from  the  hall,  are  a  large 
kitchen,  completely  fitted  for  the  requirements  of  a  family 
of  distinction,  housekeeper's  store  room,  splendid  wine 
cellars,  scnllmy,  larder,  coal  cellars,  boot  and  lumber 
rooms,  &C. 

On  the  first  floor,  whioh  is  approached  by  principal 
and  seoondary  stairciMea,  are  nine  bedrooms  two  dressing 


rooms,  two  fitted  bath  rooms,  two  water-closets,  lava- 
tories, linen  room,  and  bonaeinaid's  store  closet,  and  a 
lady's  boudoir. 

The  principal  bedroom  is  a  handsome  apartment, 
24i  feet  by  20  feet,  and  the  boudoir  is  fitted  with  carved 
marble  mantel,  ceiling  beautifully  ornamented  in  gold 
and  colours.  On  the  second  floor  are  two  very^  large 
bedrooms  for  servants,  and  a  lumber  room ;  the  principal 
staircase  is  lighted  from  the  roof,  and  tJie  first-floor 
landing  is  lighted  by  coloured  glass  dome.  In  the  rear 
of  the  house  is  a  small  pleasure  garden,  arranged  in 
terrace  and  lawns,  and  in  the  rear  of  this  pleasure  garden 
is  a  range  of  recently  erected  glasshouses  arranged  in 
five  divisions,  the  centre  one  being  a  conservatory,  with 
a  vinery  on  either  side  of  it,  and  two  stovehouses  beyond 
the  vineries,  all  fitted  np  upon  the  most  approved  prin- 
oiple,  and  regardless  of  cost.  In  the  front  of  the  resi- 
dence large  lawn,  with  flower  parterres,  and  ornamental 
fountain,  and  well  clothed  with  shrubs  and  timber.  This 
part  of  the  property  has  a  frontage  of  about  1211  fMt 
to  Orove  Park  by  a  depth  of  about  187  feet  and  a  widlli 
of  about  74i  feet ;  on  the  other  side  of  the  park  is  a  piece 
of  land  having  a  frontage  of  about  131^  feet,  by  a  depth 
of  about  220  feet,  part  of  which  is  arranged  as  an_  orna- 
mental ground,  with  croquet  lawn,  and  part  as  kitchen 
nirden,  profusely  stocked  with  standard  wall  and  espa- 
uer  fruit  trees ;  there  are  also  first-class  outbuildings, 
inclosed  in  carriage  ;rard,  and  oomprising  large  coach 
house  for  four  carnages,  heated  by  hot  water  pipes, 
harness  room,  with  mahogany  fittings,  a  throe  stall 
stable,  and  a  large  loose  box,  fitted  with  patent  iron 
mangers  and  racks,  and  thoroughly  well  drained  and 
fitted  with  patent  ventilatinpr  shafts,  large  loft  over,  and 
three  rooms  for  ooachman,  with  a  pantry,  sink,  and  water 
laid  on,  and  other  oonveniencee. 

A  property  of  this  kind,  and  in  this  district  of  Liver- 
pool, is  always  certain  to  command  a  tenant  from  among 
the  numerous  wealthy  merchants  of  that  town.  Mr. 
Campbell  fitted  it  up_,  added  to  it,  and  improved^  it,  with 
a  view  of  its  being  his  permanent  residence,  but  in  oonae 
quenoe  of  the  ^healUi  of  his  London  psjrtner  ha  was 
compelled  to  relinquish  the  conduct  of  his  Liverpool 
business  and  take  up  his  residence  in  London .  We  are  of 
opinion  that  it  is  worth  a  rental  of  3501.  per  annum,  and  we 
are  given  to  understand  that  this  oonld  have  been  obtained 
for  it  if  Mr.  Cambpell  had  chosen  to  grant  a  laaae  for 
seven  years  to  a  tenant,  but  this  he  declined  to  do  ;  he 
has  now  accepted  the  nominal  rent  of  2502.  per  annnm 
for  a  tenancy  of  two  years,  thinking  that  at  the  end  of 
that  period,  and  with  a  revival  of  the  normal  state  of 
trade  in  Liverpool,  he  will  be  able  to  get  a  higher  rental 
on  lease  than  he  could  now  obtain,  or  sell  at  its  fair 
value.  Taking  all  the  circumstances  affecting  this 
property  into  oonsidetation,  we  are  of  opinion  tbat  its 
fair  market  value  is  from  70001.  to  SOOOI.  This  opinion 
we  have  formed  after  mature  consideration,  in  the  faos 
of  the  fact  that  the  property  has  cost  the  present  owner 
between  90001.  and  10,0001.  We  believe  the  mon^  has 
been  quite  judiciously  spent,  but  the  present  position  of 
the  ^ade  of  Liverpool  is  such  that  few  if  any  of  the 
merchants  of  the  town  care  to  look  up  capital  in  landed 
property  or  houses,  and  therefore  we  do  not  think,  if  this 
residence  were  forced  into  the  market  at  the  present 
time,  it  would  realise  more  than  the  value  which  we  have 
put  upon  it.  We  understand  that  there  is  a  rentchar;g« 
of  161.  11«.  payable  by  this  property  as  its  annual  oon- 
tribution  towards  the  maintenance  ot  Prince's  Park, 
liverpooL 

The  report  was  next  day  sent  by  Roy  and  Cart- 
wright  to  Benyon-Winsor,  who  returned  it  the 
following  day  with  a  letter  saying  that,  as  it  read 
all  right,  the  matter  had  better  be  followed  up; 
and  on  the  24th  Sept.  1875  Benyon-Winsor  wrote 
to  Tapson  as  follows : 

After  much  looking  about  Messrs.  Boy  and  Cartwright 
have  succeeded  in  obtaining  a  mortgage  for  Mrs.  K^'a 
mon«y  to  the  material  augmentation  of  that  lady's 
income.  I  believe  you  know  the  particulars,  bat  I 
trouble  you  with  a  line' to  mention  that  I  quite  approve 
ot  the  matter  and  that  I  think  the  affair  "  all  right "  in 
every  particular. 


On  the    27th    Sept.   1875   the  sum  of 
I  Annuities  was  sold,  producing 
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cash,  and  Tapson  and  Benyon-Winsor  advanced  the 
sum  of  5000?.,  part  of  the  5044L  17».  lid.,  to  George 
Campbell  at  U.  IDs.  per  cent,  per  annum  on  the 
security  of  a  mortgage  of  the  Grove  Park  Estate, 
such  mortgage  being  created  by  an  indenture, 
dated  the  28th  Sept.  1875. 

One  of  the  terms  of  the  mortgage  was,  that 
upon  punctual  payment  of  interest  the  principal 
should  not  be  called  in  for  five  years  from  the  date 
thereof. 

On  the  same  date  Catherine  Fry  was  duly 
advised  of  what  was  teing  done  by  a  letter  written 
to  her  by  Benj-on-Winsor,  a*!  follows : 

Yoa  will  be  glad  to  hear  Uiat  MesBn.  Boy  and  Cart- 
wright  hare  sacceeded  in  obtaining  for  your  money  a 
mortgage  of  4}  per  cent.  The  matter  has  been  on  some 
time,  and  I  have  received  the  reports,  Ins,,  and  have 
approved  the  eecnritj.  I  have  written  to  Mr.  Tapson 
accordingly. 

The  mortgage  property  is  sitnated  at  Liverpool,  and  ia 
Tiloed  at  about  10,0001.  The  mortgage  is  for  seven 
years.  We  have  been  so  particular  abont  the  secnrity 
and  money  baa  been  so  plentifal,  that  there  has  been 
great  difficulty  in  placing  yonr  money  to  our  (B.  and  C. 
and  selTa)  satisfaction.  The  difference  between  interest 
at  a  shade  over  3  and  one  at  4^  will  of  course  be  very 
acceptable  to  yon,  and  I  may  mention  that  you  will  not 
lose  yonr  October  dividend. 

The  interest  on  the  mortgage  was  regularly 
paid  during  five  years  from  the  date  of  the 
security. 

George  Campbell,  the  mortgagor,  was,  however, 
made  bankrupt  some  time  before  May  1879. 
Subsequently  the  payments  became  irregular. 
The  property  fell  vacant,  and  no  interest  what- 
ever had  been  paid  since  Oct.  1883. 

After  the  date  of  the  mortgage  the  property 
immediately  adjoining  the  Grove  Park  £state 
was  covered  with  buildings  of  an  inferior  descrip- 
tion, the  back  windows  of  which  overlooked  that 
estate.  Owing  to  this  circnmstapco  and  to  the 
deprresion  of  trade  in  Liverpool,  the  property 
Tery  much  decreased  in  value. 

Paterson  Kerr  and  Co.  were  therefore  in- 
structed to  make  a  further  survey  of  the  mort- 
gaged property,  and  their  report,  dated  the  29th 
May  1879,  was  as  follows  : 

We  attended  at  Liverpool,  as  arranged,  for  the  pur- 

Cof  inspecting  the  property  known  aa  Nos.  1  and  2, 
e  Park,  held  by  yon  aa  security  for  an  advance  of 
SOOOi.  on  mortgage  to  Mr.  George  Campbell,  who  haa 
lately  been  declared  a  bankrupt,  with  a  view  of  advising 
yoa  aa  to  the  present  position  of  the  property,  and 
wpeoiaUy  as  to  the  advisability  of  accepting  or  declining 
u  offer  of  20001.  which  has  been  made  for  that  part  u 
thaproperty  knoirn  aa  No.  1,  Orove  Park. 

We  regretted  very  mnch  to  find  that  since  onr  snrvey 
in  1875,  when  we  recommended  the  seoority  as  being 
amply  sufficient  for  the  advance  of  50001.,  a  very  great 
alteration  has  taken  place  in  its  immediate  snrronnoinga. 
What  was  once  an  open  oonntry  lying  between  Sefton 
Park  and  Grove  Park  has  nnfortnnateJy  been  dealt  with 
by  the  Earl  of  SeFton  in  a  manner  which  has  materially 
prejudiced,  not  only  this  property,  bat  the  whole  of  the 
■nrronnding  property  of  a  first-clasa  character.  The 
land  has  been  let  or  sold  by  bis  lordahip  for  the  erection 
of  honaes  of  an  inferior  description,  and  the  arrang^e- 
menta  still  to  be  completed  mnst,  when  carried  out,  still 
farther  int^ere  with  the  value  of  yonr  security,  it  is, 
therefore,  to  us  a  source  of  gratification  that  the  pro- 
perty in  1875  afforded  such  an  ample  margin  aa  it  did 
for  the  advanoe  then  made  upon,  it,  as  we  hope  that,  by 
taking^  action  at  once,  there  may  be  no  difficulty  in 
obtaining  sncl^  a  price  now  aa  will  aecore  the  repayment 
of  the  mortgage. 

The  sum  offered  for  that  part  of  the  property,  known 
as  No.  1,  Grove  Park,  which  consists  of  the  stabung.tbe 
otohen  garden,  and  croqnet  lawn,  &a.,  is,  we  think, 
OBder  the  present  oircnmatonces,  a  fair  price,  and  witil 


a  view  of  reducing  the  mortgage  should  be  aooepted,  sub- 
ject, of  coarse,  to  the  present  tenant's  ooonpauon.  We 
think,  however,  that  the  purchaser  shonld  be  required  to 
take  at  a  valuation,  or  at  a  price  to  be  agreed  upon,  such 
tenants'  fixtures  as  may  be  upon  the  property  not  belong- 
ing to  the  present  tenant,  and  which  would  be  of  com- 
paratively  little  value  to  yon  to  remove.  These  fixtures 
consist  principally  of  hurdles,  summer-honan,  fowl- 
bouse,  &o. 

It  also  ought  to  be  a  condition  of  the  sale  of  this  part 
of  the  property  that  until  you  have  disposed  of  No.  2, 
Qrove  Park,  no  building  should  be  ereotea  on  it,  but  that 
it  should  be  kept  in  as  good  order  as  it  now  is,  by  the 
purchaser,  the  object  of  this  condition  being  tiiat  the 
out-look  of  the  front  windows  of  No.  2  should  not  be 
affected. 

It  will  then  be  desirable  that  immediate  steps  should 
be  taken  to  sell  No.  2  while  the  present  tenant  is  in  occu- 
pation, and  we  should  recommend  that  the  purchaser  of 
No.  1  should  accept,  as  the  apportioned  part  of  the  rent 
for  it  during  the  time  that  elapses  between  his  pur- 
chasing and  his  obtaining  vacant  possession,  a  merely 
nominal  sum,  say  at  the  rate  of  20i.  per  annum.  The 
fact  that  the  tenant  of  the  entire  property  doea  not  use 
the  stabling  is,  no  doubt,  a  reason  why  he  pays  the  low 
rent  of  250i.  for  the  entire  property,  and  shonld  any 
question  be  raised  by  the  purchaser  of  No.  1  as  to  tha 
lowliess  of  the  proposed  apportionmaot  ^which,  we  think, 
improbable),  this  ar^ment,  we  think,  will  satisfy  him. 

We  shall  then  be  in  a  position  to  offer  tha  remainder 
of  the  property  (No.  2),  subject  to  the  tenancy  to  a  first- 
olaas  man  at  an  apportioned  rent  of  280i.  par  annum, 
and  in  the  meantime,  pending  the  sale,  and  while  tha 
present  tenancy  oontinues,  yon  will  be  receiving  2801.  per 
annum  for  that  portion  of  the  property  on  wmch  some- 
thing like  30001.  will  be  owing. 

Wa  ahall  bo  glad  to  give  you  any  further  information 
you  may  require  and  to  receive  instrnctiona  as  to  the  sale 
ot  No.  2. 

On  the  22nd  Nov.  1879  Benyon-Winsor  died, 
having  by  his  will  appointed  Bosina  Benyon- 
Winsor,  William  John  Winsor,  and  Thomas 
Broadbent  Cartwright  his  executors. 

Paterson  Kerr  also  died. 

This  action  was  commenced  by  writ,  issued  on 
the  6th  June  1883,  by  Catherine  Fry  and  her  four 
children,  against  Tapson,  the  surviving  trustee, 
and  the  three  executors  of  the  deceased  trustee. 

By  their  amended  statement  of  claim,  delivered 
on  tne  16th  Jan.  1884,  the  plaintiffs  alleged  that 
Tapson  and  Benyon-Winsor  were  severally  guilty 
of  wilful  default  in  advancing  the  6000Z.  to  George 
Campbell  on  the  security  in  question. 

The  acts  of  wilful  default  on  which  the  plain- 
tiffs relied  were  that  Tapson  and  Benyon-Winsor 
advanced  the  money  u(x>n  a  report  and  valuation 
made  on  behalf  of  the  mortgagor  alone ;  and  that 
such  report  and  valuation  showed,  or  gave  notice 
on  the  face  of  them,  that  the  security  was  not  a 
good  and  sufficient  security  for  the  advance  of 
the  50002.  under  the  trusts  {ofecting  the  same. 

The  plaintiffs  also  alleged  that  the  investment 
was  an  improper  one ;  that  the  mortgage  was  aa 
insufficient  security;  that  if  the  property  com- 
prised in  it  were  sold  it  would  not,  produce  so 
much  as  two-thirds  of  the  5000Z.  advanced ;  that 
Tapson  and  Benyon-Winsor  had  not  valued  their 
security  or  proved  under  the  bankruptcy  of 
George  Campoell ;  and .  that  nothing  could  be 
realised  from  the  mortgage  beyond  the  value  of 
the  property  charged. 

Tho  plaintiffs  further  alleged  that,  before  the 
commencement  of  the  action,  they  had  applied  to 
Tapson  requiring  him  to  take  proper  steps  for 
the  purpose  of  realising  the  security,  and  informed 
him  that  he  and  the  estate  of  Benyon-Winsor 
would  be  held  answerable  to  make  good  any  loss 
occasioned    by    the   improper   investment,  and 
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unless  lie  proceeded  ■without  delay  to  make  good 
the  breach  of  trust  by  realisation,  an  action  would 
be  commenced  against  him  and  the  executors  of 
Benyon-Winsor  tor  the  purpose  of  haying  the 
security  realised  and  the  loss  made  good ;  but 
that,  notwithstanding  such  application,  Tapson 
had  neglected  to  take  any  steps  in  the  matter. 

The  claim  was  for  a  declaration  that  the  invest- 
ment was  an  improper  investment,  and  was  made 
by  the  wilful  default  of  Tapson  and  Benyon- 
Winsor  respectively ;  to  have  the  mortgage 
realised  and  any  loss  occasioned  by  such  im- 
proper investment  and  wilful  default  made  good 
by  Tapson  and  the  executors  of  the  will  of 
Benyon-Winsor,  and,  if  the  latt«r  did  not  admit 
assets,  to  have  the  personal  estate  of  Benyon- 
Winsor  administered  for  the  purpose ;  and  to 
have,  if  and  so  far  as  the  case  might  require, 
the  trusts  of  the  will  of  John  Dunn,  so  far  as 
they  related  to  the  5000J.  and  any  property  of 
■which  Tapson  and  Benyon-Winsor  were  trustees 
for  the  plaintiffs,  administered  under  the  direction 
of  the  court. 

The  defendant  Tapson,  in  an  amended  state- 
ment of  defence,  delivered  on  the  24th  Jan.  1884, 
denied  that  the  investment  was  ah  improper  one, 
and  submitted  that  he  and  his  co-trustee  were 
not  guilty  of  wilful  default,  or  of  any  default  at 
all,  m  advancing  the  money  on  the  security  in 
question.  He  alleged  that  he  and  his  co-trustee 
acted  in  making  the  investment  with  all  due  care 
and  prudence,  and  under  the  advice  of  Roy  and 
Cart^wright,  and  upon  the  valuation  of  Paterson 
Kerr  and  Goldring;  that  the  mortgagor  was 
reputed  to  be  an  exceedingly  wealthy  man ;  that 
the  report  stated  the  fair  market  value  of  the 
property  to  be  from  7000J.  to  8000J.;  that  the 
mortgage  was  not,  at  the  date  of  the  investment, 
an  insufficient  security ;  but  that,  even  if  it  were 
fio,  he  submitted  that,  under  the  circumstances,  he 
■was  under  no  liability  to  make  good  any  part  of 
the  loss  occasioned  by  the  insufficiency  of  the 
security.  He  denied  that  such  report  and  valua- 
tion were  made  on  behalf  of  the  mortgagor  alone, 
or  that  they  showed  on  the  face  of  them  that  the 
security  was  not  a  good  and  sn£5cient  one,  but 
submitted  that  they  fully  justified  the  advance. 
He  also  alleged  that  some  time  subsequently  to 
the  investment  the  property  became  depreciated 
in  value  by  the  erection  m  its  vicinity  of  buildings 
of  an  inferior  character ;  that  this  happened  through 
no  fault  or  neglect  of  his,  and  he  was  not  aware  of 
what  had  happened  in  this  respect  until  after  the 
bankruptcy  of  the  mortgagor,  and  he  submitted 
that  he  was  not  answerable  for  any  loss  occasioned 
by  such  depreciation. 

He  further  alleged  that  Catherine  Fry  had,  prior 
to  the  mortgage  investment,  become  a  ■widow; 
that  she  had  a  large  family,  and  was  not  in 
affluent  circumstances,  and  requested  him  and  his 
co-trustee  to  sell  out  the  New  Three  per  Cent. 
Annuities,  and  to  invest  the  proceeds  on  some 
security  -which  would  produce  a  larger  annual 
income  than  was  produced  by  .such  annaities; 
that  he  and  his  co-tmstee  were  willing  to  comply 
■with  such  request  if  they  conld  properly  do  so, 
and  the  property  on  which  the  5000Z.  was  lent  was 
proposea  to  them  as  a  security  by  Roy  and  Cart- 
■wright,  who  negotiated  the  mortgage  and  investi- 
gated and  approved  the  mortgagor's  title;  and 
that  Catherine  Fry,  before  the  .5000?.  was  lent, 
Icnew  what  the  security  was,  and  approved  of  the 


money  being  lent  on  it,  and  in  all  respects  sanc- 
tioned the  mortgage  transaction. 

The  amended  statement  of  defence  of  the 
defendants  the  executors  of  Benyon  -  Winaor 
(delivered  on  the  24th  Jan.  1884)  was  to  the  like 
effect. 

The  action  now  came  on  for  trial. 

Finlay,  Q.C.  and  C.  C.  Macrae,  for  the  plaintiffs, 
cited 

Ingle  v.  Partridge,  Zi  Bear.  411. 

Graliam  Hastings,  Q.C.  and  Heiir;/  R.  Wood- 
house,  for  the  defendant  Tapson,  cited 

Rt  Speight ;  Speight  v.  Qaunt,  48  L.  T.  Eep.  N.  S.  279 ; 


50  lb.  330 ;  22  Ch.  Div.  727  ;  9  App.  C»8.  1 ; 

" "     "  ~       :ner,48L.T.  Eep.  N.  S. 

853i'23'di.Div.  483. 


Be  Oodfrey  ;  Ooiifreyy.  Faulkner, 


W.  Pearson,  Q.C.  and  Sefton  Strickland  for  the 
defendants,  the  executors  of  Benyon-Winsor. 
Finlay,  in  reply,  cited 
Budge  v.  Gutmnovi,  27  L.  T.  Bep.  N.  S.  667 :  L.  B«p. 

7Ch.  App.  719; 
Bopgood  V.  Parkin,  22  L.  T.  Bep.  K.  S.  772 ;  L.B«p. 

ll£q.  74; 
Suttonr.  Wildert,  25  L.  T.  Bep.  N.  S.  292;  L.  Bep. 

12  £o.  373  • 
Bostock  V.  FU)yer,  13  L.  T. Bep.  N.  S.  489 ;  L.  Bep. 
1  Eq.  26. 

Cur.  adc.  vuU. 

Ang.  1. — ^The  following  written  judgment  was 
delivered  by 

Kat,  J. — The  argument  in  this  case  has  raised 
some  very  important  questions  as  to  the  duties  of 
trustees  investing  money  on  mortgage.  There 
were  here  two  trustees  who  had  a  sum  of  5000i., 
which  they  were  desirous  of  so  investing.  Such 
an  investment  was  entirely  ■vrithin  their  powers, 
and  they  seem  to  have  been  actuated  by  a  ■wish 
to  increase,  if  they  conld  do  so,  the  income  of  the 
tenant  for  life.  Accordingly  they  sold  out  the 
fund,  which  was  in  Consols,  and  invested  it  on 
mortgage  under  the  circumstances  which  I  will 
proceed  to  describe.  The  trustees  employed  a 
firm  of  experienced  solicitors,  and  one  of  these 
gentlemen,  in  the  month  of  August  1875,  wrote  to 
each  of  the  trustees  thus  :  [His  Lordship  read 
the  letter,  and  continued :]  Inclosed  in  each  of 
these  letters  was  an  extract  from  a  communication 

?reviously  -made  to  the  solicitors  by  a  Mr. 
'aterson  Kerr,  who,  it  seems,  carried  on  business 
as  a  surveyor,  land  agent,  and  auctioneer  in 
Moorgate-street,  London,  under  the  style  of 
Messrs.  Paterson  Kerr  and  Goldring.  The 
extract  ran  thus :  [His  Lordship  read  it,  and 
continued:]  Mr.  Tapson,  one  of  the  trustees, 
wrote  in  answer  on  the  20th  Aug.  thus :  [His 
Lordship  read  the  letter,  and  continued:]  On 
the  same  day  the  solicitors  replied  that  they  had 
arranged  that  the  borrower  should  take  the 
money  for  five  years  certain;  artd  on  the  24th 
Sept.  Mr.  Winsor  wrote  to  Mr.  Tajjson,  "  After 
much  looking  about,  Messrs.  Roy  and  Cartwright 
have  succeeded  in  obtaining  a  mortgage  for  Mrs. 
Pry's  money,  to  the  material  augmentation  of 
that  lady's  income.  I  believe  you  know  the  par- 
ticulars, but  I  trouble  you  with  a  line  to  mention 
that  I  quite  approve  of  the  matter,  and  that  I 
think  the  affair  '  all  right '  in  every  particular." 
The  effect  of  this  correspondence,  so  far  as  Mr. 
Tapson  is  concerned,  is  to  make  him  liable  for 
everything  done  by  his  co-trustee,  Mr.  Winsor, 
under  the  authority  so  delegated  to  him.  The 
original  letter  from  Kerr,  from  which  the  extract 
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sent  to  each  of  the  trustees  tras  taken,  ivaa 
addressed  to  the  firm  of  solicitors  on  behalf  of  the 
owner  of  the  proposed  security,  a  gentleman 
named  Campbell.  The  letter  has  been  lost.  On 
or  after  the  20th  Aug.  1875  the  writer,  Mr.  Pater- 
son  Kerr,  was  verbally  instructed  by  Mr.  Cart- 
wright,  one  of  the  solicitors  of  the  trustees,  to 
make  a  report  as  to  the  Talne  of  this  property. 
Whether  he  went  down  to  Liverpool  for  that  pur- 
pose is  not  proved ;  bnt  on  the  2oth  Aug.  he  made 
a  report  in  writing,  which  is  also  lost,  but  a  copy 
of  it,  'which  has  been  put  in  evidence,  runs  thns : 
[His  Lordship  read  the  first  report,  and  con- 
tinned:]  This  report  was  shown  by  Mr.  Cartwright 
to  Mr.  Winsor,  one  of  the  trustees,  on  the  ^th 
Aug.,  and  from  a  receipt  dated  the  30th  Sept.  it 
appears  the  tmatee's  solicitors  paid  Mr.  Kerr  751. 
for  his  charges.  The  ordinary  fee  for  such  a 
report  in  Liverpool  wonld  be  about  ten  guineas. 
The  75i.  was  Kerr's  commission  for  obtaining  the 
loan.  This  was  afterwards  repaid  by  the  mort- 
gagor. The  mortgage  was  completed  on  the  S^th 
Sept.  1875.  The  deed  stipnlated  that  npon 
punctual  payment  of  interest  the  principal  should 
not  be  called  in  for  five  years.  Kerr  has  since 
died,  and  Winsor  also,  and  I  am  deprived  of  the 
advantage  of  their  evidence.  The  interest  on  the 
mortgage  seems  to  have  been  regularly  paid 
daring  five  years  from  the  date  of  the  security. 
Campbell,  the  mortgagor,  was  made  bankrupt 
some  time  before  I&aj  1879.  Subsequently,  the 
payments  became  irregular.  The  property  fell 
vacant ;  no  interest  whatever  has  been  paid  since 
Oct.  1£^.  In  the  meantime,  on  the  29th  May 
1879,  after  the  bankruptcy  of  Campbell,  Mr. 
Kerr  made  another  report  concerning  the  pro- 
perty, which  runs  thns :  [His  Lordship  read 
the  second  report,  and  continued:]  Since  the 
transaction  of  the  mortgage  the  property 
immediately  adjoining  this  has  been  built 
over  with  onUdings  of  a  small  class,  the  back 
windows  of  which  overlook  this  property.  Owing 
chiefly  to  this  circumstance,  and  partly  also,  but 
in  a  much  less  degree,  to  the  depression  of  trade 
in  Liverpool,  the  valne  of  this  property  has  very 
much  decreased,  and  it  is  now  worth,  as  Mr. 
Kerr's  report,  which  I  have  referred  to,  shows, 
considerably  less  than  in  1875.  Esperieticed 
Liverpool  surveyors  place  its  present  value  at 
from  3500Z.  to  37001.,  and  Mr.  Bonlt,  an  estate 
agent  who  was  called  on  behalf  of  the  defendants, 
states  its  value  to  be  from  3000Z.  to  3500Z.  The 
evidence  on  both  sides  is  practically  the  same  on 
this  point.  As  to  its  value  in  1875,  there  is  more 
difference  of  opinion.  Mr.  Sherlock,  an  architect 
and  surveyor  of  thirty-five  years'  experience  in 
Liverpool,  says  that  its  utmost  value  in  1875  was 
50001. ;  that  a  street  had  been  projected  by  Lord 
Sefton's  agents  to  come  down  to  this  neighbour- 
hood, and  had  actually  been  begnn  rather  more 
tliAn  a  quarter  of  a  mile  away,  and  that  building 
scheme  has  been  carried  out  since  the  year  1876. 
Mr.  Whiteman,  another  Liverpool  architect  and 
surveyor  of  great  experience,  places  the  value  of 
the  house  in  1875  at  the  sum  of  4659Z.  Mr.  Her- 
mann, a  witness  for  the  defendants,  estimates 
the  value  in  1875  at  6700L,  but  he  says  45002. 
vrould  have  been  an  outside  sum  for  trustees  to 
advance  npon  mortgage  of  it,  and  that  he  should 
have  anticipated  the  depreciation  which  has  taken 
place.  Mr.  Boult,  who  is,  as  I  have  said,  an 
estate  agent  at  Liverpool,  and  was  called  by  the 


I  defendants,  says  that  the  property  was  sold  to 
Campbell  in  1868  for  60001.  -,    that   before  1873 
he  added  some   large   rooms  to  the  house  and 
very  much  altered  the  character  of  the  place; 
bnt  that  in  1873  he  advised  him  that  he  would 
not  be  likely  to  get  more  than  85002.  for  it ;  and 
that  the  value  diminished  between  that  time  and 
1875.     This  witness   agrees,  in  the  main,  with 
Kerr's  report  in   1875,  though  he   says   it  is  a 
little  high  flown,  but,  be  adds,  it  was  a  pro- 
perty which   did   not,  to  his  mind,  recommend 
Itself  as  a  sepurity  for  trust  money ;   it  was  too 
expensive  a  house  for  most  people,  and  was  not 
easy  to  let  or  sell ;   it  might  have  been  a  good 
security  for  4000Z.  or  45002. ;   but,  being  cross- 
examined,  he  says  the  mortgagees'  attention  should 
have  been  called  to  the  probability  of  the  adjoining 
land  being  bnilt  upon,  and,  taking  that  into  con- 
sideration, he  should  not  have  lent  money  on  it  at 
all.    There  is  no  substantial  dispute  among  the  wit- 
nesses that  the  loan  was  an  extremely  improvident 
one  for  trustees  to  make.   The  facts  show  strongly 
the  wisdom  of  the  general  rule   that  not  mpre 
than  one-half  the  estimated  value  should  be  lent 
by  trustees  upon  house  property.    No  prudent 
man  reading  Mr.  Kerr's  report  of  1875  would 
have  put  the  valne  of  the  property  as  a  security 
for  trust  money  higher  than  70002.,  and  to  lend 
50002.  upon  it  was  obviously  rashly  to  disregard 
the  ordinary  rule.    But  the  most  incautious  act 
was  to  employ  Mr.  Kerr  to  value  for  the  mort- 
gagees, and  to  accept   his  report  as   sufficient 
evidence  of  value.    He  was  a  London  surveyor, 
not  shown  to  have  any  of  that  local  knowled^ 
which  was  so  important  in  this  case,  and  his 
employment    was   inexpedient   for   that    reason: 
(Budge  V.  Giimmow,  27  L.  T.  Rep.  N.  S.  667 ;  L.  Hep. 
7  Ch.  App.  722.)    He  was  employed  by  the  mort- 
gagor to  find  a  lender.    He  was  interested  in 
doing  so.    His  commission  of  752.  depended  on 
his  success.    He  had  written  recommending  the 
property  in    terms  which    read   more    like  the 
language  of  an  auctioneer  puffing  what  he  had  to 
sell  than  of  a  man  exorcising  a  calm  judgment 
upon  its  value  as  a  security  for  a  loan  of  trust 
money;  and  solicitors  of  experience  who  have 
been  called  on  the  part  of  the  defendants  have 
all   confirmed  my  impression  that   no    prudent 
lender,  whether  a  trustee  or  not,  would  have  been 
satisfied  with  his  valuation  under  such  circum- 
stances.    But  then  it  has  been  argued  that,  sup- 
posing his  valuation  to  be  excessive  and  that  it 
was  improper  to  act  upon  any  valuation  by  him, 
the  trustees   employed  competent  solicitors,  who 
instructed  Mr.  Kerr,  and  that  this  completely 
absolves  them,  and  I  have  been  pressed  with  the 
authority  of  Speight  v.  Gaunt  (.50  L.  T.  Rep.  N.  S. 
330 ;  9  App.  Cas.  1),  and  other  cases,  as  deciding 
the  question  in  their  favour.    Sp&tght  v.  Oaunt 
did  not  lay  down  any  new  rule,  but  only  illus- 
trated a  very  old  one,  viz.,  that  trustees  acting 
according  to  the  ordinary  course  of  business,  and 
employing  agents  as   prudent  men  of  business 
would  do  on  their  own  behalf,  are  not  liable  for 
the  default  of  an  agent  so  employed.    But  an 
obvious  limitation  of  that  rule  is,  that  the  agent 
must  not  be  emplOTed  out  of  the  ordinary  scope 
of  his  business.    If  a  trustee  employs  an  agent 
to  do  that  which  is  not  the  ordinary  business  of 
such  an  agent,  and  he  performs  that  unusual  duty 
improperly,  and  loss  is  thereby  occasioned,  the 
trustee  would  not  be  exonerated.    Suppose,  for 
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example,  that  in  selling  trust  property  or 
changing  an  investment,  trustees  were  to  allow 
the  trust  ftmd  to  pass  into  the  hands  of  their 
solicitors,  and  that  it  was  lost  in  consequence, 
they  would  be  liable.  I  take  that  illustration 
because  I  am  afraid  it  not  unfrequently  happens 
that  trustees  do  allow  trust  fun^  to  be  in  their 
solicitors'  hands  without  sufficient  reason.  It 
would  be  no  excuse  to  say,  as  one  of  the  wit- 
nesses said  in  this  case,  solicitors  often  do  so. 
The  question  is  not  what  they  often  do,  but  what 
is  properly  within  the  scope  of  their  employment  as 
solicitors.  Suppose  in  Speight  v.  Gaunt  the  trustee 
had  exercised  no  discretion  as  to  the  choice  of  a 
broker,  but  had  left  that  to  his  solicitor,  who  had 
employed  a  man  known  to  them  to  bo  untrust- 
worthy, would  the  trustee  have  been  exonerated  ? 
In  my  opinion  clearly  not,  because  he  would  have 
delegated  to  his  solicitors  that  which  was  not 
properly  the  business  of  the  solicitors,  but  a 
matter  as  to  which  his  own  judgment  should 
have  been  exercised.  Now,  is  it  part  of  the  ordi- 
nary business  of  a  solicitor  to  choose  a  valuer  for 
trustees  intending  to  invest  trust  money  on  mort- 
^ge?  To  take  Lord  Hardwicke's  words,  in 
jfe»  parte  Belchier  (Amb.  218),  is  that  a  case 
"  where  trustees  act  by  other  hands  either  from 
necessity  or  conformable  to  the  common  usage 
of  mauKind."  I  should  suppose  not.  But  the 
matter  is  not  left  in  any  doubt.  Some  eminent 
solicitors  have  been  called  on  behalf  of  the  defen- 
dants, and  they  all  agree  that  this  is  not  the 
solicitor's  business,  but  that  if  asked  to  name  a 
valuer  the  ordinary  course  is  to  submit  a  name  or 
names  to  the  trustees,  and  to  tell  them  everything 
which  the  solicitor  knows  to  guide  their  choice, 
but  to  leave  the  choice  to  them.  If,  therefore, 
this  unfortunate  investment  is  owing,  as  I  cannot 
help  thinking  is  the  case,  to  the  employment  of  a 
valuer  whom  no  prudent  person  would  have 
employed,  I  cannot  nold  the  trustees  exonerated, 
because  such  valuer  was  appointed,  not  by  them, 
but  by  their  solicitors,  if  the  fact  were  so.  It  has 
been  necessary  to  consider  this  question  partly 
because  the  defence  was  mainly  rested  upon  it, 
but  also  for  another  reason.  Watching  the  evi- 
dence as  it  was  given,  I  observed  that  no  attempt 
was  made  in  the  first  instance  to  show  that  the 
trustees  knew  that  the  valuer  employed  was  the 
same  person  who  had  written  the  letter,  an 
extract  from  which  had  been  sent  to  them.  His 
name  does  not  appear  in  that  extract  nor  in  the 
letters  accompanying  it.  But  Mr.  Cartwright 
was  recalled  by  the  plaintiffs,  and  then  said  that 
he  had  no  doubt  he  communicated  that  fact  to  Mr. 
Winsor.  I  cannot  by  reason  of  his  death  have 
Mr.  Winsor's  testimony  on  this  point.  However, 
it  would  certainly  be  "Mr.  Cart  Wright's  duty  to 
make  this  statement,  and  I  cannot,  in  the  face  of 
his  evidence,  assume  that  it  was  not  made. 
Unfortunately  he  does  not  say  or  suggest  that  he 
cautioned  Mr.  Winsor  against  employing  Mr. 
Kerr,  or  that  he  suggested  the  employment  of 
a  local  agent.  The  impression  I  derive  from  the 
evidence  is  that  Mr.  Cartwright,  who  had  known 
Kerr  previously,  suggested  his  employment  to 
Mr.  Winsor,  and  that  this  imprudent  suggestion 
was  imprudently  assented  to.  If  Mr.  Cartwright 
was  to  blame  in  doing  this,  so  also  was  Mr. 
Winsor,  and  no  attempt  to  throw  blame  on  one 
would  exonerate  the  other.  If  I  am  to  deal  with 
the  case  on  the  footing  that   these  facts  were 


known  to  Mr.  Winsor  the  case  against  tlie 
trustees  is  more  direct,  if  not  stronger ;  and  no 
advice  of  their  solicitors  would  relieve  them  from 
the  consequences  of  knowing  and  employing  an 
improper  y:aluer.  I  am  most  reluctant  to  visit 
trustees  acting  bond  fide  with  the  consequences  of 
a  want  of  due  caution,  but  I  cannot  avoid  the 
conclusion  that  the  trust  fund  has  been 
diminished,  if  not  lost,  by  their  fault.  They 
neglected  the  rule  of  not  lending  more  than  half 
the  value  on  house  property.  They  most  in- 
cautiously employed  the  mortgagor's  aeent,  who 
had  been  puffing  the  proposed  security,  and  was 
interested  to  obtain  the  loan  to  value  on  their 
behalf,  and  they  accepted  his  valuation  withont 
attempting  to  check  it,  and  this,  although  he  was 
a  London  surveyor,  and  it  was  most  important  to 
obtain  the  opinion  of  some  experienced  losal 
surveyor  as  to  property  of  this  kind.  I  regret  to 
be  obliged  to  declare  that  they  are  jointly  and 
severally  liable  to  replace  the  50001.  with  interest 
at  4  per  cent,  from  the  time  of  the  Icon,  a^inst 
which  interest  must  be  set  off  the  sums  paid  to 
the  tenant  for  life.  There  must  be  an  order  upon 
the  surviving  trustee  and  the  executors  of  the 
deceased  to  pay  the  amount  within  three  months. 
If  the  executors  of  Mr.  AVinsor  do  not  admit 
assets  there  mupt  be  the  usual  creditor's  decree 
against  them,  and  the  defendants  must  pay  the 
costs  of  the  action.  Of  course,  upon  such  jiay- 
ment  being  made  the  defendants  will  be  entitled 
to  the  mortgage. 

Solicitors    ^or    the    plaintiffs,    VaUanee  and 
Vallance. 

Solicitor   for    the    defendant    Tapson,   Joseph 
Pearce. 

Solicitors  for  the  other  defendants,  Boij  and 
Carticrif/ht. 


Wednesday,  June  11. 
(Before  Chitti',  J.) 

FrSSELL  V.  DOWDISG.  (a) 

Practice  —  Revivor  for  purpose  of  appealing— _ 
Expiration  of  time  for  appealing  —  Rules  of 
Supreme  Court  1883,  Order  XTII.,  r.  4. 

Sy  a  marriage  settlement  tlie  wife's  property  was 
vested  in  trustees  upon  trust  for  herself  for  life, 
and  ill  default  of  issm  (which  happened)  npon 
tnist  in  case  her  hushand  survived  her  for  swh 
of  her  own  blood  and  landred,  and  iiisuchtharet 
as  she  should  hy  u-ill  appoint,  and  subject  fherdo 
in  trust  for  her  next  of  kin  according  to  ine 
statutes  for  the  distribution  of  intestates'  eslaiel, 
as  if  she  had  died  intestate  and  iciihout  hatiHg 
been  married.  The  marriage  teas  dissolved^ 
a  dea-ee  of  the  Divorce  Court,  and  in  July  ISp 
Lord  Eo7nilly  nnade  a  decree  in  a  suit  4 J  ">* 
wife  against  the  trustees  of  the  settlement  and 
her  fonner  husband,  declaring  that  in  the  event* 
which  had  liappened  she  was  absolutely  etUdlM 
to  the  property  comjn-iscd  in  the  «*'"*"'*"'•;!* 
pursuance  ofthedecree  the  tchoU  oftheproperty 
then  siibject  to  the  trusts  of  the  settUtnentmt 
transfer-red  to  tlie  wife.  The  wife  died  i»  lool- 
Jiaving,  fci/  her  will  dated  in  1877,  disposed  oj 
this  property  in  favour  of  certain  persons,  some 
of  whom  were  not  her  ncvi  of  kin,  and  leaving  Mr 

former  husband  surviving. 

(i)  Beported  by  G.  WiLBT  KJSQ,  Esq.,  aurttoteMlrUw. 
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Held,  that  the  next  of  kin  were  not  entitled  to  revive 

the  suit  for  the  mere  purpose  of  aj^pealing  against 

the  decree  of  Lord  RotniUtf. 
Bt  a  settlement  dated  the  30th  April  1858,  and 
made  on  the  marriage  of  the  plaintiff,  then  Miss 
M.  M.  Fussell,  and  Pierre  Philippe  Eugene  Count 
de  Gendre,  certain  property  uelonging  to  the 
plaintiff  was  vested  in  trustees  upon  trust  to 
pay  the  income  to  the  plaintiff  daring  her  life  and 
in  defanlt  of  issue 

In  trust  for  tha  said  M.  M.  Fasaell,  her  executors, 
•dmuiistrktora,  and  assipis,  in  case  she  shall  anrTive 
the  said  Fierrs  Philippe  Count  de  Qendre,  bat  if  she 
ih^  die  in  his  lifetime  then  in  tmst  from  and  after  her 
decease,  and  snch  failure  of  isane  as  aforesaid  to  pay  the 
annual  inoome  of  the  whole  capital  trust  {and,  or  so 
much  thereof  as  shall  not  become  abeointely  vested  or 
diaj^oaed  of  as  last  aforesaid  to  the  said  Fierrs  Philippe 
Count  de  Gendre  or  hia  assirna  for  the  then  residue  of 
Us  life,  and  subject  thereto  ahall  atand  possesasd  of  the 
same  fund  in  trust  for  such  peraon  or  persons  as  is  or 
ate  or  shall  be  of  her  own  blood  or  kindred,  and  in  auch 
aharea  and  proportiona  as  the  said  M.  M.  Fuasall  by  her 
last  will  and  testament  in  writing  or  any  oodioil  or 
oodicila  thereto,  or  any  writing  or  writings  in  the  nature 
of  her  last  will  and  testament,  or  a  codicil  or  oodioils 
thereto  to  be  reapectiTely  executed  by  her  according  to 
the  law  of  ISngland  ahall,  notwithstanding  her  coverture, 
dittct  or  appoint,  and  in  defanlt  of  Fuch  direction  or 
^pcHntment,  and  so  far  aa  any  such,  if  incomplete,  shall 
not  extend  in  trust  for  such  person  or  persona  aa  under 
the  atatutea  for  diatribntion  of  the  residuary  personal 
estates  of  persons  dying  intestate  would  have  been 
entitled  to  her  residuary  personal  estate  at  her  decease 
in  oaae  ahe  had  died  witnout  ha-ring  been  married  and 
inteatate,  and  in  auoh  shares  aa  euoa  persons,  if  more 
than  one,  would  be  entitled  thereto  under  the  same 
atatataa  aa  tenants  in  common. 

There  was  no  issue  of  the  marriage,  and  on  the 
7th  Kov.  1871  the  plaintiff  obtained  a  final  decree 
for  the  dissolution  of  her  marriage  with  the 
Count  de  Gendre.  Shortly  afterwards  the  plain- 
tiff filed  the  bill  in  this  suit  in  her  maiden  name 
against  the  trustees  of  the  settlement,  and  the 
Count  de  Gendre  to  have  it  declared  that  she 
was  entitled  to  the  whole  of  the  property  subject 
to  the  settlement,  and  that  the  trustees  might  be 
decreed  to  transfer  the  same  to  her.  The  Count 
de  Gendre  disclaimed  all  interest  in  the  trust 
property,  and  on  the  12th  July  1872  a  decree 
was  made  by  Lord  Eomilly  declaring  that  the 
plaintiff  was  absolutely  entitled  to  the  property- 
bomprised  in  the  settlement:  (see  FutseU  v. 
Bowding,  27  L.  T.  Kep.  N.  S.  406;  L.  Bep.  14  Eq. 

In  pursuance  of  this  decree  the  surviving 
trustee  of  the  settlement  transferred  to  the 
plaintiff  the  whole  of  the  property  then  remaining, 
subject  to  the  trusts  of  the  settlement. 

The  plaintiff  died  in  Dec.  1881,  and  made  her 
will  in  Jan.  1877,  whereby  she  gave  certain  legacies 
and  annuities  in  favour  of  persons,  some  of  whom 
were  not  her  next  of  kin,  and  bequeathed  the 
residue  of  her  estate  to  the  London  Diocesan 
Some  Mission. 

Shortly  after  the  death  of  Mrs.  Fussell  an 
action  to  administer  her  estate  was  commenced, 
under  which  the  portion  representing  pure  per- 
sonalty, to  which  the  charitable  legatees  were 
entitled,  was  handed  over  to  them,  and  a  sufficient 
amount  of  real  and  personal  estate  was  set  aside 
to  provide  for  the  legacies  and  annuities,  none  of 
■which  had  up  to  March  1884  been  paid. 

In  March  1884  an  application  was  made  to  the 
Court  of  Appeal  on  behalf  of  Mrs.  Kent,  the  sole 
next  of  kin  of  Mrs.  Fussell,  for  leave  to  appeal 


against  the  decree  in  Fussell  v.  Dowding.  The 
Count  de  Gendre,  the  surviving  trustee  of  the 
settlement,  and  the  executor  of  Mrs.  Fussell's 
will,  were  served  with  notice  of  the  application. 
Upon  the  application  coming  on  to  be  neard,  the 
Court  of  Appeal  directed  it  to  stand  over  in  order 
to  enable  the  applicant,  Mrs.  Kent,  to  make  such 
application  as  she  might  be  advised  to  revive  the 
suit  of  Fussell  V.  Dowding. 

This  was  a  motion  on  behalf  of  Mrs.  Kent,  that, 
in  default  of  the  le^al  personal  representative  of 
Mrs.  Fussell  obtaining  an  order  to  revive  the  suit 
of  Fussell  v.  Bowding,  or  carry  on  proceedings 
therein  within  one  week  from  the  date  of  the  order 
to  be  made  on  that  application,  the  said  suit  might 
stand  revived  from  the  date  of  making  that  appli- 
cation without  further  order,  and  that  proceedings 
therein  migfct  be  carried  on  between  the  legal 
personal  representative  of  the  plaintiff  and  the 
defendants,  the  surviving  trustee  of  the  settle- 
ment and  the  Count  de  Gendre,  as  the  same  might 
have  been  carried  on  between  the  plaintiff  and 
the  said  defendants. 

Grosvenor  Woods,  for  the  applicant,  contended 
that  the  trustee  did  not  represent  the  next  of  kin, 
who  at  the  date  of  the  decree  were  an  unascer- 
tainable  class.    He  referred  to 

Curtis  v.  Sheffield.  46  L.  T.  Bep.  N.  S.  80, 177  j  20 

Ch.  Div.  898 ;  21  Ch.  Div.  1 ; 
Bardell  r.  Fearon,  24  Ch.  Div.  126. 

Maena-^Men,  Q.C.  and  Northmore  Lawrence,  for 
the  surviving  trustee  of  the  settlement,  argued 
that  revivor  was  not    allowed    merely  for  the 

Eurpose  of  appealing  against  a  decree  which  had 
een  fully  woi-kod  out,  particularly  when  the  time 
limited  for  appealing  had  long  since  expired. 

Bomer,  Q.C.  and  B.  B.  Rogers  for  the  legal 
personal  representative  of  the  plaintiff. 

Grosvenor  Woods  in  reply. 

Chittt,  J. — ^This  is  an  application  for  an  order 
to  carry  on  the  proceedings  in  the  suit  of  Fussell 
V.  Dowding.  The  position  of  the  applicant  is 
this :  She  alleges,  and  I  understand  has  given 
primd  facie  proof,  that  she  is  one  of  the  next  of 
kin  of  Mrs.  Fussell.  Mrs.  Fussell  instituted  a 
suit  in  1872,  and  in  July  of  that  year  a  judgment 
was  made  which  was  final  on  the  face  of  it.  It 
was  a  declaration  that  she  was  entitled  absolutely 
to  the  whole  of  the  property  comprised  in  her 
marriage  settlement,  and  that  was  followed  by  a 
direction  that  the  trustees  should  transfer  the  pro- 
perty over  to  her.  It  is  not  for  me  to  sav  whether 
that  decree  was  right  or  Mrrong.  I  think  I  ought 
to  assnme  that  it  was  right.  Mrs.  Fussell  had 
obtained  a  final  decree  of  divorce  from  her 
husband,  and  she  contended  that,  on  the  true  con- 
struction of  the  settlement,  the  dissolution  of  the 
marriage  was  equivalent  to  death,  and  Lord 
Bomilly  so  decided,  and  consequently  he  held 
that  she  was  entitled  to  the  fund  absolutely  under 
the  trusts  of  the  settlement,  on  the  footing  that 
she  survived  her  husband.  If  she  had  died  in 
her  husband's  lifetime,  which  she  did  in  fact,  as  it 
afterwards  turned  out,  the  funds  would  have  been 
held  not  for  her  absolutely,  but  in  trust  for  such 
persons  aa  should  be  of  her  own  kindred,  in 
whose  favour  she  might  make  an  appointment, 
and  in  default  to  such  persons  as  would  be 
entitled  under  the  Statute  of  Distributions  in 
case    she    had    died    intestate    and    unmarried 
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The  decree,  as  I  have  Eaid,  was  final,  and  there 
has  been  no  objection  brought  forward  as  to  the 
suit  having  been  improperly  constituted  at  the 
time  the  decree  was  made,  or  as  to  the  snit 
having  been  improperly  conducted.  The  circum- 
stances were  such  that  it  was  impossible  to  make 
her  next  of  kin  parties,  because,  she  being  alive, 
her  next  of  kin  nnder  the  statute  of  Distri- 
bations  were  necessarily  an  nnascertained  class. 
If  a  decision  is  wanted,  I  refer  to  the  case  of 
Gloives  V.  HiUi'ard  (4  Ch.  Div.  413),  for  the  par- 
pose  of  showing  that  persons  in  that  situation 
could  neither  have  maintained  a  snit  themselves, 
nor  would  they  have  been  necessary  or  proper 
parties  to  any  soit  that  might  have  been  insti- 
tuted by  anyone  else.  Ex  necettitate  rei,  they 
being  an  nnascertained  class,  and  a  class  that 
could  not  be  represented  by  an  individual  member 
of  it  at  the  time,  they  were,  according  to  the  law 
of  the  court,  not  depending  on  any  statutes,  but, 
from  the  very  necessity  of  the  case,  represented 
by  the  trustees.  And  the  trustees  in  the  suit  did 
their  duty,  contested  the  case,  and,  notwith- 
standing their  argument,  the  decree,  which  I  have 
already  referred  to,  was  made.  At  the  time  when 
that  decree  was  made  the  time  for  appealing  was 
five  years,  and  Mrs.  Fussell  has  lived  and  died  in 
the  belief,  which  she  was  justified  in  entertaining, 
that  that  decree  was  final,  and  that  the  property 
which  had  thus  been  adjudged  to  belong  to  her 
did  belong  to  her,  and  that  it  could  not  be  taken 
away  from  her.  Under  those  circumstances  she 
made  her  will  about  five  years  after  the  date 
when  the  decree  was  made,  and  under  that  wUl 
the  present  applicant  takes  an  interest.  Nothing 
whatever  remains  to  be  done  under  the  decree. 
Now  the  applicant  avowedly  asks  for  an  order  to 
revive  simply  for  the  purpose  of  appealing.  When 
I  sajr  "revive"  I  mean  to  carry  on  the  pro- 
ceedmgs.  The  rule  nnder  which  the  present 
application  is  necessarily  made  is  rule  4  of 
Order  17;  and,  passing  by  the  introductory 
matter,  I  refer  to  the  rule  for  the  purpose  of 
reading  these  words,  only  "where  it  becomes 
necessary  or  desirable  that  any  person  not  already 
a  party  should  be  made  a  party,  or  that  any 
person  already  a  party  should  be  made  a  party  in 
another  capacity."  It  seems  to  me  that  it  has 
been  held  previously  that  the  court  has  a  dis- 
cretion in  making  the  order,  and  the  applicant  is 
bound  to  show  that  it  is  either  "  necessary  or  desir- 
able "  for  the  purpose  of  working  out  tne  decree. 
In  this  case  the  decree  admittedly  has  been 
worked  out,  and  the  transfer  of  the  funds  was 
made  years  ago.  The  only  object  therefore 
is  that  there  may  bo  an  appeal  from  the  decree. 
It  appears  to  me  that,  having  regard  to  the  obser- 
.  vations  which  fell  from  the  late  Master  of  the 
Bolls  in  Curtia  v.  Sheffield  {ubi  sup.),  the  right 
principle  for  the  court  to  act  upon  in  cases  of  this 
kind,  where  the  only  object  of  a  party  asking  for 
an  order  is  to  appeal,  is  that  where  there  are  no 
special  circumstances  in  the  case,  where,  for 
instance,  there  is  no  suggestion  of  collusion  or 
fraud,  or  the  like — where  there  is  no  irregularity, 
such  as  in  the  case  of  Wolmaley  v.  Foxhall 
(1  De  G.  J.  &  S.  4.51),  where  the  decree  had 
erroneously  dealt  with  future  rights — that  the 
right  rule  to  observe  would  be  this;  that  snch 
an  order  should  not  be  made  after  the  expiration 
of  the  time  which  is  limited  for  an  appeal,  now 
one  year.    It  is  not  necessary  for  me  to  go  so 


far  as  that  in  the  case  which  I  am  dealing  with, 
because  a  period  of  something  like  twelve  years 
has  elapsed  since  that  decree  was  made.  I  think 
that  the  application  ought  not  to  succeed,  that  it 
certainlv  is  not  "  necessary,"  nor  in  my  opinion 
"  desirable,"  that  such  an  order  should  be  made. 
It  is  for  the  benefit  of  all  suitors  that  they  shonld 
be  able  to  act  on  a  judgment  which,  on  the  iace 
of  it,  is  final,  after  the  time  has  elapsed  for  the 
bringing  of  any  appeal,  and  I  think  they  are 
entitled  so  to  act  and  treat  that  judgment  as  final 
unless  there  are  special  circumstances,  which  I 
am  quite  clear  there  are  not  in  this  case.  It  is 
said  by  Mr.  Grosvenor  Wood.s  that  there  is  a 
hardship  in  the  case,  because  thp  next  of  kin  were 
not  before  the  court,  but  they  were  before  the 
court  in  the  only  way  in  which  they  could,  be. 
They  were  represented  by  the  trustees,  and  tbo 
trustees  did  their  duty  to  them.  I  think  I  should 
be  making  a  very  evil  precedent,  one  that  would 
be  most  injurious  to  suitors,  particularly  having 
regard  to  the  amended  practice  under  which  the 
court  can  appoint  parties  to  represent  other 
persons  in  a  suit,  if  I  were  to  say  that  the  fact 
alone  that  they  were  not  actual  parties,  hut  only 
represented,  is  a  ground  for  makmg  such  an  order 
as  is  asked  for.  I  hold  that  the  application  fails, 
and  mnst  be  refused  with  the  usual  consequence. 
Solicitors:  Robinson,  Preston,  and  Stow,  Gv»- 
cotle,  WadJMm,  and  Daw. 


QUEEN'S  BENCH  DIVISION. 

Thursday,  June  12. 

(Before  M.\TnEW  and  Dat,  JJ.) 

Beg.  r.  Fletches  and  othebs.  (a) 

Bastardy — Issve  of  summons — "  Such  justice  of 
the  peace  shalUhercHpon  issue  his  sum,mom"~ 
The  Bastardy  Lairs  Amendment  Act  1872 
(35  $■  36  Vict.  e.  66),  s.  3. 

By  the  3rd  section  of  the  Bastardy  Laws  Amend- 
ment Ad  1872  (35  ^  36  Vict.  c.  65)  any  tingl* 
wcmian  xcho  may  be  inith  child,  or  who  may  he 
delivered  of  a  bastard  child,  may,  within  the  time 
therein  specified,  maie  applicaiion  to  any  one 
justice  of  the  peace  acting  for  the  petty  sessional 
division  of  the  county,  or  for  the  ciiy,  borough,  or 
place  in  v;hich  she  may  reside,  for  a  summoni  to 
be  served  on  the  man  alleged  by  her  to  be  the 
father  oftlie  child,  "and  such  justice  of  the  peace 
shall  thereupon  issue  his  summons  to  the  perto* 
alleged  to  be  tlie  father  of  such  child  to  appear  al 
a  petty  sessions  to  br  holden  after  the  erpiration 
of  six  days  at  least  for  the  petty  sessiotuddicisiM, 
ciiy,  borough,  or  other  place  in  which  such  Justus 
usually  acts." 

On  the  i6th  Jan.  1884  o  single  icoman  made  oppi»- 
caiion  under  the  said  section  to  a  justice  of  tht 
peace,  who  thereupon  isstted  a  summons  to  tw 
ptUative  father  to  appear  on  (he  1st  Feb.  On  the 
1st  Feb.  the  putative  father,  by  his  solieUor, 
objected  to  the  said  summons  on  the  ground  that 
it  was  not  didy  served,  and  thereupon  ariother 
justice  issued  a  fresh  summons  returnaih  on  ih« 
Ibth  Feb.  Chi  that  date  the  aue  was  heard  o» 
its  merits,  no  objection  being  taken  to  the 
summons,  and  an  order  was  madeontheputaiite 
father  for  the  payment  of  5s.  per  week. 

Held,  on  rule  for  ceiiiorari,  that  the  issuing  of  t»« 

(<i)  Btported  by  J.  Smth,  E«q.,  BarriB»er-»t-L»w. 
Digitized  by  VjOOQIC 


Not.  8,  1884.] 

THE  LAW   TIMES. 

[Vol.  LI.,  N.  S.-335 

Q.B.  Div.] 

Bbg.  v.  Fletceeb  akd  otheks. 

[Q.B.  Div. 

summont  hy  a  justice  of  the  peace  other  than  the 
justice  to  ichom  the  applicnfioii  was  made  was  an 
irregidarity  waived  o>/  the  appearance  of  the 
putative  father  and  his  failing  to  take  tits 
objection  at  petty  sessions,  aiul  not  an  illegaJUy 
nullifying  the  order,  and  that  the  order  was 
there/ore  good. 

This  was  a  rule  nisi  for  a  ■writ  of  certiorari  to  be 
directed  to  justices  of  Worcestershire  command- 
ing them  to  bring  up  a  bastardy  order  made  by 
them  to  be  quasbed  on  the  ground  that  they 
Iiad  no  jurisdiction  to  make  the  said  order. 

The  circumstances  under  which  the  order  was 
made  were  as  follows : — 

On  the  15th  Jan.  1884  the  mother  of  a  bastard 
child  made  an  application  under  the  3rd  section 
of  the  Bastardy  Laws  Amendment  Act  1872  (35 
&  36  Vict.  c.  65)  to  a  justice  of  the  peace  for  the 
«onnty  of  Worcester,  acting  for  the  petty  sessional 
division  in  which  she  resided,  for  a  summons  to 
be  served  on  the  man  alleged  by  her  to  be  the 
father  of  her  child,  and  the  said  justice  thereupon 
issued  bis  summons  to  the  man  so  alleged  to  bo 
the  father  to  appear  at  a  petty  session  to  be 
holden  for  that  petty  sessional  division  of  the 
county  on  the  1st  Feb.  On  that  day  a  solicitor 
aiipeared  at  the  said  petty  session  on  behalf  of 
the  putative  father,  and  took  the  objection  that 
the  summons  had  not  been  duly  served.  This 
objection  was  allowed  by  the  justices,  and  there- 
upon a  justice  for  the  said  county,  who  was  there 
sitting  at  the  said  petty  sessions,  other  than  the 
justice  to  whom  the  mother  had  originally  made 
application  and  who  had  issued  the  original  sum- 
mons, without  any  fresh  application  by  the  mother, 
issued  a  second  summons  returnable  on  the  15th 
feb.  On  that  day  the  case  was  heard  upon  its 
merits,  and,  no  objection  being  taken  to  the 
summons  by  the  solicitor  who  appeared  for  the 
putative  father,  an  order  was  drawn  up  against  the 
putative  father  for  the  payment  of  5«.  a  week 
as  from  the  1st  Feb.  Objection  being  taken  to 
this  order  on  the  ground  that  the  magistrates 
had  no  jurisdiction  to  order  the  payment  to  be 
made  from  the  1st  Feb.,  a  second  order  was 
drawn  up  in  accordance  with  the  facts  ordering 
the  payment  to  be  made  from  the  date  of 
the  order,  and  on  the  face  of  this  order  it 
appeared  that  the  application  of  the  mother  had 
been  heard  by  one  justice,  and  the  summons  on 
"which  the  putative  father  had  appeared  and  the 
order  had  been  made  had  been  issued  by  another. 
The  putative  father  thereupon  obtained  a  rule 
«Mi  calling  upon  the  justices  who  had  made  the 
order  to  show  cause  why  a  writ  of  certiorari 
should  not  be  directed  to  them  commanding  them 
to  bring  up  the  order  so  made  to  be  cjuashed  on 
the  grotmd  that  they  had  no  jurisdiction  to  make 
it  under  the  Bastardy  Laws  Amendment  Act  1872 
<35  &  36  Vict.  c.  65),  ss.  3  and  4. 

The  3rd  and  4th  sections  of  the  Bastardy  Laws 
Amendment  Act  1872  (35  &  36  Vict.  c.  65)  are, 
so  far  as  material,  as  follows : 

3.  Any  single  woman  wbo  mar  be  with  ohild,  or  who 
may  be  delivered  of  t,  bastard  child  after  the  passing  of 
tUa  Act  may  either  before  the  birth  or  at  any  time 
within  twelve  months  from  the  birth  of  inch  ohild,  or 
at  any  time  thereafter,  upon  proof  that  the  man  alleged 
to  be  the  fatiier  <A  mch  cbild  has  within  the  twdve 
months  next  after  the  birth  of  such  child  paid  money 
for  its  maintenanoe,  or  at  any  time  within  the  twelve 
months  next  after  tiie  letnm  to  England  of  the  man  I 


alleged  to  be  the  father  of  snch  ohild,  upon  proof  that 
he  ceased  to  reside  in  England  within  the  twelve  months 
nezt^ter  the  birth  of  eaohehild,  make  application  to  any 
one_  justice  of  the  peace  acting  for  the  petty  seBsional 
division  of  the  conn^,  or  for  the  city,  borongh,  or  place 
in  which  she  may  reside,  for  a  gammons  to  be  served  on 
the  man  allefted  by  her  to  bo  the  father  of  the  ohild,  and 
if  snch  application  be  made  before  the  birth  of  the 
child  the  woman  shall  make  a  deposition  npon  oath 
stating  who  is  the  father  of  snch  child,  and  such  justios 
of  the  peace  shall  therenpon  iasae  his  snmmons  to  the 
person  alleged  to  be  the  father  of  snoh  child  to  appear 
at  a  petty  session  to  be  holden  after  the  expiration  of 
six  days  at  least  for  the  petty  sessional  division,  ci^, 
borough,  or  other  place  in  which  snch  jnstioe  nsoally 
acts. 

4.  After  the  birth  of  snch  bastard  ohild,  on  the 
appearance  of  the  person  so  summoned,  or  on  proof  that 
the  summons  was  duly  served  on  such  person,  or  left  at 
his  last  place  of  abode,  six  days  at  least  Defore  the 
petty  session,  the  justices  in  snch  petty  session  shall 
hear  the  evidenoe  of  snoh  woman  and  inch  other  evidence 
as  she  may  produce,  and  shall  also  hear  any  evidenoe 
tendered  by  or  on  behalf  of  the  person  alleged  to  be  the 
father,  and  if  the  evidence  of  the  mother  be  corroborated 
in  some  material  partionlar  by  other  evidenoe  to  the 
satisfaction  of  the  said  justices,  they  may  adjudge  the 
man  to  be  the  putative  father  of  such  bastard  child,  and 
they  may  also,  if  they  see  fit,  having  regard  to  all 
the  oiroamstances  of  the  case,  proceed  to  make  an  order 
on  the  putative  father  for  tbe  payment  to  the  mother 
of  the  Dastard  ohild,  or  to  any  person  who  may  be 
appointed  to  have  the  custody  of  snoh  ohild,  under  the 
provisions  of  7  &  8  Vict.  o.  101,  of  a  awn  of  money 
weekly  not  exceeding  five  shillings  a  week  for  the  main- 
tenance and  educatioa  of  the  child,  and  of  the  expenses 
incidental  to  the  birth  of  such  child,  and  of  the  funeral 
expenses  of  the  child,  provided  it  has  died  before  the 
making  of  such  order,  and  of  such  costs  as  may  haVe 
been  incurred  in  the  obtaining  of  such  order,  &o. 

Paterson.  for  the  justices,  showed  cause  against 
the  rule. — ^The  objection  that  the  application  of 
the  mother  was  made  to  one  justice,  and  the 
summons  on  which  the  ordtr  was  made  was  issued 
by  another,  has  no  force  to  invalidate  the  order. 
It  might  have  been  a  good  objection,  if  taken  at 
petty  sessions  to  invalidate  the  summons;  but 
the  objection  not  being  taken  then  is  of  no  force 
now,  but  was  waived  by  the  appearance  of  the 
putative  father.  This  case  is  concluded  ))y  Beg. 
V.  Hughes  (40  L.  T.  Rep.  N.  S.  685;  4  Q.  B.  Div. 
614),  which  was  decided  in  1879  by  nine  judges 
against  one,  Kelly,  C.B.  dissenting.  There  a 
police  constable  procured  a  warrant  to  be  illegally 
issued  without  a  written  informaiion  on  oath  for 
the  arrest  of  T.  upon  a  charge  of  assaulting  and 
obstructing  him  in  the  discharge  of  his  duty. 
Upon  such  warrant  T.  was  arrested  and  brought 
before  justices,  and  was  without  objection  tried 
by  them  and  convicted.  The  police  constable  was 
afterwards  indicted  for  perjury  committed  on  the 
said  trial  and  convicted,  and  it  was  held  that  he 
was  rightly  convicted  notwithstanding  that  there 
was  neither  written  information  nor  oath  to  justify 
the  issue  of  the  warrant,  and  that  the  justices 
had  jurisdiction  to  hear  the  charge  though  the 
warrant  on  which  the  accused  was  brought  before 
them  was  illegal.  So  here  the  justices  had  juris- 
diction to  hear  this  case,  the  irregularity  being  of 
much  less  importance.  The  fact  that  that  was  a 
case  of  assault  makes  no  difference.  The  case  of 
Beg.  V.  Fletcher  (24  L.  T.  Rep.  N.  S.  742 ;  L.  Rep.  1 
C.  C.  R.  320),  however,  in  1871,  is  a  bastardy  case. 
It  was  under  7  &  8  Vict.  c.  101,  s.  2,  which  pro- 
vided that  where  application  for  a  bastardy 
summons  is  made  before  the  birth  of  tbe  child, 
the  woman  shall  make  a  deposition  upon  oath, 
and  there  the  prisoner  was  convicted  of  pierjury 
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alleged  to  liave  been  committed  on  the  hearing  of 
a  bMtardy  summons  which  had  been  issued  before 
the  birth  of  the  child,  upon  the  application  for 
which  no  written  deposition  was  made,  but  only  a 
verbal  statement  upon  oath  by  the  woman. 
The  prisoner  appeared  to  the  summons  and 
made  no  objection  to  its  validity  or  to  the 
jurisdiction  of  the  court,  and  it  was  held  that 
the  court  had  jurisdiction  to  hear  the  sum- 
mons, and  that  the  conviction  for  perjury  was 
right.  The  justices  therefore  were  justified  in 
nmking  the  order,  and  the  order  is  good.  He 
also  cited 

Sx  parte  Johmon,  8  L.  T.  Bep.  K.  S.  275 ;  3  B.  &  S. 
947. 

A.  T.  Lawrence  for  the  applicant. 

jr.  Dickens  for  the  putative  father. — The  order  is 
bad,  and  cannot  be  said  to  have  been  waived  by  the 
putative  father,  since  he  never  knew,  and  had  no 
opportunity  of  knowing,  of  the  illegality  of  the 
summona  until  the  first  order  had  been  objected 
to,  and  the  second  .drawn  up.  In  the  ca-^e  of  Reg. 
V.  Fletcher  {uhi  nip.)  the  finding  of  the  court  was 
not  that  the  justices  had  jurisdiction  in  spite  of 
the  statute  having  been  disobeyed,  but  that  the 
statute  had  not  been  disobeyed.  Bovill,  C.J. 
savs » •"  I  thinlc  at  any  rate  an  oral  statement, 
taken  down  in  writing  in  the  usual  way  in  which 
depositions  are  taken,  must  be  sufficient;"  in 
fact,  that  the  woman  did  make  a  deposition  upon 
oath.  The  other  case  cited  {Beg.  x.  Hitghea,  40 
L.  T.  flep.  N.  S.  685 ;  4  Q.  B.  Div.  614)  was  a  case 
of  assault,  and  is  not  an  authority  on  this  point, 
because  it  was  not  a  case  in  which  the  jurisdiction 
of  the  justices  was  founded  on  statute.  In  this 
case  the  statute  had  clearly  not  been  complied 
with,  and  therefore  the  justices  never  had  any 
jurisdiction.  [Mathew,  J. — Did  you  not  waive 
the  non-compliance.]  The  summons  contains  no 
statement  as  to  before  what  justice  the  applica- 
tion was  made,  and  the  putative  father  dm  not, 
and  could  not,  know  of  tne  defect,  and  therefore 
cannot  be  said  to  have  waived  it.  But  it  was  not 
an  irregularity  which  could  be  waived,  but  an 
illegality  which  could  not  in  any  way  be  waived, 
the  condition  precedent  necessary  to  give  the 
justices  jurisdiction  being  absent.  The  case  of 
Beg.  V.  Pickford  (4  L.  T.  Bep.  N.  S.  210 ;  1  B.  &  S. 
77;  30  L.  J.  133,  M.  0.)  is  parallel  to  the  present. 
There  a  single  woman,  having  been  delivered  of 
a  bastard  child,  within  twelve  months  obtained  a 
summons  upon  the  putative  father,  but  he  having 
absconded  it  was  not  served.  More  than  twelve 
months  after  the  birth  the  justice  who  issut^  the 
summons  died ;  and,  the  putative  father  having 
returned,  she  applied  to  another  justice,  and  a 
summons  was  issued  and  served,  and  the  justices 
made  an  order  of  maintenance,  and  it  was  there 
held  that  the  second  justice  had  no  power  under 
7  &  8  Vict.  c.  101,  a.  2,  to  issue  a  summons,  and 
therefore  the  order  was  bad.  Here  the  second 
justice  had  no  power  to  issue  a  summons  under 
the  Act  of  1872,  no  application  having  been  made 
to  him  by  the  mother,  and  therefore  the  order  is 
bad.  [Mathew,  J. — You  were  entitled  to  take 
the  point  before  the  justices,  and  demand  strict 
proof  that  the  summons  was  issued  by  the  justice 
who  heard  the  application,  but  you  omitted  to  do 
so.]  This  is  on  illegality  which  cannot  be  waived 
by  such  an  omission.  Furth'er,  the  mistake 
made  by  the  justices  in  their  first  order  was  a 


mistake  in  ix>int  of  substance,  and  could  not  be 
amended : 

Reg.  T.  ToviUmon,  27  L.  T.  B«p.  N.  S.  541;  L.  B«p. 
8Q.B.12. 

[Mathew,  J. — I  think  not ;  it  did  not  agree 
with  the  actual  facts,  and  was  therefore 
rightly  amended;  but  is  the  hearing  of  the 
application  and  the  issuing  of  the  summons 
by  the  same  justice  essential  to  give  the  justices 
jurisdiction?]  It  is  ;  the  whole  of  the  4th  section 
is  based  on  the  3rd.  [Mathew,  J. — Is  it  not 
rather  based  on  the  appearance  of  the  person 
summoned  ?]  No ;  the  words  are,  "  so  sum- 
moned," I.e.,  in  accordance  with  the  3rd  section. 
[Mathew,  J. — It  does  not  seem  from  the  report 
that  the  putative  father  appeared  in  Beg.  v.  Pfcfc- 
/ortJ.]  The  court  cannot  go  outside  the  order, 
which  is  bad  on  the  face  of  it. 

Mathew,  J.— I  am  of  opinion  that  this  role 
must  be  discharged.     The  learned  counsel  who 
appears  in  support  of  it  has  failed  to  satisfy  me 
that  there  is  any  such  irreg^arity  in  the  order 
he  seeks  to  bring  up  as  to  entitle  him  to  bare  it 
quashed.    The  circumstances  of  the  case  are  very 
simple.      In   the  first  instance  a  summons  'was 
issued  by  a  justice  upon  the  application  of  a  single 
woman,  who  had  been  deliTcred  of  a  bastard 
child,  directed  to  the  man  whom  she  alleged  to  be 
the  father  of  the  child,  calling  upon  him  to  appear 
at  a  petty  session  to  be  holden  on  the  1st  Feb. 
In  the  service  of  this  summons  there  was  some 
irregularity,  and  it  became  necessary  to  issue  a 
second  summons.     A  second  summons  was  there- 
fore issued  by  another  magistrate  for  the  15th 
Feb.,  and  properly  served,  and  to  this  auTmnons 
the    defendant    appeared,  and,  the    case   being 
investigated  upon  the  merits,  the   magistrates 
found  that  the  man  so  summoned  was  the  father 
of  the  child,  and  an  order  was  drawn  up  ordering 
him  to  my  5«.  a  week  for  its  maintenance  from 
the  Ist  Feb.    Objection  was  taken  to  this  order, 
on  the  ground  that  the  payment  ought  not  to 
have  been  ordered  to  commence  from  the  1st 
Feb.,  and  another  order  was  then  drawn  up  in 
accordance  with  the  proceedings  that  had  actually 
taken  place.    From  this  second  order  it  appeared 
that  an  irregularity  had  taken  place  in  the  issue 
of  the  summons,  inasmuch  as  it  had  been  issued 
by  one  justice,  another  having  heard  the  appli- 
cation.    On  these  facts  the  learned  counsel  for 
the  defendant  has  argued  that  the  order  of  the 
justices  is  a  nullity,  and  that  they  had  no  juris- 
diction to  make  it,  since,  in  order  to  give  them 
jurisdiction,  it  is  necessary  that  the  summons 
should  be  issued  by  the  same  justice  who  hears 
the  application.     But  the  learned  counsel  has  not 
convinced  me  that  the  arguments  which  influenced 
the  court  in  the  case  of  Beg.  v.  Hwghet  {ubi  »Kj).)do 
not  apply  here.    There  a  police  constable  procured 
a  warrant  to  be  illegally  issued,  without  a  written 
information  or  oath,  and  it  was  held  that  a  person 
arrested    upon    it  and  brought  before  justices 
and  without  objection   tried  by  them  and  con- 
victed was  rightfirtly  convicted,  notwithstanding 
that  there  was  neither  written  information  nor 
oath  to  justify  the  issue  of  the  warrant,  and  that 
the  justices  hiad  jurisdiction  to  hear  the  charge, 
though  the  warrant  upon  which  the  accused  was 
brought  before  them  was  illegal.    In  that  case 
therefore  the  appearance  of  the  defendant^ 
held  to  be  a  waiver  of  an  imgularity  of  the 
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grossest  kind,  the  man  being  arrested  on  an  illegal 
warrant  under  circumstances  entitling  him  to 
maintain  an  action  for  false  impriscgiment,  and 
yet  being  held  to  be  rightly  convicted.  In  this 
particnlar  case  the  justices  hadjnriBdiction'under 
the  4th  section  of  the  Act  of  1872  on  the  appear- 
ance of  the  person  so  summoned.  Up  to  that 
time  the  diaooedience  complained  of  to  the  letter 
of  the  3rd  section  of  the  Act  was  a  matter  of  sub- 
stance, and  if  the  defendant  had  chosen  to  take 
his  stand  and  insist  upon  that  objection,  the 
magiatrates  would  probaoly  have  felt  themselves 
boaod  to  entertain  it  and  give  weight  to  it,  but 
the  moment  he  appeared  and  proceeded  to  discuss 
the  matter  on  its  merits  with  his  opponent, 
irithont  taking  the  objection  which  was  open  to 
him,  he  waived  that  objection,  and  it  ceased  to 
lie  material.  For  these  reasons,  I  think  that  the 
order  of  the  magistrates  was  right,  and  that  this 
mle  must  be  discharged  with  costs. 

Dat,  J. — I  concur. 

Solicitors  for  the  justices,  Gregory,  Hoxcdiffei, 
and  Co.,  for  W.  H.  Kiixg,  Stourbridge. 

Solicitors  for  the  applicant.  Hunt  and  Son,  for 
ifSltr  Corbet,  Kidderminster. 

Solicitors  for  the  putative  •father,  Kinf/s/ord, 
Dorman,  and  Co. 
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COURT    OF  APPEAL. 

Feb.  27  and  28. 

(Before  Cottox,  Bowen,  and  Fry,  L.JJ.) 

Batlet  v.  Great  Westerx  Bailway  Comfaky.  (a) 

Uigkl  of  way — Pureha»e  by  railway  company — ■ 
General  words  in  oonveyanee— Titer  for  purpoiea 
of  railway. 

Bij  the  conveyance  to  a  raihoay  company  of  certain 
land  purchased  under  the  poinert  of  their  Act,  on 
vihieh  was  a  »table,  the  premisea  were  granted 
together  with  aU  rightt,  members,  or  appurtenancet 
to  the  hereditaments  belonging  or  occupied,  or 
enjoyed,  as  part,  parcel,  or  member  thereof.  Some 
years  previously  the  vendor,  for  his  otvn  con- 
venience, had  made  a  private  road  on  his  otvn 
land  from  the  highway  to  the  etabUs,  and  had 
used  it  ever  since.  The  soil  of  this  road  was  not 
conveyed  to  the  company,  and  no  express  mention 
of  it  was  made  in  the  conveyance. 

Held,  thai  the  general  words  in  the  conveyance  gave 
the  company  a  right  of  way  over  the  road  so  long 
as  they  used  the  premises  as  a  stable,  notwith- 
standing that  the  stables  had  been  purchased  for 
the  purposes  of  their  undertaking;  and  that  the 
company  was  at  liberty  to  use  the  stables  as  such 
Wtlu  such  tims  as  they  were  required  for  the 
special  purposes  of  the  railway,  or  were  sold  as 
superfluous  land. 

Kay  p.  Oxley,  33  L.  T.  Rep.  N.  S.  164;  L.  Rep. 
10  Q.  B.  360)  and  Watts  v.  Kelson  (24  L.  T. 
Eep.  N.  S.  209 ,-  L.  Rep.  6  Ch.  App.  166)  followed. 

Decision  of  Chitty,  J.  affirmed. 

Whether,  ichen  the  company  converted  the  stahles  to 
(•)  Bqioned  by  W.  C.  Biss,  E»q.,  B«rriater-at-Law. 
VoL  LI.,  N.S..  1305. 


other  purposes  connected  with  the  railway,  they 
could  claim  the  right  of  way,  quare. 

Special  case. 

In  1874  the  Great  Western  Bailway  Company, 
under  the  powers  given  to  them  by  the  South 
Devon  Bailway  Act  1872,  gave  the  plaintiff  notice 
that  they  required  to  take  for  the  purposes  of 
their  undertaking  a  certain  piece  of  land,  with  the 
messuage  and  stables  standing  thereon,  which 
were  further  described  in  a  plan  and  coloured 
pink. 

Bv  an  indenture,  dated  the  14th  Aug.  1875,  and 
madie  between  the  plaintiff  of  the  one  part  and 
the  comj>any  of  the  other  part,  it  was  recited  that 
the  plaintiff  Bayley  was  seised  in  fee  simple  in 
possession 

FrM  trom  all  rights  of  way  and  other  inoambranoeB  el 
the  several  pieoes  or  parcels  of  land,  mesinasfe  or 
dwdling-honie,  cottages,  offices,  stables,  ooaoh  booaea, 
RMnhoosc,  oarpenter'i  shop,  aheda,  bnildinga,  ont- 
Snildian,  Tstds,  enztilagea,  gardens,  and  other  heiedita- 
meat*  Utnato  at  Coxaide,  in  the  pariah  of  Cbarlea,  in  the 
borongh  of  PlTmonth,  hereafter  partioolarly  described, 
and  with  their  rights,  members,  and  appurtenance* 
herebr  granted  and  oonveyed,  or  otherwite  aasoied  and 
intendad  ao  to  be,  and  which  the  Sooth  Cwvon  Bailwar 
Cwnpanr  are,  by  the  Sonth  Devon  Bailway  Act  1872  and 
the  pabuo  geiierial  Acta  incorporated  therewith,  aome  or 
one  of  tiiem,  aothoriaed  to  pnrchaae  and  take  for  the 
purposes  of  their  undertaking  and  works. 

And  it  was  witnessed  that,  in  consideration  of 
15,3302. 12«.  2d.  paid  by  the  company  to  the  plain- 
tiff,  the  receipt  of  which  sum,  and  that  the  same 
was  in  full  satisfaction  for  the  absolute  purchase 
of  the  said  several  pieces  of  land,  messuage  and 
dwelling-house,  and  other  hereditaments,  with 
their  and  every  of  their  rights,  members,  and 
appurtenances  in  fee  simple  in  possession,  free 
from  all  rights  of  way  and  other  incumbrances, 
the  plaintiff  thereby  acknowledged,  the  plaintiff 
conveyed  to  the  company  the  hereditaments  par- 
ticularly described  in  the  indenture  and  specified 
in  a  plan  drawn  thereon,  together  with  all 
building,  erections,  sheds,  walls,  hedges,  fences, 
trees,  ditches,  rights,  members,  and  appurtenances 
whatsoever  to  the  said  several  pieces  or  parcels  of 
land  and  hereditaments  hereby  granted  and  con- 
veyed, or  otherwise  assured  or  intended  so  to  be, 
or  to  any  of  them  belonging,  or  in  anywise  apper- 
taining or  deemed,  taken  or  known,  held,  occu- 
pied, or  enjoyed  as  part,  parcel,  or  member 
thereof. 

The  stables  were  expressly  mentioned  as  being 
conveyed,  and  the  plan  was  a  copy  of  the  plan  in 
the  notice  to  treat. 

The  property  so  conveyed  was  a  part  of  an 
estate  which,  at  the  date  of  the  conveyance, 
had  belonged  to  the  plaintiff  and  his  predecessors 
in  title  for  more  than  eighty  years. 

In  1811  the  plaintifs  predecessors  in  title 
built  on  a  part  of  their  estate  not  comprised  in 
the  conveyance  to  the  company  a  row  of  houses 
called  Brunswick-terrace,  fronting  Exeter-street, 
a  public  highway  forming  the  northern  boundary 
of  the  estate.  For  the  convenience  of  these 
houses  they  made  on  their  estate  a  private  road 
from  Exeter-street  round  to  and  along  the  back 
of  the  houses.  This  road,  throughout  its  whole 
length,  adjoined  the  land  specifically  described  i» 
the  conveyance  to  the  company  and  coloured 
pink.  The  soil  of  the  private  road  was  thus  the 
property  of  the  plaintiff,  and  was  vested  in  him 
8ilbj€ct  to  the  rights  (if  any)  over  the  same,  t  [q 
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_  In  1^3  and  1829  the  plaintiff's  predecessors  in 
title  built  the  stables  comprised  in  the  convefance 
for  the  accommodation  of  the  occupierB  of  the 
honses  in  Brnnswick-terrace.  These  stables 
fronted  the  private  road,  and  the  doors  had  always 
opened  on  to  it,  and  this  road  was  at  the  date  of 
the  purchase  and  conveyance,  and  always  had  been, 
the  obvious  access  to  these  doors.  There  were 
also  windows  in  the  stables  overiooking  the  road. 
There  were  also  doors  and  windows  in  the  other 
side  of  the  stables,  opening  on  to  and  overlooking 
the  land  purchased  by  the  company,  which  was  a 
field,  but  there  was  no  access  to  the  private  road 
from  Jaat-mentioned  doors. 

On  the  passing  of  the  South  Devon  Railway 
Act  1872,  the  plaintiff  let  one  of  the  houses  in 
Brunswick-terrace  to  a  Mr.  Hayes,  and  in  1874  he 
let  him  the  said  stables  on  a  yearly  tenancy, 
^terminable  by  a  three  month  s'  notice.  As  tenant 
«f  the  Etables  Hayes  had  access  to  and  used  the 
TOTTBte  road  as  a  means  of  connnnnicating  with 
Eieter-Btreet,  and  enjoyed  the  access  of  light  and 
air  though  the  windows  overlooking  the  private 
road.  At  the  date  of  the  conveyance  to  the 
■oenwany  both  the  stables  and  private  road  were 
ia  the  posseBsion  of  the  plaintiff,  the  farmer 
aubiect  to  Hityes's  tenancy. 

Ko  nompensatian  was  claimed  by  or  paid  to  the 
plaintiff  ia  respect  of  any  rights  of  way  over  or 
user  of  the  private  road,  and  no  daim  was  made 
for  contribution  by  the  company  towards  the 
■flzpenses  of  its' maintenance  or  repair.  Although 
the  Btables' were- Bpecafically  mentioned,  and  com- 
prised in  the  cwivtyauce  to  the  company,  the 
private  road  was  not  nentioaed  or  referred  to 
therein  in  express  terms.  It  appeued  that  the 
private  road  was  outside  the  company's  limits  of 
<roTiation. 

The  plaintiff  objected  to  the  tyjmpany  using  the 
private  road,  and  insiBted  that  he  had  a  right  to 
Block  ont  the  access  of  H^t  and  air  to  the 
irindtrws  overiooking  it.  A  special  case  was 
tinrefore  settled,  and  the  decision  of  the  court 
"was  .asked  as  to  the  following-  qnestioBS : 

_  1.  Whether  the  ^be!Badtcat  company  bad  any 
T^ht  of  twerof  orright  of  way  over  tiie  private 
road  by  virtue  of  their  conveyance- or  otherwiae  P 

2.  "Whether  -the  company  were  entitled  to  an 
'easement  of  Ught  and  onr  over  the  private  road  ? 

He 'special  case -was  heard  by  Cnitty,  J.  on  the 
21st  Feb.  1883,  when  the  second  question  was  not 
coirtested  by  -the  plaintiff,  and  -was  therefore 
<lecidBd  in  ficvour  oF  the  defendants,  and  -the  first 
question  only  was  argued. 

JiM«,.Q.C.,  /.  W.^aMai,  and  Dtmdas  Qcardiner, 
lor  tha  plaintiff,  ref ecred  to 

Thornton  v.  Wmttt^ae,  18  L.  T.  Mmg.  N.  S.  645  > 

Ii.  B^.  6E4.S6; 
P.iaehim  v.  London  and  NMkwaLI  Saihoay  Cont- 

i)<mV,5DeG.H.&  0.851; 
"Bolton,  T.  Bolton,  11  CBi.  Div.  9«8 ; 
Bimfmn  v.  Bouth  audMUvin  Wmtermork*   Com- 

ymv,  12  L.  T.  Bep.  N.  S.  8(6 ;  «4  L.  J.  880,  C!h. ; 
SortociC'T.  Sorth  £t<^»rdMn  RaUuay  Company, 

3SDU&Giff.283; 
Sorion  v.  London  and  ^oHh-Wntem  BaHway  Com- 

Poi»y,  99  L.  T.  Eep.  N.S.  25  ;  41  Ibid.  489  j  9  C*. 

D*T.  CBS ;  18  Ch.  Div.  9S8. 

Bomer,  Q.C.  and  Medd,  for  the  company, 
referred  to 

Steimdon  Waioneorki  Companf  v.  WiUt  muL  Berks 
Canal  Navigation  Comcanv,  23  L.  X.  Bep.  N.  S. 
518;L.Bep.7E.&I.697; 


Earl  of  Sandwich  v.  Groat  Soriitm  SaiUaag  dom- 

pany,  10  Ch.  Div.  707 ; 
Kay  v.  0«tey,  33  L.  T.  Eep.  N.  S.  164;  L.  Bep.  10 

Q.B.360; 
B^kthirt  v.  OnM,  45  L.  T.  Bap.  If .  S.  888 ;  18  C9i. 

Div.  616 ; 
iMogley  v.  Sammond,  18  L.  T.  Bap.  K.  S.  858; 

L.  Bap.  3  Bzoh.  161 ; 
Watta  v.  Kolton,  24X.  T.  Bep.  17.  S.  889  ;  L.  Bep. 

6  Ch.  App.  166 ; 
Allen  V.  Taylor,  16  Ch.  Div.  SS5 ; 
GMe  on  EaaementB,  4(Ii  adit.  pp.  80, 81. 

[Chitty,  J.  referred  to  Polden  -v.  Bastard,  13 
L.  T.  Bep.N.  S.  441;  L.  Eep.  1  Q.  B.  166.  and 
Leeeh  v.  Schuieder,  30  L.  T.  Eep.  N.  8.  S86 ;  L.  Rq). 
9  Ch.  App.  463.] 

Chitty,  J.- — The  questions  submitted  to  the 
decision  of'  the  conrt  on  this  special  case  are : 
First,  whether  the  defendants  have,  by  virtue  of 
the  conveyance  -to  them,  any  night  of  user  of  or 
right  of  way  over  the-privaiiB  rood  referred  to  in 
the  special  case ;  and  secondly,  whether  by  virtue 
of  the  same  conveyance  the  company  are  entitled 
to  any  easement  for  the  acoess  of  lig^t  and  air 
over  the  pri-vate  road  and  other  adjacent  load  o£ 
the  plaintiff.  Both  these  qnestionB  are  Mubmilted 
on  the  footing  of  the  conveyance  of  the  14th 
Aug.  1875,  and  oif  any  other  grounds  warranted 
by  the  facts  as  appearing  in  the  special  case.  In 
regard  to  the  question  of  light,  it  Eimiears  that  the 
plaintiff,  by  the  conveyance  of  1875,  conveyed  to 
the  defendant  company  certain  parcels  of  ground 
and  also  stables,  which  stables  abut  -upcm.  the 
private  road  referred  to.  At  the  bar  the  plain- 
tiff's counsel  advisedly  and  quite  rightly  abandoned 
the  case  as  to  light,  because  th^  felt  the  force  of 
this  principle,  that  where  a  house  is  granted  lights 
as  enjoyed  by  the  house  at  the  time  of  the  grant 
pass  -without  any  exprees  -words,  or  indeed  any 
words  whatever,  which  implies  a  grout  of  the 
lights  beyond  the  term  "  house ;"  and  of  course 
the  some  principle  would-  tfppiy  in  all  its  force  to 
a  grant  of  stables.  That  beixig  ao,  the  queatirai 
of  the.  access  of  light  .-must  bedflcaded  in&vour 
of  the  defendant  company.  Then  oomes  the 
question  which,  upon  the  facts  of  the  case  before 
me,  is  -'One  of  some  little  difiScnltr,  namely, 
whether  the  company  have  a  right  of  nser  of  the 
private  road.  The  Jocts  ore  these :  The  stables 
abut  on  the  private  rood.  Theve  have .  ahcays 
been  doors  in  the  staibles  opening  on  to  the  private 
road,  which  private  road  at  the  time  of  tne  pur- 
chase and  conveyance  was  and  ^ways  hod  been 
the  obvions  access  to  snob  doors.  The  road 
belonged,  as  to  the  soil  tfaeieof ,  to  the  plainiSf,  and 
at  the  date  of  the  conveyance  the  ^tables  -were  in 
the  occupation  of  a  Mr.  Hayes  as  tenant  of  the 
plaintiff;  and  he  had,  as  a  matter  of  fact,  between 
himself  and  his  landlord,  and  as  I  gather  also  as 
a  matter  of  right  liie  use  of  -the  road  lor  the 
purpose  of  acoGBs.  The  tenancy  was  a  yearly 
tenancy,  determinable  on  a  three  month's  notice. 
It  is  quite  plain  that  at  the  date  of  the 
conveyance  there  was  no  right  of  way  that 
was  "appurtenant"  to  the  stablea,  naing 
the  term  m  the  leg^  and  strict  «ense.  It  is 
equally  plain  that  the  -way  was  enjoyed  a3_  a 
matter  oi  fact  by  the  tenant.  It  is  equally  plain, 
from  what  I  have  said,  that  this  -was  the  obvious 
access  to  the  Btables,  and  the  first  question  that 
I  have  to  consider  is,  what  is  the  true  construc- 
tion of  the  conveyance  itself?  I  should  say  that 
part  of  the  argument  adduced  by  the  plaintiff's 
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cotuiBel  on  this,  qnntion  was  tliat,  where  a  rail- 
way oompai^  takes  a  conveyance  of  land  simply, 
and  there  is,  as-  "Bf^mztenant"  to  that  luid, 
in  the  legBl«iid  strict' senBe  of  the  term,  a  right 
of  way,  that  right  of  wwy  does  not  paas,  becaose 
the  conveyance  is  to  a  railway  company.  That 
iffgament  noiy  be  dispoeed  of  in  two  or  three 
words.  The  LaadB  Claases  Act,  under  wfaidt 
this  couveyance  was  made  and  under  which  these 
lands  ware  taken,  contains  a  schedule  which  is 
referred  to  in  the  81st  section  of  the  Act,  a  seei^ 
tion  whidi  enacts  that  a  conveyance  of  lands  to 
be  purchased  under  the  provisions  of  that  or  the 
special  Act  may  be  according  to  the  f  oitea  in  the 
st^ednles  (A.)  and  (B.),  and  schedule  (A.)  is  a 
form  of  conveyance  to  the  company  of  the  lands 
purchaaed  "  together  with  all  wavs,  rights,  tmi 
a{^>urtflnsnces  thereto  b^onging."  That,  in  ray 
opiiiia<i,.ateiwB  oleor^  that,  if  the  rsibnty  com* 
pany  takes  a  conveyance,  and  there  are  no  express 
words  in  the  cenveyanoe  one  way  or  the  ot^er, 
the  Legislature  considers  that  the  right  of  way 
which  was  appendant  or  appurtenant  to  the  lands 
in  question  should  pass.  As  if  the  Legislature 
bad  foreseen  that  such  a  question  as  this  mig^ 
aiise,  in  order  to  prevent  any  question  of  the 
kind  arising  they  introduced  in  the  statutory 
form  the  words,  "together  with  all  other 
w»yB,  it^hts,  and  impurtensnces  thereto  behmg' 
ine-"  Therefore  I  should  decide,  if  this  were  the 
amy  gneBtioa  before  me,  that  the  rig^  of  way  wlddi 
was  legally  annexed  to  the  property  conveyed 
would  pass  to  the  railway  company.  But,  as  I 
h&ve  said,  in  this  case  it  cannot  be  contended  on 
the  part  of  the  railway  company  that  there  was 
any  right  of  way  which,  in  the  strict  sense  of  the 
term,  was  "  appurtenant "  to  the  stables ;  but,  on 
the  port  of  tne  railway  company,  it  is  said  that 
there  is  an  express  grant  oi  the  way  in  ques- 
tion. Every  part  of  the  deed  has  been  referred 
to  in  the  argument,  and,  therefore,  I  will  go 
through  the  deed  at  somewhat  greater  length 
than  I  should  have  otherwise  thought  necessBry. 
[His  Lordship  then  read  the  material  portions  of 
the  deed  as  above  stated,  and  contimied  :]  Upon 
that  the  railway  company  argue  that  there  is  an 
express  conveyance  of  a  right  of  way  crested 
by  deed  for  the  first  time  by  virtue  of  the 
-words  I  hacve  read ;  and  they  say  that, 
though  the  right  of  way  did  not  at  the  date  of 
the  can-vseyance  exist  as  a  riefat  of  way,  there  is 
a  refnnence  to  the  user,  and  tlie  user  and  enjoy- 
ment at  the  time  must  be  regarded,  and  that 
-when  TOO  find  that  the  amy  was  enjoyed,  not  as 
of  rig^,  bat  in  fact,  at  the  dote  of  the  conray- 
aace,  the  yrvrAa  are  sufficient  to  pass  it.  The 
difficult  in  the  company's  way  at  first  sight  ore 
the  words  "  rights,  members."  On  the  part  of  the 
plaintiff  it  is  said  that  those  words  refer  only  to 
those  rights  which  are  enjoyed,  so  to  speak, 
"  as  of  ri^it; "  and  it  is  painted  oat  that  the  term 
"ways"  docs  not  occur  in  this  deed.  That  is 
quite  true ;  but,  having  regard  to  the  decisions 
on  this  pahrt,  one  or  two  of  which  I  will  mention 
presently,  I  think  there  is  enough  on  the  face  of 
this  convevsice  to  show  that  the  term  "  rights  " 
is  not  used,  in  its  strict  legal  sense  tfaron^out 
this  c3anseL  It  is  no  doubt  used  in  the  earlier 
port  of  the-  clause  ss  "  rights  "  in  the  strict  sense, 
ont,.  wiien  yon  come  to  the  latter  part  of  the 
cloiuse,  it  appears  tome  that  the  term  "rights" 
mnst  be  used  in  some  secondary  sense,  and  as 


denoting  something  less  than  the  legal  right.  In 
point  of  law  "  rights  "  trith  reference  to  hmd  woold 
inclnde  all  easements,  and  easements  would 
include,,  as  a  subordinate  class,  rights  of  -vray; 
and  it  appears  to  me  that  the  teorm  "  rights"  is 
here  used  in  that  sense,  and  that,  for  the  purpose 
of  seemg  what  the  parties  intended  should  pass 
by  way  of  express  grant,  I  nmst  look  to  the  actual 
facts  as  they  existed  at  the  time  of  the  execution 
of  the  conveyance.  Besides  that,  I  am  entitled 
to  look,  and  I  do  look,  at  the  plan.  On  the  face 
of  the  plan  it  appears  that  the  stobies  abut  upon 
the  private  rood  in  que9tioa,^and  at  the  time  tmen 
the  deed -was  executed  the  tenant  Hi^es  was  in 
occupation  of  the  stables,  and  bad  actually  the  -nsra- 
of  the  -way  ior  the  purpoBes  of  going  to  and  from 
them.  Now,  the  user  by  the  teaont  clsBirty  did 
not  create  an  easement  or  right  of  way  annexed 
to  the  fee  simple  of  the  land  conveyed,  because 
the  user  yns  only  a  tenant  -user  over  land  which 
heioi^ad  to  the  londlard.  I£  authority  were 
-vmnting  for  that,  Qayford  v.  Moffatt  (L.  Bcp. 
4  Ch.  App.  133)  is  sufficient  to  show  that  norignt 
is  acquired  so'  as  to  beeome  anns»d  to  the  foe 
simple  by  the  enjoyment,  even  as  of  ri^it,  by  a 
tenant  of  a  -way  o-ver  his  own  landlord's  ground. 
Before  I  go  to  the  authorities  I  will  mention  the 
following  point.  During  the  argument  I  put  this 
case  to  the  plaintiffs'  counsel:  assume  that  a 
bouse  abuts  on  a  private  road  belonging  to  the 
ownw  of  the  house  -with  its  front  door  opening  on 
to  the -private  rood,  and  that  there  is  an  ordinary 
back  way  to  the  house,  so  that  as  a  matter  of  fact 
you  could  get  into  the  house,  not  by  the  front 
door  in  the  ordinary  way,  but  by  the  back  door. 
If  in  those  circumstances  the  owner  of  the  house 
and  of  the  private  road  in  front  were  to  grant 
the  house,  and  the  deed  were  entirely  silent  as  to 
the  private  road  miming  in  front,  would  the 
grantee  of  the  house  have  a  -right  of  way  P  The 
plaintiffs  connsel  said  "  No ;  "  and,  as  far  as  I  am 
aware,  there  is  no  express  decision  on  the  point. 
But,  it  that  point  should  ever  come  for  decision, 
it  seems  to  me  it  will  be  worthy  of  consideration, 
whetiier  the  some  {u-inciple  which  applies  to  the 
grant  of  a  house  -wHii  reference  to  U^t  should 
not  apply  to  the  grant  of  the  house  with  reference 
to  a  way  of  this  kind.  I  am  assuming  that  in 
such  a  case  there  is  a  front  door,  and  that  the 
private  road  is  the  usual  mode  of  access  to  the 
house  as  a  house,  a  man  not  being  in  the  habit  of 
approaching  his  own  house  by  tha  back  door.  I 
quite  admit  that  in  point  of  law  there  is  a 
difference  bet-ween  the  easement  of  light,  which 
is  always  permeating  the  open  spaces  \niich  form 
the  windows  of  a  house,  for  in  that  sense,  no 
donbt,the  easement  of  light  is  continuous,  -nrhereas, 
as  regards  a  right  of  way,  that  is  a  discontinuous 
easement,  because  a  man  is  not  always  walking  in 
and  out  of  his  front  door;  but  at  the  same  time 
the  reason  -vtrhythe  easement  of  light  posses  as 
against  the  grantor  is  because  the  ^nattor  has 
g;ranted  the  house  in  the  state  in  idiioh  it  is.  It 
seems  to  me  there  is  strong  ground  for  holding,  if 
the  point  should  come  up  for  considwation,  that  in 
the  case  I  have'  put,  of  the  right  of  -way,  there  is 
in  like  nuamer  a  giant  of  the  house  to  be  used 
OB  the  house  stands,  and  that  the  ordinary  mode 
of  access  to  the  front  door  is  one  that  ought  to 
pass.  But  that  is  not  the  case  I  have  now  to 
consider.  Substituting  "  stables  "  for  "  house," 
the  (9U9e  is  no  doubt  exactly  similar  to  the  one  I 
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have  pat ;  but  there  are  in  the  particular  convey- 
ance before  me  words  which,  on  the  true  conatruc- 
tion  of  them,  appear  to  me  to  be  an  express 
grant  of  the  way  actnally  used  at  the  time.  Here 
there  is  only  tms  one  way :  it  is  not  a  question  of 
half-a-dozen  ways  or  accesses,  but  this  is  the 
obvions  mode  of  access  to  these  stables.  Ko 
donbt  the  horses  could  be  taken  out,  and  the 
carriages  also,  by  the  back  door  of  the  stables 
across  the  field ;  but  that  is  not  the  way  in  which 
stables  are  ordinarily  used.  The  horses  are  taken 
out  of  the  front  door  of  the  stables,  and  so  are 
the  carriages.  For  these  reasons  it  appears  to  me 
that  in  this  case  there  is  a  grant  of  a  way,  con- 
sidering this  as  a  conyeyonce  between  ordinary 
parties,  and  quite  apart  bom  the  C|uestion  which 
has  been  raised  as  to  whether  any  difference  ought 
to  be  made  because  the  grantee  happens  to  be  a 
railway  company.  But  before  I  leave  this  part  of 
the  case  I  will  refer  to  the  authorities  which 
appear  to  me  directly  in  point.  On  the  construc- 
tion of  the  deed  the  first  case  to  which  I  shall 
refer  is  that  of  Kay  v.  Chdey,  where  the  words  of 
the  conveyance  were  "  together  with  all  .  .  . 
ways  and  rights  of  way  .  .  .  easements  and 
appurtenances  to  the  said  dwelling-house,  cottage, 
and  hereditaments,  or  any  ox  them,  apper- 
taining, or  with  the  same,  or  any  of  them 
now  or  heretofore  demised,  occupied,  or 
enjoyed,  or  reputed  as  part  or  parcel  of 
them  or  any  of  them,  or  appurtenant  thereto." 
The  Court  of  Queen's  Bench  held  that  a  private 
way  which  was  actually  used  or  enjoyed  at  the 
date  of  the  conveyance  passed,  although  it  was 
not  strictly  appurtenant.  In  Barkahire  v.  Grubb 
Fry,  J.,  having  before  him  a  case  of  rectifying  a 
deed  of  conveyance,  considered  that  he  ought  to 
suppose  that  the  deed  which  was  executed  in 
porsuance  of  an  informal  agreement  contained 
the  ordinary  general  words ;  and  he  goes  on  to 
say :  "  I  think  that  among  the  general  words 
would  have  been  found  a  grant  of  '  aU  ways  now 
used  or  enjoyed  with '  the  bine  land."  It  was  the 
owner  of  the  blue  land  under  the  informal  agree- 
ment for  partition  who  was  claiming  a  way  over 
a  clearly  aefined  path  constructed  over  another 
portion  of  the  land  which  was  the  subject  of  the 
agreement  for  partition,  and  Fry,  J.  held  that  a 
right  of  way  over  this  clearly  defined  path  would 
have  passed  if  the  words  liad  been  such  as  he 
assumed  ought  to  have  been  contained  in  the 
conveyance.  Quoting  from  the  judgment  of 
Mellish,  L.J.  in  WatU  v.  KeUon,  he  says :  "  I  am 
not  satisfied  that,  if  a  man  construct  a  paved  road 
over  one  of  his  fields  to  his  house,  eolety  with  the 
view  to  the  convenient  occupation  of  the  house,  a 
right  to  use  that  road  would  not  pass  if  he  sold 
the  house  separately  from  the  field.  And,"  con- 
tinues Fry,  J.,  "  when  he  afterwards  delivered 
the  considered  judfnnent  of  the  Court  of  Appeal, 
he  said  (L.  Hep.  6  Ch.  174),  'We  may  also  observe 
that  in  Langley  v.  Haminond  (18  L.  T.  Hep.  N.  S. 
868;  L.Eep.  3  Ex.  161)  Bramwell,  B.  expressed 
an  opinion  in  which  we  concur,  that  even  in  the 
case  of  a  right  of  way,  if  there  was  a  formed  road 
made  over  the  alleged  servient  tenement  to  and 
for  the  apparent  use  of  the  dominant  tenement,  a 
right  of  way  over  such  road  might  pass  by  a 
conveyance  of  the  dominant  tenement  with  the 
ordinary  general  words.* "  Then  Fry,  J.  says : 
"  I  adopt  that  view.  I  think  that  when  there  are 
two  adjoining  closes,  and  there  exists  over  one  of 


them  a  formed  and  constructed  road,  which  is  in 
fact  used  for  the  purposes  of  the  other,  and  that 
other  is  granted  with  the  general  words  '  together 
with  all  ways  now  used  or  enjoyed  therewith,'  a 
right  of  way  over  the  formed  road  will  pass  to 
the  grantee,  even  though  that  road  had  been  con- 
structed during  the  umty  of  possession  of  the  two 
closes,  and.  had  not  existed  previously."  That 
passage  shows  that  he  understood  the  language  of 
Mellish,  L.J.  and  Bramwell,  B.,  when  they  nsed 
the  term  "  with  the  ordinary  general  words  "  to 
mean  the  ordinary  general  words  which  in  our 
time  have  been  always  inserted  by  conveyancers  ; 
namely,  *ords  which  go  beyond  merely  that 
which  the  law  itself  would  imply  from  a  grant  of 
the  easements  which  already  are  annexed  to  the 
land — words  such  as  "  together  with  all  ways  now 
used  or  enjoyed  therewith,"  and  which,  according 
to  my  reading  of  this  deed  of  conveyance,  are  to 
be  found  here.  I  think  it  unnecessary  for  the 
purpose  of  this  judgment  to  refer  to  any  other 
authorities.  !Now  comes  the  question  whether 
any  difference  is  to  be  made  in  the  construction 
of  this  instrument  of  conveyance  because  the 
grrantee  happens  to  be  a  railway  company.  Upon 
that  it  is  said  that  a  railway  company  can  only 
take  the  lands  included  in  their  notice  to  treat, 
and  that  the  lands  in  this  particular  case  included 
in  the  notice  to  treat  were  the  lands  coloured  pink 
and  nothing  more,  also  that  in  the  notice  to  treat 
they  did  not  suggest  that  they  were  going  to  take 
a  right  of  way.  It  is  also  said  that  the  way  itself 
— the  site  of  the  private  road — ^is  outsiae  the 
limits  of  deviation.  But  the  question  before  me 
is  not  one  of  rectifying  the  deed ;  I  must  take  the 
deed  as  I  find  it ;  and  upon  the  construction  of 
the  deed  I  do  not  find  that  ambiguity  which  the 
counsel  for  the  plaintiff  say,  on  the  raiding  of  the 
deed  as  a  whole,  exists.  The  way  in  which  they 
shape  their  argument  on  this  part  of  the  case  is, 
that  in  the  first  recital  which  I  have  read  there  is 
a  reference  to  the  statutory  powers.  But  the 
mode  in  which  that  reference  is  made  is  well 
known  to  conveyancers.  After  the  description  of 
the  lands  and  property,  of  which  Mr.  Bayley  is 
said  to  be  seised,  there  follow  the  words  "  with 
their  rights,  members,  and  appurtenances  hereby 
granted  and  conveyed,"  throwing  anyone  who 
reads  the  recital  on  to  the  operative  part  of  the 
deed.  And  the  words  which  follow  referring  to 
the  Acts  of  Parliament  are  only  inserted  in  the 
manner  well  known  to  cautions  conveyancers,  so  as 
not  to  limit  that  which  has  gone  before ;  they  are 
not  inserted  for  the  purpose  of  cutting  down  the 
previous  recital  in  any  way,  but  merely  state  an 
additional  fact  with  reference  to  the  lands.  A 
similar  observation  occurs  with  regard  to  the  body 
of  the  deed  where  the  money  is  said  to  be  paid 
for  the  purchase  of  the  "  said  "  lands  "with  their 
and  every  of  their  rights,  members,  and  appurte- 
nances," the  word  "  said  "  throwing  you  back  to 
the  recital,  which  recital  again  throws  yon 
forward  to  the  body  of  the  deed  where  the  descrip- 
tion of  the  parcels  and  the  general  words  are  to 
be  found,  it  seems  to  me  that  there  is  not  any 
ambiguity  in  this  deed,  and  that  I  ought  not  to 
give  effect  to  the  argument  which  is  put  forward 
as  against  the  defendEmts,  that  they  are  a  railway 
company.  The  railway  company  buy  the  land, 
and  they  buy  the  stables,  and  they  have  paid  for 
the  stables  as  such;  and  as  part  of  the  price 
which  they  have  given  for  the  stables  they  must 
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Imve  paid  a  sam  of  money  which  would  permit 
the  enjoyment  of  the  stables  as  such,  including 
therefore  a  right,  which  I  say  is  expressly  gi-anted, 
of  going  to  and  from  these  stables  by  the  ordi- 
nary mode  of  access.  For  these  reasons  I  think 
the  plaintifTs  claim  fails  wholly.  It  fails  admit- 
tedly as  to  the  lights,  and  I  think,  for  the  reasons 
I  have  stated,  that  it  fails  also  as  to  the  right  of 
way.  There  must,  therefore,  be  a  declwation 
tltat  the  company  have  a  right  of  nser  of  this 
private  road. 

From  this  decision  the  plaintiff  appealed. 

Littler,  Q.C.  and  /.  W.  Batten  for  the  appellant. 
— ^The  stables  and  road  have  always  been  in  the 
possession  of  the  same  owner,  and  therefore  no 
right  of  way  existed  at  the  time  of  the  convey- 
Vice.  Therefore  no  right  of  way  passed  under 
tbe  general  words : 

ThonuonY.  Waterlow,  18  L.  T.  Bap.  N.  S.  545 ;  L. 
Bap.  6  Kq.  36. 

Vhe  fact  that  the  purchaser  is  a  railway  company 
makes  a  difference  in  our  favour,  as  the  rights  of 
a,  pablic  company  over  their  land  a^e  much  more 
restricted  than  the  rights  of  a  private  person  : 
Bottock  T.  North  Stafordihir*  Saiheay  Company,  3 
Sm.  *  Oiff.  283;  4  E.  &B.  798. 

Soth  parties  contemplated  that  the  premises 
shoold  be  used  for  tne  purposes  of  the  under- 
taking, and  not  as  a  stable.  The  user  of  the 
fttable  is  inconsistent  with  the  purposes  of  the 
defendants'  Act : 

Norton  v.  London  and  Nurth-Wegtim  Railway  Com- 
pany (u6t  ntp.); 
MiMner  t.  Midland  fiatluKiy  Company,  40  L.  T. 
Bap.  N.  S.  121 ;  11  Ck.  Div.  SH. 

The  case  of  Kaij  v.  Oxley  (u6i  «t^.)  differs  from 
the  present  case,  as  it  was  a  dispute  between 
private  persons. 

Webster,  Q.C,  Momeir,  Q.C,  and  Medd,  for  the 
<lefendants,  were  not  called  on. 

CoTTOK,  L.J. — This  is  an  appeal  from  Chitty, 
J.  upon  a  judgment  given  by  Rim  on  a  special 
case  stated  between  the  plaintiff  and  the  Great 
Western  Bailway  Company.  The  only  question 
which  we  are  asked  to  decide  is  this,  whether  the 
defendant  company  have  any  right  of  way  over  a 
particular  private  road  by  virtue  of  the  conveyance 
to  them  of  the  14th  Aug.  1875.  There  is  another 
question  asked,  but  that  was  abandoned  in  the 
court  below,  and  has  not  been  raised  here  by  the 
plaintiff.  Chitty,  J.  decided  in  favour  oi  the 
company.  I  may  state,  and  I  may  have  to  advert 
to  it  again,  that  no  question  is  raised  in  this  case 
that  the  company  are  using  this  stable  which  has 
been  conveyed  to  them,  and  the  land  which  has 
been  conveyed  to  them,  in  a  way  contrary  t«  the 
provisions  of  their  Act  of  Parliament,  or  that 
they  could  be  restrained  from  allowing  the  stables 
to  be  used  for  the  purposes  for  which  they  are 
nsed.  The  conveyance,  subject  of  course  to  the 
arguments  which  have  been  relied  on  as  to  the 
position  of  the  railway  company,  the  grantee,  is 
that  which  must  govern  this  case.  The  railway 
company  gave  notice  to  take  and  took  a  large 
block  of  land,  in  one  comer  of  which,  the  north- 
west comer,  there  was  a  stable,  and  before  the 
gate  of  that  stable  there  was  a  private  road  made 
by  the  owner  of  the  property  taken  by  the  rail- 
way company,  and  of  the  adjoining  land,  for  the 
convenience  of  himself  and  other  occupiers  of  the 
stable.    At  the  time  it  was  taken  by  the  company 


the  owner  did  not  himself  use  the  stable,  as  he 
had  done  for  his  horses,  but  it  was  let  to  a  tenant, 
and  the  access  used  for  the  purpose  of  getting 
horses  and  carriages  to  the  stables  was  that 
private  road,  the  right  to  use  which  is  the  ques- 
tion in  the  case.  Now,  the  conveyance  between 
the  plaintiff  and  the  predecessor  in  title  of  the 
present  defendant  company,  the  ■  South  Devon 
Company,  conveyed  to  the  railway  company  "  all 
those  pieces  or  parcels  of  land,  with  the  messuage 
or  dwelling-house,  cottages,  offices,  stables,"  ex- 
pressly mentioned,  "and  coach-house  thereon," 
and  then  there  are  general  words,  "  with  all 
buildings,  &c.,  rights,  members,  and  appurtenances 
whatsoever,  to  the  said  several  pieces  or  parcels 
of  land  and  hereditaments  hereby  granted  and 
conveyed,  or  otherwise  assured  or  intended  so  to 
be,  or  any  of  them,  belonging  or  in  anywise 
appertaining,  or  deemed,  taken,  or  known,  held, 
occupied,  or  enjoyed  as  part,  parcel,  or  member 
thereof."  Now,  undoubtedly,  as  this  stable  was 
so  sold,  and  the  piece  of  land  over  which  the 
access  to  the  stable  was  enjoyed  was  in  the  hands 
of  the  same  owner,  no  easement  in  the  right  of 
way  was  acquired,  but  the  way  was  actually 
enjoyed  by  the  occupier  of  the  stable  for 
the  purpose  of  access  to  that  stable,  and  it 
was  nardly  contested,  and  I  am  of  opinion 
it  could  not  be  contested,  that,  as  between 
ordinary  grantor  and  grantee  of  this  stable,  there 
would  have  passed  with  the  stable  on  a  conveyance 
of  the  stable  a  right  to  use  that  road,  which  was  a 
reasonable  access  to  the  stable,  and  which  as  a 
matter  of  fact  had  been  enjoyed  with  the  stable  as 
the  means  of  access  thereto.  If  the  road  had  been 
the  property  of  anyone  else,  and  had  been  so 
enjoyed,  it  would  have  become  an  easement.  It 
was  not  an  easement,  but  it  was  a  right  to  use  it 
which  passed  to  the  grantee  of  the  stables  as  that 
which  had  been  used  and  enjoyed  with,  and  had 
been  held,  occupied,  and  enjoyed  together  with 
the  stables.  That  was  not  contested,  nor  could  it 
have  been.  Then  it  was  said  that  the  position 
of  the  railway  company  made  a  difference,  and 
that  was  really  the  main  argument  before  us. 
Before  I  go  to  that  I  may  observe  on  one  par- 
ticular word  in  the' parcels,  namely,  "  stables  and 
coach-house."  It  was  said  that  might  just  as 
well  have  been  described,  having  regard  to  the 
purpose  for  which  this  land  was  sold  to  the 
company,  as  a  piece  of  land  covered  with  bricks 
and  mortar.  But,  if  one  is  to  rely  on  words, 
we  do  find  the  words  "  stables  and  coach-house,", 
and  that  together  with  them  there  are  general 
words,  which  pass  all  those  rights  and  members 
used,  enjoyed,  or  occupied  therewith.  Why 
should  the  stables  being  used  by  the  company 
make  any  difference  P  It  was  put  in  two 
ways :  First,  that,  if  these  words  are  doubtful, 
one  ought  to  consider  the  use  for  which  the  pur- 
chaser bought  it.  One  case  was  quoted  where 
words  which,  on  their  fair  and  reasonable  con- 
struction, bear  a  particular  meaning  were  cut 
down  by  considering  the  purposes  for  which  it 
was  intended  the  land  snould  be  used.  Un- 
doubtedly, when  a  grant  is  made  for  a  particular 
purpose  on  the  principle  that  with  a  i^rant  passes 
that  without  which  the  thing  granted  cannot 
exist,  you  do  take  into  consideration  that  purpose 
which  was  in  the  minds  of  both  parties  when  the 

rnt  was  made.     But  here  what  we  are  asked  to 
is,  that,  ill  consequence  of  the  fact  of  their 
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being  a  nulway  company  who  buv,  we  are  to  cut 
down  what  otherwise  would  be  tne  fair  meaning 
tt  these  words ;  that  is  to  say,  to  ^ve  an  effect 
contrary  to  that  which,  upon  their  interpretation 
fts  between  vendor  and  purchaser,  they  ought  to 
bear.  It  was  put  in  this  way  :  that  railway  com- 
panies only  have  authority  to  do  that  which  their 
Acts  give  them  authority  to  do,  and  that  the 
court  nave  expressly  cut  them  down  from  using 
what  they  bought  for  one  purpose  for  another  and 
different  purpose.  Bat  tnat  is  limited  in  this 
way :  when  a  company  is  intending  to  alter  the 
land  which  it  baa  bought,  or  to  construct  on  it 
works  or  other  things  which  will  interfere  with 
the  rights  previouE^  «njoyed  by  the  adjoining 
owners,  the  court  will  say,  x  on  are  authorised  to 
make  a  railway ;  and  whatever  the  result  of  that 
'may  be,  subject  to  compensation,  if  compen- 
sation is  given,  the  adjoining  owners  must  bear 
it.  But  when  they  ere  doing  something  on  their 
land,  either  by  digging  a  shaft  or  erecting  a 
building,  or  otherwise,  which  they  are  not  autho- 
rised to  do,  then  the  court  has  a  right  to  interfere 
on  the  ground  that  they  are  abusing  their  par- 
liamentary power  by  which  they  acquire  the  land. 
"VThat  is  the  position  of  things  nereP  If  the 
parties  int^ded  so  to  prevent  the  user  of  these 
stables,  and  the  right  of  way  to  them,  of  course 
the  natural  way  would  have  been  to  have 
covenanted.  Can  it  be  said  that  the  words  here 
are  equivalent  to  such  a  covenant  P  In  my  judg- 
ment, no.  If  there  were  an  express  covenant  not 
to  use  it  as  a  stable,  then  the  use  of  the  right  of 
way  to  the  stable  would  probably  be  entirely 
prohibited,  and  if  they  were  prevented  from 
using  them  as  stables,  then  the  right  to  use  them 
as  a  way  to  stables  would  cease  when  the  injunc- 
tion was  granted  which  prohibited  them  from 
using  them  as  stables.  But  there  is  nothing  to 
compel  us  to  arrive  at  that  conclusion  except  the 
argument  that  railway  companies  must  be  con- 
fined within  their  powers.  Undoubtedly  they 
could  only  buy  this  land  if  they  honestly  required 
it  for  their  own  purposes.  But  what  does  Par- 
liament say  P  Parliament  says  that,  if  a  railway 
company  do  not  use  their  land  within  a  limited 
time  for  the  purposes  of  their  undertaking,  then  it 
becomes  saperfluous  land,  and  goes  to  the  adjoin- 
ing owner  or  to  the  person  from  whom  it  was 
bought.  During  that  period,  which  cannot  yet  have 
arrived,  the  land,  even  though  not  used  for  the 
actual  purpose  of  the  railway,  is  retained,  and  at 
the  end  of  the  time  when  it  becomes  necessary  to 
inquire  whether  it  has  become  superfluous  land,  if 
the  railway  company  say,  and  the  court  is  satisfied 
that  they  are  saying  so  honestly,  "Though  we 
have  not  applied  it  to  any  railway  purpose,  yet  we 
do  honestly  require  it  for  a  purpose  which  will 
arrive  in  a  limited  period,"  the  court  allows  them 
to  keep  it.  What  are  they  to  do  within  the 
period  daring  which  they  are  not  bound  to  sell, 
and  although  they  have  not  used  it  for  a  particular 
purpose,  are  not  bound  to  treat  it  as  superfluous 
unaP  They  may  not  erect  upon  it  anything 
which,  altering  the  character  of  tne  ground,  would 
interfere  with  rights  of  neighbours.  TTiat  is 
that  case  which  was  referred  to  of  Norton  v.  The 
London  and  North-Westem  Eailtray  Company  {ubi 
sup.),  before  Malins,  V.C.  But  is  there  any  deci- 
sion or  any  statutory  enactment  which  will  pre- 
yont  them  from  usmg  their  land  in  the  same 
state  and  condition  without  making  any  altera- 


tions, or  building,  or  otherwise  which  would 
interfere  with  the  rights  of  their  neighbours  by 
the  interim  use  of  it  until  the  time  arrives  when 
they  must  either  sell  it  or  satisfy  the  court  that 
they  are  keeping  it  for  the  purposes  of  their 
undertaking?  In  my  opinion,  during  that  time 
they  have  a  perfect  right  to  use  it  in- the  same  state 
in  which  it  was  conveyed  to  them ;  not  to  alienate 
it,  or  to  do  an  act  which  will  prevent  them  from 
using  it  for  purposes  of  their  railway,  but  using 
it  by  way  of  interim  user  till  the  time  arrives  when 
they  apply  it  to  the  purposes  of  their  under- 
taking, llierefore,  in  my  opinion  it  cannot  be 
said  that  using  these  stables  as  such  till  the  time 
arrives  when  they  must  either  sell  them  or 
satisfy  the  court  they  intend  to  use  thenf 
for  -their  railway  purposes,  is  wrong  and  prohi- 
bited by  Act  of  Parliament.  That  benng  so,  so 
long  as  these  stables  are  lawfully  used  as  sti^lea 
(and,  if  they  are  unlawfully  used,  they  can  be 
stopped  by  another  proceeding  which  we  are  not 
considering  here),  on  the  oonstmotion  of  the 
grant  to  them  they  had  and  have  a  right  to  use 
the  right  of  way  which  passed  by  the  grant  to* 
them  of  the  stables  with  the  "  members  used  and 
enjoyed  therewith."  Then  it  is  said  that  the 
case  of  MuUiner  r.  The  Midland  Baibcay  Com- 
pany {ubi  sup.)  is  against  that ;  but  in  that  case 
the  railway  company,  having  constructed  their 
railway,  had  purported  to  grant  a  perpetual 
right  of  way  to  the  plaintiff,  and  he  sought  to 
make  use  of  that  for  the  purpose  of  preventing 
them  from  carrying  out  some  further  railway 
purposes  which  required  the  user  of  this  piece  of 
lana  over  which  thev  had  purported  to  grant  him 
a  perpetual  right  of  way.  They  had  therefore 
attempted  in  perpetuity  to  alienate  the  land 
which  they  only  held  for  the  puinDoses  of  their 
railway,  and  that  was  held  bad.  But  that  is  an 
entirely  different  thing  from  what  we  are  here 
considering,  where  we  must  treat  it  as  if  there 
is  no  ground  for  saying  that  they  are  improperly 
allowing  these  stables  to  remain.  They  may 
have  lost  their  parliamentary  powers  for  the 
purpose  for  which  they  originally  bought  these 
stables,  but  still  at  the  end  of  the  five  years,  or 
whatever  the  period  may  be  which  is  limited  in 
this  Act,  they  have  the  right  to  retain  them  if 
they  can  show  they  can  apply  them  to  any  other 
railway  purposes.  That  leads  me  to  another 
point.  It  has  been  urged  on  us  that  there  are  cases 
which  say  that  when  the  need  for  the  easement 
ceases  the  easement  ceases;  that  is,  that  when 
this  building  which  has  enjoyed  a  right  of  way 
as  a  stable  no  longer  is  used  as  a  stable,  when  it 
is  pulled  down  and  a  station  is  built,  if  that  is 
ever  done,  then  the  right  which  is  granted  to  a 
stable  will  not  exist  for  an  entirely  different 
purpose,  namely,  the  passage  of  omnibuses,  carts 
and  carriages  to  the  station.  That  ouestion  we 
are  not  considering.  This  bnUding  is  oeing  used 
as  a  stable  only,  and  the  sole  question  between 
the  parties  is,  while  that  is  so,  nave  the  railway 
company  by  virtue  of  their  conveyance  that  right 
of  way  which  was  enjoyed  as  appurtenant  thereto 
by  the  occupier  of  the  stable,  not  in  law  but 
in  &ct  P  That  really  disposes  of  the  principal 
arguments  which  have  been  addressed  to  us,  but 
I  may  mention  one  which  was  somewhat  pressed 
on  us,  though  I  cannot  see  that  it  can  interf^  with 
the  true  construction  of  this  grant.  It  was  said 
that  under  this  grant  for  the  compiuij^to  acquire- 
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-the  right  to  nse  this  way  would  be  contrary  to 
the  view  of  Parliament  requiring  a  railway  com- 
pany always  to  state  most  particularly  what 
they  intend  to  accmire  and  what  access  they 
intend  to  make.  Now,  as  regards  what  they 
intend  to  acouire,  if  acquiring  this  stable  carried 
with  it  not  tne  soil  of  the  road  but  the  right  to 
pi  over  that  road,  they  have  given  the  notice  that 
18  rec|nired.  The  argument  seems  to  me  not 
sofficiently  to  discriminate  the  difference  between 
claiming  to  have  the  soil  of  the  road  and  claiming 
to  have  a  right  to  go  over  the  road  as  it  had  been 
•previously  enioyed,  together  with  the  stables, 
-and  as  we  hold  it  passed  with  the  grant  of  the 
stable.  As  regards  the  other  matter,  as  to  the 
■access,  that  in  my  opinion  does  not  mean  that,  if 
hf  buying  a  house  they  buy  as  belonging  to  it  a 
right  to  use  a  certain  way,  they  are  to  indicate 
thftt,  but  only  that,  if  thev  require  to  take  land  or 
make  a  road  to  their  works,  tney  are  to  indicate 
that.  In  my  opinion  the  decision  of  the  court 
beknr  was  right,  and  the  appeal  must  be  dis- 
missed. 

BowEN,  L.J. — ^I  am  of  the  same  opinion,  and  I 
■confess  I  think  it  is  a  very  clear  case.  The  question 
is  whether  the  defendant  company  has  any  right  of 
tiser  over  this  way  between  A  and  B  coloured 
green  on  the  map.  That  question  must  mean 
whether  the  defendant  company  have  any  right 
of  nser  over  this  road,  assummg  that  the  premises 
are  in  their  present  state.  We  are  not  asked  to 
-speculate  or  conjecture  whether  they  will  have  a 
xx^t  of  user  under  some  other  circumstances 
•different  from  the  present.  I  only  mention  that 
to  prevent  it  being  supposed  that  the  company 
may  not  do  aomethmg  on  the  pink  ground  which 
may  destroy  the  right  of  way  whiui  at  present 
exists  between  A  and  B.  It  is  not  necessair  to 
'Consider  that.  This  private  road  or  way  which 
is  claimed  is  a  way  to  the  stable,  which  was  sold 
to  the  company  by  the  conveyance  of  the  14th 
'_Ang.  1875.  Now  the  first  matter  we  have  to 
xcooEider  is  whether,  assuming  this  were  a  convey- 
Jurce  simply  between  ordinary  individuals,  the 
light  of  way  to  this  stable  would  not  pass ;  and 
i&  second  point  which  will  have  to  be  decided  is, 
whether  any  distinction  arises  owing  to  the  fact 
.ihat  tbe  grantor  here  is  granting  to  a  railway, 
snd  the  grantees  are  the  company  who  take. 
iPirst,  as  to  the  terms  of  the  conveyance,  I  think 
that  this  case  is  a  pure  case  of  construction  of  the 
convs^snce,  and  must  be  governed  by  the  con- 
Btmetion  placed  upon  it.  In  considering  this 
ixniveyance,  in  reference  to  rights  like  rights  of 
way  (and  I  put  aside  apparent  easements  for  the 
"moment),  the  cases  fall  into  two  classes  :  first  of 
all,  cases  where  rights  of  way  arise  by  simple 
implication ;  and  secondly,  where  they  arise  owing 
to  the  express  words  of  the  conveyance.  In  the 
first  class  of  cases,  namely,  cases  of  implication, 
it  may  be  assumed  for  the  moment  that  there  are 
no  words  which  indicate  an  intention  of  the 
gntntof  about  the  right  of  way ;  but  we  are  left 
to  gather  it  from  the  fact  that  he  has  made  a 
■gnuit  of  premises  to  which  this  right  of  way  is, 
or  is  supposed  to  be,  annexed.  The  rule  about 
rights  of  way  which  arise  from  implication  is 
Bimply  this,  that  on  a  severance  of  the  properties, 
•nything  like  a  right  of  way  or  any  other  ease- 
'ment  which  is  used,  and  which  is  reasonably 
necessary  for  the  reasonable  and  comfortable  use 
of  thept^  granted,  is  intended  to  be  granted  too. 


The  principle  is,  that  the  grantor  is  assumed  to 
have  intended  that  his  grant  shall  be  effectual. 
When  two  properties  are  severed,  the  parties  to 
the  severance,  both  the  man  who  gives  and 
the  man  who  takes,  intend  that  such  reason- 
able incidents  shall  go  with  the  thing  granted 
as  to  enable  the  person  who  takes  it  to 
enjoy  it  in  a  proper  and  substantial  way. 
This  particular  case  is  not  a  case  of  a  way  of 
necessity,  though  I  do  not  say  that  there  might 
not  be  ways  which  would  pass  by  implication  as 
ways  of  necessity,  even  if  they  were  only  reason- 
ably necessary  and  not  physically  necessary.  Here 
we  have  express  words,  and  what  we  have  to 
decide  is,  whether  this  is  a  way  which  the  owner 
by  appropriate  language  has  shown  an  intention 
to  grant.  Now,  let  us  look  first  of  all  at  the  facts. 
The  facts  are,  that  the  owner  has  granted  the 
stable,  and  this  is  a  hard  beaten  road  which  has 
been  the  only  way  by  which  access  to  the  stables 
has  been  had.  There  were  doors  to  the  stable 
leading  on  to  the  field  and  not  facing  to  the  road 
itself.  But  this  road  between  A  and  B  has  really 
been  the  path  to  the  stables.  Let  na  see  what  the 
grantor  has  said.  He  has  aaid  that  he  grants  the 
premises,  including  the  stables,  "  together  with 
all  buildings,  erections,  sheds,  walls,  hedges, 
fences,  trees,  ditches,  rights,  mwnbers,  and 
appurtenances  whatsoever  to  the  aeveral  pieces 
or  parcels  of  land  and  hereditaments  hereby 
^[ranted  and  conveyed,  or  othsmJee  a8aui:e4  or 
mtended  so  to  be,  or  any  of  them  belonging  or  in 
anywise  appertaining,  or  deemed,  token,  or  known, 
held,  occupied,  or  enjoyed,  as  part,  paccel«  or 
member  thereof."  It  is  quite  true  that  the  words 
"  part,  parcel,  or  member  thereof  "  seem  somewhat 
inapt  to  apply  to  an  easement  of  a  light  of  way 
which  cannot  be  said  to  be  "part,  parcel,  or 
member  "  of  the  premises  granted.  Stulj  taking 
the  thing^  broadly  and  endfavQuring  to  judge 
what  the  mtention  of  the  parties  as  expressed  by 
their  language  is,  it  seems  to  mfs  that  the  grantor 
intended  to  give,  and  that  the  companjr  should 
have  all  such  rights  in  the  nature  of  rights  of 
way  as  were  de  faelo  occupied  or  enjoyed  at  that 
time  as  appurtenant  to  the  premises.  It  is  quite 
true  that  tnis,  at  the  moment  of  the  grant,  was 
not  a  right  of  way.  It  was  only  a  way.  Does 
that  nu^e  a  difference  f  That,  again,  is  a  ques- 
tion of  construction,  and  the  authorities  wnich 
have  been  cited  from  Thomsmi  v.  Waterlow  (,ubi 
sv^.)  downwards  are  really  authorities,  it  seems 
to  me,  on  the  construction  of  similar  deeds  which 
may  be  used  for  the  purpose  of  verification,  but 
are  not  actually  conclusive.  ■  In  Thamsow  v. 
Waterlow,  which  waa  decided  by  the  then  3Iaster 
of  the  Rolls  (Lord  Bomilly),  it  was  supposed  that 
a  distinction  must  be  made  between  the  cases 
where  some  road  or  right  of  way  had  existed 
before  the  unity  of  poaasssion,  and  that  in  that 
clafis  of  cases  words  like  these  might  revive  a 
right  of  way  which  bad  .  preyiflusly  existed, 
but  would  not  (morate  to  create  a  right 
of  way  which  had  never  been  a  right  _  .of 
way  before,  but  had  been  tk  way  used  fturipg 
the  unity  of  possession.  That  decision  was  dis- 
approved of  by  the  Court  of  Queen's  Bench  in  the 
case  of  Kay  v.  Oosley  {uJn  «m.),  and  Lord 
Blackburn  says :  "  If  the  words  had  been  '  together 
with  the  right  of  way  which  Green  de  facto  has 
enjoyed  of  passing  over  the  private  farmyard,* 
supposing  that  had  been  a  nght  of  way  never 
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844-VoI.  LI.,  N.  s.l 
"  ■  ; 


THE  LAW  TIMES. 


[Nor.  15,  18M. 


Ct.  op  App.] 


Baylkt  V,  Gb£at  Westekn  Railway  Compaky. 


[Ct.  op  App. 


CDJoyed  as  of  riffht,  but  me'rely  a  way  de  facto 
used  still,  I  think  the  words  would  hare  clearly 
enough  created  a  right  of  way."  That  is  to  say, 
ho  would  have  construed  the  words  as  creating  a 
right  of  way,  even  if  they  had  been  a  little 
obscure.  A  similar  view  was  taken  in  this  court 
in  Wafts  V.  Kelson  {uhi  »np.),  though  it  was  not 
necessary  for  the  decision.  It  is  not  actually  a 
case  in  point,  but  the  point  which  had  been 
raised  in  Thomson  v.  Waterlow,  and  which  it  is 
necessary  for  us  to  consider  in  the  present 
instance,  was  considered  again  by  Fry,  L.J.,  in 
the  case  of  Barkshire  v.  Grubb  {uhi  stip.),  where 
his  Lordship  said,  after  alluding  to  the  point 
made  in  Thomson  v.  Waterlow  by  the  Master  of 
the  Bolls,  and  in  Langley  v.  Hammond,  which 
had  drawn  a  distinction  between  the  right  of 
way  which  had  existed  before  unity  of  possession, 
and  ways  which  had  only  been  enjoyed  de  facto 
during  the  possession :  "  And  accordingly  the 
doubt  which  was  irtroduced  by  these  cases  seems, 
I  am  bapOT  to  say,  to  have  been  dispelled  by  the 
cases  of  Kay  v.  Oxley  and  Watts  v.  Kelson,  which 
have  restored  the  law  as  it  had  been  settled  by 
the  earlier  decisions."  Then  he  quotes  the  mssage 
from  Lord  Blackburn's  judgment  in  Kay  v. 
Chdey,  which  I  have  referred  to.  That  seems  to 
me  really  sense.  It  is  still  a  question  of  con- 
struction. I  think  one  must  look  at  the  particular 
words  of  every  particular  deed.  But  these  cases, 
as  summed  np  and  expounded  by  Fry,  L.J.,  in 
the  recent  decision  of  Barkshire  v.  Grubb,  show 
this,  that  the  mere  fact  that  the  way  did  not 
exist  as  a  right  of  way  before  unity  of  possession, 
and  was  only  enjoyed  as  a  way  before  unity  of 
possession,  will  not  prevent  the  court  putting 
STich  a  construction  upon  general  words,  which 
prima  facie  might  apply  to  rights,  and  not 
to  ways  enjoyed  de  facto  only,  as  is  to  be 
gathered  from  the  intention  of  the  parties.  That, 
I  think,  is  what  the  Lord  Justice  decided  in 
Barkshire  v.  Grubb,  and,  as  he  will  give  judg- 
ment in  this  case,  I  express  my  view  in 
the  hope  that,  if  I  have  misread  his  decision, 
he  will  say  so.  Therefore,  if  this  is  to  be 
taken  to  be  a  conveyance  between  ordinary 
parties,  these  words  would  create  to  my  mind 
a  new  right  of  way  as  appurtenant  to  the  use  and 
enjoyment  of  the  stable.  Is  that  view  to  be 
affected!  in  any  way  by  the  mere  fact  that  a 
railway  company  is  one  of  the  parties  to  this  con- 
veyance? Mr.  Littler  has  put  his  point  in  two 
ways :  he  says  first  of  all,  that  the  known  object  of 
the  conveyance  here  was  not  that  the  stable  should 
be  used  as  a  stable,  but  that  it  should  be  pulled 
down,  and  therefore  he  says  that  restricts  in  some 
■Wfij  the  grant,  or  ought  to  induce  us  to  put  a 
different  construction  upon  it  to  that  whicn  we 
should  otherwise  apply.  But  the  known  object  of 
the  conveyance,  as  has  been  pointed  ont  by 
Cotton,  L.J.  from  the  knowledge  of  the  object  of 
the  conveyance,  does  not  raise  an  implication  of  a 
covenant  to  use  the  premises  only  for  the  purpose 
for  which  the  parties  know  it  is  going  to  be  used. 
The  case  where  there  is  an  implied  covenant  by  a 
grantor  not  to  derogate  from  his  own  g^rant  and 
to  allow  the  premises  to  be  used  by  the  grantee 
for  the  purpose  he  knows  they  are  intended  to  be 
usedj  is  a  converse  principle  which  has  nothing  to 
do  with  such  a  proposition  as  that  for  which  it  has 
been  used  as  an  illustration,  and  I  do  not  think 
that  in  law  or  sense  it  can  be  said  that,  because 


the  vendor  knows,  or  thinks  he  has  reason  to 
know,  the  vendee  is  going  to  use  what  he  buys  for 
a  particular  object,  that  therefore  the  vendee  is 
to  be  assumed  to  have  bound  himself  by  implica- 
tion never  to  use  it  for  anything  else.  That  I 
believe  would  introduce  a  principle  for  which 
there  h  no  foundation  in  reason  or  law.  Thm 
Mr.  Littler  also  puts  it  in  this  way.  He  says  it 
is  contrary  to  the  Act  of  Parliament  that  this 
should  be  used  as  a  stable.  In  my  mind  it  is 
not.  I  take  issue  with  him  on  the  &ct.  It  is  per- 
fectly true  that  railway  companies  only  acquire 
land  for  the  legitimate  objects  of  their  raihvay- 
Without  considering  in  the  present  instance, 
which  I  do  not  think  it  is  in  the  least  necessary 
to  do,  under  what  circumstances  railway  com- 
panies can  be  prervented  from  making  an  improper 
use  of  the  land  they  acquire  by  the  statutory 
powers  for  railway  purposes  only,  to  my  mind  it 
18  obvious  here  that  there  is  not  the  faintest 
reason  for  thinking  that  the  use  of  the  stable  as 
a  stable  during  the  interim  period  which  elapses 
before  it  either  becomes  superfluous,  if  it  ever  does 
become  superfluous  land,  or  before  they  put  it  to 
the  use  of  their  undertaking,  would  be  contrary  to 
law.  They  might  not  have  of  necessity  to  convert 
it  for  many  years,  and  to  say  that  during  that 
interim  period  they  should  not  be  allowed  to  use 
the  premises  in  the  state  in  which  they  bought 
them,  would  be  contrary  to  sense,  and  I  believe 
absolutely  inconsistent  with  the  train  of  thought 
which  passed  through  the  mind  of  those  who 
decided  both  in  the  House  of  Lords  and  in  this 
court  the  cases  of  which  Hooper  v.  Bourne  (37 
L.  T.  Rep.  N.  S.  694;  42  L.  T.  Rep.  N.  S  97; 
3  Q.  B.  Div.  268 ;  6  App.  Cas.  1)  is  an  illus- 
tration. The  class  of  cases  where  railway  com- 
panies are  prevented  from  depriving  themselves 
of  the  power  of  using  their  land  for  the  railway 
purposes  for  which  they  have  bought  it  are  totally, 
it  seems  to  me,  beside  tne  present  case.  Therefore 
I  come  back  to  what  I  started  with,  that  this  is  a 
question  npon  the  construction  of  the  deed,  and 
npon  the  true  construction  of  this  deed  I  think 
this  right  of  way  passed,  and  that  the  appeal  fails. 
Fey,  L.J. — I  agree  with  my  learned  brothers  in 
this  case.  The  first  question,  and  I  think  the 
whole  Question,  is  one  of  construction.  It  appears 
to  me  tnat  the  cases  of  Watts  v.  Kelson  (ubi  tup.) 
and  Kay  v.  Otley  {ubi  sup.)  have  laid  down  a 
general  principle  of  construction  whichj  I  think, 
may  be  stated  in  this  way :  that,  if  one  person 
owns  both  Whiteacre  and  Blackacre,  and  if 
there  be  a  made  and  visible  road  over  Whiteacre, 
and  that  has  been  used  for  the  purpose  of  Black- 
acre  in  such  a  way  that,  if  two  tenements 
belonged  to  several  owners,  there  would  have 
been  an  easement  in  favour  of  Blackacre  over 
Whiteacre,  and  the  owner  aliened  Blackacre  to 
a  purchaser  retaining  "Whiteacre,  then,  in  my 
opinion,  the  grant  of  Blackacre,  either  "wita 
all  rights  usually  enjoyed  with  it "  or  "  with 
aU.  rights  appertaining  to  Blackacre,"  or  pro- 
bably the  mere  grant  of  Blackacre  itself  with- 
out general  wor^,  carries  a  right  of  way  over 
Whiteacre.  That  appears  to  me  to  be  the 
result  of  those  cases.  Now,  in  the  preaent 
case  there  is  no  doubt  but  that  there  was  a 
made  and  visible  way  used  for  these  stables. 
What  is  the  conveyance  to  the  company?  It 
grants,  among  other  things,  the  stables,  and  it 
grants  them  (I  have  selected  such  words  as 
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appear  to  me  to  be  material)  "  together  with  all 
rights  to  the  said  hereditaments  hereby  granted, 
or  any  of  them,  belonging  or  in  anywise  appertain- 
ing or  enjoyed  as  part,  parcel,  or  member  thereof." 
Kow  it  IS  plain  the  parties  to  this  conveyance 
considered  that  rights  could  be  enjoyed  as  part, 
parcel,  or  member.  YThat  the  precise  legal  effect 
of  those  words  is  may  not  be  very  clear,  but  it  is 
qnite  plain  that,  used  as  they  are  by  the  parties 
to  this  instrument,  they  mnst  mean  a  right  re- 
lating to  or  enjoyed  with  or  for  the  benefit  of  a 
tenement  or  part  of  a  tenement.  Now  this  visible 
read  was  nsed  in  fact  at  the  time  of  the  convey- 
ance, and  was  enjoyed,  therefore,  as  if  it  were  a 
right  and  attached  to  the  stables,  and,  in  my 
judgment,  that  passed  by  the  effect  of  the  instru- 
ment itself.  Now,  if  there  were  any  doubt  about 
this  point,  I  should  think  that  the  reference  to 
the  plan  upon  the  conveyance  made  it  more  plain, 
because  there  the  road  in  question  is  indicated, 
like  all  the  other  roads,  by  the  colour  brown. 
That  seems  to  me,  as  it  appeared  to  Chitty,  J.  in 
the  court  below,  to  be  an  indication  of  the  inten- 
tion that,  as  between  the  parties,  this  road  should 
be  treated  as  a  road.  Does  it,  then,  make  any 
difference  that  the  grantee,  instead  of  being  an 
individual,  is  a  railway  company?  I  think  it 
makes  no  difference.  Tlie  point  has  been  argued 
in  two  ways.  In  the  first  place,  it  has  been  said 
that  the  words  being  ambiguous  the  court  ought 
to  give  a  narrower  interpretation  to  the  words 
where  the  grantee  is  a  company  having  limited 
powers  and  limited  objects  to  what  it  would  in 
the  case- of  a  private  owner;  but,  in  my  opinion, 
the  words  in  this  case  are  not  ambiguous,  and 
there  is  really  no  doubt  as  to  the  meaning  of  the 
words.  Therefore  that  argument  fails.  It  has 
been  then  said  that  there  is  an  implied  reservation 
to  the  grantor  of  this  right  of  way  in  such  a 
manner  as  to  prevent  the  grant  taking  effect  for 
the  benefit  of  the  company ;  bnt,  in  the  first  place, 
there  is  the  broadest  distinction  between  implied 
grants,  grants  which  may  be  implied  for  the 
object  for  which  the  grant  is  made,  and  implied 
reservations.  That  is  a  point  which  this  court 
had  to  consider  not  very  long  ago  (Rutaell  v. 
W<M»,  50  L.  T.  Hep.  N.  S.  673;  25  Ch.  Div.  659), 
and  the  majority  of  the  members  of  the  court 
felt  that  distinction  to  be  a  very  brood  one.  It 
appears  to  me  as  a  general  rule  that  a  person 
who  desires  to  reserve  a  right  to  himself  must  do 
so  by  express  words,  and  there  is  great  difficulty, 
if  not  impossibility,  in  holding  that  a  right  of 
this  sort  could  be  reserved  by  implication.  Bnt, 
la  the  present  case,  to  hold  that  there  was  such  a 
reservation  wonld  in  mv  judgment  be  incon- 
sistent with  the  terms  of  the  deed,  and  nothing 
<!an  be  plainer  than  that  such  an  implied  reserva- 
tion cannot  be  raised  as  would  be  inconsistent 
with  the  express  terms  of  the  instrument.  That 
appears  to  me  to  be  enough  to  determine  the 
case.  In  saying  that,  I  am  not  in  any  way  with- 
holding my  assent  from  the  other  ground  referred 
to  by  Cotton,  L.J.  in  particular,  and  Bowen,  L.J. 
also,  and  I  assent  to  the,  view  which  they  have 
expressed  on  those  points.        Appeal  d{<mis»ed. 

Solicitors  for  the  plaintiff,  Milne,  Riddle,  and 
Xellor,  agents  for  8.  Cater,  Plymouth. 
Solicitor  for  the  defendants,  R.  R.  Nehon. 
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(Before  Cotton,  Bowen,  and  Fry,  L.JJ.) 

Ex  parte  Chaplin;  Re  Sixclaie.  (a) 

Act  of   hanknmtey — Atsignment    of  all    debtor's 
property  —  fraudulent    conveyance  —  Intent    to 
defeat  or  delay  creditors — 13  Eliz.  c.  5 — Bank- 
ruptcy Act  1869  (32  ^  33  Vict.  c.  71), «.  6,  sub- 
sect.  2. 
In  July  1882    a  trader  in  pecuniary   difficulties 
assigned  sidistantiaUy  the  whole  of  his  property 
{including    stock-in-trade,    booh-dehts,    ana    the 
goodwill  of  his  business)  to  one  of  his  creditors, 
the  consideration  expressed  in  the  deed  being  the 
rdease  by  that  creditor  of  a  debt  of  32711.  then 
owing  to  him  by  the  debtor.    At  the  date  of  the 
assignment  only  1370J.  was  in  fact  due  by  the 
assignor  to  the  assignee,  the  real  coiisideration 
being  the  release  of  the  debt  achujXly  due,  and  a 
verbal  undertaking  by  the  assignee  to  pay  the 
assignor's  debts,  b%U  it  wa«  not  clear  whether  this 
referred  to  the  whole  of  his  debts,  or  to  his  trade 
debts  only.    On  the  same  day  the  assignor  agreed 
in  icriting  to  manage  the  business  as  the  servant 
of  the  assignee  at  a  weekly  salary.    A  few  days 
before  the  execution  of  the  deed,  but  after  tlu< 
agreement  had  been  come  to,  the  assignee  paid 
out  some  executions  for  the  assignor,  and  shortly 
after  the  deed  was  executed  he  paid  certain  rent 
which  the  OfSsignor  owed  to  the  landlord  of  the 
business  premises.    After  the  eseecuHon  of  tlie 
deed  the   assignor  carried  on  the   business  as 
before  in  his  own  name,  and  there  was  nothing 
to  show  that  he  was  not  tlie  owner  of  ii,  though 
in  fact    he    aeted    under  the    direction  qf  the 
assignee.    No  other  creditor  knew  of  the  assign- 
ment.    . 
In  March  1883   the  assignor  teas  adhidieated  a 
bankrupt.    At  that   date  nearly  aU    the  trade 
debts  due  from  the  assignor  at  the  date  of  the 
deed  had  been  paid  in  the  course  of  carrying  on 
the  business. 
Held,  by  Cotton  and  Bowen,  L.JJ.,  that  the  effect  of 
the  deed  being  to  defeat  and  delay  the  assignor's 
creditors  in  enforeing  their  ordinary  remedies  for 
the  reeoverii  of  their  debts,  and  as  they  could  not 
enforce  the  agreemsnt  by  the  assignee  to  pay  them, 
the  execution  of  the  deed  was  an  act  of  bcmk- 
ruptcy,  and  it  was  therefm-e  void  as  against  the 
trustee  in  bankruptcy. 
Held,   by  Fry,  L.J.,  that  the  deed  wcu  void  as 
against  the  assignor's  creditors  under  13  Eliz. 
e.  6. 
Held,  also,  that  the  assignee  could  only  prove  in 
the  bankruptcy  for  the  sums  paid  by  hvm  under 
the  agreement. 
This  was  an  appeal  from  an  order  of  Mr.  Registrar 
Pepys,  acting  aa  Chief  Judge  in  Bankruptcy,  de- 
claring that  two  deeds  of  assignment,  both  dated 
the  14th  July   1882,    and  executed    by  Walter 
Sinclair,  a  bankrupt,  were  fraudulent  and  void  as 
against  the  trustee  in  bankruptcy. 

The  bankrupt  carried  on  business  as  a  watch- 
maker and  jeweller,  at  No.  137,  Newington- 
causeway.  He  had  for  some  years  purchased 
goods  from  Messrs.  G.  H.  and  A.  C.  H.  Chaplin, 
who  were  wholesale  jewellers  and  silversmiths, 
and  these  assignments  had  been  made  to  them. 

The  first  of  these  deeds  was  dated  the  14th 
July  1882,  and  was  made  between  the  bankrupt 
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of  the  one  part  and  Messrs.  Chaplin  of  the  other 
part,  and  it  recited  that 

Whereas  the  said  W.  Sinclair  has  for  aome  time  past 
Oairied  on  the  bnsineea  of  a  ulyemnith  in  the  mesaaaere, 
shop,  and  premises,  No.  137,  Newingrton-oanseway  afore- 
Baid,  and  whereas  the  said  W.  Sinclair  is  indebted  to 
the  said  Q.  H.  Chaplin  and  A.  C.  H.  Chaplin  in  the 
Bom  of  32711.  2i.  lOd.^  and  beinff  nnprepared  to  pay  tiie 
same,  the  said  W.  Smolair  haui  agreed  to  sell  to  the 
said  G.  H.  Chaplin  and  A.  C.  H.  Chaplin  all  the  fami- 
tnre,  stook-in-trade,  fiztnrea,  chattels,  and  effects  now 
being  in  or  abont  or  belonging  to  the  said  messnage 
aad  premises,  and  also  all  book-debts  now  dne 
for  the  same,  and  the  goodwill  of  the  bnsineas 
of  a  ailversmith,  in  oonsideration  whereof  ilie  said 
G,  H.  Chaplin  and  A.  C.  H:  Chaplin  hare  agreed 
to  release  the  said  W.  Sinclair  from  their  said  debt, 
in  manner  hereinafter  appearing.  And  it  was  thereby 
witnessed  that  "  in  pnrsnance  of  the  said  agree- 
ment, and  in  consideration  of  the  32711.  2e.  lOd.  so  as 
aforesaid  dne  iiom  the  said  W.  Sinolair  to  the  ssid  G.  H. 
Chaplin  and  A.  C.  H.  Chaplin,  the  said  W.  Sinclair  doth 
hereby  sell  and  assign  onto  the  said  O.  H.  Chaplin  and 
A.  C.  H.  Chaplin  aU  and  singnlar  the  fnmitare,  stock- 
in-tnde,.fixtQrea,  goods,  chattels  and  effects  now  being 
in  and  abont  and  Mloneing  to  the  said  messnage,  shop, 
and  premises  aforesaid,  and  also  all  book-debts  dne  and 
owing  in  the  said  bnsiness,  and  also  all  the  estate 
and  interest  of  him  the  said  W.  Sinolair  in  the 
goodwill  of  the  said  boBiness  of  a  silTsramith  now 
carried  on  npon  the  said  messnage  and  premises, 
together  with  the  right  at  all  times  hereafter  to 
nas  the  name  of  the  said  W.  Sinolair  in  oatrying  on 
the  same  bnsineas :  to  hold  the  said  fnmitnre,  nxtnres, 
stock-in-trade,  book-debts,  goodwill,  and  other  the  pre- 
mises hereby  assigned  onto  the  said  G.  H.  Chaplin  and 
A.  C.  H.  Chaplin  absolately.  And  theaapreaents  farther 
witness  that,  in  fnrthsr  pnrsnance  of  the  said  agreement, 
and  for  the  oonsideration  aforesaid,  the  said  G.  H. 
Chaplin  and  A.  C.  H.  Cha_plin  do  hereby  abaolntely 
release  aad  discharge  the  said  W.  Sinclair  of  and  from 
the  said  debt  or  stun  of  32711.  2».  lOd.  so  as  aforesaid  due 
to  them  from  the  said  W.  Sinclair,  and  aU  actions,  snits, 
claims,  and  demands  in  respect  thereof. 

The  other  deed  was  made  between  the  same 
parties  and  bore  the  same  date.  There  were  no 
recitals,  and  it  was  thereby  witnessed  that,  in 
oonsideration  of  the  snm  of  502.  paid  to  Sinclair 
W  Messrs.  Chaplin  "on  the  execution  hereof," 
Sinclair,  as  beneficial  owner,  did  thereby  assi^ 
to  the  Messrs.  Chaplin  the  shop  and  premises  in 
which  he  carried  on  his  business,  to  hold  to  them, 
their  executors,  administrators,  and  assigns,  for 
the  then  unexpired  residue  of  the  term  for  which 
the  premises  were  held,  subject  to  the  payment  of 
the  rent  reserved  by  and  to  the  performance  of 
the  covenants  and  conditions  contained  in  the 
original  lease.  And  the  Messrs.  Chaplin  covenanted 
to  pay  the  rent  and  to  observe  and  perform  the 
covenants  and  conditions. 

In  a  written  agreement  dated  the  same  day 
between  Messrs.  Chaplin  and  Sinclairitwas  recited 
that  Messrs  Chaplin 

Are  posaeaaed  of  the  bnsineBa  of  a  ailveismith  and 
jeweller,  now  carried  on  npon  the  measnaee  and 
premiaea  No.  137,  Newington-oanseway,  and  tae  aaid 
W.  Sinolair  hath  agreed  to  enter  the  employment  of 
the  aaid  G.  H.  Chiplin  and  A.  C.  H.  Chaplin  for  the 
purpose  of  managing  the  aaid  bnaineas,  aa  herdnaf  ter 
mentioned. 

And  it  was  agreed  that  Sinclair  should  enter  the 
employment  of  Messrs.  Chaplin  for  that  purpose 
from  that  date,  and  should,  to  the  best  of  his 
power,  endeavour  to  promote  the  business.  It 
was  provided  that  he  should  devote  his  whole 
time  during  ordinary  business  hours  to  the 
management  of  the  business,  and  should  not  be 
engaged  in  any  other  business  or  occupation 
whatsoever.    That  Sinclair  should  in  all  respects 


comply  with  any  orders  and  directions  that  might- 
from  time  to  time  be  given  to  him  by  the  Messrs. 
Chaplin.  That  he  should  not  purchase  any  goods 
or  give  any  orders  whatever  without  special 
directions  in  writing  given  to  liim  by  M^srs. 
Chaplin.  That  they  would  pay  him  for  his 
services  the  sum  of  52.  a  week,  and  also  permit 
him  during  the  continuance  of  the  agreement  to- 
reside  in  the  house  rent  free,  and  that  the  agree- 
ment might  be  determined  at  any  time  by  either 
party  by  one  week's  notice  in  writing,  expiring- 
on  any  day. 

After  the  execution  of  these  deeds  the  business 
was  carried  on  as  before  in  the  name  of  Sinclair, 
and  he  appeared  to  be  the  owner  of  it,  bat  he- 
acted  under  the  directions  of  Messrs.  Clu^lin, 
who  visited  the  shop  from  time  to  time,  but 
stayed  in  a  small  room  at  the  back  of  it. 

The  account  at  the  bank  relating  to  the  business, 
remained  in  Sinclair's  name,  and  he  continued  to- 
draw  the  cheques,  but  it  was  alleged  that  he  only 
did  BO  after  Messrs.  Chaplin  had  initialed  the- 
counterfoil. 

On  the  2nd  Feb.  1883  Sinclair  filed  a  liquidation 
petition,  and  on  the  18th  March  he  was  adjudi- 
cated a  bankrupt.  The  trustee  in  the  bankruptcy 
applied  to  the  court  for  an  order  declaring  the- 
two  deeds  of  assignment  of  the  IMh.  July  18^ 
fraudulent  and  void  as  against  him. 

From  the  evidence  it  appeared  that  at  the  date 
of  the  execution  of  the  deeds  Sinclair  was  in 
pecuniary  difficulties,  and  that  substantially  the 
whole  of  his  property  was  comprised  in  the  deeds. 
There  was  a  parol  agreement  between  Sinclair' 
and  Messrs.  Cnaplin  that  they  should  pay  all  his 
debts,  though  it  was  not  clear  whether  or  not  this, 
referred  to  his  trade  debts  only.  This  agreement 
and  the  release  of  the  debt  which  Sinclair  owed 
Messrs.  Chaplin  at  the  date  of  the  deeds,  amount- 
ing to  13702.  7s.  3<2.,  was  the  real  consideration  for 
the  deeds. 

It  was  alleged  by  one  of  the  Messrs.  Chaplin 
that  the  32712.  2s.  lOd.,  which  was  stated  as  the 
consideration  in  the  first  deed,  included  the  debt 
due  to  them,  and  all  the  other  liabilities  of  the- 
bankrupt.  After  the  arrangement  had  been 
entered]  into,  Messrs.  Chaplin  paid  on  the  4tlL 
July  18c2,  through  their  solicitors,  an  execution, 
against 'Sinclair  for  882.  14«.  7<i.,  and  on  the  11th. 
July  another  for  442.  17s.  2d.,  and  on  the  12th. 
July  they  paid  a  judgment  debt  of  62Z.,  which, 
had  been  recovered  against  him.  On  the  Slst 
July  they,  through  their  solicitors,  paid  Sinclair's- 
landlord  2112.  10s.  for  rent  in  arrear,  and  the- 
landlord  gave  his  assent  to  the  assignment  oithe- 
lease  to  them. 

Sinclair  stated  that  the  only  ])er8ons  who  were 
aware  of  the  assignment  were  himself,  his  wife, 
Messrs.  Chaplin,  and  their  solicitors.  It  also 
appeared  that  in  Jaii.  1883,  the  business  being 
then  carried  on  by  Sinclair  on  behaii  of  Messrs. 
Chaplin,  one  of  the  creditors  pressed  for  payment,, 
and  Sinclair,  having  consulted  Messrs.  Cfhapliu 
on  the  subject,  by  their  direction,  gjive  the  creditor 
some  acceptances  signed  by  himself  as  security 
for  the  debt. 

On  the  3rd  Aug.  1883  the  registrar  made  an' 
order  declaring  both  the  deeds  of  assignment 
fraudulent  and  void  as  against  the  trustee,  and' 
declared  that  the  pro[>erty  comprised  in  the  first 
deed  formed  part  of  the  property  of  the  bank- 
mpt  devolving  upon  the  trustee,  and  he  ordered 
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Messrs.  Chaplin  forthwith  to  deliver  up  to  the 
trastee  the  property  comprised  in  the  first  deed, 
or  80  mach  thereof  as  remained  unsold  or  undis- 
posed of,  and  further  that  they  should  render 
an  account  upon  oath  of  all  their  dealin|^ 
and  transactions  with  the  said  property,  and 
-should  pay  to  the  trustee  what  shordd  by 
such  account  appear  to  be  due  in  respect  oi 
such  part  or  parts  of  the  said  property  as 
jnight  have  been  sold  or  disposed  of;  and  he 
directed  an  inquiry  to  assess  the  damages  sus- 
tained by  the  trustee  by  reason  of  the  dealings 
and  transactions  of  Messrs.  Chaplin  with  the 
said  property;  and  he  ordered  tne  assignment 
of  the  lease  to  be  delivered  up  to  the  trustee  to  be 
cancelled. 

iVom  this  order  Messrs.  Ch  aplin  appealed. 

Wmdow,  Q.C.  and  F.  Cooper  Willie  for  the 
■appellanta.— This  was  not  a  fraud  on  the 
buikmptcy  laws,  as  there  was  a  hond  fide 
advance  made  by  the  assig^oee  to  enable  the 
debtor's  business  to  be  carried  on.  The  oon- 
nderatitm  for  the  assigpunent  was  the  original 
debt  doe  to  Messrs.  Chaplin,  and  the  payment 
of  Sinclair's  debts.  A  payment  maae  to  a 
creditor  of  the  debtor  is  as  good  as  a  payment 
to  him: 

BM  V.  Bimpion,  26  L.  J.  360,  Ex. ;  2  H.  A  N.  410. 
Here  there  was  an  out-and-out  sale,  and  there- 
fore, in  determining  whether  it  is  an  act  of  bank- 
ruptcy or  not,  the  effect  on  future  creditors  must 
not  be  considered.  In  Hwtton  v.  Oruiwell  (1  E.  & 
B.  15)  the  consideration  for  the  assignment  was 
the  payment  of  one  creditor,  and  it  wa'i  held  not 
to  be  an  act  of  bankruptcy.  Here  the  considera- 
tion was  the  payment  of  all  the  creditors.  [Pkt, 
-J.  referred  to  Ex  parte  ZwUehenbart  (3  M.-D.  & 
D.  671.]  There  the  assignees  only  covenanted  to 
pay  a  composition  to  the  creditors.  In  Ex  pa/rte 
Mi*  (34  L.  T.  Hep.  N.  S.  706;  2  Ch.  Div.  797, 
798)  MeUish,  LJ.  said  :  "  The  result  of  the  autho- 
rities is,  that  where  a  debtor  assigns  his  whole 
property  as  a  security  for  a  past  debt  only,  it  is 
an  act  of  bankruptcy,  whatever  the  motives  of 
the  parties  may  nave  been.  If  there  is  also  a 
further  advance,  it  is  not  a  question  whether  the 
further  advance  was  great  or  small,  but  whether 
there  was  a  hond  fide  intention  of  carrying  on  the 
business."  The  further  advance  need  not  be 
•made  at  or  before  the  time  the  deed  is  executed. 
This  is  a  sale  out-and-out,  and  is  not  an  act  of 
bankruptcy  if  there  is  a  suflBcient  consideration, 
■which  means  that  a  fair  value  must  be  paid. 
Lomax  v.  Bweion  (24  L.  T.  Bep.  N.  S.  137; 
L.  Bctj.  6  C.  P.  107)  is  in  our  favour.  Messrs. 
*Chaplui  paid  several  creditors,  some  of  whom 
held  security  and  others  did  not.  If  the  deed 
is  a  mortgage,  then  advances  were  made  to 
enable  Sinclair  to  carry  on  his  business.  The 
deed  was  net,  therefore,  an  act  of  bankruptcy. 
This  was  reeSij  an  out-and-out  sale.  There  was 
no  trust  for  the  debtor,  and  therefore  the  fact  that 
he  remained  in  possession  is  not  sufficient  to  over- 
■come  the  evidence  of  hona  fidet.  The  statute  13 
Eliz.  c.  5  does  not  apply.  Under  the  Bankruptcy 
Act  defeating  or  delaying  creditors  is  in  itself  a 
fraud :  under  the  statute  of  Elizabeth  that  is  not 
sufficient,  fraud  must  be  proved.  The  question 
is  whether  this  was  a  hond  fide  transfer  and 
it  was  intended  that  the  assignee  should  keep 
ibe  property,  or  whether  it   was  a   sham,  the 


intention  being  to  retain  the  property  for  the 
assignor : 

Alton  v.  Horrwon,  21 L.  T.  Bep.  N.  8.382 ;  L.  E«p- 

E^^nt^^af^M L.  T.  Bep-N-S.  789 ;  iaC!h.  Div. 

814; 
Bidduiph  v.  Ooold,  11 W.  B.  882. 

Messrs.  Chaplin  could  not  have  had  notice  of 
any  fraud  when  they  took  the  precaution  of 
examining  the  debtor's  books,  and  madeabargam 
to  pay  all  the  creditors  so  far  as  they  wore  made 
known  to  them,and  they  have  in  fact  all  been  Mid 
except  two.  A  bcmajMe  sale  of  goods  is  not  mvaJw, 
because  it  is  known  that  an  execution  is  intended  ( 

Bale  V.  Saloon  OrmOm*  Coflipanv,  4  Dieir,  468. 
[Fax,  L.  J.  referred  to  EciMea  v.  Pewaey.  3  K.  &  J. 
90.]  Here  the  settlement,  was  volnntwy.  [Fm, 
L.J<— But  Wood,  V.C.  said  that  a  aattlament  for 
valuable  consideration  might  be  fraadulentj 
But  there  the  grantee  must  have  notice  of  the 
fraud.  Here  the  debtor  being  in  poaaeasion  was 
consistent  with  the  arrangement  between  the 
parties,  and  fraud  cannot  be  inferred.  [Bowbn, 
LJ.~ In  Be  Colemere  Lord  Cranworth  said  (13 
L.  T.  Bep.  N.  S.  621 ;  L.  Hep.  1  Ch.  App.  132) 
that,  in  order  that  an  assignment,  of  all  a  trader  a 
goods  should  be  fraudulent  under  the  bankruptcy 
Biw,  it  '■  must  be  an  assignment,  not  for  the  pur- 
pose of  raising  money  to  enable  the  trader  to  go 
on  with  his  trade,  but  for  the  purpose  of  paying 
some  favoured  creditor,  qr  makmg  some  payments 
.  to  all  his  creditors  otherwise  than  through  the 
Court  of  Bankruptcy."]  That  is  not  iPod J«f 
now ;  at  any  rate,  it  has  never  been  so  decided. 
If  a  trader  sells  the  whole  of  his  stock,  intendii^ 
to  abscond  and  take  the  purchase  money,  that  is 
not  an  act  of  bankruptcy,  if  the  purchaser  pays  ^ 
fair  price,  and  is  ignorant  of  his  uiteation : 

Baster  v.  Pritehard,  1  A.  &  E.  456 ; 

Sou  T.  Haycoci,  1  A.  <b  E.  460,  n. 
At  any  rate  the  order  is  wrong  in  form.  Messrs. 
Chaplin  were  dealing  with  Smdair  without  any 
notice  of  an  act  of  bankruptcy.  When  the  liqui- 
dation petition  was  filed  the  act  of  bankruptcy 
was .  more  than  six  months  old,  and  was  not 
"  available"  for  the  adjudication  which  has  been 
made.  Therefore,  the  protection  given  by  sect.  94 
applies  to  all  dealings  with  the  goods  for  valuable 
consideration : 

£» j^  Gilbw;,  88 1..  T.  Bep. N. 8.728 5  8Ch.WT. 

Ex  pdrte  Croibie,  87  L.  T.  Bep.  N.8. 583 ;  7  Ch.  Wt. 
123. 
The  effect  of  the  order  would  be  that  Messre. 
Chaplin  would  have  to  pay  over  again  for  go^ 
of  which  the  bankrupt's  estate  has  had  the  boiefit. 
The  amount  of  the  rent  paid  to  the  landlord  and 
of  the  executions  paid  oat  by  Messrs.  Chaphn, 
ought  at  least  to  be  allowed  to  them.  They  also 
referred  to 

Cooke  r.  CaHeeott,  Moo.  *  M.  622 ;    _ 

Em  parte  Baffery,  44  L.  T.  Bep.  N.  S.  324;  16  CSl. 

Tnv    flflfl  • 

TayUti'  v.  isck»$ley,  36  L.  T.  Bep.  N.  S.  442  j  5  Ch. 

Ex  parte  MngfieU,  40  L.  T.  Bep.  N.  S.  15 ;  10  Ch. 

Kt.  591 ;  „       „,„ 

L'Apottre  v.  L»  Plaietre,  1  P.  Wms.  318 ; 
Oibton  V.  Brav,  8  Taimt.  76 ;  Bobeon,  510. 
[BowEN,  L.J.  referred  to  Em  parte  WaDnne,  1 
Dea.  296.    Pax,  L.J.  referred  to  Lvveeay  v.  Eood, 
2  Camp.  83.] 
Cooper  Willis,  Q.C.  and  HerfHW^  Beed  for  the 
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trustee. — The  execution  of  the  deed  was  an  act  of 
bankruptcy,  because  it  altera  the  form  for  the 
distribution  of  the  assets,  and  necessarily  defeated 
and  delayed  the  creditors : 

-  WontUy  ▼.  De  JlaOoa,  X  Bnrr,  467 : 
ta  parte  Bt^gry  ;  Re  Cooke,  35  L.  T.  Eep.  N.  S. 
715;  4Ch.I»T.  555. 

A  man  must  be  taken  to  intend  tbe  natural 
results  of  his  acts : 

Bz  parte  Shunoball,  26  L.  T.  Sep.  K.  S.  295.  894; 
Ii.  Eep.  7  Ch.  App.  534. 

If  ninety-nine  out  of  a  hundred  creditors  assented 
to  the  deed,  the  remaining  creditor  could  treat 
the  deed  as  an  act  lof  bankruptcy  (Alderaon 
V.  Temple,  4  Burr.  3235);  though  of  course 
he  could  not  avail  himself  of  an  act  of  bank- 
ruptcy to  which  he  had  been  a  party.  A  man 
may  sell  his  property  for  a  sum  sufficient 
to  pay  his  debts.Tjut  must  not  assign  his  property 
to  anyone  on  condition  that  he  pays  them.  If  the 
debtor  gets  the  money  the  creditors  m»y  be  able 
to  get  bold  of  it ;  but  otherwise  a  third  person  is 
interposed,  who  acts  as  a  shield  to  protect  the 
property  from  the  creditors.  The  recitals  in  the 
deed  are  clearly  untrue,  and  that  is  evidence  of 
fraud.  On  the  face  of  the  deed  it  does  not 
appear  that  the  grantees  are  liable  to  pay  anything, 
but  it  is  an  assignment  of  all  the  grantor's  pro- 
perty in  consideration  of  an  existing  debt,  and 
therefore  an  act  of  bankmprtcy.  If  you  go  behind 
the  deed  and  inquire'  into  its  real  consideration, 
still  the  effect  would  be  to  defeat  and  delay  tho 
creditors,  and  it  therefore  comes  within  13  Eliz. 
c.  6.  Under  the  order  made  by  the  registrar, 
the  appellants  will  be  allowed  all  sums  which 
they  have  properly  paid;  but  they  cannot  be 
allowed  salvage  money  in  relation  to  a  fraud. 
The  trustee  will  be  content  with  an  order 
simply  setting  aside  the  deeds.  All  the  goods 
which  were  not  disposed  of  are  in  the  possession 
of  the  trustee,  and  he  will  get  in  effect  the  value 
of  those  which  have  been  sold.  Messrs.  Chaplin 
can  prove  for  any  sums  which  they  have  paid  to 
creditors.  If  these  moneys  are  ordered  to  be  paid 
in  full,  it  will  be  an  encouragement  to  fraud. 
[Cotton,  L.J. — If  the  deed  is  set  aside  the  debtor 
will  have  been  carrying  on  the  business  as  his 
own,  and  anv  payments  made  to  creditors  will  be 
protected  it  the_  creditors,  when  they  received 
them,  had  no  notice  of  any  act  of  Imnkruptcy  by 
the  debtor,  and  there  was  no  fraudulent  prefer- 
ence.] 

WiruilotB  in  reply. 

MartA  13.— Cotton,  L.J.— This  is  an  appeal 
from  an  order  of  Mr.  Registrar  Pepys,  declaring 
.  that  two  deeds  executed  by  the  debtor  some  time 
previous  to  his  bankruptcy  were  fraudulent  and 
void,  and  giving  certain  consequential  directions. 
The  first  question  which  we  have  to  consider  is, 
whether  the  registrar  was  right  in  declaring  those 
deeds,  which  were  executed  on  the  14th  July  1882, 
to  be  fraudulent  and  void  as  against  the  trustee  in 
bankruptcy  of  the  grantor.  There  was  a  con- 
temporaneous agreement  between  the  parties: 
whether  it  was  under  seal  or  not  is  not  material, 
but  they  were  all  parts  of  one  transaction,  and  at 
the  time  when  these  deeds  were  executed  the 
bankrupt  was  undoubtedly  in  some  difficulty. 
He  was  a  retail  silversmith  and  jeweller,  and 
Messrs.  Chaplin  were  wholesale  manufacturers  of 
jewellery.    The  debtor  seems  to  have  approached 


them,  and  desired  them  to  take  over  his  business 
and  all  his  property,  and  in  consideration  c£ 
which  they  were  to  release  him  from  a  debt  which 
he  owed  them,  and  an  arrangement  was  to  be 
entered  into  for  the  payment  by  them  of  some  of 
his  other  debts,  but  what  the  debts  were  which 
were  to  be  paid  by  them  is  somewhat  doubtfoL 
[His  Lordship  then  stated  the  effect  of  the  two 
deeds  and  continued :]  The  only  debt  which  was 
due  from  the  debtor  to  Messrs.  Chaplin  was  » 
debt  of  about  13702.  The  exact  amount  is  not 
very  material,  but  that  debt  with  the  debts  which 
were  due  and  owing  by  the  bankrupt  to  other 
persons  made  up  the  sum  of  3271Z.  ^.,  which  is 
mentioned  in  the  first  deed  as  a  debt  then  due 
from  the  bankrupt  to  Messrs.  Chaplin.  As  to 
the  502.  mentioned  in  the  assignment  of  the  lease 
I  do  not  know  how  that  was  arrived  at.  As  I 
understand  it,  an  account  was  stated  by  which 
32712.  2e.  was  made  out  to  be  the  amount  of  deb4i 
which  was  to  be  released  with  the  debts  which 
were  to  be  paid  by  Messrs.  Chaplin.  What  were 
the  real  facts  ?  Previously  to  this  there  had. 
been  that  negotiation  which,  as  I  understand,  had 
been  begun  by  the  bankrupt.  The  Messrs. 
Chaplin  had  undoubtedly  paid  sums  for  him. 
They  had  paid  out  several  executions,  and  on 
the  31st  July  they  paid  the  back  rent,  then  doe 
by  the  bankrupt,  to  the  landlord  of  the  business 
premises ;  but  this  debt  of  32712.  2«.,  mentioned 
in  the  deed,  was  not  in  any  way  due  from  him  to 
them.  There  was,  according  to  the  statements 
both  of  the  bankrupt  and  Messrs.  Chaplin,  an 
agreement,  not  in  writing,  but  verbal,  that  Messrs. 
Chaplin,  when  they  took  the  business,  should  pay 
certain  debts  of  his.  On  the  one  side  it  is  said 
they  were  to  pay  all  the  debts  Sinclair  owed.  On 
the  other  side  it  is  said  that  thev  were  to  take  the- 
business  subject  to  the  debts,  wnioh  would  mean 
that  they  were  to  pay  the  debts  of  the  business. 
That  there  was  some  such  agreement  I  think  we- 
must  on  the  evidence  take  to  be  proved.  But  it 
was  not  in  any  way  reduced  into  writing ;  it  was 
a  mere  verbal  agreement,  and  its  terms  are  not 
clear.  Then  there  is  this  remarkable  circum- 
stance, that,  although  both  parties  agree  that  the- 
consideration  for  the  deed  was  something  beyond 
the  release  of  the  debt  due  to  Messrs.  Chaplin, 
viz.,  an  agreement  that  they  should  pay  some 
other  debts  of  the  bankrupt,  there  is  not  in  this 
deed,  nor  in  any  paper  that  appears  before  us  (not 
even  in  the  agreement  that  ttie  bankrupt  should 
continue  to  carry  on  the  business  apparently  as 
the  owner  of  the  business,  carrying  it  on  as  his 
own  business)  a  single  word  about  tbe  agreement 
to  pay  the  debts.  The  registrar  held  t^t  these 
two  deeds,  the  assignment  of  the  lease  and  the 
assignment  of  the  personal  chattels  to  Messrs. 
Chaplin,  were  fraudulent  and  void  as  against  the 
trustee.  In  my  opinion  that  was  a  correct 
decision.  In  my  view  it  is  unnecessary  to  decide 
whether  the  deeds  are  bad  under  the  statute  oC 
Elizabeth;  but,  having  regard  to  the  law  and 
practice  in  bankruptcy,  I  think  both  the  deeds 
were  bad.  "What  was  the  effect  of  them?  The 
effect  was  to  withdraw  by  a  deed,  which  was  ke^ 
secret,  all  the  property  of  the  debtor,  as  far  as  it 
could  possibly  be  done,  from  the  reach  of  his 
creditors,  so  as  to  prevent  them  from  enforcing 
their  legal  rights  and  remedies  by  execution,  and 
to  protect  it  in  the  event  of  bankruptcy  by  taking 
it  out  of  the  hands  of  the  debtor  and  assigning  it 
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to  somebody  else.  What  did  the  debtor  get  in 
exchange  P  It  is  true  that  a  certain  sum  of 
money  was  paid  by  Messrs.  Chaplin  to  some 
of  the  creditors,  but  still  the  debtor  obtained 
nothing  which  could  be  a  substitute  or  equiva- 
lent to  the  (creditors.  They  got  -  nothing 
except  that  agreement  between  Messrs.  Chaplin 
and  the  debtor  that  Messrs.  Chaplin  should  pay 
the  debts  (whether  it  was  all  the  debts  or  not  I 
need  not  in(|ui]^),  bnt  that  agreement  is  left 
qnite  indefinite,  and  there  is  nothing  which  in 
the  e^ent  of  a  bankruptcy  t^e  creditors  could  lay 
hold  of.  If  the  agreement  had  been  an  open  one 
on  the  face  of  the  deed,  such  as  the  creditors 
could  have  laid  hold  of  and  enforced  by 
osiog  the  name  of  the  debtor,  so  that  when  there 
was  a  bankruptcy,  the  trustee  could  enforce  it, 
•  the  matter  might  have  stood  in  a  very  different 
position.  But  I  very  much  rely  on  this,  that  all 
that  was  given  as  a  substitute  to  the  creditors  for 
the  property  which  was  taken  away  from  them 
was  that  ag^reement  (whatever  it  was)  between 
Messrs.  Chaplin  and  the  debtor,  an  agreement 
which  onght  (if  it  had  been  a  fair  and  honest 
one)  to  have  been  stated  in  the  deeds,  or  if  not 
stated  in  these  deeds,  then  at  least  in  some  deed 
which  conld  be  made  available  for  the  purpose 
of  enforcing  payment.  Then  there  is  this  net, 
which  though  it  is  not  material  as  regards  the 
orig^inal  transaction,  is  material  as  an  index  of 
the  intention  of  the  parties,  that  when  one  of  the 
creditors  was  pressing  for  payment  it  was  not 
Messrs.  Chaplin  who  came  forward  and  paid  off 
the  debt,  or  gave  security  in  their  own  names, 
but  it  was  the  debtor,  who,  after  communication 
with  Messrs.  Chaplin,  gave  him  a  promissonr  note 
or  something  of  bis  own,  and  not  as  from  Messrs. 
Chaplin.  That  is,  in  my  opinion,  material  evi- 
dence, and,  coupled  with  other  things,  it  induces 
me  to  arrive  at  the  conclusion  that  Messrs. 
Chaplin  were  intending  (and  it  was  the  natural 
effect  of   this  deed)  to  withdraw  the    debtor's 

groperty  from  the  legal  rights  of  the  creditors 
y  execution  or  otherwise,  and  to  xnake  themselves 
as  safe  as  they  conld  by  taking  it  into  their  own 
hands.  I  do  not  mean  to  say,  indeed  I  do  not 
think,  that  the  creditors  would  not  be  paid,  and  I 
cannot  say  that  this  would  not  have  been  a  good 
way  of  paying  them.  Still,  iu  my  opinion,  if 
persons  will  take  from  a  man  who  is  in  diffi- 
culties a  deed  of  this  description,  which  has  the 
effect  of  withdrawing,  and  is  intended  to  with- 
draw, all  the  property  of  tho  debtor  from  the 
l^al  process  which  his  creditors  have  a 
right  to  enforce  against  him  and  bank- 
mptcy  ensues,  that  deed  is  void  under  the  bank- 
ruptcy law.  It  is  fraudulent  as  well  as  void, 
whatever  may  have  been  the  view  of  those  who 
were  engaged  in  the  transaction  that  it  might 
be  the  best  for  the  debtor  or  that  it  might  afford 
an  effectual  war  of  paying  the  creditors.  And  I 
am  much  struck  by  this,  that  the  recitals  in  the 
deed  entirely  misrepresent  the  true  natare  of  the 
transaction,  and,  in  the  absence  of  investigation, 
they  would  conceal  the  truth  &om  any  creditor ; 
indeed,  they  would  lead  him  away  from  the  real 
truth,  and  they  offer  nothing  which  would  enable 
him  to  infer  it.  In  my  opinion,  therefore,  the 
registrar  was  right  in  declaring  these  deeds  void 
as  against  the  trustee.  Then  comes  the  question, 
what  consequential  directions  should  be  given  P 
The  registrar  seems  to  have  considered  the  proper 


course  was  to  treat  Messrs.  Chamlin  as  haviujo; 
carried  on  the  business  by  the  debtor  as  their 
agent,  and  to  make  them  answerable  for  all  the 
dealings  of  the  debtor  with  the  property  and 
accountable  for  all  the  receipts  and  payments  in 
the  business.     Of  course,  if  any  of  the  property 
comprised  in  the  deed  had  not  been  raised  at 
the  commencement  of  the  bankruptcy,  it  must  ^ 
to  the  estate ;   but,  as  I  understand,  it  is  not  in 
any  way  denied  that  all  the  property  which  re- 
mained at  that  time  has  been  taken  possession 
of  by  the  trustee,  and  we  have  not  to  deal  with 
that.    But  we  have  to  deal  with  consequential 
directions  as  to  the  property  which  was  not  forth* 
coming  and  had  been  realised,  and,  in  my  opinion, 
the  way  the  registrar  has  dealt  with  it  is  erroneous. 
The  third  document — I  mean  that  under  which 
the  debtor  carried  on  the  business — made  him 
the  servant  of  Messrs.  Chaplin  and  made  his  acts 
acts  for  which  they  would  oe  answerable.     Bnt, 
in  my  opinion,  if  the  two  principal  deeds  are  set 
aside,  they  should  all  three  be  looked  on  as  one 
transaction  j  and,  if  we  treat  the  property  which 
passed  by  the  principal  deeds  as  the  property  of 
the  debtor,  it  would  be  wrong  to  treat  Messrs. 
Chaplin  at  the  same  time  as  having  employed 
the  debtor  as  their  servant  in  carrying  on  the 
business.    In  my  opinion,  therefore,  the  registrar's 
order,  so  far  as  it  gave  those  directions,  is  erro- 
neous.    There  was  also  an  inquiry  directed  as  to 
the  damages  sustained  by  the  estate  by  reason  of 
those  deeds.     In  my  opinion,  there  was  no  case 
made  for  that  inquiry,  and  I  think  the  proper  order 
to  make  is  simply  to  declare  that  the  two  deeds 
are  fraudulent  and  void,  striking  out  aU  those 
directions   and    the    inquiry    as    to    damages, 
it  being  admitted  that  everything  in  specie  has 
been  handed  over  to  the  trustee.    It  was  pressed 
on  us  that  Messrs.  Chaplin  had  advanced  money 
for  the  purpose  of  carrying  on  this  business,  and 
were  therefore  entitled  to  have  their  advances 
allowed  them  by  way  of  set-off,  the  deed  being 
set  aside.    In  my  opinion,  we  ought  not  to  do 
that.    Probably  this  is  not  very  material,  if  we 
strike  out  the  inquiries  as  to  the  debtor's  dealing 
with  the  property.  But  if  any  sums  were  bondjide 
advanced  by  Messrs.  Chaplin,  either  before  the 
execution  of  the   deeds  or   after,  they  will  be 
entitled  to  prove  in  respect  of  them.    I  do  not 
say  they  are  entitled  to  prove,  but  in  respect  of 
any  sums  properly  paid  they  will  be  entitled  to 
prove.    I  think  it  would  not  be  right  to  give  any 
special   directions  as  regards  any  sums  which, 
either  before  or  after  the  execution  of  the  deeds, 
they  may  have  paid    for  the  purposes  of   the 
debtor's  business.    They  may  establish  any  right 
of  proof  which  they  can,  but  in  my  opinion  we 
ongbt  not  to  give  them  apy  preference  as  regards 
these  payments. 

BowEN,  L.J. — ^I  am  of  the  same  opinion.  Tha 
effect  of  these  two  deeds  was  to  assign  all  the 
debtor's  property.  I  do  not  think  it  necessary 
to  decide  whether  the  deeds  were  fraudulent  and 
void  under  the  statute  of  Elizabeth,  and  within 
the  principle  of  which  Twyne'i  ca$e  (3  Rep.  80,  b.) 
is  a  familiar  example.  It  is  sufficient  for  the 
present  purpose  to  say  that,  in  my  judgment, 
they  are  clearly  fraudulent  and  void  under  the 
Bankruptcy  Act.  The  principles  which  relate 
to  mortgages  have  been  stated  by  Mellish,  L.J., 
in  Ex  joaHe  Ellis  (34  L.  T.  Kep.  N.  S.  706;  2  Oh. 
Div.   798),  and   the  result   of   the    authorities!, 
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aeoorduig  to  him,  is  this,  that  where  a  debtor 
aasigiiB  nis  whole  property  as  security  for  a  past 
debt  only,  it  is  an  act  of  bankmptcy,  irhateTar 
the  moti'veB  of  the  parties  may  ^ve  been.    If 
there  is  also  a  fnrther  advance  it  is  not  a  qnaation 
'whether  the  fnrtiier  iulvaiice  is  great  or  small, 
bat  whether  there  was  a  bond  fida  isixsiiaa^  jof 
cartyiiig  on  the  bneiaess.      In  the  preBsnt  case 
•there  £cmld  not  have  been  Any  hwiA  pit  intention 
of  carrying  on  the  bnsiness  as.liie  bmdness  of  the 
jjfibtor,  faecanse  the  debtor  was  going  out  of  it, 
joad  it  .is    impossible    therefore   to   Wfdy   the 
jaartlcuiar  test  which  Melliah,  L.J.  inmcates  ae 
appropriate  in  a  large  munber  of  cases.    This  is 
.an  ont-and-ont  aale,  a  sale  of   all  the  ddiitor's 
property  for  a  past  debt  pJua  aomething  additiosal, 
abont  which  we  have  to  decide,     miat  is   that 
extra  Bomething  winch  prerrents  -the  deed  from 
faeingapiireaiidAniplaaasignraeut  for  a  pastdebtP 
There  were  some  payments  made  by  the  grantees 
jit    the  time,   which    I  -will    pass    by,   because 
.tiiere  still  remains  the  qnestion,  What  was  the 
character  of  the  cesidmim  after  yvn  have  allowed 
for  all  -the  past  debts  which  had  been  satisfied 
and  all  the  present  payments  which  were  being 
madeP     Wniat  is  the  residnnmP     Is  it  a  fair 
e^ni-ralent   which  the  debtor  gets   for  what  he 
gives  F    It  saems  to  me  in  this  particular  instance 
that  what  the  debtor  gets  is  a  pure  question  of 
business  and  fact.    He  gave  up  ^  his  property ; 
lie  got  the  payofflnt  of  past  ^bts  to  a  certain 
oztent,   and   besides  that  he   got  a  promise — a 
varhal  pramise — jnade  to  himself,  without  any 
record    of  it    in  any  paper    or    in  any    deed, 
lo  ibe  effect  that  the  personB  .to  whom  he  was 
awiiignTng  _  Ins  property   would,    when  accasion 
■hnnld  aoriae,  oome  forward  and  pay  his  ddts. 
Kow,  -what  ia  the  business  value  of  that  sort  of 
pramise,  looked  at  irom  the  point  of  Tiew  of 
either  the  debtors  or  the  creditors ;  a  -pramise 
BOt  contained  in  the  deed,  which  is  the  natural 
xecord    of   the  transactions,    bat    a   collateral 
verbal  agreement,   which   at    any  moment  the 
creditor  who  was  receiving    the  property  from 
his  debtor  could,  if  he  was  dishonest,  deny  ?  And 
if  he  had  denied  it,  what  could  the  creditors  have 
known  about  it  P    What  had  the  debtor  to  show 
for  it  P    Absolutely  nothing.    The  deed  contra- 
dicted it,  because,  though  it  professed  to  contain 
the  whole  transaction,  it  stated  that  there  was  a 
debt    of    over  30001.    due   to   Messrs.   Chaplin, 
hiBtead  of  the  true  amount  of   the  debt  owing 
to  them,  which  was  about  half  that  sum.    Looked 
at  from  the  point  of  view  of  the  debtor,  it  was  a 
most  unsatisfactory  arrangement.     I  do  not  for 
a   moment    mean   to    say  that  a    debtor  who 
got  only  a  ehoee  in   action  in  exchange  for  such 
an  assignment   might  not  ^t  a  most  valuable 
equivalent.    It  might  be  a  bill  of  Messrs.  Roths- 
child, or  a  promissory  note  of  a  millionaire,  or  a 
verbal  pramise  of  a  man  whose  word  was  as  good 
as  his  bond ;   but  the  verbal  promise  under  the 
circumstances  of   this  particular  case  appears  to 
me  to  have  been  a  mere  sham.    And  &om  the 
point  of  view  of  the  creditors  also  it  was  a  sham. 
The   substance    receded    into   the   hands   of    a 
favoured    creditor,    and    that    which    -was    left 
behind  was  not  even  a  shadow,  because  it  was 
iavisible    to    the    eyes    of    the    general    body 
of   creditors.      They    had  no   reason   to    know 
that    the     verbal     promise    had    been    made, 
itnd  they    were    absolutely   at   the   mercy   of 


the  favoured  creditor  and  the  debtor,  because 
unless  they  could  have  got  the  debtor  to  oome 
forward  there  were  no  meanaof  proving  or  even 
of  surmising  the  ezistenoe  of  the  verbal  pronaiBe, 
4fa  which  all  d^ended.  It  was  not  a  -verfaol 
pramise  to  them ;  it  was  a  verbal  promise  to  the 
debtor.  The  debtor's  property  (iiuependently  of 
the  bonkruptcv  law)  was  disaj^Maring,  and  in  its 
place  there  is  left  a  secret  promiae,  nada  by  -word 
of  month  to  the  debtor  hiwisnlf  axid  not  -to  the 
hodv  of  creditors.  I  think  the  nfirafwsaTy  effect 
of  .the  deeds  was  to  defeat  and  delay  the  cceditors, 
and  I  do  not  hesitate  to  aay  that  this  was  the 
intention  of  the  parties,  although  I  am  quite 
sure  that,  as  honest  men,  they  Hid  not  intend 
to  defrand  them.  With  regard  to  the  Teat  of  the 
case,  I  entirely  ogcee  with  what  iihe  Lord  Jnatice 
has  Bft^*^■ 

Fkt,  LkJ^ — ^I  have  arrived'  at  iJie  some  ctm- 
clusianaB  the  other  members  of  the  conrt,  but 
while  I  in  no  -way  dissent  from  the  views  they  have 
expressed,  it  appears  to  me  that  the  shortest  rood 
to  their  oonomiaion  is  by  means  of  the  statnte  of 
Elizabeth.  That  statute  is  verv  familiar  to  ns 
all,  but  I  think  it  as  well  to  refer  to  the  precise 
words  of  it.  The  preamble  recites  that  "  grants, 
alienations,  conveyances,  bonds,  suits,  judgments, 
and  executions  have  been  and  ore  deviaad  and 
contrived  of  maUce,  fraud,  covin,  coUusion,  or 
guile,  to  the  end,  purpose,  and  intent,  to  deda^, 
hinder,  or  defraud  creditors  and  others  of  their 
just  and  lawful  actions,"  and  so  forth.  Now,  I 
emphasise  the  -word  "or"  because  it  shows  the 
intention  of  the  Legislature  to  deal  separately  with 
the  "  intent  to  de&y,  hinder,  or  defraud "  credi- 
tors. The  operative  port  of  the  statute  proceeds 
to  set  aside  every  conveyance  m^de  "  to  or  £cr  any 
intent  or  purpose  before  declared  or  exprossed. ' 
Now,  what  was  the  real  banrain  between  Meosrs. 
Chaplain  and  Mr.  Sinclair  P  According  to  the 
evidence  it  was  this,  that  the  debt  which  Mr. 
Sinclair  owed  to  Messrs.  Chaplin  should  be  ex- 
tinguished.  and  that  they  should  undertake  the 
burden  of  paying  his  other  creditors — whether  it 
was  to  be  ul  his  creditors  or  his  trade  creditors 
only  is  a  matter  in  dispute.  Now,  how  were  the 
deads  drawn  P  It  appears  the  total  amount  which 
would  have  been  due  from  Sinclair  to  Messrs. 
Chaplin,  if  they  had  paid  ail  the  trade  debts  which 
were  made  known  to  them,  was  a  sum  of  3271L 
Now,  the  two  deeds  were  prepared  in  this  way. 
The  assignment  of  the  leasehold  is  represented  to 
be  in  consideration  of  501.  paid  by  Messrs.  Cbaj^in 
to  Sinclair ;  and  the  assignment  of  the  stock-in- 
trade  and  other  chattels  is  remresented  to  be  in 
consideration  of  a  debt  of  82/li.  due  from  Mr. 
Sinclair  to  Messrs.  Chaplin.  No  such  debt 
existed  at  that  time.  Why  was  the  deed  drawn 
in  that  form  P  It  appears  to  me  it  was  so  drawn 
for  the  purpose  of  concealing  the  real  facts  of  the 
case,  representing  to  any  persons  to  whom  the 
deed  might  become  known  that  that  sum  was  at  the 
time  of  the  execution  of  the  deed  due  from  Sinclair 
to  Messrs.  Chaplin,  to  conceal  from  any  such 
person  the  fact  that  there  was  a  contract  between 
them  and  him  that  they  should  pay  Mr.  Sinclair's 
debts,  so  that  if  the  deed  came  to  the  eye  of  any 
of  the  creditors  he  would  have  no  means  of 
knowing  or  suspecting  the  existence  of  any  con- 
tract beneficial  to  him  which  Mr.  Sinclair  could 
enforce.    Then  I  ask  myself,  why  ;was  the  deed 
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bhmdar,  or  -was  the  end  and  intent  to  put  it  in 
gndt  a  iorm  bo  that  the  remedies  of  the  creditors 
mq^  be  delayed?  I  nnut  confeBB  that  I  did  at 
cne  timefed  some  doafat  as  to  this.  Bnt  when  I 
look  not  merely  at  the  form  of  the  deed  and  the 
hhity  of  ita  statemeats,  bat  consider,  as  I  am 
boond  to  do,  the  oondujst  of  the  parties  nnder  it, 
I  oonn  distinctly  to  the  conclasion  that  the 
intentioit  was  to  do  that  which  the  deed  in  &ct 
did,  namely,  to  hide  from  the  creditors  the  real 
ftcts  of  the  caae,  and  thereby,  not  to  defraud 
them,  bat  to  hinder  and  delay  them  in  enforcing 
their  legai  rights.  Now,  what  was  the  conduct  of 
the  psrtiBBP  It  was  this  :  The  deed  was  kept 
secret ;  the  trade  was  carried  on  ia  the  name  of 
Sinclair;  the  debts,  so  far  as  they  were  paid,  were 
paid  not  in.  the  names  of  the  persons  who  were 
ooond  to  pay  them,  but  in  the  name  of  Sinclair, 
and  whan  one  particniar  creditor  pressed  Sinclair 
and  he  api^iea  to  Messrs.  Chaplin,  they,  instead 
of  coming  farwazd  and  ofiecing  to  give  security 
to  the  CTMitor  or  satisfying  him,ipdaced  Sinclair 
in  his  own  name  to  give  the  creditor  promissory 
notes,,  aod  thereby  conceal  the  real  facts  of  the 
batgidn.  I  tlmilc,  therefore,  these  deeds  were 
execnted  wttib  intent  to  delay  and  hinder  thecredi- 
tcn  in  tiieir  remedies,  and  that  they  are,  therefcwe, 
plainly  Tflid  under  the  atatnteof  Elizabeth. 

Appetd  dimnitMd. 

SoHdtors    for  the    appellants,  Badham   and 
WtUiama. 

Solicitor  for  theimstee,  G.  B.  Korman. 


HIGH  COURT  OF  JUSTICE. 

CHANCEET  DIYISIOK 
Thvxtdaiji,  Jviy  3. 
(Belora  Bacoh,  V.G.) 
Faskt  v.  Makshall.  (a) 
TRilake—JJBaae — 'Anmalment  or  reetifieaiion  of. 
When  ikere  has  leen  a  mistake  in  the  pareeh  con- 
tained in  an  executed  lease,  althmigh  it  may  be  a 
mistake  by  the  plaint^  only,  the  court  will  order 
Ote  anmuMiient,  or,  at  the  option  of  th«  defendant, 
(be  reetifioation  of  the  lease. 
This  waa  an  action  to  have  a  lease  rectified  or 
annulled  on  account  of  a  mJBtake  in  the  descrip- 
tion of   the  premiaes    demised.     The   plaintiff, 
Caroline  Matuda  Paget,  was  a  widow,  and  lessee 
from  the  Ooldsmitha'   Company  of  premises  at 
Nog.  48,.  48,  and  50,  Aldersgate-street,  m  the  city 
of  London,  where  she  carried  on  business  with  her 
sans  undax  the  name  of  £.  G.  Paget  and  Son, 
as  teBt».rma,  line,,  and  twine  manufactnrers. 

In  tba  iaiita  part  of  1883  Richard  William 
Paget,  aoking  as  her  agent,,  entered  into  negotia- 
tioBB  with  the  defendant  Wesley  Marshall,  a 
wholeaala  manufacturing  furrier,  with  the  view  of 
a  lease  bong  granted  to  him  of  portions  of  Nos. 
48,  40,  andsO,  Aldersgate-street.  In  her  state- 
ment  of  daiia  the  plaintiff  alleged  that  it  was 
Terbally  agreed  that  the  defendant  should  accen>t 
a  lease  for  twenty-one  years  at  500L  a  year,  of  the 
second,  third^  and  fourth  floors  of  No.  48,  and  the 
first,  second,  third,  and  fourth  floors  of  Noa.  49 
and  50,  AlderapiteHstreet,  and  that  the  agreement 
should  be  put  mto  writing. 

(a)  BtattBi  by  O.  MAOAa,  Eaj.,  BuilMBr^UUw. 


On  the  13th  Nov.  1883  B.  W.  Paget  wrote  to 
the  defendant  aa  follows : 

Dear  Sir,— We  will  let  yon  OB  lease  for  ravea,  fonttaea; 
or  tw«ntj.oeM  7san  tba  nfper-  pazt  of  Noa.  48,  4B,  SO-, 
Aldersgate-atxeet,  oouiiatiiig  of  Bnt,  Mooiui,  thitd,  uid 
fourth  flooia  (reserving  for  oar  own  naa  one  of  tiie  oloaats 
on  the  ssoond  floor  Unmng,  also  the  right  of  paange  to 
roof)  for  Om  sum  of  SOOi.  per  oannm  and  taxes.  We 
awidt  soar  oooeptaaan  of  the  above  tmmu.  —  Touia 
obediently,  B.  O.  Faoit  and  Sor. 

It  was  alleged  that  the  first  floor  of  No.  48, 
Aldersgate-street  was  included  by  inadvertence, 
and  contrary  to  the  intention  of  the  plaintiff  or 
her  agent,  and  that  the  defendant  Knew  it  to 
be  so. 

On  the  14thNov.  18^  the  defendantwTote  accept- 
ing the  offer  contained  in  the  letter  of  the  previous 
day.  The  indenture  of  lease  of  the  premises  was  dated 
the  Slst  Dec.  188S,  and  by  it  the  plaintiff  demised 
to  the  defendant  "  all  those  the  first,  second,  third, 
and  fourth  floors  of  and  in  the  messuages  or  ware- 
houses and  preunses  situate  on  the  east  side  df 
Aldersgate-street,  in  the  city  of  London,  and 
having  a  frontage  of  52ft.  9in.  (more  or  less),  and 
known  as  Nos.  48,  49,  and  50,  Aldarsgato  irtuiet 
aforesaid,"  from  the  25th  Dea  1883,  for  twenty 
one  years,  except  and  reeerved  out  of  the  saBm 
premises  the  lavatory  between  the  first  and  saoond 
floors  of  the  said  premises,  and  the  sole  right  of 
passage  to  the  roof  (which  said  lavatory  and  right 
of  passage  it  was  thereby  declared  were  for  the 
exclusive  use  of  the  plaintiff)  at  the  yeaily  rent 
of  5002. 

The  first  floor  of  No.  48' was  separated  from  the 
premises  intended  to  be  leased  oy  a  closed  par- 
tition ;  and  the  only  access  thereto  was  througfa 
the  premises  occupied  by  the  plaintiff  on  the 
ground  floor  of  the  same  building.  And  more- 
over, by  the  terms  of  the  lease  under  which  the 
plaintiff  held,  she  was  precluded  fiom  making 
any  openings  in  the  partition. 

The  plaintiff  offered  to  amend  the  lease  or  to 
accept  a  surrender  of  the  term  and  indenmify  the 
defendant  against  loss.  On  the  defendant  refusing, 
the  plaintiff  instituted  the  action  on  the  9th  Jan. 
1884,  and  claimed  a  declaration  that  the  indenture 
of  the  21st  Dec.  1883  ought  not,  according  to  the 
truA  intent  of  the  parties,  to  have  comprised  the 
first  floor  of  No.  48,  and  that  the  defendant  might 
be  ordered  to  elect  between  the  annulment  of  the 
said  indenture  and  its  rectification. 

By  his  defence  the  defendant  denied  the  alleged 
verbal  agreement,  and  stated  that  he  had  of&uaj, 
daring  tne  negotiations  to  take  a  lease  either-  of 
the  first,  second,  third,  and  fourth  floors  of  N«e. 
48,  49,  aud  50,  or  a  lease  of  the  second,  third,  and 
fourth  floors  of  No.  48,  and  the  first,  second, 
third,  and  fourth  floors  of  Nos.  48  and  50,  together 
with  sonw  other  room  which  he  could  uae  aa.  a 
packing-room,  and  that  he  eonsidaied  the  letter«f 
the  ISut  Nov.  to  contain  an  offer  naturally  aiiaiiig 
from  the  previous  negotiations.  The  dnfrmdant 
further  submitted  that  the  partition  betnreen  Noa. 
48  and  49,  being  only  lath  and  plaster,  conU. 
easily  be  removed  on  a  licence  being  obtaineil 
from  the  original  lessors  without  any  stmctmai 
damage ;  thitb  there  was  no  mistake,  bnt  thaik  if 
there  was  it  was  a  unilateral  mistake  and  not 
common  to  both  parties.  By  his  counter*cham  he 
asked  tor  compensatum  and  damages  if  the  lease 
should  be  annulled,  and  reductiou  of  rest  if  it 
should  be  rectified.  It  was  in  evidence  that  the 
Digitized  by  VjOOQIC 


852-Vol.  LI.,  N.S.] 


THE  I<A.W  TIMES. 


[Not.  15.  1881. 


Chan.  Div.] 


Paget  v.  Marshall. 


[Chax.  Div. 


defendant  considered  a  packing-room  of  great 
importance,  and  would  not  have  taken  the  premises 
on  the  terms  of  the  lease  without  one;  that  he 
wished  to  have  a  board  with  his  name  on  it  plaoed 
all  round  the  first  floor  of  Nos.  48,  49,  50,  but 
that  the  plaintiff's  agent  replied  that  he  would 
not  allow  it  to  be  put  up  round  the  first  floor  of 
lHo.  48.  It  appeared  that  when  the  drafts  lease 
was  sent  to  the  defendant's  solicitors  an 
objection  was  made  to  the  covenant  for  the 
lessee  to  do  external  repairs.  A  note  was 
made  by  Messrs.  Prideaux  and  Sons,  the 
plaintiff's  solicitors,  in  the  margin  of  the  draft,  in 
these  words:  "The  lessee  is  taking  all  but  the 
ground  floor,  and  in  snch  cases  in  our  experience 
it  is  nsnal  for  him  to  do  external  repairs." 
Evidence  was  also  adduced  as  to  the  value  of  the 
premises,  exclusive  of  and  including  the  first  floor 
of  No.  48.  A  model  of  the  building  was  produced 
in  court,  in  which  the  whole  of  the  first,  second, 
third,  and  fourth  floors  of  the  building,  exclusive 
of  the  first  floor  of  No.  48,  were  coloured  blue,  and 
the  first  floor  of  No.  48  was  coloured  brown. 

Hemming,  Q.C.  and  H.  J.  Hood  for  the  plaintiff. 
— The  court  will  correct  a  mistake  in  an  instru- 
ment, even  though  the  mistake  may  not  be 
common  to  both  parties,  but  we  have  evidence  to 
prove  that  it  ifas  a  common  mistake  here  : 

Harrit  v.  Pepperell,  17  L.  T.  Bep.  N.  S.  191 ;  L  Bep. 
SEq.l. 

The  plaintiff  here  made  a  manifest  blunder  in  the 
description  of  the  premises  contained  in  the  letter 
of  the  13th  Nov.  1883,  and  he  now  asks  to  have 
that  mistake  rectified.  The  evidence  shows  that 
5002.  a  year  is  a  moderate  rent  for  the  premises, 
exclusive  of  the  first  floor  of  No.  48. 

Marten,  Q.C.  and  J.  B.  Davenport  for  tbe  defen- 
dant.— The  mistake  here  was  unilateral  and  was 
entirely  occasioned  by  the  plaintiff.  For  such  a 
mistake  there  can  be  no  relief  by  rectification  or 
annulment  of  the  lease.  The  court  will  only 
interfere  where  there  has  been  mutual  mistake,  or 
one  which  might  have  been  reasonably  known  to 
both  parties,  but  not  where  it  is  on  one  side  only 
and  the  contract  has  been  completed  : 

BtXlt  V.  StUi,  1  Dr.  &  Sm.  42 ; 

.Earl  of  Bradhrd  r.  Earl  o/Bomney,  80  B«av.  431 ; 

WKmtie  v.  aMMh,  38  L.  T.  Bep.  N.  S.  171 ;  7  Cli. 
Div.  675. 

If  it  should  be  held  that  there  was  mutual  mistake, 
knd  rectification  be  ordered  as  claimed,  the  rent 
should  be  reduced.  In  any  case  the  plaintiff 
should  pay  the  costs  occasioned  by  his  blunder. 

Hemming,  Q.C,  in  reply,  distinguished  the 
cases  cited  by  the  other  side,  and  referred  to  the 
case  of  Webster  v.  CecU  (30  Beav.  62). 

Bacon,  V.O. — In  all  these  cases  on  the  law  of 
mistake  it  is  very  difficult  to  settle  a  principle, 
because  you  have  to  rely  upon  the  statements  of 
jtarties  interested,  and  upon  the  not  very  accurate 
recollections  of  what  took  place  between  them. 
But  the  law  I  take  to  be  as  stated  this  morning 
by  Mr.  Hemming.  If  it  is  a  case  of  common 
mistake — a  common  mistake  as  to  one  stipulation 
in  many  provisions  contained  in  a  settlement  or 
any  other  deed — that,  npon  proper  evidence,  may 
be  rectified.  The  court  has  the  power  to  do  so, 
and  it  is  very  often  exercised.  The  other  class  of 
cases  is  one  of  what  are  called  unilateral  mis- 
takes ;  and  there,  if  thecourt  is  satisfied  that  the  true 


intention  of  one  of  the  parties  was  to  do  one  thing, 
or  omit  to  do  one  thing  ;  that  will  not  be  enforced 
against  him,  but  the  parties  will  be  restored  to 
their  original  position,  and  the  agreement  will  be 
treated  as  if  it  had  never  been  entered  into. 
That  I  take  to  be  the  clear  conclusion  to  be 
drawn  from  the  authorities.  The  old  law  is  •very 
much  as  was  stated  in  that  very  excellent  treatise 
by  Mr.  Kerr,  and  anybody  who  has  read  that 
book  must  be  well  satisfied  with  the  diligence, 
industry,  intelligence,  and  sagacity  with  which 
he  has  acquitted  nimself  of  the  task  he  undertook, 
but  of  course  I  cannot  consider  it  as  an  anthoritv 
npon  which  I  can  rely,  although  I  listen  to  it  with 
interest  and  respect.  The  case  before  me  is  in  a 
very  narrow  compass.  The  plaintiff  has  taken 
the  lease  of  a  site  of  property  from  the  Grold- 
smiths'  Companv,  upon  a  contract  to  build  npon 
it  a  very  valuable  and  commodious  structure,  and 
he  did  so ;  and  his  plans  are  in  evidence,  and  it  is 
quite  clear  what  his  intention  was.  He  built  two 
separate  tenements,  which  were  let  to  two  separate 
tenants ;  he  kept  a  third,  intending  to  occupy  it 
for  himself ;  and  the  fourth  part,  that  coloured 
bine  on  the  model,  he  had  to  let,  when  the  nego- 
tiation commenced  with  the  defendant.  So  that 
the  subject  in  dispute  is  beyond  all  question. 
The  two  shofts,  Nos.  49  and  50,  were  separate  and 
distinct  things,  as  separate  as  if  they  had  been  in 
some  other  street ;  and  the  third.  No.  48,  was 
equally  separate  and  distinct,  built  by  the  plaintiff 
for  his  own  occupation,  and  for  canning  on  his 
own  business,  and  constructed  so  that  those 
objects  might  be  conveniently  performed  by  him. 
To  that  end  he  built  on  the  ground  floor  of 
No.  48  a  staircase  communicating  with  the  first 
floor  of  No.  48,  and  he  partitioned  off  the  first  floor 
of  No.  48,  so  that  it  became  in  its  turn  just  as  distinct 
a  building,  just  as  distinct  a  tenement,  as  Nos.  49 
and  50,  and  the  purpose  was  equally  distinct.  Tbea. 
the  part  coloured  blue  being  still  available,  and  the 
plaintiff  being  willing  to  let  it,  he  constructed  a 
staircase  which  led  from  the  street,  past  the  first 
floor  of  No.  48,  and  landed  upon  the  blue  part,  as 
I  will  call  it,  for  that  is  a  sufficient  description : 
no  communication  whatever  in  fact  being  made, 
or,  according  to  the  evidence,  ever  intended 
to  be  made,  between  the  part  coloured  brown  and 
the  part  coloured  blue.  That  was  the  state  of 
things  when  these  parties  met  to  negotiate.  The 
partition  which  effectually  severed  the  lower  part 
of  No.  48  from  the  upper  part  of  No.  48,  coloured 
blue,  had  been  completely  settled  and  arranged. 
The  defendant  upon  his  first  visit  looked  over  all 
that  was  then  to  let,  ascertained  what  the  plaintiff 
meant  to  let,  saw  the  first  floor  over  No.  48,  and 
said  that  it  would  make  a  very  handsome  ware- 
room,  but  knew  at  the  same  time  that  it  was  not 
to  be  let,  because,  to  use  his  own  expression  in  his 
own  evidence,  the  plaintiff  told  him,  "  We  mean 
to  use  that  for  ourselves."  That  is  the  evidence 
which  the  defendant  has  given  on  this  occasion. 
He  says  that  he  was  satisfied  to  some  extent  with 
what  ne  looked  at,  and  he  desired  to  acquire  it ; 
but  he  said  that  he  must  have  a  packii^-room. 
He  could  not  mean  the  first  floor  of  No.  48. 
Still  he  insists  more  than  once  on  the  neces- 
sity of  having  a  packing-room.  I  am  men- 
tioning these  racts  in  order  to  ascertain,  as  it  is 
my  duty  to  do,  what  I  must  take  to  be  proved  to 
have  been  the  intention  of  the  parties  when  they 
entered  into  the  negotiation.  He  hunts  About 
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for  a  packing-room ;  the  brother  goes  with  him 
down  into  a  cellar  under  No.  48,  in  the  basement  of 
!No.  48 ;  they  looked  about  there,  and  the  brother 
comes  4n  and  says,  You  cannot  have  it.  No 
wonder,  because  there  can  be  no  access  to 
it  but  from  the  floor  of  No.  48,  that  coloured 
farown  ;  and  that  negotiation  accordingly  wen*;  oft. 
Now,  it  would  be  impossible  for  me  to  connect — 
and  there  was  a  very  faint  attempt  made  to 
connect —  the  necessity  which  was  present  in  the 
defendant's  mind  to  have  a  packing-room 
with  the  magnificent  first  floor  wnich  he  now 
says  he  had  in  his  mind  when  he  was 
present.  The  statement  about  putting  up  the 
mscription  by  no  means  encourages  any 
such  notion.  The  defendant  desired  to  adver- 
tise to  the  public,  by  means  of  a  large  inscription 
on  the  front  of  that  which  was  to  be  his,  the  trade 
which  he  was  carrying  on.  He  wished  also  to 
have  »  similar  inscription  over  No.  48,  and  th^t 
was  resisted.  It  was  the  subject  of  discussion 
between  them,  and  the  reason  that  it  was  resisted 
was  explained  to  him  to  be  this,  because,  said  the 
plamtin,  "  if  we  granted  you  that,  it  would 
look  as  if  yon  were  carryng  on  your  busi- 
ness in  onr  warehouse."  But,  in  order  to 
accommodate  him,  an  offer  was  made  to  him  that 
he  might  insert  a  tablet  (providing  it  did  not 
interfere  with  the  architectural  decorations  of 
No.  48)  containing  his  name  and  business.  These 
facts  are  beyond  all  question ;  both  parties  are 
agreed.  Then  the  plaintiff  writes  a  letter  in 
which  he  speaks  of  the  floor  above  No.  48,  among 
othra-  things.  This  is  answered  very  readily  by  the 
defendant,  who  accepts  the  offer.  Instructions 
are  sent  to  the  solicitors,  instructions  consisting 
only  of  this  letter.  Mr.  Marten  made  a  point 
that  the  plaintiff  in  his  pleadings  said  that  they 
had  no  other  instructions.  They  must  have  had 
some  other  instructions.  I  should  read  the  word 
"other,"  used  by  him  in  the  plmdin^, as  meaning 
no  different  instructions,  no  variation  in  form  or 
otherwise  from  the  words  that  appear  in  the 
letter.  Under  the  circumstances,  the  facts  being 
as  I  have  stated,  am  I,  because  the  lease  has  been 
fixecnted  under  seal  demising  to  the  defendant 
that  which  the  plaintiff  never  meant  to  let  to 
him — that  which  the  defendant  says  he  knew  the 
plaintiff  intended  to  keep  for  himself,  that  which 
he  has  never  claimed  at  any  period — am  I  to  say 
that  this  agreement  is  to  be  held  to  be  irrevoc- 
able P  It  would  be  against  every  principle  that 
regulates  the  law  relating  to  mistakes,  and  it 
would  be  directly  at  variance  with  the  proved 
facts  in  this  case.  So  far,  therefore,  as  it  may  be 
said  to  be  a  common  mistake — and  it  looks  very 
like  common  mistake,  if  it  was  true,  as  the 
defendant  says  in  his  defence,  that  he  took 
it  on  the  faith  that  the  first  floor  of  No.  48 
was  intentionally  included  in  the  letter  of  the 
13th  Nov.  1833.  Certainly  he  never  said  so 
imtil  it  is  so  stated  in  the  defence  which 
I  am  looking  at  now;  and  he  has  never 
said  in  his  evidence  that  he  intended  to  take 
that  floor  —  the  argument  addressed  to  me 
has  been  this:  The  separation  of  No.  48  brown 
and  No.  48  bine  is  effected  solely  b;^  means 
of  a  brick-on-end  partition,  and  that  is  easily 
removed.  People  building  brick-on-end  partitions 
do  not  mean  them  to  be  easily  removed,  unless 
there  is  some  purpose  to  remove  them ;  and  here, 
nsing    the    defendant's    own    evidence    on    this 


occasion,  at  that  time  the  partition  was  effectually 
finished,  and  the  defendant  knew  that  the  plaintin 
intended  to  reserve  it  for  his  own  use  in  his  own 
business.  The  law  being  such  as  I  have  said,  it 
is  not  necessary  to  say  anything  about  how  easily 
you  can  make  holes  in  a  partition,  and  how  you 
can  knock  down  a  partition.  You  can  pull  down 
the  front  of  a  house  with  equal  ease,  if  you  have 
proper  appliances  and  proper  workmen  to  do  it. 
What  forces  itself  upon  my  attention  is  the  reason 
why  the  partition  was  first  made,  why  it  was 
found  to  be  in  existence  when  the  defendant  first 
inspected  it  P  Why,  he  knew  from  that  time,  as 
weU  as  he  knows  now,  that  it  never  was  the 
intention  of  the  plaintiff  that  he  should  have  that 
magnificent  room,  which  formed  one  or  two  rooms 
which  constituted  the  business  place  intended  by 
the  plaintiff  for  his  own  use,  and  to  which  the 
access  was  made  by  one  staircase  communicating 
with  nothing  but  the  upper  room.  'But  without 
being  certain,  as  I  cannot  be  certain  on  the  facts 
before  me,  whether  the  mistake  was  what  is 
called  a  common  mistake — such  a  onu  as  would 
induce  the  court  to  strike  out  of  a  marriage 
settlement  a  particular  provision  or  limitation — 
whether  it  was  that  kind  of  common  mistake  or 
not,  that  there  was  to  some  extent  a  common 
mistake,  I  must,  in  charity  and  justice  to  the  de- 
fendant, believe ;  because  I  cannot  impute  to  him 
the  intention  of  taking  advantage  of  any  incorrect 
expression  in  this  letter.  He  may  have  persuaded 
himself  that  the  first  floor  of  No.  48  was  intended 
to  be  let  to  him,  with  all  which  I  have  nothing 
to  do;  but,  whether  there  was  a  common  mis- 
take or  not,  it  was  plain  and  palpable  that  the 
defendant  was  mistaken,  and  that  the  plaintiff  had 
no  intention  of  letting  his  own  shop,  that  which 
he  had  built  and  carefully  constructed  for 
his  own  means  and  ends.  It  is  quite  clear 
that  he  was  mistaken.  Upon  that  ground, 
therefore,  upon  unquestioned  testimony,  I 
must  say  that  the  contract  ou^ht  to  be_  an- 
nulled. I  think  it  would  be  right  and  just, 
and  perfectly  consistent  with  other  decisions,  that 
the  defendant  should  have  an  opportunity  of 
choosing  whether  he  would  submit  (as  the  plaintiff 
asks  that  he  should)  to  have  the  lease  rectified  by 
excluding  from  it  the  first  floor  of  No.  48,  whether 
he  will  choose  to  take  his  lease  with  that  rectifi- 
cation, or  whether  he  will  choose  to  throw  up  the 
thing  entirely,  because  the  object  of  the  court  is, 
as  far  as  it  can,  to  put  the  parties  into  the  position 
in  which  they  would  have  been  if  the  mistake  hod 
not  happened.  Therefore  I  give  the  defendant  an 
opportunity  of  saying  whether  he  will  or  will  not 
submit  to  rectification.  If  he  does  not,  then  I 
shall  declare  that  the  agreement  is  annulled. 
[The  defendant  having  elected  rectification,  his 
Lordship  concluded.]  The  decree  will  therefore 
be  that  the  lease  be  rectified  by  omitting  from 
it  all  mention  of  the  first  floor  of  No.  48,  coloured 
brown  on  the  model.  The  decree  will  be  without 
costs. 

Solicitors  for  the  plaintiff,  Trideaux  and  Son*. 

Solicitors  for  the  defendant,  Fhetps,  Sidgwiek, 
and  Biddle. 
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. .  Monday,  July  28. 

,    V    '  (Before  Bacon,  V.C.) 

Thb  CoLONiAi  Bank  v.  Whinnev.  (a) 

Banhncptof— Partnership  firm — Bharei  in  name 
of  one  partner — "  Goods  "— Reputed  ownership— 
Bankruptcy  Act  1883  (46  #•  47  Viet.  e.  52),  s.  44, 
sub-teet.  8  ;  sect.  168. 

B.,  one  of  the  partners  in  a  firm  of  stoclcbroTeers, 
purchased  railway  shares  with  moneys  of  the 
firm,  and  registered  the  shares  in  his  own  name. 
Calls  v)ere  rnade  upon  him,  and  paid  out  of  the 
moneys  of  the  firm,  and  dividends  credited  to  the 
firm.    B.  subsequently  deposited  the  certificates  of 
the  shares  with  a  hank  as  security  for  advances 
made  to  the  firm.     Upon  tlie  hanJcruptcy  of  the 
firm,  the  bank  claimed  a  charge  upon  the  shares 
so  deposited. 
Beid,  that    the  shares  were  "  goods  at    the  com- 
mencement of  the  bankruptcy  in  the  possession, 
order,   or  disposition "    of   the  firm,   "  in  their 
trade  or  business,"  within   tlie  meaning  of   the 
Bankruptcy  Act  1883,  s.  44,  sub-sect.  {Hi.),  and 
belonged  to  the  trustee    in   bankruptcy  of  the 
fi/rm. 
This  was  a  motion  by  the  defendant,  the  tmstee 
in  bankraptcy  of  the  firm  of  P.  W.  Thomas,  Sons, 
and  Co.,  for  the  appointment  of  a  receiver  of 
7018  shares  in  the  Forth  Bridge  EaUway  Com- 
pany, with  liberty  to  him  to  paj  an  overdue  call 
upon  the  said  shares,  and  to  raise  the  amount  by 
sale  or  mortgage  of  the  same.    The  question  was 
raised  as   to  whether  the  shares  came  within  the 
reputed  ownership  clause  of  the  Bankruptcy  Act 
1883,  and  it  was  arranged  between  the  parties 
that  the  question  of  law  should  be  decided  upon 
the  motion,  which  was  treated  as  the  trial  of  the 
acticm.      The  facts   were   not   in   dispute.      For 
several  years  prior  to  1884  the  Colonial  Bank 
were  in  the  habit  of  making  large  advances  from 
time  to  time  to  the  firm  of  W.  P.  Thomas,  Sons, 
and  Co.,  and    the  firm   deposited   securities   as 
"cover "  for  the  advances,  the  securities  being 
varied  from  time  to  time. 

The  firm  consisted  of  two  partners,  Mr. 
William  Evan  Blakeway  and  Mr.  Percy  Wniiam 
Tikomas,  the  former  being  the  senior  member  of 
the  firm,  and  also  a  member  of  a  syndicate  formed 
to  float  the  Forth  Bridge  Bailway  Company. 
The  business  was  regulated  by  a  deed  of  part- 
nership of  the  2nd  Nov.  1874,  made  between  the 
father  of  P.  W.  Thomas  and  W.  E.  Blakeway; 
and  by  it  the  parties  agreed  to  carry  on 
the  basineBS  of  stock  and  share  brokers.  At  the 
time  of  the  transactions  next  stated  W.  E.  Blake- 
way had  the  sole  management  of  a  loan  business, 
which  formed  part  of  the  business  of  the  firm. 

On  the  Ist  April  1880  William  Evan  Blakeway 
deposited  with  the  bank  as  security  for  certain 
advances  the  certificates  of  7018  shares,  of  the 
nominal  value  of  102.  each,  of  the  Forth  Brid^ 
Railway  Company,  together  with  a  transfer  m 
blank  executed  by  himself.  W.  E.  Blakeway  was  at 
that  time  the  registered  proprietor  of  the  said 
shares,  the  purchase  money  for  which,  amounting 
to  28,0722.,  had  been  paid  by  him  out  of  the  assets 
of  the  firm.  It  was  stated  in  evidence  that  it  was 
the  regular  course  and  practice  of  the  firm  that 
stocks  and  shares  belonging  to  the  firm  should 
be  held  in  the  name  of  one  of  the  partners,  and 

(a)  Beported  by  Q.  UACAK,  Eaq.,  Barrister-»t-Law. 


also  that  money  should  be  borrowed  upon  the 
security  of  such  stocks  and  shares,  and  lent  agsm 
at  a  higher  rate  of  interest.  On  the  15th  March 
1883  a  further  sum  of  7058Z.  ?«.  Id.  was  paid  ont 
of  the  assets  of  the  firm  for  a  call  of  II.  per  share- 
upon  the  above-mentioned  shares.  On  the  13tb 
Nov.  1883  a  further  call  was  made,  pafysible  on 
the  1st  Feb.  1884,  but  was  not  paid.  On  the  29th. 
Jan.  1884  Mr.  W  E.  Blakeway  absconded.  On 
the  30th  Jan.  the  firm  suspended  payment,  and 
gave  notice  to  their  creditors.  On  the  31st  Jan. 
a  bankruptcy  petition  was  presented  by  Mr.  P.  W. 
Thomas,  a  receiving  order  was  made,  and  a  special 
manager  appointed.  On  the  same  31st  Jan. 
notice  of  the  deposit  of  the  shares  and  the  tnoas- 
fer  was  sent  by  the  Colonial  Bank  to  the  Forth 
Bridge  Bailway  Company,  and  was  received  by 
them  on  the  Ist  Feb.  The  transfer  was  then 
filled  up  with  the  names  of  nomineea  of  the 
bank. 

On  the  5th  Feb.  1884  the  firm  was  adjudicated 
l»nkmpt,  and  Frederick  Whinney  was  appointed. 
trustee  on  the  18th  Feb.  1884. 

On  the  25th  June  1884  the  above  notioe  of 
motion  was  given. 

Marttm,  Q.C.  and  Buckley  for  the  trustee  in 
bankraptcy. — These  shares  are  "goods  in  the- 
possession,  order,  and  disposition  of  the  bank- 
rupt in  his  trade  or  business  "  within  the  meaning- 
of  the  order  and  disposition  clause  in  the  Bank- 
ruptcy Act  of  1883,  R.  44,  sub-sect.  (iii.).  By 
sect.  168  of  the  same  Act, "  goods "  includes  all  per- 
sonal chattels.  The  insertion  of  the  words  "  in  his 
trade  or  business  "  in  the  3rd  sub-section  of  sect. 
44  of  the  Act  of  1883,  instead  of  the  word* 
"being  a  trader"  in  the  corresponding  section 
(sect.  15,  sub-sect.  5)  of  the  Act  of  1869,  make  no. 
substantial  difference.  These  shares  were  dis- 
tinctly used  in  the  loan  business,  which  was 
part  of  the  "  trade  or  business  of  the  firm."  As 
to  the  alleged  transfer  of  the  shares,  by  the  Com- 
panies Clauses  ConsoUdation  (Scotland)  Act  1845, 
incorporated  in  the  Forth  Bridge  Railway  Act,  it 
is  declared  by  sect.  14  that  every  transfer  of 
shares  must  be  by  deed ;  and  by  sect.  17  no  share- 
holder shall  be  entitled  to  transfer  any  share  after 
any  call  shall  have  been  made  until  he  shall 
have  paid  such  call.  Here  there  was  no  deed  of 
transfer.  The  deposit  of  the  blank  transfer  is. 
not  enough : 

SibhlewMts  v.  MeKorins,  6  M.  &  M.  200. 

Further,  these  shares  are  not  chases  in  action,  and 
so  do  not  come  within  the  proviso  at  the  end  of 
sub-sect,  (iii.)  of  sect.  44 : 

Sx  parte  Union  Batik  of  Itanehuttr;  S*  Jaekmmt. 
L.  Bep.  12  Eq.  354. 

Bigby,  Q.C.  and  Northmore  Lawrence  for  the' 
Colonial  Bank. — The  question  is  purely  one  of  the 
construction  of  the  Act  of  1883.  We  submit  that 
neither  the  firm  nor  Mr.  Blakeway  were  the 
reputed  owners  of  these  shares.  But  if  Mr.  Blake- 
way was  the  reputed  owner,  then  it  oanoot  be  said 
that  the  shares  were  used  in  the  busioBBB  of  the 
firm.  They  were  the  separate  property  of  Mr. 
Blakeway.  The  alteration  of  the  words  of  the 
old  Act  were  purposely  made,  and  effect  an 
alteration  in  the  law  of  reputed  ownership.  The 
words  "goods  in  the  trade  or  bosiness  of  the 
bankrupt"  restrict  the  goods  to  such  as  are 
actually  used  and  employed  in  the  trade  or 
business.  Formerly,  goods  belonging  to  a  trader. 
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The  CoLOKiAi,  Bask  v.  Whinuey. 


[Chas.  Dnr. 


■were  _  liable  to  seizure,  which  by  no  stretch  of 
iTnagination  could  be  said  to  be  nsed  in  'his  trade 
•or  bnsioeBa.  That  ia  to  be  go  no  longer.  These 
ahaiMi  being  in  the  name  of  Blakeway,  as  trustee 
for  tfae  firm,  were  choses  in  action  within  the 
meaning  of  the  Act : 

Bx  jnuU  Barry;  B$  Fot,  29  L.  T.  Bep.  K.  S.  620  ; 

L.Bep.l7Eq.  118; 
A*Prvea,36L.T.B*p.N.S.117;  4Ch.Dir.«85. 

They  -were  not  in  the  order  and  disposition  of  the 
firm: 

Sx  varU  Lovrxnt}  B»  Mwrrell,  IS  L.  T.  Bep.  N.  S. 

^:MC!h.DiT.Sl; 
Oraat  Satttm  Bailtcvy  Company  v.  Turrur,  27  L.  T. 

Mtp.  N.  S.  697 ;  L.  Bep.  8  Ch.  Ue. 

TRiey  alfio  referred  to 

JSx  parte  Dorman ;  Be  Lake,  27  L.  T.  Bep.  N.  S.  528 ; 

£.  Bep.  8  Ch.  51 ; 
Be  Bainbtidiie,  88  L.  T.  Bep.  N.  S.  229 ;  8  Clt.  Dir. 

218; 
Mm  parts  Hayman,  88  L.  T.  Bep.  N.  S.  238 ;  8  Ch. 

Kr.  U. 

Bacon,  Y.C. — Although  this  case  has  been 
«rgned  with  such  ability  and  such  ingenuity,  I 
■cannot  entertain  the  slightest  doubt  about  it.  It 
is  Tery  old  familiar  law,  although  the  circum- 
stances of  this  case  are  by  no  means  of  very 
frequent  occurrence;  it  has  been  the  law  ever 
since  the  reign  of  James  I.,  as  to  order  and 
disposition.  It  has  undergone  very  little  change. 
The  Act  of  1869,  by  the  15th  section,  says  this  : 
■"  All  goods  and  chattels  being,  at  the  commence- 
ment of  the  bankruptcy,  in  the  possession,  order, 
or  disposition  of  the  bankrupt,  being  a  trader " 
—tA  tnat  time  the  difference  between  being  a 
trader  and  a  non-trader  had  been  recently,  to 
some  extent,  abolished,  and  it  was  necessary  to 
make  a  distinction  between  them  and  the  rights 
■of  their  creditors — "  being  a  trader,  by  the  consent 
and  permission  of  the  true  owner,  of  which  goods 
4md  chattels  the  bankrupit  is  reputed  owner,  or  of 
which  he  has  taken  upon  himself  the  sale  or 
diapontian  as  owner."  All  those  things,  or  the 
value  of  them  when  t«hey  have  been  realised, 
become  distributable  in  the  bankruptcy.  Then 
there  comes  a  proviso  that  things  in  action  shall 
not  be  deemed  goods  and  chattels,  with  this  one 
-exception,  namely,  debts  due  to  him  in  the  course 
x>f  his  trade  or  business.  It  was  by  no  means 
uncommon  for  a  trader  to  assign  his  book-debts, 
«nd  there  are  many  cases  in  which  there  have 
been  questions  raised  of  nicety,  as  to  whether 
they  were  bonk  debts,  and  all  that  the  law  does  is 
to  establish  the  old,  antiquated  principle  of  order 
«ad  disposition,  and  to  except  from  it  the  debts 
which  are  due  to  him  in  the  course  of  his  trade 
•or  business.  The  new  Act  of  Parliament  is  in 
these  terms :  "  All  goods  being,  at  the  commence- 
ment of  the  bankruptcy,  in  the  possession,  order, 
or  disposition  of  the  bankrupt,  in  his  trade  or 
business,  by  the  consent  and  permisBion  of  the 
true  owner,  under  such  circumstances  that 
he  is  the  reputed  owner  thereof,  provided 
that  things  in  action  other  than  debts  due, 
■or  growing  due  to  the  bankrupt,  in  the  course 
of  his  trade  or  business,  shall  not  be  deemed 
goods  within  the  meaning  of  this  section." 
Why  those  words  are  expressed  in  a  somewhat 
-difierent  way  from  those  in  the  former  Act  of 
Parliament  I  do  not  know.  The  meaning  is 
precisely  the  same.  The  debts  due  to  him  as  "  a 
trader    and  the  debts  due  to  him  "  in  the  course  of 


his  trade  or  business  "  are  identically  the  some, 
and  no  conjuration  can  make  any  diSerenee 
between  them,  nor  do  I  think  that  there  is 
the  slightest  substantial  difference  between 
the  Act  of  1809  and  this  Act  of  1883.  All  that 
is  in  the  order  and  disposition  of  the  bankrupt 
passes  to  his  assignee  in  bankruptcy.  The  history 
of  this  case  is  beyond  dispute.  Blakeway,  being 
a  partner  in  a  stock-broking  business,  part  of  whi^ 
was  to  lend  money,  had  occasion  to  borrow  money 
for  the  partnership  from  their  bankers ,  and  perhaps 
from  other  people,  because,  owing  to  the  nature  of 
their  dealings,  they  could  borrow  on  secuiity  at  a 
low  rate,  and  they  could  then  lend  it  (I  suppose  <m 
security  also,  but  whether  or  not  does  not  signify) 
at  a  much  higher  rate,  and  that  was  the  business 
they  carried  on.  In  the  year  1880  comes  this 
joint-stock  company  (the  Forth  Bridge  Company), 
and  Mr.  Blakeway,  who  was  to  some  extent  a 
managing  |)artner — at  least,  a  partner  having 
equal  authority  with  Mr.  Thomas — took  out  of  the 
partnership  assets  28,0001.,  or  some  such  sum,  and 
with  it  buys  shares  in  the  bridge  company. 
Having  ^t  those  shares  into  his  poBsession, 
bought  with  the  money  of  the  firm,  he  borrows 
for  the  firm  from  the  bankers  of  the  firm  a  certain 
amount — how  much  does  not  signify,  there  being 
successive  charges  of  security  and  successive 
borrowings.  He  borrows  it  for  the  firm.  It  is 
entirely  a  firm  transaction,  the  firm's  money 
buying  the  shares  and  the  firm  having  the  benefit 
of  the  borrowing  on  the  security  of  those  shares. 
The  shares  are  registered  in  the  name  of  Blakeway. 
They  are  not  transferred  to  him,  as  it  seems  that 
he  bought  them  from  what  is  called  a  syndicate. 
He  got  the  shares  at  all  events.  He  got  them 
reg^tered  in  his  own  name  in  the  books  of  the 
company,  and  he  was  the  true  owner  of  them,  with 
the  consent,  no  doubt,  of  his  partner,  or,  aA  any 
rate,  without  any  opposition  on  the  part  of  his 
partner.  He  borrows  the  monev,  as  I  have  said ; 
he  deposited  the  certificates  ot  the  shares  with 
the  bejik;  he  hands  over  to  them  at  the  same  time 
a  form  of  transfer,  in  which  there  is  neither  date 
nor  name  of  transferee,  nor  the  consideration  for 
the  transfer,  nor  a  specification  or  enumeration  of 
the  shares,  nor  is  there  any  stamp  u^n  it,  and 
that  remains  in  the  possession  of  tne  bankers,  the 
lenders  of  the  money,  as  it  is  said  upon  the  security 
of  the  shares  deposited,  and  no  doubt  it  was  so. 
Bat,  as  the  shares  remained  in  his  name  as  the 
registered  owner,  he  is  called  upon  to  pay  the 
calla,  and  out  of  the  partnership  money  the  calls 
are  paid.  So  matters  go  on  until  Mr.  Blakeway's 
disappearance.  The  bankruptcy  of  Mr.  Thomas  in 
consequence  of  that  takes  place  in  the  beginning 
of  this  year.  Mr.  Blakeway  is  made  a  bankrupt, 
and  when  he  is  made  a  bankrupt  he  is  the  owner 
of  the  shares.  There  is  no  single  step  taken  by 
the  bank  to  assert  their  equitable  right  to  the 
shares ;  no  notice  is  given  to  the  company  till  long 
after  notice  could  be  of  any  use,  because,  by 
adjudication  in  bankruptcy,  Mr.  Blakeway's 
assets  of  every  kind  became  a  part  of  the  estate 
adminiatrable  in  bankruptcy.  Mr.  Rigby  has 
drawn  a  distinction  between  that  which  was  Mr. 
Blakeway's  property  and  the  firm's  property. 
What  does  it  signify  P  What  have  I  to 
do  with  that  hereP  It  is  possible  there  may 
be  some  such  question  raised  between  the 
separate  creditors  of  Blakeway  in  the  bank- 
ruptcy and  the  joint    creditors  of  the  firm  of 
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Thomas  and  Co.  When  that  question  arises  they 
will  settle  that  for  tbemselves.  In  the  meantime, 
the  only  question  before  me  is  whether,  at  the 
date  of  the  bankruptcy,  when  the  statute  came 
into  operation,  the  shares  are  exempted  from  the 
44th  section  of  the  present  Act — the  Act  of  1883  P 
Can  anything  be  plainer?  "All  the  goods," 
which  in  the  interpretation  clause  (sect.  168)  is 
called  "  all  the  personal  chattels,"  belonged  to  the 
assignee  in  bankruptcy.  This  is  no  chose  in  aetton. 
This  is  a  positive  possession  b^  Blakeway.  The 
whole  of  the  assets  are  distributable  in  bank- 
ruptcy. Both  the  partners  have  become  bank- 
mpt.  Whether  it  is  called  a  joint  bankruptcy  or 
not  does  not  signify.  The  trustee  may  be  ordered 
to  keep  separate  accounts  when  necessary,  so  as 
at  all  times  to  do  justice  to  the  several  creditors. 
Then,  what  was  done  here  P  These  mortgagees — 
the  banker^,  the  present  plaintiffs— come  and 
state  a  case  by  which,  according  to  their  own 
showing,  they  never  had  anything  except  the 
deposit  of  the  certificates,  and  this  scrap  of 
paper,  which  I  have  looked  at.  Now,  the  claim 
raises  a'  great  variety  of  points,  which  hare 
been  argued  at  great  length,  and  I  should 
not  like  to  pass  it  over  without  paying  attention 
to  it.  The  7th  paragraph  of  the  statement  of 
claim  is  afi  follows:  "The  defendant  as  such 
trustee  as  aforesaid  claims  to  be  entitled  to  the 
said  shares,  under  the  provisions  of  sect.  44,  sub- 
sect.  3  of  the  Bankruptcy  Act  1883."  There  is  no 
foundation  for  such  claim.  "  The  said  shares  were, 
at  the  date  of  the  deposit  of  the  said  certificates 
and  transfer,  with  the  plaintiffs,  and  thencefor- 
ward down  to  and  at  the  commencement  of  the 
said  bankruptcy,  the  private  and  separate  pro- 
perty of  the  said  William  Evan  Blakeway " — 
that  is  exactly  what  the  trustee  in  bankruptcy 
says,  that  they  were  his  property,  and  therefore 
are  administrable  in  the  bankruptcy — "  and  were 
not  used  or  employed  in  or  in  any  manner  in 
connection  with  the  said  business  of  P.  W. 
Thomas..  Son,  and  Co.,  and  the  said  firm  had 
never  any  right,  title,  or  interest" — a  ques- 
tion not  to  be  decided  on  this  occasion — 
**  in  the  shares  or  any  of  them.  The  said 
shares  are  not  goods  within  the  meaning  of  the 
aforesaid  section  of  the  Bankruptcy  Act  1883" 
— ^which  I  cannot  possibly  adopt,  I  say  that  they 
werCj  emphatically — "  and,  even  if  they  are  goods 
within  the  meaning  aforesaid,  they  were  not,  nor 
was  any  of  them  at  the  commencement  of  the 
said  bankruptcv,  in  the  possession,  order,  and  dis- 
position of  William  Evan  Blakeway,  in  his  trade 
or  business,  nor  with  the  consent  nor  permission 
of  the  plaintiffs,  nor  under  such  circumstances 
that  he  was  the  reputed  owner  thereof."  Mr. 
Blakeway  does  not  seem  to  be  a  very  delicate 
person,  therefore  I  may  suppose  this  case  :  that 
had  he  presented  himself  to  the  company,  and 
•aid,  "  I  have  unluckily  lost  the  certificates  which 
yon  gave  me  for  these  shares,  I  dropped  my 
portmanteau  out  of  the  boat  as  I  was  going  to 
Boulogne  ;  I  have  lost  them  ;  give  me  another  set 
of  shares  ;"  they  would  have  given  them  to  him 
directly,  upon  his  indemnity,  no  doubt.  But  what 
was  there  to  prevent  him  selling  them  the  next 
day  on  the  Stock  Exchange  if  he  liked  ?  These 
plaintiffs  could  not  have  interfered,  they  had  not 
even  the  certificates.  They  could  not  liave  given 
the  numbers.  If  they  were  the  true  owners,  and 
asserting  their  mortgage,  it  was  with  their  full 


consent  and  permission  that  Mr.  Blakeway,  from 
1880  until  his  departure  in  1884,  was  the  reputed 
owner  of  these  shares,  and  paid  the  calls  when 
they  were  asked  for,  or  received  the  demands  for 
calb,  although  he  did  not  pay  them.  Then  the 
claim  suggests  further  that,  "  If,  however,  the 
court  should  be  of  opinion  that  the  shares  were  in 
the  possession,  order,  or  disposition  of  Blakeway  at 
the  commencement  of  the  bankruptcy,  in  hi| 
trade,  or  business,  by  the  consent  and  permission 
of  the  plaintiffs,  under  some  circumstances  that 
he  was  the  reputed  owner  thereof,  the  plaintiffs 
will  contend  that  the  shares  are  things  m  action 
within  the  meaning  of  the  proviso  to  the  said 
44th  section,  sub-sect,  (iii.)."  I  have  heard  very 
little  said  aboii^t  that,  bat  I  take  it  to  have  been 
decided  over  and  over  again  that  such  thin^  as 
these — shares,  bills  of  exchange,  and  secnrities  of 
various  kinds — are  distinctly,  substantially,  and 
positively,  not  things  in  action.  They  are  clearly 
within  the  definition  of  the  Act  of  Parliament, 
and  I  think,  therefore,  that  the  plaintiffs'  claim 
here  wholly  fails,  if  this  is  the  time  to  decide  it; 
if  not,  then  the  plaintiffs  fail  in  asking  for  an 
injunction.  [Counsel  on  both  sides  having  agreed 
that  the  whole  matter  should  be  decided  upon  the 
motion,  his  Lordship  proceeded:]  On  this 
application,  in  point  of  form,  I  have  declared 
that  the  plaintiffs  are  not  entitled  to  any  valid 
charge  on  the  7018  shares  in  the  Forth  Bridge 
Bailwav  Company  for  an  amount  due  from 
Thomas  and  Co.  to  the  plaintiffs,  with  interest 
thereon ;  and  that  the  plaintiffs  are  uot  entitled 
to  have  the  shares  transferred  into  their  names, 
nor  an  order  on  the  defendant  to  do  all  acts  and 
assurances  necessary  or  proper  for  the  transfer 
of  the  shares  into  the  names  of  the  plaintiffs  (xr 
their  nominees.  ITiere  is  no  right  to  ask  for  any 
such  thing,  or  to  have  the  mortgage  or  charge 
enforced,  nor  to  have  a  receiver,  nor  to  have  an 
injunction  to  restrain  the  defendant  and  hii 
agents  from  transferring. 

Action  digmiased  wUh  eoiU. 

Solicitors  for  plaintiff,  Dmees,  Jackson,  and 
Atflee. 

Solicitors  for  defendant,  Lawrance,  Plewi,  and 
Baker.  

Monday,  Aug.  11. 
(Before  Kai,  J.) 
Be  Sawyer  asd  Baring's  Contkact.  (o) 

Vendor  and  purchaser — Trustee  vendors — Eqvit- 
able  tenant  for  life — Limited  covmiantsfor  iitie— 
Condition  of  sale. 

Certain  property  having  heen  purchased  hy  a  com- 
pany from  trustees  who  liad  a  power  of  sale,  the 
purchasers  required  that  the  equitable  tenant  for 
life  of  tlie  property,  at  whose  request  the  sah  va* 
made,  should  enter  into  covenants  for  title. 

One  of  the  eotiditiwu  of  sale  was  that  ''the  vendors, 
being  trustees,  are  to  be  required  to  give  only  ti> 
statutory  covenant  against  incumbrances  impliM 
by  reason  of  their  being  expressed  to  convey  a* 
trustees." 

Meld,  that  the  pttrehasers  were  entitled  to  requtre 
the  equitable  tenant  for  life  to  enter  into  the  usnd 
limited  covenants  for  title,  and  that  the  condition 
of  sale  stated  above  did  not  deprive  them  of  this 
right. 

Co)  Beported  l-y  E.  A.  8cuTCHUtr,Giq.,  BarrUteMt-I**- 
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Thm  was  a  suramons,  under  the  Vendor  and  Pur* 
chaser  Act  1874,  asking,  on  the  part  of  the 
Pradential  Asgnrance  Company  Limited,  that  it 
might  he  declared  that  F.  W.  A.  Bowyer,  the 
eqaitable  tenant  for  life  of  certain  property  (which 
the  company  had  purchased  at  an  auction)  men- 
tioned in  the  contract  for  sale,  a  party  to  the 
coDTerance  of  such  property  to  the  company, 

told  therein  enter,  oy  statutory  implication  or 
erwise,  into  corenants  for  title,  and  that 
Bowyer,  or  Sawyer  and  Baring  (the  trustees), 
might  be  ordered  to  pay  the  costs  of  the  applica- 
tion. 
There  was  a  condition  of  sale  as  follows : 
8.  Tlie  Tendon  beinf  tnuteea  ar«to  b«  reqaindtogire 
onij  the  atatatoiy  oorenant  afuiut  inoambnnoes 
impUtd  hjr  teMon  M  fheir  being  expreaaed  to  conrey  as 
tnutMt. 

The  gale  was  to  be  with  the  assent,  or  on  the 
request,  of  the  eqaitable  tenant  for  life,  and  be 
gave  or  made  it. 

It  wits  contended  that  Bowyer  was  not  a  neces- 
sary party  to  the  conveyance,  and,  though  his  con- 
currence cnght  not  to  have  been  required,  he 
assented  to  it,  and,  having  assented,  that  was  jnst 
as  good  as  any  covenant  would  be,  being  under 
seal. 

It  was  not  disputed  that  a  purchaser  had  a  right 
to  require  that  a  legal  tenant  for  life  should  enter 
into  covenants  for  title,  but  it  was  contended  that 
it  was  otherwise  where  the  legal  estate  was  in 
trustees. 

Philip  S.  Gregory,  for  the  applicants,  referred  to 
R>  Tht  London  Bridgt  Aett ;  Eg  parte  Ttit  Cloth- 

voorhrrt'  Company,  13  Sim.  176 : 
fari  PouUtt  T.   Hood,  17  L.  T.  B«p.  N.  S.  486 ; 

L.  Rep.  5  Eq.   115  ; 
Bocd.  V.  A  P.  Htb.  edit.  p.  575 ; 
1  Cut  V.  it.  P.  5th  edit  pp.  130,  547. 
E.  Widdrington  Byrne  for  the  re.spondent8. 

Kat,  J. — The  question  is  whether,  in  circum- 
stances of  this  kmd,  the  purchasers  can  insist 
upon  having  covenants  for  title,  from  some  time 
or  other,  by  this  gentleman,  who  is  a  tenant  for 
Ufe.  The  property  which  has  been  purchased  is 
vested  in  trustees,  who  have  power  to  sell  at  the 
leanest  of  the  tenant  for  life,  who  of  course  has 
only  an  equitable  life  estate,  because  the  estate  is 
vested  in  the  trustees.  Hn  has  given  the  request, 
and  the  estate  has  been  sold,  and  the  question  is, 
first  of  all,  whether,  independently  of  any  condi- 
tion, the  purchasers  have  the  right  to  say,  in  that 
state  of  things,  "  We  must  have  covenants  for  title 
from  the  equitable  tenant  for  life."  The  point 
seems  to  me  clearly  determined  by  the  case  of  Re 
The  London  Bridge  Acts;  Ex.  parte  The  Cloth- 
workerg'  Company  (13  Sim.  176),  where  the  estate 
was  vested  in  two  trustees  in  fee  simple  upon 
tms*'.  for  sale.  ShadwoU,  V.C.,  in  giving  judg- 
ment, said  that  "  the  question  was,  what  was  the 
rule  as  to  the  obligation  of  tenants  for  life,  in 
cases  like  the  present,  to  enter  into  covenants  for 
title ;  that  he  apprehended  that,  where  the  only 
persons  who  were  immediately  interested  in  the 
estates  were  tenants  for  life,  it  was  the  usual 
course  to  make  them  covenant  for  the  title ;  that 
the  tenants  for  life  in  this  case  stood  in  the  same 
situation  as  if  there  had  been  a  power  to  sell  the 
estates  with  their  consent,  in  which  case  it  would 
be  a  matter  of  course  for  them  to  enter  into  the 
covenants."  Now,  that  has  been  adopted  by  Lord 
St.  Leonards  in  his  Treatise  on  Vendors  and  Pur- 


chasers (14th  edit.  p.  575),  and  by  Mr  Dart  in  his 
work  on  the  same  subject  (5th  edit.  vol.  i.  p.  130), 
and  it  has  been  followed  practically  in  the  sub- 
sequent case  of  Harl  Poulett  v.  Hood  (486  L.  T. 
Eep.  N.  8.  17 ;  L.  Eep.  5  Eq.  115).  Therefore,  I 
cannot  hesitate  to  say  that  this  is  a  case  which 
comes  precisely  within  that  statement  of  the 
law.  It  is  a  case  in  which  the  sale  is  with 
the  assent,  or  at  the  request — which  for  this  pur- 
pose is  the  same  thing — of  the  eqaitable  tenant 
for  life,  and  accordingly  the  purchasers  have  » 
right  to  reauire  covenants  for  title  by  the  equit- 
able tenant  for  life.  Well,  then,  the  next  question 
is  whether  that  is  not  avoided  by  the  conditions 
of  sale  in  this  case.  The  only  condition  which 
applies  to  it  is  the  8th.  [His  Lordship  read  it  and 
continued :]  It  is  said  that  that  means  that  the 
only  covenant  which  the  purchaners  are  to  get  is 
a  covenant  against  incumbrances  by  the  trusteees 
If  it  means  that,  it  certainly  does  not  say  so.  lb 
says  nothing  about  its  being  the  onlj  covenant 
the  purchasers  are  to  get.  All  it  says  is  that  that, 
is  tne  only  covenant  which  the  trustees,  as 
vendors,  are  to  enter  into.  It  is  not  asked  that> 
the  trustees  should  enter  into  any  other  covenant. 
What  is  asked  is  not  that  the  trustees  should  do 
anything,  but  that  the  tenant  for  life,  who  is  not 
referred  to  in  the  conditions,  should  enter  into 
the  usual  covenants.  How  can  I  say  that  the 
condition  excludes  the  purchasers  from  requiring 
the  usual  covenant  by  the  tenant  for  life  f  In  my 
opinion  it  does  not.  But,  if  there  were  more  doubt, 
the  general  rule  is  quite  plain  that  a  vendor,  if  he 
wants  to  deprive  the  purcnaser  of  one  of  the  osual 
incidents  of  the  purchaser's  contract,  is  bound 
to  expn^ss  it  in  the  clearest  possible  manner.  No 
one  can  say  that  this  condition,  in  the  clearest 
possible  manner,  excludes  the  right,  which  I  hold 
the  purchasers  have,  to  require  covenants  for  title 
by  the  tenant  for  life.  Accordingly,  the  result 
will  be  this :  The  purchasers  do  not  require  any- 
thing except  the  covenant,  limited  in  the  manner 
mentioned  in  Dart's  Vendors  and  Purchasers.  I 
determine  nothing  as  to  the  form  of  the  covenant. 
That  will  be  settled  by  the  conveyancing  coansel. 
All  I  hold  is,  that  this  is  a  casein  which  the  pur- 
chasers are  entitled  to  have  the  covenants  for 
title  from  the  tenant  for  life,  and  the  costs  of  the 
application. 

Solicitor  for  the  applicants,  D.  Wintringhav* 
Stable. 

Solicitors  for  the  respondents,  Pateraon,  Snow, 
Bloxam,  and  Kinder. 


Friday,  July  11. 
(Before  Chitty,  J.) 
Haicfdbn  t>.  WALUS.(a) 
Practice — Trmtee — Admittiona    before    and   after 
action  —  Evidetice  —  Order  for    payment   into 
court. 
An  adion  had  been,  brought  by  the  cestui*  ^ue 
trust   against    a    sole    trustee    of  a    marriago 
settlement  for  an  account,  and  the  court  was 
moved  for  an  order  directing  him  to  pay  into 
court  sums  which  he  had  received  as  sum  trustee. 
It  appeared  thai  the  defendant  before  the  issue  of 
the  writ   had   writteti   letters   which  contained 

(a)  Beportod  by  A.  CorsOARMi  SiK,  Ewi.,  Baril«ter«t-L»ir. 

Digitized  by  VjOOQIC 


358-Vol.  II.,  N.  s,] 


THE  LAW  TIMES. 


[Not.  15,  Wi 


Chan.  Tuv.J 


HuiPDEN  V.  Walus. 


[Cuts.  Div. 


admittiont  that  he  had  reeeived  the  sums  for 
which  an  account  wot  asked,  thai  the  eeUletiCsnt 
contained  a  recital  that  he  had  reeeived  the  sums, 
and  that  there  was  an  affidavit  showing  that  he 
had  accepted  the  trust,  also  that  he  had  heen 
ordered  to  deliver  cuscounts,  that  he  had  failed  to 
eomaiy  with  t<,  and  an  order  for  his  attachment 
had  been  obtained ;  also  that  he  had  failed  to 
comjily  toiih  an  order  for  inspection,  and  that  his 
defence  had  heen  struck  out.  He  submitted  that 
his  letters  written  before  the  action  could  not  be 
held  to  be  admissions,  aa  they  were  not  cubnissuma 
in  th«  proceedings. 

Meld,  that  a  trustee  would  be  ordered  to  pay  trust 
funds  into  court  upon  admissions  contained  in 
lettars  written  by  him,  either  before  or  after  action 
brought,  that  he  has  reeeived  the  money,  and 
upon  a  recital  to  tlutt  effect  contained  in  a  settle- 
m,0nt,  his  execution  of  which  had  been  proved, 
althov^fh  there  was  not  any  actual  admission  on 
the  pleadings  that  he  had  received  aTid  was  in 
possession  of  the  money ;  and  that,  as  the  defence 
nod  been  struck  out,  the  allegation  in  the  state- 
ment cf  daim,  thai,  he  was  a.ccountable  for  the 
money,  was  uncontradicted,  and  must  be  held  to 
be  admitted,  and  thai  the  court  would  make  tlie 
.  order  asked  for. 

Dunn  V.  Campbell,  before  Jessel,  MJR.,  Jan.  1879 
(unreported)  followed. 

Bt  a  settlement  dated  the  3rd  May  1879,  and 
made  on  the  marriage  of  the  plaintiffs,  it  was 
recited,  that  the  intended  husband  had  transferred 
260  Egyptian  Unified  Obli^tions  into  the 
names  oi  the  trustees  named  in  the  settlement, 
to  be  held  by  them  upon  the  trusts  of  the  settle- 
ment. The  trustees  were  one  A.  E.  Fyler  and 
the  defendant.  The  250  obligations  were  handed 
over  to  the  defendant  shortly  after  the  execution 
of  the  settlement,  and  the  plaintiffs  also  paid  him 
»  Bum  of  20D0I.  to  be  held  by  him  on  the  trusts 
of  the  settlement.  From  the  evidence  it  appeared 
that  A.  E.  IVler  had  never  executed  or  acted  in 
the  trusts  of  the  settlement,  and  that  the  de- 
fendant had  accepted  the  trusteeship,  and  executed 
the  trusts  of  the  settlement,  and  was  consequently 
sole  trustee  thereof.  Some  corre^ondence  took 
place  between  the  plaintiffs  and  the  defendant  in 
the  year  1879,  which  in  the  opinion  of  the  court 
amounted  to  an  admission  by  the  defendant  that 
he  had  received  the  20001.  and  the  securities. 

On  the  16th  Feb.  1884  a  writ  was  issued,  to 
have  the  trusts  of  the  settlement  carried  into 
execution,  and  for  an  account,  and  an  inquiry; 
but,  though  pleadiugs  had  been  delivered,  there 
was  no  formal  admission  on  the  face  of  them  that 
the  defendant  had  received  the  trust  funds. 

On  the  10th  March  1884  an  order  was  made  for 
an  account  of  the  trust  property,  and  for  an 
inquiry  what  had  become  of  the  said  trust 
property.  The  defendant,  however,  foiled  to  obey 
the  order  to  account,  and  consequently  an  order 
for  attachment  against  him  was  obtained  on  the 
23rd  May  1884,  but  he  had  succeeded  in  evading 
arrest. 

On  the  28th  May  1884  the  defendant  wrote  to 
the  plaintiffs  a  letter,  of  which  the  material  part 
was  as  follows : 

Aa  for  the  tniBt  monaya,  theae  prooeeding  have  given 
liae  to  the  qaaation  m  to  whether  the  20001.  yon  sent  me 
u  trust  property  at  all.  Had  I  not  been  fnutnted  in 
the  ansngementa  I  made  forlookiiig  them  np  for  the  three 
jreara  agreed  upon  between  yon  and  me,  this  qneation 


ill  liemctk 

^^ 
ladabetirSi     ; 


would  probably  aerer  have  bean  niaad.  'With  regari  Id 
the  aeonriiiea,  aa  I  have  looked  them  np  for  the  Mood 
arranged,  if  I  am  ocmpdlad  to  pzodnoe  oaak,  amb  I 
mnat  go  ontaide  and  taiae  it  fnm  my  other  reamriai.  I 
expeot  to  xeoaive  naady  doable  the  amomit  in  tiia  oonat 
of  the  next  aix  weeka  or  two  months,  in  whioh  oaae  yoa 
are  veloome  to  the  oaah  and  I  will  atiek  totheaaemiBea, 
whioh  I  have  calenlated  will  be  woctti  in  about  twajMia 
about  one-fifth  more  in  'table,  *.«.,  50001.  wiU  bewptii 
60001.,  and  ao  on ;  bnt  I  olqeet  to  raemtian  what  f 
(exoeptthat  they  are  within  the  powera  of  the  aetl 
and  where  they  are  until  aome  aettlementia  madal 
na,  for  fear  of  yoor  aolioltoie  intecfering  with  iiiem  aal 
imperilling  my  •mogemeBta.  I  mav  aaentieii  ttat  I 
have  been  kept  a  priaoner  in  London  by  theae  legal  |n>> 
oeedinga,  and  unable  entiiel^to  atfaaid  to  iBjeoD&BRiy 
bnaineaa ;  bnt  the  inoonTemenoe  of  detention  in  priaoa 
affoida  me  a  plea  to  absent  myaaU,  and  abaant  I  iwl  1m 
until  yon  aay  I  may  oome  baok  wtta  aafety. 

On  the  17th  June  1884  the  plaintiffs  gaveaotaoi 
of  motion  that  the  defeandant  mi^t  be  ordendto 
ra,y  into  court  20001.,  and  deposit  260  Egrptian 
tjnified  Bonds  of  the  nominal  value  of  60001.,  and 
oa  the  8th  July  1884  an  order  was  nude  to 
strike  out  the  defence  in  consequence  of  the 
defendant  not  having  obeyed  an  order  for  isspeo- 
tion. 

WhiUiharM,  Q.C.  and  TrmnlBa,  for  the  plantifi, 
now  brought  on  the  motion,  of  which  notice  had 
been  given  on  the  17th  June  1884 — The  letters 
written  before  and  after  action,  together  with  tlie 
recital  already  mentioned  in  the  setttement,  coo- 
Btitute  admissions  sufficient  to  give  the  oonit 
jurisdiction  to  order  payment  into  court : 

Freeaum  v.  Cox,  8  Ch.  Div.  14B ; 
London  Syndteate  v.  Lord,  38  L.  T.  Bep.  K.  8. 321; 
8  Ch.  Div.  84. 

Oswald  for  the  defendant. — ^This  motion  amst 
be  tried  as  if  the  defence  were  not  struck  out. 
The  admissions  must  be  in  the  action,  and  clear 
and  distinct.  In  Freeman  v.  Cox  and  London 
Syndicate  v.  Lord,  the  facts  were  very  dissimilar 
to  the  present  case.  The  letters  written  before 
action  brought  do  not  contain  admissions  sufficient 
to  support  an  order  for  payment  into  oonrt. 
[Chitty,  J,  referred  to  an  unreported  case  before 
Jessel,  M.R.  in  Jan.  1879,  entitled  Dtron  v.  Cmf- 
bell.^  The  plaintiffs  have  no  gronnd  to  stand  on, 
because  the  defendant's  letter  of  the  28th  Maj 
1884  shows  on  the  face  of  it  that  th««  was 
admittedly  a  dispute  as  to  whether  or  not  the 
defendant  had  ever  received  the  20001.  at  all. 

Chittt,  J. — ^This  is  a  motion  to  compel  the 
defendant  to  pay  into  court  the  sum  of  200W.,and 
deposit  in  court  250  Egyptian  TTnified  Bonds, 
based  upon  admissions  not  being  admissions  made 
in  the  action.  The  first  admission  is  contamed 
in  the  deed  of  settlement  in  a  form  of  recital  that 
one  of  the  plaintiffs  had  transferred  250  %yptj«» 
Unified  Obligations  into  the  names  of  A.  E.  Fyler 
and  the  defendant.  That  admission  is  si^le- 
mented  by  an  affidavit,  which  shows  that  Fylej 
did  not  accept  the  trusts  of  the  settlement,  and 
that  the  defendant  is  the  sole  trustee.  The 
execution  of  the  settlement  by  the  defendant  has 
been  proved.  In  regard  to  the  sum  of  :;000l.  there 
is  a  plain  admission  in  a  letter  written  beforethe 
action  that  that  sum  had  been  received.  That 
sum  of  20001.  is  an  additional  sum  paid  by  the 
plaintiffs  to  the  defendant,  to  be  held  by  hiin 
upon  the  trusts  of  the  settlement.  There  is  one 
letter  written  subsequentlv  to  action  brought. 
The  passage  on  which  the  defendant  relies  u*  m 
these  terms :  [His  Lordshin  read  the  letter  of  the 
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28tl>  llay  1884  «8  above  set  out.]  There  was  an 
attempt  made  by  the  defendant's  counsel  to  show 
that  that  amounted  to  a  denial ;  but,  it  seems  to 
me,  it  is  an  additional  admission  made  after 
action.  The  late  Master  of  the|  Bolls  held  that 
one  mode  of  admission  tras  as  good  as  another. 
The  old  practice  -was  not  to  order  money  into 
court  miless  an  admission  was  found  in  the 
aanrer.  That  prafitice  was  modified,  and  admis* 
^Bs  in  the  proceedings  were  held  to  be  sufficient. 
%  In  Dunn  V.  Campbell,  which  was  a  partnership 
action,  the  facts  were  as  follows:  Before  action 
bron^t  the  defendant  Campbell  sent  an  account 
to  the  plaintiff  which  showed  a  balance  dae  to 
himself.  On  this  account  the  late  Master  of 
the  Bolls  ordered  Campbell  *  to  pav  money 
into  court.  He  went  as  far  as  this  :  he  looked 
at  the  account,  and  for  the  purposes  of  the 
motion,  rejected  certain  items,  and  turned 
the  balance  against  Campbell  and  ordered  him 
to  pay  in  10,0002.  I  understand  that  there  was 
some  appeal  against  that  order,  but  nothing  came 
of  it.  That  is  a  plain  decision  that  it  is  not 
necessary  that  the  admissions  should  be  in  the 
defence,  or  in  the  proceedings,  and  it  is  a  decision 
which  is  binding  upon  me.  The  late  Master  of  the 
Rolls  also  decided  in  Freeman  v.  Cote  that,  where 
a  defendant  did  not  answer  an  affidavit  or  apftear, 
the  adndssion  was  sufficient.  I  think  therefore 
that  it  would  be  right  to  make  the  order  on  the 
admissions.  But  the  matter  does  not  stand  there. 
There  has  been  an  order  for  an  account  which 
brings  the  case  within  the  decision  of  the  Court 
of  Ajppeal  in  the  case  of  London  SyncHeate  v. 
Lord.  Tliere  is  no  substantial  difference  between 
an  order  and  a  decree  for  an  account.  In  this  case 
the  defendant  has  not  brought  in  the  account,  and 
there  is  an  attachment  out  against  him  in  conse- 
qnence.  But  the  case  does  not  even  rest  there. 
There  is  a  further  point  which  is  fatal  to  the 
defendant.  Pending  the  motion  there  has  been 
an  order  to  strike  out  the  defence.  That  order 
having  been  made  before  the  motion  was  finally 
disposed  of,  I  think  I  am  entitled  to  say  there  is 
an  admission  of  the  allegations  contained  in  the 
statement  of  claim.  Pending  the  motion,  the 
defendant  asked  for  time  to  put  in  an  affidavit. 
The  motion  stood  over.  The  defendant  did  put 
in  an  affidavit,  but  his  counsel,  Mr.  Oswald,  verv 
properly  admitted  that  he  had  not  attended, 
though  ordered  to  do  so  for  the  purposes  of  cross- 
examination,  and  that  therefore  the  affidavit 
could  not  be  entered  as  read.  The  result  is  that, 
in  all  these  circumstances,  there  is  a  sufficient 
admission. 

Solicitors  for  the  plaintiffs,  Eardley  Soli  and 
JBiehardton. 

Solicitors  for  the  defendant,  Eldred  and  Biff- 
noU. 


QUEEN'S  BENCH  DIVISION. 

Tuesday,  June  10. 

(Before  Fibld,  Manistt,  and  Lopes,  JJ.) 

Like  akd  others  (pets.)  t.  Warrbn  aks  othebs- 

(resps.).  (a) 

Municipal  election — Uleetion  of  town  councillort—- 
Four  candidates  elected — Three  onUf  petitioneA 
against  —  Mayor's  allowance  of  ohjecti<yn9 
appealed  against — Practice — Municipal  Cor- 
porations Act  1882  (45  ^  46  Ftct.  c.  60),  »«.  87, 
88,  93—8ched.  3,  paH  2,  rr.  3, 10, 14. 

Ai  a  municipal  election  to  fill  four  vaeanei^  in 
the  office  of  town  councillor.  A.,  B.,  and  C.  (the 
respondents),  and  D.  were  elected,  and  a  petition 
was  sfuhsequeiUly  presented  against  th«  eleetion 
of  A.,  B.,  and  C.  on  the  ground  of  the  aUeged' 
improper  aUowanee  by  the  mayor  of  olnections  to 
the  nomination  papers  of  certain  other  candi- 
dates, tclu)  were  tltereby  preoenUed  from,  going  to 
the  poll. 

An  application  &^  the  respondents  for  an  order  to 
gtnke  the  petition  off  the  file,  on  the  ground  that 
B.,  to  whose  election  the  same  objection  equaittij- 
applied,  was  not  made  a  respondent  to  tJte 
petition,  and  thai  no  relief  could  therefore  be 
granted  under  it,  as  it  did  not  pray  that  ike 
eleetion,  as  a  whole,  should  be  set  aside,  having 
been  refused  by  Matheto,  J.  at  chambers,  the 
respondents  appealed  therefrom  to  this  court,, 
wlien  it  was 

Held  (Lopes,  J.  disseniiente),  by  Field  and  Manietu^ 
JJ.  (dtsmnsaing  the  application),  that,  under  the 
Municipal  Corporations  Act  1882,  a  petition 
might  he  presented  against  the  election  of  any  one 
or  more  of  the  individuals  elected,  and  that  tt  was 
not  necessary  to  petition  a^gainst  all  of  them,  or- 
to  seek  to  avoid  the  eleetion  as  a  whole;  and, 
therefore,  to  take  the  petition  off  the  file  would 
contravene  the  theory  and  spirit  of  the  Act,  which 
poiiUed  directly  to  proceedings  by  petition  against 
the  eleetion  of  any  individual  eCaded. 

Sed  aliter,  per  Lopes,  J.:  The  petition  should  have 
included  all  the  four  elected  candidates,  as  the 
election  m.ust  stand  or  fall  as  a  whole,  and  the 
election  of  three  of  the  elected  only  cannot  be  set 
aside  under  this  petition.  But  for  the  mayor's 
decision  the  result  of  the  eleetion  might  have  been 
very  different,  and,  as  no  relief  can  be  granted' 
un^er  the  petition,  it  should  be  struck  off  the  file. 

Per  totamh  Curiam :  Where  it  is  clearly  shown  on 
the  face  of  an  election  petition  that  no  relief  earn 
be  granted  under  it,  the  court  has  power  wndear 
the  Act  of  1882  to  take  it  off  the  file. 

AppeaIi  from  an  order  of  Mathew,  J.  at  chambera, 
refusing  to  make  an  order  to  strike  a  petition,  by  ■ 
certain  burgesses  of  the  municipal  borough  of 
Daventry,  against  the  election  of  the  three 
respondents  to  the  office  of  councillors  for  tho 
borough,  off  the  file,  on  the  ground  that  it  had 
not  been  presented  in  the  prescribed  manner,  and 
did  not  pray  that  the  election  should  be  declared 
void,  but  only  that  it  might  be  declared  that  the- 
respondents  were  not  duly  elected,  and  that  their 
election  and  return  were  null  and  void. 

The  facts  of  the  case,  and  the  grounds  on  which 
the  election  and  return  of  the  respondents  werw- 
sought  to  be  set  aside,  are  fullv  set  forth  in  the- 
following  petition  of  the  six  burgesses  of  the 
borough  who  subscribed  the  same : 

(ir)  Beported  by  H«raT  LiHIB,  Esq.,  Barriite^-at-LkW.     - 
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The  petibon  of  WilliMn  Lme,  William  Heniy  Hence, 
'Williun  Webb  the  elder,  Sunael  George  Leigh,  William 
Siokeiw  the  elder,  and  .lohn  Gardner,  whose  namei  are 
•nbaoribed : 

1.  Yoor  patitioiiarB  are  pereona  all  of  whom  voted,  and 
liad  aright  to  Tote,  at  the  abore  election. 

2.  Ana  your  petitioners  Istate  that  the  said  election  waa 
holden  on  the  24th  day  of  October  and  the  1st  day  of 
KoTember,  a.d.  1888,  when  the  reapondents  and  Edward 
Bro^,  William  White,  Thomas  Harris,  John  Merrifield, 
Charles  Bodhoose,  and  William  Edward  Bodhonae,  were 
candidates ;  and  the  respondents  and  the  said  Thomas 
Harris  were  declared  to  b«  dniy  elected. 

3.  The  said  borough  of  Darentry  is  not  divided  into 
wacds. 

4.  On  the  18th  of  October  1883  the  town  clerk  of  the 
•aid  boroDgh  dnly  aigned  and  pnbliahed  a  notioe  of  an 
deotion  for  four  oonnoillorB,  to  fill  f onr  vacaooies  in  the 
«oanoil  thereof.  Bythe  said  notioe  it  waa  alsoannoimoed 
that  the  same  bnrgeasee,  or  any  of  them,  may  snbaoribe 
MM  many  nomination  papers  as  there  are  vacancies  to  be 
filled,  bnt  no  more ;  and  notice  was  also  thereby  given  of 
the  lame  before  which  nomination  papers  were  to  be 
delivered. 

5.  Pnisnant  to  the  said  notice,  and  relying  thereon, 
nomination  papers,  properly  snbsoribed  bv  a  anfftcient 
number  of  Dnrgessea,  were  dnly  deliverea  to  the  town 
derh  in  proper  time  on  behalf  of  each  of  the  persona 
mentioned  in  paragraph  2  hereof ;  and  none  of  snoh  bar- 
gesses  subscribed  more  nomination  papers  than  th«re 
were  vacancies  to  be  filled  np ;  nor  did  any  one  of  them 
•nbacribe  more  nomination  papers  than  one  of  any  candi- 
date. 

6.  The  ma(70r  attended  at  the  proper  time  and  plMa> 
pnrsnant  to  the  said  notice,  for  the  purpose  of  hearing 
objections  to  the  said  nomination  papers.  An  objection 
wae  raised  by  the  said  Edward  Brooks  on  behalf  Jl  him- 
•elf  and  the  said  respondents  to  the  nomination  paper 
deUvared  on  behalf  of  the  said  Thomas  Harris,  on  the 
cronnd  that  the  persons  subHcribinghiB  nomination  paper 
bad  also  aabsorioed  other  nomination  papers  of  candidates 
«t  the  said  election. 

7.  The  like  objection  was  taken  by  and  on  behalf  of 
the  same  persons  to  the  nomination  papers  of  each  of  them 
the  said  John  Meriifield,  Ciharles  Bodhouse,  and  John 
Edward  Bodhonse. 

8.  The  mayor,  after  hearing  evidence,  declared  himself 
vnabls  to  decide  which  of  the  said  nomination  papers 
had  been  first  delivered,  and  gave  no  decision  on  that 
qnaation;  but  the  said  Edward  Brooks  offering  to  with- 
draw the  objection  to  the  nomination  paper  of  the  said 
Thbmaa  Harris,  the  mayor  gave  no  decision  upon  the 
objeetion  to  the  nomination  paper  of  the  said  Thomas 
Harris,  bnt  permitted  the  objection  to  be  withdrawn, 
and  wrongfully  allowed  the  objection  raised  to  the 
tiomination  papers  of  the  said  John  Merrifield.  Charles 
Bodhonse,  and  John  Edwaj;d  Bodhouse,  and  refnaed  to 
sdlow  them  to  become  candidates,  or  to  publish  their 
names  as  candidates  at  the  said  election.  The  names  of 
the  other  persons  mentioned  in  paragraph  2  hereof  were 
published  as  candidates  by  the  town  clerk,  and  tiie  said 
Tliomas  Harris  and  the  said  respondents  were,  siter  a 
poll,  declared  dnly  elected. 

9.  By  reason  of  the  matters  aforesaid  the  said 
John  Herrifield,  Charles  Bodhonse,  and  John  Edward 
Bodhonse  were  prevented  from  being  candidates  at  the 
■aideleotion. 

10.  Tonr  petitioners  allag*  and  contend  that  the  said 
eleotion  was  oondncted  irregularly,  and  not  in  aocord- 
ance  with  the  principles  laid  down  by  the  Honicipal 
Corporations  Act  18S2  ;  and  that  the  mayor  ought  not  to 
liave  allowed  the  objections,  and  that  the  same  were  bad 
inlaw;  and  that  the  evidence  in  fact  showed  that  one 
of  the  nomination  papers  to  which  the  objection  was 
Allowed  wai  in  fact  the  first  delivered ;  that  the  mayor 
xefased  to  give  any  decision  on  that  question ;  that  the 
•aid  John  Herrifield,  Charles  Bodhouse,  and  John  Edward 
Bodhonse  were  duly  nominated,  and  that  they,  or  some 
or  one  of  them,  onght  to  have  been  permitted  to  be 
oandidates  at  the  said  election  ;  or,  if  tney  were  not  so 
dnly  nominated,  that  they  and  the  borgeaaes  purporting 
to  nopunate  them,  and  the  burgesses  generally,  were 


nSsled  by  tiie  said  notioe  so  published  by  the  town  clerk 
•a  aforesaid,  and  that  the  said  election  and  return  of 
^a  said  respondents  was  and  is  wholly  null  and  void. 
Wherefore  yonr  petitioners  pray,  Ac, 


That  it  may  be  declared  that  the  said  respondenta  wei« 
not  duly  elected,  and  that  their  said  election  and  letom 
was  and  is  wholly  null  and  void. 

(Here  follow  the  signatures  of  the  six  peti- 
tioners above  named.) 

The  following  sections  of  the  Municipal  Corpo- 
rations Act  1882  (45  &  46  Vict.  c.  60)  and  the 
mles  laid  down  in  the  third  schedule  to  the  Act 
with  respect  to  the  nominatiAn  in  elections  ol 
councillors,  were  cited  and  referred  to  in  arg» 
ment,  and  are  material : 

Sect.  87. — Power  to  quettion  municipal  oleetioti  fry 
potition. — (1.)  A  municipal  eleotion^may  be  qneationsd  by 
an  election  petition  on -the  ground  ....  (e.)  That 
the  person  iNiose  eleotion  is  (questioned  was  at  the  time 
of  Us  eleotion  disqualified ;  %.».,  (d.)  That  he  was  not 
duly  elected  by  a  majority  of  lawfnl  voters.  (8.)  A 
municipal  election  shall  not  be  questioned  on  any  of  thoaa 
grounds  ezoept  by  an  eleotion  petition. 

Sect.  88,  sub-sect.  2.— Any  person  whose  eleetiaB  ia 
questioned  by  the  petition  ....  may  be  made  a 
respondent  to  the  petition. 

Seot.  93,  sub-sect.  4. — At  the  conclusion  of  the  trial, 
the  eleotion  oonrt  shall  determine  whether  the  person 
whose  eleotion  is  complained  of.  or  any  and  what  otbar 
person,  was  duly  elected,  or  wneiher  the  election  waa 
void,  uid  shall  forthwith  certify  in  writing  the  detarmi- 
natioa  to  the  High  Conrt,  and  the  determination  no 
owtified  shall  be  final  to  all  intents  as  to  the  mattara  at 
issue  on  t^e  petition. 

Third  Bchtiule,  Part  II.— Bules  as  to  nomination  in 
elections  of  councillors. — 3.  Each  candidate  mnat  be 
nominated  by  a  separata  nomination  paper ;  but  the  aam* 
burgesses  or  any  of  them  may  subsoribe  aa  many  nomi- 
nation papers  sa  there  are  vacancies  to  be  filled,  bat  no 
mora  ...  10.  Where  a  person  subscribes  mora 
nomination  papers  than  one,  his  aubsoripticm  shall  ba 
inoperative  in  all  but  the  one  which  is  first  deliyezad. 
.  .  .  14.  The  decision  dC  the  mayor  shall  be  given  in 
writing,  and  shall,  if  disallowing  an  objection,  be  final ; 
but  if  allowing  an  objection  shall  be  suDJect  to  reraraal 
on  questioning  the  election  or  return. 

Coicard  for  the  respondents,  the  applicants, 
contended  that  three-fourths  only  of  a  muni- 
cipal election  could  not  be  declared  void,  on 
a  ground  which  eaually  affected  also  the 
fourth  candidate,  and  that  such  fourth  candi- 
date, viz.,  Thomas  Harris,  should  have  been 
joined  as  a  respondent  with  the  other  three, 
because  the  election  niust  stand  good  or  be 
declared  void,  if  at  all,  as  a  whole.  The  petition 
was  bad  on  the  face  of  it,  and  could  not  be 
amended.  This  objection  goes  to  the  root  of  the 
whole  matter,  and,  if  the  mayor's  decision  was 
wrong,  this  court  cannot  split  up  the  election 
and  declare  the  election  void  as  to  three  only  of 
the  four  persons  elected.  By  voiding  the  election 
of  the  three,  the  election  of  the  fourth  mnst 
necessarily  also  be  avoided ;  yet  that  cannot  be 
done,  as  that  fourth  man  is  not  a  party  to  the 
proceedings,  and  there  is  no  power  to  unseat  a 
person  whose  election  is  not  petitioned  against. 
Were  the  mayor's  decision  to  be  upset  on  this 
petition,  the  whole  election  would  he  null  and 
void  of  necessity,  inasmuch  as,  had  the  rejected 
candidates  been  allowed  to  stand  the  poll,  non 
conttat  that  Harris  would  have  been  elected.  That 
alone  has  been  held,  under  the  Municipal  Corpora- 
tions Act  of  1872  (36  &  36  Vict.  c.  94)— the  words  of 
sect.  12  in  which  are  identically  the  same  as  in  the 
present  Act — ^to  be  a  sufficient  ground  for  declar- 
ing an  election  to  be  void : 

Budgo  V.  AndrewM  and  others,  89  L.  T.  Bep.  N.  S. 
166  ;  47  L.  J.  586,  C.  P. !  3  C.  P.  Div.  510 ) 

Howes  and  another  v.  Turner  and  another,  35  Ii.  T. 
Bep.N.8.58;  1  C.  B.  Div.  670 ;  45  L.  J.  550,  G.  P. 

This  is  a  preliminary  objection  eoiBgto  the  root  of 
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the  petition,  and  the  object  of  it  is  to  save  the 
expense  of  proceeding  with  the  special  case ;  for, 
assuming  the  petition  not  to  be  struck  ofi  the 
file  and  the  petitioners  to  succeed  at  the  trial, 
the  court  would  not  be  able  to  give  the  only 
relief  which  it  was  competent  to  them  to  give, 
namely,  to  declare  the  whole  election  to  be  void. 

Yarborough  Anderson  and  Montamie  Shearman, 
ior  the  petitioners,  contra,  argued  that,  unless  the 
petition  were  shown  to  be  an  abuse  of  the  process 
of  the  court,  it  could  not  be  struck  ofP  the  file. 
The  court  should  dismiss  the  respondents'  applica- 
tion as  being  concluded  hj  the  consent  order  made 
hf  Field  J.  for  a  special  case.  The  respondents 
might  have  petitioned  against  Harris's  election 
had  they  chosen  to  do  so ;  but  the  petitioners  are 
not  compelled  by  any  statute  to  object  to  or  ques- 
tion the  election  of  a  person  with  whose  election 
they  are  satisfied.  It  had  been  said  that  the 
rejected  candidates  were  disqualified  bv  rule  1 0  of 
schedtde  3  of  the  Act  of  1882,  which  says  that 
where  a  burgess  subscribes  more  than  one  nomi- 
nation paper,  all  the  papers  shall  be  inoperative 
except  the  one  first  delivered.  But  that  is  contra- 
dicted by  rule  3,  which  permits  a  burgess  to  sub- 
scribe as  many  nomination  papers  as  there  are 
vacancies,  but  no  more.  The  town  clerk's  notice 
followed  that  rule.  This  dilemma  may  be  put : 
if  the  notice  be  good,  the  mayor's  decision  was 
wrong,  or  the  petitioners  are  entitled  to  upset  it 
on  the  ground  of  being  misled,  which  is  one  ground 
of  the  petition.    Another  ground  was  that  the 

Sirsons  petitioned  against  were  not  elected  by  a 
wful  majority.  The  petitioners  have  complied ' 
with  all  the  statutory  requirements,  and  the  relief 
prayed  for  can  be  given  on  the  petition.  Sect. 
87,  sub-sects,  (e.)  and  {d.)  and  sect.  88,  snb-sect.  2, 
are  vety  important  and  clearly  show  that  a  petition 
against  individuals  whose  election  or  return  is 
complained  of  is  well  warranted.  [Field,  J. 
referred  to  and  read  rule  14  in  schedule  3,  part  2.] 
The  case  of  Sowea  v.  Turner  (uhi  sup.),  cited  for 
the  respondents,  does  not  support  the  proposition 
for  which  it  was  cited,  for  there  all  the  elected 
persons  were  respondents,  and  so  the  court  had 
power  to  declare  the  whole  election  void.  The 
petition  should  not  be  removed  from  the  file  unless 
no  relief  can  be  given  under  it ;  but  it  is  clear 
from  sect.  87  that  relief  can  be  obtained,  whilst 
sect.  93,  snb-sect.  4,  shows  plainly  the  intention 
of  Parliament  to  enable  the  court  to  declare 
on  petition  the  election  of  individuals  to  be  void, 
thus  giving,  necessarily,  the  right  to  petition 
against  some  only  of  the  elected  candidates. 

Coward  in  reply. — The  court  has  no  jurisdic- 
tion to  entertain  the  point.  No  doubt,  one  or 
more  persons  might  be  picked  out  and  petitioned 
against  for  bribery,  but  here  the  objection  goes 
to  the  root  of  the  whole  election,'  and  all  the 
candidates  were  equally  disqualified.  A  case  in 
2  OUalley  &  Hardcastle's  Eep.  77—178,  and  the 
Timerary  ease  (3  lb.  81),  cited  in  Leigh  and 
Anderson's  Election  Law  Guide,  3rd  edit.,  show 
authority  enough  for  taking  the  petition  off  the 
file. 

LoFXS,  J. — I  regret  to  say  that  in  this  case  I 
cannot  agree  with  my  learned  brothers  in  the 
decision  at  which  they  have  arrived  with  regard 
to  it.  An  application  to  take  this  petition  off  the 
file  was  made  at  chambers  before  my  brother 
Hathcw,  and  he  has  made  no  onler,  and  thereupon 


it  comes  before  us  on  appeal  from  the  learned 
judge.  Now  it  appears  that  on  the  24th  Oct.  and  the 
1st  Nov.  last  year  there  was  an  election  at  Daventry 
for  the  oflSce  of  ceuncillor  for  that  borough,  and 
it  appears  that  there  were  four  vacancies  and 
nine  candidates.  A  poll  was  taken.  The  three 
respondents,  Samuel  Warren,  George  Checkley, 
and  James  Bromwich  were  elected,  and  also  a 
man  named  Harris,  who  is  not  a  respondent,  and 
who  has  not  been  petitioned  against.  It  appears 
that  at  this  election  objections  were  taken  to  threo 
out  of  the  nine  candidates,  and  that  these  objec- 
tions were  allowed  by  the  mayor.  Consequently, 
as  it  appears  to  me,  the  electors  had  no  oppor* 
tunity  of  voting  for  those  three  candidates,  and 
it  may  be  that  if  those  candidates  had  gone  to  the 
poll  they  might  have  been  elected,  and  that  some 
of  the  respondents  mis:ht  not  have  been  elected ; 
and  it  is  even  possible  that  Harris  himself  might 
not  have  been  elected.  The  mayor  having  allowed 
the  objections  it  was  open  to  any  of  the  electors 
to  petition  against  the  election.  I  use  that  -word 
advisedly — to  petition  against  the  election.  The 
petitioners,  however,  have  not  petitioned  against 
the  election;  or,  in  other  words,  they  have  not 
petitioned  against  the  four  candidates  who  were 
elected,  but  have  only  petitioned  against  three  of 
them,  omitting  Mr.  Harris  altogether.  Harris,  it 
appears,  happened  to  entertain  the  same  views  as 
the  petitioners,  and  I  presume  that  is  the  reason 
that  he  has  not  been  petitioned  against.  Now 
the  question  which  arises  is  this :  Can  a  portion 
of  the  elected  body  be  petitioned  against,  or  must 
the  petition  be  against  the  whole  of  them  ?  In 
my  opinion  you  must  petition  against  the  whole 
number  of  tne  elected  body,  and  the  petition  must 
seek  to  set  aside  the  whole  election,  and  it  cannot 
seek  to  set  aside  a  part  of  it  only.  If  you  could 
petition  [against  certain  individuals  and  nob 
against  alf  those  elected,  this  might  happen: 
Harris  might  in  this  case  stand  elected  when  ii> 
may  be  he  never  would  have  been  elected  if 
the  mayor  had  not  erroneously  allowed  the 
objections  taken  to  the  other  three  candidates  ; 
or,  in  other  words,  Harris  might  stand  elected 
without  the  names  of  the  three  other  candi- 
dates against  whom  the  mayor  allowed  the 
objections  having  been  submitted  to  the  con- 
stituency  at  all.  It  appears  to  me  that  this 
was  not  the  intention  of  the  Act,  and  I  think  that 
it  cannot  be  done.  In  my  opinion  the  petitioners 
are  bound  to  seek  to  set  aside  the  whole  election, 
and  cannot  seek  to  set  aside  the  election  of  certain 
individuals  only.  Then  the  question  is,  if  I  am 
right  in  that,  whether  or  not  this  petition  ought 
to  be  struck  off  the  file.  I  think  it  should  be  for 
this  reason.  It  appears  to  me  that,  if  this  petition 
is  permitted  to  proceed,  the  court  who  heard  it 
would  have, no  jurisdiction  to  grant  the  prajjer  of 
it,  and  could  not  grant  any  relief  under  it.  I 
think,  therefore,  that  it  would  be  a  great  waste  of 
time,  a  great  waste  of  trouble,  and  a  great  waste  of 
expense,  to  permit  the  matter  to  proceed  further, 
and  therefore  I  think  that  the  application  made  at 
chambers  was  improperly  disallowed,  and  that 
this  petition  ought  to  oe  struck  off  the  file. 

Manistt,  J.— -I  am  alwavs  sorry  when  there  is  a 
difference  of  opinion  on  the  bench ;  but  I  confess 
that,  in  this  case,  I  cannot  agree  with  my  brother 
Lopes  in  the  view  which  he  has  taken.  In  the 
first  place,  I  entertain  no  doubt  tliat  the  court  has 
jurisdiction  to  take  a  petition  o^the  file  if  a 
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proper  c&iiBe  is  made  out ;  that  is  to  say,  if  on  the 
face  of  it  the  court  has  no  juriadiction,  or  (which 
is  to  my  mind  the  same  thing)  if  on  the  face  of  it 
the  conrt  can .  grant  no  relief  it  wonld  be  an 
idle  waste  of  time  and  money  to  go  on  with  a 
petition  which  can  have  no  reaalt.  It  is  enough 
to  say  that  there  are  cases  in  which  the  court 
would  take  the  petition  off  the  file ;  but  I  am  not 
satisfied  that  this  is  a  case  in  which  relief  may 
not  be  granted.  It  would  be  quite  enough  if  I 
stopped  here.  It  wonld  be  quite  enough  to  say 
tiiat  this  is  too  doubtful  a  case  in  which  to  inter- 
fere. But  I  do  not  stop  there,  because,  as  at  present 
advised,  I  think  relief  can  be  granted.  It  would, 
in  my  judgment,  be  a  very  serious  and  strange 
consequence  if,  in  the  case  of  a  number  of  candi- 
dates who  had  been  nominated,  and  where  the  whole 
body  of  electors  are  perfectly  satisfied  with 
nine-tenths  of  them,  the  election,  -without  any 
application  to  set  it  aside  m  toto,  could  never- 
theless be  set  aside,  and  no  relief  could  be 
granted.  It  is  said  that,  if  anyone  objects  to  the 
election  of  any  one  of  those  who  nave  been  retnrned, 
thewhole  election  is  void.  It  seems  to  me  that  the 
whole  spirit  of  the  Act  is  founded  upon  this,  that 
the  court  gives  relief  to  the  extent  to  which 
parties  object  to  the  election.  If  in  this  case  £o 
one  had  objected  it  could  not  be  contended  for  a 
moment  that  all  the  four  candidates  -who  were 
retnrned  were  not  duly  returned.  It  is  not  as  if 
it' were  illegal.  That  woxild  be  a-totalty  tffPerent 
thing.  If  it  were  illegal  then  it  would  be  all  by 
law  void,  and  ev^y  act  done  would  be  void.  But 
that  is  not  bo.  'Oie  Act  of  FarUament  has  pro- 
vided relief  in  taiae  of  objection,  and  the  Direc- 
tion here  is  against  three.  Mr.  Ifarris,  the  fourth 
candidate  elected,  is  not  before  the  conrt.  The 
conrt,  -therefore,  could  not  deal  with  him.  But  it 
is  said  you  must  have  all  .the  elected  candidates 
inefore  the  court,  and  that  .an  election  cannot  be 
declared  void  without  making  aU  respondents ;  so 
that  all  of  them  -must  be  made  respondents 
tiioug^  the  whole  constituency  is  perfectly  satis- 
fied -with  say  nine- tenths,  because  in  their  absence 
yon  cannot  declare  the  election  void.  It  "wonld 
take  a  great  deal  to  convince  me  that  that  is  the 
law ;  and  when  I  look  to  the  terms  (I  do  not  pro- 
-poee  to  go  through  them)  in  which  all  the  Sinb- 
■BcctionB  of  sect.  87  are  couched,  and  the  mies 
which  have  been  framed  in  jmrsuance  of  the 
authority  of  "that  Act,  tibey  all,  in  my  opinion, 
point  to  objections  -to  tjertain  individuals.  Tou 
may  object  to  all,  but  it  aeczna  to  me  that,  tnibject 
to  objection,  the  court  cannot  inquire  into  the 
right  of  those  irbo  are  absent.  I  think  there  is  a 
'^eat  deal  in  the  argument  -that  it  was  never 
ntenifed,  by  cfatuiging  the  form  of  proceeding,  to 
take  away  a  rignt  which  existed  previously, 
.namely,  the  right  under  quo  vjarranto.  "We  must 
look  to  the  whole  scope  of  the  Act  of  Parliament, 
.  and  the  spirit  in  which  it  is  framed,  with  a  view 
and  for  the  purpose  of  cmestioning  elections.  It 
is^  said  that  a  municipal  election  may  be  questioned 
by  election  petition ;  but  that  clearly  does  not 
mean  that  you  must  of  necessity  object  to  every- 
one and  to  the  whole  election.  A  single  individual 
•  'may  be  the  subject  of  an  objection  to  a  municipal 
election.  Therefore,  looking  at  the  whole  of  the 
.  provisions,  and  to  the  most  serious  consequences 
-wiiich  would  follow  if  the  contention  of  tiie 
applicant  in  the  present  case  is  correct,  I  think 
it  IS  not  by  any  means  a  c&se  in  which  we  cannot 


give  relief.  There  is  another  point  which  has 
been  adverted  to,  namely,  the  effect  of  that  order 
by  consent  as  to  the  special  case.  I  think  there  is 
something  in  that.  I  cannot  decide  that  this  is 
by  no  means  such  a  case  as  on^t  to  induce  the 
court  to  interfere  and  stay  proceedings  by  taking 
the  petition  off  the  file. 

FiBU),  J. — I  am  of  opinion  that  my  farother 
MatheVs  order  was  perfectly  well  f oonded  ud 
ought  to  be  a£Eirmed.    I  do  not  altogether  share 
the  regret  which  my  brethren  express  that  there 
should  be  a  difference  of  opinion  on  the  bench. 
I  think  it   is  a  most   valnable    quality  in  onr 
administration  of  justice,  because  it  abiowii  that 
each  judge  exercises  his  own  individual  indepen- 
dent ^dew,  and  gives  his  judnnent  aooording  to 
what  he  thinlts  to  be  ris^t,  and  every  view  is  thus 
considered  and  disposed  of.    Although,  of  ooune, 
the  difference  of  opinion  of   my  brother  Lopes 
tends  to  make  me  doubt  the  carrectnesa  of  my 
own  opinion,  it  does  not  do  so  to  the  egdent  of 
making  me  think  I  ought  nbt  to  give  the  judg- 
ment I  am  about  to  give.     I  think  myhorather 
Mathew's  order  .was  right  on  the  gronnd  that  Mr. 
Coward  has  no  loeua  ttamdi  here  by  reason  of  his 
having  consented  that  this  should  be  -turned  into 
a  special  case.     I  think  be  has  derived  huatself 
by  that  consent  of  any  other  mode  of  qoestiomiig 
this  Section  than  such  as  he  will  be  entitlfid  to 
raise  under  the  special  caae.  Ifheiswellwaronted 
in  his  facts,  and  if  he  is  -well  warranted  in  his 
law,  he  will  raise  all  that  by  sipecial  case,  and  this 
court,  when  it  hears  tiiat  .case,  will  decide  taery 
point  which  has  been  saiaed  before  ns  te^dsT. 
But  we  are^aaked  -to  prenBut  !&at  decoaion  taking 
place  and  to  take  this  petition  off  die  file,andnot 
to  permit  any  argnntant  before  the  court  which 
.'Shall  be  competent  to  daeide  it.    I  veiy  amch 
hesitate  to  do  that  in  all  cases.    I  neqnire  to  be 
very- well  and  clearly -satisfied  that  a  sobject'irho 
jcomes  to  this  oonrt  by  way  of  petitiaa  can  have 
no  relief  that  he  has  prajred  for,  and,  nnkn  Ian 
so  satisfied,  X,  for  one,  will  never  take  hia  peti- 
tion off  the  file.     Now,  what  are  the  material 
facts   hereP      Mmusipal  ehBBtian,.aiid  objection 
taken  to  certain.sonirudaon  papers  on  the  grooad 
that  they  have  been  .sobaeribediiy  mare  thaaene 
person.     Now  by  law  the  mayor  is  made  tiie 
judge  of  all  these  objections.    He  must  beiontad 
as  an  official.    It  is  not  a  question  of  other  .ton 
a  jndicial  decisiDn  which  tdie  TiBgiwhriageMMts  in 
Imn  for  porpoBes  Tary-deaixaible,  in  order  that 
there  may  be  .as  little  unmM<t,aad  t)«d>lB.BB  pos- 
sible.   The  -hxb  of  Pwrliawrnt  distincilvsBTB  that 
the  mayor   shall   attend  and  shall  aadue  iw 
validity  of  ©very  objection  made  in  writing  to « 
nomination  paper.    He  is  therefore  a  ja£|^  *^ 
his  deoiaion  is  eue  which  is  to  be  taken  to  b^ 
Bound.    But  there  is  a  right  of  appeal  given  in  a 
certain  alternative,  and  .that  right  of  .«{f>wl  ^ 
this :  he  shall  give  his  deciaixin  in  'writiog^aB^  "■ 
he  diaallowB  an  objection,  it  shall  be  flnJu.   ^J> 
if  he  allows  the  objection,  then  his  deciaiaa  ahaU 
be  subject  to  reversal.     When?     On  petitiffl- 
Questioning  what?    The  election  or  return.    It 
points,  therefore,  to  two  distinct  and  diffenent 
things — ^the  election  or  the  return.    In  the  pre- 
sent case  the  mayor  did  allow  the  objection.    It 
is  said  by  the  petitioners  that  he  was  wrong  m 
doii^  that.    Whether  right  or  wrong  will  be  tto 
question,  of  course,  which  -will  have  to  be  decideo 
upon  the  petition.'  But  then,it  is  said  that  upon 
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tliis  petition  the  petitioners  are  entitled  to  no  re- 
lief, lor  the  reason  that  there  was  another  man, 
Harris,  to  whom  the  same  objection  would  apply. 
We  do  not  know  whether  it  would  or  not.  But 
asenme  that  it  would.  It  is  said  that,  inasmuch 
as  the  petitioners  hare  not  made  Harris  a  respon- 
dent, tDOT  cannot  hare,  in  any  view  of  the  case, 
the  relief  which  they  claim  here.  Well,  I  first  of 
all  shall  ask,  is  there  any  law  which  says  that  P 
]fr.  Coward  says  "No."  He  cannot  put  his 
hand  on  any  section  which  says  that,  but  ne  asks 
OS  to  infer  that  that  is  the  state  of  the  law  from 
the  lanenage  of  the  Act,  and  from  certain  deci- 
giona  which  he  has  cited.  Kow  he  says  (and 
says  very  properly)  that,  if  this  objection  is  not 

d(and  this  is  the  point  upon  which  my 
ler  Lopes  seems  to  feel  a  difficulty,  or  rather 
founds  his  opinion  upon),  then  the  election  ought 
to  be  declared  void,  and  that  it  cannot  be  de- 
clared Toid  becMue  Harris  is  not  a  iMrty  respon- 
dent to  the  petition.  But  then  I  think  we  must 
all  recollect  that,  in  this  country,  we  are  very 
nrach  in  the  habit  of  not  correcting  public  evils 
by  jrablio  people.  Public  evils  are  corrected  by 
indnidaal  prosecutors,  both  in  regard  to  crime 
and  in  election  matters,  and  the  Legislature  has 
thonght  it  right  to  trust  to  individuals  to 
enforce  the  provisions  of  this  Act.  Her 
Majesty's  Attorney-General  cannot  come  here 
and  make  any  complaint.  It  is  left  to  the  good 
feeling  or  baid  feeling  (very  often  the  latter)  of 
individuals  whether  they  will  put  the  law  in 
force,  jnst  in  the  same  wav  as  it  is  left  in  the 
hands  of  a  prosecutor  whetner  a  criminal  should 
be  pimished  or  not.  That  is  what  we  do.  I  do 
not  say  it  is  wrong,  but  that  is  what  we  do  and 
what  has  been  done  here,  and  what  has  always 
been  done  in  election  matters.  Now  let  ns  see 
what  is  the  remedy,  because  an  individual  is  put 
forward  as  the  prosecutor  to  correct,  it  may  be,  a 
general  evil,  or  it  may  be  a  local  evil.  What  are 
his  rights  and  powers  P  That  is  the  only  ques- 
tion we  have  to  decide,  and,  if  the  statute  does 
not  provide  for  this  case  at  all,  I  decline  to  take 
this  petition  off  the  file  until  I  see  a  proper  case 
made  out.  What  powers  has  the  statute  given 
to  individuals  to  prosecute  for  wrong  proceed- 
ings P  It  has  provided  two  distinct  lines  of  con- 
duct. iLiybooy  may  complain  who  is  an  elector. 
What  may  he  complain  of  P  Two  distinct  things. 
He  may  complain  that  the  election  is  altogether 
void,  or  he  may  complain  that  certain  persons 
have  been  improperly  returned,  and  that  distinc- 
tion is  taken  in  the  vei^  first  words  of  the  87th 
section  of  the  Act,  which  says :  "  A  municipal 
dection  may  be  questioned  bv  an  election 
petition  on  the  g^ronnd  (a)  that  the  elec- 
tion was,  as  to  the  bnrongh  or  ward,  wholly 
avoided  by  general  bribery,  treating,  undne 
influence,  or  personation ;  or,  (b)  that  the 
election  was  avoided  by  corrupt  practices  or 
(dlGocea  SAainst  this  part  committed  at  the  elec- 
tion." llioBe  are  the  grounds  upon  which  the 
election  as  a  whole  may  be  declared  void,  and 
this  petilaon,  as  Mr.  Coward  properly  remarked, 
does  not  come  within  either  of  those  two 
groonds.  I  quite  agree  that  it  does  not.  It 
does  not  seek  to  avoid  the  election.  He  could  not 
do  it  on  any  such  grounds  as  he  has  alleged  here, 
becanse  he  can  only  void  it  on  the  grounds  of 
general  corruption  influencing  the  whcSe  election. 
Bat  now  come  the  cases  in  which,  under  the 


same  section  (87),  returns  are  complained  of. 
What  are  they  P  (c)  "  That  the  person  whose 
election  is  complained  of"  (therefore  he  is  the 
only  person,  the  only  defendant,  if  I  may  use 
that  word)  "was  at  the  time  of  the  election 
disqualified ;  or  (<2)  that  he  was  not  duly  elected 
by  a  majority  of  lawful  votes."  It  therefore 
seems  to  me  that  the  statute  expressly  g^ves  to 
individuals  the  power  to  go  against  every- 
body, or  to  go  against  those  individuals  whose 
return  they  choose  to  question.  It  is  said  that 
Mr.  Harris  is  a  partisan  of  Mr.  Anderson's 
clients.  Very  likely  he  is.  But  that  is  the  whole 
basis  of  our  system  of  representation  and  elec- 
tions. From  the  House  of  Commons  downwards 
it  is  the  same  thing.  We  elect  those  who  are 
members  of  our  party;  we  vote  for  members 
of  our  party,  and  that  is  considered  the  whole- 
some mode  by  which  we  arrive  at  the  general 
opinion  of  the  country,  either  at  paniamen- 
tary  or  municipal  elections,  viz.,  by  selecting 
those  whom  we  think  (if  we  exercise  our  franchise 
honestly)  to  be  the  best  men  to  manage  afEairs 
either  in  Parliament  or  elsewhere.  It  is  admitted 
that,  if  the  facts  on  the  petition  are  proved,  and  if 
the  law  contended  for  is  correct,  the  petitioners 
are  entitled  to  the  relief  they  claim,  subject  only 
to  this— that  Harris  has  not  oeen  made  a  respon- 
dent. Then  where  is  the  law  which  says  that 
they  were  bound  to  make  Harris  a  respondent  P 
Suppose  Harris  were  your  father,  the  best  friend 
you  had  in  the  world,  a  man  in  whom  you  had  the 
greatest  possible  confidence.  Are  you  to  be  told, 
"  No,  although  there  are  parties  returned  who 
in  your  judgment  are  scoundrels,  yet  you 
must  not  question  their  return  unless  you 
question  Harris's  return  also."  Is  that  soP  Let 
us  see  what  comes  next.  "  A  municipal  election 
shall  not  be  questioned  on  any  of  thesegronnds 
except  by  way  of  election  petition."  Then  Mr. 
Anderson  says,  I  do  question  it  on  those  grounds. 
This  is  the  only  mode  in  which  it  can  be  done — by 
election  petition,  for  quo  warranto  is  gone.  There- 
fore it  seems  to  me  clear  that  the  Legislature 
intended  to  comprise  in  those  four  paragraphs 
aU  the  relief  which  they  intended  to  give.  There 
is  nothing  in  the  subsequent  clauses  or  sections 
that  at  all  alters  that,  and  I  am  unable  to  follow 
the  authorities  which  have  been  quoted  for  it.  In 
my  judgment  there  is  no  g^und  whatever  for 
saying,  as  far  as  I  can  judge  at  present,  that  this 
petition  must  fail.  If  I  am  wrong  in  that,  it  is  a 
matter  which  will  be  settled  when  the  petition 
comes  on  for  argument.  Till  then,  of  course, 
I  reserve  my  opinion  upon  it.  I  am  so  well 
satisfied  witn  that  view,  or  at  all  events  I  see 
such  great  difiiculty  in  saying  that  it  is  wrony, 
that  I  cannot  myself  be  a  party  to  taking  this 
petition  off  the  file. 

Judgment  for  the  petitionert,  eotifirming  the 
order  of  Matheio,  J.,  and  dismutimg  the 
respondents'  application  with  eotts. 

Solicitors  for  the  petitioners,  Caitteread  Shear- 
moH. 

Solicitors  for  the  respondents,  Kingsford,  Dor- 
man,  and  Co.,  agents  for  Burton  and  WiUou^hby, 
Daventry. 
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(Before  Hawkins  and  Smith,  JJ.) 

The  United  Land  Company  v.  The  Tottenham 
Local  Board,  (a) 

XoeoZ  Avihority — Sighway — Expenaet  of  diverting 
— Employment  of  eolicitor  hy  Local  Board  of 
HeaUhr-^The  Highway  Act  1836  {6  &  6  Will.  4, 
c.  50),  M.  84,  86— The  Public  Health  Act  1875 
(38  ^  39  Vict.  c.  65),  ».  144. 

By  the  B4ih  section  o/  the  Highway  Ad  1835  (5  ^ 
6  Will.  4,  c.  50)  it  i»  provided  that,  if  any  party 
ahaM  he  desirous  of  stopping  up,  diverting,  or 
tv/rmng  any  highway,  he  shall,  in/  a  notice  in 
writing,  require  tJie  surveyor  to  give  notice  to  the 
churchwardens  to  osserrMe  the  inhabitants  in 
vestry,  and  to  submit  to  them,  the  wish  of  such 
person ;  and,  if  such  inhabitants  shall  agree  to 
tlie  proposal,  the  surveyor  shall  apply  to  two  jus- 
tices to  view  the  same,  and  in  siteh  ease  the 
^sipenses  attending  such  view,  and  the  stopping 
vp,  diverting,  or  turning  such  highway,  shall  be 
pa/id  to  su^ek  surveyor  by  the  said  party,  or  be  re- 
eoverable  in  the  same  manner  as  any  forfeiture 
is  recoverable  under  the  Act. 

By  the  lUlh  section  of  the  Public  Health  Act  1875 
(38  ^  39  Viet.  e.  56),  it  is  provided  thai  every 
ur&on  authority  shaU,  within  their  district,  eaelu- 
sively  of  any  other  person,  execute  the  office  of 
and  be  surveyor  of  highways,  and  have,  exercise, 
and  be  stibjeet  to  all  the  powers,  authorities, 
duties,  and  liabilities  of  surveyors  of  highways 
under  the  law  for  the  time  being  in  force,  and 
shaU  aiso  have,  exercise,  and  he  subject  to  aM  the 
powers,  autluyriiiea,  duties,  and  liabilities  which, 
by  the  Highway  Act  1836,  are  vetted  in  and 
given  to  the  ituiabitarUs  in  veitry  assembled  of 
any  parish  within  their  district,  and  that  all 
minwtenoZ  acts  required  hy  any  Act  of  Parlia- 
ment to  be  done  by  or  to  the  surveyor  of  highways 
may  he  done  by  or  to  the  surveyor  of  the  urban 
authority,  or  by  or  to  such  athar  person  as  they 
may  appoint. 

The  U.  Land  Company,  being  desirous  of  diverting 
certain  public  footways  on  their  estate  in  the 
parish  of  T.,  requetted  the  T.  Local  Board  of 
Health  to  assent  to  such  diversion  and  to  take 
the  necessary  steps  to  have  the  said  footways 
legally  closed.  The  T.  Local  Board  assented, 
and  vnairwded  their  solicitors  to  taJee  the  neeet- 
tary  steps,  and,  these  having  been  duly  taken, 
paid  the  bill  of  costs  presented  by  them  in  respect 
tkerwf,  arul  recovered  the  amount  thereof  sum- 
marily as  "  expenses  "  within  the  meaning  of  the 
84<fc  section  of  the  Act  of  1836. 

Hdd,  on  case  stated,  that  the  words  of  the  144th 
section  of  the  Public  Health  Act  1875  "  may  be 
done  by  or  to  the  surveyor  of  the  urban  authority, 
or  by  or  to  such  .other  person  as  they  may 
appoint,"  did  not  empower  the  local  board  to 
employ  a  soUeitor  to  do  the  m,inisterial  acts  in 
qu^ion,  and  that  therefore  the  solicitor's  charges 
were  not  "  expenses  "  payable  by  the  land  company 
under  the  84^A  section  of  the  Highway  Act  1835. 

This  was  a  case  stated  by  justices  of  the  peace 

for  the  county  of  Middlesex,  under  20  &  21  Vict. 

c.  43,  s.  3,  for  the  pnraose  of  obtaining  the  opinion 

of  the  court  upon  the  questions  of  law  arising 

thereon. 
The  case  was,  so  for  as  material,  as  follows : 

(a)  Beported  by  J.  Sxrin,  Eaq.,  Barriater-M-Law. 


At  a  court  of  summaiy  jurisdiction  sitting  at 
the  County  Court  at  Edmonton,  in  the  county  of 
Middlesex,  on  the  2nd  Aug.  1883,  the  appellants 
appeared  before  us  to  answer  a  complaint  pre- 
ferred by  Edward  Crowne,  clerk  to  the  respondents, 
that  the  respondents  being  the  surveyor  of  the 
highways  within  their  district,  which  comprises 
the  parish  of  Tottenham,  in  the  said  county,  and 
havmg  on  the  11th  July  1883  duly  required  the 
appellants  forthwith  to  pay  to  them  as  such 
surreyor  the  sum  of  76Z.  6«.  4d.,  being  the  ex- 
penses attending  the  view  by  two  justices,  stop- 
ping up,  divertmg,  or  turning  a  certain  public 
highway  or  footway,  situate  in  the  said  parish,  in 
compliance  with  a  written  notice  giren  by  the 
appellants  to  the  respondents  as  such  surreyor  as 
aforesaid,  the  appellants  had  neglected  to  make 
payment  of  the  said  sum,  and  the  same  was  still 
due. 

The  following  are  the  particulars  of  the  said 
charges : 

Jt   s,  d. 

Solicitor'*  oharge* 40    1  10 

Paid  for  fiziiigiiotioM 4   4    0 

Ptinter'a  chugM  0  17    6 

AdTertuaments 9    2    8 

Ckrpteater  for  boardii    0    7    0 

Magiitratea  dark' B  fees 5    8  10 

Comuel's  feel 411    6 

Clerk  of  peaoe's  fee*  10  16    8 

Cort»  of  taxation 3  17  10 

ie79    1  10 
Taxed  off  3  15    6 

je75    6    4 

At  the  same  time  and  place  the  appellants 
appeared  before  us  to  answer  two  further  com- 
plaints also  preferred  by  the  said  Edward  Crowne, 
which  last  mentioned  complaints  were  identical 
in  terms  with  the  one  just  set  out,  save  that  the 
sums  alleged  therein  to  be  due  from  the  appel- 
lants to  the  respondents  were  respectively 
741.  168.  7d.  and  742.  6s.,  which  said  sums  in- 
clude payments  to  the  like  amounts  in  each  case 
as  those  included  in  the  previous  mentioned  sum 
of  751.  6s.  4d. 

The  said  three  complaints  were  thereupon 
severally  heard  and  determined  by  ns,  and  the 
appellants  have  applied  to  us  to  state  and  sign  a 
case  in  respect  of  our  determination  of  each  of 
the  said  complaints.  The  facts  proved  before  us, 
the  question  of  law  raised  by  the  parties,  and  the 
grounds  of  our  adjudication  thereon  were  the 
same  upon  each  of  the  three  complaints,  and  this 
case  is  by  consent  of  the  parties  to  be  read  and 
taken  as  though  a  separate  case  to  the  same  effect 
had  been  stated  and  signed  by  us  in  respect  of 
each  of  our  said  determinations. 

The  followine  facts  were  either  proved  before 
us  or  admitted  1}y  both  parties : 

The  appellants  are  and  have  been  since  April 
1881  the  owners  of  an  estate  at  Bruce  Grove, 
Tottenham.  The  respondents  are  an  urban  autho- 
rity under  the  Public  Health  Act  1876,  and  by 
virtue  of  sect.  144  of  that  Act  execnte  the  oCBce 
of  and  are  surveyor  of  highways  within  their 
district,  which  includes  the  parish  of  Tottenluun. 

In  the  month  of  Dec.  1881  the  appellants,  being 
desirous  of  diverting  three  public  footways  on 
their  said  estate  within  the  said  parish,  requested 
the  respondents  to  assent  to  such  diversion,  and  to 
take  the  necessary  steps  to  have  the  said  footways 
legally  closed.  After  some  correspondence,  and 
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after  formal  applications  had  been  made  and 
plans  deposited  by  the  appellants,  the  respondents 
passed  a  resolntion  assenting  to  the  diversion  of 
the  said  three  footways,  and  conveyed  their  deter- 
mination in  the  following  letter  to  the  appellants, 
dated  the  let  Feb.  1882,  and  signed  by  their 
derk: 

Ibeff  to  moknowledera  the  receipt  of  toui  letter  of  the 
WOi  lut.,  inoloaiiiff  three  nparate  a^pUoatioDi  and  plam 
for  the  tamiiif,  curertingr,  or  stoppiDr  np  three  aeveral 
f oo^wtha  or  highwaTS  eroniiig  the  above  estate,  and  in 
reply  to  inform  yon  that  the  lame  were  rabmittea  to  the 
hoard  at  thnir  meetiiig  yesterdav,  when  the  propoied 
draraioiia  were  asientM  to,  and  I  was  direoted  to  apply 
to  the  jnatioee  to  view  the  highway!  proposed  to  be 
dniarted.  The  board  gave  their  assent  and  the  above 
direction  on  condition  uiat  the  entire  expense  in  oonneo- 
tion  with  the  sever^J  diversions  shall  he  defrayed  by  the 
flompany. 

To  this  letter  the  appellants'  solicitor,  on  the 
Snd  Feb.  1882,  replied  as  follows : 

I  am  ia  reoaipt  of  your  letter  of  the  1st  inat.,  and  in 
ceply  may  say  that  my  clients,  the  above  company,  will 
pay  the  expenses  in  connection  with  the  several  diver- 
I  of  footpaths  herein. 


The  clerk  of  the  respondents  (who  is  not  a 
solicited)  tbereapon  instructed  the  solicitors  who 
osnally  acted  for  the  respondents  to  take  the  steps 
necessary  and  required  by  the  Highways  Act  1835 
to  be  tiucen  in  such  cases.  Such  instructions 
were  given  by  the  said  clerk,  who  bond  fide  con- 
sidered he  haid  a  general  authority  to  instruct  the 
8<ud  Bolicit<»%  when  legal  assistance  was  required 
in  conducting  the  business  of  the  respondents, 
and  the  instructions  so  given  were  afterwards 
approved  and  adopted  by  the  respondents,  but 
there  was  no  express  resolution  of  tne  respondent 
board  directing  or  empowering  the  said  clerk  of 
the  respondents  so  to  instruct  the  said  solicitors 
with  respect  to  the  particular  matters  in  question. 
There  was  at  the  time  when  the  expenses  herein- 
after mentioned  were  incurred  a  surveyor  in  the 
employment  of  the  respondents  appointed  by  them 
under  the  powers  conferred  on  them  by  the 
Public  Health  Act  1875. 

In,  the  course  of  the  year  1882  and  the  early 
part  of  1883  the  notices,  advertisements,  views, 
and  certificates  of  justices  and  other  proceedings 
prescribed  by  the  85th  section  of  the  Highway 
Act  1835  were  given  and  had  by  the  said  solicitors 
in  respect  of  each  of  the  three  footways.  While 
these  things  were  being  done,  the  saia  solicitors 
were  in  constant  communication  with  the  appel- 
lants with  respect  thereto,  in  the  course  of  which 
they  suggested  that  the  appellants  had  better 
prepare  the  plans  themselves ;  but  the  appellants 
declined  to  do  so. 

On  the  12th  April  1883  the  appellants  received 
a  letter  from  the  said  solicitors  asking  for  pay- 
ment of  their  charges,  and  were  subsequently 
famished  with  a  copy  of  a  bill  of  costs  previously 
delivered  to  the  respondents,  amounting  to 
185Z.  98.  4d. 

After  some  correspondence,  the  appellants' 
board  resolved  that  they  could  not  recognise  the 
claim  nor  pay  the  amount  until  the  account  had 
been  taxed  by  the  proper  authority. 

The  appellants'  said  biU  (the  fees  of  the  clerk  of 
the  peace  having  been  added  thereto)  was  taxed 

S'  the  clerk  of  the  peace  of  the  county  of 
iddlesex,  on  the  26th  June  1883.  The  appellants' 
solicitor  attended  the  taxation,  and  contested  the 
said  bill  item  by  item.    The  said  clerk  of  the 


peace  allowed  upon  such  'taxation  the  sum  of 
22U.  8s.  lOd. 

On  the  29th  June  1883  the  said  solicitors  of  the 
respondents  informed  the  appellants'  solicitor  of 
the  result  of  the  taxation,  and  of  the  amount 
allowed  thereon.  And  on  the  11th  July  they,  on 
behalf  of  the  respondents,  demanded  at  the  office 
of  the  appellants  payment  of  the  said  sum,  which 
appellants  refused. 

The  respondents  thereupon  paid  to  the  said 
solicitors  tne  said  sum  of  2242.  8s.  10(2.  being  the 
amount  of  the  said  bill  of  costs,  and  at  the  same 
time  directed  summaryproceedings  to  be  taken 
under  sect.  101  of  the  Highway  Act  1835  for  the 
recovery  thereof  from  the  appellants.  The  com- 
plaints mentioned  in  the  1st  and  2nd  paragraphs 
hereof  were  accordingly  preferred  on  behalf  of 
the  respondents  by  their  clerk,  and  summonses 
issued  thereon,  the  sums  severally  claimed  being 
the  apportioned  amount  of  the  costs  alleged  to 
have  been  incurred  in  respect  of  each  of  the  said 
three  footways. 

It  was  contended  before  us  by  the  appellants 
that  the  respondents  were  not  entitled  to  employ 
a  solicitor  for  the  purpose  of  performing  the 
duties  cast  upon  them  as  the  surveyor  of  high- 
ways by  the  85th  section  of  the  Highway  Act 
1835 ;  that  the  said  duties  were  for  the  most  part, 
if  not  wholly,  ministerial,  and  ought  to  have  been 
performed  by  the  respondents'  surveyor ;  that  in 
particular  the  charges  made  on  the  solicitors'  scale 
lor  corresponding  with  the  respondents'  clerk, 
attending  and  instructing  printers  for  advertise- 
ments and  notices,  and  attending  the  view  by  the 
justices,  were  not  authorised  by  the  statute,  and 
were  therefore  not  "expenses"  within  the  meaning 
of  the  84th  section,  or  recoverable  summarily 
under  that  and  the  lOlst  section.  We,  however, 
were  of  opinion,  and  find  as  a  fact,  that  the 
employment  of  the  solicitors  by  the  respondents 
was  reasonable  and  proper,  and  that  the  costs  of 
such  employment  were  "  expenses  "  properly  in- 
curred for  the  purpose  of  the  view  and  the 
stopping  up,  diverting,  or  turning  of  the  high- 
ways. 

It  was  further  contended  by  the  appellants 
that  the  said  costs  were  not  recoverable  as  "  ex- 
penses "  by  the  respondents,  inasmuch  as  there 
was  no  evidence  that  the  said  solicitors  had  been 
employed  by  the  respondents  to  do  the  work 
charged  for.  We,  however,  are  of  opinion,  and 
find  as  a  fact,  that  the  said  Messrs.  Heath, 
Parker,  and  Brett  were  employed  by  the  authority 
of  the  respondents  to  do  the  work  charged  for. 

The  appellants  further  contended  that  many  of 
the  items  in  the  bill  of  costs  were  excessive  and 
unreasonable,  and  in  particular  that,  though  the 
diversion  of  the  three  footpaths  was  practically  a 
single  operation,  much  of  the  work  done  in  con- 
nection therewith,  such,  for  instance,  as  atten- 
dance on  the  printer  and  at  the  view,  was  charged 
for  three  times  over,  and  that  they  were  not 
excluded  from  objecting  to  such  charges  before 
us  by  the  taxation  of  the  bill  and  their  attendance 
thereat.  We,  however,  ruled  that  the  taxation  was 
conclusive  evidence  of  the  reasonableness  of  the 
charges. 

The  appellants  further  contended  that  there 
was  no  evidence  of  a  demand  of  the  specific  sums 
payment  whereof  was  stated  in  the  several  com- 
plaints to  have  been  required.  We,  however,  were 
of  opinion  that,  having  regard  to  theftwts  stated 
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in  the  12th  paragraph  hereof,  no  farther  demand 
vrae  necessary. 

We  accordingly  convicted  the  appellants  of  the 
three  offences  complained  of,  and  ay  three  sepa- 
rate convictions  adjudged  that  for  their  said 
offences  they  should  forfeit  and  pay  the  three 
sums  sought  to  be  recovered  as  stated  in  the 
l8t  and  2nd  paragraphs  hereof. 

The  question-  for  the  opinion  of  the  court  is 
whether,  haying  regard  to  the  above  mentioned 
contentions  of  the  appellants,  the  said  convictions 
were  right. 

A$quith  for  the  appellants. — The  question  to  be 
determined  is  whetner  a  surveyor  of  highways,  is, 
itbenBver  anyone  desires  to  close  a  highway, 
entitled  to  delegate  the  duties  imposed  upon  him 
by  the  84th  and  85th  sections  of  tne  Highway  Act 
1835  (5  &  6  Wm.  4,  c.  50)  to  a  solicitor,  and  recover 
the  costs  of  so  doing  on  the  usual  scale  charged 
bf  solicitors,  from  the  person  desirous  of  closmg 
the  highway.  The  contention  of  the  appellants  is 
that  he  is  not  entitled  to  do  so,  but  that  the  Act 
throws  these  duties  upon  him  personally  and  that 
he  is  bound  to  discharge  them  without  charge. 
In  this  case  the  duties  of  surveyor  of  highways 
have,  by  the  144th  section  of  the  Public  Health 
Act  1875,  devolved  upon  the  respondents  as  urban 
sanitary  authority  of  the  district.  [Smith,  J. — 
Does  not  the  84th  section  say  that  the  expenses 
are  to  be  paid  to  the  surveyor  by  the  party 
desirous  of  stopping  up  the  highway  P]  It  says  : 
"  the  expenses  aforesaid,"  meaning  the  expenses 
attending  the  view.  [Smith,  J. — ^The  words  are, 
"  the  expenses  attending  such  view,  and  the  stop- 
ping up,  diverting,  or  turning  such  highway." 
Are  not  these  expenses  attending  the  stopping  up 
of  this  highway  P  J  There  is  a  distinction  between 
the  purely  ministerial  acts,  which  the  surveyor 
was  mtended  to  perform,  and  the  actual  out-of- 
pocket  expenses  for  conveying  the  justices  to  the 
view,  and  for  printing,  lliese  charges  are  chiefly 
for  performing  the  purelv  ministerial  duties  of 
fixing  the  notices,  &c.,  and  they  come  within  the 
meamng  of  the  last  paragraph  of  the  144th  section 
of  the  Public  Health  Aqt  1875,  which  says  that 
"all  ministerial  Acts  required  by  any  Act  of 
Parliament  to  be  done  by  or  to  the  survevor  of 
highways  may  be  done  by  or  to  the  surveyor  of 
the  urban  autnority,  or  by  or  to  such  other  person 
as  they  may  a]^oint."  [Smith,  J. — Do  not  the 
solicitors  in  this  case  come  within  the  words 
"  suioh  other  person  as  they  may  appoint  P"]  No ; 
the  meaning  is  that,  if  the  board  has  no  regular 
surveyor,  they  may  appoint  someone  pro  tempore. 
In  any  case  these  words  do  not  authorise  the 
board  to  employ  an  expensive  person  such  as  a 
solicitor  to  perform  these  simple  duties.  The 
words  must  be  taken  to  mean  "  such  other  person 
of  a  like  character."  The  189th  section  of  the  Act 
of  1875  provides  what  officers  an  urban  sanitary 
authority  may  appoint,  and  makes  no  mention  of 
the.  appointment  of  a  solicitor.  The  Legislatilre 
cannot  have  intended  that,  in  a  case  where  there 
'nas.no  opposition,  the  surveyor  of  highways  should 
be  aUe  to  make  the  expense  of  stoppmg  up  a 
highway  751.  [Smith,  J. — Have  not  the  justices 
foond  as  a  fact  that  the  expenses  were  necessary  P] 
But  they  are  not  such  as  the  section  says  the 

Pstoppi^   up    the    highway    is    to    pay. 
H,  J. — ^Wno  is  to  pay  the  emenses  actually 
incurred  at  the  quarter  sessions  P   The  surveyor 


cannot  be  expected  to  be  acquainted  with  the  law 
of  quarter  sessions,  and  counsel  must  appear.3 
It  is  for  the  party  closing  the  highway  to  support 
his  application  a,*-  quarter  sessions  or  not  as  he- 
chooses.  The  taxation  has  no  bearing  on  this 
point.  It  is  merely  prima  fcude  evidence  that, 
assuming  the  solicitors  were  rightly  employed  by 
the  respondents,  the  charges  made  are  reasonable. 

Turner  for  the  re^ondents. — It  is  impoaaible- 
for  a  surveyor  of  highways,  who  has  no  legal 
knowledge,  to  carry  through  without  legal 
advice  the  intricate  business  of  closing  a  hi^- 
way,  in  which  the  omission  of  a  single  technusal 
requirement  uatj  asHj  invalidatee  the  whole 
proceedings.  [Hawkins,  J. — But  oversews  of 
the  poor  and  churchwardens  frequently  have 
most  intricate  duties  to  perform.  Why  should 
not  a  surveyor  of  highways  P]  The  matter- 
being  purely  legal,  the  employment  of  a  soli- 
citor was  reasonable,  and  was  clearly  justified 
under  the  general  words  of  the  section  "sncb 
other  person  as  they  may  appoint."  [Hawkhts, 
J. — ^The  sections  state  very  exactly  what  has  to  be 
done.  What  does  the  surveyor  of  the  board  do 
for  his  salary,  if  not  such  duties  as  these  P  If 
you  have  at  their  request  done  certain  things 
which  they  might  properly  have  done  at  thwr 
own  expense,  but  which  do  not  come  within  the 
expenses  payable  by  them  under  the  section,  yon 
may  have  an  action  in  respect  thereof,  but  this 
can  give  you  no  right  to  a  penal  order  under  the 
101st  section.]  The  costs  have  been  duly  taxed, 
the  appellants  being  represented  at  the  taxation, 
and  the  justices  have  found  that  the  employment 
of  a  solicitor  was  necessary  and  reasonable,  and, 
this  being  so,  the  expenses  were  expenses  attend- 
ing the  stopping  up  of  a  highway  -within  the 
meaning  of  the  84th  section,  and  the  convictions 
ought  to  stand. 

Hawkins,  J.^I  think  that  this  appeal  ought  to 
be  allowed.  The  order  appealed  from  is  an  order 
for  the  payment  of  several  sums  of  money  alleged 
to  be  expenses  incurred  under  the  84th  and  Sth 
sections  of  the  Highway  Act  1836  (5  A  6  WiJL  4, 
c.  50),  which  deal  with  the  stopping-up,  divert- 
ing, and  turning  of  highways.  The  84th  section 
provides  that,  when  the  inhabitants  in  vestry 
assembled  shall  deem  it  expedient  that  any  high- 
way should  be  stopped  up,  diverted,  or  tuned, 
either  entirely  or  preserving  a  bridleway  or  foot- 
way along  the  whole  or  any  part  or  parts  thereof, 
the  chairman  of  such  meeting  shall,  by  an  order 
in  writing,  direct  the  surveyor  to  an>Iy  to  two 
justices  to  view  the  same,  and  shidl  autnorise  him 
to  pay  all  the  expenses  attending  such  view,  and 
the  stopping  up,  diverting,  or  turning  such  high- 
way, either  entirely  or  subject  to  such  reserva- 
tion as  aforesaid,  out  of  the  money  received  by 
him  for  the  purposes  of  this  Act;  and  then  it 
goes  on  to  say  that,  "  if  any  other  party  shall  be 
desirous  of  stopping  up,  diverting,  or  turning  any 
highway  as  aforesaid,  he  shall,  by  a  notice  in 
■writing,  require  the  surveyor  to  give  notice  to  the 
churchwardens  to  assemble  the  intuAitanta  in 
vestry,  and  to  submit  to  them  the  -wish  of  SBch 
person;  and  if  such  inhabitants  shall  agree  to 
the  proposal,  the  said  surveyor  shall  apply  to  the 
justices  as  last  aforesaid  for  the  purposes  afore- 
said; and  in  such  case  the  expenses  a&ireaaid 
shall  be  paid  to  such  surveyor  by  the  said  party, 
or  be  recoverable  in  the  same  manner  as  any  for- 
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feitnre  is  recoverable  nnder  this  Act,"  the  effect 
of  the  section  being  that,  if  the  matter  originates 
with  the  vestry,  a  certain  procesH  is  to  be  gone 
throngh,  while  if  a  private  person  is  desirous  of 
taking  advantage  of  the  section  he  brings  it 
before  the  vestry,  and,  if  they  assent  to  it,  the 
same  process  is  gone  through,  the  only  difference 
being  that  the  surveyor  is  to  pay  the  expenses  out 
•erf  the  money  received  by  him  for  the  purposes 
of  the  Act;  while,  in  the  case  of  a  private  indi- 
vidual, the  "  expenses  aforesaid  "  are  to  be  paid 
to  the  surveyor  by  the  party  or  be  recoverable  in 
the  manner  prescribed  oy  the  101  srt  section  of  the 
Act  for  cases  of  penalty  or  forfeiture.  Then  the 
85th  section  provides  that,  when  it  shall  appear 
upon  such  view  of  such  two  justices  of  the  peace 
made  at  the  request  of  the  said  surveyor  as 
aforesaid  that  any  public  highway  may  be  diverted 
and  turned  so  as  to  make  the  same  nearer  or  more 
commodipuB  to  the  public,  and  the  owner  of  the 
lAnds  or  grounds  through  which  such  new  high- 
'way  so  progpeed  to  be  made  shall  consent  thereto 
by  writing  under  his  hand,  or  if  it  shall  appear 
upon  such  view  that  any  public  highway  is  un- 
necessary, the  said  justices  shall  direct  the 
snrveyor  to  affix  a  notice  in  the  form  or  to 
the  effect  of  schedule  (No.  19)  to  the  Act 
sumezed,  in  legible  charactBrs,  at  the  place 
and  by  the  side  of  each  end  of  the  said  nigh- 
-wxy  from  whence  the  same  is  proposed  to  be 
tnmed,  diverted,  or  Bto}^>ed  up,  aiid  alio  to  insGDrt 
the  sasie  notice  in  a  newspaper,  and  a  number  of 
otfaer  stin)s  are  to  be  taken  before  the  highway  is 
effectually  diverted.  New,  in  the  present  case, 
there  is  no  denbt  that  tka  appeUants  onade  appli- 
cation to  the  Tespondeots,  wno,  as  the  local  board 
«f  health  for  Imtenfaam,  are  substituted  by  the 
144th  section  of  the  Public  Health  Act  1875  for 
the  old  surveyor  of  liighways  and  for  the  inhabi- 
tants in  vestry  aaaanuiied,  and  that  the  respon- 
dents assented  to  thmr  praposal  that  the  pufaUa 
ways  in  question  sfaonld  be  diverted,  uid  gave 
their  assent  thereto  on  condition  that  all  the 
expenses  incurred  should  be  defrayed  by  the 
appellants.  Than,  after  they  had  assented,  pro- 
fjeediiigB  appear  to  have  been  taken  to  carry  out 
what  was  proposed,  and  to  have  been  suocessful ; 
and  it  is  on  these  proceedings  that  the  question 
we  hsre  to  decide  arises.  The  local  board  of 
healtli,  having  been  requested  by  the  appeUants 
to  -take  the  neoeaasry  steps,  instructed  their 
solicitara.  to  take  thmn,  and,  having  taken  theoi, 
thcrypnaButed  a  hill  of  oasts  in  respect  of  taking 
them;  sad  the  question  we  have  to  decide  really 
is  icketlier  "this  bill  of  costs  comes  within  the 
™— "^"p  of  the  -words,  "the  expenses  attending 
mch  view,  and  the  -stopping  up,  diverting,  or 
tnnnng  such  hjghway,"  in  the  84th  sectiDn  of 
the  Act.  I  am  of  oputinn  that  these  solioitors' 
are   not  within   the   meaning  of   this 


section.  I  iinnk  tthat  the  expenses  spoken  of  in 
the  84th  section,  and  made  recoverable  by  it 
under  the  lOlst  section,  were  intended  by  the 
Legislature  to  be  the  expenses  of  attending  the 
jnstices  on  the  view,  and  the  expenses  of  the 
plan,  and  other  similar  expenses ;  and  I  do  not 
think  that  it  was  the  meaning  of  the  Legislature 
that  solicitors  should  be  instructed  to  carry  out 
the  various  steps  prescribed  by  the  sections 
JflftHtig  with  the  subject.  I  say  nothing  as  to 
the  pomt  whether  the  present  appellants  would 
be  liwle  in  an  acstion  on  contract;  it  may  be  that 


they  would,  and  it  may  be  that  they  would  mat, 
but  I  simply  say  that  in  my  opinion  these 
expenses  are  not  such  expenses  as  wonld  risbtly 
come  under  the  84th  section  of  the  Act.  ISien 
it  is  said  that  the  Public  Health  Act  1B75, 
which  transfers  the  duties  of  the  surveonnrs 
of  highways  to  the  urban  authoritiss,  atttrs 
the  case.  The  144th  section  of  that  Act  pan>- 
vides  that  every  urban  authority  shall,  wxtfain 
their  district,  exclusively  of  any  other  penon, 
execute  the  office  and  be  surveyor  of  highwayji, 
and  have,  exerdse,  and  be  suniect  to  all  !uie 
pKTwers,  anthorities,  dotieB,  and  liaijilities .  of 
Burvevors  of  highways  under  the  hm  tar  Ahe 
time  being  in  force,  and  that  all  ministerial  .acits 
required  by  any  Act  of  Parliament  to  be  done  .by 
or  to  the  surveyor  of  highways  may  be  done  ifjior 
to  the  snrveyor  of  the  urban  authority,  or  by  or 
to  "  such  otner  person  as  they  may  appoint."  .  I 
think  that  the  words  "  such  other  person  as  ikmy 
may  appoint "  mean  such  other  petson  of  itke 
same  character  as  the  surveyor  of  the  authority, 
or  of  the  same  character  as  the  ather  officials 
they  are  empowered  by  the  Act  to  appoint. 
These  are  by  the  189th  section  amedical  ofifaer 
of  h^lth,  anrveyor,  in^Mctor  of  nnisanses,  dbadc, 
and  treasurer,  and  also  such  assistantB,  coUsctors, 
and  other  offiners  and  servants  as  may  be  aeoBB- 
sary  and  proper  for  the  efficient  ezacution  of:  the 
Act.  I  do  not  think  that  there  is  any  ^graomd 
here  for  the  employment  of  an  independent.-finn 
of  soliistorsrand  certainly  Lam  of  opinion  ilnit, 
looking  hock  again  to  the  84th.  seolion,  iihgBe 
are  not  expenaes  within  the  meaning  of  ihat 
section.  I  think,  t!hecef<R%,  while  pnrpaari^,  ab- 
staining fnnn  uuuimenting  on  the  items  of.  ttese 
bills  of  oasts  before  me,  that  these  f.iiwiiBm  J»e 
not  such  as -were  contemplated  by  the  LegiBlKtnre 
in  enacting  the  sections  under  our  consiaaratiiwi, 
and  that  therefore  our  judgment  Jnnst  be  for  the 
appellants. 

SUZE,  f. — ^The  qoBstaon  left  to  us  here  by  the 
jnstioes  is  wheldiBr  iJiey  were  right  in  conristiqg 
the  impeUastB,  the  United  Land  Campany,.  aad 
adju^mg  tfaemtopsytfaetfareeaaxna  oi7Si.Sti4d., 
742. 1&.  7(1.,  and  741.  6*.,  cfatiined  by  liie  ObttBB- 
ham  Local  Board  under  the  mrcmnirtancas  aet'oat 
in  the  ease,  the  point  really  being  whether  iiaeae 
sums  are  Expenses  within  the  meaning  o£  the'84^ 
section  of  the  Highway  Act  1835,  because,  if  tbey 
are  not  so,  it  is  quite  dear  tihat  the  IQlst  seotion 
of  the  Act,  vhicn  provides  for  the  BumxBaryiie- 
oovery  of  such  expenses,  caomot  be  brought. into 
operaitdan.  Li  the  first  pfaue  I-wiah  to  say  that  I 
do  not  decide  whether  the  'Dottenham  LocaLBcaod 
has  got  an  action  against  tfae  land  Dompaaqr, 
because  it  does  seem  to  me  possible  that  nnnfftinn 
might  lie  for  money  paid  at  the  request  of  the 
land  company — at  any  rate,  that  is  a  qnastion 
which  might  reasonably  be  argued — but  what  I 
do  say  is,  that  these  expenses  are  not  expenses 
within  the  meaning  of  the  84th  section  of  the 
Highway  Act  1835.  I  agree  with  what  Mr.  Turner 
says,  that  where  a  man  desires  to  stop  ahighway  it 
would  be  very  unwise  for  him  to  rely  on  the  sur- 
veyor [of  taxes,  or  the  sanitary  authority,  because 
I  think  it  is  very  possible  that  there  might  be 
some  flaw  in  the  proceedings  which  would  be  fatal 
to  him  when  the  matter  came  before  the  court  of 
quarter  sessions;  but  that  does  not  settle  this 
case.  It  is  perhaps  necessary  under  such  circam- 
stauces  to  employ  a  solicitor  to  see  that  the  necea- 
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sary  formalities  are  complied  with,  but  that  is  not 
the  point  here,  the  question  simply  being  whether 
Bucn  expenses  are  within  the  84th  section  of  the 
Act  or  hot.  Now  the  surveyors  of  highways 
constituted  under  the  Highway  Act  1835  are  under 
the  earlier  sections  (sects.  6-8)  of  the  Act,  under 
which  they  are  appointed,  obliged  to  take  up  the 
ofSce  on  compulsion  of  a  fine  of  202.,  although,  it  is 
true,  there  are  certain  instances  in  which  parishes 

,  may  employ  a  paid  surveyor.  Then  if  a  vestry  want 
to  stop  up  a  highway,  they  are  by  the  84th  section 
of  the  Act  to  direct  the  surveyor  to  apply  to  two 
justices  to  view  the  same,  and  shall  autnorise  him 
to  pay  all  the  expenses  attending  such  view,  and 
the  stopping  up,  diverting,  or  turning  such  high- 
way. Hiese  are  the  expenses  which  a  surveyor 
would  have  to  incur  when  he  stopped  up  a  highwav. 
Then,  if  a  private  person  wishes  to  stop  up  a  hign- 
way,  there  is  only  one  additional  formality  which  he 
has  to  g>o  'through,  and  that  is  to  require  the 
surveyor  to  give  notice  to  the  churchwardens  to 
assemble  the  vestry  and  to  submit  thereto  the 
wish  of  such  person,  and  then  if  the  vestry  agree 
to  the  proposal,  the  proceedings  are  exactly 
the  same,  except  that  "in  such  case  the 
expenses  aforesaid  shall  be  paid  to  the 
surveyor  by  the  said  party."  What  are  the 
expenses  aforesaid  P  They  are  exactly  the  same 
expenses  which  a  surveyor  would  have  to  incur 
when  stopping  up  a  road  at  the  instance  of  the 
vestry,  and  I  do  not  see  that  it  is  anywhere  con- 
templated in .  this  section  that  a  surveyor  should 
go  and  take  the  advice  of  an  independent  solicitor. 
Then  we  come  to  the  Public  Health  Act  1875,  by 
the  last  words  of  the  144th  section  of  which  Mr. 
Turner  says  the  authority  were  entitled  to  employ 
an  independent  solicitor.  The  words  he  relies 
upon  are  to  the  effect  that  "  all  ministerial  acts 
required  by  any  Act  of  Parliament  to  be  done  by 
OP  to  the  surveyor  of  highways  may  be  dqne  by 
or  to  the  surveyor  of  the  urban  authority,  or  by 
or  to  such  other  person  as  they  may  appoint."  I 
I'ead  these  words  in  conjunction  with  the  189th 
section,  which  gives  the  urban  authority  power  to 
appoint  fit  and  proper  persons  to  be  medical 
officer  of  health,  surveyor,  inspector  of  nuisances, 

-  clerk,  and  treasurer,  and  such  assistants,  col- 
lectors, and  other  officers  and  servants  as  may  be 
necessary  and  proper  for  the  efficient  execution  of 
the  Act.  As  to  the  point  raised  with  respect  to 
the  taxation,  I  agree  entirely  with  Mr.  Asquith's 
argument  thereupon,  that  it  only  applies  to  cases 
in  which  the  local  authority  are  making  the  appli- 
cation. I  think  therefore  that  these  expenses  are 
clearly  not  within  the  84th  section,  and,  that 
being  so,  that  this  appeal'  must  be  allowed  with 
costs. 

Solicitor  for  the  appellants,  IT.  Smith. 
Solicitors  for  the  respondents,  Heath,  Parker, 
and  Brett. 


QUEEN'S    BENCH   DIVISION,  IN 

BANKRUPTCY. 

June  18  and  19. 

(Before  Mathew,  Cave,  and  Dat,  J  J.) 

Re  Walkeb  ;   Ex  parte  Goold,  Official  Receiver. 
The  Lrjfif  Dock  Company's  liSASZ.  (a) 

Lease — Forfeiture  on  banhrtipfry — Beceiring  order 
under  Bankriiptey  Act  1S83-— Bankruptcy  Ad 
1883,  aecf.  14^— Fixtures. 

In  a  lease  there  was  eoTitained  a  clause  of  forfei- 
ture on  bankruptea  of  the  lessees,  tcho  fl^  a 
petition  for  liquidation  under  the  Banhnptoi 
Act  1883. 

Held,  that  there  had  been  a  forfeSiure,  and  {Day,  J. 
dissenting),  that  a  petition  under  sect.  149  yik« 
Banhruptcy  Aet  1883  was  equivalent  to  a  tiank- 
ruptey  under  the  Bankruptcy  Act  1869. 

In  the  same  lease  there  was  a  clause  that  the  articles 
mentioned  in  the  schedule  thereto  should  he  the 
property  of  the  lessees,  and  be  removable  bytken^; 
and  also  a  clause  thai  the  said  articles  should  le 
removed  before  the  cesser  or  determination  of  ih 
term. 

Held,  that.  tJ^e  said  articles  were  the  property  of  tU 
lessees  irrespective  of  the  time  of  removoL 

This  was  an  appeal  from  the  County  Court  of 

King's  Lynn,  holden  at  Norfolk. 
In  Oct.  1881   the  King's  Lynn  Dock  Company 

granted  to  the  debtors  a  lease  for  twenty-one 

years     of     certain    buildings,    at     a    rent   of 

1114i!.  15».  lOd.ipayable  half-yearly.    Thematerial 

covenants  of  the  lease  were  : 

(1)  Thftt  the  teraial  utiolea  and  tiungs  mentioiMd  jn 
the  Bohednle  hereto  shall  be  the  propertr  of  tha  nil 
leasees,  and  abaU  be  ramorable  by  them,  the  raidlMM* 
making  good  all  damage  done  by  such  rsmoval. 

(2)  "rhat  in  oaae  the  said  laaseea  shall  daiioir  tha  uid 
term  be  bankrapta  or  file  a  petition  in  lic^nidatios.  or 
make  an  assisnmait  for  the  benefit  of  thair  oraditon, 
{be  aa'd  term  hereby  created  shall  oeate. 

(8)  Thai  on  the  determination  ot  oesser  of  tha  laM 
term,  the  maohineiy  room,  warehoiue,  and  ohimBtf 
shall  be  and  remain  the  property  of  tha  company,  va 
an  the  machinery  and  also  all  ilie  other  bnildings  ancM 
by  the  leasees  ahall  be  their  propertv,  and  shall  ba 
removed  by  them  pTerionsly  to  ttie  detatmiiiatiaB  or 
oeasar  of  the  said  tern. 

On  the  11th  Dec.  1882  the  lease  was  doited 
with  Messrs.  Foster,  bankers,  of  Camnridge, 
by  way  of  equitable  mortgage,  all  the  fixtures 
except  trade  machinery  being  included  in  the 
deposit  note.  On  the  13th  March  1884  a  re- 
ceiving order  was  made  against  the  debtors,  tho 
official  receiver  being  Mr.  H.  P.  Goold,  and  he 
immediately  entered  into  possession.-  On  the  7th 
April  he  was  served  with  a  notice  by  the  lesMra 
that  they  had  resumed  possession  under  the  for- 
feiture clause  in  the  lease,  and  the  lessors  did 
actually  take  possession.  The  County  Court 
judge  decided  in  favour  of  the  lessors  against  an 
application  by  the  official  receiver  that  the  lessors 
might  be  directed  to  give  up  the  premises  to  him. 
This  order  was  now  appealed  agamst. 

June  18.— Tf^nlaow,  Q.C.  (with  him  Yate  M, 
for  the  appellant,  was  proceeding  to  open  the 
appeal,  when 

Charles,  Q.C.  (with  him  Horace  Brotme),  for  the 

lessors,  lodged  an  objection  to  the  jurisdiction, 

under  sect.  102  of  the  Bankruptcy  Act  1883 ;  but 

it  was  intimated  to  him  by  the  Courtjhatjho 

(oTBeported  by  J.  E.  VlKCBST,  Eaq.,  ftinteter*t-I*w- 
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ctmpanj  had  been  guilty  of  a  contempt  iti  ousting 
the  o£Bcial  receiver,  and  could  not  now  object  to 
the  jurisdiction.  He  therefore  waived  the  objec- 
tion, and  elected  to  proceed  on  the  merits. 

Wintlme,  Q.C.  continuing,  referred  to  the  proviso 
in  the  lease  tor  forfeiture  on  bankruptcy.  There 
has  been  no  bankruptcy  here,  for  nnder  the  Act 
of  1869,  which  is  alone  referred  to  in  the  lease,  a 
man  was  not  bankrupt  until  adjudication.  Here 
there  has  only  been  a  petition  for  liquidation. 
["Catb,  J. — The  practical  effect  of  a  petition  for 
liquidation  under  the  Act  of  1869  is  the  same  as 
that  of  the  debtor's  petition  nnder  the  Act  of 
1883.  If  the  debtors  had  compounded  with  their 
creditors  under  the  Act  of  1869,  there  would  hare 
been  a  forfeiture.]  The  fixtures  and  machinery 
are  within  the  decision  in  Stan^iield  v.  Mayor  of 
Porttmouih  (4  0.  B.  N.  S.  120),  and  are  the  property 
of  the  official  receiver. 

Yate  Lee,  following,  read  sect.  14  of  the  Con- 
veyancing Act  1881,  sub-sect.  1.  An  action  of 
ejectment  was  the  right  course  for  the  lessors  to 
have  taken,  and  the  court  will  always  construe 
forfeiture  clauses  strictly. 

A.  Poicell  (with  him  Francis  Tnrtier)  for  the 
mortgagees. — The  argument  used  by  Mr.  "VVinslow 
is  a  fortiori  applicable  to  the  case  of   the  mort- 


Charles  Q.C.  (with  him  Horace  Browne)  for  the 
respondents. — A  debtor's  petition  under  the  Act 
of  1883  and  a  petition  for  liquidation  nnder  the 
Act  of  1869  are  ideiitical  in  their  effects. 
[Mathew,  J. — We  are  with  you  on  that  point,  and 
also  on  the  point  raised  under  the  Conveyancing 
Act.]  As  to  the  fixtures,  there  is  a  long  series  of 
cases  showing  that  the  tenant  loses  his  right  to 
the  fixtures  unless  they  are  removed  during  the 
term.  [Cave,  J. — Here  there  is  a  proviso  that  the 
fixtures  shall  be  the  property  of  tne  lessee ;  ordi- 
narily they  are  the  property  of  the  lessor,  subject 
to  the  tenant's  right  to  disannex  them.]  I  submit 
that  the  words,  "  and  shall  be  removable,  Ac," 
restrict  the  operation  of  the  prior  words,  and 
there  is  a  positive  agreement  that  these  things 
shall  be  removed  prior  to  the  cesser  of  the  term. 

Wimilow,  Q.C.  did  not  reply. 

Hathew,  J. — In  this  case  there  was  a  question 
of  jurisdiction  which  has  been  waived  by  Mr. 
Charles,  and  we  hare  now  to  consider  the  question 
whether  the  official  receiver  ever  really  entered 
upon  the  premises.  There  is  really  no  doubt 
upon  this  point ;  he  had  entered  into  possession, 
and  as  an  officer  of  the  court,  was  entitled  to 
remain  in  possession  until  he  was  ordered  to  go. 
We  are  ail  clearly  of  opinion  that  the  Dock 
Company  were  wrong  in  taking  the  matter  into 
their  own  hands.  But  the  County  Court  judge 
treated  the  whole  matter,  and,  the  question  of 
jurisdiction  being  waived,  we  are  now  called 
npon  to  consider  the  rights  of  the  parties  on  the 
merits.  The  first  question  which  arises  is.  Had 
the  official  receiver  a  right  to  the  fixtures  ?  and 
this  depends  upon  the  answer  to  the  question 
whether  there  nad  been  a  forfeiture  under  the 
lease.  The  proviso  is  that  "  in  case  the  said  lessees 
shall  during  the  said  term  be  bankrupts,  or  file 
a  petition  in  liquidation,  or  make  an  assignment 
for  the  benefit  of  their  creditors,  the  said  term 
hereW  created  shall  cease."  Upon  this  point 
Mr.  Charles  has  argued  that  the  steps  taken  by 
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the  lessees  justify  the  lessors  in  saying,  by  virtne 
of  sect.  149  of  the  Bankruptcy  Act  1^,  that 
there  has  been  a  bankruptcy  sufficient  to  cause  a 
forfeiture.  Mr.  Winslow  has  argued  that  there 
was  no  real  bankruptcy  until  adjudicatiou, 
but,  with  the  exception  of  my  brother  Day. 
we  are  of  opinion  that  a  petition  for  tlie 
appointment  of  a  receiver  tmder  the  new  Act 
is  analogous  tQ  the  filing  of  a  petition  for 
liquidation  undJer  the  old  Act.  Moreover, 
we  are  all  of  opinion  that,  independently  of 
sect.  149  of  the  Bankruptcy  Act  1883,  the 
forfeiture  would  have  been  effected.  There  has, 
therefore,  been  a  forfeiture.  What  are  its  effects? 
Mr.  Charles  says  that  the  fixtures  which  have  not 
been  removed  are  the  property  of  the  landlorcL 
and  he  says  that  the  provisoes  and  covenants  in 
the  lea^,  which  certainly  overlap  one  ahother,  ai-e 
of  such  a  nature  as  to  expunge  one  another.  Thix, 
looking  at  the  whole  of  tne  document,  cannot,  in 
my  opinion,  have  been  the  intention  of  the  parties. 
The  effect  of  the  provisoes  is  largely  to  alter  the 
ordinary  relations  of  landlord  and  tenant,  and  the 
fixtures,  in  my  opinion,  belong  to  the  lessees, 
irrespective  of  the  time  of  removal,  and  the  lessee!* 
were  not  deprived  of  their  property  because  it  was 
not  removed  during  the  term.  The  effect,  there- 
fore, is  that  the  official  receiver  has  a  right  to  the 
articles  in  question.  I  should  be  prepared  to  gtt 
further ;  but,  in  deference  to  the  opinions  of  my 
learned  brothers,  I  confine  my  judgment  to  the 
points  npon  which  I  have  already  touched. 

Cavb,  J. — I  entirely  agree  with  the  judgment 
which  has  just  l)een  delivered,  in  the  interpre- 
tation of  sect.  149.  The  language  of  the  clausex 
differs.  In  the  first  it  is  said  that  "  the  several 
articles  and  things  mentioned  in  the  schedule 
shall  be  the  property  of  the  said  lessees,  and  shall 
be  removable  bj-  them  ;  "  and  it  may  be  that  the 
lessees  are  entitled  to  enter  and  remove  them. 
But  then  there  is  the  third  clause,  in  which  it  \% 
provided  that  lessees  shall  remove  the  machinery, 
ic.  previously  to  the  cesser  or  determination  of 
the  said  term;  and  I  think  it  is  open  to  grave 
doubt  whether  they  are  entitled  to  enter  and 
remove  those  articles.  However,  it  makes  n» 
practical  difference.  In  the  one  case  the  lessees 
must  remove,  or  the  official  receiver  in  their 
place,  and  in  the  other  the  removal  must  lie 
effected  by  the  lessors,  who  are  perhaps  less  likely 
to  do  damage  than  the  official  receiver. 

Day,  J. — I  also  agree  that  there  has  been  a  for- 
feiture; but  I  do  not  think  that  sect.  149,  8ul>- 
sect.  2,  applies.  I  do  not,  however,  attach  any  im- 
portance to  that  section,  for  I  think  that  ther^ 
would  have  been  a  forfeiture  irrespective  of.  the 
words  of  that  section,  and  that  the  words  used  iii 
the  lease  must  be  construed  in  the  ordinary  and 
not  the  technical  sense,  so  that  liquidation  would 
be  equivalent  to  bankruptcy. 

Solicitors  for  the  appellant,  Waierkotue,  Wiuter- 
botJtam,  and  Harrison,  agents  for  Cozena-Hardg, 
of  Norwich. 

Solicitors  for  the  lessors,  Wedlake,  Letts,  and 
WtHahe. 

Solicitors  for  the  mortgagees,  0.  Wliale,  ageul 
for  Ginn  and  Matfhetc,  of  Cambridge. 
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3tMsial(S:omadttttet  ^t  ^ribg  Council. 

March  4,  5,  6,  and  April  7. 

(Present :  The  Bight  Hens.  Lord  Blackbubh,  Sir 
Babnes  Peacock,  Sir  BoBEaT  Collies,  Sir  B. 
Couch,  and  Sir  A.  Hobhouse.) 

CALS'nrELi.  V.  McLaren.,  (a) 

on  APFEAL  F&OK  the  S0PBEKE  COtmT  OF  CAKASA. 

Law  of  Ontario — Biparian  proprietor — Baght  to 
float  timber — Dam*  vmd  slides  in  streams — Stat. 
12  Viet.  e.  87,  ».  5. 
TJie  (Maria  statute,  12  Via.  c.  87,  *.  5  {Gonsol. 
Stat.  Up.  Cam.  c.  48,  s.  16),  enacts  "that  it  shali 
be  lawful  for  aU  persons  to  float  saw  logs  and 
oHier  timber  rafts  and  arcJt  down  oJO.  streams  in 
Upper  Canada,  during  the  spring,  summer,  aad 
autwmn  freshets. 
Held  (reversing  the  judgment  of  the  court  below), 
that  this  section  does  not  apply  only  to  such 
streams  as  are  available  at  aU  place.i  in  their 
natural  staie  for  floating  timber,  and  that  where 
there  is  a  natural  obstacle  in  a  stream,  and  a 
riparian  proprietor  ouming  the  land  on  both  sides 
of  the  stream  has  made  artificial  improvements 
in  the  Stream,  for  theparpose  of  overcoming  sueJi 
obsta^de,  the  public  have  a  right  wnder  the  statute  ■ 
to  avail  thanselves  of  such  improvements  for 
floating  down  their  timber. 
Boale  V.  Dicksou  (IS  Up.  Can.  C.P.  337)  discussed 

and  disapproved. 
This  was  an    appeal  from    a   judgment  of  tte 
Supreme  Court  (a  Canada,  reTersiiig  a  judgment 
of  the  Court  of  Appeal  for  Ontario. 

The  subject-matter  of  the  case  was  the  alleged 
right  of  the  respondent  to  prevent  the  appellants 
from  sending  tiiaber  down  certain  streams  from 
the  tracts  of  land  where  it  was  felled  on  its  way  to 
the  river  Ottawa. 

The  appellants  and  respondent  were  engaged 
in  the  tmiber  trade,  and  had  their  mills  for  the 
cutting  of  lo^lBof  timber  at  the  village  of  Carleton 
Place,  on  the  river  Mississippi,  in  the  province 
of  Ontario.  They  held  grants  or  licences  from 
the  Crown  in  the  province  of  Ontario  to  cut 
timber  on  the  Crown  domains,  situated  at  the 
head  waters  of  the  north  branch  of  the  Missis- 
sippi in  that  province. 

The  only  way  by  which  timber  can  be  got  out 
from  the  tracts  of  land  embraced  within  the 
appellants*  and  respondent's  licences  was  by  the 
north  branch  of  the  Mississippi  river.  This  river, 
from  the  head  waters  of  its  northern  branch  to 
the  river  Ottawa,  into  which  it  empties  itself,  is 
nearly  200  miles  long ;  and  the  distance  from  the 
head  waters  of  its  northern  branch  to  Carleton 
Place,  following  the  course  of  the  stream,  is  more 
than  100  miles.  Parts  of  the  whole  river  from  its 
source  to  its  ontlet  are  known  by  separate  names, 
and  two  of  the  parts  whieh  are  near  the  head 
waters,  of  the  river  are  known  as  (1)  Mississippi 
or  Louse  Creek,  (2)  Buckshot  Creek. 

The  river  Mississippi  runs  through  a  rough  and 
rocky  countnr,  and  along  its  course  there  are 
rapids  and  falls. 

The  respondent  was  the  owner  of  the  land  on  both 
sides  of  the  river  Mississippi  at  several  places 
along  its  course,  and  on  this  ground  claimed  the 
ownership  of  the  bed  of  the  stream  at  those  places  ; 

(a)  B«ported  b;  C.  E.  Ualdbk,  Eaq.,  Bwritter-at-Iaw. 


and  contended  that  he  had  the  legal  right  abso- 
lutely to  prohibit  the  use  of  the  stream  at  those 
places  for  the  floating  of  logs  of  timber. 

On  the  4th  May  1880  the  respondent  filed 
a  biU  in  the  Court  of  Chancery  for  the  pro-vinoe 
of  Ontario,  in  which  he  alleged  that  he  was  owner 
of  the  pieces  of  land  abutting  on  the  river  Missis- 
sippi, therein  specified  (the  title  to  which  was 
denved  from  several  Crown  grants  made  between 
the  years  1853  and  1879);  that  these  places 
throngh  which  the  waters  of  the  river  flowed 
were  not  in  a  state  of  nature  floatable  for  logs 
and  timber  at  any  period  of  the  year  ;  that  snch 
places  had  been  made  floatable  only  by  the 
expenditure  and  improvements  made  therecn  in 
the  way  of  clearing  away  obstacles  in  the  stream, 
and  erecting  dams  and  slides  by  the  respondent 
and  his  predecessors  in  title,  eoid  prayed  for  an 
injunction  restraining  the  appeUanta  frmn  Wnnf.in^ 
their  logs  and  timber  down  the  stream  at  these 
places,  and  also  that  an  account  might  be  taken  of 
the  •compensation  payable  to  the  respondent  by 
the  apiiellants  for  their  use  theretofore  of  the 
stream  and  the  improvements  thereon. 

The  appellants  filed  their  answer  on  the  11th 
May  1880.  lii  it  they  denied  that  the  stream  in 
question  was  not  floatable  for  timber  or  logs  at 
any  time  of  the  year.  They  claimed  a  right  under 
the  statutes  of  the  province  of  Ontario  to  float 
timber  and  saw  logs  oown  the  stream  in  question, 
and  further  stated  that  they  had  offered  to  pay  to 
the  respondent  any  proper  sum  for  the  use  of  hia 
improvements,  bnt  that  this  offer  had  been 
refused  by  the  respondent. 

At  the  hearing  of  the  cause  before  Proadfoot 
V.C.,  a  considerable  body  of  evidence  was  brought 
forward  on  both  sides  on  the  question  whether 
the  stream  at  the  place  in  question  was,  in  a  state 
of  nature,  floatable  for  timber  and  logs,  or  either 
of  them. 

Evidence  was  tendered,  on  behalf  of  the  appel- 
lants, that  at  the  time  of  the  passing  of  certein 
statutes  in  force  in  Ontario,  and  particnlariy  the 
statute  12  Yict.  c.  87,  a  great  proportion,  if  not  all, 
of  the  streams  of  Tipper  Canada  (eKcept  the 
St.  Lawrence  itself)  were  in  the  same  condition  as 
the  Mississippi ;  that  is  to  say,  in  their  natural 
condition  floatable  for  timber  and  logs  only  to  a 
very  limited  ertent,  if  at  all.  Objection  was  takm 
to  the  reception  of  this  evidence,  and  the  Vice- 
ChanceUor  refused  to  allow  this  part  of  their  case 
to  be  completed  by  the  appellants. 

The  appellants  relied  on  the  above-mentioned 
statute  12  Yict.  c.  87  and  certain  other  statutes 
in  force  in  the  province  of  Ontario,  as  conferring 
a  right  to  use  tne  stream  in  question  in  the  way  in 
which  they  had  done.  The  important  section  of  12 
Yict.  c.  87  is  the  5th,  and  is  in  the  following  words : 

5.  And  be  it  enacted,  that  it  ahaU  be  lawfnl  foraU 
persons  to  float  saw  Ion  and  other  timbar  rafts  sad  onifi 
down  all  Btreams  in  Upper  Canada,  during  the  i^riiia, 
■nmmer,  and  autnnm  froahets,  and  that  no  person  afaidi 
by  felling'  treaa  or  placing  anv  other  obatniBlion  in  or 
aoroaa  sash  atream  prevent  the  poaaage  theracrf:  Pro. 
vidad  alwaya,  that  no  pataon naiav aa«di  allium  is  maa- 
ner  and  for  the  pnrpoaaa  aforeaaid  afaall  alter,  injoie,  or 
destroy  any  dam  or  other  naefnl  erection  in  or  apon  the 
bed  of  or  acroas  any  aaoh  stream,  or  do  any  nnaecaaaazy 
damage  thereto  or  on  tiie  banks  of  anoh  atreaa;  pso- 
vided  there  abaU  be  a  oonvenieiit  aoioB,  alidaB,  i^its, 
look.or  opening  in  any  aaoh  dam  or  otW  atmotore  niada 
for  the  paaaage  of  all  saw  loga  and  other  timber,  ratts 
and  crafts  aathorised  to  be  floated  down  snch  stnam  sa 
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The  principal  of  the  statutes,  besides  12  Vict. 
c.  87,  to  which  reference  was  made,  are  the  follow- 
ing:— Statutes  of  the  Legislature  of  Upper 
Canada,  9  Geo. 4, c.  4,  and  2  Vict.  c.  16;  statutes 
of  the  Legislature  of  Canada,  7  Yict.  c.  36;  10  & 
11  Vict.  c.  20;  14  &  16  Vict.  c.  123 ;  16  Vict.  c. 
191;  18  Vict.  c.  84;  Consolidated  Statutes  for 
Upper  Canada,  cc.  47  and  48. 

At  the  close  ,  of  the  evidence,  the  Vice- 
Chancellor  expressed  his  opinion  on  the  evidence 
that  neither  the'  Mississippi  nor  Louse  Creek, 
ncr  Suckshot  Creek,  were  floatable  even  at 
freshets  or  high  water,  and  held,  without 
requiring  argument,  that  under  these  circum- 
stances ne  ought  to  follow  the  case  of  Boale  y. 
Dickson  (13  U.  C,  C.P.  337),  which  in  his  view 
decided  that,  if  improvements  are  necessary  to 
render  rivers  and  streams  floatable,  the  statute  12 
Vict.  c.  87,  embodied  in  the  Consolidated  Statutes 
of  Upper  Canada,  c.  48,  does  not  apply,  and  that 
the  owner  of  the  soil  in  that  case  has  the  right  to 
prevent  all  intrusion  upon  the  river.  By  the 
decree  of  the  court,  dated  the  16th  Dec.  1880,  the 
appellants  were  restrained  from  using  any  portion 
of  the  streams  where  they  passed  through  the 
lands  of  the  respondent. 

On  appeal  to  the  Court  of  Appeal  of  the  pro- 
vince of  Ontario,  the  decision  of  the  vice- 
Chancellor  was  reversed  by  that  court  (Sprt^ge, 
C. J.,  Patterson  and  Morrison,  JJ A.,  Burton,  J.A., 
dissenting).  The  three  judges  who  were  in 
favour  of  reversing  the  decision  of  the  Vice- 
ChanceUor  did  so  chiefly  on  the  ground  that 
thoy  considered  the  case  of  Boale  v.  Dickson, 
if  it  was  therein  held  that  the  right  con- 
ferred to  float  timber  and  logs  down  streams 
by  the  statute  12  Vict.  c.  87,  extended  only  to 
BQch  streams  as  in  their  natural  state,  without 
improvements,  during  freshets,  permit  saw  logs, 
timber,  &c.,  to  be  floated  down  them,  was 
erroneously  decided.  Burton,  J.A.,  while  agree- 
ing with  the  remainder  of  the  court  that  the  above- 
mentioned  construction  supposed  to  be  placed  by 
the  case  of  Boak  v.  Dickton  on  the  statute  Was 
errcMieons,  held  that  the  statute  gave  no  new 
right,  but  merely  declared  the  law  to  be  such  as  it 
had  been  held  to  be  in  the  United  States  of 
America,  and  conferred  no  power  to  use  those  par- 
ticular parts  of  a  stream  which  were  in  a  state  of 
nature  unfloatable,  but  expressed  his  opinion  that  a 
conclusion  other  than  that  arrived  at  by  the 
court  "could  not  have  been  otherwise  than 
disastrous  to  one  of  the  most  important  industries 
in  the  Dominion." 

Onam>eal  tothe  Supreme  Court  of  Canada  the 
court  (Kitchie,  C.J.,  Strong,  Henry,  Taschereau, 
and  Gwyune,  JJ.)  reversed  the  decision  of  the 
Court  of  Appeal,  and  affirmed  the  judgment  of 
the  Court  oi  Chancery, 

Special  leave  was  given  to  appeal  to  Her 
Majesty  in  Council. 

Btthane,  Q.C.  (of  the  Canadian  Bar)  and  Jetme 
appeared  for  the  appellants. 

The  SolieUor-General  (Sir  f.  Herschell,  Q.C), 
McCarthy,  Q.C.  (of  the  Canadian  Bar),  and  Cntmp 
tear  the  respondent. 

.  At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

April  7. — ^Their  Lobdships  gave  judgment  as 
&)IIow8  .■ — After  going  through  the  facts  of  the 
case,  and  the  pleadii^  of  the  parties,  as  set  out 


above,  their  Lordships  continued  : — Strong,  J., 
begins  his  judgment  by  saying  :  "  The  finding  of 
the  learned  ju^e  before  whom  this  case  was  tried, 
that  those  parts  of  the  river  Mississippi  and  of 
Louse  and  Buckshot  Creeks,  at  which  the  appel- 
lant has  constructed  his  improvements,  were  not 
originally  and  in  their  natural  state  capable  of 
being  used,  even  in  times  of  freshets,  for  the 
transportation  of  saw  logs  or  timber,  was  not  on 
the  argument  of  this  appeal  demonstrated  to  be 
erroneous,  and  a  carefm  perusal  of  the  evidence 
has  led  me  to  the  conclusion  that  an  attempt  to 
impugn  that  finding  wonld  have  beenhopeless,  even 
if  we  could  have  entirely  disregarded  the  rule  so 
often  laid  down  in  this  court,  that  the  finding  of 
the  judge  before  whom  the  witnesses  were 
examined  is,  in  the  case  of  contradictory  evidence, 
entitled  to  the  strongest  possible  presnmntion  in 
its  favour.  We  must  therefore  assume  tne  facts 
to  be  as  they  are  stated  in  the  first  declaration 
with  which  the  decree  under  appeal  is  prefaced, 
namely,  '  That  those  portions  of  the  three  streams 
referred  to  in  the  plaintiff's  bill  of  complaint, 
where  they  pass  through  the  lands  of  the  plaintiff, 
when  in  a  state  of  nature  were  not  navigable  or 
floatable  for  saw  logs  and  other  timber,  rafts,  and 
crafts  down  the  same.'  The  appellant's  title  to 
the  lands  upon  which  he  has  made  the  improve- 
ments in  question,  including  the  beds  of  the 
respective  streams,  was  not  seriously  disputed, 
and  has  been  established  by  the  production  of 
his  title  deeds.  The  question  for  this  court  to 
determine  is,  therefore,  pnrdy  one  of  law."  To 
this  their  Lordships  agree.  Tne  respondent  can- 
not now  contend  that  timber  could  be  practically 
floated  down  those  portions  of  the  streams  whilst 
in  a  state  of  nature,  though  not  so  well  or  so  pro- 
fitably as  after  the  improvements  were  made;  but 
the  Vice-Chancellor  cannot  be  understood  to  find 
that  it  was  impossible  to  float  any  timber  at  all, 
over  High  Falls,  for  instance.  The  finding  must 
be  understood  as  meaning  only  that  in  &  com- 
mercial sense  it  could  not  be  done ;  the  timber  being 
so  difficult  to  guide  over  the  falls  and  so  liable 
to  be  injured  that  no  one  could  profitably  do  it, 
and  consequently  no  one  would  do  it.  And  it 
must  be  taken^as  admitted  that  at  many  places 
above  High  Falls,  and  for  considerable  distances, 
timber  could  be  floated  along  the  streams. 
Obviously  this  must  have  been  the  case 
wherever  the  streams  expanded  into  lakes. 
So  understanding  the  finding,  the  question, 
which  though  raised  as  to  many  places,  may 
most  conveniently  be  dealt  with  as  if  it  related 
to  one  only,  seems  to  be  this.  The  waters 
have  formea  a  atream  or  river,  which  for  many 
miles  is  capable  of  floating  logs  and  timber,  at 
least  during  the  freshets,  down  towards  a  market, 
but  at  a  part  of  it  where  the  soil  on  both  sides  of 
the  stream  belongs  to  the  plaintiff  there  is  a 
natural  obstacle  such  as  a  ra^id  or  a  waterfall 
which  renders  it  impracticable  in  any  commercial 
sense  to  float  timber  down  the  stream  at  that  part. 
The  plaintiff,  or  those  through  whom  he  claims, 
have  made  improvements,  consisting  substantially 
of  dams  above  the  waterfall  to  keep  the  water* 
back  80  as  to  make  the  rapid  deeper  and  slower, 
and  made  slides  over  the  top  of  the  dam  and  down 
to  below  the  falls,  so  that  timber  can  by  means  of 
those  slides  be  carried  safely  over  the  waterfidl. 
The  defendant  proposes  to  bring  his  timber  from 
the  part  of  the  stream  above  the  obstacle   by 


Digitized  by 


Google 


372-Vol.  LI.,  N.  s.] 


THE  LAW  TIMES. 


[XoT.  22,  1884. 


Priv.  Co.] 


CiLDWELL  V.  McLaREX. 


[Paiv.  Co. 


means  of  these  improvements.  He  does  not  claim 
to  do  this  by  any  common  law  right,  but  by  virtue 
of  certain  statutes  of  Upper  Canada.  And  it 
cannot  1>e  disputed  that  the  Legislature  had  full 
power  to  confer  such  a  right ;  whether  they  have 
done  so  or  not  must  depend  on  the  construction 
of  the  statutes.  The  defendant  has  always  been 
ready  and  willing  to  pay  for  the  use  of  the  improve- 
ments ;  this  is  obviously  fair  and  just,  but  it  is 
not  pretended  that  the  statutes  provide  in  terms 
that  if  he  uses  such  improvements  he  shall  pay 
for  them.  Had  either  of  them  done  so,  the  inten- 
tion of  the  Legislature  to  authorise  him  to  pass 
over  the  obstacle  by  means  of  the  improvements 
would  have  been  quite  clear.  The  absence  of  any 
such  provision  is  strongly  relied  on  as  showing 
that  the  Legislature  did  not  so  intend.  The 
plaintiff  relies  on  his  common  law  right,  as  owner 
of  the  soil,  to  prevent  anyone  from  using  his  soil 
in  any  way  which  he  does  not  choose  to  allow, 
iinless  by  statute  that  right  is  abridged,  as  it  may 
be.  There  has  been  a  considerable  diversity  of 
opinion  amongst  the  judges  in  the  courts  below. 
Their  Lordships  have  perused  their  opinions  with 
much  advantage,  and  have  with  great  care  con- 
sidered the  reasons  of  those  from  whom  they 
differ.  In  the  result  they  come  to  the  conclusion 
that  the  judgment  of  tne  Court  of  Aplpeal  for 
Ontario  is  right  and  should  be  restorei  They 
think  that  there  can  be  no  doubt  that  by  the  law 
of  England  the  owner  of  the  soil  on  both  sides  of 
a  running  stream,  whether  it  be  navigable  or  not, 
is,  pritnd  facie  at'  least,  owner  of  the  soil  which 
forms  the  bed  of  the  stream,  and  as  owner  of  this 
land  covered  by  water  has  all  the  rights  of  a  land- 
owner. But  tnis  is  subject  to  all  rights  of  the 
owners  above  him  to  have  the  water  flow  away 
from  their  land,  and  to  all  rights  of  the  owners 
below  him  to  have  the  flow  come  down  to  them  as 
it  was  wont.  It  is  also  subject  to  any  rights 
which  the  public  have  over  it.  One  of  the 
practically  most  important  rights  of  the  owner  of 
a  portion  of  the  soil  of  the  river  is  the  right  to 
use  the  water  for  a  mill,  and  in  order  to  do  so,  or 
indeed  for  aj^  other  lawful  purpose,  to  erect  a 
dam  on  it.  The  public  may  have  rights  to  navi- 
gate the  stream,  and  whenever  such  a  right  exists 
the  right  of  the  millowner  and  the  right  of  the 
public  come  into  conflict.  They  may  co-esist,  but 
when  they  do  one  or  other  must  be  modified.  The 
right  of  the  pubUc  to  navigate  a  stream  may  be 
created  either  by  prescription  or  by  dedication  by 
the  owner  of  the  soil  within  time  of  legal  memory. 
And  in  an  old  settled  country  like  England,  it 
could  seldom  be  material  to  inquire  further  than 
as  to  those  modes  of  creating  such  a  right.  But 
when  the  law  of  England  was  taken  out  to  a  new 
unsettled  country,  where  prescription  could  not 
exist,  and  dedication  could  rarely  exist  till  after 
the  country  was  to  some  extent  settled,  it  became 
important  to  inquire  whether  the  principles  of 
the  common  law  did  not  give  such  a  right 
independent  of  any  user,  wherever  the  stream  was, 
in  its  nature,  capable  of  being  navigated.  No 
(]uestion  arises  in  the  present  case  as  to  this  right 
of  navigation ;  and,  at  all  events,  up  to  a  period 
later  than  1849,  it  was  a  question  of  great  doubt 
what  the  law  of  Upper  Canada  was  on  this  subject. 
The  right  now  claimed  to  use  streams,  not  navig- 
able for  general  purposes,  to  float  down  timber, 
was  one  which  in  England,  if  it  existed  at  all, 
from  the  nature  of  the  country,  could  not  be 


important ;  it  never  came  in  question  in  any  case 
of  which  we  are  aware.  It  was  one  which,  in  a 
new  wild  country  overgrown  with  timber,  might 
be  very  important,  and  it  must  have  been  a  ques- 
tion of  doubt  what  was  the  right.  The  owner  of 
the  land  covered  with  water  over  which  a  stream 
flows  has  the  unquestioned  right  to  erect  a  mill 
on  it,  if  he  does  not  thereby  infringe  on  any  right 
of  the  proprietors  above  or  below  him,  or  on  the 
public  rights.  The  doubts  as  to  what  was  the 
extent  of  the  public  right  over  such  streams  cast 
a  doubt  on  the  extent  to  which  it  was  lawful  to 
erect  mill  dams.  It  is  obvious  that  it  was  very- 
desirable  that,  for  the  purposes  of  encouraging 
the  development  of  the  country,  these  doubts 
should,  as  soon  as  possible,  be  solved.  And  as  the 
Legislature  of  Upper  Canada  had  full  power  to 
enact  what  should  be  the  law  in  that  country,  the 
real  question  is  what  did  they  enact  P  The  statutes 
of  Upper  Canada  have  been  rx>nBoUdated  and 
afterwards  revised;  but  the  Acts  under  which 
this  is  done  are  merely  consolidation  and  revision 
Acts,  and  do  not  alter  the  effect  of  those  statutes 
which  bear  on  this  question.  The  first  statute 
which  it  is  necessary  tonoticeistheActof  the  25th 
March  1828.  After  a  preamble  that  'it  is  found 
expedient  and  necessary  to  afford  facility  to  the 
inhabitants  of  the  province  engaged  in  the  timber 
trade  in  conveying  their  rafts  to  market  (as  well 
as  to  the  ascent  of  fish)  in  various  streams  now 
obstructed  by  mill  dams,  it  enacts  that  every 
occupier  of  "  any  mill  dam  which  is  or  may  hie 
legally  erected,"  where  timber  "  is  usually  brought 
down  the  stream  on  which  such  dam  is  erected," 
shall,  under  a  penalty,  "construct  and  erect  a 
good  and  sufficient  apron  to  his  dam."  The  2nd 
section  describes  the  kind  of  apron :  "  Such  apron 
shall  not  be  less  than  eighteen  feet  wide,  by  an 
inclined  plane  of  twenty-four  feet  eight  inches  to 
a  perpendicular  of  six  feet,  and  so  in  proportion 
to  the  height,  where  the  width  of  the  stream  will 
admit  of  it,  where  such  stream  or  dam  is  less 
tliian  fifteen  feet  wide,  the  whole  dam  shall  be 
aproned  in  like  manner  with  the  same  inclined 
plane."  Without  incumbering  the  case  by  con- 
sidering any  question  relating  to  the  fish  the 
.ntention  of  the  Legislature  seems  obvious.  They 
contemplated  that  there  might  be  mill  dams  then 
or  thereafter  legally  erected  on  streams  down 
which  lumber  was  usually  brought.  And  without 
inquiring  what  were  the  conditions  necessary  to 
make  such  an  erection  legal,  the  Legislature, 
for  the  purpose  of  affording  facility  to  those 
engaged  m  the  lumber  trade  in  conveying  their 
rans  to  market,  impose  a  duty  on  the  miOowner 
to  add  to  his  mill  an  apron  so  as  to  let  the  rafts 
pass  over  it.  This  did,  to  some  extent,  imp>ose  on 
the  owner  of  the  dam,  by  supposition  legally 
erected,  the  burthen  without  any  compensation 
of  building  an  apron;  but  it  is  clear  that  the 
Legislature  did  intend  for  the  good  of  trade  to 
impose  that  burthen  on  them.  Probably  it  was 
not  supposed  to  be  very  heavy.  The  Act,  how- 
ever, is  m  terms  confined  to  those  streams  down 
which  lumber  was  "  usually  "  brought.  Several 
statutes  were  referred  to  on  the  arg^uments, 
which  their  Lordships  think  do  not  much  affect 
the  question.  Then  comes  the  Act  of  the  30th  l£ay 
1849.  The  preamble  is :  "  Whereas  it  is  necessary 
to  declare  that  aprons  to  mill  dams  which  aie 
now  required  by  law  to  be  built  and  maintained 
by  the  owners  and  occupiers  thereof  in  Upper 
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Canada"  (obviously  referring  to  the  Act  of  1828 
-already  cited)  "  should  be  so  constructed  as  to 
allow  a  sufficient  draft  of  water  to  pass  over  such 
aprons  as  shall  be  adequate  in  the  ordinary  flow 
of  the  stream  to  permit  saw  logs  and  other  tim- 
ber to  pass  over  the  same  without  obstruction." 
This  clearly  indicates  an  intention  to  throw  upon 
those  who  have  dams  "  legally  erected  "  upon 
streams  a  further  burthen.  The  1st  section  with 
the  object  contemplated  by  the  preamble  cast 
upon  them  without  any  compensation  the  duty  to 
erect  and  maintain  waste  gates,  brackets,  and 
slush  boards,  so  as  to  keep  the  depth  sufficient  to 
allow  the  passage  of  "  sucli  saw  logs,  lumber,  and 
timber  as  are  usually  floated  down  such  streams," 
with  a  proviso  that  "no  person  shall  be  required  to 
hnild  aprons  or  slides  on  small  streams  unless 
required  for  the  purposes  of  floating  down  lumber." 
The  6th  section  of  tnis  Act  goes  beyond  the  object 
mentioned  in  the  preamble ;  it  is,  however,  per- 
fectly settled  that,  though  the  preamble  aids  in 
the  construction  of  an  Act,  effect  is  to  be  given  to 
the  intention  of  the  Legislature,  if  it  sufficiently 
appears,  though  it  goes  beyond  the  object  of  the 
preamble.  It  is  upon  the  construction  of  this 
oth  section  that  their  Lordships  thinks  this  case 
fiepends.  In  the  Consolidated  Statutes  for  Upper 
Canada,  cap.  48,  it  is  divided  into  two  sections, 
sects.  15  and  16,  and  the  meaning  is  made  rather 
clearer  by  transposing  the  position  of  the  two 
provisoes  at  the  end  of  the  section  which  are  made 
into  sect.  16,  but  there  is  no  alteration  in  the  sub- 
stance. The  5th  section  is  in  the  following  terms : 
[reads  it.]  This  enactment,  it  is  to  Ije  observed, 
became  law  in  1849,  and  has  not  been  altered  since. 
In  1863,  the  case  of  Boole  v.  Bickaon  (13  Up.  Can. 
CP.  337)  was  decided  in  the  Court  of  Common 
Pleas  of  tipper  Canada.  The  question  there  was 
as  to  a  claim  for  the  use  and  occupation  of  a  slide 
on  the  Indian  river.  The  Court  of  Common  Pleas 
thought  that  if  the  slide  was  on  a  stream  within 
the  meaning  of  the  enactment  their  Lordships 
are  now  considering,  the  plaintiff  must  fail; 
whether,  if  the  statute  applies,  this  consequence 
■would  follow,  their  Lordships  need  not  stop  to 
inquire.  So  thinking,  the  Court  of  Common  Pleas 
pat  a  construction  on  the  Act.  The  Vice- 
Chancellor,  in  the  present  case,  after  the  evidence 
was  heard,  said,  addressing  the  defendant's  counsel : 
♦'  I  think,  Mr.  Bethune,  that  you  stated  that  if  1 
considered  myself  bound  by  the  authority  of 
J?oale  V.  Dickson,  there  was  little  use  in  arguing 
the  case.  It  seems  to  me  that  I  am  bound  by 
that  case  in  this  respect,  that  I  ought  to  be  bound 
by  and  respect  the  ruling  of  a  court  of  co-ordinate 
jttrisdiction,  though  not  in  the  same  sense  as  I 
fihould  be  bound  to  follow  a  judgment  of  the 
Court  of  Appeal.  If  the  interpretation  placed 
upon  it  in  Boole  v.  Dickson  be  the  construction 
this  statute  is  to  bear  in  regard  to  improvements 
trpon  rivers  and  their  floatability,  I  understand 
that  case  to  determine  that  if  any  improvements 
-are  necessaiy  to  render  streams  floatable,  the 
statute  does  not  apply,  that  it  does  not  alter  the 
■character  of  the  private  streams,  and  that  the 
owner  of  the  land  over  which  the  stream  flows  has 
the  right  to  prevent  intrusion  upon  it.  It  there- 
fore comes  to  be  a  question  of  evidence  as  to 
whether  the  streams  mentioned  here  can  be  con- 
^dered  floatable  without  artificial  aids."  The 
jndges  of  the  Court  of  Appeal  for  Ontario  all 
agreed  that  Proudfoot,  V.C ,  nad  correctly  appre- 


hended the  construction  pnt  upon  the  statute  by 
the  court  in  Boale  v.  Dickson,  and  that  he  could 
not  properly  disregard  the  decision  of  a  court  of 
co-ordinate  jurisdiction,  but  all  four  thought  that 
construction  wrong ;  Burton,  J.,  though  dissent- 
ing from  his  brothers,  expressly  saying :  "  I  quite 
agree  with  them  in  their  view  of  the  doctrine 
laid  down  in  Boale  v.  Dickson,  and  think  there  is 
nothing  to  warrant  the  qualified  construction 
placed  upon  sect.  15  of  the  12th  Vict.  c.  87,  by 
the  learned  judge  who  delivered  the  judgment  in 
that  case ;  but  I  am  unable  to  bring  myself  to  the 
conclusion  that  the  mere  permission  or  the  recog- 
nition of  the  right  to  float  all  streams  during 
freshets,  makes  the  entire  stream  publin_  juris, 
although,  in  point  of  fact,  many  portions  of  it  may 
be  quite  impassable,  even  in  times  of  freshets,  for 
the  smallest  description  of  timber  or  other  article 
of  merchandise."  The  judges  in  the  Supreme 
Court  thought  that  the  construction  put  upon  the 
statute  in  Bocde  v.  Dickson  was  right,  and  Ritchie, 
C.J.  thought  that,  even  if  wrong,  it  ought  to  be 
maintained  on  the  ground  taken  by  Lord  Ellen- 
borough  in  Doed.  Oiley  v.  Manning  (9  East,  71)  that 
in  questions  of  conveyancing  it  was  important  to 
adhere  to  decided  cases  even  if  convinced  they 
were  originally  wrong.  This  doctrine  has  often 
been  recognised.  The  maxim  Communis  error  facit 
jus  is  peculiarly  applicable  to  conveyancing  ques- 
tions. But  this  is  not  a  question  of  conveyancing, 
and  their  Lordships  do  not  think  that  there  is  any 
ground  for  saying  that  Boale  v.  Dickson,  if  wrong, 
should  be  followed.  And  their  Lordships  agree 
with  the  judees  in  the  Court  of  Appeal  for 
Ontario  in  thinking  that  there  isnothing  to  justify 
any  court  in  construing  the  words  "  all  streams  ' 
as  meaning  such  streams  only  as  are  at  all  places 
floatable.  They  do  not  think  that  every  little  rill, 
not  capable  of  floating  even  a  bullmsh,  is  a  stream 
within  the  meaning  of  the  Act.  But  when  once 
it  is  shown  that  there  is  a  sufficient  body  of  water 
aboveandbelowthe  spot  where  the  natural  impedi- 
ment exists,  though  that  natural  impediment 
renders  the  stream  at  that  spot  practically 
unfloatable,  it  does  not  make  it  cease  to  be  a 
part  of  the  stream  in  the  ordinary  sense  of  the 
words.  It  has  been  argued  that  though  this 
might  have  been  the  natural  meaning  of  the 
words,  if  the  enactment  had  been  "  that  it  should 
be  lawful  to  float  saw  timber  rafts  and  craft  down 
all  streams  in  Upper  Canada  at  all  seasons,"  that 
the  Legislature  here  confined  the  enactment  to 
making  it  lawful  "  during  the  spring,  summer, 
and  autumn  freshets."  And  that,  it  is  argued, 
shows  an  intension  to  cut  down  the  large  words 
"  all  streams."  Their  Lordships  do  not  assent  to 
this  argument.  Probably  the  Legislature  con- 
fined the  enactment  to  the  seasons  during  which 
lumberers  ordinarily  ply  their  trade,  thinking  it 
better  to  leave  the  rights  of  all  parties  at  all  other 
seasons  untouched.  Whatever  was  their  motive 
it  seems  dear,  on  the  construction  of  the  enact- 
ment, that  if  a  lumberer  claims  a  right  at  any 
other  period  than  during  the  freshets  to  float 
timber  along  a  portion  of  a  stream,  he  must  rest 
his  claim  on  something  else  than  this  enactment. 
It  is  not,  however,  an  objection  to  his  right  under 
this  enactment  to  float  during  freshets,  that  he 
may' on  the  same  part  of  the  stream  be  entitled, 
on  other  grounds,  to  float  at  all  times.  Their 
Lordships  do  not  think  that  the  limitation  of  the 
right  in  the  stream  to  one  period  of  the  year  pre- 
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vents  that  from  beixig  a  p>art  of  the  Btream.  which 
would  otherwise,  in  the  ordinary  use  of  language, 
be  a  part  of  the  stream,  even  if  the  existence  of 
an  impediment  there  makes  it  not  practically 
available  for  the  purposes  of  the  lumberer  even  in 
freshets.  The  respondent's  construction  of  the 
enactment  seems  to  them  to  require  the  introduc- 
tion by  implication  of  some  such  words  as  these, 
"except  on  such  parts  of  the  streams  as  are, 
owing  to  the  presence  of  an  impediment  such  as  a 
waterfall,  not  practically  available  for  the  pur- 
poses of  floating  timber,  until  some  improvements 
are  made."  There  does  not  seem  to  their  Lord- 
ships to  be  any  sufficient  reason  for  implying  this 
or  any  similar  qualification.  It  is  quite  true  that 
it  is  not  to  be  presumed  that  the  Legislature 
interfere  with  any  man's  private  property  without 
compensation.  Hut  if  the  whole  stream  is  floatable 
during  the  freshets  it  cannot  be  doubted  that  the 
Legislature  did  mean,  with  the  object  of  affording 
facility  to  lumberers  to  carry  their  timber  to 
market,  to  say  that  they  should  have  the  right  to 
float  down  the  stream  at  these  seasons  without 
obstmction  by  the  owners  of  the  bed  of  the  river 
without  paying  them  anything.  If,  as  seems  to 
be  the  opinion  of  Burton,  J.,  the  principles  of  the 
common  law  could  be  worked  out  so  as  to  give 
this  right,  at  any  rate  the  L^:i8latnre  in  1849  did 
not  know  this,  or  mean  to  &clare  it.  Without 
declaring  what  the  law  then  was,  they  enacted 
that  "  from  this  time,  1849,  forward  the  law  shall 
be  as  we  now  enact."  It  is,  however,  quite  tme 
that  no  power  is  given  by  the  statute  to  make 
practically  floatable  spots  wnich  are  not  bo  in  their 
natural  state,  and  that  the  Legislature,  who  must 
be  taken  to  know  that  such  streams  as  this  Upper 
Mississippi  were  likely  to  exist  in  the  unimproved 
parts  of  the  country,  must  have  contemplated 
that,  before  the  right  they  gave  became  practi- 
cally useful,  Bomethmg  must  be  done  which  would 
be  a  trespass  if  done  without  the  authority  of  the 
owner  of  the  soil.  There  does  not  seem  to  be  any 
great  difficulty  in  holding  that,  if  all  that  was 
done  was  to  remove  some  existing  obstruction,  as 
by  blowing  up  a  rock  which  impeded  the  passage, 
and  thus  putting  the  bed  of  tne  stream  into  the 
state  in  which  it  would  have  been  if  the  rock  had 
never  existed,  a  right  to  float  timber  down  that 
■pot  might  be  exercised,  even  though  the  blowine; 
up  the  rock  could  not  be  justified  against>  the 
owner  of  it.  There  is  more  difficulty  in  dealing 
with  the  case  of  a  dam  maintained  by  or  with  the 
assent  of  the  owner  of  the  soil  for  the  purp>ose  of 
making  the  part  of  the  stream  practically  float- 
able, which  was  not  so  in  its  natural  state.  There 
is  certainly  no  obligation  on  the  person  who  makes 
and  maintains  such  a  dam  to  continue  to  main- 
tain it ;  if  he  ceases  to  do  so  it  becomes  useless, 
and  can  only,  if  at  all,  be  made  useful  by  forming 
a  joint-stock  company  for  the  purpose  of  doing 
80 ;  and,  if  the  Court  of  Common  Pleas  in  Boale  v. 
Dickson  were  right  in  thinking  that,  if  the  statute 
applies,  a  promise  to  pay  slidage  for  the  use  and 
occupation  of  such,  worlm,  in  consideration  that 
the  plaintiff  would  allow  the  defendant  to  use 
them,  could  not  be  enforced,  the  Legislature  have 
improvidently  reduced  the  inducement  to  make 
the  stream  at  such  a  part  practically  floatable. 
But  though  this  may  be  so,  tlie  question  remains 
whether  the  words  of  the  Legislature  do  not 
express  an  intention  that,  when  the  part  of  the 
stream  could  be  used,  it  should  be  lawful  for  all 


persons  to  use  it.  It  does  not  seem  to  their  Lord- 
ships that  the  private  right  which  the  owner  of 
this  spot  claims  to  monopolise  all  passage  therfr 
is  one  which  the  Legislature  were  likely  to  regard 
with  favour,  and  m  the  earlier  legislation  they 
had,  without  scruple,  cast  on  the  owners  of  dams 
"  legally  erected  the  obligation  at  their  oiwn 
expense,  to  make  such  dams  passable  for  lomber  ; 
if  the  law  was  (contrary  to  what  is  laid  down  in. 
Boah  V.  Bick»on),  that  reasonable  compensation 
should  be  payable  for  the  use  and  occupation  of 
works  maintained  for  the  purpose  of  rendering 
the  portion  of  the  stream  practically  useful  for 
floating  purposes,  there  would  be  no  hardship  all ; 
if  the  Legislature  had  inserted  a  provision  that 
such  should  be  the  law,  there  could  have  been  no 
doubt  of  their  intention.  They  have  not  inserted 
such  a  provision ;  but,  though  that  makes  the  case 
somewhat  difficult,  their  Lordships  do  not  think 
it  enough  to  justify  what  seems  to  them  a  some- 
what violent  departure  from  the  plain  meaning- 
of  the  words.  Their  Lordships  will  therefore 
humbly  advise  Her  Majesty  that  the  judgment  of 
the  Supreme  Court  should  be  reversed,  and  that 
of  the  Court  of  Appeal  restored.  They  do  not 
think  there  is  any  reason  for  departing  from  the 
general  rule  that  the  costs  of  the  appeal  should 
be  borne  by  the  unsuccessful  party,  the  respon- 
dent. 

Solicitor  for  the  appellants,  Jona*  ap  Jonea. 

Solicitors  for  the  respondent,  Johntton,  Harri~ 
•on,  and  PoweU. 


♦ 

COURT   OF   APPEAL. 

Feb.  1  and  20. 

(Before  Selborite,  L.C,  Cotton  and  LnrowT,  L.JJ.) 
Ex  parte  Cooper  ;  Re  Morris,  (a) 

Banhmiptcy  —  Workmen's  wages  —  Deduction  for 
doctor's  fimd— Bankruptcy  Act  1869  (32  *  33 
rid.  c.  71),  s.  32— Truck  Act  (1^2  TTiiZ.  4, 
c.  37),  ss.  1-4,  23. 

Employers  and  their  workmen  arranged,  hut  not  by 
any  agreement  in  writing  signed  by  the  latter^ 
that  certain  deductions  should  be  made  from  the 
wages  towards  a  "  doctor's  fund"  estabUshed  to 
pay  a  doctor  who  attended  and  tivppUed  with 
medicines  such  of  the  workmen  and  their  famUie» 
as  were  Hek. 

The  wages  were  paid  mowOii^,  and  the  avms 
deducted  were  from  time  to  time  handed  by  thtf 
employers  to  the  doctor.  There  was  no  evidence 
that  tlie  doctor  had  aeeepted  the  UdbiUty  of  ike 
employers. 

Edd,  in  the  liquiidation  of  the  debtors,  ihatOiefuMd, 
so  far  as  it  had  not  bwnpaid  to  the  doctor,  iimmC 
he  rqpaid  in  fuU  to  the  workmen,  a*  it  warn 
wages  not  vaUdly  paid  (within  the  Truck  Act), 
and  to  preferenltdC  wtyment  of  which  tkewet^- 
men  were  entitled  under  aee<.  32  of  the  BoMkrvptey 
Act  1869. 

Ih  Dec.  1882  MeBsrs.  Percy  Harold  Morris  and 
Ebenezer  Edgar  Moivan,  who  carried  on  busineBs 
at  Briton  Ferry,  in  Glamorganshire,  as  bar  iron 

I  (a)  Beport«d  bj  ruilK  ErXNg,  Eaq.,  B«TlitaHtt4«w. 
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^and  tin-plate  mantifacturers,  under  the  firm  of 
D.  Moms  and  Co.,  filed  a  liquidation  petition. 

It  had  been  the  custom  when  the  wages  of  their 
workmen  were  paid,  which  was  done  monthly, 
lor  the  firm  to  make  certain  deductions  for  a 
"  doctor's  fund  "  and  for  another  fund  called  the 
*•  reading-room  fund."  The  doctor's  fund  was  for 
the  purpose  of  paying  a  doctor,  who  attended  the 
workmen  and  their  families  and  supplied  them 
with  medicines  in  case  of  iHness ;  the  other  fund 
was  for  huintaining  a  reading-room  for  the  use  of 
the  workmen.  The  sums  thus  deducted  were 
intended  to  be  handed  over  hj  the  firm  in  lump 
.«tims  to  the  doctor  and  the  treasurer  of  the 
reading-room  respectively.  On  the  back  of  a 
ticket,  which  was  given  to  each  workman  when  he 
received  his  wages,  were  printed  some  "  terms 
aad  regulations,  among  wnich  were  the  follow- 
ing: 

The  payment  to  doetor'i  tani  wfll  be  ••  follows :  On 
waffM  aiider  2*.  par  day,  id.  x^er  month  ;  on  2*.  par  day 
•ma  opmuda,  tae  nou  awniiigs  bemg  under  il.  par 
•month,  9d.  per  month ;  on  mnaagi  of  41.  per  month  and 
npwaMii,  It.  per  monUi.  The  payments  to  reading-room 
fimd  win  be  id.  par  month,  mmkbla  bj  all  man  and  bovs 
over  iizteaa  yean  of  age.  Tmb*  payment!  wUl  be  a»- 
■dnated  from  the  tiagea. 

At  the  time  of  the  filing  of  the  liquidation  peti> 
tioa  there  were  standing  in  the  booKs  of  the  firm 
to  the  credit  of  the  doctor's  fund  and  the  reading- 
room  fnnd  respectively  two  sums  of  1492.  and  632., 
whici  had  arisen  from  deductions  from  wages, 
but  which  had  not  been  paid  over  by  the  firm  to 
Hbe  doctor  or  to  the  treasurer  of  the  reading-room 
before  the  filing  of  the  petition.  The  workmen, 
from  whose  wages  the  deductions  had  been  made 
Which  were  represented  by  these  two  sums, 
spplied  to  the  court  for  an  order  that  the  trustee 
in  the  liquidation  should  pay  over  to  them  the 
above  sums,  in  proportion  to  the  deductions  made 
from  their  wages  respectively,  as  wages  due  to 
them,  and  entitled  to  preferential  payment  under 
sect.  32  of  the  Bankruptcjr  Act  1869.  In  support 
of  the  application  an  affidavit  was  made  by  one 
of  the  workmen,  on  behalf  of  them  all,  in  which 
he  said  : 

The  dedootioni  were  oolleoted  by  the  firm  under  a 
mntnal  arnmgement  with  the  workmeii,  and  for  oon- 
venienoe  sake  alone,  in  order  to  save  the  great  trouble 
of  otherwise  ooUeotiBg  the  tame.  This  arrangement 
waa  embodied  in  the  regulations  indorsed  on  the  Imck  of 
the  monthly  pay  tioket.  It  was  the  duty  of  the  firm  to 
hand  over  raoh  dednotiona  from  time  to  time  in  their 
•entirety. 

There  was  no  evidence  of  any  contract  in 
writing  signed  by  the  workmen  authorising  the 
employers  to  make  the  deductions  from  the  wages, 
nor  any  evidence  that  the  doctor  had  agreed  to 
accept  the  liability  of  the  employers  in  respect  of 
his  attendance  on  the  workmen.  One  of  the 
debtors  deposed  that  there  was  no  contract 
between  the  firm  and  the  doctor. 

Mr.  Begistrar  Hazlitt,  sitting  as  Chief  Judge 
in  Bwikruptcy  while  the  Bankruptcy  Act  18o9 
was  in  operation,  made  the  order,  arom  which  the 
trustee  in  the  liquidation  appealed. 

A.  T.  Lawrence  for  the  appellant. — ^The  work- 
men cannot  claim  the  fund,  as  they  have  had  the 
benefit  of  the  doctor's  attendance,  and,  notwith- 
standing payment  to  them,  the  debtors  would 
remain  liable  to  the  doctor.  The  intention  was 
that  the  workmen  in  health  should  pay  for  those 
who  were  sick.    The  Truck  Act  (1  &  2  Will.  4, 


I  c.  37)  (a)  does  not  apply.  Sect.  23  only  piwvents 
the  supply  of  things  by  the  employer  nimself, 
and  does  not  extend  to  a  case  like  this  when  the 
doctor  is  a  separate  contracting  party.  [Lord 
Selboknx,  L.C. — Could  the  doctor  have  main- 
tained an  action  against  the  menP]  He  could 
have  sued  them  if  they  had  refused  to  allow  the 
deductions  to  be  made.  [Lord  Sklbobni,  L.C— > 
"We  ought  to  have  clear  evidence  of  any  agree- 
ment between  the  men  and  the  doctor.]  Tlie 
arrangement  between  the  three  parties  amounted 
to  a  contract.  The  employ«nB  made  no  payment 
in  kind,  but  paid  the  wages  in  cash,  a  deduction 
being  then  made  by  agreement.  The  dedactiou 
was  not  contrary  to  the  Truck  Act : 

Chaiviier  v.  Cwnmingt,  8  Q.  B.  311 : 

ArdmY.JaiiiM,  1  L.  T.  Bap.  K.  8.  26;  2  B.  &  8. 
61 J 

Cirtte  V.  Ward,  15  L.  T.  Bep.  N.  S.  614;  L.Bep. 
2  Q.  B.  357. 

He  distinguished 

Pillar  V.  Llynvi  Coal  and  Iran  OonmaKu,  20  L.  T. 
Bq>.  N.  8. 923 ;  L.  Bep.  4  0.  P.  752. 

Witulow,  Q.C.  and  Herbert  Beed  for  the  work- 
men.— The  workmen  only  claim  the  amount  paid. 

(a)  By  seat.  1  of  the  Tniok  Aot:  In  all  eonbMte 
hereafter  to  be  made  for  the  hiriag  of  any  arkifleer  in 
any  of  the  trade*  hateioaftor  emuaerated,  or  for  the 
panormano*  by  any  artifiaar  of  any  labour  in  any  of  the 
■■id  tndea,  the  wages  of  raoh  aitifieer  shall  be  made 
payable  in  the  onrrent  coin  of  thia  reafan  only,  and  net 
otherwiae ;  and  if  in  any  enoh  oontnet  the  whole  or  aay 
port  of  any  raoh  wagMi  ahall  be  mad*  payable  in  aov 
manner  other  than  in  the  onirant  ooin  aforaaaid,  aow 
oontzaot  ahall  be  and  ia  hereby  deolarnd  illegal,  nnU,  and 
void. 

Sect.  2 :  If  in  any  ooBtcaot  hereaftor  to  be  made 
between  any  artifloer  in  any  d  the  trades  haMia«(t«r 
anomanttad,  and  hia  amoloyer,  any  pBmaioa  ahidl  be 
made,  diieeUy  or  iadiiaatiy,  reapaanag  the  plaoa  whara. 
or  the  "«^"~»  in  whiok,  or  the  peraon  or  peraona  witii 
whom,  tiie  whole  or  any  part  of  the  wages  due  or  to 
become  due  to  any  snoii  ortifieer  ehall  be  laid  out  or 
expended,  andi  oontraot  ehall  be  and  ia  henby  deelaxad 
Ulaml,  mall,  and  void. 

Seot.  3 :  The  entire  amoont  of  the  wages  earned  by 
or  payable  to  any  aitJAoar  in  any  of  the  tradaa  harein- 
af  tar  aoiunerated,  in  reapeot  of  any  labour  by  him  done 
in  any  anoh  trade,  ahaU  be  actually  paid  to  anoh  artifioer 
in  the  oarrent  ooin  of  thia  realm,  and  not  otiienriM, 
and  eveiy  paymaat  made  to  any  euoh  artifiaar  by  hia 
employar,  or  in  reapeot  of  any  auoh  wages,  tjy  the 
delivering  to  him  of  gooda  or  otherwiae  than  m  the 
onrrent  ooin  aforeaaid,  except  as  hereinafter  mentioned, 
ahall  ba  and  ia  hereby  deolazed  illegal,  null,  and  void. 

Seat.  4 :  Every  aiiifioer  in  any  of  the  trades  haMin- 
aftn  enumerated  ahall  be  entitled  to  reoover  from  hia 
employar  in  any  anoh  trade,  in  the  manner  by  law  pro- 
vided for  the  teoovery  of  aervanta'  wages,  or  by  any 
other  Uwfnl  ways  ana  means,  the  whole  or  ao  much  M 
the  wagea  earned  by  such  artifloer  in  auoh  trade  aa  ahall 
not  have  been  actually  paid  to  him  by  auoh  hia  employer 
in  the  ourrent  ooin  of  this  realm. 

Sect.  14  enumerates  the  trades  to  which  the  Act  ia  to 
*PPl7>  indndinfT  "  the  working,  casting,  conrerting,  or 
manuneturing  iron  or  steel,  or  any  parte,  branches,  or 
proceeaes  thereof." 

By  aeot.  23 :  Nothing  herein  oontainad  ahall  extend, 
or  be  oonatmed  to  extend,  to  prevent  any  employer  of 
any  artifiaar,  or  agent  of  any  auoh  employer,  from 
anpplying  or  oontiaociiif  to  aupply  to  any  anoh  artifloer 
(tnier  olui)  any  medicine  or  medioal  attendance,  nor 
from  mmHiig  or  oontraoting  to  make  any  atoppage  or 
deduetion  from  the  wages  of  any  anoh  arbfioar  for  or  in 
reapeot  of  (inttr  alia)  any  auoh  medicine  or  medical 
atteadanoe  :  Provided  alwaya  (inter  alia),  that  aaoh 
■toppMre  or  dednotion  ahall  not  in  any  case  be  made 
from  we  wagea  of  such  artificer  nnleaa  the  agreement 
or  oontnet  for  anoh  stoppi^  or  dednotion  shall  be  is 
writing,  and  signed  by  looh  artUoerj 
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into  the  funds  but  not  actually  applied.  They 
conld  have  claimed  the  amounts  from  the 
employers  if  the  latter  had  remained  solvent. 
They  were  under  no  liabUity  by  contract  with 
the  doctor,  and  are  entitled  to  preferential  pay- 
ment under  sect.  32  of  the  Bankruptcy  Act  1869. 
As  there  is  no  evidence  of  any  agreement  in  -wTit- 
ing  signed  by  the  workmen,  the  deductions  are 
illegal : 

Pillar  T.  Llynvi  Coal  and  Iron  Company  (vhi  sup.). 
The  Legislature  intended  payment  in  full  in  cash 
unless  the  workmen  agreed  otherwise  in  writing. 
No  payment  of  the  deductions  has  been  made  to 
the  workmen  or  to  the  doctor  at  their  request. 
[They  were  stopped.] 

Lawrence  in  reply. — ^The  agreement  amounts  to 
payment  of  the  doctor.  He  could  not  have  sued 
the  workmen.  The  sums  deducted  are  held  by 
the  employers  as  agents  for  the  doctor,  and  pay- 
ment to  an  authorised  agent  of  the  creditor  dis- 
charges the  debt. 

Lord  Selborke,  L.C. — ^I  think  the  re^trar's 
order  is  right  and  must  be  affirmed.  It  is  clear 
that  the  sums  in  question  are  workmen's  wages, 
and  equally  clear  that  they  have  not  been  paid  in 
current  com  of  the  realm.  It  vas  suggested  that 
certain  sums  were  payable  by  the  workmen  under 
contracts,  which  were,  in  substance,  their  con- 
tracts, to  the  doctor,  and  for  the  purposes  of  the 
reading-room,  and  that  by  arrangement  with  the 
employers  those  sums  were  to  be  paid  out  of  that 
part  of  the  wages  which  had  not  been  paid  to  the 
men.  If  that  had  been  actually  done,  and  a  settle- 
ment upon  that  footing  had  taken  place,  I  am  not, 
as  at  present  advised,  prepared  to  say  that  such  a 
settlement  could  have  oeen  treated  as  a  nullity  by 
reason  of  the  Truck  Act.  We  are  not  called  upon 
to  decide  the  question  now,  because  the  facts  do 
not  raise  it.  All  that  appears  by  the  evidence  is, 
that  the  workmen  were  desirous  that  what  was  in 
substance  due  from  them  to  the  doctor,  and  for 
the  reading-room,  should  be  paid  through  the 
machinery  of  a  retainer  out  of  their  wages,  the 
amount  thus  retained  being  paid  over  by  the 
employers.  The  employers  hare  retained  the 
amount  out  of  the  wages,  but  they  have  never 
paid  it  over,  and  there  is  no  evidence  to  satisfy 
me  that  anything  equivalent  to  payment  to  the 
workmen  has  taken  place.  Therefore,  I  think  the 
registrar's  order  is  right.  The  argument  has 
turned  upon  a  point  which  appears  not  to  have 
1)een  raised  in  the  court  below,  and  under  these 
circumstances,  and  looking  to  the  general  nature 
of  the  case,  and  the  large  number  of  persons  who 
are  represented,  we  think  there  should  be  no  costs 
of  the  appeal. 

CoTTOX,  L.J. — I  am  of  the  same  opinion.  The 
order  is  for  payment  to  the  respondents  of  their 
respective  proportions  of  two  sums  of  149Z.  and 
632.  as  having  been  deducted  from  their  wages 
under  the  arrangement  which  has  been  referred 
to  by  the  Lord  Chancellor.  But  those  sums  so 
deducted  from  their  wages  have  never  in  fact 
l)een  paid  over  by  the  employers  to  the  doctor  or 
to  the  treasurer  of  the  readmg-room,  and  there- 
fore payment' in  cash  of  those  sums  has  never 
lieen  made.  Now  the  Act  provides  that  payment 
of  wages  shall  be  made  only  in  cash,  and  so  much 
of  any  wages  as  has  not  been  paid  in  cash  may 
1)C  recovered  by  the  workmen  as  wages.  That 
)>eing  so,  as  regards  these  particular  sums,  which, 


though  deducted  by  the  employers  from  the 
wages  of  the  workmen,  have  never  been  paid  over 
to  anyone,  in  my  opinion  the  proof  must  prevail.  But 
we  do  not  in  any  way  encourage  the  idea  that  our 
decision  would  apply  (I  desire  to  guard  myself  in 
this  way,  and  I  understand  the  Lord  Chancellor 
intended  to  do  so)  to  any  deduction  made  from  the 
wages,  and  in  fact  applied  by  the  employers  by 
the  direction  of  the  workmen,  or  in  pursuance  of 
an  arrangement  made  with  them,  in  discharge  of 
a  debt  for  which  they  were  liable.  That  might 
possibly  amount  to  a  payment  in  cash,  not  to 
them,  but  to  their  agent  or  a  person  appointed  on 
their  behalf  to  receive  it.  If  again  there  had  been 
evidence  that  the  employers  had  made  themselves 
liable  to  the  doctor,  and  he  had  accepted  their 
liability,  and  had  consequently  no  claim  at  all 
a|;ainst  the  men,  the  case  might  have  stood  very 
differently.  But  I  cannot  find  any  evidence  of 
that. 

LiNDLEt,  L.J.— I  am  of  the  same  opinion.  It 
appears  to  me  that  the  sum  of  149/.  now  standiug- 
to  the  credit  of  the  doctor's  fund,  and  the  sum  of 
631.  now  standing  to  the  credit  of  the  reading- 
room  fund,  are  mere  paper  entries.  They  are 
sums  in  the  hands  of  the  employers  carried  to 
the  credit  of  these  accounts.  "They  have  not 
been  paid  to  anyone.  They  have  not  been  paid 
to  the  workmen ;  they  have  not  been  paid  to  the 
doctor,  or  to  the  treasurer  of  the  reading-room. 
Thev  have  not  been  jiaid  to  any  agent  of  the 
workmen,  but  they  are  still  in  the  hands  of  the 
employers.  Under  those  circumstances  it  seems 
to  me  that  sects.  3  and  4  of  the  Truck  Act  apply 
to  these  deductions.  Appeal  dismissed. 

Solicitors  for  the  trustee,  HoUams,  Son,  and 
Ccncard. 

Solicitors  for  the  workmen,  Marsland,  Hewitl, 
and  Co. 


Friday,  June  20. 
(Before  Baggallay,  Cotton,  and  Likdley,  L.JJ.) 

Ex  parte  Revell;  2?e  Tollemache  (No.  l).(a) 
Baiikruptcy — Evidence — AUegaiian  against  interest 
5i/  bankrupt  in  statejnent  of  affairs — Judgment— 
mqiiiry  as  to  consideration. 

An  admission  of  a  deht  in  the  statement  of  affairs 
of  a  hankrnpt  made  after  bankruptcy  proceed- 
ings hare  commenced,  is  not,  after  hts  death, 
evidence  of  the  debt  as  against  other  creditors. 

The  Court  of  Bankruptcy  has  jurisdiction  to 
inquire  into  {Ite  consideration  for  a  deht,  although 
judgment  in  respect  of  it  m«  been  recovered 
against  a  banJcrupt. 

In  1842  William  Lionel  Felix  Tollemache,  com- 
monly called  Lord  Hnntingtower,  was  adjudicated 
a  bankrupt  as  a  horse-dealer,  coach  proprietor, 
dealer,  and  chapman,  the  fiat  being  dated  the 
2nd  Sept.  1842.  He  had  only  attain«l  the  age  of 
twenty-one  years  on  the  4th  July  1841. 

In  Dec.  1841  he  left  the  country  to  avoid  his 
creditors,  but  shortly  returned  to  England,  and 
remained  in  hiding  till  June  1842,  when  he  vras 
arrested  and  sent  to  the  Queen's  Bench  Prison, 
where  he  remained  until  he  obtained  his  certifi- 
cate. 

In  the  meantime  many  judgments  were  ob- 

(o)  Baported  bf  Fbakk  EvAm,  Esq.,  BmifU^uJjn.     j 

Digitized  by  VjOOQIC 


Not.  22,  18M.] 

THE  LAW   TIMES. 

[Vol.  LI.,  N.S.— 377 

Ct.  or  App.] 

Ex^wrie  Revell;  Be  Tollemache  (Xo.  1). 

[Ct.  op  App. 

tained  agaiust  him,  none  of  the  actions  being 
defended,  and  one  of  these  judgments  was 
obtained  by  Henry  Phillips,  for  226-2L  10«. 
damages,  and  381.  la.  6d.  costs,  on  the  26th  Jan. 
1842. 

Several  creditors  proved  their  debts  imme- 
diately after  the  adjudication,  but  no  proof  was 
then  tendered  in  respect  of  the  judgment  debt  of 
H.  Phillips,  Mid  there  beini;  no  available  assets 
the  bankruptcy  proceedings  dropped. 

On  the  21st  Dec.  1872  the  bankrupt  died,  and 
his  father  (the  sixth  Earl  Dysart)  died  in 
1878,  whereupon  certain  shares  m  large  estates 
'Came  into  the  hands  of  the  assignees  in  the 
bankmptcy,  and  the  proceeds  of  sale  became 
jiTailable  as  assets  among  Lord  Huntingtower's 
creditors. 

A  nnmber  of  claims  trere  made  by  persons 
Alleging  themselTes  to  be  creditors,  and  m  Dec. 
1883  Isaac  Newton  Edwards,  as  the  sole  executor 
-of  Henry  Edwards,  deceased,  claimed  to  prove  for 
22502.  for  money  lent  by  H.  Edwards  to  Lord 
Huntingtower,  and  for  interest  thereon,  for  money 
paid  to  his  use,  and  for  horses  sold  and  delivered 
to  him. 

In  his  affidavit  of  proof  I.  N.  Edwards,  after 
stating  that  he  was  the  son  and  sole  executor  of 
H.  Edwards,  late  of  St.  Albans,  and  that  the 
latter  was  the  same  person  as  the  H.  Edwards 
referred  to  in  the  statement  of  affairs  of  the 
bankrupt  as  a  creditor  on  his  estate  for  15002., 
deposed  that  H.  Edwards  died  on  the  22nd  Dec. 
1874 ;  that  the  bankrupt  before  and  at  the  date 
of  a  promissory  note  for  22602.,  dated  on  or  about 
the  7th  Oct.  1841,  was  indebted  to  H.  Edwards 
in  the  sum  of  2250Z.  and  interest  thereon,  the 
particulars  of  the  indebtedness  being  set  forth  in 
an  account-book  in  his  father's  handwriting 
which  the  deponent  had  discovered  among  bis 
father's  papers ;  that  in  respect  of  this  indebted- 
ness the  bankrupt,  on  or  about  the  7th  Oct.  1841. 
gave  the  promissory  note  to  H.  Edwards ;  that 
the  defendant  had  discovered  that  one  H.  Phillips, 
who  for  many  years  acted  as  solicitor  to  his 
father,  brought  an  action  in  his  own  name  against 
the  bankrupt  on  the  promissory  note,  and  on  the 
26th  Jan.  1842  recovered  judgment  against  him 
for  22622.  10«.  debt  and  interest  and  382.  7«.  6(2. 
costs;  that  the  deponent  was  iufoi*med  and  be- 
lieved that  Phillips  lent  2002.  to  his  father  on 
the  promissory  note,  and  had  evefy  reason  to 
believe  that  the  advance  was  made  to  enable 
Phillips  to  sue  the  bankrupt  in  his  own  name, 
his  father  being  on  friendly  terms  with  the 
bankrupt,  and  that  Phillips  was  a  trustee  for 
his  father  of  the  judgment  and  the  proceeds 
thereof;  that  the  deponent  had  searcned  his 
father's  papers,  but  had  been  unable  to  tind  the 
promissory  note  or  any  reference  to  it  except  the 
«cconnt-book  and  a  letter  (which  was  produced) 
dated  the  8th  Dec.  1841  and  signed  by  H.  Phillips, 
"which  was  as  follows : 

I  heg  to  give  yon  notioe  tliat  the  pTomiiaoiT  not*  for 
22501.  drawn  I^  lord  Hnntiiiertower,  and  indoned  bv 
Inm  to  yonnell,  beosme  due  veatarday,  was  presented 
for  paTmeot,  and  diihononi«d,'  and,  luileii  the  nme  be 
immemataly  taken  up,  I  iball  inatitnte  proceedings  for 
ilie  ieooTei7  of  the  amoimt ; 

that  the  deponent  was  only  three  years  old  at 
the  time  of  tne  Iwnkruptoy,  but  that  he  had  often 
heard  the  subject  of  the  bankruptcy  talked  about 
during  his  father's  lifetime  in  the  family  circle, 


and  that  his  father  used  to  allude   to   the  loss 
sustained  by  this  bankruptcy. 

In  the  Raster  of  Judgments  in  the  Court  of 
Common  Pleas  for  1842  there  was  an  entry  of  a 

i'udgment  recovered  in  an  action  in  the  Court  of 
Sxchequer  on  the  26th  Jan  1842  by  Henry 
Phillips  against  Lord  Huntingtower  for  damages 
22622. 10<.,  and  costs  382.  78.  &d. 

Mr.  Hodding,  the  claimant's  solicitor,  deposed 
tliat  he  had  discovered  some  books  which  formerly 
belonged  to  and  were  kept  by  Phillips,  and  were 
in  the  possession  of  Mr.  Gibson,  the  administrator 
of  Phillips,  who  died  on  the  26th  March  1875, 
viz.,  a  cash-l)ook  of  Phillips,  which  contained 
entries  of  cash  transactions  in  1841,  1842,  and 
184:3,  and  a  letter  book  containing  copies  of 
letters  written  by  Phillips  to  his  clients  during 
the  same  years.  In  the  cash-lxK^k,  under  the 
date  of  the  6th  Dec.  1841  there  was  this  entry: 
"  Lent  Mr.  Edwards  on  bill  of  L.  H.  2002."  Under 
the  dates  of  the  11th  Dec.  1841,  and  3rd,  6th,  14th, 
and  18«-h  Jan.  1842,  there  were  in  one  book  copies 
of  letters  informing  H.  Edwards  of  the  progress 
of  the  proceedings  in  the  action  brought  by 
Phillips  against  Lord  Huntingtower  to  recover 
the  amount  of  the  promissory  note.  Under  the 
date  of  the  10th  Feb.  1842  there  was  in  the  same 
book  a  letter  purporting  to  be  written  by  Phillijis 
to  H.  Edwards,  as  follows : 

Tonnelf  v.  Lord  Hantinetower.— The  j  adgment  against 
Lord  Hnntingtower  has  been  completed,  and  nothing 
remains  to  be  dooe  bat  to  put  it  in  f oioe  whea  an  oppor- 
tonity  preeenta  itielf .  As  ^on  promised  to  retain  the  iiOOI. 
in  the  middle  of  Jannaiy  if  it  was  reqoired,  I  now  write 
to  MjT  that^  faavinf  a  large  anm  of  money  to  invest  on 
the  10th  of  this  month,  I  shall  be  obliged  by  your  remit- 
ting the  same  on  or  before  that  day, 

Gibson  deposed  that  he  had  caused  search  tolx; 
made  among  all  the  papers  in  his  possession  as 
administrator  of  Phillips,  but  was  unable  to  find 
the  promissory  note.  He  said  he  believed  the 
statements  referred  to  by  the  other  deponents  to 
be  true,  and  that  he  consented  to  the  money 
aUeged  to  be  due  from  Lord  Huntingtower's 
estate  being  paid  to  the  claimant,  to  whom  he 
believed  it  properly  belonged.  There  was  no  one 
living  who  was  competent  to  speak  to  the  facts 
from  his  own  knowledge. 

In  the  bankrupt's  statement  of  affairs  (verified 
by  his  oath,  but  ex  })atie,  and  without  cross- 
examination)  mention  was  made  of  a  debt  under 
the  name  of  Edwards,  as  follows : 

Edwards,  H.,  St.  Albans.  ISOOl.  Thia  ariaea  ont  of  a 
debt  inooned  daring  minority,  bnt  since  majoriij  I  have 

S'ven  bills.  The  amoont  I  have  reoeived  is  about  2001. 
ifore  majority,  and  500t.  einoe.  The  partionlan  of  the 
bills  I  oannot  give ;  soma  are  before  and  some  sine* 
majoritj. 

Mr.  Registrar  Pepys  allowed  the  proof  for 
23002. 17«.  6(2.,  and  from  this  decision  the  official 
assignee  and  the  creditors'  assignees  appealed. 

TVinslow,  Q.C.  and  Yate  Ijee  for  the  appellants. 
— The  judgment  is  the  only  evidence  in  support 
of  the  pr<x)f,  and  the  court  can  go  behind  the 
judgment  and  require  the  debt  to  be  proved : 

Ex  parte  Brvant,  1  V.  &  B.  211 ; 

Ex  parte  MaherUy ;  fie  Young,  2  Mont.  &  Ayr.  23 : 

£x  parte  Kibble ;  fie  Onflow,  32  L.  T.  Bep.  N.  S.  138; 

L.  Bep.  10  Ch.  App.  373 : 
Er  parte  Marston ;  He  Ridsdale,  3  II.  <&  A.  414. 

[B.4G(s.\LL.iY,  L.J.  referred  to  Ex  parte  Banner; 
Be  Bhjthe,  44  L.  T.  Rep.  N.  S.  908;    17  Ch.  Div. 
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,  Bigham,  Q.C.  and  Hwbert  Bied  for  the  claimant. 
—The  judgment  is  prima,  facie  evidence  of  the 
debt,  and  the  onus  is  on  the  person  who  seeks  to 
impeach  it : 

Bxparte  Bryant  (ubi  *up.) ; 

Ea  parte  Mvdie;  ii«  James,  3  If .  B.  &  De  Q.  66 ; 

£a  parte  RiUo;  Be  Ritm,  48  L.  T.  Bep.  N.  S.  S76; 
22  Ch.  Diy.  529. 
In  Ex  parte  Banner  there  had  evidently  been  a 
fraud.  Delay  is  all  that  can  be  nrged  against  this 
claimant,  but  that  was  occasioned  by  there  being 
antU  lately  no  assets  for  distribution.  The  claim 
ought  at  any  rate  to  be  admitted  to  the  extent 
admitted  by  the  bankrupt  in  his  statement  of 
aSairs.  This  statement  is  admissible  in  evidence 
inasmuch  as  it  was  made  by  the  bankrupt  in 
discharge  of  his  duty,  and  he  is  now  dead.  It  is 
a  statement  against  the  interest  of  the  bankrupt : 

Price  T.  Earl  of  Torrington,  Salk.  285;  1  Sm.  L.  C, 
8fh  edit.  344. 

Baggallay,  L.J.  (after  stating  the  facts  and  the 
evidence  in  support  of  the  claim)  continued: — 
The  first  observation  which  naturally  occurs  to 
one  is,  Why  was  not  this  proof  tendered  forty- 
two  years  ago  ?  It  is  said  that  the  value  of  the 
bankrupt's  assets  was  then  so  small,  and  the 
amount  of  his  debts  so  large,  that  it  was  not 
worth  while  to  incur  the  expense  of  establishing 
the  claim  to  prove  at  that  time,  but  that  such 
proceedings  would  have  been  throwing  away  good 
money  after  bad.  The  creditor  chose  to  act  upon 
that  view  of  the  case,  and  now,  forty-two  years 
afterwards,  his  legal  personal  representative 
comes  forward  tO  nmke  this  claim,  which  is  sup- 
ported to  a  great  extent  by  evidence  of  the  infor- 
mation and  belief  of  the  creditor's  son,  who  was 
only  three  years  old  at  the  time  of  the  bankruptcy. 
Having  regard  to  the  authorities,  I  think  a  case 
has  been  shown  for  inquiring  into  the  considera- 
tion for  the  judgment  debt.  It  is  nnnccnssary  to 
deal  with  the  proposition  of  Mr.  "Winslow  that  in 
every  case  the  Court  of  Bankruptcy  is  entitled  to 
inquire  into  the  consideration  for  a  judgment 
debt.  The  rule  is  very  plainly  stated  by  James, 
L.  J.  in  Ex  parte  Kibble.  He  says :  "  It  is  the 
settled  rule  of  the  Court  of  Bankruptcy,  on 
which  we  have  always  acted,  that  the  Court  of 
Bankruptcy  can  inquire  into  the  consideration  for 
a  judgment  debt.  There  are  obviously  strong 
reasons  for  this,  because  the  object  of  the  bank- 
ruptcy laws  is  to  procure  the  distribution  of  a 
debtor's  goods  among  his  just  creditors.  If  a 
judgment  were  conclusive,  a  man  might  allow 
any  number  of  judgments  to  be  obtained  by 
default  against  him  by  his  friends  or  relatives 
without  any  debt  being  due  on  them  at  all ;  it  is 
therefore  necessary  that  the  consideration  of  the 
judgment  should  be  liable  to  investigation."  As 
at  present  advised  I  do  not  wish  to  decide  that, 
as  a  rule,  the  court  should  inquire  into  the  con- 
sideration for  a  judgment  debt.  Unless  something 
is  shown  to  justify  such  an  inquiry,  I  am  disposed 
to  think  that^jrinitt  facie,  a  judgment  ought  to  be 
considered  as  binding.  But  if  a  proper  case  is 
made  I  think  the  court  ought  to  direct  an  inquiry 
into  the  consideration  for  a  judgment  debt.  The 
judgment  of  James,  L.J.  in  E.>'riarte  Kibble  appears 
to  me  to  Ixj  consistent  with  all  the  previous  cases. 
I  think  that,  if  this  proof  had  been  tendered  at 
the  commencement  of  the  bankruptcy  proceed- 
ings, it  would  hare  been  within  the  power  of  the 
commissioner,  and  it  would  have  been  bis  duty,  to 


direct  an  inquiry  into  the  consideration  for  the 
judgment  debt.  But  no  such  investigation  took 
place,  because  the  creditor  did  not  then  think  ife 
worth  his  while  to  prove.  The  time  has  gone  by, 
and  I  do  not  think  any  further  evidence  conid 
now  be  obtedned.  In  my  opinion,  upon  the 
evidence  as  it  stands,  the  proof  ought  not  to  be 
admitted. 

Cotton,  L.J. — I  am  of  the  same  opinion.  The 
proof  is  founded  simply  on  the  judgment,  for 
there  is  no  evidence  of  any  indebtedness  by  the- 
bankmpt  independently  of  the  judgment.  What 
is  the  law  on  the  point  P  In  bankruptcy  a  judg- 
ment certainly  stands  in  a  different  position  from 
that  in  which  it  previously  stood  as  against  the 
debtor  himself,  because  the  rights  of  the  other- 
creditors  of  the  bankrupt  have  supervened. 
Where  a  person  is  sui  jwns,  a  judgment  againsb 
him  is  very  strong  pr^jna,  facie  evidence  againsb 
him  of  the  existence  of  a  debt ;  if  he  disputes  it,, 
he  must  satisfy  the  court  that  there  is  some 
reason  which  requires  that  the  judgment  should 
be  set  aside.  It  has  been  contended  that  in 
bankruptcy  a  judgment  ought  to  be  entirely  dis- 
re^rded,  but  it  is  xmnecessary  to  decide  the 
pomt  now.  I  will  deal  with  the  ease  on  the  foot- 
ing that  the  judgment  cannot  be  disregarded,  but 
that  there  may  be  other  facts  which  entitle  the 
court  to  go  behind  it.  What  are  the  facts  P  The 
judgment  was  obtained  by  Phillips  in  1842,  but 
he  made  no  attempt  to  prove  in  the  bankruptcy. 
The  present  claimant  says  that  his  father,  having 
obtained  this  promissory  note  for  2250i.  from  the 
bankrupt,  handed  it  over  to  Phillips,  who  paid 
200/.  for  it,  and  that  he  held  the  note  as  a  mere 
trustee  for  Edwards.  It  is  impossible  to  shut 
one's  eyes  to  this,  that  the  payment  of  2002.  was 
not  a  real  transaction,  and  that  it  was  made  to- 
enable  Phillips  to  say  that  he  was  holding  the 
note  for  value.  It  shows  that,  for  some  reason 
or  other,  Edwards  was  unwilling  himself  to  sue 
the  bankrupt  upon  the  note.  In  my  opinion,  i£ 
the  proof  had  been  put  forward  at  the  commence- 
ment of  the  bankruptcy,  it  would  have  been  the 
duty  of  the  court  to  make  inquiry  into  the  con- 
sideration for  the  judgment  debt,  and  we  ongU 
not  to  deal  with  the  matter  on  any  other  footing 
now.  We  ought  not  to  put  Edwards  or  his 
estate  in  any  better  position,  because  he  has 
allowed  the  time  to  go  by  until  those  persons 
who  could  have  told  us  the  real  facts  of  the  case 
are  dead.  It  is  said  that  the  proof  ought  to  be 
admitted  for  the  15001.  which  is  mentioned  in  the 
bankrupt's  statement  of  affairs.  I  am  of  opinion 
that  that  statement,  being  made  after  the  bank- 
ruptcy, is  not  such  an  admission  against  the 
interest  of  the  bankrupt  as  is  admissible  evidence 
against  his  creditors. 

LiSDLEY,  L.J. — I  am  of  the  same  opinion.  It 
is  rather  a  startling  thing  to  be  asked  to  admit  a 
proof  of  a  debt  forty-two  years  after  the  com- 
mencement of  the  bankruptcy,  no  one  having 
heard  anything  of  it  until  now.  It  is  true  the 
Statute  of  Limitations  has  not  run ;  but,  if  we 
carry  ourselves  back  to  the  year  1842,  could  the 
court  then  have  allowed  Edwards,  the  father,  to 
make  this  proof  without  any  investigation  into 
his  claim  P  I  think  not.  Looking  at  the  circum- 
stances, which  throw  a  great  deal  of  suspicion  on. 
the  defendant,  it  would  not  then  have  been  just 
to  the  other  creditors  to  allow  ythe  proof  until 
Digitized  by  Vjt 
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^fter  m-vestigstlon,  and  I  think  it  would  not  be 
■anj  more  joEt  now. 

Appeal  allotoed,  and  leave  to  appeal  to  House 
of  Lord*  refused. 
Solicitors  for  the  appellants,  StiU  and  Son. 
Solicitor  for  the  claimant,  M.  T.  Hodding. 


Friday,  July  4. 

(Before  Baggallat,  Cotton,  and  Liksixt,  L.JJ.) 

Emparte  Bevell  ;  Me  Tollemachb  (No.  2).  (a) 

Samimptcy—Judgment  obtained  after  act  of  hanh' 
^vptey  amvmiUed — Belay  inpromng  on  judgment 
— OfHM  of  proof  a«  to  'notice — Bankruptcy  Act 
1849a2#-13  Vict.  e.  106),  s.  165. 

T.  vjot  adjudicated  a  bankrupt  in  1842.  Ajudg- 
maiU  viae  entered  against  him  a  few  days  after  he 
had  completed  the  act  of  bankruptcy  on  which  he 
v!cu  adjudicated,  by  lying  in  prison  for  twenty- 
one  days.  There  being  no  available  assets  at  the 
tone,  the  bankruptcy  proceedings  were  dropped 
for  over  twenty  years,  at  the  expiration  of  which 
time,  sonte  assets  having  become  available  for  dis- 
tribution among  the  creditors,  a  proof  was 
brought  in  for  the  amount  of  the  judgment  debt. 

Seld,  mat  the  onus  of  proving  that  wlien  the  judg- 
ment was  obtained  the  creditor  had  no  notice  of 
the^  act  of  bankruptaj  lay  on  the  claimants,  and 
thai,  on  their  failure  to  sustain  tlis  burden,  the 
proof  must  be  disallowed. 

'TThb  Honoorable  W.  L.  P.  Tollemache,  commonly 
-called  Lord  Euntingtower,  waa  adjudicated  a 
liankrnpt  in  1842,  the  fiat  being  issued  on  the  2nd 
Sept.  1842.  The  particular  act  of  bankruptcy  on 
which  the  adjudication  was  founded  was  that  he 
liad  lain  in  pi'ison  for  debt  for  more  than  twenty- 
one  days.  He  waa  arrested  for  debt  on  the  12th 
.July  1842,  and  lodged  in  the  Queen's  Bench 
Prison,  where  he  remained  till  the  2nd  Sept.  1842. 
Judgment  was  recovered  against  him  on  the  dth 
Aug.  1842  in  an  action  brought  by  E.  S.  Bassill. 
The  assets  being  very  small,  only  a  few  creditors, 
sot  including  Bassill,  proved  their  debts,  but 
shortly  before  the  date  of  this  report  large  assets 
l>ecaine  distributable  among  the  creditors. 

K.  S.  Bassill  died  in  18&,  and  his  representa- 
tives claimed  to  prove  for  15161.  8«.  3c2.,  the 
amount  of  the  judgment  debt  and  interest. 

The  bankrupt  died  on  the  21st  Dec.  1872. 

The  bankruptcy  proceedings  had  been  carried 
<m  under  the  Bankruptcy  Act  1869. 

The  only  evidence  was  the  judgment  itself,  and 
there  was  no  evidence  to  show  whether  Bassill 
had  notice  before  the  judgment  of  the  act  of 
bankruptcy,  which  was  complete  a  few  days  before 
the  judgment. 

Mr.  Registrar  Pepys  admitted  the  proof  on  the 
6th  Feb.  1884. 

The  assignees  appealed. 

Winslow,  Q.C.  and  Yate  Lee  for  the  appellants. 
—The  judgment  is  the  only  evidence  of  the  debt ; 
it  waa  obtained  a  few  days  after  thn  act  of  bank- 
ruptcy had  been  completed,  and  the  onus  of  prov- 
ing that  judgment  was  obtained  without  notice  of 
the  art  of  bankruptcy  lies  on  the  claimants. 
They  cited 

Sx  parte  Tale  -.  Re  Bannister,  45  L.  T.  Bop.  N.  S. 
200 ;  18  Ch.  Div.  187  ; 

(a)  Bepoited  by  F&uiK  SVANS,  Eaq.,  BtniaMr-M-Lav. 


Ex  parte  SehiMe  ;  Be  MatanU,  30  L.  T.  Bep.  N.  S. 
478 :  L.  Bep.  9  Ch.  App.  409 ; 

BMdkmptoj  Act  1868,  i.  95 ; 

Buikniptor  Aot  1849,  b.  165  ; 

6  Geo.  4,  o.  16,  a.  47. 
Herbert  Heed  for  the  claimants. — There  is 
nothing  to  cast  suspicion  on  the  judgment.  It  is 
impossible,  after  a  lapse  of  time,  to  show  that 
creditors  had  not  notice  of  an  act  of  bankruptcy. 
Under  46  Geo.  3,  c.  135,  s.  2,  it  was  decided  that 
the  onus  of  proving  notice  of  an  act  of  bankruptcy 
lay  on  the  person  alleging  it : 

Sot>inson  ▼.  Tale,  2  B.  &  C.  768. 

The  decision  in  Ejb  parte  Schulte  does  not  apply 
to  a  creditor  seeking  to  prove  in  a  bankruptcy. 
Assuming  there  was  notice,  there  is  no  merger  of 
the  prior  debt : 

Ex  parte  Lloyd  ;  Ri  Lloyd,  1  Bose,  4. 
Consideration  may  be  presumed  from  the  fact  of 
judgment  having  been  obtained. 

Bagoallay,  L.J.  (after  stating  the  facts  aod 
referring  to  sect.  165  of  the  Bankruptcy  Act  of 
1849)  continued : — ^That  section  was  in  substance 
a  repetition  of  sect.  47  of  the  Act  6  Greo.  4,  c.  16, 
which  again  was  a  repetition  of  sect.  2  of  the  Act 
46  Geo.  3,  c.  135.  Assuming,  therefore,  everything 
else  in  &tvour  of  the  right  of  the  clainuuits  to 
po-ove,  the  question  is  whether  Bassill  had,  at  the 
time  when  ho  obtained  bis  judgment,  notice  of 
the  prior  act  of  bankruptcy  on  wnich  the  adjudi- 
cation was  founded.  I  am  clearly  of  opinion  that, 
in  a  case  like  this,  where  a  person  is  claiming  the 
benefit  of  the  protection  given  by  the  Aot,  the 
onus  is  on  him  to  show  that  he  hsid  no  notice  of 
the  prior  act  of  bankruptcy.  Ex  parte  Schulte  is 
a  direct  authority  that,  under  the  corresponding 
section  (sect.  95)  of  the  Bankruptcy  Act  1869,  the 
onus  was  on  an  execution  creditor  to  prove  that 
he  had  no  notice  of  a  prior  aot  of  bankruptcy, 
and  I  think  the  principle  of  that  decision  equally 
applies  to  the  present  case.  No  doubb  there  is 
great  difSculty,  after  so  many  years,  in  proving 
this  absence  of  notice,  but  that  difficulty  arises 
from  the  creditor's  abstaining  from  taking  st«>8 
to  establish  the  claim.  No  blame  attaches  to  the 
original  creditor  for  not  coming  forward  to  prove  ■ 
in  the  first  instance ;  it  was  not  worth  his  while  to 
throw  good  money  after  bad.  But  if  he  had 
attempted  to  establish  this  claim,  he  would  have 
been  bound  to  prove  that  he  had  no  notice  of  the 
act  of  bankruptcv  committed  prior  to  the  date  of 
his  judgment.  The  proof  must  be  rejected,  and 
the  appeal  allowed. 

Cotton,  L.J. — I  am  of  the  same  opinion.  The 
act  of  bankruptcy  upon  which  adjudication  was 
made  was  complete  ou  the  2nd  Aug.  1842.  The- 
proof  is  on  a  judgment,  but  we  do  not  know 
whether  it  was  founded  on  tort  or  on  contract.  I 
agree  with  Baggallay,  L.J.  that  as  the  respondents 
are  coming  forward  to  prove  under  the  provisions 
of  an  enabling  section,  it  is  for  them  to  bring 
themselves  within  the  protection  or  benefit  con- 
ferred by  the  section.  On  the  very  terms  of  the 
section  I  am  of  opinion  that  the  person  who 
claims  the  benefit  of  it  must  assume  the  burden 
of  proving  the  facts  which  entitle  him  to  it.  At 
any  rate  he  must  give  some  prima  facie  evidence 
of  them.  This  view  is  supported  by  Ej;  parte 
Schalie,  which  was  decided  under  the  Bankruptcy 
Act  1869.  It  is  said  that  case  is  distinguish- 
able from  the  present  because  there  the  claim  was 
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to  property  which  would  otherwise  have  Tested 
in  the  trustee  bj  reason  of  the  relation  back  of 
his  title  to  the  act  of  bankruptcy.  I  am  of  opinion 
that  there  is  no  real  distinction  between  the  two 
cases.  Here  the  alleged  creditors  are  seeking  to 
prore  in  competition  with  the  other  creditors. 
The  trustPe  claims  the  assets  for  the  purpose  of 
distribution  among  the  creditors,  and  the  respon- 
dents are  seeking  to  lessen  the  dividend  payable 
to  the  other  creditors.  Why  should  the  re- 
spondents not  have  thrown  upon  them  the  same 
onus  as  is  thrown  on  an  execution  creditor  who 
is  seeking  to  diminish  the  assets  available  for 
distribution  among  the  creditors  ?  In  my  opinion 
there  is  no  distinction  between  the  two  cases,  but 
I  rest  my  decision  on  the  construction  of  sect.  165 
of  the  Bankruptcy  Act  of  1849.  It  is  urged  that 
there  must  have  been  something  to  support  the 
judgment  which  is  prima,  facie  evidence,  there- 
fore, of  a  debt ;  but  tnere  is  nothing  to  show  that 
\^  was  obtained  in  respect  of  a  debt  at  all. 

LwDLET,  L.J. — I  am  of  the  same  opinion.  The 
claimants  say  they  are  entitled  to  prove  this 
debt,  although  judgment  was  obtained  after  an 
act  of  bankruptcy  had  been  committed.  In  order 
to  avail  themselves  of  this  exceptional  privilege 
the  respondents  must  comply  with  the  statutory 
requirement,  i.e.,  they  must  prove  that  the  judg- 
ment creditor  had  at  the  date  of  the  judgment 
no  notice  of  the  prior  act  of  bankruptcy.    This 

they  cannot  do.  .        i    n      j 

•'  Appeal  aUowed. 

Solicitors  for  appellants,  Still  and  Son. 
Solicitors  for   claimants,   Russell,    Iliffe,   and 
Cardale. 


Tuesday,  Jnly  15. 
(Before  Baggallat,  Cotton,  and  Likblet,  L.JJ.) 

Re  IIabch  ;  Maxder  v.  Harris,  (a) 
WiUr— Husband  and  wife — Gift  to  Jmsband  and 
wife  and  a  third  person  —  Oifl  divisible  in 
moieties  —  Joint  teHa7iey  —  Separate  estate  — 
Married  Women's  Property  Act  1882  ^45  *  46 
Vict:  e.  75),  M.  1,  5. 

A  testatrix,  who  died  in  AprU  1883,  by  her  will, 
dated  the  8th  Dee.  1880,  gave  aU  her  property, 
both  real  and  persona  I,  unto  M.  and  J.  H. ,  Esq.,  and 
E.,  his  wife,  to  and  for  their  oum  use  and  oenefit 
<»hsohttely,  and  appointed  the  same  persons 
executors  of  her  will. 

The  Married  Women's  Propertif  Act  1882  come  into 
operation  on  the  1st  Jan.  1883. 

Held,  that  tlie  rule  by  which,  prim-  to  the  passing  of 
the  Act,  M.  would,  under  such  a  gift,  have  taken 
one  moiety,  and  Mr.  and  Mrs.  H.  the  other  moiety, 
was  a  rule  of  construction,  and  not  a  rule  of  law  ; 
that  there  was  nothing  in  the  Act  requiring  the 
court  to  construe  a  jcill  made  before  the  Act  cam^ 
into  operation  othericise  than  such  a  will  would 
have  been  construed  if  the  Act  had  not  been 
passed;  and,  therefore,  that  M.  was  entitled  to 
one  moiety,  and  Mr.  and  Mrs.  H.  to  the  other 
moiety. 

But  held,  tJuif  the  effect  of  the  Act  was,  that  the 
moiety  of  Mr.  and  Mrs.  H.  belonged  to  them  as 
joint  tenants  just  as  if  she  were  unmarried,  he 
taking  in  his  own  right,  and  she  for  her  separate 
use. 

(a)  Beported  by  Fbank  Evaks,  £»}.,  Btrrister-M-I«w. 


Qtioere,  whether  the  effect  would  not  Jiave  been  the 

same  if  the  making  of  tlie  irill  and  the  death  of  the 

testatrix  had  both  taken  place  after  tlie  1st  Jan. 

1883. 

The  decision  of  Chitty,  J.  (49  L.  T.  Rep.  N.  8. 168; 

24  Ch.  JHv.  222)  reversed. 
FAKsr  Elizabeth  March,  widow,  by  a  holograph 
will,  dated  the  8th  Dec.  1880,  after  directing  the 
payment  of  her  debts  and  funeral  and  testa- 
mentary expenses,  gave,  devised,  and  bequeathed 
all  her  household  furniture,  linen,  wearing  apparel,, 
books,  plate,  moneys,  stocks,  and  securities,  and  all 
and  every  other  her  estate  and  effects,  whatsoever 
and  wheresoever,  both  real  and  personal,  whether 
in  possession,  reversion,  remainder,  or  expectancy, 
"unto  my  residual  legatee  (sic)  Charles  James 
Mander,  Esq.,  No.  9,  New-square,  Lincoln's-inn, 
London,  and  James  Harris,  ifs^.,  and  Eliza  Maria 
his  wife,  of  Knowle  Green,  Stames,  Middlesex,  to 
and  for  their  own  use  afad  benefit  absolutely,  and  I 
nominate,  constitute,  and  appoint  Charles  James 
Mander,  Esq.,  9,  New-square,  Lincoln's-inn,  Lon- 
don, and  James  Harris,  Esq.,  and  Eliza  Maria 
Harris  his  wife,  of  Knowle  Green,  Staines,  Middle- 
sex, to  be  executors  of  this  my  last  will." 

The  testatrix  died  on  the  26th  April  1883,  pos- 
sessed of  personal  estate  only. 
Mr.  and  Mrs.  Harris  were  married  in  1864. 
The  present  action  was  brought  by  Mander, 
against  Mr.  and  Mrs.  Harris  for  a  declaration 
that,  according  to  the  true  construction  of  the 
will,  the  estate  of  the  testatrix  was  divisible  into 
moieties,  and  that  the  plaintiff  was  entitled  to  one 
of  such  moieties. 

The  question  was  raised,  on  demurrer  to  the 
statement  of  claim,  whether  the  property  was 
divisible  in  moieties,  Mr.  and  Mrs.  Harris  takin^^ 
one  moiety,  and  the  other  legatee,  the  plaintiff 
Charles  James  Mander,  the  other  moiety,  or- 
whether,  having  regard  to  sect.  1  of  the  Married 
Women's  Property  Act  1882,  Mrs.  Harris  was 
entitled  to  a  separate  share,  the  property  being' 
divisible  in  thirds,  and  each  legatee  taking  one- 
third. 

On  the  18th  June  1883,  Chitty,  J.  held  that  the 
property  was  divisible  in  thirds,  each  l^atee 
takug  one-third,  and  that  the  share  of  Mie. 
Harris  belonged  to  her  for  her  separate  use :  (4^ 
L.  T.  Kep.  N.  S.  168;  24  Ch.  Div.  222.) 
Mander  appealed. 

Rigby,  Q.C.  and  R.  F.  Norton  for  the  appellant. 
No  new  capacity  of  acouiring  property  is  g^ven  to 
a  married  woman  by  tne  Marriea  Women's  Pro- 
perty Act  1882 ;  she  could  always  acquire  pro- 
perty. All  the  Act  does  is  to  affect  the  property 
after  it  has  been  acquired.  Under  the  law  as  it 
stood  before  the  Act  Mr.  Mander  would  have 
taken  one  moiety,  and  Mr.  and  Mrs.  Harris  the 
other  moiety : 

Brtcler  v.  Wkatley,  1  Yam.  283 ; 

Warrington  y .  Warrington,  2  Han,  54 ; 

Se  Wylde,  2  De  0.  M.  &  O.  724 ; 

Dia»  y.  De  Livtra,  42  L.  T.  Bap.  K.  S.  267 ;  S  App. 

C»».123; 
Attomm-Oeneral  v.  Bacchut,  9  Priee,  30 :  11  Fiioe, 
547 ;  Co.  Litt.  lS7a  and  187b. 

There  is  no  hardship  in  applying  the  old  law,  for, 
even  under  that  law,  the  property  might  be  made 
divisible  by  using  express  words.  The  old  rule 
arose,  not  from  necessity,  but  from  applying  the 
subtle  metaphysical  doctrine  that  eacn  of  them, 
the  husband  and  wife,  had  the  wholi  ^ 
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scholastic  reaaoning  vas,  that  if  the  hnsband  and 
wife  had  two-thir£  given  to  them,  as  each  had 
the  whole  estate  in  each  third,  they  had  together 
fonr-thirds.  The  Married  Women's  Property 
Act  was  not  intended  to  alter  the  rights  of  third 
parties.  It  only  affects  the  rights  of  hnsband 
and  wife  inter  se.  Moreover,  this  is  a  rule  of 
canstruction,  not  a  rule  of  law,  and  the  Act  does 
not  affect  mles  of  construction.  The  will  on^ht 
to  be  construed  according  to  the  law  existing 
when  it  was  made : 

/oMt  T.  OgU,  28  L.  T.  B«p.  N.  S.  245 ;  L.  Bep.  8  Ch. 
App.  192. 

That  case  is  not  in  conflict  with  Hatluck  v.  Pedley 
(L.  Rep.  19  Bq.  271)  : 

ConttabU  y.  ComtabU,  40  L.  T.  Bep.  N.  S.  516;  11 
Ch.  I»T.  681. 

Maenaghten,  Q.C.,  and  Bardiwell  for  Mr.  and 
Mrs.  Harris. — ^What  is '  the  difference  between  a 
role  of  law  and  a  rule  of  .onstruction  ?  Which- 
ever the  old  rule  was,  it  is  altered  by  the  Act. 
llie  old  rule  was  founded  on  husband  and  wife 
being  only  one  person  in  the  eye  of  the  law.  It 
was  origfinally  laid  down  with  regard  to  real 
estate,  and  for  the  sake  of  convenience  was  applied 
to  personalty  as  well.  Husband  and  wife  are  now 
for  most  purposes  two  persons.  It  is  said  the 
Act  ought  not  to  interfere  with  the  rights  of 
third  persons,  but  what  would  have  been  the 
effect  if  the  marriage  had  been  dissolved  by  a 
competent  court  before  the  testatrix  died  P  It  is 
admitted  that  whatever  the  wife  takes  is  for  her 
separate  use,  and  this  does  away  with  the  reason 
for  holding  that  the  husband  and  wife  are  tenants 
by  entireties. 

Righy,  in  reply. — The  rule  in  Shelley's  eate 
(1  C!o.  93  b.)  is  a  rule  of  law,  not  a  rule  of  con- 
stmction,  for  the  testator  cannot  _  alter  it  by  say- 
ing; that  it  shall  not  apply.  In  Diae  v.  De  Livera 
the  will  was  not  an  English  instrument. 

Cur.  adv.  vuJt.  . 

Jviy  15. — LiXDLEY,  L.J. — ^The  will  in  this  case 
was  executed  in  1880,  and  came  into  operation  in 
April  1^3.  In  the  interval  the  Married  Women's 
Property  Act  was  passed,  and  we  have  to  consider 
the  effect,  if  any,  of  that  Act  upon  this  will.  By  the 
will  the  testatrix  bequeatned  her  residuary 
personal  estate  to  Mander,  and  Harris  and  Eliza 
bis  wife,  to  and  for  their  own  use  and  benefit 
absolutely,  and  she  appointed  them  executors  of 
her  will.  If  this  will  had  come  into  operation 
before  the  1st  Jan.  1883  the  testatrix's  residuary 
personal  estate  would  have  been  divisible  into 
moieties.  Mander  would  have  taken  one-half, 
and  Harris  and  his  wife  would  have  taken  the 
other  half  as  one  person.  This  we  think  clear 
upon  the  authorities,  and  was  in  fact  hardly  dis- 
puted. But  it  was  contended  that  the  Married 
Women's  Property  Act  had  the  effect  of  altering 
the  law  in  this  respect,  and  of  giving  to  the  resi- 
duary legatees  one-third  share  each.  This,  more- 
over, was  the  view  taken  by  the  learned  judge  in 
the  court  below.  Chitty,  J.  examined  at  consider- 
able length  the  effect  which  the  Married  Women's 
Property  Act  would  have  had  upon  this  will  if  it 
had  been  made  after  that  Act  came  into  operation, 
and  he  came  to  the  conclusion  that  if  the  will  had 
been  so  made  the  residuary  legatees  would  have 
taken  in  thirds.  It  is  not  necessary  for  us  to 
decide  this  point,  and  we  express  no  opinion  upon 


it.  We  have  to  deal  with  a  will  made  before  the 
statute  in  question  came  into  operation,  and  we 
confine  our  observations  to  wills  so  made.  Kow, 
in  applying  the  Married  Women's  Property  Act 
to  wills  made  before  the  Act  was  passed,  care 
must  be  taken  not  to  make  it  operate  retro- 
spectively further  than  is  unavoidable.  There 
is  no  section  in  the  Act,  unless  it  be  sect.  5, 
which  requires  us  to  construe  a  wiU  made  before 
the  Act  came  into  operation  otherwise  than  such 
will  would  have  been  construed  if  the  Act  had 
not  passed.  Sect.  5  of  the  Act  does  not  require 
this  to  be  done.  It  does  not  require  it  in  terms, 
nor  does  it  by  necessary  implication.  Sect.  5 
provides  for  women  married  before  the  com- 
mencement of  the  Act,  and  by  force  of  that 
section  Mrs.  Harris  is  entitled  to  have  and  to 
hold  and  to  dispose  of  in  manner  previously 
mentioned  in  the  Act — ^I'.e.,  by  deed  or  will — aa 
her  separate  property,  whatever  accrued  to  her 
under  the  will  in  question.  What  then  did  she 
acquire  under  the  willP  That  depends  upon 
the  proper  construction  of  the  will;  and  for 
purposes  of  construction  those  rules  which 
prevailed  when  the  will  was  made,  and  with 
reference  to  which  wills  may  be  fairly  presumed 
to  have  been  framed,  must  be  observed.  The 
reasoning  of  the  Lord  Chancellor  in  Jone* 
V.  OyU  upon  this  point  appears  to  us  un- 
answerable, and  we  do  not  regard  the  case 
of  JBathtcie  v.  Pedleu  as  really  inconsistent 
with  this  view.  In  tnat  verr  case  the  Master 
of  the  Rolls  said :  "  The  Act  does  not  affect  the 
meaningof  t}ie  will,  it  only  alters  its  legal  opera- 
tion." The  construction  is  not  altered,  though 
the  legal  effect  may  be  different  as  was  pointed 
out  by  Fry,  L.J,  in  Conetable  v.  Contialle.  In  this 
case,  and  as  regards  the  share  given  to  Mr. 
Mander,  we  are  unable  to  distinguish  the  con- 
struction of  the  will  from  its  legal  effect.  The 
testatrix  by  her  will,  construed  as  it  would  have 
been  when  she  made  it,  gave  Mr.  Mander  one-half 
of  her  residuary  estate.  We  can  find  nothing  in 
the  statute  to  alter  this  construction,  or  to 
diminish  the  share  given  to  him.  Neither  does  it 
enlarge  or  diminish  the  share  given  to  Mr.  and 
Mrs.  Harris.  But  the  statute  has  a  very  impor- 
tant effect  on  her  interest  in  that  share.  The 
moiety  given  to  her  and  her  husband  is  in  effect 
given  to  her  and  him  as  joint  tenants  as  if  she 
were  unmarried.  Practically,  therefore,  Mander 
will  take  half,  Mr.  Harris  will  take  a  quarter,  and 
Mrs.  Harris  will  take  a  quarter  for  her  separate 
use.  This  appears  to  us  to  be  the  necessary 
consequence  of  sect.  5,  but  we  cannot  construe 
that  section  as  having  any  other  operation  on  this 
will.  In  this  respect  we  think  the  decision  of  the 
court  below  erroneous.  The  order  appsaled  from 
ought,  therefore  to  be  discharged,  ana,  in  lieu  of 
it,  the  order  should  be  that  the  court,  being  of 
opinion  that  the  three  residuary  legatees  are 
entitled  to  the  residuary  estate  as  joint  tenants, 
and  that  Mander  is  entitled  to  half,  and  that  Mr. 
and  Mrs.  Harris  are  entitled  to  the  other  half — he 
in  his  own  right,  and  she  for  her  separate  use- 
overrule  the  demurrer. 

Cotton,  L.J. — I  am  of  the  same  opinion  at 
regards  the  result,  and  I  only  add  anything  to 
what  has  been  said  by  Lindley,  L.J.,  because  I 
wish  to  state  the  rule  more  fully  than  it  is 
expressed  in  the  judonnent  delivered  by  him. 
The  old  rule,  that  a  gift  to  A.  and~B^ndX!lhis 
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wife  gave  one  moiety  to  A.  and  another  moiety 
to  B.  and  C,  is  a  rule  of  constmction,  and  not  a 
mie  of  law  operating  on  the  constrnction  of  a 
wilL  I  admit  that,  althooxrh  it  is  a  rale  of  con- 
Btrnction,  it  was  laid  down  naving  regard  to  the 
state  of  the  law  at  the  time.  But  that  it  is  a 
role  of  constmction  is  shown  by  the  fact  that 
▼ery  slight  expressions  of  opinion  to  the  contrary 
have  lea  the  court  to  depart  from  the  rule.  I  say 
this  because  the  view  tnat  this  is  a  rule  of  con- 
Btruction  was  to  some  extent  lost  sight  of  during 
the  argument,  and  also  in  the  judgment  of  Chitty, 
J.  If  ever  the  case  arises,  it  will  no  doubt  be 
very  important  to  remember  this  when  the  will 
has  b^en  made  since  the  passing  of  the  Married 
Women's  Property  Act  1882.  I  only  say  this 
that  it  may  not  be  supposed  that  we  have  decided 
that  question,  but  that  the  question  may  be  left 
open  when  that  case  arises.  In  my  opinion,  the 
Act  was  not  intended  to  alter  any  rights  except 
those  of  husband  and  wife  inter  «e.  What  the  effect 
will  be  when  words  similar  to  these  occnr  in  a 
will  made  after  the  coming  into  operation  of  the 
Act  I  do  not  say. 

Baggallav,  L.J. — The  judgment  of  Lindley, 
L.  J.  entirely  expresses  my  view,  but  I  do  not  at 
all  diBsent  from  the  opinion  expressed  by  Cotton, 
L.J. 

liiHDLET,  L.J. — Nor  do  I. 

Appeal  allowed. 

Solicitor  for  the  appellant,  F.  FUz-Payne. 
Solicitors  for  the  defendants,  Burton,  Yeates, 
Hart,  and  Bwrton,  for  Home  and  Enggll,  Staines. 


July  15  and  17. 
(Before  Baggallat,  Cotton,  and  Lindley,  L.JJ.) 

Be  Adaxs  and  tee  Yestbx  of  St.  Maby  Abbotts, 
Kensington,  (a) 

Jje4M«— Option  to  purchase  freehold  reversion — In- 
tettaey  of  letaee — Benefit  of  covenant — Personal 
estate —  WiU  —  Cotutruct  ion-~Precatory  trust — 
Absolute  interest. 

The  benefit  of  a  covenant,  contained  in  a  lease,  that 
the>  lessor  teiU  sell  the  freehold  reversion  at  a 
fimi  price,  is  an  integral  part  of  the  lease,  and 
forms  part  of  the  personal  estate  of  the  lessee. 

A  lease  of  lainds  contained  a  covenant  by  the  lessor 
that  if  at  any  time  afteir  the  date  of  tile  lease  the 
lessee,  his  executors,  administrators,  or  assigns 
should  desire  to  purchase  the  freehold,  the  lessor 
wovld  sell  and  convey  the  same  to  him,  his  heirs 
a'ad  assigns,  or  as  he  or  tliey  should  direct  and 
appoint,  at  a  fixed  price.  The  lessee  died  intes- 
tate, a/nd  without  having  exercised  the  option. 

Held  {affinrming  the  decision  of  Pearson,  J.,  48  L.  T. 
Bep.  N.  S.  958;  24  Ch.  Div.  199),  that  the  h&ne- 
fii  of  the  covenant  passed  to  the  administrator  of 
the  lessee,  and  could  only  he  exercised  for  the 
benefit  of  the  next  of  kin  of  the  lessee. 

Lawcs  v.  Bennett  (1  Cox,  167)  distinguished. 

Edwards  v.  West  (33  L.  T.  Bep.  N.  S.481;  7  Ch. 
Div.  858)  approved. 

It  is  the  tendency  of  the  modem  authorities  to  re- 
strict rather  than  to  extend  the  doctrine  of  preca- 
tory trusts. 

A  testator  gave  all  his  property  unto  and  to  the 
aisohUe  use  of  his  wife,  her  heirs,  executors,  ad- 

(a)  Beported  by  Fsask  Evams,  Eiq.,  BarrJiter-tt-LAT. 


ministrators,  and  assigns,  "  in  full  cortfidenee 

that  she  will  do  what  is  light  as  to  the  disposal 

thereof  between  my  children  either  in  her  lifetimg 

or  by  wiU  after  her  decease." 
Held  (ajirming  the  decision  of  Pearson,  J.),  that 

the  wrfe  took  an  absolute  interest  free  from  anf 

trust. 
Lambe  v.  Eames  (25  L.  T.  Bep.  N.  8. 175  ;  L.  Bef. 

6  Ch.  App.  597)  and 
Be  Hutchinson  and  Tennant  (39  L.  T.  JJep.  N.  B. 

86;  6  Ch.  Div.  540)  approved. 

In  this  case  a  summons  was  taken  out  before 
Pearson,  J.  by  the  Vestry  of  St.  Mary  Abbotts, 
Kensington,  asking  for  a  declaration  that  CharleB 
Adams  could  not  make  a  good  title  to  certain 
property  comprised  in  an  agreement  for  sale  by  C 
Adams  to  themselves  without  the  concurrence  of 
certain  other  persons. 

By  a  lease  dated  the  30th  Sept.  1819,  and  made 
between  John  Smith,  of  the  one  part,  and  Ralph 
Adams,  of  the  other  part,  certain  parcels  of  land, 
situate  at  Notting  HUl,  Kensington,  in  the  county 
of  Middlesex,  were  demised  unto  the  said  Balph 
Adams,  his  executors,  administrators,  and  assigns, 
for  the  term  of  sixty  years  from  the  24th  June 
1819,  at  a  rent  of  602.  per  annum. 

In  the  lease  was  contained  a  covenant  by  the 
said  John  Smith,  for  himself,  his  heirs,  executors, 
and  administrators,  with  the  said  Balph  Adams, 
his  executors,  administrators,  and  assigns,  as 
follows : 

And  farther  that  if  tha  said  Balph  Adams,  hia  azaoa.* 
ton,  administraton,  or  aaaigiu,  shall  at  any  time  or 
times  hereafter  he  mhided  and  deairons  of  pnmnamng  the 
fee  simple  and  inhetitanoe  of  the  said  piece  or  paroel  of 
land  and  premises  hereby  demised  or  intended  bo  to  be, 
and  of  snoh  desiie  aliaU  ^ve  notice  in  writing  to  th* 
said  John  Smith,  his  heizs  or  assigns,  then  that  he 
the  said  John  Smith,  his  hein  or  assigns,  shall  and  will 
within  one  calendar  month  next  after  the  receipt  of  snoh 
notice,  at  his  own  expense,  mak.e  out  a  title  to  tha  aaid 
piece  or  paroel  of  land  and  pcemieeB,  and  also  accept  and 
take  the  sum  of  12001.  in  f nU  for  the  purchase  of  the  said 
fee  simple  and  inheritance,  and  on  receipt  thereof  shall 
and  will,  at  tha  oosta  and  ohar^  of  the  said  Balph 
Adams,  his  exeontors,  or  administrators,  convey  uie 
said  fee  ainmie  and  inheritance  free  fiominonmbranoes  to 
the  said  Balph  Adams,  his  heirs  and  assigns,  or  as  ha  or 
thej  ahall  direct  or  appoint. 

The  reversion  in  fee  in  the  land  expectant  ujxm 
the  determination  of  the  said  indenture  of  lease 
of  the  30th  Sept.  1819  became,  and  was  at  the 
time  of  his  death,  vested  in  Greorge  Smith. 

George  Smith  made  his  will  dated  the  20th  Feb. 
1861,  as  follows : 

This  is  the  last  will  and  testament  of  me  Gaorga 
Smith,  of  No.  37,  York-terrace,  Begent's  Park,  and  of 
No.  10,  Qreat  Portland-street,  in  the  oonnty  of  Middle- 
sex :  I  give,  devise,  and  bequeath  all  my  real  and  perscnal 
estate  and  effects  whatsoever  and  wheresoever  onto  and 
to  the  absolute  nae  of  my  dear  wife,  Harriet  Smith,  bar 
heira,  ezeontora,  adminiatrators,  and  aaaigna,  in  fall 
oonfidenoe  that  aha  will  do  what  is  right  as  to  the  dis- 
posal thereof  between  my  children,  either  in  her  lifelims 
or  by  will  after  her  decease,  and  I  appoint  my  sons 
Qeorge  Horaoe  Smith  and  ^dney  Stephens  Smith 
exeontora  hereof. 

The  testator  died  on  the  20th  Feb.  1861,  leaving 
his  wife,  the  said  Harriet  Smith,  and  several 
children  him  surviving,  and  his  will  was  proved 
on  the  4th  April  1861  by  Greorge  Horace  Smith 
and  Sidney  Stephens  Smith. 

Ralph  Adams  died  intestate  on  the  14th  Jan. 
1858,    leaving    Ralph    Adams,    his  eldest    son, 

Charles  Adams,  the  vendor  his  second  son,  and 
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nine  other  children,  and  also  a  wife,  him  saryiv- 
ing.  Balph  Adams,  the  son,  died  in  March  1866, 
munarried  and  intentate,  leaving  Charles  Adams, 
the  vendor,  his  heir-at-law,  and  as  such  also  the 
heir-at-law  of  Balph  Adams  the  father,  and  letters 
of  administration  to  the  estate  of  Ealph  Adams, 
the  &ther,  were,  on  the  17th  Aug.  1876,  granted 
to  the  said  Charles  Adams,  the  vendor. 

By  an  indenture,  dated  the  6th  July  1877,  and 
nuuie  between  the  said  Harriet  Smith  of  the  one 
part,  and  the  said  Charles  Adams,  the  vendor,  of 
the  other  part,  after  reciting  the  lease  and  fully 
reciting  the  covenant  to  convey  the  fee  simple, 
and  that  the  fee  simple  and  inheritance  of  ana  in 
the  parcels  of  land  comprised  in  the  lease  of  the 
30th  Sept.  1819  as  aforesaid  were  then  vested  in 
the  said  Harriet  Smith,  subject  to  the  said  lease 
and  to  the  said  covenant  for  sale  therein  con- 
tained, and  reciting  that  the  said  Charles  Adams, 
as  the  heir-at-law  and  legal  personal  representa- 
tive of  the  said  Balph  Adams  deceased,  was  the 
person  then  entitled  to  exercise  the  option  to  pur- 
chase the  said  fee  simple  and  inheritance,  and 
reciting  that  the  said  Charles  Adams  had,  in  pur- 
suance of  the  said  covenant  for  sale  thereinbefore 
mentioned,  given  to  the  said  Harriet  Smith  a 
notice  in  writing  that  he  was  desirous  of  par- 
chasing  the  fee  simple  and  inheritance  of  the  said 
pieces  of  land  for  the  sum  of  12002.,  and  that  the 
said  Harriet  Smith  had  agreed  to  perform  the 
said  covenant  for  sale,  and  to  convey  the  said 
pieces  of  land  unto  the  said  Charles  Adams,  his 
heirs  and  assigns,  in  manner  thereinafter  appear- 
ing, it  was  witnessed  that,  in  Dursuance  oi  the 
said  covenant  for  sale,  and  oi  the  notice  and 
agreement  thereinbefore  recited,  and  in  con- 
sideration of  12002.  then  paid  by  the  said  Charles 
Adams  to  the  said  Harriet  Smith,  the  said 
Harriet  Smith  granted  unto  the  said  Charles 
Adams  and  his  heirs  the  said  parcels  of  land 
comprised  in  and  demised  by  the  lease  of  the 
30th  Sept.  1819,  to  hold  the  same  unto  the  said 
Charles  Adams,  his  heirs  and  assigns,  subject  to, 
but  with  the  benefit  of,  the  said  lease  of  the  30th 
Sept.  1819. 

The  said  sum  of  1200Z.  was  paid  by  the  said 
Charles  Adams,  the  vendor,  out  of  his  own 
moneys,  and  the  said  Charles  Adams  claimed  to 
he  absolutely  entitled  to  the  said  parcels  of  land 
in  fee  simple.  The  lease  expired  on  the  24th 
June  1879. 

By  a  contract  dated  the  25th  "Nov.  1882,  and 
made  between  the  said  Charles  Adams,  the  vendor, 
of  the  one  part,  and  the  vestry  of  the  parish  of 
St.  Mary  Abbotts,  Kensington,  in  the  county  of 
Middlesex,  the  purchasers,  of  the  other  part,  the 
vendor  agreed  to  sell,  and  the  purchasers  agreed 
to  purchase,  for  the  sum  of  15262.,  a  piece  of  land, 
bemg  part  of  the  parcels  of  land  comprised  in  the 
lease  of  the  30th  Sept.  1819  and  the  said  inden- 
tare  of  the  6th  July  1877,  for  an  estate  of  in- 
lieritance  in  fee  simple  in  possession  free  from  all 
incumbrances  whatsoever. 

Upon  investigation  of  the  vendor's  title  it  was 
objected  on  behalf  of  the  purchasers  that  the 
benefit  of  the  option  to  purchase  the  freehold  of 
the  property  comprised  in  the  lease  was  personal 
estate,  which  descended  to  the  next  of  kin  of 
Balph  Adams,  the  father,  and  had  been  exercised 
by  his  administrator  for  their  benefit,  and  that 
the  consent  of  the  persons  now  constituting  or 
Representing  such  next  of  kin  must  be  obtameci 


and  evidenced  by  joining  them  as  parties  to  the 
conveyance. 

It  was  further  objected  that  the  will  of  Georgo 
Smith  created  a  precatory  trust  over  all  his  pro- 
perty in  favour  of  his  children,  and  that  they 
were  also  necessary  parties  to  the  conveyance  in 
order  to  give  to  the  purchaser  a  good  title  to  tho 
freehold. 

The  purchasers  consequently  took  out  the 
summons,  and  on  the  7th  July  1883  Pearson,  J. 
held  that  the  benefit  of  the  option  passed  as  part 
of  the  lessee's  personal  estate  to  C.  Adams  as 
administrator,  and  that  he  could  not  make  a 
good  title  unless  the  next  of  kin  of  the  lessee  con- 
curred in  the  sale.  His  Lordship  alao  held  that 
Mrs.  Smith  took  an  absohtte  mterest  in  the 
reversion,  and  that  no  precatory  trust  existed: 
(48  L.  T.  Bep.  N.  S.  968 ;  24  Ch.  Div.  199).    ^ 

The  vendor  appealed  from  the  former  decision, 
and  the  purchaser  from  the  latter  decision. 

F.  PotonaU  in  support  of  the  vendor's  appeal. 
— ^The  interest  actually  deiuised  is  of  course  lease- 
hold, but  the  benefit  of  the  option  to  purchase  the 
fee  is  of  the  nature  of  freehold,  and  descenils  to 
the  heir-at-law.  lliere  is  no  limit  of  time  within 
which  the  option  of  purchase  is  to  be  exercised, 
and  although  it  is  to  be  exercised  by  the  executors, 
administrators,  or  assigns  of  Uie  lessee,  the 
fee  is  to  be  conveyed  to  Adams,  "  his  heirs  and 
assigns."  This  is  a  real  covenant;  the  remedy 
on  which  belongs  to  the  heir-at-law.  [Cotton, 
L.J. — ^There  is  no  covenant  with  the  heir-at-law,  or 
of  which  he  can  take  any  advantage.]  In  I  Shep. 
Touchs.  7th  edit.  p.  175,  there  is  this  passage: 
"  If  A.  covenant  with  B.  and  his  heirs  to  enfeoff 
B.  and  his  heirs  of  land,  and  B.  die  before  it  is 
done ;  in  this  case  his  heirs  [thqiigh  not  named] 
shall  take  advantage  thereof."  [Conoir,  L.J.— 
The  executors  are  not  named  there.]  A  real 
covenant  is  defined  in  Comyn's  Digest  (Covenant 
A.  2,  Sth  edit.  p.  263),  and  m  the  same  work  it  is 
stated  that  the  heir  may  have  an  action,  "though 
the  covenant  be  with  the"  lessor,  his  executors 
and  administrators,  and  does  not  name  the  heir : ' 
(Com.  Dig.  B.  2,  5th  edit.  p.  267).  The  authority 
for  this  and  for  the  proposition  in  Sheppard 
appears  to  be  Ixmgher  v.  WilUamB  (2  Lev.  92),  and 
winter  v.  D'Evroux  (3  P.  Wms.  6th  edit.  188,  n.) 
is  an  authority  in  the  same  direction.  The  right 
to  call  for  a  conveyance  of  land  is  aa  equitable 
interest  or  equitable  estate.  Jessel,  M.B.  said 
that  there  was  no  doubt  about  this  in  the  ordinary 
case  of  a  contract  for  purchase,  and  that  an 
option  of  refmrchase  was  not  different  in  its 
nature ;  in  fact,  that  there  is  no  substantial  dis- 
tinction between  a  contract  for  purchase,  an 
option  for  purchase,  and  a  conditional  limitation : 

London  and  Soutfc-Wertarn  Bailwoy  £7oi»po««  v. 
Gomm,  46  L.T.Eep.N.S.4«i  20  C!h.  Dfv.  882. 

The  moment  the  option  is  created,  the  person  who 
can  exercise  it  has  an  equitable  interest  in  the  fee 
simple,  which  is  quite  dfistinct  from  the  leasehold 
interest  which  he  takes  under  the  demise,  and  on 
his  death  descends  to  his  heir-at-law.  If  it  were 
otherwise,  a  man  might  by  creating  an  option 
make  an  interest  in  freehold  pass  to  the  next  of 
kin.  The  covenant  does  not  say  that  the  executors 
or  administrators  are  to  find  the  purchase  money. 
Perhaps  the  executor  or  administrator  is  the  per- 
son to  give  notice,  but  it  would  be  as  trustee  for 
the  heir-at-law.  [Baggaixay,  LJ.  referred  to 
Digitized  by  VjOO 
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Keeeh  v.  Sand/ord  (Sel.  Ch.  Ca.  61 ;  1  W.  T.  L.  C. 
4th  edit.  44).  Lindlet,  L.J. — If  the  heir  is  to  take 
the  fee,  why  should  the  charges  of  the  conveyance 
be  thrown  on  the  executor  P]  If  the  covenant  had 
not  been  contained  in  a  lease,  but  in  a  separate 
deed,  there  could  be  no  doubt  about  the  right  of 
the  heir,  and  the  effect  is  the  same  when  it  is  con- 
tained in  the  lease : 

Grttm  T.  Low,  22.BeaT.  625. 
When  the  option  is  exercised  it  relates  back  to 
the  date  of  the  lease,  so  that  the  lessor  becomes  as 
from  that  time  a  trustee  for  the  lessee,  his  heirs 
and  assigns : 

Lawm  T.  Bennett,  1  Cox,  167 ; 

SaiiMlf  T.  Davuon,  16  Vm.  1249 ; 

Toionley  t.  Btdviall,  14  Vm.  501 ; 

ColUngiaood  t.  Beid,  29  L.  T.  B^.  O.  S.  191 ;  S  Jnr. 
N.  S.  7&5. 

It  is  true  that  Fry,  J.  has  in  Edwards  v.  West  (38 
L.  T.  Rm).  N.  S.  -fel ;  7  Ch.  Div.  858)  declined  to 
extend  the  principle  laid  down  in  Lawes  v.  Bennett, 
but  his  observations  were  mere  dicta.  If  the 
exercise  of  the  option  relates  back  at  all,  it  does 
so  for  the  benefit  of  both  parties.  A  trustee  of  a 
term  who  pnrchases  the  reversion  of  a  lease  can 
hold  it  against  his  eestuia  que  trust : 

Randatt  t.  Suittll,  3  Her.  190 ; 
Har&man  t.  Johnmn,  3  ll«r.  347. 

He  also  referred  to 

Kingden  T.  NotlU,  1  M.  *  S.  355 ; 

Rayner  v.  Pmtm,  44  L.  T.  Eep.  N.  S.  787;  18  Ch. 

Div.  1; 
IHttt's  V.  4  P.  5th  edit.  265. 

Smart,  for  the  purchasers,  was  not  called  upon. 

Bagcuxat,  L.J.— I  think,  perhaps,  it  will  be 
more  convenient  if  we  first  dispose  of  this  appeal, 
which  has  been  ably  argued  by  Mr.  Fownall.  It 
appears  to  me  that  the  question  turns  upon  the 
proper  construction  of  the  covenant  contained  in 
the  lease  of  1819,  and  that  the  cases  to  which  Mr. 
Pownall  has  referred,  although  they  bear  upon  a 
very  important  branch  of  the  law,  do  not  aid  us 
in  the  decision  of  the  case  we  are  now  dealing 
with.  [His  Lordship  read  the  covenant  and  con- 
tinued:] The  reversion  in  fee  of  the  property 
demised  became  vested  in  Mr.  George  Smith,  who 
died  in  1861,  having  made  his  will.  [His  Lord- 
ship stated  the  effect  of  the  will  and  continued :] 
Upon  that  gift  in  the  will  of  Mr.  Smith  the 
second  question  arises,  as  to  which  I  say  nothing 
now,  because  it  will  be  the  subject  of  Mr.  Smart's 
argument  presently.  [His  Lordship  then  stated 
the  other  facts  set  out  above  down  to  the  grant 
of  letters  of  administration  to  the  estate  of  B. 
Adams,  the  father,  and  continued :]  Now,  we  have 
got  George  Smith,  the  original  testator,  dead  j  all 
his  real  and  personal  estate  bequeathed  to  his  wife, 
and,  in  the  events  which  have  happened,  Charles 
Adams,  as  the  heir-at-law,  and  also  administrator 
of  Ralph  Adams,  the  father.  Now,  I  take  it  that 
the_  effect  of  the  decision  in  Laines  v.  Bennett  is, 
as  it  was  very  well  put  by  Fry,  J.  in  Edwards  v. 
West,  "  that  where  there  is  a  contract  giving  an 
option  to  purchase  real  estate,  and  the  option  is 
not  exercised  till  after  the  death  of  the  person 
who  created  the  option,  nevertheless  the  proceeds 
of  the  sale  go  as  part  of  his  personal  estate  and 
not  as  part  of  his  real  estate.''  The  effect  of  that 
would  be,  as  applied  to  the  case  we  are  now 
dealing  with,  that  the  1200?.  purchase  money 
would  form  part  of  the  personal  estate  of  George 


Smith,  and  not  part  of  his  real  estate ;  and  upon 
this  principle,  that  he  being  a  party  who  created 
an  option,  the  contract  would  nave  a  retrospec- 
tive action — that  is  to  say,  would  relate  back  to 
the  time  when  he  created  the  option — and  there- 
fore the  purchase  money,  although  not  paid  till 
after  his  death,  would  form  part  of  his  personal 
estate  and  not  part  of  his  real  estate.  In  the 
events  which  have  happened  that,  however,  is 
immaterial.  Of  course  there  would  be  a  -differ- 
ence as  regards  the  effect  of  the  exercise  of  the 
option  aft«r  the  death  of  Balph  Adams,  the 
father.  Although  the  option  was  created  in  his 
lifetime  it  was  not  exercised  till  after  his  death, 
and  therefore,  according  to  the  view  which  I  take 
of  it,  there  would  be  no  retrospective  action 
whatever,  there  would  only  be  a  binding  contract 
when  theoptioa  was  exercised,  and  that  is  theperiod 
to  which  we  have  to  look.  In  Edward*  v.  West 
it  was  endeavoored  to  extend  the  principle  of 
Lames  v.  Bennett  to  the  case  of  a  person  exercismg 
the  option,  Lawes  v.  Bennett  being  only  a  decision 
as  re^rds  the  party  giving  the  option.  In  that 
case  Fry,  J.  thought  that  the  real  question  was, 
when  could  any  proceeedings  for  specific  perform- 
ance be  taken  P  and  that  no  proceedings  what- 
ever for  specific  performance  of  the  contract 
could  be  taken  until  the  option  was  exer- 
cised. That  appears  to  me  to  be  a  verv  cogent 
argument  in  favour  of  the  view  which  he 
took.  After  the  death  of  Balph  Adams,  the 
father,  and  Balph  Adams,  the  son,  the  option 
was  exercised,  and  the  property  was  conveyed 
to  Charles  Adams  in  the  manner  appearmg 
by  the  conveyance  of  the  6th  July  1877. 
"rtie  Vestry  of  'St.  Mary  Abbotts  have  entered 
into  a  contract  to  purchase  this  property 
from  Mr.  Charles  Adams,  and  the  question  is 
raised  whether  he  can  alone  make  a  good  title  to 
the  property.  It  is  said  that  if  he  alone  wbs 
entitled  to  make  a  purchase  for  his  own  benefit, 
he  alone  ran  make  a  g^od  title  to  the  property  in 
conveying  it  to  the  vestry.  The  vestry  say :  "  No ; 
you  are  not  entitled  to  take  the  property  for  your 
own  benefit.  You  could  only  exercise  the  option 
of  purchase  as  the  administrator  of  your  father, 
who  died  intestate.  As  administrator  of  your 
father  you  had  to  deal  with  the  personal 
estate  for  the  benefit  of  all  his  next  of 
kin.  As  administrator  of  yonr  father  yon 
had  no  power  of  sale ;  and  therefore  it  is 
necessary  that  your  cestuis  que  trust,  those  for 
whom  you  are  acting  as  trustee,  should  join  in  the 
conveyance."  I  think  that  contention  of  the 
vestry  is  correct.  This  property  being  leasehold, 
in  the  absence  of  any  notice  converting  it  into 
freehold  being  given  in  the  lifetime  of  Balph 
Adams,  the  father,  would,  on  his  death,  belong  to 
his  executor,  if  he  appointed  one,  or,  if  he  did 
not  appointone,  to  his  administrator,  aa  part  of 
his  personal  estate.  Balph  Adams,  the  father, 
having  died  intestate,  and  without  having 
given  any  notice  in  his  lifetime,  it  can  hardly 
be  disputed  that  his  leasehold  property  passed 
to  his  administrator  upon  administration  being 
taken  out.  Therefore,  the  person  who  had 
the  right  to  exercise  the  option  after  the 
death  of  Balph  Adams,  the  father,  was  his 
administrator,  and  no  one  else.  No  donbt 
we  have  also  to  bear  in  mind  that  the  ad- 
ministrator who  had  to  exercise  the  option  was 
likewise  the  heir-at-law ;  but,  as  heir-at-law  of  his 
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father,  Mr.  C.  Adams  had  no  ri^ht  whatever  to 
exercise  the  option.  It  was  only  m  his  capacity 
as  administrator,  and  subject  to  the  equities  and 
duties  which  his  position  as  administrator  imposed 
njxm  him  that  he  could  exercise  the  option.  I 
think  the  party  who  exercised  the  option  had  to 
take  into  consideration  whether  it  was  an  option 
to  be  exercised  for  his  benefit,  or  for  that  of  the 
beneficiaries,  and  only  exercise  the  option  if  they 
should  at  any  time  or  times  be  minded  or  desirous 
of  purchasing  the  fee  simple.  Of  course,  if  the 
option  had  been  exercised  by  Ralph  Adams,  the 
father,  in  his  lifetime,  it  would  have  been  an  exer- 
cise eimply  because  he  was  desiroos  of  acquiring 
the  freehold ;  but  it  cannot  be  supposed  that  his 
executor  or  administrator  after  his  death  was 
minded  and  desirous  of  exercising'the  option  if  it 
was  not  for  the  benefit  of  those  whom  he  repre- 
sented in  his  capacity  of  executor  or  admmis- 
tiator,  or  that  he  was  desirous  of  exercising  it  for 
the  benefit  of  another  person,  or  one  who  might 
be  another  person,  namely,  the  heir-at-law  of 
Balph  Adams,  the  father.  In  that  view  of  the 
case  it  appears  to  me,  first,  that  the  right  of 
option  passed  with  the  leasehold  estate,  as  part  of 
the  benefits  stipulatec  for  by  the  provisions  con- 
tained in  the  lease,  to  the  administrator,  upon  his 
taking  out  administration  to  the  deceased  intes- 
tate ;  in  other  words,  part  of  the  leasehold  interest 
which  passed  was  the  right  of  exercising  the  option 
of  purchase.  It  was  only  in  the  capacity  of  ad- 
ministrator of  the  deceased  intestate  that  Ralph 
Adams  had  the  right  to  exercise  this  option,  and 
to  call  for  a  conveyance  of  the  freehold  estate ; 
and,  inasmuch  as  he  exercised  that  option  and 
called  for  a  conveyance  of  the  freehold  estate  in 
the  same  way  as  he  held  the  leasehold  interest,  so 
the  benefit  to  be  derived  from  any  exercise  of  that 
option  by  him  in  his  capacity  of  administrator, 
mnat  be  for  the  benefit  of  the  same  parties  as 
those  for  whom  he  held  the  leasehold  interest. 
On  these  grounds  it  appears  to  me  that  Pearson,  J. 
has  arrived  at  the  right  conclusion,  and  that 
the  appeal  of  Mr.  Adams  must  be  dismissed. 

CoTTO»,  L.J. — I  am  of  the  same  opinion.  The 
case  was  very  fully  and  abl^  argued  by  Mr. 
Pownall,  but  I  quite  agree  with  Baggallay,  L.J. 
that  this  question  depends  upon  the  terms  of  the 
contract.  The  contract  was  entered  into  with 
the  lessee,  "his  executors,  administrators,  and 
assigns,"  and  I  agree  that  this  is  a  covenant,  the 
benefit  of  which  passes  with  the  assignment  of 
the  lease,  because  it  provides  that  either  the 
lessee  or  his  execntora,  administrators,  or 
"assigns"  may  exercise  the  option  ofpurchase 
by  giving  notice  to  the  lessor.  The  word 
"  assigns  must  mean  the  assigns  of  the  lease, 
and  this  case  is  entirely  different  from  that  Of 
Green  v.  Low,  cited  by  Mr.  Fownall,  in  which 
there  was  not  a  lease,  but  an  agreement  for  a 
lease.  Superadded  to  the  agreement  for  a  lease 
was  an  independent  contract  that,  if  the  person 
who  had  the  right  to  a  lease  required  a  convey- 
ance of  the  fee,  the  lessor,  the  owner  of  the  estate, 
would  sell  it  to  him;  and  Romilly,  M.R.  held 
that,  though  the  right  to  the  lease  was  gone  by 
reason  of  an  act  causing  forfeiture  having  been 
committed  by  the  tenant,  the  agreement  by  the 
landlord  to  grant  the  fee,  if  demanded  within  a 
certain  time,  was  an  independent  t^eement. 
What  Romilly,  M.R.  said  in  that  cose  shows  that 
the  question  depends  upon  the  particular  form  of 


the  contract  in  each  case,  and  npon  the  true  con- 
struction to  be  ariven  to  it.  The  report  states 
that  he  held,  "  upon  the  construction  of  the 
contract  that  the  right  to  purchase  was  indepen- 
dent of  the  right  to  a  lease,  and  he  decreed  a, 
specific  performance"  of  the  agreement  to  sell. 
That  case  is  of  course  entirely  different  from 
this,  where  the  option  given  is  to  the  lessee,  "  his 
executors,  administrators,  or  assigns."  There  the 
Master  of  the  Rolls  recognised  the  principle, 
which  of  course  could  not  be  disputea,  that  iu 
such  a  case  what  is  the  true  effect  of  the  contract 
must  depend  upon  the  construction  of  the  par- 
ticular document.  If  Ralph  Adams,  the  father, 
had  during  his  lifetime  exercised  the  option  of 
purchase,  imdoubtedly  his  heir  would  have  been 
entitled  to  the  fee  simple  estate  which  would 
have  been  the  result,  because  Ralph  Adams 
would  have  made  himself  the  owner  of  the 
inheritance  by  exercising  the  option.  Bnt  he 
did  not  exercise  it,  and  therefore  by  the  terms 
of  the  contract  it  could  after  his  death  be  exer- 
cised by  his  executors,  administrators,  or  assigns. 
They  may,  by  giving  notice,  obtain  the  right  to 
have  the  fee  simple  estate  on  payment  of  1200^ 
It  is  very  true  here  that  the  person  who  gave  the 
notice  was  not  only  the  administrator,  out  also 
the  heir-at-law  of  Ralph  Adams,  the  father.  He 
was  not  the  assign  ot  the  leasehold  interest  as 
heir-at-law ;  he  was  prima  facie  exercising  that 
option,  having  regard  to  the  terms  of  the 
contract,  simply  as  administrator  and  not  as 
heir-at-law,  and  therefore  he  acquired  what  he 
got  by  virtue  of  the  notice  in  the  character  in 
which  he  was  entitled  to  give,  and  did  give,  the 
notice.  Then  it  is  pointed  out  that  the  contract 
provides  that  if  the  notice  is  given  the  owner  of 
the  inheritance  will  convey  the  fee  simple  free 
from  incumbrances  to  "  Ralph  Adams,  his  heirs 
and  assigns."  Undoubtedly,  if  Ralph  Adams 
the  father,  had  exercised  the  option,  his  heir-at- 
law  would,  on  his  death  intestate,  have  been 
entitled  to  the  estate  which  by  that  exercise  of 
the  option  would  have  been  equitably  that  of 
Ralph  Adams.  The  provision  that  the  tee  simple 
should  be  conveyed  to  Adams,  his  heirs  and 
assigns,  contemplates  an  exercise  of  the  option 
by  Ralph  Adams  in  his  lifetime,  and  then  a  con- 
veyance to  him,  his  heirs  and  assigns,  and  does 
not  in  terms  apply  at  all  to  the  event  which  has 
happened,  namely,  the  exercise  of  the  option,  not 
by  Ralph  Adams,  but  by  his  administrator.  The 
proper  way  of  expressing  what  was  to  be  done, 
so  as  to  cover  the  event  of  the  option  being 
exercised  by  anyone  other  than  ReJph  Adams, 
would  have  been  to  say  that  the  fee  simple  and 
inheritance  was  to  be  conveyed  to  "  the  person 
who  gave  the  notice,  his  heirs  and  assigns.  But 
a  provision  that  the  property  is  to  bo  conveyed  to 
a  certain  person  does  not  of  itself  determine  who 
is  entitled  to  the  beneficial  enjoyment  of  the 
property.  The  administrator,  "by  virtue  of  a 
notice  which  he  gives  in  his  character  of  adminis- 
trator, gets  a  right  to  the  fee  simple,  and  of 
course  the  conveyance  must  be  to  him,  his  heirs 
and  assigns,  but  he  nevertheless  will  hold  for  the 
benefit  of  those  who  are  entitled  to  the  personal 
estate,  and,  therefore,  in  my  opinion  the  decision 
of  Pearson,  J.  on  this  point  was  right.  I  have  not 
thought  it  necessary  to  go  through  the  other 
cases  cited,  because  they  really  do  not  apply,  and 
of  coarse  a  veiy  different  principle  is  applicable 
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where  persons  are  claiming  under  a  person  who 
18  the  owner  of  the  inheritance  entitled  to  take 
the  benefit  of  the  contract  in  the  shape  of 
purchase  money,  from  the  principle  which  applies 
in  a  case  like  this,  where  an  option  of  purchase 
is  given  to  a  lessee,  his  executors,  administrators, 
or  assigns,  and  a  man  claims  under  the  person 
who  exercised  the  option.  The  word  "assigns" 
means  in  this  case  the  assigns  of  the  leasehold 
interest.  The  executors  and  administrators  are 
pointed  out  as  the  persons  who  are  to  have  the 
capacity  to  exercise  the  option  of  purchase,  and, 
although  the  same  person  happens  in  this  case 
to  be  both  heir  and  administrator,  his  position  is 
divisible,  and  he  exercises  the  option  as  adminis- 
trator, with  all  the  consequences  which  attach  to 
that  office. 

LiNDLEY.  L.J. — I  am  of  the  same  opinion.  It 
appears  to  me  that  the  question  in  this  case  must 
be  decided  with  reference  to  the  peculiar  language 
of  the  covenant.  The  covenant  by  Smith  is 
entered  into  with  Adams,  his  "  executors,  adminis- 
trators, and  assigns."  There  is  not  a  word  about 
heirs  until  we  come  quite  to  the  end  of  the  cove- 
nant. I  apprehend  that  the  word  "  assigns  "  in 
that  part  of  the  covenant  which  provides  that 
the  executors,  administrators,  or  assigns,  may 
exercise  the  option,  means  the  assignees  of  the 
lease;  the  context  I  think  shows  that.  In  the 
event  which  has  happened  there  has  been  no 
assign,  and  we  may  therefore  leave  that  word 
.  out.  If  Balph  Adams,  the  father,  did  not  exercise 
the  option,  his  administrator  did.  The  covenant 
is,  that  if  B.  Adams,  his  executors,  administrators, 
or  assigns,  shall  at  any  time  be  desirous  of 
purchasmg  the  fee,  and  of  such  desire  shall  give 
notice  to  Smith,  than  he  (Smith)  will  "  accept  and 
take  12002.  in  fuU  for  the  purchase  of  the  fee 
simple  and  inheritance."  Stop  there.  There  is 
nothing  so  far  which  gives  the  heir  any  right 
whatever.  The  right  is  given  to  the  lessee,  nis 
executors,  administrators,  or  assigns,  and  it  is 
given  to  them  in  language  which  is  very  peculiar. 
If  they  be  minded  and  desirous  of  buying  the  fee- 
simple — ^not  if  the  heir  is — the  freeholder  is  to 
sell.  I  cannot  possibly  construe  this  covenant  as 
meaning  that  the  heir  is  to  be  at  liberty  to  set 
the  executors,  administrators,  or  assigns  in 
motion,  and  that  the  heir  is  a  person  who  may 
be  minded  and  d^Lrous  of  buying.  The  execu- 
tors, administrators,  or  assigns  are  the  persons 
who  are  to  be  minded  to  purchase,  and  they  are 
to  say  whether  they  will  buy  or  not.  Then  the 
covenant  does  not  say  bv  whom  the  1200Z.  is  to  be 
found,  but  upon  receiving  that  sum  the  lessor  is 
to  convey  the  fee  simple  of  this  property  at  the 
costs  and  charges  of  Adams,  "his  executors  or 
administrators.  So  that,  if  they  are  minded  to 
give  the  notice,  they  are  to  give  it,  and  to  pay  the 
purchase  money  and  the  expense  of  the  convey- 
ance. It  is  not  said  in  so  many  words  that  they 
are  to  pav  the  purchase  money,  but  it  is  upon 
receipt  of  the  purchase  money  that  the  vendor 
agrees  to  convey  the  fee  simple.  So  far  it  is 
perfectly  intelligible.  Now  come  the  only  words 
which  are  embarrassing,  namely,  those  which 
provide  that  the  conveyance  is  to  be  "  to  the  said 
Balph  Adams,  his  heirs  and  assigns,  or  as  he  or 
they  shaU  direct  or  appoint."  That  is  the  first 
time  that  the  word  "heirs"  occurs.  Does  it 
allude  to  any  connection  with  the  purchaser  P  It 
is  not  heirs  "  or  "  assigns.    The  tee  simple  is  to 


be  conveyed  to  Adams, his  heirs  "and"  assifpis; 
that  is,  to  Adams  in  fee,  the  covenant  not  provid- 
ing at  all,  as  I  understand,  for  the  event  which  has 
actually  happened,  of  the  notice  being  given  by 
the  administrator,  or  for  the  case  of  the  notice 
being  given  by  the  executor,  and  requiring  the 
conveyance  of  the  fee  to  be  made  to  the  adminis- 
trator or  executor.  That  is  omitted.  It  is  an 
imperfect  expression.  The  covenant  does  not 
exhaust  all  possible  cases,  and  it  is  simply  because 
the  word  "heir"  is  there  introduced  that  this 
heir  says  that,  contrary  to  the  true  construction 
of  this  covenant,  he  is  entitled  to  buy  and  to  keep 
the  fee  himself.  This  contention  appears  to  me 
to  be  quite  contrary  to  the  language  of  this  oore- 
nant. 

Smart  in  support  of  the  appeal  of  the  pur- 
chasers.— The  will  of  G.  Smith  imposed  a  trust 
upon  his  widow  in  favour  of  the  children.  It  is 
argued  that  the  words  "  to  the  absolute  use " 
prevent  a  trust  from  attachiiu?,  but  if  it  were 
not  for  Lambe  v.  Eamea  (25  L.  T.  Eep.  N.  S.  175 ; 
L.  Hep.  6  Ch.  App.  597)  and  Re  Hulehin»(m  and 
Tenant  (39  L.  T.  Rep.  N.  S.  86;  6  Ch.  Div.  540) 
there  would  clearly  be  words  sufficient  to  create 
a  trust.  But  the  real  ground  of  the  decision  in 
Lambe  v.  Samea  was,  that  the  trust  had  been 
complied  with — it  was  unnecessary  to  decide 
whether  there  was  a  trust — and  the  decision  of 
Jessel,  M.B.  in  Be  HvichiTiaon  and  Tenant  is  not 
binding  on  this  court.  The  cases  do  not  show 
that  the  widow  is  entitled  to  have  the  whole 
property  absolutely,  and  the  older  authorities  are 
altogether  in  my  favour : 

Sriggt  r.  Penny,  18  L.  T.  Bep.  O.  S.  101 ;  3  Uao.  A  6. 

Wood'r.  Cox,  2  My.  4  Cr.  684 ; 

Waee  v.  MaUard,  21  L.  J.  356,  Ch. ; 

Webb  V.  WooU,  2  Sim.  N.  S.  267 ; 

Palmgr  t.  Symmondt,  2  Drew.  ZH ; 

Gully  v.  Cregoe,  24  Be»T.  185  ; 

Shovelton  v.  Shovelton.aZ  Bsav.  143 ; 

Jnrine  T.  SvXUvan,  L.  Eep.  8  Eq.  673 ; 

Curmick  v.  Tucker,  L.  Eep.  17  Eq.  320 ; 

L»  Marchant  T.  Le  JfarcMtit,  L.  Bep.  18  Eq.  414; 

1  Jaim.  <m  Wills,  4tii  edit.  385, 388. 

PoumaU,  for  the  vendor,  was  not  called  upon. 

Baggallat,  L.J. — The  question  involved  on  this 
appeal  is  whether,  having  regard  to  the  trusts  o£ 
the  will  of  George  Smith,  a  trust  ia  created  in  • 
favour  of  his  children.  [His  Lordship  read  the 
will,  and  continued :]  I  think  that,  if  it  were  not 
for  authority,  or  alleged  authority,  no  one  would 
have  any  difficulty  in  construing  this  will  accord- 
ing to  what  would  appear  to  be  the  plain  and 
evident  intention  of  the  testator.  The  observa- 
tions of  Jessel,  M.B.  in  Re  Hutchinson  and  TenatU 
appear  to  me  to  apply  as  clearly  to  the  form  of 
devise  and  bequest  in  this  case  as  to  that  which 
was  before  him.  Referring  to  the  words,  which 
are  alleged  to  imply  a  precatory  trust,  he  says : 
"  In  my  opinion,  these  words,  standing  by  them- 
selves, independently  of  authority,  are  not  in- 
tended to  impose  any  obligation  on  the  widow. 
They  are  merely  an  expression  of  the  testator's 
wishes  and  belief,  as  distinguished  from  a  direc- 
tion amounting  to  an  obligation.  His  widow  is  to 
have  power  to  give  the  property  to  anyone  she 
may  think  fit ;  she  is  to  be  complete  owner  of  the 
property,  but  he  expects  her  to  dispose  of  it 
among  his  family,  that  is,  his  children.  There  is 
no  occasion  to  tell  her  that  she  is  to  provide  for 
herself,  there  being  already  a  prior  absolute  gift 
Digitized  b. 
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"to  her.  If  you  make  the  power  override  the 
Absolute  gift  the  wife  gets  nothing,  for  you  could 
then  only  give  her  an  interest  by  inserting  in  the 
power  something  which  is  not  there,  namely,  the 
word  'wife.'  If  yon  do  not  put  in  that  word, 
yon  make  her  a  trustee  for  the  testator's  family, 
that  is,  his  children  only ;  for  there  is  no  reported 
case  in  which  the  word  '  family,'  when  used  by  a 
married  man,  has  been  held  to  include  his  wife  as 
weU  as  his  children."  Those  words  appear  to  me 
to  be  as  folly  applicable  to  the  will  which  is  now 
imder  consideration  as  to  that  which  was  then 
imder  consideration.  There  can  be  no  doubt,  as 
stated  by  Pearson,  J.  when  this  case  was  before 
him,  that  there  is  some  conflict  on  subjects  of 
{his  kind  between  the  modem  authorities  and  the 
older  authorities,  and  the  question  arises,  which 
anthorities  ought  to  be  followed.  In  this  case 
many  of  the  older  authorities  had  been  cited 
before  him,  as  they  have  been  cited  before  us 
to-day,  and  ho  came  to  the  conclusion  that  the 
principle  enunciated  by  James  and  Mellish,  L.JJ. 
in  Lambe  v.  Eame»  is  applicable  to  the  case  under 
consid^^tion.  Now,  James,  L.  J.,  in  the  course  of 
his  jndfi^ent  in  Lambe  v.  Eames,  made  an  obser- 
vation in  which  I  thoroughly  and  entirely  concur. 
He  said  :  "  The  question  is,  whether  those  words 
create  any  trust  affecting  the  property,  and  in 
hearing  oise  after  case  cited  I  could  not  help 
feeling  that  the  officious  kindness  of  the  Court  of 
Chancery  in  interposing  trusts  where  in  many 
cases  tbe  father  of  the  family  never  meant  to 
create  trusts  must  have  been  a  very  cruel  kind- 
ness indeed.  I  am  satisfied  that  the  testator  in 
this  case  would  have  been  shocked  to  think  that 
any  person  calling  himself  a  next  friend  could  file 
a  bill  in  this  court,  and,  under  pretence  of  benefit- 
ing the  children,  have  taken  the  administration 
of  the  estate  from  the  wife.  I  am  satisfied  that 
no  such  trust  was  intended,  and  that  it  would  be 
a  violation  of  the  clearest  and  plainest  wishes  of 
the  testator  if  we  decided  otherwise."  Kow  a 
somewhat  curious  circumstance  in  this  case  is, 
that  we  are  actually  called  upon  to  construe  this 
will  in  the  absence  of  the  parties  on  both  sides, 
who  may  be  interested  in  having  this  construc- 
tion decided.  We  have  neither  the  wife  nor  the 
children  here,  but  the  wife  having  sold  the  pro- 
perty in  the  capacity,  or  assumed  capacity,  of 
being  able  to  sell,  the  purchaser  from  her  has  sold 
the  property  to  other  purchasers,  and  they  say 
that  the  former  purchaser  has  not  got  a  good  title. 
PnUy  concurring  as  I  do  with  the  observations  of 
the  learned  judges  in  Lanibe  v.  Eames,  I  agree 
with  Pearson,  J.,  and  I  think  he  was  right  in  con- 
sidering that  the  principles  enunciated  in  that 
case  were  applicable  to  tnat  which  we  are  now 
considering,  and  that  there  is  nothing  in  the 
authorities  which  militates  against  this  decision. 
At  the  same  time  I  agree  with  him  that,  a 
different  view  being  adopted  by  courts  of  equity 
in  more  recent  years  from  that  which  was  adopted 
some  years  ago,  as  regards  what  have  been  called 
precatory  trusts,  it  has  long  been  decided  that  the 
old  views  were  not  to  be  extended ;  and  I  think 
we  should  be  extending  them  if  we  were  to  apply 
them  to  the  case  now  under  consideration.  I 
think  the  conclusion  at  which  Pearson,  J.  has 
arrived  is  the  true  view. 

Cotton,  L.J. — I  am  of  the  same  opinion.  The 
question  before  us  is,  whether  upon  the  true  con- 
struction of  the  will  of  George  Smith  a  trust  was  I 


imposed  upon  his  widow.    It  is  unnecessary  even 
to  spell  out  the  will,  as  it  appears  to  me  to  be 
perfectly  clear  what  the  testator  intended.    He 
left  his  property  to  his  wife  absolutely,  but  what 
was  in  his  mind  was  this :  "  I  am  the  head  of  the 
family,  and  it  is  laid  upon  me  to  provide  properly 
for  my  children.  My  widow  will  succeed  me  when 
I  die,  and  I  wish  to  put  her  ia  the  position  I 
occupy,  the  person  who  is  to  provide  for  my 
childmi."    He  does  not  entail  upon  her  any  trust 
BO  as  to  bind  her,  but  by  his  will  he  simply 
expresses  to  her,  and  calls  to  her  attention,  the 
moral  obligation  which  he  himself  had,  and  which 
he  feels  that  she  is  ^oing  to  discharge.    The 
motive  of  tbe  gift  is,  m  my  opinion,  not  a  trust 
imposed  upon  her,  but  a  confidence  that  she  will 
do  what  is  right.     He  leaves  the  property  to  her, 
knowimr  ber,  and  also  knowing  that  she  will  do 
what  is  right  and  carry  out  the  moral  obligation,, 
which  he  thought  was  in  himself,  and  in  her  if  she 
survived  him,  to  provide  for  the  children.    In  my 
opinion  it  is  perfectly  clear  on  the  mere  construc- 
tion of  the  will,  independently  of  any  authority, 
that  what  the  testator  has  expressed  is  not  a  trust, 
but  merely  an  expression  of  confidence.    But  it  is 
said    that   the   testator   would   be   very   much 
astonished  if  he  found  that  he  had  given  his  wife 
power  to  leave  the  property  away.    I  should  say 
rather  that  he  would  be  much  sarprised  if  the 
wife  to  whom  he  had  left  his  property  absolutely 
should  so  iict  as  not  to  provide  for  the  children, 
that  is  to  say,  not  do  what  was  right.     That  is  a 
very  different  proposition.    He  would  probably 
say :  "  I  expected  that  my  wife  would  do  what  was 
right,  and  therefore  I  left  the  property  to  her 
absolutely.    I  find  she  has  not  done  what  I  think 
is  right,  but  I  cannot  help  it,  though  I  am  very 
sorry  that  she  has  not  done  so."     That  would  be 
the  surprise,  I  think,  that  the   testator  would 
express,  and  feel,  if  he  could  do  either,  if  the  wife 
did    what    was     unreasonable     as     regards    the 
children.  But  then  it  is  said  that  there  is  authority 
against  that  opinion,  and  I  am  m  no  way  disposed, 
if  there  be  any  definite  established  canon  or  rule  of 
construction,  to  depart  from  it,  because  such  a 
course  would  introauce  ^reat  uncertainty.    But, 
undoubtedly,  to  my  mind,  in  the   later  cases, 
especially  Lamb  v.  Eam^s  and  Re  Hutchinson  and 
Tenant,  the  Courts,  both  the  Court  of  Appeal  and 
Jessel,  M.B.,  showed  a  desire  to  find  out  what, 
upon  the  true  construction,  was  the  real  meaning 
ox  the  testator,  rather  than  to  lay  hold  of  certain 
words  which  in  other  wills  had  been  held  to  create 
a  trust.    I  have  no  hesitation  in  saying  that  I 
think  many    of    the    older    authorities    went  a 
great  deal  too  far  in  deciding  that  some  particu- 
lar words  appearing  in  a  will  were  sufficient  to 
create  a  trust.    Undoubtedly  confidence,  if  the 
rest  of  the  context  shows  that  a  trust  is  intended,  • 
may  make  a  trust ;   but  we  have  to  look  at  the 
whole  of  the  will  which  we  have  to  construe,  and 
if  the  confidence  is  that  the  widow  will  do  what 
is  right  as  regards  the  disposal  of  the  property,  I 
cannot     say     that,    on    the    true    construction 
of  that  will,  a  trust  is  imposed  upon  her.  Accord- 
ing to  the  later  decisions,  we  must  not  extend  the 
doctrine  aa  to  precatory  trusts  in  any  way,  or 
rely  upon  the  mere  use  of  any  particular  words ; 
but,  having  regard  to  all  the  words  which  are 
used,  we  must  consider  what  is  their  true  effect, 
and  what  was  the  intention  of   the  testator  as 
expressed  in  his  will.    In  my  opinion  the  testator 
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has  expressed  his  will  in  euch  a  way  as  not  to 
show  an  intention  of  imposing  a  trust  on  the  wife, 
but,  on  the  contrary,  he  lias  shown  an  intention  to 
leave  the  property,  as  he  says  he  does,  to  her 
absolutely. 

LiKDusT,  L.J. — I  am  entirely  of  the  same 
opinion.  If  we  look  at  the  will  with  a  view  and 
a  desire  to  understand  it,  and  see  what  the  testa- 
tor has  expressed  to  be  his  intention,  I  cannot 
come  to  any  other  conclusion  than  that  he 
intended  to  leave  this  property  to  his  wife  abso- 
lutely. It  is  very  true  that  he  goes  on  to  say  in 
terms  that  which,  having  regard  to  the  cases, 
he  had  better  not  have  said,  that  is  to  say,  that 
he  trusted  her  to  do  what  was  right  as  to  the 
disposal  of  his  property  between  nis  children. 
Of  course  it  is  clear  that  a  man  trusts  his  wife  if 
he  leaves  all  his  property  to  her,  but  he  has  been 
unfortunate  enough  to  say  so,  and  we  are  asked, 
because  he  says  so,  to  construe  this  will  in  such  a 
way  as  to  turn  his  wife  into  a  trustee  for  the 
children.  I  quite  agree  that  some  cases  have 
been  wrongly  decid^,  and  in  many  cases  the 
courts  have  imposed  upon  words  a  meaning 
beyond  that  which  they  would  bear  if  looked  at 
apart  from  the  authorities.  I  am  glad  to  see  that 
James,  L.J.  had  the  courage  to  stem  the  tide,  and 
I  find,  in  the  last  case  I  know  of,  the  Privy 
Council  had  taken  the  same  way.  The  case  I 
refer  to  is  Miis30orie  Bank  v.  Baynor  (46  L.  T. 
Bep.  N.  S.  638 ;  7  App.  Cas.  321),  in  which  a  man 
gave  his  widow  the  whole  of  his  real  and  per- 
sonal property,  "feeling  confident  that  she  will 
act  justly  to  our  children  in  dividing  the  same 
when  no  longer  required  by  her."  Of  course  the 
words  there  are  not  quite  the  same  as  in  this  case, 
but  what  the  Privy  Council  said  there  was  this  : 
"  Passing  to  the  merits  of  the  case,  their  Lord- 
ships are  of  opinion  that  the  current  of  decision 
now  prevalent  for  many  years  in  the  Court  of 
Chancery  shows  that  the  doctrine  of  precatory 
trusts  is  not  to  be  extended."  I  am  glad  to  see 
that  the  current  is  the  other  way,  and  that  people 
are  not  to  be  made  trustees  unless  the  intention 
to  make  them  such  is  shown  by  the  language  of 
the  testator.  We  cannot  find  such  an  intention 
here,  and  the  appeal  must  therefore  be  dismissed. 

Appeals  dismissed. 

Solicitors  for  the  vendor,  Pontifex,  Hewitt,  and 
Pitt. 

Solicitors  for  the  vendor,  Lucas  and  Son. 


Friday,  July  18. 

(Before  Baggallay,  Cottos,  and  Lisdlet,  L.JJ.) 

Ex  parte  Bhoad  ;  Re  Neck,  (a) 

Bankrupteij  —  Specific  appropriation  —  Bill  of 
exchange. 

T.,  a  merchant  in  Sweden,  teas  in  the  hahit  of 
drawing  hills  upon  N.,  a  banker  in  London,  who 
accepted  them  for  the  accommodation  of  T.  T. 
mas  in  the  habit  of  remitting  to  N'.  other  hills  on 
firms  in  London  to  give  him  funds  to  mset  the 
accept^inces  when  they  became  due.  N.  discounted 
these  bills  and  placed  the  funds  to  the  credit  of 
his  current  account  at  his  banker's. 

In  his  yearly  accounts  with  T.,  N.  used  to  credit  T. 
with  interest  on  the  amounts  of  the  remitted  hills 

(a)  Beponed  by  Fiux'K  Evans,  Esq.,  Bsrriiter-at-Lav. 


from  their  due  dates,  and  to  debit  T.  with  interett 
at  the  same  rate  as  tlie  amount  of  the  payments 
he  made  on  behalf  of  T. 

On  the  I9th  April  1883  T.  drew  a  bill  for  4602.  o» 
N.,  payable  three  months  after  date,  whiefi  N. 
accepted.  This  hill  became  due  on  the  21st  July 
1883. 

On  the  ISlh  July  T.  remitted  to  N.  a  hill  on  W.,  of 
London, for 4^1., payable  at  sight;  and  in  tJte 
letter  indosing  the  bill  T.  wrote :  "  Inclosed  I  beg 
to  remit  450{.  at  sigM  on  W.,  which  please  encash 
to  my  credit."  This  bill  was  received  on  the  17th 
July  by  N.,  who  wrote  acknowledging  the  receipt 
of  the  biU,  "  which,"  he  said,  "  is  noted  to  the 
credit  of  your  aeeount." 

In  N.'s  bills-receivable  book  the  biU  wa*  entered  a» 
received  on  T.'s  account.  The  remitted  biU  ioa« 
accented  by  W.  and  paid,  the  proceeds  being  paid 
by  N.  to  the  credit  of  his  account  as  usual.  N. 
stopped  payTnent  oti  the  20th  July,  and,  in  eon«e- 
quence,  the  bill  for  450Z.  which  N.  ha^  atxepted 
was  not  paid  at  maturity,  and  T.  had  to  pay  it. 
N.  having  filed  a  petition  for  liquidation: 

Held  (foUowing  Be  Gothenburg  Commercial 
Company,  44  L.  T.  Bep.  N.  8.  166),  that  the 
remitted  biM  was  not  specifically  appropriated  to 
meet  the  a-eceptance  for  4502.,  and  that  T.  could 
only  prove  fm-  the  amotint  he  had  paid  under  the 
acceptance;  but  that,  if  the  remitted  bill  had 
remained  in  specie  wheti  tlie  liquidation  coin- 
meneed,  T.  would  have  been  entitled  to  the  return 
of  it. 

This  was  an  appeal  by  the  trustees  in  the  liqui- 
dation of  J.  F.  Neck  from  an  order  of  Mr. 
Registrar  Hazlitt,  directing  him  to  pay  to 
J.  Thomgen,  out  of  the  assets  of  the  debtor,  the 
sum  of  4502.,  the  amount  of  a  draft  drawn  ty 
Thomsen  on  Westenholz  Brothers,  of  London, 
dated  the  13th  July  1883,  and  payable  at  sight, 
which  was  remitted  by  Thomsen  to  Neck  for  tl» 
purpose  of  taking  up  a  bill  of  exchange,  drawn  by 
Thomson  on  Neck,  dated  the  9th  April  1883,  and 
accepted  by  Neck. 

Neck,  who  was  a  foreign  banker  and  merchant 
in  the  city  of  London,  had  for  some  years  been 
in  the  habit  of  accepting  for  the  accommodation 
of  Thomsen  (who  carried  on  business  as  a 
merchant  at  Bergen,  in  Sweden,  under  the  firm 
of  Gottlieb  Thomsen)  bills  drawn  on  Neck  by 
Thomsen. 

Thomsen,  in  an  affidavit,  thus  describes  the 
course  of  business : 

For  some  7aan  paat  I  have  been  aoonstomed  from  tiraa 
to  time  to  draw  billii  apon  Neck  at  three  montfaa  date,  wliieh 
he  baa  aooepted,  and  before  the  dne  dates  of  sodi  billa  it 
haa  been  my  invariable  onrtom  to  remit  funds  to  Naok  to 
oorer  my  drafts  as  they  respectiTelv  matnnd.  .  .  . 
On  the  I9th  April  1883  I  drew  a  bill  for  4S0(.  on  Neck, 
payable  to  the  order  of  Beigen's  private  bank,  at  time 
months'  date,  whioh  bill  was  aocepted  by  Neok,  and  was 
made  payable  at  his  bankers  in  the  city  of  London. 
The  said  bill  matnred  on  the  21it  July  1^  (the  22nd  of 
thatmonthfaUingonaSnnday).  On  the  13th  July  1883  £ 
remitted  to  Neok  a  Craft  for  4501.  upon  Westenholz 
Brothers,  of  London,  at  sirht,  whioh  I  am  informed  and 
believe  was  reoeived  by  Neok  en  the  17th  Joly  1883.  I 
am  also  informed  and  believe  that  the  dnft  upon 
Westanhclz  Brothers  was  aooepted  by  tilie  firm,  siid  was 
paid  by  Neok  to  his  aooonnt  wi<h  his  oankera  on  the  day 
it  was  reoeived,  and  that  it  waa  duly  oc^ected. 

On  the  20th  July  1883  Neck  stopped  payment, 
and  when  the  bill  for  4502.  which  he  had  accepted 
was  presented  the  next  day  to  his  bankn^  for 
payment,  jiayment  was  refused.  (f^oooTp 
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In  an  affidavit  nukde  by  Neck  he  said  : 
Thoimaen  was  well  aware  from  time  to  time  when  he 
nmitted  to  me  bills  to  meet  my  aooeptanoea  on  hia 
aoooimt  for  hia  aooommodation  tiiat  I  waa  in  the  habit 
of  diaoonirtins  raoh  bills  remitted  by  him,  althongh  as  a 
mattarof  fact  I  lometimea  did  not  diaoonnt  snoh  bills  forth- 
with, bni  retained  the  same  mitil  it  was  conTenient  to  me 
to  diaoonat  them.  In  any  erent  it  waa  tite  arrangement 
between  ni  that  I  ahonld  debit  him  with  intereit  at  the 
rate  of  5  per  cent,  per  annum  in  reipeot  of  moneys  paid 
by  me  for  the  pupose  of  jMyln^  mj  credit  aooeptanoes 
as  af  oreeaid,  and  credit  him  with  interest  at  the  same 
rata  from  the  dne  dates  of  any  remitted  bills  in  respect 
of  any  monevs  which  were  the  proceeds  of  bills  remitted 
Inm.     It  was  my  onatom  to  render  aoooonts  to 


I  aomially,  and  snch  accounts  were  made  op  to 
the  SIst  Deo.  in  eaoh  year,  and  the  balance  of  interest 
waa  either  debited  or  credited,  as  the  oaae  might  be,  in 
the  aooounta  so  rendered. 

^Neck's  books  showed  that  the  accounts  had 
been  kept  as  described  bv  him. 

The  letter  of  the  13th  July  1883  sent  by 
Tbonuen  to  Neck  with  the  bill  for  4501.  on 
Westenholz  Brothers  contained  this  passage : 

Indaaed  I  beg  to  remit  450t.  at  sight,  on  Westanhols 
Bwtheta,  which  please  encash  to  my  credit. 

Neck,  in  a  letter  to  Thomsen  dated  the  18th 
July  1883,  said : 

We  are  in  receipt  of  your  letter  of  the  ISth  inst., 
having  a  chs^ne  for  450i.  for  17th  inst.  on  Westenholz 
Brothers,  which  is  noted  to  the  credit  of  your  account. 

In  Neck's  bills  receivable  book  the  bill  on 
"Westenholz  Brothers  was  entered  as  received  on 
Thomsen's  account. 

On  the  14th  Nov.  1883  Neck  filed  a  liquida- 
tion petition,  under  which  his  creditors  resolved 
on  a  liquidation  by  arrangement  and  appointed  a 
trustee. 

From  the  registrar's  decision  the  trustee  ap- 
pealed. 

Sidney  Wool/  for  the  appellant. — ^Although 
Thomsen  sent  the  bill  on  Westenholz  tor  the 
purpose  of  meeting  his  own  bill,  which  matured 
on  the  2l8t  July,  there  was  no  fiduciary  relation 
between  him  and  Neck,  and  the  case  is  therefore 
distingniahable  from  Be  HaUett ;  Knatchhxdl  v. 
HaUeU  (4,2  L.  T.  Rep.  N.  S.  421 ;  13  Ch.  Div.  696). 
Thomsen,  therefore,  cannot  follow  the  proceeds  of 
the  bill,  although  he  would  have  been  entitled  to 
the  bill  if  it  had  remained  in  specie.  The  arrange- 
ment as  to  interest  being  paid  by  Neck  shows 
the  intention  to  have  been  that  the  proceeds 
should  be  used  by  Neck  as  a  lianker  uses  such 
proceeds.  Therefore  there  is  no  specific  appro- 
priation : 

BaQotlmi^TgCtmmercialComtpany,  44  L.  T.  Bep. 

K.  s.  lee, 

[Baggaixay,  L.J.  referred  to  Jolmton  v.  Robartt, 
32  L.  T.  Eep.  N.  S.  446 ;  L.  Rep.  10  Ch.  App.  605.] 

/.  E.  Linklater  for  Thomsen. — ^There  was  a 
fiduciary  relation  between  Thomsen  and  Neck. 
The  remitted  bills  were  sent  by  Thomsen  to 
meet  Neck's  acceptances  for  him,  and  under  the 
distinct  agreement  that  the  proceeds  of  the 
remittances  should  be  employed  for  Neck's  own 
purposes.  Interest  was  only  allowed  from  the 
due  dates  of  the  remitted  bills,  not  from  the 
dates  of  their  being  discounted,  and  not  down  to 
the  time  of  the  payment  of  the  bills  which  the 
remitted  bills  were  intended  to  cover,  but  to  the 
end  of  the  year.  Neck  knew  the  bill  on  Westen- 
holz was  meant  to  cover  his  own  acceptance  for 
4-50{.  Re  HaUett  is  an  authority  in  my  favour. 
Sending  remittances  generally  for  the  purposes 


of  a  specified  account  is  a  sufficient  appropria- 
tion : 

Ex  parte  Chmtt ;    Se  Tgleiitu,  32  Ii.  T.  Bep.  K.  S. 
677 ;  L.  Bep.  10  Ch.  App.  639. 

Where  a  banker  is  not  expressly  authorised  to 
deal  with  the  remittances  of  a  customer  as  if  they 
were  his  own,  the  customer,  on  the  banker 
becoming  bankrupt,  is  entitled  to  have  the  re- 
mittances returned  in  specie : 

Mx  parte  Coolie ;    Se  Btrachan,  35  L.  T.  Bep.  N.  S. 

60  ;  4  Ch.  Div.  123 ; 
Re  Oothenburg  Commercial  Company  [uH  tup.). 

BAGGA.LLAY,  L.J. — The  question  involved  in  this* 
appeal  is  whether  a  bUl  for  4501.  remitted  on  the 
13th  July  by  Thomsen  to  Neck  was  specifically 
appropriated  to  the  taking  up  of  a  bill  for 
the  same  amount  which  had  been  accepted  by 
Thomsen  for  Neck,  and  which  fell  due  upon  the 
2l8t  of  the  same  month,  the  debtor  having 
stopped  payment  on  the  prerious  day.  The 
question  depends,  I  think,  partly  upon  the  general 
course  of  dealing  with  Thomson,  and  partly  on  the 
circumstances  attending  the  particular  remittance 
which  was  made  upon  the  13th  July.  It  appears 
that  the  ordinary  course  of  dealing  was  this: 
Neck  from  time  to  time  was  under  liabilitieH- 
upon  acceptances  on  behalf  of  Thomsen,  and  the 

Eractice  was  that  Thomsen  should  remit  money  or 
ills  for  the  purpose  of  enabling  Neck  to  meet  the 
acceptances  on  tneir  becoming  dne.  In  some  cases 
possibly  the  bills  remitted  were  retained  by  Neck 
until  they  became  due;  but,  as  to  part,  occa- 
sionally at  any  rate,  he  cashed  them  before  they 
became  dne,  and  carried  the  amount  of  the  cash, 
whether  obtained  by  discount  or  otherwise,  at 
once  to  the  general  credit  of  Thomson's  account. 
The  particumr  remittance  of  the  13th  July  wa» 
a  bill  payable  "  at  sight,"  and  that  bill  was  cashed 
by  Neck  on  the  17th  July,  and  the  amount  was 
carried  to  the  general  credit  of  the  account.  This 
appears  to  have  been  in  accordance  with  the 
ordinaty  course  of  business,  and  if  this  particular 
transaction  was  not  in  any  way  taken  out  of  the 
ordinary  coarse  of  business,  it  would  follow  that 
the  decision  which  the  registrar  haa  arrived  at  in 
this  case  was  wrong ;  ana  that  Thomsen  was  not 
entitled  to  have  the  4502.  paid  over  to  him.  But 
it  is  suggested  that  there  was  a  specific  appropria- 
tion BO  far  as  regards  this  particular  transaction, 
and  reliance  has  been  placed  on  Thomsen's 
letter  of  the  13th  July,  which  was  sent  to  Neck 
with  the  bill.  But  the  terms  of  the  letter  seem 
to  me  to  be  entirely  in  accordance  with  the 
usual  practice.  No  doubt  the  general  ground  or 
reason  why  the  remittance  was  made  was  that 
bills  drawn  by  Thomsen  on  Neck  were  becoming 
due  (there  were  more  bills  payable  on  the  2lBt 
July),  but  an  authority  "  to  cash "  the  remitted 
bill,  and  to  carry  the  amount  to  Thomsen's  credit 
is  contained  in  this  very  letter.  If  this  bill  had 
not  been  cashed  before  Neck's  stoppage  on  the 
20th  July,  but  had  remained  in  specie,  then  upon 
the  authority  of  Ex  parte  Qomez,  and  Re  Oothen- 
burg  Commercial  Convpar^y,  Thomsen  would  have 
Ijeen  entitled  to  take  the  proceeds.  It  appears  to 
me  that  Re  Ctothenburg  Gommercial  Company 
clearly  applies  to  the  present  case  when  once  it  is 
ascertained  that  in  the  ordinary  course  of  busi- 
ness the  remitted  bill  has  been  cashed,  and  the 
proceeds  have  l.>een  carried  to  the  general  credit  of 
the  account,  and  interest  has  been  credited  on 
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them.  In  that  case  it  was  etrongly  urged  that 
there  was  a  specific  appropriation,  because  the 
letter  written  by  the  maiubger  of  the  Swedish 
bank  only  three  days  before  the  stoppage  referred 
to  the_  remittance  as  being  made  specially  as  a 
provision  for  paying  certain  acceptances  which 
were  about  to  become  due.  In  that  case,  however, 
it  was  held  that,  as  regards  those  remittances 
which  were  cashed  before  the  stoppage  and  paid 
to  the  general  credit  of  the  account,  there  was  no 
right  on  the  part  of  those  who  remitted  to  receive 
the  proceeds,  but  that,  as  regards  those  remit- 
tances which  were  not  cashed  l^f ore  the  stoppage, 
the  remitters,  were  entitled  to  have  them  specifi- 
cally appropriated.  I  think  that,  when  once  you 
ascertain  the  relation  and  the  nature  of  the  course 
of  dealing  between  the  parties,  the  decision  in 
Be  Gothenburg  Commercial  Company  is  applicable, 
and  that  this  appeal  must  be  ajtlowed. 

CoiTOK,  L.J. — I  also  am  of  opinion  that  the 
a^petd  should  be  allowed.  What  we  have  to  deal 
with  is  this,  the  proceeds  of  a  remittance  made 
by  the  customer  to  the  debtor,  which  had  been 
'Cashed  before  the  debtor's  stoppage,  not  with  a 
bill  which  remained  in  specie  at  the  time  when 
the  stoppage  took  place.  If  the  bill  had  remained 
in  specie  the  matter  would  have  stood  upon  a 
very  different  footing,  and,  though  it  is  not 
necessary  to  decide  the  point,  probably  the  cus- 
tomer might  have  been  entitled  to  say,  "  That  is 
my  bill ;  I  have  paid  your  acceptance,  therefore 
hand  the  bill  over  to  me."  What  really  took 
place  was  this :  Some  few  days  before  the  stop- 
page the  debtor  cashed  the  bill,  and  now  the 
customer  says :  "  I  am  entitled  to  f  oUow  the  pro- 
ceeds as  trust  money  specifically  appropriated  to 
a  purpose  which  has  not  been  performed,  and 
therefore  this  mone^  ought  to  be  haoiHed  over 
to  me."  In  my  opinion  he  is  not  so  entitled. 
We  find  that  the  course  of  dealing  was  this : 
Although  the  remittances  were  made  by  the  cus- 
tomer for  the  purpose  of  meeting  the  acceptances 
on  his  account,  yet  the  debtors  cashed  or  dis- 
counted the  remittances  which  were  made  to 
him,  and  carried  the  proceeds  to  the  general 
account  of  the  customer,  and  credited  the  cus- 
tomer with  interest  on  the  sums  which  he  so 
received  in  respect  of  the  remittances.  Now,  in 
Be  Gothenburg  Oo^mmereial  Company,  Jessel, 
M.II.  said :  "  The  bills  were  sent,  I  think,  origin- 
ally for  the  purpose  generally  pi  providing  funds 
to  meet  acceptances,  and  for  no  other  purpose, 
with  the  right  of  discounting  and  appropriating 
the  money."  If  a  man  pays  interest  for  money 
he  must  be  entitled  to  the  use  of  the  money. 
When  a  man  locks  up  money  which  is  intrusted 
to  him  in  a  box,  he  does  not  pay  interest  on  it. 
I  think  we  must  judge  of  the  contract  between 
the  parties  from  the  course  of  dealing  and  from 
the  accounts  which  were  rendered,  and,  looking 
at  the  whole  course  of  dealing,  in  my  opinion, 
although  so  long  as  the  remittance  remained  in 
specie  unappropriated  the  customer  might  have 
said,  "  Hand  it  over  to  me,"  yet,  looking  at  the 
accounts  rendered  from  time  to  time,  the  infer- 
ence is  that  the  banker  was  to  be  at  liberty  to 
put  himself  in  funds  by  cashing  the  remittances, 
and  when  he  had  done  so  to  treat  himself,  not 
as  a  trustee  of  the  proceeds  for  the  customer,  but 
only  as  a  debtor  to  the  customer  for  the  sums 
which  he  had  thus  received.  In  my  opinion, 
interest  being  from  time  to  time  carried  to  the 


credit  of  the  customer  in  the  account,  the  banker 

was  entitled  to  put  the  proceeds  into   his  own 

pocket,    not   keeping   them    separate   from  his 

general  account.     In  my  opinion,   therefore,  as 

regards  the  proceeds  of    the  bills  which  iretB 

cashed  before  the  stoppage,  the  customer  must 

come  in  and  prove  as  a  creditor,  and  cannot  say 

that  the  debtor  was  a  trustee  for   imnself.    I 

cannot  see  any  distinction  at  all  between  the 

previous  decision  in  Be  GotJtetihurg  Commeraial 

Company  and  the  present  case. 

LiNDL£Y,  L.J. — I  am  of  the  same  opinion.    If 

we  look  at  the  course  of  dealing  between  these 

parties  and  the  terms  of  the  letter  of  the  13th 

July,  which  remitted  the  bill  for  4501.  at  sight, 

and  also  look  at  what  was  done  with  respect  to 

the  interest  on  the  balance  due  on  the  account 

between  Neck  and  Thomson,  I  think  the  inference 

is  inevitable  that  the  position  of  Neck,  as  regards 

the  money  received  by  him  from  the  bill,  was  the 

position  not  of  a  trustee,  but  of  a  debtor.     I 

think  that  is  the  true  inference,  and   the  only 

inference  that  can  be  drawn.     I  am  quite  unable 

to    distinguish  this    case  from  £«    Gothenbarg 

Commercial  Company.  ,        ?    7?       j 

'^     •'  Appeal  alloiced. 

Solicitor  for  the  appellant.  H.  Montagu. 
Solicitors  for  the  respondents.  Young,  Jones, 
Boberte,  and  Hale. 


Thursday,  March  6. 
(Before  Cotton,  Bowes,  and  Fry,  L.JJ.) 
Be  Massky  and  CAaEY.  (a) 
Solicitor — Bill  of   costs — Taxation — Negligene»-^ 

Disallowance — Jurisdiction  of  taxing  master. 
The  taxing  master,  when  taanng  a  bill  of  costs 
between  a  solicitor  a7id  his  clients  releUitig  to 
the  proceedings  in  an  action,  has  jurisdi4Mon 
to  disallow  the  costs  of  proceedings  which  were 
rendered  necessary  only  by  ilie  negligence  or 
mistalce  of  the  solicitor. 

This  was  an  appeal  from  the  Vice-Chancellor  of 
the  County  Palatine  of  Lancaster. 

Messrs.  Massey  and  Carey,  who  were  solicitors 
at  Liverpool,  acted  as  solicitors  for  Mr.  Wood, 
who  was  himself  a  solicitor,  in  an  action  in  the 
Lancaster  Court,  in  which  he  was  defendant. 

The  plaintiff  having  delivered  a  reply  to  the 
defendant's  statement  of  defence,  Messrs.  Massey 
and  Carey  sent  it  to  Wood.  He  did  not  com- 
municate with  them,  and  thev  made  no  sugges- 
tion to  him  concerning  the  reply,  and  no  rejoinder 
was  delivered  within  the  time  limited  uy  the 
Rules  of  Court,  After  that  time  had  expired, 
counsel  advised  that  it  was  desirable  for  the 
interests  of  the  defendant  that  a  rejoinder  shonld 
be  put  in.  An  application  was  accordingly  made 
to  the  court  for  leave  to  deliver  a  rejoinder, 
notwithstanding  the  time  had  expired.  In 
support  of  this  application,  Mr.  Carey  made  an 
aflioavit,  in  which  he  stated  that  he  wa«  acting 
as  solicitor  for  the  defendant  and  had  the  conduct 
of  the  action  for  him,  and  that  the  omission  to 
file  a  rejoinder  had  happened  "  by  inadvertence." 

Leave  was  granted  by  the  court  upon  the  terms 
of  the  defendant  paying  the  costs  of  the  applioi- 
tion.    These  costs  were  paid  by  Messrs.  Massey 

(a)  Beported  by  W.  0.  Bibs,  Esq.,  BwrlsteiHitJiaw. 
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and  Care^,  and  were  cliarged  against  Mr.  Wood 
in  tlieir  bill  of  costs. 

Subsequently  Wood,  on  a  motion  ex  parte  to  the 
F&latine  Court,  obtained  the  common  order  for 
delivery  and  taxation  as  between  solicitor  and 
client  of  Massey  and  Carey's  bill  of  costs  in 
relation  to  the  action.  On  taxation  of  the  bill, 
the  r^^trar,  acting  as  taxing  master,  disallowed 
the  costs  of  the  application  for  leave  to  deliver 
the  rejoinder,  on  the  ground  that  they  had  been 
cansed  by  the  negligence  of  the  solicitors. 

Messrs.  Massev  and  Carey  appealed  to  the  Vice- 
Chancellor,  but  he  affirmed  the  decision ;  and  they 
now  appealed  to  the  Court  of  Appeal. 

Clare  for  the  appellant.— The  bill  ought  to  have 
been  taxed  as  between  solicitor  and  town  agent, 
and  not  as  between  solicitor  and  client.  The 
r^strar,  acting  as  taxing  master,  had  no  juris- 
diction to  consider  the  question  of  negligence, 
and  to  disallow  the  items  on  that  ground.  The 
client's  remedy  was  an  action  against  the  solicitor 
for  negligence : 

The  Papa  dt  Roine,  3  P.  My.  160 ; 

Wh^eman  v.  Havleitu.  39  L.  T.  Bep.  N.  S.  629  ; 

4C.  P.  Div.  13; 
ltate}utt  V.  Parte*,  9  M.  ft  W.  767 ; 
ICotxan  &  WnrtibnTK  on  Ooata,  p.  394. 

[Pbt,  L.J.  referred  to  Re  Bolton,  9  Beav.  272.] 
But  if  the  registrar  had  such  jurisdiction  he 
ought  not  to  have  exercised  it  nere.  If  there 
was  a  slip  in  not  putting  in  a  rejoinder.  Wood 
is  responsible  for  it.  He  had  taken  the  whole 
conduct  of  the  action  into  his  own  hands.  The 
reply  was  sent  to  Wood,  and  the  appellants  were 
not  responsible  for  the  delay  in  putting  in  the 
rejoinder. 

■'Roteh,  for  the  respondent,  referred  to  Dixon  v. 
WilliarMon  (4  De  G.  &  J.  608),  but  was  stopped 
by  the  Court. 

CoTTOx,  L.J. — ^This  is  an  appeal  by  Messrs. 
Uassey  and  Carey  from  a  decision  of  the  Vice- 
Chancellor  of  the  County  Palatine  of  Lancaster, 
refusing  to  entertain  an  objection  to  the  taxation 
of  the  appellants'  hill  of  costs.  The  taxation 
must  be  treated  as  a  taxation  between  a  solicitor 
and  his  client.  The  taxation  was  claimed  by 
Wood,  who  alleged  that  Messrs.  Massey  and  Carey 
■were  his  solicitors,  and  asked  for  taxation  on  that 
ground.  It  was  an  ex  parte  order,  which  did  not 
indeed  bind  the  solicitors ;  but  they  did  not  apply 
to  discharge  it,  as  they  might  have  done,  if  the 
allegations  ma^e  in  the  petition  were  not  true. 
But  the  case  does  not  stop  there,  for  in  the  affi- 
^vit  sworn  by  Mr.  Carey  in  his  application  for 
father  time,  he  stated  that  he  was  acting  for 
Wood  as  his  solicitor  in  the  action.  Therefore,  in 
my  opinion,  it  must  be  taken  as  a  taxation  between 
solicitor  and  client.  Now,  we  must  consider  what 
the  items  are  which  the  registrar  has  disallowed. 
"  appears  that  a  reply  had  ocen  delivered  by  the 
plaintiff  in  the  action,  and  Messrs.  Massey  and 
Carey  sent  it  to  Wood.  He  said  nothing,  and 
they  did  nothing;  but  after  the  time  had  expired 
for  putting  in  a  rejoinder,  counsel  advised  that  a 
rejomder  ought  to  be  put  in,  and  thereupon  a 
"nnnncns  for  further  time  to  deliver  the  rejoinder 
■fas  taken  out  by  the  appellants,  and  the  costs  of 
those  proceedings  have  been  disallowed  by  the 
'^gistrar.  In  my  opinion  he  was  quite  right  in 
disallowing  them.  The  proceedings  were  neces- 
sary only  for  the  purpose  of  extending  the  time 


I  for  putting  in  the  rejoinder  after  the  proper  time 
had  been  allowed  to  expire.    Therefore,  they  were 
not  proceedings  necessary  for  the  due  conduct  of 
the  action,  but  necessary  only  to  remedy  a  slip 
which  the  appellants  had  themselves  made.    ]^ 
was  said  that  the  taxing  master  had  no  jurisdic- 
tion to  disallow  chaises  on  the  ground  of  negli- 
gence, but  that  an  action  for  negligence  ought  to 
be  brought  by  the  client  against  the  solicitor.     In 
my  opinion,  the  question  here  is  not  the  same  as 
that  which  would  arise  in  an  action  for  negli- 
gence.   The  question  here  is,  whether  the  client 
should  be  charged  with  costs  which  are  referable 
only  to  amending  a  slip  made  by  the  solicitor. 
We  have  made  inquiries  of  the  taxing  masters, 
both  of  the  Chancery  and  common  law  divisions, 
as   to  what   has    been   their    practice    in    such 
matters.    Undoubtedly  the  taxing  masters  in  the 
Chancery   Division    are   more   uberal   in    enter- 
taining objections  on  the  ground  of  negligence, 
perhaps   because   the  order  for   taxation  in  the 
Chancery  Division  directs  payment  on  taxation, 
while   tne  order  in  the  Common  Law  Division 
is  only  a  stay  of  proceedings  on  payment.    Pro- 
bably, at  common  law,  if  the  objection  was  that 
the  whole  action  had  failed  by  reason  of  the  negli- 
gence of  the  solicitor,  that  would  be  considered  a 
question  proper  to  be  decided,  not  by  the  master, 
but  in  an  action  by  the  client  for  negligence.^ 
WTiether  that  would  be  so  also  in  the  Chancery  ^ 
Division,   I  do  not  know;   but  it  is  not   neces-' 
sary  to  consider    that  point   now,  for   both  at 
Common    law    and    in    Chancery    the    taxing 
master    will    entertain    the   objection    that    a 
certain    step    in   the    action    would    not    have 
been  necessary  if  the  solicitor  had  done  his  dnty 
in  the  ordinary  way,  and  would  hold  that  the 
costs  of  such  a  step  were  not  properly  chargeable 
to  the  client.    No  doubt,  in  the  case  of  Matchelt 
V.  Parkes,  Parke,  B.  said  (9  M.  &  W.  767,  768) : 
"  The  master  had  certainly  no  authority  to  enter- 
tain the  question  of  negligence ;  that  is  a  matter 
for  the  consideration  of  a  ]ury."    But  any  expres- 
sion of  a  judge  must  be  taken  with  reference  to 
the  facts  of  the  case  before  him,  and  in  that  case 
it  was  not  a  question  of  particular  steps  in  the 
action,  but  the  whole  action  had  been  rendered 
useless  to    the  client  by  the   negligence  of  his 
solicitor.     Therefore,  it  was  a    question  which 
ought  properly  to  be  left  to  a  jury  in  an  action. 
In  the  present  case,  I  am  of  opinion  that  the  regis- 
trar had  power  to  disallow,  and  was  right  in  dis- 
allowing, the  items  in  question.     Then  it  was  con- 
tended that  Wood  had  relieved  his  solicitors  from 
the  duty  of  advising  him  as   to  delivery  of  a 
rejoinder.    But  this  being  a  taxation  as  between 
solicitor  and  client,  and  not  as  between  solicitor 
and  agent,  the  onus  is  on  the  solicitors  to  show 
that  their    client    had   undertaken  the  duty  of 
advising  as  to  the  conduct  of  the  action.    No 
evidence    has  been  adduced  in  support  of  this 
contention,  except  the  mere  fact  that  the  appellants 
had  undertaken  to  do  the  work  on  agency  charges. 
But  there  is  nothing  to  prevent  solicitors,  while 
acting  as   solicitors  for  a  client    in  an  action, 
agreeing    that    thev    shall    only    make    agency 
charges.    Beyond  this  there  is  no  evidence  that 
Wood   relieved   his  solicitors  from  the  duty  of 
advising    him  as  to   the  conduct  of  the  action. 
That   contention,  therefore,  fails.     It    was    also- 
objected  that  we  have  no  proof  that  the  rejoinder 
was  necessary ;  and  if  so,  it  is  urged,  how  can  it 
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he  said  that  tbe  appellants  made  a  mistake  ia 
not  delivering  one  r  But  that  is  met  by  Mr. 
Carey's  own  affidavit,  where  he  says  that  the 
rejoinder  was  omitted  to  be  delivered  "  by  inad- 
vertence." Perhaps  the  appellants  ought  not  to 
be  conclusively  bound  by  this  expression,  but  it 
shows  that  the  onus  is  on  them  to  show  that  the 
rejoinder  was  not  reasonably  necessary,  and  they 
have  not  attempted  to  do  this.  On  the  whole,  i 
am  of  opinion  that  the  decision  of  the  Vice- 
Chancellor  was  right,  and  that  this  appeal  must 
be  dismissed. 

BowEN,  L.J. — I  am  of  the  same  opinion.  The 
taxing  master,  when  taxing  a  bill  of  costs  relating 
to  proceedings  in  an  action,  is  not  bound  to  allow 
the  costs  of  proceedings  which  are  apparently 
unnecessary,  and  which  could  only  be  held  to  be 
proper  if  it  were  shown  that  they  were  caused  by 
the  act  of  the  client,  not  by  the  act  of  the 
solicitor.  For  the  purpose  of  this  taxation  the 
order  treated  Massey  and  Carey  as  being  Wood's 
solicitors.  They  were  his  solicitors,  though 
employed  on  agency  terms.  Li  a  free  country 
yon  may  make  any  bargain  you  like.  Here  the 
only  bargain  was  as  to  the  scale  of  remuneration. 
Therefore,  treating  them  as  solicitors,  with  a 
special  undertaking  as  to  the  scale  of  fees,  the 
registrar  finds  that  certain  costs  were  inex- 
cusable. He  seems  to  me  to  have  been  right  in 
disallowing  these  items.  It  is  tme  that  at 
common  law  the  taxing  master  lias  not  the  power 
to  decide  the  question  of  negligence  in  all  caees. 
If  the  negligence  goes  to  the  loss  of  the  whole 
a«tion  he  cannot  entertain  the  question,  but  if  it 
relates  only  to  certain  proceedings  in  the  action 
he  can.  Otherwise  the  unfortunate  result  would 
be  that  if  there  was  a  question  as  to  the  pro- 
priety of  a  particular  step  in  the  action,  as  to 
whicu  no  man  is  better  aole  to  decide  than  the 
taxing  master,  vou  place  the  client  in  the  position 
that  he  would  nave  to  pav  the  charge  and  then 
bring  an  action  to  get  it  back  from  the  solicitor. 
It  seems  to  me  that  the  taxing  master  has  the 
power  to  decide,  and  that  he  ought  to  decide,  such 
questions  without  prejudice  to  the  right  of  the 
client  to  bring  an  action.  In  Cliffe  v.  Protier 
(2  Dowl.  21)  it  was  decided  that  the  master  may 
disallow  costs  occasioned  by  the  negligence  of  a 
solicitor.  In  that  case  the  action  hwl  been  com- 
menced by  the  solicitor  in  ataumpsit  instead  of 
in  covenant,  whereby  the  proceedings  became 
useless,  and  the  court  made  an  order  absolute  to 
strikeout  the  items  objected  to  without  prejudice 
to  the  solicitor's  right  to  bring  an  action  for 
them.  That  shows  that  the  master  had  juris- 
diction to  allow  or  disallow  items  on  the  ground 
that  the  costs  were  uimecessary.  That  is  the  real 
question  here,  whether  these  costs  were  unneces- 
sary, and  I  think  the  master  was  right  in  deciding 
that  they  were.  I  agi-ee,  also,  as  to  the  other 
points. 

Fry,  L.J. — ^To  my  mind  it  is  very  clear  that 
the  taxing  master  has  power  to  decide  whether 
any  particular  items  charged  are  proper,  and 
to  disallow  them  if  they  are  improper.  It  is 
equally  clear  that  no  item  can  be  proper  which 
is  due  to  the  negligence  or  ignorance  of  the  soli- 
citor. Therefore,  the  only  question  if,  are  these 
items  proper  charges,  or  do  they  arise  from  the 
negligence  of  the  solicitor  F  We  must,  there- 
fore, consider  who  was  responsible  for  the  slip 


I  which  occurred?  Carey,  when  tbe  matter 
fresh  in  his  memory,  stated  in  his  affidavit 
that  he  was  Wood's  solicitor,  and  that  it  was 
throush  his  inadvertence  that  the  rejoinder  was 
not  delivered.  But  afterwards  the  appellants 
say  that  Wood  was  the  person  who  assnmed  the 
duty  of  seeing  if  the  rejoinder  was  necessary. 
They  have  foiled  to  show  that  this  was  the  case. 
In  my  opinion  we  are  driven  to  the  conclusion 
that  the  appellants  were  responsible  for  the  slip, 
and  that  these  items  were  properly  struck  oat. 
It  appears  to  me  that  our  decision  is  in  accord- 
ance with  Re  Bolton  (9  Beav.  272).  In  that  case 
the  word  "inquiry"  had  been  substituted  by 
mistake  for  "  sale  "  in  the  decree.  The  defen- 
dant's solicitor  ought  to  have  had  the  error 
corrected,  and  he  requested  the  plaintiff's  solicitor 
to  get  this  don^,  but  he  failed  to  do  so  by  reason 
of  ill  health.  The  defendant  was  obliged  to 
present  a  petition  to  remedy  the  mistake,  and 
the  court  made  the  defendant's  solicitor  bear  the 
costs  of  the  petition. 

Appeal  di»mU*ed  with  eotla. 

Solicitors  for  the  appellants,  Korrit  and  Norrit, 
agents  for  Mastey  and  Co.,  Liverpool. 

Solicitors  for  the  respondent,  PritcJuird,  Engh- 
field  and  Co.,  agents  for  A.  S.  Mather,  LiverpooL 


HIGH   COURT  OF  JUSTICE.  ^^ 

CHANCERY  DIVISION.  •   ,    • 
Aug.  9  and  12. 
(Before  Kay,  J.) 
Portal  to  Ijavb.  (a) 

WiU —  Construction  —  After-acquired  property — 
Specific  or  residuary  gift — 1  Vict.  c.  26,  s.  24. 

Testator,  hy  his  will,  gave  to  his  son  G.for  life  "  my 
cottage  and  all  niij  land  at  S.,  on  the  etpecial  con- 
dition that  no  fir  or  other  trees  or  shrubs  Oiereott 
(except  when  aiiiuilly  decayed)  he  at  any  time  eui 
down  or  removed,  and  that  tlie  oiUside  boundary 
fences  he  kept  in  good  preseivaiion,  and  the 
■plantations,  heatJiers,  and  furze  he  all  preserved 
in  their  present  state ;  "  and  as  to  all  other  his  free- 
hold manor,  messuages,  lands,  and  real  estate 
whatsoever  and  wheresoever,  he  gave  the  same 
to  trustees  upon  certain  trusts. 

At  the  date  of  his  tcill  the  testator  was  seised  of  a 
cottage  and  dboui  twenty-two  acres  of  land  at  8. 
He  sid>$equently  contracted  to  buy  frotn  his  son 
G.  a  niansion-liouse  and  about  ten  acres  of  land, 
also  at  S.,  but  at  tlie  date  of  his  death  the  eon- 
tract  had  not  been  completed.  The  question  arose 
Khetlier  the  mansion-house  and  ten  acres  of  land 
were  comprised  in  the  speeifie,  or  the  residttary, 
gift: 

Held,  that  they  were  comprised  in  the  specific  gift. 

Adjourned  sl'umoxs. 

This  was  a  summons  under  the  Vendor  and 
Purchaser  Act  1874,  for  the  purpose  of  obtaining 
a  decision  as  to  whether  certain  property  passed 
by  a  specific  gift  in  the  will  of  the  testator 
Ueorgc  Lamb,  or  by  the  residuary  gift  in  the 
same  will. 

George  Lamb,  by  his  will,  dated  the  5th  Nov. 
1872,  made  the  following  disposition : 

{a)  Beported  by  A.  J.  Ball,  Eaa.,  BuTM«r«t-I«w. 
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I  gire  and  deviae  unto  my  sod  Gaonre  Hour  Lamb  for 
Jaa  me  mj  oottagre  and  all  my  land  at  Stonr  Wood,  in  the 
pwiih  of  Cluutclmroh,  in  ua  oonnty  of  Southampton, 
OB  tha  aapaoial  condition  that  no  flr  or  other  trees,  or 
■hnbs  thereon  (ezo^t  when  aetoally  deoaysd)  b«  at  any 
time  snt  down  or  remorad,  and  that  us  ontside  bonndary 
fanoes  be  kept  in  good  preaerration,  and  the  plantations, 
hiathen,  and  fnrze  be  all  preserred  in  their  present 
>tate.  And  after  the  deoaaae  of  the  said  Oeorge  Henry 
Iamb  I  ^Te  and  derise  the  said  cottage  and  lands  at 
Stonr  Wood,  with  their  appurtenances,  nnto  his  son 
Doa^ma  Oeoige  Lamb,  his  liairs  and  assigns  for  aver. 
IVonded,  nerertheless,  that  in  oaae  the  said  Douglas 
George  Lamb  shall  die  under  the  am  of  twenty-one  years, 
or  aMul  die  after  that  age  without  leaving  any  iasna  him 
nrririiigi  then  I  gire  and  derise  the  said  oottage  and 
land  at  Stonr  Wood  with  their  appnttenanees  nnto  my 
MB,  J.  W.  I4unb  and  his  heirs  and  assigns  for  erer. 

And  as  to  all  other  his  h'l^hold  manor, 
messuages,  lands,  and  real  estate  whatsoever  and 
wheresoever,  and  also  as  to  all  the  residue  of  his 
monqrs  and  personal  estate  whatsoever,  he  gave 
the  same  to  tmstees  u]X)n  certain  tmstti. 

At  the  date  of  his  will,  and  thenceforth  nntil 
his  death,  the  testator  was  seised  of  a  cottage 
and  about  twenty-two  acres  of  land  situated  at 
Stonr  Wood.  Heather  and  shmbs  were  growing 
upon  the  land. 

In  July  1875  the  testator  entered  into  a  con- 
tract to  purchase  from  his  son  George  Henry 
Lamb,  a  mansion-house  and  about  ten  acres  of 
land  at  Stour  Wood.  This  propertj-  adjoined  the 
cottage  and  twenty-two  acres  of  land. 

The  testator  died  on  the  11th  Aug.  1875,  at 
which  date  the  contract  tor  the  purchase  of  the 
mansion-honse  and  ten  acres  haa  not  been  com- 
pleted. 

In  Dec.  1875  George  Henry  Lamb  conveyed 
this  property  to  the  trustees  of  the  testator's 
will,  and  on  the  7th  July  1884  the  trustees  entered 
into  an  agreement  to  sell  the  same  property  to 
George  Henry  Lamb. 

The  question  having  arisen  whether  this  pro- 
perty jiassed  under  the  specific,  or  the  residuary, 
gift  m  the  will,  the  trastees  took  out  this 
summons  asking  that  it  might  be  declared  that  the 
hereditaments  comprised  in  the  agreement  of  the 
7th  July  1884  did  not  pass  bv  the  specific  devise 
contained  in  the  will  of  the  testator  of  his 
cottage  and  all  his  land  at  Stour  Wood,  in  the 
pansE  of  Christchurch,  but  formed  part  of  his 
residuary  real  estate  at  the  time  of  his  death. 

EamUton  Humphreys  for  the  summons. — ^The 
words  of  the  specific  gift  here  are  not  appropriate 
to  the  mansion-house  and  ten  acres  after  acquired. 
I  submit  that  the  intention  here  was  only  to 
devise  the  cottage  and  twenty-two  acres,  and  that 
there  is  a  sufficient  contrary  mtention  shown  here 
to  take  the  case  out  of  the  24th  section  of  the 
Wills  Act: 

Cola  V.  8aM,  1  Mao.  t  0.  518. 

Sramley  for  the  purchaser. — By  reason  of  sect. 
24  of  the  Wills  Act  the  will  must  be  construed 
U  if  the  testator  had  at  the  time  of  making  it 
the  property  which  he  subsequently  acquired.  If 
that  had  been  so,  the  words  of  tne  specific  gift 
would  have  been  wide  enough  to  include  such 
property.  There  is  no  indfcation  of  any  contrary 
intention  within  the  meaning  of  sect.  24  of  the 
Act.  Even  if  the  testator  had  qualified  the  g^ 
by  the  use  of  the  word  "now,"  there  would  not, 
I  submit,  have  been  any  such  intention  shown : 

Wagiiaffr.  Wagslaff,  L.  Bep.  S  Eq.  229; 
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Aitg.  12. — Kay,  J.  stated  the  facts,  and  con- 
tinued : — The  24th  section  of  the  Wills  Act  pre 
vides  that  every  will  shall  be  construed,  with 
reference  to  the  real  estate  and  personal  estate 
comprised  in  it,  to  speak  and  take  effect  as  if  it 
had  been  executed  immediately  before  the  death 
of  the  testator,  unless  a  contrary  intention  shall 
app>ear  by  the  will.    This  section  was  intended  to 
give  effect  to  what  has  been  called  a  generic  dis- 
position, so  as  to  make  it  include  all  property  of 
the  kind  described  belonging  to  the  testator  at 
the  time  of  his  death.    Obviously  it  is  not  neces- 
sary to  the  application  of  this  section  that  it 
should  be  shown  that  the  testator  intended  that 
the  after-acquired  property  should  pass.    If  he 
had  no  intention  on  the  subject,  the  atter-acquired 
property  would  pass  by  force  of  this  provision. 
The  statute  reauires  that  the  will  should  show 
upon  the  face  oi  it  a  contrary  intention,  that  is,  an 
intention  that  the  after-acquired  property  should 
not  pass.    There  are  two  classes  of  cases  of  which 
the  books  contain  examples :  one  where  the  words 
are  not,   strictly  speaking,   generic,  but    really 
describe  a  particular  property  which  the  testator 
had  at  the  date  of  his  will,  among  which  Cole  v. 
Scott  may  be  ranked,  where   Lord   Cottenham 
read  the  will  as  meaning  "all  the  freehold  and 
leasehold  estates  of  which  the  testator  at  the  date 
of  his  will  was  seised  or  entitled,"  and  that,  as 
Lord  Hatherley  says  in  Douglas  v.  Douglas  (Kay, 
400),  being  a  reference    to  something  specific, 
would  not  be  enlarged  by  this  provision  of  the 
statute."    On  the  otner  hiand,  such  an  expi-ession 
as  "  all  the  lands  of  which  I  am  seised  in  A." 
must  be  read  as  if  written  just  before  the  tes- 
tator's death  {Doe  v.  Walker,  12  M.  &  W.  591).  So 
the  word  "  now  " — any  property  I  now  possess— 
read  in  the  same  manner  would  pass  all  the  pro- 
perty possessed  by  the  testator  at  the  time  of  his 
death:  (Wagttaffv.  Wagttaff;  Be  Ord;  Dickinson 
V.  Dickinson ;  EvereH  v.  Everett,  38  L.  T.  Bep.  N.  S. 
681;    7    Oh.    Div.    428;     Goodlad   v.    Burnett, 
1  K,  &J.  341 ;  Re  Midland  Batlway  Company.) 
Beading,  therefore,  this  will  as  though  it  had 
been  written  immediately  before  the  testator's 
death,  the  words  "  in  their  present  state  "  which 
occur  in  this  devise  must  be  taken  to  refer  to  that 
period,  and  do  not  indicate  nn  intention  that 
after-acquired    property   should   not  pass  with 
sufficient  clearness  to  amount  to  that  contrary 
intention  which  the  statute  requires.    The  real 
difficulty,  to  my  mind,  is  to  determine  whether  in 
fact  this  gift  of  specific  property  contains  general 
words    tmich    would    pass    lands    subsequently 
acquired,  or  whether  it  is,  as  Lord  Cottenham 
considered  to  be  the  case  in  Cole  v.  Seott,  merely 
a  description  of  certain  specific  property  of  which 
the  testator  was  possessed  at  the  date  of  his 
will.    I  agree  with  the  argument  that  the  mode 
of  trying  this  question  ia  to  suppose  the  testator 
at  the  date  of  his  will  to  have  oeen  possessed  of 
the  property  which  he  in  fact  subsequently  ac- 
quir^  and  then  to  consider  if  the  words  are 
sufficient  to  pass  it.    They  certainly  are  not  verj- 
apt  words  for  that  purpose.  The  testator  desiring 
Digitized  b> 
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to  devise  this  mansion-house  would  hardly  de- 
scribe it  by  the  terms  used.  However,  the  word 
"land"  is  quite  large  enough  to  include  it,  and, 
as  the  words  are  "  all  my  land  at  Stour  Wood,"  I 
do  not  see  that  it  could  oe  held  on  any  trae  prin- 
ciple of  oonstmction  that  this  property  would 
not  pass.  Probably  the  testator  had  no  intention 
in  the  matter.  Perhaps  he  did  intend  this  pro- 
perty to  go  to  his  SMI.  I  cannot  teU.  However, 
he  hJas  not  indicated  that  contrary  intention  re- 
quired by  the  statute  with  sufficient  clearness  to 
enable  me  to  say  that  this  property  did  not  pass. 
There  must  be  a  declaration  that  the  property  in 
question  passed  by  the  specific  devise. 

Solicitors  for  the  trustees,  Johnson  and 
WeaUierall,  agents  for  Lamb,  Brooks,  and  Sli^er- 
wood,  Basingstoke. 

Solicitors  for  G.  H.  Lamb,  Longbovme  and 
Stevens,  agents  for  E.  and  B.  Locke,  Mdksham. 


Tuesday,  May  6. 

(Before  Pearsox,  J.) 

Gow  ».  FossTEB.  (a) 

Tenant  for    life    and   remaindermen—Share  in 

partnership  business — Loss — ApportionmeHt. 
A  testator  gave  all  his  property,  which  included  a 
share  in  a  partnership  business,  upon  trust  as  to 
one  moiety  to  pay  the  amuial  proceeds  thereof  to 
his  datigJUer  for  life,  and  after  lier  decease  for 
her  children.  He  dA/recled  his  trustees  to  carry 
on  the  bnriness  imiil  the  es^ration  of  the 
«dgting  partnership  term,  and  atetkorised  them 
to  entfioy  any  of  the  trust  premises  tlierein,  but 
he  made  no  provision  as  to  the  manner  in  which 
losses  should  be  borne  between  teruintfor  life  and 
rematndmrMn. 
The  partner sh^  deed  contained  noproviaion  as  to 
the  mode  in  which  losses  were  to  he  borne,  but  it 
had  been  the  ciuiom  of  ihe  firm  durina  the 
testator's  lifetime  to  divide  aU  the  prc^iis  of  each 
year,  a/nd  in  any  year  in  which  there  was  a  loss 
to  write  such  loss  off  the  capital  aeeording  to  (he 
proportionate  shares  {herein  of  the  partners. 
Seld,  that  the  testator's  doMghter  was  emUOisd  to 
receive  withovt  deduction  one  moiety  of  iJiat 
aho/re  in  the  profits  of  each  year  which  the  tes- 
tator, if  living,  would  haoe  received,  and  the 
losses  of  an  utmrqfitable  year  mmtt  be  written  off 
capital,  according  to  the  cuttom  of  the  firm, 
tliere  being  no  lidbiUly  vpon  the  teetator's 
daughter,  as  tenatU  for  life,  to  recoup  out  of 
eubsequent  profits  any  losses  suataitied  by  the 
settled  share  in  the  capital  of  the  partnership.  . 
Sfkcial  case. 

James  Forster,  who  died  on  the  30th  March 
1879,  made  his  will  dated  the  22nd  Aug.  1878,  and 
thereby  appointed  executors  and  trustees  for  the 
special  purposes  mentioned,  and  devised  and  be- 
queathed to  them  all  his  real  and  personal  estates 
upon  trusts  for  payment  of  debts  and  funeral  and 
testamentary  expenses  and  certain  pecirniary 
legacies,  and  subject  thereto  out  of  the  income  to 
pay  an  annuity  to  his  wife  for  her  life ;  and  the 
testator  directed  that  subject  to  the  trusts 
aforesaid  the  trust  premises  should  be  held  upon 
trust  for  his  only  son  Alfred  James  Forster,  and 
his  only  daughter  Emma  Jane,  the  wife  of  G.  F. 
Forster,  absolutely  in  equal  shares,  but  as  to  the 
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share  of  his  daughter  he  directed  that  it  should 
be  held  by  his  trustees  upon  trust  to  pay  the 
annual  proceeds,  including  the  net  profits  of  any 
business,  to  her  during  her  hfe  for  her  separate 
use  without  power  of  anticipation,  and  that  after 
her  death  the  same  share  and  interest  should  be 
held  upon  trust  for  her  children  or  remoter  issue, 
or  for  ner  testamentary  appointees  or  next  of  kin 
as  therein  mentioned.  The  testator  further 
directed  that  his  share  and  interest  at  the  time 
of  his  death  in  the  business  of  lead  manufacturers, 
in  which  he  was  a  partner,  should  be  deemed  to 
have  been  bequeathed  to  his  said  trustees  by  the 
general  devise  and  bequest  aforesaid,  and  in 
case  the  therein  terms  oi  the  then  existing  part- 
nership should  not  have  expired  at  his  deatb,  be 
directed  his  trustees  to  carry  on  the  said  business 
until  the  expiration  of  the  said  partnership  term, 
and  he  expressly  authorised  them  not  only  to  hsb 
such  capital  as  he  should  have  in  the  business  at 
the  time  of  his  death,  but  also  such  other  part  of 
the  trust  premises  as  they  should  think  fit,  it 
being  his  intention  that  th€^  should  have  as  fall 
control  over  the  whole  of  the  trust  praniaes,  for 
the  purpose  of  carrying  on  the  said  businees,  as 
he  would  himself  have  had  if  he  had  been  living. 
The  testator  made  no  special  provision  by  his  will 
for  the  event  of  any  loss  being  sustained  in  carry- 
ing on  the  business. 

The  testator  was  at  the  time  of  his  death  in 
partnership  with  John  "Wilson,  AJexandu-  Gow, 
and  C.  F.  Forster  in  a  business  of  lead  manu&c- 
turers  at  Kewcastle-on-Tyne,  the  testator's  eba^e 
in  the  capital  amounting  to  one-half. 

The  existing  term  was,  according  to  the  terms 
of  the  deed  of  partnership,  to  expire  on  the  Ist 
Jan.  1883. 

The  deed  provided  that  anannualaocount  should 
be  taken,  and  that  immediately  after  the  closing 
of  every  such  account  t^e  interest  on  capital 
should  lie  set  apart  for  payment  in  the  first  plaoe, 
and  subject  thereto  the  net  profits  should  be 
divided  between  the  partners  in  the  proportions 
to  which  they  should  for  the  time  being  be 
entitled  to  the  partnership  property. 

The  deed  further  provided  tnat  eaoh  pwioer 
might  bequeath  his  share  by  will,  but  contained 
no  express  provision  as  to  the  mode  in  which  any 
loss  incurred  in  carrying  on  the  business  was  to 
be  borne. 

It  appeared  that  it  was  the  practice  of  the 
firm  in  each  year  in  which  the  business  resulted 
in  a  profit,  to  divide  the  profit  amon^  the 
partners  according  to  the  provisions  m  the 
deed  of  partnership,  and  in  each  year  in  which 
there  was  a  loss,  to  write  off  the  apportioned 
share  of  the  loss  from  each  partner's  share  in  the 
capital. 

From  the  testator's  death  m  the  end  of  1882 
the  partnership  business  was  carried  on  by  John 
Wilson  and  the  trustees  of  the  will,  the  latter 
being  also  partners  in  their  individual  capacity, 
namely  Alexander  Gow  and  C.  F.  Forster.  The 
business  so  carried  on  earned  a  profit  up  to  the 
end  of  the  year  1880,  and  one-half  of  the  share  in. 
the  profit  which  belonged  to  the  testator's  estate 
was,  after  providing  for  the  annuity  to  Mrs. 
James  Forster,  the  testator's  widow,  paid  to  his 
daughter,  Emma  Jane  Forster. 

During  the  year  1881  the  business  was  carried 
on  at  a  loss,  which  was,  in  accordance  -mOx  the 
custom  of  the  firm  as  above  stated,  written  oS 
Jigitized  b, 


ITOT.  22,  1884.] 


THE  LAW  TIMES. 


[Vol.  LI.,  N.  S.-895- 


Chan.  Drv.] 


Booth  v.  Smith. 


[Q.B.  Div. 


the  capital,  one-half  being  written  off  from  the 
testator's  share. 

During  the  year  1882  the  business  was  carried 
on  at  a  profit,  and  the  question  now  submitted 
to  the  court  was  whether,  as  between 
Mrs.  Emma  Jane  Forster  and  her  infant 
children  entitled  in  remainder  upon  her  decease, 
Mrs.  Emma  Jane  Forster  was  entitled,  subject  to 
the  aunuiiy  to  the  testator's  widow  being  satisfied, 
to  receive  one-half  of  the  net  profits  belonging  to 
the  testator's  share  in  the  buamess  earned  in  the 
year  1882  without  deduction,  or  whether  the  same 
moiety  was  liable  in  the  first  place  to  recoup  to 
the  corpus  of  her  settled  share  of  his  estate  one 
half  of  the  loss  attributable  to  the  testator's  share 
Btistained  in  the  year  1881. 

William  Bruce,  for  the  plaintiff,  Aleiander  Gow, 
stated  the  case. 

Sir  Arthur  WaUon,  for  Mrs.  Emma  Jane 
Forster  and  her  husband  C.  F.  Forster. — Mrs. 
E.  J.  Forster  is  entitled  to  half  the  profits  earned 
by  the  testator's  shares  in  the  business  in  each 
year,  and  is  under  no  liabilitv  to  make  good  the 
loss  of  any  previous  year.  The  testator  must  be 
taken  to  mive  known  the  custom  of  his  own  firm, 
and  regard  must  be  had  to  that  custom,  which 
was  to  write  off  losses  from  capital  in  any  year 
in  which  they  occurred.  Howe  v.  Earl  of  Dart- 
month  (7  Ves.  137)  is  inapplicable  here.  Upton  v. 
Brown  (26  Ch.  Div.  688)  was  not  this  case ;  there 
the  business  was  being  carried  on  by  a  receiver 
under  the  court.  Here  it  has  been  carried  on  by 
erpress  direction  of  the  testator,  and  as  if  he  had 
been  alive  and  a  partner.  [Peakson,  J.  referred 
to  Broten  v.  GeUaih/,  17  L.  T.  Rep.  N.  S.  131 ; 
L.  Rep.  2  Ch.  751 ;  Green  v.  BriUen,  1  De  G.  J.  &  S. 
649.] 

Ijeverton  for  the  infant  children  of  Mrs.  Emma 
Jane  Forster. — ^The  loss  incurred  in  1881  should 
be  made  good  out  of  the  large  profits  earned  in 
1882.  The  tenant  for  life  ought  not  to  have  all 
the  benefit  of  the  profits,  and  yet  bear  no  part  of 
the  losses.  It  was  not  the  testator's  intention  to 
benefit  the  tenant  for  life  at  the  expense  of  the 
parties  entitled  in  remainder.  The  latter  ought 
not  to  suffer  from  the  special  mode  of  book-keep- 
ing practised  by  the  ps^rtnership  firm.  Upton  v. 
Brown  (uhi  »up.)  is  applicable.  He  referred  also  to 
ExpcuUEiit]^,  29  L.T.  Sep.  168;  1D«  O.  &  J.  180. 

Sir  Arthur  Watson  in  reply.  —  The  proper 
method  of  adjusting  the  rights  of  the  tenant  for 
life  and  the  remaindermen  is  to  follow  the  course 
which  would  have  been  adopted  if  the  testator 
had.  been  living ;  according  to  that,  all  the  profits 
of  each  jrear  i£onld  be  paid  over  intact. 

Peaksob,  J. — ^I  am  far  from  saying  that  the 
c^uestion  of  the  relative  rights  of  a  tenant  for 
bf  e  and  remaindermen  in  property  of  this  nature 
is  not  a  difiGlcnlt  matter.  It  has  come  before  me 
on  more  than  one  occasion,  and  I  have  always  felt 
it  a  matter  of  considerable  difficulty  to  decide 
satisfactorily  to  my  own  mind  what  are  the  rights 
of  the  parties.  In  the  present  case  there  was, 
according  to  my  reading  of  the  will,  no  limit 
imposed  by  the  testator  upon  the  sum  which  the 
trustees  might  place  in  the  business,  except  the 
amount  of  uie  testator's  estate  itself.  It  appears 
that,  in  accordance  with  the  practice  of  the  part- 
nership firm,  the  tenant  for  life  received  notning 
from  toe  unproeperous  year  1881,  there  being  no 


profits  to  pay  over  to  her.  She  went  without 
income  so  far  as  the  business  was  concerned.  The- 
question  now  is,  whether,  her  proportion  of  the 
loss  for  that  year  having  been  written  off  against 
her  share  of  the  capital,  the  trustees  ought,  out 
of  her  share  of  the  profits  for  1882,  to  retain  in 
their  hands  (for  I  ao  not  understand  that  they 
could  pay  it  into  the  business)  a  sum  equal  to- 
that  which  was  written  off  the  capital  of  the 
settled  'share  of  which  she  is  tenant  for  life  in 
respect  of  the  losses  of  the  year  1881.  If  I  amto- 
hold  that  they  ought  to  do  this,  I  must  come  to 
this  conclusion,  that  the  business  being  carried  on 
in  the  same  wa^  in  which  it  was  carried  on  during 
the  testator's  lifetime,  and  the  trustees  going  to 
the  manager  of  the  business  and  inquiring  what 
are  the  profits  which  they  are  to  receive  and  pay 
over  to  this  lady  as  her  share  of  the  annual  pro- 
ceeds given  to  her  by  the  will  of  the  testator,  and 
having  received  those  profits,  they  must  also- 
inquire  whether  any  losses  were  written  off 
against  the  capital  during  the  preceding  year,  and 
if  they  find  that  losses  were  written  off,  they 
must  deduct  from  the  profits  payable  to  the  lady 
in  respect  of  her  share  in  the  current  year,  and 
retain  in  their  hands  so  much  as  is  necessary  to 
make  good  her  proportion  of  the  loss  which  was 
written  off  in  the  preceding  year.  I  cannot  binng 
myself  to  the  conclusion  that  that  was  the  inten- 
tion of  the  testator,  and  of  course  I  must  be 
guided  by  the  directions  which  I  find  in  his  will. 
As  I  understand  the  will,  he  intended  that  the 
business  should  be  carried  on  in  the  same  way  in 
which  it  was  carried  on  during  his  lifetime,  with 
such  modifications  only  as  the  change  of  circum- 
stances would  render  necessary,  and  which,  in  the 
discretion  of  the  trustees  acting  under  the  powers 
given  to  them  by  his  will,  they  might  agree  to. 
Subject  to  that,  I  conclude  from  the  terms  of 
the  will  that  the  testator's  intention  was  that  the 
business  should  proceed  as  it  had  proceeded,  and 
that  the  daughter  should  be  entitleii  to  one  moiety 
of  those  profits  which  he  himself  would  have 
received  if  he  had  lived  and  had  continued  to  be 
a  partner  in  the  business.  If  that  had  been  so, 
he  would  have  received  in  respect  of  the  year 
1882  the  whole  amount  of  the  profit  which  the 
trustees  have  now  in  their  hands,  and,  under  the 
circumstances,  I  must  hold  that  the  daughter  is 
entitled  to  receive  a  moiety  of  the  profits  which 
her  father  himself  would  nave  drawn  if  he  had 
been  living. 

Solicitors  for  all  parties,  Shnm,  Croesman,  and 
Co.,  for  Stanton  and  AtJeinaon,  Newcastle-on-Tyne. 


QUEEN'S  BENCH  DIVISION. 

Afonday,  Nov.  19, 1883. 

(Before  Dat  and  Smith,  JJ.) 

Booth  v.  Smith,  (a) 

Benteharqe  on  land — Astignment  of  pmiion  of 
land  charged — B,enteharge  in  arrear — B«covery 
of  arrears  by  acti4}n  against  assignee — Bent- 
charge  ereaiei  by  deed  or  toiU. 

Where  a  portion  of  lands  that  are  charged  with  (he 
payment  of  a  renteharge  is  assigned  to  a  purchaser, 
an  action  at  la/io  for  the  recovery  of  the  arrears 
of  the  rentcha/rge  is  maintainable  agaiiist  the 

(«)  BtportBd  hr  Hxxsx  Ijoan,  Baq.,  BorUter-kULaw. 
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astignee  of  tueh  portion,  iclietJieir  the  charge  ivas 
created  by  deed  or  by  leill. 

The  statement  of  claim  delivered  by  the  plaintiff 
alleged : 

(1.)  That  Frederick  Griffiths,  late  of  Epping,  in  the 
county  of  EMez.  died  on  the  25th  day  of  Ilaroh  1875, 
having  by  hie  will,  dated  the  28th  day  of  September  1874 
(■ad  proved  on  the  Slst  day  of  Joly  1875),  deriied  and 
beoaeathed  to  his  son  William  Griffiths  his  house,  shop, 
and  premises  in  Epping  aforesaid  (in  which  the  testator 
oamed  on  the  business  of  a  printer  and  stationer),  with 
the  garden,  stabling,  and  appnrtenanoes  thereto  belong- 
ing, for  his  own  nse  and  Deneftt,  but  sabjeot  to  and 
changeable  with  an  annnity  or  yearly  snm  of  201.  to  his 
dangnter,  the  plaintiff,  for  and  dnring  her  life,  for  her 
sole  snd  separate  nse. 

(2.)  That  in  or  abont  the  year  1876  the  said  William 
Griffiths  sold  part  of  his  hereditsments  so  as  aforesaid 
devised  to  him  by  the  said  will  to  the  defendant,  who 
entered  into  possession  thereof,  and  has  ever  since 
remabied  in  possession  or  reoeipt  of  the  rents  and  profits 
thereof.  The  last-mentioned  hereditaments  were  dnly 
assured  by  the  said  William  Griffiths  to  the  defendant, 
and  the  estate  of  the  said  William  Griffiths  in  such 
hereditaments  thereby  became  vested  in  the  defendant. 

^3.)  That  while  the  estate  of  the  said  William 
Griffiths  in  the  last-mentioned  hereditaments  was  vested 
in  the  defendant,  viz.,  on  the  25th  day  of  March  1879, 
the  25th  day  of  Haroh  1880,  the  25th  d^  of  Uaroh  1881, 
the  25th  day  of  ICaroh  1882,  and  the  25th  day  of  March 
1883,  the  said  annuity  became  and  was  dne  uid  payable 
to  toe  r'**"*'* ;  the  same  was  not  so  paid,  and  uie  snm 
of  1001.  remains  due  and  owing  to  the  plaintiff  in  respect 
of  sneh  aanni^. 

Tlie  plaintiiTs  olaim  is :  (1)  Payment  of  lOOt.  by  the 
defendant;  (2)  Costs;  (3)  Forther  or  other  relief. 

Demurrer. 

The  defendant  demurs  to  the  statement  of  claim 
herein  and  says  that  the  same  is  bad  in  law  on  the 
ground  that  it  discloses  no  contract  or  duty  under  or 
by  virtae  of  which  the  defendant  has  beoome  or  is  per- 
sonally liable  to  pay  the  arrears  of  the  alleged  annuity 
to  the  plaintiff;  and  contains  no  averment  that  the 
defendant  has  actually  reoeived  any  moneys  from  the 
said  hereditaments  applicable  to  the  payment  of  any 
such  arrears ;  and  on  the  ground  that  a  purchaser  or 
grantee  from  a  devisee  of  rod  estate  chaiged  with  an 
annuity  is  not  personally  liable  in  an  a<mon  to  the 
legatee  of  the  annuity  for  or  in  respect  of  arrears  of  such 
annoi^;  and  that  no  action  is  maintainable  against 
such  purchaser  or  grantee  for  the  recovery  of  the  same 
from  nim  personallv ;  and  on  other  grounds  sufficient 
in  law  to  sustain  tois  demurrer. 

Witt  (with  him  Meteajfe),  for  the  defendant,  in 
support  of  the  demurrer. — The  question  is 
whether,  where  there  is  a  devise  of  land  which  is 
Nubject  to  a  rentcharge,  an  action  at  law  can  be 
maintained  by  the  person  entitled  to  the  rent- 
charge  against  the  assignee  of  a  portion  of  the 
land  so  charged  and  devised  P  Whether  in  fact 
there  can  be  a  personal  remedy  P  [Day,  J. — Is 
there  any  precedent  for  this  form  of  action?]  As 
far  as  I  am  aware  this  is  the  first  time  such  an 
action  has  been  attempted.  [He  was  here  stopped.] 

J.  Cutler,  for  the  plaintiff,  e4mira,  in  support  of 
the  statement  of  claim,  was  called  on  and  sub- 
mitted that  this  was  not  the  first  instance  of 
such  an  action  being  brought.  The  old  doctrine 
that  where  part  of  the  land  charged  was  released 
the  whole  charge  was  released  was  altered 
as  long  lago  as  the  22  &  23  Vict.  c.  25, 
by  sect.  10  of  that  Act,  and  obtains  no  longer, 
"rtie  point  here  is  covered  by  authority.  In 
ThonuM  V.  Sylvester  and  others  (29  L.  T.  Rep. 
N.  S.  290;  42  L.  J.  237,  Q.  B.;  L.  Rep.  8  Q.  B. 
368)  it  was  held  that,  since  the  3  &  4  Will.  4,  c.  27, 
H.  36,  abolishing  real  actions,  an  action  of  debt 
will  lie  for  the  recovery  of  a  rentcharge  in  fee. 


No  doubt,  in  the  case  of  MHutlaker  v.  Forbes  (33 
L.  T.  Rep.  N.  S.  258;  L.  Rep.  10  C.  P.  583; 
aiSrmed  on  appeal,  33  L.  T.  Rep.  N.  S.  582; 
1  C.  P.  Div.  51),  the  decision  in  such  an 
action  was  against  the  plaintiff  on  the  ground 
that  the  land  was  situate  in  Australia,  but  in  both 
courts  the  judgment  in  the  previous  case  of 
Thomas  v.  Sylvester  (tthi  sup.)  was  upheld.  The 
defendant,  as  assignee  of  the  land  subject  to  a 
rentcharge,  is  liable,  and  it  makes  no  difference 
that  the  charge  was  created  by  will  and  not  by 
deed. 

Witt  in  reply. — ^The  point  I  rely  on  is  that  there 
is  a  difference  between  a  grant  by  will  and  by 
deed.  Where  the  grant  is  by  deed,  then  by  reason 
of  the  Iprivity  between  the  ^jrantor  and  the 
grantee  of  the  land  there  is  an  implied  covenant 
or  contract  which  attaches  to  the  subseonent 
assignee  of  the  land  to  pay  the  rentcharge.  That 
distinction  was  clearly  in  the  mind  of  Quain,  J. 
in  the  case  of  Thonuxs  v.  Sylvester  (vM  sup.).  No 
such  covenant  can  be  implied  in  the  present  case. 
In  his  judgment  in  the  case  of  Whittaker  v. 
Forbes,  on  appeal  (nbl  sup.).  Lord  Cairns  says 
with  regard  to  this  subject :  "  The  liability  arises 
by  reason  of  what  is  called  privity  of  estate," 
that  is,  in  respect  of  the  party's  possession  of  the 
estate.  The  proposition  on  the  other  side  is 
too  wide.  There  is  no  possible  privity  of  contract 
between  the  testator  and  the  assignee.  There  is 
good  reason  for  such  a  contract  being  implied  in 
the  case  of  a  grant  by  deed,  because  the  assignee 
of  the  grantee  ste])s  into  the  same  position.  In 
Vriiittalier  v.  Forbes  (nbisup.)  it  was  assumed  that 
if  the  land  had  been  in  England  the  action  would 
have  lain;  the  point  was  not  argued.  In  two 
cases  in  the  Chancery  Courts,  Sallory  v.  Leaver 
(21  L.  T.  Rep.  N.  S.  453 ;  L.  Rep.  9  Eq.  22 ; 
39  L.  J.  72,  Ch.)  and  Kelsey  v.  Kelsey  (30  X.  T. 
Rep.  N.  S.  82 ;  L.  Rep.  17  Bq.  495),  in  which  an 
application  for  a  receiver  was  refused,  neither  the 
counsel  nor  the  learned  judge  alluded  for  an 
instant  to  there  being  a  remedy  by  an  action  at  law. 

Day,  J. — I  am  of  opinion  in  this  case  that  the 
defendant's  demurrer  must  be  overruled,  and 
judgment  be  given  for  the  plaintiff.  .  The  case  of 
Thomas  v.  Syleester  (uhi  sup.)  appears  to  me  to 
conclude  the  question  raised  in  the  present  case; 
nor  am  I  able  to  perceive  any  difference  or  dis- 
tinction between  a  ca.se  where  the  rentchar^  has 
been  created  by  deed  and  one  in  which  it  has 
been  created  by  will. 

SxiTH,  J.-rl  am  of  the  same  opinion. 

Solicitors  for  the  plaintiffs,  Tippetts  and  jSion, 
agents  for  Croni2)ton  UJumbers,  Hastings. 

Solicitors  for  the  defendant,  Tamphn,  Tayler, 
and  Jos/'jih. 


Monday,  Nov.  26,  1883. 
(Before  Loi-d  Coleridcb,  C.J.,  Hawkiss  ard 
Mathew,  JJ.) 
FKEEiiAN  (app.)  tj.  Newman  (resp.).(a) 
Parliament — Election    law — Claim  for  a  eoumhf 
vote — Xotice  of  objection  to—Jneorreet  dale  in 
)wtice  to  overseers — Piihlieaiion  by  ovsrseer*  qf 
list  of  objections — Waiver  of  dffed,  in  wAves  by 
—Registration  Act  1843  (6  Vict,  c  18),  «.  7. 
A  notice  of  objection  to  a  claim  for  a  county  vole 
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toas  ddioered,  on,  the  ISth  Aug.  1883,  to  the 
claimant  atid  also  to  tlie  overseers,  under  sect.  7 
of  Oe  Regidration  Act  1843  (6  Viet.  e.  18),  the 
notice  to  the  claimant  being  correct  in  all  par- 
tleidars,  hut  the  notice  to  the  overseers  being,  by 
overstglU,  dated  I8th  Aug.  1880.  The  overseers 
didy  published  the  claimant's  name  in  the  list 
^persons  objected  to,  ojwi  it  was  found  as  a 
fact  by  th«  revising  barrister  that  he  had  not 
been  ineonvenieHced  or  misled  hij  tlis  incorre<A 
date, 
lldd,  by  Lord  Coleridge,  C.J.,  Hatohins  and 
yfaihew,  JJ.  (affirming  the  revising  barrister's 
ilecision),  that  the  omission  of  the  correct  date  in 
the  notice  to  the  overseers  was  a  defect  which 
rendered  the  notice  invalid,  and  which  the  over- 
teers  liad  no  right  or  power  to  waive. 
C\SE: — 

At  the  Bevising  Barrister's  Court  for  the  revi- 
sion of  the  list  of  voters  for  the  Southern  Divi- 
sion of  the  West  Biding  of  the  county  of  York, 
the  appellant  objected  on  behalf  of  William 
Fitton  to  the  claim  of  Charles  James  Ellis  to 
liave  his  name  inserted  in  the  list  of  voters  for 
the  township  of  Alverthorpe-with-Thornes  in  the 
said  division. 

On  the  18th  Aug.  1883  the  said  William  Fitton 
gave  notice  of  his  objection  to  the  overseers  of 
the  poor  of  the  said  township  in  the  form  No.  6 
in  the  schedule  to  6  Vict.  c.  18,  as  follows : 

I  hereby  give  ^on  notice  that  I  objsot  to  the  name  of 
the  panon  mentioned  and  deaoribed  below  beinar  retained 
in  the  liat  of  voters  for  the  Mnitheni  diviAm  of  the 
weit  ridiiv  of  the  oonatr  of  York.  (The  notioe  then 
aetont  the  name  and  abode  and  qnalifioation  of  Charles 
Jamea  EUia  in  the  ordinary  form,  and  oonolnded  aa 
foUowi :) 

Sated  this  eiirhteenth  day  of  Angnit,  one  thoiuand 
eight  hudxed  and  eighiy 

(Signed)  Wm.  Fittox, 
of  Charles-atieet,  Mold  Green,  Hnddonfleld. 

The  above-mentioned  notice  was  filled  up  on  a 
printed  form  which  had  the  date  of  the  year  1880 
printed  upon  it,  and  that  date  had  not  been 
altered.  Another  and  a  correctlv  dated  notice  of 
objection  was  given  by  the  said  Wm.  Fitton  to 
Ellis  the  claimant,  and  the  overseers  duly  pub- 
lished a  list  of  objections,  including  therein  the 
name  of  the  claimant. 

It  was  objected  by  the  claimant  at  the  bar- 
rister's court  that  the  notice  to  the  overseers  was 
insufficient  and  void  in  law,  inasmuch  as  the  year 
of  our  Lord  was  incorrectly  stated  in  the  date 
at  its  foot. 

It  was  found  as  a  fact,  bv  the  revising  barrister, 
that  the  claimant  had  not  oeen  inconvenienced  or 
misled  by  the  alleged  defect  in  the  said  notice  of 
objection  given  to  the  overseers,  and  that  he  was 
entitled  to  take  advantage  of  its  insufficiency, 
notwithstanding  the  publication  of  the  list  of 
objections  by  the  overseers. 

The  names  of  seventy  other  claimants  were 
objected  to  under  similar  circumstances,  and  they 
appeared  in  a  schedule  to  the  case. 

It  was  contended  on  behalf  of  the  said  W. 
Fitton,  the  objector,  that  the  notice  to  the  over- 
seers was  sufficient  and  valid  in  law,  inasmuch  as 
thedate  thereon  appearing  did  not  show  that  the 
notice  was  not  given  to  the  overseers  before  the 
20th  Aug.  1883 ;  that  the  notice  given  by  the 
objector  to  the  claimant  himself  was  correctly 
dated ;  and  further  that  the  defect,  if  it  were  one, 
in  the  notice  to  the  overseers,  related  to  and  con- 


cerned the  overseers  oul^,  and  had  been  waived 
by  their  publishing  the  list  of  objections,  includ- 
ingthe  name  of  the  claimant. 

The_  revising  barrister  held  that  the  notice  of 
objection  to  the  overseers  was  insufficient  and 
defective. 

If  the  court  should  be  of  opinion  that  his 
decision  was  wrong,  the  names  of  the  claimant 
Ellis  and  the  seventy  other  persons  in  the 
schedule  were  to  be  expunged  from  the  list  of 
voters,  it  bein,'?  admitted  that  if  the  notices  were 
valid  their  names  must  be  expunged. 

C.  Stuart  Wortletj,  for  the  appellant  objectors, 
contended  that  the  notice  of  objection  was  good, 
and  the  decision  of  the  revising  barrister  was 
wrong.  The  question  is,  whether  the  imperfect 
.statement  of  the  date  in  a  notice  of  objection  to 
overseers — ^whichfin  all  other  respects,  is  perfectly 
good  and  valid — is  a  defect  which  renders  the 
notice  invalid.  Here  the  day  and  the  month  arc 
right,  but  the  date  of  the  year  is  wrong  in  this 
respect,  that,  a  blank  having  been  left  in  the 
printed  form  for  the  date  of  the  year,  it  was,  by 
an  oversight,  omitted  to  be  filled  in  before  the 
notice  was  served  on  the  overseers.  Here,  however, 
as  was  found  by  the  revising  barrister,  noone  was 
misled.  In  Jotiea  v.  Jones  (13  L.  T.  Rep.  N.  S.  633 ; 
L.  Rep.  1 C.  P.  140)  a  notice  Wrongly  dated,  though 
bearing  a  date  within  the  perioid  prescribed  for 

f'lving  notice,  was  held  by  tne  Court  of  Common 
leas  to  be  sufficient,  Byles,  J.  holding  it  to  come 
within  sect.  101  of  the  Registration  Act  1843 
(6  Vict.  c.  18),  which  enacted  "  That  no  misnomer 
or  inaccurate  description  of  any  person,  place, 
or  thing  named  or  described  in  any  .... 
notice  required  by  this  Act  shall  in  any  wise 
prevent  or  abridge  the  operation  of  this  Act  with 
respect  to  such  person,  place,  or  thing ;  provided 
that  such  person,  &c.,  shall  be  so  denominated 
in  such  ....  notice  as  to  be  commonly 
understood" — thus  treating  the  case  as  one  of 
"  misnomer."  That  case  is  in  point  here.  Now, 
no  doubt,  the  respondent  will  rely  on  the  case  of 
Beenlen  v.  Hoekin  (16  L.  J.  49,  C.  P. ;  4  C.  B.  19; 
1  Lutw.  526),  but  that  case  is  distinguishable 
from  the  present  one.  In  the  first  place,  it  was 
decided  on  a  different  section,  the  17tn  of  the  Act. 
Hero,  too,  the  notice  served  on  the  claimant  voter 
was  valid  in  all  respects,  but  in  Beenlen  v.  Hoekin 
both  notices  were  objected  to,  and  it  is  submitted 
that,  whilst  an  omission  of  the  date  in  the  notico 
to  the  voter  may  well  be  held  fatal,  a  like  omission 
in  the  notice  to  the  overseers  need  not  be  so ;  and 
it  is  competent  to  overseers  to  waive  the  defect, 
as  they  have  done  in  this  case,  by  publishing  the 
name  of  the  claimant  voter  in  the  list  of  persons 
objected  to.  That  the  overseers  have  power  to 
waive  an  irregularity  of  this  kind  is  snown  by 
the  cases  of  Davies  v.  Hopkins  (30  L.  T.  Rep. 
0.  S.  152 ;  3  C.  B.  N.  S.  376)  and  Leonard  v. 
AUoways  (40  L.  T.  Rep.  N.  S.  197).  He  also 
referred  to  the  case  of 

Se  Sale,  43  L.  T.  Bep.  N.  8. 615  ;  50  L.  J.  113,  C.  P. 
1  Colt.  Beg.  Caa.  153. 

Maitinson,  for  the  respondents,  eontra.—The 
decision  of  the  revising  barrister  was  right. 
The  notice  of  objection  was  invalid,  and  being  a 
matter  arising  in  a  countv  and  not  in  a  borough, 
there  was  no  power  oi  amendment.  As  to 
Beenlen  v.  Hoekin,  no  doubt,  as  has  been  urged 
for  the  appellant,  both  notices  in  that, case  weyo 
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def ectire  in  the  omission  of  the  correct  date ;  bnt 
the  decision  of  the  court  was  based  on  the  fact 
that  the  forms  prescribed  by  the  statute  had  not 
been  complied  with  in  either  notice;  and  the 
case  is  a  direct  authority  in  favour  of  the 
barrister's  decision  here.  fHAWKius,  J. — Is  not 
the  sole  object  of  the  notice  to  the  overseers  to 
enable  them  to  publish  a  list  of  the  persons 
objected  to  P]  The  notices  are  required  by  sect. 
7  of  the  Registration  Act  1843  (6  Vict.  c.  18),  and 
by  sect.  40,  proof  of  both  notices  is  made  a  con- 
dition precedent  to  the  objected  voter  being 
called  on  to  make  good  his  right  to  the  vote ;  and 
it  seems  clear,  from  the  language  of  that  Act, 
that  the  overseers  have  no  power  to  waive  any 
defect  in  the  notices ;  and  the  person  objected  to 
is  entitled  to  insist  upon  proof  being  given  of  a 
valid  notice  in  each  case.  Davies  v.  Hopkins  and 
J/eonard  v.  Alloways  {ubi  aup.),  cited  for  the 
.appellant,  do  not  apply.  They  relate  to  notices 
of  claim,  and  not  to  notices  of  objection,  and 
there  is  this  distinction  between  the  two — that 
with  regard  to  notices  of  claim,  the  Legislature 
does  not  require  proof  of  them  in  cases  -jrtiere  the 
overseers  have,  oy  inserting  the  voter's  name  in 
their  lists,  accepted  the  notice ;  whereas,  with 
respect  to  notices  of  objection,  proof  of  the  notice 
is  expressly  required.  The  overseers  having 
placed  a  claimant's  name  upon  the  county  list, 
the  barrister  has  no  power,  under  the  statute,  to 
insist  upon  proof  of  the  notice  of  claim.  Beenleu 
v.  Hochtn  {ubi  »ttp.)  is  recognised  by  Erie,  C.J.  in 
Jones  V.  Jones  (ubi  svp.)  as  an  anthority  for 
holding  that  the  date  of  the  year  is  essential  to 
the  notice.  In  Beenlen  v.  HocJcin,  there  being  no 
such  date,  the  notice  was  held  bad;  irhilst  in 
Jones  V.  Jones,  there  being  such  a  date,  the  notice 
was  held  good. 

C.  Stvart  Worthy  in  reply. 

Lord  Coleridge,  C.J. — It  is  impossible  for  me 
to  help  regretting  the  decision  which  I  am  about 
to  pronounce,  because  it  is  a  decision  on  a  point 
which  is  highly  technical  and  quite  beside  the 
merits,  if  indeed  there  be  any  merits  in  this  case. 
Nevertheless  the  case  ia  one  to  which,  as  it  seems 
to  me,  the  Legislature  has  not  seen  fit  to  extend 
the  beneficial  powers  of  amendment.  No  doubt 
there  is  the  high  authority  of  Byles,  J.  in  the 
case  oi.  Jones  v.  JoTies  {ubiaiip.)  for  holding  that 
the  misdating  a  notice  is  a  "  misnomer,  or  inaccu- 
rate description,"  within  the  meaning  and  words 
of  sect.  101  of  the  Eegistration  Act  1843  (6  Vict, 
f.  18);  but,  with  the  highest  respect  for  the 
opinion  of  that  learned  judge,  I  am  bound  to  say 
that  I  am  unable  to  agree  with  him  on  this  point ;  for 
it  seems  to  me  that  he  altogether  omitted  to  take 
into  consideration  the  words  of  the  latter  part  of 
the  section,  namely,  "  provided  that  such  person, 
place,  or  thing  shall  be  so  denominated  in  such 
.  .  .  .  notice  as  to  be  commonly  understood." 
I  have  the  less  hesitation  in  thus  expressing  my 
opinion  in  this  matter  because  the  other  three 
learned  judges  (Erie,  C.  J.,  and  Willes  and  Keating, 
JJ.)  who  took  part  in  the  decision  of  tliat  case 
carefully  based  their  judgments,  not  on  the  ground 
of  there  being  any  "  misnomer  "  bnt,  on  other 
grounds  which  in  my  opinion  were  perfectly 
correct,  namely,  that  all  tne  requirements  of  the 
statute  had  been  substantially  complied  with  in 
that  case.  But,  setting  authority  aside  for  the 
moment,  what  we  have  to  determine  in  the  pre- 


sent case  is,  whether  a  notice  of  objection  given 
to  overseers  under  sect.  7  which  is  on  the  face  of 
it  admittedly  imperfect,  and  might  possibly  be 
misleading,  is  or  is  not  a  valid  notice.  Now, 
Parliament  has  in  mandatory  terms  enacted  that 
two  notices  of  objection  shall  be  given,  one  to  the 
person  objected  to  and  the  other  to  the  oreTseers, 
and  has  specified  with  great  particularity  what 
each  of  these  notices  is  to  contain.  The  person 
who  is  objected  to  is  therefore  entitled,  before  his 
right  to  be  on  the  list  of  voters  can  be  qnestioned 
at  the  barrister's  court,  to  see,  and  to  hsre  it 
clearly  shown  by  competent  proof,  that  the 
objector  has  duly  complied  witn  all  the  condi- 
tions imposed  by  the  statute.  In  the  present 
case  the  objector  has  in  one  notice  complied  with 
these  conditions,  but  in  the  other,  nsmelj,  the 
notice  to  the  overseers,  he  has  not  complied 
with  one  of  the  statutory  conditions,  namely, 
the  date,  the  notice  beoog  misdated.  Now 
it  was  decided  as  long  .ago  as  in  the  case  of 
Beenlen  v.  Hoekin  (iM  sup.)  that  such  an  omis- 
sion or  error  is  iiktal  to  the  validity  of  the 
notice;  all  the  judges  (Wilde,  CJ.,  Coltnnn. 
Maule,  and  Williams,  JJ.)  in  that  case  agreeiiig 
in  the  opinion  that,  although  the  notices  mm 
proved  to  have  been  delivered  in  due  time,  the 
revising  barristers  were  wrong  in  holding  them 
to  be  valid,  and  proceeding  to  hear  the  case.  Bo 
far  as  I  am  aware,  the  judgments  in  that  case, 
which  were  pronounced  oy  judges  of  the  hi^est 
authority,  hiave  never  been  attempted  to  be  re- 
versed or  in  any  way  qualified,  and  their  decision 
is  binding  upon  us.  I  do  not  concur  in  the  view 
which  was  urged  upon  us  by  the  learned  coansd 
for  the  respondent  that  overseers  have  power  to 
waive  the  delivery  to  themselves  of  a  notice  Tslid 
and  perfect  in  all  respects.  If  the  voter  who  a 
objected  to  appears,  and  fails  to  take  the  objec- 
tion that  he  Tiimself  has  not  received  a  proper 
notice  of  objection,  that  no  doubt  is  quite  another 
matter,  and  one  entirely  for  the  voter's  own  con- 
sideration ;  but  overseers  have  no  right  or  power, 
as  against  the  voter,  to  waive  the  defect  or  the 
objection  to  the  invalidity  of  the  notice.  As  I 
said  at  first,  I  confess  that  it  is  with  regret  I  feel 
compelled  to  yield  to  such  a  technical  objection, 
because  the  revising  barrister  has  found  as  a  feet 
that  the  claimant  was  not  inconvenienced  or 
misled.  Upon  the  words  of  the  statute,  howerer, 
as  well  as  upon  the  authority  of  Beenlen  v.  Hockm 
{v.bi  Slip.),  I  am  of  opinion  that  the  decision  of  the 
revising  barrister  was  correct,  and  mnst  be 
affirmed,  and  that  this  aj^ieal  must  be  dismissed, 
bnt  without  costs. 

Hawkins  and  Mathew,  JJ.  concurred. 
Jmlgment  for  the  respondent.     Appeal  oi*- 
missed,   and    hai-rister's    decision  offinM^ 
without  costs. 

Solicitors  for  the  appellant.  Van  Saw*". 
Cwnvming,  and  Anniiage,  agents  for  Bnxx. 
Freeman,  and  Batley,  Huddersfield.  ' 

Solicitors  for  the  respondent.  Singleton  iM 
TaMersliall,  agents  for  AncMian  and  am*, 
Barufiley. 
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Monday,  Nov.  26, 1883. 

(Before  Lord  Cole&idgk,  G.J.,  'Ra.wkxsb  and 
Maihzt,  JJ.) 

LoTcocK  (app.)  V.  Thx  Ovebseebs  or  Bhougeton 
(reaps.),  (a) 

PatHamMU—Voie  for  a  county  —  Freehold  rent- 
chctrge^Qrant  of,  hy  A.  to  B.,  G.,  and  D.  to  the 
H»e  of  A.,  B.,  C,  andB. — Effect  and  cmeraiion  of 
—"Aetiud  pouetsion" — Staitde  of  U»e»  (27 
Sen.  8,  e.  10)— Beform  Act  1832  (2*3  WOl.  4, 
C.45). 

By  deed  of  the  11th  Jan.  1883,  A.,  the  owner  in  fee 
of  rentcharges  ittuing  out  of  freehold  lands, 
granted  them  to  his  three  sons,  B.,  C,  and  D., 
their  heirs  and  ass-ignt,  to  the  use  of  the  said 
A.,  B.,  C,  and  B.,  their  heirs  and  assigns  for  ever, 
in  equal  one-fourth  shares  as  tenants  in  convmon. 
B.,  G.,  and  D.  claimed  to  he  inserted  in  the  list  of 
voters  fo/r  the  county  in  respect  of  their  one-fourth 
shares  respectively,  although  no  portion  of  the  said 
rentcharges  had  teen  paid  to  or  received  by  eitlier 
of  them  hefore  the  last  day  of  July  1883 ;  and 
their  claims  having  been  disallowed  iy  the 
revising  harriater  on  the  ground  that,  as  there  was 
no  third  party  intervening  between  them  and  the 
grantor,  they  took  their  one-fowrth  shares  by  force 
of  the  common  lava  and  the  Statute  of  Uses  did 
not  apply,  it  was,  on  appeal  therefrom : 

Hdd,  ty  Lord  Coleridge,  GJ.  and  Hawkins  and 
Mathew,  JJ.  {reversing  the  barrister's  decision), 
that  the  grant  operated  under  the  Statute  of  Uses, 
and  thai  as  A.,  not  being  a  grantee  to  uses,  took 
under  the  statute,  B.,  G.,  and  B.  took  in  the  same 
vataf,  and  hy  force  of  the  statute  were  in  the 
"  actual  possession  "  of  their  shares  from  the  daie 
of  the  deed  so  as  to  be  entitled  under  the  autho- 
rity  of  Heelis  v.  Blaine  (infra)  to  he  registered  as 
county  voters  under  sect.  26  of  the  Beform  Act 
1832  (2  #-3  Wia.*.c.4S). 

At  the  oomi  held  for  the  revision  of  the  list  of 
TOters  for  the  tovnship  of  Bronghton  before  me 
John  EbrgrsTe  Hodgson,  Esq.,  barriater-at-law, 
-doly  appiointed  to  rense  the  lists  of  voters  for  the 
sonth-eastem  division  of  the  county  of  Lancaa- 
ter,  Jas.  Hunt  objected  to  the  name  of  Arthur 
LowoDck  being  retained  on  the  list  of  voters  for 
the  Boath*-  eaetem  division  of  the  county  of 
Lancaster,  in  respect  of  property  sitttate  within 
the  towitship  of  Bronghton. 
The  facts  of  the  case  were  as  follows  :— 
The  above-named  Arthur  Lowcock  claimed  to 
be  inserted  in  the  list  of  voters  for  the  said  town- 
ship, and  in  his  said  claim  he  entered  the  parti- 
culars of  his  place  of  abode  and  qualification  in 
the  usual  columns ;  the  claim  being  in  respect  of 
one  equal  fourth  part  of  freehold  rentcuarges, 
issuing  oat  of  freenold  propertv  specified  in  the 
-claim,  and  sitnate  in  the  townwip  of  Bronghton 
aforesaid. 

The  said  rentcharges  (three  in  number)  were 
created  by  one  John  Lowcock,  two  for  IIZ.  6«.  and 
71.  7s.  in  1865,  and  one  for  221.  in  1875.  The 
-conveyance  of  1875  creating  the  rentchar^ 
conv^ed  the  land  to  the  purchaser  and  his  heirs 
to  the  use  that  the  said  John  Lowcock  and  his 
hdrs  and  assigns  should  for  ever  thereafter 
oat  of  the  said  plot  of  land  thereby  assigned, 
and  the  buildings  for  the  time  being  erected 
thereon,  receive  and  take  a  clear  yearly  rent  of 

(a)  Bcported  by  HXNST  I.IIOB,  Caq.,  B*nrl«ter-«(-L«w, 


221.  by  equal  half-yearly  payments  on  every  25th 
March  and  29th  Sept.,  and  to  further  uses  limiting 
to  the  said  John  Lowcock,  his  heirs  and  assigns, 
powers  of  distress  and  of  entry  and  of  perception 
of  rents  and  profits  for  securing  the  yearly  rents, 
and  as  to  the  land  subject  and  charged  as  therein- 
before mentioned  to  the  use  of  the  purchaser,  his 
heirs  and  assigns  for  ever. 

By  indenture  duly  executed  by  all  parties  upon 
and  dated  the  11th  Jan.  1883,  and  made  between 
the  said  John  Lowcock  of  the  first  part,  Bichard 
Lowcock,  the  said  Arthur  Lowcoct  (the  appel- 
lant), and  Frederick  William  Lowcock  (sons  of 
the  said  John  Lowcock)  of  the  second  part,  and 
the  said  John  Lowcock,  Richard  Lowcock,  Arthur 
Lowcock,  and  Frederick  William  Locock  of  the 
third  part,  the  said  John  Lowcock,  in  considera- 
tion of  the  natural  love  and  affection  which  he 
had  for  his  said  sons,  &c.,  conv^ed  unto  the  said 
Bichard  Lqwcock,  Arthur  Lowcock,  and  Frederick 
William  Lowcock,  and  their  heirs,  all  those  the 
said  three  several  yearly  rents  of  111.  6«.,  71.  7s., 
and  222.,  to  hold  the  same  unto  the  said 
Richard  Lowcock,  Arthur  Lowcock,  and  Frederick 
William  Lowcock,  and  their  heirs,  to  the  use  of 
the  said  John  Lowcock,  Richard  Lowcock,  Arthur 
Lowcock,  and  Frederick  Lowcock,  their  heirs 
and  assigns  for  ever,  in  equal  one- fourth  shares  as 
tenants  in  common. 

The  half-year's  rents  which  became  due  on  the 
25th  March  1883,  being  the  first  which  became 
due  after  the  execution  of  the  said  indenture  of 
the  1 1th  Jan.  1883,  were  paid  in  the  month  of 
April  to  the  said  John  Lowcock,  but  no  portion 
of  the  same  has  been  paid  to  either  Arthur 
Lowcock,  Frederick  Lowcock,  or  Bichard  Low- 
cock. 

It  was  objected  that  the  claimant  had  never 
been  in  actual  possession  or  in  receipt  of  his  share 
of  the  said  rentcharges. 

The  claimant  contended  that  the  Statute  of 
Uses  (27  Hen.  8,  c.  10)  operated  to  give  to  him  the 
actual  possession  of  the  rentcharges  on  the  execu- 
tion of  the  said  deed  on  the  11th  Jan.  1^3. 

I  was  of  opinion  that  the  said  deed  operated  as 
a  reservation  by  the  said  grantor  of  one-fourth  of 
the  said  rentcharges  for  himself,  and  as  a  gift  of 
the  remaining  three-fourths  to  his  three  sons  in 
equal  one-fourth  shares  as  tenants  in  common, 
and  that,  as  there  was  no  third  party  intervening 
between  them  and  the  grantor,  the  said  claimant 
took  the  said  one-fourth  share  by  force  of  the 
common  law,  and  the  Statute  of  Uses  did  not 
apply,  and  I  therefore  disallowed  the  said  claim. 

The  claims  of  the  two  persons  hereinafter  men- 
tioned to  be  inserted  in  the  list  of  voters  were 
also  disallowed  by  me  upon  the  same  point  of  law. 
All  the  above-named  claimants  having  appealed 
from  my  decision,  I  declare  that  the  same  should 
be  conaolidated,  and  I  appoint  the  said  Arthur 
Lowcock  to  be  the  appellant  and  the  overseers  of 
the  township  of  Bronghton  to  be  the  respondents 
in  such  consolidated  appeaL 

(Signed)  J.  H.  Hodobon. 

Ambrose,  Q.C.  for  the  appellant. — The  decision 
of  the  revising  barrister  holding  that  the  deed 
operated  as  a  reservation  of  one-fourth  of  the  rent- 
cnarge  to  the  grantor,  and  a  grant  of  the  remain- 
ing three-fourths  to  his  three  sons,  the  grantees, 
and  that,  as  there  was  no  intervening  third 
party  as  a  releasee  to  uses,  those  three  grantees 
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took  at  common  law,  and  not  under  the  Statute  of  I 
Uses,  traa  wrong.  The  real  and  sole  question 
is,  Lwas  there  "  actual  seisin  and  possession  "  of 
the  rentchar^  for  the  necebsary  statutory  period 
of  six  months  so  as  to  establish  the  appellant's 
right  to  be  registered  as  a  voter  under  sect.  26 
of  the  old  Reform  Act  of  1832  (2  &  3  Will.  4>, 
c.  45)  P  The  revising  barrister  seems  to  have 
acted  on  the  authority  of  We^tter  v.  The  Overteert 
of  ABlUoti-under-Lyne ;  Orme's  cage  (27  L.  T. 
Rep.  N.  S.  650 ;  L.  Rep.  8  C.  P.  281),  in 
which  the  grant  of  a  reutcharge  to  A.,  B., 
and  C.  and  their  heirs,  to  hold  to  them  and 
their  heirs  to  the  use  of  the  said  A.,  B., 
and  C.  and  their  heirs,  was  held  not  to  be  a  use 
under  the  Act,  bnt  that  the  grantees  were  in  at 
common  law,  and  that  until  rent  had  been 
received  by  them  there  was  no  "  actual  possession  " 
within  sect.  26  of  the  Act  of  1832.  But  in 
that  case  the  grantees  or  releasees  to  uses  and 
the  eeituit  que  use  were  aU  one  and  the  same 
liersons.  In  the  present  case,  on  the  contrary,  the 
grant  is  to  three  persons  to  the  use  of  four 
]Krsong,  viz.,  to  the  grantor  and  the  three 
grantees,  and  is  not  therefore  to  the  same 
jiersons.  Where  the  persons  are  the  same 
there  is  nothing  for  the  statute  to  operate  upon ; 
but  it  ia  different  where  tfa^'  are  not  the  same. 
In  HeelU  v.  Blaine  (11  L.  T.  Rep.  N.  S.  480; 
34  L.  J.  88,  C.  P.)  it  was  held  that  the  cetiui 
que  itse  under  a  conveyance  to  uses  of  a 
rentcharge  is,  by  force  of  the  statute,  in  the 
''actual  possession"  thereof,  within  the  mean- 
ing of  the  Act  of  1832,  immediately  on  the 
execution  of  the  convey anc\  and  before  any 
rent  has  been  received  by  him.  The  Statute  of 
Uses  expressly  says  that  in  every  case  where 
there  is  a  conveyance  to  one  person  to  the  use  of 
another  person,  there  the  eettvi  qiie  twe  shall  be 
deemed  and  adjudged  to  be  in  lawful  seisin, 
estate,  and  possession,  and  sect.  26  of  the  Act  of 
1832  (2  &  3  Will.  4,  c.  45)  enacts  that  no  person 
sliall  be  registered  as  a  freeholder  in  any  year  in 
i<espect  of  his  estate  unless  he  shall  have  been  in 
the  actual  possession  thereof  for  six  calendar 
months.  Now,  here  the  three  sons  are  seised  to 
the  use,  and  are  also  eeetwU  que  v»e  together  with 
their  father.  Without  question  the  rather  takes 
by  the  statute,  and,  inasmuch  as  all  the  four  eeriuia 
que  v$e  must  take  in  the  same  way  and  by  the  same 
title,  the  three  sons  mnst  also  take  under  the 
statute  and  not  at  common  law.  [Lord  Cole- 
ridge, C.J.— Why,  on  principle,  may  not  a  con- 
veyance operate  m  two  ways,  as  to  a  part  of  the 
subject-matter  at  common  law,  and  as  to  another 
part  under  the  statute  P]  There  is  not,  as  far  as 
I  am  aware,  any  authority  for  such  a  construc- 
tion. Some  of  the  parties  to  the  deed  cannot 
take  by  the  statute,  and  others  of  them  by  the 
common  law.  This  operation  of  the  Statute  of 
Uses  is  clearly  explained  and  illustrated  by  the 
late  Mr.  Williams  m  his  Principles  of  the  Law  of 
Real  Property  (at  p.  198,  14th  edit.);  and  also 
by  Burton  in  his  Compendinm  of  the  Law  of  Real 
Property  (8th  edit.  p.  45,  par.  150).  Heelit  v. 
Blatne  (ubi  »itp.)  has  never  oeen  overruled ;  but, 
on  the  contrary,  was  expressly  approved  of  by  the 
Court  of  Common  Pleas  in  the  case  of  Webster  v. 
The  Overseers  of  Aahton-under-Lyne ;  Orme's  ease 
(nbi  sup.),  and  also  in  that  of  Webster  v.  The 
Overteera  of  Aahton-under-Lune ;  Hadfield'a  ease 
{■28  L.  T.  Rep.  N.  S.  901  j  8  C.    P.   Div.  300). 


But  neither  of  these  three  cases,  I  submit, 
touch  the  precise  point  involved  here.  They 
settle  only  the  doctrine  of  "actual  posses- 
sion and  receipt  "  ol  the  rent,  &c.  The  holding 
of  the  revising  barrister  as  to  the  operation  of 
this  deed  is  not  tenable,  and  should  be  reversed. 

No  counsel  appeared  on  the  part  of  the  respon- 
dents. 

Lord  Coleridge,  C.J. — After  very  carefully  con- 
sidering the  able  arguments  which  Mr.  Ambrose 
has  addressed  to  us  on  behalf  of  the  appellant,  I 
have  come  to  the  conclusion  tnat  his  contention 
is  correct,  and  that  the  decision  of  the  revising 
barrister  in  this  case  is  wrong  and  'must  be 
reversed.  The  question  aries  under  a  deed  by 
wbioh  the  grantor,  John  Lowcock,  granted  and 
conveyed  to  Ms  fchree  sons,  the  appellants,  three 
yearly  rentchai^s,  to  hold  the  same  to  the  use  of 
himself  and  his  said  three  sons  in  eqtial  one-fourth 
shares  as  tenants  in  common ;  and  the  question  is, 
whether  that  grant  operated  as  at  common  law  or 
under  the.  StatutA  of  Uses.  Now,  there  is  no 
doubt  that,  'had  n'Ot  the  grantor  himself  been 
made  one  of  the  cestuia  que  vae,  the  statute  would 
have  had  no  operation  at  all  here,  and  the  grant 
would  have  operated  at  common  law.  The  statute 
has  reference  to  the  case  of  a  person  or  persona 
being  seised  to  the  use  of  any  other  person  or 
pwrsons,  and  it  is  implied  that  the  cestui  qae  use 
should  be  a  different  person  from  the  grantee  or 
releasee  to  uses.  For  this  we  have  the  high 
authority  of  Lord  Bacon,  who,  in  his  tract  "  A 
Reading  on  the  Statute  of  Uses,"  says,  at  p.  352 : 
"  The  whole  scope  of  the  statute  was  to  remit  the 
common  law  and  never  to  intermeddle  where  the 
common  law  executed  an  estate;  therefore,  the 
statute  ought  to  be  expounded  that,  where  the 
party  seised  to  the  use  and  the  eeatui  qtie  vse 
IS  one  person,  he  never  taketh  by  the  statute, 
except  there  be  a  direct  impossibility  or 
impertinency  for  the  use  to  take  effect  exc«)t 
by  the  statute."  If,  then,  4he  grant  in  the 
present  case  had  been  to  the  three  sons  to 
the  use  of  the  three  sons  alone,  the  Statute  of 
Uses  would  have  had  no  application,  and  in.  such 
a  case,  at  common  law,  in  order  to  obtain  the 
franchise,  it  would  have  been  necessary  that  there 
should  have  been  an  entering  into  the  receipt  of 
the  rents  and  profits,  and  an  "  actual  possession  " 
of  them  for  tne  specified  statutory  six  monthf:. 
Again,  the  case  of  Heelia  v.  Blaine  {ubi  »up.) 
establishes  the  proposition  that  a  conveyance 
which  operates  under  the  Statute  of  Uses  gires 
at  once  to  the  cestui  que  itse  the  necessary  "  actual 
possession "  that  is  required  by  sect.  26  of  the 
Reform  Act  of  1832  (2  &  3  WiU.  4,  c.  45).  That 
case  has  never  been  overruled,  and  indeed  the 
court  in  subsequent  cases  not  only  declined  to 
reconsider  it,bnt  practicallyapproved  andfolloivcd 
it  {Orme's  case  and  Hadfielas  case,  ubi  step.),  and 
it  is  binding  on  us.  In  sa3'ing  that  I. do  not  mean 
to  say  that,  if  we  had  good  reason  to  think  that 
it  had  been  wrongly  decided,  we  should  be  unable 
to  overrule  or  reverse  it,  or,  at  any  rate,  to  so  far 
disregard  it  as  to  decide  another  case  in  opposi- 
tion to  it.  Here,  however,  there  is  nothing  so 
exceptional  or  extraordinary  as  to  call  upon  us  so 
to  do,  or  making  it  clear  beyond  doubt  that  that 
decision  was  wrong.  What,  then,  is  the  true  legal 
effect  of  the  conveyance  in  the  present  case  P  I 
confess  that  during  the  argumenTit^op^urred  to 
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me  iks  possible  that  the  deed  might  be  read  as 
tttving  two  distinct  operations ;  that  is  say, 
that,  so  iar  as  regards  the  three  sons,  the 
grantees,  it  might  operate  as  at  common  law, 
and  that  as  regards  the  father,  the  grantor,  it 
might  l)e  taken  to  operate  under  the  Statute  of 
Uses.  It  seems,  howeyer,  on  closer  consideration 
of  the  matter,  that  there  is,  as  Mr.  Ambrose 
pointed  out  to  us,  verr  strong  authority  against 
the  correctness  of  such  a  view  of  the  operation 
of  the  deed.  In  the  first  plaoe,  there  is  the 
authority  of  the  late  Mr.  Williams,  who  deals 
with  the  question  in  his  treatise  on  the  Principles 
of  the  Law  of  Eeal  Property.  He  says :  "  A 
conreyance  might  also  have  been  made  by  lease 
and  release,  as  well  as  by  a  feoffment,  to  one  pwrson 
and  his  heirs  to  the  me  of  some  other  person  and 
his  heirs;  and  in  this  case,  as  in  a  similar 
feoffment,  the  latter  person  took  at  once  the 
vhole  fee  simple,  the  former  being  made  by  the 
Statute  of  Uses  merely  a  conduit-pipe  for  con- 
Teying  the  estate  to  him.  This  extraordinary 
result  of  the  Statute  of  Uses  is  continually  relied 
on  in  modem  couTeyancing;  and  it  may  now  be 
xccomplished  by  a  deed  of  grant  in  the  same 
manner  as  it  might  have  been  before  effected  by  a 

rand  release.  It  has  been  found  particularly 
Dtageons  as  a  means  for  avoiding  a  rule  of 
law,  that  a  man  cannot  make  any  conveyance  to 
himself ;  thus,  if  it  were  wbhed  to  make  a  con- 
Tt^aiice  of  lands  from  A.,  a  person  solely  seised, 
to  A.  and  B.  jointly,  this  operation  could  not, 
before  the  Statute  of  Uses,  have  been  effected  by 
less  than  two  conveyances ;  for  a  conveyance  from 
A.  directly  to  A.  and  B.  would  have  -passed  the 
whole  estate  solely  to  B.  It  would  therefore  have 
Ijeen  requisite  for  A.  to  make  a  converyance  to  a 
third  person,  and  for  such  person  then  to  re- 

convey  to  A.  and  B.  jointly If  the 

estate  were  freehold  previously  to  the  1st  July 
1882,  A.  must  have  conveyed  to  B.  and  his  heirs  to 
the  use  of  A.  and  B.  and  their  heirs,  and  a  joint 
estate  in  fee  simple  would  have  immediately 
rested  in  them  both :"  CWilliams'  Principles  of 
the  Law  of  Real  Property,  13th  edit.  pp.  187.)  In 
addition  to  that  there  is  the  still  higher  authority 
of  Burton  to  which  we  were  also  referred  by  Mr. 
Ambrose.  That  learned  author  states  the  law  on 
this  jx>int  as  follows  :  "  If  A.  be  enfeoffed  to  the  uie 
ofhwitdfand  B.,  here  by  a  literal  construction  of 
the  statute  B.  would  take  his  shaxe  of  the  estate 
by  Act  of  Parliament,  leaving  A.  to  take  his 
immediately  by  the  feoffment;  but  then  they 
would,  contrary  to  the  intenticHi,  be  tenants  in 
rommon  instead  of  joint  tenants,  because  identity 
of  title  is  essential  to  joint  tenancy ;  and  there- 
fore it  has  been  decided  that  they  are  both 
in  by  the  statute : "  (Burton's  Compendium  of 
the  Law  of  Beal  Property,  8th  edit.  p.  45.) 
As.  therefore,  the  father,  the  grantor  m  the 
present  case,  not  being  one  of  the  grantees  to 
uses,  would,  as  one  of  the  four  cegtuit  que  itte, 
take,'  his  one-fourth  share  of  the  tenancy  in 
common  created  by  the  deed  under  the  Statute  of 
Uses,  it  reems  to  be  established  by  authority 
beyond  the  reach  of  doubt  that,  as  all  the  four 
retivis  que  use  must  take  in  the  same  way,  there- 
fore the  three  other  ceeiuia  que  use,  the  three 
sons,  take  their  one-fourth  shares  under  the 
statute  also.  Taking  that,  therefore,  to  be,  upon 
the  before-mentioned  authorities,  the  true  and 
correct  construction  of  the  statute,  the  case  of 
Vol.  LL,  N.8.,  1307. 


HedU  v.  Blaine  (tthi  «t<p.)  is  clearly  in  point,  and 
the  revising  barrister  was,  I  thmk,  wrong  in 
disallowing  the  votes,  and  his  decision  must  conse- 
quently be  reversed.  I  must  say,  however,  that 
I  am  not  at  all  surprised  at  his  deciding  the  case 
as  he  did,  and  his  decision  will  be  reversed 
without  costs. 

Hawkivs,  J. — I  am  of  the  same  opinion. 

Mathiw,  J. — ^I  also  am  of  the  same  opinion. 
When  we  come  to  look  at  the  conreyance  here  it  is 
clear  that  the  persons  entitled,  the  ceriuis  que 
w»e  under  the  deed,  are  "  other  persons "  within 
the  meaning  of  the  words  of  the  Statute  of  Uses. 
The  statute  has  operated,  and  the  appellant,  as 
well  as  his  two  brothers,  the  other  two  eett'uie  que 
v»e,  are  entitled  to  their  votes. 

JudgmeiU   for    the    appellant,   revereing   tJie 
harrhter'a  deeieion,  but  loithoiU  costi.' 

Solicitors  for  the  appellant,  Johnton  and 
Wetherall,  agents  for  Wiggiettoorfh  and  Rogertoti, 
Manchester. 


3utiitml  Committee  of  tfie  $ribs  CounctL 

March  7,  8, 11,  12,  and  April  7. 
(Present :  The  Right  Hons.  Lord  Blackbubn,  Sir 
Robert  Collier,  Sir  Richabd  Couch,  and  Sir 
Arthur  Hobhouse). 
Hettihewage  Appu  akd  others  I'.  The  Queex's 

Advocate  (Consolidated  Appeals). 
The  Queek's  Advocate  v.  Hettihewage   Appu 

AKD  OTHERS,  (a) 
OK  APPEAL  FROM  THE  SVPBEHB  COURT  OF  CEYLOS. 
Late    of  Ceylon  —  Roman-Ihiteh  law — Bight  of 
subject  to  sue  the  Grown — Claim,  in  reconvention 
— Set-off — Petition  of  right. 
The  petition  of  right  does  not  exist  in  Ceylon,  Inif 
by  Ordinances  of  1856  and  1868  an  established 
practice  of  instituting  splits  against  the  Queen's 
Advocate  in  respect  of  claims  against  the  Crmcn 
arising  ex  contractu  is  recognised  and  regulated. 
Held  (affirming  the  judgment  of  the  court  belme). 
that  such  practice  must  be  held  to  he  incorporatf'A 
into  the  law  of  the  colony,  whether  the  claim,  he, 
made  by  an  original  action  or  "  in  reconvention" 
(by  a  counter-claim). 
Palmer  r.  Hutchinson  (6  Am).  Gas.  619 ,-  45  L.  T. 

iJ«).  N.  S.  180)  distinguished. 
Held,  further,  that  though  execution  cannot  issue 
against  the  Crown,  a  claim  recovered  against  it 
may  be  set  off  against  a  claim  recovered  by  it,  avid 
juder»ient  may  he  given  for  the  difference  only. 
Senible,  that  by  the  Roman-Dutch  lato  of  Holland, 
as  it  existed  at  the  date  of  the  conquest  of  Ceylon, 
a  subject  could  not  sue  the  Grown. 
These  were  consolidated  appeals  from  two  decrees 
of  the  Supreme  Court  of  Ceylon,  which  had  varied 
the  decree  of  the  district  judge ;  and  also  a  cross- 
appeal  by  the  Crown  against  a  claim  "  in  reconven- 
tion," i.e.  a  counter-claim. 

The  circumstances  under  which  the  actions  were 
brought  appear  sufiiciently  from  the  judgments  of 
their  Lordships. 

Marten,  Q.C.  and  E.  W.  Stock  appeared  for  the 
appellants  m  the  consolidated  appeals,  and  the 
respondents  in  the  cross  appeal. 


Ca  Deported  br  C.  B.  MAi.DE.f.  Esq.,  Bii'rieter.«t-L*w. 
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The  AUorMy-Qenwal  (Sir  H.  James,  Q.C.), 
Btmtftr,  Q.C.,  and  Jenme  appeared  for  the  Queen's 
Adrocate. 

The  arguments  on  the  only  points  material  for 
the  purposes  of  this  report  appear  from  the 
judgment. 

AfrU  7. — Their  Lokdsrifs  gave  judgment  as 
foUowB : — ^The  facts  which  give  rise  to  these  suits 
took  {dace  in  the  year  1878.  Appu  and  Francisco 
Fernando,  the  two  principal  defendants,  purchased 
of  the  Crown  agents  two  arrack  rents,  each  of 
which  gave  them  a  monopoly  of  selling  the  native 
liquors,  arrack  rum  and  toddv,  for  the  year  ending 
on  the  30th  June  1879,  witmn  a  certain  district 
called  a  rent  division.  The  purchase  money  was 
to  be  paid  in  twelve  instalments,  and  was  secured 
by  mortgage  bonds  given  by  the  defendants  to 
the  Queen.  The  third  defendant,  Juan  Fernando, 
is  a  surety  for  the  others.  In  the  earlier  action 
nnmbered  83,316  the  Queen's  Advocate  on  behalf 
the  Crown  sued  for  Bs.  29,783.  34  cents,  and  in 
the  later  action  numbered  83,320  for  Bs.  30.216. 66 
cents,  being  respectively  the  balances  due  on 
account  of  the  two  rents.  The  defendants  do  not 
deny  that  the  balances  sued  for  are  unpaid  and 
would  be  due  if  there  were  nothing  to  set  off 
against  them.  But  they  allege  that  the  Crown 
has  broken  its  eng^ements  to  them  in  connection 
with  the  arrack  rents,  and  that  they  have  thereby 
suffered  damage  which  they  are  entitled  to  have 
ascertained  in  these  actions  and  to  enforce  against 
the  Crown  in  reconvention.  In  action  83,316  the 
district  judge  found  that  the  defendants  had 
suffered  damage  to  the  extent  of  Bs.  4500,  and 
therefore  that  the  Crown  could  recover  only  the 
amount  of  rent  tiamu  the  damage,  viz.  Bs.  25,283. 
34  oents.  In  action  83,320  he  found  that  the 
defendants  had  suffered  damage  to  the  extent  of 
'Sx.  70,000,  which  exceeded  the  claim  of  the  Crown 
by  Sb.  39,783.  66  cents.  He  then  set  the  results  of 
tM  tnro  actions  against  one  another,  and  made  a 
single  decree  condemning  the  Crown  to  pay  the 
defendants  the  sum  of  Bs.  14,500.  32  cents.  The 
Crown  appealed  to  the  Supreme  Court  in  both 
actions,  and  that  court  made  separate  decrees.  In 
action  83,316  they  held  that  the  defendants  had 
not  made  out  any  case  in  reconvention,  and  they 
decreed  to  the  Crown  the  whole  sum  claimed  for 
it.  In  action  83,820  they  held  that  the  defendants 
lutd  prorved  damages  to  the  extent  of  Bs.  37,031. 
25  cents,  which  exceeded  the  claim  of  the  Crown 
by  Bs.  6814.  91  cents,  and  for  that  sum  they  gave 
the  defendants  a  decree.  The  defendants  have  now 
•jppealed  to  Her  Majesty  in  Council  from  both 
decrees  of  the  Supreme  Court,  seeking  in  effect 
to  restore  the  decision  of  the  district  judge.  And 
the  Crown  has  appealed  in  action  83,320,  seeking 
to  have  the  claims  in  reconvention  entirely  dis- 
allowed. [After  going  through  the  facts  of  the 
case  and  the  evidence  their  Lordships  continued 
as  follows  :]  On  these  grounds  their  Lordships 
concur  with  both  the  courts  below  in  thinking 
that  there  has  been  a  breach  of  contract.  It 
remains  to  consider  the  legal  objections  urged  by 
the  Crown  against  the  defendants'  right  to  recover 
damages.  The  argument  on  behalf  of  the  Crown 
may  be  thus  condensed.  A  claim  in  reconvention 
is  in  substance  nothing  else  than  a  cross-action 
brought  by  the  defendant  against  the  plaintiff ;  to 
sustam  such  a  claim  the  defendants  must  show 
that  they  can  maintain  a  suit  against  the  Crown ; 


no  such  right  existed  under  the  Boman-Dutch  law, 
which  is  the  law  of  Kandy ;  even  if  it  did  it  would 
have  been  abrogated  by  the  conquest  of  the  country, 
being  one  of  those  rights  which  most  of  necessity 
be  varied  by  a  change  of  sovereign  jxJWer ;  there 
has  been  no  subsequent  establishment  of  the  right ; 
a  practice  of  suing  the  Crown  has  arisen,  but  it  is 
irr^ular  and  cannot  be  upheld  unless  warranted 
by  law,  and  no  law  can  be  found  which  confers  the 
right.  Even  if  there  were  the  right  of  suit,  it  is 
argued  that  it  would  not  warrant  such  a  decree  as 
the  court  has  made,  for  though  the  court  savs 
that  a  judgment  against  the  Crown  does  not 
carry  execution  with  it,  it  has  in  fact  pven 
execution  to  the  extent  of  the  debt  due  to  the 
Crown  by  setting  off  the  two  claims  and  so 
wiping  out  the  debt.  These  arguments  were 
enforced  at  the  bar  with  great  learning  and 
ability.  The  maritime  provinces  of  Ceylon  were 
part  of  the  dominions  of  the  United  Provinces, 
and  were  acquired  by  conquest  by  the  British 
Government  in  1799.  The  law  in  force  before  the 
time  of  the  conquest  must  have  been  the  Boman- 
Dutch  law  of  Holland,  probably  with  some  modifi- 
cations. On  the  conquest  the  King  of  England 
might  have  abrogated  the  old  law  and  have  intro- 
duced the  English  law.  He  did  not  do  so,  li^it 
continued  the  old  law  with  modifications,  reserv- 
ing to  the  King  and  to  the  East  India  Company 
power  to  make  other  alterations.  The  interior  of 
the  island,  then  the  kingdom  of  Kandy,  was  not 
conquered  till  1818,  after  which  the  law  of  the 
maritime  parts  was  extended  to  the  interior.  Une 
of  the  laws  of  Ceylon,  which  differed  from  the 
English  law,  was  that  of  reconvention,  and  it  is 
not  disputed  that,  as  between  subject  and  subject, 
that  law  of  reconvention  is  in  force.  The  question 
now  is  whether  the  same  law  is  in  force  between 
the  Queen's  Advocate  suing  for  the  Crown  and  u 
subject.  It  may  be  assumed  in  favour  of  the 
Crown  that  for  the  purpose  of  trying  whether  the 
counter-claim  can  be  made  at  all  there  is  no  dis- 
tinction between  a  claim  in  reconvention  and  an 
original  action.  And  if  it  cannot  be  shown  that 
the  right  to  bring  such  an  action  existed  under 
the  Boman-Dutch  law,  a  legal  foimdation  for  it. 
if  found  at  all,  must  be  found  in  transactions  sub- 
sequent to  the  conquest  of  the  country.  The 
defendants  contend  that  there  was  a  power  given 
by  the  Boman-Dutch  law  to  sue  the  ofiScer  of  the 
Gnovemment  on  behalf  of  the  Government,  and 
that  this  power  has  been  preserved,  the  style  of 
the  officer  alone  being  changed  into  the  Queen's 
Advocate.  They  do  not  allege  that  when  judg- 
ment is  given  for  the  subject  against  the  Queen's 
Advocate  execution  can  be  issued  against  his 
person  or  private  property,  nor  even  against  the 
property  or  revenue  of  the  Grovemment ;  bnt 
,  they  say  that,  though  the  judgment  cannot  l>e 
thus  enforced,  the  subject  has  a  right  to  have  it 
ascertained  by  a  court  of  justice  that  he  has  a 
debt  which  the  Government  ought  to  pay,  and  to 
have  the  benefit  of  the  strong  moral  pressure  that 
there  would  be  on  the  Government  to  provide  for 
payment  of  the  debt  thus  ascertained.  Such  a 
suitor  would  thus  be  much  in  the  position  of  a 
subject  in  England  who  on  a  petition  of  right  has 
obtained  a  judgment  in  his  favour,  but  can  only 
obtain  the  fruits  of  his  judgment  by  the  grace  of 
the  Crown  and  the  assistance  of  Parliament.  In 
support  of  the  plaintifTs  argument,  it  was  con- 
tended that  it  was  not  possil)Ic  to  suppose  that 
DigitiL. 
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any  Gorerrmient,  or  at  least  any  monarchical 
Goremment,  wonld  snbmit  to  the  indignity  of 
being  sued  even  through  its  oflScers.  Tlu^t,  how- 
ever, is  not  an  impossible  supposition.  In  The 
Kin^s  Advocate  y.  Lori  Bvmglat  (15  Court  of  Sees. 
Cas.,  1st  Series,  314)  Lord  Medwyn  enters  into 
a  very  learned  discxusion  as  to  the  early  history  of 
the  mode  of  procedure  in  Scotland.  He  states  at 
p.  325  that  in  very  early  times  the  King  of  Scotland 
sued  in  perBon  in  civil  Buits,  but  that  afterwards 
he  sued  by  his  officers  of  state,  and  at  p.  333,  when 
discussing  how  the  King  was  to  be  sued,  Lord 
Medwyn  says  :  "  His  officers  are  oited  instead  of 
the  Sovereign,  and  to  defend  his  interest,  on  the 
j^round  that  it  was  thon^t  improper  to  call  the 
King  personally  into  court.  The  rule,  however, 
was  not  extended  to  the  Regent.  Thus  the  Queen 
Regent  is  defender  in  a  reduction  of  a  forfeiture 
in  1558,  John  Duke  of  Albany  in  1525,  and  James 
I5arl  of  Arran  in  1543,  along  with  the  Treasurer 
and  Advocate,  or  (and  P)  the  donators,  the  persons 
having  interest."  There  certainly  seems  no  more 
antecedent  reason  why  the  Counts  of  Holland 
should  be  exempted  from  suit  through  their 
officers  than  existed  for  the  exemption  of  the 
King  of  Scotland.  And  though  it  is  very  likely 
that  whUst  great  potentates,  like  the  Dukes  of 
Biuvundy  and  the  Kin^  of  Spain,  were  Counts 
of  Hollaim,  it  would  notn[>e  very  safe  to  sue  them, 
yet  when  the  United  Provinces  became  indepen- 
dent, suitors  might  find  themselves  more  favour- 
ably placed.  But  whatever  speculations  may  be 
made  upon  these  points,  their  Lordships  cannot 
advise  Her  Majeety  that  such  was  the  Boman- 
putch  law,  unless  it  is  shown  to  them  that  it  was 
so.  And  neither  the  researches  of  counsel  nor 
their  own  have  enabled  their  Lordships  to  attain 
any  certainty  on  the  subject.  That  a  very  exten- 
sive practice  of  suing  the  Crown  has  sprung  up 
ix  certain.  In  his  judgment  in  the  case  of 
Fentanio,  which  was  decided  immediatelv  before 
the  present  case  came  under  review,  Cayley,  C.J. 
says :  "  The  practice  has  been  recognised  in  many 
hnndrcds  of  decisions,  and  long  acquiesced  in  bv 
the  Crown,  and,  so  far  as  I  am  aware,  has  not  till 
now  been  called  in  question."  It  was  recognised  by 
the  judgment  of  the  court  in  Fra»er'»  eaae,  decided 
in  the  year  1868.  In  Mr.  Justice  Thompson's 
Institutes  of  the  Laws  of  Ceylon,  after  referring 
to  the  English  petition  of  right,  he  says  that,  the 
Ceylon  Government  having  no  Chancellor,  a  suit 
against  the  Government  ha/s  been  permitted,  and 
the  Queen's  Advocate  is  the  public  officer  who  is 
sued  on  behalf  of  the  Crown.  He  then  points 
nut  that,  except  in  land  cases,  this  action  gives 
little  more  tnan  is  given  by  the  petition  of 
right,  for  no  execution  can  issue  against  the 
Crown  or  against  the  Queen's  Advocate.  It 
is  tmc  that  in  Pdhner  y.  Hutchinson  (46  L. 
T.  Bcp.  N.  8.  180;  6  App.  Gas.  619)  it  is 
stated  that  no  practice  of  the  court  can  confer 
upon  it  any  power  or  jurisdiction  Ijcyond  that 
which  is  grran  to  it  by  the  charter  or  law  by 
which  it  is  constituted.  But  in  Natal,  where  that 
case  arose,  the  jurisdiction  of  the  court  was  founded 
on  an  Ordinance  dated  the  10th  July  1867,  and 
extended  only  over  all  Her  Majesty's  subjects 
and  all  other  persons  whomsoever  residing  "  and 
Ijcing  within  the  colony."  And  this  case  pos- 
xesses  a  feature  which  is  not  found  in  Pahner  v. 
Hiitehinmm,  viz.,  that  the  practice  of  suing  the 
Crown  has  been  recognised  by  the  Legislature. 


The  117th  section.of  Ordinance  No.  II  of  1868  run* 
as  followB  :  "  All  suits  instituted  in  the  name  of 
the  Qneen's  Advocate  on  behalf  of  the  Crown,  for 
the  recovery  of  any  debt,  damages,  or  demand,  or 
to  obtun  possession  of  any  property,  provided  the 
amount  or  value  in  dispute  exceeds  ten  pounds, 
may  be  instituted  and  proseouted,  at  the  discretion 
of  the    Queen's  Advocate,  in  the  district  court 
held  at  the  principal  town  of  the  province  in  which 
the  defendant  resides,  or  in  which  the  cause  of 
action  shall  haw  arisen  wholly  or  as  to  any  part, 
or  in  which  such  property  iu  situated;  and  all 
suits  instituted  by  any  private  party  against  the 
Queen's  Advocate  wherein  the  amount  or  value  in 
dispute   exceeds  ten   pounds   shidi,   unless  the 
Queen's  Advocate  consents  to  forego  such  right, 
be  instituted  and  prosecuted  in  the  distriot  court 
held  at  the  principal  town  of  the  province  in  which 
the  act,  matter,  or  thing  in  respect  of  which  any 
such  suit  shall  be  brought  shall  have  been  done  or 
performed,  or  in  which  the  property  in  dispute  is 
situated;  and  the  said  disbict  court  shau  have 
cognisance  of  and  power  to  hear  and  determine 
such  suits  as  if  the  cause  of  action  had  arisen 
within  the  district."    It  appears  to  their  Lordships 
that  the  latter  part  of  that  section  would  be  de- 
prived of  its  meaning  unless  it  is  held  that,  in  the 
view  of  the  Legislature,  suits  might  be  instituted 
by  private  persons  against  the  Qneen's  Advocate 
for  the  recovery  (amongst  other  things)  of  debts 
and  damages.    It  is  said  that  to  give  that  meaning 
to  the  Ordinance  would  prove  too  much,  for  it 
would  include  actions  for    damages    ex  delicto, 
which,  as  everybody  admits,  cannot  be  brought 
against  the  Crown.    But  it  does  not  follow  that, 
because  the  words  are  wide  enough  to  include 
actions  ex  delicto,  they  must  do  so.    They  are  not 
words  adapted  to  ccmter  a  new  right,  or  to  estab- 
lish a  -new  kind  of  suit.    They  are  only  regulative 
of  rights  and  proceedings  already  known,  and 
they  must  be  construed  according  to  the  state  of 
things  to  which  they  clearly  r^r.     They  can 
therefore  receive  a  lull  and  sufficient  meaning 
without  extending  them  to  actions  ex  delicto,  but 
they  cannot  receive  a  full  and  sufficient  meaning, 
indeed  it  is  difficult  to  assign  them  any  substan- 
tial operation  at  all,  unless  they  embrace  actions 
ex  eoniraetu.    It  is  then  certain  that  prior  to  1868 
there  was  such  an  established  practice  of  suing 
the  Crown  that  the  Legislature  took  it  for  granted 
and  regulated  it.    The  same  state  of  things  must 
have  existed  prior  to  1856,  for  the  Ordinaaoe  of 
1868  is  only  a  re-enactment  of  an  earlier  Ordi- 
nance of  1856.    Earlier  Ordinances  still  have  been 
referred  to,  but  their  Lordships  do  not  discuss 
them,  because,  though  they  speak  of  suits  in 
which  the  Crown  is  defendant,  and  though  it  is 
the  opinion  of  the  Supreme  Court  and  is  probable 
that  they  refer  to  claims  ex  contractu,  it  is  not 
clear  that  thev  do  sa      It  wonld  certainly  be 
inconvenient  that  there  should  be  no  means  of 
obtaining  the  decision  of  a  court  of  justice  in 
Ceylon  on  claims  made  by  the  subject  against  the 
CrowiL     Yet  there  are  none  if  actions  of  this 
kind  do  not  lie,  for  the  petition  of  right  does  not 
exist  in  the  colonv.     In  the  present  case  the 
consequences  would  be  someiwhat  startling.    The 
Crown  would  be  able  to  sue  the  subject  on  one 
portion  of  a  contract,  while  itself  violating  with 
impunity  another  portion  of  the  same  contract; 
and  the  snbject  must  pay  for  the  breach  which  he 
has  committed,  while  recovering  nothing  for  the 
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breach  by  which  he  has  suffered.  Whatever  may 
be  the  exact  orig^  of  the  practice  of  suing  the 
Grown,  it  was  doubtless  established  to  avoid  such 
glaring  injustice  as  would  result  from  the  entire 
inability  of  the  subject  to  establish  his  claims. 
And  finding  that  the  Legislature  recognised  and 
made  provision  for  such  suits  at  least  twenty- 
eight  years  ago,  their  Lordships  hold  that  they 
are  now  incorporated  into  the  law  of  the  land.  It 
remains  to  consider  whether  the  decree  does  right 
in  setting  oS  the  defendants'  claim  against  that  of 
the  Crown,  or  whether  separate  judgments  should 
be  given  for  each  amount,  leaving  the  sum  awarded 
to  tne  defendants  to  be  recovered  only  as  a  matter 
of  grace  on  the  part  of  the  Crown.  It  is  true 
that  the  course  taken  by  the  courts  below  does 
practically  give  an  effective  execution  against  the 
Grown  to  the  extent  of  the  Crown's  claim  against 
the  defendants.  But  though  the  Crown  is  thereby 
prevented  from  recovering  its  debt,  it  is  not  ex- 
posed to  the  indignity  attendant  upon  process  of 
execution.  Some  analogy  to  this  question  may  be 
found  in  the  cases  which  decide  that  a  foreign 
Sovereign  may  be  sued  in  the  Court  of  Chancery 
by  way  of  defence  or  cross-claim,  though  he  cannot 
be  sued  unless  he  himself  has  first  invoked  the 
jurisdiction  of  the  court.  In  the  case  of  The 
Ihike  of  Bruntwiek  v.  The  King  of  Hanor>er  (6  Bea. 
1)  the  principle  of  this  doctrine  wss  very  fully 
discussed  by  Lord  Langdale,  M.B.  In  the  course 
of  his  judgment  he  says  :  "  The  liability  of  a 
foreign  Soverei^  to  be  sued  in  a  case  where  he 
himself  was  suing  here,  was  considered  to  be 
founded  upon  the  principle  that  by  suing  here  he 
had  submitted  himself  to  the  jurisdiction  of  the 
court  in  which  he  sued.  The  decision  is  in  accor- 
dance with  the  rules  of  the  civil  law.  The  recon- 
ventio  is  a  species  of  defence,  and  Qui  rwn  cogiiur 
in  aliquo  loco  judicium  pati,  si  ipse  tii  agat,  cogitur 
eioeipere  adiones  et  ad  eundem  judicem  mitti.  "  A 
further  tmalogy  may  be  found  in  the  practice  of 
the  Court  of  Admiralty  affecting  cases  of  collision 
where  both  parties  are  to  blame.  There,  though 
the  damage  suffered  by  each  is  ascertained  by  a 
separate  process,  no  monition  is  issued  except  for 
the  moiety  of  the  balance  awarded  to  the  one  who 
has  suffered  the  greater  damage.  And  that  rule 
is  followed  though  the  amount  actually  payable  bj 
one  of  the  parties  is  materially  affected  oy  it,  as  it 
would  be  when  the  other  is  insolvent.  This  prin- 
ciple is  illustrated  by  the  case  of  The  Btoomvauiurt 
Maataehappy  Nederland  v.  The  Peninsular  and 
Oriental  atmm  Navigation  Company  (7  App.  Cas. 
795;  47  L.  T.  Rep.  N.  S.  198).  In  this  case  the 
suit  is  brought  Dy  the  Queen's  Advocate  on  a 
contract  made  between  the  Crown  and  a  subject. 
The  parties  have  contracted  on  a  footing  of  equa- 
lity. It  would  lead  to  injustice  if,  when  brought 
into  court  by  the  Crown,  the  subject  should  not 
be  able  to  resist  payment  of  anything  but  that 
which,  on  the  balance  of  the  debt  or  damage 
recoverable  under  the  contract  by  each  party,  is 
found  due  to  the  Crown.  The  Crown  suffers  no 
more  indignity  or  disadvantage  by  this  species  of 
defence  than  it  would  suffer  by  defences  of  a  more 
direct  kind,  which  yet  would  be  clearly  admissible: 
as  for  instance,  if  a  breach  of  contract  sued  on  by 
the  Crown  were  excused  on  the  ground  that  the 
wrongful  action  of  the  Crown  itself  had  led  up  to 
that  breach.  For  these  reasons,  their  Lordships 
consider  that  the  judgment  of  the  Supreme  Court 
on  this  point  must  be  upheld.    The  result  i»,  that 


each  of  the  three  appeals  ought  to  be  dismissed 
with  costs,  and  their  Lordships  will  humbly  advise 
Her  Majesty  accordingly. 

Solicitors  for  the  appellants  in  the  consolidated 
appeals  and  the  respondents  in  the  cros8-aiq>eal. 
Baker  and  Naime. 

Solicitors  for  the  respondent  in  the  consolidated 
Mtpeals  and  the  appellant  in  the  cross-appeal, 
Sutton  and  Ommanney. 


Snpr^M  Cmxrt  of  Intoturt 

♦ 

COURT   OF   APPEAL. 

Friday,  Aug.  8. 

(Before  Bagcjjxay  and  Cotton,  L.JJ.) 

Be  The  Noewich  Equitable  Fibe  Assueabcb 

COMPASY.  (a) 
Company  —  Winding-up  —  Official   liquidator  — 
Privaie    exa^ninaiion     of  uritness  —  Bight  of 
creditors    to    attend  —  Companies    Act     1862 
(25  &■  26  Viet.  e.  89),  s.  lib— General  Order  oj 
the  llth  Nov.  1862,  rule  60. 
The  creditors  of  a  company  in  the  course  of  heing 
toound-wp,  teho  have  obtained  an  order  gioing 
them  liberty  to  attend  the  proceedings  %n  tiCe 
matter  at  their  own  expense,  viiU  nevertheless  not 
he  permitted  to  attend  a  private  examination  of 
the  late  manager  of  the  company  upon  a  summona 
taken  out  hu  the  official  liquidator  under  f/ie  115th 
section  of  the  Companies  Act  1862. 
T}ie  decision  of  Bacon,  V.C.  affirmed. 
Ix  this  case   a  motion  was  on  the  20th   Jane 
1884   made    by    the    official    liquidator    of    the 
Norwich   Equitable    Fire    Assurance    Company 
for  a  declaration  that  the  Boyal  Insurance  Com- 
pany were  not    entitled  to  attend  an  examina- 
tion of  a  witness  under  the  115th  section  of  the 
Companies  Act  1862.     The  Norwich  Company- 
were  in  the  course  of  being  wound-np,  under  an 
order  of    the  14th   June  1883,  and  the   Boyal 
Insurance  Company  claimed  to  be  creditors  to  a 
large  amount  in  respect  of  certain  agpreemeuts 
called  "  treaties,"  entered  into  by  Mr.  James  Stark 
Skipper,  the  late  manager  of  the  Norwich  Com- 
pany, and  themselves. 

On  the  17th  Bee.  1883,  upon  the  application  of 
the  Boyal  Insurance  Company,  the  chief  clerk 
gave  them  "  liberty  to  attend  the  proceedings  in 
this  matter  at  their  own  expense." 

On  the  16th  May  1884,  the  official  liquidator  of 
the  Norwich  Company  being  desirous  of  obtaining 
information  as  to  the  various  "treaty"  agree- 
ments between  the  two  companies,  took  out  a 
summons  that  James  Stark  Skipper  should 
attend  the  judge  in  chambers  on  the  llth  and 
12th  June  1884,  to  be  examined  for  the  purpose  of 
the  proceedings  directed  by  the  judge  to  be  taken 
before  the  chief  clerk. 

The  summons  of  the  chief  clerk  for  the  atten- 
dance of  the  witness  for  examination  was  served 
upon  fill  the  parties  who  had  obtained  leave  to 
attend,  including  the  Boyal  Insurance  Compcuy. 
On  the  llth  June  they  accordingly  attended,  and 
their  presence  was  objected  to.    It  was  arranged 

(<i)  Reported  by  O.  Ilxckn  and  Frank  Evaks,  Es(in, 
Barrist«n-«v-L«w. 
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that  they  should  withdraw  on  the  understanding 
that,  if  it  shoold  be  ultimately  decided  that  they 
might  attend,  a  copy  of  the  shorthand  notes  of 
the  examination  shoald  be  furnished  to  them. 

On  the  17th  June  1884  the  official  liquidator 
pave  notice  of  motion  as  above,  liefore  Bacon,  V.C., 
and  asked  that  the  order  of  the  17th  Dec.  1883 
might  be  varied  or  discharged. 

Marten,  Q.C.  and  Seward  Briee  for  the  official 
liquidator. — Creditors  whose  debts  are  disputed 
<-annot  be  permitted  to  attend  an  examina- 
tion of  a  private  character  such  as  this  ;  and 
rale  60  of  the  General  Orders  of  November  1862 
only  refers  to  proceedings  before  the  judge  him- 
self: 

Re  Qrty'$  Breteery  Company,  50  L.  T.  Bep.  N.  S.  14 ; 
2&Ch.I>iT.400. 

Methold  for  the  witness. 

Hemming,  Q.C.  and  Cabah'  for  the  Royallnsur- 
«nceCompany. — We  are  entitled  to  l)epre8ent  at  the 
examination,  as  we  claim  to  be  creditors  for  about 
14,0001.  We  had  special  leave  to  attend,  by  virtue 
of  the  order  of  the  17th  Dec.  188.3,  and  do  not 
therefore  need  to  have  recourse  to  the  general 
right  of  a  creditor  to  attend,  which  is  given  by 
rule  60  of  the  General  Orders  of  Nov.  1882.  In 
Me  Greij's  Brewery  Company  (uhi  stqh)  there  was 
Tie  special  order  giving  the  creditors  liberty  to 
attend,  and  if  there  had  been,  the  decision  would 
have  been  different.  We  rely  upon  Re  Tlw,  Empire 
Assurance  Corporation  Limited  (17  L.  T.  Bep.  N.  S. 
-^€8).  As  in  that  case,  so  here,  we  have  a  special 
order  to  attend.  We  claim,  therefore,  as  a  matter 
of  right,  and  also  in  the  exercise  of  the  discretion 
of  the  court,  to  be  present  at  this  examination. 
No  one  can  be  damnified  by  our  i)roaence,  and  we 
may  be  prejudiced  bj  not  knowing  what  takes 
place  at  the  examination. 

Bacon,  V.C. — ^TLis  is  purely  a  question  of 
principle.  The  clause  in  the  Companies  Act, 
which  has  been  referred  to,  and  which  g^ves  the 
<;onrt  power,  in  a  winding-up,  to  summon  persons 
before  it  for  examination,  is  a  re-enactment  in 
almost  the  very  same  words  of  the  old  clause 
contained  in  the  Bankruptcy  Act  of  184 ),  giving 
a  similar  power.  And  between  bankruptcies  and 
insolvent  companies,  in  questions  of  this  nature, 
the  difference  is  such  as  can  hardly  be  perceived. 
In  the  case  of  a  bankrupt,  the  law  enables  the 
assignee  or  trustee  in  bankruptcy  to  call  for 
evi^nce  wherever  he  can  find  it,  for  proving 
what  he  requires  to  prove.  It  gives  him  almost 
inqoisitorial  powers  of  finding  out  anything  in 
support  of  the  case  which  he  advances.  How 
does  that  differ  from  the  case  which  is  before  me  P 
The  official  liquidator  has  to  establish  some  claim 
which  can  'only  be  done  by  means  of  witnesses. 
He  knows  a  man  who  can  give  him  the  informa- 
tion which  will  enable  him  to  discharge  his  duty ; 
and  he  therefore  snmmons  that  man  under  the 
powers  conferred  upon  him  by  statute,  and 
examines  him.  Who  has  a  right  to  be  present  P 
What  right  has  anybody  else  to  be  present  at 
that  examination  P  I  might  as  well  hold  that  the 
official  liquidator's  case  for  the  opinion  of  counsel 
shonld  be  ordered  to  Ije  produced  for  the  benefit 
of  opposing  creditors,  it  is  a  mistake  to  sup- 
pose that  the  11.5th  section  of  the  Companies  Act 
1862  gives  anybody  a  right  to  be  present  at  the 
examination  ordered  under  it  except  the  liqui- 
dator himself.    Mr.  Cal^lji^  is  reduced  to  argue 


that  his  client  will  be  in  a  worse  position  if  not 
allowed  to  be  present,  because  ne  will  know 
nothing  about  what  has  taken  place  at  the 
examination,  and  that  if  the  evidence  adduced 
is  unfavourable  the  liquidator  will  suppress  it, 
and  if  fiivourable  he  will  embody  it  in  an  affidavit, 
and  make  use  of  it  as  evidence  against  the  Boyal 
Insurance  Company.  What  follows  if  he  does  P 
The  Royal  Insurance  Company  will  have  the 
opportunity  of  cross-examining  upon  the  affidavit, 
if  they  can  find  the  materials  for  so  doing. 
But  that  is  not  the  question  here ;  it  is  one  of 
principle  only.  The  hands  of  the  official  liqui- 
dator are  not  to  be  tied.  He  is  not  to  dis- 
cuss on  behalf  of  the  various  parties  what 
he  can  prove,  or  what  he  fails  to  prove. 
The  cases  which  have  been  referred  to  are  per- 
fectly distinct  and  clear.  In  the  case  betore 
Stuart,  V.C.  (Be  Tlie  Empire  Assurance  Corpora- 
tion, ubi  sup.),  disputes  having  arisen  between  two 
assurance  companies,  whose  affairs  had  become 
much  mixed  up  together,  and  who  were  both  being 
wound-up,  the  liquidator  of  the  one  obtained  special 
leave  to  attend  the  proceedings  in  the  winding- 
up  of  the  other,  and  certain  creditors  and  contribn- 
tories  also  obtained  special  leave  to  attend  the 
proceedings.  The  Vice-Chaucellor  held  that  the 
parties  who  had  special  leave  had  a  right  to  be 
present.  Chitty,  J.,  in  the  case  which  came  before 
nim  (Me  Grey's  Brewery  Company,  ubi  sup.),  put  it 
on  a  somewhat  different  ground,  but  that  does  not 
affect  the  case  before  me.  Ujion  the  principle 
contained  in  th?  116th  section,  and  upon  every 
principle  upon  which  the  law  is  administered,  the 
Royal  Insurance  Company  have  no  more  right  to 
be  present  at  this  examination  by  the  official 
liquidator  of  tha  Norwich  Company,  than  they 
have  to  be  present  at  any  consultation  which  the 
liquidator  may  hold  with  his  counsel  or  solicitors, 
or  anybody  else,  and  which  is  held  with  the  view 
of  establishing  the  case  which  it  was  his  duty  to 
urge  before  the  court.  In  my  opinion  the  Royal 
Insurance  Company  have  no  more  right  to  be  pre- 
sent at  that  private  examination  than  any  stranger 
has,  for  not  one  word  that  has  been  uttered  at 
that  examination  could  ever  be  adduced  as 
evidence  against  the  Royal  Insurance  Company, 
nor  could  they  be  in  any  worse  position  than 
if  the  examination  had  never  in  fact  taken 
place.  The  Boyal  Insurance  Company  must  pay 
the  costs  of  this  motion,  but  no  other  costs, 
inasmuch  as  they  were  invited  to  attend  the 
examination. 

The  Royal  Insurance  Company  appealed. 

Hemming,  Q.C.and  Cahabe.— The  former  order 
of  Bacon,  V.C,  giving  us  liberty  to  attend  at  our 
own  expense,  is  in  general  terms  and  cannot  be 
reviewed  by  the  Vice-Chancellor.  [Cotton,  L.J. 
—The  court  must  have  power  to  limit  your 
attendance.]  If  it  has  a  discretion,  that  ought  to 
be  exercised  as  Stuart,  V.C.  exercised  it,  by 
giving  us  leave  to  attend : 

Bt  Th«  Empirs  Amurance  Corporation,  17  L.  T.  Bep. 
N.  S.  488. 
[Baggallay,  L.J.— If  what  Stuart,  V.C.  said  is  to 
be  taken  as  a  general  rule,  I  do  not  agree  with 
it;  but  there  were  very  special  circumstances^ in 
that  case.]  Our  exclusion  from  the  examination 
will  give  the  other  company  an  unfair  advan- 
tage. Me  Grey's  Brewery  Company  (-50  L.  T.  Rep. 
N.  R.  14;    2-5  Cli.  Div.  400)  is  not  an  authority 
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against  ns.  [Cotton.  L.J.— That  case  does  not 
seem  to  help  either  side.  The  applicants  there 
were  admitted  creditors,  but  here  the  point  in 
liquidation  is  whether  the  appellants  are  or  are 
not  creditors.] 

Marten,  Q.C.  and  Seward  Briee,  for  the  liquida- 
tor of  the  Norwich  Equitable  Fire  Assurance 
Company,  were  not  called  upon. 

Baggallat,  L.J. — In  the  course  of  the  liquida- 
tion of  the  Norwich  Equitable  Fire  Assurance 
Company,  the  Royal  Insurance  Company  claim  to 
rank  as  creditors  for  upwards  of  20,000(.,  and  on 
the  17th  Dec.  1883  they  obtained  an  order  giving 
them  liberty  to  attend  the  proceedings  at  their 
own  expense.  Afterwards,  the  liquidator  was 
pi-oceeding,  under  the  powers  of  sect.  llJi  of  the 
Companies  Act  1862,  to  examine  a  former  officer 
of  the  company.  The  Royal  Insurance  Company 
then  contended  that  they  had  acquired  a  right, 
under  their  order  of  the  17th  Dec.,  to  attend  this 
examination.  Bacon,  Y.C.  decided  against  them, 
and  I  think  that  he  was  right  in  so  doing.  I 
have  often  myself,  when  at  the  bar,  had  to  com- 
plain of  the  extensive  powers  given  by  this  sect. 
115.  Indeed  the  section  has  been  very  generally 
abused.  It  has  been  called  harsh,  unfair,  and  in- 
quisitorial. But  the  Legislature  thought  fit  to 
confer  these  powers  on  liquidators  because  the 
exigencies  of  public  justice  required  it.  The  section 
has  now  been  in  operation  for  twenty-two  years, 
and  I  have  never  heard  it  suggested  that  anyone 
could  be  present  at  an  examination  under  it  unless 
he  had  obtained  special  leave^o  attend.  The 
liquidator  is  empowered  to  hold  these  examina- 
tions for  the  purpose  of  determining  what  course 
he  will  adopt.  The  information  he  obtains  is  not 
evidence ;  it  can  only  be  made  evidence  by  calling 
the  persons  who  have  been  examined  in  private 
to  give  their  evidence  in  court.  Such  an 
examination  is  not  a  "proceeding"  within  the 
meaning  of  the  order  of  the  17th  Dec.  1883. 
It  is  rather  in  the  nature  of  a  preliminary 
investigation;  and  it  is  necessary,  and  always 
has  been,  to  obtain  a  special  order  for  leave  to 
be  present. 

Corrox,  L.J. — I  am  of  the  same  opinion,  that 
the  Vice-Chancellor's  order  cannot  bo  disturbed. 
1  do  not  think  it  necessary  to  say  whether  this 
examination  is  a  "proceeding"  within  the  mean- 
ing of  the  formal  order,  but  undoubtedly  the 
court,  when  it  gives  a  general  liberty  to  attend, 
must  have  a  discretion  to  suspend  the  working  of 
the  order.  Sect.  115  gives  liquidators  very  large 
means  of  obtaining  information  or  discovery  in  a 
■way  that  is  not  open  to  ordinary  litigants.  But 
a  statement  which  the  liquidator  obtains  from  the 

Kersons  examined  cannot  be  used  as  evidence. 
_  [r.  Hemming  says  that  such  statements  are  used 
iu  evidence,  but  if  there  is  any  such  practice  it  is 
clearly  wrong.  No  doubt  these  statements  arc 
often  read  by  consent ;  but  they  are  distinctly 
not  evidence,  and  counsel  can  always  object  to 
their  being  read.  The  Act  of  Parliament,  by 
providing  this  power,  does  certainly  put  into  the 
liands  of  a  liquidator  an  advantage  which  is  not 
open  to  the  rest  of  the  world,  but  I  think  the 
Vice-Chancellor  was  right  in  not  allowing  the  ap- 
pellants to  be  present. 


Feh.  8  and  9. 

(Before  Lord  Selborse,  L.C,  Cottos  and 

Fay,  L.JJ.) 

SxRICKLAXn  V.   SlTMONS.  (a) 

Trustee  earnjing  on  business —  Creditor  —  Right 
against  trust  funds. 

By  the  nuuriage  settlement  of  Br.  and  Mrs.  S.  a, 
leasehold  house,  used  as  a  lunatic  asylum,  that 
assigned  to  trustees  on  trust  to  seU  the  sam-e  atid 
the  goodicill,  at  the  request  of  Dr.  and  Mrs.  8., 
or,  if  Br.  S.  should  fau  to  perform  certain  eo/ce- 
nants,  at  the  request  of  Mrs.  S.  alone.  Until  sale 
Br.  S.  had  pmrrer  to  carry  on  the  asylum  for  his 
oiftt  benefit. 

la  July  187b  Br.  S.went  into  liquidation,  hating 
also  failed  to  peiform  tlie  covenants.  The  trustee 
entered,  and  until  April  1876  carried  on  the 
asylum,  when  he  sold  the  premises  and  btisinets 
atv  going  concent,  with  ths  goodwill. 

The  plaintiff  had  stipplied  goods  for  the  u»e  of  the 
asylum  behceen  Jmy  1875  and  April  1876,  and 
iMving  in  an  a-ctioti  in  the  Common  Lata  Divi- 
sion recovered  judgment  against  the  trustee  for 
the  value  of  the  goods,  hrought  an  action  in  the 
Chancery  Division  to  have  his  judgment  debt 
raised  out  of  the  proceeds  of  tlie  sale  of  ilie  pre- 
mises. 

Held,  that  though  the  trustee  might  have  a  right  to 
indemnity  oirf  of  the  trust  property  as  bettoeen 
himself  and  the  ceriui  me  trust,  yet  Utere  being  no 
potcei-  to  carry  on  the  btisiness  and  no  dedicalimi 
of  any  of  the  trust  property  for  thai  pvrpose,  the 
plainiiff's  claim  could  not  he  maintained. 

Decision  of  Pollock,  B.  (48  L.  T.  Bep.  N.  8.  188.- 
22  tVi.  Div.  666)  af 


Solicitors : 
llus<>n. 


Appeal  dismissed. 
Boxall  and  Boxall;  Otcles  and  Col- 


By  the  marriage  settlement  of  Dr.  and  Mrs. 
Sabben,  a  lunatic  asylum  was  assigned  to  trustees 
on  trust  at  the  request  of  Dr.  and  Mrs.  Sabben. 
or  in  certain  events  at  the  request  of  Mrs.  Sabben 
alone,  to  sell  the  same  and  the  goodwill  thereof, 
and  to  stand  possessed  of  the  proceeds  for  the 
benefit  of  Mrs.  Sabben  and  the  children  of  the 
marriage.  It  was  also  declared  that  nntil  the 
trust  premises  should  be  sold  it  should  be  lawful 
for  Dr.  Sabben  to  continue  the  business  of  the- 
asylum  upon  the  premises  without  paying  any 
rent  other  than  the  rent  payable  under  the  leases 
thereof,  but  paying  to  the  trustees  a  sum  of  10,0(X)f. 
by  certain  instalments,  and  the  premium  on 
certain  policies  of  insurance,  which  he  had  cove- 
nanted to  do. 

Dr.  Sabben  carried  on  the  business  of  the 
asylum  nntil  July  1875,  when  he  filed  a  liquida- 
tion petition,  and  a  trustee  was  appointed. 

The  defendant.  Dr.  H.  E.  Symons,  the  surviving 
trustee  of  the  settlement,  entered  into  the  manage- 
ment of  the  asylum,  and  continued  to  manage  it 
untU  April  1876  when  it  was  sold  for  18,000/. 
The  plaintiff  alleged  that  Dr.  Symons  had  so 
managed  the  asylum  in  order  that  it  might  lie 
sold  as  a  going  concern  under  the  trusts  of  the 
settlement. 

The  plaintiff,  J.  R.  Strickland,  was  an  up- 
holsterer at  Gravesend,  and  while  the  business 
of  the  asylum  was  being  carried  on  by  Dr. 
Symons  had  supplied  the  asylum  with  furniture 
and  other  things.  A  sum  of  500Z.  was  due  to 
him  for  these,  and  he  recovered  judgment  in  the 
Common  Pleas  Division  against  Dr.  Symons  for 
t-i)  R  .'porwd  by  W.  C.  Bisii,  Eaq.,  B«rrlat«r<t-lJiTr. 
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that  sum,  together  with  interest  and  costs.  As 
Tie  waa  not  paid  this  sum  by  Dr.  Symons  the 
plaintiff  commenced  this  action  against  Dr. 
Symons  and  Dr.  and  Mrs.  Sabben  and  their 
■children,  claiming  to  be  paid  the  amonnt  of  the 
judgment  debt  out  of  the  trust  funds. 

Ite  case  was  heard  by  Pollock,  B.  in  Feb.  1883, 
and  is  reported  in  48  L.  T.  Rep.  N.  S.  188,  where 
the  facts  are  fnlly  stated. 

-His  Lordship  gave  judgment  for  the  defendants, 
and  the  plaintiff  appealed  from  that  decision. 

Biggins,  Q.C.  and  Dauney  for  the  appellant. — 
The  settlement  having  directed  the  asylum  to  be 
sold,  together  with  the  goodwill,  it  was  the  duty 
of  the  trustee  to  carry  on  the  business  in  order  to 
preserve  that  goodwill.  He  carried  on  the  busi- 
ness for  the  benefit  of  the  trust  estate,  and  if  he 
had  advanced  this  money  ho  would  have  been 
■entitled  to  an  indemnity  out  of  the  trust  funds. 
Evm  if  he  had  not  been  a  trustee  he  would  have 
been  entitled  to  be  recouped  the  money,  as  it  is 
similar  to  a  case  of  salvage.  In  either  case  the 
plaintiff  is  entitled  to  stand  in  his  place,  and  to 
be  paid  out  of  the  trust  funds.  They  referred 
^o: 

AUom&y-General  t.  Corvoraiion  of  Norwich,  2  My.  & 

Cr.  406; 
Bright  v.  North,  2  Ph.  216 ; 
Be  Xwlte,  48  L.  T.  Bep.  N.  S.  564;  23  Ch.  Div. 

S52; 
Otoen  V.  Delamtre,  27  L.  T.  Sep.  N.  S.  647 ;  L.  B«p. 

15  Eq.  134 ; 
S»  parte  Oarland,  10  Ves.  110 ; 
Exvarta  Sdnuyndt,  4  De  G.  F.  ft  J.  488 ; 
Be  Johnion,  43  L.  T.  B«p.  N.  S.  372;  23  Ch.  Div. 

548' 
Prattr  t.  Xurdoeh,  45  L.  T.  Bep.  N.  S.  417  ;  6  App. 
Cu.855. 

[Lord  Sei>bobne,  L.C.  referred  to  Laboueliere  v. 
nipper,  11  Moo.  P.  C.  1?8.] 

Barber,  Q.C.  and  Kirhj,  for  Mrs.  Sabben,  and 
S.  T.  Moore  for  the  other  defendants,  were  not 
called  on. 

Lord  Selbobke,  L.C. — This  action  has  been 
rightly  described  in  the  course  of  the  argument 
as  an  action  to  enforce  the  plaintiff's  lien,  but  you 
cannot  enforce  a  lien  without  showing  that  it 
exists.  There  is  no  principle  or  authority  for 
saying  that  if  a  trustee  makes  himself  personally 
liable  for  goods  the  creditor  thereby  obtains  a 
lien  on  the  trust  property.  There  is  not  the  least 
authority  for  sucn  an  action  as  the  present.  It  is 
an  action  for  an  equitable  execution  against  the 
trust  estate  in  respect  of  a  judgment  against  the 
trustee.  There  is  no  evidence  of  any  contract  for 
onv  seonri^  on  any  part  of  the  estate.  There  was 
only  an  ordinary  contract  for  goods  supplied  to  a 
person  who  happened  to  be  a  trustee.  The  mere 
Mct  that  the  customer  was  carrying  on  an  asylum 
which  was  subject  to  a  trust  would  not  give  the 
tradesman  the  right  to  be  paid  out  of  the  trust 
fond.  The  trustees  of  the  settlement  with  respect 
to  the  asylum  were  to  sell  it,  with  certain  con- 
sents, and  to  deal  with  the  proceeds  of  the  sale  as 
therein  mentioned,  and  there  was  a  power  that 
until  the  premises  should  be  sold  it  should  be 
lawful  for  Dr.  Sabben  to  carry  on  the  business  of 
an  asylum  upon  the  premises  lor  his  own  benefit, 
he  makii^  certain  payments.  This  he  did  until 
July  1875,  when  he  got  into  difiiculties,  and 
Ijecame  a  liquidating  debtor,  and  then  Dr. 
Symons  continued  to  carry  on  the  asylum,  and 


for  the  purposes  of  this  business  he  conti-acted 
this  debt.  Nothing  can  be  more  plain  than  that 
on  the  face  of  the  settlement  there  is  no  dedica- 
tion or  application  of  the  trust  property  to  any 
trade  purposes,  and  no  provision  that  the  business 
was  to  be  carried  on  by  the  trustees.  It  was 
argued  that,  as  it  was  intended  that  the  asylum 
should  be  sold  and  the  goodwill  with  it,  it  was 
intended  that  the  goodwill  should  be  preserved, 
and  therefore  it  was  necessary  and  proper  tliat 
the  trustee  should  continue  to  carry  on  the 
asylum  after  Dr.  Sabben  gave  it  up,  for  the 
purpose  of  preserving  the  goodwill.  Tnat  might 
haVe  been  a  very  sound  argument  if  used  between 
the  trustee  and  cestuia  que  trust  for  the  purpose 
of  justifying  him  and  showing  that  ne  wa.s 
entitled  to  an  indemnity.  But  that  is  not  the 
question  here.  On  this  settlement  it  is  clear 
tnat  it  was  intended  that  the  asylum  should 
be  carried  on  by  Dr.  Sabben  and  not  by  the 
trustees;  and  that  if  he  did  not  carry  it  on,  it 
should  be  sold  with  the  goodwill.  It  is  therefore 
impossible  to  compare  the  case  with  Ex  parlc 
Garlaiid  (10  Ves.  110)  and  Be  Johneoti  (•«  L.  T. 
Hep.  N.  S.  372 ;  16  Ch.  Div.  548),  and  tlie  other 
cases  where  there  has  been  an  express  direction 
by  the  testator  to  carry  on  a  business,  and  where 
he  specially  appropriated  a  part  of  his  property 
for  that  purpose.  Those  authorities  proceed  on 
this  principle,  that  where  a  particular  part  of  a 
trust  estate  is  specifically  dedicated  to  a  par- 
ticular purpose  wnich  involves  trade  debts  and 
liabilities,  it  is  a  trust  to  use  it  for  that  particulnr 
purpose,  and  the  trustee,  though  personally  liable 
for  the  debts  which  he  contracts  in  the  course  ol' 
the  business,  has  a  right  to  be  paid  out  of  the 
I  specific  assets  appropriated  for  that  purpose,  and 
I  the  trade  creditors  are  not  to  be  disappointed  of 
;  payment  so  far  as  the  assets  so  appropriated  arc 
concerned.  But  "the  authorities  tend  to  linii; 
'  that  doctrine  rather  than  to  ext<end  it.  The  case 
of  Ex  parte  Garland  (ubi  sup.)  shows  that  the 
creditor  can  only  have  recourse  to  the  particulur 
part  of  the  property  of  which  there  has  ueen  such 
an  express  dedication ;  and  the  right  caimot  be 
extended  beyond  that,  either  in  bankruptcy  or 
administration.  And  that  applies  even  to  cases 
in  which  the  trustee  has  merely  done  his  duty  in 
carrying  on  the  business,  and  where  he  may  be 
entitled  to  an  indemnity  for  the  expenses  incurred 
by  him.  Re  German  Mining  Company  (4  De  (i. 
M.  &  G.  19)  and  Laboucltere  v.  Tnpper  (11  Moo. 
P.  0. 198)  are  cases  in  which  the  distinction  is 
laid  down  between  the  rights  of  trustees  carryinpr 
on  the  business  to  be  indemnified  for  expenses 
bond  fide  incurred  where  there  are  no  particuLii- 
assets  appropriated,  and  the  rights  of  creditors. 
Under  such  circumstances  the  creditors  have  ne 
rights  against  the  trust  estate.  The  doctrine 
contended  for  by  the  appellant  is  not  only  not 
supported  by  Ex  parte  Garlattd  {nbi  gup.),  but  is 
opposed  to  it.  The  appeal  must  be  dismissed  with 
costs. 

CoTTOX,  L.J. — I  agree,  for  the  reasons  stated 
by  the  Lord  Chancellor.^ 

Fry,  L.J. — ^I  also  agree,  for  the  same  rejisons. 

Solicitors  for  the  appellant.  Harries,  WiU-liisov. 
and  Raikes,  agents  for  Sliarland  and  Ifntloii. 
Gravesend. 

Solicitors  for  the  respondents,  E.  linitth  and 
Co.;  W.J.  Smith:  W.  li.  Hdmoru. 


Digitized  by 


Google 


408-Vol.  LI.,  N.  s.] 


THE  LAW  TIMES. 


[XoT.  29,  18M, 


Ct.  or  App.]         Hakvev  v.  Musicipal  Pebmajcekt  Ixvestukkt  Buildikg  SociEiy.        [Ct.  of  App. 


Feb.  26  and  28. 
(Before  Cotxoir,  Bowes  and  Fkv,  L.JJ.) 

Hakvet  r.  Municipal  Febhakent  Istestmext 

Building  Society,  (a) 
Building  society — Lownr— Interest  on  premiumt — 
SedemptiotJ  —  Mortgage  —  Statutory    receipt — 
Building  Societiee  Act  1874  (37  .j-  38  T'lrf.  e.  42), 
».42. 
A  buUding  society,  in  accordance  with  its  rules,  on 
making  an  advance  to    a  borrotoing   member, 
charged  a  premium  on  the  sum  advanced   in 
proportion  to  the  amount  and  the  intended  dura- 
tion of  the  loan.     The  advance  was  to  be  paid 
of  by  montldy  instalments. 
Held;  tliat  the  society  might  properly  add  the  whole 
of  the  annual  premiums  to  the  amount  actnalhj 
advancedand  chargeinterest  on  the  total  amount ; 
and  in  the  event  of  the  loan  being  paid  off  before 
the  date  to  which  the  premium  v;as  calculated, 
tlte  borrower  was  not  entitled  to    a    rebate    in 
respect    of  the  premiums  paid  for    the    longer 
period. 
Where  a  building  society  gives  a  statutory  receipt 
under  sect.  42  of  the  Building  Societies  Act  18/4 
for  money  due  on  a  mortgage    hi    a  borroioing 
member,  no  claim  can  afterwards  be  maititained 
In/  the  society  for  any  further  payment,  even  on 
the  ground  that  a  further  sum  was  due  on  the 
mortgagor's  shares,  or  that  the  money  paid  was 
calculated  on  a  wrong  principle. 
Sparrow  r.  Farmer    (28  L.  J.  537,  Ch.)  distin- 
guished. 
The  plaintiff  in  this  action  claimed  to  have  an 
account  taken  of  what  was  due  from  him  to  the 
defendant  society  in  respect  of  certain  mortgages, 
and  repayment   of   2701.   already  paid   by  the 
plaintiff  under  protest  upon  redeeming  the  mort- 
gages. 

The  defendant  society  waa  •»  building  society, 
registered  under  the  Building  Societies  Act  of 
1874  (87  &  38  Vict.  c.  42),  and  was  incorporated  in 
~Sav.  1874.  The  prospeictuB  contained,  under  the 
heading  "  To  borrowing  members,"  the  following 
statements : 

A  bonower  reoeiTing  an  adranoa  will  be  charged  a 
fixed  ptuniam  of  2>.  per  share  per  azmnm,  and  mtatest 
oUonlated  at  the  rate  of  St.  per  cent,  per  annnm  only 
npon  the  eqmty  of  redemption  at  the  end  of  eaon 
finanoial  Tear. 

Adranoea  are  granted  for  any  period  not  ezoeedine 
twenty-five  years  npon  freehold,  leasehold,  and  eopyhola 
property,  and  tablet  of  repayment  zaniring  from  fire  to 
twentr-five  years,  diowing  the  monthly  tepaymenta 
reqnixed  to  repay  1001.,  inolnding  prinoipal,  intereat,  and 
premium,  are  annexed  to  this  proapeotas. 

Bonoweie  can  redeem  at  anf  time.  Under  the  Aot  of 
Parijameat  which  eorema  thia  aooiet^  borrower!  inonr 
no  liability  beyond  ua  performance  of  their  special  ooa- 
traot. 

Mortgacaa  hj  boROwing  members  may  be  at  any  time 
redeemed  Dy  payment  of  the  balance  <n  the  amount  of 
oapitel  with  intereat  to  the  date  of  redemption. 

In  the  years  1878,  1879,  and  1881,  the  plamtiff 
I>ecame  a  borrowing  member  of  the  society,  and 
borrowed  different  sums,  amounting  altogether  to 
48801.,  and  as  security  forithe  repapnent  thereof 
ho  executed  mortgages  to  the  society  of  certain 
property  at  Milton  Villas,  Addiscombe,  and  else- 
where. 

In  Aug.  1881  the  plaintiff  desired  to  redeem  all 
the  mortgages,  and  requested  the  society  to  fur- 
nish him  with  an  account  of    the  money  due 

(a)  Bfported  by  W.  0.  Bins,  Ekj  ,  B»rTiit9r-(t-L*ir. 


thereon,  and  on  the  20th  -Aug.  the  secretary  sent 
him  a  statement  showing  that  the  sum  of 
44432.  8«.  4<7.  was  then  due. 

The  plaintiff  alleged  that  he  then  discovered 
that  the  accounts  had  \)een  made  out  on  a  wrong 
principle,  and  were  inconsistent  with  the  term.'* 
stated  in  the  prospectus,  namely,  that  mortgajges 
by  borrowing '  members  might  be  at  any  time 
redeemed  by  payment  of  the  balance  of  the 
amount  of  capital  with  interest  to  the  date  of 
the  redemption. 

Some  correspondence  ensued,  but  the  society 
refused  to  alter  their  claim,  and  the  plaintiff 
paid  it  under  protest.  The  mortgrage  deeds  were- 
then  given  up  to  the  plaintiff  with  the  following 
receipt  indorsed  on  each,  which  is  the  fbrm  pro- 
vided by  the  Building  Societies  Act  1874. 

The  Mnnioipal  Permanent  Investment  BoOdinf  Soeiety 
hereby  aoknowladea  to  have  received  all  moneys  iatandea 
to  be  Monred  by  the  within  written  deed.  In  nil  mas 
wheieof  the  aaal  of  the  soeiety  ia  hereto  afBzed  tina  Slit 
day  of  Angnat  1881^y  ocder  of  the  board  of  direotam, 
in  the  presence  of  W.  H.  Biehards  and  Ed.  PnUeyna. — 
OaoBos  MABSILAI.L,  Scoretaiy.    (L.  S.) 

The  plaintiff  alleged  that  he  had  paid  the 
society  the  sum  of  270/.  too  much,  and  com- 
menced this  action  to  recover  it  from  the  society. 

The  defendants  put  in  a  statement  of  defence, 
in  which  they  stated  that  the  conditions  in  the 
prospectus  were  wrongly  stated  by  the  plaintiff, 
and  that  the  clause  as  to  mortgages  by  borroiwing 
members  was  that  such  mortgages  might  be  at 
any  time  redeemed  b^  payment  of  the  balance  of 
the  amount  of  capital,  "and  premium,"  with 
interest  only  to  the  date  of  redemption. 

The  defendants  further  alleged  that  there  was 
an  error  in  the  accounts  rendered  by  them,  and 
that  a  larger  sum  was  due  to  them  than  that  paid 
bv  the  plaintiff,  and  by  way  of  connter-claim,they 
claimed  a  further  sum  of  4272.  bs.  3<{. 

In  his  reply  the  plaintiff  stated  that  the  words 
"  and  premium,"  alleged  by  the  defendants  to 
have  been  omitted  in  the  plaintiff's  extract  from 
the  prospectus  were  not  contained  in  the  prospec- 
tus issued  in  1878,  but  had  been  inserted  m  a 
prospeotas  published  subsequently. 

The  plaintiff  then  set  out  the  two  rules  of  the 
■society  applicable  to  advances  and  the  redemp- 
tion of  mortgages,  which  were  as  follows ; 

Bnle  32 :  The  directors  shall  make  advaaoea,  aa  fnada 
permit,  to  anyamonnt,  repayable  in  one  nun,  or  by 
montiily  ocutninitiona  acoorain^  to  the  acaiee  and  tablm 
hereto  annexed,  and  inch  addibonml  loalas  and  tablaa  ■■ 
they  may  adopt.  The  preminma  charaed  on  all  mort- 
gagee  shall  be  dne  in  advance,  but,  ii  denied,  may  be 
added  to  the  mortgage,  or  paid  in  cash. 

Bnle  43 :  Any  member  dasiiona  of  redeeming  the 
■eonrities  held  by  the  looie^  shall  be  at  liberty  to  do  «o 
npon  payment  of  all  snmi  then  dne  from  him  for  snb- 
■oriptioni,  fines,  and  interest,  and  also  the  present  valne 
of  tue  fntnre  repayments,  as  ascertained  by  reference  to 
the  tables. 

The  advances  to  the  plaintiff  were  payable  in 
fifteen  years  by  monthly  instalments,  in  con- 
formity with  the  scale  issued  by  the  defendants, 
and  included  and  were  in  respect  of  interest  and 
premium,  the  interest  being  calculated  at  simple 
interest  at  5  per  cent,  on  the  money  actually 
advanced  ana  for  the  time  being  remaining 
unpaid,  and  the  premium  being  a  fixed  premium 
of  2«.  per  share  per  annum,  and  not  bearing 
interest. 

The  plaintiff  set  out  a  detailed  statement  of 
accounts,  made  out  according  to  his  view  of  the 
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principle  upon  which  they  should  have  been 
settled  with  reference  to  the  first  property  mort- 
gaged, namely,  Nos.  1  and  2,  Milton- villas.  These 
acooonts  were  eqnally  applicable  to  all  the  other 
properties.  The  amount  actually  advanced  on 
Milton-villas  was  380Z.,  the  premium  amounted 
to  57i.,  being  2«.  per  share  on  thirty-eight  shares 
for  fifteen  years.  The  principal,  with  interest 
and  premiums,  was  to  be  paid  ny  monthly  instal- 
ments of  31. 10«.  Ad.,  which  amount,  according  to 
tlie^  statement  at  the  head  of  Table  II.,  under 
which  the  advance  was  made,  included  principal, 
simple  interest  at  5  per  cent.,  and  a  hxed  pre- 
mium of  6«.  Ad.  (sach  6«.  AA.  being  the  monthly 
contribution  in  respect  of  the  premium),  and  by 
making  which  monthly  payments  of  21.  10».  Ad. 
tloring  and  up  to  the  end  of  fifteen  years  the 
-^SOL  with  interest  thereon  at  5  per  cent,  and  the 
-571.  premium  would  be  fully  paid. 

The  defendants  claimed  to  charge  the  plaintiff 
on  the  following  principle :  The  whole  amount  of 
the  premium  at  2«.  per  share  on  the  thirty-eight 
shares  for  fifteen  years,  amounting  to  bll.,  was 
added  to  the  3802.  advanced,  and  this  total  of 
437Z.  became  the  principal,  upon  which  interest 
St  5  per  cent,  was  charged.  The  monthly  instal- 
ments due  at  the  beginning  of  the  year  were 
applied  to  the  payment  of  the  interest  on  the 
capital  and  the  remaining  instalments  were 
applied  to  the  redaction  of  the  capital.  In  the 
first  year  the  first  six  instalments  and  15«.  of 
the  seventh  were  required  to  pay  the  interest  on 
the  437Z.,  and  the  remainder  of  the  instalments, 
amoonting  to  201.  17«.,  was  applied  towards  the 
redaction  of  the  capital.  By  this  mode  of  calcu- 
lation the  capital  at  the  end  of  the  first  3'ear  was 
reduced  to  416Z.  3*.,  while  by  the  plaintiffs 
method  the  capital  of  3802.  was  reduced  to 
•XiOL  12«.,  and  the  interest  for  the  second  year 
would  be  calculated  on  these  respective  sums. 

The  mortgage  deed  was  dated  the  16th  Feb. 
1878,  and  was  made  between  the  plaintiff  of  the 
one  part  and  the  society  of  the  other  part,  and 
after  reciting  that  the  plaintiff  was  entitled  to  a 
leasehold  interest  in  two  hcuses  known  as  Nos. 
1  and  2,  Milton-villas,  Addiscombe,  it  recited  as 
follows : 

And  whereaa  the  mortgmKor  haviiig  nibicribsd  foi  forty- 
tma  advance  shares  in  the  aaid  looiety,  nnmbered  re- 
■peoUvely  from  16,240  to  16.283  (both  molnsive),  and 
DeioK  deairona  of  bonowinr  the  ram  of  3802.  in  reapeot 
of  snah  ahaiea,  haa  aivplied  to  the  (aid  looiety  to  lend 
him  Boeh  nun  for  the  period  of  fifteen  years,  to  be 
«orapDted  from  the  16th  day  of  February,  and  haa  also 
offend  to  pay  a  premium  for  such  advanoe,  which  beinff 
oahnilated  aooording  to  the  inlea  and  bye-laws  of  the 
aaid  aociety  amonnta  to  the  snm  of  571.,  %nd  is  to  be 
added  to  and  treated  aa  part  of  the  principal  snm ;  and 
to  Mnj  such  principal  snm  by  180  advance  instalments 
<if  3(.  I0«.  U..  each,  the  first  of  such  advance  instal- 
menta  to  become  due  and  to  be  paid  on  the  ezeontion 
beieaf,  and  the  remainder  of  snch  advance  inatalmenta 
to  become  due  and  to  be  paid  reapcctiTely  on  the  first 
day  of  every  month  dnring  the  said  period,  oommenoing 
with  the  month  of  Maioh  next. 

It  was  then  witnessed  that,  in  consideration 
of  the  sum  of  3802.  paid  to  the  mortgagor  out  of 
the  fands  of  the  society  (such  sum  making 
together  with  the  said  premium  the  full  amount 
of  his  said  forty-four  advanced  shares  in  the 
society),  the  mortgagor  did  thereby  covenant 
that  he  would  during  the  continuance  of  the 
"ecurity  pay  to  the  society  all  advance  instal- 
ments, fines,  and  other  moneys  (if  any)  which. 


according  to  the  agreement  and  to  the  rules  for 
the  time  oeing  of  the  society,  should  from  ,tirae 
to  time  become  payable  in  respect  of  the  said 
forty-four  advanced  shares,  and  would  also  duly 
observe  the  rules  of  the  society.  This  was 
followed  by  the  usual  assignment  of  the  property 
by  way  of  mortgage,  with  a  proviso  that  upon 
payment  by  the  mortgcagor  to  the  society  of  all 
advance  instalments,  fines,  and  other  moneys 
which,  according  to  the  recited  agreement  and  to 
the  rules  of  the  society,  should  become  payable  in 
respect  of  the  said  lorty-four  advanced  shares, 
then  the  said  indenture  should  bo  vacated. 

The  plaintiff  subsequently  borrowed  from  the 
society  the  further  sums  of  11002.,  9002.,  17002., 
and  8002.,  and  thereupon  executed  mortgage 
deeds  of  other  property  similar  in  all  respects 
to  the  before  recited  mortgage  of  the  houses 
Nos.  1  and  2,  Milton- villas,  and  the  plaintiff  on  each 
occasion  subscribed  for  a  proportionate  number  of 
shares  according  to  the  amount  advanced  to  him. 
The  whole  amount  advanced  was  48802. 

At  the  trial  a  question  was  raised  as  to  the 
jurisdiction  of  the  court  to  decide  a  dispute 
Ijetween  the  society  and  its  members,  it  having 
been  held  in  the  case  of  WrigM  v.  Monarch  Invest- 
ment Buildiiig  Society  (6  Ch.  Div.  726)  that  under 
the  rules  of  the  society  all  such  questions  must 
be  decided  by  arbitration.  Counsel  on  both  sides, 
however,  agreed  not  to  raise  any  objection  as  to 
the  jurisdiction,  and  the  only  question  which  was 
argued  was  the  principle  on  w-hich  the  accounts 
between  the  parties  were  to  l)c  taken. 

The  action  was  heard  by  Pollock,  B.  on  the  13th 
Feb.  1883. 

Barber,  Q.C.  and  W.  W.  Cooper  for  the  plain- 
tiff.— The  interest  at  5  per  cent,  was  chargeable 
only  on  the  amount  advanced,  and  from  year  to 
year  on  the  reduced  capital,  and  no  interest  was 
chargeable  on  Ihe  premiums  which  were  added  to 
the  capital.  By  the  defendants'  method,  instead 
of  the  capital  being  reduced  at  the  end  of  the 
first  year  by  202.  12«.,  it  was  increased  from  3802. 
to  41tj2.  3«.,  and  the  plaintiff  is  obliged  to  pay  as 
many  premiums  for  a  loan  for  three  years  as  he 
would  nave  to  pay  for  fifteen.  Neither  the  pro- 
spectus, i-ules,  or  mortgage  deed  support  the 
defendants'  claim.  The  rules  did  not  include  the 
words  "and  premium"  at  the  time  the  plaintiff 
lx>rrowed  this  money,  and  the  plaintiff  is  only 
liable  to  pay  what  is  due  from  him  under  those 
rules : 

Smith's  COM,  1  Ch.  Div.  481. 
By  this  mode  of  calculation  the  plaintiff  would 
be  charged  intei-cst  on  the  premiums  falling  due 
after  the  capital  had  been  paid  off,  and  he  is  not 
liable  for  that : 

Ei  parte  Otborne  ;  Re  Gold$mUh,  31  L.  T.  Bep.N.  S. 
366 ;  L.  Bep.  10  Ch.  App.  41. 

T.  Terrell  and  H.  Terrell  for  the  defendants. — 
Tlie  addition  of  the  premium  to  the  capital  is 
justified  by  the  prospectus  and  rules,  and  the 
recital  in  the  mortgage  deed  makes  it  clear.  If 
the  plaintiff  were  correct,  the  table  in  thepro- 
.spectus,  which  is  repeated  in  the  rules,  would  be 
wrong,  and  the  monthly  paj-ments  there  set  out 
would  repay  the  principal  in  less  than  the  time 
fixed  for  the  advances.  It  is  true  that  the  charge 
for  a  loan  for  a  short  time  is  as  much  as  one  for  a 
number  of  years,  but  tlie  object  of  the  society  ip 
to  keep  the  money  out  at  interest,  and  the  eff«!tp 
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of  the  rules  is  to  prevent  speculative  builders 
fi'omobtaininK  money,  and  immediately  afterwards 
repaying  it.  The  loans  granted  by  the  society 
are  different  to  ordinary  mortgages,  as  the  full 
value  of  the  property  is  lent.  It  is  recited  in  the 
mortgage  deed  that  the  plaintiff  has  subscribed 
for  forty-four  shares,  which  is  sufficient  to  cover 
the  advance  and  premiums,  when  thirty-eight 
shares  would  have  been  sufficient  to  cover  the 
actual  advance  of  380i.    They  referred  to 

Btagrave  y.  Pop«,  22  L.  I.  258,  Gh. ; 

Motley  V.  Baker,  18  L.  J.  457,  Ch. ; 

Mattenon  t.  Eldetfield,  20  L.  T.  Bep.  N.  S.  503 ;  L. 
Bep.  4  Ch.  Apt).  207 ; 

Solv&ncy  Mutual  Ouarcmtee  Company  ▼.  Freeman, 
6  L.  T.  Bap.  N.  S.  574 ;  31 L.  J.  197,  Ex. 

Barber,  Q.C.  in  reply. 

Pollock,  B. — I  have  heard  everything  that 
could  be  urged  on  behalf  of  the  plamtiff  in  this 
case,  and  if  this  court  were  sitting  with  the  func- 
tion of  requiring  that  all  the  rules  and  prospec- 
tuses drawn  by  these  societies  should  be  perfectly 
clear  to  all  persons,  I  think  a  very  useful  office 
might  be  created  for  requiring  some  alterations  in 
the  prospectuses.  But  the  office  1  have  to  per- 
form now  is  to  say  what  the  contract  is  between 
the  parties.  Before  doing  so,  no  doubt  the 
general  observations  made  by  Mr.  Terrell  in  the 
beginning  of  his  argpiment  are  useful.  So  far  as 
one  takes  the  scope  and  object  of  the  society 
even  apart  from  its  rules,  the  governing  prin- 
ciple ot  this  society  and  of  all  building  societies  is 
to  spread  an  amount  which  is  paid  by  a  borrow- 
ing member  for  the  purchase  of  a  house  over  a 
certain  number  of  years.  That  is  the  intention 
and  the  object  of  the  borrowing  power,  and  it  is 
not  to  enable  people  who  are  speculative  builders 
or  land  jobbers  to  come  into  the  market  backed 
by  the  aid  of  a  society  of  this  kind.  That  being 
so,  it  only  remains  to  be  seen  what  is  the  read 
contract  between  these  parties.  Now,  without 
any  authority,  I  should  have  thought  it  was 
tolerably  obvious  in  this  case  that  the  mortgage 
deed  embodying  these  rules,  so  far  as  they  are 
referred  to  by  that  deed,  is  the  contract  which  is 
binding  on  both  sides.  If  any  authority  be 
necessary  those  two  cases  of  Solvency  Mntnal 
Guarantee  Company  v.  Freeman  (6  L.  T.  Eep. 
N.  S.  574;  31  L.  J.  197,  Ex.)  and  Koasley  v.  Baker 
(18  L.  J.  457,  Ch.)  cited  by  Mr.  Terrell  and  which 
are  binding  upon  me,  are  certainly  sufficient. 
Now,  this  mortgage  deed,  after  setting  out  the 
ordinary  recitals  of  the  premises,  has  this  recital: 
"  And  whereas  the  mortgagor  having  subscribed 
for  forty-four  advanced  shares  of  the  society  num- 
bered respectively  16,240  to  16,283,  and  being 
desirous  of  borrowing  a  sum  of  380J.  in  respect 
of  such  shares,  has  applied  to  the  said  society  to 
lend  him  such  sum  for  the  period  of  fifteen  years, 
to  be  computed  from  the  16th  Feb.,  and  has 
also  offered  to  pay  a  premium  for  such  advance, 
which,  being  calculated  according  to  the 
rnles  and  bye-laws  of  the  said  society, 
amounts  to  the  sum  of  671.  and  is  to  be  added  to 
and  treated  as  part  of  the  principal  sum,"  then 
comes  the  provision  as  to  repayment.  Now,  not 
merely  by  letter  bat  in  spirit,  what  is  the  mean- 
ing of  this  ?  The  meaning  of  it  is,  that  a  certain 
sum  is  to  be  borrowed,  but  that  the  borrower  is 
content  to  pay  a  premium,  and  that  premium  is 
to  l>e  added  to  and  treated  as  part  of  the  principal 
sum.    Tlien  that  principal  sum  is  to  be  paid  in 


accordance  with  the  rules  of  the  society,  •wliich- 
means  to  say  that  the  principal  sum  which  now 
ex  hypolheei  includes  the  premium  is  to  be  paid, 
not  down  at  once,  but  to  be  distributed  over  a 
certain  number  of  years.  It  would,  to  my  mind, 
be  a  fallacy  to  suppose  that  the  princi}^  sum, 
including  the  premiums,  can  lose  its  character  in 
any  way  because  it  is  to  be  spread  over  a  number- 
of  years.  That  is  the  very  object  of  the  society — ^to- 
enable  borrowing  members  to  pay  during  a  miin- 
ber  of  years  what  they  cannot  pay  down  at  one- 
time. Following  that  out,  we  tnen  turn  to  the- 
rules,  which  are  very  clear  about  this  head^ 
because  the  first  rule  having  reference  to  the  sub- 
ject, which  ia  the  32nd,  says  this:  "The  pre- 
miums charged  on  all  mortgages  shall  be  due  in 
advance,  but  if  desired  may  be  added  to  the 
mortgage  or  paid  in  cash,"  That  is  not  in  conflict 
in  any  way,  out  is  consistent  with  the  provisions 
in  the  deed.  Then  the  43rd  rule,  which  haci  a 
bearing  on  the  subject,  is  this :  "  Any  member 
desirous  of  redeeming  the  securities  held  by  the 
society  shall  be  at  liberty  to  do  so  upon  payment 
of  all  sums  then  due  from  him  for  subscriptions, 
fines,  and  interest,  and  also  the  present  value  of 
the  future  repayments  as  ascertainad  by  reference- 
to  the  tables.  Now  irhat  does  that  mean  P  It 
means  the  future  value  by  reference  to  the  table, 
which  table  is  the  distribution  over  a  certain* 
period  of  the  money  lent  plua  the  pre- 
mium. So  that  it  is  as  if  they  had  referred. 
to  the  original  sum  lent  phia  the  premium 
at  any  time.  These  are  the  rules  which  seenk 
to  me  not  only  not  to   conflict  with  the  _mort- 

f:age  deed,  but  to  be  perfectly  consistent  with  it.- 
t  is  said  that  the  observations,  for  thev  are  little 
more,  contained  in  the  prospectus  are  in  ccmflict 
with  this.  I  confess  I  do  not  quite  see  that,  if  the- 
prospectus  is  read  by  an  intelligent  person  irhc^ 
understands  the  scheme  of  the  society.  Without 
at  all  saying  that  any  complaint  ought  to  be  made- 
against  this  particular  society,  I  have  often  had. 
occasion  to  regret  that  building  societies  should 
not  frame  their  rules  in  a  more  intelligible  form, 
because  one  finds  (not  so  much  in  this  society  as 
in  other  societies,  such  as  insurance  and  benefit 
societies)  that  they  hold  enormous  sums  of  money 
which  are  subscribed  by  the  poorer  classes  espe- 
cially in  the  north  of  England;  so  that  there 
should  be  no  mistake  in  tbe  mind  of  the  most 
ignorant  man  as  to  what  is  the  contract  he  is 
entering  into.  With  regard  to  this  case,  when 
the  prospectus  is  read  with  the  contract  I  do  not 
thinK  there  is  any  great  doubt  about  it,  because 
when  the  repayments  are  described  it  is  in  this 
way :  "  Tables  of  repayment  ranging  from  five  to- 
twenty-five  years,  showing  the  monthly  repay- 
ments required  to  repay  lOOi.,  including  principal,, 
interest,  and  premium,  are  annexed  to  this  |Hro- 
spectus."  That  leaves  open  the  question  entirely 
as  to  what  is  the  character  of  the  premium.  Then 
again:  "  Mortgages  by  borrowing  members  may  be 
at  any  time  redeemed  by  payment  of  the  balance 
of  the  amount  of  capital  and  premium,  with 
interest  to  the  date  of  redemption."  That  also 
leaves  it  open.  Interest  upon  what  ?  Is  that 
interest  upon  the  bare  principal  lent,  or  is  it 
interest  on  the  principal  and  premium  P  I  have- 
already  given  my  reasons  for  thinking  it  is  interest 
on  the  principal  and  premium.  Then  again  there 
are  these  words :  "  Borrowing  members "  (in 
addition  to  a  fixed  premium  of  1  per  cent.)  "  are- 
Digitized  by  Vj  . 
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«liarged  annaally  only  5  per  cent,  interest  npon 
the  amoant  remainiug  unpaid."  That  also  Leaves 
it  open,  and  you  must  refer  to  the  rules  to  see 
what  is  the  amount  remaining  unpaid;  and  the 
next  words  are  those  which  I  have  retul  as  to 
payment  of  the  "  amount  of  capital  with  interest 
to  dote  of  redemption."  What  is  the  amount  of 
capital  P  That  again  refers  to  the  mortgage  and 
the  rules,  and  it  seems  to  me  that  "  capital "  for 
this  purpose  includes  pr{emium,  so  that  it  is  as 
in  all  these  societies  some  arrangement  whereby 
s.  larger  amount  of  interest  is  obtained  than 
jictnally  appears  under  the  name  of  interest. 
Whether  that  is  done  by  caUing  it  premium  paid 
'down  or  premium  distributed  over  a  number  of 
j-ears  according  to  the  option  of  the  borrower,  or 
whether  it  is  done  by  entrance  fees  or  occasional 
fees,  is  immaterial.  But  so  it  is,  and  the  mis- 
fortune is  that  it  needs  somebody  who  has  had 
experience  of  these  transactions  to  ascertain  that 
the  borrower  is  really  paying  more  than  the  6  per 
«ent.  The  answer,  however,  is  this :  societies  of 
this  kind  are  mutual  societies,  but  in  any  case, 
whether  they  be  or  not,  thev  can  scarcely  carry 
on  their  business  with  the  risKs  they  run  except  by 
having  something  to  cover  more  titan  the  ordinary 
interest  which  would  be  paid  on  a  sum  of  money 
advanced  and  properly  secured.  These  are  only 
matters  of  observation,  and  perhaps  I  might  refrain 
from  making  them  alto^etuer,  but  I  use  them  to 
show  that  the  document  is  one  that  is  not  unusual 
or  reprehensible.  There  was  one  question  I  onght 
to  have  asked,  which  of  these  mortgages  were 
after  1880? 

Barber,  Q.C. — Only  one  with  the  alteration  in 
the  rules.  Your  decision  against  me  on  the  first 
four  of  the  five  will  practically  cover  the  fifth. 

Pollock,  B. — ^Then  there  will  be  judgment  for 
the  defendants  on  the  claim  and  on  the  counter- 
■claim,  with  costs. 

The  plaintiff  appealed  fror"  this  judgment  so 
far  as  it  decided  in  favour  of  the  defendants  on 
the  counter-claim,  on  the  ground  that  the  defen- 
dants were  estopped  by  the  form  of  their  receipt 
from  claiming  any  further  sum  from  the  plaintiff. 

The  first  time  the  appeal  came  on  the  respon- 
dents raised  the  objection  that  the  point  was  not 
raised  by  the  pleadings,  and  the  hearing  therefore 
-Stood  over,  leave  being  given  to  the  plaintiff  to 
^mend  his  pleadings. 

The  appeal  then  came  on  for  hearing  on  the 
26th  Feb.  1884. 

Barber,  Q.C.  and  W.  W.  Cooper  for  the  appel- 
lant.— ^The  defendants  are  bound  by  the  statutory 
receipt  indorsed  on  the  deeds,  and  are  estopped 
from  saying  the  farther  sum  claimed  by  their 
•connter- claim  is  due.  The  42nd  section  of  the 
Building  Societies  Act  1874  (a)  enacts  that  such 


(a)  S7  A  38  Viot.  o.  42,  i.  42:  When  all  moneTi 
iatandad  to  be  leoored  hj  any  mortga|[e  or  further 
charge  given  to  a  society  nnder  this  Act  m  England  or 
Ireland  have  b««n  folly  paid  or  discharged,  the  Booiety 
may  indorse  upon  or  annex  to  (nch  mortgage  or  further 
charge  a  reoonTeyaiice  of  the  mortgaged  property  to  the 
thai  owner  of  the  eqoity  of  redemption,  or  to  snch  per- 
sona and  to  enoh  naei  as  ne  mi^  direot,  or  a  receipt  under 
the  seal  of  tiie  sooiety  countersigned  by  the  secretary  or 
maoagor  in  the  form  specified  in  ilie  sohedule  to  this 
Aot ;  and  such  reoript  shall  vacate  the  mortgage  or 
fnrther  charge  or  debt,  and  vest  the  estate  of  and  in  ihe 
sroperty  thraein  comprised  in  the  person  for  the  time 
oeiiig  entitled  to  the  equity  of  redemption  without  any 
ceoonveyaaoe  oi  resnrreader  whatever. 


statutory  receipt  shall  vacate  the  mortgage  and 
vest  the  estate  in  the  person  entitled  to  theeqnity 
of  redemption. 

A.  Charles,  Q.C.,  B".  Teirell,  and  T.  Terrell  for 
the  defendants.  —  The  statutory  receipt  only 
operates  when  the  whole  of  the  mortgage  debt 
has  been  paid.  Sect.  42  contains  two  alternative 
modes  oi  revesting  the  property  in  the  mort- 
gagor. The  receipt  is  no  better  than  the  recon- 
veyance, and  the  defendants  are  entitled  to  go  into 
the  question  as  to  how  much  is  really  due.  He 
object  of  the  latter  part  of  the  section  is  to  clear 
the  title  to  the  property : 

Fonrth  City   Mutual  SenM  Building  SocMiy   v. 
WiOianu,  14  Ch.  Biv.  140 ; 

Pease  r.  JocJuon,  Ii.  Bep.  3  Ch.  App.  S76. 

But  if  the  mortgage  is  discharged  by  the  receipt, 
the  liability  on  the  shares  still  remains,  and  must 
be  determined  according  to  the  rules  of  the 
society : 

Sparrow  v.  Farmer,  28  L.  J.  S37,  Ch. 
The  plaintiff  claims  to  have  a  part  of  the  money 
returned,  and  thus  go  behind  the  receipt,  and 
therefore  cannot  set  it  up  as  an  answer  to  our 
counter-claim.  In  anv  event  the  defendants  are 
entitled  to  the  costs  of  the  appeal,  as  the  decision 
of  the  court  below  was  right  on  the  pleadings  as 
they  then  stood. 
Barber,  Q.C.  in  reply  as  to  the  costs. 

Cotton,  L.  J. — ^This  is  an  appeal  from  a  decision 
of  Pollock  B.  in  an  action  brought  by  a  member 
of  the  society  who  had  borrowed  money  from  the 
society  on  mortgage.  The  plaintiff  has  paid  a 
certain  sum  which  has  been  accepted  as  the  full 
amount  due  from  him  On  his  mortgages,  but  he 
paid  part  of  it  under  protest.  The  society  gave 
nim  a  statutory  receipt  indorsed  ou  his  mortgage 
deeds.  The  plaintiff  in  the  action  claims  repay- 
ment of  part  of  the  money  paid,  and  the  society 
have  counter-claimed  for  a  further  sum.  The 
learned  judge  in  the  court  below  decided  that  the 
defendants  were  right  on  both  these  points. 
We  have  not  now  to  decide  on  the  right  of  the 
plaintiff  against  the  society,  as  that  part  of  the 
judgment  is  not  appealed  against;  but  what  is 
said  is,  that  under  tne  42nd  section  of  the  Building 
Societies  Act  1874  it  is  not  possible  for  the 
society,  after  having  given  the  statutory  receipt, 
to  claim  anything  more,  and  we  think  that  con- 
tention is  correct.  The  section  relied  on  is  as 
follows:  [His  Lordship  read  the  section.]  The 
society  adopted  the  latter  of  the  two  alternative 
methods;  that  is,  they  gave  a  receipt  indorsed  in 
the  statutory  form.  Wemustgive  effect  to  the  words 
of  the  Act,  which  say  that  the  receipt  "  shall  vacate 
the  mortgage  or  mrther  charge  or  debt."  It  is 
contended  that  the  alternative  form  of  the  clause 
points  to  a  difference  between  a  mortgage  and  a 
debt,  and  that  the  latter  word  only  refers  to  a 
case  where  there  is  no  mortgage.  But  even  if  it 
were  so,  it  would  come  to  the  sapie  thing,  for  if 
the  mortgage  is  vacated  the  debt  due  on  the 
covenant  m  the  mortgage  is  also  vacated.  The 
society  has  therefore  precluded  itself  from  saying 
that  there  is  any  debt  due,  even  though  the 
receipt  was  given  under  a  mistake.  The  counsel 
for  the  respondents  raised  two  points  :  the  first 
•was,  that  if  all  the  moneys  were  not  .in  fact  paid 
the  statutory  effect  of  the  receipt  did  not  arise. 
But  that  is  not  so ;  to  say  that  after  the  indorse- 
ment  is  made   the    parties    were    left    free  to 
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reopen  the  question  as  to  the  amount  due  would 
be  to  repeal  the  section.  The  second  argument 
was,  that  two  alternative  provisions  are  really 
only  two  alternative  modes  of  revesting  the 
property  in  the  mortgagor ;  but  such  a  contention 
would  strike  out  part  of  the  second  alternative. 
The  receipt  has,  under  the  statute,  not  only  the 
effect  of  revesting  the  property,  but  also  of 
vacating  the  mortgage ;  therefore,  in  my  opinion, 
the  receipt  precludes  the  society  from  saying 
that  anythinj^  remains  due  on  the  mortgage. 
Then  it  is  said  that  the  debt  on  the  plaintiff's 
original  obligation  on  the  shares  still  remains, 
though  the  mortgage  is  gone ;  but,  in  my  opinion, 
it  is  clear  that  the  mortgage  covenant  is  to  cover 
not  only  the  mortgage  money  and  interest,  but 
all  the  payments  due  on  the  shares,  and,  even  if 
all  such  payments  have  not  been  made,  the  debt 
is  gone  by  reason  of  the  indorsement.  The  case 
of  Sparrma  v.  Farmer  (28  L.  J.  637,  Ch.)  was 
referred  to;  but,  when  we  look  at  the  facts  of 
that  case,  we  find  that  all  that  was  decided  there 
was  that,  though  the  mortgage  debt  was  so  far 
gone  that  the  shareholder  was  able  to  redeem  his 
property,  yet  it  still  remained  liable  for  pavments 
m  respect  of  shares  still  subsisting.  But  here  all 
which  was  payable  down  to  the  time  when  the 
mortgage  was  satisfied  is  covered  by  the  receipt, 
and  there  is  no  claim  for  payments  accrued  due 
since,  but  for  sums  due  before  the  mortgage  was 
vacated.  Therefore  that  decision  has  no  bearing 
on  the  present  case.  With  respect  to  the  costs, 
we  think  that,  as  the  decision  of  the  court  below 
was  right  on  the  pleadings  then  before  it,  the  order 
as  to  costs  should  not  be  disturbed,  and  that  thei-e 
should  be  no  costs  of  the  appeal. 

BowEK,  L.J, — ^I  am  of  the  same  opinion,  and 
will  only  add  one  word,  namely,  that  I  am  not 
quite  so  confident  upon  the  point  as  the  other 
members  of  the  court. 

Fey,  L.J. — I  am  of  the  same  opinion.  The 
argument  of  the  respondents  would  reduce  the 
words  of  the  section  to  no  effect  whatever,  for  a 
receipt  indorsed  is  prima,  facie  evidence  of  pay- 
ment independently  of  the  statute.  It  is  said 
that  before  the  receipt  can  have  its  8tatutor3' 
effect  it  must  be  proved  that  all  moneys  due  have 
been  paid  ;  but  the  words  "  such  receipt "  seem  to 
be  against  that  construction,  and  it  would  be  a 
very  inconvenient  construction,  as  the  effect  would 
be  that  proof  of  all  money  having  been  paid 
would  be  essential  to  the  title  of  every  estate 
which  has  been  mortgaged  to  a  building  society. 
Then  it  was  said  that ,  though  the  liability  on  the 
mortgages  was  satisfied,  the  liability  on  the  shares 
remain^;  but  all  liability  on  the  shares  was 
merged  in  the  mortgage,  and  it  that  is  vacated, 
the  debt  is  gone  also.     I  agree  as  to  the  costs. 

Solicitors  :  J.  J.  and  C.  J.  Allen  ;  C.  A.  Buss. 


July  U  and  31. 

(Before  Brett,  M.B.,  Bowex  and  Fry,  L J'J.) 

Hetheringtox  r.  Groome.  (a) 

APPEAL  FROM  THE  QVEEx's  BEXCU  DIVISIOIT. 

J5i7J  of  Bale — Agreement  to  pay  o)»  demand- 
Power  to  seize  and  sell  on  default — Billt  of  Sale 
Act  (1878)  Amendment  Act  1884  (45  #■  46  Vict.  c. 
43),  ««.  7,  9,  13,   and  gchtdule. 

By  a  bin  of  sale  the  grantor  agreed  to  pay  the  loan 
and  interest  vpon  demand  made  in  irriting,  and 
the  grantee  was  empo^cered  to  seize  and  sell  the- 
goods  if  the  grantor  made  default  in  payment 
on  snch  de>}iand. 

Held  (reversing  thejtidgmeni  ofHaiehins,  J.),  flint 
the  bill  of  sale  was  void :  by  Brett.MJt.  and  Fri/, 
LJ.,  because  payment  on  demand  is  not  payment 
at  the  time  in  the  bill  nf  sale  provided,  7chieh  lie 
tlie  only  payment  for  default  of  which  the  goods 
may  be  seized  6y  45  ^  46  Vict.  c.  43,  s.7;  by  thf 
ichole  Court,  because  there  vcas  not  a  siipulatnl 
time  of  payment  within  the  meaning  of  the  forui 
in  the  schedule  to  the  Act,  and  therefore  the  biU  «f 
sale  was  avoided  by  sect.  9;  by  Brett,  IfJf.  and 
Fry,  LJ'.  (Bcncen,  LJ.  doubting),  became  th- 
potcer  of  sale  appeared  to  arise  immediately  upon 
default,  whereas  by  sect.  13  jiee  clear  days  mutt 
elapse  before  it  can  be  exercised,  and  tnerefotf 
the  bill  of  sale  was  not  made  in  accordance  with 
the  form  in  the  schedule. 

This  was  an  interpleader  issue,  in  which  the 
defendant  was  an  execution  creditor  of  om- 
Bamsay,  and  the  plaintiff  was  the  claimanl 
under  a  bill  of  sale  given  to  him  by  Ramsav, 
which  contained  the  following  provisions : 

And  the  said  mortEa||t>r  doth  hereby  agree  and  deoUn 
that  he  will,  upon  aemard  made  in  writingr,  therefor 
diUy  pay  to  the  aaid  mortgagee  the  prineipal  snm  of  74( , 
together  with  intereit  thereon  dne.  And  alao  that  it 
shall  be  lawfnl  for  the  aaid  mortgagee,  hi*  exeooton, 
adminiitraton,  and  aeeigna,  to  enter  the  premiiaa  wher* 
tiie  aaid  fnniitare,  chaHela,  and  effeota  may  be,  and  to 
aeixe  and  take  poeaeasion  thereof,  and  to  aail  thia  aame, 
or  anr  ]^rt  thereof,  if  the  aaid  mortgagor  ahall  nsk* 
detanlt  in  payment  of  the  aforeaaid  prinoipal  earn  asd 
intereat  on  demand  in  writing  mode  thoefot  as  afocaaaid. 
or  if  the  aaid  mortgagor  ahall  beoome  a  bankropt  or 
snSer  the  aaid  fnmitnre,  ehattela,  and  effects,  or  any  of 
them,  to  be  distnUned  for  rent,  latea,  or  taxea,  ooc  it  tho 
aaid  mortgagor  ahall  ftaodnlently  either  remove  from  the 
premiaes  where  they  now  are,  or  if  the  said  moit- 
ng«>r  shall  not,  withoat  reaaonable  exooae,  npon  demaad 
m  writing  of  the  said  mortgagee,  prodnoe  to  him  the 
last  receipt  for  rent,  latea,  and  taxea  (dne  in  remeet  of 
the  ai^  premia'u  where  the  aaid  fnmitaTe,  ofaattala,  and 
tliinga  now  are) ;  or,  lastly,  if  ezeontion  ahall  have  been 
levied  against  the  fanutnre,  ohattela,  and  affaoti  oC 
the  aaid  mortgagor  nnder  any  jndgment  at  law.  .  .  . 
Frarided  alao  that  the  fnmitnre,  ohattela,  and  •ffecto 
hereby  aaaigned  shall  not  be  liable  to  aaiznre  or  to  be 
taken  paeaeeaion  of  by  the  aaid  mortgagee,  hia  exaooton. 
adminiatratora,  or  aaaigna,  for  any  oanae  other  thantinee 
apeoified  in  aeot.  7  of  the  Billa  of  Sale  Aot  11878)  Amaod- 
ment  Act  1882.  (6) 

(a)  Reported  by  P.  B.  Hl'TCHI.<i»,  Esq.,  B«rristpr.«t-Lew. 

(!>)  45  &  46  Viot.  o.  43,  bv  sect.  7:  Feraonal  ohattela 
aiaigned  nnder  a  bill  of  sale  ahall  not  be  liaUe  to  b» 
aeized  or  taken  poeaeuion  of  by  the  grantee  tor  aoy 
other  than  the  foUowing  oanaea : 

(1)  If  the  grantor  ahul  make  default  in  payment  of  tha 
anm  or  snma  nf  money  thereby  aeoDrad  at  the  tim» 
therein  proTided  for  payment 

Sect.  9.  A  bill  of  aale  made  or  given  by  way  of  aaooriiy 
for  the  payment  of  money  by  the  grantor  thereof  ahtu. 
be  void  anleaa  made  in  accordance  with  the  form  in  the 
adiedole  to  this  Aot  annexed. 

Sect.  13.  All  personal  chattels  aeized,  or  of  whioh 


>:ov.  29,  1884.] 


THE  LAW  TIMES. 


[Vol.  u.,  N.  S.-418 


Ct.  or  App.] 


Hethsringtox  r.  Gboohe. 


[Ct.  op  App. 


Hawkins,  J.  gave  judgment  for  the  plaintiff  in 
the  issue,  holding  the  biu  of  sale  to  be  valid. 
The  defendant  appealed. 

Jvly  14.— J.  E.  Palmer  (D'Ahneida  with  him) 
for  the  defendant. — ^The  power  to  seize  and  sell 
contained  in  this  bill  of  sale  is  contrary  to  the 
provisions  of  sect.  7,  and  is  not  in  accordance 
with  the  form  in  the  schedule  to  the  Act.  It  is 
also  a  violation  of  the  terms  of  sect.  13.  He  re- 
ferred to 

XxparU  Pearee ;  Bt  WiUiamt,  49  L.  T.  Bep.  N.  S. 
475;  2SCh.IHT.6iS6. 

MeCall  {Kemp,  Q.C.  with  him),  for  the  plaintiff, 
cited 

Davit  T.  Burton,  11  Q.  B.  Div.  537. 

Pa7«««- replied.  Cur.adv.vnU. 

July  31. — ^The  following  judgments  were  de- 
livered:— 

Bbett,  M.R.  and  Pky.  L.J.  (read  by  Fbt,  L.J.) 
— The  question  in  the  present  case  turns  on  the 
validity  of  a  bill  of  sale  made  on  the  29th  March 
1883  by  one  Ramsay  to  Hetherington  by  way  of 
security,  having  regard  to  the  Bills  of  Sale  Act 
of  1882.  The  bill  of  sale  in  question  contained 
an  agreement  by  the  mortgagor  that  he  would, 
upon  demand  in  writmg,  pay  to  the  mortgagee 
the  principal  sum  of  742.  and  interest,  and 
further  that  it  should  be  lawful  for  the  mortgagee 
to  enter  upon  the  premises  where  the  assigned 
effects  might  be,  and  to  seize  and  take  possession 
thereof,  and  to  sell  the  same,  if  the  mortgager 
should  make  default  in  payment  of  the  principal 
and  interest  on  demand  m  writing,  and  in  certain 
other  contingencies.  The  Statute  of  1882,  by 
sect.  7,  provides  that  the  assigned  chattels  shall 
not  be  seized  or  taken  posHession  of  by  the 
grantee  for  any  other  than  certain  causes,  one  of 
which  is  default  in  payment  "at  the  time 
therein"  (i.e.  in  the  bfll  of  sale)  "provided  for 
payment ;"  and  the  9th  section  avoids  every  bill 
of  sale  given  by  way  of  security  unless  made  in 
the  form  in  the  scnedule  to  the  Act;  and  the 
form  thus  gfiven  provides  for  payment  by  instal- 
ments on  days  named,  adding  in  brackets  "  or 
whatever  else  may  be  the  stipulated  times  or  time 
of  payment."  Is  a  payment  on  demand  a  pay- 
ment at  a  time  in  the  bill  of  sale  provided  for  or 
thereby  stipulated  P  The  words  of  the  statute  and 
the  schedule  are  perhaps  not  clear;  they  may 
well  include  a  time  fixed  by  reference  to  any 
known  event ;  they  may  perhaps  include  a  time 
to  be  ascertained  by  the  happening  of  some  con- 
tingency ;  but  they  do  not,  in  our  opinion,  include 
a  time  to  be  ascertained  by  nothing  but  the  mere 
choice  and  volition  of  the  holder  of  the  bill  of 
sale.  To  leave  the  time  of  payment  at  his 
mifettered   choice  is  not,  we  think,  within  the 

poMeHum  is  taken  ....  mdmr  or  br  viztna  of 
any  bill  of  ■»!«  ....  shall  temain  on  ta«  premisaa 
where  they  were  so  seized  or  ao  taken  poasesrion  of,  and 
•hall  not  be  remored  or  sold  until  after  the  expiration  of 
At*  olear  da;i  from  the  day  they  were  lo  leizea  or  taken 
poMcasion  of. 

The  olanae  as  to  payiaent  in  the  fonn  in  the  sohedtile 
to  the  Act  is  as  f oUowi : 

And  the  said  A.B.  doth  fnrther  agree  and  declare  that 
he  will  dnlv  pay  to  the  said  CD.  the  priaoipal  ram  afore- 
■ud,  together  with  the  intereat  then  due,  hy  equal 
payments  of  ^  on  the  aaj  of  [or 

whatever  glte  may  be  the  itipulated  timet  or  time  of 
paymenf].  I 


meaning  oi  the  7th  section  of  the  statute,  to  pro- 
vide in  the  bill  of  sale  a  time  for  payment,  or, 
within  the  meaning  of  the  schedule,  to  ascertain 
the  time  by  stipulation.  It  is  impossible  not  to 
see  that  the  object  of  the  statute  was  greatly  to 
fetter  the  freeaom  of  contract  as  regards  such 
instruments  as  that  now  in  question,  and  we 
think  that  to  hold  a  payment  on  demand 
to  be  a  payment  at  a  stipulated  time  would  be  to 

go  counter  to  the  object  and  spirit  of  the  Legis- 
i,ture  as  expressed  in  the  Act  m  question.  There 
is,  in  our  opinion,  a  farther  Objection  to  this 
bill  of  sale.  It  gives  in  terms  a  power  to  enter, 
to  seize,  to  take  possession,  and  to  sell,  in  default 
of  payment  on  demand,  or  on  the  happening  of 
certam  events  therein  mentioned,  which  are  the 
same  as  the  events  referred  to  in  sub-sects.  2,  3, 
4,  and  5  of  sect.  7  of  the  Act  of  1882.  From 
this  provision  a  person  reading  the  document 
alone  would  conclude  that  all  these  powem, 
including  the  power  of  sale,  arose  forthwith  on 
the  happening  of  any  of  these  contingencies.  But 
the  13tn  section  of  the  Act  prohibits  the  sale  of 
any  chattels  seized  until  the  expiration  of  five 
clear  days  from  the  day  of  seizure,  and  no  lawj-er 
can  doubt  but  that  this  provision  of  the  Act 
would  be  held  to  override  and  alter  what  would 
otherwise  have  been  the  construction  of  the 
instrument.  Now  the  form  of  the  bill  of  sale 
given  by  the  Act  contains  no  affirmative  state- 
ment of  the  contingencies  on  which  seizure  or  sale 
may  be  made,  and  still  less  any  suggestion  that  a 
sale  can  be  made  immediately  on  seizure.  The 
form  of  the  bill  in  question  which  contains  this 
false  suggestion  is  not,  in  onr  opinion,  in  sub- 
stantial accordance  with  the  form  m  the  schedule. 
We  think  that  this  false  sug^^tion,  though  bo 
doubt  inoperative  in  law,  is  likely  to  mislead  » 
man  of  the  class  by  whom  bills  of  sale  are  often 
given,  and  to  furnish  a  weapon  of  oppression  to 
a  man  of  the  kind  by  whom  they  are  often  taken. 
Moreover  we  can  find  no  motive  whatever  for  the 
insertion  in  this  instrument  of  the  express  power 
of  sale,  except  the  desire  to  mislead  tne  grantor. 
We  think  that  for  this  reason  also  the  bill  of 
sale  is  void  under  the  9th  section  of  the  Act  of 
1882. 

BowEN,  L.J. — If  the  validity  or  invalidity  of  the 
bill  of  sale  in  this  case  depended  upon  all  the 
different  questions  which  have  been  considered 
and  discussed  in  the  judgment  of  the  other 
members  of  the  court,  I  should  have  considerable 
difficulty  in  agreeing  with  their  judgment.  I  am 
inclined  to  think  that  I  should  be  putting  too 
strict  a  construction  upon  this  bill  of  sale  if  I 
were  to  read  it  as  purporting  to  confer  upon  the 
mortgagee  a  right  to  sell  the  goods  otherwise 
than  in  strict  conformity  with  the  provisions  of 
the  13th  section.  I  think  that,  treating  this  bill 
of  sale  broadly  and  fairly,  though  at  the  same 
time  insisting  (as  we  are  bound  to  do)  that  the 
form  shall  not  be  subtantially  at  variance  with 
that  given  in  the  schedule  to  the  statute,  I 
should  arrive  at  the  conclusion  that  no  sale  of  the 
goods  was  to  take  place  until  after  the  expiration 
of  the  period  of  five  clear  days  fixed  by  the  13th 
section.  But  this  question  is  not  now  important, 
for  I  am  of  opinion  that  the  bill  of  sale  is  invalid 
on  another  ground,  viz.,  that  it  gives  power  to 
seize  the  goods  on  default  by  the  mortgagor  in 
payment  on  demand  in  writing,  which  I  think 
13  not  substantially  in  accordancp-^with  the  form 
Digitized  by  V300_ 
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in  the  scfaednle  to  the  Act.  I  have  felt  consider- 
able donbt,  bat  I  am  not  prepared  to  differ  from 
the  decision  of  the  rest  oi  the  conrt,  in  which  I 
concur  on  the  last  ground  to  -which  I  have 
reierreo.  Judgment  reverted. 

Solicitor  for  plaintiff,  T.  B.  Apps. 
Solicitor  for  defendant,  Thomas  Durani. 


HIGH    COURT    OF   JUSTICE. 

CHANCEBY  DIVISION. 

Wednesday,  July  9. 

(Before  Bacoh,  V.C.) 

The  Old  Mill  Ooi»ant  v.  The  DrKisriELD 

Local  Board,  (a) 

Practice — Adion  which  before  Judicature  Act  could 
have  been  tried  as  of  right  loUhout  jury — TriaZ 
by  jury — Change  of  place  of  trial — Belay — 
CoOs— Rules  of  Court  1883,  Order  XXXVL, 
rr.  4  and  6. 

An  action  to  restrain  the  defettdantsfrom  obstructing 
the  plaintiff's'  water  rights  was  set  down  in  the 
Chancery  Division  on  the  27th  May,  and  briefs 
were  delivered  on  the  7th  July.  On  motion  by 
the  d^andants  thai  the  trial  might  take  place  at 
MaauAester  brfore  a  judge  and  jury  : 

Held,  that  the  defendants  had  an  absolute  right  to 
trial  by  jury ;  that  Manchester  was  the  proper 
place  for  the  trial ;  the  costs  to  be  reserved  on 
aeeowfU  of  ti^e  d^endants'  delay  in  bringing  their 
motion. 

This  was  a  motion  by  the  defendants,  that  the 
trial  of  the  action  might  take  place  at  Man- 
chester assizes  and  not  in  London,  and  that  the 
action  might  be  tried  by  a  jndge  and  a  jury,  and 
for  inspection  of  the  plaintiffs'  premises. 

The  plaintiffs  brought  their  action  in  the 
Chancery  Division  for  alleged  olntruction  of 
water  rights. 

The  defendants  denied  the  obstruction,  and 
stated  that  the  obstruction  (if  any)  was  a  subject 
for  compensation  under  the  Public  Health  Act 
1876. 

On  the  27th  May  1884  the  action  was  set  down 
for  trial. 

On  the  7th  July  1884  the  plaintiffs'  solicitors 
delivered  briefe,  and  on  the  same  day  the  defen- 
dants applied  for  leave  to  serve  short  notice  of 
motion. 

The  subject  of  the  action  was  near  Manchester, 
and  the  witnesses  on  both  sides  lived  near  Man- 
chester. 

Millar,  Q.C.  and  Mulligan  for  the  defendants. 
—We  have  an  absolute  right  to  a  trial  by  jury 
under  Order  XXXVI.,  r.  6,  of  the  Kules  of  Court 
1883.  The  trial  of  the  action  should,  under  the 
circumstances,  take  place  in  Manchester ;  we  have 
no  objection  to  any  extra  costs  that  have  been 
incurred  being  reserved. 

Warrington  for  the  plaintiffs. — The  plaintiffs 
have  prepared  the  action  for  trial  in  London ;  the 
defendants  are  too  late  in  asking  that  the  trial 
sbonld  take  place  at  Manchester.     See 

Brooke  v.  Wigg,  38  L.  T.  Bep.  N.  S.  732 ;  8  Ch. 
Div.  5ll). ' 

(a)  Beported  hy  rRA.vcra  E.  Abv,  E«q.,  Burrl«tcr«t-Law. 


As  to  trial  by  jury,  this  is  an  action  which,  before 
the  Judicature  Act,  "  could,  without  any  consent 
of  parties,  have  been  tried  without  a  jury,"  and 
therefore,  under  Order  XXXVI.,  r.  4,  it  is  a  matter 
of  discretion;  Order  XXXVI.,  r.  6,  giying  an 
absolute  right  to  trial  by  jury,  only  refers  to 
"  any  other  cause."  The  court  will  exercise  its 
discretion,  and  refuse  this  application ;  the  ver- 
dict of  a  jury,  on  the  question  of  olMitmction, 
would  not  be  conclusive,  as  there  is  a  mixed 
question  of  foot  and  law  under  the  Public  Health 
Act. 

Bacon,  V.C.  without  calling  for  a  reply. — In 
my  opinion  the  time  of  the  court  ought  not  to  be 
occupied  with  a  question  like  this.  The  right  of 
either  partv  to  have  the  action  tried  with  a  jury 
is  not  to  oe  disputed.  According  to  the  plain 
enactment  either  party  is  entitled  to  a  trial  with 
a  jury.  It  is  said  that  there  may  be  some  other 
issue  between  the  parties.  If  there  is,  that  is  no 
reason  why  the  question  of  fact  should  not  be 
tried  by  a  jury.  On  the  other  point  the  defen- 
dants are  entitled  to  inspection,  and  the  necessity 
for  changing  the  venue  seems  to  me  to  be  plain. 
The  witnesses  reside,  and  the  locus  in  quo  is,  in 
the  North;  and  there  is  every  reason  why  the 
action  should  be  tried  in  the  North,  and  not  in 
London. 

MiUar,  Q.C. — The  action  should  be  transferred 
to  the  Queen's  Bench  Division,  as  was  done  in 
Rs  Martin;  Hunt  r.  Chambers,  46  L.  T.  Sra.  N.  S. 
399;  20  Ch.  Div.  865. 

Bacon,  V.C. — I  cannot  do  that  without  conaent. 

Warrington. — I  consent  to  the  transfer. 

Minutes  of  order : — ^Action  transferred  to  the 
Queen's  Bench  Division,  Trial  to  take  place  at 
the  ensuini;  Manchester  assizes  by  a  judge  and 
jury.  General  order  for  inspection.  Costs  to  be 
costs  in  the  action,  with  a  special  reservation  of 
the  costs  (if  any)  incurred  W  the  plaintiffs  l^ 
reason  of  the  delay  of  the  defendants  in  making 
the  application. 

Solicitors  'or  the  plaintiffs,  Clarke,  Woodcock, 
and  Ryland. 

Solicitors  for  the  defendants.  Smiles,  Benyon, 
and  Allard,  for  Garfortli  and  Cooper,  Manchester. 


■^^ 


t 
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July  8  and  9. 

(Before  Bacox,  V.C.) 

HoBKEB  V.  The  Whitechapel  District  Boajld  or 

Works,  (a) 

Approaches  to  a  market — Market  rights — Bietriet 
board  of  works — Metropolis  Local  Man<igement 
Act  1856  (18  ^  19  Vict.  e.  120),  ««.  91, 108. 

A  district  board  of  works  gave  'notice  of  their  in- 
tention, by  virtue  of  the  power  given  to  them  by  seel. 
108  of  the  Metropolis  Local  Management  Act  1865, 
toplaee  posts  on  the  sides  of  the  footways  and 
carriage-ways  leading  into  a  market,  and  forming 
part  of  the  market  area. 

At  the  trial  of  the  action,  t»  ivhich  the  plaintiff 
claimed  an  injunction  against  the  board,  the 
Court  held,  thai,  the  plaintiff  having  establiahed 
market  rights  over  the  entrance  streets,  with  which 
tJis  posts  would  interfere,  and  market  rights  being 
excited  by  sect.  91  from  tJie  operation  of  the  same 
Act,  the  board  had  no  power  to  put  up  posts  in  &e 

(a)  Beported  by  Feancu  R  Aut,  £iq~S«niiteEHrt.^w. 
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entrance  ttreets,  and  granted  an  it^unetion  wUh 
eotte. 

The  plaintiff  in  this  action,  Mr.  Eobert  Homer, 
is  the  leasee  for  a  term  of  eighty-four  years  from 
the  29th  Sept.  1882,  of  the  Spitalfields  Market. 

The  oiraera  in  fee  simple,  and  the  plaintifF, 
derive  their  title  to  the  market  and  to  nold  the 
same  on  Thnrsday  and  Saturday  in  every  week 
under  a  grant  of  letters  patent,  dated  the 
2&th  July  in  the  34th  year  of  the  reign  of 
Charles  XL ;  they  also  claim  to  hold  a  market  on 
Monday,  Tuesday,  "Wednesday,  and  Friday  by 
prescriptive  right.  The  plaintiff  as  lessee  claimed 
to  be  in  the  possession  and  occupation  of  North, 
South,  East,  and  West  streets,  which  are  vaed  as 
aprproaches  to  the  interior  of  the  market. 

The  defendants  claiming  that  the  four  streets 
were  public  streets,  and  vested  in  them  free  from 
any  rights  of  the  plaintiff,  threatened  to  place 
posts  of  a  permanent  nature  along  portions  of  the 
footway  on  each  side  of  the  streets. 

The  plaintiff  thereupon  brought  this  action,  and 
claimed  an  injunction  to  restrain  the  defendants, 
their  officers,  servants,  and  workmen,  from  placing 
or  fixing  posts  or  rails  or  other  obstructions  in  or 
alon^  the  said  streets,  and  from  otherwise  com- 
mittmg  acts  of  trespass  upon  them,  and  interfering 
with,  impeding,  or  obstructing  the  free  enjoy- 
ment by  the  plaintiff  of  the  rights  of  the  said 
market. 

The  defendants  contended  that  sect.  32  of 
12  Geo.  3,  c.  88,  vested  the  property  in  pavements 
in  the  parish  of  Christchurch,  Spitalfields,  in  cer- 
tain commissioners. 

By  28  (reo.  3,  c.  60,  ss.  11  and  12,  additional 
powers  were  given  to  the  commissioners  for  pro- 
tecting the  said  public  footways. 

Sect.  58  of  the  statute  (local  and  personal)  57 
Greo.  3,  c.  29,  commonly  known  as  Micnael  Angelo 
Taylor's  Act,  gave  express  powers  to  the  commis- 
sioneTB  to  set  up  posts  of  wood,  stone,  or  iron  near 
or  adjoining  the  foot  pavement. 

By  the  Local  Management  Metropolis  Act  1855 
(18  4  19  Vict.  c.  120),  ss.  90  and  96,  the  rights, 
powers,  duties,  and  authorities  of  the  commis- 
sioners became  vested  in  the  district  board,  and 
sect.  106  of  that  Act  provides  that. 

It  shall  1m  Ikwfnl  for  every  diatriot  iKiard  from  time  to 
time  to  place  any  poita,  fenoeg,  and  ndlfl  on  the  ndes  of 
any  foaewty  or  oarriafce-ways  in  theiz  diatriot  for  the 
pnrpoMB  of  Bsfoty,  and  to  ptovent  any  oaniage  or  oattte 
from  goiiig  on  the  lame. 

The  defendants  said  that  the  four  streets  were 
subject  to  their  statutory  rights  and  powers,  and 
in  MTticular  the  power  of  erecting  posts. 

The  plaintiff  had  recently  pull^  down  nmnv  of 
the  houses  and  buildings  bounding  the  tour 
streets  on  each  side  thereof,  except  the  east  side 
of  South-street  and  North-street,  in  order  to  pro- 
vide increased  accommodation,  and  the  defendants 
alleged  that  the  posts  were  necessary  to  mark 
oat  the  old  footways,  by  which  the  public  had  a 
ri^it  of  way  across  the  market,  from  east  to  west, 
and  north  to  south,  and  vice  verad,  and  which  were 
in  danger  of  being  absorbed  into  the  market 
estate. 

The  footways  were  paved  with  Totfahire  flags. 

The  plaintiff  in  his  reply  referred  to  sect.  91  of 
18  &  19  Yiot.  o.  120,  which  provides  that, 

Kotidng  in  tUa  Act  shall  extend  to  or  affect  any  rigrhta, 
nivflegea,  powers,  or  anthoritiea  vested  in  any  petaona 
u  leteienoe  to  any  market. 


Stephen,  J.,  in  The  Attorney-General  v.  Homer, 
refused  to  grant  an  injunction  a^amat  Mr. 
Homer,  the  present  plaintiff,  restraining  him 
from  using  the  four  entrances  for  the  puipoaes 
of  the  market,  but  declared  no  rights  in  his 
favour ;  he,  as  he  expressed  it,  gave  Mr.  Homer 
the  benefit  of  the  doubt  as  to  the  four  streete. 

Sir  Sardinge  Giffard,  Q.C.,  Grossley,  Q.C.,  and 
Vernon  Smith  for  the  plaintiff. — It  is  necessaij'  to 
refer  to  other  litigation  to  show  what  has  given 
rise  to  the  present  action.  There  has  already  been 
litigation  between  the  plaintiff  and  the  Great 
Eastern  Railway  Company  with  respect  to  the 
encroachment  by  the  company  on  the  plaintifrB 
market  rights.  One  argument  for  the  company 
in  that  action  was,  that  all  market  rights  had  oeen 
forfeited  as  regards  Spitalfields  Market,  of  which 
the  plaintiff  is  lessee,  because  of  the  inadequacy 
of  room;  the  plaintiff  therefore  took  down  a 
number  of  houses  and  nineteen  stalls,  thereby 
giving  increased  accommodation  for  standing 
carts  and  waggons,  but  shortening  North,  South, 
East,  and  West  streets,  except  the  east  side  of 
North  and  South  streets  ;  this  alteration  was  made 
at  a  sacrifice  of  rent  of  14002.  a  ^ear.  ^  The  defen- 
dants then  gave  notice  of  their  intention  to  place 
posts  along  portions  of  the  footway  on  each  side 
of  the  four  streets,  as  they  alleged,  for  the  pur- 
pose of  marking  the  line  of  the  old  tootvaja, 
where  the  houses  had  been  pulled  down,  so  as  to 
preserve  the  public  rights,  and  also  to  prevent 
waggons  destroying  the  footway  and  endangering 
the  safety  of  foot  passengers.  But  market 
rights  are  expressly  excepted  from  the  Act, 
which  confers  powers  over  roads  and  footways 
on  the  board.  Public  streets  and  ways  into 
markets  are  distinctly  diCEerent.  The  powers 
vested  in  commissioners  over  the  carrisge-wavs 
and  footways  in  the  parish  of  Christchurcn, 
Spitalfields,  by  12  Geo.  3,  c.  38,  hv  28  Geo.  3, 
c.  60,  and  by  Michael  Angelo  Taylor's  Act 
(57;  Geo.  3,  c.  29),  are  vested  by  18  &  19  Vict, 
c.  120,  SB.  90,  96  (amended  by  25  &  26  Vict.  c.  102) 
in  the  district  board  of  works.  The  defendai^ 
rely  on  sect.  108  of  the  18  &  19  Vict.  c.  120,  whioh 
permits  the  district  board  to  put  up  posts.  The 
90th  section  of  18  &  19  Vict.  c.  120  transfers  the 
powers  of  the  commissioners  to  the  board,  the 
91st  section  excepts  market  rights,  and  is  ooa- 
elusive  that  the  Legislature  recognises  a  distinc- 
tion between  the  market  area  and  the  public 
street.  The  whole  litigation  must  be  looked  at  as 
a  colourable  exercise  of  public  powers,  not  a  bond 
fide  exercise  of  an  official  trust,  but  an  unwarrant- 
able assault  on  the  Spitalfields  Market ;  the 
plaintiff's  rights  have  alrea^  been  established 
by  Stephen,  J.  in  Attomey-Oeneral  v.  Homer. 
One  member  of  the  board  wanted  a  warehouse 
from  the  plaintiff,  who  refused  to  let  him  have  it, 
hence  the  annoyance  of  the  posts. 

The  plaintiff  was  then  called,  and  several  wit- 
nesses, to  prove  that  the  posts  would  impede  the 
traffic. 

Crowley,  Q.C.  summed  up. — ^First,  in  point  of 
law  the  defendants  have  no  Such  power  aa.  they 
claim ;  secondly,  on  the  evidence,  the  putting  up 
of  the  posts  is  a  gross  and  outrageous  use  of  their 
powers,  destroying  the  safety  of  the  users  of  the 
market. 

Finlay,  Q.C,  Colt,  and  Gore  for  the  defendants. 
—It  is  necessary  to  put  up  the  posts  because  of  the 
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pulling  down  of  the  houses ;  it  is  necessary  first 
for  the  protection  of  the  general  passengers,  as 
well  as  of  the  porters.  The  plaintiff  acknow- 
ledges that  it  is  impossible  to  prevent  waggons 
going  on  the  footways ;  the  footways  wonld  thus 
be  broken  np;  the  porters  who  were  examined 
did  not  understand  the  situation.  The  question 
is,  whether  the  streets  under  the  Acts  of  Geo.  3 
and  Victoria  are  public  or  private.  In  accor- 
dance with  the  decision  in  CoverdaJe  v.  Charlion 
(40  L,  T.  Rep.  K  S.  88;  4  Q.  B.  Div.  104).  the 
property  in  the  pavements  actually  vested  in  the 
district  board,  and  they  had  power  to  put  up  posts 
to  protect  the  pavement,  their  own  property. 
Under  sects.  58  and  64  of  Michael  Angelo  Taylor's 
Act  (57  Geo.  3,  c.  29),  and  under  sect.  108  of 
18  &  19  Vict.  c.  120,  the  board  had  power  to  put 
up  posts  "on  the  sides  of  any  footways  or 
carnage-ways  in  their  district  for  the  purposes 
of  safety,  and  to  prevent  any  carriage  or  cattle 
going  on  the  same,  and  also  to  put  posts  in  any 
carriage-waj  so  as  to  make  the  crossings  less 
dangerous  for  foot  passengers."  The  question  at 
issue  in  the  information  of  the  Attorney-General 
at  the  relation  of  the  Whitechapel  District  Board 
of  Works  against  Homer  was,  whether  Homer 
should  be  restrained  from  licensing  the  standing 
of  carriages  and  waggons  in  the  market,  ana 
taking  tolls.  Stephen,  J.  granted  an  iniunction 
as  to  the  outside  streets,  and  as  to  the  four 
internal  streets.  North,  South,  East,  and  West 
streets,  he  gave  Homer  the  benefit  of  the  doubt, 
but  he  refused  to  make  a  declaration  as  to  the 
rights  of  Homer  over  the  four  streets.  The 
board  of  works  have  a  right  to  decide  what  will 
impede  the  traffic,  and  yrn&t  not : 

Biddulph  r.  Tht  Vfbry  of  The  Parith  of  Bt.  Q«org«'», 
Hanootr-tquan,  3  Da  G.  J.  A  Sm.  4BS ; 

The  Attomey-Generai  t.  The  Thamee  Conttrvaton, 
1  H.  *  M.  7—85, 

The  9l8t  section  of  the  Metropolis  Local 
Management  Act  1855  is  not  relative  to  this 
case.  If  the  public  are  entitled  to  pass  along  the 
streets,  the  public  are  entitled  to  the  protection 
of  the  board,  and  to  have  the  footways  pre- 
served. 

Witnesses  were  called  to  prove  that  the  pave- 
ment was  injured  by  the  passing  of  waggons 
over  it. 

The  defendants  had  made  an  offer  to  leave  a 
passage  ten  feet  wide  for  waggons  across  the 
ilootways  between  the  line  of  posts  into  the 
interior  of  the  market;  this  offer  the  plaintiff 
declined  to  accept. 

Bacos,  V.C. — ^This  case  has  occupied  some  time, 
and  a  good  deal  has  been  said  which  I  do  not 
think  has  had  much  to  do  with  the  question  before 
me.  The  plaintiff's  rights  are  very  ancient  in 
their  ziature,  and  are  well  established  by  repeated 
Utigstion,  and  after  the  last  occasion  on  which 
the  matter  came  before  a  judicial  tribunal  they 
are  not  to  be  disputed.  The  plaintiff  is  the  owner 
of  a  market.  He  has  always  had  and  has  a  ri^t  to' 
the  uninterrupted  access  to  that  market.  There 
are  streets  which  lead  to  the  market.  Those 
streets  are  not  in  his  way,  and  do  not  form  any 
part  of  the  obstruction.  What  he  complains  of 
now  is,  that  the  entrance  to  those  streets  it  was 
intended  by  the  defendants  (the  board)  to 
obstruct  and  to  prevent.  But,  if  he  has  any 
rights  as  a  market  owner,  he  has  a  right  to 


prevent  that  obstruction.  The  defendants  justify 
themselves  by  reference  to  the  old  pavings  Acts 
of  Parliament,  and  to  Michael  Angelo  Trior's 
Act,  and  to  the  last  Act  of  the  18th  &  l&th  of 
the  Queen,  which  last  Act  is  the  only  one  which 
it  is  necessary  for  me  to  refer  to,  because  nobody 
can  doubt  that  the  rights  of  commissioners  of 
pavements  under  almost  any  local  Act  are  to  put 
up,  among  other  things,  posts,  and  to  protect  the 
public  by  any  means  that  they  may  devise  which 
are  not  in  themselves  unlawful.  The  last  Act  of 
Parliament  reserves  ezpresslv  all  market  rights, 
and  the  market  rights  are  tne  things  which  are 
the  subject  of  the  litigation  before  me.  The 
board  have  threatened  to  put  down  and  have 
made  preparations  for  putting  down  a  series  of 
posts  which,  if  they  are  allowed  to  exist,  will 
prevent  the  access  of  any  carriages  out  of  the  side 
streets  into  that  which  is  now  vacant  ground,  and 
which  has  been  made  vacant  ground  by  the  palling 
down  of  certain  houses.  It  is  said  that,  inasmuch 
as  there  is  a  pavement  extending  from  the  angle 
of  the  houses  to  the  market-house  as  it  now 
stands,  nobody  has  a  right  to  interfere  with  that 
pavement.  But  anything  that  they  may  have 
done,  or  that  the  plaintiff  may  have  don^  cannot 
abolish  or  interfere  with  his  ancient  rights  of 
access  to  the  whole  of  his  market,  and  the  defen- 
dants themselves,  although  they  have  not  yet 
made  up  their  minds  where  they  will  place  these 
posts,  tnreaten  and  intend  to  place  tnese  posts, 
and  they  have  by  the  concessions  and  admissions 
which  they  have  made  since  this  suit  was  insti- 
tuted acknowledged  and  submitted  to  the  plain- 
tifTs  right,  for  they  have  proposed  to  pacuy  his 
complaint  h^  leaving  him  an  uninterrupted  access 
of  ten  feet  in  width  across  the  pavement  which 
they  are  so  very  anxious  to  protect.  If  they  have 
a  right  to  protect  the  pavement,  and  choose  to 
nave  it  with  Yorkshire  flag^,  and  the  ri^tful 
lawful  passage  by  the  plaintiff  over  those  York- 
shire flags  produces  any  injury  to  the  flags,  that 
is  a  matter  which  may  be  discussed  elsewhere, 
but  with  which  I  have  nothing  to  do  at  present. 
I  take  the  law  to  be,  that  if  a  man  damages  a 
pavement  which  is  not  his,  he  is  bound  to  make  it 
good.  If  the  defendants  desire  to  protect  what 
they  call  their  foot  pavement,  which  is  undistin- 
guishable  from  the  other  pavement,  they  have  only 
to  pave  it  with  granite  instead  of  Yorkshire  fla^, 
and  it  is  effectually  protected.  But,  aa  I  said, 
the  question  since  the  suit  was  instituted  has 
reaUy  been  settled  by  the  defendants  themselves 
asserting  their  right  to  protect  the  public;  and 
from  the  evideuoe  of  the  witneeses  who  have  been 
examined,  the  members  of  the  board,  I  must 
suppose  that  they  have  only  a  perfectly  rightful 
desire  to  protect  the  public.  They  say,  "  For  ten 
feet  in  width  let  the  public  take  care  of  them- 
selves, and  let  the  plaintiff  drive  through 
whenever  he  likes."  In  my  opinion,  the  plaintiff 
has  established  his  right  to  the  protection  which 
he  asks  for  in  this  court.  Caees  have  been 
referred  to  which  have  really  no  application,  if 
I  may  be  fo^ven  for  saying  so,  to  the  case 
before  me."  The  Grosvenor  Palace  case  was  not 
a  question  of  property ;  the  Floating  Bridge  case 
was  not  a  question  of  property.  The  only 
decision  is  that,  in  the  case  of  those  who  are 
entitled  under  an  Act  of  Parliament  or  otherwise 
to  do  a  certain  thing,  this  court  will  not  interfere 
i  with  their  discretion.  But  can  any  case  be  quoted 
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in  which  the  court  will  not  interfere  with  the 
discretion  of  a  body,  however  constituted,  who 
eseroiae  _  the  statutory  powers  mven  to  them  to 
the  detriment  of  a  landowner  P  No  such  case  can 
be  referred  to,  and  no  such  principle  can  be  invoked. 
All  that  the  plaintiff  desires  is  that  his  access  to 
his  market — at  least,  not  his  access,  but  the  access 
of  his  customers'  waggons,  and  so  on — shall  not 
i)e  interrupted.  If  the  parties  will  agree  that  he 
shall  have  an  entrance  measuring  ten  feet,  well 
and  good,  and  I  shall  be  glad  to  see  the  dispute 
so  terminated.  If  they  do  not,  then  I  think  the 
plaintiff  is  entitled  to  the  injunction  that  he  asks 
for,  viz.,  an  injunction  restraining  the  defendants 
from  placing  or  fixing  posts,  rails,  or  other  ob- 
r^tructions  in  the  several  streets.  Since  the  suit 
was  instituted  the  board  has  agreed  or  offered 
to  leave  an  entrance  of  ten  feet  in  width, 
reserving  to  themselves  the  right  of  putting 
posts  elsewhere. 

The  order  was  in  the  following  terms : "  Restrain 
the  defendants  from  placing  or  fixing  posts  or 
rails  or  other  obstructions  in  or  along  North, 
South,  East,  and  West  streets,  Spitalflelds,  and 
otherwise  &om  committing  acts  of  trespass  on 
the  four  streets,  and  interfering  with  the  plain- 
tiff's right  of  market." 

Solicitors :  E.  BeOeley  and  A.  Turner. 


Friday,  July  2.!). 

(Before  Bacon,  V.C.) 

Be  GooLS ;  GooLD  «.  6oou>.  (a) 

I'raetiee — Change  of  partiet^AUeration  in  iiitere$t 
and  liability — Ei:  parte  applieatioti — Buie$  of 
Court  1883,  Order  XVII.,  r.  %. 

Where  a  testator  appointed  hie  two  infant  tout 
trutteei  on  their  attainitig  the  age  of  twenty-one, 
and  an  adyniniitration  action  toot  eom)neneed  ott 
the  elder  mm  attaining  iwentu-one,  in  which  the 
infant  ton  was  made  a  plaintiff  and  the  elder  son 
defendant ;  on  the  younger  eon  attaining  tioenty- 
one,  and  becoming  a  truetee,  and  thut  changing 
his  iMterest  atid  liability,  the  Court,  on  an  ex  parte 
amplieation  wider  Order  XVII.,  r.  4,  of  the  Btde» 
of  Court  1883,  made  him  a  co-defendant. 

A  TUTATOS  devised  and  bequeathed  his  real  and 
personal  estate  for  the  benefit  of  his  two  infant 
sons,  and  appointed  them  trustees  upon  their 
resnectively  attaining  the  age  of  twenty-one  years. 

'The  elder  son  attained  the  age  of  twenty-one 
years,  and  thereupon  became  a  trustee  of  the  will. 

An  administration  action  was  then  commenced, 
in  which  the  infant  son  was  made  a  plaintiff,  and 
the  elder  son,  who  had  become  a  trustee,  defen- 
dant. The  infant  son  then  attained  the  age  of 
twenty -one  years,  and  became  a  trustee  of  the 
will. 

W3Ue  Bund  for  the  parties. — ^It  is  necessary,  in 
consequence  of  the  cnange  or  transmission  of 
interest  or  liability  on  the  part  of  the  plaintiff, 
that  be  should  be  made  a  party  in  another 
capacity,  namely,  that  of  trustee.  It  is  provided 
by  Order  XVII.,  r.  4,  of  Rules  of  Court  1883  that 
«uch  an  order  may  now  be  obtained  ex  parte  on 
spplication  to  the  court  or  a  jnd^  upon  an  alle- 
gation of  such  change,  or  transmission  of  interest 
or  liability.    I  ask  that  the  plaintiff  in  the  action, 

(a)  Baported  by  Fraxcis  E.  .\oy,  Xm>.,  B«rriner«VLaw. 


having  become  a  trustee  of  the  will,  may  be  made 
a  co-defendant  with  his  brother. 

Bacon,  Y.C.  made  the  order. 

Solicitors  :  Wilkins,  Blyfh,  and  Button. 


May  22  and  23. 

(Before  Kav,  J.) 

Be  Mahsden;  Bowdxn  v.  Laylasd;  Gibbs  v. 

Layland.  (a) 

Executor — Bevaetavit  —  Aequiescenee—Siatute  of 

Limitations — Mortgage — Covenant  for  payment. 
The  onus  of  proving  ocquieseeTiee  in  a  devastavit  is, 
by  the  ordinary  rule,  on  the  person  aUegina  U, 
and  in  order  to  prove  acquiescence  he  must  show 
a  standing  by  with  fuU  knowledge  of  what  was 
being  done. 
The  pMvnt^s,  who  were  mortgagees,  complained 
that  the  d^endant,  the  surviving  executor  of  the 
mortgagor,  had  been  guilty  of  a  devastavit  in 
hotoing  administered  the  testator's  estate  without 
first  paying  off  the  mortgage  debts,  and  they 
claimed  that  he  migJU  be  deefared  answerable  for 
aU  moneus  forming  part  of  the  testator's  estate 
received  by  him  and  not  applied  in  payment  of 
the  tesUiioi's  debts,  Src 
The  defendant  aUeged  thai  tJie  payments  eonstiiut- 
ing  the  devastavS,  if  any,  or  the  greater  part  of 
tliem,  were  made  mare  than  six  years  btfore  the 
commencement  of  the  aetion,  and  he  craved  the 
benefit  of  the  Statute  of  Limitations. 
Held,  that  the  claim  of  the  plaintiffs  was  not  barred 

by  the  Statute  of  Limitations. 
Be  GMe;  Blake  v.  Gale  (48  L.  T.  Bep.  N.  S.  101  ; 

22  Ch.  Div.  820)  not  followed. 
Bt  an  indenture,  dated  the  20th  Sept.  1872, 
Charles  M^rsden  mortgaged  certain  leasehold 
hereditaments  in  the  Kingsland-road,  Shoreditch, 
to  John  Mordaunt,  George  Louis  Monck  Gibbs, 
and  William  Cobham  Gibbs,  as  security  for  the 
sum  of  17211. 17«.  7d.,  with  the  usual  covenant  by 
the  mortgagor  for  payment  of  the  principal  money 
and  interest,  as  therein  mentionea. 

By  an  indenture,  dated  the  24th  Sept.  1872, 
Charles  Marsden  mort^ged  the  leasehold  here- 
ditaments comprised  m  the  before-mentioned 
indenture,  and  also  certain  other  leasehold  here- 
ditaments in  John-street,  Kingsland-road,  to 
George  Henry  Gibbs,  as  security  for  the  sum  of 
5282.  2s.  bd.,  with  the  usual  covenant  by  the 
mortgagor  for  pa3nnent  of  the  principal  money 
and  interest  as  tnerein  mentionea. 

Charles  Marsden  made  his  will,  dated  the  Slst 
Oct.  1871,  and  thereby  gave  the  interest  of  all  his 
property,  real  and  personal,  to  his  wife  Harriet 
Elizabeth  Marsden,  as  long  as  she  remained  his 
widow,  the  interest  to  be  paid  to  her  half  yearly; 
At  her  marriage  or  death,  he  gave  half  of  his 

Sroperty,  real  and  personal,  to  his  youngest 
anghter  Jane  Fort,  the  remaining  half  to  be 
divioed  between  his  other  children  share  and 
8hare  alike.  He  appointed  Thomas  Layland  and 
William  Fort  executors  of  his  will. 

The  testator  died  on  the  17th  April  1873,  and 
his  will  was,  on  the  22nd  May  1883,  duly  proved 
by  both  the  executxirs. 

William  Fort  died  intestate  in  Sept.  1881,  in 
wholly  insolvent  circumstances. 

(a)  Reported  bj  £.  A.  SvHATOBLBT,  Eai|.,  BM7iUer«l-Lur. 
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The  testator's  property,  at  the  time  of  his 
death,  consisted  of  cash  at  his  bankers,  debts 
owing  to  him,  stock-in-trado  and  fixtures  in  his 
business  as  a  paper  stainer,  and  the  leasehold 
premises  which  he  had  mortgaged.  Apart  from 
the  mortgaged  properties,  the  testator's  estate 
was  only  of  the  value  of  about  700Z. 

Although,  under  the  terms  of  the  testator's 
will,  it  was  the  duty  of  the  executors  to  have 
converted  his  property,  they  did  not  do  so ;  but 
they  continued  the  testator's  business,  and 
managed  the  mortgaged  properties,  at  the  same 
time  making  his  widow  an  allowance.  They 
stated  that  they  acted  in  the  belief  that  they 
were  carrying  out  the  terms  of  the  testator's 
will,  and  that  they  informed  the  mortgagees' 
solicitors  of  their  intentions,  and  made  them 
acquainted  with  the  contents  of  the  will. 

No  step  was  taken  by  the  mortgagees'  solicitors, 
beyond  collecting  the  interest  as  it  accrued  due, 
until  July  1882,  when  they  were  informed  by 
Thomas  Layland,  the  surviving  executor,  that  he 
was  unable  to  continue  payment  of  the  interest 
to  them.  The  immediate  result  of  this  communi- 
cation was  that  endeavours  were  made  to  effect 
a  settlement  upon  the  basis  of  Thomas  Layland 
paying  over  to  the  mortgagees  the  balance  of  cash 
then  m  his  hands,  and  purchasing  in  a  third 
person's  name  the  mortgaged  properties  for  a 
aum  sufBcient  to  indemnify  the  mortgagees  from 
loss.  These  endeavours  were  frustrated  by  the 
administration  summons  in  the  action  of  Bowden 
V.  Layland,  on  behalf  of  Mrs.  Bowden,  claiming 
as  a  legatee,  being  served  whilst  the  negotiations 
were  pending. 

The  mortgagees  then  commenced  an  action 
against  Thomas  Layland,  claiming  by  their  state- 
ment of  claim,  delivered  in  Nov.  1882,  adminis- 
tration of  the  testator's  personal  estate ;  that  the 
defendant  might  be  declared  answerable  for  the 
desaatavit  which  they  alleged  he  had  committed, 
and  for  all  moneys  forming  part  of  the  testator's 
estate  received  by  him  and  not  applied  in  payment 
of  the  testator's  debts,  &c. ;  and  that  their  mort- 
gage securities  might  be  realised,  and  the  pro- 
ceeds applied  in  or  towards  payment  of  tneir 
debts. 

To  this  claim  Thomas  Layland  by  his  statement 
of  defence,  delivered  in  Dec.  1882,  raised  three 
defences  :  First,  that  the  mortgagees  had  elected 
to  rely  upon  their  securities,  and  had  in  fact 
waived  all  claim  on  the  testator's  general  assets, 
and  tacitly  at  least  sanctioned  their  distribution 
amongst  the  beneficiaries  under  the  will,  and 
were  not  therefore  entitled  to  be  considered  as 
creditors  as  against  those  assets ;  secondly,  that 
the  payments  constituting  the  alleged  devastavit 
(if  any),  or  the  greater  part  of  them,  were  made 
more  than  six  years  before  the  commencement  of 
the  action,  and  that  the  claim  as  to  them  was 
therefore  barred  by  the  Statute  of  Limitations ; 
and  thirdly,  that  the  mortgagees  were  not  entitled 
to  call  for  an  account  of  rents  which  they  had 
allowed  the  mortgagor,  or  those  representing  the 
mortgagor,  to  receive. 

The  action  was  set  down  for  trial,  and  appeared 
likely  shortly  to  come  on  for  hearing,  when  Mrs. 
Bowden  having,  on  the  10th  April  1883,  at  length 
obtained  an  ordinary  legatee's  administration 
order,  the  mortgagees,  with  a  view,  as  they 
alleged,  to  saving  expense  of  useless  accounts  and 
inquiries  under  that  order,  applied  to  have  the  two 


causes  consolidated  and  their  conduct  given  to 
them,  and  that  declarations,  accounts,  and 
inquiries,  which  would  in  effect  have  given  them 
all  they  asked  in  their  own  action,  should  be  added 
to  the  administration  order. 

By  the  order  made  upon  this  application,  on 
the  20th  June  1883,  Kay,  J.  stayed  all  further  pro- 
ceedings in  the  mortgagees'  action  and  gave  tnem 
liberty  to  attend  the  proceedings  in  Mrs.  Bowden's 
action,  at  their  own  expense,  and  his  Lordship 
added  to  the  administration  order  of  the  lOtn 
April  1883  an  inquiry  whether  the  execntOTSr 
or  either  of  them,  had  committed  any  and 
what  devastavit  of  any  and  what  part  of  the 
testator's  estate,  and  under  what  circumstances, 
and  whether  Thomas  Layland  and  his  late  co- 
executor's  estate  were  under  any  liability  in 
respect  thereof. 

Against  this  order  the  mortgagees  appealed, 
and  the  Court  of  Appeal,  endeavouring  to  ai^)ose 
of  the  matter  summarily,  made  an  order  of  the 
6th  Nov.  1883  virtually  transferring  Mrs.  Bowden's 
order  from  a  legatee's  into  a  creditor's  adminig- 
tration  order,  and  preserving  Thomas  Layland's 
defences  in  the  mortgagees'  action  merely  by  the 
direction  that,  in  taking  the  account  of  the  testa- 
tor's personal  estate,  no  payment  made  by  the 
executors,  or  either  of  them,  with  the  consent  or 
acquiescence  of  the  mortgagees,  was  to  be  dis- 
allowed as  between  the  mortgagees  and  the 
executors. 

Pending  this  appeal,  Thomas  Layland's  aocoont 
had  been  carried  into  chambers  in  Mrs.  Bowden's 
action,  and  after  the  order  of  the  Court  of 
Appeal  had  been  made  the  mcKiigagees  took 
tlu'ee  objections  to  this  acconnt  before  it  was 
vouched. 

They  objected  to  the  payments  to  the  testator's 
widow  as  tenant  for  life;  to  the  payments  to 
William  Fort,  Thomas  Layland's  late  co-execntor; 
and  to  the  items  in  respect  of  the  carrying  cai  of 
the  testator's  business  being  allowed. 

The  chief  clerk  required  evidence  of  the 
mortgagees'  consent  or  acquiescence  in  these  three 
classes  of  items  to  be  brought  in,  and  he  decided 
that,  on  the  general  evidence,  the  mortgagees  must 
be  taken  to  nave  known  of  the  carrying  on  of  the 
testator's  business  and  of  the  payments  to  fais 
widow,  but  not  that  these  payments  were  in 
excess  of  income;  and  further,  that  they  were 
precluded  from  questioning  any  payment  made 
more  than  six  years  before  the  commencement  of 
their  action. 

The  view  taken  by  the  chief  clerk  being  so  fcr 
adverse  to  the  mortgagees,  the  matter  was  ad- 
journed into  court  at  their  instance,  and  now 
came  on  to  be  heard. 

W.  Pearson,  Q.C.  and  Edwin  Ward,  for  the 
executor,  referred  to 

Thonu  T.  Kerr,  24  L.  T.  Bep.  0.  S.  233;  2  K.  &  J. 
54; 

Be  Chile ;  Blake  T.  Gale,  48  L.  T.  Bep.  N.  S.  101;  S 
Cai.  DiT.  820  J 

Be  Baker  ;  ColUna  y.  Khodei,  20  Ch.  IKv.  230 ; 

WHliama  an  Ezeoators,  7ih  edit.  pp.  1938, 1971, 1999, 
2053; 

CharUon  v.  Lowe,  8  P.  Wins.  328 ; 

Obee  V.  Bishop,  1  De  Q.  F.  *  J.  137  ; 

BrittlAank  v.  Goodwin,  L.  Bep.  5  Eg.  545 ; 

Woodhouse  r.  Woodhouss,  20  L  T.  Bap.  N.  8.206; 
L.B6P.  8Eq.514; 

BuAyr.  Beymovr,  IJ.  A  Ij.SZli 

Oleverley  v.  Brett,  5  T.B.8;  2fliiIL  Er.eaedii. 
p.  348; 
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GnAam  Hastings,  Q.C.  and  Sadley,  for  the 
mortgagees,  referred  to 

Fordkam  t.  TToUw,  10  Hw«,  217,  226. 
[They  were  stopped  by  the  Court.]   ' 

Pearson,  in  reply,  referred  to  Selwyn's  Nisi 
Prins,  p.  782. 

The  argoments  safficiently  appear  from  the 
Judgment. 

Kat,  J.— In-  this  case  a  testator  mortgaged  a 
-certain  part  of  his  property,  and  the  mortgage 
deed  contained  the  usual  covenant  for  payment 
•of  the  mortgage  debt.    He  died,  and  appointed 
executors,  and  the  executors  possessed  his  estate, 
and  they  paid,  for  a  Ion?  time,  the  interest  due 
upon  the  mortgage,  clearly  recognising,  therefore, 
the  debt.    They  paid  it  as  executors.    They  had 
«Iso  possession    of   the  property  which  was  the 
subject  of  the  mortgage,  and  which  was  lease- 
hold property.    A  judgment  has  been  obtained 
in  an  administration  action  by  the  mortgagees 
against  those  executors,  and  the  accounts   are 
brought  into  chambers.      The  executors  charge 
themselves  with  the  receipt  of    assets — and  in 
the    discharge  they    attempt   to    introduce  the 
payments  made  more  than  six  years  ago,  but, 
of  course,  since  the  death  of   the  testator,  by 
them  to   some  of   the   legatees.    The  ordinary 
Tule  of   course  is    to   disallow  such  payments. 
They  are    not   a   proper  discharge  as  between 
the    executors   and   creditors.      But    it    is  said 
those  payments  were  made  more  than  six  years 
ago,  and  therefore  all  remedies   in    respect   of 
them  are  now  barred  by  the  lapse  of  time.    The 
armament  is  founded  on  what  takes  place  at  law. 
It  IB  said,  at  law,  a  creditor  by  covenant  gets  the 
judgment  a^inst  the  executors  de  bonis  testatoris, 
and  if  that  judgment  be  executed  hj  fi.  fa.,  ajxi 
the  sherifE  finds  the  executor  had  once  assets,  but 
has  parted  with  them,  he  may  return  a  devastavit. 
Then  it  is  said  the  remedy  at  law  would  only  be 
against  the  executor  by  a  personal  action    for 
devastavit,  which  personal  action  would  be  barred 
by  the  statute  after  six  years.     Ml  that  is  venr 
&miliar  law,  but  the  attempt  is  now  to  apply  this 
in  equity ;  and  to  test  the  argument  I  asked  the 
<X)unsel  how  far  it  would  go,  and  I  suggested 
this :  "  Can  you  say  here,  that  if  the  executors, 
in  circumstances  like  these,  having  recognised  the 
mortgagee  and  paid  him  interest  tor  many  years, 
are  bringing  their  accounts  into  chambers,  that 
thOT  can  claim  a  discharge  of  money  which  they 
had  put  in  their  own  pockets   more  than   six 
years  ago  P"    Counsel  very  frankly  answered  that 
nis  argument  must  ^  as  far  as  that.    Tbat  is 
rather  startling,  certamly.    I  never  yet  heard  that 
executors,   by  way   of    discharge   in    equity,   as 
against  a  creditor  whose  debt  they  hare  acknow- 
ledged, as  they  have  been  paying  interest  upon  it 
for  many  years,  could  set  uptheir  own  wrong  by 
way  of  devastavit,  and  say,  "  We  admit  a  devastavit, 
knowing  of  your  debt,  because  we  have  been  paying 
interest  all  the  while,  but  seeing  that  we  did  it 
more  than  six  years  ago  we  can  set  up  a  defence 
by  way  of  devastavit."    It  is  a  novel  doctrine  to 
me,  but  I  have  listened  attentively  to  it,  as  I 
was  told  there  were  cases  which  laid  that  down, 
namely,  Thome  v.  Kerr  ^2  K.  &  J.  64),  and  a  recent 
£ase  of  Be  QaU;  Blake  y.  GaU  (48  L.  T.  Eep.  N.  S. 


101 ;  22  Ch.  Div.  820),  which  wero  supposed  to  sup- 
port that  doctrine.    I  entirely  dissent  from  any 
doctrine  of  the  kind.  It  seems  to  me  as  plain  as  can 
be  that,  where  an  administrator  orexecutor  accepts 
that  office,  he  accepts  the  duties  of  the  o£Sce,  and 
he  becomes,    in    the  language  of  Williams  on 
Executors   (8th  edit.  p.  1803),  a  trustee  in  this 
sense :  "  An  executor  is  personally  liable  in  equity 
for  all  breaches  of  the  ordinary  trusts  which,  iii 
courts  of  eqnity,  are  considered  to  arise  from  his 
office."    Now,  what  is  the  ordinary  trust  when  an 
executor  acknowledges  a  debt  and  pays  interest 
upon  itP    Is  it  not  to  preserve  the  assets  for 
payment  of  that  creditor  so  far  as  there  are  assets, 
and  to  take  care  not  to  dispose  of  the  assets,  either 
by  putting  them  into  his  own  pocket,  or  by  paying 
them  away  to  the  legatees,  or  by  otherwise  com- 
mitting a  devastavit  ?    Most  certainly  it  is ;  and 
in  equity  the  executor  is  bound,  by  a  most  diract 
trust,  to  apply  them  in  the  due  course  of  the 
administration  of  the  estate  for  the  creditor  he 
has  acknowledged.    That  is  exactly  the  langjuage 
used  by  Turner,  LJ'.,  when  Vice- Chancellor,  m 
the  case  of  Fordham  v.    WaUis  (10  Hare  217). 
He  says  (at  p.  226) :  "  We  come  then  to  the  case 
of  the  residuary  legatees  ;  and  as  to  thes^parties 
also  I  am  of  opinion  that,  so  far  as  their  interests 
in  the  residue  are  concerned,  the  statute  furnishes 
no  bar."    That  is,  the  Statute  of  Limitations 
furnishes  no  bar :  "  The  pajrment  over  to  them  by 
the  executors,  whilst  the  debts  were  unpaid,  was 
an  absolute  and  unqualified  breach  of    trust." 
Breach  of  trust  as  regards  whom  P    Of  course,  a 
breach  of  trust  as  regards  the  creditors  for  whom 
they  were  trustees.    Having  accepted  their  office, 
and  the  creditors  being  bond  fide  creditors,  the 
trustees  were  bound  to  apply  the  assets  to  the 
payment  of  their  debts  before  they  handed  over 
anything  to  the  residuary  legatees.    The  breach 
of  trust  was  the  breach  of  the  trust  which  they 
accepted  for  these  creditors,  and  that  language 
shows  that  the  residuary  legatees  cannot  set  up 
the  statute,  because,  having  received  assets  from 
the  executors  while  the  debts  were  unpaid,  they 
of  course  had  concurred  in  the  breach  of  trust  by 
which  those  assets  were  handed  over.    Therefore 
I  must  hold  that  there  should  have  been  a  dis- 
allowance in  this  case  of  those  items  of  discharge, 
while    the    debt    was   unpaid,    and   there    will 
be  a  direction   to  the  chief  clerk    to   disallow 
such  items.      All  payments  in  respect  of   the 
business  must    be   disallowed,    but    the    execu- 
tors should  be  credited  with  all  receipts.    The 
receipts  might  not  all  go  out  of  the  accounts, 
because  whatever  was  correct  would  come  in.    I 
will  deal  with  the  thing  before  me.   I  do  not  make 
any  general  directions.    These  payments  must  be 
disallowed.    With    regard    to    the    question    of 
acquiescence,  in  my  opinion  the  onus  of  proving 
acquiescence  is,  by  the  ordinary  rule,  on  the  per- 
son alleging  it,  and  in  order  to  prove  acquiescence 
he  must  show  a  standing  by  with  full  knowledge 
of  what  was  being  done,  and  an  acquiescence  in 
the  devastavit.    Nothing  at  all  of  that  kind  has 
been  proved,  and  the  only  evidence  given  of  that 
sort  has  been  an  attempt  to  make  out,  not  know- 
ledge, but  constructive  notice.  Because  the  solicitor 
to  the  mortgagees  was  in  communication  with  the 
executors  it  is  said  he  had  such  notice.  But,  on  the 
other  hand,  the  solicitor  absolutely  denies  it.  Even 
if  it  were  true  that  the  mortgagees'  solicitor  hap- 
pened to  be  dealing  with  the  executors,  and  had 
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a  notice  of  that  kind,  I  could  not  treat  that  as 
constructive  notice  for  the  purpose  of  fixing  the 
mortgagees,  in  a  case  like  this,  with  ac(}uiescence 
in  the  devatiavit.  I  think  the  case  is  utterly 
void  of  proof,  and  therefore  there  can  be  no 
discharge  in  respect  of  those  payments  on  that 
ground.    The  costs  will  be  costs  in  the  action. 

Solicitor  for  the  eiecutor,  J.  W.  T.  Milei. 

Solicitor  for  the  mortgagees,  E.  Brodribb 
Bandall. 


Thursday,  June  26. 

(Before  Kay,  J.) 

Be  HoRTON;  HoRTON  V.  Perks;  Hortok  v. 
Cir-UiK.  (a) 

Power  of  appointment — Exerehe  of,  hy  will — Death 
of  appointee  hefore  testatrix — Lapse — Settlement 
— Recital — Estoppel —  Covena  n  t  fai-  further  assur- 
ance. 
By  a  marriage  settlement,  dated  in  1863,  offer  reciting 
that  B.  {the  wife)  was  "  seised  of  or  otliencise  well 
entitled  to  "  the  freeholds  therein  described  {subject 
to  tKe  life  estate  of  J.  C.  P.),  and  that  she  was 
entitledto  leasehold  premises  and  certain  personal 
estate,  tlie  freehold  were  conveyed  to  trustees 
(subject  to  the  life  estate  of  J.  C.  P.),  and  the 
leaseholds  and  the  personal  estate  were  assigned 
to  them,  vpon  tmst  as  to  10,000?.  for  B.  for  life, 
and  afterwards  for  A.  {the  husband)  for  life,  and 
giihjeet  thereto,  as  to  all  the  realty  and  personalty, 
at  B.  should  appoint,  and  in  default  in  trust  for 
B.  for  life,  and,  if  she  should  predecease  her 
husband,  in  trust  as  to  the  realty  for  her  heirs, 
and  as  to  the  personally  for  her  next  of  kin,  as 
if  she  had  died  unmarried. 
The  settlement  contained  the  usual  covenant  for 

further  assurance. 
At  the  date  of  the  settlement  it  was  believed  that  B. 
was  entitled  to  the  entirety  of  the  freeholds  and 
leaseholds,  subject  to  the  life  estate  of  J.  C.  P., 
whereas  she  was  entitled  to  only  thirteen-siscteenths 
thereof,  and  J.  C.  P.  was  then,  and  to  the  time  of 
his  death,  entitled  to  ihree'Sixteenths. 
J.  C.  p.  died  in  1866,  having  by  his  wiU  given  his 

property  to  B. 
B.  made  'her  will  in  1880,  and,  in  exercise  of  the 
powers  in  the    settlement,  and   of  every  other 
power,    gave    all    the  freeholds  and   leaseholds 
comprised  in  the  settlement  to  W.  W.  P.  and 
T.  H.  P.  eqimlly ;  and  she  gave  all  the  rest  of  her 
personal  estate  to  trustees  to  pay  the  income  to 
her  husband  for  life,  and  afterwards  to  divide 
such  estate  equaUy  between  J.  B.  P.,  W.  W.  P., 
and  T.  H.  P.    She  declared  that  lier  executors 
should  liave  pcnver  to  sell  her  real  and  personal 
estate. 
B.  made  a  codicil  in  1880,  reroMvg  the  gift  of  any 
moneys  or  other  properties  which  she  sliould  hare 
acctimulated  from  or  purchased  with  the  income 
of  the  property  comprised  in  the  settlement,  or  the 
corpus  of  any  property  not  included  in  tlie  settle- 
ment and  otherwise  acqiiired,  and  giving  the  same 
to  her  husband. 
T.  H.  P.  died  in  B.'s  lifetime,  icithout  issue. 
The  questions  were,  to/w  was  entitled  to  the  share 
of  the  residuary  personaJ  estate,  the  gift  of  which 
lapsed  by  the  death  of  T.  H.  P.;  who  was  en- 
titled to  the  three-sixteenths  of  the  freeholds ;  and 

(a)  Beponod  bj  E.  A.  Sckatcblzt,  Esq.,  Btrriater-«t-L«ir. 


who  was  entitled  to  the  interest  in  such  three- 
sixteenths,  the  gift  of  which  lapsed  hy  the  death 
of  T.  H.  P. 

Held,  that  B.  had  made  the  personal  estate  whidi. 
was  included  in  the  residuary  gift  part  of  her 
own  assets,  and  that,  so  far  as  it  lapsed,  it  passed 
to  her  next  of  kin,  as  though  at  her  death  it  had 
belonged  to  her  absolutely. 

Held,  also,  that  the  person  claiming  under  the 
appointment  had,  as  regards  the  three-sixteenilis 
of  the  freeholds,  the  right  to  insist  upon  that 
claim,  either  on  the  ground  thaUhe  recital  in  the 
settlement  amounted  to  an  estoppel,  or  that  he 
had  an  equity  to  enforce  the  covenant  for  further 
assurance  ;  that  B.  had  made  the  property  part 
of  her  own  estate,  and  that,  so  far  at  it  lapsed,  it 
devolved  upon  Jier  heir-at-law. 

By  an  indenture,  dated  the   5th  Oct.  1863,  and 
made  between  Elizabeth  Betsey  Perks  (afterwards 
Elizabeth  Betsey  Horton)  of  the  first  part,  John 
Horton  of  the  second  part,  and  John  Bayfield 
Clark,  JohnBrownJohn  Perks,  and  William  Ferkii. 
of  the   third   part,   being  the    settlement    made 
upon   the  marriage  between   John   Horton  and 
Elizabeth  Horton,  after  reciting  that  Elizabeth 
Horton    was      "  seised     of    or    otherwise    well 
entitled    to  "    the     messuages,     tenements,    or 
dwelling-houses,  closes,  pieces  or  parcels  of  land 
and  hereditaments,  thereinafter  firstly,  secondly, 
and  thirdly  described,  and  therebj-  granted  and 
assured  or  expressed  so  to  be  for  an  estate  of  in- 
heritance in  fee  simple  (subject  nevertheless,  as 
to  the  hereditaments  secondly  described,  to  thc» 
estate  for  life  of  her   father  James    Carpenter 
Perks    in   three  undivided  fourth-parts  tnereof. 
and  subject,    as    to    the    hereditaments   thirdly 
described,  to  the  estate  for  life  of  James  C.  Perks  iii 
the  entirety  thereof),  and  that  Elizabeth  B.  Horton 
was  entitled  to  the  messuage  or  tenement,  closes, 
pieces,  or  parcels  of  land  thereinafter  assigned,  or 
expressed  or  intended  so  to  be,  for  the  residue 
and  remainder  of  a  certain  term  of  ninety-nine 
years  created  by  a  certain  indenture   of   lease, 
bearing  date  the  27th  April  1832 ;    and  reciting 
that  Elizabeth  B.  Horton  was  possessed  of  house- 
hold furniture,  and  of  a  sum  of  New  Three  per 
Cent,  stock,  and  certain  other  stocks  and  securi- 
ties   therein   mentioned,   and    was    entitled    to 
certain  funds  in  the  hands  of  the  trustees  of  the 
wills  of  her  then  late  aunts,  Martha  Brownjohn. 
Mary  Brownjohn,  and  Catherine  Hayes  Brown- 
john,  respectively  deceased,  and  the  settlement 
made  on  the  marriage  of  James  C.  Perks  and  Jane 
Perks,  her  father  and  mother,  subject  to  the  life> 
interest  of  James  C.  Perks  therein  ;    and  reciting 
that  upon  the  treaty  for  the  marriage  it  was  pro- 
posed and  agreed  between  John  Horton  and  Eliza- 
beth B.  Horton  that  the  freehold  and  leasehold 
hereditaments  and  premises,  sums  of  stock,  and 
other  property  of  Elizabeth  B.  Horton  should  l>c 
respectively  conveyed  and  assigned  unto  John  B. 
Clark,  John  B.  Perks,  and  William  Perks,  and  to 
be   settled  and   assured  upon  the  trusts  and  in 
manner  thereinafter  mentioned ;  it  was  witnessed 
that,  in  pursuance  of  such  agreement  and  in  con- 
sideration of  the  marriage,  Elizabeth  B.  Horton, 
with    the    privity    and    approbation   of     John 
Horton,     granted     and     conveyed     unto     the 
trustees  the  properties  therein  firstly,  secondly, 
and  thirdly  mentioned,  and  therein  particularly 
described  (subject,  nevertheless,  asto  the  here- 
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ditaments  secondly  described,  to  the  estate  for 
life  of  James  C.  Perks  iu  three  undirided  fourths 
thereof,  and  subject,  as  to  the  hereditaments 
thirdly  described,  to  the  estate  for  life  of  James  C. 
Perks  in  the  entirety  thereof),  upon  the  trusts 
thereinafter  mentioned  ;  and  it  ivas  further  wit- 
nessed that,  in  pursuance  of  such  agreement,  and 
with  the  privity  and  approbation  of  John  Horton, 
Elizabeth  B.  Horton  assigned  unto  the  trustees  the 
leasehold  tenement  and  premises  thei-ein  parti- 
cularly described,  for  the  residue  of  the  term 
created  by  the  lease ;  and  b}-  the  settlement  the 
other  securities  referred  to  in  the  i-ecitals,  and  all 
other  personal  property  (if  any)  of  Elizabeth  B. 
Horton  were  vested  in  the  trustees ;  and  it  was 
therebv  agreed  that  the  trustees  should  hold  the 
freehold  and  leasehold  messuages,  lands,  and 
hereditaments,  and  moneys,  upon  trust,  as  to  a 
sum  of  10,0001.,  part  of  the  sum  of  New  Three 
per  Cent,  stock,  for  Elizabeth  B.  Horton  for  life, 
for  her  separate  use,  and  after  her  decease  for 
John  Horton  for  life,  and  subject  to  such  life 
estates,  as  to  all  the  real  and  personal  estate  com- 
prised in  the  settlement,  for  such  persons  and 
uix>n  such  trusts  as  Elizabeth  B.  Horton  should 
by  deed  or  will  appoint ;  and,  in  default  of  am- 
such  appointment,  in  trust  for  Elizabeth  B. 
Horton  for  life,  for  her  separate  use,  and  after  her 
decease,  if  she  should  predecease  her  intended 
husband,  in  trust,  as  to  so  much  as  should  bo  real 
estate,  for  her  heirs  for  ever,  and,  as  to  Kuch  as 
should  be  personalty,  for  such  person  or  ))ersoiis 
as,  under  the  statutes  for  the  aistribution  of  the 
estates  of  intestates,  would  be  entitled  thereto  iu 
case  she  had  died  intestate  and  without  leaving  a 
husband,  to  take  as  directed  by  such  statutes,  and, 
if  more  than  one,  equally  between  them  as  tenants 
in  common. 

The  settlement  contained  a  covenant  by  John 
Horton  and  Elizabeth  B.  Horton,  for  them- 
selves, their,  his,  and  her  heirs,  executors,  and 
administrators,  jointly  and  severally,  with  the 
trustees,  that  tney,  and  every  person  claiming 
through  them  or  either  of  them,  should  and 
would,  from  time  to  time  and  at  all  times  there- 
after, at  the  request  of  the  trustees,  make,  do, 
execute,  and  perfect  all  and  every  such  acts, 
deeds,  matters,  and  things  whatsoever,  as  might 
be  necessary  or  thought  desirable  for  more  fully 
or  satisfactorily  granting  and  assigning,  or  other- 
wise assuring  the  hereditaments,  furniture,  funds, 
moneys,  and  premises  thereinl^efore  expressed  to 
l)e  granted  and  assigned,  rcHpectivcly,  and  every 
or  any  part  thereof,  unto  and  to  the  use  of  the 
trustees  for  the  time  being,  or  other  the  person  or 
persons  entitled  under  the  trusts  of  the  settle- 
ment. 

At  the  date  of  the  settlement  it  was  believed 
by  all  parties  thereto  that  Elizabeth  B.  Horton  was 
seised,  for  an  estate  in  fee  simple,  free  from 
incumbrances,  of  the  entirety  of  the  freehold 
hereditaments  therein  secondly  described,  and 
that  she  was  entitled  absolutely  to  the  premises 
comprised  in  the  lease  for  the  residue  of  the  term 
thereby  granted,  subject,  however,  to  the  estate 
for  life  of  James  C.  Perks  in  such  premises  respec- 
tively ;  whereas,  as  a  matter  of  fact,  she  was  seised 
in  fee  simple,  and  entitled  absolutely,  to  only 
thirteen-sixtcenths  of  the  freehold  and  leasehold 
hereditaments, and  James  C.  Perks  was  then,  and  to 
the  time  of  his  death,  seised  in  fee  simple  of  three- 
sixteenths  of   such  freehold  hereditaments,   and 


was  entitled  absolutely  to  three-sixteenths  of 
such  leasehold  hereditaments. 

James  C.  Perks  died  on  the  27th  Jan.  1866,  having 
by  his  will,  dated  the  7th  Dec.  1864  (after  certain 
pecuniary  bequests),  devised  and  bequeathed  all 
the  rest  and  residue  of  his  money,  estate,  and 
effects  whatsoever,  after  payment  of  his  debts, 
funeral  and  testamentary  expenses,  to  Elizabeth 
B.  Horton  for  her  sole  and  separate  use. 

Elizabeth  B.  Horton  made  her  will,  dated  the  6th 
July  1880,  and  thereby,  after  reciting  partly  the 
settlement,  in  exercise  of  the  powers  given  to  her 
thereby,  and  of  every  other  power  in  anywise 
enabling  her,  appointed,  devised,  and  bequeathed 
all  and  singular  the  freehold  and  leasehold  here- 
ditaments and  premises,  sums  of  stock,  and  other 
property  particularly  mentioned  and  described  in, 
and  granted  and  assigned  by,  the  settlement  in 
manner  following  (she  then  made  certain  specific 
bequests  and  devises  of  certain  properties  de- 
scribed in  the  settlement,  and  after  doing  so  sho 
proceeded  as  follows) : 

I  give,  deriae,  and  bequeath  all  the  freehold  and 
leasehold  meseuages,  tenement*,  or  dwelling-hoasee. 
cloiea,  pieces  or  panels  of  land,  and  hereditaments  oom- 

Srieed  in  the  eaia  settlement  and  not  hereinbefore  hj  me 
eyiied  and  beqneatiied,  or  inoh  part  of  inch  said 
hereditamenta  and  premises  as  shall  remain  unsold  at 
my  death,  unto  my  oooains  William  Wereat  Perk*  and 
Thomaii  Holway  Perk*,  and  their  reepeotive  heirs, 
exeoutora,  adminiatraton,  and  assign*,  in  equal  sharea 
as  tenants  in  common. 

After  certain  further  specific  bequests,  the  will 
continued  as  follows : 

I  eive  and  bequeath  all  the  reat,  reaidne,  and  remainder 
of  the  peraonal  estate  over  which  I  now  have  or  at  tha 
time  of  my  decease  shall  have  power  of  disposition  by 
will  nnto  John  Bayfield  Clark,  John  Brownjohn  Perks, 
and  William  Perks,  their  exeoaton,  adminiatrators,  and 
assign*,  upon  tmat  that  they  ....  ahall  pay  the 
intereet,  cUvidenda,  and  annnal  prodnoe  thereof  nnto  my 
said  hneband  doriog  hi*  life,  and  after  hi*  deoeaas  npoa 
trust  to  divide  the  aaid  reaidnary  personal  estate  equally 
between  my  oonaina  John  Browsjohn  Perk*,  William 
Wereat  Perks,  and  Thomaa  Holwar  Perks,  their  execu- 
tors, adminiatratora,  and  asdgn*,  abaolntely. 

She  declared  that,  if  either  of  her  cousins 
should  die  before  her  leaving  a  child  or  children 
surviving  him,  such  child  or  children  should  takt- 
the  share  to  which  such  deceased  cousin  would 
liave  been  entitled,  and  the  will  ended  thus  : 

I  declaie  that  (or  any  pnrpoae  whatever  my  aotinr 
*xeoat<»ra  or  exeontor  shall  have  power  to  lell  myreu 
and  personal  estate  or  any  part  thereof.  And  lastly,  I 
nominate  and  appoint  my  aaid  hnaband  and  the  aaid 
John  Bayfield  Clark  and  William  Perks  joint  exeontors 
of  this  my  will. 

Elizaljeth  B.  Horton  made  a  codicil,  dated  the 
9th  July  1880,  to  her  will,  as  follows :  . 

Whereas  I  have  by  my  *aid  will,  after  making  varions 
epeciflo  and  peooniary  devise*  and  bequests  to  certain 
parties  therein  partionlarlT  mentioned,  given,  devised,  and 
bequeathed  the  rest,  reaidne,  and  remainder  of  my  per- 
sonal estate  onto  John  Bayfield  Clark,  John  Brown}ohn 
Perks,  and  William  Fetks  .  .  .  npon  tmst  for  my 
*aid  hoiband  (or  his  life,  with  remainder  as  in  my  said 
will  is  mentioned ;  now  I  do  hereby  declare  that,  not- 
withstanding anything  appearing  in  my  laid  will  to  tha 
contrary,  and  notwithstanding  any  legal  oonatmotion 
which  may  be  put  npon  my  aaid  will,  or  any  devise  or 
bequest  therein  contained,  it  is  my  will  and  intention  that 
any  moneys  or  other  properties  which  I  shall  hava 
aocnmnlatod  from,  or  purchased  With,  the  income  of  tha 
property  oompiiaed  in  ^a  aettlement  made  on  my  mar- 
riage mth  my  said  hneband,  and  which  settlement  is 
reoited  in  my  said  will,  whether  invested  or  not,  and 
whether  lying  at  my  bankers  in  my  name  on  deposit  or 
otherwise,  or  the  corpn*  of  any  property  not  inomded  ia 
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the  settlement,  aoqnixed  by  me  bom  tatj  other  eoiiroe 
thMi  throngh  the  said  BettMment,  ahall  not  pMS  hv,  or  be 
inoladed  in,  the  pronerty  doTieed  and  bequeathed  by  my 
aaid  will,  bat  ihijl  be  exolnded  therefrom,  and  be  troitea 
as  not  haTlng  been  dispoied  of  theteb^;  and  I  giro, 
deriae,  ud  bequeath  all  moh  aoonmnlations  of  proper^ 
ariatng  from,  or  aoqoired  by  me  fiom,  or  pnrohaaed  with, 
the  inoome  of  any  property  oomprieed  in,  or  settled  by,  the 
■aid  recited  settlement,  and  the  oorpna  or  Inoome  cjf  any 
property  aoqnired  by  me  from  any  otiier  sonroe  than 
throngh  the  said  settlement,  whether  biTested  or  mi- 
investod,  and  whether  standing  in  my  own  name  at  my 
bankers  or  otherwise,  onto  my  aaid  nnsbaiid,  the  UM 
John  Horton,  his  heirs,  ezeontors,  administrators,  and 
.assigns,  for  his  own  absolute  nse  and  benefit,  it  being  my 
desire  that  my  said  will  shall  be  ixeated  as  only  devuing 
,  and  beqneathmg  the  oorpna  of  the  re^  and  personal  pro- 
perty oomprised  in  the  said  recited  settlement,  and  not 
the  inoome  thereof,  or  the  oarpns  or  income  of  any  other 
Bity  otherwise  aoqniied,  and  that  my  said  husband 
hare  and  be  entitled  absolutely,  and  for  his  own 


property  i 
shall  haTi 


to 


nse,  to  the  whole  of  my  property,  except  the  oorpns  of  my 
said  settled  property,  in  aadition  to  snoh  portion  of  snan 
settled  property  as  I  haye  devised  and  bequeathed  to,  or 
in  tmst  for,  him  by  my  said  recited  will.  In  all  ouier 
respects  I  confirm  my  said  will. 

Elizabeth  B.  Horton  died  on  the  18th  Sept. 
1882. 

Thomas  H.  Perks  died  in  the  lifetime  of 
Elizabeth  B.  Horton,  without  leaving  any  issue. 

The  questions  were,  who  was  entitled  to  the 
share  of  the  residuary  personal  estate,  the  gift  of 
which  lapsed  by  the  death  of  Thomas  H.  Perks ; 
who  was  entitled  to  the  three-sixteenths  of  the  free- 
hold hereditaments ;  and  who  was  entitled  to  the 
interest  in  such  three-sixteenths,  the  gift  of  which 
lapsed  by  the  death  of  Thomas  H.  Perks. 

On  the  8th  May  1884  two  originating  sum- 
monseswere  taken  out  by  John  Horton  for  the 
determination  of  these  questions. 

The  Bummonaes  were  adjourned  into  court,  and 
now  came  on  to  be  heard. 

Nortlimore  Lawrence,  for  the  plaintiff,  referred 

S»  Daviet'  Trmtt,  25  L.  T.  Eep.  N.  S.  785;  L,  Bep. 

18  Eq.  163 ; 
Be  Pinidf's  SettJement,  41  L.  T.  Eep.  N.  8.  579 : 

12  Ch.  DiT.  667 ; 
JU  De  Luti't  Trugta,  3  Ir.  L.  Eep.  232 ; 
Re  YanEagan;  Sperling  v.  Rochforl,  44  L.  T.  Eep. 

N.  S.  161 ;  16  Ch.  Div.  18  ; 
Heath  T.  Cretdock,  31  L.  T.  Eep.  N.  S.  650 :  L.  Eeo. 

10  Ch.  App.  22 ; 
2  Smith's  L.  Cas.  7th  edit.  848. 

Maidlow,  for  the  trustees  of  the  marriage 
settlement,  referred  te 

Briekenden  v.  WiUiamt,  L.  Eep.  7  Eq.  310 ; 
WUUmghbv   Oibome  v.  Bolyodke,   48  L.  T.  Ben. 
N.  S.  152 ;  22  Ch.  Div.  238. 

Vernon  B.  Smith,  for  the  heir-at-law,  -vias  not 
called  upon. 

The  arguments  sufficiently  appear  from  the 
judgment. 

_  Kay,  J.— -Some  very  curious  and  difficult  ques- 
tions arise  in  this  case.  One  arises  as  to  certain 
personal  property  which,  beyond  all  doubt,  was 
referred  to  m  the  marriage  settlement  of  Mrs. 
Horton.  By  that  settlement  there  was  a  power 
of  appointment  by  deed  or  will  of  the  lady,  and 
in  the  event  of  there  being  no  issue  of  the  mar- 
riage, and  in  default  of  appointment,  the  per- 
sonal property  was  to  be  given  to  her  statutory 
next  of  kin.  She  made  her  will,  and  after 
referring  to  the  settlement,  and  expressing  her 
intention  of  exercising  her  power  of  appointment 
she  proceeds  in  these  words  :  "Now,  I,  the  said 


Elizabeth  Betsy  Horton,  in  exercise  and  execution 
of  the  said  recited  power  given  or  reserved  to  me 
by  the  hereinbefore  in  part  rec'ted  indenture  of 
settlement,  and  of  all  other  powers  and  authorities 
whatsoever  in  any  wise  enabling  me  in  this  behalf, 
do  hereby  direct  and  appoint,  give,  devise,  and 
bftqneath,"  and  so  on,  and  she  ends  her  will  by 
this  disposition  of  her  residuary  estate :  [His  Lord- 
ship read  the  clause  and  continued :]  Stopping 
there,  I  should  say  what  happened  was  this  -.  One 
of  the  ultimate  residuary  legatees,  Thomas  Hol- 
way  Perks,  had  also  in  the  former  part  of  the  will 
a  portion  of  the  settled  property  appointed  to 
him.  He  died  in  the  testatrix's  lifetime,  and  so 
far  as  that  was  personal  estate,  of  course  that  fell 
into  this  residuary  bequest  of  personal  estate. 
But  he  also  was  one  of  the  tnree  residoaiy 
legatees,  and  therefore  the  residne  having  been 
thus  increased,  one-third  of  it  lapsed  completely. 
It  fell  out  of  the  will  and  would  pass  to  the 
persons  who  are  entitled  to  the  laps^  interests. 
There  are  two  sets  of  claimants  only,  one  being 
the  statutory  next  of  kin  of  the  testatrix,  who 
are  entitled  in  default  of  appointment  under  the 
settlement,  and  the  others  are  her  own  next  of 
kin  who  are  entitled  as  if  she  had  been  unmarried, 
excluding  her  husband.  The  question  depends 
upon  whether  or  not,  by  this  will,  to  the  rest  of 
which  I  am  going  to  re^r,  she  had  in  fact  made 
this  personal  estate  part  of  her  own  assets.  If  it 
stooa  by  the  will  alone  I  take  it  that,  by  this 
residuary  gift,  she  has  blended  the  property  into 
one  fund  of  personalty  and  given  it  in  this  way. 
I  have  read  that  her  executors  may  sell  any  part 
of  her  real  and  personal  estate  when  they  think 
proper.  Therefore,  it  seems  to  me,  the  will  is 
quite  clear  that  she  had  made  this  personal  estate, 
which  was  included  in  the  residuary  gift,  part  of 
her  own  assets,  and  that,  so  far  as  it  lapsed,  it 
would  pass  to  her  next  of  kin,  as  though,  at  the 
moment  of  her  death,  it  had  belonged  to  her 
absolutely.  But  then  it  is  said  the  codicil  makes 
a  difference,  for  by  the  codicil,  after  referring  to 
the  will,  she  declares  that  "  notwithstanding  any- 
thing appearing  in  my  said  will  to  the  contrary, 
and  notwithstanding  any  legal  construction  which 
may  be  put  upon  my  said  will,  or  any  devise  or 
bequest  therein  contained,  it  is  my  will  and  inten- 
tion that  any  moneys  or  other  properties  which  I 
shall  have  accumulated  from,  or  purchased  with, 
the  income  of  the  property  comprised  in  the 
settlement  made  on  my  marria^  with  my  said 
hnsband,  and  which  settlement  is  recited  in  my 
said  will,  whether  invested  or  not,  and  whether 
lying  at  my  bankers  in  my  name  on  deposit  or 
otherwise,  or  the  corpus  of  any  property  not  in- 
clnded  in  the  settlement,  acquired  by  me  from  any 
other  source  than  through  the  said  settlement, 
shall  not  pass  by,  or  be  included  in,  the  property 
devised  and  bequeathed  by  my  said  will,  but  shaU 
be  excluded  therefrom  and  be  treated  as  not 
having  been  disposed  of  thereby,  and  I  give, 
devise,  and  bequeath  all  such  accumulations  of 
jMX)perty  ....  to  my  said  husband." 
The  verjr  ingenious  argument  put  forward  is, 
that  placing  the  will  and  the  codicil  together  the 
case  IS  analogous  to  those  cases  in  which  by  will 
a  testator  has  kept  separate  the  property  over 
which  he  has  a  power  of  appointment  from  that 
which  is  his  own,  and  that  tnough  here  the  testa- 
trixhas  disposed  of  both  she  has  disposed  of  them 
separately,  and  therefore  that  there  can  ba  no 
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intention  in  this  will  and  codicil  taken  together 
of  making  one  of  it.    That  is  an  argument  worthy 
of  attention,  but,  giving  the  utmost  weight  to  it, 
I  am  not  convinced  by  it,  for  this  reason,  that  the 
will   of  itself  having  made  these  assets  of    the 
testatrii,  the  codicil  only  alters  the  will  by  taking 
out  of  the  mixed  fund  such  part  of  it  as  belonged 
to  her  otherwise  than  under  the  power  of  appoint- 
ment, and  disposing  of  that  in  a  different  way. 
It  does  not   prevent   the   effect    of    the   whole 
instrument  being  that  which  I  gather  alone  from 
the  will,  namely,  that    she  does  by  the  whole 
instrument  show  snch  an  intention  to  treat  the 
funds  over  which  she  has  a  power  of  appointment 
as  her  own  property,  so  as  to  make  them  assets  of 
her  own.    For  instance,  suppose  they  are  left  to 
be  operated  upon   by  the  will.    The  will,  as  it 
stood,  would  have  blended  with  them  all  the  pro- 
perty which  belonged  to  her  in  a  different  right, 
or  over  which  she  had  other  powers  of  appomt- 
ment,  or  which  had  been  her  property  for  her 
separate  use,  or  anything  of  that  kind.    Although 
in  the  codicil  she  said  that  she  made  a  different 
disposition  of  those  other  properties,  and  so  took 
them  for  the  purpose  of  that  different  disposition 
out  of  the  residuary  gift   in  her  will,  still  she 
ahows  she  meant  to  treat  those  properties  as  her 
own.     She  has  blended  with  this  property  belong- 
ing to  herself  originally  the  property  over  which 
she  had  the  power  of  appointment.     She  leaves 
that  subject  to  the  same  residuary  becfuest  which 
blended  it  to  the  other;  and  to  that  property, 
over  which  she  merely  had  this  power  of  appoint- 
ment, apply  those  words  of  the  will :    "  I  declare 
that  for  any  purpose  whatever  my  acting  execu- 
tors or  executor  shall  have  power  to  sell  my  real 
and  personal  estate."    It  seems  to  me  that  I  can- 
not doubt  that  she  meant,  for  the  purpose  of  her 
whole  testamentary    disposition,    to  treat    it  as 
Iwing  her  own  property.    This  is  the  only  ques- 
tion on  this  part  of  the  case.    I  think  the  pro- 
perty   which    lapsed  by  the   death  of  Thomas 
Holway   Perks   will    go    to    her    next    of  kin 
as  her  own  property   at    the  moment  of    her 
death.     Then  there  remains  this  question.   Before 
she  made  this  will  she  bad  made  the  settlement 
which  is  mentioned  therein,  and  in  that  settle- 
ment It  is  recited  that  she  is  absolutely  entitled 
to  certain  property  which  is  referred  to  in  this 
way :    "  And  whereas  Elizabeth  Betsey  Perks," — 
which  was  then  her  name,  it  being  a  settlement 
made  in  contemplation  of  her  marriage — "  is  seised 
of  or  otherwise  well  entitled  to  the  messuages, 
tenements,  or  dwelling-houses,  closes,  pieces,  or 
parcels  of    land   and  hereditaments  hereinafter 
firstly,    secondly,    and    thirdly    described     and 
hereby  granted  and  assured,  or  expressed  so  to 
be,  for  an  estate  of  inheritance  in  fee  simple,  sub- 
ject nevertheless,  as  to  the  said  hereditaments 
secondly  described,  to  the  estate  for  life  of  her 
father  James  Caiyenter  Perks,  in  three  undivided 
fourth  parts  or  shares  thereof,"  and  so  on.    Then 
it  is  recited  that,  on  the  treaty  for  the  marriage, 
it  was  proposed  and  agreed  between  the  intended 
husband    and    herself    that    the    freehold    and 
leasehold   hereditaments,  and    so  on,  shr^uld  be 
respectively  conveyed  and  assigned  to  trustees 
upon  the  trusts  thereinafter   mentioned.     Then 
comes  a  conveyance  of  the  property,  clearly  show- 
ing an  intention  to  pass  the  whole  interest  in  that 
property.     Then  the  settlement  contains  a  cove- 
nant by  the  husband  and  wife  to  make  anyfurcner 


assurance  in  aid  of  that  settlement.  It  seems  that, 
at  the  date  of  the  settlement,  she  was  not  entitled 
to  the  whole,  but  she  had  some  thirteen  undivided 
sixteenth  shares';  but  during  the  coverture  there 
accrued   to    her  the   remaining    three-sixteenth 
shares,  and  therefore  she  had  the  power  during 
the   coverture  of  making  that   settlement  gow 
according  to  the  true  intent  and  meaning  of  it. 
As  to  the  true  intent  and  meaning  there  can  be  no 
question.     It  is  quite  plain  that  anybody  within 
tne  marriage  consideration  could  have  compelled 
her  to  do  so.    For  example :  supposing  there  had 
been  children  of  this  marriage,  which  there  were- 
not,  and  supposing  those  children  had  instituted 
proceedings  to  have  the  three-sixteenths  shares, 
the  title  to  which  afterwards  accrued  to  her,  con- 
veyed to  the  trustees  in  trust  of  the  marriage 
settlement,  it  seems  to  me  there  could  have  been 
no  possible  defence  to  that  action.    There  was  a 
covenant  for  further  assurance,  and  I  am  strongly 
inclined  to  think   there  was   complete   estoppel 
under  this  recital.    Beference  has  been  made  to 
the  well-known  case  of  Heath  v.  Creahck  (31  L.  T. 
Rep.  N.  S.  650;  L.  Rep.  10  Ch.  App.  22),  in  which 
Lord  Cairns  criticises  a  recital  wnich  was,  that 
Thomas  King  Stephens  was  "  seised  or  otherwise 
well  and  sufficiently  entitled"  to   certain   pro- 
perty, in  which  his  interest  was  really  a  very 
different      thing,      and     it     was      a     question 
whether     that    amounted    to    estoppel.  _    Lord 
Caims     thought    words     like    those    did    not 
amount  to  estoppel;  but  certainly  he  would  not 
have  held  that,  in  a  case  like  this  (the  recital 
being  in  these  words,  "  Whereas  the  said  Elizabetb 
Betsey    Perks    is    seised    of,  or    otherwise  well 
entitled    to    the    messuages,"    &c.,    thereinafter 
described,  and  the  whole  deed  showing  her  mean- 
ing to  be  that,  in  one  shape  or  other,  she  had  the 
fee  simple  in  all),  there  would  not  be  a  sufficient 
estoppel  as  to  a  part  of  that  property  in  which 
at  the  date  of  the  settlement  she  had  no  intesest 
whatever,  but  the  interest  therein  accrued  to  her 
afterwards.    However,  I  do  not  think  it  at  all 
necessary  to  consider  it  further,  because  it  seems- 
to  me  that,  under  the  covenant  for  further  assur- 
ance, most   undoubtedly  this  might  have  been 
brought    -within   the  settlement,    and    that  the 
trustees  now  will  have  power  to  enforce  against 
anybody  claiming  under  her — and  especially  any- 
body claiming  as   a  volunteer  under  her — that 
covenant  for  the  benefit  of  anybody  who  claims 
under  the  settlement,  and  who  was  within  the 
marriage  consideration.      What  have  I  to  do  ? 
She  affects  to  exercise  this  power  of  appointment ; 
she  did  exercise  it,  and  appointed  this  estate,  and 
the  appointee  now  claims  the  estate.     The  person 
who  claims  against  him  is  the  husband  who  says : 
"  No,  this  property  did  not  pass  by  the  settle- 
ment, aud  was  not  bound  by  it,  and  therefore  it 
comes  to  me  under  the  codicil."    That  codicil 
gives  all  the  property  which  was  not  bound  by 
the  settlement  to  hun.      Now  which    has  the 
better  equity  P    The  person  who  claimn  under  the 
appointment  of  the  wife  claims  under  a  person, 
who  was  within  the  marriage  consideration,  and 
it  seems  to  me  that  the  person  who  claims  under 
the  appointment  of  the  wife  has  the  better  equity, 
and  is  a  person  in  whose  favour  the  trustees  can 
and  ought  to  insist  upon  the  enforcement  of  that 
covenant  for  further  assurance.     I  think — though 
I  confess  the  question  is  a  very  curious  one,  and 
it  is  very  arguable — ^that  I  must  say  the  claim 
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under  the  appointment  is  a  good  one,  and  so  far 
aa  those  three-sixteenth  shares  are  concerned  the 
appointee  has  a  right  to  insist  npon  that  claim, 
eituer  on  the  grovind  that  the  recital  in  the 
nettlement  amounted  to  an  estoppel,  or  (nrhich  I 
think  is  the  better  ground),  on  the  ground  that  he 
has  an  equity  to  enforce  the  covenant  for  further 
assurance  against  the  person  who  claims  as  a 
volunteer  under  her.  Accordingly  it  seems  to 
me  that  I  most  treat  the  property  as  having 
passed  according  to  her  settlement,  and  as  being 
bound  by  it,  and  as  having  been  operated  upon  by 
the  will  under  which  she  professed  to  exercise 
her  power  of  appointment.  Then  comes  the  same 
question  as  has  ueen  argued  respecting  the  other 
point,  vis.,  whether  or  not  this  property  was  by 
that  will  made  part  of  her  own  assets,  because,  if 
»o,  there  would  be  a  lapse.  It  was  not  included 
in  the  residuary  gift  upon  which  I  have  been 
oommenting,  but  it  was  appointed  by  these  words 
in  an  earlier  part  of  the  will.  She  says  :  "  I  give, 
devise,  and  bequeath  all  the  freehold  and  leasehold 
messuages  and  tenements,  or  dwelling-houses, 
<:loses,  pieces,  oi  parcels  of  land,  and  heredita- 
ments comprised  in  the  said  settlement,  and  not 
hereinbefore  by  me  devised  and  bequeathed,  or 
>«nch  part  of  such  said  hereditaments  and  pre- 
mises as  shall  remain  unsold  at  my  death,  unto 
iny  coasins  William  Wereat  Perks  and  Thomas 
Holway  Perks,  and  their  respective  heirs,  execu- 
tors, administrators,  and  assigns,  in  equal  shares 
as  tenants  in  common."  The  ultimate  residuary 
^ft  did  not  apply  to  that  property,  because  it 
was  only  a  gift  of  personal  estate.  The  question, 
as  I  have  said,  is  whether  or  not  this  property 
was  by  that  appointment  made  pait  of  her  own 
«!<tate.  Thougn  it  is  a  question  of  some  doubt,  I 
must  say  that,  looking  at  the  whole  of  this  will 
(which  ends  with  a  declaration  that  the  executors 
Khali  have  power  to  sell  her  real  and  personal 
estate  or  any  part  thereof),  I  think  it  is  a  case  in 
which  she  has  so  exercised  the  power  as  to  make 
the  property  part  of  her  own  estate,  and  it  accord- 
ingly devolves  npon  her  heir-at-law. 

Solicitors :  Whifnkers  and  WooUterf,  agents  for 
i'lark  and  Collins,  Trowbridge ;  William  Perks. 


June  21,  Jtdy  7  and  9. 

(Before  Chitty,  J.) 

Pl-vti  v.  Mendel  axd  othebs.  (a) 

Trndiee  —  Mortgage  —  Foredosure  aetioH — Siihse- 
tjitent  incumbrajicers — Tiine  for  redenijatioii — 
t^uccestive  periods — Further  time. 

J II  a  foreclosure  action  tJie  qu^ion  came  before  the 
i-oivrt  whether  a  Judgment  for  foreclosure  nisi 
should,  in  the  event  of  there  being  a  second  mort- 
gagee entitled  to  redeevi,  give  successive  periods  of 
redemption  to  such  second  tnortgagee  and  the 
mortgagor. 

J-ffld,  that  the  ordinary  right  oftlie  mortga-gor  teas 
that  he  should  have  six  numths  wherein  he  coitZd 
redeem;  that  it  %cas  an  aiwniaJij  thai  a  mort' 
ijagor  by  dealing  xcith  the  equity  of  redemption 
iihoidd,  by  further  mortgages,  gain  further  time; 
that,  though  there  was  no  settled  rule,  tlie practice 
of  the  courts  had  been  to  gice  one  time  o»Zy,  and 
Ihe  court  would  adopt  that  practice  in  this  ease ; 
Hint  the  court  tooutd  give  successive  periods  of 
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redetnption  on  the  request  of  ihe  puisne  mort- 
gagees, but  not  on  the  request  of  the  mortgagor, 
and  iliat,  if  the  puisne  mortgagees  made  such  a 
request,  tlieir  mortgages  muti  either  be  proved  by 
tJiem  or  admitted  by  tJie  mortgagor. 
This  was  an  ordinary  foreclosure  action  brought 
by  the  plaintiff  John  Harold  Piatt,  who  was  the 
first  mortgagee  and  ,who  claimed  to  have  an 
account  tf&en  of  what  was  due  from  the  defen- 
dant Samuel  Mendel  to  him  for  principal,  interest, 
and  costs  on  a  mortgage  dated  the  28th  Nor. 
1876,  and  mode  between  the  defendant  Mendel  of 
the  one  part  and  Henry  Piatt  and  others  of  the 
other  part,  of  certain  premises  in  the  city  of  Man- 
chester ;  and  on  a  transfer  of  the  said  mortgage 
indorsed  thereon,  dated  the  14th  July  1879,  and 
made  between  the  said  Henry  Piatt  and  others  of 
the  one  part  and  the  plaintiff  of  the  other 
part,  and  that  the  mortgage  might  be  enforced 
was  by  the  foreclosure.  The  defendant  Samnel 
Mendel  mortgagor,  and  the  other  defendants 
(whose  names  were  Agnew)  were  second  mort- 
gagees. 

The  statement  of  claim  was  delivered  <m  the 
26th  April  1884,  but  the  defendant  had  delivered 
no  defence,  and  motion  for  judgment  in  de&nlt 
of  defence  was  now  moved  for. 

The  plaintiff  hod  been  in  receipt  of  rents  since 
the  2nd  April  last,  and  was  ready  to  account  as 
mortgagee  in  possession. 

The  mortgaged  property  was  held  on  long  lease- 
hold tenure,  and  consisted  of  large  warehonses, 
&c..  at  Manchester,  and  the  leases  of  the  present 
tenants  would  expire  in  Sept.  1885. 

The  plaintiff  gave  notice  to  pay  off  the  mort- 
gage on  the  9tn  March  1881,  but  the  mortga^r 
had  taken  no  steps  to  do  so.  The  second  mort- 
gagees never  thought  it  worthwhile  to  give  notice 
of  their  charge,  and  had  stated  through  their 
solicitors  that  they  did  not  think  it  worth  while 
to  pay  off  the  plaintiff,  who  had  good  reason  to 
lielieve  that  the  property  was  not  a  bufBcient 
security  for  the  60,OOOZ.,  for  which  sum  it  hod  been 
mortga^ged. 

Leonard  Field  and  Lees  Knowles  for  the  plain- 
tiff.— The  question  in  this  case  to  be  decided  is 
merely  what  form  of  judgment  the  conrt  will 
adopt  with  regard  to  the  times  for  redemption  ; 
whether  it  will  allow  one  time  only  or  successive 
periods.  The  defendants  do  not  appear,  and  nnder 
the  Rules  of  the  Supreme  Court  1883,  Order 
XXYII.,  r.  11,  in  an  action  like  the  present  one, 
if  the  defendant  makes  default  in  delivering  a 
defence  the  plaintiff  may  set  down  the  action  on 
motion  for  judgment,  and  such  judgment  shall 
be  given  as  upon  the  statement  of  claim  the  conrt 
or  judge  shall  consider  the  plaintiff  to  be  entitled 
to.  This  is  a  case  simply  between  mortgagor  and 
mortgagee,  and  whether  the  mortgagor  is  to  have 
six  months  only  to  redeem.  [Chitty,  J. —  The 
question  is,  whether  it  is  the  business  of  the  second 
mortgagee  to  ask  for  foreclosure  only.]  Under 
the  circumstances  in  this  case  it  is  desirable  that 
the  conrt  should  grant  one  time  only  to  all  the 
defendants  for  redemption.  The  point -is  not 
clearly  settled  by  authority,  but  the  practice  has 
hitherto  been  as  follows :  If  there  is  a  question 
as  to  priority  (or  in  other  words  a  dispute)  between 
the  defendants,  the  court  will  fix  a  certain  day  for 
all  to  redeem  or  to  be  foreclosed: 

Edxcarit  T.  Itnrtin  4  Jnr.  N.  S.  104*  ^-^  j 
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BaHUUr.Sm,  25  L.T.  Bap.  N.  S.  373;   I<.  Sep. 

12E0.985; 
GtHtral  Onat  and  Diteount  Company  t.  Ol«ag,  43 

L.  T.  Sep.  N.  8. 182 ;  22  Ch.  Dir.  249. 

In  the  latter  case  Bacon,  V.C.  decreed  foreclo- 
snre  with  one  term  of  redemption  for  all  the 
puisne  mortgagees,  without  prejudice  to  their 
rights  inter  »e.  Liberty  also  was  given  to  apply, 
and  farther  time  was  given  after  the  final  order. 
The  cases  against  me  are  Titley  v.  Daviet  (2  Y.  &  C. 
399),  bnt  there  the  question  was  chiefly  one  of 
consolidation;  and  a  case  where  Wood,  V.C. 
refused  to  follow  Edward*  v.  Hartin  : 
JBaevor  v.  Lucl,  L.  Sep.  4  Eq.  5S7. 

[Chittt,  J. — There  the  claim  was  under  one 
instrument.  I  do  not  see  why  they  should  have 
had  successive  periods  to  redeem.  In  Bartlett  v. 
Meet  there  were  questions  as  to  subsequent  incum- 
brancers, and  RomiUy,  M.R.  thought  that  there 
ought  to  be  only  one  time  to  redeem.]  A  form  of 
decree  was  then  settled,  and  has  been  found  a 
convenient  one  to  follow  in  many  similar  cases. 
The  cases  go  to  this :  Where  there  are  disputes 
amongst  mortgagees,  then  there  must  be  imme- 
diate foreclosure  and  only  one  time ;  but  where 
there  are  no  disputes  successive  periods  are 
ordered.  In  this  case  there  are  no  disputes 
between  the  co-defendants,  and  we  submit  it 
would  be  a  great  hardship  on  the  plaintiff  if  he 
cannot  obtain  the  most  advantageous  form  of 
order.  As  it  is,  he  may  be  compelled  to  bring  in 
accounts  when  the  value  of  the  property  is  much 
less  than'the  amount  due  to  him  under  the  mort- 
f;age.  [Phipson  Beale  (amieiu  eurice)  stated  that 
in  numerous  cases  before  Pearson,  J.  recently  one 
period  only  was  allowed ;  but  then  there  was  no 
opposition.J 

8mUh  Y.  OUing,  SO  L.  T.  Sep.  N.  S.  357;  25  Ch. 

DiT.482; 
Oripff  T.  Wood,  51 L.  J.  584,  Ch. 

[Chitty,  J. — ^The  judge  there  seems  to  have  given 
consideration  to  the  small  margin  of  the  pro- 
perty.] A  case  before  Kay,  J.  is  somewhat 
analogous  to  the  prraent  one.  There  one  period 
of  redemption  was  given  to  incumbrancers.  In 
giving  judgment  Kay,  J.  said,  "  it  would  be  a 
hardship  on  the  prior  mortgagees  if  they  were  to 
be  delayed  and  embarrassed  by  an  inquiry  to 
asoertain  thepriorities  of  the  subsequent  incum- 
braaoen.  Therefore  that  seems  to  me  a  very 
snfficient  reason  for  giving  only  one  period  for 
redemption,  and  lettmg  the  defendants  then 
contest  their  rights  amongst  themselves."  The 
property  there  consisted  of  mines,  the  rent  and 
mterest  were  in  arrear,  and  the  lease  of  the  pro- 
perty had  not  a  long  time  to  run;  but  we  submit 
It  would  be  a  still  greater  hardship  that  the  first 
mortgagee  should  be  delayed  ana  embarrassed 
because  the  mortgagor  has  subsequently  and 
independently  raised  a  farther  sum  of  money  upon 
the  property  comprised  in  his  mortgage : 

Zewif  T.  Aherdare  and  Plymouth  Company,  50  L.  T. 
Sep.  N.  8. 451 ;  W.  N.  1884.  p.  116. 

[Chittt,  J. — ^The  judge  there  seems  to  have 
decided  upon  the  special  reasons  existing  in  that 
particular  case.  His  Lordship  referred  to  Sweet 
T.  Combley,  25  Ch.  Div.  463.J  It  is  true  that 
there  Fry,  J.  declined  to  depart  from  the  practice 
of  allowing  successive  periods  for  redemption  to 
the  defendants,  but  that  was  in  the  absence  of  the 
mortgagor,  and  it  was  thought  better  by  counsel 


in  that  case  not  to  take  an  order  on  a  doubtful 
title,  and  when  that  case  was  decided  there  wert- 
not,  as  there  now  are,  a  series  of  decisions  iu 
favour  of  one  period. 

Chitty,  J. — The  question  in  this  case  is  as  to 
the  form  of  the  jadgpnent,  whether  there  should 
be  only  one  period   or  two  periods  allowed  for 
redemption.    The  defendants  nave  not  put  in  any 
defence,  and  they  do  not  appear  at  the  bar.    The 
plaintiff,  under  the  11th  rule  of  Order  XXYII.. 
IS  therefore  entitled  to  such  judgment  as,  upon 
the  terms  of  the  statement  of  claim,  the  court 
considers  him  entitled  to.    I  refer  to  the  state- 
ment of  claim,  and  from  that  it  appears  that  the 
plaintiff  is  mortgagee ;  that  one  of  tn?  def endantH 
IS  the  mortgagor,  and  then  there  is  a  statement 
that  the  other  defendants  (the  Agnews)  claim  to 
have  some  charge  upon  the  mortgaged  premisesi, 
which   charge    is    subsequent    to  the  plaintiff' t> 
mortgage,  and  that  is  all  that  appears  in  thiti 
case.    There  is  no  admission  by  the  plaintiff  that 
the  Agnews  have  a  charge,  merely  a  statement 
that  they  claim  to  have  a  charge,  and  the  plaintiff 
says  he  is  entitled  therefore  to  have  a  decree- 
against  them  whether  they  have  a  good  charge  oi~ 
not.    Now,  it  is  undoubted  that  in  a  simple  case- 
between  mortgagor  and  mortgagee,    ana  when 
there  is  no  other   incumbrance,  the  mortgagor 
has,  whether  he  be  defendant  in  a  foreclosure- 
action,  or  plaintiff  in  a  redemption  action,  six 
months,  and  six  months  only,  to  redeem.    I  put 
aside,  of  course,  the  case  in  which,  by  indulgence, 
he  is  allowed  to  come  in  after  default  made,  and 
even  those  peculiar  cases  which  sometimes  oscur. 
where,  after  order  absolute,  he  is  allowed  to  come 
in,  but  the  established  rule  is  that  a  mortgagor 
has  six  months,  and  six  months  only,  to  redeem. 
It  is  to  my  mind  undoubtedly  an  anomaly  to  say 
that  a  mortgagor,  by  any  dealings  with  the  equity 
of  redemption  subsequent  to  the  first  mortgage, 
should  be  able  to  gain  for  himself  a  further  time 
to  redeem.    In  uomplicated  cases,  where  the  mort- 
gagor has  so  incumbered  the  equity  of  redemp- 
tion as  to  give  rise  to  questions  of  priority,  it  is 
clear,  and  I  take  it  to  be  settled  after  the  decision 
in  Bartlett  v.  Bees  {iibi  tup.)  by  Bomilly,  M.B., 
which  has  often  been  followed,  that  only  one  time  i.s 
allowed  for  redemption.    That  is  not  merely  as 
regards  all  the  persons  claiming  to  be  incum- 
brancers, or  shown  to  be  incumbrancers  on  the 
equity  of  redemption  (incumbrancers  therefore  of 
the  mortgagor),  Out  the  mortgagor  himself  has  no 
further  tune  allowed  him  to  redeem,  and  there  is 
only  one  time  allowed  as  against  all  the  defen- 
dants.   The  mortgagor  has  no  right  in  himself  to 
more  than  one  period  of  six  months  to  redeem. 
If,  however,  the  defendants  in  a  foreclosure  action 
have  put  in  a  defence,  or  appeared  at  the  bar,  and 
have  proved   their  incumbrances,  and  there  in 
no  question  of  priority  between  them,  it    does 
appear  that  the  course  of  the  court  has  been  to 
make   a  judgment    which,    when    examined,  in 
principle   will    be    found    to    be    a  judgment 
not     only    in     favour    of     the    plaintiff,    but 
a  judgment  as  between  the  co-defendants.    In 
order  for  the  court  properly  to  make  such   a 
judgment  as  that,  the  defendants  must  appear, 
and  either  prove  or  have  snfficient  admission  of 
their  interests  in  order  to  entitle  the  defendantn 
who  ask  for  it  to  such  a  judgment  as  between 
their   co-defendants.     In  my  opinion  the  mort- 
gagor is  not  entitled  to  ask  of  right,  or  at  nil,  for 
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such  a  judgment.  It  is  the  right  of  the  puisne 
mortgagees.  Take  the  case  of  first  mortgagee 
plaintiff,  second  mortgagee  defendant,  and  the 
mortgagor  also  defendant ;  it  appears  to  me  that, 
if  it  IB  desired  that  there  should  be  a  decree  or 
judgment  as  between  the  co-defendants,  that  judg- 
ment can  only  be  obtained  on  the  request  of  the 
puisne  mortgagee,  and  they  can  make  that  request 
either  when  they  put  in  a  defence  or  upon  appear- 
ing at  the  bar,  and  proving  the  deed  or  offering  to 
prove.  In  that  event  he  would  have,  according 
to  the  course  of  the  court,  a  right  to  snch  a  judg- 
ment. Such  a  judgment,  after  all,  is  an  anomaly, 
because  it  is  not  the  judgment  which  the  plaintiff 
asks  for;  but  it  has  arisen  upon  the  desire  of 
coofts  of  equity  to  do  complete  justice  and  to 
allow  the  deiendauts  to  take  the  benefits  of  the 
action.  Under  the  old  practice  it  was  not 
uncommon  for  the  second  mortgagee  to  institute 
a  cross-action  asking  to  be  allowed  to  redeem  the 
first  mortgagee,  who  was  plaintiff,  and  asking  for 
a  proper  foreclosure  and  redemption  decree  over 
against  the  mortgagor  or  the  puisne  incum- 
brancers, if  any  there  were.  But  I  am  satisfied 
that,  though  it  was  sometimes  done,  the  course  of 
the  court  has  been  to  hold  that  it  is  not  neces- 
sary there  should  be  a  cross-bill  (in  former 
timee),  a  cross-action  (in  the  present  time),  but 
if,  on  the  proofs  before  tne  court  or  on 
proper  admissions  made,  the  second  mort- 
gage's case  is  established,  then  he  is  entitled 
to  avail  himself  of  the  benefit  of  the  action 
in  the  manner  I  have  mentioned.  Now,  apply- 
ing this  principle  to  the  case  before  me,  I 
have  no  proof  that  the  defendants  (th«  Agnews) 
have,  in  fact,  any  charge  upon  the  property. 
They  do  not  choose  to  come  at  the  bar  and  ask  me 
to  make  a  judgment  as  between  the  co-defendants, 
and  under  the  rule  I  have  already  referred  to  all 
that  I  am  entitled  to  do  is  to  make  such  judg- 
ment as  the  plaintiff  is  entitled  to.  I  have  said, 
and  I  repeat,  that  the  mortgagor,  to  my  mind,  has 
no  right  whatever  in  the  matter.  It  would  be  an 
absurdity  that  he  should  gain  a  greater  right  by 
creating  subsequent  incumbrances.  The  result 
therefore  is,  that  one  time,  and  one  time  only, 
should  be  allowed  to  redeem.  I  have  looked  at  all 
the  authorities  that  have  been  cited,  but  I  do  not 
propose  to  go  through  them,  they  are  not 
altogether  reconcilable.  I  have  consulted  many 
of  we  registrars  on  the  subject ;  they  are  nearly 
agreed,  and  I  think  they  are  all  agreed  to  the 
extent  I  have  given  my  judgment  in  this  case. 
There  has  undoubtedly  of  late  been  almost  a 
practice,  not  thoroughly  established  but  a  ten- 
dency, to  give  but  one  time  to  redeem.  I  know 
the  late  Master  of  the  Bolls  did  it  in  several 
oases,  but  those-  cases  are  not  reported,  and  it 
would  be  too  dangerous  for  me  to  trust  to  my 
own  recollection  of  the  cases  in  which  he  did  so. 
The  reason  for  giving  one  time  only  is  plain.  If 
I  eould  make  an  absolute  rule  upon  the  matter  I 
think  that  one  time  in  the  present  day  would  be 
sufficient,  because  in  nearly  every  modem  mort- 
gage there  is  power  of  sale ;  and  besides  that,  the 
court  has  extensive  power  now  under  the  Con- 
veyancing Act  of  ordering  a  sale,  and  in  nearly 
every  case  in  which  the  mortgagee  comes  and  asks 
for  foreclosure  the  case  is  one  in  which  the 
security  is  insufficient,  and  he  desires  to  make 
the  best  he  can  of  it  by  converting  it  to  other 
puqjoses  out  of  which  he  hopes  to  be  able  to 


make  a  profit,  but  is  unable  to  do  bo  so  long  as 
there  is  an  equity  of  redemption  which  stands  iu 
the  way  and  puts  him  in  the  difficult  position  of  a 
mortgagee  in  possession,  or  a  mortgagee  dealing 
with  the  property  in  a  manner  which  renders  him 
liable  to  some  serious  responsibility  as  mortgagee 
in  poisession.  That  is  the  judgment  I  give,  there- 
fore, in  this  case ;  there  will  be  one  time  and  one 
time  only,  for  redeeming.  It  is  unnecessary  for 
me  to  go  on  to  say  in  this  case  whether  or  not 
this  law  would  apply  if  the  mortgagor  were  to 
redeem,  or  if  the  second  mortgagee  could  come 
in  and  get  some  further  judgment.  I  leave  that 
question  open,  with  this  single  observation,  that 
tnere  may  be  some  difficulty  in  the  second  mort- 
gagee (supposing  he  should  turn  out  to  be  second 
mortgagee)  carrying  on  this  action  because  the 
judgment  seems  to  oe  a  final  one.  If  the  mort- 
gagor were  to  redeem  in  such  a  case  as  the  present 
tiiere  being  (I  will  assume  on  the  facts,  althongh 
they  are  not  proved)  a  second  mortgagee,  such  n 
course  would  operate  for  the  benefit  of  the  second 
mortgagee,  because  he  would  then  become,  as 
lietween  himself  and  mortgagor,  first  mortgapree. 
for  a  mortgagor  redeeming  cannot  set  up  bis 
incumbrance.  If  he  has  paid  it  off,  he  can  never 
set  it  up  against  his  own  mortgagee,  (a) 

Solicitors  for  the  plaintiff.  Field,  Soscfn: 
Field,  and  Co.,  agents  for  Wrigley  and  Moreerafl. 
Oldham. 

Solicitors  for  the  defendants.  Slake  and  Hesel- 
tine,  for  Keith,  Blahe,  and  Co.,  Norwich,  and 
Bircham  and  Co. 

(a)  The  minntea  m  prepared,  after  proTidiiij>  far  the 
Boooonts  nnul  in  a  foraolomze  aetiom  whea  a  ■ 


U  in  pouenioji,  ran  as  follow! :  "  And  let,  upon  fha  cubm- 
daota  or  may  of  them  paying  to  the  plainbil  what  aiiall 
be  certified  to  be  due  to  him  under  or  hj  virtae  of  his 
said  seovritiea  and  for  eosts,  wtthin  aix  moDtlia  after  the 
date  of  the  ohi«f  dak's  oertifioata,  at  sooh  tfane  and 
plaoe  as  ihall  betbenbyappointsd,  uiapUuitiffiwimT«y 
the  heraditamants  and  piemiaea  oompriaad  in  the  said 
mortgage  aecniitiea  free  and  olear  of  aad  firam  all  incnm- 
branoee  done  by  ilie  plaintiff  or  any  peraon  or  paraona 
nlaiming  by,  from,  or  under  him,  or  by  those  nndar  whom 
he  claims,  and  dahver  itp  upon  oath  all  the  tMe  daada  and 
writinn  in  his  orutoc^  or  powar  relaiinK  to  th*  laid  pie- 
miaea to  the  def endann,  or  to  aooh  one  or  mora  of  tosm 
BB  ahall  BO  redeem  tito  plaintiff,  or  aa  he  or  timi  shall 
direct ;  anch  convevaaoa  to  be  settled  by  tha  jMce  in 
oaae  the  partiee  differ  abont  the  same.  And  in  eaaa  tiie 
defendant!,  or  any  or  either  of  tham,  shall  ao  radaani  the 
plaintiff,  the  defendanta  or  defendant  ao  i  wUiiaiilat  the 
plaintiff  are  or  is  to  be  at  liberty  to  apply  to  Ada  eonit 
•a  he,  ahe,  or  they  may  be  advised,  aad  on  audi  ainliea- 
tion  it  is  not  to  be  inoombeat  on  the  defendant  or  oafen- 
dsnts  so  appljring;  to  give  the  plaintiff  notiee  thneof. 
Bat  this  order  is  to  be  without  prajadioe  to  any  qnaatiOB 
vhioh  may  arise  aa  to  tlie  rights  or  iataraata  of  the  drfn- 
daota  aa  between  thamartvea  to  «r  in  the  aaid  haracUa- 
menta  aad  premises.  But  in  default  of  the  defendants, 
or  any  or  either  of  them,  ao  redeeming  the  plaintiff  by 
the  tune  aforesaid,  they  are  to  stand  abadntolj  barred 
and  forealosed  of  and  from  all  right,  title,  intanst,  aad 
equity  of  redemption  in  and  to  the  IianditamaBfei  aad 
premiaaa  comprised  in  the  aaid  m<»tgBg«  aeonritiea  ami 
every  part  theieof." 
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Monday,  June  16. 

(Before  Nokth,  J.) 

Blackett  v.  Blackett.  (a) 

Fraetiee — Cotvrts — Coneurrent  juriadielion — Costa. 

The  Probate  Division  having  made  a  decree  abso- 
lute for  the  distolxttion  (y  a  marriage  on  the 
hiuiban^s  petition,  made  also  an  order  tlmt  the 
tnutee*  of  the  marriage  settlement  slumld  pay  an 
animal  su,m  out  of  settled  real  property  of  the 
ioife  to  the  hwshand  for  the  maintenance  of  the 
itffani  child  of  the  marriage.  The  hiuhand  having 
dited,  whereupon  the  widoio  became  absolutely 
tMiUled  to  the  settled  property,  a  further  order 
directed  that  tlie  settlement  trustees  slumld  pay 
the  annuity  to  the  guardia/ns  of  the  infant,  and 
that  the  settled  property  should  stand  charged  with 
the  antmiiy.  There  toere,  in  fact,  at  that  time  no 
trustees  of  the  settlement.  The  annuity  was 
subseouerUly  declared  to  be  •perpetual.  The 
gvartkan  brought  an  action  in.  the  Chancery 
Dimsion  againet  the  widow,  whose  whereabovts 
wa*  then  unknown,  daimiiw  an  account  of 
the  amtnity  ;  a  declaration  that  the  swme  was  a 
ehmge  on  the  settled  property,  and  thai  it  might  be 
raised  by  sale  or  mortgage ;  appointment  of  ne^o 
irutiees  of  the  settlement ;  an  order  that  the 
d^endant  m,ight  execute  all  necessary  instruments 
for  giving  tffeet  to  the  charge ;  and  a  receiver. 

At  the  trial  it  ampeared  that  the  parties  had  agreed 
that  the  defenicumt  should  execute  a  deed  securing 
the  annuity  on  the  settled  property,  and  the  plain- 
tiffs did  nt4  press  for  further  relief. 

The  Court  ordered  execution  of  the  deed,  but  under 
the  dreumslances  allowed  no  costs  on  either  side, 
as  the  order  now  made  might  have  been  obtained 
by  summary  process  in  tlie  Probate  Division. 

(.)s  the  20th  Nov.  1877  a  decree  absolute  was 
made  for  the  dissolntion  of  the  marriage  of 
Frederick  Blackett  and  his  wife  on  the  petition 
of  the  husband.  At  this  time,  by  the  marriage 
•settlement  of  the  parties,  certain  real  estate  stood 
limited  in  trust  lor  Mrs.  Blackett  for  life,  with 
remainder  to  herself  absolutely  in  case  (which 
happened)  she  should  surrive  her  husband. 

By  an  order  made  in  the  Probate  Division  on 
the  petition  of  Frederick  Blackett,  dated  the 
23rd  July  1878,  it  was  ordered  that  the  trustees 
of  the  marriage  settlement  should  pay  to  the 
petitioner  Frederick  Blackett  the  sum  of  100?.  per 
annum  for  the  "maintenance  and  education  of 
Mary  A.  E.  W.  Blackett,  the  only  child  issue  of 
the  said  marriage." 

Frederick  Blackett  died  in  June  1880,  having 
ajipointed  the  plaintiffs  Blackett  and  others 
^ardians  of  his  daughter,  then  an  infant,  but 
who  subsequentlv,  having  attained  twenty-one, 
was  added  as  a  plaintiff. 

The  plaintiffs  brought  this  action  against  Mrs. 
Blackett  in  Mot  1881,  claiming  an  account  in 
respect  of  the  1001.  per  annum,  and  that  such 
.sum  might  be  declared  a  charge  on  the  settled 
property,  and  raised  by  sale  or  mortgage,  and  a 
declaration  that  the  interest  of  the  defendant  in 
the  settled  property  was  charged  with  all  sums  to 
become  due  on  the  said  100?.  per  annum,  and  that 
the  defendant  might  be  oraered  to  execute  all 
tnstroments  necessary  for  giving  effect  to  the 
charge,  and  for  a  receiver. 

A  further  order  of  the  F^bate  Division  directed 
(a)  Brpmted  by  F.  aovu>,  E»q.,  Buriiter-Bt-Law. 


that  the  order  of  the  23rd  July  1878  should  be 
amended  by  adding  after  the  word  "  marriage  " 
the  words  "  as  if  the  said  respondent  were  deceased 
and  had  died  in  the  lifetime  of  the  petitioner  and 
before  the  23rd  July  1878,  and  that  the  property 
which  is  the  subject  of  the  said  settlement  shall 
stand  charged  with  the  payments  of  the  said 
sum  of  1001.  per  annrnn,"  and  that  the  settlement 
trustees  should  pay  the  same  to  the  guardians  of 
the  plaintiff,  Mary  A.  E.  W.  Blackett.  ' 

There  being  at  the  date  of  the  last-mentioned 
order  no  settlement  trustees,  the  plaintiffs 
amended  their  claim,  and  claimed  tnat  new 
trustees  of  the  settlement  might  be  appointed, 
and  execution  of  the  trusts  of  the  settlement 
directed. 

On  the  4th  March  1884  a  further  order  in  the 
Probate  Division  declared  that  the  annuity  for 
the  benefit  of  the  plaintiff  Mary  A.  E.  VV. 
Blackett  was  perpetual.  The  defendant  by  her 
statement  of  defence  submitted  that,  the  trusts  of 
the  settlement  being  at  an  end,  there  was  no 
foundation  for  any  relief  in  this  respect ;  and  that, 
as  to  the  relief  sought  in  respect  of  the  orders 
made  in  the  Probate  Division,  the  said  Probate- 
Division  had  full  seisin  thereof,  and  that  the 
plaintiffs  could  have  reoonrse  thereto  by  sum- 
mary and  inexpensive  process,  and  that  there  was 
no  necessity  for  an  action  in  the  Chancery  Divi- 
sion. 

The  actionnow  came  on  for  trial,  dnrine  which 
it  appeared  that  a  deed  had  been  agreed  upon 
between  the  counsel  on  both  sides  by  which  the 
annuity  was  to  be  secured  by  a  rentcharge  on  the 
settled  property ;  the  main  question,  therefore,  was 
as  to  the  costs  of  the  action. 

Sttirges  for  the  plaintiffs. — The  plaintiffs  were 
right  m  bringing  the  action  in  the  Chanceiy 
Division.  The  claim  asks  for  administration  of 
the  trusts  of  a  settlement  of  which  there  are  no 
trustees,  and  the  plaintiffs  seek  to  enforce  a  charge 
obtained  from  the  Probate  Division.  The  plain- 
tiffs here  were  no  parties  to  the  divorce  proceed- 
ings. It  is  not  denied  that  the  Probate  Division 
has  the  power  to  order  the  execution  of  the  deed 
b^  the  defendant,  but  it  is  not  usual  for  that 
division  to  make  such  orders : 

BradUy  t.  Bradley,  47  L.  T.  Ilep.  N.  S.  355;  7  P. 
Div.  237. 

The  order  of  the  Probate  Division  creating  the 
charge  is  in  the  same  position  as  a  contract  to 
grant  a  charge  which  would  properly  be  enforced 
in  the  Chancery  Division.  The  plaintiffs,  by 
accepting  the  proposed  deed  now  agreed  upou  as 
BufiScient  relief,  are  making  a  concession  to  the 
defendant,  and  are  entitled  to  the  costs  of  the 
action.    He  cited  also 

Botloway  v.  Torh,  3  Ex.  Div.  S33 ; 

HaH  V.  Bart,  45  L.  T.  S«p.  N.  S.  13 ;  18  Ch.  Div. 

670; 
OiMnn  V.  Cumans,  20  L.  T.  Bep.  N.  S.  ISO;  L.  Bep. 

1  P.  *  M.  622  ; 
Claris  T.  Clarke,  28  L.  T.  Bep.  N.  S.  911 ;  L.  Bep. 

3  P.  ft  M.  57  ; 
Anglo-Italian  Baiik  v.  Daviet,  39  L.  T.  Bap.  N.  S. 

244;  9  <3h.  Div.  275 ; 
Bryant  v.  Bull,  39  h.  T.  Bep.  N.  S.  470;  10  Ch. 

Div.  163 ; 
Re  Psaot  and  WaUer,  49  L.  T.  Bep.  (N.  S.  687 ;  24 

Ch.  Div.  405 ; 
WestheaC  r.  BUey,  25  Ch.  Div.  413. 

Edmund  8.  Ford  for  the  defendant. — ^Tho  action 
is  founded  on  orders  made  in  the  Probate  Division, 
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and  there  was  no  need  to  bring  it  in  tins  division 
at  all.  The  order  for  payment  of  the  annuity 
was  being  complied  with,  and  it  was  competent  to 
the  Probate  Division  to  appoint  a  receiver  if 
necessary.    He  cited 

ThonuuY.  Walker,  18  Bear.  521 ; 
Storm  T.  Wadile,  4  Q.  B.  Div.  289 ; 
TTAttlalwrT.  WhittaJier,  1  P.  Div.  15  ; 
Bmith  T.   CoweU,   43  L.  T.   Bep.   N.  S.  529;  6 
Q.B;I«T.75. 

Sturgea  in  reply. 

North,  J.,  after  referring  to  the  proceedings  in 
the  Probate  Division  which  led  to  the  order  creat- 
ing the  annuity  of-lOOi.  per  annum,  proceeded  : — 
That   was   decided   in  the  Probate  Division  in 
making  the  order  of  the  4th  March  last  to  be  a 
perpetual    annuity.    The   plaintiffs    have    com- 
menced this  action  asking  that    that  1001.  per 
nnnum  may  be  secured,  and  asking  for  a  receiver. 
Ife  is  already  secured  by  the  order  of  the  court, 
which  had  power  to  modify  the  settlement,  and 
has   made  such  order  as   it,  under  the  circum- 
stances, thought  right;  and  although  no  doubt  an 
application  might   oe  made  to  this  court,  and  I 
should  have  the  same  jurisdiction  as  the  judge  in 
the   Probate  Division  has  to  modify  the  settle- 
ment,   yet    I    certainly    should    not    interfere 
with    the    settlement,    bnt    leave    it   to     the 
Probate    Division    to  deal    with   the     matter, 
not  for  want  of  jurisdiction  in  this  court,  but 
because  the  matter  having  already  gone  there  that 
is  the  place  for  dealing  with  it.    When  the  state- 
ment of  claim  was  amended    it  asked  for   the 
execution  of  the  trusts  cf  the  settlement  and  the 
appointment  of  new  trustees,  the  order  made  in 
the  Probate  Division  being  defective  in  directing 
ijersons,  namely  trustees,  to  pay  when  there  were 
in  fact  no  persons  who  coula  make  that  payment. 
Moreover,  it  appears  that  at  the  time  when  the 
action  was  commenced  Mrs.  Blackett  was  out  of 
the  way ;  it  was  not  known  where  she  was,  and 
the  persons  who  acted  as  her  solicitors  in  the 
Divorce  Court,  and  who  act  as  her  solicitors  now, 
had  no  authority  to  enter  an  appearance  for  her. 
The    plaintiffs,    therefore,   were  entitled  to  say 
they  wanted  some  security  of  one  sort  or  another, 
and  there  may  have  been  a  right  to    have  the 
trusts  executed  and  consequential  directions  given 
for  securing  the  charg^e.    But  it  appears  that  a 
deed  was  prepared    in    consequence  of    certain 
suggestions  as    to    a   deed    creating    a   charge 
being    all    really  that  was  necessary.      Certain 
negotiations   took   place    on    that,    but    it    was 
not    until    this    order    was    made    last    March 
that    the    question    which    was    raised    by    the 
parties    was    settled  by  the    Probate  Division, 
namely,  that  the  annuity  was  a  perpetual  annuity. 
Whether  the  court  in  the  Probate  Division,  in  the 
last  order  it  made,  was  putting  its  own  con- 
struction on  its  previous  oraer,  or  was  exercising 
the    power  under  the    statute    which  was .  not 
exhausted  by  any  previous  order,  I  do  not  know ; 
but  at  any  rate  in  March  1884  for  the  first  time  it 
was  deciaed  that  the  annuity  was  perpetual.    It 
seems  to  me  that  the  plaintiffs  in  working  that 
out   might  have  been  entitled    to   the  order  I 
mentioned,  and  that    they  are    making  a  con- 
cession in  taking  less  than  that  by  assenting  to 
the  terms  of  the  deed  which  has  been  proposed 
and  now  agreed  upon  by  counsel  on  both  siaes  as 
being  satisfactory,  snbject  to  slight  alterations  in 


the  draft  which  have  been  referred  to  by  them. 
But,  on  the  other  hand,  I  come  to  the  conclusion 
that  the  Probate  Division  had  ample  and  com- 
plete jurisdiction  to  make  the  order  which  I 
make  now.  It  had  made  already  three  orders  in 
this  matter,  and  on  a  summary  application  which 
would  cost  less  than  the  institution  and  prosecu- 
tion of  this  action,  that  court  might  have  done 
precisely  what  I  have  done,  and  inasmuch  as  the 
plaintiffs  have  chosen  to  take  a  course  which 
was  not  indeed  outside  my  jurisdiction,  bat 
did  involve  much  larger  expenses  both  to  them- 
selves and  the  defendants  than  a  summary 
application  to  the  Probate  Division  which  iras 
perfectly  competent  to  do  everything,  and  no 
doubt  would  have  done  everything  I  could  do 
now,  I  must  say  that  those  costs  are  costs  which 
ought  to  be  borne  in  some  way  or  other  by  the 
plaintiffs,  and  not  by  the  defendant.  I  do  not 
think  it  is  necessary  to  say  that  the  plaintiffs 
shall  have  part  of  the  costs  of  the  action  and  pay 
the  other  part ;  it  is  sufficient  for  the  purpose  of 
justice  to  say  that,  although  I  give  the  plaintiffs 
the  relief  mentioned,  there  will  be  no  costs  on 
either  side.  In  a  case  of  Norman  t.  Johnaon 
('29  Beav.  77),  before  Sir  John  Bomilly,  M.K.,  a 
somewhat  similar  case,  although  the  pluntiff's 
right  to  an  annuity  was  recognised,  ana  a  charge 
was  declared,  yet  giving  the  plaintiff  such  a 
charge  was  looked  upon  as  a  luxury,  and  the 
plaintiff  had  to  pay  all  the  costs  of  obtaining  the 
charge.  I  have  not  thought  it  right  to  go  as  for 
as  that  here,  and  in  making  the  order  I  give  the 
plaintiffs  no  costs,  and  I  do  not  make  them  pay 
any  costs  to  the  defendant. 

Order  that  the  d^endatU  do  exeeitle  the  grant 

of  rentcliarge,  the  draft  of  vihiek  ha»  beett- 

approved  by  eountel  for  the  plaintifft  and 

(Ujendant.    No  order  aa  to  eoU$. 

Solicitors  for  plaintiffs,  Hamlin,  Grammer,  and 

Hamlin,  for  B.  C.  PuJlan,  Leeds. 

Solicitors  for  defendant.  Bowleg,  Page,  and 
Boidey. 

Friday,  July  25. 

(Before  Peabsok,  J.) 

CwcK  p.  Hbwlett.  (o) 

Practice — Notice  of  trial — Eniry    of   trial — !){*• 

missal  of  action  for  want  ofproeeeaiion—B.  8.  C. 

1883,  Order  XXXVI.,  rr.  iSf,  16. 
Ah  action  }7iay  he  dismissed  under  Order  XXX.VI., 

r.  13,  for  want  of  prosecution,  aUhough  notice  of 

trial  has  beeti  given  within  proper  time,  ^  by 

reason  of  non-entry  such  notice  has  under  rule  lo 

ceased  to  he  in  force. 
This  was  a  motion  on  the  part  of  a  defoidant 
asking  that  the  action  might  be  dismissed  under 
Order  XXXVI.,  r.  12,  for  want  of  prosecution. 

The  pleadings  had  been  closed,  on  the  20th 
March  1884. 

Notice  of  trial  in  Middlesex  had  been  given  on 
the  1st  May,  bnt  the  trial  was  never  entered. 

On  the  12th  July  the  defendant  gave  notice  of 
motion  as  above,  but  the  plaintiff  did  not  appear. 

E.  Ford  for  the  application. — ^The  court  will 
dismiss  the  action  under  Order  XXXVI.,  r.  12, 
as  if  notice  of  trial  had  not  been  g^ven ;  for  under 
rule  16,  by  non-entry  of  trial  within  six  days  of 

(a)  Beported  by  B.  O.  Wnxim,  EMi.,BwiWcr«t-I«w. 
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notice,  the  notice  ceased  to  be  ia  force ;  i.e.,  the 

Cition  is  now  the  same  as  if  there  had  never 
n  any  notice  (a)  of  trial  at  all. 
Pearson,  J.  made  the  order,  saving  that  the 
plaintiff  would  be  able  if  he  chose  to  move  to  dis- 
charge it. 

Solicitor  for  defendant,  W.  Foster. 


[Q.B.  Div. 


QUEEN'S   BENCH    DIVISION. 

Thursday,  July  17. 

(Before  Hudmjbston,  B.  and  Hawkins,  J.) 

MCLKERN  AND  ANOTHER  V.  DoERKS.  (b) 

Pfoetiee — Ejectment — Joinder  of  causes  of  action 
withoui  leave—Waiver  of  irregularity  hy  appear- 
ance— Buks  of  Bupreme  Court  1883,  Order 
XVin.,  r.  2;  Order  LXX.,  r.  2. 

W\ere  a  writ  of  summons  was  indorsed  with  a 
claim  for  the  recovery  of  land,  and  also  for  a 
dtift,  withotit  any  leave  liaving  been  obtained  to 
joinihem,  a/nd  the  defendant  entered  an  appear- 
ance thereto,  and  applied  to  strike  out  one  or 
other  of  these  claims : 

Held,  that  the  application  was  too  late,  as  the  defen- 
dant, by  entering  an  appearance,  had  "  taken  a 
fresh  tltfp  after  knowledge  of  the  irregularity" 
within  the  meaning  of  Order  LXX.,  r.  2. 

The  writ  in  this  action  was  issued  on  the  6th 
Jvine  1884,  and,  as  amended,  the  indorsement  was 
as  follows : 

Tlw  pUintiffa  are  entitled  to  poisessicm  of  two  homes 
former^  Icnownas  Nos.  56  and  57,  New  King's-road,  but 
now  hang  Noa.  24  and  26,  Iiamaot-road,  Chelsea,  in  the 
ooonty  oc  Middlesex,  the  defendant  having,  bv  deed 
<lAted  the  13th  April  1863,  attorned  tenant  thereof  to  the 
plunlafti,  and  we  plaintiifs  having  determined  inoh 
-tenaiMSy,  and  for  arrears  of  'sabionption,  and  mesne 
profits,  and  for  a  reoeiver.  The  following  are  the  parti- 
cnlazs  of  airsan  of  snbsaiption  : 

Jt     8.  A. 
April  1,  1879,  to  Jnne  1,  1884,  sizty-thre* 

months  at  St.  6«.  4<{.  per  Dontb  341    5    0 

BeeeiTedonaoooDnt 61  10    0 


^279  15    0 

This  writ  was  issaed  and  served  without  the 

plaintiffs  having  obtained  the  leave  of  the  court 

or  a  judge  under  Order  XVIII.,  r.  2,  to  join  the 

causes  of  action. 

The  defendant  appeared  to  the  writ,  and  took 
out  a  summons  to  strike  out  the  claim  for 
possession  of  the  two  houses,  or  in  the  alternative 
the  claim  for  arrears  of  subscription,  on  the 
ground  that  no  leave  had  been  obtained  to  join 
them.  The  master  refused  the  application,  and 
gave  the  plaintiffs  leave  to  join  them,  and  on 
appeal  to  Denman,  J.,  in  chambers,  the  decision 
was  affirmed.    The  defendant  appealed. 

A.  Yates  for  the  defendant. — The  provisions  of 
Order  XVm..  r.  2,  have  not  been  complied  with 

(a)  Order  XXXVI.,  r.  12 :  If  the  plaintiir  does  not 
vitiun  (iz  weeks  after  the  oloee  of  the  pleadings  .  .  . 
give  ootibe  of  trial,  the  defendant  may  .  .  .  apply  to 
the  ooort  or  a  jvdge  to  dismiss  the  action  for  want  of 
ptoseontion,  and  on  the  hearing  of  snoh  applioation,  the 
oonxt  or  a  jndge  may  order  tM  action  to  oe  dismissed 
aooordingly,  ot  may  make  snoh  other  order,  and  on  snoh 
tanas,  as  to  tiie  oonrt  or  jndge  may  seem  inst. 

Bole  16  s  In  London  and  Middleeez,  unless  within  six 
day*  after  notioe  of  trial  is  given  the  trial  shall  be 
entered  t^  one  party  oi  the  other,  the  notioe  of  trial  shall 
be  no  longer  in  foroe. 

(*)  Heport«J  hy  W.  P.  Evkksi.et,  Esq.,  Berrinter^M-Tjtw. 


in  this  case,  because  the  leave  that  the  master 
gave  is  of  no  use : 

POchsr-r.  Hinds,  40  L.  T.  Bep.  N.  S.  832 ;  U  Ch. 
Div.  905 : 

Musgrave  v.  Stevens  (W.  N.  1881,  p.  168)  is 
not  like  the  present  case,  because  there  the  writ 
was  properly  issued,  and  the  plaintiff  applied 
to  adid  a  claim  to  recover  possession  of  a  farm, 
which,  however,  the  court  in  its  discretion  refused. 
[Hawkins,  J. — Order  LXX.,  r.  •2,  says  that  "  no 
application  to  set  aside  any  proceeding  for 
irregularity  shall  be  allowed  unless  made  within 
a  reasonable  time,  nor  if  the  party  applying  has 
taken  any  fresh  step  after  Icnowleage  of  the 
irregularity."  This  rule,  though  not  in  the  Bules 
of  1875,  is  the  same  as  rule  135  of  H.  T.  1853,  and 
in  Archbold's  Practice,  13th  ed.,  1194,  it  is  stated 
that  a  defendant  takes  a  fresh  step  within  the 
meaning  of  that  rule  by  entering  an  appearance. 
How  can  the  defendant  make  this  application 
rowP]  The  defendant  was  obliged  to  enter  an 
appearance  before  he  could  take  out  the  summons  ; 
for  if  he  did  not  appear  he  would  not  bo  heard. 
[HuDDLESTON  B.,  referred  to  Order  XII.,  r.  30.] 

AsMon  Cross,  for  the  plaintiffs,  was  not  called 
upon. 

The  Court  (Huddleston,  B.,  and  Hawkins,  J.) — 
The  defendant  has  taken  a  fresh  step  after  know- 
ledge of  the  irregularity  within  the  meaning  of 
Order  LXX.,  r.  2,  by  entering  an  appearance  to 
the  writ,  and  therefore  cannot  now  successfully 
make  thi.  application.  ^^^^^^  d!smissed. 

Solicitors    for    the   plaintiffs,    Poncione    and 
Leggalt. 
Solicitor  for  the  defendant,  A.  E.  Griffiths. 


Saturday,  Oct.  25. 
(Before  Grove  and  Smith,  JJ.) 
Reg.  v.  Biron  and  others,  (a) 

Practice — Bule  under  Jervis's  Act — Hide  for  man- 
damus —  Concurrent  remedies  —  Applicant  in 
person — 11  ^  12  Vict.  c.  44>,  s.  5. 

A  rule  under  sect.  6  of  Jervis's  Act,  and  a  rule  for  a 
m/inda/mus,  calling  tipon  justices  to  show  cause 
why  they  should  not  proceed  to  hear  and  deter- 
mine the  matter  of  an  application  for  a  summons 
are  concurrent  remedies. 

A  rule  under  the  5ih  section  of  Jervis's  Act  is  not 
confined  to  cases  where  the  justices  need  protection 
in  doing  any  act  relating  to  their  duties. 

A  rule  uiider  this  section  may  be  moved  for  by  an 
applicant  in  person. 

Reg.  V.  Phillimore  (61 L.  T.  Bep.  N.  8. 206)  followed. 

Reg.  v.  Percy  (L.  Bep.  9  Q.  B.  64)  not  followed. 

In  this  case  a  rule  had  been  obtained  under  11  & 
12  Vict.  c.  44,  8.  5,  by  one  Walter  Hasker,  in  per- 
son, calling  upon  R.  J.  Biron,  Esq.,  Q.C.,  one  of 
the  metropolitan  magistrates,  and  G.   F.  Golds- 
borough  and  William  Morrish,  to  show  cause  why 
the  said  magistrate  should  not  proceed  to  hear 
and  determine  the  matter  of  an  application  for 
summonses  against  the  said  Goldsborough  and 
Morrish  for  libel. 
Hasker  appeared  to  support  the  rule  in  person. 
By  11  &  12  Vict.  c.  44,  s.  5,  it  is  enacted  : 
And  whereas  it  would  oondnce  to  the  advancement  of 
(<i)  Reported  by  VT.  P.  EVEKSLrr,  Esq.,  B»rri<tc>at-Litw. 
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jnitiae,  and  render  more  effeotiye  and  oertain  the  per- 
fonnanoe  of  the  duties  of  jnatioea,  and  ^ve  them  pro- 
taotkm  in  the  performance  of  the  same,  if  some  simple 
means,  not  attended  with  mnoh  expense,  were  derised  bj 
which  the  legality  of  any  aot  to  be  done  by  saoh  jostioes 
might  be  ooniidered  and  ad  jndgred  by  a  oonrt  of  compe- 
tent jurisdiction,  and  snch  jostioe  enabled  and  directed 
to  perform  it  without  risk  of  any  action  or  other  pro- 
ceMling  beinf  bronght  or  had  aeainst  him  ;  be  it  there- 
fore eoaoted,  that  in  all  cases  where  a  jnstica  or  jnstiaes 
of  the  peace  shall  fefoae  to  do  an^  a«t  relating  to  the 
dntiea  of  his  or  their  office  as  snch  jnstioe  or  jnelicee,  it 
shkn  be  lawful  for  the  party  reqnirinff  snch  act  to  be 
done  to  apply  to  Her  Kajesty's  Court  of  Queen's  Bench, 
upon  an  affidayit  of  the  f sets,  for  a  rule  calling  upon 
such  justiae  or  justices,  and  also  the  party  to  be  ufeoted 
by  nMh  act,  to  show  cause  why  such  aot  should  not  be 
done ;  and  u  after  dne  serrice  of  such  rule  good  oanse 
shall  not  be  shown  against  it,  the  said  court  may  moke 
the  same  absolute,  with  or  without  or  upon  payment  of 
ooata,  as  to  them  shall  seem  meet,  and  the  said  jnstioe 
or  jnatioea,  upon  being  served  with  such  rule  absolute, 
shall  obey  the  same,  and  shall  do  the  act  required ;  and 
no  action  or  proceeding  whatsoever  shall  be  commenced 
or  prosecuted  against  snch  justice  or  justices  for  havini; 
obeyed  snch  rule  and  done  such  aot  so  thereby  required 
aa  uoreeaid. 

G.  L.  Denman  for  the  magistrate  showed 
cause. — ^This  is  a  rule  which  has  been  obtained 
under  11  &  12  Vict.  c.  44,  a.  5.  The  proper  course, 
where  it  is  soueht  to  compel  a  magistrate  to  do 
such  an  act  as  is  here  required,  would  hare  been 
liy  way  of  'DuiHtiamua,  and  not  by  rule  under 
Jervis  8  Act,  which  only  applies  where  the  magis- 
ti-ate  needs  protection  in  tne  performance  of  his 
(Inties : 

Beg.  T.  Perey,  L.  Eep.  9  Q.  B.  &1. 
.Vo  doubt  this  court  could  exercise  its  discretion 
and  grant  a  rule  for  a  matidamuB,  if  it  seemed 
just.  But  if  so,  it  is  not  the  practice  of  this 
court  to  allow  an  application  for  a  mandamtis  to 
1)0  made  in  person  : 

Ex  parte  Wtuon,  10  B.  &  8.  580. 

Grovb.  J. — ^The  master  has  drawn  our  atten- 
t  ion  to  the  note  of  a  case,  JJcy.  v.  Phillhnore, 
ilecided  on  the  2nd  April  of  this  year  by 
the  Lord  Chief  Justice,  Watkin  Williams  and 
Cave,  J  J.,  (a)  in  which  Reg.  v.  Perey  was  not 
followed.  The  master's  note  of  that  case  is  as 
follows:  "Reg.  v.  PhilUmore  and  others.  Justices, 
i^'c.  Absolute  under  Jer^-is'g  Act  with  costs  against 
filling.  The  court,  on  consideration  of  Reg.  v. 
1'o.rcy,  now  hold  that  the  construction  placed  on 
11  <fe  12  Vict.  c.  44,  8.  5,  is  too  narrow,  and  that 
t  lie  order  under  that  section  and  mandamtu  are 
concurrent  remedies,  and  may  be  g^ranted  either 
•  lue  or  the  other  at  the  discretion  of  the  court." 
We  think,  having  regard  to  the  fact  that  Reg.  v. 
Tercy  was  considered  in  that  case  by  a  court  of 
rhree  judges,  that  we  are  bound  br  the  more 
rocent  recent  decision,  and  the  applicant  should 
lie  heard  in  person  in  support  of  his  rule. 
.\.|>plicant  in  person  heard.  (5) 

•Solicitors  for  the  magistrate,  Hlcldln  and 
WiisMngton. 

(a)Thisoonrt  was  80  constituted,  it  was  stated,  for  the 
purpose  of  reconsidering  the  decision  in  Reg.  ▼.  Percy. 

(b)  The  rule  was  subsequently  discharged  on  the  metita 
with  costs  against  the  applicants. 


Orf.  31  and  Xov.  1. 
(Before  Denmak,  J.) 
Blake  v.  Humxeu..  (a) 
Solieitor — BiU  of  coats — Suhstaniial  part  impro- 
perly described— 6  Sr  7  Vict.  e.  73,  s.  37. 
TT^ere   a  substantial  pari  of  a  bill    of   costs  »V 
improperly  set  oiU    and  described,   and  a  sub- 
stantial part  is  properly  set  out  and  described, 
the  whole  hiU  is  not  bad,  but  the  solicitor  can 
recover  vpon  those  items  that  are  properly  de- 
scribed. 
Where,  therefore,  in  a  bill  of  costs  for  511.  16«.  6d.. 
a  lump    charge  of   38Z.   10«.   was  made  for  a 
nttniler  of  items  Imnped  together,  and  the  rr- 
maining  items,  airuninting  to  132.  6«.  Sd.,  toere 
properly  described,  it  was  held  that  the  solieiior 
cotud  recover  vpon  those  Hems  thai  were  properly 
described. 
The  dida  in  Haij^  v.  Ousey  (29  L.  T.  Bep.  0.  S. 

89;  7  E.  ^  B.  67S)  followed. 
This  was  an  action  by  a  solicitor  to  recover  the 
sum  of  61/.  16».  6d.  for  work  done  and  monqr 
expended  by  him  as  solicitor  on  behalf  of  the 
defendant.  The  defence  was,  that  a  signed  bill  of 
costs  was  not  delivered  a  month  before  action 
brought. 

The  case  was  tried  before  Denman,  J.  without  a 
jury  on  the  Slat  Oct.  when  the  following  facts 
were  proved  :— 

The  defendant  employed  the  plaintiff  as  bis 
solicitor,  and  the  plaintiff  more  than  a  montli 
before  the  commencement  of  this  action  sent  in 
his  bill  of  costs,  the  bill  itself  not  being  signed, 
but  accompanied  by  a  letter  sismed  by  him. 

The  bill  of  costs,  so  far  as  material,  was  as 
foUoivs : 

The  Bevd.  F.  H.  Hummel  to  Edwd.  F.  Blake. 
1881.— Oct.  and  Nov.— Femaing  abstract  of  the  title 
to  Wilcot  Lodge,  ShanUin.  Instruotiona  for  xequiai- 
tiona  on  the  tiiJe  and  drawing  same,  and  fair  oany. 
Perusing  Hr.  Harper's  rapliaa  thereto.  Inatraotioiia  for 
assignment.  Drawing  same,  and  fair  copy  for  pemaal. 
Engrcasing  same,  and  joumey  to  London  to  OTaminB  tli* 
abstract,  and  oompelung  purchase,  including  attend- 
ances,  and  correroondsnca  with  you  and  Mr.  Harper  and 
Messrs.  Dean  and  Taylor,  inclu£ng  travelling  and  hotel 

expenses     381.  lOi. 

1882.— April  1.— Yourself  ata.  Urry.  Attendanoea  on 
yon  in  referenoe  to  this  case  on  which  yon  ware  sum- 
moned for  an  aaaault,  and  oooferting  thereon  and 
receiving  your  inatmctions  to  attend  the  petty  aeasions 
on  the  hearing  of  the  case,  and  attending  aooordingly  on 
your  bebi^,  when  the  magistrates  considered  an  aaaMlt 
had  been  committed,  and  bied  yon  in  the  penalty  ot  2*.  M. 

andooaia        2i.2(. 

The  remaining  items  of  the  bUl  were  properly 
described,  and  a  distinct  charge  placed  against 
each  item,  and  as  to  them  no  objection  was 
raised. 
By  6  &  7  Vict.  c.  73,  s.  37,  enacts : 
From  and  after  the  paaaing  of  this  Aot,  no  attoRMy  or 
aolioitor,  nor  any  executor,  administrator,  or  assignee  of 
any  attorney  or  aolieitor,  shall  oommntoe  or  maintain 
any  aotion  or  suit  for  the  reoorery  of  any  feaa,  chargaa, 
or  diabnrsements  for  any  bnsioeaa  dome  by  aueh  attaniay 
or  aolicHor,  until  the  expitatian  of  one  month  aftsr  siwa 
attorney  or  solicttor,  or  exeentor,  adminiatEKtor,  or 
aasignee  of  anoh  sttomejr  or  solicitor,  sbaU  harve  de- 
livered nnto  the  party  to  be  ohaigad  therewiHi,  or  saBt 
by  the  post  to  or  left  for  him  at  hia  oonntiBC-faMaBO, 
office  (rf  misiness,  dwelling-hooM,  or  laat  kaonrn  ylaiao  of 
abode,  a  bill  of  such  fees,  charges,  and  diaUuiaaiBnta, 
and  which  bill  shall  either  be  aubsoiifaed  with  tha  pnper 
hand  of  snch  attorney  or  solicitor  (or  in  the  ease  <H  a 


I 


(a)  Beported  hy  W.  P.  F.vKRSLBY,  Esq.,  Btrrlster-At-Lsw. 
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ipaztnwihip,  by  any  of  the  partners,  either  with  hia  own 
-name  or  with  the  name  or  styk  of  Kooh  partnenhip),  or 
■of  the  azeoator,  administrator,  or  anignee  of  meh 
MitanMf  or  atdioitor,  or  be  inolosed  is  or  aooompanied 
by  a  letter  aobaaribMl  in  like  manner  raferrinff  to  snoh 

m. 

C.  Dodd  for  the  plaintiff. 
T.  TwreU  for  the  defendant. 
The  arguments  sufficiently  appear    from  the 
judgment. 

Nov.  1. — "Dtmixs,  J. — ^This  is  an  action  upon  a 
solicitor's  bill  of  costs,  and  the  defence  is  that  no 
siGined  bill  has  been  delivered.  The  defendants 
relied  on  the  case  of  WiUdnson  v.  Smart  (33  L.  T. . 
Bep.  N.  S.  573),  'where  there  was  a  solicitor's  bill 
containing  a  number  of  items  with  no  fixed 
charges  opposite  them,  but  at  the  end  there  was 
put  Sown  a  lump  sum  as  the  agreed  amount  of 
costs  for  all  those  items ;  and  it  was  held  that 
that  was  not  a  sufficient  bill  of  "  fees,  charges,  and 
disbursements  "  within  the  meaning  of  sect.  37  of 
6  &7  Yict.  c.  73,  and  that  in  an  action  on  a  bill 
of  costs  the  party  is  entitled  to  demand  a  full  bill 
of  costs,  even  thongh  an  agreed  sum  is  charged. 
Here  the  bill  was  accompanied  by  a  letter  pro- 
perly signed,  and  so  the  only  question  is,  Is  this  a 
proper  bill  of  fees,  charges,  and  disbursements  P 
All  the  items  are  given,  except  two  of  38Z.  10«. 
and  2Z.  2«.  With  the  exception  of  these  two  items, 
the  bill  t^pears  to  me  to  be  a  proper  bill  of  fees, 
charges,  and  disbursements  within  the  meaning  of 
sect.  37  of  6  &  7  Vict.  c.  73.  Objection  is  first 
taken  to  the  item  of  two  guineas  as  being  in 
reality  a  lump  sum  for  a  number  of  services 
rendered.  But  it  appears  to  me  to  be  sufficiently 
specific,  and  it  is  a  charge  that  can  be  fairly  taxed 
by  the  taxing  master.  Then  I  come  to  the  objec- 
tion to  that  long  series  of  items  against  whioh 
281. 10«.  is  charged  as  a  lump  sum  without  giving 
the  component  parts  of  this  lump  charge.  The 
items  in  respect  of  which  this  lump  charge  is 
made  are  numerous,  and  it  is  impossible  to  see 
from  the  bill  what  particular  sum  ought  to  be 
charged  against  each  particular  item.  So  far  as 
regards  this  charge  of  381. 10».  the  case  is  directly 
within  the  authority  of  WUkinson  v.  Smart  (33 
L.  T.  Eep.  N.  S.  573) :  and  I  should  have  no 
hesitation  in  holding  that  as  regards  this  charge 
this  bill  is  not  a  signed  bill  of  fees,  charges,  and 
disbursements  within  the  meaning  of  sect.  37  of 
6  4  7  Vict.  c.  73.  But  then  there  are  other  items 
and  charges  which  are  properly  described  in  the 
bill.  The  question,  therefore,  that  arises  is,  what 
is  the  effect  upon  a  bill  of  costs  of  one  lumped 
item  that  is  insufficienji,  there  being  several  otner 
items  that  are  sufficient  ?  But  for  one  case,  which 
I  shall  advert  to  presently,  I  should  have  thought 
that  the  true  way  of  looking  at  it  would  be  this : 
Is  this  substantially  a  signed  bill  of  fees,  charges, 
and  disbursements  P  This  would  be  a  question  of 
fact  to  tie  decided  according  to  the  circumstances 
of  each  case.  Suppose,  for  instance,  in  a  bill  of 
costs  there  were  two  charges  made,  one  a  lump 
sum  of  50?.  for  certain  work  done,  and  the  other 
5».  for  writing  a  letter,  no  jury  would  hold  that  to 
be  a  good  bill.  On  the  other  hand,  one  can 
suppose  an  extreme  case  in  the  opposite  direction  in 
which  a  jury  would  hold  that  substantially  it  was 
a  good  bill.  I  have  searched,  but  have  not  been 
a'ole  to  find  any  case  that  decides  that  this  is  the 
proper  way  ot  looking  a£  the  question.  The 
question,  therefore,  that  arises  here  is,  supposing 


a  substantial  part  of  the  bill  is  properly  set  out 
and  described,  but  another  substantial  part 
is  improperly  set  out  and  described,  can  the 
solicitor  recover  upon  that  which  is  pro- 
perly set  out  and  described,  or  is  the  wnole 
Dill  bad  because  a  substantial  part  is  badP 
There  is  a  case  of  Haigh  v.  Ouiey  (29  L.  T. 
Bep.  0.  S.  89 ;  7  E.  &  B.  578),  in  which  there  are 
strong  dicta  that  the  former  is  the  proper  way  of 
dealing  with  a  bill  of  costs.  The  judges  there 
decided  that  the  items  objected  to  were  proper ly 
described ;  but  they  went  on  to  say  that,  even  if 
some  of  the  items  had  been  improperly  described, 
the  solicitor  might,  notwithstanding,  recover  for 
the  items  in  his  bUl  sufficiently  described.  This, 
though  not  actually  necessary  for  the  decision,  is 
so  strong  that  I  feel  bound  to  follow  it.  Here, 
then,  there  being  an  item  improperly  described, 
and  a  lump  sum  charged  for  it,  which  the  master 
cannot  possibly  tax,  I  order  that  this  sum 
(382.  lOs.)  be  struck  out  of  the  bill,  and  that  the 
plaintiff  have  judgment  for  the  balance,  namely, 
iJt.  o».  tw.  Judgment  accordingly. 

Solicitor  for  the  plaintiff,  T.  Durant,  for  E.  F. 
Blake,  Newport,  I.  W. 

Solicitor  for  the  defendant,  A.  F.  Church. 


QUEEN'S  BENCH  DIVISION,  IN  BANX- 

BUPTCT. 

May  29  aiid  Jtine  10. 

(Before  Cave,  J.) 

Tie  LowENTHAL ;  Ez  parte  Beestt.  (a) 

Banlcrvptcy  Act  1883,  s.  102  —  JuritdifCtion  — 
Qiiettions  between  third  parties. 

A  hanknipt  having  purchased  certain  sheepskin* 
for  B.,  who  had  paid  to  him  a  part  of  the  price, 
deposiied  the  delivery  warrants  for  the  said 
goods  at  his  bankers  by  way  of  pledge  to  secure 
advances.  On  an  applicaiion  on  the  part  of.  B. 
that  the  warrants  migni  be  delivered  to  him  : 

Held,  that  the  question  was  not  such  a  one  as  is 
referred  to  in  seel.  102  of  the  Banhruptoy  Act. 
1883,  atid  was  not  a  question  arising  in  the 
bankruptcy  within  the  meaning  of  seel.  102, 
and  that  its  decision  was  not  necessary  for  the 
purpose  of  dohig  complete  justice  or  making  a 
complete  distribution  of  the  property  ;  but  where 
the  trustee  has  a  higher  and  better  ttile  than  any- 
one else,  there  the  court  has  and  ought  to  exercise 
a  jurisdiction. 

LowENTHAL,  the  bankrupt,  had  been  instructed 
by  Mr.  Beesty,  the  person  on  whose  behalf 
the  present  application  was  made,  to  purchase 
for  nim  certain  sheepskins  to  the  value  of 
1750i.  Ho  purchased  the  said  skins,  and  received 
of  Mr.  Beesty  a  part  of  the  purchase  money. 
Having  purchased  the  skins  Lowenthal  ware- 
housed tnem  in  his  own  name,  and  deposited 
the  delivery  warrants  with  Messrs.  Glyn,  Mills, 
and  Co.  by  way  of  security  for  an  advance. 
Lowenthal  subsequently  became  bankrupt,  and 
this  was  an  application  under  sect.  102  of  the 
Bankruptcy  Act  1883  for  an  order  that  the 
delivery  warrants  should  be  handed  over  to 
Beesty  by  the  equitable  mortgagees. 

Beddall  in  support  of  the  application. 

(a)  Boiiortoil  by  3.  E.  Vi.scBXT,  Eaq.,  Barrister-at-Law. 
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LinMater  for  Glyn,  Mills,  and  Co. — I  have  a 
preliminary  objection,  ■which  is,  that  your  Lordship 
nas  no  jurisdiction  to  make  the  order  which  is 
asked  for.  Sect.  102  of  the  Bankruptcy  Act  1883 
does  not  extend,  but  rather  limits,  the  ancient 
jurisdiction  of  the  Bankruptcy  Court  as  to  the 
decision  of  questions  between  third  parties.  The 
only  part  of  the  section  which  is  new  is  that 
which  limits  the  powers  of  County  Courts.  There 
is  a  noticeable  tendency  in  the  decisions  under 
the  old  Act,  of  which  there  is  a  long  series,  to 
limit  the  jurisdiction  of  the  court  to  cases  in 
which  the  trustee  claims  by  a  higher  and  better 
title  then  anyone  else.  If  it  were  necessarj-  to 
argue  the  case  upon  the  merits  I  should  have  a 
defence  under  the  Factories  Acts,  but  for  the 

5 resent  I  confine  myself  to  the  question  of  juris" 
iction.  It  must  be  remembered  here  that  the 
tmstee'doea  not  put  in  any  claim  at  all ;  but  the 
jurisdiction  of  the  Bankruptcy  Court  only  extends 
to  cases  in  which  the  trustee  claims  by  a  higher 
and  better  title  than  anyone  else.  I  have  a  right 
to  demand  to  be  heard  before  a  jury : 


mU*  T.  fiftI6«r,  28  L.  T.  Bep.  N.  S.  150;  L.  B«p. 


8<;!li.App.33: 

irto  Ditkins  R«  Pollard,  ?8  L.  T.  Bep.  M.  S. 


_  );  8Cai.DiT.377; 
ExvarU  Bnncn;  JR«  rotw,  40  Ii.  T.  Bep.  N.  S.  402 ; 
UCh.I>iv.  148. 

BeddaM,  contra. — The  old  cases  are  now  of  no 
authority,  for  the  constitution  of  the  Bankruptcy 
('ourt  and  its  jurisdiction  are  now  entirely 
different  from  what  they  used  to  be.  The  oli^ 
Court  of  Bankruptcy  had  a  separate  jurisdiction, 
but  the  bankruptcy  judge  is  now  a  judge  of  the 
Queen's  Bench  Division,  and  sits  as  such.  I  read 
sect.  102  of  the  Bankruptcy  Act  1883  differently, 
and  contend  that  the  opecial  limitation  of  the 
authority  of  the  County  Courts  implies  an  inten- 
tion of  extending  that  of  the  High  Court : 

HalUday  v.  Harm,  L.  Bep.  9  C.  P.  668. 


LinUater  in  reply. 


Cvr.  adv.  vuU. 


June  10.— Cavb,  J, — In  this  case  Mr.  Beddall 
moved  on  the  part  of  Mr.  Beesty  for  an  order  on 
Messrs.  Glyn  and  Co.  to  deliver  up  to  him  the 
warrants  of  some  sheepskins  which  had  been 
deposited  with  them  by  the  bankrupt  by  way  of 
pledge  to  secure  advances.  The  bankrupt  pur- 
chased certain  skins,  including  those  in  question, 
for  Mr.  Beesty  for  the  sum  of  about  1/60/.,  of 
which  Mr.  Beesty  has  paid  1500J.  The  bankriapt 
has  warehoused  some.of  the  skins  in  his  own  name, 
and  subsequently  pledged  the  warrant  with 
Messrs.  Glyn  and  Co.,  who  claim  to  be  entitled 
to  hold  them  under  the  Factors  Acts  until  their 
advances  have  been  repaid.  Mr.  Linklater,  who 
appeared  for  them,  took  a  preliminary  objection 
that  this  court  had  no  jurisdiction  to  make  the 
oi-der,  and  as  the  case  is  one  of  general  importance 
I  took  time  to  consider  my  judgment.  The  Court 
of  Bankruptcy  has  exclusive  jurisdiction  over 
I)ersonal  claims  against  the  bankrupt,  which  are 
provable  in  bankruptcy,  and  also  over  the  assets 
of  the  bankrupt  which  oome  into  the  hand  of  the 
trustee  to  be  administered,  and  the  debtors  and 
the  creditors  as  the  parties  to  the  administration 
in  bankruptcy,  and  the  trustee  as  the  person 
interested  in.  that  administration,  are  snbject  to 
that  jurisdiction.  The  Court  of  Bankruptcy,  by 
sect.   7'2  of  the  Act  of  1863,  was  inrestwl  'with 


jurisdiction  over  third  parties  for  the  purpose  of 
deciding  all  questions  of  priorities  ana  all  other 
questions  whatsoever  which  might  arise  in  anr 
case  of  bankruptcy  coming  within  the  cognisance 
of  the  court,  or  which  the  court  might  deem  it 
expedient  or  necessary  to  decide  for  the  purpow 
of  doing  complete  justice  or  making  a  complet<- 
distribution  of  property  in  any  such  case.    Tlic 
jurisdiction  so  g^ven  was,  it  should  be  noticed, 
concurrent  and  not  exclu.sive,  and  moreover  wan 
discretionary  and  not  to  be  invoked  as  of  right. 
The  cases  which  were  decided  upon  this  section 
established,  first,  that  where  by  the  operation  of 
the  law  of  bankruptcy  the  Court  of  Banlornptcy 
had  jurisdiction  nnder  this  section  it  ought  to 
exercise  that  jurisdiction  {Ex  parte  Brmcn,  till 
ntp.),  unless  (m  the  ease  of  a  County  Court)  a 
large  amount  was  at  stake  (Eas  parte  Armitag', 
17  Ch.  Div.  13;  Ex  parte  Price,  21  Ch.  Div.  SSJ; 
47  L.  T.  Rep.  N.  S.  409) ;  secondly,  that  where  the 
trustee  claimed  only  the  same  right  as  the  iMnk- 
rujit   himself    would    have    had,   the    Court   of 
Bankruptcy,  if  it  had  jurisdiction'  under  sect.  7i, 
ought  not  to  exercise  it   (Ez  parte  Diektn,  «U 
sup. ;   Ex  parte  Brmon,  uhi  tup.) ;   and,   thirdly, 
that  the  Court  of  Bankruptcy  had  no  jnriedlctiou 
to  entertain  personal  claims  IJetween  third  parties, 
or  claims  of  priority  as  bettreen  third  parties, 
although  the  decision  of    such  question  might 
also  decide  which  of  such  third  parties  should 
prove  against  the  bankrupt's  estate.    It  is  with 
the  third  proposition  alone  that  I  am  now  con- 
cerned, ana  I  will  shortly  refer  to  the  authoritie.-: 
by  which  it  is  supported.    In  Ex  parte  Ltjon* 
(L.  Bep.  7  Ch.  App.  494)   the  Court  of  Appeal 
held  that  the  Court  of  Bankruptcy  had  no  juris- 
diction to  set  aside,  on  the  grouud  that  it  luMl  been 
obtained  by  pressure,  a  bill  of   sale  given  by  ;i 
debtor  who  had  effected  %  composition  to  secure  a 
bill  of  costs  of  a  receiver  appointed  under  the 
petition    for  liquidation.    In    that  case   James, 
L.J.  observed :    "  The  world  has  already  been 
startled  at  the  extent  of   the    jurisdiction   as^ 
sumed    by    the    Court    of    Bankruptcy    under 
sect.  72,  and  it  behoves  us  to  be  careful  before 
we  enlarge  it,  and  before  we  allow  any  branch  of 
the  Court  of  Bankruptcy  to  set  aside  solemn  deeds 
on  equitable  grounds,  merely  because  they  had 
their  inception   in   or  were  somehow  connected 
with  bankruptcy  proceedings.    The  case  does  not 
come  within  sect.  72,  the  object  of  which  is  to 
provide  a  summary  remedy  m  matters  relating 
to  the  distribution  of  the  estate,  or    otherwise 
arising  from  or  really  connected  with  bankruptcy 
proceedings.    I  should  be  sorry  to  limit  the  juris- 
diction of  the  court  as  to  anything  which  can  be 
said  to  be  a  matter  incident  to  the  bankruptcy 

Eroceedings.  But  it  does  not  follow,  because  there 
as  been  a  relation  between  two  parties  founded 
on  bankruptcy  proceedings,  that  every  dealing 
between  them  having  any  connection  with  that 
relation  is  drawn  within  the  jurisdiction  of  the 
Court  of  Bankruptcy."  In  B«  Motion  (29  L.  T. 
Rep.  N.  S.  757;  L.  Rep.  9  Ch.  192)  Sdborne. 
L.C.  says :  "  Sect.  72  gives  the  court  a  very  large- 
authority  to  decide  such  (questions  as  it  may  lie 
found  necessary  or  convenient  to  determine  for 
the  proper  purposes  of  the  administration  in 
bankruptcv,  out  it  does  not,  as  we  understand  it. 
at  all  enaf)le  the  Court  of  Bankruptcy  to  draw 
compulsorily  within  the  sphere  of  its  jurisdiction 
jirojx'rty  or  tbe  owners  of  pronprty  not  vested  in 
Digitized  by  VjOOQ IC 
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HoLOATX  V.  Shutt. 


[Ct.  of  App. 


the  assignee  and  not  originally  subject  to  the 
administration  in  bankruptcy."  The  same  lan- 
srnage  ia  used  by  James,  L.J.  in  Ex  parte  PanneU 
^7L.  T.  Rep.  N.  S.  450;  6  Ch.  Div.  336).  In  E» 
faHe  Smith  (2  Ch.  Div.  51)  Hopwood  and  Go. 
alleced  that  Collie,  who  subsequently  became 
bankrupt,  had  bought  goods  of  them  by  the  autho- 
rity of  Smith,  Wood,  and  Co.,  and  sued  Smith, 
Wood,  and  Co.  for  the  price.  They  brought  in 
the  then  trustee  of  Colhe  as  a  third  party,  and 
James  and  Mellish,  L.J  J.  held  that  the  Court  of 
Bankruptcy  had  no  jurisdiction  to  try  the  ques- 
ti3n  between  Hopwood  and  Son  and  Smith,  Wood, 
and  Co.  HaUiAxy  v.  Harris  (L.  Bep.  9  0.  P.  668) 
was  cited  by  Mr.  Beddall,  but  that  case  only 
establishes,  whati*  cannot  I  think  be  denied,  that 
sect.  72  gave  to  the  Court  of  Bankruptcy  jurisdic- 
tion to  determine  as  matter  of  fact  the  expediency 
or  necessity  for  entertaining  and  deciding  an^ 
question  which  affects  the  realisation  and  distn- 
bntion  of  the  property  of  the  bankrupt,  and 
that  an  erroneous  determination  as  to  the 
existence  of  such  expediency  or  necessity 
is  natter  of  appeal  and  not  of  prohibition. 
Since  these  cases  were  decided  the  Act 
of  1869  has  been  repealed,  and  the  Act  of  1888 
sabstitnted.  for  it,  and  sect.  102  of  the  later  Act 
contains  the  same  provisions  as  that  in  sect.  72  of 
the  Act  of  1869,  with  the  following  addition: 
"ProWded  that  the  jurisdiction  hereby  given 
shall  not  be  exercised  bv  the  County  Court  for 
the  purpose  of  adjudicating  upon  any  claim,  not 
aming  out  of  the  bankruptcy,  which  might  here- 
tofore have  been  enforced  by  action  in  tne  High 
(kmi,  unless  all  parties  to  the  proceedings  con- 
sent thereto,  or  the  money,  money  s  worth,  or  right 
in  dispute  does  not,  in  the  opinion  of  the  ju(^^ 
exceed  in  value  two  hundred  pounds."  In  my 
judgment  this  provision  cannot  add  anything  to 
the  jurisdiction  given  by  the  preceding  words, 
but  can  at  most  only  regulate  tne  exercise  of  the 
jurisdiction  where  it  exists,  and  the  cases  which  I 
have  cited,  as  establishing  the  third  proposition, 
are  therefore  unaffected  oy  it.  The  question  in 
this  case  does  not,  in  my  judgment,  arise  in  the 
bankruptcy  within  the  meaning  of  sect.  102,  nor 
18  it  necessary  to  decide  it  for  the  purpose  of 
doing  complete  justice,  or  making  a  complete  dis- 
tribution of  the  property.  The  trustee  does  not 
claim  any  interest  in  the  property  in  dispute,  and 
although  the  decision  of  this  question  between 
Kr.  Beesty  and  Messrs.  Glyn  and  Co.  will  deter- 
mine which  of  them  is  to  prove  in  the  bankruptcy 
in  respect  of  the  value  of  these  skins,  just  as  the 
decision  of  the  question  in  Ex  parte  Smith  (uhi 
tup.)  determined  which  party  was  to  prove  in 
the  bankruptcy  for  the  value  of  the  goods  sold  by 
Hopwood  and  Son,  yet,  in  my  judgment,  that  is 
not  such  a  question  as  is  referred  to  in  sect.  102. 
It  might  with  as  much  reason  be  said  that  if  a 
creditor  made  a  claim  upon  a  surety  for  the 
hanknmt,  and  the  surety  alleged  that  he  had 
been  discharged  by,  for  instance,  time  having 
been  given  to  the  bankrupt,  the  Court  of  Bank- 
ruptcy had  authority  to  decide  that  question, 
because  the  result  would  be  to  determine  whether 
the  creditor  or  the  surety  should  be  the  person  to 
prove  against  the  estate  of  the  bankrupt.  The 
potion  must  be  refused,  but  without  prejudice  to 
any  action  that  Mr.  Beesty  may  be  advised  to 
bring  against  Messrs.  Glyn  and  Co.,  and  under 
the  circumstances  I  think  there  should  be  no 
ToLLL,NJS.,130e. 


order  as  to  costs.    The  official  receiver  wUl  take 
his  costs  out  of  the  estate. 

Jlotion  refused  without  costs. 

Solicitors  for  Mr.  Beesty,  Stevens,  Bawtree,  and 
Stevens. 

Solicitors  for  the  bank,  Murray,  Huichins,  and 
Steirling. 

Solicitor    for    the    official     receiver,    W.    TV. 
Aldridge,  the  Official  Solicitor. 


SttpM  Cflttrt  of  Itifate. 


COURT   OF  APPEAL. 

Wednesday,  June  18. 
(Before  Baggauat,  Cotton,  and  Lindley,  L.JJ.) 

HoUAis  V.  Shutt.  (a) 
Practice — Aeeonnt — Order  sSent  as  to  settled  aceount 
—Audited  accounts  of  buUding  society — Impeach- 
ing for  fraud. 
In  an  action  brought  hy  three  memher  sofa  huHding 
society,   on  behalf  of  all    the   members    except 
the   defendant,    against    the    secretary,  for  an 
account  of  all  moneys  and  property  of  the  society 
come  to  his  hatids  as  such  secretary,  an  order 
was  made  by  consent  for  an  account.    The  order 
was  in  general  terms,  nothing  being  said  as  to 
settled  accounts  being  taken  as  eondiisive.    By 
one  of  the  rules  (rule  7)  of  the  society  "the  boolk 
of  the  society    ....    shaU  be  audited  every 
twelve  calendar  montlis  by  auditors  appointed  5jr 
the  society,  and  signed  by  such  auditors  to  denote 
the  accuracy  in  the  secretary's  book    .... 
After  each  auditing  and  signing,  the  secretary 
.    .    ,    .    shall  not  be  ansioerable  for  any  mis- 
takes, omissions,  or  errors  that  may  be  proved  in 
such  accounts  hereafter." 
Held,  that  the  ordinary  rule,  that  settled  accounts 
are  not  conclusive  uruees  the  judgment  so  directs, 
did  not  apply,  inasmuch  as  the  parties  had  agreed 
by  the  nues  that  audited  and  signed  aeeounta 
should  be  conclusive;  but  that  the  rule  of  the 
society  was  no  protection  to  the  seoretary  in  coae  of 
fraudulent  statements  in,  or  omissioru  from  the 
oMOimt  being  proved. 
This  action  was  commenced  on  the  23rd  Nov. 
1883,    the   plaintiffs,    James    Holgate,   Edmund 
Barlow,  and  Parkinson  Heys,  suing  on  behalf  of 
themselves  and  all  other    the  members  of  the 
No.    2     King's    Arms    Hotel    Benefit    Building 
Scciety,  other    than    the    defendant,    who    was 
Thomas  Shutt,  the  secretary,  and  also  a  member 
of  the  society. 

By  their  writ  of  summons  the  plaintiffs  claimed 
to  have  an  account  taken  of  all  moneys  of  the 
society  come  to  the  hands  of  the  defendant; 
payment  of  the  amount  of  such  moneys ;  and  the 
appointment  of  a  receiver. 

On  the  1 4th  Dec.,  before  any  pleadings  had  been 
delivered,  ths  plaintiffs  moved  before  Bacon,  T.C. 
for  the  appointment  of  a  receiver,  and  hia  Lord- 
ship ordered  the  defendant  to  pay  into  court 
358*.  1».  6d.,  money  in  his  hands  as  trustee  for 
the  society,  and  appointed  a  receiver,  and,  the 
(a)  Itoportea^FlUJlK  EvAKi, Emi-, B»ntoler*t-L»w. 
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defendant  consenting  (tliougli  his  consent  was  not 
mentioned  in  the  order),  ordered  to  be  taken  "an 
account  of  all  moneys  and  property  of  the  said 
society  come  to  the  hands  of  the  defendant,  or  to 
the  hands  of  any  other  person  or  persons  by  his 
order  or  for  his  ise." 

The  order  contained  no  direction  that  Rettled 
accounts  should  not  be  disturbed,  or  that  they 
ought  to  be  opened. 

The  defendant  paid  the  358Z.  Is.  6d.  into  court, 
and  carried  his  account  into  chambers. 

The  plaintiffs  objected  to  certain  items  in  the 
account  brought  in,  but  the  defendant  contended 
that,  as  the  items  were  contained  in  certain 
accounts  which  had  been  audited,  those  items 
could  not  be  inquired  into;  but  the  chief  clerk 
decided  that  these  accounts  might  be  opened,  and 
that,  as  there  was  no  special  direction  in  the 
order,  the  plaintiffs  were  entitled  to  have  a  general 
account  taken. 

Bacon,  V.C,  to  whom  the  matter  was  referred, 
decided  in  chambers  that,  notwithstanding  the 
omission  from  the  order  of  a  special  direction, 
the  audited  accounts  must  stand  on  the  same 
footing  as  settled  accounts,  and  that  the  plaintiffs 
were  bound  by  them. 

Bule  7  of  the  society's  roles  was  as  follows : 

That  the  aeeretary  and  Tice-pTesident  ihall  keep 
separate  acaoonta  of  all  money  paid  hj  the  members  at 
eaoh  monthly  meetmir,  and  that  the  prendent  shall 
receive  the  same  &om  each  member,  and  if  the  Beoretary'a 
and  Tioe-pregident'i  books  agree  with  the  cash  receiTed, 
the  pretident  shall  sign  his  name  in  the  vioe-president's 
book,  to  denote  the  aoonraoy  thereof.  The  secretary 
shall  report  upon  the  state  of  the  aooonnts  to  the  society 
at  all  times  wnen  reqoired ;  on  default  thereof,  he  shall 
pay  a  fine  of  five  shiUtngs.  The  books  of  the  secretary, 
vioe-presideat,  and  treasurer  shall  be  andited  erery 
twelre  calendar  months  by  auditors  appointed  by  the 
■ooiety,  and  signed  by  snoh  anditors  to  denote  the 
aoonnMy  in  the  secretary's  book.  That  each  auditor 
shall  be  remunerated  for  his  trouble,  the  amount  to  be 
determined  by  the  committee  for  the  time  being.  After 
■neh  auditing  and  signina',  the  secretary  and  &easnrer 
shail  not  be  answerable  for  any  mistakes,  omissions,  or 
errors  that  may  be  proved  in  such  aooonnts  hereafter. 

Bacon,  V.C.  not  requiring  the  matter  to  be  re- 
argned  in  court,  the  plaintiffs  appealed  to  the  Court 
of  Appeal,  asking  that  in  taking  the  account  the 
audited  accounts  of  the  society  referred  to  in 
rule  7  might  be  disregarded. 

F.  0.  J.  Millar,  Q.C.  and  FarweU  for  the  appel- 
lants.— ^These  accounts  are  not  settled  accounts, 
and  if  th^  were  the  defendant  could  not  rely  on 
them  in  the  absence  of  a  special  direction  in  the 
order  that  they  were  not  to  be  disturbed.  Such 
a  direction  is  only  inserted  where  a  settled  account 
has  been  insisted  on  and  proved  at  the  hearing : 

Buekaridge  r.  WhdUey,  10  L.  T.  Bep.  N.  S.  222; 

Daniell's  Chancery  Fractioe,  5th  edit.  p.  1186 ; 

Fitzpatrick  r.  Mahonj/,  1  J.  &  L.  84. 

There  was  enough  evidence  below  to  make  a 
case  for  opening  any  settled  account;  one  item 
appeared  to  be  fraudulent.  [Cotton,  L.J. — To 
open  a  settled  account  you  must  show  fraud  in, 
or  a  material  omission  from,  that  account.]  It  is 
sufficient  to  show  fraud  in  any  one  entry  in  the 
accounts.  The  defendant  never  set  this  account 
up  as  a  settled  or  audited  account  before  it  was 
impeached  in  chambers.  The  onus  of  showing 
the  account  to  be  correct  lies  on  the  accounting 
party.    They  also  cited 

Seton  on  Decrees,  4th  edit.  p.  796. 
Marten,  Q.C.  and  Hamilton  Humpkreyt  for  the 


defendant. — ^The  defendant  is  protected  by  rule  7 
of  the  society's  rules.  We  do  not  go  so  tar  as  to 
say  that  he  would  be  protected  in  case  a  fraud 
had  been  committed,  but  the  account  is  bind' 
on  the  plainti:ffs  until  they  make  out  a  sp 
case  of  frand.  If  that  is  done  they  can  surcc 
and  falsify  under  the  order  as  it  stands  at 
present,  and  therefore  there  was  no  necessity  to 
bring  this  appeal. 

BA.66ALU.T,  L.J. — In  form  this  is  an  appeal 
from  the  decision  of  Bacon,  Y.C.  refusing  the 
application  of  the  plaintLSa.  That  appUcation 
was  that,  in  taking  the  accounts  against  the  defen- 
dant, the  audited  accounts  referred  to  in  mle  7  o£ 
the  society's  rules  might  be  disr^;arded.  My 
opinion  is  that,  haying  regard  to  the  order  nutde, 
the  appeal  must  fail.  But  the  question  which 
has  really  been  argued  lies  behind  the  precise 
form  of  the  application.  The  defendant  against 
whom  the  account  was  directed  was  the  secretary 
of  the  society,  and  he  is  in  a  position  of  a  trustee 
against  whom  an  order  for  accounts  has  been 
made  by  consent.  He  now  seeks  to  rely  upon 
mle  7,  which  provides  that  after  the  auditing  and 
signing  of  the  accounts  the  secretary  and  trea- 
surer shall  not  be  answerable  for  mistakes  or 
omissions  which  may  afterwards  be  discoveired. 
But  it  appears  to  me  that  rule  could  afford  no 
protection  if  the  audit  had  been  obtained  by 
fraud,  or  if  the  account  contained  representations 
of  a  fraudulent  character.  Keither  the  secretary 
nor  the  members  can  be  presumed  to  have  been 
unaware  of  this  rule,  and  prima  fade,  in  the 
absence  of  anything  specifically  impugning  them, 
the  accounts,  wiiich  have  been  properly  audited 
under  the  rules,  ought  to  be  accepted  in  chambers 
in  taking  the  account  which  has  been  ordered 
against  the  defendant.  Any  attempt  to  go  behind 
the  account  on  the  ground  of  fraud  would  scarcely 
be  disturbing  settled  accounts,  but  would  be 
acting  in  contravention  of  the  rule  as  to  andited 
accounts.  But  the  defendant  cannot  avail  him- 
self of  the  rule  if  a  proper  case  of  fraud  is  made 
out.  Any  of  the  accounts  may  be  impeached  by 
the  plaintiffs  surcharging  and  falsifying,  if  a 
proper  case  of  fraud  is  made  out.  If  that  is  the 
true  view  of  the  case,  an  investigation  might  be 
made  under  the  order  of  the  Vice-Chancellor  as 
it  stands.  But  it  seems  that  in  chambers  a  view 
was  intimated  that  the  audited  accounts  were 
absolute,  and  could  not  be  opened  even  on  Uie 
g^und  of  fraud,  and  there  appears  to  have  been 
a  general  impression  that  the  account  would  be 
taken  upon  that  footing.  That  must  be  guarded 
against,  and  therefore,  although  we  dismiss  tba 
wpeal,  we  will  preface  the  order  by  a  recital  to 
the  effect  that  on  taking  the  account  it  will  be 
competent  to  the  plaintiffs  to  raise  sufficient 
grounds  why  the  audited  accounts  should  not  be 
taken  as  binding. 

CoTTOw,  L.J. — I  agree  that  this  will  be  the 
proper  course.  The  appeal  comes  before  us  in  an 
improper  way,  for  it  does  not  raise  the  question 
wmch  has  been  argued.  It  is  said  that  the 
accounts  were  not  duly  audited  under  mle  7 ;  but 
we  cannot  enter  into  the  question  whether  the 
accounts  relied  upon  by  the  defendant  are  such  as 
are  required  bj  the  rules  of  the  society,  and  to 
which  protection  is  given  by  mle  7.  "Oie 
summons  asks  that  the  accounts  may  be  dis- 
regarded, even  assuming  they  were  duly  audited. 


Sen.  t,  IflML] 


THE  LAW  TIMES. 


tVoLLI.,  N.S.— 435 


Or.  or  App.] 


Ee  Casihew  ;  B«  Fauxl. 


[Ct.  op  Art. 


We  moBt  assume  that  any  accounts  relied  upon 
will  be  properly  audited  ones.  It  is  not  a  question 
vi  settled  accounts,  but  of  what  effect  is  to  be 
Kiven  to  role  7.  The  summons  is  therefore  wrong 
m  form.  The  defendant  is,  primd  fade,  on  bring- 
ing in  accounts  properly  audited,  entitled  to  the 
protection  of  this  rule.  But  the  rule  can  be  no 
protection  against  fraud,  and  if  it  is  shown  that  any 
item  has  been  entered  fraudulently,  or  any  omis- 
Bion  or  error  has  been  fraudulently  made,  the  rule 
iriU  not  be  a  protection ;  it  will  only  protect  an 
lionest  error.  The  order  will  be :  This  court  being 
of  opinion  that,  though  the  accounts,  if  properly 
audited  and  signed,  are  primd  facie  evidence,  it  is 
competent  to  the  plaintiffs  to  impeach  such 
accounts  upon  the  ground  of  fraud,  if  proved. 
Dismiss  the  appeal. 

LiNDUT,  L.J. — ^That  will  make  the  order  right. 
Wo  must  be  careful,  considering  the  changes  in 
the  rules  as  to  pleading,  not  to  lay  down  an 
improper  rule.  When  there  are  no  pleadings  we 
must  take  care  not  to  allow  accounts  like  these  to 
be  treated  as  waste  paper.  The  plaintiffs  case 
has  been  put  too  high.  If,  however,  a  oase  of 
fraud  can  be  made  out,  an  opportunity  must  be 
given  for  impeaching  the  accounts. 

Appeal  dismissed  vnih  costs. 

Solicitors:  Friiehard,  Englefield,  and  Co.; 
Jdkuson  and  WeatheraUs. 


Wednesday,  July  30. 

(Before  Baggallat,  Cotton,  and  Liksuet,  L.JJ.) 
Be  Cabth£w. 
Be  PAULL.<a) 

Solieflor — Taxaiion  of  costs — Cost*  of  tarnation — 
Solicitors  Act  1843  (6^7  Viet.  e.  73),  m.  37,  38, 
4\—Judicatwre  Ad  1873,  «.  17— iJ.  8.  C.  1883, 
Order  LXr. 

A  soUeitor  teho  has  delivered  to  his  eUetd  a  biU  of 
costs,  offering  at  the  same  time  to  take  less  than 
tkefuMamoimi,  cannot,  when  on  taxation  such 
fuU  amount  is  reduced  by  more  than  one-siseth, 
daim  that  the  amount  so  taxed  off  shall  be  deemed 
to  be  diminished  by  the  amount  lohich  he  has 
himself  offered  to  remit,  and  that  the  taxation  has 
therefore  reduced  his  bill  by  leas  than  one-sixth, 
go  as  to  entitle  him  under  sect.  37  of  the  Solicitors 
Act  1843  to  escape  the  costs  of  taxation. 

A  bill  of  costs  was  delivered  for  "  831.  3«.  id.  — 
say  7SL,"  and  signed  by  the  solicitor.  It  was 
cfierwarde  referred  for  taxation,  and  tasted  a/nd 
setiled  at  661.  3s.4d.  ^ 

Seld  {reversing  the  decision  cf  Chitty,  J.),  that  the 
"  bill  delivered,"  within  the  m&ining  of  the  Soli- 
citors Act  1843,  was  for  831.  3s.  4d.,  and  that,  as 
more  than  one-sixth  of  that  aimownt  had  been  dis- 
allowed, the  solicitor  must  pay  the  costs  of  taxa- 
tion. 

A  solicitor  delivered  to  his  client  a  btU  of  costs  for 
3601.,  offering  to  tahe  3201.  The  dtent  having 
insisted  on  taxaiion,  the  3601.  biU,  with  the  offer, 
was  carried  in,  and  reduced  by  the  taxing  master 
to  280L     The  taxing  master  made  a  spenal  eerti- 


'dd,  that,  cu  there  were  special  eireumstanoes,  the 
court  had  a  discretion  as  to  the  costs  of  the  taxa- 
tion under  theproviso  in  sect.  37  of  the  Solicitors 
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Act  1843,  and  that  as  4/01.  had  been  taxed  off  over 
<&e  turn  daimed,  A«  solicitor  must  pay  the  costs 
of  the  reference. 

The  decision  of  Pearson,  J.  (50  L.  T.  Bep.  N.  8. 
685)  affvrmsa. 

Semble,  that  the  one-sixth  rule  in  sect.  37  of  the 
Solicitors  Act  1843  is  not  abrogated  by  sect,  17  of 
the  Judicature  Act  1873  and  B.  8.  C.  1883,  Order 

Lxr. 

The  cases  of  Be  Carthew  and  Be  PauU  were  heard 
on  the  same  day  in  the  Court  of  Appeal.  At  the 
conclusion  of  the  argument  in  the  former  case, 
their  Lordships  decided  that  before  delivering 
jnd^ent  they  would  hear  the  argument  iujBe 
Pawl.  The  judgments  in  the  two  cases  were 
afterwards  delivered  at  the  same  time. 

In  Be  Carthew  a  summons  was  taken  out 
the  residuary  legatee  under  the  will  of  Mr.  J. 
Ogilvie  to  review  the  taxation  of  a  bill  of  costs 
delivered  by  Mr.  G.  H.  Carthew.  The  executors 
of  Mr.  Ogilvie  had  instructed  Mr.  Carthew  to 
take  the  necessary  steps  to  wind-up  the  estate. 

Mr.  Carthew's  bill  of  costs,  which  consisted 
of  many  items,  as  delivered  to  the  executors, 
amounted  to  881.  3*.  4d.,  but  underneath  these 
figures  was  writton  "  say  78i."  No  letter  accom- 
panied the  bill,  but  in  a  cash  account  delivered 
by  Mr.  Carthew  to  the  executors,  he  credited 
himself  with  the  sum  of  7Sl.  for  costs  "aa  to 
ezeoutorship,"  &c  The  782.  was  paid  by  the 
executors. 

On  the  taxation  the  taxing  master  certified 
that  the  bill  of  feee  "  amounting  to  781.,  I  have 
taxedand  settled  the  same  atthesum  of  661. 13*.  4d., 
and  the  said  bill  as  taxed  not  being  less  by  a 
sixth  part  than  the  said  bill  as  delivered,  I  have 
taxed  the  said  G.  H.  Carthew  his  costs  of  tlus 
reference  at,"  &c. 

The  summons  to  review  the  taxation  was 
adjourned  into  court,  and  heard  before  Chitty,  J. 
on  the  28th  May. 

Badcoek  in  support  of  the  summons. — ^The  bill 
as  delivered  was  for  831.  3s.  4d.  The  sum  tta»d 
off,  16Z.  10s.,  was  more  than  one-sixth  of  that 
amount,  and  tlierefore  by  sect.  37  of  the  Solici- 
tors Act  1843  the  costs  of  taxation  must  be  borne 
by  the  solicitor  who  delivered  the  bill. 

£o7ner,  Q.C.and  V.  B.  Smith  for  Mr.  Carthew. 

Chittt,  J. — I  think  the  taxing  master  is  right. 
Suppose  the  case  of  a  bill  of  costs  delivered  by  a 
solicitor  for  1001.,  showing  the  items  in  detail,  and 
that  in  the  cash  account  which  accompanies  the 
bill,  and  at  the  foot  of  the  bill,  the  sohcitor  says 
that  instead  of  lOOZ.  he  will  take  801.  If  the 
parties  go  to  taxation  and  the  taxing  master  takes 
202.  off  the  1001.,  the  result  is  that,  as  the  client 
has  still  to  pay  802.,  he  gets  no  benefit  at  all  from 
the  taxation ;  and  although  202.  is  more  than  one- 
sixth  of  1002.  it  appears  to  me  that  the  costs  in 
such  a  case  fall  upon  the  party  who  obtains  the 
taxation.  I  see  no  difference  between  that  case 
and  this.  In  this  case  the  taxing  master  says 
that  the  bill  delivered  amounts  to  782.,  that  he 
has  taxed  it  at  662.  13«.  4c2.,  and  that  the  bill  as 
taxed  not  being  less  by  a  sixth  part  than  the  bill 
as  delivered  he  has  taxed  the  solicitor's  costs  of 
the  reference.  I  think  what  he  has  done  is  quite 
right,  and  therefore  I  dismiss  the  summons  with 
costs. 

In  Be  PauU,  H.  Fatdl,  a^jolicitor,  delivered 
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to  a  certain  client  a  bill  of  costs  in  respect  of  fees 
and  disbursements  amounting  to  3612.  198.  2d., 
stating  at  the  foot  that  he  claimed  only  320Z.  16».  6d. 

The  client,  however,  at  first  remsed  to  pay 
the  amount  claimed,  but  subsequently  paid  the 
amount.  Afterwards,  on  the  1st  June  1883,  he 
applied  for  and  obtained  an  order  for  taxation. 

The  same  bills  were  sent  in  for  taxation,  with 
the  same  offer  repeated  to  accept  41 Z.  2t.  8d.  less 
than  the  full  amount. 

On  thn  13th  March  1884  the  taxing  master 
made  his  certificate,  whereby  he  taxed  the  bill  at 
280Z.  1&».  6d.,  and  gave  the  solicitor  his  costs  of 
taxation  (272.  6«.  8<2.),  on  the  ground  that  the  bills 
as  taxed  were  not  less  by  one-sixth  than  the 
amount  claimed ;  and  he  disallowed  objections 
to  this  decision,  his  reason  for  so  doing  being 
specially  stated  in  the  certificate  as  follows : 

The  aolioitoT  stated  ui  aoooont  with  hie  olienti,  and  in 
it  gave  credit  for  a  ram  (MF  3301. 16«.  6<t.,  his  ooats  for 
work  done  for  them,  bnt  he  delivered  no  detailed  bill  of 
ooeta  with  the  aooonnt.  In  pnrenaaoe  of  the  order  the 
•oUoitor  delivered  billa  of  costs  amonntiiiff  to  361 1. 198.  Sd. , 
bat  be  olaimed  as  before  3201.  16>.  6d.  only.  I  am  of 
opinion  that  I  ought  not  to  disregard  the  fMt  that  the 
■olieitor's  olaira  has  never  been  3611. 19(.  2d.,  the  unoont 
of  the  hiU  delivered,  bnt  8201.  16<.  6d.  orlj,  and  that,  in 
oonsidering  the  disallowonoea,  he  was  enhiied  to  have  it 
oonsidered  that  411.  2».  Sd.  had  been  volnntaril;  aban- 
doned, and  should  be  dedacted  from  the  disallowanoee, 
so  redaoing  them  to  401.  Is.,  which  is  not  one-sizth  of  the 
amoont  olaimed  by  him,  and  I  decided  that,  on  that 
footing,  the  solicitor  is  entitled  to  the  costs  of  the  taxa- 
tion, not  inolnding,  however,  any  oosts  relating  to  the 
Older  for  delivery  of  the  bill. 

The  client  took  out  a  summons  to  vary  the 
certificate  as  regards  the  costs  of  taxation,  and 
the  summons  having  been  adjourned  into  court 
before  Pearson,  J.,  his  Lordship,  on  the  23rd  May, 
held  that,  as  the  2802.  15«.  6d.  must  be  deducted 
from  3612. 19«.  2c2.,  the  difference  (812.  3».  Sd.)  was 
more  than  one-sixth  of  3612. 19«.  2d.,  and  that  the 
costs  of  the  reference  must  therefore  be  paid  by 
the  solicitor :  (50  L.  T.  Rep.  N.  S.  585.) 

The  residuary  legatee  m  Be  Carthew  and  the 
solicitor  in  Be  PauU  respectively  appealed. 

Kekeunch,  Q.C.  and  Badeoek  for  the  appellant 
in  Be  Garthew. — ^By  sect.  37  of  the  Solicitors  Act 
1848  the  solicitor  is  to  deliver  a  "bill  of  fees, 
charges,  and  disbursements,"  which  is  to  be 
"  subscribed,"  and  if  the  bill  when  taxed  is  less 
by  a  sixth  part  than  "the  bill  delivered,"  the 
solicitor  shall  pay  the  cents  of  the  reference.  If 
such  bill  when  taxed  is  not  less  by  a  sixth  part 
than  "the  bill  delivered,"  the  party  chargeable 
with  such  bill  shall  pay  such  costs.  The  whole 
bill,  which  gives  the  items  and  amounts  to 
832.  3«.  4(i.,  is  the  bill  which  was  delivered  and 
taxed,  and  162. 10«.,  the  amount  taxed  off,  is  more 
than_  one-sixth  of  this  amount ;  therefore  the 
solicitor  must  pay  the  costs-  of  the  reference. 
The  taxing  master  could  not  tax  the  782.,  for  it 
contains  no  items,  and  therefore  is  not  a  bill  of 
costs  at  all : 

Wilkinson  v.  Smart,  33  L.  T.  Bep.  N.  S.  573. 
In  the  similar  case  of  Be  Paull  (50  L.  T.  Rep. 
N.  S.  685)  Pearson,  J.  directed  that  the  solicitor 
must  bear  the  costs  of  the  reference. 

Bomer,  Q.O.  and  V.  B.  Smith  for  Mr.  Carthew. — 
The  signature  of  the  solicitor  was  subscribed  to 
the  782.  All  he  claimed  was  that  sum.  [Ba.6- 
GALLAY,  L.J. — Suppose  the  bill  had  been  taxed  at 
801.,  could  the  solicitor  have  been  compelled  to 


take  782.  P]  Yes.  [Cottok,  L.J.— Does  it  not 
mean  that  782.  will  be  taken  if  paid  at  onneP] 
No ;  all  that  was  ever  claimed  was  782.,  and  that 
sum  was  actually  paid  before  the  order  for 
taxation  was  obtained. 

KeJceviich  replied. 

E.  W.  Bymte  for  the  appellant  in  Be  PatdL— 
The  meaning  of  the  statute  is,  that  on  taxation 
what  is  to  be  dealt  with  is  the  charge  actually 
made,  and  Mr.  Paull  has  clearly  omjr  charged 
3202. 16«.  6d.,  the  smaller  sum.  ^e  principle  is, 
that  if  he  has  made  an  overcharge  to  the  extent 
of  one-sixth  of  the  total  amount  claimed,  he  is 
to  pay  the  costs  of  the  reference.  The  amount 
taxed  off  the  .*^202. 16«.  6<2.  is  only  402.  It.,  which 
is  not  one-sixth,  and  therefore  the  solicitor  is  not 
liable  to  the  costs  of  the  reference  even  under  the 
statute.  But  that  rule  is  now  abolished.  The 
combined  effect  of  sect.  17  of  the  Judicature  Act 
1873  and  the  order  under  it  (R.  8.  C.  1875,  Order 
LV. ;  R.  8.  C.  1883,  Order  LXV.)  is,  wita  certain 
exceptions — of  which  this  is  not  one — to  repeal 
all  previous  enactments  directing  costs  to  follow 
certain  rules,  and  to  place  costs  in  the  discretion 
of  the  courts : 

B»  Xereen^  Company,  10  Ch.  Div.  481. 
[Cotton,  L.J. — ^That  decision  is  not  binding  on 
this  conrt,  and  I  must  not  be  taken  as  assenting 
to  it.]  It  is  founded  on  the  decision  of  the  House 
of  Lords  in  Garnet  v.  Bradley  (39  L.  T.  Rep.  N.  S. 
261;  3  App.  Cas.  944).  [CoTTOif,  L.J.  referred 
to  Be  Knvght'i  Trusts,  60  L.  T.  Bep.  N.  S.  550 ; 
26  Ch.  Div.  82.]  The  taxing  master  having  made 
a  special  certificate  the  costs  are  within  the 
discretion  of  the  court  nnder  sect.  37  of  the 
Solicitors  Act.    He  also  cited 

i)M;&«v.  raie(,44L.T.Bep.N.S.6O0;  18  Ch.  Div. 
76. 

v.  B.  Smith,  for  the  respondents,  was  not 
called  upon. 

Baggallat,  L.J. — ^These  appeals  both  have 
reference  to  the  taxation  of  costs.  In  Be  Carihao 
the  order  for  taxation  was  obtained  at  the  instance 
of  a  third  party,  and  therefore  is  under  sect.  38 
of  the  Solicitors  Act  1843.  We  are  driven  back, 
however,  to  sect.  37  to  ascertain  what  rules  apply. 
[His  Lordship  read  the  material  portion  of  the 
section,  and  continued  :]  In  this  case  the  amount 
of  the  bill  delivered  was  832.  3<.  4<2.  Under  that 
was  written,  "  say  782."  Following  that  was  the 
signature  of  the  solicitor.  There  was  no  letter 
accompanying  tho  bill,  and  we  can  only  infer  what 
the  intention  of  the  solicitor  was  from  the  bill 
itself.  It  is  not  necessary  that  we  should  have  a 
very  decided  opinion  as  to  what  it  was,  but  it 
appears  to  me  that  what  was  meant  was  this, 
"The  amount  of  the  bill  is  832.  3«.  4d.,  but  I  am 
willing  to  take  782.  If  you  do  not  accept  this 
offer  i  am  at  libertv  to  claim  the  larger  amount." 
But  the  actually  delivered  bill  is  for  832.  3«.  Id, 
This  bill  was  taxed  at  662.  13«.  id.,  there  being  a 
deduction  therefore  of  162. 10s.  If  the  amoimt  of 
the  bill  delivered  is  to  be  taken  as  782.,  there  is 
only  a  deduction  of  112. 10«.  The  amount  deducted 
is  therefore  more  than  one-sixth  if  the  larger 
sum  is  the  amount  of  the  bill,  bat  less  than  one- 
sixth  if  the  bill  only  amounted  to  782.  Therefore 
whether  one-sixth  has  been  taxed  off  depends  on 
whether  the  amount  of  the  bill  was  832.  Ss.  4d.  or 
782.    The  words  of  the  statute  are  imperative. 
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and  the  statute  says  that  if  the  bill  when  taxed 
be  less  hyr  a  sixth  part  than  the  "  bill  delivered," 
the  Bolicitor  shall  pay  the  costs.    The  statute 
certainly  provides    that  the  officer  shall  in  all 
eases   "  be   at    liberty  to    certify    specially  any 
circnmstances  relating  to  snch  oill  or  taxation, 
and  the  conrt  or  jndge  shall  be  at  liberty  to  make 
therenpon.  any  snch  order  as  snch  conrt  or  jndge 
may  think  right  respecting  the  payment  of  the 
costs  of  snch  taxation."    But  except  where  there' 
is  a  special    certificate,    the    one-sixth    rule    is 
imperative.     Chitty,  J.  has  held  that  the  amount 
of  the  bill  was  the  smaller  sum.    I  am  of  opinion 
that  831.  8a.  M.  is  the  amonnt  of  the  bill  delivered, 
and  that  as  more  than  one-sixth  of  that  sum  is  to 
be  dedacted,  the  appeal  must  be  allowed.    In  Be 
FauU  the  circnmstances    are    rather    different. 
The  order  for  taxation  in  this  case  was  not  made 
under  sect.  88,  but,  the  bill  having  been  paid, 
under  sect.  41.    The  total  of  the  bill  delivered 
was  361  {.  19s.  id.,  bat  the  solicitor  stated  at  the 
foot  that  he  only  claimed  3202.  16«.  2d.    If  the 
bill  is  taken  as  for  the  larger  amonnt,  the  amount 
taxed  off,  81  {.  Ss.  8d.,  is  more  than  one-sixth ;  and 
even  if  the  case  stood  there,  I  should  hold,  as 
in  Be  Carthew,  that  the  taxation  was  of  a  bill 
delivered  as  for  the  larger  amount.    But  in  this 
ease  the  proviso  in  sect.  37  is  to  be  considered, 
and  I  agree  with  Mr.  Byrne  that  the  special  cir- 
cumstances stated  in  the  certificate  of  the  taxing 
master  bring  the  case  within  the  proviso,  and 
give  the  court  power  to  exercise  a  discretion  as  to 
the  costs.     But,  in  my  opinion,  there  is  nothing  in 
the  circumstances  to  induce  the  court  to  depart 
from  the  ordinary  rule  in  these  cases.    Jt  would 
be  a  very  serious  thing  if  a  solicitor  could  deliver 
a  bill  amounting  to  a  certain  sum,  but  offering  to 
take  a  less  amount  which  would  be  more  than  the 
amonnt  allowed  on  taxation.    The  effect  would  be 
that,  when  the  larger  amount  was  more  than  one- 
sixth  too  much  if  he  fixed  the  amount  that  he 
would  take  at  such  a  figure  as  would  not  make 
that  snm  too  much  by  one-sixth,  the  client  would 
have  to  pay  the  costs  of  the  reference.    I  see  no 
reason  to  differ  from  Pearson,  J. 

Cotton,  L.J. — I  will  not  repeat  the  facts  in  Be 
Cartheto.    What  is  the  meaning   of  the  Act  of 
Parliament  when  it  speaks  of  a  "  bill  delivered?" 
The  bill  delivered  stated  certain  items,  and  was 
for  831.  3«.  4d.    Although  the  solicitor  wrote  at 
the  ftwt  of  it,  "  say  781.    no  bill  was  delivered  for 
that  sum,  and  I  quite  agree  with  what  Baggallay, 
L.J.  has  said  as  to  that.    The  amoimt  taken  off 
on  taxation  was    more    than    one-sixth    of    the 
83Z.  3<.  4d.,  and  as  no  special  circumstances  are 
stated  in  the  certificate,  it  follows,  from  the  words 
of  the  statute,  that  the  solicitor  must  pay  the 
costs  of  the  reference.    In   Be    PavU  1  think 
Pearson,  J.  was  right  in  ordering  the  solicitor  to 
pay  the  costs.    Assuming  that  special    circum- 
stances are  certified  in  this  case,  the  order  for 
taxation  imposed  no  terms.    The  sum  of  401.  has 
been  deducted  even  from  the  lower  amount,  and 
although  it  is  not  one-sixth  of  that  amount,  it  is 
snch  a  large  sum  that  I  think  it  would  be  wrong 
to  throw  tne  coats  of  taxation  on  the  successfm 
client.    So  that,  even  if  we  have  a  discretion,  we 
ought  to  exercise  it  in  the  ordinary  way.    This 
inakes  it  unnecessary  to  consider  whether,  under 
the  ^neral  discretion  as  to  costs  given  under  the 
Judicature  Act,  we  can  disregard  the  provisions 
of  the  Solicitors  Act. 


LissusT,  L.J. — I  agree  in  both  cases.  In  Be 
Carfhew  it  is  clear  on  the  Act  of  Parliament  that 
the  bill  delivered  was  for  831.  3«.  42.,  and  that  the 
solicitor  meant  by  the  foot-note  that  he  would 
take  782.  to  save  trouble.  Be  FauU  stands  on  a 
somewhat  different  footing.  The  taxing  master 
treated  the  bill  as  being  for  the  larger  sum,  but 
stated  in  his  certificate  special  reasons,  in  his 
opinion,  why  the  solicitor  ought  not  to  pay  the 
costs  of  the  reference.  The  case  can  therefore  be 
considered  as  one  of  special  circumstances,  giving 
a  discretion  as  to  costs.  Pearson,  J.  has  exercised 
that  discretion,  and  I  see  no  reason  why  we  should 
differ  from  him.  The  amount  taken  off,  if  only 
401.,  is  still  a  considerable  sum. 

Aweal  in  Be  Cartliew   allowed;    appeal   in, 
Me  PatUl  dienUeted. 

Solicitors  for  the  appellant  in  JBe  Carthew, 
Gregory,  Botaeliffee,  and  Co. 

Solicitor  for  the  respondent  in  Be  Caiihew, 
a.  H.  CaHheu). 

Solicitors  for  the  appellant  in  Be  PavXl, 
Whitakera  and  Woolbort. 

Solicitors  for  the  respondents  in  Be  PauU, 
Peaeodc  and  Goddard. 


Aug,  4,  5,  and  8. 

(Before  Baogaxiay,  Cotton,  and  Lisdley,  L.JJ.) 
Exjaarte  Deveks;  Be  Suse.  (a) 

Bahkruptey — BiE  of  exchanqe—Comujnmenta^ 
Specific  approprtatwti. 

On  the  16th  March  1883  8.  and  8.,  who  were 
•mercluintt  and  baiikers  in  London,  granted  to 
Q.,  a  mercharU  at  Shanghai  (at  the  requegtofM., 
a  London  merchant  acting  aa  hit  agetU),  a  letter 
of  credit  OMthoriaing  Q.  "  to  draw  on  ut,  at  four 
TKonthe'  sight,  for  any  tiima  not  exceeding  20,0002. 
such  draft  or  drafts  to  he  accompanied  by  biUaof 
lading  and  invoices  of  tea,  purchased  according 
to  order  of  M.,  and  shipped  by  steamers  to 
London,  and  marine  policies  relating  thereto,  and 
tliose  docwments  to  be  surrendered  to  us  against 
owr  acceptances."  The  document  co^itimted: 
"  And  we  liereby  agree  with  yoti,  and  also  as  a 
separate  engagement  with  the  botid  fide  holders 
respectivdy  of  the  biUs  drawn  in  eomplianee  with 
the  terms  of  this  credit,  that  the  same  shaU  he 
duly  accepted  on  presentation,  and  paid  at  moiNt- 
rity,  if  drawn  and  negotiated  on  or  before  the 
i\st  Dee.  1883."  It  was  also  agreed  tluit  8. 
and  S.  shovld  receive  commission  at  1  per  cent. 
OK  aU  drafts  drawn  under  this  credit,  attd  that 
M.  should  meet  all  their  acceptances  before  their 
due  dates,  "  the  Mual  rate  of  2\  per  cent,  being 
allowed  on  ail  prepayments." 

Q.,  in  May  and  June  1883,  drew,  under  the  letter 
of  credit,  hills  on  S.  and  8.  for  18,0002.  a^aitist 
tea  consigned  by  him  to  M.,  each  bill  mentioning 
the  date  of  the  letter  of  credit,  and  purporting 
to  be  draicn  under  it  against  a  particular  eon- 
signment  of  tea,  "  as  ^er  shipping  doemnents 
IwrewUh."  The  shipping  documents  toere  at- 
tached to  the  hills,  andQ.  adoised  S.andS.by  post 
of  the  drawing  of  each  bill,  mentioning  the  tea 
against  which  it  was  drawn,  and  the  name  of  the 
sfiip  by  which  it  was  setit.  The  bills  aU  matured 
between  tlie  28th  Oct.  and  the  2Uh  Nov.  Q.  dis- 
counted each  bill  with  a  bank  in  China,  andthe 

'       (a)  Beported  by  Fr.vsk  Eva.ns,  Esq.,  B»rrl8ter-»t-I*w. 
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ha/nh  forwarded  fhe  MU  and  ihtp^ng  doeumentg 
to  their  LoTidmi  agents,  who  obtained  fhe  aecep- 
ianeet  of  8.  and  a.,  fhe  ehipping  dociiment$  being 
then  delivered  to  8.  and  8.  As  fhe  tea  arrived 
in  London  it  was  warehotised  in  the  name  of  8. 
and  8.,  who  from  time  to  time  gave  ivarrant  or 
delivery  orders  for  pareeU  to  M.,  who  gave  them 
ehemies  for  the  value  of  the  parcels.  The  amovnt 
of  the  eheiptes  was  carried  to  the  credit  of  M.  in  a 
apeeidl  account  in  the  books  of  8.  and  8.,  and 
if.  was  also  credited  with  2J  per  cent,  for  pre- 
payment, and  was  debited  with  the  amotmts  of 
the  hills  and  with  freight  and  other  charges. 
The  cheq^ues  were  paid  into  the  current  banking 
account  of  8.  and  8-,  o-nd  the  proceeds  were  ap- 
plied in  the  ordinan/  course  of  their  business.  In 
October,  before  the  bills  had  maiured,  8.  and  S. 
stopped  wiyment,  and  on  the  9th  Oct.  filed  a 
petition  for  liquidation.  Some  consignments  of 
tea  remained  in  ^eie  at  the  time  of  the  stop- 
page. 

Held,  that  Q.  was  entitled  to  Iwoe  the  tea  in  specie 
applied  inpayment  of  the  hills  on  the  ground  that 
itnad  been  specifically  appi'opriated  to  meet 
them,  but  that  the  bank  which  had  discounted  tlve 
bm*  was  not  entitled  to  have  the  proceeds  of  sale 
of  the  teas  previously  sold  so  applied. 

Frith  v.  Fortes  (7  L.  T.  Rep.  N.  8.  261;  4  De 
G.  F.  $:  J.  409)  distinguished. 

W.  V.  SENTAifCE  Was  a  merchant  carrying  on 
business  at  Shanghai,  in  China;  J.  S.  Mussett 
tras  a  merchant  carrying  on  business  in  London ; 
Messrs.  W.  E.  Sibeth,  C.  J.  Sibeth,  Albert  Sibeth, 
and  C.  F.  T.  Sibeth  were  merchants  and  bankers 
carrying  on  business  in  London  under  the  firm  of 
Suse  and  Sibeth. 

In  and  prior  to  1883  Seutance  was  in  the  habit 
of  making  consignments  of  tea  to  Mussett. 

On  the  16th  March  1883  Mussett  applied  to 
Suse  and  Sibeth  to  grant  a  credit  of  20,0001.  to 
Sentance,  which  they  agreed  to  do  on  the  terms 
embodied  in  a  letter  which  was  written  subse- 
quently the  same  day  by  Mussett  to  them.  The 
material  part  of  the  letter  was  as  follows  : 

In  aooordaiice  with  my  verbal  arrangement  of  tUs 
mominel  will  thank  yon  to  send  Tonr  oonfirmed  credit 
to  Mr.  W.  V.  Sentance  of  Shanghai  for  the  20,0001.,  to  be 
tued  by  him  against  shipments  of  tea  to  this  port. 
Marine  insnianoe  to  be  effeoted  in  China,  and,  in  adution 
to  the  tisnal  doonments  aooompanying  the  drafts,  there 
will  be  the  marine  poUoieB  of  fint-rate  China  oompsnies 
settling  daims  in  London.  Mr.  W.  V.  Sentanoe  takes 
one-haU  share  in  this  insnianoe.  With  regard  to  the 
other  half  share  it  is  understood  yon  aze  to  have  the 
option  till  end  of  this  month  of  deciding  whether  you 
inll  partioipate  in  the  venture,  and  to  what  extent. 
Shonld  you  not  participate,  then  the  customary  banking 
oommission  of  1  per  cent,  is  to  be  paid  yon  on  all  drafts 
drawn  under  this  credit.  It  is  further  arranged  that  I 
meet  all  yonr  acceptances  on  or  before  their  dne  dates, 
the  nsnal  rate  of  2i  per  cent,  being  allowed  on  all  pre- 
payments. 

On  the  same  day  Suse  and  Sibeth  addressed  the 
following  letter  of  credit  to  Sentance  : 

At  the  reqneat  of  Mr.  J.  S.  Mussett,  of  this  cityj  we 
lieteby  authorise  yon  to  draw  on  ns  at  four  months'  sight 
for  any  sums  not  exoeeding  20,0001.,  such  draft  or  drafts 
to  be  accompanied  by  bills  of  lading  and  invoices  of  tea, 
purchased,  according  to  order,  of  Mr.  Mussett,  and 
shipped  by  steamers  to  London,  and  marine  inaumnce 
pedicles  relating  thereto  of  first-rate  China  companies 
settling  claims  in  London,  and  these  documents  to  be 
surrendered  to  us  against  our  aoceptanoee.  And  we 
hereby  agree  with  yon,  and  also  as  a  separate  engage- 
ment with  the  lonS.  Hae  holders  rospeotively  of  the  bills 


dmwn  in  ooraplianoe  with  the  twm  c(  this  «iisdit,  ttattk» 
same  shall  be  duly  aocepted  oa  pisscutation  and  paid  at 
Biatarity  if  drawn  and  negotiated  on  or  before  um  Slat 
Deo.  less. 

On  the  17th  March  1883  Suae  and  Sibeth 
wrote  to  Mufisett  as  follows : 

In  reply  to  yonr  favour  of  the  16ih  inat.  we  bag  to  ■» 
that  we  have  oonfirmed  for  yonr  aeoonnt  of  Mr.  W.  V. 
Sentence,  of  Shanghai,  the  credit  of  20^0001.,  together 
with  the  conditions  attaching  thereto.  To  fnrQier  ooD- 
tents  of  your  letter  we  diall  reour  between  tUs  and  tta 
end  of  the  month. 

On  the  31st  March  1883  Suae  and  Sibeth  again 
wrote  to  Mussett  telling  him  that  after  matoi* 
consideration  they  had  "  decided  upon  adheriag 
to  our  intention  erplained  to  you  verbally  som* 
time  ago,  of  financing  yonr  tea  importa  withoot 
participation  in  the  venture,  but  simply  b> 
twnkers,  for  the  castomary  banking  oommiBsioii 
mentioned  by  yon  and  subject  to  the  nsml 
conditions." 

Under  the  letter  of  credit  <»f  the  16th  Mardi, 
Sentance,  during  the  year  1883,  made  vanom 
consignments  of  tea  from  China  to  Mussett,  ib 
London,  and  in  respect  of  each  particular  con* 
signment  he  drew  a  Dill  of  exchange  on  Suae  and 
Sibeth.  One  of  the  bills  so  drawn  was  as 
follows : 

No.  US.  Exchange  (or  1197t.  S*.  M.  — bakmr. 
21at  May  1888.— Four  months  after  sight  of  this  aeooM 
of  exchange  (first  of  the  same  tenonr  and  dale  unpaid) 
pay  to  the  order  irf  myself  the  snm  of  11971.  6i.  Id., 
drawn  under  your  documentan  letter  of  credit  No.  101^ 
dated  16/3,  lw3,  value  received,  which  plaoe  to  aoooimt  of 
2  \  354  \  chests  tea  per  Stirling  Caslle,  as  per  shipping 
docamenta  herewith.  To  Messrs.  Suae  and  Sibett 
(Signed)  W.  V.  SsKXAirca. 

The  other  bills  were  in  the  same  form,  iKuMis 
mutandis.  The  bills  drawn  under  the  credit 
amounted  in  the  whole  to  the  sum  of  18,6701. 14«. 
They  were  drawn  between  the  17th  May  and  the 
6th  June  1883,  and  they  matured  between  the 
28th  Oct.  and  the  24th  Nov.  1883.  Sentance 
advised  Suse  and  Sibeth  by  letter  of  the  drawing 
of  each  bill.  One  of  the  letters  of  advice  was  as 
follows : 

I  beg  to  advise  having  valued  upon  your  good  selves 
under  yonr  letter  of  credit  No.  1014,  dated  the  I6tii 
March,  1883,  by  my  draft  at  four  months'  sight,  favoar 
myself,  which  I  have  nwotiated  as  ondemoted  blank, 
indorsed  to  the  H«ig  Kong  and  Shanghai  Bank,  who 
hold  all  shipping  documents,  being  for  oost  of  the  fol- 
lowing shipment  tea  one  ohop  of  tea  per  Laeries. — ^Tonza 
faithfully  (Signed)  W.  T.  Sintanck. 

Particulars  of  drafts-.   190.     273i.  lis.  34.  as.  SfU 

against  T.S.L  16i  (  (|;  )  tea. 

The  other  letters  were  in  the  same  form,  mvtettig 
mutandis.  Sentance  discounted  all  the  bills  with 
the  Hong  Kong  and  Shanghai  Bank,  to  whom  the 
bills  of  lading  and  shipping  documents  jrere 
handed  attached  to  the  draft.  The  letter  of 
credit  was  shown  to  the  bank.  The  invoices  o( 
the  tea  were  sent  by  Sentance  direct  to  Mussett. 
The  bills  of  exchange,  with  the  bills  of  lading  and 
shipping  document  attached,  were  on  their  arriTal 
presented  by  the  London  agency  of  the  bank  to 
Suse  and  Sibeth  for'  acceptance,  and  were  (with 
one  exception)  duly  accepted  by  them,  and,  in 
each  case,  on  the  acceptance  of  the  bill,  the 
attached  documents  were  surrendered  to  Suae 
and  Sibeth  in  accordance  with  the  terms  of  the 
letter  of  credit.  On  the  presentation  of  the  bills 
for  acceptance  Suse  and  Sibeth  in  each  case  wrote 
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to  Moaaett  informing  him  thereof,  and  that  they 
had  noted  the  bills  to  his  debit.  They  did  not 
send  any  such  notification  to  Sentance.  On  the 
arrival  and  discharge  of  the  tea  in  London  it  was 
irarehoused  with  the  London  and  St.  Katherine'a 
Cock  Company  in  the  name  of  Sase  and  Sibeth, 
who  paid  the  freight,  and  they  debited  Mussett,  in 
an  account  which  they  kept  against  him  in  theii- 
books,  with  the  amount  of  the  freight,  and  of 
any  other  disbursements  in  respect  of  the  teas. 
Suse  and  Sibeth,  on  receiving  the  bills  of  lading 
lodged  them  with  the  dock  company,  and  Massett 
from  time  to  time  instructed  the  dock  company 
to  isane  weight  notes  and  warrants  in  the  names 
of  brokers  nominated  by  him  and  to  deliver  the 
notes  to  the  brokers,  and  the  warrants  to  Suse  and 
Sibeth.  As  sales  of  the  tea  were  from  time  to 
time  effected  by  Mnssett,  and  delivery  was 
required  by  the  purchasers,  Mussett  sent  a  written 
request  to  Suse  and  Sibeth  to  deliver  to  him  the 
warrants  for  the  tea  thus  sold,  and  of  which 
driivery  was  required,  and  at  the  same  time 
Xossett  paid  to  Suse  and  Sibeth  a  cheque  for  the 
value  of  the  tea  stated  in  the  requests,  and  that 
amount  was  thereupon  credited  to  Mussett  in  the 
above-mentioned  account.  If  the  tea  was  required 
before  the  corresponding  warrant  had  been  made 
out,  Mussett  sent  to  Suae  and  Sibeth  a  written 
request  for  a  delivery  order  instead  of  a  warrant. 
H  more  th&n  one  request  was  lodged  during  the 
same  day  Knssett  inclosed  in  one  cheque  the 
values  mentioned  in  the  different  requests.  In 
no  case  did  he,  in  making  the  request  or  payment, 
specify  the  particular  acceptance  against  which  he 
made  the  payment,  nor  did  any  one  payment,  or 
tile  aggregate  of  payments  maie  in  any  one  day, 
oorrMpond  to  any  particular  acceptance.  The  mode 
of  keeping  the  account  with  Mussett  in  the  books 
of  Suse  and  Sibeth  was  as  follows :  As  the  bills 
were  presented  by  the  holders  for  acceptance,  the 
amounts  thereof  were  debited  to  the  accounts  as 
of  the  dates  of  the  acceptances,  but  no  entry  was 
made  in  the  account  to  show  the  special  parcel  of 
tea  against  which  the  drafts  had  been  drawn. 
On  the  4th  Oct.  1883  Suse  and  Sibeth  suspended 

Siyment,  and  on  the  9th  Oct.  1883  they  filed  a 
quidation  petition  under  which  a  trustee  was 
afterwards  appointed.  Prior  to  the  4th  Oct.  Suse 
and  Sibeth  had  received  from  Mussett,  in  respect 
of  tea  delivered,  sums  amounting  in  the  whole  to 
83612.,  oul^  of  which  they  had  paid  freight  and 
other  charges.  The  whole  of  the  83612.  received 
b;^  them  was  paid  to  the  general  credit  of  the  firm 
with  their  bankers,  and  applied  with  other  moneys 
of  the  firm  in  the  ordinary  course  of  business. 
At  the  date  of  the  stoppage  Suse  and  Sibeth  had 
also  in  their  possession  delivery  orders  or  warrants 
for  other  parcels  of  tea  which  liad  been  consigned 
by  Sentance  under  the  letter  of  credit,  and  which 
had  not  been  sold.  The  tea  thus  remaining  in  specie 
wu  afterwards  sold,  and  the  proceeds  of  sale  were 
carried  to  a  special  account.  At  the  date  of  the 
stoppage  there  was  a  balance  in  favour  of  Mussett 
on  this  particular  account  with  Suse  and  Sibeth, 
bat  he  was  indebted  to  them  on  other  accounts. 

On  the  application  of  Sentance  and  the  Hong 
Kong  Bank,  Mr.  Begistrar  Fepys,  on  the  29tli 
May  1884,  made  an  order  declaring  that  the  appli- 
csnts,  or  one  of  them,  "  are  or  is  entitled  to  have 
^e  respective  bills  of  lading  and  the  oarcels  of 
tea,  the  subject  of  such  bills  of  lading,  respectively 
referred  to  in  certain  acceptances  set  forth  in  the 


schedule  to  this  order,  and  all  such  moneys  as  on 
inquiry  may  be  found  to  have  been  received  by 
the  above-named  debtors  before  the  liquidation, 
remaining  in  their  hands  or  to  their  credit  with 
the  debtors'  bankers  at  the  date  of  the  liquidation, 
or  by  the  receiver  or  trustee  since  the  liquidation, 
after  payment  of  freight  and  other  charges,  by 
means  oi  the  realisation  of  such  parcels  of  tea  or 
any  of  them,  applied  for  the  purpose  of  paying  the 
said  acceptances."  The  schedule  contained  a  list 
of  all  the  acceptances  under  the  letter  of  credit. 

Prom  the  ordfer  of  the  registrar  tho  trustee 
appealed. 

Cohen,  Q.C.  and  Sidney  Wool/  for  tho  appellant. 
— ^It  cannot  be  said  that  Mussett  held  the  pro- 
ceeds of  the  sale  of  the  tea  in  trust  for  the  per- 
acns  interested  in  the  bills  of  exchange.  The 
bills-  of  lading  were  to  be  handed  to  Suse  and 
Sibeth,  not  on  payment  of  tho  bills  of  exchange, 
but  on  acceptance.  Their  acceptance  was  all  the 
security  wmch  the  consignor  bargained  for.  But 
for  their  acceptance  tne  Hon^  Kong  Bank 
would  not  have  discounted  tho  bills.  The  bank 
knew  from  the  terms  of  the  letter  of  credit  that 
the  bills  of  lading  were  to  be  surrendered  to  Suse 
and  Sibeth  on  their  acceptiug  the  bills  of  ex- 
change. The  bills  of  lading  were  attached  for 
the  protection  of  the  acceptors.  Mus.sett  is  not  a 
party  to  this  application,  but  the  fact  of  his 
having  been  allowed  2^  per  cent,  interest  on  all 

Itrepaymeuts  shows  that  Suse  and  Sibeth  were  at 
iberty  to  use  the  money,  when  they  received  it, 
as  they  pleased,  and  that  there  was  no  specific 
appropriation  to  meet  the  acceptances  : 

EaparU  Broad ;  Be  Neek,  51  L.  T.  Bep.  N.  S.  388. 
The  bill-holders  have  no  lieu  on  the  proceed?  of 
sale  of  the  tea : 

Banfur  v.  Johiulon,  L.  B«p.  5  E.  &  I.  App.  157. 
B.  Vaughan  Williams  for  Sentance. — Banner  v. 
Johnston  has  no  application  to  this  case.  The 
effect  of  the  arrangement  was  to  appropriate  tho 
teas  to  meet  tho  acceptances,  rayment  of  interest 
is  not  conclusive  evidence  of  the  right  of  Suse 
and  Sibeth  to  use  the  money  in  any  way  they 
pleased.  Mussett  was  only  Sentancc's  agent. 
Suse  and  Sibeth  knew  that  the  venture  was  that 
of  Sentance.  Tho  bills  of  lading  were  attached  to 
the  drafts,  each  of  which  referred  to  a  specific 
parcel  of  tea.  The  intention  of  Bentanoo,  and  the 
Dargain  with  him,  was  that  the  proceeds  of  sale  of 
the  teas  should  be  used  to  meet  the  acceptances. 
Sentance  is  also  entitled  to  the  proceeas  of  tea 
sold  before  the  stoppage.  Mussett  was  only  the 
agent  of  Sentance.  The  statement  in  the  letter  of 
credit  that  the  tea  was  to  be  puTcha.scd  according 
to  the  order  of  Mussett  only  means  that  the  agent 
in  London  will  inform  tho  principal  in  China. 
The  allowance  of  2^  per  cent,  was  not  really 
interest.  If  Suse  and  Sibeth  had  done  as  they 
ought  to  have  done,  they  would  have  paid  the  pro- 
ceeds of  sale  to  a  separate  account  with  tWr 
bankers,  who  would  have  allowed  them  interest 
for  which  Suse  and  Sibeth  would  hare  been  liable 
t.o  account  to  Sentance. 

FoUard  for  the  Hong  Kon^  Bank. — ^Tho  mere 
form  of  the  bills  of  exchange  gives  the  bank  a  lien 
or  charge  on  the  teas  and  the  proceeds  of  gale : 
Fnth  V.  Forits,  7  L.  T.  E«p.  If .  S.  261 ;  4  De  G.  P. 

&J.40e; 
Roby  and  Co.  ▼.  OUier,  27  L.  T.  Sep.  N.  S.  362 : 
L.  Bep.  7  Ch.  App.  fi96. 
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In  the  cases  decided  the  other  way  the  relation 
of  vendor  and  purchaser,  not  of  consi^or  and 
consignee,  had  existed  between  the  parties.  The 
letter  of  credit  also  shows  the  appropriation  was 
intended,  and  entitles  us  to  have  the  proceeds  of 
sale  applied  in  payment  of  the  bills  : 

Be  Agra  onA  MtuUrman'a  Bank,  16  L.  T.  Bep.  IT.  S. 
162 ;  L.  Bep.  2  Ch.  App.  391. 

No  arrangement  between  Mussett  and  Sentance 
can  aSect  the  rights  of  persons  acting  on  the 
letter  of  credit.  The  bills  of  exchange  refer  to 
the  letter  of  credit,  and  prove  that  it  was  shown 
to  us,  and  that  the  security  of  the  letter  of  credit 
has  been  transferred  to  us.  The  bill-holders  are 
entitled  to  have  the  teas,  which  were  in  specie  at 
the  time  of  the  suspension,  and  also  the  proceeds 
of  those  which  were  previously  sold,  applied  in 
payment  of  the  acceptances.  The  bills  of  exchange 
gave  the  bill-holders  an  equitable  lien  on  the 
goods,  and  the  teas  and  the  proceeds  of  sale  were 
m  the  hands  of  Suse  and  Sibeth,  subject  to  a 
trust  in  their  favour.  It  will  therefore  be 
assumed  that  when  Suse  and  Sibeth  drew  money 
from  the  bank  for  their  own  purposes  they  drew 
out  their  own  money : 

Be  Hallett;  KnatchhuU  v.  Hallett,  42  L.  T.  Bep. 
N.  S.  421  i  13  Ch.  DiT.  696. 

Woo\f  in  reply. — ^Tho  Hong  Kong  Bank  could 
not  prevent  Sentance  and  Suse  and  Sibeth  from 
dealmg  with  the  teas  as  they  liked.  Besides  the 
bills  of  exchange  the  only  document  they  could 
have  seen  was  the  letter  of  .credit  of  the  16th 
March,  and  on  that  their  rights  mnst  depend. 
That  letter  provides  that  the  teas  are  to  be  pur- 
chased according  to  the  order  of  Mussett,  and 
that  the  bills  of  lading  are  to  be  surrendered  to 
Suae  and  Sibeth  against  their  acceptances  of  the 
bills  of  exchange.  After  the  bank  have  sur- 
rendered the  bills  of  lading  they  caimot  claim  an 
eqnitable  charge  on  the  goods,  or  any  right  to 
interfere.  Firth  v.  Forbes  was  decided  on  its 
particular  facts : 

Ex  parte  Arbuthnot ;  Be  Entwislle,  3  Ch.  Div.  477. 
It  is  also  inconsistent  with  Banner  v.  Johntton. 
[He  was  stopped  on  this  point  ]  Sentance's 
claim  cannot  be  sustained.  Mussett  was  the 
owner  of  the  teas  and  the  principal,  and  Sentance 
was  only  his  agent. 

Baggallat,  L.J. — This  case  is  somewhat  singa- 
lar  in  its  circumstances.  [His  Lordship  stated 
the  facts  and  continued :]  It  is  suggested  on 
behalf  of  the  appellant  (I  do  not  purpose  to  deal 
with  this  question  now)  that  Mussett  was  the 
real  adventurer,  and  that  Sentance  is  put  forward 
to  make  this  claim  because,  if  it  was  made  by 
Mussett,  some  questions  of  set-off  would  arise 
which  do  not  arise  as  against  Sentance.  There 
are  two  questions  for  our  decision :  one  as  to  the 
rights  of  Sentance,  the  other  as  to  the  rights  of 
the  Hong  Kong  Bank.  With  regard  to  the  posi- 
tion of  tne  bank,  I  am  of  opinion  that  they  are 
not  entitled  to  the  direction  which  the  registrar 
has  made  in  their  favour.  The  bills  of  exchange 
were  drawn  expressly  with  reference  to  the  letter 
of  credit,  and  that  letter  contains  a  distinct 
statement  that  the  bills  of  lading  were  to  be 
surrendered  to  the  acceptors  on  their  accepting 
the  bills  of  exchange.  The  acceptors  acquired 
under  the  letter  of  credit  a  right  to  the  buls  of 
lading,  and  the  holders  of  the  bills  of  exchange 
cannot  be  heard  to  assert  any  right  to  the  biUs 


of  lading  as  against  the  acceptors.  The  particu- 
lar form  of  the  letter  of  credit,  the  express  state- 
ment in  the  bills  that  they  were  drawn  under  it, 
and  the  communication  by  the  drawer  to  the 
acceptors  that  they  had  been  so  drawn,  make  it 
clear  that  the  bill-holders  have  no  such  right  as 
that  which  they  claim.  The  other  question  is 
one  of  greater  ai£Sculty,  and  we  must  take  time 
to  examine  the  evidence  more  closely  on  the 
question  whether  Mussett  or  Sentance  was  the 
real  adventurer. 

Cotton,  L.  J. — ^I  will  say  nothing  about  the  claim 
of  Sentance.  With  regard  to  the  claim  of  the 
bill-holders,. Mr.  PollaiS  contended  that,  having 
regard  to  the  terms  of  the  letter  of  credit,  ana 
to  the  fact  that  the  bills  were  drawn  with  refer- 
ence to  the  letter  of  credit,  each  particular  bill 
being  drawn  to  the  credit  of  a  particular  shipment 
of  tea,  a  lien  or  charge  on  the  tea  was  given  to 
the  holder  of  the  bill.  I  am  nnable  to  arrive  at 
that  conclusion.  Mr.  Pollard  relies  on  the  decision 
in  Frith  v.  Forbes.  That  case,  however,  was 
decided  on  its  own  very  special  circumstances, 
and 'in  my  opinion  it  is  no  authority  in  the 
present  case.  Banner  v.  Johnstone  and  the  cases 
m  the  Court  of  Appeal  which  have  been  referred 
to  are  much  more  like  the  present  case.  The 
form  of  the  bill  of  exchange  and  of  the  letter  of 
advice  written  at  the  time  by  the  drawer  to  the 
acceptors  did  not  give  the  bill-holders  any  lien 
on  the  goods.  We  must  have  regard  to  the  terms 
of  the  letter  of  credit,  and  they  are  conclusive  on 
the  point.  The  bills  of  exchange  were  to  be  ac- 
companied by  the  bills  of  lading,  but  the  bills  of 
lading  were  to  be  "  surrendered"  to  the  acceptors 
of  the  bill  of  exchange  against  their  acceptuices. 
What  is  the  meaning  of  that  P  So  long  as  the  bill 
of  lading  is  annexed  to  the  bill  of  exchange  the 
bill-holder  has  a  lien  on  the  goods.  But  the  bill 
of  lading  is  to  be  surrendered  to  the  acceptor  on 
his  acceptance  of  the  bill  of  exchange.  That  must 
mean  that  it  is  to  be  delivered  up  free  from  the 
lien  of  the  bill-holder.  If  the  bill  of  exchange 
and  the  letter  of  advice  are  ambiguous  they  must 
be  taken  subject  to  the  terms  of  the  letter  of 
credit,  which  was  shown  to  the  person  who  dis- 
counted the  bill.  In  my  opinion  the  terms  of  the 
letter  of  credit  are  conclusive  against  the  claim 
of  the  bUl-holders. 

LiNDLBT,  L.J. — I  am  of  the  same  opinion.  It 
appears  to  me  that  there  is  much  more  difiSculty 
with  regard  to  the  claim  of  Sentance,  and  I  will 
say  nothing  about  it  until  I  have  had  an  oppor- 
tunity of  studying  the  affidavits  more  carefully. 
But  the  case  of  the  bill-holders  is  clear.  They  say 
that  they  have  a  lien  on  the  goods,  and  it  is  for 
them  to  make  out  that  they  have.  They  do  not 
require  a  lien  simply  because  the  bills  are  drawn 
against  the  goods.  They  must  show  that  the  lien 
has  been  in  some  way  transferred  to  them  by  the 
drawer.  That  this  is  so  is  shown  by  Inmanr. 
Glare  (Job.  769,  776).  But  in  the  present  case, 
when  the  documents  are  looked  at,  it  is  plain  that 
no  such  right  has  been  transferred  to  the  biU- 
holders.  There  is  nothing  in  the  bills  of  exchange 
themselves,  or  in  the  letters  of  advice,  which  can 
operate  to  transfer  any  right  of  lien  to  the  bill- 
holders.  It  is  true  tliat  the  bills  of  lading  were 
attached  to  the  bills  of  exchange,  and  that  is  no 
doubt  a  very  important  circumstance;  but  the 
bargain  was  that  the  bills  of  lading  should  be 
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given  up  to  the  acceptors  of  the  bills  of  exchange 
on  their  acceptance.  As  regards  the  anthorities, 
I  think  that  Boby  and  Co.  v.  Ullier  is  the  nearest 
to  the  present  case.  In  that  case  Frith  v.  Forbes 
was  explained,  and  it  is  clear  that  it  was  a  very 
peculiar  case.  I  think  that  the  present  case  is 
undisting^nishable  in  principle  from  Boby  and  Co. 
T.  OUier. 

Aug.  8. — ^Likslst,  L.J. — ^We  have  already  de- 
cided aa  to  the  rights  of  the  bill-holdei-s,  bnt  we 
took  time  to  look  more  closely  into  the  ^davits 
and  documents  before  deciding  as  to  the  rights  of 
Sentance,  who  was  the  drawer  of  the  bills  and  the 
actual  remitter  of  the  goods.  His  claim  was  to 
have  those  teas  which  remained  unsold  at  the  date 
of  the  suspension  of  payment  of  Suse  and  Sibeth 
applied  in  taking  np  tne  bills,  and  also  to  have 
the  proceeds  of  those  teas  which  had  been  sold 
before  the  suspension  similarly  applied.  As  to 
the  teas  which  remained  unsold  at  the  date  of 
the  suspension,  having  regard  to  the  documents 
and  the  facts  which  liave  been  laid  before  us,  it 
appears  to  us  that  Sentance,  as  the  drawer  of  the 
biUs  and  the  remitter  of  the  g^oods,  is  entitled  to 
have  the  proceeds  of  those  teas  ap{>lied  in  taking 
up  the  bills  so  far  as  those  teas  will  go.  But  as 
regards  the  proceeds  of  the  teas  which  were  sold 
before  the  suspension,  the  case  is  different.  We 
do  not  see  our  way  to  holding  that  Sentance  has 
any  eqnitable  right  or  lien  as  regards  these 
moneys,  or  to  treat  them  as  subject  to  any  trust, 
or  that  he  can  insist  upon  having  them  applied  as 
the  unsold  teas  aF*«pplicable ;  in  other  words,  as 
r^ards  the  proceeds  of  the  teas  which  were  sold 
before  the  suspension,  the  case  is  governed  by 
the  authorities  to  which  Mr.  Cohen  referred  us, 
and  which  are  undistinguishable.  This  being  so, 
we  must  discharge  the  order  appealed  from,  and 
instead  of  it  we  must  substitute  a  declaration  that 
Sentauce  is  entitled  to  have  the  respective  parcels 
of  tea  which  remained  unsold  at  the  date  of  the 
suspension,  after  payment  of  the  freight  and 
other  charges  by  reason  of  the  realisation  by  sale 
of  such  parcels,  applied  to  the  payment  of  these 
acceptances.  Then,  as  regards  the  costs,  it 
app^rs  to  us  that  the  trustee  nas  not  substantiallv 
been  put  to  any  extra  costs  by  the  course  which 
has  been  taken  by  the  bank ;  and,  as  regards 
Sentance,  he  is  partly  right  and  partly  wrong,  and 
therefore  the  only  order  we  propose  to  make  is 
that  the  tmstee  shall  have  his  costs  out  of  the 
estate. 

Solicitors  for  the  trustee,  Bdberts  and  Barlow. 

Solicitors  for  Sentance,  Beyrovse,  Phillips,  and 
Golding. 

Solicitor  for  the  Hong  Kong  Bank,  Ainirose 
Parsons. 


Wednesday,  Feb.  13. 

(Before  Lord  Selborne,  L.C,  Lord  Coleridge, 

C.J.,  and  Cotton,  L.J.) 

Be  Hjjrrald;  Wilde  v.  Walpoed.  (o) 

Set-off—  Trust  estate  —  Coets — Debt  —  Solieitor's 

lien. 
T'le  trustees  of  a  tnUl  were  ordered  to  raise  and  pay 
W.  his  costs  as  respondent  to  apetUion  on  whieh 
'A«y  Mere  appointed. 
2^  trustees  afterwards  obtained  jrtdgment  against 

(a)Baported  by  W.  C.  Bigs,  Eaq.,  B»rrM*r«tJ«v. 


W.for  a  eertavn  sum  as  mesne  profits  of  a  part 
of  the  trust  property  of  which  he  had  wrongfully 
been  in  possession,  mith  costs. 
Held  (reversing  the  decision  of  Fry,  J.,  48  L.  T.  Bep. 
N.  S.  352),  that  the  trustees  }iad  a  right  to  set  off 
the  costs  due  to  W.from  the  trust  estate  against 
the  amount  due  from  him  for  mesne  profits,  not- 
withstanding the  lien  of  W.'s  solicitor  on  the 
costs  recovered  by  him. 

On  the  5th  March  1881  an  order  was  made  upon  a 
petition  appointing  E.  T.  B.  Wilde  and  J.  M. 
Duncan  new  tmatees  of  the  will  of  Thomas 
Harrald,  and  they  were  ordered  to  raise  and  pay 
the  taxed  costs  of  all  parties  of  the  application. 

The  taxed  costs  of  F.  J.  Walford,  who  was  a 
beneficiary  under  the  will,  and  had  opposed  the 
petition,  amounted  to  401.  3«.  2d. 

The  new  trustees  having  found  that  Walford 
was  wrongfully  in  possession  of  certain  houses 
forming  part  of  the  trust  estate,  commenced  the 
action  of  WUde  v.  Walford  against  him,  which  was 
tried  on  the  7th  April  1881,  when  they  recovered 
possession  of  the  property,  and  judgment  for 
522. 10<.  aa  mesne  profits  and  costs,  which  when 
taxed  amounted  to  542.  15s.  2d.,  making  in  all 
107J.  5«.  2d. 

The  trustees  then  applied  by  summons  for 
liberty  to  set  oS  the  sum  of  402.  3«.  2d.,  the  costs 
of  the  petition,  against  the  sum  of  1072. 5«.  2d.,  the 
amount  of  the  mesne  profits  and  costs'  for  which 
they  had  recovered  judgment. 

Pry,  J.  refused  the  application  (reported  48 
L.  T.  Bep.  N.  S.  352),  and  the  plaintiffs  appealed. 

Oswald  for  the  appellants. — ^The  trustees  have  a 
right  to  set  off  the  costs  payable  by  them  to  the 
respondent  against  the  amount  ordered  to  be  paid 
by  nim  to  theni  as  mesne  profits  and  their  costs  : 

Lee*  V.  Pain,  4  Hare,  201 ; 

Bobart*  v.  Bxiie,  8  Ch.  Div.  198 ; 

Catua  V.  /Simon*,  6  Beav.  304. 

But  if  they  have  no  right  to  set  off  the  costs  pay- 
able by  them  against  those  payable  by  the  respon- 
dent, they  have  a  right  to  set  them  on  against  the 
amount  ordered  to  be  paid  by  him  as  mesne 
profits : 

Pnn^Z*  V.  Oloagg,  40  L.  T.  Bep.  N.  S.  612 ;  10  Ch. 

Div.  676 ; 
Be  Knmpman,  43  L.  T.  Bep.  N.  S.  25 ;  45  L.  T.  Bep. 
K.  S.102;  18  Ch.  Dir.  300. 

Swinfen  Body,  for  the  respondent,  was  called 
upon  only  as  to  the  right  to  set  off  the  costs 
against  the  sum  payable  in  respect  of  mesne 
profits. — ^The  order  for  the  payment  of  the  costs 
to  the  respondent  was  made  before  the  trustees 
commenced  any  proceedings  against  him.  Besides, 
his  solicitor  has  a  lien  on  those  costs,  and  that  will 
be  defeated  if  this  set-off  is  allowed.  The  solicitor 
has  a  higher  right  to  the  costs  than  the  respon- 
dents : 

Throckmorton  v.  Crowley,  L.  Bep.  8  Eq.  196 ; 

Bx  parte  Cleland,  16  L.  T.  Bep.  N.  L.  403 ;  L.  Bep. 
2  Ch.  App.  808. 

Lord  Selbobne,  L.C. — In  this  case  the  respon- 
dent, upon  a  petition  for  the  appointment  of  new 
trustees,  obtained  an  order  for  tne  payment  of  his 
costs  out  of  a  trust  fund.  I  agree  that  his  solicitor 
is  entitled  to  stand  in  his  place  and  to  have  what- 
ever he  could  get.  But,  at  the  time  when  the 
order  was  made  for  the  payment  of  these  costs  to 
the  respondent,  he  was  indebted  to  the  trust 
estate.    The  amount  had  not  at  that  time  been 
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ascertained,  but  it  was  subsequently  ascertained 
in  an  action  against  him  for  tbe  recovery  of  part 
of  the  trust  estate  and  for  mesne  profits.  Now, 
according  to  well-settled  principles,  where  a  pep- 
son  is  indebted  to  a  trnst  estate,  he  is  not  entitled 
to  any  costs  or  anrthing  else  out  of  such  estate 
imtil  be  has  paid  the  debt  due  from  him  to  it ;  and 
his  solicitor  cannot  be  in  any  better  position  than 
he  is  himself.  The  trustees  must  therefore  be 
allowed  to  set  off  the  costs  payable  by  them  to 
the  respondent  in  respect  of  the  petition  against 
the  amount  due  from  him  to  the  trust  estate  for 
mesne  profits. 

Lord  CoLEKiDGE,  CX  and  Cotton,  LJ.  con- 
currea.  A])peal  alloived  with  cotte. 

Solicitor  for  the  appellants,  Kimber. 

Solicitor  for  the  respondent,  Abbott,  Jenkins, 
and  Co.,  agents  for  Woolnmigh  Grosa,  Bury  St. 
Sdmundik 


WedneBday,  March  12. 
(Before  Cotton,  Bowes,  and  Fey,  L.JJ.) 
Hebuann  Loog  v.  Beax.  (a) 
IvQunditm  —  Slander  —  Mandatory  injunctimi  — 
Diemiased   serrant  —  Letterg  addre»sed  to  em- 
ployer*' cjffke. 
Where  a  defendant,  who  had  been  in  tlie  employ  of 
the  plaintiffs,  had  been  making  statements  to  the 
plaintiffs'  customers  injuriona  to  their  businesa, 
and   bnjing    to   interfere   icHh    their    customers 
making  payments  to  them,  an  interlocutory  in- 
junction teas  granted  restraining  him  from  doing 
so. 
An  injimciion  teas  also  gramted,  ordering  the  defen- 
dant, who  had  resided  at  the  plaintiffs'  place  of 
business,  to  vrithdraw  a  notice  given  by  htm  to  the 
post-ofice,  to  send  any  letters  addressed  to  him 
there  to  another  address,   the  plaintiffs  under- 
taking  not  to  open  any   letter  addressed  to  tJie 
drfendant  except    at    certain  fixed    times,  trith 
liJbeiiy  to  tlie  d^endant  to  be  present. 
The  plaintiffs  were  a  limited  company,  carrying 
on  the  bmsiness  of    selling    and  lettmg  sewing 
machines  nnder   the  name  of   Hermann  Loog, 
Limited. 

Li  1882  the  defendant,  E.  C.  Bean,  was  engaged 
by  them  as  manager  of  a  branch  establishment  at 
Portsea,  at  a  salary  of  21.  per  week,  the  engage- 
ment being  determinable  by  a  week's  notice.  An 
a«;reement  it  as  entered  into  between  the  plain- 
tiffs and  the  defendant,  dated  the  18th  Oct.  1882, 
which  (inter  «?ia)  provided  that  "all  letters  and 
correspondence,  though  addressed  to  the  said 
B.  C.  Bean,  unless  referring  to  private  affairs, 
shall  be  deemed  to  be  the  property  of  the  com- 
pany, and  may  be  opened  by  any  director  thereof, 
or  any  person  authorised  oy  the  company  to  do 
so,  and  possession  thereof  shall  be  taken  by  the 
company  whenever  desired  by  the  ofBcers.  It 
was  provided  that  the  defendant  was  to  reside  on 
the  company's  premises,  and  he  conducted  their 
business  there  from  the  date  of  the  agreement. 

On  the  9th  Jan.  1884  the  defendant  was  dis- 
missed by  the  company,  receiving  a  week's  salary 
in  lieu  of  notice. 

On  the  12th  Feb.  this  action  was  commenced,  in 
which  the  plaintiffs  asked  for  an  account  of  the 

(a>  Beported  b;  W.  C.  Biss,  Eaq.,  Barilster-at-Law. 


defendant's  transactions  as  their  i^ent,  aaid  tar 
an  injunction  restraining  the  defeondtmt.  Ma 
agents  or  servants,  from  stating  to  the  pbuntiffs'' 
customers,  or  any  other  person  or  persons,  that 
the  plaintiffs  were  about  to  stop  payment,  or  wwe 
in  di£5cultie8,  or  insolvent,  or  making  any  statO' 
ments  to  the  above  or  the  like  effect,  and  from  in 
any  manner  slandering  the  plaintiffs,  or  injuring 
their  reputation  or  business ;  and  also  from  giving 
notice  to  any  of  the  plaintiffs'  customers  not  to 
pay  the  plaintiffs  any  moneys  dne  or  owing  to  the 
plaintiffs  in  respect  of  the  hire  of  macmnes  or 
otherwise,  and  from  in  any  manner  intermeddling 
with  the  plaintiffs'  customers,  or  making  use  w. 
the  knowledge  or  influence  he  acquired  as  the 
plaintiffs'  agent  so  as  to  injure  the  plaintiffs  or 
their  business ;  and  also  from  giving  notice  to- 
the  post-office,  or  any  other  persons,  requiring  the 
letters  addressed  to  the  defendant  at  the  piain-- 
tiffs'  residence,  or  their  office  used  by  him  while- 
he  acted  as  the  plaintiffs'  agent,  to  be  re-directed 
and  sent  to  the  defendant,  and  from  in  any 
manner  interfering  with  the  plaintiffs  opening; 
and  taking  possession  of  such  letters  other  than 
those  relating  to  the  defendant's  private  ^airs ; 
and  for  an  order  that  the  defendant  should 
forthwith  withdraw  the  notice  which  he  had 
already  given  to  the  post-office  at  Portsea, 
requirmg  letters  to  be  re- directed,  as  above 
mentioned,  and  deliver  up  to  the  plaintiffs  all 
letters  which  had  already  been  so  re-directed 
other  than  those  relating  to  the  defendant's 
private  affairs. 

The  customers  of  the  company  were  chiefly 
seamstresses,  or  other  working  people,  and  friHn 
affidavits  made  by  them  it  appeared  that  the  de- 
fendant had  made  statements  such  as  the  folknr- 
ing: 

To  one,  that  the  plaintiffs'  firm  was  a  swindle, 
and  that  he  could  supply  a  better  machine  than 
the  one  she  had  purchased  from  the  plaintiffs; 
to  another,  that  she  need  not  pay  the  plamtiffs  any 
of  the  money  remaining  due  for  a  machine,  as  it 
had  been  supplied  by  himself;  to  another,  that 
she  need  not  pay  for  a  machine  until  the  defen- 
dant was  settled  with  in  court ;  to  another,  that 
she  need  not  pay  the  plaintiffs  any  more  money 
for  a  machine  she  had  hired ;  to  another,  that 
she  had  better  not  pay  the  plaintiffs  any  more  tS. 
the  instalments  on  a  machine  she  had  bought,  as 
they  were  bankrupts ;  to  another,  that  a  machine 
she  had  bought  from  the  plaintiffs  would  only 
last  three  months  longer;  to  another,  that  he 
must  not  pay  anybody  but  the  defendant  for  a 
machine  he  had  bought,  as  it  was  his  property,, 
and  that  the  defendant  was  going  to  stop  all  his 
customers  from  paying  any  money  till  he  got  his 
account  against  the  plaintiffs  settled ;  and  similar 
statements  to  several  other  persons. 

On  leaving  the  plaintiffs'  service  the  defendant 
gave  notice  to  the  post-office  at  Portsea  to  forward 
to  him  at  his  address  in  Landport  all  letters- 
addressed  to  him  at  the  eomtmny's  place  of  busi- 
ness. The  defendant,  in  his  affidavit,  deposed  that, 
with  the  exception  of  two,  all  the  letters  which 
had  been  so  re-directed  to  him  referred  only  to- 
his  private  affairs,  and  he  returned  those  two  to- 
the  senders,  saying  that  he  was  no  longer  con- 
nected with  the  plaintiffs.  He  alleged  that  he 
was  to  some  extent  a  partner  with  the  plaintiffs, 
as  he  had  bought  in  certain  stock,  for  which  he 
had  not  been  paid,  and  that  an  an^ar  of  salary 
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-was  doe  to  him.  These  statements  were^  however, 
denied  by  the  plaintiffs'  manager. 

One  of  the j>laintifE8'  witnesses  deposed  that  on 
the  2nd  Jan.  1884  she  hired  a  machme  from  the 
defendant,  as  manager  of  the  plaiutifEs'  business, 
and  that  on  or  about  the  24th  Jan.,  thinking  that 
the  defendant  was  still  their  manager,  she  called 
OD  him,  and  asked  him  to  take  the  machine  away, 
which  he  did,  and  she  paid  him  7a.  for  the  hire  of 
it.  The  defendant  did  not  conunnnicate  this  to 
tha  plaintifEa  until  the  2lBt  Feb.,  when  he  called 
at  their  office  at  Fortsea,  and  tendered  the 
wiar.hinft,  together  with  the  7s.  This  the  defendant 
Admitted  in  his  affidavit.  It  also  appeared  that 
the  defendant  had  received  letters  w^ith  money 
eaclMures,  which  he  had  not  handed  to  the 
plaintiffw  until  some  time  after. 

On  the  7th  IKarch  1884  the  plaintiffs  moved  for 
the  injajaotion  mentioned  above. 

NorAmon  Laiertnee  for  the  plaintiffs. 

Otwald,  for  the  defendant,  referred  to 

BoUn  &  I^alu's  Preoadenta  of  Plwding,  3id  edit 

p.  306; 
Underwood  v.  Parkt,  2  Str.  1200 ; 
BantetT.  HoUomty,  8  T.  B.  150. 

Fbabsok,  J. — ^IJpon  the  materials  now  before 
me^  the  only  conolusiou  I  ciln  come  to  is,  that 
this  is  a  case  of  gross  dishonesty  on  the  part  of 
the  defendant.  The  defendant  having  been  an 
^agent  to  the  company,  and  having  been  discharged 
from  their  aervice,  hu  thought  it  consistent  with 
his  doty  to  go  about  among  the  customers  of  his 
late  employera  and  to  make  all  manner  of  state- 
ments about  their  position  and  in  depreciation  of 
the  goods  supplied  by  them  such  as  are  calculated 
to  be  injurious  to  their  business.  On  that  part  of 
the  case,  independently  of  any  other  qnestion, 
there  must  be  an  injunction  toreatrain  the  defen- 
dant from  continuing  such  proceedings.  Then,  in 
r^urd  to  the  letters  addressed  to  the  defendant ' 
at  the  plaintiffs'  place  of  business,  it  appears 
there  is  a  clause  in  ttie  agreement  entered  into 
between  the  plaintiffs  and  the  defendant  that  all 
letters,  though  addressed  to  the  defendant,  unless 
rderring  to  his  private  affairs,  should  be  deemed 
to  be  the  property  of  the  company  and  might  be 
opened  by  any  director  or  person  authorised  by 
ue  company,  and  that  possession  thereof  should 
lie  taken  by  the  company  whenever  desired  by 
the  officers.  Now  the  defendant  has  given  direc- 
tions to  the  post-office  authorities  that  all  letters 
addressed  to  him  at  the  plaintiffs'  place  of  business 
*M  to  be  re-directed  to  nis  private  address.  This 
«{mlie8  to  all  the  letters  so  addressed  to  him, 
•M  it_  would  be  evidently  impossible  for  the 
^nthoritiea  of  the  post  office  to  distinguish  be- 
tween the  letters  concerning  the  business  of  the 
finn  and  those  concerning  the  defendant's  private 
■^hJra.  I  have  therefore  to  consider  whetner  all 
">e  letto^  addressed  to  the  defendant  ought  not 
^  go  to  the  compwi^  in  the  first  instance.  The 
^ms  of  the  dause  m  the  agreement  are,  that  all 
•he  letters  are  to  be  considered  as  the  property  of 
ihe  company  nnlees  referring  to  the  defendant's 
pnyate  alGEaira.  It  is  submitted  on  behalf  of  the 
p^tifls  that  it  is  impossible  that  anyone  should 
«Mw  this  without  inspecting  the  letters.  I  agree 
*|U>  this,  bat  for  the  defendant  it  is  said  that 
the  meaning  of  the  clause  is  this :  "  That  only 
"tters  which  are  shown  not  to  be  the  defendant  s 
jnvate  letters  axe  to  be  opened  by  the  company."  ' 


But  in  Shejmard's  Touchstone,  7tb  edit.  p.  87, 1 
find  it  laid  down  that  in  the  construction  of  a 
deed  you  are  at,  liberty  to  transpose  the  words  in 
a  sentence  in  order  to  make  it  sensible;  and  I 
find  that  I  have  only  to  transpose  the  words 
"  may  be  opened  by  any  director  or  anv  person 
authorised  by  the  company  to  do  so,"  which  arc 
in  this  sentence,  and  to  put  them  in  before  the 
words,  "though  addressed  to  the  said  E.  0. 
Bean,"  and  then  the  sentence  is  perfectly  easy  to 
be  understood.  And  this  is  evidently  what  was 
intended,  for  otherwise  it  would  be  impossible  for 
the  plaintiffs  to  open  any  of  these  letters.  I 
therefore  have  no  difficulty  iu  granting  the  in- 
junction to  restrain  the  defendant  from  giving 
instructions  to  the  post-office  to  re-direct  letters  to 
his  private  address,  but  these  letters  are  to  be 
sent  to  the  plaintiffs'  place  of  business,  and  they 
must  undertake  to  forward  to  the  defendant  any 
letters  which  they  have  reason  to  believe  refer  to 
hisprivate  affairs. 
from  this  decision  the  defendant  appealed. 

Otfoald  for  the  appellant. — The  defendant  had 
a  right  to  have  all  letters  addressed  to  him  for- 
waraed  to  his  new  address,  and  he  has  only  re- 
ceived two  which  did  not  >elate  to  his  private 
affairs.  The  injunction  with  reference  to  with- 
drawing the  notice  to  the  post-office  is  mandatory, 
and  the  court  will  not  grant  such  on  injunction 
upon  an  interlocutory  application,  except  in 
special  cases : 

Bonner  v.  Qrmt  WttUm  RaHway  Company,  48  L.  T.  - 
Sq>.  N.  S.  619 ;  24  Ch.  Div.  1. 

There  is  no  case  in  which  the  court  has  granted 
an  injunction  against  oral  slander.  Such  a  case 
should  be  tried  before  a  juiy.  There  ia  only  one 
case  in  which  it  has  interfered  by  interlocutory 
injunction  to  restrain  a  written  libel : 

HiU  V.  Jffort  Dav%e$.  47  L.  T.  Eop.  N.  S.  82;  21 
Ch.  Div.  798. 

Northmore  Lawrence  for  the  plaintiffs. — Since 
the  Judicature  Acts  the  court  will  restrain 
libellous  statements  which  are  calculated  to  injure 
a  business : 

Tliorloy's  Cattla  Food  Company  v.  Mashxan,  4ih.T. 

Sep.  K.  S.  851 ;  14  Ch.  Div.  763 ; 
Thovuu  V.   rraiamt,  43  L.  T.  Bep.  N.  S.  91 ;  14 
Ch.  Dir.  861. 

It  cannot  make  any  difference  in  principle  whether 
the  statements  are  written  or  oraL  [Cottom,  L.J. 
—Do  you  insist  on  retaining  the  words  "  or  to  any 
other  person  or  persons  ?  ]  Jf  the  injunction 
applies  only  to  statements  to  customers  the 
plaintiffs  will  be  satisfied.  [Cotton,  L.J. — Then 
we  need  not  hear  you  farther  on  that  part  of  the 
case.]  Then  with  reference  to  the  notice  to  the 
post-office.  The  evidence  shows  that  the  defen- 
dant received  letters  containing  money  for  the 
plaintiffs,  and  gave  them  no  notice  of  it  until  after 
this  action  had  been  commenced.  The  defendant 
admits  that  he  received  two  letters  belonging  to 
the  plaintiffs  since  his  dismissal,  but,  as  he 
mana^ged  a  large  business  for  them  it  is  almo^ 
certain  that  he  has  received  more.  In  Sta^eton 
V.  The  Foreign  Vineyard  Associaiion  (11  L.  T. 
Bep.  N.  S.  77)  an  order  was  made  providing  for 
the  opening  of  letters  under  circumstances  some- 
what similar  to  the  present.  This  is  a  case  in 
which  a  mandatoi^  injunction  should  bo  granted 
on  a  motion. 

ConoN,  L. J. — ^This  is  an  appeal  fi:pm  an  iuter- 
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locutory  injunction  granted  by  Pearson,  J.  against 
the  defendant,  who  had  formerly  been  in  the 
employ  of  the  plaintiffs,  and  whose  engagement 
was  put  an  end  to  in  the  beginning  of  January 
last.  The  iniuaetion  went  to  two  points — first,  to 
restrain  the  defendant  from  making  certain  libel- 
lous statements  with  reference  to  the  trade  and 
business  of  the  plaintiffs.  The  order  has  not  yet 
been  drawn  up,  and  therefore  we  do  not  know 
the  exact  terms  of  it,  bnt  the  indorsement  of  Mr. 
Northmore  Lawrence's  brief  which  has  been 
handed  up  to  us  is  "  to  restrain  the  defendant,  his 
agents  and  servants,  from  stating  to  the  plaintiffs' 
customers,  or  to  any  other  person  or  persons,  that 
the  plaintiffs  are  about  to  stop  payment,  or  are  in 
difiBculties,  or  insolvent,  or  making  any  statements 
to  the  above  or  like  effect,  and  from  in  any  manner 
slandering  the  plaintiffs  in  their  business,  and  also 
from  ^ving  notice  to  any  of  the  plaintiffs' 
customers  not  to  pay  to  the  plaintiffs  any  money 
due  or  owing  to  the  plaintiffs  in  respect  of  the 
hire  of  machines  or  otherwise."  The  registrar, 
who  is  in  court,  teUs  me  that  he  thinks  the  words 
"  or  any  other  person  or  persons  "  would  not  have 
been  in  the  order  if  it  had  been  drawn  up,  because 
in  the  rejfistrar's  note  the  only  word  is  "  customers." 
Now,  with  that  qualification,  the  order,  in  my 
opinion,  is  clearly  right,  and  it  was  only  because 
we  thought  that  Mr.  Lawrence  probably  would 
insist  upon  the  insertion  of  these  words,  "  or  any 
other  person  or  persons,"  that  wo  asked  him 
whether  he  objected  to  their  being  struck  out.  It 
appears  from  the  evidence  that  statements  such 
as  are  prohibited  by  the  order  were  made  by  the 
defendant.  Here  is  a  man  who  had  been  in  the 
employ  of  the  plaintiffs  making  to  their  customers 
slanderous  statements  with  regard  to  the  business 
of  the  company,  and  trying  to  induce  the 
customers  not  to  pay  the  sums  which  they  owe  to 
the  plaintiffs.  The  court  has  of  late  granted 
injunction  in  cases  of  libel,  and  why  should  it 
not  also  do  so  in  cases  of  slander?  It  is  clear 
that  slanderous  statements  such  as  were  made  to 
old  customers  in  this  ca^e  must  have  a  tendency 
materially  to  injure  the  plaintiffs'  business ;  they 
are  slanders  therefore  spoken  against  their  trade. 
It  is  not  necessary,  therefore,  m  my  opinion,  to 
show  that  loss  has  actually  been  incurred  in  con- 
sequence of  them.  If  they  are  calcidated  to  do 
injory  to  the  trade  the  plaintiffs  may  clearly  come 
to  the  court.  There  is  no  doubt  more  difficulty 
in  granting  an  injunction  as  regards  spoken  words 
than  as  regards  'written  statements,  because  it  is 
di£Bcult  to  ascertain  exactly  what  is  said.  But  when 
the  defendant  is  proved  to  have  made  certain  defi- 
nite statements  such  as  are  mentioned  in  the  order, 
in  my  opinion  an  injunction  isproperly  granted  to 
prevent  his  repeating  them,  llien  the  second  part 
of  the  injunction,  which  is  in  part  mandatory, 
restrains  the  defendant  from  giving  instructions 
to  the  postmaster  as  to  his  letters,  and  orders 
him  to  withdraw  a  notice  that  he  has  already 
{Oven  to  the  postmaster.  Objection  is  taken  to 
that  on  the  ground  that  it  is  a  mandatory  in- 
junction, and  that  the  defendant  had  a  right  to 
give  directions  to  the  postmaster  to  send  his 
letters  to  his  actual  address.  I  need  hardly  say 
anything  about  the  mandatory  injunction  being 
gi-anted.  This  court,  when  it  sees  that  a  wrong  is 
committed,  has  a  right  at  once  to  put  an  end  to 
it,  and  has  no  hesitation  in  doing  so  by  a  manda- 
tory injunction  if  it  is  necessaiy  for  tne  purpose. 


Then  as  to  the  merits,  undoubtedly  a  man  when 
he  changes  his  address  has  a  right  to  grn 
directions  to  a  postmaster  to  send  on  to  him  his 
letters,  but  that  assumes  that  they  are  his  letters ; 
and  what  we  find  here  is,  that  the  defendant  was 
formerly  residing  at  the  plaintiffs'  office  aa  a 
servant  of  the  pudntiffs,  and  a  veiy  large  pro- 
portion of  the  letters  addressed  to  him  were 
undoubtedly  letters  relating  to  the  bosinesa  of 
the  company,  though  of  course  there  mi^ht  be 
some  letters  which  would  bo  marked  "  private." 
By  means  of  his  notice  to  the  postmaster  the 
defendant  has  got  at  least  some  letters  which 
ought  to  have  been  treated  as  the  letters  of  the 

filaintiffs,  and  to  have  been  sent  on  to  them. 
nstead  of  doing  that  the  defendant  has  opened 
them,  and  not  until  some  time  afterwards  has  he 
given  them  to  the  plaintiffs,  or  offered  to  them 
the  money  intended  for  them  which  was  in  the 
letters.  There  is  also  a  case  where  money  was 
paid  to  the  defendant  for  the  hire  of  a  sewing 
machine  of  the  plaintiffs,  and  the  machine  was 
returned,  and  he  did  not  for  some  considerable 
time  send  the  money  or  the  sewing  machine  to  the 
plaintiffs.  The  defendant  having  so  acted,  the  case 
is  in  my  opinion  one  in  which  it  is  the  duty  of  the 
court  to  interfere,  and  to  see  that  he  does  not  by 
reason  of  his  having  been  employed  in  the  plain- 
tiffs' house  of  business  obtain  letters  whicb  are 
intended  for  them,  and  really  belong  to  them,  bnt 
which  have  come,  under  his  directions  given  to 
the  postmaster  to  his  own  private  address.  Some 
of  tnem  in  consequence  of  their  being  forwarded 
to  him  at  his  own  house  have  admittedly  not 
gone,  as  they  ought  to  have  g^e  to  the  aadress 
of  those  persons  who  had  been  his  employers.  I 
do  not  rely  in  any  way  on  the  terms  of  tl^  agree- 
ment, because  that  was  an  agreement  which  was 
to  last  during  the  engagement,  which  engagement 
has  now  been  put  an  end  to  ;  but  we  ougnt,  in  my 
opinion,  to  interfere,  and  I  think  that  the  proper 
order  will  be  to  continue  the  injunction  as 
regtu^  the  defendant's  notice  to  the  poet-office 
on  the  conditions  that  the  plaintiffs  must  under- 
take, in  addition  to  the  undertaking  they  have 
already  given,  not  to  open  the  letters  which  are 
addressed  to  him  at  their  office  except  at  two 
hours  in  the  day,  in  the  morning  and  afternoon 
when  the  post  comes  in,  and  that  the  defendant 
shall  have  liberty  at  those  hours  to  attend  there, 
and  also  that  they  must  undertake  to  deliver  to 
him,  instead  of  forwarding  to  him,  any  letters 
which  relate  to  his  private  business.  Then 
comes  the  question  of  costs.  We  have  slightly 
modified  the  order  as  it  comes  before  us,  vet  I 
think  that  ought  not  to  prevent  the  appellant, 
who  in  substance  has  failed,  from  paying  the  costs 
of  the  appeal. 

BowEN,  L.J. — I  am  of  the  same  opinion.  The 
appellant  complains  of  this  interlocutory  injunc- 
tion in  both  its  parts,  and  I  will  take  them  one 
after  the  other.  The  first  part  of  the  injunction 
restrains  the  defendant  from  making  or  publish- 
ing any  slanderous  statements  about  the  plain- 
tiff company  or  their  business.  Now,  has  the 
court  jurisdiction  to  grant  such  an  injunction  F 
It  seems  to  me  to  be  clear  that  it  has.  There  is 
a  wrong  done  which  is  actionable  if  it  has  been 
committed,  and  which  naturally  would,  if  repeated 
or  persisted  in,  affect  injuriously  the  property  or 
traide  of  the  plaintiff  company.  It  has  been 
held  since  the  Judicature  Act  th«t  a  plaiiutiff  is 
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entitled  to  the  protection  of  the  court  against  a 
wrong  of  that  aort  which  is  contained  in  a 
irritten  docoment ;  that  is  to  say,  the  court  will 
restrain  the  publication  of  a  libel  which  is  imme- 
diately calculated  to  injure  the  property  and 
trade  of  the  person  against  whom  it  is  directed. 
Then  can  there  be  any  distinction  in  principle 
between  a  slander  which  is  contained  in  a  written 
document  and  a  slander  which  is  not  P  In  the 
cases  of  Thorlev^  Cattle  Food  Company  v.  Matgam 
{ubi  fup.)  and  Thomas  v.  WUKams  (uhi  tup.)  the 
court  interfered  to  restrain  the  slander  which 
was  placed  upon  paper,  so  that  clearly  in  the  case 
of  such  written  slander  as  is  naturally  attended 
with  injni^  to  property  and  business,  the  court 
has  jurisdiction  to  interfere,  and  it  appears  to 
me  that  the  same  principle  must  apply  to  spoken 
slander.  Then  I  come  to  the  next  question,  about 
the  notice  to  the  postmaster.  The  defendant 
changes  his  address  from  the  plaintiff  company's 
office  to  a  private  residence,  and  sends  to  the  post- 
master a  notice  that  all  letters  addressed  to  him 
at  the  plaintiffs'  office  are  to  follow  him  to  his 
own  residence.  Now,  a  man  has  a  right,  when 
he  changes  his  address,  to  tell  the  postmaster  to 
send  his  own  letters  after  him ;  but  it  is  obvious 
that  he  has  no  right  to  tell  the  postmaster  to 
send  somebody  else's  letters  after  him.  The 
Question  here  is  whether  the  defendant  has  not 
aone  something  more  than  tell  the  postmaster 
to  send  his  own  letters  after  him— nis  letters 
relating  to  his  own  private  business ;  and  I  think 
he  has,  because  letters  addressed  to  an  agent  at 
the  office  of  his  principal  are  frequently  addressed 
to  him  as  a  servant,  though  there  may  of  course  be 
among  them  private  letters  which  belong  in  law 
to  him.  There  may  be  signs  which  would  show 
whether  the  letters  belong  to  the  servant  or  to 
his  master — for  instance,  words  written  on  the 
envelope.  But  the  servant  has  no  right,  merely 
because  letters  are  addressed  to  him,  to  say  that 
they  are  his  own  if  there  is  nothing  on  the 
envelopes  to  show  that  they  are  his  own,  and  not 
his  employer's  letters.  Therefore,  his  notice  to 
the  postmaster  is  clearly  too  large,  because  all 
the  letters  *which  are  addressed  to  him  at  his 
place  of  business  do  not  belong  to  him.  That  is 
obvious  in  principle,  and  is  shown  to  be  true  in 
&ct,  because  he  has  actually  had  letters  sent  to 
him  which  do  not  belong  to  him.  I  think,  there- 
fore, the  injunction  in  that  respect  is  right.  I  do 
not  in  the  least  rely  upon  Stapleton  v.  Foreign 
Tinevard  Atsoeiaiion  (11  L.  T.  Bep.  N.  S.  77), 
which  indeed  is  not  in  point;  but  it  seems  to 
Boggest  a  modtu  vivendi  in  this  case,  which  is, 
that  the  letters  should  be  opened  by  those  persons 
to  whose  premises  they  are  addressed,  but  in  the 
presence  of  the  appeUant,  and  that  they  should 
be  handed  over  to  turn  if  they  appear  to  relate  to 
his  own  private  afEairs. 

Fbt,  L.J. — I  am  of  the  same  opinion.  It  moat 
not  be  t^en  that,  by  our  omitting  the  words 
"  any  other  person  or  persons,"  we  decide  that  the 
court  can  only  grant  an  injunction  with  regard  to 
customers.  If  Mr.  Lawrence  had  insisted  upon 
those  words,  it  would  have  been  necessary  to 
decide  whether  they  could  be  inserted,  but,  as  he 
did  not,  it  is  unnecessary  for  us  to  give  any 
Opinion  on  the  point.  I  conceive  that  the  court 
has  plidnly  jurisdiction  to  ^;rant  injunctions 
against  slander,  as  well  as  against  libel.  At  the 
same  time  I  am  not  unconscious  of  the  inconveni- 


ence which  would  result  from  trying  actions  for 
slander  on  motions  to  commit.  I  think  that 
requires  careful  consideration  in  any  case  in  which 
the  court  is  asked  to  grant  an  injunction  against 
slander.  Then,  with  regard  to  the  notice  to  the 
postmaster.  It  seems  to  me,  for  the  reasons  given 
by  Bowen,  L.J.,  that  the  notice  was  too  large,  and 
I  come  to  that  conclusion  from  the  very  simple 
fact  that  it  has  induced  the  postmaster  to  send  to 
the  defendant  letters  which  belong  to  the  plain- 
tiffs. Then  the  question  as  to  who  is  to  open 
letters  is  undoubtedly  one  of.  considerable  diffi- 
culty, for  this  reason,  that  the  court  is  averse  from 
interfering  with  a  legal  right  except  so  far  as  is 
absolutely  necessary,  and  in  the  present  case  the 
court  would  not  desire  to  interfere  with  the  legal 
right  in  the  letters.  But  that  right  cannot  be 
ascertained  nntil  they  are  opened ;  they  must  be 
opened  by  somebody,  and  therefore  the  court  has 
to  determine  who  is  to  open  them.  There  are 
many  reasons  which  induce  me  to  think  that  the 

Elaintiffs  are  the  proper  persons  to  open  them. 
D  the  first  place,  the  letters-  are  addressed  to 
their  place  of  business;  and  in  the  next  place, 
there  appears  to  be  a  presumption  prima,  facie 
that  most  of  the  letters  addressed  to  the  defen- 
dant coming  there  are  letters  which  are  addressed 
to  the  defendant  on  their  business;  and  lastly, 
the  defendant  has  certainly  behaved,  with  regard 
to  some  of  the  letters,  and  with  regard  to  his 
other  relations  to  his  former  employers,  in  a 
manner  which  is  not  creditable  to  him,  and 
which,  as  between  him  and  the  plaintiffs,  renders 
it  more  expedient  that  the  opening  should  be 
done  by  them  in  his  presence  than  by  him  in 
their  presence.  I  therefore  entirely  agree  with 
the  opinion  which  has  been  expressed  in  that 
respect  by  their  Lordships. 

Solicitors    for    the  plaintiffs,   Michael   Abra- 
hams, Son,  and  Co. 
Solicitor  for  the  defendant.  A.  W.  Milh. 


Wedneiday,  May  7. 

(Before  Baggaixay,  Cotton,  and  Lindlet,  L.JJ.) 
Be  Great  Beblin  Steaxboat  Coupant.  (a) 

Fraudulent  agreement — Beadetion — Winding-up, 

In  order  to  enable  a  company  to  ehow  a  aood 
balance  at  their  bankers  in  case  ofiTt^iriei  there, 
B.  placed  money  to  their  credit,  whuik  they  were 
to  hold  in  trust  for  him. 

Some  of  the  money  was,  vnth  B.'t  content,  drawn 
out,  and  afterwards  the  company  was  ordered  to- 
be  wound-wa. 

Held  (affirming  the  decision  of  Bacon,  V.C.J,  that 
B.  was  not  entitled  to  have  the  balance  paid  to 
him. 

This  company  was  formed  on  the  21st  April  1882 
to  acquire  and  work  a  concession  from  the 
German  Government  for  the  running  of  a  line  of 
steamers  on  the  river  Spree  and  the  ship  canal 
from  Berlin  to  Spandau.  The  nominal  capital 
was  50,0002.  in  10,000  shares  of  52.  each,  but  no 
allotment  of  shares  was  ever  made,  and  no  shares 
were  subscribed  for  except  the  seven  shares 
agreed  to  be  taken  by  the  subscribers^  to  the 
memorandum  of  association,  and  for  which  they 
had  not  paid. 
J.  P.  Bowden deposed  that,  about  the  21st  March 

(a)  Beported  by  W.  0.  Bus,  Ewj.,  ButiaterMO-Law. 
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1883,  he  was  applied  to  through  his  solicitors,  by 
the  directors  of  the  company,  to  transfer  a  sum  of 
lOOOJ.  to  the  credit  of  the  company  at  their 
baakers,  Messrs.  Glyn  and  Co.,  so  that  they  might 
haTe  a  creditable  balance  in  case  of  inquiries  from 
certain  Berlin  bankers,  -with  whom  they  were  en- 
deavouring to  place  a  nnmber  of  the  shares  of 
the  company,  it  being  agreed  that  the  sum  was 
not  to  be  used  for  the  general  purposes  of  the 
company,  and  that  the  company  were  merely  to 
hold  the  sum  as  trustees  for  him.  He  also  deposed 
that  on  the  21st  March  1883  the  following  reso- 
lution was  passed  by  the  board  : 

Besolred  to  aooept  lOOOI.  for  a  period  of  one  montii 
from  Mr.  J.  P.  Bowden  for  the  purpose  of  faaTing  it 
plaoed  at  Meian.  Glyn,  Mills,  Cnrrie,  and  Co.,  to  the 
«redit  o(  theoompaar,  for  the  pnrpoae  of  turin;  a  eiedi- 
tiAle  balanoe  in  oaaa  of  inqniries  from  Berlin  bankara, 
hat  not  for  the  general  pnrpoaes  of  the  company,  snoli 
money  to  be  returned  intaot  at  the  exptratiosa  of  one 
Bumtn.  Mo  cheqne  to  be  drawn  by  the  oompany  valen 
eoantenigaed  by  the  finaaeial  learBtary  pra  tim.,  tiia 
«oapany  B>ei«ly  holding  smh  nnn  as  trostee  for  the 
■aid  J.  P.  Bowdan.  For&ar,  to  q>poiat  Mr.  A.  E.  Bnna 
«i,«T.«i«]  aeoretary  pro  ten.  for  two  months  certain  iriik- 
<rat  nJary,  or  nntil  the  lOOOI.  is  repaid,  bat  with  power 
tor  tike  aadd  A.  E.  Bonn  to  lemgn  at  leren  days'  notiee 
witUn  that  period. 

Bowden  placed  the  lOOW.  to  the  credit  of  the 
company,  and  subsequently,  on  the  application  of 
the  directors,  he  sllowed  different  sums  to  be 
paid  out  of  the  money  for  the  purposes  of  the 
company,   which   were  not   alleged  to   be  im- 

The  money  was  drawn  out  by  cheques  counter- 
signed by  the  above-mentioned  A.  E.  Bunn,  who 
was  one  of  Bowden's  solicitors,  and  a  balance  of 
992.  15*.  only  was  left.  It  appeared  that  the  com- 
pany never  had  any  other  money  to  its  credit 
besides  the  lOOOZ.  received  from.  Bowden. 

li  appeared  that  no  Berlin  banlcer  ever  made 
any  inquiry  with  reference  to  the  funds  of  the 
company,  and  in  Nov.  1883  a  letter  was  received 
from  Berlin  from  which  it  appeared  that  no  such 
inquiry  was  probable. 

On  the  12tti  Jan.  1884  an  order  was  made  for 
the  compulsory  winding-ap  of  the  company. 
Bowden  made  an  afSdavit  in  opposition,  in  which 
he  stated  he  was  a  creditor  for  1350Z.,  but  did  not 
mention  the  992.  158.,  which  was  then  standing  to 
the  credit  of  the  oompany. 

Bowden  pat  in  a  proof  against  the  oompany  for 
1350L,  but  that  did  not  appear  to  include  the 
992. 15«. 

On  the  21st  Feb.  1884  Bowden  took  out  a  sum- 
mons in  the  winding-np  for  the  payment  to  him 
of  the  992. 16». 

The  application  was  adjourned  into  coort,  and 
came  before  Bacon,  V.C,  on  the  7th  March  1884, 
and  was  dismissed  with  costs. 

From  this  decision  Bowden  appealed. 

XJjpjohn  for  the  appellant. — The  company  are 
trustess  of  ihe  balance  of  the  10002.  for  tne  appel- 
lant. If  there  is  fraud  on  the  face  of  the  trans- 
action, the  purpose  was  never  carried  out,  as  no 
inquiries  were  ever  made  by  any  Berlin  bankers. 
The  appellant  is  therefore  entitled  to  this 
money : 

Symei  v.  Bughes,  22  L.  T.  Bep.  N.  S.  462 ;  L.  Bep. 

9Eq.475; 
Taylor  v.  Bowert,  34  L.  T.  Bep.  N.  S.  988;  1  Q.  B. 

DiT.291j 
KnatehiuU  y.  HalleU,  42  L.  T.  Bep.  N.  8. 421 ;  18 

Ch.  Div.  696. 


MaHen,  Q.C.  and  Byland  for  the  respondent.— 
This  was  a  fraudulent  attempt  to  deceive,  vat 
only  the  Berlin  bankers,  but  the  pablic.  and 
was  continued  until  the  commencexaent  of  the 
wisding-np,  when  the  rights  of  the  parties  were 
fixed.  KnatehbtiU  v.  HaUeU  does  not  apply,  aa 
this  is  a  case  of  a  fraudulent  loan,  not  of  a  tmst. 

Upjohn  in  reply. 

Ba66ALLax,  LJ^. — ^In  my  o^iioB  this  appeal 
fails.  On  the  21st  March  1^  a  resolution  was 
passed  by  the  directors  in  these  terms :  [His 
LordBhip  read  the  resolution.]  It  is  not  disputed 
that  the  lOOOL  was  placed  by  the  appellant  to  the 
credit  of  the  company  at  ihe  bank  of  Glyn  and 
Co.  for  a  fraudulent  purpose.  But  the  appellant 
says  that  the  money  was  never  applied  for  any 
fraudulent  purpose,  that  the  purpose  came  to  an 
end,  and  that  he  is  entitled  to  have  the  money 
back  as  being  impressed  with  a  trust  in  his 
favour.  What  ha^^ned  was,  that  about  9001. 
was  drawn  out  pursuant  to  resolutions  of  the 
directors  with  the  consent  of  the  appellaat,  for 
purposes  which  were  not  fraodulent,  and  was 
applied  accordingly.  In  November  last  a  com* 
nuinication  was  received  by  the  directors  frran  a 
person  who  was  negotiating  for  them  at  Berlin, 
&om  which  it  appeared  that  no  applications  had 
been  made  by  any  Berlin  bankers,  and  that  none 
were  to  be  e:q>ected.  In  the  view  I  take  of  the 
case  I  think  it  weis  then  open  to  the  appellant  to 
say  at  once,  "  The  purpose  for  which  this  moixiy 
was  advanced  cannot  be  carried  into  efiect ;  pay 
me  back  the  balance."  But  the  appellant  did  not 
recall  his  money.  It  was  possible,  though  not 
probable,  that  applications  might  still  be  received 
from  Berlin  bankers,  and  that  the  scheme  might 
be  carried  out.  The  appellant,  however,  did 
nothing  to  repudiate  the  arrangement,  and  bo 
matters  remained  until  the  presentation  c^  the 
petition  to  wind-up.  Then,  after  a  winding-up 
order  has  been  mack,  he  brings  forward  his  claim. 
There  have  been  cases  in  which  a  party  who  has 
parted  with  his  property  under  a  fraudulent 
arrangement  has  nevertheless  been  allowed  to 
recover  the  property,  but  this  case  (liffers  from 
them  in  many  respects,  especially  in  this,  that 
there  was  no  repudiation  till  after  the  commence- 
ment of  the  winding-up. 

GoTTOH,  L.J. — ^I  am  of  opinion  that  the  decisioa 
of  (he  Yice-Chanoellor  is  right.  I  think  it  the 
just  result  of  the  evidence  that  the  balance  now 
in  dispute  is  earmarked  as  part  of  the  nkoney 
which  the  appellant  advanced.  Then  the  appel- 
lant says  that  the  oompany  were  to  hold  tUs 
sum  in  trust  for  him,  ana  the  reaolntion  no  doubt 
says  that  they  shall.  But  that  declaration  of 
trust  is  coupled  with  a  statement  that  the  advaooe 
is  made  in  order  that  the  companv  may  appear  to 
have  a  creditable  balance  at  tneir  cankers  if 
mquiries  are  made — a  purpose  which  is  admitted 
to  be  fraudulent.  Tlte  money  was  to  be  repre- 
sented to  be  the  money  of  the  company,  but  by  a 
private  arrangement  it  was  not  to  be  their  moneqr. 
Then  it  is  said  that  a  person  who  parts  with  his 
property  for  a  fraudulent  purpose  may  repudiate 
the  bargain  and  get  the  property  back.  Igivena 
opinion  whether,  in  November  last,  the  appellant 
could  have  done  so.  He  did  not  attempt  to^oao^ 
but  wuted  till  the  event  happened  whli^  put  am 
end  to  the  purpose  for  which  the  money  was 
deposited.    He  left  the  money  at  the  bank  as  Iook 
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as  the  posaibility  of  carrying  out  the  illegal  pur- 
poae  continned.  and  it  is  now  too  late  for  him  to 
reclaim  it.  Assuming  that  he  had  the  right  to 
repudiate  the  bargain,  he  has,  in  mj  opinion,  lost 
that  right. 

LraDLZT,  ItJ.—l.  am  also  of  Ofnnion  that  the 
deciaion  of  the  Yioe-Chancellor  is  correct.  I  am 
sot  satisfied  that  this  was  ix>t  a  case  of  loon  as 
distinguished  from  trust,  and  if  that  is  the  true 
view  it  is  fatal  to  the  appellant's  case.  But  if  it 
msalcase  of  trust,  the  appellant  must  show  what 
the  trust  was.  He  does  so,  and  shows  an  illegal 
trust,  since  the  purpose  of  the  advaoce  was  to 
give  a  fictitious  credit  to  the  company.  The  trust 
at  first  was  to  last  ouIt  for  a  month.  The  sum 
was  drawn  upon,  and  the  residne  was  left  in  the 
hands  of  the  company  to  get  them  credit  If  the 
case  is  one  of  debt  the  appellant  is  not  entitled 
to  be  paid  in  fulL  Whether  it  was  a  loan  or  a 
trust,  I  think  that  the  appellant  might  haye 
iwailed  the  money  at  the  end  of  the  month.  He 
did  not  do  so,  but  left  it  where  it  was  until  the 
conunenoement  of  the  winding-up.  The  object 
for  which  the  adyance  was  made  was  attained,  as 
the  company  continued  to  haye  a  fictitious  credit 
till  the  commencement  of  the  winding-up.  After 
that  I  think  it  is  too  late  for  the  appellant  to 
rqmdiate  the  bargain  and  claim  the  money. 

Solicitors  for  the  appellant,  Arnold  E.  WiUiamt 
toiSunn. 

Solicitor  tor  the  Kqnidator,  Montaya  SawJnni. 


Friday,  Jtme  13. 

(Before  Baggallat,  Cottox,  and  Lindlet,  L JJ.) 

Sat  parte  CoKNUieHUC ;  Be  Mitchbll.  (a) 

BoHhn^try — FeliHon — DomicU  of  debtor — Onvt  of 
froof — Officer  in  the  British  army — Bankrwptey 
Ad  1883  (46  ^  47  Viet.  e.  52),  ».  6,  mh-ieel.  1  («Z). 
I»  order  to  come  ^cithin  »ith-$eet.  1  Xd)  ofteet,  6  of 
the  Banhniptcy  Act  1883  the  debtor  mtut  be 
domiciled  in  England  M  di*tingui*hed from  Scot- 
land or  Ireland. 
Am  a  rule  the  onus  is  on  the  petitioning  creditor  to 
shov)  tliat   the  debtor  is  dmnicUed  i»  England, 
though  he  may  produce  sjich  an  amount  of  primd 
facie  evidence  of  an  English  domieil  as  to  throto 
the  burden    of  disproving    the    domieil  on  ih« 
debtor. 
The  fact  that  the  debtor  has  an  English  name  and 
is  an  officer  in  the  Briiish  army,  does  not  raise  a 
presumption  that  he  has  an  English  domieil  as 
distinguished  from,  Scotch  or  Irish,  as  a  Scotch- 
man  or  Irishman  entering  the  British  army  does 
not  lose  his  domidl  of  origin. 
Telverton  v.  Telverton  (1  L.  T.Bep.  N.  8. 194;  1 
file.  ^  Tr.  574)  and  Brown  v.  Smith  (15  jBeav. 
444)  followed. 
The  cases  relating  to  Anglo-Indian  domicQ  com- 
mented on. 
This  was  an  appeal   by  a   petitioning   creditor 
■igainst  an  order  of  ilu.  Begistrax  Hazlitt   dis- 
missing  a   bankruptcy    petition    presented    by 
Andrew  Cunnii^ham  agamst  Lieutenant-Colonel 
Uitchell,  Royal  Elngineers. 

On  the  5th  Sept.  1882  Mitchell  commenced  an 
action  for  damages  against  Cunningham  in  the 
Qaeen'8BencbDiyi8ion,and  Cunningham  deliyered 
a  counter-claim  for  16Z. _      

(*)  B^vitad  bj-  W.  C.  Bua,  Em^,  Bud«er-«VX«wi ' 


The  action  was  tried  on  the  8th  Noy.  1883,  when 
the  jury  could  not  agree  as  to  Mitchell's  claim, 
but  gave  a  yerdict  in  Cunningham's  fayour  on  his 
counter-claim,  and  judgment  was  entered  accord- 
ingly with  costs,  which  were  afterwards  taxed  at 
119J. 

In  the  writ  issued  by  Mitchell  in  this  action  he 
was  described  as  "  of  No.  17,  Glendower- mansions, 
Harrington-road,  South  Kensington,  in  the  county 
of  Middlesex,"  and  in  an  affioayit  in  the  action 
sworn  by  him  on  the  &th  March  1883  he  was 
described  in  the  same  way. 

Mitchell  not  haying  paid  the  amount  of  the 
judgment  debt  and  costs,  Cunningham  caused  a 
oankruptcy  notice  to  be  seryed  upon  him  in 
respect  thereof,  with  which  he  failed  to  comply, 
and  on  the  7th  March  1884  a  bankruptcy  petition 
was  presented  against  him. 

In  Sept.  1881  Mitchell  was  appointed  to  the 
command  of  the  Boyal  Engineers  in  Gnemsey 
and  Aldemey,  and  had  au  ofBcial  residence  in 
Guernsey.  'I'lie  bankruptcy  notice  and  the  peti- 
ti<m  were  by  leaye  of  the  court  seryed  on  him  in 
Guernsey. 

The  petitioning  creditor's  solicitor  made  an 
affidavit  in  which  ne  said  that,  to  the  best  of  his 
knowledge  and  belief,  the  debtor  was  domiciled  in 
England,  and  that  the  head-quarters  of  the  Boyal 
Engineers  was  at  Chatham.  In  another  afiidayit 
be  said  that  the  debtor  was  residing  at  his  official 
refidence  in  Guernsey. 

On  the  26th  May  1884  the  debtor  made  an  affi- 
davit in  which  he  said  that,  from  the  8th  Sept. 
1881,  when  he  commenced  his  official  duties  in 
Gnemsey,  down  to  the  date  of  his  affidavit,  he  had 
reeided  at  his  official  residence  in  Guernsey,  and 
had  had  no  other  residence,  and  that  the  head- 
quarters of  the  Boyal  Engineers,  as  to  the 
Gnemsey  district,  were  in  Guernsey.  He  said 
that  occasionally  during  the  above-mentioned 
period  he  had  obtained  leave  of  absence,  and  upon 
such  few  occasions  had  temporarily  stayed  at 
No.  17,  Glendower-mansions,  South  Kensington, 
which  was  an  hotel. 

The  petition  was  heard  on  the  2nd  May  1884, 
when  the  Registrar  dismissed  it  on  the  ground 
that  the  debtor  was  not  domiciled  in  England, 
and  that  within  a  year  before  the  presentation  of 
the  petiticm  he  had  not  ordinarily  resided  nor  had 
a  dwelling-house  or  place  of  business  in  England. 

The  petitioning  creditor  appealed. 

On  the  hearing  of  the  appeal  it  was  stated  that 
the  debtor  was  oy  birth  an  Irishman  (though 
there  was  no  evidence  to  that  effect),  and  the  case 
was  argued  on  that  assumption. 

Lyon  for  the  appellant. — ^The  affidavit  filed  by 
the  debtor  in  the  action  shows  that  within  a  year 
before  the  date  of  the  presentation  of  the  petition 
he  has  ordinarily  resided  or  had  a  dwelling-house 
in  England,  and  therefore  the  case  comes  within 
sect.  6,  sub-sect.  1  (d)  of  the  Bankruptcy  Act  1883. 
He  also  holds  a  commission  in  the  British  army, 
and  is  therefore  a  domiciled  LngUshman,  what- 
ever his  domieil  of  origin  may  be,  even  if  he  is  a 
Scotchman  or  Irishman  by  birth.  [^Sidney  Woo^, 
for  the  debtor,  referred  to  Dicey  on  the  Law  of 
Domieil,  p.  139.]  He  may  retain  his  domieil  of 
origin  for  some  purposes.  In  Forbes  v.  Forbes 
(Kay,  341)  it  was  held  that  a  Scotchman  by 
birth  who  entered  into  the  military  service  of  the 
East  India  Company,  acquired  an  Anglo-Indian 
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domicil,  but  if  he  left  the  service  and  returned  to 
his  own  country  his  domicil  of  oriein  reverted, 
unless  he  had  shown  an  intention  of  abandoning 
it.  [CoTTOJr,  L.J. — Does  that  apply  to  a  Scotch- 
man entering  the  British  army?]  There  are 
similar  decisions  as  to  officers  entering  the  mili- 
tary service  of  a  foreign  sovereign : 

Ommanay  y.  Bingham,  cited  5  Ves.  757 ; 

Hoig»<m  t.  D»  Beauehetna,  12  Moo.  F.  C.  285 ; 

£h>m«rti»il«  T.  BoTnerviUe,  cited  5  Ves.  750. 

For  the  purposes  of  the  present  case  a  Scotchman 
or  an  Irishman  stands  in  the  same  TX>sition : 

Bruce  t.  Bruce,  5  Yea.  761 ;  2  B.  A  F.  229,  n. 
In  Telverion  v.  YelveHon(l  L.  T.  Kep.  N.  S.  194; 
1  Sw.  &  Tr.  574)  the  jurisdiction  of  the  Divorce 
Court  was  in  question.    The  onus  is  on  the  debtor 
to  show  that  he  is  not  a  domiciled  Englisman. 

Sidney  Wool/,  for  the  debtor,  was  not  heard. 

Baogallay,  L.J.  referred  to  sub-sect.  1  (d)  of 
sect.  6,  and  continued  : — It  appears  to  me  that  it 
is  not  established  that  the  debtor  "  within  a  vear 
before  the  date  of  the  presentation  of  the  petition 
has  ordinarily  resided  or  had  a  dwelling-house  or 
place  of  business  in  England."  But  the  question 
remains  whether  he  is  domiciled  in  England,  and 
I  am  of  opinion  that  the  onus  is  on  the  petitioning 
creditor  to  show  that  the  debtor  is  domiciled  in 
England.  I  can  quite  conceive  that  there  may 
be  cases  in  which  there  may  be  such  an  amount 
of  prima  facie  evidence  of  an  English  domicil  as 
to  shift  the  burden  on  to  the  respondent.  But 
all  the  evidence  we  have  in  the  present  case  is, 
that  the  debtor  bears  a  name  which  might  be 
that  either  of  a  subject  of  Her  Majesty  or  of  a 
citizen  of  the  United  States  of  America,  and  he 
holds  a  commission  in  the  military  service  of  the 
Queen.  That  he  might  hold  if  his  domicil  was 
Scotch  or  Irish,  or  possibly  even  Indian.  It  has 
been  argued  that  tne  mere  &«t  that  a  man  is 
serving  the  (^ueen  of  England  in  her  army  makes 
him  an  Englishman,  though  his  domicil  of  origin 
was  Scotch  or  Irish.  I  cannot  assent  to  this. 
The  present  case  has  been  argued  on  the  assump 
tion  that  the  debtor's  domicil  of  origin  was  Irish. 
The  rules  of  law  on  the  subject  may  be  arranged 
under  three  heads :  (1)  A  subject  of  Her  Majesty 
entering  into  the  military  or  naval  service  of  a 
foreign  power  acquires  a  domicil  in  the  country 
of  that  power;  (2)  a  subject  of  Her  Majesty 
entering  Her  Majesty's  military  or  naval  service 
does  not  thereby  lose  his  domicil  of  origin,  which 
may  be  English,  Scotch,  or  Irish;  (3)  there  are 
some  anomalous  cases  in  which  a  subject  of  the 
Queen  had  entered  into  the  service  of  the  old  East 
India  Company,  and  it  was  held  that  he  had  what 
wa«  called  an  Anglo-Indian  domicil.  Such  cases 
can  hardly  arise  now,  because  the  separate  govern- 
ment of  the  East  India  Company  has  ceased  to 
exist,  and  the  army  in  British  India  is  now  part 
of  the  Queen's  armjr.  Perhaps  those  cases  rather' 
depended  on  the  notion  that  the  officer  had  entered 
into  the  service  of  a  otMwi- foreign  power.  But  I 
think  the  second  of  tne  rules  I  have  mentioned 
applies  to  the  present  case.  Whether  Colonel 
Mitchell's  domicil  of  origin  was  Scotch  or  Irish 
when  he  entered  the  service  of  the  Queen,  he  did 
not  thereby  lose  his  domicil  of  origin.  If,  as  has 
been  assumed,  his  domicil  of  origin  was  Irish,  he 
has  never  forfeited  or  abandoned  that  domicil. 
The  petitioning  creditor,  therefore,  has  not  estab- 
lished what  sub-sect.  1  (d)  of  sect.  6  requires,  and 


the  registrar's  decision  was  right.  The  case  of 
Hodgson  v.  De  Beaudtesne  (12  Moo.  P.  C.  285) 
was  a  peculiar  case.  The  testator  in  that  case 
went  to  India  in  the  military  service  of  the  East 
India  Company,  and  thus  acquired  an  Anglo- 
Indian  domicil.  He  returned  to  England  on 
furlough,  and  while  on  furlough  he  went  to  reside 
in  France,  and  died  there.  He  had  while  residing 
in  France  acquired  the  brevet  rank  of  Major- 
General  in  Her  Majesty's  army,  and,  being  BtOl 
an  officer  in  the  Indian  army,  he,  was  always 
liable  to  be  recalled  to  India  on  active  service. 
It  was  held  that  the  presumption  raised  by  his 
residence  in  France  of  nis  intoition  to  put  off  his 
English  domicil  and  acquire  a  Frencn  domicil 
was  rebutted  by  the  other  facts,  it  being  incom- 
patible with  his  duty  as  an  officer  to  acquire  a 
domicil  in  a  foreign  State. 

Cotton,  L.J. — lagree  in  the  reasons  which  have 
been  expressed  by  Baggallay,  L.J.,  but  I  think  it 
right  to  add  a  few  words.  It  is  not  sug^gested 
that  the  debtor  has  within  a  year  ordinaruv  re- 
sided or  had  a  place  of  business  in  En^lano.  It 
is  said  that  in  tae  writ  and  in  an  affidavit  filed  in 
the  action  he  described  himself  as  of  "  No.  17, 
Glendower-mansions,  Harrington-road,  Sooth 
Kensington."  It  turns  out  that  that  house  is  an 
hotel,  and  though  a  man  might  ordinarily  reside  at 
an  hotel,  his  occasional  going  there  would  not  make 
it  his  dwelling-house.  'The  great  contest,  however, 
has  been  on  the  question  of  domicil.  I  agree  that 
the  onus  of  proof  is  on  the  petitioning  creditw, 
though  of  course  there'  might  be  cases  in  which 
there  was  primd  ftuie  evidence  to  shift  the 
burden.  I  am  of  opinion  that  "  domicil  in  Eng- 
land "  means  in  England  as  distinguished  from 
Scotland  and  Ireland,  as  well  as  from  foreign 
countries,  because  Scotland  and  Ireland  have 
their  own  separate  legal  tribunals.  It  is  meant 
that  the  deotor's  domicil  must  be  strictly  in 
England,  as  distinguished  from  other  parts  of 
the  United  Kingdom.  What  is  the  primd  fade 
evidence  in  the  present  case  P  The  debtor  is  an 
officer  in  the  Boyal  Engineers,  the  head-quarters 
of  the  Engineers  being  at  Chatham.  It  is  said 
that  this  establishes  that  his  domicil  is  English. 
I  am  of  opinion  that  that  conclusion  is  erroneous. 
No  doubt,  if  a  foreigner  enters  the  British  army 
and  resides  in  England,  his  domicil  will  be  in 
England.  But  is  there  in  the  present  case  anv 
prima  facie  presumption  that  the  debtor's  domicil 
IS  in  England  P  It  is  said  that  a  Scotchman  by 
entering  the  service  of  the  East  India  Company 
acquirer  an  Anglo-Indian  domicil.  I  take  excep- 
tion to  the  expression  "  by  entering  the  service  " 
of  the  East  India  Company.  The  ground  of  the 
decisions  in  those  cases  was,  that  the  officer  was 
residing  in  England,  under  circumstances  which 
showed  that  he  intended  to  abandon  his  domicfl 
of  origin,  under  circumstances  which  rendered  it 
his  duty  to  reside  there  permanently.  It  was  not 
the  entering  the  service,  but  the  residence  in 
India  under  circumstances  which  required  him  to 
remain  there,  which  caused  the  change  of  domicil, 
Th\s  is  really  what  was  said  by  Wood,  V.C.  in 
Forhei  v.  Forhei  (1  Kay,  356) :  "  When  an  officer 
accepts  a  commission  or  employment,  the  duties 
of  which  necessarily  require  residence  in  India, 
and  there  is  no  stipulated  period  of  service,  and 
he  proceeds  to  India  accordingly,  the  law,  from 
such  circumstances,  presumes  an  intention  con- 
sistent with  his  duty,  and  holds  his  residence  to 
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be  antmo  et  faeto  in  India."  A  Scotchman 
entering  into  the  British  army  does  not  by  that 
&ct  alone  acanire  a  different  domicil.  His  resi- 
dence in  England  is  only  a  temporary  one  for  the 
panwee  of  discharging  his  miutary  duties.  All 
we  know  in  the  present  case  is,  that  the  officer 
holds  a  commission  in  the  Engineers,  and  his 
residence  in  Guernsey  is  merely  for  the  purpose  of 
discharging  his  duty  as  an  officep'  That  duty 
does  not  regnire  his  permanent  residence  at 
Chatham.  The  point  was  really  decided  in 
YOverUm  v.  Ydoerton  (1  L.  T.  Rep.  N.  S.  194; 
1  Sw.  A  Tr.  574),  and  in  SomerviUe  v.  BomerviUe  (10 
Yes.  7S0)  it  ^as  assumed  that  the  mere  acceptance 
by  a  Scotchman  of  a  commission  in  the  English 
army  did  not  make  him  lose  his  domicil  of  origin. 
I  am  of  opinion  that  those  cases  were  rightly  de- 
ci^d.  It  is  said  that  this  view  is  contrary  to  the 
oases  in  which  a  Scotchman  has  entered  into  the 
Bnssian  or  Dutch  military  service.  But  it  is  not 
the  mere  fact  of  entering  into  the  foreign  service, 
but  the  going  to  Bnssia  or  Holland  under  circum- 
stances which  would  require  the  ofBcer  to  reside 
there  permanently,  which  brought  about  the 
change  of  domicil.  All  that  was  decided  in 
SodgKm  v.  Be  Beauehetne  (12  Moo.  P.  C.  285)  was 
this,  that  an  officer  in  the  English  army,  who  was 
also  in  the  service  of  the  East  India  Company, 
could  not  while  he  was  in  those  services  acquire  a 
domicil  in  a  foreign  country,  because  that  would 
be  inconsistent  with  the  duty  which  he  owed  to 
the  Queen  and  to  the  East  India  Company.  In 
my  opinion  the  decision  of  the  registrar  was 
right. 

_  IiDiSLET,  L.J. — I  am  of  the  same  opinion.  It 
is  incomb^fit  on  the  petitioning  creditor  to  prove, 
if  it  is  disputed,  that  the  conditions  presented  by 
snb-sect.  1  (d)  of  sect.  6  exist.  Upon  the  facts  it 
is  pretty  plain  that  Colonel  Mitchell  has  not 
within  a  year  before  the  date  of  the  presentation 
of  the  petition  ordinarily  resided  or  had  a  dwell- 
ing-house in  England.  The  evidence  shows  that 
the  residence  at  Kensington  was  a  temporary 
one  at  an  hotel.  It  is  said,  however,  that  he  is 
dmmciled  in  England,  and  the  first  C[uestion  is, 
on  whom  is  the  onus  of  proof  P  I  think  it  is  on 
the  petitioning  creditor.  Has  he  discharge  it  P 
It  is  true  that  the  debtor  has  an  English  name, 
and  that  he  is  an  officer  in  the  English  army. 
Bat  these  circumstances  alone  do  not  raise  any 
presamption  that  his  domicil  is  English  as  dis- 
tingnisbed  from  Scotch  or  Irish,  though  it  mav 
be  they  raise  a  presumption  that  he  is  a  British 
subject.  It  is  said  that,  whether  his  domicil  of 
origin  was  Scotch  or  Irish,  it  became  English  by 
his  entering  into  the  English  army,  and  m  par- 
ticnlar  by  his  entering  the  Boval  Engineers 
whose  head-quarters  are  at  Chatham.  I  think 
that  this  is  not  a  correct  view  of  the  law.  This 
depends  on  whether  that  which  Mr.  Dicev  savs  in 
his  book  correctly  represents  the  result  of  the 
antborities.  He  savs  (p.  139):  "  A  soldier  or  sailor 
in  the  service  of  his  own  Sovereign  retains  the 
domicil  which  he  had  on  entering  the  service, 
wherever  he  may  be  stationed,"  and  he  refers  to 
YOeerton  v.  Yelverton  (1  L.  T.  Rep.  N.  S.  194;  1 
8w.  &  Tr.  674)  and  Broton  v.  Smith  (15  Beav.  444). 
I  think  that  his  statement  is  fully  borne  out  by 
those  antborities.  The  point  appears  to  me  per- 
fectly plain.  It  is  not  suggestea  that  those  cases 
have  been  overruled,  but  reliance  has  been  placed 
rathe  cases  relating  to  Anglo-Indian  domicil. 


Those  cases  were  anomalous  and  exceptional,  and 
the  theory  of  them  is  not  very  clear.  It  think  it 
was  correctly  explained  by  Turner,  L.J.  in  Jopp 
V.  Wood  (4  De  J.  &  S.  623).  He  said:  "At  the 
time  when  those  cases  were  decided  the  govern- 
ment of  the  East  India  Company  was  in  a  great 
degree,  if  not  wholly,  a  separate  and  independent 
government,  foreign  to  the  Government  of  this 
country  ;  and  it  may  well  have  been  thought  that 
persons  who  had  contracted  obligations  with  such 
a  government  for  service  abroad  could  not  reason- 
ably be  considered  to  have  int«nded  to  retain  their 
domicil  here.  They  in  fact  became  as  much  es- 
tranged from  this  country  as  if  they  had  become 
servants  of  a  foreign  Government."  Looking  at 
what  the  Lord  Justice  there  says  and  at  what 
Wood,  V.C.  said  in  Forbe*  v.  Forbet  (Kay,  341),  it 
may  well  be  that  the  tact  of  the  residence  in  the 
East  Indies  taa.j  have  introduced  an  anomaly 
into  the  law  of  domicil.  While  they  were  law 
those  cases  very  much  confused  the  English  law 
of  domicil,  and  they  were  always  anomalous  cases. 
But  when  we  are  asked  to  say  that,  by  merely 
entering  into  the  English  army,  an  Irishman  loses 
bis  domicil  of  origin,  I  think  tnere  is  no  authority 
for  the  proposition.  ^^^j  dismissed. 

Solicitor  for  the  appellant,  E.  B.  KeeU. 
Solicitors  for  the  respondent,  Lewis  and 


Twttday.MwreU^.        i<"L     iP  ^ 
(Before  Bbjstt,  M.B.,  Bagoallat  and 
LiNDLur,  L.JJ.) 
Stock  v.  Inolis.  (a) 

Marine  insurance— Insurable  itUerett — No  speeifie 
appropriation  of  goods  to  eontraet — Property  wA 
passed  to  the  assured — "  Free  on  hoard." 

D.  and  Co.,  sugar  merchants  qf  London,  agreed  in 
writing  to  sell  to  the  plaintiff,  a  merchant  at 
Bristol,  200  tons  of  sugar  of  a  certain  guality  a* 
regards  saccharine  matter,  at  the  price  of  21«.  9d. 
per  cwt.  fo.b.  Hamburg.  The  sugar  xoae  to  be 
shipped  from  Hambura  to  Bristol,  and  payment 
mas  to  be  made  by  cash  in  London  in  exchange 
for  biUs  of  lading.  D.  and  Go's  agents  ai  .Ham- 
burg,  in  performance  of  this  eontraet  and  also  of 
another  Bristol  contract  for  another  200  tons  of 
sugar,  shipped  thence  per  the  steamship  City  of 
Dublin  400  tons  of  sugar,  and  consigned  the 
same  to  Bristol.  D.  and  Co.'s  usual  course  of 
business  teas,  as  the  plaintiff  knew,  not  to  appor- 
tion  particular  hags  of  sugar  to  particular  buyers 
at  the  time  of  shipment,  but  to  apportion  the 
various  hags  and  the  biUs  of  lading  representing 
them  between  their  various  buyers  at  a  pat' 
tieular  port,  after  the  sugar  had  been  shipped  ami 
after  D.  and  Co.  had  received  the  hiUs  ofladma. 
This  was  done  in  order  that  D.  and  Co.  might 
with  comparative  acouraey  make  tip  to  each  buyer 
the  amount  of  saccharins  matter  contracted  for 
by  him.  The  City  of  Dublin  was  lost  on  the 
voyage  from.  Hamburg  to  Bristol,  before  aoM 
appropriation  of  sugar  had  been  made  by  D. 
<md  Co.,  hut  D.  and  Co.  afterwards  appropriaied 
200  tons  to  the  plaintiff  and  sent  him  an  invoice, 
and  the  plaintiff  thereupon  paid  for  the  sugar  so 
appropriated  to  him.  The  plaintiff  had  a  floating 
policy    on    goods,  and   on   hearing  of  the  lost 

(a)  Beported  by  A.  A.  Hopkibs,  Eaq.,  Burlater^rt-Law,  T  ^ 
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declared  there^'nder  in  respect  of  these  200  ions  of 
augwr  in  the  City  of  Dublin. 

Seld,  in  an  action  on  suchpoUcy,  that  the  plaintiff 
had  an  inam^aVle  interest  in  such  sugar.  Because, 
aUhovyh  the  property  had  not  passed  to  him,  the 
words  f.oJ).  in  the  contract  made  between  the 
parties,  having  regard  to  t  heir  knowledge  of  the 
eonrse  of  business,  showed  it  to  be  their  intention 
that  the  200  tons  bought  by  the  plaintiff  should  be 
at  his  rislt,  and  that  he  should  be  liable  to  pay  for 
it  whether  it  arrived  or  not. 

Judgment  of  Field.  J.  (47  L.  T.  Bep.  N.  8.  416) 
reversed. 

This  was  an  appeal  from  a  judgment  of  Field,  J., 
on  further  consideration  (reported  47  L.  T.  Bep. 
N.  S.  416). 

The  plaintiff  was  a  Bristol  merchant  and  sought 
to  recover  from  the  defendant,  an  underwriter  at 
Lloyd's,  under  a  "floating "  marine  policy  on 
goods  in  respect  of  a  loss  of  3900  bags  of  sugar 
shipped  on  board  the  City  of  Dublin  &om  Ham- 
burg to  Bristol. 

The  facts,  which  are  very  fully  set  out  in  the 
judgment  of  Field,  J.,  were  as  follows : — 

The  sugars  which  were  lost  had  been  shipped 
at  Hamburg  for  Messrs.  Drake  and  Co.,  London 
merchants,  Dy  their  forwarding  agents  there,  in 
intended  performance  of  two  written  contracts 
for  sale  entered  into  by  Drake  and  Co.  with  two 
Bristol  buyers  in  Jan.  1881.  At  the  time  of  the 
loss,  on  the  4th  Feb.,  the  position  of  things  with 
regard  to  these  contracts  was  as  follows :  By  the 
earliest  of  these  two  contracts  (the  7th  Jan.) 
Drakes  agreed  to  sell  to  a  Bristol  firm  (W.  Beloe 
and  Co.)  200  tons  of  sugar,  price  21«.  9d.  per 
cwt.  net,  f.o.b.  Hamburg,  for  88  degrees  net 
saccharine  contents.  Sugar  to  analyse  between 
86  and  92  net,  6d.  per  cwt.  to  be  paid  or  allowed 
for  each  degree  ibove  or  below  w,  but  anything 
above  92  not  to  be  paid  for,  and  should  tl^ 
average  analysis  of  whole  contract  exceed  90  such 
excess  not  to  be  paid  for.  For  January  delivery 
at  Hamburg.  iWment  by  cash  in  London  in 
exchange  for  bill  of  lading.  By  the  second  contract 
of  the  12th  Jan.  Drakes  agreed  to  sell  to  the 
plaintiff  a  similar  qnantity  at  a  like  price  upon 
identical  terms.  After  the  loss  it  became  for  the 
first  time  known  to  Drake  and  Co.  and  to  the 
plaintiff  that  Beloe  and  Co.  had  entered  into  the 
contract  of  the  7th  Jan.  with  Drakes,  for  the 
purpose  of  enabling  them  to  execute  a  contract 
previously  made  by  them  on  the  same  day  with 
the  plaintiff  for  200  tons  at  an  advanced  price. 
At  the  time  of  shipment  and  loss,  therefore,  all 
that  Drakes  knew  was  that  they  had  engaged  to 
sell  400  tons  destined  for  Bristol,  i.e.,  200  to 
Beloe,    and   200  to  the  plaintiff,   and  although 

gaintiff  knew  that  he  had  400  tons  coming  from 
amburg,  i.e.,  200  to  be  shipped  by  Drakes,  and 
200  to  be  shipped  by  someone  under  Beloe,  he  did 
not  know  that  Drakes  were  the  shippers  of  the 
latter  200,  nor  did  Drakes  know  that  Beloe  was 
under  any  contract  to  deliver,  or  plaintiff  under 
any  contract  to  take,  200  tons  contracted  for  by 
Beloe.  The  ultimate  destination  of  the  whole 
400  tons  was  thus  Bristol,  deliverable  by  Drake 
and  Co.,  f.o.b.  at  Hamburg  during  the  month  of 
January.  The  ordinary  course  of  business,  and 
which  course  was  known  to  the  plaintiff,  was  for 
Drakes'  forwarding  M^nts  at  Hamburg  to  ship 
by  that  boat  of  the  Hamburg  and  Bristol  line  of 


steamers  next  due  to  sail  after  the  time  fixed  for 
delivery,  and  the  City  of  Dublin  was  the  one  in 
turn  for  departure  at  the  end  of  the  last  half  of 
January.  The  plaintiff,  on  the  31st  Jan.,  ia 
writing  to  Drakes,  expressed  his  hope  that  the 
200  tons  of  the  12th  were  on  the  steamer  then  due 
to  leave  Hamburg,  and  in  reply  he  received  a 
letter  from  Drakes,  that  this  sugar  was  not  only 
at  Hamburg,  but  that  there  would  probably  be 
extra  expense  chargeable  to  him  owing  to  delay 
in  steamer's  arrival  out,  and  consequent  delay  in 
departure.  About  the  same  time  Drake  and  Co. 
also  advised  Harmann  and  Thielnehmer,  their 
Hamburg  forwarding  ^ents,  that  they  had  s(dd 
400  tons  for  Bristol,  and  gave  them  the  necessary 
directions  as  to  which  bags  were  to  be  shipped  for 
that  port,  begging  them  to  engage  room  by  the 
City  of  Dublin,  and  send  the  bills  of  lading  to 
London  as  soon  as  possible.  The  whole  of  the 
sugar  which  Drake  and  Co.  had  appropriated  to 
satisfy  the  two  contracts  together  had  not  arrived, 
however,  at  Hamburg  at  the  time  of  the  departure 
of  the  steamer,  and  in  consequence  Hermann  and 
Thielnehmer  were  not  able  to  ship  by  the  City  of 
Dublin  more  than  3900  bags,  and  they  advised 
Drake  and  Co.  of  this  short  shipment,  proposing 
to  send  the  100  short  shipped  by  the  next  steamer 
due  to  sail  on  the  15th  Feb.  They  did,  however, 
ship  8900  bags,  and  took  several  bills  of  l^v^iTlg 
by  which  they  were  made  deliverable  to  "  order, 
Bristol,"  but  no  appropriation  was  made  by  them  of 
any  specific  bags ;  that  is  to  say,  as  to  which  of 
the  bags  were  to  be  Beloe's,  and  which  of  than 
the  plaintiff's,  but  the  whole  3900  were  shipped  in 
one  nndistinguishable  mass,  and  all  were  con- 
signed simply  "  order  Bristol."  This  was  in 
accordance  with  the  usual  course  of  business  of 
Drake  and  Co.,  which  was  not  to  fulfil  contracts 
of  this  kind  by  appropriating  the  sugar  to  each 
buyer  at  the  time  of  shipmmit,  but  to  ship  enough 
to  satisfy  all  the  contracts  they  might  have  ror 
sugar,  which  were  deliveraUe  at  any  particular 
port,  and  after  the  shipment  to  apportion  the 
sugar  shipped  between  the  buyers  at  that 
port  ^ccorcUng  to  each  contract.  The  appor- 
tionment was  made  so  that  no  part  of  the 
sugar  to  be  supplied  under  any  contract  should 
exceed  92  degrees  net  saccharine  matter,  and 
that  the  average  should  not  be  more  than 
90,  for  all  net  above,  though  paid  for  by 
Drake  and  Co.  in  Grermany,  would,  under  tibe 
terms  of  the  contract,  go  for  nothing  in  England, 
and  so  be  a  loss  to  them.  It  was  therefore  the 
usual  course  of  business  for  Drake  and  Co.  not  to 
make  the  apportionment  until  they  had  got  the 
bills  of  lading,  when  by  compsring  them  with  the 
certificates  of  the  analyses  of  the  sugar  made  in 
Germany,  and  which  were  duly  forwarded  to 
them  in  London,  and  had  references  to  the  marks 
and  number  of  the  bags  in  which  the  sugar  was 
packed,  they  could  ascertain  the  net  saccharine 
contents  of  each  lot  of  bags,  and  could  allot  the 
bags  to  their  different  buyers  at  the  port  for 
which  they  were  shipped,  so  as  to  correspond  in 
respect  of  the  specific  qnantity  of  net  sugar  with 
the  degree  contracted  for.  Messrs.  Drake  and 
Co.'s  transactions  of  this  character  were  very 
extensive,  as  well  with  the  plaintiff  as  others,  and 
the  general  course  of  business  between  them  ard 
their  buyers  had  been  for  the  buyer  to  bear  the 
cost  of  the  insurance  against  sea  risks  from  the 
time  of  delivery,  and  the  Court  of  Appeal  drcw 
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the  inference  that,  as  a  matter  of  fact,  both  the 
plaintiff  and  fieloe  and  Co.  knew  that  it  was  the 
ooorse  of  bnainess  of  Drake  and  Co.  to  apportion 
and  anpropriate  the  angar  to  the  contracts  with 
their  different  buyers  in  the  way  above  described 
after  and  not  at  the  time  of  shipment.  The  City 
«^  BfMiii,  with  the  3900  bags  on  board,  leu 
Hamburg  on  the  2rd  Feb.  1881,  and  was  lost  with 
her  cargo  on  the  morning  of  the  4th.  On  the  4th 
Feb.  Drake  and  Co.,  who  had  then  got  the  bills  of 
lading,  apportioned  the  3900  bags  between  Beloe 
and  the  plaintiff,  and  they  made  out  invoices  to 
each  accordingly,  that  to  Beloc  and  Co.  showing 
an  average  percentage  on  the  whole  of  89'5875, 
and  that  to  the  plaintiff  of  89*35,  both  averages 
therefore  being  kept  under  90.  News  of  the  loss 
arrived  before  these  invoices  were  posted,  and  the 
pUuntiff  anticipatiiig  that  he  might  have  the  200 
tons  on  board  coming  to  him  under  his  contract, 
althongh  without  any  specific  advice  of  the  ship- 
m«iit,  declared  on  the  City  of  Dublin  tmder  the 
policy  sofid  on  for  any  loss  in  respect  of  those  200 
tons.  In  the  letter  to  the  plaintiff  of  the  4th 
Feb.,  in  which  Drake  and  Co.  inclosed  the  invoice 
to  the  plaintiff  for  the  1900  bags,  they  proposed 
that  the  oontraot  should  be  cancelled  as  to  the  100 
short  shipment,  and  to  this  the  plaintiff  assented, 
but  this  was  done  after  both  parties  knew  of  the 
loss.  The  plaintiff  and  Beloe  and  Co.  sabse- 
qpeatly  respectively  paid  the  contract  price,  and 
obtained  the  bills  of  lading  for  the  sngars  specified 
in  their  respective  invoices,  and  Beloe  and  Co. 
afterwards  sent  an  invoice  of  the  200  tons  of 
sn^  sold  by  them  to  the  plaintiff,  who  thereupon 
paid  the  price  of  these  and  received  the  bills  of 
lading  in  respect  thereof.  The  plaintiff  then 
declared  under  the  floating  policy  in  respect  of 
this  last-mentioned  sugar.  In  consequence  of  the 
loss  of  the  ship  and  cargo,  the  plaintiff,  who  had 
made  two  sub-contracts  with  the  Bristol  Sugar 
Befining  Company  for  the  sale  to  them  of  the 
sugar  he  bad  contracted  to  buy  of  Drake  and  Co. 
and  Beloe  and  Co.  at  an  advanced  price,  failed  to 
realise  the  profit  he  had  contracted  for.  Upon 
these  facts  the  plaintiff's  right  to  recover  was 
denied  by  the  defendant  on  the  ground  that  no 
property  in  the  sugar  had  passed  to  him  before  the 
loss ;  and,  secondly,  that  at  the  time  of  the  loss 
he  bad  no  insurable  interest  in  the  sugar  itself, 
and  that  even  if  he  had  an  insurable  interest  in 
"  profits,"  he  was  not  entitled  to  declare  the  loss 
in  respect  of   that  interest  upon   a  policy  on 


Field,  J.,  before  whom  the  action  was  tried,  was 
of  opinion,  on  further  consideration,  that  the 
plaintiff  had  neither  property  nor  insurable 
interest  in  the  sugar,  and  that,  as  he  was  not 
entitled  to  recover  for  a  loss  of  profit  under  a 
policy  like  this  on  goods,  the  defendant  was 
entitled  to  judgment,  and  be  gave  judgment  for 
the  defendant  accordingly. 

The  plaintiff  appealed. 

CkarleaRu»tell,q.C.  and  Beid,  Q.C.  (Danehwerta 
with  them)  for  the  fdaintiff. — The  plaintiff  had  an 
insurable  interest  in  the  sugar,  because  as  soon  as 
it  was  shi{ned  £.o.b.  at  Hamburg  it  was  at  hie 
risk,  even  though  no  property  in  it  had  passed  to 
him  prior  to  toe  a{^)ortionment.  The  plaintiff 
here  contracted  to  pay  for  the  sugar,  whether  it 
arrived  or  not,  and  he  expressly  tcrak  all  the  risks 
of  the  Toymge.    Tbey  cited  the  following  cases : 


iMcena  v.  Crav/urd,  2  B.  &  F.  (N.  B.)  269 ; 

Jovee  V.  Bvsann,  17  C.  B.  N.  S.  84 ; 

WOton  V.  Jonw,  14L.  T.  Bep. N. S. 65 ;  L.  Bep.  1  Ez. 

108* 
Barclay  r.  Coviiu,  2  Bui,  544; 
.Itubrwm  T.  Vorie*,  32  L.  T.  Bep.  N.  S.  355 ;  35  L.  T. 

Bep.N.S.506;  1  App.  Caa.  713 ; 
Appleby  v.  Myen,  16  L.  T.  Bep.  N.  S.  669 ;  L.  Bep. 

To.  P.  651; 
Ca$tlt  T.  Payford,  26  L.  T.  Bep.  N.  S.  315 ;  L.  B«p. 

7Ez.a8; 
Jadcton  r.  Andtrton,  4  Taunt.  84 ; 
am  T.  Searttan,  1  B.  &  P.  315. 

Cohen,  Q.C.  and  £ea~neatot  the  defendant. — The 
plaintiff  had  no  property,  nor  any  insurable 
interest  in  the  sugar.  The  price  was  not  ascer- 
tainable until  the  sugar  had  been  appropriated, 
and  therefore  at  the  tune  of  the  loss  there  was  do 
liability  to  pay  the  price ;  the  case  therefore  of 
Ander$on  v.  Aoriee  (ubi  «ttp-)  is  ui  authority  in 
favour  of  the  defendant,    lliey  cited 

Stagrave  T.   Dnion  Marin*  Jtuurtme*  Company,  14 

L.  T.  B^p.  N.  S.  479:  L.  Bep.  1  C.  P.  305; 
Sbtviorih  V.  AUiauce  Marine  Insurance  Company,  20 

L.  T.  Bep.  N.  S.  479  :  L.  Bep.  8  C.  P.  M6 ; 
fttoelEdoIe  V.  Duntop,  6  M.  &  W.  224 ; 
Brown  t.  Hare,  4  H.  &  N.  822. 

Beid,  Q.C,  in  reply,  referred  to  the  judgment  of 
Lord  Brougham  in 

Couiatjee  v.  Thompton,  5  Moo.  P.  C.  165,  at  p.  173. 

Ba£iT,  M.B. — I  think  that  no  one  can  deny  that 
this  is  a  case  of  extreme  difiiculty  and  of  great 
nicety.  In  my  opinion  it  is  the  duty  of  a  court  to 
lean  in  favour  of  an  insurable  interest  if  possible, 
because  when  an  underwriter  who  has  received 
his  premium  takes  the  objection  that  the  assTired 
had  no  insurable  interest,  he  takes  an  objection 
which  is  technical,  and  which  has  no  rea>  merit 
in  most,  instances,  and  for  that  reason  I  have 
always  felt  it  my  duty  to  lean  in  favour  of  an 
insurable  interest  if  possible.  Of  oourse  we  must 
not  assume  facts  which  do  not  exist,  and  we  must 
nc^  stretch  the  law  beyond  its  proper  limits  ;  but 
we  must,  I  think,  approach  the  consideration  of 
the  question  with  a  mind  to  find  in  favour  of  an 
insurable  interest,  if  the  law  and  the  facts  will 
allow  it.  In  this  case  iti  seems  to  me  to  have 
been  proved  that  there  was  in  Bristol  a  course  of 
business — ^I  do  not  think  it  amounted  to  a  custom 
of  trade —  in  this  sugar  trade,  and  that  this  course 
of  business  consisted  in  this :  Where  sugar  was 
shipped  at  Hamburg  for  Bristol  by  a  particular 
shipper  in  sufficient  quantities  to  fulfil  all  the 
orders  that  he  had  from  Bristol,  and  where  the 
price  of  the  sugar  depended  upon  the  amount  of 
saccharine  matter  in  the  sugar,  it  was  impossible 
to  be  Yerj  exact  in  allocating  to  each  contract  the 
exact  amount  of  saccharine  matter  to  which  it 
was  entitled.  In  consequence  of  this  difficulty 
the  course  of  business  was  for  the  shipper  to  take 
bills  of  lading  of  small  quantities  of  the  sugar,  so 
that,  when  he  saw  the  analyses  of  the  quantities 
of  the  sugar,  he  could,  by  distributing  the  bills  of 
lading  according  to  those  analyses,  allocate  to 
each  contract  out  of  the  sugar  shipped  the  exact 
amount  of  saccharine  matter  to  which  that  con- 
tract was  entitled.  Now  it  seems  to  mo  that, 
whether  as  a  fact  that  allocation  could  or  could 
not  have  been  done  before  shipment,  it  never  was 
done  before  shipment,  but  was  alwa^  done  in 
England.  That  is  the  inference  which  I  draw 
from  the  evidence.  Then  the  plaintiff  is  a  dealer 
in  this  sugar  business ;  he  is  a  buyer  certainly, 
but  he  has  made  many  contracts  of  this  kind  with 
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persons  who  sold  this  kind  of  suGfar.  That  being 
the  course  of  business  bj  the  seller,  the  sugar  to 
which  the  buyer  would  be  entitled  depended  upon 
the  distribution  of  the  bills  of  lading  according  to 
the  analyses,  and  the  exact  price  which  the  buyer 
would  have  to  pay  depended  also  upon  that  dis- 
tribution. I  cannot  then  believe  that  a  buyer 
who  had  dealt  in  this  sugar  trade  did  not  know 
of  this  course  of  business,  and  I  draw  the  infer- 
ence that  he  did  know  of  it.  If  so,  then  the 
course  of  business  was  known  to  the  plaintiff  and 
Messrs.  Drake  and  Co.  at  the  time  the  contract 
of  sale  was  made,  and  I  think  to  Beloe  also  and 
to  all  persons  trading  in  sugar  between  Hambnrg 
and  Bristol.  Now  the  contract  is  made  in  writing 
for  the  purchase  and  sale  of  a  quantity  of  sugar 
on  the  terms  "  free  on  board  by  persons  who 
knewthe  courseof  business  which  I  have  described, 
and  the  question  is,  what  is  the  true  construction 
of  that  contract  having  regard  to  the  knowledge 
of  the  parties  with  respect  to  the  course  of  busi- 
ness in  such  cases  P  Now  it  is  not  denied  that, 
if  the  goods  shipped  are  specific  goods,  the 
wonis  "free  on  bciard"  mean  more  than  that 
the  goods  are  to  be  delivered  on  board  the  vessel 
at  the  shipper's  expense.  If  the  goods  are  specific 
goods  the  words  "tree  on  board  mean  that  the 
goods  are  to  be  delivered  on  board  at  the  expense 
of  the  shipper  on  account  of  the  buyer,  and  in 
such  a  case  the  goods  would  be  at  the  risk  of  the 
buyer  from  the  time  when  they  were  shipped, 
whether  they  were  lost  or  not  on  the  voyage.  If 
that  is  the  meaning  of  the  words  "  free  on  board  " 
in  a  contract  for  the  purchase  and  sale  of  specific 
go<>d8,  even  though  payment  is  not  to  be  made  on 
delivery  of  the  goods  on  board,  but  at  some  other 
time,  and  even  though  the  purchasei'  cannot 
obtain  delivery  until  he  has  paid  cash  or  accepted 
bills  against  the  biUs  of  ladmg,  then  the  question 
arises  whether  there  can  be  a  contract  made  on 
the  terms  "  free  on  board,"  which  can  be  fulfilled 
without  the  delivery  on  board  of  any  specific 
goods  at  the  time  of  shipment.  That  question 
may  be  tested  thus  :  Can  you  make  such  a  con- 
tract with  regard  to  part  of  a  bulk  cargo  P  Is  there 
any  mercantile  or  legal  reason  why  a  person  should 
not  agree  to  sell  to  another  person  so  much  out 
of  a  bulk  cargo,  or  en  such  and  such  a  ship,  upon 
the  terms  that  if  lost  the  loss  shall  fall  on  the 
purchaser  and  not  upon  the  seller  P  I  see  no 
reason  against  this,  and  if  such  a  contract  can  be 
made,  then  it  is  made  when  you  put  the  words 
"  free  on  board  "  in  a  contract  to  buy  and  sell  a 
certain  quantity  of  a  bulk  cargo  ese  such  and  such 
a  ship.  In  such  a  contract  some  meaning  must 
be  given  to  the  words  '*  free  on  board,"  and  what 
metaing  can  be  (pven  to  them  with  regard  to  the 
unseiiarated  part  of  the  cargo  except  the  meaning 
which  would  De  given  to  them  if  the  contract  was 
dealing  with  specific  goods  ?  What  is  there  con- 
trary to  business  or  law  in  those  words  "  free  on 
board "  meaning  in  such  a  contract  "  I  sell  you 
twenty  tons  out  of  fifty,  I  paying  the  cost  of 
shipment,  and  you  bearmg  tne  risk  of  whether 
they  are  lost  or  notP"  I  think  it  is  not  a  bit 
more  inconsistent  with  business  and  law,  that 
parties  should  make  such  a  contract  with  regard 
to  part  of  a  cargo,  than  that  they  should  do  so 
witn,  re^rd  to  a  whole  cargo,  or  with  regard  to 
specific  parts  of  a  cargo,  and  therefore  tne  only 
remaining  question  is  whether  this  is  such  a  con- 
tract. Now,  taking  the  surrounding  circumstances 


into  consideration,  thacircumstances  of  the  coarse 
of  business  known  to  both  buyer  and  seller,  I 
think  that  both  these  contracts  of  Messrs.  DnJce 
and  Co.  with  Beloe  and  with  the  plaintiff  were 
that  the  buyer  should  pay  for  the  sugar  that 
might  be  allocated  to  him,  and  that  he  should  be 
bound  to  accept  such  sugar,  and  further  that  the 
seller  should  not  run  the  risk  of  arrival,  but  thst 
the  buyer  should  be  bonnd  to  pay  the  price 
against  the  allocation  of  bills  of  lading  whether 
the  sugar  arrived  or  not.  Therefore,  if  that  is  ao, 
when  Beloe  sold  to  the  plaintiff  he  sold  in  truth 
that  contract,  and  the  plaintiff  became  liable  to 
Beloe  to  pay  for  the  sugar  whether  it  arrived  or 
not,  and  he  was  already  liable  to  Drake  and  Co. 
upon  the  same  terms,  and  therefore  upon  the  non- 
arrival  of  the  sunur  he  would  suffer  a  money  loss. 
It  is  not  only  tnat  he  would  not  oply  make  a 
profit,  but  he  would,  suffer  a  mon^  loss,  kdA 
therefore  the  question  that  was  nused  about 
Anderton  v.  Moriee  (ubi  sup.)  does  not  arise. 
Directly  one  arrives  at  the  true  meaning  of  the 
contract  the  ease  falls  within  knovm  ptinciples  of 
insurance  law,  and  I  cannot  doubt  that  here  the 
plaintiff  had  an  insurable  interest.  Therefore  I 
think  our  judgment  ought  to  be  in  favour  of  the 
plaintiff. 

BA.66ALLAr,  L. J. — I  am  of  the  same  opinion,  and 
I  shall  express  my  reasons  for  agreeing  with  the 
Master  of  the  Bolls  very  concisely.  I  am  of 
opinion  that  the  appellant  is  entitled  to  succeed, 
upon  the  ground  that  at  the  time  of  the  loss  the 
goods  were  at  his  risk.  The  argument  in  support 
of  that  view  has  been  based  on  two  ressons :  one, 
the  fact  that  the  goods  were  to  be "  free  on 
board;"  the  other,  the  course  of  business  in  this 
particular  trade.  It  has  not  been  denied  that 
where  the  goods  are  specific  goods  the  words 
"  free  on  board "  place  them  at  the  risk  of  the 
buyer  from  the  tmie  of  shipment ;  but  it  has 
been  suggested  that  it  is  different  when  the  goods 
are  not  specific,  but  are,  as  in  the  present  case, 
a  certain  proportion  of  goods  out  of  a  larger  bulk. 
What  authority  is  there  for  this  suggested  diffe- 
rence  P  No  euthority  has  been  cited  to  show  that 
there  is  a  difference ;  what  reason,  then,  in  law  is 
there  for  such  a  difference  P  I  think  it  very 
difScnlt  to  suggest  any,  and  if  called  on  to  express 
an  opinion  I  should  assent  to  the  argument  of 
Mr.  Beid.  But  I  prefer  to  rest  my  decision  upon 
the  general  course  of  business  in  regard  to  trans- 
actions of  this  kind.  I  think  it  is  impossible  to 
come  to  any  other  conclusion  than  that  the  dis- 
tribution of  the  biUs  of  lading,  with  reference  to 
the  analyses  of  the  different  sugars  which  were 
the  subjects  of  the  different  contracts,  was  the 
ordinary  course  of  businens  in  transactions  of 
this  character,  and  that  both  parties  knew  it  to 
be  BO.  Consequently,  the  goods  were  at  the  risk 
of  the  purchaser  at  the  time  of  the  loss,  and  he 
had  an  insniable  interest  for  which  he  is  entitled 
to  claim. 

Lnn>LST,  L.J. —  In  this  case  the  action  is 
brought  upon  a  policy  of  insurance  ^ected  npcn 
gnrtds,  and  the  only  question  for  us  to  consider  is 
whether  the  plaintis  had  an  insurable  interest  in 
those  goods  at  the  time  when  the  policy  was 
effected.  Now,  the  plaintiff's  interest  in  those 
goods  arises  oat  of  a  contract,  and  the  first 
question  is,  what  is  the  meaning  of  that  contract  F 
The  contract  is  for  200  tons  of  auffsr.  free  on 
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board  at  Hamburg,  the  price  to  be  paid  in  London 
against  bills  of  lading,  and  tbe  sugar  to  answer  a 
certain  description  as  regards  saccharine  matter. 
First,  let  us  examine  that  contract  by  itself 
without  reference  to  any  particular  course  of 
trade.  No  particular  sugar  is  specified,  and  it 
seems  to  me  that  such  a  contract  might  be  per- 
formed in  two  different  ways.  Two  hundred  tons 
of  sugar,  answering  the  description,  might  be 
shipped  free  on  board  at  Hamburg,  and  appro- 
priated to  the  contract  at  the  time  of  shipment, 
and  then  the  property  would  pass  to  the  buyer  at 
the  time  of  snipment,  and  the  g^oods  would  then 
be  at  his  risk.  That  is  one  way,  and  perhaps  the 
ordinary  way  of  performing  such  a  contract. 
But  there  is  another  way  of  performing  the 
contract,  and  here  it  is  that  a  difficulty  arises. 
Me^rs.  Drake  and  Co.,  the  sellers  of  the  sugar, 
omducted  their  business  in  a  particular  way,  and 
the  plaintiff,  who  was  a  merchant  at  Bristol,  and 
had  Dad  dealings  of  this  sort  with  Messrs.  Drake 
and  Co.,  knew  of  their  course  of  business.  That 
course  of  business  was  not  to  appropriate  a  certain 
quantity  of  sugar  to  a  particular  buyer  at  the 
time  of  shipment,  but  to  ship  enough  sagar  to 
satisfy  all  tne  contracts  for  sugar  denverable  at  a 
piarticular  port,  and  then  after  shipment  to  appor- 
tion out  of  that  bulk  the  quantities  deliTerable  to 
the  buyers  at  that  port.  It  is  plain  that  this  was 
the  course  of  business,  and  that  the  plaintiff  knew 
of  it  to  this  extent  at  all  events,  that  having  had 
dealings  with  Messrs.  Drake  and  Co.  for  some 
years  ne  had  been  in  the  habit  of  insuring  the 
sugar  he  bought  from  them  directly  it  was 
shipped.  What  is  left  obscure  is  whether  the 
plamtiff  knew  exactly  how  the  appropriation  was 
effected.  If  we  once  come  to  the  conclusion  that 
the  plaintiff  was  fully  aware  of  Messrs.  Drake 
and  Co.'s  course  of  business,  then  all  difficulty 
Tanishes.  My  difficulty  is  one  of  fact,  but  on  the 
whole  I  come  to  the  conclusion  that  the  plaintiff 
knew  that  Messrs.  Drake  and  Co.'s  course  of 
business  was  not  to  appropriate  quantities  of 
sugar  to  a  particular  buyer  at  the  time  of  ship- 
ment, but  to  ship  enough  sugar  to  fulfil  their 
Bristol  contracts,  and  then  to  appropriate  parti- 
enlar  bags  to  particular  buyers  after  shipment. 
"Saw,  what  is  the  meaning  of  this  contract,  having 
regard  to  these  circumstances  P  It  must  mean 
that  out  of  the  quantity  of  sugar  shipped  to 
satisfy  the  Bristol  contracts,  the  quantity  shipped 
to  answer  each  contract  shall  be  at  the  nsk  oi  the 
bn^er.  There  is  nothing,  so  far  as  I  can  see,  in 
pomt  of  law,  to  exclude  the  existence  of  such  a 
contract  as  that.  But  it  is  said  that  you  cannot 
have  a  contract  bv  which  the  goods  are  to  be  at 
the  risk  of  the  ouyer,  unless  they  were  appro- 
priated to  him  at  the  time  of  shipment.  I  think 
that  is  too  wide  a  proposition.  I  see  no  reason 
why  a  person  should  not  agree  to  buy  and  pay  for 
a  certain  portion  of  a  bulk  cargo  on  the  terms 
that  such  portion  should  be  at  his  risk  during 
the  voyage,  even  though  no  portion  be  appro- 
priated to  him  until  the  ship  is  unloaded.  I  agree 
with  Field.  J.  that  there  was  no  appropriation  of 
goods  in  this  case  so  as  to  pass  the  property  to 
the  plaintiff,  but  I  think  it  is  plain  that  the  inten- 
tion was  that  the  200  tons  of  the  cargo  should  be 
at  the  plaintiff's  risk.  Then  the  whole  difficulty 
Tanishes,  because,  if  that  be  so,  the  plaintiff 
clearly  had  an  insurable  interest.  I  therefore 
think  thai  the  jndgment  of  Field,  J.,  which  jvo- 


ceeded  on  the  ground  that  the  plaintiff  had  no 
property  in  the  goods,  cannot  be  supported,  and 
that  this  appeal  must  be  allowed. 

Judgment  reversed. 

•  Solicitors  tor  the  plaintiff,  HoUama,  Son,  and 
Coward. 

Solicitors  tor  the  defendant,  Btibb,  Waltont,  and 
JBttbft.  ^ 

i^  ^         >    -        •:■ 

N&e.  26  and  27. 1883,  and  April  9, 1884. 
(Before  Bbeit,M.B.,  Babgallay  and  Bowen,  L.JJ.) 

BURDICK  V.  SXWXLL  AND  ANOTHEB.  (a) 

Ship — BUI  of  lading — Indorsement  of,  by  way  of 
security  for  money  advanced — LiabUity  of  in- 
dor»e»  for  freight — Pasting  of  property  in  good* 
—BiUs  of  Lading  Act  (18  ^  19  Tict.  c.  Ill), 
«.  1. 
The  mere  indortement  and  delivery  of  a  hiU  of 
lading  by  a  shipper  of  goods  by  way  of  security 
for  money  advarused  to  him  by  the  indorsee  passes 
the  proper^  in  the  goods  to  the  indorsee  so  as  to 
make  1dm  directly  Udble  to  the  shipovmer  for 
freiaht  under  18  ir  19  Viet.  e.  Ill,  «.  1. 
Bo  hdd  by  Brett,  M.B.  and  BaggaMay,  LJ.,  Bowen, 

LJ,  dissenting. 
Judgment  of  Field,  J.  (48  L.  T.  Bep.  N.  &.  705) 

reversed. 
This  was  an  appeal  by  the  plaintiff  from  the 
judgment  of  Field,  J.  upon  further  consideration, 
m  &vour  of  the  defendants  (reported  48  L.  T. 
Kep.  N.  S.  705). 

The  action  was  brought  by  the  plaintiff,  as 
owner  of  the  steamship  Zoe,  to  recover  the  sum 
of  1742.  8«.  9d.  in  respect  of  freight  for  the 
carriage  of  goods  from  London  to  Poti  in  Bussia. 
The  defendants  were  bankers  at  Manchester,  to 
whom  the  shipper  had  delivered  the  bill  of  lading 
for  the  goods  indorsed  in  blank  as  security  for 
advances  made  by  them  to  enable  the  shipper  to 
pay  for  the  gooos  which  he  had  caused  to  be 
manufactured  in  this  country. 

The  facts  fully  appear  in  the  report  of  the 
proceedings  before  Field,  J.,  and  are  also  stated 
m  the  judgments  hereinafter  set  forth. 

Nov.  26  and  27, 1883.— (7.  Hall,  Q.C.  and  Edwyn 
Jones  for  the  plaintiff. 

Sir  F.  Herschell  (S.G.)  and  Dandnoerts  for  the 
defendants. 

The  following  anthorities  were  cited  in  the 
course  of  the  arguments  : 

Story  on  Bailments,  seot.  887 ; 

Donald  v.  SuckUnir,  U  L.  T.  Bap.  N.  8.  772 ;  L.  Bep. 

1QB.S8S: 
Barber  v.  ir«y«r>t«in,  22  L.  T.  Bep.  N.  S.  806} 

L.  Bep.  4  E.  A  I.  App.  317 ; 
Olyn,  MiUt,  and  Co.  v.  The  Sari  and  Wsri  India 

Dock  Company,  48  L.  T.  Bep.  N.  S.  S84 ;  47  L.  T. 

Bep.  N.  8.  809;  6  Q.  B.  Div.  480| 
Th*  Frtedom,  20  L.  T.  Bap.  K.  S.  229;  L.  Bap. 

5  P  C  584  ' 
UekbarrotD  v.'  Mason,  1  Sm.  L.  C.  7th  edit.  7S6 ; 
Hibbert  v.  Carter,  1  T.  B.  745  ; 
Bhort  V.  Simpson,  13  L.  T.  Bep.  K.  &  674;  L.  Bap. 

1  C  F  248 ' 
Jfewsomy.  Tiurlon,  6  Kut,  17 ; 
Tvmtr  T.  Tnutee*  ofthe  Liverpool  Docks,  6  £x.  543 ; 

20L.  J.  398,  Ex.,£z.  Ch.; 

Jenhyni  v.  Brown,  14  Q.  B.  486 ; 

Harris  t.  Birch,  9  IC.  &  W.  581 ; 


Be  Aitenborough,  11  Ex.  461 ; 


-^ 


(a)  Bepotted  by  A.  A.  HOPKUtg,  Ew}.,  Burl8ter.*t- 


^i^ 
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Jol  nioM  Y.  Btear,  9  h.  T.  Bep.  N.  S.  804 ;  15  C.  B. 

M.S.  330; 
iyaiOiltn  T.  »«at«,  13 IC.  A  W.  «1 ; 
iCe»»)  ▼.  FaVi,  47  L.  T.  Bep.  N.  8. 454 ;  7  App.  Cu. 

Pecwe'T.  Gloofcec,  15  L.  T.  Bep.  N.  S.  6;  L.  Bep. 

IP.  0.219; 
BUekbnm  on  Sale,  p.  297. 

Cur.  ode.  viili. 

April  9,  1884. — ^The  following  judgments  were 
delivered  : 

Bektt,  M.B. — In  this  case  the  material  facts 
seem  to  be,  that  the  goods  in  respect  of  which 
freight  is  demanded  in  the  action  were  shipped 
on  board  the  plaintiff's  ship  Zoe,  W  one 
Kercessiantz,  to  be  carried  to  Poti,  in  Bussia ; 
that  Nercessiantz  applied  to  the  defendants  (who 
were  bankers  in  Manchester}  for,  and  obtained 
from  them,  a  loan  or  advance,  and,  as  a  security 
for  the  advance,  indorsed  to  the  defendants  the 
bill  of  lading  of  the  goods ;  that  circumstances 
arose  under  which  the  goods  were  landed  and 
warehoused  in  Poti,  with  a  stoppage  for  freight ; 
but  the  goods  were  sold  under  Bussian  law  for 
duties  and  charges,  and  were  sold  for  an  amount 
which  left  nothing  applicable  to  answer  the  claim 
for  freight.  Thereupon  the  plaintiff  demanded 
the  freight  from  the  defendants.  The  case  was 
tried  before  Field,  J.  without  a  jury ;  and  he  held, 
as  a  matter  of  law,  that  he  was  entitled  to  inquire 
whether,  and  he  found  as  a  fact,  that  the 
intention  of  Nercessiantz  and  the  defendants  was 
that  the  transaction  was  to  be  only  a  pledge ;  that 
is,  that  the  intention  W9.s  not  to  pass  and  take 
respectively  the  whole  legal  property,  subject  to 
an  equity  as  to  redeeming  it,  or  as  to  a  balance, 
if  any,  after  a  sale,  but  to  pass  and  take  respec- 
tively only  a  pledge.  The  learned  judge  then 
held,  as  the  result  of  that  intention,  that  the 
legal  property  in  the  eooda  did  not  pass  to  the 
defendants,  that  the  Bills  of  Lading  Act  did  not 
apply,  that  there  was  no  contract  between  the 
plaintiff  and  the  defendants,  and  that  the  plaintiff 
could  not  maintain  his  action  for  freight  against 
the  defendants.  Against  this  judgment  the 
plaintiff  appeals.  The  ultimate  question  of 
course  is  whether  under  the  circumstances  the 
propertjr  in  the  goods  passed  by  the  indorsement 
of  the  bill  of  lading  to  such  an  extent  as  to  bring 
the  case  within  the  Bills  of  Lading  Act  (18  &  19 
Vict.  c.  111).  That  depends  very  nearly,  if  not 
quite,  upon  the  question  stated  by  Field,  J.: 
"'Qie  question  in  the  present  case,"  he  says, 
"revives  itself  into,  whether  the  security  was 
intended  to  operate,  or  by  implication  of  law 
arising  upon  the  undisputed'  facts  did  operate,  in 
the  same  way  as  an  assi^ment  by  biU  of  sale,  or 
as  a  mere  pledge  ?  "  1  should  rather  put  the 
question  thus  :  Does  or  does  not  the  indorsement 
of  a  bill  of_  lading  as  a  security  for  an  advance, 
as  distin^ished  from  an  indorsement  of  it  upon 
a  sale  of  it  or  the  goods  named  in  it  for  a  price, 
by  necessary  implication  operate  in  the  same  way 
as  an  assignment  of  eoods  by  bill  of  sale,  that  is, 
so  as  to  pass  the  whole  legal  property  in  the  goods 
to  the  assignee,  leaving  to  the  assignor  an  equity 
in  the  proceeds  beyond  the  advance  secured  and 
expenses;-  or  may  evidence  be  given  of  other 
accompanying  facts,  from  which  it  may  be  in- 
ferred that  the  intention  of  the  parties  was,  and 
therefore  the  legal  result  is,  that  there  was  only 
a  pledge  of  the  bill  of  lading,  or  of  the  gpods 


named  in  it  P  That  question  put  more  tersely  is : 
Does  the  indorsement  of  a  Dili  of  lading  as  » 
security  for  an  advance,  by  a  necessary  impli- 
cation which  cannot  be  disproved,  pass  the  l^|al 
property  in  the  goods  named  in  the  oiU  of  lading 
to  the  mdorsee  with  an  equity  to  the  indoraer, 
the  borrower,  to  redeem  the  bill  of  lading  by  pay- 
ment, or  to  receive  the  balance,  if  any,  on  a  sale  P 
First,  let  us  consider  the  consequences  of  the 
opposite  views ;  let  the  transaction  be  treated  as 
a  pawn  or  ple^e  of  the  bill  of  lading,  or  of  the 
goods.  If  of  the  bill  of  lading,  then  there  is  no 
common  law  power  in  the  pledgee  to  use  the  bill 
of  lading  at  all;  there  is  no  power  to  sell  it 
before  the  time  when  according  to  the  contract  of 
pledge  the  article  pledged  is  forfeited,  and  until 
a  late  statute  an  unauthorised  sale  of  it  before 
that  time  would  have  passed  no  right  to  the 
vendee ;  if  of  the  goods,  there  is  no  valid  pledge 
unless  the  delivery  of  the  bill  of  lading  is  treated 
as  a  delivery  of  possession  of  the  goods  to  the 
pledgee.  But  a  delivery  of  a  biU  of  lading  is  not 
a  deuveiy  of  the  possession  of  the  goods  to  the 
pledgee,  though,  when  speaking  of  its  effect  to 
pass  property,  it  has  often  been  said  to  have 
the  same  effect  as  a  delivery  of  possession  of  the 
goods  ;  it  gives  to  the  indorsee  a  right  to  posses- 
sion  on  arrival  of  the  ship  on  payment  of  freight. 
It  is  because  it  does  not  give  to  the  Indorsee  the 
possession,  but  that  the  possession  is  in  the 
captain  of  the  ship,  that  the  original  vendor 
may  under  given  circumstances  stop  in  tranaiiu 
the  goods  in  which  he  has  no  longer  any  property, 
and  that  the  captain  has  a  lien  on  the  gooos  for 
his  freight,  charges,  &xs.  And  if  the  indorsement 
of  the  bill  of  lading  is  only  a  pledge  of  the  goods, 
yet  where  the  pledgee  is  not  otherwise  a  factor, 
the  mere  pledge,  before  the  time  of  forfeiture 
given  by  tne  contract  of  pledge,  would  not  bj 
any  Factors  Act,  or  any  other  statute  until  a 
recent  one,  or  W  common  law,  have  enabled  tho 
holder  of  the  bill  of  lading  to  sell  the  goods,  or  (if 
he  assumed  to  sell  them)  to  pass  any  right  by 
such  sale.  It  follows  that  any  merchant,  banker, 
or  other  asked  to  advance  on  the  security  of  a 
bill  of  lading  must  have  inquired  not  only  whether 
it  was  indorsed  for  value,  but  as  to  what  were  the 
terms  on  which  the  value  was  given  and  the 
indorsement  made.  And  as  to  insurance,  if  tba 
legal  property  does  not  pass,  inasmuch  as  certainty 
in  equity  the  whole  interest  does  not  pass,  tho 
indorsee  for  value  of  the  bill  of  lading  caimofe 
insure  in  his  own  name  for  m<ne  than  his  real 
interest.  Whereas,  if  the  indorsement  for  viJae 
was  treated  as  a  mortgage,  the  terms  of  the  equity 
relating  to  it  were  settled  beljween  the  parties  hj 
a  contemporaneous  writing,  and  for  the  breach  of 
those  terms  there  was  always  between  the  parties 
a  remedy  in  equity,  and  the  free  dealing  with  tho 
bill  of  lading  m  the  general  mercantile  business 
of  the  country  was  not  hampered.  He  who  held 
the  bill  of  lading  with  an  interest  in  it  could 
realise  his  interest  by  a  legal  sale,  could  protect 
all  interests  under  it  by  an  easy  insurance.  The 
purchaser  of  the  bill  of  lading  could  buy  with 
safety,  and  therefore  could  give  a  better  |»ioe. 
The  one  view  tended,  as  pointed  oat  by  Boiler,  J., 
in  lAdibarrow  v.  Mason  (tt&t  enp.),  to  inocm- 
venience,  the  other  to  facility  in  meit»iitile  busi- 
ness. He  points  this  out,  as  it  seems  to  me,  as  a 
reason  npon  which  the  custom  of  merchants,  en. 
which  his  judgment  was  founded,  came  to  be  in 
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existence.  If  the  general  understanding  of 
merchants  had  not  been,  in  accordance  with  the 
Terdict  of  the  inry  in  Lickbarrow  v.  Mason,  ac- 
cepted in  itB  largest  sense,  there  vonld,  one 
wonld  think,  have  oeen  cases  in  the  books  raising 
the  question ;  but  no  such  thing  is  known  in  any 
book.  The  only  mode  of  accounting  for  this  is  to 
Raj  that  merchants  have  treated  the  indorsement 
of  a  bill  of  lading  for  value  as  equivalent  to  a  bill 
of  sale.  It  has  been  suggested  that  a  decision  in 
favour  of  the  plaintiff  in  this  case  will  now  hamper 
trade,  because  it  will  make,  by  reason  of  the  Bills 
of  Lading  Act,  a  merchant  who  takes  a  bill  of 
lading  only  as  aecurity  for  an  advance,  bo  as  to  be 
in  reality  only  partly  interested  in  the  bill  of 
lading,  liable  for  unknown  claims  under  it  by  the 
shipowner  who  granted  it.  As  to  the  liability  to 
pay  freight,  it  can  only  be  important  in  such  an 
isolated  instance  as  the  present,  because  the  se- 
curity for  the  advance  can  rarely  be  available 
until  the  lien  for  freight  is  satisfied.  The  amount 
of  the  advance  is  always  calculated  according  to 
the  value  of  the  goods  less  freight,  and  so  in  re- 
spect of  any  other  claim  subject  to  a  ship- 
owner's lien.  If  the  bill  of  lading,  by  reference  to 
a  charter-party,  incorporates  other  and  unusual 
liabilities,  the  merchant  asked  to  advance  will 
examine  the  charter-party,  and  only  advance  to  a 
more  limited  amount.  A  loaded  bill  of  lading  is 
of  little  value.  A  decision  in  favour  of  the  defen- 
dant would  retain  in  the  suggested  case  of  a  mere 
pledge  the  difficulty  which  the  Bills  of  Lading 
Act  was  passed  to  obviate,  namely,  that  the 
pledgee  will  have  rights  in  the  property  but  no 
rights  in  the  contract.  If  he  desires  by  the  con- 
tract to  protect  the  goods  and  his  interest  in  the 
goods,  which  is  the  first  interest  invaded  by  a 
breach  of  the  contract  of  carriage,  he  must  revert 
to  the  old  inconvenience  of  bein^  obliged  to  use 
the  pledgor's  name.  Mercantile  convenience 
seems  to  me  to  lean  stronglv  in  favour  of  a  de- 
cision for  the  plaintiff  in  t^is  case.  The  case, 
however,  must  after  all  depend  upon  authority ; 
it  must  depend  upon  the  sense  in  which  it  is  now 
considered  that  the  finding  of  the  custom  of 
merchants  by  the  jury  in  lAckbarrmo  v.  Maton 
{vbi  aujp.)  has  been  adopted  by  the  courts  so  as  to 
be  taken  to  be  the  law  merchant  without  further 
proof.  In  order  to  determine  this,  it  may  be  well 
to  examine  some  of  the  cases  which  were  de- 
cnded  before  and  which  were  cited  in  the  case  of 
lAekharrow  v.  Mason,  as  well  as  that  case  and  the 
cases  after  it.  The  question  is,  does  the  &on(i,^<Ie 
indorsement  of  a  bill  of  lading  as  security  for 
an  advance,  as  distinguished  from  an  indorse- 
ment upon  a  sale  fbr  a  price,  pass  the  whole 
legal  property  in  the  goods  named  in  the  bill 
of  lading  to  the  indorsee,  leavir^  only  equities 
to  the  indorser  P  The  third  .  case  put  by- 
Holt,  C.J.  in  Evans  v.  MarOeU  {\  Ld.  Eaym.  271), 
cited  in  Liekbarrow  v.  Mason,  is  "  a  bill  of  lading 
to  A.,  and  the  invoice  only  (that  is  the  invoice 
alone)  shows  that  they  are  upon  account  of  B. ;  A. 
ought  always  to  bring  the  action,  for  the  property 
is  in  him,  and  B.  has  only  an  equity."  This  does 
not  state  in  terms  whether  the  bill  of  lading  is 
originally  made  to  A.,  or  is  indorsed  to  A.  The 
terms  are  large  enough  to  inclndf  an  indorsement 
to  A.  for  value,  and  then  B.'s  interest  is  stated  to 
be  only  one  in  equity.  The  action  mentioned  is 
obviously  an  action  of  trover.  In  Hibbert  v. 
Carter  (libi  tiip.)  the  plaintiffs  were  merchants  in 


London,  agents  and  general  consignees  of  ono 
Bobert  Kerr,  who  was  the  owner  of  goods,  and 
shipped  them  from  Jamaica.  The  plaintiffs 
having  received  advice  that  the  goods  were 
shipped,  insured  them,  but  before  they  had 
effected  the  insurance  Kerr  had  indorsed  the  bill 
of  lading  to  one  Dellprat,  in  Jamaica,  for  an 
arrear  due  on  a  mortgage.  Bnller,  J.  was  of 
opinion  that  Kerr  haa  no  insurable  interest, 
because  the  indorsement  of  the  bill  of  lading  had 
passed  the  whole  property  to  Dellprat,  yet  Kerr 
had  not  sold  the  goods.  The  court  was  of  the 
same  opinion  as  to  the  legal  property,  but  held 
that  nevertheless  Kerr  might  nave  an  insurable 
interest.-  In  what  respect  f  Obviously  in  respect 
of  his  equitable  interests,  his  right  to  redeem, 
and  to  a  surplus,  if  any,  on  a  sale.  In  Wright  v. 
CampbeU  (4  Burr.  2046)  the  action  was  in  trover 
by  tne  assignees  in  bankruptcy  of  one  Richard 
Scott.  Lewis  Fontaine  shipped  the  goods  and 
took  bills  of  lading  and  indorsed  one  copy  to 
Bichard  Swanwick  in  Liverpool,  in  order  that 
Swanwick  might  sell  the  gooas  for  him  aa  foctor. 
Swanwick  indorsed  this  copy  to  Scott  to  secure 
him  on  his  becoming  bail  for  Swanwick,  and  also 
as  security  for  a  debt  due  from  Swanwick  to 
Scott.  Scott  demanded  the  goods  on  the  arrival 
of  the  ship,  but  was  refosM.  The  goods  were 
delivered  to  and  sold  by  the  defendants.  The  action 
was  in  trover  by  the  assignees  of  Scott.  There 
was  no  sale  for  a  price  by  Swanwick  to  Scott. 
Swanwick  being  a  factor  could  not  pledge  to 
Scott,  but  as  factor  he  had  a  right  to  pass  the 
property  to  Scott.  The  decision  is  that,  if  the 
transaction  was  bond  fide,  the  indorsement  to 
Scott  for  value  passed  the  property  to  Scott.  It 
did  so  although  the  value  given  was  not  the  price 
for  a  sale,  and  Lord  Mansfield  is  reported  by 
BuUer,  J.  to  have  apmtoved  of  the  case  in  Lord 
Baymond,  Evans  v.  martlett,  upon  an  interpreta- 
tion of  it  in  its  widest  sense.  It  was  after  these 
views,  thus  expressed,  that  arose  the  case  of 
JAekharrow  v.  Mason  (vbi  cuj).),  upon  the  interpre- 
tation of  the  decision  in  which  tne  present  ques- 
tion depends.  In  that  case  the  facts  were,  that 
Turing  and  Son  sold  goods  to  Freeman  on  credit, 
and  shipped  them  to  Freeman  and  sent  him  bills 
of  lading.  Freeman  indorsed  the  bills  of  lading 
to  the  plaintiffs  as  security  for  an  advance,  and 
became  insolvent  before  the  arrival  of  the  goods. 
Turing  stopped  the  goods  vn  trantiiu  by  indorsing 
a  copy  bill  of  lading  to  the  defendants  to  enjMie 
them  to  do  so  on  his  behalf.  The  defendants  fifed 
the  goods  for  Turing.    Action  of  trover  by  "roe 

Slaintiffs  against  the  defendants.  The  defendants 
emnrred  to  the  evidence,  or,  in  other  words, 
asserted  that  there  was  no  evidence  on  which  it 
could  legally  be  held  that  the  plaintiffs  were 
entitled  to  succeed.  It  was  argued  for  the  plain- 
tiffs that,  as  between  the  consignor  and  the  con- 
signee, the  bill  of  lading  is  a  mere  authority  by 
the  consignor  to  the  captain  to  deliver  the  goods 
to  the  consignee,  and  to  the  consignee  to  receive 
them,  and  that  the  consignee  cannot  transfer  a 
greater  right  than  he  has,  that  is,  a  right  to 
receive  the  goods  if  the  authority  given  to  the 
captain  is  not  countermanded.  It  was  argued  for 
the  defendants  that  the  bond  fide  indorsement, 
for  a  valuable  consideration,  of  a  bill  of  l^ng  to 
a  third  person  is  an  absolute  transfer  cf  the  whole 
property.  It  was  n(^  suggested  on  either  side 
that'fhere  was  a  question;  of  intention  to  be  deter- 
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mined  by  a  jury  on  an  inference  of  fact.  It  is 
clear  that  evei^one  assumed  that  the  bill  of  lading 
was  indorsed  m  order  to  secnre  to  the  plaintiffs 
the  amount  of  their  advance,  leaving  the  surplus, 
if  any,  for  Turing.  No  one  suggested  that  tnere 
iras,  mdependently  of  the  indorsement  of  the  bill 
of  lading,  a  contract  of  sale  of  the  goods  for  a 
price  as  oetween  Turing  and  the  plaintiffs.  Under 
these  circumstances  Buller,  J.  says,  "  I  make  the 
question  even  more  general  than  it  was  made  at 
the  bar,  namely,  whether  a  bill  of  lading  is  by 
law  aiiTansfer  of  the  property :"  (Smith's  Leading 
Gases,  6th  edit.  vol.  i.,  p.  710.)  He  does  not  say, 
"  whether  a  bill  of  lading  given  under  the  circum- 
stances of  this  case  is  a  transfer  of  the  property," 
but  "  whether  a  bill  of  lading  is  by  law  a  transfer 
of  the  property."  It  is  obvious  that  he  was 
speaking  of  a  bill  of  lading  indorsed  for  value. 
He  cites  Wright  v.  Campbell,  and  then  says,  that 
"  Lord  Mansfield  in  that  case  said,  that  since  the 
ca.se  in  Lord  Baymond  it  had  always  been  held 
that  the  delivery  of  a  bill  of  lading  transferred 
the  property  ai  law."  "  If  so,"  says  Buller,  J., 
"  every  exception  to  that  rule  arises  from  equit- 
able considerations  which  have  been  adopted  by 
courts  of  law."  "  Thus,"  he  says,  "  stand  the 
authorities  on  the  point  of  legal  property;  and 
from  hence  it  appears  that  for  upwards  of  100 
y^rs  {>aet  it  has  been  the  universal  doctrine  of 
Westminster  Hall  that  by  a  bill  of  lading,  and 
by  the  assignment  of  it,  the  legal  property  does 
pass.  And,  as  I  conceive,  there  is  no  judgment, 
not  even  a  dictum,  if  properly  understood,  which 
impeaches  this  long  string  of  cases,"  It  has  been 
observed  that  these  statements  of  the  law  are 
not  literally  correct,  because  they  do  not  exclude 
an  indorsement  to  a  mere  agent.  But  Buller,  J. 
had  already  in  the  same  judgment,  referring  to  a 
case  before  Lord  King,  disposed  of  an  indorsement 
to  "  a  pure  factor  having  no  demand  of  his  own." 
I  agree,  he  had  said,  that  he  would  have  no  pro- 
perty, because  in  such  a  case  the  factor  is  only  a 
servant  or  agent;  "he  is  merely  a  servant  or 
agent."  But  then,  he  said,  "it  remains  to  be 
proved  that  a  man  who  is  in  advance,  or  under 
acceptances  on  account  of  goods,  is  simply  and 
merely  a  servant  or  agent ;  for  which  no  autho- 
rity has  been  or  can  be  produced."  It  is  with 
regard  to  the  case  of  "  a  man  who  is  in  advance  on 
account  of  goods"  that  his  whole  judgment  is 
dealing.  The  whole  case  of  LicMa/rrow  v.  Mason 
deals  with  such  a  person.  It  is  to  me  impos- 
sible to  suppose,  it  seems  to  me  perverse  to 
assume,  that  the  question  finally  left  to  the  jury 
was  not  a  question  put  and  understood  to  be  put 
with  regard  to  such  a  man.  The  dispute  was 
between  such  a  man  and  the  plaintiffs.  It  was 
with  regard  to  that  dispute  tnat  the  jury  found 
"  that  by  the  custom  of  merchants,  bills  of  lading 
for  the  delivery  of  goods  to  the  order  of  the 
shipper  or  his  assigns,  are,  after  the  shipment, 
and  oefore  the  voyage  is  performed,  negotiable 
and  transferable  by  the  shipper's  indorsement,  or 
transmitting  of  the  same  to  any  other  person ;  and 
that,  by  sach  indorsement  and  delivery,  or  trans- 
mission, the  property  in  such  goods  is  transferred 
to  snch  other  person."  It  the  contention  made 
now  on  behalf  of  the  defendants  is  true,  that 
answer,  ought  not  to  have  been  accepted.  It  made 
the  custom  too  large.  It  ought  to  nave  contained 
the  limitation  "  if  so  intended."  If  the  present 
contention  be  true,  a  question  was  not  asked  which 


ought  to  have  been  asked,  namely,  did  the  parties 
intend  the  transaction  to  be  a  pledge  on  a  mort- 
gage P  I  cannot  bring  my  mind  to  believe  that 
everybody  concerned  in  that  long  discussion 
omitted  to  consider  the  proper  limitations  of  the 
general  principle  which  everybody  was  trying  to 
discover,  and  which  Buller,  J.  expressed.  It  was 
then  in  a  case  where  the  bill  of  lading  was 
indorsed  to  secure  an  advance  that,  after  long 
and  exhaustive  discussion  and  two  trials,  the 
House  of  Lords  held,  without  anyone  even  refers 
ring  to  the  idea  that  in  auy  such  case  an  inqoity 
must  be  made  as  to  what  was  the  intention  of  the 
parties,  that  by  the  general  cn°tom  of  merchants 
the  bond  fide  indorsement  of  a  bill  of  lading  for  an 
advance  passes  the  legal  property  in  the  goods  to 
the  indorsee,  leaving  the  ultimate  account  between 
the  parties  to  be  settled  as  an  equity.  Such  a 
decision  I  cannot  depart  from.  I  can  be  no  party 
to  explaining  it  away.  I  accept  it  as  I  firmly 
believe  it  was  intendeid.  To  do  otherwise  restores 
the  judgment  of  Lord  Loughborough.  The  judg- 
ment in  Liekbarrou!  v.  Jfeuon  governs  the  present 
case.  According  to  it  the  whole  legal  property  in 
the  goods  represented  by  the  biU  of  lading  passed 
by  the  indorsement  of  the  bill  of  lading  to  the 
defendants.  If  so  it  cannot  be  doubted  that,  by 
virtue  of  the  Bills  of  Lading  Act,  the  liability 
under  the  contract  contained  in  the  bill  of  lading 
passed  also  to  and  against  the  defendants,  and  that 
the  plaintiff  was  and  is  entitled  to  recover  the 
freight  in  dispute.  I  cannot  agree  with  the 
iu^ment  of  Field.  J.,  and  in  my  opinion  it  shoold 
be  reversed. 

Bagoallay,  L.J. — ^The  plaintiff  in  this  action  is 
the  owner  of  the  ship  Zoe,  on  which  certain  cases 
of  machinery  were  shipped  and  carried  to  Poti, 
a  Russian  port  in  the  Black  Sea.  The  defendants 
are  bankers  at  Manchester ;  and,  whilst  the  ship 
was  at  sea,  they  made  an  advance  to  the  shipper 
of  the  goods,  who  delivered  over  to  them  the  bill 
of  lading  duly  indorsed  as  a  security  for  the  loan. 
No  memorandum  of  charge  or  other  formal  doca- 
ment  indicative  of  the  intention  of  the  parties 
was  executed,  but  it  was  represented  by  the  ship- 
per to  the  defendants  that  he  was  about  to  pro- 
ceed to  Pofi  to  superintend  the  delivery  of  the 
machinery,  that  the  amount  advanced  would  be 
repaid  before  he  left  England,  and  that  he  would 
call  again  and  make  definite  arrangements  for 
that  purpose.  He  failed,  however  to  carry  oat 
the  representations  so  made  by  him.  The  ship 
arrived  at  Foti  in  due  course,  and  the  goods  not 
having  been  cleared  within  the  time  limited  for 
thatpurpose,  were  sold  in  accordance  with  Knssian 
law,  but  did  not  realise  more  than  was  required 
to  satisfy  the  demands  of  the  Russian  Custom 
House.      The  plaintiff  thereupon,  treating   the 

Property  in  the  goods  as  having  passed  to   the 
efendants  by  virtue  of  the  dsuvery  to  them  of 
the  indorsed  bill  of  lading,  and  relying  apon  the 

E revisions  of  the  Bills  of  Lading  Act,  demanded 
:ova  the  defendants  payment  of  the  freight  and 
incidental  charges,  and,  upon  the  refusal  of  the 
defendants  to  make  such  payments,  commenced 
the  present  action.  The  action  was  tried  before 
Field,  J.  without  a  jury,  and  that  learned  judge 
held  that  no  sufficient  property  in  the  gooids 
passed  to  the  defendants  Dy  the  delivery  to 
them  of  the  indorsed  bill  of  lading,  to  render 
them  liable  to  the  plaintiff,  and  he  gave  judg- 
ment for  the  defendants.    From  that  jodgmemt 
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the  present  appeal  has  been  brought.  The  first 
qnestion  for  consideration  is,  what  was  the  effect 
of  the  delivery  to  the  defendants  of  the  indorsed 
bill  of  lading  P  With  all  respect  for  the  contrary 
opinion  expressed  by  Field,  J.,  and  which  is,  I 
believe,  concurred  in  by  my  colleague,  Bowen, 
L-J.,  I  am  of  opinion  that,  for  reasons  which  I 
wfll  very  concisely  state,  the  legal  property  in 
the  goods  passed  to  the  defendants  by  the  delivery 
to  them  of  the  indorsed  bill  of  lading.  I  do  not 
propose  to  examine  or  discuss  the  numerous 
anthorities  which  have  been  cited  in  the  course 
of  the  arguments  upon  this  appeal.  The  more 
important  of  them  have  been  amply  examined  by 
the  Master  of  the  Bolls  in  the  judgment  which 
he  has  just  delivered,  and  had  previously  been 
{nllyexaminedby  him  in  the  case  of  Glyn  v.  East 
andWett  India  Dock  Company  {ubi  sup.).  I  shall 
content  myself  with  referring  to  that  portion  of 
his  judgment  in  the  case  just  mentioned  which 
had  reference  to  the  effect  of  the  delivery  of  an 
indorsed  bill  of  lading.  InthatjndgmenttheMaster 
of  the  Bolls  distinguished  between  the  legal  effect 
of  the  transaction  in  transferring  the  legal  pro- 
perty in  the  goods,  and  the  equitable  rights 
that  might  be  reserved  to  the  borrower  by  express 
agreement  between  the  parties,  or  might  be  im- 
plied in  his  favour  from  the  general  circum- 
stances of  the  case ;  and  after  referring  to  a  sug- 
gestion that  had  been  made  in  argument  that  the 
indorsement  of  the  bill  of  lading,  when  accom- 
panied by  such  a  letter  of  charge  as  had  been 
given  in  that  case,  might  not  have  the  same  full- 
ness of  effect  in  passing  the  property  as  if  there 
were  no  letter  of  charge,  he  proceeded  as  follows : 
"  I  am  of  opinion  that  an  indorsement  of  a  bill 
of  lading  for  an  advance  does,  bv  the  mercantile 
law  of  England,  pass  absolutely  the  legal  property 
in  the  goods  lo  the  indorsee,  and  a  consequent 
right  in  law  of  immediate  actual  possession 
against  the  whole  world,  except  some  one  who 
may  have  an  independent  superior  legal  right  of 
temporary  possession.  The  right  of  the  bor- 
rower of  an  advance  on  an  indorsement  of  a  bill 
of  lading  is,  in  my  opinion,  an  equity  which  exists 
only  between  him  and  the  lender.  I  think  the 
indorsement  of  a  bill  of  lading  for  an  advance  has 
by  the  law  merchant  the  same  effect  as  a  bill  of 
sale  has  by  the  common  law  to  paae  the  legal  pro- 
perty in  goods,  and  in  either  case  an  equity  may 
be  reserved  which  is  still  an  equity  though  recog- 
nised by  the  common  law  courts."  This  is,  in  my 
opinion,  a  clear  and  correct  exposition  of  the 
tme  effect  of  the  delivery  of  an  mdorsed  bill  of 
lading  as  a  security  for  a  loan ;  the  legal  pro- 
perty in  the  goods  named  in  the  biU  of  lading 
passes  to  the  lender,  but  subject  to  the  equitable 
rights  of  the  borrower,  the  nature  and  extent  of 
irbich  mnst  be  gathered  from  the  circumstances 
of  the  transaction.  It  may  be,  and  probably  is 
the  case,  that  certain  equitable  rights  and  liabili- 
ties were  created  between  the  borrower  and 
lender  in  the  present  case  bjr  the  representations 
made  bv  the  lormer  at  the  time  of  tne  loan,  and 
other  circumstances  of  the  transactions,  bat  the 
existence  of  such  equitable  rights  and  liabilities 
cannot,  in  my  opinion,  affect  the  legal  effect  of  the 
delivery  of  tne  mdorsed  bill  of  It^ing.  If  it  be 
the  true  effect  of  the  delivery  of  the  indorsed  bill 
of  lading  to  the  defendants  that  the  legal  pro- 
perty in  the  goods  passed  to  them,  it  can  hardly 
be  (aisputed  that  they  became  liable  nnder  the 


provisions  of  the  Bills  of  Lading  Act  to  pay  the 
amount  of  freight  claimed  from  them  in  the 
present  action. 

BowBN,  L.J. — I  regret  very  much  to  find  myself 
at  variance  with  the  other  members  of  the  court. 
In  this  case  there  are  two  questions  :  The  first, 
whether  any  and  what  property  in  the  cargo 
passed  to  the  defendants  upon  the  indorsement 
and  delivery  of  the  bill  of  lading;  the  second, 
whether  the  passing  of  any  such  property  as 
passed  was  a  passing  of  "  the  "  property  within 
the  meaning  of  the  Bills  of  Lading  Act  (18  &  19 
Yict.  c.  Ill),  so  as  to  render  the  defendants  liable 
to  freight  at  the  suit  of  the  shipowner.  What 
propertj-,  if  any,  in  a  cargo  afloat  passes  upon 
delivery  of  an  indorsed  bill  of  lading,  appears  to 
me  to  be  a  qnestion  of  fact  in  each  case  that 
depends,  so  far  as  the  right  between  themselves  of 
the  immediate  parties  are  concerned,  on  the 
express  or  implied  agreement  between  them. 
The  owner  of  merchandise  may  do  whatever  he 
pleases  with  his  goods ;  he  may  sell  them,  or 
mortgage  them,  or  pledge  them.  It  is  a  pure  ques- 
tion  of  bargain  wnether  he  delivers  them  np>on 
terms  which  part  with  the  entire  beneficial 
interest  in  them,  or  which  part  with  the  entire 
legal  interest  reserving  an  equitable  right  to  him- 
self, or  which  jmrt  with  a  special  property  only  in 
them,  reserving  to  himself  the  general  and 
absolute  property  at  law.  The  freedom  of  disposi- 
tion, which  owners  of  property  possess  when  their 
projjerty  is  on  shore,  belongs  to  them  equally 
when  it  is  afloat.  They  can,  if  they  please,  sell 
the  bill  of  ladittg,  or  transfer  it  upon  terms  which 
amount  either  to  a  mortg(«e  or  to  a  pledge.  For 
a  bill  of  lading  is  a  symbol  of  the  goods  them- 
selves. The  careo  being  at  sea,  no  actual  delivery 
of  it  is  possible  before  the  ship  arrives.  During 
this  period  of  flotation  and  transit  the  bill  of 
lading  becomes  and  remains  the  token  or  symbol 
of  the  goods,  and  the  delivery  and  indorsement  of 
the  bill  of  lading  is  equivalent,  so  far  as  the 
passing  of  the  property  is  concerned,  to  a 
sjmbolical  delivery  of  the  goods.  Upon  principle 
and  reason,  therefore,  apart  from  authority,  one 
would  suppose  that  it  is  to  the  agreement  between 
the  original  parties  that  we  ought  to  look  if  we 
wish  to  discover  the  effect  as  between  themselves 
of  a  delivery  of  the  indorsed  bill  of  lading,  just 
as  it  is  to  the  agreement  between  them  that  we 
should  look  to  determine  the  legal  consequences 
that  follow  on  the  corporate  delivery  of  the  goods. 
We  should  expect,  in  some  cases,  to  find  that  the 
entire  property  had  passed ;  in  others,  that  there 
had  been  some  different  arrangement.  Nobody 
denies  that  in  many  instances  the  transfer  of  the 
indorsed  bill  of  lading  passes  the  complete  pro- 
perty, nor,  indeed,  that  it  is  primd  facie  evidence 
of  its  passing.  But  this  does  not  prove  that  when 
the  bargain  is  different  the  same  effect  follows, 
any  more  than  because  the  property  in  a  watch 
often  passes  on  delivery,  it  follows  that  a  watch 
cannot  be  pledged  or  mortgaged.  It  has  been 
argued  before  us  that  there  is  an  implication  of 
law  derived  from  the  custom  of  mercnants,  that 
by  indorsement  and  transfer  of  a  bill  of  lading 
for  an  advance  the  absolute  property  in  the  cargo 
vests  in  the  indorsee.  In  support  of  this  conten- 
tion reference  has  been  made  to  the  language  of 
the  present  Master  of  the  Bolls  in  the  case  of 
Glyn,  Mills,  and  Co.  v.  East  and  West  India  Dock 
Company  (iibi  svp.).  The  langaage  of  Lord 
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Bramwell  iii  the  same  case  is,  on  the  other  handi 
in  favour  of  a  different  view.  Lord  Blackburn, 
in  the  House  of  Lords,  abstained  from  expressing 
an  opinion  as  to  which  was  the  true  nature  of  the 
transaction  in  that  particular  instance ;  but  even 
if  the  transaction  in  Glyn,  MUls,  and  Co.'s  case  had 
been  held  to  amount  to  a  mortgage,  it  would  not 
follow  that  a  different  transaction  did  not  amount 
to  a  pledge  only,  and  the  decision  would  not,  as 
it  seems  to  me,  have  militated  against  the  prin- 
ciples I  have  above  explained.  It  was  further 
contended  by  the  appellant  that  the  well-known 
judgment  of  BuUer,  J.,  in  the  House  of  Lords,  in 
the  case  of  Lidcba/trow  v.  Maaon  {ubi  sup.),  lays  it 
down  as  law  that  by  the  indorsement  and  delive^ 
of  a  bill  of  lading  the  complete  property  of  goo(^ 
at  sea  passes,  and  that  on  the  second  trial  of  the 
case  a  Guildhall  jury  found  that  there  was  a 
custom  of  merchants  to  that  effect.  Both  judg- 
ment and  verdict  must,  as  it  seems  to  me,  be  read 
with  reference  to  the  facts  of  the  case  itself. 
Freeman,  the  consignee  of  the  cargo,  had  sent  to 
the  plaintifEs  two  biUs  of  lading,  together  with  the 
invoice  of  the  goods,  in  order  that  the  gooda 
might  be  taken  possession  of  and  sold  bv  them 
on  Freeman's  account,  and  the  plaintifis  had 
accepted  and  paid  bills  of  exchange  to  the  valae 
of  5201.  drawn  upon  them  by  Freeman  against 
the  goods.  "  The  truth  of  the  case,"  says 
Boiler,  J.,  "was  that  Freeman  transferred  tne 
legal  property  of  the  goods  to  the  plaintiffs,  who 
were  to  sell  them  to  pay  themselves  the  5202. 
ttdvanced  in  bills  out  of  the  produce,  and  to  be 
accountable  to  Freeman  for  the  remainder,  if 
any."  It  was  with  reference  to  this  transaction — 
a  transaction  of  which  the  very  essence  was  that 
the  property  in  the  goods  was  intended  to  pass, 
if  the  indorsement  of  the  bill  of  lading  can 
properly  be  given  this  effect — that  Bnller,  J. 
oiscusses  the  question  whether  the  property  of 
goods  at  sea  passes  by  the  indorsement  of  the 
bill  of  lading.  What  is  the  proposition  of  law 
that  he  lays  down  as  clear  P  "  That  every  autho- 
rity which  can  be  adduced  from  the  earliest 
period  of  time  down  to  the  present  hour,  agree 
that  at  law  the  property  does  pass  as  absolutely 
and  as  effectually  as  if  the  goods  had  been 
actually  delivered  into  the  hands  of  the  con- 
signee." In  other  words,  property  passes  by  an 
indorsed  bill  of  lading  when  it  wonld  pass  by  the 
delivery  of  the  goods  themselves.  And  it  was 
with  reference  to  the  same  transaction  that  the 
special  verdict  was  found  as  to  the  custom.  The 
Question  of  the  effect  of  an  a^eement  between 
tne  parties  when  no  property,  or  only  a  qualified 
property,  was  intended  to  pass  with  the  bill  of 
lading  did  not  arise,  nor  was  it  submitted  to  the 
jury.  Can  it  be  inferred  from  a  verdict  so  found 
that  the  jurv  intended  to  establish  a  custom  by 
which,  on  delivery  and  on  indorsement  of  a 
bill  of  lading  as  between  the  immediate  parties, 
and  apart  from  the  rights  of  third  persons,  the 
property  in  one  man's  goods  p>a8ses  to  another 
against  the  wUl  of  both,  unless  there  be  some 
written  agreement  to  control  the  effect  of  the 
indorsement  ?  If  the  borrower  in  the  present 
instance  had  verbally  agreed  with  the  bank  that 
the  absolute  property  in  the  goods  was  not  to 
pass,  but  a  qualified  property  only,  can  it  be 
said  that  any  custom  of  merchants  overrides 
such  oral  agreement?  And  if  such  is  not  the 
law,  it  necessarily   would  seem  to  follow  that 


such  a  restrictive  agreement  can  be  implied  from 
the  nature  of  the  transaction  itself,  as  well  as 
from  express  words.  Bead  in  their  widest  sense, 
the  words  of  the  special  verdict  in  Lickbarrow 
V.  Maaon  admittedly  overstate  the  law,  for  the 
delivery  to  a  servant  or  agent  of  a  bill  of  ladini; 
with  the  intention  that  he  shall  receive  the  cargo 
and  hold  it  for  his  principal  obviously  passes  no 
property.  Some  qualification  mnst  be  read  into 
the  terms  of  the  special  verdict,  and  the  proper 
qualification  seems  to  me  to  be  what  I  have  said, 
it  is  not  easy  to  see  upon  what  principle  there 
can  be  any  magical  virtue  in  the  symbolical 
delivery  (through  the  indorsed  bill  of  lading)  of 
goods  afloat,  beyond  what  there  would  be  in  the 
delivery  of  goods  ashore,  when  the  question  arises 
between  the  immediate  parties  to  the  agreement. 
Shortly  after  the  special  verdict  on  the  second 
trial  of  LickharrotB  v.  Mason  its  meaning  was 
discussed  in  the  Exchequer  Chamber  in  the  case 
of  HaiOe  v.  SmUh  (1  B.  <fc  P.  661).  Eyre,  CJ.,  in 
delivering  the  judgment  of  the  court,  intimates 
that  the  indorsement  of  a  bill  of  ladinjg  does  not 
itself  change  the  property  as  a  bargain  and  sale 
wonld,  but  IS  evidence  only  of  a  change,  and,  as 
between  the  original  parties,  derives  its  sole 
virtue  and  efficacy  from  the  agreement  between 
the  parties.  This  is  substantially  the  same  law 
as  that  expressed  by  BuUer,  J.  in  Hibbert  v.  Carter 
{ttbi  sup.),  and  it  is  not  immaterial,  as  Field,  J. 
has  pointed  out,  to  notice  that  Hibbert  v.  Carter 
is  a  case  cited  with  approval  by  Bnller,  J.  himself 
in  his  subsequent  judgment  in  Liclcbarrow  t. 
Mason.  The  mere  fact  that  in  many  cases  before 
and  after  Lidcbarrow  v.  Maaon  the  transfer  of  a 
bill  of  lading  is  spoken  of  as  passing  the  property, 
that  in  others  it  is  spoken  of  as  creating  a  pledge, 
as  in  Metjerstein  v.  Barber  {iihi  sup.),  and  that  in 
others  it  is  spoken  of  as  a  mortgage,  affords  to 
my  mind,  therefore,  no  difficulty.  A  man  may 
sell,  or  he  may  mortgage,  or  he  may  pled^  a  biu 
of  lading  by  indorsmg  and  delivering  it.  The 
question  in  each  case,  when  the  original  parties 
only  are  concerned,  is  what  was  the  bargain  on 
the  subject  ?  In  the  present  instance  accordin^y 
we  have  to  draw  the  infeience  as  to  the  effect  (tf 
the  indorsement  and  delivery  from  the  narrative 
of  the  particular  transaction.  The  cargo  shipped 
in  England  was  to  be  delivered  at  Poti  in  the 
Black  Sea.  The  owner  borrowed  an  advance  from 
the  defendants,  and  as  security  deposited  the  bill 
of  lading,  saying  that  he  was  shortly  goin^  out 
to  Poti  to  superintend  the  receipt  and  dehveiy 
of  the  cargo,  and  that  the  amount  advanced  would 
be  repaid  before  he  left  England,  and  that  he 
would  call  again  and  make  arrangements  about 
it.  What  have  we  here  except  the  simplest  form 
of  pledge,'  the  deposit  of  goods  as  security  for  a 
debt,  by  which  the  right  to  the  property  vests  in 
the  pledgee  so  far  as  is  necessary  to  secure  the 
debt,  the  general  property  remaining  in  the 
pledgor  P  Delivery  of  possession  is  no  doubt  an 
essential  element  in  any  pledge,  bat  it  is  very  (dd 
law  that  constructive  or  symbolical  delivery  of 
possession  is  sufficient  when  actual  possessioii 
cannot  be  given.  "Goods  at  s^"  says  Sbary 
on  Bailments,  "may  be  passed  in  pledge  by  a 
transfer  of  the  muniments  of  title,  as  by  a  transfer 
of  a  bill  of  lading,  or  by  a  written  assignmenii 
thereof.  So  goods  in  a  warehouse  may  be  pledged 
by  symbolical  delivery  of  the  key,  and  a  bill  of 
'  lading  is  only  a  key  of  the  floating  wafehoaac 
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where  the  g^ds  are  lying."  The  counsel  for  the 
appellant  argued  that  if  a  pledge  onlr  vas 
intended,  no  indoraement  of  tne  bill  of  lading 
•was  needed.  This  surely  ig  a  misapprehension. 
The  pledgee  of  goods  is  entitled  to  sell  them 
upon  default,  and  'without  the  indorsement  of 
the  bill  of  lading  the  common  law  powers  of  the 
pledgee  would  be  incomplete.  It  seems  to  me 
that  the  language  of  Lord  Bramwell  in  Cflyn, 
MiUa,  arid  Go's  case,  cited  at  length  by  Fidd, 
J.  in  the  court  below,  applies  mutati*  mvtarulit 
to  this  case.  I  feel  great  aiffidence  in  dissenting 
firom  the  view  of  so  considerable  an  authority 
en  the  mercantile  law  as  that  of  the  present 
Master  of  the  Bolls  and  Baggallay,  L.J. ; 
but,  except  for  their  contrary  opinion,  I  should 
fa»Te  myself  thought  that  there  nad  been  in  the 
present  case,  as  between  the  original  parties,  a 
pledge  and  nothing  more.  It  remains  to  be  con- 
sidered whether  the  pledge  of  an  indorsed  bill  of 
lading  is  such  a  passing  of  "the  property"  as  is 
contemplated  by  the  BiUs  of  Lading  Act  (18  &  19 
Viet.  c.  111).  I  may  pause  for  a  moment  to  ob- 
serve that  it  was  clearly  the  opinion  of  those  who 
framed  that  statute  that  the  property  in  goods 
need  not  pass  by  the  indorsement  of  the  bill  of 
lading,  and  that  the  framing  of  the  preamble  and 
section  of  that  Act  shows  that  the  langpaage  of 
the  special  verdict  in  Lickbarrow  t.  ifaton  is  not 
to  be  read  without  some  qualification.  But 
passing  from  this,  I  think  tne  wording  of  the 
Act  shows  that  the  provision  which  we  have  to 
construe  does  not  apply  to  the  case  of  a  pledge. 
[See  Pose  v.  Mott  (30  L.  J.  259,  Ex.),  per  Martin,  B^ 
aa  explained  in  The  Freedom  (ttM  sup.).']  "A 
property  passes  no  doubt  by  a  pledge,  but  not 
"  the"  property,  which  still  remains  in  the  pled^r. 
Was  it  intended  that  a  banker  who  only  acquired 
SHch  a  limited  and  special  legal  interest  in  a  bill 
of  lading  as  was  necessary  to  secure  his  advance 
should  be  sued  for  freight  P  The  present  ia  the 
first  case,  as  far  as  I  know,  in  which  it  has  ever 
been  suggested  that  he  could.  And  I  cannot  help 
thinking  that  the  many  bills  of  lading  pledged 
daily  in  the  city  of  London  for  advances  are  not 
taken  by  bankers  under  any  such  idea.  I  believe 
that  the  true  view  of  the  law  as  to  this  matter 
also  IS  that  expressed  by  Lord  Bramwell  in  the 
case  of  Glyn,  MiUs,  and  Co.,  viz.,  that  a  mere 
pledgee  cannot  be  sued  for  freight  under  the  Act. 
He  has  not  got  "  the  "  property ;  he  has  "  a " 
propertT  only.  Tor  these  reasons,  I  agree  with 
the  judgment  of  Field,  J.,  whose  careful  and 
elaborate  reasonings  leave  nothing  really  to  be 
added,  and  to  which  I  should  have  added  nothing 
had  it  not  been  that  I  am  unfortunately  dissen- 
tient from  the  opinion  of  the  Master  of  the  B:olls 
and  Baggallay,  L.J.  In  my  opinion,  this  appeal 
should  be  dismissed  with  costs. 

Appeal  aTUneed. 

Solicitors  for  the  plaintiff,  Lowhsa  and  Co. 
Solicitors  for  the  defendants,  Hwre  and  Co. 
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PROBATE,  DXVORCE,  AND  ADMIRALTY 
DIVISION. 
ADHIBALTY    BUSINESS. 
Tuesday ,  June  17. 
(Before  Butt,  J.) 
The  Mamxoth.  (a) 
Practice— ColHtion — Corts — Printed    evidence  for 
vse  of  counsel  in  court — R.  S.  C,  Order  LXVL, 
r.  7,  and  Appendix  N. — Counsel. 
In  eotisequenee  of  the  negligemt  navigation  qf  the 
if.  the  steamship  P.  1£.  oame  into  collision  toUk 
the  M.  and  urith  the  D.    In   a  damage  aetiony 
instituted  by  the  owners  of  the  P.  M.  against  the 
M.,  the  plaintiffs  were  successful.    In  a  damage 
action,  instituted  hy  the  owners  of  the  D.  against 
the  M.  to  recover  da/mages  arising   out  of  the 
eoUision  between  the  D.  and  the  P.  M.,  the  plain- 
tiffs were  successful. 
In  this  latter  adion    hy  agreement   between   the 
parties  the  evidence  in  the  first  cuiion,  which  had 
been  printed  in  the  form  of  a  record  for  the 
purposes    of  appeal,    too*    cuhnitied,    a/nd    woe 
tupplied  to  the  plaintiffs  hy  the  otoners  qf  the 
P.  M.,  the  defendant*  refusing  to  provide  them 
toUh  it. 
The  registrar,  on  taxation,  allowed  the  plaintiffs, 
the  owners  of  the  D.,  the  amumnt  paid  hy  them 
to  the  otoners  of  the  P.  M,  for  the  printed  evi- 
dence, and  3d.  per  folio  for  this  printed  evidence 
provided  for  tlis  use  of  counsel  in  court  in  accord- 
ance with  the  terms  of  Appendix  N.  of  the  Riilee 
of  the  Supreme  Court  18&).     Oi*  objection  to  the 
registrar's  taxation  the  Court  reused  to  disallow 
ths  3d.  per  folio. 
In  a  collision  action  where  the  trial  lasted  four 
days,  and  the  damage  done  exceeded  2000Z.,  the 
Court  refused  to  inteifere  with  the  registrar's  dis- 
cretion t»  allowing  the  costs  of  three  counsel. 
This  was  a  summons   by   the   defendants  in  a 
damage  action  calling  on  the  plaintiffs  to  show 
cause  why  the  registrar  should  not  review  hia 
taxation  ot  the  plaintiffs'  costs  by  disallowing  cer- 
tain items  therein  allowed. 

The  action  was  instituted  by  the  owners  of  the 
vessel  Dunscore  against  the  East  and  West  India 
Dock  Company,  the  owners  of  the  derrick  Mami- 
-moth,  to  recover  damages  arising  out  of  a  collision 
between  the  steamship  Persian  Monarch  and  the 
Dunscore  on  the  5th  Jan.  1883,  in  the  river 
Thames,  alleged  t^  have  been  brought  about  by 
the  wrongful  manceuvres  of  the  Mammoth. 

Immediately  prior  to  this  collision  the  Persian 
Monarch  and  the  Mammoth  had  been  in  collision, 
in  respect  of  which  the  owners  of  the  Persian 
Monarch  had  instituted  an  action  against  the 
owners  of  the  Mammoth,  and  in  Feb.  1883  the 
Mammoth  was  found  solely  to  blame  for  the 
collision.  Thereupon  the  present  action  was 
instituted,  and  it  was  agreed  that  the  evidence 
taken  in  the  previous  action  should  be  admitted 
in  this  action.  Accordingly,  application  was 
made  by  the  plaintiffs  to  the  defendants  for  the 
record  in  the  previous  action,  which  record  had 
been  printed  for  the  purposes  of  appeal  in  snch 
action.  This  the  defendants  refused  to  supply, 
whereupon  the  owners  of  the  Dunscore  obtained  it 
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from  the  owners  of  tbe  Persian  Monareh,the  plain- 
tiffs in  the  previous  action. 

The  owners  of  the  Dunseore  having  proved 
Buccessfnl  in  their  action  against  the  Mammoth, 
proceeded  to  tax  their  costs,  and  among  other 
items  allowed  by  the  registrar  were  the  charge  for 
the  prints  of  the  records  together  with  3a.  per 
folio  on  the  copies  supplied  to  counsel  and  the  fee 
of  a  third  counseL  The  3<2.  per  folio  was  allowed 
under  the  provisions  of  Appendix  N.  of  the  Boles 
of  the  Supreme  Court,  which  provides  that 

The  BoUoitor  for  a  {Mbrtr  entitled  to  take  printed  ooi^ 
eball  be  allowed,  for  ■aon  nmnber  of  oopiea  as  lie  snail 
neoeaearily  or  proiMrlj  take,  the  amount  lie  shall  pay 
therefor.  In  addition  to  the  alloKranoea  for  printing  and 
taking  printed  oopiea,  there  shall  be  allowed  for  moh 
printed  copiei  as  may  be  neoessary  or  proper  for  the 


following,  out   for  no   other   parpoBei  madieet)  -.    Of 

r  pleaoung,  special  case,  petition  of  right,  or  evidence 

for  the  nie  of  oonnsel  in  court,  and  in  oonntzy  agent 


oaoaea  when  proper  to  be  sent  as  a  olose  copy  for  the 
use  of  the  country  lolioitor,  at  per  folio S<2. 

To  these  items  the  defendants  now  took  objec- 
tion on  the  grounds :  (1)  that  there  is  no  rule  or 
scale  under  the  Judicature  Act  which  empowers 
a  taxing  ofBcer  to  allow  for  prints  of  a  document ' 
at  8(2.  or  any  other  rate  per  folio  whiph  had  been 
printed  for  and  used  in  another  action ;  (2)  that 
no  work  or  labour  was  bestowed  by  the  plaintiffs' 
solicitors  on  the  record  to  entitle  them  to  such  an 
allowance ;  (3)  that  the  whole  expense  of  printing 
such  re«»*d  has  already  fallen  on  the  defendants 
in  the  action  brought  by  the  owners  of  the  Perman 
Monardt,,  and  they  have  also  actually  paid  for 
prints  of  such  record  furnished  by  the  plaintiffs' 
solicitors  to  counsel  in  that  action ;  (4)  that  under 
the  existing  rules  only  a  party  to  the  action  in 
which  a  document  has  oeen  printed  is  entitled  to 
take  prints  or  to  charge  for  prints  for  the  use  of 
oonnsel;  (5)  that  the  employment  of  a  third 
counsel  was  wholly  unnecessary,  and,  under  the 
circumstances  of  the  case,  unwarranted,  and 
ought  not  to  be  allowed  on  the  ground  that  the 
evidence  of  ten  of  the  witnesses  was  admitted  on 
their  evidence  taken  long  before  the  hearing,  and 
only  four  witnesses  were  actually  examined  at  the 
trial. 

With  regard  to  these  items,  the  registrar's 
notes  were  as  follows : 

It  appears  to  me  that  thn  defendants'  aolioiton  ought 
themielves  to  have  mpplied  the  oopiea,  and  that  on  their 
refusal  the  plaintiffs'  sotteitors  were  olearl;^  entitled  to 
obtain  them  from  the  plaintiffs'  so'ioitora  m  tiie  other 
action,  and  to  reoover  the  amount  paid  for  them  from 
the  defendants.  I  think,  on  fnrthar  oonaideration,  that 
they  are  also  entitied  to  the  eoale  allowance  of  3d.  a 
foUo  on  the  oopiea  anpplied  to  counsel,  the  whole  record 
having  nltimatdy  been  admitted  by  the  defendaata, 
besides  having  been  previonaly  admitted  for  the  purpose 
of  croas-ezanunation.  It  is  true  that  no  labonr  waa 
bestowed  by  the  plaintiffs'  soUoitors  on  the  record  in 
qneation,  but  that  is  an  objection  which  would  apply 
to  the  scale  allowance  in  anv  case  where  the  soUcitor 
dainriog  is  not  the  solicitor  who  has  printed  the  record. 
It  is  also  time  that  the  drfendanta  have  already  incurred 
•  similar  oharge  for  the  same  printing  in  the  former 
action,  but  if  they  have  to  pay  the  charge  again  it 
results  from  their  having  raised  again  the  aame  isauea 
which  were  decided  in  that  action.  I  have  felt  some 
doubt  as  to  the  allowance  of  a  third  oonnsel,  but,  oon- 
aidering  that  the  case  promised  to  be  a  hard-fonght  one, 
that  the  trial  of  the  aotion  by  the  Pernan  HonanK  had 
oooupied  the  oomt  four  days,  that  the  defendants  had 
appealed,  that  the  issues  in  that  aetion  were  in  effect  to 
be  tried  again  in  this,  and  that  the  defendants  agreed  to 
pay  a  aum  of  2700S.  in  settlement  of  the  chum  in  this 
action,  a  sum  much  exceeding  the  amount  reoovered  in 


the  aotion  by  the  Ttnian  llimareh,  it  appears  to  me 
that  the  plaintiffs  were  justified  in  retaining  three 
counsel,  aa  waa  also  done  by  the  defendants. 

The  summons  came  on  before  the  judge  in 
chambers,  but  was  adjourned  into  court. 

BwUcnW,  in  support  of  the  application  an 
behalf  of  the  defendants. — On  reference  to  Appen- 
dix K.  it  will  be  seen  that  the  person  entitled 
to  the  3d.  per  folio  is  "  the  solicitor  for  a  party 
entitled  to  take  printed  copies."  That  is,  thie 
solicitor  in  the  action  in  wnich  the  matter  is 
printed.  Here  it  is  the  solicitor  in  an  action 
other  than  that  in  which  the  evidence  is  printed 
who  is  seeking  to  charge  the  defendants  with  this 
3d.  per  folio.  The  idea  in  allowing  the  3d.  -pese 
folio  was  to  remunerate  the  solicitor  over  and 
above  the  price  actually  paid  for  tjie  printing,  and 
was  by  way  of  compensation  for  his  work  and 
labour  in  correcting  proof,  and  generally  in 
drawing  np  the  record,  in  this  case  the  record 
having  been  printed  in  the  previoos  action,  the 
solicitor  to  the  present  plaintiffs  has  been  at  no 
trouble,  and  therefore  is  entitled  to  no  compensa- 
tion. There  was  nothing  in  the  circumstaaoes  of 
the  case  to  warrant  the  allowance  of  three  connad. 
There  were  only  four  witnesses  examined  at  tiie 
trial,  and  the  issues  raised  were  of  no  unTisaal 
character. 

Kennedy,  for  the  plaintiffs,  contra. — There  is 
nothing  m  the  Bmes  of  the  Supreme  Court 
expressly  limiting  the  allowance  of  3d.  per  folio 
to  the  solicitor  at  whose  instigation  the  evidence 
is  actually  printed.  It  is  the  profit  allowed  to  a 
solicitor  in  respect  of  printed  evidence  for  use  of 
counsel,  and  should  be  allowed  irrespective  of  the 
question  whether  or  not  the  evidence  has  been 
printed  by  the  order  of  the  solicitor  claiming  the 
allowance.  The  circumstances  are  sufficiently 
special  to  justify  the  registrar  in  allowing  three 
counsel.  The  case  lasted  four  days,  and  the 
amount  at  stake  was  large. 

Butt,  J. — ^I  can  see  no  reason  to  interfere  with 
this  taxation  of  costs.    The  first  items  which  I 
have  to  deal  with  are  those  charges  for  the  prints 
of  the  record  over  and  above  tho  sum  actually 
paid  for  them  to  the  solicitors  of  the  plaintiffs  in 
the  action  between  the  Persian  ilonarch  and  the 
Mammioih.    Have    any    sufficient    reasons   been 
shown  why  I  should  disallow  these  charges  P     It 
is   admitted   by  the    defendants  that,  if    these 
records  had  been  printed  by  a  party  to  the  action, 
the  plaintiffs  would  have  been  entitled  to  charge 
at  tne  fixed  rate  of  3d.  per  folio  under  Ord^ 
LXYL,  r.  7.    But  then  it  is  argued  that  this  rule 
does  not  apply  when  the  record  is  printed  by 
parties  other  than  those  to  the  action  in  which 
the  record  is  printed.     However,  I  think  that 
when  parties  enter  into  an  agreement  not  to  call 
evidence  in  the  ordinary  way,  but  to  admit  prmts 
of  evidence  prepared  for  appeal  in  another  action, 
that  then  this  is  similar  to  an  agreement  that  the 
parties  should  be  in  the  same  position  as  if  it  had 
been  necessary  to  have  the  same  evidence  printed 
under  an  order.    1  therefore  do  9ot  think  that 
the  objection  to  these  items  is  made  out.    With 
regard  to  the  coits  of  a  third  counsel,  I  am  finite 
aware  of  tbe  new  rules  relating  to  that  snlqect, 
but  it  has  not  been  argued  that  I  amtabsolutety 
bound  by  them.    I  am  of  opinion  that  where 
damaGie  has  been  done  to  the  amount  of  200OI.  it 
is  not  nnreasonable  to  have'-three   counsel.     I 
Jigitized  by  VjOC 
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tiierefore  think,  on  the  whole,  that  nothing  has 
been  shown  me  to  cause  me  to  OTerrale  the 
tazine  master's  discretion  in  this  matter,  and  I 
ther^re  direct  these  objections  to  be  dismissed 
with  costs. 

Solicitors  for  the  plaintiffs,  Thomat  Cooper  and 
Co. 

Solicitors  for  the  defendants,  FreahJUilda  and 
Wmianu. 


Od.  28  and  Nov.  4 
(Before  Butt,  J.) 
The  Whjjak  STMnJOTOH.(a) 
Salvage— Praetiee — Tender — Costs. 
Where  in  a  salvage  action  defendants  toith  fkeir 
statement  of  defence  tender  and  pay  into  court 
a  stun  of  money  in  saiisf action  of  the  plaintiffs' 
claim,  and  plead  such  payment  into  court,  and 
the  sum  paid  in  is  hdd  to  he  sufficient,  the  court 
win  order  the  defendants  to  pay  the  plaintiffs' 
costs  m  to  the  date  of  the  dAivery  of  the  state- 
ment oj  defence,  rmless  the  evreumstances  of  the 
case  render  it  just  and  expedient  to  order  otherwise. 
In  a  saivaqe  action  it  is  not  necessary  that  a  tender 
shotdd  be  accompanied  toith  an  offer  to  pay  the 
piaint^ffs'  costs  vptothe  date  of  tender. 
This  was  a  motion  by  the  defendants  in  a  salvage 
action,  subsequent  to  judgment  therein,  to  vary 
the  decree  hj  striking  out  so  mnch  as  gave  to 
the  plaintiffs  the  costs  incurred  by  them  up  to 
the  time  of  tender,  and  by  condemning  the  plain- 
taSiB  in  the  entire  costs  of  the  action. 

The  action  was  instituted  by  the  crew  and 
owners  of  the  steamship  Xantho  against  the 
steamship  WHtiam  Syminaton,  to  recover  salvage 
for  services  rendered  to  the  Wiliiam  Symington, 
off  the  coast  of  Spain,  en  May  24, 1884. 

The  plaintiffs  claimed  8002.  The  defendants  in 
their  defence  alleged  a  tonder  and  payment  into 
into  court  of  200Z.  which  was  refused  by  the 
plaintiffs  in  their  reply.  The  defence  was  dated 
Jnlr  12,  and  the  money  was  paid  into  court  on 
Jidyl4. 

The  action  came  on  for  trial  on  the  24th  July, 
before  Butt,  J.,  who  upheld  the  tender  of  2002. 
with  costs.  On  counsel  for  the  plaintiffs  applying 
for  costs  up  to  the  time  of  tenaer,  Butt,  J.  said  : 
"  I  have  always  had  a  doubt  about  the  practice  of 
this  court.  I  know  the  rule  in  the  common  law 
courts  was,  that  if  a  man  declined  to  accept  a 
tender  he  went  on  at  his  own  risk,  and  he  paid 
the  whole  costs  if  he  failed.  I  do  not  niow 
whether  that  is  the  rule  here.  They  will  follow 
the  nsual  course  in  the  registry.  I  vrill  not 
decide  the  matter  now.  If  there  is  an  appeal 
from  the  r^pstrar  we  will  have  the  matter 
decided." 

Upon  this  the  following  decree  was  drawn  up  in 
the  registry: 

The  jndea  having  heard  oonaael  on  both  lidM  pro- 
nonnoed  the  tender  of  iiOO'.  heretofore  made  in  this 
aetaon  to  be  anffloient.  dismined  the  defendants  and 
their  bail  from  this  aotlon  and  all  further  obaerranoe  of 
jnstioe  therein  on  payment  of  the  ooeta  inonired  by  the 
plaintiffs  np  to  the  time  of  the  lald  tender  beiiic  made, 
aad  oondemned  the  plainiiffB  in  the  oosta  incorred  anbee- 
qnently  to  the  said  tender. 

The  plaintiffs  thereupon  lodged  their  costs  in 

(a)  Reported  by  J.  F.  Aspinall  and  F.  W.  Baikks,  Esqn., 
B«Tiit<in-*.t-Law. 


the  registry  for  taxation,  bnt  on  the  defendants 
alleging  that  they  proposed  raising  the  question 
as  to  whether  the  plaintiffs  were  entitled  to  any 
costs  the  registrar  postponed  taxation. 

The  motion  now  came  on  before  the  judge  in 
court. 

/.  P.  AspinaU,  for  the  defendants,  in  support  of 
the  motion. — While  the  practice  of  late  years  in 
the  Admiralty  Court  bos  been  under  similar 
circumstances  to  give  the  plaintiffs  the  costs 
incurred  up  to  the  tender,  it  is  nevertheless 
opposed  to  tne  practice  at  common  law.  [Butt,  J. 
—We  must  remember  to  distinguish  between 
what  is  called  tender  in  the  Admiralty  Court  and 
what  is  known  as  tender  in  the  common  law 
coorts.  In  the  Admiralty  Court  what  is  called 
tonder  is  simply  payment  into  court ;  whereas,  at 
common  law  it  ia  an  offer  of  so  much  in  satis&c- 
tion  of  the  plaintiff's  claim  before  action  brought  J 
The  practice  at  common  law  has  been  to  give  the 
defendant  the  entire  costs  of  the  action  where  the 
payment  into  court  has  been  found  sufficient. 
[Bnn,  J. — That  I  think  is  so,  but  the  practice  in 
the  Admiralty  Court  has  been  different,  and  the 
question  is,  whether  it  is  a  right  practice.]  It  is 
only  since  1869  that  the  present  practice  of  the 
Admiralty  Court  has  been  unvaried.  [Butt,  J.— 
At  the  common  law  I  remember  there  used  to  be 
two  pleas,  viz.,  tender  and  payment  into  court. 
We  must  therefore  distint^ish  between  the  two, 
inasmuch  as  in  the  Admira^  Court  payment  into 
court  is  called  a  tender.]  "Iho  question  of  pay- 
ment into  court  has  recently  been  considered  by 
the  Court  of  Appeal,  who  have  decided  that  the 
alternative  plea  of  money  paid  into  court  as  suffi- 
cient to  satisfy  the  plaintiff's  claim,  when  held  to 
be  sufficient,  goes  to  the  whole  cause  of  action, 
and  that  judgment  should  be  entered  for  the 
defendant,  ana  that  the  defendant  should  get  aU 
the  costs  of  the  action : 

Wheeler  v.  The  Unittd  T«I«phon<  Company,  SO  L.  T. 
Bep.  N.  S.  740 ;  13  Q.  B.  IXv.  507. 

The  desirability  of  having  one  uniform  practice  in 
all  the  courts  should  he  considered,  and,  inas- 
much as  costs  are  in  the  discretion  of  the  judge, 
there  is  no  reason  whv  the  old  practice  of  tne 
Admiralty  Court  ahonla  not  be  set  aside.  [Butt,  J. 
— That  being  so,  it  is  a  question  of  which  is  the 
more  reasonable.]  It  would  seem  the  more  reason- 
able course  because  in  a  salvage  action  what 
generally  happens  is  that  either  the  plaintiffs 
astily  institute  their  action  without  giving  the 
defendants  time  to  make  a  tender  before  action 
brought,  or  else  a  tender  is  made,  and  refused  as 
insufficient,  and  then  action  commenced.  In 
either  case  the  action  of  the  plaintiff  is  produc- 
tive of  unnecessary  litigation  if  the  tender  is  up- 
held, and  hence  the  defendants  should  be  made  to 
pay  all  the  costs. 

Myburgh,  Q.C.,  for  the  plaintiffs,  contra. — In  the 
absence  of  strong  reasons,  the  old  practice  should 
be  followed.  [Butt,  J. — I  have  always  had  great 
doubts  on  this  point,  and  I  have  been  inclined  to 
think  that  the  prevailing  practice  is  a  bad  one.] 
Having  regard  to  the  eminent  judges  who  laid 
down  the  practice,  it  is  to  be  assumed  that  it  is 
a  reasonable  one.  [Butt,  J. — But  there  is  no  want 
of  analogy  between  payment  into  court  at  common 
law  and  tender  in  the  Admiralty  Court,  and  vet 
the  practice  at  common  law  has  also  been  settled 
by  eqnally  eminent  judges.]  The  peculiar  circuia- 
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stances  of  salvage  make  the  practice  a  jnst  and 
reasonable  one.  'llie  tender  is  not  made  nntU 
after  the  plaintiffs  have  institnted  their  action, 
a  thing  which  all  salvors  are  entitled  to  do. 
[Btttt,  J. — But  if  yon  ref nse  a  tender  after  action 
brought,  yon  would  refuse  the  same  tender  prior 
to  action  brought,  and  therefore  you  are  really  the 
creator  of  unnecessary  litigation.]  It  is  not  the 
universal  practice  at  common  law  to  give  the 
defendant  all  the  costs  of  the  action  when  the 
tender  is  upheld : 

Aitlion  T.  Ht^fff ,  40 1..  T.  Bep.  N.  8.  755 ;  4  ]Gz  IMt. 
174; 

Ortavw  ▼.  i^nrnnsi,  4  Q.  B.  Dir.  226; 

GreHon  V.  af««»,  88  L.  T.  Eep.  N.  8.506;  TCh.DiT. 
839. 
The  practice  in  the  Admiralty  Court  has  been  to 
tender  a  sum  of  money  with  costs  : 

Tha  Biekman.L.  Sep.3  A.i  E.  15;  3  Mar.  Law  Cm. 
O.  8.  298;  21 L.  T.  Bep.  K.  8. 472; 

3^  ThrvKtan,  L.  Bep.  S  A.  *  E.  504 ;  1  Asp.  Haf .  Law 
Cu.  207 ;  25  L.  T.  Btip.  N.  8.  889. 

[BtTTT,  J. — I  do  not  understand  the  meaning  of  a 
tender  with  costs.  A  tender  is  an  offered  pay- 
ment of  a  sum  of  money  in  satisfaction  of  tne 
plaintiffs  claim,  and  if  accepted  the  person  accept- 
ing gets  his  costs  as  a  matter  of  course.]  The  Court 
of  Appeal  in  the  case  of  The  Sector  {5  Asp.  Mar. 
Law  Cfas.  101 ;  48  L.  T.  Rep.  N.  S.  890;  8  P.  IMv. 
218)  upheld  the  old  practice  of  the  Admiralty 
Court  as  to  costs  where  both  ships  are  held  to 
blame  for  a  collision,  althoagh  it  is  opposed  to  the 
common  law  practice,  and  in  many  cases  works 
considerable  injustice  to  successful  appeUants. 

/.  P.  AapinaU,  in  reply,  cited 
Langridge  v.  Complatl,  3  Ex.  Div.  2S1 ;  88  L.  T.  B«p. 
N.  8.  64. 

Cur.  adv.  miU. 

Nov.  4.— -BrTT,  J.— This  is  a  suit  for  salvBge 
services  rendered  by  the  plaintiffs  to  the  steam- 
ship WiUiam  Symington  on  the  24th  May  last. 
The  action  was  instituted  on  the  18th  June.  The 
defendants,  in  their  statement  of  defence,  which 
was  delivered  on  the  12th  July,  denied  that  the 
services  rendered  by  the  plaintiffs  were  salvage 
services,  and  as  an  alternative  defence  they  paid 
into  court  the  sum  of  2002.,  which  sum  the  plain- 
tiffs, by  their  reply,  alleged  to  be  insufficient. 
The  cause  was  heard  on  the  24th  July,  when  the 
court  pronounced  the  sum  paid  in  to  be  sufficient. 
A  question  as  to  payment  of  costs  has  arisen. 
There  is  no  doubt  as  to  the  liability  of  the  plain- 
tiffs to  pay  the  defendants'  costs  subsequently  to 
the  delivery  of  the  statement  of  defence ;  but  the 
plaintiffs  claim  to  be  entitled  by  the  practice  of 
the  court  to  be  paid  their  costs  up  to  that  date. 
No  doubt  the  general  practice  of  the  Court  of 
Admiralty  was  to  g^ve  the  plaintiffs  their  costs 
np  to  the  time  of  payment  into  court,  or  of  tender, 
as  such  payment  into  court  was  called.  On  the 
other  hand,  the  invariable  practice  of  the  courts 
of  common  law  was  to  give  the  defendants  the 
whole  costs  of  the  cause  where  the  only  issue  was 
the  sufficiency  of  the  amount  paid  into  court,  and 
where  he  succeeded  on  that  issue.  Since  the 
passing  of  the  Judicature  Acta  these  costs, 
instead  of  necessarily  following  the  event,  are  by 
Order  LV.,  r.  1,  in  the  discretion  of  the  court  or 
judge.  I  think  it  desirable  that  the  practice  of 
this  division,  with  respect  to  costs,  should,  in  the 
generality  of  actions,  be  made  to  conform,  as 
nearly  as  may  be,  to  that  of  the  Queen's  Bench 


Division ;  and  had  there  been  no  considerations 
specially  applicable  to  salvage  suits,  I  shonld 
have  been  disposed  to  have  condemned  the 
plaintiffs  in  the  whole  costs.  But  there  m 
circumstances  which  render  it  peculiarly  difl- 
cult,  if  not  impossible,  for  plaintiffs  in  salvage 
actions  to  form  an  estimate  of  the  amount  to 
which  they  are  entitled  for  the  services  they  htpe 
rendered.  In  the  first  place,  the  amount  ot  their 
remuneration  depends  to  some  extent  on  the 
value  of  the  salved  property,  and  of  this  salvors 
are  seldom  aware  until  after  proceedings  in  the 
suit  have  gone  some  length.  Again,  from  motives 
of  public  policy,  and  from  the  nature  of  the  ser- 
vices rendered,  their  title  to  remuneration  is  not 
a  mere  quantum  meruU,  Having  r^aid  to  the 
weight  my  predecessors  have  attached  to  these 
considerations,  and  to  the  decision  of  the  cooit  in 
the  case  of  Buckton  v.  Biggs  (ubi  »up.),  where,  as 
in  this  case,  the  defendant  had  pleaded  payment 
into  court  as  an  alternative  defence,  I  shall  exer- 
cise the  discretion  vested  in  me  by  ordering  the 
defendants  to  pay  the  plaintiffs'  costs  up  to  the 
time  of  the  delivery  of  the  statement  of  aefence. 
This,  however,  is  a  rule  from  which  I  shonld  not 
hesitate  to  depart  in  any  case  in  which  I  thought 
salvors  had  acted  unreasonably  in  refusing  an 
offer  made  before  suit.  I  wish  to  add  that  much 
confusion  has  arisen  both  in  the  Court  of  Ad- 
miralty and  in  this  division  from  a  notion  that  no 
payment  into  court  is  sufficient  unless  it  be 
accompanied  by  an  offer  to  pay  the  plaintiit' 
costs  np  to  that  time.  In  my  opinion  such  tn 
offer  is  not  only  unnecessary,  bat  erroneoos,  and 
is  one  which  should  not  be  made. 

Solicitors  for  the  -plaintiSa,  JPrttehard  and  Som. 
Solicitors    for    the    defendants.   Fielder  and 
Sumner. 


f^ouse  of  iAftns, 

Apra  24,  25,  28, 29,  and  May  23. 

(Before  the  Lobd  Chabcellob  (Selbome),  lAids 

Blackbubn  and  Watsos.) 

MuratAT  V.  Scott. 

Bkihxlow  v.  MimKAT. 

AgkEW  v.  MtTRHAY.  (a) 
ox      APPEAL      PSOX      the      COUKT     OP      APPEAl    B 
ENGLAKD. 

Building    society — Validit}f    of    rule— JB»mwwj 

?ower8 — Friority  oforediiort — D^otit  qf  deed*— 
'reference  shares. 
A  duly  certified  rule  of  a  building  toeiely  auAorim 
the  directors  to  bomno  money  "from  time  to  Hf 
as  occasion  may  require,"  VBtthaut  amy  Kmitoww 
of  the  aiyiount  to  be  so  borrowed,  andfi*^ 
provided  that  "  any  borrowed  money  shM  U» 
first  charge  on  the  funds  and  jovp^f^  <Jf  tt* 
society."  Tie  society  went  into  liqutdation.  _ 
Beld,  that  the  rale  was  valid  and  not  vUra  »•«•> 
but  that  creditors  who  had  made  admncei  «»*f 
the  rule,  and  had  had  title  deeds  deposited  vm 
tliem,  by  way  of  security,  mv^t  deliver  up  tteditdi 
to  the  official  liquidator,  and  rank  pari  J**" 
with  other  creditors  for  a  dividend. 
Dictum  in  Laing  v.  Beed  (i.  Bm.  5  Cfc.  *!  " 
L.  T.  Bep.  N.  8.  773)  disc^proved. 

(d)  B«ported  by  0.  E.  HALDU^lSn,.  BvibMi>«t.U». 
Digitized  by  VjOCX     .. 
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Judgment  of  the  Court  of  Appeal  reversed. 
A  rule  yimng  the  directors  poioer  to  igaue  depoiU  or 
paid-up  shares  at  a  fixed  rate  of  interest,  with  a 
right  to  the  holders  to  withdraw  the  money  in 
pnftrenee  to  the  ordinary  unadvaneed  members 
is  valid,  and  in  the  vnnding-up  the  holders  will 
he  entitled  to  be  paid  in  preference  to  tlie  otiier 
shareholders. 
Judgment  of  <&e  Court  of  Appeal  affirmed. 
Th£SS  were  appeals  from  the  jadgment  of  the 
Conrt  of  AppCTJ  (Jessel,  M.B.,  Cotton  and  Bowen, 
L.JJ.)  in  several  appeals  from  the  Vice- Chancellor 
of  the  Chancery  Court  of  Lancaster  (H.  F.  Bris- 
towe,  Q-C),  in  cases  which  arose  in  the  winding- 
up  of  the  Guardian  Permanent  Benefit  Building 
Society. 

The  cases  are  reported  below  in  23  Ch.  Div.  440 
and  48  L.  T.  Rep.  N.  S.  134. 

The  first  appieal  was  from  the  order  made  in 
Scott's  ease;  the  two  others  were  appeals  in 
snbstance,  though  not  in  form,  from  the  order 
made  in  Calvert's  ease. 

In  the  first  case  the  appeal  was  bronght  by  Mr. 
Adam  Murray,  the  official  liquidator  of  the 
Gnardian  Permanent  Benefit  Building  Society, 
frona  an  order  of  the  Conrt  of  Appeal  reversing 
an  order  of  the  Yice-Chancellor.  The  society 
carried  on  business  in  Manchester.  It  was  formed 
in  1870,  and  was  enrolled  under  the  Act  6  &  7 
■Win.  4,  o.  32.  It  was  being  wonnd-np  in  the 
Lancaster  Chancery  Court,  under  an  oraer  made 
on  the  14th  Nov.  1881.  The  rules,  as  originally 
printed,  contained  (inter  alia)  the  following  pro- 
visions : — 

Sect.  5  provided  that  members  might  pay  up 
their  shares  in  advance. 
By  sect.  31 : 

The  board  for  tha  time  beuiff  »bMll  hare  powar,  as 
oimamsteiioes  may  raqaiie,  to  iaaaa  deposit  or  paid-ap 
abaaras  of  the  valne  of  SOI.  each,  upon  aoertifioate  Mariiw 
intereat  after  the  rate  of  5  per  oent.  per  annum,  and  sum 
iMrtifloate  ahall  entitle  the  oepoaitor  (after  one  month's 
■otioa  in  writinf ,  to  ba  raokoned  from  a  monthly  meatiafr) 
to  withdiaw  the  whole  or  part  of  Ua  depoait  in  praf  erenoe 
to  all  other  aharea. 

By  sect.  32: 

Hie  tmateea  or  diieetora  for  tha  time  being  of  tUa 
ao3i«t7  may,  from  time  to  time  aa  oooaaion  may  raqnira, 
bormw  and  take  np  at  interest  any  snm  or  aomt  of 
money  from  the  sooiety'i  banker,  or  from  any  banker, 
or  from  any  other  peraon  or  peraona ;  any  bonrowaa 
■OBey  ahall  be  a  ftrat  charge  on  the  f  anda  and  property 
of  the  oompany. 

By  sect.  41 : 

Any  member  may  wittdraw  unadranoed  abaires  on 
one  elear  montii'a  notioe.  .  .  .  Withdiawala 
>  payable  ia  rotation,  aooording  to  the  priori^  of 


By  sect.  44: 

'Wheaerer  there  ia  any  haUmca  at  the  bank  not  wanted 
for  advanoaa  or  other  daims,  tha  board  may  at  any 
Boothly  meeting  oanae  the  members  of  the  aooiaty  woo 
Imre  not  reoeirea  adranoea  either  to  take  an  adTsnoe  as 
beforejprovided,  or  to  withdraw  by  ballot  aa  many  ahaias 
aa  ahau  ba  aofiaient  to  ezhaost  the  balanoe. 

These  mles  when  printed  were  submitted  to 
the  barrister  appointed  to  certify  the  rules  of 
building  so<^ietie8.  He  struck  out  the  31st  section, 
bat,  notwithstanding  this,  that  section  was 
retained  among  the  rules  and  was  acted  upon,  the 
society  receiving  considerable  sums  of  money  by 
the  issne  of  pre&cnce  shares  in  accordance  with 
it.  In  187o  the  society  resolved  to  alter  their 
mles  (trtf«r  alia)  by  omitting  "  301. "  in  sect.  3l, 


and  inserting  "  II."  instead — that  is,  bjr  making 
the  preference  shares  of  the  value  of  1^.  instead  <n 
302.     The  rules  as  altered  were  submitted  to  the 
barrister,  who,  apparently  forgetting  that  he  had 
previously  refusea  to  certify  sect.  31  as  it  origi- 
nally   stood,    certified    that    section    as  altered. 
After  this  the  persons  who  had  taken  30Z.  pre- 
ference shares  exchanged  them  for  12.  shares   of 
the  same  class,  and  other  persons  subscribed  and 
mid  for  12.  shares.     It  had  been  decided  by  the 
Court  of  Appeal  in  the  other  cases  that  sect.  32  was 
invalid,  and  that  persons  who  had  lent  moneys  to 
the  society  aie  only  entitled  to  be  repaid  out  of 
the  assets  in  the  winding-up  after  payment  of  the 
sums  due  to  the  unadvancM  members  in  respect 
of  their  subscriptions  oh  their  shares.   The  holders 
of  the  preference  shares  claimed  a  right  to  be 
paid  out  of  the  assets  in  priority  to  the  holders  of 
ordinary  nnadvanced  shares,  and  their  claim  was 
opposed  by  the  liquidator,  on  the  ground  that  the 
creation  of  the  preference  shares  was  illegal,  that 
the  rule  which  authorised  the  creation  had  never 
been    dnly  certified,  and    that    the   transaction 
amounted  really  to  a  borrowing  in  disguise,  and 
was    intended    to    have  that  effect.    The  Vice- 
Chancellor    of    the    Lancaster  Court  held    that 
rule  31  was  invalid,  and  that  the  holders  of  pre- 
ference shares  stood  in    the    same   position  as 
persona  who  had  lent  money  to  the  society,  and 
were  entitled  to  be  paid  out  of  the  assets  only 
after  the  holders  of  ordinary  unadvaneed  shares. 
The  preference  shareholders  appealed,  with  the 
result  that  the  decision  of  the  Vice- Chancellor 
was  overruled,  the  court  being  of  opinion  that  the 
preference  slw«holders  were  entitled  to  be  paid 
m  priority  to  the  other  shareholders. 

!m  the  other  two  cases  the  question  was  raised 
whether  those  persons  who  had  lent  large  sums  to 
the  society  on  the  security  of  title  deeds  relating 
to  properties  which  had  been  mortgaged  to  the 
society  were  entitled  to  retain  such  securities,  or 
were  bound  to  deliver  them  up  to  the  official 
liquidator  and  to  rank  with  the  other  claimants 
pro  raid  and  pari  passu  against  the  assets  of  tho 
society.  The  Court  of  Appeal  held  that  a  rule 
giving  an  unlimited  power  of  borrowing  money  to 
uie  directors  of  a  building  society,  althougn  it 
was  certified  by  the  certifymg  barrister,  is  void, 
and  that  persons  advancing  money  under  it  on 
the  security  of  the  deposit  of  the  title  deeds  of 
borrowing  members  must,  in  the  winding-up  of 
the  society,  give  np  their  securities  and  provo 
against  the  residue  of  the  assets  after  pay- 
ment of  the  outside  creditors  and  tinadvanoed 
members. 

Ambrose,  Q.C.,  Mdberly,  and  Hdwin  Jones 
appeared  for  Murray,  the  official  liquidator,  the 
appellant  in  the  first  and  the  respondent  in  the 
two  other  appeals,  and  contended  that  a  power  of 
unlimited  borrowing,  such  as  the  32nd  section  of 
the  rules  purportea  to  give,  was  uUra  vires  and 
bad: 

ma'seate,  22  L.T.Bap.N.S.777;  L.Bep.  9Eq.60S: 
Se  Profagional,  4'c.,  Building  Boeiety,  25  L.  T.  B^. 

N.  8.  387  ;  L.  Bep.  6  Ch.  858; 
Chmlei  V.  Brunnoick  Building  Soewty,  4i  L.  T.  Bep. 

NTs.  448;  6Q.  B.  Dir.  696; 
Blackburn  Building  Society  r.  Cttitt^*,  Brooks,  and 

Co.,48L.  T.  Bep.  N.  8.  33;  22  Ch.  Dir.  61 ; 
Laing  v.  Awd,  21  L.  T.  Bep.  N.  S.  773;   L.  Bep. 

5dk.4; 
Sx  parte   WilUamton,  22  Ii.   T.    Bep.  K.  S.  281; 

L.  Bep.  5  Ch.  309.       Jigitized  b. 
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Sect.  31  WBs  never  duly  certified,  or  if  certified  it 
was  bad,  as  being  merely  a  device  for  unlimited 
borrowing,  and  is  repugnant  to  the  Act  6  &  7 
Will.  4,  c.  32,  and  tne  respondents  in  the  first 
appeal  are  not' in  fact  shareholders  or  members  at 
all.     See 

Dobinton  v.  Eaiekt,  16  Sim.  407 ; 

Be  Kent  Benefit  Building  Bociely,  4  L.  T.  Bep.  IT.  S. 
610;  1  Dr.  &  Sm.  417. 

Cozens-Hardy,  Q.C.  and  Bueklei/,  for  the 
respondent  Scott,  areued  that  sect.  31  was  good, 
and  persons  who  had  taken  shares  under  it  were 
members  of  the  society.  Every  share  need  not  be 
of  the  same  value.  The  position  of  the  respon- 
dent depends  on  the  contract  between  the 
members  of  the  society  inter  se.  Even  if  the 
section  of  the  rule  was  not  duly  certified,  the 
members  have  aoQ|aie8ced  in  it,  and  acted  upon  it, 
so  that  it  is  bindmg  in  their  dealings  witn  each 
other. 

Davey,  Q.C.  and  Hophinton,  for  the  appellants 
Brimelow  and  Agnew,  maintained  that  tnere  was 
no  illegality  in  the  exercise  of  a  rule  properly 
certified  for  conferring  a  power  of  unlimited 
borrowing.  The  distinction  between  the  two  cases 
is,  that  Agnew's  case  raises  the  question  of  the 
validity  of  the  rule  simply,  while  in  Brimelow'' a 
case  we  contend  that  the  loan  is  made  valid  by 
sects.  8  and  15  of  the  Building  Societies  Act  1874 
(37  &  38  Yict.  c.  42),  and  is  not  invalidated  by  the 
rroeal  of  sect.  8  by  sect.  1  of  the  Act  of  1875 
(38  Yict.  c.  9).  The  assumption  of  the  Court  of 
Appeal  as  to  a  power  of  unlimited  borrowing  is 
not  borne  out  by  any  decided  cases.  The  Blach- 
turn  Society  v.  Cumiffe  {ubi  sup.)  does  not  decide 
the  point,  and  the  effect  of  the  certificate  is 
conclusive : 

DewhuTst  T.  Clarleeon,  S  B.  A  B.  194.    See  also 
Keleall  v.  Tyler.  11  Ex.  S13. 

Laing  v.  Seed  {uhi  aup.)  was  only  a  dictum 
unnecessarv  to  the  decision,  and  the  only  decided 
case  is  HiU's  case  {iM  *wp-)-  Ghapleo  v.  Brums- 
loiek  Society  (mW  tup.),  Wilton  arid  Davit't  cate 
(25  L.  T.  Eep.  N.  S.  83 ;  L.  Rep.  12  Eq.  616),  and 
Moye  V.  Sprnvw  (18  W.  K.  400)  were  not  decided 
on  this  point,  but  on  others.  No  authority  exists 
binding  on  the  House,  and  apart  from  authority 
it  cannot  be  said  that  a  power  to  borrow  is  outside 
Hie  scope  of  the  Act  of  WUI.  4,  though  not 
expressly  mentioned.     See 

Mnlloch  V.  Jetikine,  14  Beav.  628  ; 

Orimei  v.  Harrieon,  86  B«av.  485. 

The  rule  was  not  intended  to  affect  the  rights  of 
borrowers  inter  te.    See 

Be  Paient  FiU  Company,  23 1..  T.  Bep.  N.  S.  484  ; 

L.E«p.6Ch.  83; 
S«  Florence  Land  Compamy,  38  Ii.  T.  Bep.  N.  S.  589 ; 

lOCh.  DiT.  580; 
Be  Colonial  Tnuti  Corporation,  15  Cb.  Div.  465. 

The  amount  due  to  general  creditors  is  small, 
but  we  diwpute  their  right  to  priority  on 
principle.  Even  if  the  rufe  is  invtuid,  lenders 
who  advanced  in  the  face  of  it  are  entitled  to  be 
p«id  in  priority  to  members,  or  at  least  jparipoMu. 

raaieUuU  V.  HaOett,  42  L.  T.  Bep.  K.  S.  421 ;  13 
-Cb.  Div.  696,  ovarraliner  P«nn«U  v.  Daell,  4 
De  O.  H.  A  G.  372. 

They  advanced  their  money  on  the  consideration 
of  a  valid  equitable  mortgage,  and  on  failure  of 
the  consideration  they  have  a  right  to  recover  the 
money : 


WeiAtm  Bank  of  Gotland  v.  Addie,  L.  Bep.  1 

H.  L.  Sc.  145 : 
Jfiggie  V.  Bigge,  37  L.  T.  Bsp.  X.  S.  27 ;  2  Ex.  Dir. 

Be  Phemix  Life  Auuranee  Company,  2  J.  ft  EL  441 ; 
Chapleo  v.  Brumunek  Building  8oeiet\f  {ubi  nip.) ; 
HovldtuiortK  v.  Glaegow  Bank,  42  L.  T.  Bap.  N.  8. 
194 ;  5  &pp.  Cu.  317. 
The  society  is  not  a  corporation,  but  only  a 
number    ox    individuals    who    have     acquired 
privileges  under  the  Act  on  condition  of  fisTing 
their  rules  certified,  and    though  they  cannot 
rely  on  an  uncertified  rule  as  against  outsiders, 
yet,  as  against  the  society,   a  rule  which  ther 
nave  acquiesced  in  must  be  held  valid,  even  if 
viUra  vires : 

Bpackman  v.  Svant,  19  L.  T.  Bep.  K.  S.  151';  L.  Btp. 

3  H.  L.  171 ; 
Svant  V.  Bmalleonibe,  19  L.   T.  B«p.  'S.8.W; 

L.  Bep.  3  H.  L.  849 ; 
HoMittvoHh  V.  Evane,  19  X>.  T.  Bep.  K.  S.I11; 

L.Bap.SH.  L.  863; 
Phoiphaie  of  Lime  Company  v.  Oretn.iSL.  T.  B«p. 
K.S.  636;L.Bep.  7C.P.43. 

Ambrose,  Q.C.  was  heard  in  reply  on  all  the 


At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

May  23. — Their  Lordships  gave  judgment  as 
follows ; — 

The  Lord  Chakcelloe  (Selbome).— My  Lords: 
The  principal  question  on  these  appeals  is  as  to 
the  validity  of  the  32nd  rule,  which  authorises  the 
trustees  or  directors  of  the  Gruardian  Permanent 
Benefit  Building  Society  to  borrow  money  "  froan 
time  to  time,  as  occasion  may  require,"  without 
any  limitation  of  the  amount  to  be  so  borrowed, 
but  with  the  provision  that  "  any  borrowed  money 
shall  be  a  first  charge  on  the  funds  and  property 
of  the  society."  The  words,  "as  occasion  may 
require,"  when  read  in  connection  with  the  rest 
of  the  rules,  necessarily  mean  when  and  as  there 
may  be  occasion  to  borrow  money  for  the  purposes 
and  objects  of  the  society,  as  defined  by  rnle  1. 
Any  borrowing  for  other  purposes,  or  other 
objects,  would  be  a  breach  of  the  duty  of  the 
trustees  or  directors  under  those  rules,  and 
certainlv  cannot  be  taken  to  be  authorised  by  the 
terms  of  the  32nd  rule.  In  point  of  fact  no  money 
was  borrowed  or  applied  for  any  unauthorised 
purpose.  The  32nd  rule  has  aU  the  force  and 
authority  which  it  can  derive  from  the  mutual 
contract  and  agreement  of  the  members  of  the 
society,  and  from  the  certificate  and  allowance  of 
the  barrister  appointed  for  tha,t  purpose  under 
the  Friendly  Societies  Acts,  incorporated  (by 
reference)  into  the  Act  6  &  7  WiU.  4,  c.  32,  cnder 
which  this  society  was  formed.  Unless  therefore 
it  was  illegal  and  vltra  vires  for  the  members  of 
such  a  society  to  make  and  for  the  barrister  to 
allow  and  certify  such  a  rule,  the  debts  contracted 
by  virtue  of  it  are  well  charged  upon  the  general 
funds  and  property  of  the  society,  and  ought  to 
be  allowed  and  provided  for  out  of  such  fonosand 
property  in  priority  to  the  shares  and  interests 
of  all  classes  of  members.  The  Vice-Chancellor 
of  the  Duchy  of  Lancaster,  and  the  Court  of 
Appeal,  considered  it  to  have  been  settled,  by 
authorities  which  they  ought  to  follow,  that  any 
rule  of  such  a  society,  formed  under  the  Act  of 
6  A  7  Will.  4,  by  which  borrowing  money  without 
some  limit  of  amount  was  authorised,  was  repug- 
,  nant  to  and  inconsistent  Wth  the  provisions  ol 
Digitized  by  Vj 
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that  statute,  and  therefore  incapable  of  being 
made  legal  by  any  consent  of  members  or  allow- 
ance of  the  certifying  barrister.  But,  when  the 
authorities  which  were  suppomd  to  establish  this 
proposition  are  referred  to,  none  of  them  are 
ibnnd  to  be  really  decisions  upon  that  point ;  they 
all  seem  to  depend  upon  a  dictum  of  Lord 
Hatherley,  L.C.,  in  the  case  of  Laing  v.  Reed  {ubi 
M^.),  to  the  effect  that,  althongh  a  limited 
bdiTOwing  power,  if  expressly  given  oy  a  rule  duly 
certified,  wou'd  be  good  (as  was  decided  in  that 
case),  a  rale  authorising  the  trustees  "  to  raise  an 
unlimited  sum  of  money  wholly  regardless  of  the 
ooBtribntions  which  might  oe  made  by  the 
members,"  would  be  "  contrary  to  the  intent  and 
scope  of  the  Act."  I  am  not  sure  in  what  sense 
Aese  words  "  wholly  regardless  of  the  contribu- 
tions," &c,  were  meant  by  Lord  Hatherley  to  be 
understood,  but  I  subscribe  to  the  doctrine  laid 
down  in  the  same  case  by  Giffard,  L.J.,  that  the 
test  ought  to  be  whether  the  rule  (not  being 
contrary  to  any  express  prohibition  in  the  statute) 
was  one  which  made  the  society  "  a  thing  different 
from  a  benefit  building  society."  If  not,  and  if  it 
"  merely  provided  a  method  of  conducting  busi- 
ness "  {i.e.,  the  proper  business  of  a  benefit  build- 
ing Bocietv),  it  oouid  not  be  illegal  or  uUra  vires, 
bemg  made  by  the  prop>er  authority,  and  certified 
in  the  proper  manner.  Without  disparagement 
lO  the  weignt  justly  due  to  those  learned  judges, 
who  in  several  later  cases  have  referred,  with 
wparent  approval  and  concurrence,  to  Lord 
Hatherley's  dictum,  I  think  that  in  this  state  of 
authority  the  point  cannot  be  regarded  as  settled, 
and  that  your  Lordships  ought  to  decide  it 
according  to  your  own  view  of  the  true  effect  of 
the  statute.  Upon  principle  it  seems  clear  that 
if  a  borrowing  power  may  be  (as  both  Lord 
Hatherley  and  Giffard,  L-J.  rightlj,  in  mv 
opinion,  decided  it  to  be)  not  only  consistent  with 
biit  reasonably  conducive  to  the  proper  objects  of 
S  benefit  building  society  (though  not  so  necessary 
as  to  be  implied  unless  expressly  given),  it  must 
be  competent  for  the  members  of  the  society  to 
make,  and  for  the  barrister  to  certify,  a  rule  con- 
ferring such  a  power,  and  if  it  be  contended  that 
such  a  power  could  only  be  given  under  certain 
conditions  and  limitations,  the  law  prescribing 
and  defining  those  conditions  and  limitations 
most  be  in  some  way  discoverable  frotn  the 
statute,  otherwise  the  authority  competent  to  give 
the  power  must  also  be  competent  to  define  its 
extent,  and  to  prescribe  the  conditions  (if '  any) 
under  which  it  is  to  be  exercised.  In  the  Case  of 
Laing  v.  Beed  the  power  was  expressly  limited,  so 
that  the  money  borrowed  was  at*no  time  to  exceed 
two-thirds  of  the  amount  for  the  time  being 
secured  by  mortgages  to  the  society,  and  the  same 
limit  has  since  been  prescribed  by  law  to  societies 
within   the    later    Act  of  1874,  by  which  rules 

giving  borrowing  powers  are  eixpressly  authorised, 
ut  the  subject  is  not  in  any  way  regulated,  or 
even  so  much  as  mentioned,  in  the  Act  of  6  &  7 
Will.  4,  and  the  particular  terms  in  which  Lord 
Hatherley  expressed  himself  in  Laing  v.  Beed  were 
probably  influenced  by  the  circumstances  of  the 
owe  which  he  had  then  before  him.  The  only 
limitations  of  the  oeneral  power  to  make  rules 
and  regulations  conferred  ay  the  Act  of  Will.  4 
vpon  the  members  of  such  societies  (beyond  the 
necessity  of  having  them  certified),  which  are 
discoverable  from  the  statute,  are  generally  and 
VoLLI.,N.S„1309. 


ec^ually  applicable  to  all  such  rules  and  regula* 
tions.    They  must  be  (1)  "  Wholesome  rules  and 
regulations  for  the  government  and  guidance  of 
the  society,"  that  is,  of  a  society  formed  for  tho 
purposes  and  in  thetnanner  defined  by  the  Act; 
(2)  not  repugnant  to  any  express  provisions  of  • 
the  Act ;  and  (8)  not  repugnant  to  the  general 
laws  of  the  realm.    It  cannot  be  alleged  that  the 
omission  of  the  rule  in  question  to  prescribe  any 
fixed  or  ascertainable  limit  of  the  amount  to  be 
borrowed  is  repugnant  to  any  express  prohibition 
of  the  Act,  or  to  any  general  law  of  the  realm. ' 
Nor  can  it  reasonably  be  contended  that  the  word 
"  wholesome "  renders  every  rule   or  regulation  • 
(though  agreed  to  by  the  members  of  the  society  • 
and  duly  certified)  void  in  law,  if  in  the  opinion  of  a  • 
court  of  justice  it  is  of  more  or  less  questionable 
expediency,  or  not  accompanied  by  all  such  checks 
and  safeguards  as  a  judge  may  think  desirable 
for  excluding  the  possibility  of  any  abuse.     The  • 
only  real  and  true  limit  of  the  rule-making  power, 
as  to  a  matter  not  governed  by  the  general  law  of 
the  realm  or  by  any  express  prohibition  in  the 
statute,  must  be  that  pointed  out  by  Giffard,  L.J. 
The  power  cannot  be  so  exercised  as  to  make  the 
society  a  thing  different  from  a  benefit  building 
society    formed    for   the   purposes  and    in    the 
manner  defined  by  the  Act.     It  might  have  that  ■ 
effect  if  the  rule  authorised  borrowing,  or  the  use 
of  money  borrowed,  for  purposes  other  than  those 
of  a  benefit  building  society,  as  so  defined,  or  if  it 
enabled  the  trustees  or  directors  to   pledge  the 
credit  of  the  individual  members  of  the  society 
without  limit  in  a  ijianner  inconsistent  with  the 
limitation  of  the  value  and  amount  of  the  shares 
and  subscriptions  by  which  the  common  stock  or 
fund  of  the  society  was  to  be  raised  as  prescribed 
by  the  Act.    But  the  rule  now  in  question  does 
neither   of   these    things.      It   only    authorises 
borrowing    "  as  occasion  iday    require,"    mani- 
festly   (as    I    have  already    said)    for   no  other 
purposes  than  the  proper  purposes  of  the  society, 
which   appears,  by  all  the  other    rules,  to  be  a 
benefit  building  society,  as  defined  by  the  Act, 
and  nothing  else.    And  it  does  not  authorise  the 
trustees  or  directors  to  pledge,  in  any  way,  the' 
personal  credit  of  any  individual  members  of  the. 
society  (unless  indeed  they  think  fit,  by  way  of 
security  only,  to  pledge  their  own) ;  it  expressly 
makes  all  borrowed  money  "  a  first  charge  on  the 
funds  and  property  of  the  society,"  of  which  the 
base  is  necessarily  the  total  amoupt  of  the  con- 
tributions of  members,  and  the  orAHk  can  have 
no    recourse    except    against    suA^ilyias     and 
property.     I  am  therefore  of   opinidii   that  the 
32nd  rule  of  this  society  is  valid  m  law,  and  that 
the  appellants  in  BrimeUyw  v.  Murray  and  Agrtew 
V.    Murray    are    entitled    to  rank    aa    cremtora 
against  the  assets  of  the  society  in  priority  to  the 
members  thereof  of  all  classes,  including  those 
represented   by    the   respondents  in  Murray  v. 
Scott,  as  to  whom  the  order,  which  is  the  subjecb 
of    the   appeal    of   Murray   v.    Seott,  is,  in  my 
opinion,  correot,  and  ought  to  be  affirmed.    The 
only  other  point  on  which  I  think  it  necessary  to 
say  anything  is  as  to  the  claim  of  the  creditors 
represented    by    the    appellants    Brimelow    and 
Agnew  to  special  equitable  charges  upon  certain 
properties  mortgaged  to   the    society,  the    title 
deeds  of  which  were  deposited  with  them  by  way 
of  security  for  the  advances  made  by  them  under 
the   32nd   rule.      I   think  that  ihis   ckuuj  k 
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inconsistent  with  the  true  meaning  of  that  rale, 
which  I  nnderatand  to  be  that  ul  the  moueTS 
borrowed  under  it  are  to  have  the  benefit,  eqoaUy 
and.  pari  paatu,  of  a  first  charge  npon  the  general 
funda  and  property  of  the  Bociet j.  If  the  directors 
could  pledge  particular  assets  of  the  society  to 
particular  lenders  under  that  rule,  the  other 
lenders  under  the  same  rule  would  be  deprired 
pro  tatUo  of  that  first  charge  which  the  rule  gives 
them,  and  the  successive  borrowing  operations 
would  have  a  different  incidence  upou  the  funds 
of  the  society  from  that  intended  and  authorised. 
I  therefore  agree  on  this  point  (though  for  a 
different  reason)  with  the  reversal  by  the  Court 
of  Appeal  of  the  judgment  of  the  Yice-Chan- 
cellor  of  Lancaster.  The  several  orders  com- 
plained of  by  the  appeals  of  Brimelow  v.  Murray 
and  Agnew  v.  Murray  ought  therefore,  in  my 
opinion,  to  be  reversed,  except  so  far  as  they 
direct  ibe  deliverv  np  to  the  official  liquidator  of 
the  deeds  and  documents  therein  respectively 
mentioned ;  for  the  rest  of  both  those  orders  there 
should  be  substituted  a  declaration  to  the  follow- 
ing effect:  "That  subject  to  and  after  payment 
in  full  of  the  costs  of  the  winding-up  of  the 
society  includinj^  the  costs  of  all  the  appeals  to 
this  House,  and  m  the  second  place  of  the  debts 
of  the  creditors  of  the  said  society,  other  thui 
persons  having  advanced  moneys  to  the  society, 
the  assets  of  the  society  should  oe  applied  in  pay- 
ment of  all  persons  having  advanced  on  loans  to 
the  said  society,  or  the  trustees  or  directors 
thereof,  whose  claims  remain  unsatisfied,  in  full,  if 
the  assets  are  sufficient,  or  if  not,  of  a  dividend 
pari  pasmt  and  pro  rata.  And  that  the  surplus, 
if  any,  should  be  applied  in  payment  of  the 
amounts  due  to  those  members  of  the  society  who 
ore  represented  by  the  claimant  Scott ;  in  full  If 
there  oe  sufficient,  if  not,  in  payment  of  a  dividend 
pari  paitu  and  rateably,  in  priority  to  the 
Boembers  who  are  not  holders  of  deposit  or  paid- 
up  shares,  and  the  residue,  if  any,  to  the  other 
shareholders."  With  that  declaration  (which 
inclndes  a  provision  for  the  costs  of  all  three 
appeals)  these  cases  should  be  remitted  to  the 
court  below. 

Lord  Bi.A.CKBnBir. — My  Lords :  The  two  appeals 
in  which  Murray  is  respondent  involve  the  same 
qoestion,  and  may  be  treated  as  one.  The  appeal 
in  which  Murray  is  appellant  raises  a  different 
qnestion.  All  three  appeals  ari^  oat  of  the  same 
transaction.  The  Guardian  Permanent  Benefit 
Bnilding  SocieCy  was  founded  in  1870  as  a  building 
society.  It  wa|  enrolled  pursuant  to  the  Act  6  &  7 
Will,  i,  c  32.  The  society  was  on  the  lith  Nov.  1881 
woand-np  in  the  Chanoeiy  Court  of  the  County 
Palatine  of  Lancaster,  and  on  the  24th  Nov.  1881 
Hurray,  the  appellant  in  one  of  those  appeals  and 
the  respondent  in  the  two  others,  was  appointed 
ofiBdal  liqaidator.  If  the  mortgages  given  by  the 
advanced  members  had  produced  the  amount  at 
which  they  were  estimated  when  taken,  the  society 
would  have  been  solvent.  But  it  was  apparent 
that  there  would  be  a  deficiency,  not  even  yet 
ascertained,  bat  so  great  as  to  muce  it  important 
to  ascertain  in  what  order  the  different  chums  on 
the  assets  of  the  society  were  to  rank.  It  was 
arraogied,  with  the  sanction  of  the  Court  of 
Chanoenr  in  the  County  Palatine,  that  test  cases 
should  be  taken,  and  that  statements  of  fact 
shoold  be  amed  opon.  The  Yioe-Chanoellor  of 
the  Connty  Thlatine  first  heard  the  cases  relating 


to  the  various  classes  of  persons  claiming  to  be 
entitled  as  creditors  for  money  lent  to  the 
society,  and  reserved  judgment  in  five  cases — 
Galveri't  case  and  Whitile's  case,  which  he  rightly 
held  to  be  undistinguishable,  and  Hawkins' a  case, 
Orimea'a  and  Oroeotft  cases.  His  judgment  on 
those  five  cases  was  pronounced  on  the  12th  May 
1881.  In  each  of  those  cases  he  made  an  order. 
There  was  an  appeal  by  the  liquidator,  and  the 
Court  of  Appeal  made  an  important  variation  in 
the  orders  in  Calvert'a  and  Whittle's  cases. 
Whittle  has  since  died,  and  the  appeal  by  Brime-' 
low,  his  representative,  is  in  form  only  by  him 
against  the  order  so  made  in  Whittle's  case,  but 
in  substance  and  reali^  on  behalf  of  all  those 
represented  by  either  dalvert  or  Whittle,  against 
the  orders  made  in  those  cases.  In  SatcJcint't 
case  the  Vice-Chancellor  made  an  order,  which  an 
appeal  was  reversed.  There  has  not  been  any 
appeal  to  this  House  on  the  order  of  the  Court  oJE 
Appeal  in  Hawkins's  case.  I  do  not  make  ofnt 
how  the  orders  in  Orimes's  and  QroaMs  cases 
were  dealt  with,  but  there  is  no  appeal  to  this 
House  on  the  orders  in  those  cases.  The  Vice- 
Chancellor  next  proceeded  to  consider  the  disputes 
arising  on  a  very  peculiar  state  of  facts.  The  case 
of  the  respondents  in  the  case  in  which  Mnrrsy  is 
now  appellant  was  selected  as  a  test  case.  On 
the  12th  Jane  1881  the  Yice-Chancellor  of  the 
County  Palatine  d^vered  his  judgment,  and  made 
an  order  in  that  case.  This  order  was  on  appeal 
reversed,  and  the  appeal  in  Mwrray  v.  Scxitt  was 
by  the  liquidator  against  the  order  of  the  Court 
of  Appeal  in  that  case.  The  parties  thought  it 
desirable  to  bring  a  representative  case  before  diis 
House,  in  which  the  important  questions  raised  in 
Galvert's  and  Whittle's  cases  were  not  mixed  ap 
with  a  much  less  important  one,  and  Agnew  and 
Bush,  the  personal  representatives  of  William 
Bush,  were  selected  for  that  purpose.  An  order 
was  in  Feb.  1884  made  in  their  case,  which  was 
affirmed  by  consent  in  the  Court  of  Apipeal  on  the 
24th  Feb.  1884i.  And  the  appeal  in  Agnew  v. 
Murray  is  against  that  order  of  24th  Feb.  188^ 
It  does  not  appear  to  me  to  have  been  neceasaiy 
to  have  this  second  appeal,  hut  there  is  this 
advantage  in  it,  that  the  statement  of  facts 
agreed  on  in  Agnew's  case  is  more  recent  in  date 
than  the  others,  and  the  order  made  in  that  case 
shows  what  is  the  practical  effect  of  the  orders  of 
the  Court  of  Appeal  as  they  now  stand.  The 
appeal  in  MurroAf  v.  8eott  stood  first  at  your  Lord- 
ships' bar,  bat  the  three  appeals  were  beazd 
together.  Mr.  Ambrose  and  Mr.  Maberly  were 
h<nrd  for  the  liquidator  in  all  three  appeals.  Mr. 
Hardy  and  Mr.  Buckley  were  heard  for  the 
respondent  Scott  in  the  first  appeaL  Mr. 
Davey  and  Mr.  Hopkinson  were  heard  for 
the  appellants  in  the  other  two  appeals.  On 
the  conclusion  of  the  arguments  the  further 
consideration  of  the  appeals  was  adjourned 
tine  die.  I  have  come  to  the  conclusion  uiat  the 
orders  made  in  the  two  cases  of  Brimsiow  t. 
Murray  and  Agnete  v.  Murray  ought  to  be  varied 
in  the  manner  which  the  Lord  Chancellor  faai 
stated,  and  that  the  order  in  the  case  of  If  array  v. 
Seott  is  right,  and  should  be  affirmed,  subject  to 
the  effect  of  the  variation  in  the  other  orders, 
which  will  produce  a  great  practical  difference  in 
the  result.  Before  giving  my  reasons  I  think  it 
as  well  to  mention  some  things.  The  small 
amount  of  debts  due  to  outside^^reditors,  a  little 
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more  than  2001.,  was,  hj  agreement  of  all  parties, 
ordered  in  the  Vice-Cliancellor'B  conrt  to  oe  paid 
first,  and,  as  I  nnderstood  from  the  statements  at 
the  bar,  has  actually  been  paid.  It  was  not 
intended  to  appeal  against  this.  In  this  case,  it 
beai^  of  no  practical  or  pecuniary  importance  to 
ccRisider  how  far  oatsiae  creditors  snonld  hare 
priority  over  loan  creditors,  the  point  has  not 
Been  discussed  at  the  bar.  I  do  not  mean  by  say- 
it^  this  to  throw  any  doubt  on  the  propriety  of 
that  order  as  it  is,  but  merely  to  point  out  that  it 
is  not  necessary  to  erpress  any  opinion  either  way 
upon  it.  All  three  appeals  were  brought  for  the 
benefit  of  the  whole,  and  by  what  seems  a  very 
reasonable  arrangement,  which  I  think  your  Lord- 
ships will  sanction,  are  to  be  piaid  out  of  the  assets 
of  the  society.  I  take  the  facts  and  figures  from 
the  agreed  statement  of  facts  in  Agnewv.  Murray. 
1  do  not  now  read  it,  but  refer  to  it  as  if  it  was 
read.  It  was  not  explained  what  the  claims, 
amounting  to  71732.  12«.  4d.,  stated  in  the  19tfa 
paragraph  to  stand  on  a  different  footing  from  the 
remainder  of  the  58,9071.,  were.  I  guess,  though  I 
do  not  know,  that  they  were  those  represented  by 
Hawkins,  and  the  same  as  those  mentioned  in  the 
order  as  being  those  "who  during  the  interval 
between  the  2nd  Nov.  1874aad  the  22nd  April  1875, 
inclnsive,  advanced  moneys  to  the  said  society." 
Assuming  this  to  be  so,  and  deducting  the  whole 
of  this  from  the  58,9071.,  the  appellants  in  this 
case  represent  in  round  numbers  50,0001.,  and  if 
the  order  stands  as  it  is,  and  those  represented  by 
the  appellants  are  to  come  last,  the  whole  loss, 
unless  the  unascertained  but  serious  deficiency 
exceeds  50,0001.,  which  I  should  hope  was 
improbable,  must  fall  upon  them,  and  all  the 
others  will  be  paid  in  full.  It  was  hardly  dis- 
puted that,  if  the  declaration  in  the  order,  "  that 
notwithstanding  the  rule  numbered  32  of  the 
certified  rules  of  the  society,  the  borrowing 
of  moneys  by  the  society,  or  by  the  trustees  or 
directors  or  officers  thereof  on  behalf  of  the 
society,  was  vUra  vires  and  invalid  and  created  no 
liabUity  as  against  the  society  in  liquidation  or 
the  members  or  assets  thereof,"  was  a  correct 
statement  of  the  law,  the  orders  of  the  Court  of 
Appeal  were  right,  so  far  as  they  decided  that  the 
persons  represented  by  the  appellant  could  not 
avail  th^nselves  of  their  specified  securities,  or 
dum  to  come  in  before  the  shareholders.  But  it 
was  denied  that  this  was  a  correct  statement  of 
the  law,  and  it  was  contended  that  the  persons 
representing  this  50,0002.  should  at  least  come  in 
pari  pcusu  with  those  represented  by  3awkin$'» 
case.  In  that  case  the  loss  will  in  the  first 
instance  foU  upon  the  shareholders.  If,  aa  is 
possible,  though  I  hope  it  may  prove  otherwise, 
the  loss  exceeds  the  amount  claimed  by  the  share- 
holders, it  will  be  of  practical  consequence 
whether  the  specific  securities  can  be  made  avail- 
able for  the  uenefit  of  those  lenders  who  hold 
tiiem,  so  as  to  throw  the  loss  first  on  the  share- 
holders, and  then  on  the  unsecured  lenders.  If 
the  declaration  is  a  correct  statement  of  the  law, 
it  was  argued  that  nevertheless  the  order  was 
erroneous  m  so  far  as  it  postpones  the  persons 
represented  by  the  appellants  to  the  investing 
shareholders. ,  It  was  argued  that  they  ought  to 
come  in  pari  pagru  with  them.  If  your  Loroships 
take  the  same  view  which  I  do,  it  is  not  necessary 
to  consider  this.  I  propose  first  to  ccHtsider  the 
question  whether  this  cteclaration  is  or  is  not  a 


correct  statement  of  the  law,  that  being  I  think 
the  most  important  question  in  the  case,  at  least 
as  reg^ards  the  interest  of  the  parties.    The  Yioe- 
Chancellor  of  the  County  Palatine,  in  his  judg- 
ment of  12th  May  1881,  says  :  "  The  32nd  of  those 
rules  confers  upon  the  trustees  or  directors  thereof 
a  power  to  borrow  monev  without  any  limits  or 
restriction  as  to  amount,  out  in  my  judgment  this 
power,  being  without  a  limit,  is  fac^,  and  indeed 
this  was  almost  admitted  in  the  argument,  and 
the  point  is  covered  by  Lord  Hatherley's  judg- 
ment in  Laing  v.  Beed  (ubi  tup.),  and  other  cases." 
He  does  not  by  name  cite  any  other  case  than 
Laimg  v.  Beed,  out  evidently  thought  there  were 
others.    In  the  Court  of  Appeal  Jessel,  M.B.,  in 
Calverfe  ease,  says :  "  This  is  a  buildin^^  society 
with  a  rule  which  eippowered  the  g^vernmg  body 
of  the  society  to  borrow  unlimited  sums  of  mon^. 
This  rule  has  been  certified  and  been  acted  upon 
to  a  very  considerable  extent.    But  it  is  now  well 
settled  by  the  law  that  in  such  a  society  as  this 
an  unlimited  power  to  borrow  is  not  authorised, 
and  that  consequently  such  borrowing  is  beyond 
the  powers  of  the  society.    Still  all  has  been  done 
here  perfectly  bond  fide.    The  persons  who  made 
the  rule,  as  WeU  as  those  who  acted  upon   it  by 
borrowing  and  lending,  all  acted  under  a  common 
mistake  in  law  that  tnat  was  a  lawful  rule,  and 
was  binding  on  the  society."    He  then  proceeds 
to  state  that  on  the  winding-up  it  appeared  that 
a  large  part  of  what  formed   the  assets    of  the 
society  was  derived   from   money  "obtained  in 
some  shape  or  other  from  people  who  lent  their 
money  either    without   security  or  on  equitable 
deposits  or  mortgages  of  property  to  the  society, 
and   the    present    respondent    is    one   of   those 
persons.      Such    borrowing    from    her   was  un- 
authorised, and    consequently    her  loan    to    the 
society  did  not  create  either  a  legal  or  an  equit- 
able debt  from  the  society  to  her."     Cotton  and 
Bowen,  L.JJ.  concurred.    It  appears  from    the 
report  that  the  counsel  who  argued  fdr  the  then 
respondent  before  the  Court  of  Appeal,  as  well  as 
those  before  the  Vice-Chancellor  did  not,  at  least 
strenuously,  deny  that  the  rule  was  ultra  viree, 
apparently  relying  more  upon  other  grounds.  Bali 
the  very  learned  ludges  were  not  passive  instm- 
ments  in  the  hands  <n  the  counsel,  and  even  if  it 
had  been  admitted  certainly  would  not  have  given 
this  judgment  unless  they  oad  believed  that  it  was 
settled  that,  though  according  to  Laing  v.  Beed 
(vbi   sup.),    the    authority    of    which   was    not 
impeached,  and  which  indeed  was  binding  on  the 
Court  of  Appeal,  though  not  on  this  House,  a  rule 
similar  to  that  in  question  if  it  contained  a  limit 
as  to  the  amount  to  be  borrowed  was  good,  yet 
that  a  rule  not  contnining  such  a  limit  as  to 
amount  was    ttUfa  vires.     Counsel  not  having 
urged  the  point  may  account  for  Jessel,  M.B.  not 
entering  into  the  reasons  further  than  saying  it 
"  was  well  settled  "  ;   but  that  does  not  aeprive 
the  now  respondent  of  the  benefit  of  the  fact  that 
the  judges  in  the  Court  of  Appeal,  two  of  whom, 
Jessel,  M.B.  and  Cotton,  LJ'.,  nad  as  much  expe- 
rience in  this  branch  of  the  law  as  anyone,  and 
certainly   much   more   than   I    can  pretend  to, 
thought  it  well  settled.    I  for  a  time  thought  it 
probable  that  there  were  some  decisions  not  known 
to   me   which    supported    their    opinion.      The 
research    of    counsel    has     produced    all    the 
authorities  known  to  them,  and  my  own  researoh 
and  the  inqoiiy  which  I  have  nu^of  the  sorviT 
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iag  members  of  the  Conrt  of  Appeal  lead  me  to 
the  conclusion  that  the  whole  of  the  authorities — 
certainly  all  the  reported  cases — ^have  been 
brought  before  the  House.  I  will  first,  before 
going  to  the  cases,  coogider  the  statute  6  &  7 
Will.  4,  c.  32.  It  begins  with  a  preamble, 
"  Whereas  certain  societies  commonly  called  build- 
ing societies  have  been  established  in  different 
parts  of  the  kingdom,  principally  amongst  the 
industrious  classes,  for  tne  purpose  of  raising  by 
email  periodical  subscriptions  a  fund  to  assist  the 
members  thereof  in  obtaining  a  small  freehold  or 
leasehold  property,  and  it  is  expedient  to  afford 
encouragement  and  protection  to  such  societies, 
and  the  property  obtained  therewith."  And  I 
think  it  material  to  see  what  authority,  if  any,  to 
boiTow  would  be  given  to  thejnanagers  of  such  a 
society  at  common  lav,  and  then  to  consider  the 
language  of  the  Act.  The  6  Greo.  1.  c.  18,  s.  18, 
commonly  called  the  Bubble  Act,  had  been 
repealed  by  6  Greo.  4,  c,  91,  and  from  that  time  I 
know  of  nothing  to  render  it  illegal  for  any 
number  of  persons  to  agree  together  that  eacn 
would  take  a  share  nf  a  specified  amonnt  on  which 
he  should  bind  himself  to  the  others,  or  to  t 
trustee  for  the  others,  to  make  small  periodical 
parents  till  th6  whole  was  paid  up,  and  to  do 
this  for  any  legal  purpose  such  as  the  purpose  of 
raising  a  fund  to  be  applied  for  the  object  recited 
in  this  preamble;  each  member  as  between 
himself  and  the  other  members  being  liable  only 
to  the  extent  of  his  share,  and  as  between  them- 
selves only  liable  to  pay  at  the  time  and  in  the 
manner  stipulated.  In  Lindley  on  Partner- 
ship, first  edition,  p.  152,  after  examining  the 
autnorities,  the  author  arrives  at  the  conclusion 
in  which  I  agree,  that  the  legality  at  common  law 
of  societies  not  otherwise  objectionable  than 
because  the  members  held  shares  may  be  con- 
sidered as  finally  established.  There  might 
probably  be  practical  difiBcnlty  in  carrying  on 
such  a  society  with  safety,  or  perhaps  at  all, 
without  the  aid  of  a  statute.  In  order  to  apply 
the  fund  for  the  purpose  indicated  in  the  pream  Die 
to  the  6  &  7  Will.  4,  c.  32,  the  shareholders  must 
employ  somebody  (whether  directors  or  paid 
agents  not  members)  to  transact  the  necessary 
business,  and,  as  some  expense  must  be  incurred 
for  these  purposes,  in  conformity  with  the  maxim 
Quando  aiiquid  viandatur,  inandatur  et  mnne  per 
quod  pervenitur  ad  iUud,  the  members  who  gave 
the  agents  authority  to  incur  that  expense  were 
liable  to  their  principals,  and  unless  either  some 
statute  or  the  bargain  made  with  the  persons  to 
whom  the  liability  was  incurred  confined  their 
recourse  to  the  funds  of  the  society  inclusive  of 
the  amounts  which  the  society  could  enforce 
against  the  shareholders,  those  members  would  be 
liable  personally  to  the  full  extent  of  all  their 
means.  The  amount  of  such  liabilities  to  outside 
creditors  would,  however,  generally  be  small.  In 
(he  present  case,  whilst  the  whole  of  the  liabilities 
of  the  society  exceeds  80,0001.,  the  liability  to  the 
outside  creditors  is  little  more  than  2002.  But  it 
is  not  necessary  for  the  purpose  of  mantling  such 
a  fund  to  borrow  money,  and  the  managers  there- 
fore would  not  merely  as  such  have  authority  to 
borrow.  The  mem1>ers  might,  if  they  pleased, 
authorise  them  to  do  so,  so  as  to  charge  not  only 
the  funds  of  the  society,  but  also  their  individual 
responsibility.  It  would  be  very  injudicious  to  do 
eo,  out  they  might  do  it.     I  do  not  think  that 


even  before  Cox  v.  Hiekman  (8  H.  L.  Cas.  268)  it 
could  have  been  held  that  they  became  partners, 
and  so  necessarily  gave  the  authority.  They 
might  also  (I  am  still  speaking  of  matters  as  they 
were  before  the  statute  was  passed)  authorise  the 
managers  to  borrow  money  from  those  who  were 
willing  to  lend  it,  on  the  terms  that  the  lenden 
should  have  a  charge  on  the  funds  of  the  society, 
and  on  the  unpaid  subscriptions  of  the  share- 
holders, but  should  have  no  recourse  against  the 
members  further  than  the  society  or  its  trustee 
had  recourse  against  them,  yet  give  them  no 
authority  to  borrow  on  any  other  terms.  And  I 
sen  nothing  to  prevent  such  a  bargain  being  good, 
though  I  do  see  that  practically  there  vonld  be 
great  risk,  in  the  absence  of  a  statute,  of  not 
being  able  to  establish  that  the  loans  were  made 
on  those  terms.  Now,  after  reciting  this  preamble, 
the  Legislature  proceed  to  enable  any  number  of 
persons  to  form  such  societies  (which  I  think  they 
could  do  at  common  law),  and  to  make  rules  "  so 
as  such  rules  shall  not  be  repugnant  to  the 
express  provisions  of  this  Act,  and  to  the  general 
laws  of  the  realm."  And  they  provide  that  snch 
rules  should  be  certified  and  registered,  so  that  all 
who  dealt  with  the  society  might  see  what  (he 
rules  actually  were,  and  I  think  that  those  who 
dealt  with  the  society  could  not  say  that  any 
authority  beyond  what  would  be  implied  from  the 
management  of  the  fund  was  given,  unless  it  was 
given  by  the  rules,  which  they  ought  to  have 
examined.  This  removed  one  great  practical  diffi- 
culty in  the  way  of  working  such  societies.  There 
is  no  provision  in  the  statute  that  I  ran  find  that 
prevents  the  members  of  snch  a  society  from 
being  personally  liable  to  anyone  who  had  a  debt 
exigible  from  the  society,  but  if  the  debt  was  con- 
tracted under  a  rule  which  required  that  the 
debt  should  only  be  contracted  on  the  terms  that 
the  funds  of  the  society  should  be  liable,  and  not 
the  persons  of  the  members,  the  liability  would  be 
so  limited.  Whether  any  particular  rule  did  bo 
limit  the  responsibility  or  not  was  a  question 
which  must  have  depended  upon  the  construction 
of  the  rule.  The  6  &  7  Will.  ^  c.  32  was  not 
artificially  drawn.  It  is  obvious  that  those  vho 
promoted  it  were  influenced  mainly  by  a  wish  to 
help  the  industrious  classes  to  obtain  dwelling- 
houses  or  small  plots  of  land,  and  probably 
supposed  that  by  limiting  the  maximum  of  a 
share  to  1601.  they  had  secured  that  the  share- 
holders should  use  the  society  only  for  the  purpose 
of  obtaining  mortgages  not  above  the  valneof  150!. 
It  was  very  soon  found  out  that  there  was  nothing  to 

Erevent  a  person  who  wished  as  a  speculative 
uilder  to  borrow  15,000Z.  from  taking  100  shares 
if  he  could  find  a  society  willing  to  lend  bo 
much  on  mortgage.  And  societies  were  fonned 
and  re&ristered  under  the  Act  as  building  societies 
on  a  very  large  scale.  In  some  of  those,  rales 
were  framed  more  or  less  resembling  rule  32  in 
the  present  case,  under  which  the  manners  acted 
as  those  of  this  society  have  done,  ia  oth^Si 
without  any  rule  to  authorise  or  purporting  to 
authorise  it,  the  managers  of  the  society  acted  in 
the  game  way.  After  a  protracted  parliamentary 
inquiry  the  Act  of  1874  was  passed,  repealing  the 
Act  of  6  &  7  WUl.  4,  c.  32,  but  by  sect.  8, 
amended  by  the  Act  of  1875,  saving  the  existing 
societies  unless  they  registered  under  the  new 
Act,  which  the  present  society  has  not  done.  In 
1867  Sir  Bichard  Bethell,  afterwards  Lord  West- 
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bury,  when  Attorney-General  gave  an  opinion  for 
the  {^idance  of  the  certifying  barrister  which  I 
take  from  the  report  in  the  parliamentary  papers 
1869,  No.  399,  p.  121.  It  was  as  follows  :  "  1  am 
of  opinion  that  a  rule  authorising  the  raising 
of  money  for  the  pnrpose  of  the  society  would  be 
repagnant  to  the  fundamental  principles  of  the 
society,  and  that  it  cannot  be  certified  as  a  rule  in 
conformity  with  law  and  with  the  provisions  of 
the  Btatute."  This  opinion  was  questioned,  and 
in  1869  a  bill  was  filed  by  William  Heron  Laing, 
a  member  of  the  Northern  Counties  Permanent 
Building  Society,  on  behalf  of  himself  and  all 
other  shareholders  of  the  society  (except  the 
defendants),  against  the  trustees  of  that  society, 
for  an  injunction  to  restrain  them  from  acting  on 
the  18th  rule  of  that  society,  which  had  been,  it 
was  admitted  on  the  bUl,  duly  certified  by  Mr. 
Tidd.  Pratt  as  long  ago  as  1851.  The  rule  is  set 
oat  at  length  in  the  report  of  Laing  v.  Reed 
in  39  L.  J.  2,  Ch.  thus:  "18.  (1.)  That  the 
trustees  for  the  time  being  may  from  time  to 
time,  as  occasion  shall  require,  borrow  and  take 
up  at  interest  any  sum  of  money  from  any  banker 
with  whom  the  funds  of  this  society  shall  be 
deposited,  or  from  any  other  person,  to  procure 
which  the  trustees  may  give  their  own  personal 
secnrity,  and  they  shall  be  indemnified  out  of  the 
first  funds  of  this  society  which  shall  be  received. 
(2.)  That  the  parties  lending  money  to  the 
trustees  of  this  society  pursuant  to  the  provisions 
herein  contained  shall  be  allowed  interest  for  the 
same  at  the  rate  of  and  not  exceeding  5  per  cent,  per 
annum,  such  interest  to  be  payable  half-yearly  or 
other  «vise,  as  may  be  agreed  upon,  and  that  all  loans 
shall  be  repayable  to  the  lender  by  giving  twenty- 
eight  days'  notice,  on  any  monthly  meeting  night  of 
the  societv.  (3.)  That  for  securing  the  repay- 
ment to  tlie  person  or  persons  advancing  the 
same,  of  all  moneys  to  be  borrowed  by  the 
trustees  on  behalf  of  the  society  as  aforesaid,  it 
shall  Ije  lawful  for  them  the  said  trustees  to  give, 
or  authorise  to  be  given,  such  form  of  security  as 
may  be  legal  and  as  the  trustees  shall  think 
proper  and  necessary  for  and  in- respect  of  the 
same.  (4.)  That  no  trustee  (unless  by  his  consent 
expressly  signified  in  writing  on  the  security  to 
be  given  to  any  lender)  shall  become  responsible 
for  any  sum  or  sums  of  money  so  borrowed  as 
aforesaid.  (5.)  That  the  total  sum  of  money  to 
be  borrowed  under  this  rule  shall  not  at  any  one 
time  exceed  two-thirds  of  the  amount  for  the  time 
being  secured  by  the  mortgages  to  the  society, 
including  the  mortgage  or  mortgages  for  which 
such  advance  or  advances  may  be  required."  In 
the  report  in  the  Law  Keports,  5  Ch.  4,  the  rule  is 
very  much  abridged,  and  I  think  the  abridgment 
has  misled  many  persons  (including  Malins,  V.C. 
in  a  case  which  I  shall  presently  refer  to)  as  to 
what  the  legal  effect  of  the  rule  was,  and  conse- 
quently as  to  what  was  the  actual  decision  of  the 
Court  of  Appeal  in  Laing  v.  Reed,  and  perhaps, 
though  I  say  this  with  less  certainty,  as  to  what 
Lord  Hatherley  meant  in  a  part  of  what  he  is 
reported  as  saying.  The  rule  seems  to  me  to 
hmit  the  recourse  of  the  lenders  to  the  funds  of 
the'society  and  the  securities  actually  given  under 
sub-sect.  3,  and  to  exclude  the  previous  liability  of 
any  memlier,  except  of  those  who  had  given  as 
lenders  their  personal  security.  I  should  have 
said  this  even  if  the  sub-sect.  1  stood  alone,  but 
when  the  4th  sub-section  is  read  with  it  I  think 


it  is  quite  clear.  The  5th  sub-section  adds  a 
limitation,  not  as  to  who  should  be  liable,  but  as 
to  the  amount  to  be  borrowed.  The  rule  now  in 
question,  32,  as  I  construe  it,  does  not  contain  any 
power  to  borrow  on  the  security  of  the  members, 
that  given  being  only  to  make  the  moneys 
borrowed  a  first  charge  on  the  society's  funds  and 
property,  and  therefore  so  far  is,  I  think,  identical 
witn  that  of  Laing  v.  Reed.  But  there  is  no  limi- 
tation on  the  amount  to  be  borrowed,  and  in 
that  respect  the  rule  now  in  question  differs  from 
that  which  in  Laing  v.  Re«d  was  held  valid.  The 
bill  was  demurred  to  avowedly  for  the  purpose  of 
raising  the  Question  whether  the  rule  was,  as  Sir 
Richard  Bethell  had  advised,  repugnant  and  void 
or  not.  Malins,  V.C.  refused  to  decide  this 
question  on  demurrer.  There  was  an  appeal 
before  the  then  Lord  Chancellor  (Lord  Hatherley) 
and  Giffard,  L.J.  The  judgments  were  verbal ; 
conciseness  was  not  among  the  many  merits  of 
Lord  Hatherley.  The  report  in  the  Law  Journal 
was  probably  abridged,  that  in  the  Law  Eeports 
is  evidently  much  abridged.  After  stating  that 
he  thought  that  the  demurrer  was  a  proper  mode 
of  raising  the  question  of  law,  he  proceeds  (I 
quote  from  the  report  m  the  Law  Journal)  to  say : 
"  If  the  law  prohibits  the  raising  (A  such  sums  of 
money,  no  certificate  of  the  barrister  could  make 
it  any  better.  But  does  thQ  Act  of  Parliament  in 
effect  prevent  or  forbid  any  such  arrangement 
being  made  as  has  here  been  made  P  If  the  rule 
had  been  a  rule  by  which  the  society  were  autho- 
rised through  the  medium  of  its  trustees  to  raise 
an  unlimited  sum  of  money,  wholly  regardjess  of 
the  contributions  made  by  the  members,  the  effect 
would  be  plainly  contrary  to  the  spirit  of  the  Act." 
He  then  describes  the  Act  and  wnat  appeared  to 
have  been  done,  and  is  then  reported  to  proceed  : 
"  In  substance  it  comes  to  this  :  so  far  from  being 
contrary  to  anything  in  the  Act  it  is  simply  a 
regulation  by  which  they  say.  We  are  desirous  of 
making  available  for  the  objects  of  the  Act  (that 
is  admitted  by  the  bill),  for  the  purpose  "of  pur- 
chasing freehold  lands,  our  contributions  and 
fines  and  other  payments  in  the  best  possible 
manner  for  us  all ;  and  to  say  that  will  injure  one 
or  other  when  the  company  is  framing  its  rules  is 
nothing  to  the  purpose — ^they  are  the  best  judges 
of  that.  The  whole  body  form  the  rules,  each 
judges  for  himself,  and  they  carry  the  rules  by  a 
majority,  and  submit  them  to  the  barrister."  I 
think  these  expressions,  which  are  left  out  in  the 
abbreviated  report  in  the  Law  Reports,  throw 
some  light  on  what  Lord  Hatherley  was  thinking 
of  when  he  spoke  of  raising  an  tmlimited  sum  of 
money  "  wholly  regardless  of  the  contributions 
made  by  the  members."  Giffard,  L.J.'s  jud^;ment 
is  much  the  same  in  both  reports.  Sir  Richard 
Bethell's  opinion  had  been  cited  in  the  argument, 
and  Giffard,  L.J.  evidently  had  its  terms  in  his 
mind  when  he  explains  what  he  thinks  would  be 
"  repugnancy  "  to  the  Act,  viz.,  a  rule  making  the 
society  a  society  different  from  that  specified  in 
the  Act.  I  do  not  find  a  word  in  his  judgment  to 
indicate  that  he  relied  on  the  limit  of  the  amount 
contained  in  the  5th  sub-section.  The  decision, 
which  has  never  been  reversed  or  even  questioned, 
was  that  that  particulw  rule,  which,  as  I  cxtnstrue 
it,  confined  the  recourse  of  the  lenders  to  the 
personal  security  of  such  trustees  as  by  express 
writing  made  themselves  responsible,  who  were  to 
be  indemnified  out  of  the  first  funds  of  the  society 
Jigitized  by  VjOO_ 
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and  to  the  secnrities  which  mis^ht  be  giren  to  the 
lenders,  and  which  alao  limited  the  amonnt  to  be 
borrowed,  was  valid.  This  decision  was  on  the 
4th  Nov.  1869.  On  the  17th  Dec.  1869  Giffard,  L.J. 
prononnced  judgment  in  JSe  National  Permanent 
Benefii  Budding  Society ;  Hx  parte  Williamson 
(«M  tup.),  and  there  he  says :  "  The  matter  itself 
is  a  very  simple  one.  This  company  is  what  is 
called  a  benefit  buildine  society.  Until  the  recent 
case  of  Laing  v.  Beed  it  was  doubted  whether, 
even  if  you  put  a  limited  borrowing  power 
among  the  rules  of  a  society  of  this  sort,  that 
particular  rule  would  be  legal.  But  what  we 
have  here  is  a  limited  benefit  building  society, 
without  any  power  to  borrow,  and  the  rules  and 
very  nature  of  that  society  show  that  it  would  be 
contrary  to  its  constitution  to  borrow  monCT  so 
as  to  bind  the  company  or  to  make  the  individual 
members  of  the  company,  as  members,  liable  for 
borrowing  money,  because  the  whole  constitution 
of  the  society  is  that  the  members  are  to  make 
certain  monthly  payments,  and  in  consideration  of 
these  monthly  payments  and  the  fines  provided 
^the  rules,  they  are  to  receive  certain  loans." 
What  is  here  decided  is,  that  a  society  under  this 
Act  has  no  power  to  borrow  unless  its  rules 
authorise  it  so  to  do,  and  that  is,  I  think,  as  well 
settled  to  be  law  as  anything  not  yet  decided  by  this 
House  can  be.  I  do  not  think  that  the  actual 
decision  in  Laing  v.  Reed  ought  to  be  put  higher 
than  that  a  rule  which  authorised  borrowing,  bnt 
was  so  expressed  as  on  its  construction  not  to 
make  the  members  as  such  liable  for  the  money 
borrowed,  and  which  also  had  a  limit  as  to  the 
sxun  to  be  borrowed,  was  valid.  It  left  it  open  to 
anyone  to  say  that,  had  not  both  these  limits 
existed,  nan  constat  that  the  decision  would  not 
have  been  different.  And  I  think  also  that  the 
language  of  Lord  Hatherley  is  such  that  it  might 
fairly  be  argued  that  Lord  Hatherley  attached 
weight  to  the  limit  as  to  amount  contained  in  the 
6th  8ub-Be3tion  of  the  rule.  I  do  not  think  that 
could  be  said  of  Giffard,  L.J.  And  the  Legislature 
in  the  Act  of  1874,  by  the  14th  section,  expressly 
limited  the  liability  of  members,  as  such,  in 
societies  under  that  Act,  in  all  cases.  And  in  the 
15th  section,  whilst  by  the  first  snb-section 
authorising  borrowing,  and  thereby  showing  that 
the  Legislature  did  not  think  it  expedient  to  adopt 
Sir  Richard  Bethell's  opinion  that  all  borrowing 
was  repugnant  to  the  fundamental  principle  of 
such  a  society,  thev  did  also  by  the  2nd  snb-section 
show  that  they  tiiought  it  expedient  at  least  to 
put  a  limit  on  the  amonnt  to  be  borrowed.  But 
though  such  limit  as  to  the  amount  which  the 
trustees  are  authorised  to  borrow  is  obvionslv 
highly  expedient,  I  do  not  see  how  such  a  limi- 
tation on  the  amount  can  on  any  principle  be  said 
to  affect  the  question  whether  the  borrowing  is 
repugnant  to  the  principles  of  the  society.  As 
Mr.  Davey  forcibly  put  it  in  his  argument, 
whether  there  should  be  a  limit  on  the  amount  is 
a  question  not  of  principle  bnt  of  expediency.  If 
all  Dorrowing  power  is  repugnant  to  the  funda- 
mental principle  of  the  society,  it  cannot  be  that 
a  power  to  borrow  a  sum  limited  in  amount  is  not 
r^ugnant.  But 'though  this  is  my  opinion,  it 
certamly  was  not  that  of  Malins,  V.C.  In 
March  1870  Hill's  cj»e  (wfti  sup.)  came  before 
Malins,  V.O.  '  There  had  been  a  set  of  rules 
certified  by  the  barrister,  amongst  which 
had  been  a  rule  empowering   the    directors   to  I 


borrow  money,  but  on  the  revision  of  those  rales 
in  1861  that  rule  was,  in  consequence  of  the 
opinion  of  Sir  Bichard  BetheU,  struck  out.  The 
rules  subsequent  to  1861  contained  no  power  to 
borrow.  The  revision  of  the  rules  had  been 
apparently  conducted  in  a  somewhat  slovenly 
manner,  and  the  19th  rule,  as  certified  in  1861, 
contained  language  that  alluded  to  the  rule 
previously  struck  out.  The  "Vice-Chancellor  said 
it  did  not  give  any  power  to  borrow  at  all.  That 
being  so,  ail  that  it  was  necessary  to  decide  was 
that  there  was  no  power  to  borrow,  so  that 
members  were  not  liable  as  individuals  to  pay 
calls  made  in  the  winding-up  for  the  purpose  at 
paying  the  lenders,  and  that  was  apparently  aQ 
that  the  Yice-Clmncellor  did  decide.  But  though 
it  was  quito  unnecessary,  in  a  case  where  there 
was  no  such  rule,  to  say  anything  abont  the 
validity  or  invalidity  of  a  rule  giving  a  borrowing 
power,  the  Vice-Chanoellor  did  give  a  judgment 
on  that  question,  expressing  his  dissent  from 
Laing  v.  Meed,  which,  even  ii  wrong,  was  bindmg- 
on  him,  and  to  my  mind  his  reasoning  is  unsatis- 
factoiy.  Yet  it  is  upon  this  altogether  unneces- 
sary opinion,  and,  as  far  as  I  can  discover,  upon. 
this  alone,  that  Jessel,  M.B.  must  have  acted 
when  he  said  that  it  was  settled.  Malins,  Y.C. 
assumes,  without  giving  any  reasons  for  it,  that 
a  rule  giviug  a  power  to  borrow,  if  valid  at  all, 
must  give  a  power  so  as  to  enable  those  who 
borrowed  to  pledge  the  credit  of  the  members  as 
individuals.  Whether  a  rule  which  authorised 
the  managers  to  pledge  the  members  as 
individuals  was  ever  certified  or  not  I  do  not 
know ;  it  certainly  would  be  eminently  inexpedient 
that  there  should  be  such  a  power.  Whether,  if 
such  a  rule  existed,  it  would  be  valid  is  a  question 
which  has  never,  as  &ir  as  I  can  find,  been  raised ; 
it  certainly  was  not  raised  in  Laing  v.  Beed.  I 
think  there  is  ground  for  saying  that  Lord 
Hatherley  meant  'to  say  that  a  power  to  raise 
money  on  the  security  of  the  individual  members, 
irrespective  of  the  amount  of  their  contributions, 
would,  in  his  opinion,  be  repugnant  to  the  objects 
of  the  Act.  '  I  am  by  no  means  prepared  to  decide 
that  question  either  way  until  it  arises,  which  it 
never  has  hitherto,  and  certainly  does  not  in  the 
present  case.  But  a  rule  giving  power  to  borrow 
from  those  who  were  willing  to  accept  as  their 
only  security  the  funds  of  the  society,  including 
the  contributions  which  members  might  as  such 
pay  to  the  society,  and  the  personal  liability  of 
such  persons  as  chose  to  pledge  their  personal 
liabilitv,  stands  on  a  very  different  footing.  The 
Vice-Cnancellor  does  not  seem  to  have  perceived 
that  there  might  be  such  a  distinction,  and  cer- 
tainly not  to  have  perceived  that  such  a  distinc- 
tion did  exist  in  the  rule  in  Laing  v.  Beed.  The 
only  other  case  of  those  brought  before  your 
Lordships'  notice  which  I  think  it  necessary  to 
refer  to  is  Re  Professional,  Commereial,  and  Indut' 
trial  Benefit  Building  Society  {ubi  sup.)  in  1871. 
The  language  of  James,  L.J.  has  been  cited  as 
showing  that  he  was  under  the  impression  that 
Laing  v.  Beed  was  to  be  understood  in  the  limited 
sense  put  upon  it  by  Malins,  V.O.  in  SiWs  ease, 
and  though  it  is  clear  that  no  such  point  needed 
to  be  decided  by  James,  L.  J.,  I  think  that  anj 
opinion  which  he  expresses  on  such  a  point  is 
worthy  of  great  attention.  There  had  been  an 
additional  rule  made  in  March  1870,  which  on 
inquiry  at  the  registrar's  ofiBce  it  appears  was 
Digitized  by  Vj 
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dnlr  ceartifled,  though  the  enressiona  attribated 
to  JJames,  LJ.  haa  made  that  aeem  donbtfol. 
Thai  rule  was  in  terms  not  snbstantially  difEering 
from  the  firet  sub-aection  of  rule  18  in  Laing  ▼. 
Beed.  It  did  not  oontain  anything  equivalent  to 
the  Sth  enb-seotion.  The  qnestion  to  be  decided 
iraB,  whether  the  society  anould  be  wound-np  on 
iha  petition  of  persona  who,  if  it  was  wonnd-up, 
wonld,  or  at  least  might  be,  oontribntories,  but 
who  certainly  were  not  creditors.  James,  L.J.  is 
reported  tn  have  said,  "  Then  the  petitioners  say, 
We  have  a  strict  ri|;ht  to  an  onier,  we  are  con- 
tribntoriesi,"  The  Lord  Justice  points  out  that 
no  statntable  proof  of  inability  to  pay  its  debts 
"was  given  against  the  society,  and  proceeds: 
"  JSoT  hae  the  insolvency  been  proved  otherwise 
to  <iie  satisfaction  of  the  court.  It  has  not  been 
proved  to  my  satisfaction  that  there  is  any  debt 
whatever  in  respect  of  which  the  society  could  be 
liable.  First  <^  all,  a  society  of  this  kind  is  not 
flotitled  to  borrow  money  esoept  under  a  par- 
ticnlar  rule.  It  is  no  part  of  its  business  to 
borrow  money.  It  may  incur  debts,  no  doubt,  to 
•  certain  extent :  it  most,  for  instance,  incur  office 
renfc  and  employ  a  solicitor  and  a  secretary,  and 
to  tiiat  extent  {K'obably  there  is  always  some 
'  nnall  amount  of  debt  which  everybody  of  this 
kind,  most  incur.  But  beyond  this  it  is  very  diffi- 
cult to  see  what  debts  it  could  legally  incur."  Bo 
far,  what  he  says  is  in  exact  conformity  with 
what  I  have  endeavoured  to  state  as  my  view  of 
the  law,  but  he  goes  on :  "  But  it  appears  that  the 
society  having  gone  on  receiving  deposits  from 
persons  other  than  members,  and  having 
incorred  a  debt  to  its  bankers,  passed  a  resolu- 
tion authorising  the  trustees  to  borrow  money 
for  the  purposes  of  the  society.  I  am  of  opinion 
tba^  in  accordance  with  the  decided  cases" 
(speaking  as  he  was  on  the  1st  Aug^  1871,  the 
dedded  cases  can  only  have  been  Laing  v.  Reed, 
"En  parte  Williamson,  and  JTtZTf  cai^  "that 
resolntion  was  expressed  in  terms  far  too  wide  to 
make  it  a  valid  or  binding  resolution,  and  there- 
fore there  never  was  any  debt  which  the  society, 
guA  society,  could  be  sued  upon."  He  proceeds 
to  point  out  that  to  some  extent  at  least  they 
might  come  on  the  funds  of  the  society.  MeUish, 
Li  J.  is  far  more  cautious.  He  says:  "Then,  as 
respects  their  liability  "  (that  is,  their  individual 
liability  as  contributors  to  make  jgood  the  loans), 
'"  I  agree  with  the    Lord    Justice    that    in    all 

Cbaoility  they  were  never  liable  to  anything, 
>  even  if  they  were  liable,  all  the  alleged 
-creditors  of  the  society  have  joined  in  a  release, 
KoA  I  have  no  doubt  that  that  release  is  an 
-effecfcoal  protection."  Now,  though  James,  L.J. 
had  not  any  need  to  decide  this,  and  may  not 
have  put  his  mind  to  this  point,  he  does,  I  think, 
intimate  that  his  impression  was  that  the  rule 
not  limiting  the  amount  of  money  to  be  borrowed, 
was,  according  to  Laing  v.  'Beed,  not  valid.  I 
have  already  expressed  my  reasons  tor  coming  to 
-a  different  conclusion,  bat  I  think  James,  L!j.'b 
expreaeicms  are  an  authority  against  me.  I  do 
not  think,  however,  it  can  in  any  possible  view  of 
it  be  held  to  settle  the  law.  If  the  rest  of  the 
noble  and  learned  Lords  agree  with  me  in  think- 
ing that  a  rule  authorising  borrowing  so  as  to 
cimrge  the  funds  of  the  society,  but  not  the 
persons  of  the  members,  is  valid,  though  there  is 
no  limit  such  as  that  in  the  5th  sub-section  of  the 
rule  in  Laing  r.  Beed,  it  is  neoesaacy  to  decide 


whether  the  specific  securities  pledged  to  the 
lenders  can  be  made  available.  That,  I  think,  is  a 
question  depending  on  the  construction  of  the 
rule.  If  there  had  been  an  express  clause  enabling 
them  to  mortgage  specifically  property  of  the 
society  (and  perhaps  one  similar  to  the  3rd  sub- 
section in  the  rule  in  Laing  v.  Reed  might  be  so 
construed),  I  think  that  the  reasoning  I  have 
submitted  to  the  House  leads  to  the  conclusion, 
that  the  specific  pledges  would  be  good ;  and  the 
BSJne  would  pernaps  follow  if  such  a  power  to 
pledge  specific  property  was  implied.  But  there 
IS  certainly  no  express  power  to  pledge  given,  and 
I  think  that  the  terms  of  the  rule,  which  make  all 
the  loans  a  first  charge  on  the  funds,  which  wonld 
lead  the  lenders  to  believe  that  in  the  event  of  a 
winding-up  at  least  they  would  all  come  in  van 
fouu,  are  quite  sufficient  to  negative  an  implied 
power  to  mortgage,  even  if  such  a  power  could  bo 
implied  from  a  power  to  borrow.  I  do  not, 
however,  think  there  is  any  ground  for  such  an 
implication,  even  if  this  did  not  negative  it.  The 
case  of  Murray  v.  Beott,  I  think,  was  rightly 
decided  by  the  Court  of  Appeal.  I  am  relieved 
from  any  necessity  for  saying  more  about  it  than 
that  I  quite  agree  in  the  reasons  given  by  the  late 
Master  of  the  BoUs.  The  result  is,  that  I  agree  in 
the  proposed  judgment. 

Lord  Watsokj — My  Lords:  The  questions 
brought  before  the  House  in  these  appeals  have 
been  so  fully  and  exhaustively  treated  by  my 
noble  and  learned  friends  that  I  shall  content 
mvself  with  indicating  some  of  the  considerations 
wnich  have  induced  me  to  concur  in  the  judg- 
ment which  has  been  moved.  One  of  the  most 
inmortant  of  these  questions  relates  to  the 
validity  of  rule  32,  which  gives  the  directors 
power,  from  time  to  time  as  occasion  may  require, 
to  borrow  money  from  the  society's  l»nker,  or 
from  any  other  banker  or  person.  In  both  the 
courts  below  it  was  assumed  to  be  settled  law 
that  the  rule  was  invalid  because  it  does  not 
impose  any  limit  upon  the  amount  which  the 
directors  are  authorised  to  borrow.  It  cannot 
with  strict  accuracy  be  said  that  the  power  con- 
ferred is  absolutely  without  limit,  seeing  that  it  is 
only  to  be  exercised  "  as  occasion  may  require," 
which  plainly  implies  that  it  is  not  to  be 
exercised  at  aU  except  in  the  case  of  a  loan  being 
required  for  the  purposes  of  the  society  in  the 
course  of  its  legitimate  transactions  as  a  benefit 
building  society.  It  is  obvious,  however,  that  the 
kind  of  limit  which  was  assumed  to  be  necessary 
in  order  to  validate  the  rule  was  that  indicated 
by  Lord  Hatherley  in  Laing  v.  Reed  {tihi  auf.), 
ns.,  a  pecuniary  limit  proportionate  to  the 
trading  capital  of  the  society  derived  from  the 
eontributions  of  its  members.  I  agree  with  your 
Lordships  that  there  is  nothing  in  the  provisions 
of  6  &  7  WUL  4,  c.  32,  which  either  expressly 
prohibits  or  can  by  reasonable  implication  be  held 
to  disable  the  members  of  a  benefit  building 
society,  whose  constitution  and  powers  are  still 
regulated  by  that  Act,  from  authorising  their 
diriectors  to  borrow  money,  although  in  the 
absenre  of  such  authority  the  directors  would  not 
have  that  power.  Upon  this  point  Laina  v.  Reed, 
and  the  cases  which  followed  it,  to  which  I  need 
not  specially  refer,  are  all  direct  precedents,  and 
80  far  I  do  not  doubt  that  they  were  well  decided. 
But  it  was  contended  at  your  Lordships'  bbr,  and 
the  Yioe-Cbanoellor  of  the  County  Palatine,  as  well 
Jigitized  b. 
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as  the  learned  jndges  of  the  Coart  of  Appeal,  Reem 
to  have  thought,  that  these  cases  form  a  series  of 
decisions  to  the  effect  that  any  authority  to 
borrow  given  by  the  members  to  their  directors  is 
wholly  void  unless  it  be  qualified  by  a  limitation 
of  the  amount  to  be  borrowed  such  as  I  have  de- 
scribed. An  examination  of  these  cases,  all  of 
which  have  been  already  noticed  by  Lord  Black- 
bum,  satisfies  me  that  in  none  of  them  was  the 
present  question  as  to  the  validity  or  invalidity  of 
that  which  has  been  termed  an  unlimited  power 
to  borrow  raised  and  decided.  The  doctrine  that 
such  a  power  is  iiltra  vire»  of  the  society,  and 
therefore  void,  had  its  origin  in  the  opinion 
expressed  by  Lord  Hatherley  in  Lainq  v.  Reed, 
an  opinion  which  was  referred  to  as  authoritative 
in  subsequent  cases,  although  the  point  did  not 
then  arise  for  judicial  determination.  In  Laing 
V.  Reed  the  sum  authorised  to  be  borrowed  was 
restricted  to  two-thirds  of  the  total  amount  for 
the  time  being  secured  to  the  society  bvmortgage, 
so  that  there  was  no  question  before  the  court  as 
to  the  legality  of  an  unlimited  power.  But  it 
certainly  appears  to  me  that  Lord  Hatherley  in 
that  case  sustained  the  power  on  the  express 
ground  that  it  was  limited  as  to  amount,  and 
that  the  limit  was  proportioned  to  that  part  of  its 
contributed  capital  which  the  society  had 
advanced  to  its  members,  or  lent  on  mortgage, 
and  I  think  the  noble  and  learned  Lord  did  intend 
to  lay  down  the  law  to  the  effect  that  without 
some  limitation  of  that  character  the  power  would 
have  been  invalid.  I  prefer  the  test  of  its  legality 
applied  by  Giffard,  L.J.  to  the  rule  which  he  had 
to  consider  along  with  Lord  Hatherley  in  Laing 
v.  Reed :  "  Does  this  rule  merely  provide  a  method 
of  conducting  business,  or  is  it  a  rule  making  the 
society  a  thing  different  from  a  benefit  building 
society  P"  The  legality  of  such  a  rule  appears  to 
me  to  depend  upon  the  natural  and  probable 
results  of  the  due  exercise  of  the  power  which  it 
confers,  and  not  upon  the  consequences  of  its 
possible  abuse  by  unscrupulous  or  fraudulent 
directors.  It  is  quite  conceivable  that  a  benefit 
building  society  might  find  legitimate  uses  for 
borrowed  money  to  an  amount  exceeding  two- 
thirds  of  its  contributed  capital,  and  it  is  also 
conceivable  that  a  power  to  take  on  loan  not  more 
than  two-thirds  might  be  abused,  and  the  money 
embarked  in  tranactions  foreign  to  t^e  legitimate 
business  of  the  societ5-.  No  power  the  exercise 
of  which  will  necessarily  or  naturally  involve  a 
violation  of  the  statutory  constitution  of  the 
society  can  be  sustained  as  valid  by  a  court  of 
law ;  but,  on  the  other  hand,  it  appears  to  me  to  be 
beyond  the  functions  of  the  court  to  lay  down  a 
hard  and  fast  rule,  dictated  by  considerations  of 
expediency,  which  may  give  some  societies  more 
latitude  than  they  require,  and  may  restrict  the 
legitimate  business  of  others.  I  am  accordingly 
of  opinion  that  rule  32  is  unexceptionable.  As  I 
read  the  rule  it  merely  empowers  the  directors  to 
raise  money  by  way  of  loan  when  that  becomes 
necessary  for  the  purpose  of  carrying  on  the 
proper  business  of  the  society,  and  it  does  not 
appear  to  me  to  admit  of  serious  dispute  that  the 
siuns  actually  borrowed  by  the  directors,  though 
of  large  amount,  were  exclusively  employed  by 
them  for  that  purpose.  There  is  another  question, 
attended  with  much  nicety,  and  of  great  impor* 
tance  to  some  of  the  litigants,  which  relates  to 
the  right  of  those  creditors  who  lent  monqr  to  the 


society  upon  the  faith  of  specific  securities.  What 
would  have  been  the  precise  rights  of  those 
creditors  if  rule  32  had  not  contained  the  decla- 
ration that  "  any  borrowed  money  shall  be  a  first 
charge  on  the  funds  and  property  of  the  society," 
or  if  there  had  been  added  to  the  rule  the  further 
declaration  that  it  should  be  lawful  for  the 
directors  to  give  lenders  such  form  of  security  as 
might  be  legal,  and  as  the  directors  might  deem 
proper,  are  questions  which  I  do  not  think  it 
necessary  for  the  purposes  of  the  present  ease  to 
determine.  The  rules  of  this  societip-  do  not  give, 
at  any  rate  they  do  not  expressly  srive.  authority 
to  the  directors  to  borrow  on  mortgage,  and  the 
declaration  in  rtde  32  appears  to  me  to  be  so 
expressed  as  to  qualify  the  ppwer  of  the  directors, 
and  to  fix  the  security  whichj«  to  be  given  alike 
to  all  lenders  to  the  society.  J|Ls  the  rule  stands 
it  conveys  an  intimation  to  lenders  that  all  loans 
are  to  constitute  a  first  charge  upon  the  assets  of 
the  society,  and  it  would,  in  my  opinion,  be  inccn- 
sistent  with  any  reasonable  constmction  of  the 
rule  to  hold  that  the  directors  were  thereby 
authorised  in  the  first  place  to  borrow  largely  on 
the  faith  of  that  intimation,  and  then  to  make 
over  the  whole  property  and  funds  available  for 
payment  of  these  loans  in  pledge  to  preferable 
creditors.  I  have  therefore  come  to  tne  concla- 
sion  that  lenders  holding  specific  securities  must 
nevertheless  come  in  pan  passu  with  unsecured 
creditors  who  have  advanced  money  to  the 
society  in  reliance  npon  rule  32. 

Order  appealed  from  in  Murray  v.  Scott  and 

others  affirmed. 
Orders  appealed  jrmn  in  Brimelow  v.  Murray 
and  Agnew  and  another  v.  Murray  reverted, 
except  so  far  as  they  direct  the  delivery  np  ojf 
deeds    and   documents  to    Hie  official  liqui- 
dator. 
Caiises   remitted  to   the    court  below  with  a 
declaration. 
Solicitors    for    Murray,  Fritcliard,    Englefietd^ 
and  Co.,  for  Boote  and  Edgar,  Manchester. 

Solicitors  for  the  respondents  in  Murray  v. 
Scott,  Marsland,  Hewitt,  and  Everett,  for  AdJU- 
shaiv  and  Warburton,  Manchester. 

Solicitors  for  the  appellants  in  Agnew  v. 
Murray  and  Brimelow  v.  Murray,  Phelps,  Sidg- 
wick,  and  Biddle,  for  Sale,  Seddon,  Hitto*,  and 
Lord,  Manchester. 


March  21  and  24 
(Before  the  Lord  Chancellor  (Selbome).  Lord^ 

Watsok,  Bbamwell,  and  Fitzgssald.) 
Gbakt  and  Co.  V.  Coverdale.  Todd,  akd  Co.  (a) 

ON  AFFEAL  JROU  THE  COURT  OF  APPEAL  DT  ENGLAND. 

Ship — Cliarter-party — Excaptwn  in  charter-party- 
Commencement  of  lay  dayt— Loading  prevented 
by  frost. 

By  the  terms  of  a  charter-party  a  ship  was  to 
proceed  to  the  port  of  loading,  and  there  load  a 
cargo  of  iron  in  the  customary  manner  fr«m  the 
agents  of  the  charterers. 

The  charter-party  contained  the  following  elautet : 
"  Cargo  to  be  supplied  as  fcut  as  steamer  can 
receive.  Tim^  to  commence  from  the  vestA  heimg 
ready  to  load,  and  ten  days  on  demurrage  at  40L 
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perday  .  .  .  exeeftinetue  of .  .  ,  froit  .  . 
or  any  other  unavoidable  accident  preventing  the 
loading."  The  thip  arrived  at  tlie  port  of  hxuling 
and  teetit  into  dock,  but  after  the  loading  had 
commenced  a  canal,  through  which  part  of  the 
cargo  had  to  pass  in  lighters  in  order  to  reach  the 
dodc,  was  made  impassable  by  a  severe  frost,  and 
the  loading  wcu  delayed. 

Held  faMrming  the  judgment  of  tlie  court  below), 
that  this  delay  was  not  within  tlie  exception  in 
the  charter-party,  which  referred  only  to  delays 

.  in  "  loading,"  which  would  not  have  been  inter- 
fered with  by  ihe  frost  if  tlie  cargo  had  been 
brought  to  the  dock  otherwise  than  by  tlie  canal. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Brett,  M.R.,  Lindley  and  Fry,  L.JJ.), 
Imported  in  48  L.  T.  Rep.  N.  S.  701  and  11 
Q.  B.  DiT.  543,  reversing  a  decision  of  Pollock,  B., 
reported  in  46  L.  T.  Rep.  N.  8.  632,  and 
8  Q.  B.  Div.  600. 

The  action  was  bronght  by  the  owners  of  the 
steamship  Mennythorpe,  the  present  respondents, 
against  the  charterers,  the  present  appellants,  for 
demnrrage  and  damages  for  the  detention  of  the 
ship,  under  circnmstances  which  appear  in  the 
bewi-note. 

The  case  was  tried  before  Pollock,  B.  without 
a  jury  at  the  Glamorgan  Summer  Assizes  in  1881, 
"wKen  all-  matters  of  fact  were  referred  to  a 
special  referee  to  report. 

■  The  material  facts  fonnd  by  him  are  set  ont 
fully  in  the  report  of  the  case  before  Pollock,  B., 
"who  decided  in  favonr  of  the  defendants,  but  his 
decision  was  reversed  by  the  Court  of  Appeal,  as 
above  mentioned,  on  the  ground  that  the  case  was 
soremed  by  the  decision  in  Kom  v.  Field  (47 
E.  T.  Rep.  N.  S.  423 ;  10  Q.  B.  Div.  241). 

From  this  judgment  the  present  appeal  was 
bronght. 

Webster,  Q.C.  and  J£ouUon  (Bowen  Eowlands, 
Q.C.  with  tBem)  appeared  for  the  appellants,  and 
contended  that  the  loading  was  in  fact  prevented 
by  frost  within  the  meaning  of  the  exception  in 
the  charter-party,  for  the  forwarding  of  the  iron 
from  the  wharf  by  the  canal  to  the  dock  was  all 
part  of  the  loading  and  cannot  be  separated  from 
it.    They  referred  to 

Kay  T.  Field  (vbi  tup.) ; 

Adams  T.  Royal  Mail  titeampaeJcet  Company,  5  C.  B. 

N.  S.  492 ; 
Eudtvn  T.  Eds,  18  li.  T.  Bep.  N.  8.  764;  L.  Sep.  3 

Q.  B.  412 ; 
Fmwiek  v.  SchnuUs,  18  Ii.  T.  Bap.  N.  8. 27 ;  L.  Bap. 

3  C   P  313 ' 
Kearin  t.  Painon,  7  H.  &  N.  386 ;  31  Ii.  J.  1  Ex. ; 
Postlethicaite  ▼.  Freeland,  42  L.  T.  Bap.  K.  8.  845; 

5  App.  Cu.  589 ; 
Tapseott  t.  Balfour,  27   L.    T.   Bep.   N.  8.  710; 

L.  Bep.  8  C.  P.  46. 

The  Solicitor-General  (Sir  F.  Herschell,  Q.C.) 
and  Brynmor  Jones,  who  appeared  for  the  respon- 
dents, were  not  called  upon  to  address  their  Lord- 
ships. 

At  the  conclusion  of  the  argument  for  the 
appellants,  their  Lordships  gave  judgment  as 
follows : — 

The  LoHD  Chancellor  (Selbome). — My  Lords :  I 
believe  that  none  of  your  Lordships  have  any  doubt 
ibat  the  order  appealed  from  in  tnis  case  ought  to 
be  affirmed.  The  whole  question  of  conrse  depends 
upon  the  terms  of  the  charter-party,  and  the 
material  terms  are  these :  On  the  port  of  the  ship- 


owner it  is  agreed  that  the  ship  "  shall  (after  dis- 
charging her  cargo  at  Middlesborough)  with  all 
convenient    speed   sail   and    proceed    to  Cardiff 
East  Bute  Dock,  or  so  near  thereunto  as  she  may 
safely  get,  and  there   load  always  afloat  in  the 
customary    manner    from     the   agents    of     the 
freighter,  a  full  and  complete  cargo  of   about 
1800  tons  of  iron."      That    is    the    shipowner's 
contract.    The  charterer  contracts  on  his  part: 
"  Cargo  to  be  supplied  as  fast  as  steamer  can 
receive  at  all  hatchways  for  loading  "  (I  omit  what 
relates  to  unloading  and  discharge),    "  time    to 
commence  from  the  vessel  being  ready  to  load  and 
f^n  days  on  demurrage  over  and  above  the  said 
lay  days  at  402.  per  day  (except  in  case  of  hands 
striking  work,  or  frosts  or  floods,  or  any  other 
unavoidable  accidents  preventing  the  loading)." 
Now  the  exception  has  reference  to  the  loading 
and  nothing  else.    It  is  important    to   observe 
with  respect  to  any  argument  founded  on    the 
particular  accidents  enumerated,  frosts,  floods,  or 
hands    striking    work,  to   which    large    general 
words  are  superadded,  that  those  are  in  a  printed 
form,  and  are  meant  therefore  to  suit  each  par- 
ticular case  as  far  as  they  can,  bnt  they  are  not 
introduced    in    contemplation  of  any  Articular 
case,  this  or  any  other.     But    the    mention  of 
"  Cardiff  East  Bute  Dock  "  is  a  part  of  the  special 
terms  of  this    particular    contract,    not    of  the 
printed  form  ;  it  is  manifest,  therefore,  that  those 
words  must  be  applied  reddendo  singula  singidi* 
according    to  the  circumstances  which    may  in 
point  of  fact  be  applicable  to  the  particular  case 
in  the  special  contract.    You  cannot  found  upon 
anyone  of  them  an  argument  of  this  sort,  that  it 
must  of  necessity  have  been  introduced  with  refe- 
rence to  the  particular  place,  and  the  particular 
circumstances  of  that  place.    With  that  observa- 
tion I  proceed  to  notice  that  it  is  not  denied,  and 
cannot    be    denied,  that  unless   those  words  of 
exception  according  to  their  proper  construction 
take  this  case  which  has   happened  out  of   the 
demurrage  clause,  the  mere  fact  of  frost  or  any 
other  thing  having  impeded  the  performance  of 
that  which  the  charterer  and  not  the  shipowner 
was  bound    to    perform  will  not  in  any  degree 
absolve  him  from  the  consequences  of  keeping  the 
ship  too  long.    That  was  decided,  under  circum- 
stances very  similar  in  many  respects,  in  the  case 
of  Kearon  v.  Pearson  {ubi   sup.),   and    decided 
expressly  on   the  ground,  as  was  pointed  out  I 
thmk  by  all  tha   learned    judges,    certainly    by 
Bramwell,  B.,  by  Wilde.  B.,  and  by  Pollock,  C.B., 
that  there  was  no  contract  as  to  the  particular 
place  from  which  the  cargo    was    to    come,  no 
contract  as  to  the  particular  manner  in  which  it 
was  to  be  supplied,  or  how  it  was  to  be  brought 
to  the  place  of  loading,  and  that  therefore  it  could 
not  be  suppoBeH  that  the  parties  were  contracting 
about  any  such  thing.    Now  it  really  appears  to 
me  that  when  you  observe  that  this  exception  in 
the  contract  is  limited  to  "  accidents  preventing 
the  loading,"  the  only  question   ia,  wnat  is  the 
meaning  of    "loading,"  and  whether    this    par- 
ticular frost  did,  according  to  the  &cts,  prevent 
the  loading.    There  are  two  things  to  be  donej 
the  operation  of  loading  is  the  particular  opera- 
tion  in   which    both    parties    have    to    concur. 
Taken  literally  it  is  spoken  of  in  the  early  part  of 
this  charter-party  as  the  thing  which  tne  ship- 
owner is  to  do.      The    ship  is  to   "proceed  to 
Cardiff  East  Bute  Dock,"  "  and>there  load  the 
Digitized  by  vj*^ 
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cargo."  No  doubt  for  the  porpose  ot  losdinc  tlie 
oluffterer  mnst  also  do  hia  part ;  he  most  nave 
the  cargo  there  to  be  loaded,  and  tender  it  to  be 
put  on  Doard  the  ship  in  the  nsnal  and  proper 
manner.  Therefore  tne  bosiness  of  both  parties 
meets  and  concnrs  in  that  operation  of  loading. 
When  the  charterer  has  tendered  the  cargo,  and 
when  the  operation  has  proceeded  to  the  point  at 
which  the  shipowner  is  to  take  charge  of  it, 
ererything  after  that  is  the  shipowner's  onsiness, 
and  everything  before  the  commencement  of  the 
operation  of  loading,  those  things  which  are  so 
eitential  to  the  operation  of  loading  that  they 
are  conditions  tine  quibnt  non  of  that  operation, 
everything  before  that  is  the  charterer's  part 
only.  It  wonld  therefore  appear  to  me  to  be  most 
unreasonable  to  snppose,  unless  the  words  miJce 
it  perfectly  clear  that  the  shipowner  has  contracted 
that  his  ship  may  be  detained  for  an  nnlimited 
time  on  account  of  impediments,  whatever  their 
nature  mar  be,  to  those  things  with  which  he  has 
nothing  wnatever  to  do,  whicn  precede  altogether 
the  whole  operation,  which  are  no  part  what- 
ever of  it,  and  are  perfectly  distinct  from  it, 
but  belong  to  that  which  is  exclusively  the 
the  charterer's  business.  He  has  to  contract  for 
the  cargo,  he  has  to  buy  the  cargo,  he  has  to 
convey  the  cargo  to  the  place  of  loading  and  have 
it  ready  there  to  be  put  on  board,  and  it  is  only 
when  he  has  done  those  things  that  the  duty  and 
the  obligation  of  the  shijjowner  in  respect  of  the 
loading  arises.  These  words  in  the  exception  are 
as  large  as  any  words  can  be.  They  mention 
"  Strikes,  frosts,  floods,  and  all  other  unavoidable 
accidents  preventing  the  loading."  If,  therefore, 
you  are  to  carry  back  the  loading  to  anything 
necessary  to  be  done  by  the  charterer  in  order  to 
have  the  cargo  ready  to  be  loaded,  no  human 
being  can  tell  where  you  are  to  stop.  The  bank* 
mptcy,  for  instance,  of  the  person  with  whom  he 
has  contracted  for  the  supplv  of  the  iron,  or 
disputes  about  the  fulfilment  of  the  contract,  the 
refusal  at  a  critical  point  of  time  to  supply  the 
iron,  the  neglect  of  the  persons  who  ought  to  put 
it  on  board  lighters  to  come  down  the  canal  for 
any  distance,  or  to  be  brought  by  sea,  or  to  put  it 
on  the  railway,  or  bring  it  in  any  other  way  in 
which  it  is  to  be  brought.  All  those  things  are 
of  course  practical  impediments  to  the  charterer 
having  the  cargo  ready  to  be  shipped  at  the 
proper  place  and  time,  but  is  it  reasonable  that 
the  shipowner  should  be  held  to  be  answerable  for 
all  those  things,  and  is  that  within  the  natural 
meaning  of  the  word  "loading?"  Are  those 
things  any  part  of  the  operation  of  loading? 
Notmng  I  suppose  is  better  established  in  law 
with  regard  to  mercantile  cases  of  this  kind 
than  the  maxim  Causa  proxima,  non  remota, 
spedatur,  and  it  appears  to  me  that  the  fact 
tnat  this  particular  wharf  was  very  near  the 
Cardiff  East  Bute  Dock  can  make  no  differ- 
ence whatever  in  principle  if  it  was  not  the 
place  of  loading.  If  the  cargo  had  to  be 
brouRht  from  this  wharf  on  the  Glamorganshire 
Canal,  however  near  it  was,  if  ithadtobebronght 
over  a  passage  which  in  point  of  fact  was 
impeded,  and  over  which  it  was  not  brought  to 
the  place  of  loading,  to  say  that  the  wharf  on  the 
Glamorganshire  Canal  was  upon  a  fair  construc- 
tion of  the  words  within  the  place  of  loading, 
appears  to  me  to  be  no  more  tenable  than  if  the 
same  thing  had  been  said  of  a  place  a  mile  higher 


up  the  canal  where,  according  to  the  ^ctnal  con- 
tract, the  persons  were  to  supply  the  iron,  and 
the  owner  of  the  iron  might  nave  been  found. 
That  really  is  quite  enough  to  dispose  of  the 
whole  argument.  The  case  of  Hua$on  v.  Ede 
{ubi  tup.)  was  referred  to.  I  understand  that  case 
as  proceieding  upon  the  same  principles,  but  as 
containing  an  admission  in  point  of  fact  of  thi» 
distinction,  that  where  there  is,  in  a  proved  state 
of  facts,  an  inevitable  necessity  that  something^ 
should  be  done  in  order  that  there  should  be  » 
loading  at  the  place  agreed  upon,  as  for  instance 
that  the  goods  should  be  brought  across  part  of  & 
river  from  the  only  place  from  which  they  can  bo 
brought,  even  thongn  that  place  is  a  considerable 
distance  off,  yet  it  being  practicallv  according  to 
known  mercantile  usage  the  only  place  from 
which  they  can  be  brought  to  be  loaded,  tbe 
parties  must  be  held  to  have  contracted  ths6 
the  goods  should  be  loaded  from  that  place  in  the 
usual  manner  unless  there  was  an  unavoidable 
impediment.  And  of  course,  if  the  facts  had  been, 
so  about  this  particular  wharf  on  the  Glamorgan- 
shire Canal,  if  that  had  been  the  only  poaaiUe 
place  from  which  goods  could  be  brought  to  be 
loaded  at  the  East  Bute  Dock,  that  authority 
might  have  applied.  But  not  cmly  was  that  rmb 
the  case,  but  m  point  of  fact  some  pctfts  of  this 
very  cargo  not  only  could  be,  but  aictually  were, 
brought  up  by  carts  to  the  East  Bute  Dock  and. 
put  on  board  the  ship,  and  I  infer  from  the  find- 
mg  of  the  referee  that  the  whole  might  have  been 
done  by  carting,  though  I  agree  Uiat  it  would, 
have  been  at  an  exprnse  which  was  prepoaterons 
and  unreasonable  it  you  are  to  look  at  the  intereafe 
of  the  charterer.  But,  if  the  charterer  has  engaged 
that  he  wiU  do  a  certain  thing,  he  must  of  oonrse 
pay  the  damage  which  arises  &om  his  not  doing 
It,  whatever  the  cause  of  his  not  doing  it  may  be, 
whether  it  be  his  not  being  willing  to  incur  an 
unreasonable  expense  or  whether  it  be  any  other 
cause.  Under  tnese  circumstances  I  think  that 
your  Lordships  can  have  no  hesitation  in  affirm- 
mg  the  judgment  appealed  from,  and  I  more  your 
Lordships  to  do  so  with  costs. 

Lord  Watson. — My  Lords :  I  am  of  the  san» 
opinion.  This  vessel  had  reached  her  destination 
at  the  East  Bute  Dock,  and  thereupon  it  became 
the  duty  of  the  charterer  to  load  the  vessel ;  that 
is  to  say,  to  bring  the  cargo  either  to  the  wharf  or 
by  means  of  lighters  to  the  vessel's  side  and  to 
put  it  on  board  her.  The  exception  which  he 
pleads  is  an  exception  in  his  fovour,  upon  the 
obligation  thus  incumbent  upon  him^  and  it  is  for 
him  to  show  that  it  extends  to  the  case  which  he 
now  maintains.  I  am  of  opinion  that  it  cannot 
be  so  extended.  I  think  that  in  this  case  "  load- 
ing "  means  loading  in  the  East  Bute  Dock,  and 
I  am  not  prepared  to  assent  to  a  constmction  of 
this  charter-party  which  would  imply  that  the 
word  "  loading  "  had  as  many  different  meanings 
as  there  happened  to  be  different  merchants  or 
manufacturers  of  iron  rails  in  Cardiff  who 
happened  to  select  a  different  locality  in  order 
to  store  their  rails  for  the  purposes  of  ship- 
ment. 

Lord  Bramwell.— My  Lords :  I  am  entirely  of 
the  same  opinion.  Whether,  if  these  parties  had 
met  and  talked  over  the  possibility  of  froet 
preventing  the  passage  of  the  iron  from  Craw- 
shay's  Wharf  to  this  ship,  or  down  the  Glamorgan- 
shire Canal  to  Crawehay's  Wharf,  or  any  other 
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conceivable  difficnlty  arising  from  frost,  whether 
in  that  case  the  shipowner  would  have  agreed  to 
bear  the  risk  of  it,  the  charterer  bearing  none  of 
the  risk  of  it,  is  more  than  I  can  say.  It  is 
ntterly  impossible  to  speculate  npon  such  a  thing 
as  that.  All  that  we  can  do  is  to  deal  with  the 
particnlar  words  that  they  have  used,  as  to  which 
it  is  very  likely  that  neither  of  them  had  in  their 
minds  any  definite  meaning.  But  the  words  to 
my  mind  are  tolerably  plain ;  they  relate  entirely 
to  something  which  prevents  the  loading,  that  is 
to  say,  the  actual  putting  on  board  of  the  cargo, 
and  I  think,  when  you  couple  that  with  the 
expression  in  the  earher  part  of  the  charter-party, 
that  the  vessel  is  to  "  proceed  to  the  East  Bute 
Dock  or  so  near  thereunto  as  she  may  safely  get, 
and  there  load,"  the  exemption  or  exception  really 
does  relate  to  the  very  act  of  loading.  Then  that 
being  so,  in  the  present  case  frost  did  not  prevent 
tbe  loading ;  what  it  did  was  to  prevent  the  par- 
ticular cargo  which  the  charterer  had  provided 
from  being  broaght  to  the  place  where  the  load- 
ing would  not  have  been  prevented. 

Lord  FiTZGEaAU). — My  Lords :  I  also  concur. 
One  of  the  terms  of  the  contract  itself  was  per- 
formed :  the  ship  arrived  in  due  course  at  Cardiff 
East  Bute  Dock,  the  place  of  loading  according 
to  the  contract,  where  she  was,  in  the  language 
of  the  contract,  "  to  load  in  the  customary 
manner  from  the  agents  of  the  freighter  a  full 
and  complete  cargo  of  about  1800  tons."  "  Cargo 
to  be  supplied  as  fast  as  steamer  can  receive  at 
all  hatchways  for  loading."  "  Time  to  commence 
from  the  vessel  being  ready  to  load."  "  Demur- 
rage over  and  above  the  lay  days  at  40!.  per  day, 
except "  (inter  alia)  "  in  case  of  frosts  preventing 
the  loading."  There  is  another  provision  which 
is  not  undeserving  of  attention :  "  Steamer  not  to 
require  to  load  before  9th  Jan."  It  seems  to  me 
that  the  exception  applies  only  where  the 
accident  prevents  the  loading  at  the  place  of 
loading,  and  not  where  it  prevents  or  retards  the 
transit  or  conveyance  of  the  cargo  to  the  place  of 
loading.  The  shipper  was  bound  to  have  a  full 
cargo  at  the  place  of  loading,  and  he  took  on 
liimself  all  the  risks  consequent  upon  delay  in 
transit.  If  he  had  had  it  there  it  could  have 
been  loaded  within  the  lay  days,  and  no  case  of 
demurrage  would  have  arisen. 

Order  appealed  from  affirmed,  and  appeal  dU- 
misaed  icith  cotts. 

Solicitors  for  the  appellants,  Clarke,  Rawlins, 
and  Co. 

Solicitors  for  the  respondents,  81mm,  Crotnnan, 
Crostman,  and  Prichard,  for  Turubull  and  TUly, 
West  Hartlepool. 


Judicial  Committef  of  tije  ^nii^(S^o\mtil, 

June  10. 11. 12,  and  25. 
(Present:  The  Bight  Hons.   Lord  Wjitson,   Sir 
Babnes  Peacock,  Sir  Bobest  Colliek,  Sir  B. 
CovcH,  and  Sir  A.  Hobhouse.) 
Flikuer  «.  The  Matok  op  Wellington,   (a) 

ON  AFPEAL  PBOM  the  court  of  appeal,  mew  ZEALAND. 

Foreshore — Licensee — Iirevocahlelicence  —  Coni. 
pensation — Equitable  right. 

The  etiuity  to  arise  from  expenditure  on  land  need 
not  fail  merely  on  the  ground  that  the  interest  to 
he  secured  has  not  been  expressly  indicated. 

P.  erected  a  jetty  on  tlie  foreshore  of  the  harbour 
of  W.  under  a  revocable  licence  from  the  Croum 
to  use  it  for  the  purposes  of  a  wharfinger  ;  after- 
toards,  at  the  instatiee  of  the  colonial  Govern- 
ment, he  extended  the  jetty,  and  made  other 
additions  to  it,  and  it  teas  for  some  time  used  by 
the  Government  for  immigrants. 

Held  (reversing  tJie  judgment  of  the  couH  below), 
tliat  the  licence  had  becmne  irrevocable,  and  that 
the  equitable  right  so  acquired  by  P.  was  "an 
estate  or  interest  in  land"  x-yhicli  could  be  the 
subject  of  compensation  under  local  statutes. 

Bamsden  v.  Dyson  (L.  £ep.  1  H.  of  L.  129)  iw- 
cussed  and  explained. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  of  New  Zealand  upon  a  special  case. 

The  question  was,  whether  the  appellants  had 
any  such  estate  or  interest  as  would  entitle  them 
to  compensation  under  the  colonial  statutes  in 
respect  of  certain  lands  which  were  vested  in  the 
respondents,  the  corporation  of  Wellington,  by  a 
colonial  Act,  in  the  year  1880. 

The  Court  of  Appeal  in  the  colony  answered 
the  question  in  the  negative. 

The  facts  of  the  case  appear  fully  from  the 
judgment  of  their  Lordships. 

Webster,  Q.C.  and  OUivier  (of  the  New  Zealand 
Bar)  appeared  for  the  appellants,  and  argued  that 
the  case  put  forward  by  the  respondents 
amounted  to  this,  that  the  appellants  had  only  a 
tenancy  at  will  of  the  bed  of  the  sea..  There  is 
nothing  illegal  in  such  an  erection  as  this.  See 
Hale  Be  Portubus  Maris  and  De  Jure  Maris  in 
Hargreave's  Law  Tracts : 

^ttornoy-GfeiMral  v,  Terry,  L.  Bep.  9  Ch.   483;  90 

L.  T.  Bep.  M.  S.  215; 
Orr.Evring  v.  Colguhoim,  2  App.  Caa.  839. 

This  erection  was  made  with  the  knowledge 
and  at  the  instance  of  the  Grovernment,  and  there- 
fore we  have  a  good  equitable  title  : 

Attomm-aeneral  v.  Lord  Lonsdaie,  L.  Bep.  7  Eq. 
377;  20L.  T.  Bep.N.B.64; 

Reg.  V.  BetU,  16  Q.  B.  1022. 

The  case  of  Cory  v.  Brlstow  (2  App.  Gas.  262; 
36  L.  T.  Bep.  N.  S.  594)  shows  that  moorings  or 
piles  are  an  occupation  of  the  soil.  At  all  events 
we  have  a  good  title  under  the  Statute  of  Limita- 
tions, which  has  been  adopted  in  the  colony,  as 
our  lessor  acquired  the  f  ee  hy  lapse  of  time  : 

Doyr. Day,  L.  Bep.  3 F.  C.  751 ;  24 L. T.  Bep. K. S. 

A  restriction  against  alienation  does  not  affect 
a  prescriptive  right : 

Mayor  of  Brighton  T.  Quardxans  of  Brighton,  5 
C.  P.  Div.  m } 

Ticile  V.  Brown,  4  A.  &  E.  869. 

(«)  JteporM  br  C.  E.  MHiDW,  Ei^  Buiiatn-aMav. 
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Onr  predecessor  in  title  had  acquired  aa 
indefeasible  title  before  the  land  was  Tested  in 
the  respondents  by  the  Act,  so  we  are  entitled  to 
compensation : 

Watt  Y.  Morrit,  2  BiDg.  N.  0. 180. 

Davey,  Q.C.  and  C.  Elton,  for  the  respondents, 
contended  that  the  appellants'  lessor  was  a  mere 
trespasser  ah  initio,  or  at  best  a  mere  licensee 
with  a  revocable  licence,  and  consequently  they 
had  no  estate  or  interest  within  the  meaning  of 
the  Compensation  Act : 

Daim  T.  Sjnurier,  7  Yes.  231. 

Acqniescence  by  the  Crovemment  gave  no  title. 
for  Plimmer  did  not  believe  that  the  land  was  his 
own,  and  the  dealings  of  the  parties  have  pre- 
vented the  Statute  of  Limitations  from  running : 

iiamfden  v.  Dyton,  L.  Bep.  1  H.  L.  129 ; 

Hagan  v.  Byma,  13  Ir.  0.  L.  166  ; 

Ladie  v.  MatOtMct,  13  C.  B.  N.  S.  753 ; 

Laiti  V.  Brigg*.  19  Ch.  Div.  22 ;  45  L.  T.  Bep.  N.  S. 
238. 
A  mere  licensee  has  no  occupation  within  the 
Act.  The  bed  of  the  sea  cannot  be  appropriated, 
it  is  different  from  the  bed  of  a  river  in  private 
ownership.  Hale  {vhi  sup.)  shows  that  the 
utmost  which  is  allowed  is  the  reclamation  of 
land  from  the  sea;  the  only  exception  is  in  the 
case  of  weirs  belonging  to  a  several  fishery.  The 
appellants  cannot  prescribe  for  an  easement  in 
this  case.  As  to  the  equity  arising  from 
acquiescence,  see 

Cann  v.  Spurrur  [uhi  «up-)  ; 
Soft  India  Company  v.  Vincent,  2  Atk.  83  ; 
Dvlta  ofDevonthire  v.  Eglin,  14  Bmt.  530 ; 
Ramtden  v.  Dy»on  (uM  *ttp.)  ; 

R.  V.  Hungerford  Market  Company,  4  B.  &  Ad.  582 ; 
RutMll  T.  WatU,  25  Ch.  Div.  559  ; 
WiOmolt  v.  Baker,  15  Ch.  Bit.  96 ;  43  L.  T.  Bep. 
N.  S.  95. 

[Sir  A,  HoBHOTJSE  referred  to  Dilheyn  v.  Llewelyn, 
4  De  G.  P.  &  J.  617.] 

Ollivier  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

June  25. — ^Their  Lobdshifs  gave  judgment  as 
follows : — ^The  sole  question  for  their  Lordshipm 
in  this  appeal  is  one  wnich  is  put  by  the  special  case 
stated  for  the  decision  of  the  Supreme  Court,  viz., 
"  Had  the  claimants  any  estate  or  interest  in  the 
land  upon  which  the  remains  of  the  jetty  stood 
when  such  land  became  vested  in  the  respondents 
under  the  Wellington  Harbour  Board  and 
Corporation  Land  Act  1880 ;  and,  if  so,  what  was 
the  nature  of  such  estate  or  interest?"  The 
Supreme  Court  have  answered  this  question  in 
the  negative.  Their  Lordships  will  state  briefly 
the  material  facts  which  explain  the  question.  In 
the  year  1848  one  John  Flimmer  moored  an  old 
hulk,  known  as  Noah's  Ark,  in  the  bed  and  on  the 
foreshore  of  Wellington  harbour  for  the  purpose 
of  a  wharf  and  store.  This  was  done  by  permission 
of  the  Crown,  represented  by  Sir  George  Grey. 
In  Jan.  1855  there  came  an  earthquake  which 
raised  the  ground  and  so  reduced  the  depth  of 
water ;  and  in  order  to  carry  on  his  business  of  a 
wharfinger  John  Plimmer  erected  a  jetty  extend- 
ing to  a  considerable  distance  from  the  shore. 
The  extension  so  made  is  coloured  yellow  on  the 
plan  used  for  the  purpose  of  this  appeal,  and  the 
land  used  for  a  portion  of  it  is  the  land  mentioned 
in  the  question.    It  was  about  190  feet  in  length. 


It  is  not  stated  that  any  permission  was  obtained 
for  this  work.  On  the  18th  Oct.  1855  the  then 
Governor,  acting  under  statutory  powers,  wanted 
to  the  superintendent  of  the  province  of  Welling- 
ton a  portion  of  the  harbour,  including  the  land 
occupied  by  Plimmer.  It  is  not  necessary  to 
follow  minutely  the  legal  title  to  the  land.  It  is 
sufficient  to  say  that,  under  whatever  form,  it  has 
been  continuously  vested  in  the  Government  for 

?ublic  purposes,  that  the  use  made  of  it  by 
'limmer  was  consistent  with  those  purposes,  and 
that  Plimmer  might  by  contract  with  the  Govern- 
ment have  acquired  a  perpetual  interest  in  it  for 
such  purposes.  Some  time  before  the  month  of 
June  I860  John  Plimmer,  at  the  instance  of  the 
provincial  Government,  extended  his  jetty  about 
112  feet  further  into  the  harbour.  That  extension, 
is  shown  by  the  green  colour  on  the  plan.  He 
also  reclaimed  some  land,  and,  at  the  suggestion 
of  the  provincial  authorities,  built  thereon  a 
warehouse  or  shed  for  the  accommodation  of 
immigrants,  who  were  being  introduced  into  the 
colony  by  the  provincial  Government.  From  the 
year  1856  to  the  year  1863,  when  the  Queen's  wharf 
came  into  use,  Plimmer's  jetty  and  warehouse  were 
largely  used  for  the  immigrants,  and  charges 
were  paid  to  him  bv  the  Grovemment  and  others 
for  such  use.  In  tne  year  1857  the  Government 
began  to  reclaim  portions  of  the  harbour  included 
in  the  grant  of  1855  and  contiguous  to  the  land 
in  Plimmer's  occupation,  and  tney  proceeded  to 
make  on  the  reclaimed  land  a  quay  nearly  at 
right  angles  to  and  across  the  yellow  part  of 
Plimmer's  jetty.  For  the  purpose  of  that  work, 
with  the  permission  of  Plimmer,  they  cut  away 
the  shore  end  of  his  jetty.  But  his  business  was 
not  interrupted  thereby,  for  during  the  work  he 
used  a  temporary  gangway  to  connect  his  severed 
jetty  with  the  shore,  and  when  the  work  was 
completed  in  the  year  1861  he  was  permitted  to 
connect  the  remaining  portion  of  the  jetty  with 
the  breastwork  of  the  new  quay.  Subject  to  the 
alterations  above  mentk>ned,  Plimmer's  jetty  or 
wharf  was  continually  used  as  a  landing  place  for 
passengers  and  goods  from  the  time  of  the  first 
placing  of  Noah't  Ark  down  to  the  assumption  of 
possession  by  the  respondents.  And  in  the  jear 
1872  the  Government,  acting  under  statutory  pro- 
visions, declared  it  to  be  a  legal  quay  or  landing 
place.  The  special  case  sets  out  m  detail  certain 
proceedings  taken  with  reference  to  the  reclama- 
tion of  ground  by  the  Government,  and  to  a  claim 
of  pre-emption  by  Plimmer,  but,  in  the  view  their 
Lordships  have  taken  of  the  case,  those  transac* 
tions  have  little  bearing  on  the  question.  The 
title  of  the  appellants  stands  as  follows :  In  1872 
they  became  yearly  tenants  of  John  Plimmer.  In 
1875  John  Plimmer  sold  to  Jacob  Joseph  his 
interest  in  the  jetty,  then  described  as  a  certain 
freehold  wharf  which  has  been  duly  legalised  as  a 
landing  place,  subject  to  the  yearly  tenancy  of 
the  appellants.  Mr.  Joseph  suteequently  granted 
to  the  appellants  a  lease  for  the  term  of  twen^- 
one  years,  commencing  from  the  1st  Jan.  18TO, 
at  an  annual  rental  of  751.  The  date  of  this 
lease  is  not  mentioned  in  the  case.  In  the  early 
part  of  the  year  1878  the  appellants  extended  tne 
letty  some  seven  or  eight  feet,  and  on  the  15th 
March  1878  the  Secretary  of  Customs  wrote  to 
them  as  follows :  "  It  has  been  reported  to  the 
Government  that  the  wharf  known  as  Plimmer's 
Wharf  has  recently  been  extended.    I  have  there- 
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fore  been  directed  by  the  Honourable  the  Com- 
missioners of  Customs  to  inform  you  that  this 
wharf  has  been  erected  without  the  sanction  or 
authority  of  the  Government."  That  letter  is 
the  earliest  intimation  of  objection  on  the  part  of 
the  Government.  It  must  be  taken  that  the 
latest  extension  of  the  jetty  was  a  trespass.  But 
if  the  assertion  as  to  want  of  sanction  was  meant 
to  apply  to  the  entire  wharf,  it  is  at  variance  with 
the  whole  preceding  history  of  the  case.  The 
land  was  vested  in  the  respondents  by  a  statute 
which  came  into  force  on  the  1st  Sept.  1880.  In 
April  1881  they  brought  ejectment,  to  which  of 
course  the  appellants  had  no  defence,  and  in 
Dec.  1882  the  respondents  took  possession.  The 
claim  for  compensation  is  made  under  a  statute 
which  came  into  force  on  the  13th  Sept.  1882,  the 
terms  of  which  may  conveniently  be  quoted  here. 
After  reciting  the  statute  of  the  Ist  Sept.  1880,  it 
is  enacted  by  sect.  4 :  "  Every  person  who 
immediately  before  the  date  of  the  passing  of  the 
said  Act  had  any  estate  or  interest  in,  to,  or 
out  of  the  lands  by  the  said  Act  vested  in 
the  corporation,  or  any  part  of  such  lands, 
and  every  person  who  has  suffered  loss  or 
damage  by  the  vesting  by  the  said  Act  of  the 
said  lands  or  any  part  thereof  in  the  corpora- 
tion, may  make  a  claim  for  and  shall  be  entitled 
to  receive  full  compensation  from  the  corporation ; 
provided  always  that,  in  ascertaining  and  deter- 
mining the  title  of  any  claimant  to  compensa- 
tion, the  Compensation  Court  shall  not  be  oound 
to  regard  strict  legal  rights  only,  but  mav  award 
compensation  in  respect  of  aax^  claim  which  the 
Compensation  Court  may  coi^ider  reasonable  and 

i'nst,  having  regard  to  all  the  circumstances." 
iy  the  terms  of  the  special  case,  and  the  pro- 
ceedings taken  in  the  Supreme  Court,  there  is 
not  in  issue  before  this  board  any  question  of 
compensation  to  the  appellants,  except  such  as 
depends  on  their  having  some  estate  or  interest 
in,  to,  or  ont  of  the  lands  vested  in  the  corporation. 
The  appellants  desire  to  rest  their  claim  on  the 
ground  that  John  Plimmer  was  a  trespasser 
throughout,  and  that  a  good  title  has  been  gained 
by  possession  without  payment  or  acknowledg- 
ment. Countenance  is  given  to  this  contention 
by  the  Government  letter  of  the  15th  March  1878; 
but,  as  before  observed,  the  whole  history  of  the 
case  is  against  it.  It  is  clear  that,  at  least  up  to 
the  year  1872,  the  Government  and  John  Plimmer 
were  acting  in  accord,  and  there  is  no  trace  of  a 
trespass  until  the  year  1878.  It  is  true  that 
under  the  Statute  of  Limitations  (3  &  4  Will.  4,  c. 
27),  which  the  counsel  agreed  to  be  in  force  in  New 
Zealand,  it  is  not  necessary  to  show  trespass  or 
adverse  possession  in  order  to  gain  a  title  by  lapse 
of  time.  If  the  original  permission  is  earned 
back  far  enough,  the  title  may  be  gained  by  mere 
omission  of  acknowledgment.  But  their  Lord- 
ships are  of  opinion,  and  so  far  they  agree  with 
the  Supreme  Court,  that  the  transactions  of  1857- 
61  amount  to  a  new  arrangement.  The  subject- 
matter  of  the  occupation  was  then  changed,  and 
changed  by  consent.  And  upon  this  question  it 
makes  no  difference  whether  John  Plimmer  is 
regarded  as  a  licensee  or  a  tenant  at  will,  for  in 
either  case  the  new  agreement  obliten^tes  the 
effect  of  the  previous  lapse  of  time.  And  as  these 
transactions  did  not  end  till  some  time  in  1861, 
the  requisite  twenty  years  had  not  elapsed  by  the 
let  Sept.  1880,  which  is   the  point  of  time  at 


which  the  respondents'  interest  is  to  be  ascer< 
tained.    For  this  reason  it    is    unnecessary    to 
examine  whether    any    subsequent  transactions 
affected  John  Plimmer's  occupation  in  the  same 
way.    The  respondents,  however,  seek  to  attribute 
to  the  transactions  of  1857-61  a  much  stronger 
effect.    They  insist  that  those  transactions  not 
only  gave  a  fresh  starting  point  for  the  lapse  of 
time,  t>nt  that  they  entirely  destroyed  the  pre* 
vious  relations  between  the  parties,  so  that  prior 
agreements  or  equities  cannot  be  taken  into  con- 
sideration.   Their  Lordships  are  asked  to  hold 
that  the  Government  entered  upon  John  Plimmer's 
occupation  by  its  paramount  title  as  owner,  and 
that  whatever  was  left  to  him  was  left  of  pure 
bounty.    It  would  seem  that  the  Supreme  Court 
aocepteid  this  contention.    Ther  say  tnat  Plimmer 
did  not  give  his  permission  to  tlie  operations  of 
the  Government  on  the  ground  that  he  claimed 
to  be  entitled  to  the  fee  simple  of  the  land,  or 
that  he  asserted  a  legal  right  to  it,  but  that  he 
came  as  a  suppliant  to  the  Government,  appealing 
not  to  his  legal  rights  but  to  the  public  faith  (n 
the  province.    And  they  hold  that  in  1861  he  took 
as  a  mere  tenant  at  will,  and  that  the  occupation 
remained  on  that  footing  until  it  was  lawfully 
determined  by  the  act  of  the  respondents.    In 
these  conclusions    their    Lordships    are    unable 
to    agree.    Thev    cannot    find  anything  in   the 
special  case  to  snow  that  John  Plimmer  failed  to 
assert  any  right  he  possessed,  or  that  he  sur- 
rendered anything  except  by  asreement,  or  that 
he  or  the  Grovemment  acted  as  if  he  were  at  their 
mercy.    The  special  case  is  obviously  framed  with 
g^reat  care  so  as  to  express  what  acts  were  done 
by  permission,  and  what  were  done  otherwise. 
It  may  be  that   Plimmer  did  not  claim  a  fee 
simple,  seeing  that  he  had  no  ground  for  such  a 
claim ;  but  it  does  not  at  all  follow  that  he  did 
not  claim  a  right  of  permanent  occupation,  or 
that  the  Government  did  not  recognise  such  a 
right.    At  all  events  what  we  know  is  that  there 
was  mutual  concession.    Plimmer  allowed   the 
Government  to  take  away  the  shore  end  of  his 
jetty ;  and  the  Government  allowed  him  to  make 
a  temporary  gangway,  and,  when  the  works  were 
completed,  to  have  the  support  of  their  new  quay 
for  nis  jetty  in  its  altered  state.    It  is  easy  to 
imagine  how  both    parties    were    calculated  to 
benefit  by  the  transaction ;    but  we   need  not 
speculate    on    their   motives.    Their    Lordships 
rest  on  the  statements  in  the  case,  and  from  those 
statements  they  cannot  draw  any  inference  except 
that  the  transaction  was  one  of  mutual  agreement 
between  the  parties  for  their  mutual  benefit,  and 
not  one  of  paramount  right  on  the  one  side  and 
appeals  to  mercy  or  to  honour  on  the  other.    And 
the  effect  of  the  agreement  is  to    leave  John 
Plimmer  with  precisely  the  sanve  interest  in  the 
altered  jetty  as  he  previously  had  in  the  original 
jetty.     What    was     that     interest?    Plimmer's 
original  works  were  erected  with  the  permission 
of  the  Government,  and  their  Lordships  think 
that  he  must  be  taken  to  have  occupied  the  ground 
under  a  revocable  licence  to  use  it  ifor  special 
purposes,  viz.,  those  of  a  wharfinger.    Whether 
the  yellow  extension  was  so  held  when  first  made 
need,  not  be  discussed,  because  after  the  month  of 
June  1856,  when  the  green  extension  had  been 
made,  the  whole  was  certainly  held  upon  the  same 
tenure.     In  their  Lordships   opinion  it  was  still 
held  upon  licence'to  use  for  the^iginal  ppposes. 
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bnt  by  the  transactions  of  1856  the  licence  had 
ceased  to  be  revocable  at  the  will  of  the  GtoTem- 
ment.  The  law  relating  to  cases  of  this  kind 
may  be  taken  as  stated  by  Lord  Kingsdown  in  the 
case  oiEameden  v.  Dyson  (L.  Bep.  1  a.,  of  L.  129). 
The  f>assage  is  at  page  170 :  "  If  a  man,  under  a 
verbal  agreement  witn  a  landlord  for  a  certain 
interest  in  land,  or  what  amounts  to  the  same 
thing,  under  an  expectation  created  or  encouraged 
by  the  landlord  that  he  shall  have  a  certain 
interest,  takes  possession  of  such  land  with  the 
consent  of  the  landlord,  and  opon  the  faith  of 
ench  promise  or  ezpsctation,  with  the  knowledge 
of  the  landlord  and  without  objection  by  him, 
lays  out  money  upon  the  land,  a  court  of  equity 
will  compel  the  landlord  to  give  efiect  to  such 
promise  or  expectation.  This  was  the  principle  of 
the  decision  in  Gregory  v.  Mighell  (18  Ves.  328), 
and,  as  I  conceive,  is  open  to  no  doubt.  If  at  the 
hearing  of  the  cause  there  appears  to  be  such 
uncertainly  as  to  the  particular  terms  of  the 
contract  as  might  prevent  a  court  of  equity  from 

fiving  relief  if  the  contract  had  been  in  writing 
nt  there  had  been  no  expenditure,  a  court  ca 
equity  will  nevertheless,  in  the  case  which  is  above 
stated,  interf  ei-e  in  order  to  prevent  fraud,  though 
there  has  beOi  a  difference  of  opinion  amongst 
great  judges  as  to  the  nature  of  the  relief  to  oe 
granted.  Lord  Thurlow  seems  to  have  thought 
uiat  the  court  would  ascertain  the  terms  by  refer- 
ence to  the  master,  and  if  they  could  not  be 
ascertained  would  itself  fix  reasonable  terms. 
Lord  Alvanley  and  Lord  Kedesdale,  and  perhaps 
Lord  Eldon,  thought  this  was  going  too  far ;  but 
I  do  not  understand  any  doubt  to  have  been 
entertained  by  any  of  them  that,  either  in  the 
form  of  a  specific  interest  in  the  land,  or  in  the 
shape  of  compensation  for  the  expenditure,  a 
court  of  ec|nity  would  give  relief,  and  protect  in 
the  meantime  the  possession  of  the  tenant.  If, 
on  the  other  hand,  a  tenant  being  in  possession  of 
land,  and  knowing  the  nature  and  extent  of  his 
interest,  lays  out  money  upon  it  in  the  hope  or 
expectation  of  an  extended  term  or  an  allowance 
for  expenditure,  then,  if  such  hope  or  expectation 
has  not  been  created  or  encouraged  by  the  land- 
lord, the  tenant  has  no  claim  wbich  any  court  of 
law  or  equity  can  enforce.  This  was  the  principle 
of  the  decision  in  Pilling  v.  Armitage  (12  Ves.  78), 
and,  like  the  decision  in  Gregory  v.  Mighell,  seems 
founded  on  plain  rules  of  reason  and  justice." 
This  case  of  Bamsden  v.  Dyson  was  strongly 
pressed  in  argument  against  the  conclusion  to 
which  their  Lordships  have  come,  and  it  was  said 
that  Lord  Cranworth's  judgment,  which  repre- 
sented the  opinion  of  the  majority,  lays  it  down 
that  an  equity  of  the  sort  now  refied  on  cannot 
be  raised  unless  the  occupant  who  improves  the 
land  believes  it  to  be  his  own,  and  the  owner  of 
the  improved  land  knows  of  that  mistaken  belief. 
But  there  was  no  disagreement  among  the  judges 
on  the  principles  of  hw  laid  down  in  that  case. 
Only  Stuart,  V.O.  first,  and  after  him  Lord 
Kjngsdown,  drew  from  the  evidence  inferences  of 
fact  at  variance  with  those  drawn  by  the  majority 
of  the  House,  and  so  brought  out  a  different  legal 
conolnsion.  The  main  conclusions  of  fact  to 
which  Lord  Cranworth  applied  his  principles  of 
law  were,  to  state  them  very  briefly,  as  follows  : 
That  as  to  part  of  the  improved  land,  the  tenant, 
when  taking  it  for  building  purposes,  expressly 
contracted  m  writing  to  hold  it  at  will ;  that  as  to 


all  the  land,  he  was  a  substantial  ^iner  in  point 
of  rent  by  so  holding ;  that  he  never  believed  he 
had  any  higher  right;  that  the  landlord  never 
knew  or  suspected  what  kind  of  assurance  his 
agent  was  holding  out  to  the  tenant ;  but  that, 
even  if  the  statements  of  the  agent  were  to  be 
ascribed  to  himself,  he  expressly  refused  to  come 
under  any  l^;al  obligation,  and  the  tenant  as 
expressly  submitted  to  trust  to  the  honour  of  the 
Bamsden  family.  In  the  present  case,  the  equity 
is  not  claimed  because  the  landowner  has  stood  by 
in  silence  while  his  tenant  has  spent  money  on  hia 
land.  This  is  a  case  in  which  the  landowner  has, 
for  his  own  purposes,  requested  the  tenant  to 
make  the  improvements.  The  Government  were 
engaged  in  the  important  work  of  introducing 
immigrants  into  the  colony.  For  some  reason, 
not  now  apparent,  they  were  not  prepared  to 
make  landiiig  places  of  their  own,  and  in  &ct 
they  did  not  do  so  until  the  year  1863.  So  th^ 
applied  to  John  Flimmer  to  make  his  landing 
place  more  commodious  by  a  substantial  extension 
of  his  jetty  and  the  erection  of  a  warehouse  for 
baggage.  Is  it  to  be  said  that,  when  he  bad 
incurred  the  expense  of  doing  the  work  asked  for, 
the  Government  could  turn  round  and  revoke  his 
licence  at  their  will.'  Could  they  in  July  1856 
have  deprived  him  summarily  of  the  use  of  the 
jetty  ?  It  would  be  in  a  high  degree  unjust  that 
they  should  do  so,  and  that  the  parties  should 
have  intended  such  a  result  is,  in  the  absence  of 
evidence,  incredible.  With  respect  to  the  occu- 
pant's belief  in  his  own  title  and  the  knowledge 
of  that  belief  on  the  part  of  the  Government,  it 
may  be  worth  while  to  remark  that  the  land  in 

?uestion  was  not  like  ordinary  private  property, 
t  was  the  bed  of  the  sea,  useless  till  somebody 
converts  it  to  use,  and  not  unfroquently  used  by 
unauthorised  persons  to  gel  profit  by  accommo- 
dating the  public.  It  is  difficult  to  suppuse  that 
a  person  who  is  so  using  the  sea  bed,  and  the 
Government  who  are  its  owners,  can  go  on  dealing 
with  one  another  in  the  way  stated  in  this  caae 
for  a  series  of  years,  except  with  a  sense  in  the 
minds  of  both  that  the  occupant  has  something 
more  than  a  merely  precarious  tenure.  Their 
Lordships  will  not  be  the  first  to  hold,  and  no 
authority  has  been  cited  to  them  to  show,  that 
after  such  a  landowner  has  requested  such  a 
tenant  to  incur  expense  on  his  land  for  his  benefit, 
he  can  without  more  and  at  his  own  will  take 
away  the  property  so  improved.  Their  LordshipH 
consider  that  this  case  falls  within  the  principle 
stated  by  Lord  Kingsdown  as  to  expectations 
created  or  encouraged  by  the  landlord,  with  the 
addition  that  in  this  case  the  landlord  did  more 
than  encourage  the  expenditure,  for  he  took  the 
initiative  hi  requesting  it.  On  this  view  it 
becomes  quite  intelligible  why,  before  the  Govern- 
ment interfered  with  Plimmer's  jetty  in  executing 
their  works  of  1857-61,  they  should  have  obtained 
his  permission,  which  on  the  other  view  was  not 
necessary.  And  the  subsequent  t  ransactions  down 
to  1878,  though  they  do  not  lend  any  strong 
support  to  the  same  view,  are  consistent  with  it, 
and  are  rather  more  favourable  to  it  than  to  the 
opposite  one.  The  Government  used,  paid  for, 
and  gave  a  legal  status  to  the  property  wnich  it  is 
now  said  they  might  have  taken  to  themselves. 
The  question  still  remains  as  to  the  extent  of 
interest  which  Plimmer  acquired  by  hia  expendi- 
tiireinl856.  Beferringagain  to  the  pi^e^ge  quoted 
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from  Lord  EingBclowii's  judgment,  there  is  good 
Kathority  for  saving  what  sppears  to  their  Lord- 
ship to  be  quite  sonnd  in  principle,  that  the 
equity  arising  from  expenditure  on  land  need  not 
&il  merely  on  the  ground  that  the  interest  to  be 
secored  has  not  been  expressly  indicated.  In 
such  a  case  as  Ravuden  v.  Byton  the  evidence 
(according  to  Lord  Kingsdown's  view)  showed 
that  the  tenant  expected  a  particular  kind  of 
lease,  which  Stuart,  Y.C.  decreed  to  him,  though 
it  does  not  appear  what  form  of  relief  Lord 
Eingsdown  himself  would  have  given.  In  such 
a  case  as  the  IhJee  of  Beaufort  v.  Patriek  (17  Beav. 
60)  nothing  but  perpetual  retention  of  the  land 
would  satisfy  the  equity  raised  in  favour  of  those 
who  spent  their  money  on  it,  and  it  was  secured  to 
them  at  a  valuation.  In  such  a  case  as  BilhByn  v. 
Umeelyn  (4  De  Q.  F.  &  J.  517)  nothing  bat  s 
grant  of  the  fee  simple  would  satisfy  the  eaoity 
which  the  Lord  Cluuicellor  held  to  have  oeen 
isiaed  by  the  son's  expenditure  on  his  father's 
land.  In  such  a  case  as  the  Unity  Bank  v.  King 
(25  Beay.  72)  the  Master  of  the  Rolls,  holding 
that  the  father  did  not  intend  to  part  with  his 
land  to  his  sons  who  built  upon  it,  considered 
that  their  equity  would  be  satisfied  by  recouping 
their  expenditure  to  them.  In  fact,  the  court 
most  look  at  the  circumstances  in  each  case  to 
decide  in  what  way  the  equity  can  be  satisfied. 
In  this  case  their  Lordships  feel  no  great 
difficulty.  In  their  view,  the  licence  given  by 
the  Government  to  John  Flimmer,  which  was 
indefinite  in  point  of  duration  but  was  revocable 
at  will,  became  irrevocable  by  the  transactions  of 
1856,  because  those  transactions  were  sufficient  to 
create  in  his  mind  a  reasonable  expectation  that 
his  occupation  would  not  be  disturbed ;  and 
because  they  and  the  subsequent  dealings  of  the 
parties  cannot  be  reasonably  explained  on  anj 
other  supposition.  Nothing  was  done  to  limit 
the  use  of  the  jetty  in  point  of  duration.  The 
conseqnenceis  tlmt  Plimmer  acquired  an  indefinite, 
that  is  practically  a  perpetual,  ri^ht  to  the  jetly 
for  the  purposes  of  the  original  licence,  and  if  the 
ground  was  afterwards  wanted  for  public  par- 
posea,  it  could  only  be  taken  from  him  by  the 
Iieg^slature.  An  anally  to  this  process  may  be 
found  in  such  cases  as  Winter  v.  Brockwell  (8  bast, 
308)  and  Liggina  v.  Inge  (7  Bing.  6).  These  cases 
show  that  where  a  landowner  permits  his  neigh- 
bour to  execute  works  on  his  (the  neighbour's) 
land,  and  the  licence  is  executed,  it  cannot  be 
revoked  at  will  by  the  licensor.  If  indefinite  in 
duration,  it  becomes  perpetual.  Their  Lordships 
think  that  the  same  consequence  must  follow 
where  the  licence  is  to  execute  works  on  the  land 
of  the  licensor,  and  owing  to  some  supervening 
equity  the  licence  has  become  irrevocable.  There 
are  perhaps  purposes  for  which  such  a  licence 
would  not  be  neld  to  be  an  interest  in  land.  But 
their  Lordships  are  construing  a  statute  which 
takes  away  private  property  for  compensation, 
and  in  such  statutes  the  expression  "  estate 
or  interest  in,  to,  or  out  of  land  should  receive  a 
wide  meaning.  Indeed  the  statute  itself  directs 
that,  in  ascertaining  the  title  of  anybody  to  com- 
pensation, the  court  shall  not  be  bound  to  regard 
strict  legal  rights  only,  but  shall  do  what  is 
reasonable  and  just.  Their  Lordships  have  no 
difficulty  in  deciding  that  the  equitable  right 
acquired  by  John  Plimmer  is  an  interest  in  land 
canying  compensation  under  the  Acts  of  1880 


and  1882.  The  proper  answer  to  the  question  will 
be  as  follows :  'That  John  Plimmer  acquired  and 
transferred  to  Jacob  Joseph  a  perpetual  right  to 
occupy  and  use  the  land  in  question  for  the  pur- 
poses of  a  jetty  or  wharf,  and  that  the  interest 
which  the  appellants  had  in  the  land  on  the  1st 
Sept.  1880  was  the  term  which  then  remained  to 
them  under  the  lease  granted  to  them  by  Jacob 
Joseph.  Their  Lordships  will  humbly  advise 
Her  Majesty  that  an  answer  to  the  foregoing 
effect  be  substituted  for  the  answer  given  by  the 
Supreme  Court,  and  the  respondents  must  pay 
the  costs  of  the  appeal. 

Solicitors  for  the  appellants,  /.  and  .B.  GoJe. 
Solicitors  for  the  respondents,  W.  and  J.  Flower 
and  Ntutey. 


Wednesday,  June  25. 

(Present :  The  Bight  Hons.  Lord  Watsoh,  Sir 
Ba&xes  Pbacock,   Sir   Mostagui    Sxith,    Sir 
BoBXKT  CoLUEB,  and  Sir  A.  Hobhousb.) 
Macksllas  v.  Bond,  (a) 

OH  APFZAL  TBOU  THS  SUFBIITE  COUSI  OF  THE  COLONt 
or  VATAL. 

Law  of  Naiai — 8wr^ — Power  of  attorney— 

Bemmeiation  of  privUege*  by  married  woman — 

Eaprete  word*. 

By  the  law  of  Natal  a  married  woman  cannot  be 

effeetimUy  bound  a»  a  eurety  unlera  aha  epedaUy 

renouneee  the  benefit*  of  the  "  Senatvs  ContuUum 

VeUeianuM,"  and  of  the  rale  "De  Authmtiece" 

the  effect  of  which  it  to  render  her  deed  void 

unless  site  has  expressly  renounced  her  right  to 

plead  them. 

The  respondent,  a  married  woman,  gave  a  power  of 

attorney  by  which  she  authorised  her  attorney 

{infer  aMa),  "  in  her  name  to  enter  into  seeuritieB 

.    .    .    of  what   nature   or   kind   soever,  and 

generaUy  for   her   and  in    .    .    .    her    name 

to    .    .    .    perform  aU  such  acts,  matters,  and 

things    .    .    .    as   may    be   necessary."     Her 

attorney  professed  to  bind  her  personaiiy  as  a 

surety  to  a  bank  for  tlie  floating  baHanet  that 

might  be  due  from  a  firm  of  J.  and  Go.,  and 

renounced  the  above^mentioiiBd  privileges  in  her 

behalf. 

Held  (affirming  the  judgment  of  the  court  below),  that 

in  the  absence  of  express  words  in  the  power  of 

attorney,  or  words  from  which  it  could  bnfairty 

implied  tluU  she  intended  to  confer  atiihority  to 

renounce  her  privileges,  the  bond  of  suretyship 

was  void. 

This  was  an  appeal  from  a  judgment   of    the 

Supreme  Court  of  Natal   under    circumstances 

which  appear  fully  in  the  judgment    of    their 

Lordships. 

E.  Matthews,  Q.C.,  B.  S.  Wright,  and 
Vanckwerts  appeared  for  the  appellant. 

Jeune  and  F.  A.  Laughton  (of  the  Colonial  Bar), 
who  appeared  for  the  respondent,  were  not  called 
upon  to  address  their  Lordships. 

At  the  conclusion  of  the  arguments  for  the 
appellant  their  Lordships  gave  judgment  as 
follows : — ^This  appeal  is  taken  in  an  action  brought 
at  the  instance  of  the  appellant,  in  his  capacity 
of  acting  general  manager  of  the  Natal  Bank,  for 
the  purpose  of  enforcing  the  rights  of  the  bank 
(o)  Beponed  hy  0.  E.  Malden,  Esq.,  Barrtoter-at-Lair. 
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under  a  mortgaee  bond  granted  upon  the  13th 
Oct.  1882.  Bv  that  bond  one  Grdnger  professed, 
.as  attorney  tor  the  respondent,  Mrs.  Bond,  to 
bind  her  personally  as  a  surety  to  the  bank  for 
the  floating  balance  that  might  be  dne  by  a  firm 
of  Johnstone  and  Co.  at  any  time,  to  the 
, extent  of  15002.,  and  also  to  mortgage  to  the  bank 
a  property  in  Church-street,  Pietermaritzbnrg, 
.in  further  security.  By  the  law  -which  prevail 
in  Natal  a  lady  cannot  be  effectnally  bound  as 
a  surety,  even  where  she  executes  the  deed  by 
her  own  hand,  unless  she  specially  renounces  the 
Ijenefits  of  the  Senatus  ConauUum  VeUeianum  and 
also  the  benefits  of  another  rule,  Do  mUhenticce. 
The  effect  of  these  privileges  is  to  render  her 
deed  altogether  voia,  unless  she  has  expressly 
renounced  her  right  to  plead  them.  Mr.  Granger 
has  renounced  that  right  on  her  behalf.  He  was 
merely  a  sub-attorney,  authorised  specially  to 
that  effect  by  Mr.  Bond,  the  respondent's  husband, 
-who  held  a  general  power  of  attorney  from  the 
•respondent  dated  the  20th  Nov.  1874.  If  that 
power  of  attorney  gives  Mr.  Bond  authority  to 
make  such  a  renunciation  on  behalf  of  his  wife, 
then  these  legal  privileges  were  well  renounced 
by  his  attorney,  Mr.  Granger,  because  the  general 
deed  of  Nov.  1874  gives  him  authoritv  to 
"dele<Tate.  We  must,  therefore,  look  to  the  Dond 
"of  the  20th  Nov.  1874  for  the  purpose  of  ascer- 
taining whether  the  respondent  had  any  power  to 
impose  an  obligation  of  suretyship  upon  his  wife, 
and  also  to  renounce  the  protection  wnich  the  law 
gave  her  against  the  consequences  of  entering 
into  such  an  obligation.  It  appears  to  their 
Lordships  to  be  doubtful  whether  the  power  of 
attorney  gives  Mr.  Bond  any  power  to  oind  his 
wife  as  a  surety.  It  may  lie  plausibly  argued 
'  that  the  words  "  securities  of  what  nature  or  kind 
soever,"  from  their  position  in  the  context,  can 
only  be  held  to  mean  securities  for  money  taken 
ormoney  given;  and  the  general  words  thatfollow — 
"  to  perform  all  such  acts  and  things,"  and  so  forth 
—■which  were  strongly  founded  upon  by  the  counsel 
for  the  appellant,  may  very  naturally  be  read  as 
powers  to  perform  such  acts  as  are  necessary  or 
for  the  advantage  of  the  wife  in  relation  to  the 
management  of  her  estate.  But  it  is  not  neces- 
sary to  determine  the  precise  limits  of  the  power 
of  attorney  in  that  direction,  because  their  liord- 
ships  are  of  opinion  that  there  is  no  power  given 
by  this  deed  to  dispense,  on  behalf  of  the  lad^, 
•with  the  protection  which  the  law  affords  her  in 
case  of  a  deed  being  executed  by  her,  or  for  her, 
binding  her  as  a  surety.  There  are  no  express 
words  in  this  power  of  attorney  giving  her 
husband  such  authority,  nor  do  there  appear  to 
their  Lordships  to  be  any  words  from  wnich  it 
can  be  fairly  implied  that  the  lady  had  in  view 
the  renunciation  of  her  legal  privileges,  or  that  she 
intended  to  confer  any  autnority  to  renounce  them 
on  her  behalf.  These  observations  dispose  of  the 
•whole  case  that  is  before  the  board.  But  it  is 
necessary  to  advert  to  one  or  two  other  points 
•which  have  been  raised  at  the  bar,  not  for  the 
purpose  of  deciding  them,  but  for  the  purpose  of 
showing  that  they  do  not  arise,  and  cannot  be 
decided,  in  this  appeal.  First  of  all  it  is  main- 
tained that,  by  the  law  of  Natal,  Mr.  Bond  had,  by 
the  virtue  oiniaj'us  mariti  and  right  of  adminis- 
tration, one  or  other,  or  both,  power  to  dispose  of 
all  property  belonging  to  this  lady  which  was  not 
expressly  reserved  as  her  separate  estate,  after 


marriage.  And  it  was  contended  that  there  was 
evidence,  or  at  least  that  it  might  fairly  be 
inferred  as  a  matter  of  fact,  that  the  property  in 
qaestion,  which  was  mortgage  by  the  deed  of 
the  13th  Oct.  1882,  was  really  property  the 
administration  and  power  of  disposal  of  which 
rested  entirely  witn  the  husband.  But  the 
mortgage  deed,  which  embodies  the  transaction 
between  the  parties,  proceeds  on  the  plain  footing 
that  the  property  thereby  given  over  as  security 
was  the  separate  estate  of  the  lady,  and  that  tne 
husband  hAd  only  authority  to  (uspose  of  it — 
indeed,  he  professes  that  he  has  no  other  authority 
— ^by  virtue  of  the  power  of  attorney  which  he 
had  got  from  his  wife  in  the  year  1874.  It  would 
be  a  very  strong  thing  in  the  face  of  that  pro- 
fession, upon  which  the  mortgagee  transaction 
proceeds,  to  infer  from  some  mere  scintilla  of 
evidence — for  there  is  nothing  more  in  this  case 
— that  this  property  stood  in  sach  a  position  tiiat 
by  law  Mr.  Bond  had  the  sole  power  of  alienation. 
I'he  authorities  that  were  cited  at  the  bar  may  or 
mav  not  be  well  decided  in  the  circumstances  to 
which  they  apply.  Upon  that  point  it  is  unneces- 
sary to  offer  any  opinion.  It  Ls  sufficient  to  say 
that  there  are  no  &ct8  proved  or  pleas  stated  in 
this  case  which  can  raise  any  question  in  which 
they  would  be  available  as  precedents.  The 
declaration  is  laid  wholly  on  the  bond.  It  is 
framed  upon  the  footing  that  the  husband  had 
power  to  dispose  of  his  wife's  property  because 
he  was  her  attorn^.  There  is  an  attempt,  no 
doubt,  to  validate  his  exercise  of  the  power  by 
alleging  that  the  lady  had  an  interest  in  the  firm 
to  cover  whose  debit  balances  in  account  with  the 
bank  the  security  was  given ;  but  that  is  not 
proved  to  have  been  the  fact.  Then  another 
point  was  taken,  the  third  plea  in  the  replication 
being  an  averment  to  the  eSect  that  at  the  time 
of  the  marriage  the  value  of  her  estate  was  very 
small,  and  that  the  property  in  question,  the 
mortgaged  property,  had  been  entirely  acquired 
by  the  husband  s  trading,  and  had  been  under  his 
uncontrolled  administration.  It  is  possible  that 
if  those  facts  had  been  made  out  some  of  the 
authorities  we  were  referred  to  might  apply.  It 
might  be  that  these  facts,  if  established,  would 
give  the  husband  full  authority  to  alienate  the 
property.  But  not  one  word  of  that  allegaticHi 
has  been  established  by  proof.  Therefore  the 
only  point  really  raised  by  the  pleadings  and  by 
the  evidence  being  whether  or  not  Mr.  Bond  had, 
■under  the  power  of  attorney,  authority  to  renounce 
these  legal  exceptions  on  the  part  of  his  wife,  their 
Lordships  have  no  hesitation  in  coming  to  the 
conclusion  that  the  judgment  of  the  court  below 
is  well  founded.  They  will,  therefore,  humbly 
advise  Her  Majesty  to  affirm  the  judgment  of  tte 
court  below,  and  to  dismiss  the  appeal  with  costs. 

Solicitors  for  the  appellant.  Trover*  Smith  aad 
BraUhteaite, 

Solicitors  for  the  respondent,  Jokruton,  Harri- 
son, and  PoieeU. 
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Jtily  30  and  81. 

(Before  Baboallat,  Cottos,  and  Lindlet,  L.JJ.) 

Walk£B  v.  Hlbsch.  (a) 
Partnership  inter  »e— Share  in  profits  and  losses. 

By  an  agreement  signed  by  W.  and  H.  and  Co.  it 
viae  agreed  that  for  the  part  taken  by  W.  in  the 
hueiness  then  carried  on  by  H.  and  Co.,  they 
should  pay  him  a  fixed  salary  of  180Z.  per  annum, 
and  in  addition  he  was  to  receive  one-eighth 
share  of  the  net  profits,  and  bear  one-eighth  share 
ofthe  losses  as  shmon  by  the  books  when  balanced. 
W.  agreed  to  leave  with  the  business  15002.,  which 
VMS  not  to  be  withdrawn  by  him  dunng  the  con- 
tinuance of  the  agreement,  and  in  the  meantime 
interest  thereon  at  5  per  cent,  per  aniitim  was  to 
he  paid  to  him.  The  agreement  was  to  continue 
in  force  untU  the  e^miration  of  four  months' 
noHee  in  writing  on  either  side,  at  the  expiration 
of  which  the  sum  of  1500Z.,  with  any  arrears  of 
interest,  salary,  and  profits,  was  to  be  paid  to  Jr., 
but  H.  and  Co.  were  to  be  at  liberty  to  pay  1500Z. 
to  W.  on  giving  one  month's  notice  in  writing. 

Held  (affirming  the  decision  of  Pearson,  J.),  that 
no  partnership  inter  se  was  created  by  the  agree- 
ment, which  wcu  only  an  agreement  by  a  servant 
to  give  his  services  at  a  fixed  salary,  with  a  share 
of  profits  in  addition,  and  a  simiMr  liability  for 
losses. 

Pooley  r.  Driver  (36  L.  T.  Btp.  N.  8.  79;  5  Gh. 
JHv.  458)  distinguished. 

Pawsey  v.  Armstrong  (18  Ch.  Div.  698)  questioned. 

Ax  agreement  in  writing,  made  on  the  22nd  Jane 
1883,  between  the  plaintiif  on  the  one  hand,  and 
the  defendants,  C.  Hirsch  and  E.  F.  Bemhard, 
who  carried  on  businoBS  aa  tea  and  general 
merchants,  under  the  firm  of  Hirsch,  Fulde,  and 
Co.,  on  the  other,  was  as  follows  : 

¥m  tlie  part  taken  hy  the  andenipiad,  H.  F.  Walker," 
in  the  biuineM  of  tea  and  geneial  merchante,  now 
oarried  on  at  118,  Fenohoroh-atreet,  Henri.  Hinoh, 
Fnlde,  and  Co.  anee  to  pay  him  a  fixed  aalary  of  180i. 
per  annnm,  payable  monuily.  In  addition,  H.  F.  Walker 
u  to  leoaiTe  on*-eiglith  ihare  of  the  net  profiti  of  the 
■aid  bnaineai,  and  to  bear  one^ighth  ihare  of  the  loaiei 
thereof,  as  ehown  bj  the  book*  when  balanced. 

H.  F.  Walker  asreee  to  leave  with  the  bniinen  ISOOl., 
which  ia  not  to  be  withdrawn  by  him  daring  the  con- 
iinii«noe  of  this  agreement,  and  in  the  meantime  intereet 
thereon  at  5  per  cent,  per  annnm,  payable  jioarterly,  ia 
to  be  paid  to  him.  Thie  a||Teementia  to  continue  in  force 
until  the  expiration  of  fonr  months  after  notice  in 
writing  on  either  dde,  and  at  the  expiration  of  snoh 
notice,  the  laid  enm  of  ISOOi.,  with  any  arrear  of  interest 
thereon,  of  salaijr  and  prolltfi,  apportioned  to  that  date, 
■hall  be  paid  to  H.  F.  Walker,  but  Meeara.  Hirsch, 
Fnlde,  aad  Co.  ahall  be  at  liberty  to  repay  the  ISOOi.  to 
H.  F.  Walker,  on  giving  one  month's  notice  in  writing. 
H.  F.  Walker  also  agrees  that  he  will,  dnring  the  con- 
trnnanee  of  this  agreement,  if  deaired  by  Hiraoh  and  Co., 
leave  ia  the  bnsmeea  one  quarter  of  hia  aaid  ahare  of 
profits,  the  money  aa  left  to  be  added  to  the  15001.,  to 
bear  intnrast,  and  to  be  repayable  in  the  like  manner. 

The  plaintiff  had  been  acting  as  general  clerk 
to  the  defendants  prior  to  the  agreement  at  a 
sftlarj  of  702.  per  annnm. 

The  15001.  was  advanced  as  agreed. 

The  name  of  the  firm  was  nnaltered,  and  the 

(a)B«ported  by  Fbaxk  Evans,  Esq.,  B*rrUter-at-Law. 
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plaintiff's  name  was  not  memioned  in  any  of  the 
circulars  or  bills  of  the  firm,  nor  was  he  intro- 
duced as  a  partner  to  the  bankers  or  customers 
of  the  firm. 

He  never  signed  any  bills  of  exchange  for  the 
firm,  and  when  he  signed  letters  or  recei  its  for 
the  firm,  he  signed  in  his  own  name  "  for  Hirsch, 
Fnlde,  and  Co." 

On  the  1st  May  1884  the  defendants,  bein^  dis- 
satisfied with  tne  plaintiff,  gave  him  written 
notice  to  determine  the  agreement  at  the  eu(}  of 
four  m  >-)ths,  and  shortly  afterwards  they  ex- 
cluded him  from  the  office. 

On  tli-^  12th  June  1884  the  plaintiff  brought 
this  action  i^ainst  the  defendants,  asking  that 
the  partnership  alleged  by  him  to  have  been 
created  by  the  agreement  should  be  wound-up, 
and  for  an  injunction  restraining  the  defendants 
from  excluding  him  from  the  partnership  and 
from  dealing  with  the  assets,  and  for  a  receiver 
and  manager. 

On  the  13th  June  Pearson,  J.,  without  deciding 
whether  there  was  a  partnership,  declined  to 
grant  an  injunction  or  appoint  a  receiver,  but 
ordered  the  defendants  to  pay  15001.  into  court. 

From  the  refusal  to  grant  an  injunction  or 
appoint  a  receiver  the  plaintiff  appealed 

Higgins,  Q.C.  and  Jason  Smith  for  the  appel- 
lant.— The  agreement  constituted  a  partnership 
between  the  plaintiff  and  the  defendants.  Par- 
ticipation in  profits  and  losses  is  a  conclusive 
test  of  a  partnership,  not  only  as  against  strangers 
but  as  between  the  contracting  parties ; 

Lindley  on  Fortnerahip,  4th  edit.  p.  18 ; 
Pawteyy.  Armstrong,  18  Ch.  Div.  698. 

A  partner  need  not  have  any  interest  in  the  stock- 
in-trade.  An  arrangement  that  one  partner  shall 
not  accept  bills  in  the  name  of  the  firm  is  not 
unusual.  Until  the  expiration  ofthe  four  months 
the  plaintiff  is  liable  for  the  losses  of  the  business ; 
he  is  also  entitled  to  have  the  repayment  of  his 
15002.  secnred. 

Cookson,  Q.C;  and  Northmore  Lawrence  for  the 
defendants. — ^The  plaintiff  might  be  held  a  partner 
as  regards  third  persons,  but  whether  a  partner- 
ship tnter  se  is  created  depends  on  the  intentions 
of  the  parties  as  evidenced  by  the  agreement  and 
their  action : 

Smith  V.  Watson,  2  B.  &  C.  401 ; 
Syers  V.  8ym,  85  L.  T.  B^.  N.  S.  101 ;  1  App.  Cas. 
174. 
The  plaintiff  was  the  servant  of  the  firm  before 
the  agreement,  and  the  agreement  shows  that 
there  was  no  intention  to  change  his  poaition. 
They  also  referred  to 

PooZey  ▼.  Driver,  36  L.  T.  Bep.  N.  S.  7B ;  5  Ch.  Div. 
458. 
and  distinguished  Pawsey  v.  Arrnstrong. 
Higgins  replied. 

Baggallay,  L.J. — I  am  of  opinion  that  we  can 
derive  no  assistance  in  this  case  from  the  defini- 
tions, or  attempted  definitions,  of  _  the  _  word 
"partners,"  or  the  word  "partnership,"  in  the 
various  text-books,  and,  although  we  may  gather 
general  principles  from  reported  cases  having 
reference  to  partners  and  partnerships,  I  do  not 
see  that,  so  far  as  regards  this  particular  case, 
we  can  gain  any  assistance  from  those  authorities. 
The  question  here  is,  what  was  the  interest  con- 
ferred upon  the  plaintiff  Walker  by  the  agree- 
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ment  which  was  entered  into  between  him  and 
Messrs.  Hirsch,  Fulde,  and  Co.,  on  the  22nd  June 
1883  ?  Now,  although  this  agreement  has  been 
read  several  times,  I  must,  to  make  my  meaning 
clear,  refer  to  it  in  its  several  paragraphs.  In  the 
first  place,  I  may  note  that  the  document  is  signed 
not  by  A.,  B.,  and  C,  three  persons,  which  is  the 
usual  form  when  A.,  B.,  and  C.  enter  into  a  part- 
nership, but  it  is  signed  by  H,  P.  Walker,  and,  in 
the  name  of  the  parthership,  by  Hirsch,  Fulde, 
and  Co.,  which  was  composed  of  C.  Hirsch  and 
E.  F.  Bemhard.  It  is  a  contract  between  an 
existing  firm  on  the  one  hand  and  an  individual 
on  the  other.  Then  the  agi-eement  begins  with 
these  words  :  "  For  the  part  taken  by  the  under- 
signed H.  F.  Walker  in  the  business  of  tea  and 
general  merchants."  Mr.  Northmore  Lawrence 
suggested  that  meant  that  Walker  was  to  con- 
tinue doing  what  ho  had  done  Ijefore  in  connection 
with  the  business — he  was  to  continue  to  be  an 
tfinploye  of  the  business — and  that  in  considera- 
tion of  the  services  so  rendered  by  him — and  that 
is  the  way  I  read  it — ^he  was  to  receive  from 
Hirsch,  Fulde,  and  Co.,  from  the  firm,  a  "  fixed 
salary  of  1801.  per  annum,  payable  monthly." 
That  is  an  ordinary  agreement  between  a  firm 
and  their  servant  that  he  is  to  receive  a  fixed 
salary  payable  in  a  particular  manner.  The 
agreement  continues  :  "In addition  H.  F.  Walker 
is  to  receive  one-eighth  share  of  the  net  profits  of 
the  said  business,  and  to  bear  one-eighth  share  of 
the  losses  thereof,  as  shown  by  the  books  when 
balanced."  That  is  to  say,  if  the  agreement 
stopped  there,  that  in  addition  to  the  1801.  per 
annum  Walker  is  to  be  credited  with  one-eighth 
of  the  profits  of  the  business  of  Hirsch,  Fulde, 
and  Co.,  and  is  to  be  debited  with  one-eighth  of  the 
losses,  if  any,  in  respect  of  that  business.  I  mnst 
confess  that  appears  to  me  to  be  an  addition  to 
the  salary  which  he  is  to  receive.  It  is  generally 
supposed  that  a  business  will  yield  a  profit,  and 
the  share  of  those  profits  was  supposed  to  be  an 
addition  to  his  salary.  At  the  same  time  that 
was  coupled  with  a  condition  that  Walker  was  to 
bear  one-eighth  share  of  the  losses.  I  can  well 
understand  that,  in  most  cases  where  there  is  an 
agreement,  with  reference  to  a  particular  business, 
that  the  parties  entering  into  it  shall  share  the 
profits  and  bear  the  losses  in  certain  proportions, 
and  there  is  nothing  to  explain  or  get  rid  of  those 
words,  there  certainly  is  prima  facie  evidence  of 
an  intention  to  carry  on  business  in  partnership. 
But  in  all  cases  the  question  must  depend  upon 
the  general  terms  of  the  agreement.  I  can  well 
understand  an  agreement  merely  containing  this 
provision  as  to  profits  and  losses  being  held  to 
constitute  a  partnership;  but  here  we  have  to 
take  that  provision  in  connection  with  the  fact 
that  it  is  in  addition  to  the  salary  that  Walker  is 
to  receive  one-eighth  of  the  profits  and  bear  one- 
eighth  of  the  losses.  If  that  provision  as  to  a 
share  in  profits  and  losses  had  been  intended  to 
create  a  partnership,  one  would  have  expected  to 
find  some  provision  with  regard  to  the  assets  of 
the  business  including  the  goodwill.  We  should 
hardly  expect  (unless  there  were  an  express  pro- 
vision upon  that  point)  that  a  partnership  was 
intended  to  be  created  giving  to  the  party  who 
was  entering  into  it  for  the  first  time  a  right  to 
determine  the  partnership,  and  thereupon  to  share 
in  the  goodwill  and  other  a^ssets.  Bat  the  case 
does  not   rest   tluere.      "  Walker  agrees  to  leave 


with  the  said  business  1500Z.,  which  is  not  to  be 
withdrawn  by  him  during  the  continuance  of 
this  agreement."  That  is  to  say,  in  effect,  "  One 
of  the  considerations  upon  which  we  engage  you 
at  this  salary,  with  this  possible  addition  to  your 
salary,  is  that  you  lend  to  the  firm  1500f."  Then 
the  agreement  provides  that,  in  the  meantime, 
interest  on  the  ISOOf.  at  5  per  cent,  per  annum, 
payable  quarterly,  is  to  bo  i»id  to  Walker.  That 
IS  a  very  common  provision  in  articles  of  partner- 
ship. Where  one  partner  advances  more  than 
his  proportion  of  the  capital,  he  is  allowed,  in 
priority  to  other  payments,  out  of  the  assets  of 
the  partnership,  interest  upon  the  sum  so  advanced. 
I  read  this  simply  as  an  agreement  to  lend  to  the 
company  this  sum  of  money,  and  I  think  that  is 
borne  out  by  what  follows,  "  This  agreement  is  to 
continue  in  force  until  the  expiration  of  four 
months'  notice  in  writing  on  either  side."  That 
appears  to  me  to  be  inconsistent  with  the  idea  of 
a  partnership  between  the  three  persons  in  the 
full  and  complete  sense  in  which  partnership  has 
been  alleged  on  the  part  of  the  plaintiff  to  have 
existed,  namely,  that  he  could  have  given  four 
months'  notice  directly  afterwards,  without  having^ 
contributed  one  penny  to  the  capital,  or  in  any- 
way assisted  in  acquiring  the  goodwill,  and  that 
he  was  to  have  the  power  of  winding-up  the  whole 
concern,  and  taking  his  share.  That  certainly 
appears  to  me  to  negative  the  idea  that  there  was 
any  intention  to  create  a  general  partnership.  Then 
the  agreement  provides  that  the  whole  arrangement 
is  to  be  determined  on  four  months'  notice,  at  the 
expiration  of  which  "  the  said  sum  of  1500?.  with 
any  arrear  of  interest  thereon,  of  salary,  and 
profits  apportioned  to  that  date,  shall  be  paid  to 
H.  F.  Walter."  He  is  to  have  back  the  money 
which  he  has  lent  in  consideration  for  his  engage- 
ment,  and  is  also  to  have  any  balance  of  salarj', 
or  of  the  profits  by  which  his  salary  was  to  be 
augmented.  But  "Messrs.  Hirsch,  Fulde,  and 
Co.  shall  be  at  liberty  to  repay  the  1500/.  to 
H.  F.  Walker  on  giving  one  month's  notice  in 
writing."  The  persons  who  are  to  repay  are  the 
two  gentlemen,  Hirsch  and  Bemhard.  described 
by  their  partnership  name  of  Hirsch,  Fulde,  and 
Co. ;  and  Walker  is  the  person  who  is  to  receive 
the  money  back  again.  It  appears  to  me  that 
this  is  inconsistent  with  the  notion  of  any  general 
{partnership.  Then  there  is  a  further  provision 
which  does  not,  1  think,  affect  the  constmction. 
It  appears  to  me  that  we  have  only  to  look  at  the 
agreement  to  see  that  no  general  partnership  is 
created  such  as  that  for  which  the  appellant 
contends.  But  no  doubt  there  is  created,  in  a 
sense,  a  kind  of  partnership — a  kind  of  joint 
interest  or  adventure,  namely,  that  during  the 
time  that  Walker  is  in  the  service  of  the  defen- 
dants as  clerk,  or  manager,  or  whatever  else  it 
may  be,  he  is  to  have  a  certain  fixed  proportion 
of  the  profits  and  losses.  Then  it  is  suggested 
that,  to  a  certain  extent,  there  was  an  arrange- 
ment by  virtue  of  which  Walker  was  to  have  a 
share,  and  in  that  sense,  and  in  that  sense  only,  is 
there  a  partnership  of  a  very  limited  or  quahfied 
character  as  between  the  plaintiff  and  the  defen- 
dants. That  is,  however,  a  very  different  thing 
indeed  from  a  general  partnership  between  the 
three  persons.  Then  what  right  does  that 
limited  interest  give  to  the  plaintiff  P  I  at  one 
time  thought  that,  if  the  defendants  were  im- 
proi)erly  dealing  with  the  assetST^f  they  were 
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improperly  preventing  Walker  from  examining 
into  and  watching  over  and  guarding  against  any 
improper  application  of  the  assets,  and  if  I  could 
trace  m  the  agreement  anything  like  a  provision 
that  the  conduct  of  the  business  was  to  be  in  any 
way  under  his  control,  the  fact  of  Walker  being 
entitled  to  that  control  was  an  incident  to  be  taken 
into  consideration  in  dealing  with  the  question 
whether  he  should  be  excluded  or  not.  That  did 
press  npon  me  at  one  time,  and  for  that  reason  I 
was  desirous  of  hearing  Mr.  Cookson's  argument 
upon  that  part  of  the  case.  But  I  am  satisfied 
now  that  we  have  got  all  the  material  and  sub- 
stantial facts  before  us,  and  that  there  was  no 
such  understanding.  Kor  con  I  find  any  trace 
whatever  of  any  such  arrangement  with  him 
while  he  is  employed  in  the  service  of  the  com- 
pany as  to  justify  his  application  to  the  court  to 
restrain  the  defendants  from  doing  what  jyrimd 
fade  they  have  a  right  to  do,  to  exclude  one  of 
their  servants  from  taking  an  active  part  in  the 
management  of  their  business.  There  was  a 
suggestion  that  possibly  this  1500J.  might  be  in 
d^ger,  but  all  difficulty  of  that  kind  seems  to 
have  been  removed,  because  that  sum  has  been 
brought  into  court,  and  is  therefore  safe.  Under 
these  circumstances,  it  appears  to  me  that  the 
plaintiff  has  not  made  out  such  a  case  as  justifies 
the  only  injunction  to  which  I  thought  it  possible 
he  might  be  entitled,  namely,  an  injunction  to 
restrain  the  defendants  from  excluding  the  plain- 
tiff from  the  place  of  business. 

CoTTOK,  L.J. — This  is  an  application  by  way  of 
appeal  from  a  decision  of  Pearson,  J.  refusing  a 
motion  for  a  receiver  and  an  injunction.  Now 
the  two  questions  as  to  receivership  and  injunc- 
tion stand  on  somewhat  different  grounds.  I 
nnderstand  that  the  plaintiff  asks  for  a  receiver 
to  receive  and  take  into  his  control  the  assets  of  the 
partnership  for  the  pnrpose  of  asserting  the  rights 
of  the  plaintiff  at  the  expiration  of  four  months  to 
a  share  of  those  assets,  including  the  goodwill. 
As  regards  the  injunction,  he  claims  to  have  the 
defendants  restrained  from  excluding  him  from 
taking  a  share  in  the  management  of  the  business 
of  Sirsch,  Fnlde,  and  Co.  It  was  contended  on 
behalf  of  the  plaintiff  that  the  agreement 
constituted  a  partnership  between  the  plaintiff 
and  the  defendants.  Now  in  this  case,  as  in 
many  other  cases,  a  great  deal  of  argument 
arises  as  to  what  is  meant  by  a  word  which  in- 
cludes various  things.  The  contention  here  is 
that  there  is  a  partnership  as  between  the  parties 
to  the  agreement.  Of  conrse  the  question  whether 
there  is,  as  between  the  alleged  partners  infer  ae, 
depends  on  very  different  circumstances  from 
those  which  have  to  be  considered  when  the  ques- 
tion in  dispute  is  whether  there  is  a  partnership 
as  regards  third  persons.  In  the  latter  case  the 
question  almost  always  is  whether  a  man  is 
liable  on  a  contract,  not  entered  into  by  himself, 
nor  under  any  express  authority  gtiven  by  him  at 
the  time  in  respect  of  that  particular  contract, 
but  on  a  contract  alleged  by  the  plaintiff  to  have 
been  entered  into  under  an  implied  authority 
given  by  the  alleged  partner  to  someone  else  to 
transact  all  matters  of  business  relating  to  the 
partnership  and  to  bind  the  alleged  partner  by 
any  contract  entered  into  with  reference  to  the 
partnership.  It  is  really  a  question  whether 
what  the  defendant  in  fact  has  done  has  rondp 
the  person  who  actually  entered  into  the  contract 


his  agent  for  the  puijMse  of  entering  into  th&t 
particular  conti-aot.   very  different  considerations 
arise  when  one  comes  to  the  question  which  exists 
here,  whether  the  parties  are  partners  as  between 
themselves.  Now  I  have  used  the  word  "  partners," 
but  really  the  whole  question  which  we  have  to 
consider  in  ascertaining  whether  there  is  a  part- 
nership as  between  the  parties  themselves,  and 
not  as  between  strangers   and  one  or  all  of  the 
alleged  partners,  is  really  this :  What  rights  has 
the  contract  entered  into  given   to  one  of  the 
parties  n<?nin8t  the  other  ?    In  other  words,  what, 
on  the  (  >.itract  between  the  parties,  are  the  rights 
which  t  ti.'it  contract  has,  inter  se,  given  one  of  them 
as  again.-- 1  the  other  P     With  regard  to  the  ap- 
plication in  this  case  for  a  receiver,  it  is  said  that 
the  plaintiff  is  a  partner.  If  the  plaintiff  is    a 
partner,  he  has  the  right,  on  the  dissolution  of  the 
partnership,  to  have  a  sale  of  the  assets,  including 
the  goodwill ;  and  to  have  a  share  of  the  assets 
and  of  all  the  profits  which  arise,  not  onlv  from 
the  ordinary   carrying    on    of    the    business — 
not  only  of  what,  on  the  division   between   the 
parties  according  to  their  arrangement,  they  con- 
sider to  be  realised  profits,  but  of  whatever  maj' 
arise  when  the   assets  are  sold  from   the   fact 
of  the  price  realised  by  the  sale  exceeding  the 
price  at  which  the  assets  stood  in  the  partnership 
Dooks.  Therefore,  the  plaintiff's  contention  is  that 
he  has  a  right  to  have  a  share  and  interest  in  those 
assets  of  the  partnership,  including  the  goodwill 
and  also  to  have  a  share  of  the  profits  ascertained 
by  the  sale  of  such  assets,  as  well  as  the  profit 
arising  from  the  annual  carrying  on  of  the  busi- 
ness.   Now,  in  my  opinion,  it  is  clear,  on  the  face 
of  this  agreement,  that  that  was  not  the  intention 
of  the  parties.    In  the  first  place  I  am  struck 
with  this,  that  the  agreement  entered  into  is  not 
an  agreement  between  the  plaintiff  and  the  two 
defendants,  but  an  agreement  between  the  plain- 
tiff   on  the  one  hand,  and  the  firm  of   Hirsch, 
Fulde,  and  Co.,  of   which  it  is   admitted  that 
Walker  was  not  then  a  partner,  on  the  other  hand. 
Therefore  it  was  an  agreement  entered  into  by  the 
firm  with  Walker  as  an  individual.    The  agree- 
ment does  not  say  that  from    a  certain  time  he 
shall  be  considered  as  becoming  a  member  of  the 
firm  of  Hirsch,  Fulde,  and  Co. ;  but  that  Hirsch, 
Fulde,    and    Co.,    in    consideration    of   services 
rendered  by  him,  shall  pay  him  a  salary  of  1801. 
per  annum,  payable  monthly.    That,  to  my  mind, 
mei-ely  amounts  to  this,  that  the  firm  agree  to 
employ  a  person  who  will  not  be  a  member  of  the 
firm,  and  to  pay  him  a  salary  of  180/.  per  annum. 
Then,  not  in  alteration  of  that  arrangement,  but 
in  addition  to  his  salary,  he  is  to  receive  one- 
eighth  share  of  the  net  profits  of  the  business, 
and  to  bear  one-eighth  of  the  losses  thereof  as 
shown  by  the  books  when  balanced.    To  my  mind 
that  shows  clearly  that  he  is  not  to  have  any 
such  right  as  he  now  insists  npon.    The  profit  he 
is  to  have,  or  the  share  of  the  loss,  if  any,  which 
he  is  to  bear,  is  that  which  is  shown  when  the 
books  are  balanced.    The  foundation  of  the  appli- 
cation for  a  receiver  is,  that  the  plaintiff  has  such 
rights  as  an  ordinary  partner  would  have  on  a 
dissolution,  unless  excluded  by  express  contract, 
to  share  in  the  profits  arising  from  the  business 
which  was  carried  on,  and  to  share  in  those  very 
assets.    He  is,  however,  excluded  by  the  ag;ree- 
mcnt  saying  that  his  share  of  "  profits  and  losses 
are  to  be  such  as  ni-e  shown  bv  the  books  when 
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balanced."  In  my  opinion,  that  disposes  of  the 
case  BO  far  ais  the  application  for  a  receiver  is 
concerned.  Certain  authorities  have,  however, 
been  referred  to,  the  first  of  which  is  Fooley  v. 
Driver.  Pooley  v.  Driver  was  an  action  brought  by 
a  third  party,  who  insisted  that  a  contract  was 
binding  upon  the  defendant,  who  was  not  a  party 
to  it  unless  it  could  be  shown  that  he  had  autho- 
rised the  person  who  actuallv  entered  into  it,  and 
given  him  an  implied  authority,  by  being  his 
partner,  to  enter  into  contracts  relating  to  the 
partnership  business.  That  is  entirely  outside 
the  case.  Another  case  relied  upon  was  Pawtey 
V.  Armatrong.  Now,  undoubtedly,  if  that  case 
were  binding  on  this  court,  it  would  go  far  to  sup- 
port the  plaintifTs  contention,  because  there,  as  I 
understand,  Kay,  J.  laid  down  this  proposition, 
that  if  there  is  an  agreement  to  share  profits  and 
losses,  whatever  the  intention  of  the  parties,  as 
expressed  in  the  agreement,  may  be,  that  of 
necessity  imposes  upon  them  the  position  of 
partners  with  the  consequential  right  of  each 
member  of  the  partnership  to  have,  on  the  disso- 
lution, a  share  in  the  assets;  and  of  the  profits 
arising  upon  the  sale  of  those  assets.  Well,  in 
my  opmion,  that  is  not  correct  as  between  the 
parties  themselves.  Whetherj  they  can  be  said  to 
be  partners  in  the  sense  of  sharing  profits  or  any- 
thing else,  in  order  to  ascertain  the  rights  which 
they  have  as  between  themselves  you  must  look 
simply  and  solely  to  the  fair  construction  of  the 
contract.  But  Kay,  J.  laid  down  this  rule,  that 
if  thev  do  share  profits  and  losses,  whether  they 
intend  to  be  partners  or  not,  they  are  partners, 
and,  as  I  understand  it,  even  if  they  express  by 
their  contract  that  they  do  not  intend  to  be 
partners.  I  dissent  from  that,  and  I  express  my  dis- 
sent, lest  it  should  hereafter  be  said  that  the  court, 
when  that  case  was  quoted  and  much  relied  upon, 
did  not  express  any  dissent,  and  the  approvu  of 
this  court  snould  be  assumed.  That  was  attempted 
in  a  recent  case,  and  therefore  I  think  it  right  to 
give  my  opinion  upon  this  case.  Now,  Kay,  J. 
said  that  if  two  parties  went  before  the  registrar 
and  were  married,  and  then  said  to  one  another, 
"  We  will  not  be  husband  and  wife,"  they  woidd 
nevertheless  be  married.  Apparently  he  had  not 
looked  at  the  statutory  provision  (6  &  7  Will.  4, 
c.  85,  8.  20),  which  requires  that  there  shall  be  a 
solemn  declaration  in  which  each  of  the  parties  to 
the  marriage  says,  "  I  call  upon  these  persons  here 
present  to  witness  that  I,  A.  B.,  take  thee,  C.  D., 
to  be  my  lawful  wedded  wife  [or  husband]," 
aa  the  case  may  be.  If  in  making  'that  declara- 
tion they  or  either  of  them  had  superadded, 
"  But  we  do  not  intend  to  be  husband  and  wife," 
then  there  would  not  have  been  the  legal  ceremony 
of  marriage  provided  for  by  the  Marriage  Act. 
But  if  they  had  said  that  to  one  another  secretly, 
either  before  or  after  the  ceremony,  the  law  is, 
that  by  going  through  that  ceremony  before  the 
registrar  they  are  nevertheless  husband  and 
wife.  Tha,t  case  is,  of  course,  entirely  different 
from  this,  where  the  question  arises  upon  what 
the  parties  have  said  in  the  contract  which  they 
have  entered  into,  there  being  no  statute  de- 
fining what  form  is  to  be  requisite  to  constitute 
partnership.  I  must  therefore  decline  to  follow 
the  reasoning  of  Pawaey  v.  Armstrong,  whatever 
may  have  been  the  evidence  as  to  the  agreement  in 
that  case  between  the  parties.  The  application 
for   an    injunction    is  a  difEerent  matter.    The 


question  with  regard  to  that  is,  not  what  rights 
the  plaintiff  had  in  the  property,  but  whether  be 
had  any  right  at  all  to  interfere  in  the  control 
and  management  of  the  business.  If  he  is  a  mere 
servant,  although  having  an  interest  in  the  profits 
and  losses  in  addition  to  a  stated  salary,  I  know 
of  no  case  which  would  justify  the  court  in  forcing 
upon  persons,  whether  carrying  on  business,  or 
merely  leading  ordinary  lives  and  residing  in 
their  own  houses,  servants  whom  they  dislike,  and 
who  they  think  will  not  assist  them  in  a  manner 
satisfactory  to  themselves  in  the  conduct  of  their 
business,  or  in  the  management  of  their  houses. 
But  is  there  anything  on  this  contract  which  gives 
the  plaintiff  any  right  to  interfere  in  the  manage- 
ment of  the  business  F  In  my  opinion,  there  is 
not.  This  is  not  a  partnership  with  all  the  conae- 
quences  flowing  from  that  position  without  any 
restriction.  It  is,  in  my  opinion,  a  mere  arrange- 
ment by  the  firm  with  an  outsider,  on  certain 
terms  as  regards  his  salary.  If  the  defendants 
were,  while  the  plaintiff's  money  was  in  the 
business,  about  to  engage  in  some  entirely 
different  business,  and  run  a  risk  with  the 
plaintiffs  money,  it  might  be  that  the  court  would 
interfere  to  restrain  them  from  misapplying  the 
assets ;  that  is  to  say,  from  applying  the  assets  in 
a  business  not  contemplated  by  the  parties,  and 
which,  according  to  tne  contract,  tney  did  not 
propose  to  carry  on.  But  that  is  an  entirely 
different  thing  from  forcing  them  to  receive  the 
plaintiff,  and  to  allow  him  to  take  part  in  the 
management  and  control  of  the  business  of 
Hirsch,  Fulde,  and  Co.,  which,  if  he  were  a 
partner,  with  all  the  rights  incident  to  that  posi- 
tion, he  would  undoubtedly  have.  But  if  the 
plaintiff  is  a  servant,  he  cannot  do  that  unless 
there  is  some  special  contract,  giving  him  that 
right.  If  he  is  a  servant,  I  do  not  say  that  the 
court  would  interfere,  even  if  such  a  contract 
existed.  That  case  may  arise  at  some  futnre  dav. 
and  it  is  quite  suflScient  for  me  to  say  now  that,  in 
my  opinion,  these  parties  did  not  contract  that  the 
plaintiff  was  to  have  any  right  to  interfere  in  the 
management  and  control  of  the  business.  The 
plaintiff  took  his  chance  that  these  gentlemen 
would  make  as  large  profits  as  they  could  and  not 
incur  any  losses  which  they  could  avoid;  and 
therefore,  in  my  opinion,  there  is  no  ground  for 
asking  the  court  to  interfere  in  the  mode  pro- 
posed, by  injunction,  to  prevent  the  defendants 
firom  ezclndmg  the  plaintiff,  who  has  no  right  by 
contract,  from  the  place  of  business,  and  from  the 
management  of  the  concern. 

LiNDLEY,  L.J. — This  case  is  interesting  and  not 
altogether  free  from  difficulty,  but  it  is  not  to  be 
decided  by  a  short  cut,  as  was  susrgested  by  the 
appellant.  It  is  not  to  be  decided  for  or  against 
the  appellant  merely  by  saying  that,  because  there 
is  in  this  document  a  clause  which  gives  him  a 
right  to  share  in  the  profits  and  losses,  therefore 
the  plaintiff  is  a  partner  except  so  far  as  the  con- 
tract has  expressly  excluded  him  from  the  rights  of 
a  partner.  That  is  a  method  of  dealing  with  the 
case  which  appears  to  me  to  be  entirely  erroneona. 
The  question  is.  What  is  the  true  construction  of 
this  document,  and  what  are  the  rights  of  the 
parties  arising  from  it  P  Now  the  document  is 
not  a  mere  contract  of  loan,  or  a  mero  contract  of 
service ;  nor  is  it  a  mere  contract  of  partnership. 
It  partakes  of  the  elements,  or  of  some  of  the 
I  elements,  of  all  those  contracts.     The  plaintiff 
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has  lent  money ;  he  is  in  some  respects  a  servant ; 
he  is  to  the  extent  of  sharing  in  profits  and  losses 
in  the  position  of  a  partner,  Imt  not  of  a  partner 
with  tnose  rights  'which  are  supposed  to  flow 
from  that  {>osition.  His  rights  to  share  in  the 
profits  and  losses  are  very  pecniiar.  The  agree- 
ment is  not  that  the  parties  shall  share  profits 
and  losses,  bnt  that  the  plaintiff  is  to  be  paid  a 
salary,  and,  in  addition  to  that,  one-eighth  of  the 
net  profits,  and  to  bear  one-eighth  of  the  losses 
thereof,  as  shown  by  the  books  when  balanced. 
The  plaintiff  says  tliat  he  is  entitled  to  a  receiver 
of  the  profits  of  this  business,  and  to  an  injunc- 
tion to  restrain  the  defendants  from  excluding 
him  from  the  management  of  it  or  from  taking 
bis  share  in  such  management.  Now  it  appears 
to  me  that  he  is  entitled  to  neither  one  nor  the 
other.  The  15002.  which  he  leaves  in  the  busi- 
ness, and  which  is  a  loan,  though  not  a  mere 
loan,  is  safe  in  court.  He  therefore  does  not 
need  a  receiver  on  that  account.  Then  the  bar- 
gain is,  not  that  the  partnership  is  to  be  dissolved 
when  a  moment's  notice  is  given,  but  four  months 
after  notice  in  writing  to  determine  the  so-called 
agreement  or  partnersnip — I  would  rather  not  use 
the  word  partnership,  but  agreement.  The  agree- 
ment, 8ucn  as  it  is,  has  terminated,  and  no  such 
case  is  made  out  by  the  appellant  as  would  justify 
08  in  appointing  a  receiver  at  all.  That  part  of  the 
case  seemed  so  clear  that  we  stopped  the  respon- 
dents' counsel  upon  it.  Now  it  did  appear  to  me 
at  one  time  that  there  mi^ht  be  a  right  on  the 
part  of  the  plaintiff  to  an  injunction  restraining 
the  defendants  from  excludmg  him  from  taking 
part  in  the  management  of  the  business,  but  we 
most  look  into  that  matter  a  little  more  and  see 
what  kind  of  management  he  is  entitled  to  take. 
Now  it  is  quite  obvious,  when  we  look  at  this 
agreement  and  know  what  the  plaintiff  has  done, 
that  he  is  not  entitled  to  control  the  defendants 
at  all  in  the  numagement  of  the  business.  They 
are  the  managing  partners  ;  he  has  nothing  to  do 
with  it  except  so  lar  as  his  services  as  servant  or 
derk  are  concerned.  Passing  by  for  the  moment 
his  interest  in  the  profits  and  losses,  as  far  as 
numagement  is  concerned,  so  far  as  services  are 
concerned  he  is  in  the  position  of  a  servant,  and 
not  in  the  position  of  a  p>artner  having  an  equal 
voice  or  control  in  the  management  of  the  con- 
cern. We  are  asked  to  restrain  the  defendants 
from  excluding  the  plaintiff  from  performing  the 
duties  of  a  servant.  Well,  I  do  not  think  he  is 
entitled  to  that,  and  it  follows  therefore  that  this 
appeal  most  be  dismissed,  and  of  course  with 
costs.  As  regards  the  case  of  Pawtey  v.  Arm- 
ftrong,  I  have  not  examined  it  Irith  care,  and  I 
do  not  wish  therefore  to  say  anything  about  it. 
It  will  be  time  enough  to  consider  that  case  when 
it  is  more  pressing  than  it  is  now. 

A^eal  disimsBed  unih  coda. 

Solicitors  for  the  appellant,  Loxleuiuid  Morley. 
Solicitors  for  the  respondents,  W,  A.  Crump 


Feb.  28  and  JiHy  30. 

(Before  ^bztx,  M.B.,  Baggallat  and  Lindlet, 
L.JJ.,  assisted  by  Teinity  Masteks.) 

The  City  op  Chestee.  (a) 

ON  APPEAL  PEOK  BUTT,  J. 

Salvage — Damage  to  lalving  ship — Demwmrage — 
Evidence — SepwraM  award  for  injuries  sustained 
— Registrar  and  merduitUs. 

In  a  salvage  action  evidence  of  the  specific  injuries 
sustained  by  the  salving  ship  and  the  cost  of 
repairs  there<^,  and  of  dermwrrage  dwring  repairs, 
was  tendered  m  the  Court  of  AdmiraMy,  and 
rejected. 

BeHd,  in  the  Court  of  Appeal  {Baggallay  and 
Lindley,  LJJ.),  that  the  judge  is  hound  to  re- 
ceive such  evidence,  and  to  include  the  loss  shown 
in  his  award,  except  va  eases  wliere  such  evidence 
is  imanaterial  hy  reason  of  the  property  saved 
being  too  small  in  value  to  satiny  such  loss,  or 
hy  reason  of  the  services  being  so  trifling  as  to 
render  it  unjust  tliai  the  loss  sustained  hy  tlm 
salvors  sliould  be  home  by  the  oivnei-a  of  the 
saived  property,  or  where  from  other  circum- 
stances it  IS  olrvious  tiuit  the  court  ccmnot  give  an 
amiou'iit  sufficient  to  cover  the  loss ;  but,  per  Brett, 
MM.,  that  tlie  admission  of  such  evidence  is  en- 
tirely in  the  discretion  of  the  judge,  subject  to  his 
award  being  reviewed  by  the  Court  of  Appeal  in 
the  event  of  its  being  shown  that  the  ryeation  of 

,  the  evidence  improperly  affected  the  amount  of  the 
wward. 

This  was  an  appeal  by  the  plaintiffs  in  a  salvage 
action  from  a  judgment  of  Butt,  J.  delivered  on 
the  Ist  May  1883,  by  which  he  a^-arded  4500J.,  to 
the  owners  of  the  Missouri,  the  salving  vessel, 
500J.  to  the  master,  and  1500J.  to  the  crew,  making 
in  all  a  total  of  6500Z. 

The  facts  of  the  salvage  service  were  as 
follows : — 

The  steamship  CJly  of  Chester,  belonging  to  the 
Inman  line,  and  of  2713  tons  nett,  while  on  a 
voyage  from  New  York,  with  111  passengers  on 
board,  was  sighted  in  the  Atlantic  Ocean,  flying 
signals  of  distress,  on  the  10th  March  1883,  by 
those  on  board  the  steamship  Missouri.  The 
Missouri  was  a  steamship  of  5146  tons  gross, 
bound  from  Boston  to  Liverpool,  with  a  general 
cargo  and  five  passen^rs.  On  the  Missouri 
coming  up  with  the  City  cf  Chester  it  appeared 
that  her  crank  shaft  had  broken  down  four  days 
previously,  and  that  she  was  in  need  of  assistance. 
The  Missouri  thereupon  took  the  CUy  of  Chester 
in  tow,  and  on  the  12th  March  towed  her  into 
Halifax  harbour,  a  distance  of  229  miles.  During 
the  towage  there  was  a  heavy  sea  running,  and 
the  Misaotm's  bitts  were  carried  away,  her  crank 
shaft  was  injured,  and  she  was  considerably 
strained.  At  the  time  the  City  of  Chester  was  taken 
in  tow,  she  was  in  the  track  of  steamers,  and 
had  signalled  to  several  for  assistance,  one  of 
which,  the  Suevia,  had  towed  her  for  twenty-four 
miles,  on  the  6th  and  7th  March,  and  had  then 
left  her  on  the  ground  that  her  coals  were  running 
short. 

On  the  14th  March  the  Missouri  left  Halifax, 
and  arrived  at  Liverpool  on  the  27th. 

The  value  of  the  Missowri  was  83,0001.;  of 
her  cargo  and  freight,  104,0471. ;   of  the  GUy  of 


(a)  Beported  by  J.  V.  Aspinall  and  F.  VT.  Baixsb,  Eaqn, 
Batrlatera-at-L&ir. 
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Chetler,  90,0001. ;  and  of  her  cargo  and  freight, 
89,535i. 

The  pliintifEs  in  their  statement  of  claim 
claimed  such  an  amount  of  salvage  as  to  the 
court  should  seem  just,  and  if  necessary  a  reference 
to  the  registrar,  assisted  by  merchants,  to  deter- 
mine the  amount  of  damage  sustained  by  the 
Miatouri  while  rendering  the  service,  it  having 
been  therein  previously  alleged  that  the  Missouri 
had  sustained  damage,  and  that  in  consequence 
thereof  she  had  to  be  repaired  at  Liverpool. 

The  allegations  in  the  statement  of  claim  with 
reference  to  the  damage  sustained  by  the  Missouri 
were  as  follows : 

She  hid  a  list  of  several  de^ees  during  the  vojtge. 
Her  hull  and  engines  were  considerably  strained  and  her 
hawsers  damaged.  She  also  sustained  damafje  when  the 
starboard  bitte  were  torn  away,  and  to  her  jitrger  mast. 
The  Misiowri  arrived  in  Liverpool  on  the  27th  March 
1884.  She  was  then  docked  and  surveyed,  and  it  was 
found  as  the  fact  was  that  the  straining  to  her  hull  and 
entinea  daring  the  towage  had  been  so  great  that  it  was 
necessary  to  pat  her  into  graving  dock,  to  take  ont  her 
after  crank  Botlt,  and  to  give  her  a  thorough  overhaol 
and  repair.  The  repairs  are  now  in  progress,  and  according 
to  the  beat  estimation  that  can  be  made  will  ooBt  from 
'2000i.  to  25001.,  and  will  detain  the  vessel,  whose  ordinary 
demnrrage  rate  is  128i.  13>.  per  day,  thirty  days,  and  the 
total  cost  for  damage  and  demnrrage  will  be  from  59002. 
to  64001. 

A  number  of  passengers  were  engaged  to  proceed  by 
the  HtMOuri  on  her  next  voyage  to  B(Mton,  bnt  in  conse- 
qnenoe  of  the  detention  of  the  Miuouri  it  became  neoes- 
sary  to  engage  passages  for  them  in  other  vessels  at  an 
expense  to  the  owners  of  the  Missouri  of  107E.  6s.  3d. 

The  action  came  on  for  hearing  before  Butt,  J., 
assisted  by  Trinity  Masters,  on  the  30th  April 
1883. 

Daring  the  course  of  the  plaintiffs'  case  evidence 
•was  given  of  the  fact  that  the  Missouri  had  been 
generally  strained,  that  her  crank  shaft  had  been 
injured  and  that  her  engines  had  lieen  loosened. 
Evidence  was  then  tendered  by  them  of  the  specific 
particulars  of  the  injuries  sustained  by  the 
Missouri,  and  of  the  fact  that  the  cost  of  the  re- 
])airs  rendered  necessary  by  the  salvage  services 
amounted  to  between  2000{.  and  25002.,  and  that 
in  consequence  of  such  repairs  the  Missouri  was 
detained  thirtj-  days,  which,  taking  the  demurrage 
rate  to  be  1282.  13«.  a  day,  occasioned  a  loss  of 
about  3900Z.,  making  a  total  actual  loss  of  over 
60001. 

The  learned  judge  refused  to  receive  this 
evidence,  or  to  direct  a  reference  to  the  registrar 
and  merchants  to  ascertain  the  amount  of  loss 
sustained  both  by  reason  of  the  injuries  done  to 
the  Missouri  and  by  reason  of  her  detention  for 
repairs.  The  reasons  for  his  decision  appear  in 
the  judgment  of  Baggallay.  L.J.  In  the  conclusion, 
the  learned  judge  awarded  the  sum  of  6500'.,  of 
which  he  apportioned  4500Z.  to  the  owners  of  the 
Missouri  and  the  remainder  to  her  master  and 
crew,  without  making  any  specific  apportionment 
in  respect  of  the  injuries  sustained  by  the  salving 
ship. 

From  this  decision  the  plaintiffs  now  appealed. 

EmseU,  Q.C.  and  Dr.  PhilliMore  for  the  appel- 
lants, the  plaintiffs. — ^The  award  of  the  court 
below  should  be  varied  for  two  reasons :  because 
the  sum  awarded  is  inadequate,  and  because  the 
learned  judge  improperly  refused  to  admit  evi- 
dence to  prove  the  damage  sustained  by  the 
salvors'  ship  while  rendering  the  seiriees  and  the 
consequential  los."  by  deimiiTagc.    Snlvajro  slionld 


I  be  a  full  and  adequate  reward  for  services 
voluntarily  rendered  and  successfully  performed. 
How  can  that  be  given  unless  the  court  will  allow 
itself  to  be  informed  what  the  services  actually 
cost  the  salvors  ?  If  a  sum  is  given  insufiScient 
to  recoup  the  salvors  for  the  expenses^  sustained 
by  them  in  rendering  the  services,  as  is  the  case 
here,  there  is  no  salvage  reward  at  all.  The 
salvors  should  be  put  in  the  same  position  as 
they  were  before  the  services,  and  should  receive 
a  reward  in  addition.  If  the  present  award  is 
allowed  to  stand,  the  salvors  are  actually  out  of 
pocket.  A  reward  necessarily  means  somethin;; 
over  and  above  the  outlay  expended.  "To  hold 
otherwise  would  cause  shipowners  to  instruct 
their  captains  not  to  salve.  This  question  hai* 
already  been  decided  in  favour  of  the  appellants' 
contention  by  the  Privy  Council,  and  by  Sir 
James  Hannen  in  the  Admiralty  Division : 

The  Dt  Bay,  5  Asp.  Mar.  Law  Cas.  156 ;  49  L.  T. 

Bep.  N.  S.  414 ;  L.  Bep.  8  App.  Cas.  559  ; 
The  Svmniside,  5  Aap.  Mar.  Law  Cas.  140;  49  L.  T. 

Bep.  N.  S.  401  i  8P.  Div.  137. 

It  has  been  the  practice  of  the  Admiralty  Court 
since  1829  to  refer  the  assessment  of  the  actual 
damage  sustained  by  the  salvors  to  the  r^istrar, 
and  to  add  the  amount  so  found  to  the  award : 

The  Oscar,  2  Hagg.  257 : 

The  Balaeia,  2  Hagg.  262 ; 

Ths  Jane,  2  Hagg.  »44; 

The  Saratoga,  Liuh.  318; 

The  Albert,  33  L.  J.  181,  Ad. ; 

TAe  Mudhojjper,  No.  4,  4  Asp.  Mar.  Law  Oas.  103 ; 

The  ailetia,  4  Asp.  Mar.  Law  Cas.  338 ;  43  L.  T.  Bep. 

N.  S.3I9;  5P.  Div.  177; 
The  Crovm,  Fritobard's  Adminlty  Digest,  toL  S. 

p.  842; 
The  Demetrius,  lb.  p.  847 ; 
The  Bentinck,  lb.  868 ; 
The  Leda,  lb.  863 ; 
The  Qladiator,  lb.  p.  827. 

The  present  Bules  of  the  Supreme  Court  1863 
require  particulars  of  damage  to  be  set  out  iu 
the  statement  of  claim.  Evidence  of  them  there- 
fore must  be  admissible. 

Webster,  Q.C.  and  Myburgh,  Q.C.  (with  them 
Bucknill)  for  the  respondents. — Salvagu  operations 
are  undertaken  for  better  or  for  wors^  To  com- 
pensate salvors  for  the  risk  of  being  unsuccessful 
and  perhaps  sustaining  damage  to  their  ow^u  ship, 
the  court  gives  very  large  awards  where  the 
salvage  is  successful.  In  view  of  these  large 
awards,  the  salvor  takes  the  chance  of  injuring 
his  own  property.  Cases  certainly  exist  wher« 
small  current  expenses  such  as  the  cost  of 
broken  hawsers,  coal,  &c.,  have  been  referred  to 
the  registrar  and  merchants.  But  they  arc 
direct  injuries  arising  from  the  services  durinj^ 
the  towage.  [Brett,  M.K. — What  do  you  say  if 
an  injury  to  the  shaft  is  discovered  during 
the  towage  P]  Evidence  might  be  given  of  the 
injurv,  but  not  of  the  cost  of  repairs.  The  case 
of  The  Martha.  (3  Hagg.  434)  ia  opposed  to  the 
contention  that  the  damages  sustained  should  be 
first  paid  for,  and  then  a  reward  added  to  that. 
The  salved  are  not  insurers,  and  there  is  no  case 
which  lays  down  this  principle  of  indemnity 
contended  for.  As  to  the  authority  of  The  De 
Bar  (ubi  sup.)  it  is  not  binding  upon  this  court, 
and  it  is  submitted  that  the  principle  of  that 
decision  is  incorrect.  Tlie  following  authoritic.-i 
support  the  respondents'  cont€ntionT»  t 
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The  Bliora,  Lnah.  5S0 ; 

The  Star  of  India,  8  Asp.  Mar.  Law  Cu.  261 ;  35 
L,  T.  Sep.  N.  8.  407 ;  1  P.  Div.  466. 

Dr.  PhUlimore  in  reply.  n  t         n 

^  ■'  Cur.  adv.  vuli. 

Jtdy  30.— Bhett,  M.R.— At  the  hearing  of  this 
case  before  Bntt,  J.  the  salvors,  after  giving 
general  evidence  that  the  MitBouri  was  strained 
and  her  crank  shaft  injured,  claimed,  as  of  right, 
to  give  in  evidence,  either  before  the  judge  or  the 
registrar  and  merchants,  before  the  decree,  the 
specific  particulars  of  the  injuries  to  the  ship  and 
machinery,  and  the  specific  particulars  of  the 
items  of  the  cost  of  repairing  such  injuries,  and 
of  the  estimated  time  necessary  for  repairing  the 
same  and  of  the  consequent  loss  to  the  owners  in 
the  nature  of  demurrage.  Butt,  J.  declined  to 
admit  evidence  of  such  particulars  either  before 
himself  or  before  the  registrar  and  merchants  as 
required.  He  further  declined,  though  required 
to  do  so,  to  atrard  any  specific  sum  in  respect  of 
the  ininries  to  the  salvors'  ship,  or  to  her  machi- 
nery, but  awarded  generally  to  the  owners  of  the 
Miiiouri,  as  distinct  from  the  more  direct  salvors, 
the  sum  of  4600?.  The  owners  of  the  Missouri 
appealed,  insisting  upon  their  right,  ex  debito 
jiutUice,  to  give,  either  before  the  court  or  the 
registrar  and  merchants  before  the  decree,  the 
evidence  which  they  proffered  at  the  trial ;  they 
insisted  that  there  had  been  a  mis-trial  on  the 
ground  of  improper  rejection  of  evidence;  they 
insisted  that  the  judge  is  bound,  on  Ixiing  so 
required,  in  every  salvage  case  to  admit  such 
evidence,  or  at  all  events  that  he  was  bonnd  to 
receive  such  evidence  in  the  present  case.  Upon 
an  appeal  brought  on  such  grounds  the  question 
is  not  whether  the  judge  ought  or  ought  not  in 
estimating  salvage  award  to  take  into  account 
and  therefore  to  receive,  evidence  of  the  fact  that 
in  and  by  rendering  the  salvage  service  the  pro- 
perty of  the  salvors  has  been  injured,  but  whether 
in  such  a  case  as  the  present  the  judge  is  bound 
before  making  his  decree  to  hear  evidence,  either 
personally  or  through  the  registrar  and  merchants, 
of  all  the  specific  particulars  of  such  injury,  and 
of  all  the  specific  particulars  of  the  loss  to  the 
salvors  occasioned  thereby.  It  was  argued  that 
the  judge  is  bound  to  receive  such  evidence  in 
every  case,  and  therefore,  of  course,  in  this,  or  if 
not  in  every  case,  he  was  in  the  present  case, 
because  the  value  of  the  property  saved  was 
amply  sufBcient  to  allow  an  amount  of  reward 
which  would  cover  the  losses  suffered  by  the 
salvors  in  rendering  the  salvage  service.  In  such 
case  it  was  said  the  judge  is  bonnd  to  grant  an 
amount  of  reward  which  would  cover  such  losses, 
and  therefore  bonnd  to  ascertain  exactly  what 
those  losses  are.  Or  it  was  said  he  was  bound 
to  ascertain  such  losses  in  order  to  consider 
judicially  whether  he  wonld  or  would  not 
grant  an  amount  of  reward  sufficient  to  cover 
them.  As  to  all  these  contentions  the  answer 
depends  upon  a  preliminary  question,  namely, 
wnether  in  every  case,  or  in  the  particular  case 
BUTCeeted,  the  jndg«  is  bound  to  award  a  sum 
sufficient  to  indemnify  the  salvor.  For  if  he  is 
not,  and  if  from  other  circamstances  in  the 
case  he  is  rightly  of  opinion  that  he  ought 
not,  the  proposition  that  he  must  hear  the 
evidence,  which  npon  the  hypothesis  has  become 
clearly  immaterial,  is  absurd.  And  an  absurd 
proposition  is  not  a  principle  of  law.    Now,  ns  to 


the  first,  that  is  to  say,  the  absolute  proposition, 
it  is  clearly  not  true.  Suppose  the  loss  to  the 
salvors  by  reason  of  injury  to  their  property, 
the  result  of  using  it  in  the  salvage  service,  is 
equal  to  or  greater  than  the  value  of  the  property 
saved,  the  award  obviously  cannot  cover  such 
loss,  otherwise  the  supposed  salvage  wonld  be  a 
saving  of  nothing.  Then  the  particulars  of  snch 
loss  are  immaterial.  Suppose  it  is  at  the  com- 
mencement of,  or  becomes  apparent  in  the  course 
of  the  hearing,  that  the  loss  of  the  salvors  is 
greater  than  half  the  value  of  the  property  saved, 
it  is  immediately  obvious  that  the  amount  to  be 
awarded  cannot  cover  the  loss  of  the  salvors, 
because  even  in  the  case  of  derelicts  the  Court  of 
Admiralty  has  hardly  ever,  under  any  circum- 
stances, and  in  no  known  case  of  non-derelict  has 
ever  awarded,  as  for  salvage  reward,  more  than 
half  of  the  value  of  the  property  saved.  In 
such  case  again,  therefore,  the  suggested  evidence 
is  obviously  immaterial.  It  is  immaterial  even 
for  the  purpose  of  obliging  the  judge  to  consider 
whether  he  will  or  will  not  grant  an  amount  of 
reward  sufficient  to  cover  the  loss,  because  by 
the  hypothesis  circumstances  have  made  it  clear 
that  no  cannot.  Then  let  us  consider  the  more 
limited  proposition.  Suppose  the  danger  to  the 
thing  saved  to  have  been  small,  though  sufficient 
to  raise  a  salvage  claim,  is  it  true  to  say  that  in 
such  a  case,  if  by  accident,  without  fault  or  pegli- 
gence,the  property  of  the  salvor  is  greatly  injured, 
the  whole  consequence  of  such  accident  is,  accord- 
ing to  the  large  equity  of  Admiralty  law,  to  fall 
upon  him  whose  property  is  saved  P  Is  the  mere 
fact  that  the  property  saved  is  sufficient  in  value 
to  allow  the  claim  for  injury  "m  the  salvor  to  be 
met,  conclusive  to  oblige  the  judge,  without 
regard  to  the  other  circumstances  of  the  case,  to 
allow  the  claim  P  To  say  that  it  is  would  be  con- 
trary to  the  whole  principle  of  salvage  reward, 
and  the  whole  long-continncd  course  of  its 
administration.  The  danger  of  an  injury  to  his 
property  so  large  as  to  make  it  w^ong  on  the 
equities  of  the  case  to  place  the  whole  conse- 
quences of  such  injury  on  the  owner  of  the  pro- 
perty saved,  is  one  of  the  risks,  and  by  no  means 
the  only  risk,  which  is  run  by  all  salvors.  The 
judge  is  bound  to  consider,  not  only  the  circum- 
stances of  loss  having  been  incurred  by  the  salvor, 
but,  in  conjunction  with  it,  all  the  other  circum- 
stances which  enter  into  the  ])roblem  of  what  in  the 
particular  case  is  a  reasonable,  and  between  the 
parties  an  equitable,  amount  of  salvage  reward. 
There  is  no  jurisdiction  known  which  is  so  much 
at  largo  ns  the  jurisdiction  given  to  award 
salvage.  There  is  no  jurisdiction  known  in 
which  so  many  circumstances,  including  many 
beyond  the  circumstances  of  the  particular 
case,  are  to  be  considered  for  the  pur- 
pose of  deciding  the  amount  of  salvage  reward. 
All  these  circumstances  have  been  repeatedly 
enunciated  by  Lord  Stowell,  Dr.  Lusnington, 
and  others.  It  is  useless  to  repeat  tnem. 
It  follows  that  there  is  no  jurisdiction  known 
the  administration  of  which  is  more  within  the 
discretion  of  the  judge  who  has  to  administer  it. 
The  moment  the  judge  is  of  opinion,  and  is  not 
unjustified  in  being  of  opinion,  that  he  cannot 
give,  as  a  part  of  the  amount  to  Ije  awarded,  the 
specific  loss  incurred  by  the  salvor,  it  becomes 
impossible  to  say  that  he  is  bound  at  whatever 
expense  to  the  suitors,  or  nt  waste  of  Jiis  own 
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time,  to  listen  to  evidence  of  the  particulars  of 
auch  loss.  It  follows  that  in  no  case  can  it  be 
predicated  that  the  judge  is  bound,  from  the  mere 
fact  that  it  is  profiered  to  him,  to  admit  and 
entertain  and  consider  such  evidence.  It  may  be 
that  in  some  particular  case  it  can  be  shown  that 
for  want  of  the,  knowledge  to  be  obtained  from 
such  evidence  the  judge  has  not  justly  determined 
the  amount  of  salvage  which  ne  has  awarded. 
But  in  such  a  case  an  appeal  succeeds,  not  on  the 
ground  of  the  rejection  of  the  evidence,  but  on 
the  ground  of  tne  inadequacy  of  the  amount 
awarded.  The  Court  of  Appeal  cannot  come  to 
the  conclusion  that  the  evidence  has  been  im- 
properly rejected  nntil,  from  the  other  circum- 
stances of  the  case,  it  has  concluded  that  the  only 
reasonable  exercise  of  discretion  was  to  allow  the 
exact  amount  of  the  salvor's  loss,  or  that  the 
discretion  cannot,  even  on  the  appeal,  be  fairly 
exercised  without  the  knowledge  of  the  exact 
amount.  It  cannot  come  to  this  conclusion  until 
it  is  clearly  of  opinion  that  the  amount  awarded 
is  in  the  particular  case  unreasonably  too  email, 
or  that  it  cannot  tell  whether  it  was  or  was  not 
unreasonably  small.  In  truth,  a  clear  conclusion 
that  the  amount  awarded  is  unreasonably  too 
small  or  too  large,  or  that  there  was  not  means 
of  determining  whether  it  was  unreasonably  too 
large  or  too  small,  is  the  only  ground  on  which 
an  appeal  in  the  case  of  a  salvage  award  can  be 
successful.  The  contention,  therefore,  of  the 
salvors  in  this  case,  that  the  judge  was  bound 
ftB  debito  jiutititB  to  receive  at  the  time  and  in 
the  manner  proffered  the  evidence  proffered  to 
him  on  the  mere  ground  that  it  was  proffered, 
fails.    In  no  case  has  it  ever  been  held  that  the 

i'udge  is  bound  to  receive  such  evidence.  It  must 
lave  been  offered  and  rejected  many  times.  It 
does  not  appear  to  have  been  received  in  more 
than  a  few  cases  in  the  books.  The  absence  of 
any  decision  to  show  that  it  must  be  received 
is  fatal  to  tho  appellants'  contention.  I  have 
inquired  from  the  most  experienced  officers  of 
the  Court  of  Admiralty,  and  find  that  no  one  of 
them  has  ever  known  or  heard  of  any  case  in 
which,  in  a  salvage  action,  such  an  inquiry  was 
ever  referred  to  the  registrar  and  mercnants 
before  the  decree,  or  otherwise  than  as  a 
means  of  working  out  a  decree  which  has 
alreadv  adjudged  that  a  part  of  the  salvage 
reward  shall  be  the  actual  cost  of  the 
repairs  and  their  consequences.  The  cases  of 
The  Sunnwide  (ubi  sup.)  and  The  De  Bay  {vhi 
sup.)  are  not  in  point.  In  both  cases  the  evidence 
was  received.  In  The  Sunniride  (ubi  tup.)  counsel 
for  a  salvor  asked  questions  as  to.  tne  loss  of 
profits  occasioned  to  the  trawler  by  engag- 
mg  in  the  services,  and  also  as  to  the  cost 
of  repairing  damages  occasioned  to  the  vessel 
by  rendering  the  services  in  question.  This 
was  objected  to  as  inadmissible,  but  it  was 
admitted.  In  his  judgment  Sir  James  Hannen 
says :  "  I  was  asked  to  reject  that  evidence,  but 
this  I  did  not  consider  myseH  at  liberty  to  do, 
because  it  appears  to  tne  it  was  admissible  as  an 
element  to  be  considered  in  awarding  the  remune- 
ration to  be  paid  to  a  vessel  which  had  rendered 
salvage  services.  •  I  remain  of  the  opinion  which 
I  expressed  yesterday,  after  considering  it  further, 
that  it  is  not  to  be  taken  in  ordinary  cases  as  a  fixed 
figure  always  to  be  allowed  as  in  the  nature  of 
damages,  and  then  to  be  added  to  the  amount 


awarded  for  the  actual  salvage  service.  As  a  rale 
it  appears  to  me  that  the  amount  for  loss  of  trade, 
and  so  on,  cannot  be  taken  as  an  actual  figure  in 
calculating  what  the  salvat^  reward  is  to  be. 
The  same  remarks  apply,  though  not  with  the 
same  force,  to  the  question  of  damage  done,  bat 
there  is  a  reason  m  this  case  why  a  distinction 
should  be  drawn,  and  I  propose  to  do  it  for  the 
purpose  of  this  case  only."  In  The  De  Bay  {ubi 
«U2>.)  it  was  contended  that  some  of  the  items 
ought  not  to  be  taken  into  consideration  at  all,  as 
for  instance,  the  loss  on  charter,  and  it  was 
further  contended  that  in  no  case  onght  the  items 
of  loss  or  dame^e  to  the  salving  vessel  to  be 
allowed  "as  moneys  numbered,"  but  that  they 
should  only  be  generally  taken  into  account  when 
estimating  the  amount  to  be  awarded  for  salvage 
remuneration."  '  Their  Lordships,  it  is  stated  at 
page  563  of  8  App.  Cas.,  "  are  of  opinion  that  it 
IS  always  justifiable  and  sometimes  important, 
when  it.can  be  done,  to  ascertain  what  damages 
and  losses  the  salving  vessel  has  sustained  in 
rendering  the  salvage  services;"  and  later  they 
add :  "  If  there  is  a  sufficient  fund,  and  the  losses 
sustained  by  the  salvor  are  ascertained,  it  would 
be  unreasonable  to  reject  the  assistance  to  be 
derived  from  that  knowledge  when  fixing  the 
amount  of  salvage  reward,  and  their  Lordships 
are  unable  to  appreciate  the  argument  that  that 
which  is  known  may  be  taken  into  acconnt 
generally,  but  not  specifically."  This  is  only 
a  decision  that  the  judge  may  receiver  the  evidence 
and  may  award  specific  sums.  It  is  no  decision 
that  he  must  do  either.  That  the  judge  mij^ht  in 
this  case,  and  that  a  judge  may  in  any  case,  receive 
such  evidence  is  a  proposition  which  is  incontestable. 
Whether,  having  received  such  evidence,  the  judge 
has  rightly  acted  upon  it  is  a  matter  of  appeal. 
But  that  is  an  appeal  as  to  the  amount  awarded. 
That  he  may  act  upon  it  by  directing,  as  a  part  of 
his  award,  that  the  specific  ascertained  amount 
of  the  loss  be  paid  to  or  be  realised  by  the  salvor 
is  undoubted,  if  the  other  circumstances  do  not 
render  it  unjust  that  such  amounts  should  be 
paid  or  realised.  Such  a  specific  direction  has 
been  given  in  many  cases.  It  may,  however,  not 
be  imworthy  of  observation  that  in  all  such 
cases  the  value  of  the  property  of  the  salvors  has 
been  small.  But  it  follows  from  tho  considera- 
tions brought  forward  in  this  judgment  that  the 
judge  is  never  bound  to  decree  in  terms,  as  a  part 
of  his  award,  that  snch  specific  ascertained 
amount  shall  be  paid  or  realised.  The  judge  in 
always  entitled  to  award  a  general  sam.  It 
follows  that  he  is  not  bound  to  receive  evidence 
of  a  specific  ascertained  amount.  It  remains  to 
be  considered  whether,  in  the  present  case,  we  are 
of  opinion  that  the  judge  oonld  not  make  a 
reasonably  just  award  without  hearing  and  ccm- 
sidering  the  proffered  evidence.  I  cannot  so 
adjudge.  But  after  consulting  the  learned  judse 
of  the  Admiralty  Court,  and  considering  the 
large  value  of  the  property  saved,  and  the 
nndoubtcd  fact  that  a  le^ge  injurv  was  suffered 
by  the  appellants,  I  hav^  with  the  assent  and 
concurrence  of  the  learned  judge  of  the  Admiralty 
Court,  undertaken  to  reconsider  his  decree.  In 
the  result,  we  have  come  to  the  conclusion  to  vary 
his  decree  as  follows :  We  decree  to  the  owners  of 
the  Miesoivri  10002.  and  the  cost  of  the  repairs 
rendered  necessary  by  the  straining  and  other 
I  injuries  to  the  M^sso1lri  caused  by  the  salvage 
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serrices,  snd  the  real  cost,  if  any,  to  the  owners 
of  the  Missouri  of  any  crew  kept  and  paid  by 
them  for  the  service  of  the  ship  while  she  was 
under  repair.  Such  costs  must  be  ascertained  by 
the  registrar  and  merchants.  Wo  leave  it  to  the 
appellants  either  to  accept  that  decree  or  to  keep 
the  one  which  they  iJretuiy  have.  If  they  accept 
our  proposed  decree  they  take  it  subject  to  this 
risk,  that  the  costs  of  this  appeal  will  follow  the 
result  of  the  inquiry  before  the  registrar  and 
merchants.  If,  however,  thev  should  prefer  to 
allow  Butt,  J.'s  award  to  stand,  they  may  keep  it, 
each  side  paying  their  own  costs  of  the  appeal. 

Ba66ALLay,  L.J. — This  is  a  salvage  action,  and 
the  question  involved  in  the  apjieal  is  by  what 
rules,  if  any,  a  judge  should  be  guided  in  such  an 
action  in  receiving  or  rejecting  evidence,  tendered 
on  behalf  of  the  salvors,  as  to  the  amount  of  cost 
incurred  by  them  in  repairing  injuries  occasioned 
to  their  ship  by  rendering  the  salvage  services, 
and  of  the  loss  arising  crom  the  detention  of 
their  ship  whilst  such  repairs  were  being  exe- 
cuted. On  the  part  of  the  appellants,  who  are 
the  plaintiffs  in  the  action,  it  has  been  contended 
that  they  were  entitled  at  debito  justUicB  either 
to  have  such  evidence  received  and  dealt  with  by 
the  judge  himself,  or  to  have  the  matter  re- 
ferred to  the  registrar  and  merchants ;  whilst  it 
has  been  urged,  on  behalf  of  t'be  respondents, 
that  it  was  at  the  absolute  discretion  of  the  judge 
to  receive  or  reject  such  evidence,  and  that  the 
exercise  of  such  discretion  could  not,  consistently 
with  the  recognised  practice  in  salvage  cases,  be 
reviewed.  In  my  opmion,  each  side  in  so  con- 
tending put  their  cAse  too  high.  As  a  second 
point,  it  was  urged  on  behalf  of  the  appeUants, 
that,  under  the  circumstiances  of  the  present  case, 
certain  evidence  which  was  tendered  and  rejected 
by  the  learned  judge  ought  to  have  been  admitted. 
In  order  that  I  may  ii^e  my  views  clear,  as  to 
the  alternative  contention  of  the  appellants,  I 
must  refer,  and  I  shall  do  so  venr  concisely,  to 
the  circnmstonoes  under  which  tnis  appeal  has 
been  brought.  [The  learned  Judge  then  stated 
the  fsctd  as  already  set  out,  and  continued  :]  It 
is  not  in  dispute  that  at  the  time  when  the 
Mifouri  took  the  CUy  of  Che$ter  in  tow,  and 
throughout  the  towage  to  Hali&z,  the  weather 
was  bad,  that  the  towage  was  very  heavy,  and 
that  after  the  salvage  service  it  was  found  that 
the  MtMOuri  was  strained,  and  her  crank  shaft 
fractured ;  in  reference  to  the  fracture,  the  learned 
judge,  in  the  course  of  his  judgment,  after  stating 
that  it  might  be  a  very  nice  question  whether 
the  crank  shaft  was  thoroughly  sound  before  the 
towage  services  were  rendered,  expressed  himself 
as  followB :  "  Upon  the  whole,  I  think  there  is 
very  strong  reason  to  believe  that  the  vessel 
strained  considerably  during  the  towage  service, 
and  because  she  had  the  other  verv  heavy  vessel 
in  tow  in  a  heavy  sea  way; "  and  again,  "I  do 
not  think  one  can  shut  one's  eyes  to  the  bict  that 
there  was  a  very  heavy  strain  brought  upon  the 
vessel,  and  if  it  is  not  proved  to  (^monstration 
that  the  injaries  were  done  in  consequence 
of  the  strain,  there  is  very  strong  reason 
to  believe  that  they  well  might  have  been." 
It  will'  be  noted  that  the  amount  of  the  loss 
alleged  by  the  plaintiffs  to  have  been  sustained 
by  the  owners  of  the  Miitouri  considerably  exceeds 
the  amount  awarded  to  them,  and  that,  according 
to  the  view  taken  and  acted  upon  by  Butt,  J.,  the 


Mittowri  may  have  rendered  the  salvage  services^ 
not  only  without  any  remuneration  to  her  owners, 
but  at  a  very  heavy  loss  to  them ;  it  may  be  that 
her  owners  may  have  formed  an  exaggerated 
estimate  of  the  amount  of  loss  which  they  have 
sustained,  but  they  have  been  deprived  of  the 
opportunity  of  showing  that  the  loss  sustained  by 
them  is  as  great  as  they  allege.  iNow,  one  cannot 
help  feeling  that  such  a  result,  in  this  and 
other  cases,  would  h^ve  a  strong  tendency  to 
discourage  the  rendering  of  salvage  services, 
especially  under  circumstances  simibr  to  those 
which  we  are  now  considering ;  when  from  the 
very  first  it  was  evident  that  the  towing  of  the 
City  of  Cheater  to  Halifax  must  be  one  of  a  heavy 
character  and  involving  considerable  risk  to  the 
salving  ship.  These  views  were  thoroughly 
present  to  the  mind  of  Butt,  J.,  who,  in  the  course 
of  his  judgment,  alluded  to  the  increasing  indis- 
position to  render  assistance  to  vessels  in  distress, 
and  to  the  necessity  of  making  liberal  awards 
when  such  services  were  rendered — an  observation 
supported  in  its  application  to  the  present  case  by 
the  fact  that  another  steamer,  the  Stievia,  had 
towed  the  City  of  Chester  for  twenty -four  hours 
on  the  6th  and  7th  March,  and  had  then  aban- 
doned her  on  the  alleged  ground  that  her  own 
coals  were  running  short.  1  pass  on  to  consider 
the  reasons  assigned  by  the  learned  judge  for  the 
rejection  of  the  tendered  evidence.  The  question 
was  not  dealt  with  in  the  course  of  his  juagment, 
beyond  a  statement  that  he  was  not  going  to 
award  any  amount  for  the  repairs  of  the  crank 
shall  or  for  tha  repairs  of  the  ship ;  but  in  the 
course  of  the  trial,  when  the  rejected  evidence  as 
to  the  detention  of  the  ship  for  the  purpose  of  her 
being  repaired  was  tendered,  he  expressed  himself 
as  follows :  "  I  do  not  think  it  has  anything  to  do 
with  the  question  save  as  evidence  of  the  risk  run. 
If  you  have  so  much  damage  done  that  it  costs 
yon  20,000/.,  I  could  not  have  increased  my  award. 
It  is  all  evidence  of  the  risk  you  have  n^n ;  you 
run  that  risk  for  better  or  worse.  If  you  do  it 
without  injury  at  all,  you  earn  so  much  more ;  if 
not  you  earn  so  much  less."  The  counsel  for  the 
plaintiffs  thereupon  submitted  that  it  was  the 
duty  of  the  court  to  see,  if  possible,  that  the 
salvors  were  not  out  of  pocket;  to  which  the 
learned  judge  replied :  "  I  do  not  agree  with  that 
at  all,  I  differ  entirely  with  you  there.  I  think 
that  it  may  very  well  be  that  a  vessel  rendering 
salvage  services  would  get  such  an  injury  that 
the  owners  would  be  out  of  pocket."  And  when, 
upon  the  rejection  of  the  tendered  evidence,  the 
counsel  for  the  plaintiffs  pressed  for  a  reference 
to  the  registrar  and*  merchants,  the  judge 
observed :  "  Salvage  remuneration  is  the  sort  of 
compensation,  or  sort  of  price  to  pay,  for 
the  services  rendered,  and  one  of  the  elements 
in  arriving  at  that  is  the  risk  run  by  the 
salvors  and  their  property.  Now,  in  order  to 
appreciate  the  risk  to  property,  it  is  very  often 
material  to  see  what  did  happen,  and  if  you  show 
a  collision  between  two  vessels,  or  if  yoil  show 
straining  and  damage  to  the  crank  sliaft  of  the 
salving  vessel,  all  that  is  evidence  of  the  risk,  and 
all  that  may  very  properlv  be  taken  into  account 
in  the  award ;  but  what  I  hold  is  this,  that,  taking 
the  risk  upon  yourself,  and  having  a  greater  or 
less  amount  awarded  you  in  consequence  of  that 
risk,  you  are  not  entitled,  if  the  nsk  had  gone 
against  yon,  to  say :  Now  then  we  claim  not  only 
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onr  award,  bnt  we  claim  the  whole  price  of  repair- 
ing the  injury  done  and  the  demurrage  during 
the  delay  lor  such  repairs.  I  do  not  think  you 
are  entitled  to  that,  and  if  you  are  not  I  do  not 
see  how  any  of  this  is  material,  beyond  the  fact 
that  your  crank  shaft  was  broken  and  the  body  of 
your  engine  was  loosened,  and  matters  of  that  sort." 
I  have  thought  it  right  to  set  out  at  some  length 
the  grounds,  as  stated  by  himself,  upon'  which 
Butt,  J.  declined  to  entertain  the  question  of  the 
amount  of  damage  sustained  by  the  Miitourt, 
either  by  the  reception  of  evidence  adduced  before 
himself,  or  W  a  reference  to  the  registrar  and 
merchants.  I  readily  assent  to  the  proposition 
enunciated  by  him,  that,  in  determining  the 
amount  of  salvage  to  be  awarded  in  any  parti- 
cular case,  one  of  the  matters  to  be  taken  into 
consideration  is  the  amount  of  risk  run  by  the 
salving  ship  in  rendering  the  salvage  service,  and 
that  in  estimating  the  amount  of  risk  so  run, 
evidence  of  any  injury  actually  sustained  by  the 
salving  ship  is  admissible;  but  I  am  unable  to 
adopt  the  view,  apparently  held  by  him,  that  the 
amount  of  salvage  award  should  in  no  respect 
depend  upon  the  amount  of  loss  occasioned  to  the 
owners  of  the  salving  ship  by  reasjnof  the  injury 
sustained  by  their  ship  in  rendering  the  service. 
Butt,  J.  put  a  strong  case,  but  it  ulnstrated  his 
views  upon  the  subject,  when  he  said,  "If  you 
have  so  much  damage  done  that  it  will  cost  you 
20,0001. 1  cannot  increase  the  award ;"  and  it  was 
evidently  present  to  his  mind  that  the  principle 
upon  which  he  was  acting  in  the  present  case 
would,  as  I  have  already  pointed  out,  probfcbly 
leave  the  owners  of  the  Missouri  not  only  un- 
rewarded for  their  salvage  services,  but  peavy 
losers  through  having  rendered  them.  If  I 
rightly  appreciate  the  language  used  by  the 
learned  jud^,  he  considered  himself  bound,  by 
rules  recognised  by  his  predecessors  in  the  Court 
of  Admiralty,  to  reject  the  tendered  evidence; 
but  he  nevertheless  at  the  time  when  he  rejected 
it  expressed  himself  to  the  effect  that  the  que6- 
tion  mvolved  was  of  great  importance,  and  one 
which  in  his  time  had  never  been  satisfac- 
torily argued,  and  that  though  objections 
had  been  from  time  to  time  taken  and  rul- 
ings made,  it  had  always  been  without  argu- 
ment. Though  the  admission  of  the  rejected 
evidence  or  a  reference  to  the  registrar  and  mer- 
chants was  strongly  pressed  by  the  counsel  for 
the  plaintiffs,  and  as  strongly  opposed  on  behalf 
of  the  defendants,  it  does  not  appear  that  there 
was  any  argument  upon  the  question  before  Butt, 
J.  It  has,  however,  been  very  ably  discussed 
before  us.  In  the  course  of  the  arguments, 
numerous  cases  were  cited  by  the  counsel  for  the 
plaintiffs,  in  which  the  Court  of  Admiralty  has 
decreed  payment  to  the  owners  of  salving  ships 
for  the  losses  sustained  by  them  in  consequence 
of  injuries  to  their  ships  whilst  rendering  the 
salvage  services.  In  some  of  such  cases  the  court 
itself  received  evidence  as  to  the  amount  of  such 
losses,  and  in  others  it  referred  it  to  the  registrar 
and  merchants  to  ascertain  and  report  to  the 
court.  Amongst  others,  our  attention  was 
directed  to  The  Oscar  {ubi  sup.).  The  Salacia  (ubi 
tup.),  and  The  Jane  (ubi  tvp.),  all  decided  by  Sir 
Christopher Eobinson,  TlieSaratoga  {ubi  «rtp.),and 
Tlte  Mudhojyper  (iibi  sup.),  I  deem  it  unneces- 
sary to  refer  to  these  cases  in  detail,  as  since 
the  decision  of  Bntt,  J.  on  the  1st  May  18*3,  in 


the  case  now  under  consideration,  two  other  judg- 
ments have  been  delivered :  the  one  by  Sir  James 
Hannen  on  the  Slst  of  the  same  month,  in  the 
case  of  The  Sutiniside  (ubi  sup.) ;  and  the  other 
by  the  same  learned  judge  in  the  Privy  Council 
on  the  30th  June  following,  in  the  case  of  The 
Be  Bay  {iibi  sup.),  in  which  similar  questions 
arose  to  those  with  which  we  now  haveto  deal.  The 
material  &ct8  iu<the  case  of  The  Sunniaide  {ubi 
sup.)  were  as  follows  i  On  the  7th  Nov.  1882 
the  steamer  Sunnitide  broke  down,  when  she  was 
about  twelve  miles  east  of  Scarborough,  bound 
for  Shields.  Salvage  services  were  rendered  by 
several  vessels,  and  amongst  others  by  a  steam 
trawler  named  the  Monarch.  In  the  action, 
which  was  a  salvage  action,  evidence  was  tendered 
by  the  counsel  for  the  Monarch  as  to  the  cost  of 
repairing  damages  occasioned  to  her  whilst  ren- 
dering the  salvage  services,  and  of  the  loss  of 
profits  whilst  so  engaged,  and  this  evidence  was 
received  by  Sir  James  Hannen,  though  urged  by 
the  counsel  for  the  8iinniside  to  reject  it  ;  and  in 
the  result  Sir  James  Hannen  awarded  to  the 
Monarch  2001.  in  respect  of  salvage  pure  and 
proper,  and  1002.  beyond  that  sum  for  loss  of 
profits  and  repairs.  As  before  mentioned,  this 
award  was  made  on  the  21st  May  1883,  three 
weeks  after  the  judgment  of  Butt,  J.  in  the  pre- 
sent case.  In  the  course  of  his  judgment  Sir 
James  Hannen,  after  describing  the  extent  to 
which  he  considered  that  the  several  vessels  bad 
rendered  services,  and  stating  that  in  his  opinion  the 
Monarch  was  the  vessel  which  performed  the  real 
salvage  service,  expressed  himself  as  follows : 
"  A  question  arose  at  the  hearing  yesterday  as  to 
the  admissibility  and  effect  of  evidence  of  what  a 
salving  vessel  might  have  earned  if  she  had  not 
been  occupied  in  rendering  the  salvage  service.  I 
was  asked  to  reject  that  evidence,  but  this  I  did 
not  consider  myself  at  liberty  to  do,  because  it 
appears  to  me  that  it  is  admissible  as  an  element 
to  De  considered  in  awarding  the  remuneration  t-o 
be  paid  to  a  vessel  which  has  rendered  salvage 
serrices.  I  remain  of  the  opinion  which  1 
expressed  yesterday,  after  considering  it  further, 
that  it  is  not  to  be  taken  in  ordinary  cases  as  a 
fixed  figure  always  to  be  allowed  as  in  the  nature 
of  damages,  and  then  to  be  added  to  the  amount 
awarded  for  the  actual  salvage  service.  I  think 
the  loss  of  earnings  and  the  actual  services  must 
be  considered  under  ordinary  circumstances 
together.  It  is  to  be  remembered  that  the  reason 
why  so  high  a  rate  of  remuneration  is  given  for 
salvage  service  is  because  of  the  sacrifices  which 
the  salving  vessel  makes,  but  to  give  as  it  were 
damages  for  the  sacrifices  made,  and  also  a  high 
rate  of  salvage  remuneration,  would  be  to  give 
that  remuneration  twice  over.  As  a  role,  there- 
fore, it  appears  to  me  that  the  amount  for  loss  of 
trade,  and  so  on,  cannot  be  taken  as  an  actoal 
figure  in  calculating  what  the  salvage  reward  ia  to 
be.  The  same  remarks  apply,  though  not  with 
the  same  force,  to  the  question  of  damage  done. 
But  there  is  a  reason  in  this  case  why  a  distinction 
should  be  drawn,  and  I  propose  to  do  it  for  the 
purposes  of  this  case  only;"  and  he  then  proceeded 
to  state  why,  in  the  case  before  him,  he  uiong^t  it 
right  to  assess  the  amount  of  salvt^  pure  and 
simple  apart  from  the  amount  which  he  awarded 
for  cost  of  repairs  and  loss  of  profits.  The 
decision  in  the  case  of  !Z7t«  SunrUtide  (uM  tup.) 
appeal's  to  me  to  affirm  the  following  propositions: 
I  Digitized  b. 
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1.  In  a  salvage  action  evidence  is  admigsibie  of 
the  cost  of  repairing  damage  done  to  the  salving 
vessel  iaconMequenceof  rendering  salvage  service, 
and  of  the  loss  of  earnings  occasioned  by  any 
injary  in  such  service.  2.  Such  cost  and  loss 
are  elements  for  consideration  in  estimating  the 
amount  of  the  salvage  reward.  3.  Under  ordinary 
circumstances  the  amounts  of  such  costs  and  loss 
ought  not  to  be  taken  as  "  fixed  figures "  or 
"  moneys  numbered  "  to  be  allowed  in  the  nature 
of  damage,  added  to  the  amount  of  the  reward 
for  actual  salvage  service,  but  should^  be  taken 
into  consideration  in  arriving  at  the  amount  to  be 
so  awarded.  4.  Under  special  circumstances,  of 
which  the  case  of  T]ie  Sunniside  was  itself  an 
illustration,  the  amoiints,  when  ascertaiued,  of 
cost  incurred  for  repairs,  and  of  loss  of  earnings, 
may  properly  he  taken  as  "fixed  figures,"  and 
added  to  the  award  for  actual  salvage  service. 
With  respect  to  the  first  of  these  propositions  it 
iii  to  be  observed  that  it  goes  no  further  than  to 
a£Brm  that  the  evidence  therein  mentioned  is 
admissible,  but  it  must  be  borne  in  mind  that  the 
only  question  raised  was  whether  it  was  admissible. 
I  pass  on  to  consider  the  case  of  The  Be  Bay  {ubi 
tup.),  the  material  facts  of  which  were  as  follows : 
In  the  month  of  Sept.  1881  the  Mai-y  Louisa,  a 
steamship  of  1287  registered  tonnage,  in  ballast, 
and  bound  from  Marseilles  to  a  port  in  Sicily,  fell 
in  with  the  J)e  Bay,  a  screw  steamer  of  180o  tons 
register,  bound  to  iiangoon,  with  a  general  cargo : 
the  Be  Bay  was  making  signals  of  distress, 
having  lost  her  propeller;  the  Mary  Louisa 
towed  the  Be  Bay  to  Malta ;  the  services,  which 
lasted  about  sixty-two  hours,  were  rendered  under 
circumstances  of  great  difficulty  and  some  danger, 
and  it  was  alleged  by  the  owners  of  the  Ma  nj  Louiaa 
that  their  ship  sustained  considerable  damage 
consequent  on  the  services  so  rendered.  A  suit 
for  salvage  was  brought  by  the  Mary  Lonita 
against  the  Be  Bay  in  the  Vice-Admiralty  Court 
of  Malta,  the  value  of  the  Be  Bay,  her  cargo  and 
freight,  being  agreed  at  67,000^.,  and  the  judge 
awvded  the  sum  of  SKi^I  for  loss  and  damages, 
and  dOOOi.  for  salvage  services,  making  together 
8.536{.  From  that  judgment  the  owners  of  the 
Be  Buy  appealed  to  the  Privy  Council,  and  in 
support  of  their  appeal  contended  that,  in  no 
case,  ought  the  items  of  loss  or  damage  to  the 
salving  vessel  to  be  allowed  as  "moneys  num- 
bered," but  that  they  only  should  be  taken  into 
acconnt  generally  ,when  estimating  the  amount 
to  be  awarded  for  salvage  remuneration.  They 
also  contended  that  some  of  the  items  of  loss  or 
damage  ought  not  to  have  been  taken  into  con- 
sideration at  all.  The  judgment  delivered  by  Sir 
James  Hannen  contained  passages  in  the  follow- 
ing terms :  "  Their  Lordships  are  of  opinion  that 
it  IS  always  justifiable,  and  sometimes  important 
when  it  can  be  done,  to  ascertain  what  damages 
and  losses  the  salving  vessel  has  sustained  in 
rendering  the  salva^  services.  It  is  f recjuently 
difficult  and  expensive,  sometimes  impossible,  to 
ascertain  with  exactness  the  amount  of  such  loss, 
and  in  such  cases  the  amount  of  salvage  must  be 
assessed  in  a  general  manner  upon  so  liberal  a 
scale  as  to  cover  the  losses  and  afiord  an  adequate 
reward  for  the  services  rendered.  In  the  assess- 
ment  of  salvage  regard  must  always  be  had  to 
the  question  whether  the  pro|)erty  saved  is  of 
sufficient  value  to  supply  a  fund  for  the  due 
reward   of   the  salvors,  without  depriving   the 


owner  Of  that  benefit  which  it  is  the  object  of  the 
salvage  service  to  secure  him.  If,  aa  in  the  pre- 
sent case,  the  fund  is  ample,  it  is  but  just  that  the 
losses  voluntarily  incurred  by  the  salvors  should 
be  transferred  to  the  owner  of  the  property 
saved,  for  whose  advantage  the  sacrifice  has  been 
made,  and  in  addition  to  this  the  salvor  should 
receive  a  compensation  for  his  exertion  and  for 
the  risk  he  runs  of  not  receiving  any  compensa- 
tion in  the  event  of  his  services  proving  ineffectual; 
for  if  no  more  than  a  restitutio  in  integrum  were 
awarded  there  would  be  no  inducement  to  ship- 
owners to  allow  their  vessels  to  engage  in  salvage 
services."  And  again,  "  their  Lordships  are  there- 
fore of  opinion  that  the  learned  jud^e  below  has 
not  adopted  an  erroneous  principle  in  first 
estimating  the  amount  of  loss  sustained  by 
the  Mary  Louisa,  and  then  adding  to  it  an  amount 
for  salvage  services."  Their  Lordships,  howevei", 
having  examined  into  the  evidence,  did  not 
accept  all  the  items  of  loss  which  had  been  taken 
into  consideration  by  the  judge  of  the  Vice- 
Admiralty  Court,  ana  they  further  considered,  for 
the  reasons  expressed  in  the  judgment,  that  ho 
had  awarded  too  large  a  sum  for  salvage 
remuneration,  and  they  accordingly  hdd  that  an 
aggregate  of  6000!.  was  sufiScient.  Tho  case  of 
The  Be  Bay  has,  in  my  opinion,  established  the 
following  proposition  :  that  the  cost  of  repairing 
injuries  occasioned  by  rendering  salvage  service, 
and  the  loss  of  earnings  arising  from  the  deten- 
tion of  the  ship  whilst  such  repairs  are  being 
executed,  ought  to  be  ascertained  with  precision 
when  possible.  In  some  cases  which  will  readily 
suggest  themselves,  the  actual  cost  of  repairs  and 
loss  of  earnings  may  be  immaterial,  as  for  instance 
if  they  clearly  exceed  tho  recognised  limits  of 
salvage  award.  In  such  a  case  it  would  be  a  waste 
of  time  and  money  to  enter  into  such  evidence. 
In  other  cases  it  may  be  extremely  difficult,  if  not 
impossible,  to  ascertain  with  exactness  the  amount 
of  such  cost  and  loss,  and  in  such  cases  estimates 
must  be  adopted  in  making  the  general  award. 
During  the  arguments  in  the  Privy  Council,  in 
the  case  of  The  Be  Bay,  it  was  urged,  as  it  has 
been  urged  before  us,  that  by  allowing  the  cost 
of  repairs  and  loss  of  earnings,  and  then  a  further 
sum  for  salvage,  the  salvors  would  receive  pay- 
ment of  their  losses  twice  over;  but,  as  was 
pointed  out  in  the  judgment  delivered  by  Sir 
James  Hannen,  such  a  result  could  only  bo 
brought  about  by  tho  court,  after  giving  the 
amount  of  the  alleged  losses  specially,  taking  them, 
again  into  consideration  when  awarding  the 
remuneration,  an  error  into  -which  it  could  not 
be  presumed  that  any  judge  would  fall.  The 
cases  of  The  Martlui  (3  Hagg.  434),  The  Enchant- 
ress (Lush.  93),  The  EOma  (Lush.  650),  and  The 
Sta/r  of  Iiuiia  (1  P.  Div.  466 ;  3  Asp.  Mar.  Law  Cas. 
261),  were  cited  on  behalf  of  the  respondents,  but 
they  do  not  appear  to  me  to  displace  the  authority 
of  the  older  cases  cited  on  behalf  of  the  appellants, 
and  which  vrere  referred  to,  approved,  and  anted 
upon  in  the  cases  of  The  Sunniside  and  The  Be 
Bay.  I  fully  recognise  the  very  large  discretion 
which  is  vested  in  the  judge  wnen  dealing  with 
salvage  cases ;  but  it  is,  in  my  opinion,  a  discretion, 
the  exercise  of  which  may  be  reviewed,  and  how- 
ever unwilling  a  Court  of  Appeal  majr  be  to 
interfere  with  a  decision  at  which  the  jud^e  in 
the  exercise  of  his  discretion  has  arrived,  it  is  its 
plain  duty  to  do  so  when  in  its  opinion  the  dis- 
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cretion  has  been  exercised  in  a  manner  trhich  has 
failed  to  do  complete  justice  between  the  litigant 
parties.  The  alterations  whicb  are  occasionally 
made  in  the  amount  of  salvage  awards  illustrate 
the  general  principle  to  which  I  am  adverting, 
and  a  rejection  of  evidence  which  ought  to  have 
been  received  would  appear  to  be  a  stronger  case 
for  its  application.  Under  these  circumstances  I 
cannot  assent  to  the  ar^ment  of  Mr.  Webster 
that  the  principles  enunciated  in  the  judgment  in 
the  case  of  Ths  Be  Bay  are  unsound ;  on  the  con- 
trary, it  appears  to  me  not  only  that  they  are 
sound,  having  regard  to  past  authority,  but  that 
they  are  consistent  both  with  justice  and  policy, 
when  we  bear  in  mind  the  purposes  for  which  the 
jurisdiction  of  our  courts  is  exercised  in  salvage 
cases.  For  these  reasons,  and  bearing  in  mind 
that  the  property  salved  in  the  present  case  was 
of  snfiScient  value  to  supply  a  fund  for  the  due 
reward  of  the  salvors,  I  think  that  the  learned 
jndg^  by  whom  this  action  was  tried  ought  either 
to  have  received  the  evidence  which  was  rejected 
before  making  his  award  for  the  salvage  service 
proper,  or  to  have  referred  it  to  the  registrar  and 
merchants  to  estimate  the  additional  allowance 
for  costs  of  repairs  and  loss  arising  from  deten- 
tion. 

LiHSUT,  L.  J.— This  is  an  appeal  by  the  owners 
of  the  steamship  Miasouri  against  a  decision  of 
Butt,  J.  awardmg  a  sum  of  6600i.  for  salvage 
services  rendered  by  the  MUtouri  to  the  steam- 
ship City  of  Ohegter.  The  value  of  the  siJved 
property  was  179,000?.,  and  there  were  111  pas- 
sengers on  board  the  Ciiy  of  Chester.  The  value 
of  the  salving  property  was  189,0001.,  and  the 
court  apportioned  the  65002.  awarded  as  follows  : 
45002.  to  the  owners  of  the  Missouri,  and  20001.  to 
the  master  and  crew.  The  sum  of  4500?.  awarded 
to  the  owners  of  the  salving  ship  is  a  very  large 
aom,  butt  large  as  it  is,  her  owners  complajn  that 
it  is  not  enough  to  cover  the  loss  they  have 
actually  sustained  by  reason  of  the  services  their 
ship  rendered  to  the  City  of  Ghetter.  Hiey  allege 
that  the  Missouri  broke  her  crtuok  shaft,  and 
suffered  further  injuiy,  and  that  the  cost  of 
repairs  alone  amounted  to  between  2000i.  and 
2600Z.  They  further  allege'  that  it  took  thirty 
days  to  make  good  these  repairs,  and,  taking  the 
demurrage  rate  of  the  Missouri  to  be  1282. 13«.  a 
day,  they  estimate  their  loss  occasioned  by  her 
detention  for  repairs  at  39002.,  making  their  whole 
actual  loss  from  59002.  to  64002.  By  the  statement 
of  claim  the  plaintiffs  demanded,  if  necessary,  a 
reference  to  the  registrar  and  merchants  to 
ascertain  the  amount  of  damage  suffered  by  the 
Missouri  in  rendering  the  salvage  services.  At 
the  trial  the  plaintiffs  tendered  evidence  in 
support  of  their  above-mentioned  claims,  but  the 
learned  judge  refused  to  receive  it,  and  he  refused 
to  direct  a  reference  to  the  registrar  and  mer- 
chants to  ascertain  the  amount  of  loss  actually 
sustained  by  reason  of  the  injuries  done  to  the 
Missouri,  and  of  her  detention  for  repair.  The 
view  taken  by  the  learned  judge  is  expressed  at  p.  45 
of  the  record.  The  substantia  question  raised  by 
the  appeal  is  whether  the  learned  judge  ought  to 
have  received  evidence  of  the  above-mentioned 
losses,  and  whether  he  ought,  considering  the 
nature  of  the  salvage  services  and  the  great 
value  of  the  property  saved,  to  have  awarded  to 
the  owners  of  tne  salving  ship  such  a  sum  as 
would  at  least  cover  their  losses  out  of  pocket. 


I  think  he  ought,  and  my  reasons  for  so  thinking 
are  as  follows :  Salvage  is  the  compensation  made 
to  those  by  whose  assistance  a  ship  or  its  cargo 
has  been  saved  from  impending  peril  or  recovei«d 
from  actual  loss.  The  claim  to  compensation  for 
salvage  services  is  enforceable  by  action  in  the 
Court  of  Admiralty.  The  persons  m  whose  favour 
the  claim  will  be  recognised,  and  the  circum- 
stances under  which  compensation  to  them  will 
be  awarded,  have  been  the  subject  of  judicial 
decision,  and  the  leading  principles  applicable  to 
these  matters  may  be  taken  as  settled.  If  the 
claimants  come  within  the  recognised  class  of 
salvors,  and  the  circumstances  under  which  com- 
pensation is  habitually  awarded  are  proved,  their 
claim  is  allowed.  In  such  cases  the  claim  is  made 
and  allowed,  not  as  a  matter  of  favour  which  can 
be  granted  or  refused  at  the  arbitrary  discretion 
of  the  court,  but  as  a  matter  of  right.  The 
Mercantile  Law  Amendment  Act  1854  (17  &  18 
Vict.  c.  104),  8.  458,  clearly  recognises  this  right. 
It  is  true  the  Act  in  sect.  458  is  confined  to  salvage 
in  the  United  Kingdom,  but  by  the  law  of  tms 
countrv  the  nature  of  the  right  does  not 
depend,  upon  whether  the  salv^e  services  were 
rendered  on  the  high  seas  or  on  British  territorial 
waters.  The  lien  which  salvors  have  is  only  con- 
sistent with  the  existence  of  a  right  to  be  remu- 
nerated for  their  services,  and  this  lien  exists 
wherever  the  services  may  have  been  rendered. 
But  although  the  salvors  have  a  right  to  com- 
pensation for  salva^  services,  the  amount  to 
which  they  are  entitled  is  not  fixed  more  de- 
finitely than  by  saying  it  ought  to  be  reasonable. 
What  is  reasonable  in  any  case  must  depend  upon 
all  the  circumstances  of  that  case,  and  different 
minds  will  naturally  sometimes  differ  in  their 
views  of  what  is  reasonable.  But  here  agMn 
some  circumstances  are  always  material  for  con- 
sideration, and  these  have  been  ascertained  by 
experience,  and  the  court  has  for  its  guidance 
a  long  course  of  judicial  decision  to  assist  it  in 
comingto  a  proper  conclusion  in  each  particular 
case.  The  first  matter  for  consideration  is  the 
nature  of  the  service  rendered,  the  danger  from 
which  the  one  ship  has  been  saved  and  the 
danger  to  which  the  other  ship  has  been  exposed. 
Under  this  head  have  to  be  considered  the  skill 
and  courage  of  the  salvors,  and  the  risk  of  life 
and  death  as  well  to  the  saved  as  to  their 
rescuers.  A  salvage  service  which  hardly  exceeds 
ordinary  towage  is  naturally  remunerated  on  a 
very  different  scale  from  an  heroic  rescue  from 
imminent  destruction.  The  next  matter  for  con- 
sideration is  the  value  of  the  property  saved.  The 
Erimary  object  of  saving  a  ship  and  her  cargo 
■om  loss  is  to  preserve  them  for  their  owners, 
and  this  object  would  be  defeated  if  the  rema* 
neration  awarded  to  the  salvors  were  so 
large  as  to  deprive  the  owners  of  the  saved 
ship  and  cargo  of  all  benefit  from  their  pre- 
servation. This  consideration  at  once  limits  the 
amount  of  the  salvors'  remuneration;  for  how 
ever  meritorious  their  services,  salvors  are  never 
awarded  such  a  sum  as  to  make  those  services 
useless  to  those  who  have  to  pay  for  them.  The 
value  of  the  ship  and  cargo  saved  is  therefore 
always  one  element,  and  a  very  important 
element,  in  considering  the  amount  to  be  awarded 
to  salvors.  There  is  not,  however,  any  definite 
rule  either  as  to  the  proportion  of  value 
to   be    given   to    the    salvors    or    as    to   the 
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proportion  to  be  left  for  the  owners  of 
the  property  saTed :  see  The  Salaeia  (ubi 
tap.).  And  it  is  obvious  that  whilst  a  small  per- 
centage on  a  very  large  value  might  be  proper  in 
one  case,  the  same  percentage  might  be  a  very 
inadequate  remuneration  in  another  case.  The 
risk  of  getting  little  by  reason  of  the  compara- 
tively small  value  of  flie  property  saved  is  one 
of  those  risks  which  salvors  always  run.  Another 
circumstance  which  has  to  be  taken  into  con- 
sideration is  the  risk  salvors  always  run  of 
getting  nothing  at  all  by  reason  of  the  failure  of 
their  efforts  to  save.  However  strenuous  those 
eSorts,  however  heroic,  still,  if  unsuccessful,  they 
go  nnrewarded.  They  have  not  in  the  result 
benefited  the  owners  of  the  ship  or  cargo,  and 
there  is  nothing  preserved  out  of  which  remu- 
neration can  be  paid.  Another  circumstance  to 
be  considered  is  the  importance  of  so  remunerating 
salvors  as  to  make  it  worth  their  while  to  succour 
ships  in  distress.  This  consideration  renders  it 
necessary  to  be  liberal  not  only  to  captains  and 
crews  who  perform  the  salvage  services,  but  also 
to  the  owners  of  vessels  engaged  in  those  services 
where  such  vessels  have  been  injured  or  exposed 
to  danger.  The  salving  vessel  is  often  herself 
exposed  to  imminent  peril.  The  risk  of  loss  or 
damage  to  her  is  often  very  great,  and  the  damage 
actually  done  to  her  and  the  loss  actually  sus- 
tained by  her  owner  from  delay  in  her  voyage  and 
otherwise  may  be,  and  often  is,  very  considerable. 
Hence  one  elemert  in  determining  the  amount  to 
be  awarded  for  salvage  services  is  the  value  of 
the  salving  ship  and  cargo  which  have  been 
exposed  to  risk,  and  the  nature  and  extent  of  the 
risK  are  other  elements  for  consideration.  Where 
the  salving  vessel  is,  as  in  the  present  case,  a 
large  and  valuable  steamer,  exposed  to  great  risk, 
the  claims  of  her  owner  deserve  very  favourable 
attention :  see  por  Dr.  Lushington  in  The  Spii-it 
of  the  Age  (Swa.  286).  Unless,  where  the  salving 
vessel  is  a  valuable  steamer,  the  remuneration 
awarded  to  her  owner  is  sufficient  to  cover  this 
risk,  owners  of  such  vessels  will  naturally  dis- 
courage their  employment  in  salvage  services ;  a 
result  which  would  be  very  disastrous,  and  which 
the  court  should  do  what  it  can  to  prevent.  In 
order  to  avoid  such  a  consequence  as  this  it  is 
necessary  that  the  amount  of  compensation 
awarded  to  the  owner  of  the  salving  ship  shall, 
wherever  practicable,  be  sufficiently  large  to 
cover  the  risk  of  damage  and  loss  which  he  ran 
where  fortunately  none  has  been  sustained.  And 
where  dam<^e  and  loss  have  been  in  fact  sus- 
tained, and  Its  amount  can  be  ascertained,  it  is 
necessary  that  the  sum  awarded  shall,  when 
possible,  be  large  enough  to  cover  such  an  amount. 
This  amount,  however,  ought  not  to  be  the  measure 
of  the  remuneration,  for  the  damage  actually 
sustained  may  be  very  small,  and  there  may  have 
been  serious  risk  of  sustaining  much  greater 
damage.  Besides  which  there  is  always  the  risk 
of  earning  nothing  by  reason  of  the  loss  of  the 
succoured  vessel.  Ine  amount  of  loss  actually 
sustained  by  the  owner  of  the  salving  ship  can 
therefore  seldom,  if  ever,  be  the  maTimnm  limit 
of  the  remnneration  to  be  awarded  to  him. 
Neither  can  such  loss  be  always  the  minimum 
limit.  It  never  can  be  so  where  the  value  of  the 
ship  and  cargo  saved  is  too  small  to  admit  of  pay- 
ment in  full  of  the  loss  in  question.  And  even 
where  the  value  is  sufficient,  the  salvage  service 


may  be  so  trifling  as  to  render  it  unreasonable  to 

throw  the  loss  sustained  by  the  salvors  on  the 
owners  of  the  property  saved.  But  where  the 
salvage  services  nave  been  dangerous  to  the 
salvors,  and  have  occasioned  them  serious  pecu- 
niary loss,  and  have  been  highly  valuable  to  the 
owners  of  the  property  saved,  and  where  the 
value  of  the  ship  and  car^  saved  is  ample  not 
only  to  defray  the  loss  sastained  by  the  salvors  in 
addition  to  a  proper  sum  for  the  services  of  the 
master  and  crew  of  the  salving  ship,  but  also  to 
leave  a  substantial  surplus  for  the  owner  of  Ijhe 
property  saved,  in  such  a  case  the  sum  to  be 
awarded  to  the  owner  of  the  salving  ship  ought 
to  be  enough  to  cover  her  actual  loss  and  what- 
ever additional  risk  he  ran.  Of  course  care  must 
be  taken  not  to  fall  into  the  error  of  remunerating 
him  twice  over  for  the  same  risk.  He  must  not 
be  remunerated  for  the  risk  he  ran  of  suffering 
the  loss,  the  amount  of  which  is  ascertained  ana 
taken  into  consideration  as  the  loss  sustained. 
Another  very  important  reason  for  ascertaining 
the  amount  of  pecuniary  loss  sustained  by  the 
owner  of  the  salving  vessel  is  to  enable  the  court 
to  make  a  proper  apportionment  of  the  total  sum 
awarded  for  salvage  services,  for  it  is  obvious  that 
no  part  of  that  sum  which  is  given  to  cover  the 
risk  run  by  the  shipowner  or  damage  to  the  ship 
ought  to  go  to  the  master  or  crew.  Having  thus 
examined  the  principles  applicable  to  this  subject, 
it  is  necessary  to  turn  to  the  authorities  and  see 
how  they  stand.  In  The  Oscar  (ubi  vtm.)  the  value 
of  the  salved  ship  and  cargo  was  24001. ;  the  sum 
of  2202.  was  awarded  for  salvage  and  apportioned 
between  five  sailing  smacks  ;  but  in  addition  to 
this  sum  Sir  Christopher  Bobinson  directed  a 
reference  to  the  registrar  and  merchants  to  ascer- 
tain the  amount  of  loss  and  damage  actually  sus- 
tained by  the  different  salvors.  Again,  in  The 
Salaeia  (vhi  mp.)  the  same  learned  judge  awarded 
15002.  for  salvage  services,  and  in  addition  6002. 
to  the  owners  of  the  salving  ship  for  injuries  sus- 
tained by  her,  and  a  further  sum  of  lOOOZ.  to  them 
for  the  loss  of  a  sealing  voyage.  This  last  sum 
was  assessed  by  the  registrar  and  merchants  to 
whom  the  assessment  of  this  loss  was  referred. 
The  learned  judge  remarked  upon  the  report  of 
the  registrar  and  merchants  that,  "  it  relieves  the 
court  from  the  task  of  forming  conjectural  esti- 
mates  of  such  consequences  as  are  attributed  to 
the  engagement  of  tne  vessel  in  this  salva^ 
service.  In  all  judicial  investigations  it  is 
desirable  to  substitute  accuracy  for  conjecture 
when  the  expense  of  so  doing  is  not  too  great.  In 
The  Jane  (ubi  sup.)  the  same  learned  judge 
awarded  12002.  in  all.  Of  this  sum  500/.  was 
awarded  to  the  master  and  crew  of  the  salving 
ship,  and  7002.  was  ^ven  to  her  owners  for 
demurrage,  repairs,  risks,  and  expenses.  The 
value  of  the  ship  and  cargo  salved  was  70002. 
The  owners  of  the  salving  ship  claimed  3502.  for 
demurrage,  repairs,  and  expenses,  and  there  being 
no  dispute  as  to  these  figures,  no  reference  to 
ascertain  them  was  necessary,  and  they  were 
accordingly  adopted  by  the  court.  In  The  Sara- 
toga (u2m.  sup.)  the  value  of  the  ship  and  cargo 
salved  was  52,0921.  The  salving  vessel  was  a 
steejner  and  was  crushed  against  the  landing 
stage  at  Liverpool,  and  was  damaged.  Dr.  Lush- 
ington estimated  the  damage  at  1502.,  the  loss  of 
employment  when  under  repair  at  2502.,  making 
together  4002.,  and  he  awarded  6002.  in  aU.  There 
Digitized  by 


494— Vol.  LI.,  N.  s.] 


THE  LAW  TIMES. 


[Dec.  13,  1884. 


Ct.  of  App.] 


The  City  or  Chesteb. 


[Ct.  op  App. 


seems  to  have  been  no  discussion  in  this  case 
as  to  the  admissibility  or  non-admissibility  of 
evidence  as  to  the  cost  of  repairing  the  damage 
sustained  or  as  to  the  loss  of  employment, 
bat  it  is  plain  from  the  judgment  that  Dr. 
Lushington  fixed  the  salvage  awarded  at  an 
amount  sufficient  to  cover  these  losses  as  well  as 
ordinary  salvage  services.  In  TIte  Alhert  (uhi 
aup.)  Dr.  Lushington,  in  awarding  400Z.  to  a  cutter 
which  was  damaged  in  saving  a  ship  and  cargo 
worth  16721.,  expressly  said  the  400f.  included  the 
damage  to  the  cutter.  This  remark  again  shows 
that  the  salvage  awarded  ought  at  all  events  to 
cover  the  amount  of  damage  sustained  by  the 
salving  ship  when  the  property  saved  is  of  suffi- 
cient value  to  enable  this  to  be  done.  This  case  is 
reported  with  two  others.  The  OHo  Herman  and 
Tm  Ella  (Jonaianee,  and  in  the  head-note  it  is 
stated,  "  in  all  cases  the  value  of  the  salving 
vessel  is  regarded,  and  to  whatever  remuneration 
is  given,  must  be  added  a  sum  to  meet  any 
damage  she  sustains."  But  I  cannot  find  any- 
thing in  the  judgment  in  those  cases  which 
warrants  so  wide  a  proposition.  It  is  evidently 
inaccurate  where  the  damage  done  to  the  salving 
ship  is  very  great  compared  with  the  value  of 
the  ship  and  cargo  salved.  In  The  Miidliopper 
{ubi  rwp.)  Sir  Robert  Phillimore  expressly  decided 
after  argument  that  the  owner  of  the  salving  ship 
was  entitled  to  be  compensated  for  the  damage 
to  the  ship  and  for  her  detention  during  repair, 
in  addition  to  what  was  awarded  for  salvage 
services.  In  this  case  the  principle  being  decided, 
the  figures  were  agreed.  In  The  Sunmtide  (uhi 
aup.)  evidence  was  tendered  of  what  the  salving 
vessel,  the  Monarch,  might  have  earned  if  she 
had  not  been  occupied  in  rendering  the  salvage 
Bervioe,  and  also  of  the  cost  of  repairing  the 
damage  done  to  her.  This  evidence  was  ob j  ected  to 
on  the  ground  that  no  fixed  sum  could  be  awarded 
for  these  matters  in  addition  to  the  sum  given  as 
a  salvage  reward  which  covered  these  items.  Sir 
James  Hannen  admitte,d  the  evidence  as  an  ele- 
ment to  be  considered  in  awarding  the  remu- 
neration to  be  paid  to  a  vessel  which  has  rendered 
salvage  services,  and  he  awarded  the  Monarch 
200?.  for  salvage  services  pure  and  proper,  and 
100/-.  beyond  that  for  loss  of  profit  and  repairs. 
The  last  and  most  important  case  in  which  this 

Suestion  has  been  discussed  was  the  case  of  The 
)e  Bay  {uhi  sup.),  decided  by  the  Privy  Council. 
In  that  case  the  judge  of  the  Yice-Admiralty 
Court  of  Malta  had  awarded  a  salving  ship  5000Z. 
for  salvage  services  and  3500Z.  for  demurrage  and 
damages,  i.e.  8500Z.  in  all.  An  appeal  was  brought 
on  the  ground  that  this  sum  was  excessive,  and 
the  Privy  Council  reduced  the  amount  to  6000?. 
The  court  thought  that  some  of  the  items 
of  loss  were  not  satisfactorily  proved,  but  the 
court  nevertheless  would  not  disturb  the  judg- 
ment on  these  items,  but  the  Judicial  Committee, 
allowing  them  to  stand,  reduced  the  6000?.  on  the 
ground  that  the  court  below  having  allowed  all 
damages  and  losses  in  full  had  been  too  liberal 
in  adding  so  large  a  sum  as  50002.  to  them. 
In  this  case  the  Privy  Council  expressly  decided 
that  the  court  below  had  done  right  in 
admitting  evidence  of  the  loss  sustained  by  the 
salving  vessel  and  in  ascertaining  the  amount  of 
such  loss,  and  in  fixing  the  sum  awarded  high 
enough  to  cover  such  loss  and  a  proper  remunera- 
tion for  the  salvage  services.    It  is  true  that  the 


decisions  of  the  Privy  Council  are  theoretically 
not  binding  on  this  court,  but  in  cases  of  mercan- 
tile or  Admiralty  law  where  the  same  principles 
are  professedly  followed  in  the  colonies  ana  in 
this  country,  it  is,  to  say  thp  least,  highly  unde- 
sirable that  there  should  be  any  conflict  between 
the  decisions  of  the  Judicial  Committee  and 
those  of  the  High  Court  or  Courts  of  Appeal  in 
this  country.  Even  if  therefore  I  doubted  the 
correctness  of  the  decision  in  the  case  of  The  Df 
Bay  (vhi  sjy).),'!  should  be  disposed  to  follow  it 
rather^  than  depart  from  it,  and  so  introduce  a 
diversity  of  practice  where  there  ought  to  be  no 
difference  in  principle.  But  in  fact  the  cases 
already  referred  to  seem  to  me  fully  to  warrant 
the  decision  in  the  case  of  The  De  Bay,  and  I  do 
not  regard  it  as  introducing  any  new  practice  or 
principle.  It  must,  howevnr,  always  be  borne  in 
mind  that  the  court  was  there  dealing  with  a  case 
in  which  the  value  of  the  propeity  saved  was  very 
large  compared  with  the  whole  sum  awarded  to 
the  salvors,  and  that  there  was  no  circumstance  to 
prevent  the  court  from  awarding  enough  to  cover 
the  whole  loss  su.stained  by  them.  The  conclu- 
sion to  be  drawn  from  these  authorities  is,  that 
where  the  property  saved  is  ample  in  the  sense 
already  explained,  and  where  there  is  no  circum- 
stance which  the  court  can  see  at  once  would 
prevent  it  from  giving  an  amount  of  salvage 
sufficient  to  cover  the  loss  sustained  by  the  salvors, 
evidence  has  been  received,  and  ought  to  be 
received,  to  show  the  •  amount  of  loss  actually 
sustained  by  the  owner  of  the  salving  ship  by 
reason  of  the  salvage  services,  with  a  view  to  fix 
his  remuneration  at  a  sum  that  will  cover  such 
loss,  and  remunerate  him  for  such  farther  risk  as 
he  ought  to  bo  compensated  for.  This  view  is 
corroborated  by  the  form  of  statement  of  claim 
given  in  Appendix  C,  s.  8,  No.  6,  to  the  Bules  of 
the  Supreme  Court  1883.  In  that  form  will  be 
found  amongst  the  particulars  of  a  salvor's  claim, 
"Damage  done  to  the  salving  ship,  so  much." 
These  forms  were  settled  by  persons  of  great 
experience ;  and  although  of  course  they  are  only 
illustrative  and  not  conclusive  on  any  question  of 
principle,  the  form  in  question  indicates  that, 
where  a  salving  ship  has  been  injured,  the  cost  of 
repairing  her  ought  to  be  stated.  If  it  ought  to 
be  stated,  evidence  in  support  of  the  statement 
ought  not  to  be  rejected  except  in  cases  where  it 
is  useless  to  admit  it.  If  it  be  said  that  the 
amount  of  salvage  to  be  awarded  is  discretionary 
with  the  judge,  the  answer  is  that  his  discretion  i<> 
a  judicial  discretion  and  not  an  arbitrary  discre- 
tion, and  that  a  judge  who  excludes  evidence 
on  a  matter  which  he  ought  to  consider  does 
not  place  himself  in  the  position  in  which  he 
ought  to  be  before  his  discretion  can  be  exercised. 
I  do  not,  however,  wish  to  he  understood  as 
going  further  than  the  court  did  in  the  case  of  The 
De  Bay  (ubi  aup.).  When  the  judge  has  ascer- 
tained the  amount  of  loss  sustained  by  the  salvors, 
it  still  remains  for  him  to  decide  what  amount  of 
salvage  is  reasonable,  regard  being  had  to  all  the 
circumstances  of  the  case — ^the  amount  of  loss 
sTistained  by  the  salvors  being  only  one  of  them. 
But  unless,  owing  to  the  comparatively  small 
value  of  the  property  saved,  the  trifling  nature 
of  the  salva^  services,  or  some  other  circum- 
stances, the  ]udge  can  foresee  that  it  will  be 
useless  to  inquire  into  the  loss  sustained  by  the 
salvors,  he  ought,  in  my  opinion,  to  receive  evi- 
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dence  of  snch  loss.  In  the  present  ca«e  the  Talne 
of  the  salved  property  was  ample  not  only  to 
defray  any  amonnt  of  remuneration  which  could 
be  reasonably  awarded  to  the  salvors,  but  also  to 
leave  a  very  large  surplus  to  the  owners  of  the 
property  saved.  The  salvage  service  was  im- 
piortant,  and  there  was  no  circumstance  to  justify 
the  court  in  coming  to  the  conclusion  that  the 
evidence,  if  taken,  would  not  affect  the  amount  of 
salvage  to  be  awarded.  The  Wrned  judge  who 
tried  the  action  awarded  to  the  owners  of  the 
salving  ship  46001.,  which  is  a  large  sum ;  but,  as 
already  stated,  he  refused  to  allow  evidence  to 
be  given  either  before  himself  or  the  registrar  of 
the  loss  sustained  by  those  owners  by  reason  of 
the  damage  done  to  their  vessel,  and  liy  reason  of 
the  delay  in  her  voyage.  The  learned  judge,  how- 
ever, had  not  the  assistance  of  the  decision  of  the 
Privy  Council  in  the  case  of  The  Be  Bay  (nhi 
atip.),  for  that  case  was  not  dccidod  till  June 
1883,  two  months  after  the  present  case  was 
heard  by  him.  Had  that  decision  been  reported, 
the  learned  judge  would  no  doubt  have  followed 
it.  For  the  reasons  above  stated  I  am  of  opinion 
that  the  learned  judge  ought,  under  the  circum> 
stances,  either  to  have  admitted  the  evidence 
which  he  rejected,  and  then  to  have  decided 
what  would  be  a  proper  sum  to  award  the 
Ralvors,  or  to  have  fixed  the  remuneration 
for  mere  salvage,  and  to  have  referred  the 
amount  of  loss  to  the  registrar  and  merchants, 
and  have  added  that  amount  to  the  former  sum. 
Had  he  adopted  either  of  these  courses,  and 
ascertained  as  a  fact  that  the  salvors'  losses  out 
of  pocket  amounted  to  between  5000Z.  and  60002., 
which  is  what  they  allege,  I  cannot  think  that  he 
woold  have  considered  45001.  sufficient  for  their 
remuneration.  Whether  the  judge  of  the  Ad- 
miralty Division  of  the  High  Court  in  this  or  any 
other  salvage  action  will  himself  ascertain  the 
amount  of  loss,  or  refer  it  to  the  registrar  and 
merchants,  is  entirely  a  matter  for  his  discretion. 
But  I  cannot  think  it  discretionary  with  him  to 
admit  or  reject  evidence  of  snch  loss  where,  as  in 
this  case,  there  is  nothing  to  justify  the  rejection 
of  the  evidence  as  useless,  and  where  there  can  be 
no  difference  of  opinion  as  to  the  ample  value  of 
the  property  saved  to  admit  of  the  application  of 
the  course  followed  in  the  case  of  The  D«  Bay 
{uln  gujy.).  The  appeal  ought  not,  in  my  opinion, 
to  be  dismissed,  but  the  order  of  the  court  below 
ought  to  be  varied  so  far  as  it  relates  to  the  sum 
of  45002.  awarded  to  the  appellants.  Unless, 
therefore,  the  M>pellant8  prefer  to  take  the  sum  of 
4.j00{.  awarded  them,  they  are  entitled  to  an 
inquiry  in  the  terms  stated  by  the  Master  of  the 
Rolls,  in  order  to  ascertain  the  amonnt  of  loss 
sustained  by  them,  and  to  add  the  amount  when 
ascertained  to  the  sum  awarded  for  the  us6  of  tho 
ship  and  the  risk  of  her  earning  £othing,  and  this 
sum  we  fix  at  1000/. 

Solicitors  for  the  appellants,  BaUson  and  Co. 

Solicitors  for  the  respondents,  HiU,  Dxckenton, 
lAtjlithouni,  and  Dickenson. 


July  1,  3,  and  Aug.  8. 

(Before  Bhett,  M.R.,  Bowen  and  Pry,  L.JJ.) 

S.vsDEBSoy  V.  The  Mavoe,  Ac.  of  Berwick-upok- 

TWEED.  (a) 

APPEAL  PEOM  THE    Ql'EES'S  BENCH  DIVISIOX. 

Ijondlord  and  tenant — Q.uiet  enjoyment — Breach 
of  eoivnani — Act  of  person    Umfnthj  elaiminf) 
through  lessor. 
VThere  the.  lessee's  orJ!nar>i  and  lavrfnl  enjoyment 
of  demised  l<i)id  is  sahstantially  interfered  leith  by 
the  art  of  the  lessor,  or  of  those  latrfully  elaimint/ 
vnder  him,  the  corenaui  for  quiet  enjoyment  is 
broken,  although  neither  the  title  to  nor  the  losses- 
sion  of  the  hind  is  othencise  affected. 
Befendants  demised  a  farm  toplainiif,  u-illi  a  core- 
nant  for  quiet  enjoiimeiit.    Befendants  had  }>re- 
riously   demised  an  adjoining  farm  to  another 
lessee^  vith  the  right  to  iise  the  drains  through 
plaintiff's  land  for  the  purpose  of  carrying  an-ay 
so  much  icater  as  they  were  adeqtiate  to  carry. 
Water  escaped  from  these  drains,  aiul   caused 
damage  to  plaintiff's  farm.    Part  ofsu^h  damage 
was  otring  to  the  excessive  ?we  ly  the  lessee  of  the 
adjoining  farm  of  properly  constructed  drains, 
and  part  to  the  improper  construction^  of  other 
drains  vjJiich  he  used  properly. 
Held,  that  for  the  first-mentioned  damage  defen- 
dants were  not  liable,  but  that  the  last -mentioned 
damage  was  a  substantial  interruption,  by  a  per- 
son latrfully    claiming  through    defendants,  _  of 
plaintiff's  enjoyment  of  the  land  demised  to  him, 
and  so  constitnfed  a  breach  of  the  covenant^  for 
quiet  enjoyment,  for  which  defendants  were  liable 
in  damages. 
JudgTnent  of  Ben  man,  J.  varied. 
This  was  an  action  brought  by  a  lessee  against  his 
lessors  to  recover  damages  for  injury  caused  to  the 
demised  farm  by  the  escape  of  wator  under  the 
circumstances  mentioned  m  the  judgment  of  the 
court,  where  the  facts  of  the  case  are  fully  stated. 
The  trial  took  place  at  Newcastle-upon-Tyne, 
before  Denman,  J.  without  a  jury. 

The  learned  judge  gave  judgment  in  favour  of 
the  plaintiff,  and  the  defendants  appealed. 

July  1  and  3.— The  appeal  was  argued  by  Sir 

F.  Herschell  (S.G.)  (iMckwood,  Q.C.  and    T.    W. 

Chitty  with  him)  for  the  defendants,  and  by  Wills, 

Q.C.  and  Oainsford  Bruce,  Q.C.  for  the  plaintiff. 

The  following  authorities  were  referred  to : 

Hurdmon  v.  37i«  'Sortti-'Eaftem  Boilwav  Oomponj/, 

38  CT.  Bep.  N.  S.  339  ;  3  0.  P.  Div.  168; 
Bu&eU  V.  Brovm,  9  L.  T.  Hep.  N.  S.  627 ;  4  D*  0. 

J.  AS.  185; 
Alston  T.  Qrant,  8  £.  &  B.  128 ; 
Pyer  v.  Carter,  1  H.  A  N.  916 ; 
Walts  T.  KeUon,  24  L.  T.  Kep.  N-  S.  209 ;  L.  Bep. 

6  Ch.  166 ;  

Whmldon  v.  Burroit*,  41  L.  T.  Eep.  N.  S.  327 ;  12 

Ch.  Div.  31 ; 
Ewart  V.  Cochrane,  5  L.  T.  Eep.  N.  S.  1 ;  4  Mac 

qaeen,  117 ;  „ 

BuM.Il  V.  WM^iU,  50  L.  T,  Eep.  N.  S.  673;   25  Ch. 

Div.  559 ; 
Richards  T.  Rose,  9  Ex.  218; 
Rylands  v.  PUtcher,  19  L.  T.  Bep.  N.  S.  220 ;  L.  Bep. 

3H.  L.  330; 
R.  V.  Pedly,  1  A.  A  E.  822 ; 
Anderson  v.  Oppenhtimer,  5  Q.  B.  Div,  602; 
Todd  y.  Flight,  9  C.  B.  N.  8.  377 ;  30  L.  J.  21,  C.  P. ; 
Lord  Egramont  v.  Pulman,  M.  k  M.  404 ; 
Bell  T.  Twmtyman,  1  Q.  B.  766. 

Cur.  adv.  vult. 

(a)BApr>rted  bj  i>.  & Hutchixr,  Eaq.,  Barrlatar-at-Law. 
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Aug.  8. — ^The  judgment  of  the  conrt  was  read 
by 

Fbt,  L.J. — ^In  thiB  case  there  has  been  some 
difiScnlty  in  ascertaining  the  facta  necessary  for 
the  determination  of  the  questions  raised  ;  but 
■we  ttfink  that,  from  the  statements  of  counsel,  and 
the  findings  of  the  referee,  the  following  narra- 
tive may  be  taken  as  the  basis  for  decision.  In 
the  year  1845  a  moorland  district  within  the 
borough  of  Berwick  was  inclosed,  and  a  system 
of  dramage  formed,  the  general  scheme  of  which 
consisted  in  the  construction  of  long  lines  of 
underground  draLns,  converging  as  they  passed 
from  the  higher  to  the  lower  ground,  which  were 
ted  by  transverse  and  nearly  parallel  lines  of  field 
drains.  There  appears  to  have  been  one  general 
scheme,  which  embraced  several  farms  belonging 
to  the  defendants,  including  the  plaintiffs  farm, 
and  a  farm  lying  above  the  plaintiffs  farm  and 
adjoining  it.  Three  of  the  long  lines  of  drain 
coming  from  the  land  above  the  plaintiffs  farm 
met  firet  inside  the  upper  boundary  of  that  farm 
in  a  field  marked  0  on  the  map  which  has  been 
used  in  this  case,  and  from  thence  the  water  was 
carried  in  a  larger  drain  through  the  remainder 
of  the  plaintiffs  farm.  In  1865  the  defendants 
demised  to  one  Alexander  Cairns  the  farm  lying 
above  the  plaintiffs  farm,  the  general  wor(J8  of 
the  demise  including  the  words  "  waters  and 
watercourses."  In  1870  the  plainfcLS  entered  into 
the  occupation  of  the  farm  in  respect  of  which 
he  is  now  suing,  and  in  1875  the  defendants 
executed  to  him  a  lease  of  the  farm,  creating  a 
term  as  from  the  year  1870.  This  lease  reserved 
to  the  defendants  a  right  to  enter  upon  the 
demised  premises,  and  view  and  repair,  or  make 
anew,  the  watercourses  which  then  were,  or  should 
at  any  time  during  the  term  be  csuried  through 
the  lands,  and  to  make  such  alterations  therein  as 
they  should  think  necesBaiT,  and  it  also  contained 
a  covenant  on  the  part  of  the  lessors  that  it  should 
be  lawful  for  the  plaintiff  peaceably  and  quietly 
to  hold,  possess,  and  enjoy  the  demised  premises 
during  the  term,  without  any  eviction,  mterrup- 
tion,  or  denial  from   or  by  the  lessors,  or  any 

ferson  lawfully  claiming  through  or  under  them, 
fc  further  contained  a  covenant  by  the  lessors  to 
drain  such  portions  of  the  demised  land  in  such 
maimer  and  at  such  times  as  they  might  deem 
necessary.  At  some  time  prior  to  the  year  1880 
some  of  the  water  passing  down  the  drains  in 
Cairns'  farm  escaped  at  a  spot  within  that  farm, 
and  near  the  borders  of  the  plaintiffs,  and  more 
or  less  filled  or  saturated  a  depressed  area  which 
has  been  indicated  by  the  referee  on  the  plan 
referred  to  him  by  a  contour  line  of  220.85  above 
a  datum  line,  this  area  lying  principally  within 
the  boundary  of  Cairns'  farm,  but  extending  also 
into  the  plaintiff's  farm.  From  the  plaintiff's 
counsel  we  understand  the  point  of  escape  or 
overflow  to  have  been  near  where  the  settling 
wall  is  marked  on  the  plan,  and  the  lie  of  the 
land  makes  this  very  probable,  as  it  is  apparently 
the  lowest  spot  oi  the  depressed  area.  The 
plaintiff's  laud  and  crops  were  injured  within  so 
much  of  this  depressed  area  as  lies  within  the 
plaintiffs  farm.  In  order  apparently  to  correct 
this  result  the  defendants  m  1880  sank  the 
settling  well  in  the  lowest  spot  of  the  depressed 
area,  and  carried  a  new  dram  from  it  in  a  circuit 
so  as  to  join  the  long  drains  lower  down  on  the 
plaintiffs  farm,   and    thus   relieve   the   drains 


through  the  upper  part  of  his  farm.  Since  the 
ooustruction  of  this  new  drain  in  1880  no  damage 
has,  according  to  the  statement  of  the  plaintiff's 
counsel,  arisen  in  the  field  0.  The  fact  of  this 
improvement  having  been  made  by  the  defendants 
in  1880  may  suggest  to  the  mind  that  the  original 
construction  of  the  drainage  system  in  Cairns' 
land  was  defective;  but  no  such  point  has  been 
raised  on  the  pleadings,  or  by  the  anestions 
addressed  to  the  referee,  and  we  cannot  tnerefore, 
as  against  the  defendants,  conclude  that  there  was 
any  such  defect,  but  must  hold  that  the  overflow 
was  or  might  have  been  caused  by  an  excessive 
user  on  the  part  of  Cairns  of  a  system  projperly 
constructed  for  the  purpose  intended.  If  the 
system  was  inadequate  for  the  needs  of  the  farm 
Cairns  should  either  have  done  the  additional 
works  himself,  or  have  required  his  landlords,  the 
defendants,  to  do  them.  Lower  down  in  the 
plaintiff's  farm  than  the  field  O  is  another  field, 
marked  Q,  through  whioh  was  constructed  a 
tile  drain  conduit,  part  of  the  long  lines  of 
drainage.  This  drain  was  imperfectly  made, 
and  has  allowed  the  water  to  escape  between 
the  joints,  and  has  so  done  damage  to  a 
portion  of  the  field  Q.  The  Cjuestions  for 
decision  are :  (1)  Has  the  plaintiff  any  cause 
of  action  in  respect  of  the  damage  done  by  the 
water  to  the  plaintiff's  land  at  O;  and  (2)  has 
the  plaintiff  any  cause  of  action  in  respect  c^  the 
damage  in  the  field  Q  P  The  lease  to  Cairns  in 
1865  appears  to  us  to  have  conferred  on  him  a 
right  to  use  the  drains  through  the  plaintiff's 
land  for  the  purpose  of  carrying  away  from  his 
land  so  much  water  as  they  were  adequate  to 
carry,  but  not  to  have  conferred  any  right  to  use 
the  drains  in  his  own  land  for  the  purpose  of 
causing  on  his  own  land  an  accumulation  of  water 
which  should  overflow  on  to  the  adjoining  lands 
of  the  plaintiff.  It  would  be  giving  a  very 
strained  and  violent  effect  to  the  words  "  waters 
and  watercourses"  in  the  lease  of  1865  if  we 
held  that  they  were  an  authority  to  the 
lessee  thus  to  injure  at  once  his  neighbour  and 
the  soil  of  the  demised  &rm  by  an  accumulation 
of  water.  With  re«ird,  therefore,  to  the  damage 
done  to  the  field  O,  it  appears  to  us  that  the 
defendants  are  not  liable  on  the  ground  of  causing 
or  permitting  the  injury,  for  Cairns,  and  not  they, 
caused  or  permitted  it.  They  are  not  liable  on 
the  ground  that  it  is  a  disturbance  by  a  person 
lawfully  claiming  imder  them,  because  the  lease 
gave  Cairns  no  lawful  claim  to  do  the  act  com- 
plained of.  They  are  not  liable  on  the  ground 
that  they  demised  to  Cairns  a  thing  dan^^erous  or 
injurious  to  the  plaintiff,  even  assummg  such 
ground  to  be  sufiicient/  for  the  drainage  system 
is  not  found  to  have  been  improperly  oonatmcted. 
and  it  was  iniurious  only  when  useid  to  carry  off 
more  water  than  it  could  carry  away,  and  unless 
on  one  or  other  of  these  three  grounds  we  do  not 
see  that  the  defendants  can  be  liable,  whether 
under  their  covenant  for  quiet  enjoyment  or 
under  the  law  of  trespass  or  nuisance.  In  our 
opinion,  therefore,  the  defendants  are  not  liable 
for  the  damage  done  to  field  O.  As  regards  the 
damage  in  the  field  Q,  different  considerations 
apply,  because  the  damage  here  has  resulted  to 
the  plaintiff  from  the  proper  user  by  Cairns  of 
the  drains  passing  throngn  the  plaintiff's  land 
whioh  were  improperly  constructed.  In  respect 
of  this  proper  user.  Cairns  appears  to  us  to  claim 
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lawfully  under  the  defendanls  by  virtue  of  his 
lesse,  and  to  have  acted  under  the  authority  con- 
ferred on  him  by  the  defendants.  The  injury 
caused  to  the  field  appears  to  us  to  have  been, 
within  the  meaning  oi  the  covenant  in  that  behalf 
contained  in  the  lease  to  the  plaintiff,  a  substantial 
intermption  by  Cairns,  who  is  a  person  lawfully 
claiming  through  the  defendants,  of  the  plainjiiff's 
enjoyment  of  the  land,  and  so  to  constitute  a 
breach  of  the  covenant  for  quiet  enjoyment,  for 
which  the  defendants  are  liable  in  damages. 
In  coming  to  this  conclusion,  we  have  not 
lost  sight  of  the  observations  on  the  nature 
of  such  a  covenant  which  were  made  by 
Willes,  J.  in  BenneU  v.  Atherton  (L.  Bep.  7  Q.  B. 
at  pp.  326,  327).  But  it  appears  to  us  to  be  in 
.eveiy  case  a  question  of  fact  whether  the  quiet 
enjoyment  of  the  land  has  or  has  not  been  inter- 
rupted ;  and  where  the  ordinary  and  lawful 
enjojrment  of  the  demised  land  is  substantially 
interfered  with  by  the  acts  of  the  lessor,  or 
those  lawfully  claiming  under  him,  the  covenant 
appears  to  us  to  be  broken,  although  neither  the 
title  to  the  land  nor  the  possession  of  the  land 
may  be  otherwise  affected.  The  judgment  of  the 
learned  judLge  must  therefore  be  vari^,  and  in  lien 
of  the  directions  he  gave,  there  must  be  a  direction 
to  the  referee  to  inquire  what  damage  the  plain- 
tiff has  suffered  from  the  injury  done  to  the 
'field  Q  by  the  water  escaping  from  the  drain. 
As  the  appeal  has  been  partially  successful  and 
has  partially  failed,  there  will  be  no  costs  of  this 

»PP«^-  Judgment  varied. 

Solicitor  for  plaintiff,  T.  W.  Mossiler,  for  Hoyle, 
Shipley,  and  Hoyle,  Newcastle-on-T^e. 

SoUcitor  for  defendants,  E.  Bronuey,  for  Eohert 
Jhuglas,  Berwick-upon-Tweed. 


HIGH    COURT   OF  JUSTICE. 

CHANCEEY  DIVISION. 

Monday,  Aug.  4. 

(Before  Bacoh,  V.C.) 

Be  TuBNER ;  Tubneb  v.  Tubkeb.  (o) 

Administration  action  —  Voluntary    tettlemeni  — 

Creditori—Cosle. 
A  tettator  made  a  voluntary  eettlement,  which  root 

admitted  to  he  void  against  creditors.     The  trustee 

of  the  settlement  paid  5802.  9s.  11<2.  into  court. 

An  administration  action  was  necessary  to  Ji/nd 

out  the  amount  of  debts.     The  claims  of  the 

creditors  were  found  to  amount  to  504Z.  Zs.  Id. 
The  chief  derk  ordered  the  clear  balance  762.  6s.  10«. 

to  be  paid  to  the  trustee,  leaving  the  creditors  ovJ/y 

a  dividend. 
The  summons  was  adjowmed  by  the  d^endant,  the 

executor,  into  court. 
SeLd,  tliat  the  order  of  the  chief  derk  was  right, 

and  the  defendant   must  pay  the   costs  of  the 

adjourned  summons  personally. 

WnLiAM  ToBNEB,   the   testator  in   this   action, 
made  a  voluntary  settlement  of  certain  policies 
of   life  insurance.      It  was  admitted  that  this 
settlement  was  void  as  against  creditors. 
The  testator  died,  and  the  trustee  of  the  settle- 


ment paid  5801.  9s.  lid.,  the  sum  of  money 
realised  from  the  policies,  into  court. 

An  administration  action  was  commenced,  and 
inquiries  made  as  to  the  amount  of  the  debts,  and 
it  was  found  that  there  were  creditors  to  the 
amount  of  5042.  3«.  Id. 

The  chief  clerk  ordered  the  clear  balance  of 
762.  6s.  lOd.  to  be  paid  to  the  trustee  of  the 
settlement,  leaving  only  a  dividend  to  the  creditors 
after  payment  of  the  costs  of  the  action. 

The  summons  was  adjourned  by  the  defendant, 
the  executor,  into  court. 

Abraham  for  the  plaintiff,  a  beneficiary  and 
next  of  kin. — ^I  support  the  order  of  the  chief 
c'.erk. 

P.  H.  Clifford  for  the  creditors.— The  costs  of 
the  action  should  come  out  of  the  762.  6«.  lOd. 

E.  Ford  for  the  defendant,  the  executor. 

Bacon,  V.C. — The  order  of  the  chief  clerk  is 
right ;  the  costs  of  the  adjourned  summons  must 
be  paid  by  the  defendant  personally. 

Solicitors :  B.  Cotton  ;  Mead  and  Danheny. 


(a)  Beported  by  nuHCi8  E.  Asr,  Eiq.,  Bftnl>t«r«t-Ltw. 


Monday,  Aug.  4. 
(Before  Bacon,  V.C.) 
Be  Pbice  ;  Leighton  r.  Pbice.  (a) 
Infant — Trustees — Safe   of  house  out  of  court — 
SeHled  Land  Act  1882  (46  ^  46  Vict.  e.  38),  ss.  3, 
59,  and  60. 
Where  an  infani  was  entitled  under  a  icill  to  a 
house,  the  rent  of  the  house  to  be  cuxumulated 
until  he  attained  twenty-one,  and  the  house  wot 
the  only  property  the  infant  possessed,  an^  was 
in  had  repair;   on  summons  under  the  Settled 
Land  Ad  1882  the  Court  appointed  tiiistees,  and 
sandioned  a  sale  by  them  of  the  house  out  of 
court. 
This  was  an  administration  action  to  administer 
the  estate  of  Mrs.  Price.    By  her  will  she  devised 
and  bequeathed  a  copyhold  house  and  furniture 
to  the  plaintiff  Leighton,  an  infant  now  of  eleven 
years  of  age,  and  directed  the  rents  to  be  accu> 
mulated  until  he  attained  the  age  of  twenty-one 
years. 

Eawlinaon  for  the  plaintiff. — I  apply  by  sum- 
mons  that  trustees  may  be  appointed  under  the 
Settled  Land  Act  1882,  and  I  ask  the  court  to 
sanction  the  sale  of  the  copyhold  house  and 
furniture  without  the  expense  of  going  to  one  of 
the  court  conveyancers.  The  3rd  section  of  the 
Settled  Land  Act  1882  empowers  the  tenant  for 
life  to  sell.  Sect.  59  provides  that,  "where  a 
person,  who  is  in  his  own  right  seised  of  or 
entitled  in  possession  to  land,  is  an  infant,  then 
for  the  purposes  of  this  Act  the  land  is  settled 
Ixuid,  and  the  infant  shall  be  deemed  tenant  for 
life  thereof."  Sect.  60  empowers  the  trustees  of 
the  settlement  to  act  for  the  infant.  We  wish  to 
sell  without  sending  the  matter,  which  is  small,  to 
the  conveyancing  counsel  of  the  court.  The 
infant  is  eleven  years  old,  he  possesses  no  other 
property,  it  is  beneficial  for  the  infant  that  the 
sale  should  take  place,  as  the  house  is  in  bad 
repair,  and  2201.  at  least  would  have  to  be  spent 
in  repairs  before  it  could  be  let.  Two  trustees  of 
position  have  been  found.     [Bacon,  V.C. — Why 

(a)  Beportcd  b;  Fbakcis  £.  ADT,  Em.,  Budfter-fttLaw^ 
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do  70a  come  to  me  P]  The  chief  clerk  donbted 
whether  he  had  power  to  order  the  sale  to  take 
place  out  of  court. 

Bacon,  V.C. — I  make  the  order. 
Solicitoi-8,  Meredith  and  Co. 


Thursday,  May  8. 
(Before  Kat,  J.> 

Household  and  Bosheb  v.  FAiBBUBir  and  Hall,  (a) 

Patent — Itgue  of  warning  circular  hypatenteea— 
Action  to  re»train — Infringement — OroM-aetion 
for — Undertaking  hy  deferidanta  to  proceed  with 
their  action — Interlocutory  injunction  to  rettrain 
imte  of  eireular  refused. 

Theplavntifft  were  the  makers  of  "  Rainhow  Water 
Baiters  or  Eleniaiors,"  and  they  tonvmenced  an 
action  for  an  injunction  to  restrain  the  defendants 
from,  issuing  a  eireular  cautioning  the  public 
against  the  use  of  such  elevators  as  being  direct 
infringements  of  certain  patents  of  the  defendants. 
The  plaintiffs  subsequently  gave  notice  of  amotion 
to  restrain  the  issue  of  this  circular  until  the  trial 
of  the  action.  Tlie  defendants  then  commenced  a 
cross-action  clai/ming  an  injunction  to  restrain 
the  plaintiffs  from  infringing  their  patents. 

Held,  tluU,  as  there  was  no  evidence  of  mala  fides  on 
the  part  qf  the  defendants,  they  ought  not  to  be 
restrained  from  issuing  the  circular  until  their 
action  had  been  disposed  of,  but  that  they  must 
undertake  to  prosecute  their  action  withotU  delay. 

Pbstiouslt  to  the  commencement  of  this  action 
the  following  circular  was  issned  by  the  defen- 
dants: 

Kotioe.— Hall'a  Patent  W&ter  EleTaton,  No.  4757, 
1880. — Wa  beg  to  oantion  jovi  a{r>>ii*t  luin^  the  MHsalled 
Bainboir  Water  Baiaen  ot  Eleratars,  which  are  diieot 
infringements  on  Hall's  Patents,  No.  60,  Jan.  24, 1878, 
and  No.  4757,  Nov.  20, 1880.  Makers,  sellers,  and  steam 
naam  will  be  liable  to  pay  royalty  on  the  same. — Faib- 
BUKN  and  HAxii,  63,  Boyal  Exchange,  Manchester. 

On  the  26th  March  1884  the  plaintiffs  com- 
menced this  action  for  an  injunction  to  restrain 
the  defendants  and  their  agents  from  issning, 
pnblishing,  or  circulating  notices,  advertisements, 
or  circulars  representing  or  suggesting,  or 
indncing  the  public  to  believe,  that  a  certain 
apparatus  known  as  "  Bainbow  Steam,  Water, 
and  Liquor  Baiser  "  (the  letters  patent  for  which 
were  rested  in  and  the  property  of  the  plaintiffs) 
was  an  infringement  of  any  letters  patent  vested 
in  or  belonging  to  the  defendants  or  any  of  them, 
or  that  makers,  sellers,  and  users  of  .such  appa- 
ratus would  be  Uable  to  pay  royalties,  or  iucnr 
any  other  liability,  for  or  by  reason  of  the  making, 
seUing,  or  using  thereof,  and  for  damages  and 
costs. 

On  the  28th  March  1884  the  plaintiffs  served 
on  the  defendants  the  following  notice  : 

We  hereby  give  you  notice  that,  unless  within  seven 
days  from  the  service  hereof  on  yon,  yon  give  ns  an 
undertaking,  in  strict  accordance  with  the  indorsement 
on  the  wnt  of  summons  herein,  dated  26th  March 
1884,  that  jron  will  refrain  from  isBaing  or  oansing  to  be 
issued  or  oironlated  any  oircnlars  or  bills  prejudicial  to 
cor,  clients'  interest,  wo  shall  immediately  proceed  to 
move  for  an  injunction  to  restrain  yon  from  so  doing, 
and  also  for  damages  and  costs. 

On  the  7th  April  1884  the  plaintiffs  gave  notice 
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of  a  motion  for  an  injunction,  untQ  the  hearing 
of  the  action,  in  the  terms  of  the  writ. 

On  the  26th  April  1884  the  defendants  in  thn 
action  commenced  an  action  of  Fairbum  and  HaU 
Y.  Household  and  Masher,  a^inst  the  plaintiffB  in 
this  action,  claiming  an  injnnction  to  restntia 
them,  their  agents,  servants,  and  workmen,  from 
infring^g  the  patents.  No.  60,  Jan.  24, 187^,  and 
No.  4757,  Nov.  20,  1880,  and  for  damages. 

The  motion  now  came  on  f  ch-  hearing. 

Qraham  Hastings,  Q.C.  and  WhitaJcer  for  the 
plaintiffs. 

Samuel  HaU  for  the  defendants. 

Kat,  J. — ^I  confess  I  feel  very  great  difficulty 
in  this  case  in  granting  an  injunction  after  the 
decisions  that  have  been  come  to  oa  this  subject. 
It  seems  to  me  clearly  settled  law  that,  if  a  man, 
in  defence  of  his   own  right,  and  particularly  if 
that  right  is  secured  to  him  by  letters  patent, 
issues  circulars  to  merchants  and  others  who  be 
supposes  ar6  infringing  his  patent,  and  who  he 
bond  fide  believes  are  infringmg  his  patent,  and 
then  supposing  him  to  be  challengea  to  pat  tJbe 
patent  in  course  of  trial,  and  he  accepts  the  chal- 
lenge, the  court  will  not  interfere  with  the  issn- 
ing of  the  circulars.     The  effect  of  the  language 
of  Cotton,  L.J.  on  the  subject  is,  that  he  has  just 
as  much  right  to  warn  merchants  and  others  aa 
he  has  to  bring  an  action  against  them ;   and  Sir 
George  Jessel,  in  a  case  before  him  as  a  jndse  of 
first  instance  of  Haisey  v.  Brotherhood  (43  C.  T. 
B^.  N.  S.  366,  367;  15  Ch.  Div.  614,  618),  sud 
most  emphatically,  taking  his  very  words  ;  "  The 
person  may  desist  on  warning  being  g^ven,  and 
then  there  is"no  occasion  for  bringing  an  action. 
The  person  may  desist,  or  if  he  does  not  desist  he 
may  not  be  worth  suing  ;  and  a  man  is  not  bound, 
in  addition  to  the  loss  incurred  by  the  infringe- 
ment, to  incur  the  further  cost  of  bringing  an 
expensive  action.     As  I   said  before,   I  am  not 
aware  of  any  such  law ;  and,  were  it  not  for  the 
two  cases  about  which  I  have  to  say  sometbinK, 
I  should  say   that  no  countenance  to  any  suui 
doctrine  ever  was  given."     Cotton,  L.J.,  in  the 
case  of  Societe  Anonyme  des    Manufacture*    de 
Glaees  v.  Tilghman's  Patent  Sand  Blast  Company 
(49  L.  T.  Bep.  N.  S.  461,  463;   26  Ch.  Div.  1,9) 
says :  "  You  could  not  prevent  them"  (that  is,  the 
defendants)    "from  bringing  an  action  against 
those  merchants  "  (that  is,  the  merchants  warned), 
"  and  is  it  to  be  said  that  they  are  to  be  stopped 
from  warning  those  merchants,  that  they  render 
themselves  liable  to  actions  when  those  merchants 
would  naturally  complain  if  an  action  were  brought 
against  them  after  they  had  been  allowed  to  go 
on  buying  these  imported  goods  without  wamingP" 
What  the  Master  of  the  Bolls  said,  iu  the  case  of 
Haisey  v.  Brotherhood  (uJn  sup.),  was,  following 
the  passage  I  read  a  little  time  ago,  this :    "  It  is 
a  totally  different  thini;  where  a  man,  knowing 
he  has  no  legal  right,  threatens  proceedings  for  a 
collateral  purpose.     There  he  may  be  liable  to  an 
action.     If  a  man,  with  a  view  to  prevent  another 
man  carrying  on  his  business — loiowing  he  has 
himself  no  patent,  or  knowing  that  he  has  an  in- 
valid patent,  or  knowing  that  the  thing  manu- 
factured by  the  other  man  is  not  an  infringement 
— for  the  purpose  of  injuring  the  other  man  in  his 
trade,  threatens  the  purchasers,  or  advertises  that 
the  thing  is  an  inxringement,  of  course  he  is 
liable,  like  any  person  who  makes  a  &l8«  asser- 
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tioti  to  the  injoiy  of  another  in  his  trade ;  becanse 
it  is  an  ontrue  assertion,  and  not  made  bond  fide. 
The  mere  fact  of  a  roan  mentioning  he  has  a 
light,  and  that  something  is  an  infringement  of 
it.  does  not  perse  give  a  ground  of  action.  It  is 
obrions  that  such  a  courso  of  conduct,  adopted 
bond  fide,  does  not  constitute  a  cose  in  which  an 
action  could  be  maintained ;  for  the  essence  of 
the  case  is  ^the  falsity  of  the  assertion,  and  the 
want  of  good  &ith  in  making  it ;  that  is,  the  as- 
sertion is  made,  not  for  the  purpose  of  preserving 
the  alleged  legal  right,  but  for  a  different  purpose, 
and  has  injured  the  plaintiff  in  his  trade."  Then, 
after  discussing  Wren  v.  Wield  (20  L.  T.  Bep. 
K.  S.  1007;  L.  Bep.  4  Q.  B.  730),  a  very  well- 
known  case,  which  shows  that  the  essence  of  the 
right  to  relief  in  such  a  case  iu  that  the  threat 
was  made  moid  fide,  he  goes  on  thus :  "  Now  I 
come  to  the  second  point,  which  is  rather  dif- 
ferent. Although  the  man  who  gives  the  notice 
is  not  subject  to  an  action  for  damages,  is  he 
liable  to  be  restrained  by  injunction  P  I  think 
he  would  be  liable  to  be  restrained  by  injunction 
if  certain  other  proceedings  are  adopted  by  the 
persons  threatened.  If,  for  instance,  the  vendor 
of  the  machines  finds  his  customers  interfered 
with,  and  writes  to  the  person  who  has  given  the 
notice,  and  savs,  '  My  machines  are  not  an  in- 
fringement ;  if  yon  go  on  threatening  without 
bringing  an  action  against  me  to  try  that  ques- 
tion, I  shall  apply  for  an  injunction  to  restrain 
you  from  interfering  with  my  trade,'  and  then 
the  defendant  does  not  bring  an  action  and  takes  no 
proceedings  (asisthecasehero),  and  the  plaintiff 
comes  for  an  injnnction,  he  may  be  entitled  to 
it  if  he  shows  that  the  defendant's  statement 
is  false,  because  the  defendant's  threat  would  be 
a  threat  to  continue  making  a  statement  to  the 
injury  of  the  plaintiff;  and  if  it  i.s  a  false  state- 
ment, the  plaintiff  would  be  entitled  to  restrain 
the  continuance  of  it  to  his  injury,  although  he 
may  not  lie  entitled  to  bring  an  action  for  damages 
for  the  false  statement ;  for  if  the  defendant  says, 
'I  insist  that  those  are  infringements,  and  I  will 
give  notice  to  all  your  customers.'  the  plaintiff 
has  a  right  to  try  that  question  by  bringing  his 
action  for  injunction.  But  if,  in  answer  to  that 
action,  the  defendant  says,  '  I  did  make  the  state- 
ment, and  I  wUl  make  the  statement,  but  the 
statement  is  true,'  and  he  proves  the  statement 
to  be  true,  it  appears  to  me  plain  that  that  is  a 
|;ood  defence  to  the  action.  I  do  not  think  that  it 
u  a  good  defence  to  the  action  for  an  injunction 
merely  to  say,  '  I  made  tho  statement  bond  fide,' 
because,  if  the  defendant  is  challenged,  and  says, 
'The  statement  is  true,  and  I  now  maintain  it,' 
and  he  fails  in  maintaining  it  and  it  turns  out  to 
be  false,  I  think  then  that  bonafidee  ought  not  to 
defend  him  from  an  injunction  against  continuing 
to  make  it.  But  if  he  succeeds  in  showing  that 
the  statement  is  true,  that  is  another  thing." 
What  I  have  got  here  is  this :  That  challenge  was 
grvon  to  the  defendants,  "  Bring  your  action  ; 
try  your  right."  And  I  hear  that  since  this 
action  they  have  accepted  the  challenge,  and  have 
brought  an  action  against  these  plaintiffs  to  try 
this  very  question.  Is  what  the  plaintiffs  are 
doing  an  infringement  of  the  defendants'  patents 
or  not  ?  The  defendants'  patents  were  the  earlier 
patents  in  point  of  date.  They  have  two.  The 
plaintiffs  have  taken  out  another  patent  in  Eng- 
land   The  defendants  say,  "  What  you  are  doing 


under  your  patent  is  an  infringement  of  our 
patent.  Therefore,  havii^  been  ^allenged  as  it 
was  proper  to  challenge  them,  according  to  the 
language  of  the  Master  of  the  Bolls  which  I  have 
just  read,  they  accept  that  challenge  and  bring 
an  action  ;  and,  therefore,  now  the  court  is  in  this 
position,  that  there  is  pending  before  it  an  action 
in  which  this  very  question,  whether  it  is  an  in- 
fringement or  not,  is  to  be  tried.  What  is  it  the 
duty  of  the  court  to  do  in  that  case  in  the  mean- 
time P  Most  certainly  in  the  meantime,  unless 
there  is  clear  evidence  of  mala  fides,  the  court  is 
not  to  interfere.  The  language  of  Cotton,  L.J. 
in  Soeiete  Av^myme  des  Manufactures  de  Glaees  v. 
TUglnnan's  Patent  Saiid  Blast  Company  (nhi  sup.) 
is  as  plain  on  that  point  as  anything  can  be  Ue 
had  to  deal  with  the  case  in  wnich  practically  the 
facts  seem  to  be  these :  There  was  an  invention 
which  was  patented  both  in  Belcrium  and  in 
England;  the  Belgian  patentee  was  selling  in 
England  goods  made  under  the  Belgian  patent  in 
Belgium,  which  of  course  would  be  an  infringe- 
ment of  the  English  patent.  There  was  a  question 
raised,  whether,  not  being  actually  the  owner  of 
the  Belgian  patent,  but  having  the  licence  to  use 
the  Belgian  patent  from  the  defendant,  to  whom 
it  really  belonged,  that  licence  gave  him  power  to 
sell  in  England.  The  court  came  to  the  conclusion 
it  did  not ;  and  therefore  the  court,  for  the  purpose 
of  dealing  with  the  question,  considered  them  to 
be  in  this  relative  position— one  the  owner  of  s 
Belgian  patent,  and  the  other  the  owner  of  an 
Eiiglish  patent  for  the  same  invention.  Cotton, 
hJ.  says :  "  The  licence  is  merely  a  licence,  and 
puts  the  plaintiffs  in  no  better  position  than  if 
they  were  grantees  of  the  Belgian  patent.  That 
being  so,  in  my  opinion  the  plaintiffs  fail  to  make 
out  aaj  prima  facie  case  to  show  that  these  cir- 
culars, honestly  issued,  are  in  derogation  of  anv 
contract  which  the  defendants  entered  into  with 
the  plaintiffs."  Then  come  these  woprds :  "  And  I 
may  say,  for  my  own  part,  I  think  that  where 
circulars  of  this  kind  are  honestly  issued,  the 
court  ought  not  to  interfere,  at  least  till  the 
hearing  of  tho  cause,  to  stop  the  circulation  of 
them,  unless  there  is  a  very  strong  prima  facie 
case  on  the  evidence  before  the  court  that  there 
is  a  violation  of  some  contract  entered  into  between 
the  plaintiffs  and  the  defendants."  In  this  case 
there  is  not  any  contract  alleged  or  suggested 
between  the  plaintiffs  and  defendants.  'There  is 
no  violation,  therefore,  of  any  contract ;  and, 
adopting  this  language  literally,  "the  court  ought 
not  to  interfere,  at  least  till  the  hearing  of  the 
cause,  where  circulars  of  this  kind  are  honestly 
issued."  I  do  not  find  in  the  judgment  of  Lindley, 
L.J.  any  dissent.  The  language  he  uses  is  this : 
"  Then  it  is  said  the  balance  of  convenience  wonld 
be  in  favour  of  granting  this  injunction.  I  think  it 
would  be  so  if  the  plaintiffs  could  make  ont  a 
reasonably  strong  prima  facie  case.  I  think  the 
appellants'  argument  upon  that  point  would  bev 
as  far  as  I  can  see  without  having  heard  the  other 
side,  unanswerable.  It  is  an  irreparable  injuzr 
to  them  not  to  restrain  these  circulars,  and  it  is 
no  particular  injury  to  the  defendants  to  allow 
them  to  go  on  with  what  they  have  been  doing, 
they  keeping  an  account.  But  then  we  mijst 
consider  the  rights  of  the  parties ;  and  the  plain* 
tiffs  are  not  entitled  to  restrain  the  defendants 
from  isstung  these  circulars,  unless  they  can  show 
some  right,  which  they  have  not  succeeded  ui 
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doing."  His  Lordship  gives  that  judgment, 
having  just  heard  what  Cotton,  L.J.  had  said  in 
his  judgment,  -which  I  have  read,  and  he  intimates 
no  dissent.  I  mnst  take  it,  therefore,  to  be  the 
opinion  of  the  court,  that  where  the  court  has  the 
question  before  it,  whether  there  has  been  an 
infringement  or  not,  and  that  question  is  raised 
before  it,  it  is  not  the  duty  of  the  court  to  grant 
an  injunction  in  the  absence  of  breach  of  contract, 
unless  the  circulars  have  been  dishonestly  issued. 
The  question  I  have  to  consider  is,  whether  these 
circulars  have  been  dishonestly  issued.  "What 
does  dishonestly  in  that  case  meanP  Maid  fide. 
These  judgments,  if  looked  through,  and  Ivren 
V.  Weild  {ubi  •up.),  and  the  case  of  Dicks  v.  Brooks 
(43  L.  T.  Kep.  N.  S.  71 ;  15  Ch.  Div.  22),  referred 
to  in  the  judgment  of  Lord  Coleridge,  C.J.  in 
Hahey  v.  Brotherhood  in  the  Court  of  Appeal  (45 
L.  T.  Rep.  N.  S.  640,  641 ;  19  Ch.  Div.  386,  §88),  all 
come  to  this :  that  it  is  not  mala  Jidet  for  a  man 
to  issue  circulars  in  defence  of  his  own  right,  if 
he  bona  fide  believes  that  what  is  being  done  is 
an  infringement  of  that  right.  I  read  just  now 
a  statement  which  seems  to  me  to  be  very  clear 
npon  that  point,  and  this  is  what  Lord  Coleridge, 
C.J.  says :  "  It  seems  to  be  clear  law  that  in  an 
action  in  the  High  Court  in  the  nature  of  slander 
of  title,  where  the  defendant  has  property  of  his 
own,  in  defence  of  which  the  supposed  slander  of 
plaintifTs  title  is  uttered,  it  is  not  enough  that 
the  statement  should  be  untrue ;  but  there  mnst 
be  some  evidence,  either  from  the  nature  of  the 
statement  itself,  or  otherwise,  to  satisfy  the  court 
or  the  jury  that  the  statement  was  not  only 
untrue,  but  was  made  maid  fide  for  the  purpose 
of  injuring  the  plaintiff,  and  not  in  the  hondjiie 
defence  of  the  defendant's  own  property.  It 
seems  to  be  clear  that  if  a  statement  is  made  in 
defence  of  the  defendant's  own  property,  although 
it  injures,  and  is  untrue,  it  is  stiU  what  the  law 
calls  a  privileged  statement;  it  is  a  statement 
that  the  defendant  has  a  right  to  make,  unless, 
besides  its  untruth,  and  besides  its  injury,  express 
malice  is  proved;  that  is  to  say,  want  of  hona 
fides,  or  the  presence  of  mala  fides."  Then,  later 
on  he  says:  "Possibly  in  this  case  it  has  been 
injury  to  the  plaintiff.  I  am  quite  content  to 
assume  that  it  nas,  but  it  appears  to  me  tlutt  a 
statement  made  under  such  circumstances  does 
not  give  a  ground  of  action  merely  because  it  is 
untrue  and  injurious  to  the  plaintiff ;  there  must 
be  also  the  element  of  inala  fides,  and  a  distinct 
intention  to  injure  the  plaintiff,  apart  from  the 
honest  defence  of  the  defendant's  own  property. 
I  feel  strongly  that  there  is  great  force  in  what 
Mr.  Ince  has  said  about  the  difficulty  in  which  a 
plaintiff  may  be  placed  by  the  conduct  of  a 
person  in  the  position  of  the  defendant.  I  do  not 
pretend  to  be  able  to  answer  his  observations  on 
that  head,  but,  unless  there  is  •mala  fides,  it  is  one 
of  those  instances  in  which  the  law,  in  the  interests 
of  society,  permits  an  injury  to  be  done  without 
any  remedy  commensurate  with  it."  Then  Lindley, 
L.J.  says :  "  Wren  v.  Weild  {uhi  «up.)  comes  to 
this,  If  I  am  a  patentee,  so  long  as  lact  honestly 
I  am  entitled  to  say,  without  running  the  risk  t  f 
having  an  action  for  damages  brought  against 
me,  that  somebody  is  infringing  my  patent,  or 
that  somebody  else's  manufacture  is  an  infringe- 
ment of  my  patent.  _  If  I  say  that  honestly,  I  am 
not  liable  to  an  action  for  damages.  If  I  say  it 
dishonestly,  1  am  bo  liable,  and  if  I  know  that 


what  I  say  is  untrue,  it  would  not  take  much  to 
persuade  a  jury  that  I  was  acting,  dishonestly,  and 
then  an  action  for  damages  would  lie."  In  the 
other  case  of  the  Societe  Anonyme  des  Manufae- 
turesde  Glaees  {ubi  sup.).  Cotton,  L.J.  also  said: 
"We  must  assume  that  those  circulars  sre 
honestly  issued;  that  is  to  say,  that  they  are 
issued  by  the  defendants  in  the  belief  that  they 
are  required  for  the  protection  of  their  right  to 
the  invention."  If  I  am  to  take  that  as  the  defi- 
nition of  what  is  mala  fides,  then  the  honest  belief 
of  the  defendants,  although  it  may  turn  out  to  be 
wrong,  is  sufiScient.  But  these  cases  plainly  show 
that  if,  after  the  question  has  been  decided  by  » 
court  of  law,  the  defendants  were  then  to  go  on 
issuing  circulars,  of  course  then  they  would 
be  in  a  position  of  issuing  them  dishoneBtly, 
because  they  mu<>t  be  taken  to  know  ibmb 
which  the  court  of  law  has  decided,  and  there- 
fore they  would  be  issuing  them  knowing 
them  to  be  false,  which  would  be  dishonestly. 
I  was  pressed  in  this  case  to  look  into  the  patents 
and  the  evidence  of  certain  experts ;  and  this  kind 
of  case  is  made  (which  is  the  only  ground  on 
which  this  application  could  be  maintained),  that 
the  things  are  so  clearly  different,  that  one  is  so 
obviously  not  an  infringement  of  the  other,  that 
it  must  be  dishonest.  Well,  I  certainly  cannot 
come  to  that  conclusion.  I  have  looked  Into  them 
for  the  purpose  of  seeing  whether  I  can  fairly 
come  to  that  conclusion :  but  not  being  able  to 
come  to  that  copclusion,  I  shall  express  no  opinion 
whatever  upon  the  question  of  infringement  on 
this  occasion.  It  may  turn  out  at  .the  hearing 
that  there  is  not  really  an  infringement.  On  the 
other  hand,  it  maj  turn  out  that  there  is.  I 
ought  'not  to  pr^udice  that  question  by  any 
observations  I  maKe  now.  I  can  imagine  cer- 
tainly a  case  where  the  thing  is  so  entirely 
different  that  the  claim  could  not  be  honestly 
made.  That  is  quite  an  imaginary  case;  but  it 
does  not  seem  to  me  that  this  is  such  a  case ;  and 
I  can  very  well  believe,  from  the  cursory  inspec- 
tion which  I  have  been  able  to  make  of  these 
patents,  that  the  defendants,  whether  they  are 
right  or  wrong  (as  to  which  I  say  nothing),  mig^ 
bond  fide  entertain  the  belief  that  that  which  the 
plaintiffs  are  doing  is  an  infringement  of  their 
patent.  If  that  is  possible,  then  it  seems  to  me, 
on  the  authority  of  the  cases  I  have  cited,  that  I 
am  not  at  liberty  to  grant  an  injunction.  But 
I  think  I  ought  to  put  the  defendants  under  terms 
to  prosecute  their  action  without  delay;  and 
certainly  there  ought  to  be  liberty  to  apply  to 
renew  this  application,  or  for  such  other  purpose 
as  the  plaintiffs  may  think  right,  in  case  there  is 
any  undue  delay  in  the  prosecution  of  that 
action. 

The  defendants'  counsel  having  undertaken 
that  the  defendants  would  prosecute  their  action 
with  all  due  diligence,  it  was  arranged  that  the 
plaintiffs'  action  should  not  be  proceeded  with 
until  the  defendants'  action  had  been  disposed  oL 
The  costs  of  the  motion  were  ordered  to  be  casta 
in  the  plaintiffs'  action. 

Solicitors  for  the  plaintiffs,  Hatton  and  ITerf- 
coit. 

Solicitors  for  the  defendants.  Yielding  and 
Barlow. 
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Thurtday,  July  24. 

(Before  Kay,  J.) 

Be  Smith;  Chapman  v.  Wood,  (a) 

Married  woman  —  Bettratnt  on  anticipation  — 
Settled  realty — Mortgage  of  income  of. 

By  a  tettlement,  dated  in  1864,  freehold  property 
v>a»  conveyed  to  truetees  upon  trust  to  let  the 
•aine,  and  pay  the  rents  and  annual  proceeds  to 
C.  S.  W.,  a  married  woman,  during  her  life,  for 
her  oibn  sole  and  separate  use,  free  from  the 
debts,  control,  or  engagements  of  her'present  or 
any  future  husband;  atid  "the  receipts  of  her 
....  for  the  said  rents  and  annual  proceeds 
to  be  fiven  after  the  same  shall  become  due  "  to  be 
"  good  and  effectual  discharges  "  to  the  trustees  for 
the  tame;  and  from  and  after  the  decease  of 
C.  S.  W.,  then  upon  trust  to  pay  the  rents  and 
annual  proceeds  to  her  husband,  in  ease  he  sur- 
vived her,  during  his  life ;  with  ultimate  trusts 
for  sale  and  division  amongst  the  children  and 
issue  of  C.  S.  W.  by  her  tlien  present  or  any 
future  husband,  as  should  be  living  at  tlie  time  of 
such  division. 

J»  1881  C.  S.  W.  and  lier  husband  mortgaaed  the 
income  of  the  settled  property  to  secure  a  loan  of 
lOOOI.,  atid  in  1883  they  further  charged  such 
income,  together  with  other  property,  with  the  pay- 
ment qf  5002.  Notices  of  the  mortgage  and 
further  charge  were  duly  given  to  the  trustees  of 
the  settlement.  C.  8.  T^.  did  not  receive  any  of 
tlie  money  secured  thereby,  but  her  husband 
received  the  same,  and  applied  tlie  whole  in  pay- 
ment of  his  ovm  debts. 

The  question  was,  whether  the  mortgage  was  a  valid 
charge  upon  the  income  of  the  settled  property, 
and  who  was  entitled  to  be  paid  such  income. 

Held,  that  C.  8.  W.  was  restrained  from  anticipa- 
tion, and  her  receipt  was  the  only  discharge 
which  the  trustees  coidd  accept. 

Baker  v.  Bradley  (7  Be  0.  M.  .Jf-  0.  597)  followed. 

Bt  a  settlement,  dated  the  31st  May  1864,  and 
made  between  John  Smith  of  the  one  part  and 
Arthar  Brickwcll  and  Richard  Hemming  Chap- 
man, trustees,  of  the  other  part,  after  reciting  the 
title  of  J.  Smith  to  the  hereditaments  and  pre- 
mises thereinafter  described,  and  that  he  was 
desirons  of  conveying  and  assuring  the  same  to 
the  uses  and  upon  the  trusts  thereinafter  declared 
in  favour  of  his  niece  C.  8.  Wood,  the  wife  of 
James  Wood;  J.  Smith  (m  consideration  of 
natural  love  and  affection,  and  of  5«.  paid  to  him 
t^  the  trustees)  conveyed  to  the  tmstees  a  free- 
hold messuage  and  hereditaments,  upon  trust 
that  they  should  let  the  same  and  receive  the 
rents  and  annual  proceeds  thereof,  and  (after  pay- 
ment thereout  of  all  necessary  repairs  and  other 
oatgoings)  pay  the  rents  and  annual  proceeds  to 
C.  8.  Wood  during  her  life,  for  her  own  sole  and 
separate  use,  free  from  the  debts,  control,  or 
engagements  of  her  present  or  any  future  hus- 
band, "  and  the  receipts  of  her,  the  said  C.  S. 
Wood,  for  the  said  rents  and  annual  proceeds  to 
be  given  after  the  same  shall  become  due  shall, 
from  time  to  time,  be  good  and  effectual  dis- 
charges "  to  the  trustees  for  the  same ;  and  from 
and  after  the  decease  of  C.  S.  Wood,  then  upon 
trust  to  pay  the  rents  and  annual  proceeds  to  J. 
Wood,  in  case  he  survived  his  wife,  during  his 
life ;  and  it  was  declared  that  from  and  after  the 

(a)  Bepoited  br  E.  A.  HOBAIOBUT,  Eiq.,  BuTMar«t-L»w. 


decease  of  the  survivor  of  J.  Wood  and  C.  8. 
Wood,  the  trustees  should  stand  possessed  of  the 
messuage  and  hereditaments  upon  trust  to  sell 
the  same,  and  to  receive  the  moneys  to  arise  from 
such  sale,  and  to  stand  possessed  of  the  residue  of 
such  moneys,  after  payment  of  costs,  upon  trust 
to  divide  the  same  amongst  all  the  children  of 
C.  S.  Wood  (either  by  her  present  or  any  future 
husband)  as  should  be  living  at  the  time  of  such 
division,  as  tenants  in  common,  and  the  issue 
of  such  of  them  as  should  be  dead,  such  issue  to 
take  such  share  only  equally  amongst  them  as 
their  respective  parents  would  have  been  entitled 
to  if  then  living. 

C.  S.  Wood  was  married  to  J.  Wood  on  the 
27th  Jan.  1864,  and  there  were  four  children  of 
the  marriage. 

By  an  indenture,  dated  the  2nd  April  1881,  and 
made  between  C.  S.  Wood  of  the  first  part,  J. 
Wood  of  the  second  part,  and  James  Berriman 
Tippetts  and  Samuel  Gilleepy  of  the  third  part, 
C.  S.  Wood  and  J.  Wood  mortgaged  the  rents  and 
annual  proceeds  of  the  said  messuage  and  heredi- 
taments to  secure  a  loan  of  1000?.  and  interest ; 
and  by  a  subsequent  indenture,  dated  the  16th 
June  1883,  and  made  between  the  same  p>arties, 
the  same  rents  and  annual  proceeds  were,  together 
with  other  property,  further  charged  with  the 
payment  of  oOOL  and  interest. 

Notices  of  the  mortgage  and  further  charge 
were  c  uly  given  to  the  trustees  of  the  settlement. 
C.  S.  Wood  did  not  receive  any  of  the  money 
secured  by  the  mortgage  and  furtner  charge,  but 
J.  Wood  received  the  same  and  applied  the  whole 
in  payment  of  his  own  debts. 

An  originating  summons  was  taken  out  bj 
R.  H.  Chapman,  the  surviving  trustee  of  the 
settlement,  asking  that  it  might  be  determined 
whether  or  not  the  mortsrage  was  a  valid  charge 
upon  the  income  of  the  settled  property,  and  who 
was  entitled  to  be  paid  such  income. 

The  summons  was  adjourned  into  court,  and 
now  came  on  to  be  heard. 

Alfred  8mith,  for  the  plaintiff,  stated  the  qnes* 
tion. 

E.  Widdrington  Byrne,  for  the  defendant  C.  S. 
Wood,  contended  that  she  had  no  power  to  anti- 
cipate her  income,  and  that  the  mortgage  and 
further  charge  did  not  empower  the  trustee  to 
pay  over  the  income  to  the  mortgagees,  but  that 
it  must  be  paid  into  her  hands,  and  her  receipt 
was  the  only  discharge  which  the  trustee  could 
accept.  He  relied  on  Baker  v.  Bradley  (7  De  G.  M. 
&  G.  697,  620;  2  Sm.  &  G.  631,  561),  where  the 
words  were  similar  to  those  in  the  present  case, 
except  that  the  direction  was  that  the  receipts 
of  the  married  woman  should  "  alone  "  be  good 
discharges  for  the  rents  and  income. 

WiUiam  Baker,  for  the  defendants,  the  mort« 
gagees,  referred  to 

Aetm  V.  White,  1  Sim.  A  Stu.  429 ; 

Bcott  V.  Davis,  i  My.  *  Cr.  87 ; 

2  Jamuui  on  Wills,  4th  adit.  p.  24; 

2  Bright'!  Hnsbaod  and  Wife,  p.  277 ; 

2  Bopar  on  Hoabwid  and  Wife,  p.  233 ; 

Witts  T.  DawilctfM,  12  YeL  501 ; 

BroiOTM  V.  Like,  14  Yes.  902 ; 

OulUrn  r.  Tnm&ey,  2  Jao.  A  Walk.  4S1,  note. 

Kat,  J. — This  case  has  been  argued  very  ably, 
but  counsel  for  the  mortgagees  has  been  obliged 
to  say  that,  according  to  nis  view  of  the  matter, 
there  is  no  meaning  to  be  attached  to^he  words 
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'"the  receipts  of  the  married  woman  for  the 
income,  after  the  same  shall  become  dne,  to  be 
good  and  effectual  discharges."  But  the  court 
mast  pnt  some  meaning  upon  these  words.  The 
whole  clause  is  this  :  [His  Lordship  read  it  and 
continued  :]  It  appears  that  there  was  a  gift  to 
"trustees  of  certain  real  estate  in  trust  to  pay  the 
rents  and  annual  proceeds  to  a  married  woman  for 
life,  for  her  separate  use,  and  her  receipts  were  to 
Ix  good  discharges  to  the  trustees  for  the  same. 
I  confess  that  I  am  not  able  to  suggest  any  mean- 
ing at  all  for  the  clause  unless  it  means  that  this 
married  woman  is,  according  to  the  usual  phrase, 
to  be  restrained  from  anticipation.  I  turn  to  the 
authorities.  First  of  all,  I  will  go  to  the  early 
«ase  of  Adon  v.  TF7Mfe  (1  Sim.  &  Stu.  429),  where 
a  testator  devised  a  freehold  estate  to  trustees  in 
trust  to  pay  the  rents,  as  the  same  should  become 
due  and  payable,  into  the  hands  of  his  wife  and 
not  otherwise,  for  her  life  for  her  separate  use, 
and  directed  that  the  receipts  of  his  wife  alone 
for  what  should  be  actually  paid  into  her  own 
proper  hands  should  be  good  discharges  to  her 
trustees.  Leach,  Y.C.  held  that  there  was  no 
restraint  upon  anticipation,  and  that  the  wife  had 
power  to  alienate  her  life  estate.  The  point  came 
before  the  late  Vice-Chanccllor  of  England  (Shad- 
well)  in  Field  v.  Eaans  (15  Sim.  376),  where  in  a 
marriage  settlement  there  was  a  trust  for  the 
separate  use  of  a  married  woman,  and  a  declaration 
that  the  receipts  of  herself,  or  the  persons  to  whom 
she  should  appoint  the  income  after  the  same 
should  become  due,  shouldbe  valid  discharges  for  it. 
The  Vice- Chancellor  held  that  she  was  restrained 
from  anticipating  the  income  provided  for  her. 
The  only  essential  difference  between  that  case 
and  the  present  is,  that  here  the  married 
-woman  alone  is  contemplated  as  being  the 
person  to  receive  the  income,  whereas  there 
It  is  contemplated  that  she  might  appoint 
an  agent  to  receive  the  money.  The  point  came 
also  before  the  Court  of  Appeal,  consisting  of 
Knight-Bruce  and  Turner,  L.JJ.,  in  Baker  v. 
Bradlmj  (7  Dc  G.  M.  &  G.  697;  2  Sm.  <fc  G.  631). 
There  the  words  were  that  the  receipts  of  the 
married  woman  alone,  or  of  some  person  autho- 
rised by  her  to  receive  any  payment  of  the  rents 
and  income,  after  such  payment  should  have 
become  due,  should  "  alone  be  good  discharges  " 
for  such  rents  and  income.  Knight-Bruce,  L.J. 
Bays :  "  Having  attentively  considered  Mr.  Baylis's 
wul,  the  view  that  I  take  of  it  is,  that,  as  to  the 
life  interest  which  it  gave  to  Mrs.  Baker,  the 
plaintiff's  mother,  it  restrained  her  from  antici- 
pation during  her  coverture.  These  words, 
'And  I  declare  that  the  receipts  of  my  said 
daughter  Ann  Baker  alone,  or  of  some  person  or 
persons  authorised  by  her  to  receive  any  payment 
of  the  said  rents  and  income,  after  sucn  payment 
shall  have  become  due,  notwithstanding  ner  said 
present  or  any  future  marriage,  shall  alone  be 
good  discharges  for  the  said  rents  and  income,  or 
for  so  much  thereof  as  shall  be  thereby  acknow- 
ledged to  have  been  received,'  seem  to  me,  with 
the  context,  to  have  that  effect ;  and  this  I  should 
have  thought  even  if  the  case  of  Field  v.  Evans 
had  never  been  decided."  Turner,  L.J.  deals  with 
the  matter  more  fully,  and  he  says :  "  These  words 
seem  to  me  to  import  something  more  than  the 
mere  unfoldii^  wnat  is  implied  in  the  separate 
use.  Some  effect  must  be  given  to  the  words 
after  such  payment  shall  have  become  duo,'  but 


to  hold  them  to  be  merely  descriptive  of  an  inci- 
dent to  the  estnte  would  be  to  give  them  no 
effect.  If  the  testator's  purpose  hod  been 
merely  to  define  an  incident  to  the  estate,  the 
preceding  words,  '  and  I  declare,'  &c.,  would 
alone  have  been  su£Scient  for  the  purpose.  It 
was  argued  on  the  part  of  the  defendants  that 
these  restrictive  words  had  reference  to  the 
agent  to  be  appointed,  and  not  to  the  receipt ; 
but  this  argument,  if  maintainable  upon  the 
letter,  cannot  certainly  be  supported  upon  the 
spirit  of  the  will.  Much  reliance  was  also  placed 
by  the  defendants  upon  the  use  of  the  words 
"  assigns  "  in  the  early  part  of  the  disposition,  but 
these  words  would  have  their  operation  in  the 
event  of  the  lady  becoming  discovert,  and  it  is 
of  course  the  duty  of  the  court  to  put  such  a 
construction  upon  the  will  as  will  render  it  con- 
sistent in  all  its  parts."  Then  he  treat.s  the  case 
as  being  within  che  authority  of  Field  v.  Evans 
(iibi  gup.).  Certainly  Turner,  L.J.  thought  that 
the  words  which  restrained  the  married  woman 
from  anticipation  were  the  receipts  of  the  rents 
and  income  after  such  payment  shall  have  become 
due  shall  alone  be  good  discharges.  Those  are 
similar  to  the  words  which  I  have  here.  In  that 
case  there  was  also  the  word  "  alone,"'  but  I  think 
that  makes  no  difference.  I  am  bound  by  the 
authority  of  Bilker  v.  Bradley.  I  think  there  is  no 
reasonable  distinction  to  be  drawn  Ijetwoen  that 
case  and  the  present.  I  must  therefore  follow  it,  and 
decide  that  tnere  is  a  restraint  upon  anticipation, 
and  the  receipt  of  Mrs.  Wood  is  the  only  dis- 
charge which  the  trustee  can  accept. 

Solicitors  for  the  plaintiff,  Bohinaon,  Bretton, 
and  Stow,  agents  for  Pilgrimt  and  Brecon, 
Hinckley. 

Solicitors  for  the  defendants,  F.  J.  and  G.  J. 
Braikenridge,  agents  for  XeciU  and  Alkint, 
Tamworth ;  Tippeitt  and  Son. 


Friday,  July  25.  « 

(Before  Kat,  J.) 
Be  D'EsT.vurEs ;  D'Estampes  v.  Haskev.  (a) 

Marriage  settlement  —  After-acquired  property  of 
wife — Covenant  to  settle. 

By  a  marriage  settleinent,  dated  in  1852,  it  teat 
agreed  and  declared  by  and  among  the  parties 
thereto,  and  the  husband  covenanted  icith  the 
trustees  of  the  settlement,  that  all  such  real  and 
personal  estates  and  effects  a«  ilie  wife  should  be, 
at  the  time  of  the  marriage,  or  as  she,  or  iJt* 
husband  in  her  rigJU,  sliould  during  the  coverlurt 
become  possessed  of  or  entitled  to,  sliouid,  nhen 
a/nd  so  far  as  tlieriglUs,  interests,  or  powers  ofthf 
husbaiCd  and  wife,  or  either  of  them,  in  or  over 
the  same  would  aUow,  be  conveyed  and  assigned 
to  the  trustees  of  ilie  setllemeiU  npon  the  trusts 
therein  declared. 

At  the  date  of  tlie  marriage  the  wife  wa«  entitled 
to  a  vested  reversion  in  certain  personal  property. 
After  the  death  of  the  husband  and  wife  the  rever- 
sion  fell  in. 

Held,  tluU,  aWiough  tlis  clause  a«  to  sMling  after- 
acquired  property  contained  no  acpress  eovencuU 
by  the  wife  to  do  so,  the  act  contemplated  and 
inletided  to  be  done  icas  an  act  a*  much  to  is 
done  by  the  wife  as  by  the  hnsband,  and  coiue* 

(a)  ReporteA  by  E.  A.  Bcbatchlst,  Eu.r6uri*«T-«>^v> 
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miently  th«  revenionanj  vntereH  tciu,  htyund  hg 

Bntclier  v.  Batcher  (14  Beav.  222)  followed. 

Bad  «.  Kenrick  (25  £.  T.  Bep.  0.  8. 193  ;  1  Jvr. 

N.  8. 897)  dittinguitked. 
Bt  a  settlement,  dated  9th  June  1825,  and 
made  on  the  marriage  of  Louis  Berthold  Edgard 
D'Estampcs  with  l£ra  Hawkins  Trelawney,  and 
a  conveyance  of  even  date  therewith,  certain  real 
and  personal  property  was  settled  upon  the 
trnsts  in  that  settlement  contained,  being  in 
effect  to  pay  the  income  of  the  trust  propeny  to 
th«  wife,  or  as  she  should  appoint,  dnrmg  ner  life, 
and  after  her  decease  the  income  of  one  moiety  of 
the  trust  money  was  to  be  paid  to  her  husband 
during  his  life,  and  subject  thereto,  and  if  there 
Bhonld  be  three  childen  of  the  marriage,  of  whom 
one  being  a  son  should  attain  twentv-one,  and 
the  others  being  daughters  should  attain  that  age 
or  marry,  and  no  more  than  three  such  children, 
then  one  half  of  the  trust  property  was  to  be  in 
trost  for  that  one  of  the  three  children  who, 
being  a  son,  should  first  or  alone  attain  twenty- 
one,  and  the  remaining  half  of  the  trust  property 
was  to  be  in  trust  for  the  two  other  of  tne  three 
diildren,  and  to  be  divided  between  them  in  equal 


There  were  three  children  only  of  the  marriage, 
one  son  and  two  daughters,  all  of  whom  attained 
Tested  interests;  namely,  Lndovic  Vicomte 
D'Estampes,  Cecile  Charlotte  Trelawney  D'Es- 
tainpes,  and  Isabelle  Elizabeth  Clare  D'Estampes. 

By  a  settlement,  dated  the  8th  Sept.  1852,  and 
made  on  the  marriage  of  Cecile  Charlotte  Tre- 
lawney D'Estampes  with  William  Hankey,  after 
reciting  that  such  marriage  had  been  agreed  upon, 
and  was  intended  shortly  to  be  solemnised,  and 
that  upon  the  treaty  for  snch  marriage,  William 
Hankey  agreed  to  transfer  to  Beaumont  Hankey, 
Bobert  Dalzell,  and  Blake  Alexander  Hankey 
(the  trustees  of  the  settlement),  10,0001.  Three 
per  Cent.  Consolidated  Bank  Annuities  and 
9.M6I.  10».  9d.  Three-and-a-Qnarter  per  Cent. 
Bank  Annuities,  to  be  held  by  them  upon 
and  for  the  trusts  and  purposes  thereinafter 
eipressed  and  declared  concerning  the  same,  and 
also  to  enter  into  the  several  covenants  on  his 

Sirt  thereinafter  contained,  it  was  witnessed  as 
llows: 
,  In  further  i>iiT«naiioa  of  the  uud  recited  propoial,  and 
in  oonriderstion  of  the  said  intended  marriage,  it  is 
lureby  affreed  and  deolared  by  and  among  the  said 
patties  hereto,  and  the  said  William  Hanker,  for  him- 
■•U.hia  hein,  ezeontota,  and  administrators,  doth  hereby 
eerenant  with  the  aaid  Beanmont  Hankejr,  Bobert 
Palaell,  and  Blake  Alexander  Hankey,  tiieir  ezeontore, 
amniaietnitora,  and  assigns,  that,  if  the  said  intended 
iMRiage  shall  take  effect,  all  snob  real  and  personal 
•itatea  and  effeota,  and  other  property,  of  what  natoxe, 
tMioM,  or  kind  soerer,  and  wnereaoeTer  situate  or 
Miiing,  as  the  said  Cecile .  Charlotte  Trelawney 
D'Estampes  shall  he,  at  the  time  of  the  solemniaation 
«  the  said  intended  marriage,  or  as  she,  or  the  aaid 
William  Hankey,  in  her  right,  shall  during  the  said 
utended  corartore  beoome  eeiaed,  possessed  of,  or 
ntitted  to,  in  any  manner  or  by  any  means  whataoerer, 
•hall  and  mi^,  when  and  ao  soon  and  so  far  as  the  righta, 
^ttrests,  or  powers  of  the  said  'William  Hankey  and 
CeoQe  Charlotte  Trelawney  D'Estampes,  or  either  of 
them,  in  or  over  the  same,  will  allow,  and  at  the 
costs  and  ofaargea  of  the  trust  estate,  be  conveyed, 
figMi,  aunred,  or  made  over  respectively  to  and 
vested  ui  the  tnuteea  or  tmstee  of  these  presents  for  the 
was  being,  according  to  the  several  natures  thereof,  and 
nail  be  held  by  them  or  him,  and  their  or  his  heirs, 
sieoutors,  or  administrators  respectively,  in  trust  to 


sen  .  .  .'  .  aU  snch  parts,  and  so  mnoh  thereof,  a* 
■hall  not  b«  in  the  state  of  investment  hereby  required, 
and  to  invest  all  the  net  moneys  thsrafrom  anain^  in  or 
apon  snch  atocks,  fnnds,  or  aeooritias  as  haremaftar 
mentioned  and  authoiisad,  and  auoh  trustees  or  troatea 
ahall  and  may  stand  poaaaaaed,  aa  well  of  the  net  pio- 
oeeds  of  the  aale  and  converai<ui  of  such  real  and  per- 
sonal estatea  and  other  proparty,  aa  of  other  the  paracnal 
eatate  laat  aforesaid  which  ahall  not  raqniie  to  be  add 
or  oonverted  aa  afograaaid  ....  upon  trust  to  pay 
to  or  permit  and  anffer  the  said  Wilham  Hankey  or  nia 
aaaigna  to  receive  the  intereat,  dividends,  or  annual 
proceeds  thereof  for  and  daring  his  natural  life  for  hia 
and  their  own  use ;  and  from  and  after  his  decease,  in 
oaae  the  said  Cecile  Charlotte  Trelawney  D'Estampea 
ahall  survive  him,  upon  trust  to  pay  to  or  permit  or 
auffer  the  said  Cecile  Charlotte  Trelawney  D'Estampes, 
or  her  aaaigns,  to  receive  the  same  interest,  dividends,  or 
annual  prooeada,  during  her  natural  life,  for  her  and 
their  own  use ;  and  from  and  after  the  decease  of  the 
survivor  of  the  said  William  Hankey  and  Oedlft 
Charlotte  Trelawney  D'Eatampea,  aa  to  hMx  the  capital 
and  annual  produce  thereof,  upon  and  for  and  anbieet  to' 
the  same  trusta  and  puipoaes,  powers,  and  provisions  in 
all  respects  for  or  in  favour  of  the  child  or  children  of 
the  said  intended  marriage  aa  are  hereinbefore  expressed 
and  provided  concerning  the  said  10,0001.  Three  per  Cent. 
Omsdidated  Bank  Annuitiea,  and  9546(.  10*.  9d.  Three- 
and-a-Qnartar  per  Cent.  Bank  Annnitiaa  hereby  settled 
on  the  part  of  the  aaid  TVilliam  Haakev,  and  the  divi- 
dends or  annual  prooeeda  thereof ;  and  if  there  shall 
be  no  child  of  the  said  intended  marriage  who,  being  a 
aon,  ahall  live  to  attain  the  age  of  twenty-one  years,  or, 
baini[  a  daughter,  shall  live  to  attain  snob  age  cv  to  b» 
married,  with  such  consent  aa  aforesaid,  then  as  to 
1^  tile  said  laat-mentioned  truat  moneys,  stocks,  fnnds,  or 
seonritieii  ....  in  trust  for  the  survivor  of  them 
the  said  'Wilham  Hankey  and  Cecile  Charlotte  Trelawnej 
D'Estampes,  and  his  or  her  ezeontccs,  adminiatratow, 
and  assigns  abaolntely. 

The  settlement  also  contained  a  covenant  by 
William  Hankey  that,  if  the  intended  marriage 
should  take  effect,  and  the  wife  should  survive 
him,  then  his  heirs,  executors,  and  administrators 
should  pay  and  make  good  to  her  yearly  durinjf 
her  life  such  sum  of  money,  if  any,  as  should  bo 
required  to  make  up  the  yearly  income,  to  which 
she  should  from  time  to  time  be  entitled  under 
the  trusts  of  the  settlement,  to  the  sum  of  lOOOl. 

No  assignment  of  the  wife's  reversionary 
interest  was  ever  made  to  the  trustees  of  the 
settlement. 

William  Hankey  died  in  1872,  leaving  his  wife 
him  surrivin^. 

There  was  issue  of  the  marriage  one  child  only, 
viz.,  Mira  Charlotte  Hankey,  who  married  Joseph 
Francis  Lescher  in  May  1875. 

Mrs.  Hankoy  died  on  the  2nd  Jan.  1878,  havinsp 
by  her  will,  dated  the  12th  Nov.  1877,  devised  and 
bequeathed  all  real  and  personal  estates,  of  what 
kind  or  nature  soever  and  wheresoever  situate,  or 
of  or  to  which  she  ■was  or  might  be  entitled  in 
reversion,  subject  to  the  life  interest  of  her  mother, 
under  the  settlement  of  1825,  as  to  one  third  part 
thereof  to  her  brother,  and  as  to  the  remaining 
two-third  parts  to  her  sister,  the  said  shares  to  be 
charged  with  the  payment  of  certain  annuities. 

Mira  Hawkins  Trelawney  D'Estampes  died  on 
the  23rd  Dec.  1883,  leaving  her  husband  her  sur- 
viving, whereupon  one  moiety  of  the  trust  pro- 
perty comprised  in  the  settlement  of  1825  became 
divisible  between  the  parties  entitled  thereto. 

The  question  was  raised  as  to  who  was  entitled 
to  Mrs.  Hankey's  one-fourth  share  of  the  trust 
estate:  her  executor,  Eyre  Crowe,  on  the  one  hand 
claiming  to  dispose  of  it  in  accordance  wiih  her 
will ;  or  the  trustees  of  her  marriage  settlement, 
who  claimed  to  be  entitled  to  it  by  .virtue  of  the 
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covenant  to  settle  after-acquired  property,  they 
maintaining  that  the  property  was  actually  settled 
by  that  deed. 

On  the  6th  May  1884  a  summons  was  taken  out 
by  the  trustees  of  the  settlement  of  1825,  asking 
that  the  question  might  be  determined. 

The  summons  was  adjourned  into  court,  and 
now  came  on  to  be  heard. 

B.  F.  Norton  for  the  applicants. 

Oraham  Eastings,  Q.C.  and  Eeqinald  Ctist  for 
the  trustees  of  the  settlement  of  1^52. 

Bobinaon,  Q.C.  and  Vernon  Smith,  for  the 
executor,  referred  to 

Kamtden  r.  Smith,  2  Drew.  298 ; 

Daiees  r.  TredmU,  iS  L.  T.  Bep.  N.  S.  118;  18  Oh. 

DiT.  860 ; 
JB«i<I  T.  Kenriek,  25  L.  T.  Bep.  0.  S.  193  ;  1  Jar.  N.  8. 

897; 
Be  MiehelVi  Trusts,  86  L.  T.  Bep.  N.  8.  915;  9Cai. 
Cir.  5. 

5Kat,  J.  referred  to  Campbell  v.  Bainhridge,  19 
J.  T.  Bep.  N.  8.  264;  L.  Rep.  6  Eq.  269; 
WiOoughby  v.  mddXeton,  6  L.  T.  Bep.  N.  S.  814; 
2  J.  A  H.  344.] 

Hastings,  in  reply,  referred  to 
Bvichsr  T.  Butcher,  14  Bear.  222 ; 
as  Jackson's  TTOi.  41 L.  T.Bep.  N.  S.  494 ;  13  Ch. 
DiT.  189. 

BIat,  J._ — I  have  to  determine  a  question  upon 
the  meaning  of  the  covenant,  which  is  familiarly 
called  the  "  covenant  to  settle  after-acquired  pro- 
perty "  in  a  marriage  settlement.  It  seems  the 
marriage  settlement  was  between  a  lady  of  full 
age  and  her  intended  husband  and  trustees,  and 
by  it  the  husband  brought  considerable  property 
into  settlement,  and  the  settlement  contamed  this 
covenant  which  I  have  to  construe.  The  settle- 
ment begins  with  a  very  short  recital.  [His 
Lordship  read  it  and  continued:]  There  is  nothing 
else  which  it  is  material  to  notice  until  we  come 
to  the  witnessing  part  of  the  deed,  which  contains 
the  covenant  in  question.  [His  Lordship  read  the 
covenant,  and  continued :]  Now,  at  the  date  of 
this  marriage,  the  intended  wife  was  entitled  to  a 
vested  reversion  in  certain  personal  property,  in 
which,  under  her  father's  marriage  settlement, 
her  mother  had  a  life  interest.  It  has  not  been 
argued  or  suggested  that  that  is  not  an  interest 
within  the  words  of  this  covenant.  It  is  clearly 
an  interest  to  which  she  became  entitled  at  the 
date  of  the  marriage,  and  therefore  it  is  quite  fair 
to  read  this  covenant  as  though  that  reversionary 
interest  had  been  mentioned  in  terms  in  the  cove- 
nant. What  happened  was  this :  No  assignment 
of  that  property  to  the  trustees  was  ever  made. 
The  husband  has  died,  and  the  wife  also.  The 
reversion  fell  in  after  the  death  of  the  husband, 
and  now  the  question  is  whether  that  reversionary 
interest  of  the  wife  is  bound  by  this  settlement. 
First  of  all,  without  referring  to  any  authority, 
if  that  was  an  agreement  by  the  wife  to  make  an 
assignment,  cadit  qucestio — it  is  quite  clear.  The 
argument,  however,  is  that  the  agreement  was 
not  by  the  wife  to  make  the  assignment;  that 
there  is  an  express  covenant  by  the  husband,  but 
no  express  covenant  by  the  wife.  That  is  true, 
but  still  there  are  these  words :  "  And  it  is  hereby 
agreed  and  declared  bv  and  among  the  said 
parties  hereto,  and  the  said  William  Hankey,  for 
himself,  bis  heirs,  executors,  and  administrators, 
doth  hereby  covenant  "  with  the  said  trustees. 


Obviously  the  first  part  of  that  must  have  some 
effect  given  to  it.  I  must  read  the  words  u 
meaning  "  it  is  hereby  agreed  and  declared  by  the 
parties  who  are  makmg  the  settlement  "—not  the 
trustees,  but  the  persons  who  are  making  the 
settlement  with  the  trustees.  It  is  a  curenant ;  it 
is  by  deed ;  the  wife  was  of  full  age ;  she  executed 
the  deed ;  and  1  must  read  it  prima  facie  as  being 
an  agreement  by  the  wife.  Put,  as  I  said,  into  thii 
covenant  an  express  description  of  her  rerer- 
sionary  interest  and  it  would  read  thus :  "  It  ii 
hereby  agreed  and  declared  by  and  among  the 

earties  hereto,  and  the  said  William  Hankey,  for 
imself,  bis  heirs,  executors,  andj  administrators, 
doth  hereby  covenant  with  the  trustees  that  the 
reversionary  interest  to  which  the  said  Cecils 
Charlotte  Trelawney  D'Estampes  is  now  entitled 
under  her  father's  settlement  snail  and  may,  when 
and  so  soon  and  so  far  as  the  rights,  interest,  or 
powers  of  the  said  William  Hankpy  and  Cecile 
Charlotte  Trelawney  D'Estampes,  or  either  of 
them,  in  or  over  the  same  will  allow,  and  Pt  the 
costs  and  charges  of  the  trust  estate,  be  conveyed, 
assigned,  assured,  or  made  over  respectively  to 
and  vested  in  the  trustees."  Nothing  could  be 
clearer,  if  that  is  the  way  it  is  to  be  read,  than 
that  the  meaning  of  those  words  is  not  merely  * 
covenant  by  the  husband.  It  is  not  a  covenant 
by  him  that  he  will  convey,  but  it  is  a  corenent 
by  both  of  them  according  to  their  respective 
powers,  as  it  is  worded,  that  the  property  shall 
be  conveyed.  I  take  it  that,  if  the  property  bad 
been  described,  as  I  have  supposed,  in  tnis  cove- 
nant, the  question  would  have  scarcely  been 
arguable  that  the  covenant  was  not  a  covenant 
which  would  bind  the  wife  to  do  everything  which 
she  could  do,  according  to  her  powers,  to  vest 
this  property  in  the  trustees.  Therefore,  my 
opinion  of  the  settlement  is  quite  clear  and  strong 
that  that  is  the  meauing  of  it.  Before  I  part 
with  the  settlement,  I  will  add  that  it  seems  to 
me  clear  that  there  is  no  ambiguity  here,  and 
there  is  nothing  for  wbich  it  is  necessary  to  refer 
back  to  the  recitals.  You  cannot  refer  back  to 
the  recitals  in  construing  a  deed  unless  there  ii 
an  ambiguitv.  But  if  there  is  any  reason  for 
saying  there  is  ambiguity,  I  do  not  see  how  the 
recitals  touch  it.  There  is  no  recital  whatever 
as  to  the  covenant  of  the  wife  respecting  her 
future-acquired  property.  There  is  a  mere  recital 
that  the  husband  wiU  enter  into  the  covenants 
thereinafter  contained — a  recital  which  is  in  the 
closing  words  of  the  recital  concerning  the  settle- 
ment of  his  own  property.  That  does  not  refer, 
except  generally,  to  the  settlement  of  the  wife's 
property  at  all.  Now,  let  me  turn  to  the  autho- 
rities to  see  if  I  am  bound  to  cometo  a  conclasiffli 
which  would  be  in  any  way  against  my  own 
opinion.  The  first  case,  in  order  of  date,  i» 
Butcher  v.  Butcher  (14  Beav.  222),  which  is  a 
decision  of  Lord  Romilly's.  The  words  there  are: 
"And  it  was  by  the  indenture  of  settlement 
agreed  and  declared  by  and  between  the  said 
parties  thereto,  and  the  said  John  Butler  Hall, 
for  himself ,  his  heirs,  executors,  and  administrators, 
did  thereby  covenant,  promise,  and  agree  to  and 
with  John  Mason  and  Moses  Hope  (the  trustees), 
their  executors,  administrators,  and  assigns,  that 
in  case  any  personal  estate,  effects,  and  proper^, 
should  at  any  time  or  times  thereafter  during  the 
said  intended  coverture  come  to  or  vest  in  Mrs. 
Hall,  the  petitioner,  or  in  the^said  John  Butler 
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Hall  in  her  right,  or  by  the  rif^hts  of  marriage, 
the  same  sljould  be  paid,  assigned,  and  trans- 
ferred by  all  proper  parties  without  delay  from 
time  to  time  unto  "  the  trustees.  Under  the  will 
of  her  mother,  who  died  after  the  date  of  the 
settlement,  the  wife  did  become  entitled  to  a 
reversionary  interest  in  a  sum  of  consols.  Her 
hnsbaud  died  before  her,  and  she  then 
presented  a  petition  for  the  payment  of  the  fund 
to  her.  The  Master  of  the  Bolls  reserved  his 
jndgment,  and  he  obtained  copies  of  the  marriage 
settlements  in  two  cases  whicn  had  been  cited  to 
him  of  Thornton  v.  Brittht  (2  My.  &  Cr.  254)  and 
Dovglaa  v.  Congreve  (1  Keen,  423),  and  he  says : 
"I  find  that  in  both  cases  the  covenants  were 
exclusively  those  of  the  husband,  and  that  they 
contained  no  covenant  or  agreement  between  the 
other  parties.  I  am  confirmed  in  the  opinion  I 
expressed  in  this  case,  that  there  is  a  covenant  by 
all  parties,  including  the  wife,  and  that  she  is  as 
mnch  lx)und  by  it  as  her  hu«band.  ITie  usual 
practice  of  conveyancers  is  to  make  the  intended 
onsband  alone  covenant,  but  then  snch  a  covenant 
is  not  prefaced  by  the  words  '  that  it  is  agreed 
and  declared  by  and  between  all  the  parties.' " 
That  case,  to  my  mind,  is  absolutely  undis- 
tineuishable  from  the  present  case.  The  case  on 
which  the  argument  against  this  construction  is 
mainly  founded  is  the  case  of  Bamsden  v.  Smith 
(2  Drew.  298),  where  the  words  were:  "It  is 
hereby  further  agreed  and  declared,  and  the  said 
Frank  Ramsden,  for  himself,"  Ac,  covenants  with 
the  trustees  "  that  if  any  real  or  personal  estate 
whatsoever,  amounting  in  each  case  to  the  value 
of  100{.  or  upwards,  shall  at  any  time  or  times 
during  the  said  intended  coverture  descend,  or 
devolve  to,  or  vest  in,  the  said  Elizabeth  Smith, 
or  in  any  person  or  persons  in  trust  for  her,  or  to 
or  in  the  said  Frank  Bamsden  in  her  right,  then 
and  in  that  rase,  and  as  often  as  the  same  shall 
happen,  he  the  said  Frank  Bamsden  shall  and 
-will  make,  do  and  execute,"  or  concur  with  the 
■wife  in  making  and  executing  all  proper  convey- 
ances, and  BO  on.  That  case  is  as  plain  as  c&n  lie. 
There,  although  there  were  the  words, "  It  is  hereby 
further  agreed  and  declared,"  there  was  no  covp- 
aant  by  the  wife.  The  act  to  be  done  was  an  act  to 
be  done  by  the  husband  only.  The  words  are,  "  It 
is  hereby  farther  agreed  and  declared,"  and  the 
husband  covenants  that  he  will  convey.  How 
ooold  that  bind  the  wifeP  Supposing  it  had  been 
simply, "  It  is  hereby  agreed  and  declared  that  the 
hnsoand  shall  convey '  — how  could  that  bind  the 
wife  to  convey  ?  That  is  not  the  thing  to  be  done, 
and  that  is  the  whole  reason  of  the  judgment  in 
that  case,  and  the  learned  Vice  -  Chancellor 
(Kindersley),  whose  judgments  one  always  reads 
with  the  greatest  possible  respect  and  attention, 
distinguishes  the  case  on  tnat  ground  from 
Butcher  v.  Butcher  (uhi  nip.).  Then  there  was 
another  case  cited,  which  seems  to  come  rather 
nearer  to  this,  viz.,  Beid  v.  Kenrick  (25  L.  T.  Bep. 
O.  8.  193;  1  Jnr.  N.  8.  897),  before  Stuart,  V.C. 
There  the  clause  was :  "  It  is  hereby  agreed  and  de- 
clared between  the  said  parties  hereto,  and  the  said 
Thomas  Whitehead  Beid  doth  hereby  for  himself, 
his  heirs,  executors,  and  administrators,  covenant, 
promise,  and  agree  to  and  with  the  said  John  Ken- 
rick and  Bol>ert  Bickards,  their  executors  and 
administrators,  that  if  the  said  Mary  Kenrick,  or 
the  said  Thomas  Whitehead  Beid  in  right  of  the 
said  Mary  Kenrick,  his  intended  wife,  shall  at  or 


upon  the  said  intended  marriage,  or  at  any  time 
thereafter,  become  interested  in  or  entitled  unto 
any  sum  or  sums  of  money,  or  real  or  personal 
estate  or  effects  which  already  hath  or  have  been, 
or  shall  or  may  at  any  time  or  times  thereafter  be 
given  or  bequeathed,  or  which  shall  descend  to  the 
said  Mary  Kenrick,  his  intended  wife,  then  the 
same  shall  be  and  remain,  and  he,  the  said 
Thomas  Whitehead  Beid,  his  heirs,  executors, 
and  administrators,  shall  and  will  permit' 
and  suffer  the  same  and  every  part  thereof 
to  be  and  remain  upon  the  same  trusts,  and 
to  and  for  the  same  ends,  intents,  and  pur- 
poses as  are  hereinbefore  mentioned,  expressed, 
and  declared  of  and  concerning  the  said  trust 
moneys,  stocks,  and  premises  hereinbefore 
assigned ;  and  for  the  better  effecting  this  pur- 
pose, that  he  the  said  Thomas  Whitehead  Beid, 
his  heirs,  executors,  and  administrators,  shall  and 
will,  at  any  time  or  times  hereafter,  upon  '■eauest, 
pay,  transfer,  and  deliver  over,  and  join  witn  the 
said  Mary  Kenrick,  his  intended  wife,  in  assign- 
ing, conveying,  and  assuring  "  any  such  property. 
The  Vice-Chancellor  held  that  it  was  impossible 
in  that  case  that  the  words  of  the  covenant  could 
extend  to  anybody  but  the  husband,  and  he  says 
he  can  find  no  words  which  bind  the  wife.  Of 
course,  it  might  have  been  argued,  and  no  doubt 
was  argued,  that  the  former  words,  "the  same 
shall  be  and  remain,"  would  be  enough,  coupled 
with  the  words  "it  is  hereby  agreed  and 
declared,"  to  make  the  covenant  binding  on  the 
wife.  Obviously  the  Vice-Chancellor  thought 
these  word  were  controlled  by  the  subsequent 
words  which  compel  the  husband,  and  compel 
the  husband  only,  to  convey  or  assign  the  pro- 
perty. Then,  l)efore  the  same  learned  jadge, 
came  another  case  of  Campiell  v.  Bainbriaga 
(19  L.  T.  Bep.  N.  8.  254;  L.  Bep.  6  Eg.  269), 
where  the  words  were  :  "And  it  is  hereby  turther 
declared  and  agreed,  and  the  said  Sir  J.  K.  B. 
Campbell,  for  himself,  his  heirs,  executors,  and 
administrators,  doth  covenant,  promise,  and  agree 
with  the  said  trustees,  their  heirs,  executors,  and 
administrators,  and  every  of  them,  that  in  case, 
and  at  any  time  or  times  hereafter  during  the 
intended  coverture  between  the  said  Sir  J.  K.  B. 
Campbell  and  Q.  E.  Bainbridge,  any  real,  personal, 
or  mixed  estate  and  effects,  amounting  at  any  one 
time  to  the  value  of  500Z.,  shall  come  to  or  vest  in 
the  said  G.  E.  Bainbridge,  or  the  said  Sir  J.  N.  B. 
Campbell  in  her  right,  at  law  or  in  equity," 
then  the  same  shall  be  conveyed  and  assigned 
without  delay  by  the  husband  and  the  wife  to  the 
trustees.  There,  although  there  was  no  covenant 
by  the  wife  except  such  as  was  contained  in  the 
words  "  it  is  hereby  agreed,"  seeing  the  act  was 
an  act  to  be  done  by  the  wife  as  well  as  by  the 
husband,  the  Vice-Chancellor  held  that  the  fund 
was  bound,  and  that  the  wife  was  bound  to  join 
in  assigaing  it.  A  similar  point  came  beiore 
Lord  Hatnerley,  when  Vice-Chancellor,  in 
mihughby  v.  Middleion  (6  L.  T.  Bep.  N.  S.  814; 
2  J.  &  H.  344),  where  there  was,  first  of  all,  a 
recital  that  it  had  been  agreed  that  the  intended 
husband  should  enter  into  the  covenant  therein- 
after on  his  part  contained  in  regard  to  the 
settlement  of  the  estate  and  effects  to  which  the 
intended  wife  might  thereafter,  during  her 
intended  coverture,  become  entitled,  and  the 
words  of  the  covenant  itself  were  these :  "  It  is 
hereby  agreed  and  declared  by  and>betweenj  all 
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the  said   parties  to    these    presents,"    and  the 
intended  husband  "doth  for  himself,  his  heirs, 
executors,  and  administrators,  covenant,  promise, 
and  agree  with  and  to  the  said  "  trustees  that,  in 
case  the  said  intended  wife,  or  intended  husband 
in  her  right,  "  shall,  at  any  time  or  times  during 
the  said   intended  coverture,  become  seised  or 
possessed    of,  or  in    anywise     entitled    to,  any 
real    or    personal    estate    or    effects,   or  sum 
or     sums     of     money     whatsoever    .... 
then,     and     in     any    such     case,     such     real 
and    personal    estate    or  effects  shall  be  forth- 
with   paid,    conveyed,    assigned,    and    assured, 
to  and  in  such  manner  as  that  the  same  may 
become  vested  in  the  trustees."    At  the  date  of 
the  settlement  the  wife  was  an  infant,  bui  the 
settlement  contained  a  covenant  by  the  wife  that 
she  would  do  everything  in  her  power  to  give  effect 
to  the  settlement.    However,  as  a  matter  of  con- 
struction, there  can  be  no  doubt  that  the  learned 
judge,  referring  to  Ramsden  v.  Smith  (uM  sup.) 
and  BtUeher  v.  Bvteher  {ubi  awa^,  came  clearly  to 
the  conclusion  that,  on  a  settlement  worded  like 
that  before  him,  there  was  a  covenant  by  the  wife 
(which,  of  course,  would  be  voidable,  as  she  was 
an  infant)  which  would  have  bound  her  and  the- 
fund  completely  if  she  had  been  of  age  at  the 
lame ;  and,  as  it  was,  she  was  put  to  her  election 
on  the  grouud,  as  I  understand  it,  that  the  settle- 
ment was  that  the  fund  should  be  included  as 
against  the  wife.    It  was  not  only  as  against  the 
husband,  but  also  as  against  the  wife.    That  is 
referred  to  by  Lord  Selbome  in  the  case  of  Goi- 
rington  v.  Lindsay  (28  L.  T.  Bep.  N.  S.  177, 179 ;  L. 
Bep.  8  Ch.  App.  578,  591),  where  he  examined  a 
fuller  statement  of  the  settlement  than  is  con- 
tained in  the  report  of  WiUotyhby  v.  Middleton. 
Then  comes  the  only  other  authority  to  which  I 
shall  refer,  viz.,  the  recent  case  before  the  Court 
of  Appeal  of  Dawes  v.  TredweU  (45  L.  T.  Rep. 
H.  a  118;  18  Ch.  Div.  354).    There  the  words 
■were :  "  It  is  hereby  agreed  and  declared  between 
and  by  the  parties  to  these  presents,  and  the  said 
William  Henry  Dawes  doth  for  himself,  his  heirs, 
executors,  and  administrators,  covenant  with  the 
parties  hereto  of  the  fourth  part  (the  trustees), 
their  executors,  administrators,  and  assigns,  that 
if  at  any  time  during  the  said  intended  coverture 
any  real  or  personal  estate  (other  than  and  except 
clothes,    jewels,    and    personal    chattels)    shall 
descend  and  devolve  upon  and  vest  in  the  said 
Kate  Tredwell,  or  the  said  William  Henry  Dawes 
in  her  right,  to.  the  amount  in  value  of  2001.  at 
any  one  time,  for  any  estate  or  interest  whatso- 
ever, then  and  in  such  case,  and  as  often  as  the 
same  shall  happen,  he  the  said  William  Henry 
Dawes  will  immediately  thereupon,  at  the  costs 
and  charges  of  the  said  trust  estate,  make,  do, 
and  execute,"  and  so  on.     That  case  the  late 
Master  of  the  Eolls,  with  the  concurrence  of  the 
other    judges,    thought  quite   undistinguishable 
from  the  case  of  Bamsden  v.  Smith  to  which  1 
have  referred.    He  said :  "  Now  the  rule  is,  that 
a  recital  does  not  control  the  operative  part  of  a 
deed  where  the  operative  part  is  clear.   Tne  recital 
here,  as  is  usually  the  case,  is  in  general  terms ; 
the  operative  part  is  in  definite  terms.    There  is 
another  rule,  that  the  recital  of  an  agreement  does 
not  create  a  covenant  where  there  is  an  express 
covenant  to  be  found  in  the  witnessing  part  relat- 
ing to  the  subject-matter.    If,  therefore,  the  cove- 
nant is  clear,  it  cannot  be  controlled  or  affected 
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formance of  the  said  agreement,  and  in  consid^ 
ration  of  the  said  intended  marriage,  it  is  hereby 
agreed  and  declared  between  and  by  the  parties 
to  these  presents,  and  the  said  WUliam  Heniy 
Dawes  doth  for  himself,  his  heirs,  executors,  and 
administrators,  covenant  with  the  said  parties 
hereto  of  the  fourth  part,  &c.'  But  the  rule  is, 
that  where  you  have  such  words  as  '  It  is  herday 
agreed  and  declared  between  and  by  the  parties 
to  these  presents '  that  someone  will  do  an  act  or 
make  a  payment,  and  that  someone  is  a  party 
to  the  cteed,  it  is  a  covenant  by  him  with  the 
others,  and  not  a  covenant  by  all  of  them.  Any* 
thing  more  absurd  than  to  hold  that  a  covenant 
by  all  of  them  could  not  be  imagined.  Suppose 
you  had  these  words  :  '  Provided  always  and  it  is 
hereby  agreed  and  declared  between  and  by  the 
parties  to  these  presents,  that  the  said  A.  B.  shall 
pay  50001.  to  the  said  C.  D.  on  the  6th  Jan.  next.' 
it  would  be  absurd  to  say  that  this  amonnts  to 
a  covenant  by  C.  D.,  the  recipient  of  the  money, 
that  A.  B.  shall  pay  him,  as  well  as  a  covenant  1^ 
A.  B.  that  he  will  pay  him.  If,  therefore,  we 
find  that  no  act  is  to  be  done  except  by  one  of  the 
parties,  these  words  only  amount  to  a  covauuit 
by  that  one  party  with  the  others."  That  is  the 
test.  I  have  no  right  to  take  from  these  words. 
It  is  hereby  agreed  and  declared  by  and  i 


the  parties,  their  reasonable  force,  unless  the 
context  compels  me  to  do  so.  The  context  would 
compel  me  if  the  act  to  be  done,  as  expressed 
upon  the  face  of  the  covenant,  was  an  act  to  be 
done  by  the  intended  husband  only.  There  is  no 
such  thing  expressed  here.  On  the  contrary,  it  is 
as  plain  as  if  it  had  been  put  into  so  many  words, 
that  the  act  contemplated  and  intended  to  ba 
done  is  an  act  as  much  to  be  done  by  the  wife  as 
by  the  husband.  The  effect  of  holding  the  con- 
trary would  be  this  :  If,  at  the  date  of  the  settle- 
ment,- the  wife  had  been  entitled  to  10,0001. 
standing  in  the  names  of  her  trustees,  and  the 
husband  had  never  reduced  that  into  possession, 
it  would  not  be  bound.  Or,  taking  another  case^ 
supposing  a  sum  of  lO.OOOZ.  was  bSld  on  trust  tor 
the  wife,  so  that  her  husband  could  not  reduce  it 
into  possession,  it  would  not,  according  to  the 
argument  which  has  been  addressed  to  me,  be 
included  in  the  settlement.  In  my  opinion,  there 
is  no  ground  for  such  an  arg^ament.  It  is  quite 
clear  that  this  reversionary  interest  is  bound  by 
the  settlement,  and  I  decide  accordingly.  There 
will  be  a  declaration  that  Mrs.  SLankey's  one- 
fourth  share  vests  in  the  trustees  of  the  settle- 
ment, and,  subject  to  the  payment  of  costs  of  all 
partly,  it  will  be  transferred  to  the  trustees  of 
the  settlement. 

Solicitors:  EdtBard  Jackson  Barron;  Nieholl, 
Manisty,  NiehoU,  and  FUteker;  Walker,  Mar- 
tineau,  and  Co. 
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Thursday,  July  31. 
(Before  Kay,  J.) 
Re  TA5jraE.(o) 
Infant — Advaneemenl — Contingent  legacy. 
A  teitator,  tojio  dUd  in  1883,  hy  hU  toill,  dated  in 
1881,  lequeatJied  to  hie  trukeet  50001.  Neu;  Three 
per  Cent.  Annuitiet  upon  trust  to  pay  to  A.  the 
dieidends  thereof,  the  same  to  he  applied  bi/  hitn 
for  the  inaintetianee  and  education  of  his    two 

•  eidest  children  (a  son  and  daughter),  and  the 

turvieor  of  iltem,  during  tlieir  respective  minori- 
ties; and  suhject  tliereto  the  testator  directed  thai 
ttttch  sum  of  annuities  should  remain  in  trust  for 
the  children  equally  to  he  divided  helween  them, 
wfor  the  siiroivor  of  them  livi^ig  at  the  testator's 
decease,  if  either  should  die  in  his  lifetime,  for 
their  respect  ice  absolute  use,  the  share  of  tlie  son, 
or  the  iclwle  as  the  case  night  he,  to  he  an  interest 
tested  absolutely  in  him  if  and  when  he  should 
attain  twenty-one,  and  the  share  of  ilie  daughter, 
or  the  whole  as  the  case  might  he,  to  he  an  interest 
vested  absolutely  in  Iter,  for  her  separate  use,  if 
a,nd  when  she  should  attain  that  age  or  he 
married,  with  benefit  of  survivorship  between 
them,  %«  to  each  share,  in  case  they  sliould  he 
loth  living  at  the  testator's  death,  until  vested 
absolutely  ;  and  tJie  testator  declared  that  in  case 
both  of  the  children  should  die  without  such  aiim 
of  annuities  having  vested  absolutely,  the  same 
should  fall  into  his  residuary  estate. 
The  ihutees  paid  to  A.  the  dividends  of  the  sum  of 
annuities,  and  the  whole  thereof,  in  addition  to 
moneys  of  liis  own,  were  applied  by  him  in  the 
education  and  maintenance  of  Hie  children,  who 
were  respeclicehj  about  twenty  and  eighteen  years 
of  age.  A.  had  also  expended,  out  of  his  oicn 
pocket,  sums  amounting  to  nearly  2001.  in  con- 
nection icith  the  advancement  in  life  of  the  son, 
and  in  the  jJurcJuise  of  necessaries  for  him.  A's 
sole  source  of  income  was  a  pension  of  aborU 

j  2001.    He  had  a  family  of  seven  children  to  be 

educated  and  maintained,  who  were  in  addition 
to  and  younger  than  the  children  referred  to  in 
&e  wiu.  Under  these  eireumstanees,  A.  asked, 
by  summ/ms,  that  it  might  be  declared  thai  the 
estate  and  interest  of  the  son  in  the  sum  of 
annuities  stood  charged  with  the  payment  of  the 
sum^  expended  hy  A.  for  the  advancement  in  life 
and  benefit  of  the  son. 
Beld,  that  the  ajmlieation  must  he  refiised,  tlie 
evidence  being  insufficient  and  unscUisfctctory ; 
and  that  the  proper  course  woidd  have  been  to 
have  applied  for  an  order  ae  in  Re  Arbuckle 
(U  L.  T.  Bep.  N.  S.  538;  2  Set.  Uh  edU.  726). 

TsEHHAH  Old,  who  died  on  the  2dth  Jan.  1883, 
b^  his  will,  dated  the  Ist  Feb.  1881,  bequeathed  to 
hw  trustees  therein  named  5000i.  Three  per  Cent. 
Annuities  upon  trust  to  pay  to  Alfred  Henry 
Tanner  the  dividends  and  income  thereof,  from 
time  to  time  as  and  when  the  same  should  become 
due  and  payable,  the  same  to  be  applied  by  him 
for  the  maintenance  and  education  of  his  two 
eldest  children,  Trcnham  Montag^i  Tanner  and 
Emily  Dorothea  Tanner,  and  the  survivor  of  them, 
dnring  their  respective  minorities ;  and  subject 
thereto  the  testator  directed  that  such  sum  of 
annuities  should  remain  in  trust  for  T.  M.  Tanner 
and  E.  D.  Tanner  equally  to  be  divided  between 
them,  or  for  the  survivor  of  them  living  at  the 

(a)  Bcported  fay's.  A.  Scsatchlet,  Baq.,  Barrister-«t-Law. 


testator's  decease,  if  either  should  die  in  his  life- 
time, for  their  respective  absolnte  i;se,  the  shar» 
of  T.  M.  Tanner,  or  the  whole,  as  the  case  mi^ht  be, 
to  be  an  interest  vested  absolutely  in  him  if  and 
when  he  should  attain  the  age  of  twenty-one,  and 
the  share  of  E.  D.  Tanner,  or  the  whole,  as  the- 
case  might  be,  to  be  an  interest  vested  absolutely 
in  her  for  her  separate  ose  if  and  when  she  should 
attain  that  age  or  be  married,  with  benefit  of 
snrvivorship  between  them,  as  to  each  share,  in 
cane  they  should  ba  both  living  at  the  testator's 
death,  until  vested  absolutely ;  and  the  testator 
declared  that  in  case  both  of  the  children  should 
die  withont  such  sum  of  annuities  having  vested 
absolutely  in  him  or  her,  the  same  should  fall  into 
and  go  with  his  residuary  estate  as  part  thereof. 

The  trustees  paid  to  A.  H.  Tanner  the  dividends 
and  income  of  the  sum  of  annuities,  and  the  whole 
thereof,  in  addition  to  moneys  of  his  own,  were 
properly  applied  by  him  in  the  education  and 
maintenance  of  the  children  named  in  the  will. 
T.  M.  Tanner  and  E.  D.  Tanner  were  respectively 
about  twenty  and  eighteen  years  of  age. 

On  the  19th  May  1884  an  originating  summons 
was  taken  out  by  A.  H.  Tanner,  asking  that  it 
might  be  declared  that  the  estate  and  interest  of 
T.  M.  Tanner  in  the  5000Z.  Annuities  stood  charged 
with  the  payment  to  A.  H.  Tanner  of  the  sums  of 
1271.,  307.,  and  402.,  making  the  aggregate  sum  of 
197!.,  being  moneys  expended  by  A.  H.  Tanner, 
or  for  which  he  was  liable,  for  the  advanoement 
in  life  and  benefit  of  T.  M.  Tanner,  with  interest 
on  the  sum  of  1972.  from  the  date  of  the  summons 
at  5  per  cent,  per  annum,  and  the  premium  on  a- 
policy  of  assurance  for  200Z.  effected  on  the  life  of 
T.  M.  Tanner,  and  costs.  > 

Eay,  J.,  sitting  in  chambers,  refused  this  appli- 
cation,  and  it  was  now  renewed  by  motion  in 
court. 

The  evidence  in  support  of  the  application  con- 
sisted  of  the  affidavit  of  A.  H.  Tanner,  who  was 
formerly  of  the  War  Department,  but  late  a  captain 
in  the  West  Kent  Light  Infantry.  He  deposed 
that  he  had  a  family  of  seven  children  to  be 
educated  and  maintained,  in  addition  to  (and  all 
of  whom  were  younger  than)  T.  M.  Tanner  and 
E.  D.  Tanner;  that  his  only  source  of  income  was 
a  pension  of  2132.  6s.  8d.  a  year  from  the  War 
Office ;  that  he  was  the  owner  of  a  freehold  house 
at  Margate,  recently  valued  at  700Z.,  upon  which 
there  was  a  mortgage  of  5002.  at  5  per  cent, 
interest,  but  the  house  had  been  vacant  since 
Sept.  1883,  and  the  interest  upon  the  mortgage 
had  to  be  paid  out  of  his  pension ;  that  he  had  no 
other  property  or  source  of  income ;  and  that, 
having  regard  to  the  number  of  his  other  children, 
he  was  unable  to  afford,  out  of  his  small  income, 
to  contribute  any  sum  towards  the  advancement 
of  T.  M.  Tanner. 

A.  H.  Tanner  also  deposed  that  T.  M.  Tanner 
had  entered  the  Mercantile  Marine  Service  as  an 
apprentice,  and  had  been  appointed  to  the  barque 
dUu  of  Adelaide,  and  to  enable  him  to  enter 
sucn  service,  and  to  hold  such  appointment,  it 
was  necessary  to  pay  a  premium  of  522.  lOs.,  and 
to  purchase  an  outfit  of  a  special  character,  and 
to  provide  him  with  money  for  the  purchase  of 
other  necessaries  ;  that  for  these  purposes  A.  H. 
Tanner  had  paid,  at  the  request  ot  T.  M.  Tanner, 
and  over  and  above  moneys  received  in  respect  of 
the  estate,  the  sum  of  1272.  in  connection  with  the 
advanoement  of  T.  M.  Tanner,  in  addition  to  other 
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moneys ;  that  T.  M.  Tanner  had  recently  sailed 
for  Australia,  and  previous  to  his  departure  it 
-was  essential  that  ue  should  be  provided  with  a 
renewal  of  his  outfit  and  with  money  and  other 
necessaries  incident  to  his  profession  and  in  con- 
nection with  his  appointment  to  the  said  ship,  but 
that  A.  H.  Tanner  havingalready  and  considerably 
more  than  expended  the  dividends  and  income  of 
the  50002.  Annuities  upon  the  maintenance  and 
education  of  T.  M.  Tanner  and  E.  D.  Tanner,  he 
was  unable,  out  of  his  pension,  to  meet  all  the 
requirements  in  this  respect';  that  he  was  able, 
however,  to  procure  an  advance  of  301.  for  the 
purpose  of  such  necessaries  from  Elizabeth 
Fowler,  and,  as  surety  for  T.  M.  Tanner,  At  H. 
Tanner  joined  him  in  a  promissory  note  of  band 
dated  April  25, 1884,  payable  on  demand,  to  secure 
the  sum  of  SOI.  with  mterest  thereon ;  and  that  he 
was  advised  that  T.  M.  Tannner  was  legally  liable 
either  on  such  note  of  hand,  or,  if  not,  for  the 
amount  of  the  302.  as  the  costs  of  necessaries. 

A.  H.  Tanner  further  deposed  that,  in  addition 
to  the  sum  of  302.  and  interest,  and  the  sum  of  1272., 
he  had  been  compelled  to  expend,  out  of  his  own 
pension,  or  had  made  himself  liable  for,  402.  for 
necessaries  in  connection  with  the  advancement  of 
T.  M.  Tanner  and  in  respect  of  his  appointment 
in  the  ship. 

Cordery  in  support  of  the  motion. — The  court 
has  jurisdiction  on  summons  to  charge  an  infant's 
property  for  sums  expended  for  past  maintenance 
or  advancement: 

Be  HowaHh  28  L.  T.  Bep.  If.  S.  55;  L.  Bep.  8 
Ch.  App.  415. 

In  Be  Lane  (17  Jnr.  0.  S.  219),  on  a  similar 
application,  Bomilly,  'M.JR.  directed  moneys  which 
had  been  expended  by  the  father  for  the  infant's 
advancement  to  be  raised  and  paid  to  the  father 
out  of  the  capital  of  the  infant's  property. 
[Kat,  J.^ — The  infant's  interest  here  is  only  con- 
tingent.] That  is  immaterial,  since  I  only  ask 
for  a  charge  corresponding  to  the  interest,  and  if 
the  interest  fails  the  charge  will  faU  too.  The 
evidence  shows  that  the  moneys  were  advanced 
for  the  benefit  of  the  infant,  and  that  the  father 
was  quite  unable  to  make  the  advancements  out 
of  his  own  means. 

Kat,  J. — In  this  case  a  gentleman  comes  to  the 
court  and  sa^  that  nt  some  time — he  does  not 
Bay  at  what  time — he  paid  1272.  for  the  outfit  o^ 
one  of  his  sons  who  was  going  to  sea.  He  says 
that  that  son  recently — 1  do  not  know  whether 
lie  gives  the  date — went  away  to  sea  again,  and 
that  he  renewed  his  outfit.  He  asks  now  that 
there  shall  be  a  charge  made  for  the  sum  of 
about  2002.  which  he  says  is  the  amount  he  has 
advanced  for  this  son.  The  only  property  the 
son  is  entitled  to  is  a  contingent  interest  under  a 
will  in  a  sum  of  60002.  Annuities,  to  one  moiety  of 
which  he  will  become  entitled  if  he  lives  to  attain 
the  age  of  twenty-one  years.  He  will  not  be 
entitled  to  anything  if  he  dies  before  that  age,  so 
that  his  interest  is  at  present  merely  contingent. 
I  am  asked  on  this  kind  of  evidence  to  give  this 
father  a  charge  now  on  this  contingent  interest  of 
his  son.  When  the  matter  was  before  me  in  chambers 
I  thought  it  would  be  an  extremely  improper  thing 
to  do  to  give  a  charge  on  this  contingent  interest 
on  the  state  of  evidence  before  me.  I  continue 
of  the  same  opinion.  It  does  not  seem  to  me  that 
the  applicant  has  made  out  a  proper  case  in  any 


view  of  the  matter ;  but,  if  such  a  charge  wera  to  ' 
be  made,  there  is  a  proper  mode  of  doing  it 
which  has  been  long  settled  and  adopted,  and  is 
in  continual  use.  That  mode  is  by  effecting  a 
policy  of  assurance,  or  providing  other  security, 
in  accordance  with  Ee  Arbuckle  (14  L.  T.  Bep. 
N.  S.  538;  2  Set.  4th  edit.  p.  726).  There  the 
order  was,  as  appears  from  Be  Colgan  (46 
L.  T.  Kep.  N.  S.  154 ;  19  Ch.  Div.  309,  note), 
as  follows  :  [His  Lordship  read  the  order  and 
continued :]  I  was  asked  in  chambers,  and  I  am 
asked  again  to-day,  on  this  insufficient  and  un- 
satisfactory evidence,  to  make  at  once  a  charge  in 
favour  of  this  father  on  the  contingent  interest 
of  his  son.  The  general  Act  of  Parliament  ; 
(Conv.  Act  1881, 44  &  45  Vict.  c.  41,  s.  43)  has  given 
the  court  special  power  to  direct  maintenance  ont  I 
of  the  income  of  property  to  which  infants  are 
contingently  entitled,  although  there  is  no  powo- 
of  maintenance  in  the  will  or  Other  instrument  1 
under  which  the  interest  irises ;  but  no  Act  of 
Parliament  gives  the  court  power  to  make  an 
advancement  out  of  property  to  which  the  infcnt 
is  contingently  entitled,  which  is  exactly  what  !■ 
am  asked  to  do  here.  There  is  no  doubt  whatever 
that,  where  an  infant  has  a  vested  interest  in 
remainder,  the  court  has  power,  where  it  is  for 
the  benefit  of  the  infant,  to  sanction  a  charge  on  | 
that  interest.  Except  the  cases  which  have  been  i 
referred  to  I  know  of  no  case  in  which  the  court 
has  thought  itself  at  liberty  to  do  that  where  the 
infant  was  only  contingently  entitled.  But  this 
is  not  the  way  in  which  such  a  charge  ought  to  be 
made.  If  made  at  all,  it  should  be,  as  I  have  said, 
in  the  form  of  the  order  in  Be  Arbttdde  {vbi 
gup.).  I  refuse  the  application  now  as  I  refused 
it  in  chambers. 

Solicitors  :  Ifear  and  FowUr. 


March  27  and  April  8. 

(Before  Chittv,  J.) 
Harvet  v.  Haevet.  (o) 
Sheriff — Execution  of  writ  of  a{tachment—C<m- 
tempt  in  non-compliance  tcUh  order  for  delittrf 
up  of  deeds — Breaking  open  outer  door. 

In  a  case  where  a  writ  of  altachnenl  tea*  ittved 
against  a  party  to  an  action  for  eontemvt  iff 
court  in  refusing  to  comply  with  an  order  for  ti^ 
delivery  over  of  certain  deeds  and  doeumenti,  the 
sheriff  refused  to  break  into  hie  house  to  aired 
him,  alleging  lie  u-as  not  ejititled  to  do  so  i»  a 
cirt2  a^ion. 
Held,  that  attachmeni  for  contempt  wou  not  a  cictl 
process,    though  the  action    was  in  retped  (f 
private  rights,  and  that  tlte  sheriff  was  bound,  i/ 
necessa/nj,  to  break  open  the  outer  door  in  order 
to  execute  a  writ  of  attachment. 
Bnrdett  v.  Abbott  (14  East,  1)  and  Be  Frestm 
(49  L.  T.  Bep.  N.  8.  290;  11  Q.  B.  Div.  545) 
discussed. 
Br  an  order  of  the  court,  dated  the  13th  July 
1883,  it  was  ordered  that  the  defendant  Heni7 
Gordon  Harvey  should,  within  seven  days  after 
the  service  of   the  order,  deliver   over  to  the 
plaintiff  Thomas  Harvey,  or  his  solicitors,  certain 
deeds  and  documents  of  title  in  pursuance  of  m* 
judgment  in  the  action,  as  directed  by  an  award 
(o)  Beported  by  A.  Cotsoabke  Sui^Etq.,  B«nl«ter«l-Uw. 
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'  made  by  yirtne  of  a  compromise.  The  defendant, 
who  was  duly  served  with  the  order,  did  not 
comply  with  it,  and  thereupon  a  motion  was  made 
askmg  for  leave  for  the  plaintiff  to  issue  an  attach- 
ment against  the  defendant  for  his  contempt  in 
not  having  complied  with  the  ofder  of  the  13th 
JnhrieSS. 

On  this  motion,  notice  of  which  was  dnly 
served  on  the  defendant,  the  Vacation  judge,  on 
the  15th  Aug.  1883,  made  an  order  on  which  an 
attachment  subsequently  issued. 

That  order  recited  the  order  of  the  13th  July 
1883,  and  ordered  that  the  plaintiff  should  be  at 
liberty  to  issue  a  writ  of  attachment  against  the 
defendant  "  for  his  contempt  in  not  having  com- 
plied with  the  said  order." 

The  writ  of  attachment  was  issued  on  the  27th 
Ang.  and  was  in  the  form  adapted  to  the  case, 
commanding  the  sheriff  to  attach  the  defendant 
80  as  to  have  him  before  the  court  to  answer 
tODching  his  contempt.  The  writ  was  indorsed 
with  a  short  statement  showing  the  nature  of  the 
contempt. 

The  defendant,  who  was  a  clergyman,  resided 
at  what  was  apparently  his  own  house  in  Dover, 
in  the  county  of  Kent. 

The  place  of  his  residence  was  known  to  the 
sheriff  of  Kent,  whose  ofiBcers  had  watched  the 
hoose  with  a  view  to  the  defendant's  arrest. 
The  defendant  was  aware  that  the  officers  were 
endeavouring  to  arrest  him,  and  in  order  to  pre- 
vent his  arrest  he  had  barred  his  house  and 
refused  to  allow  any  one  to  enter  it.  He  had 
written  a  letter  to  one  of  the  public  newspapers 
(the  original  of  which  was  produced),  from  the 
statements  in  which  it  appeared  that  he  pre- 
tended to  mistake  the  officers  for  thieves  and 
tramps,  and,  with  the  object  of  deterring  the 
officers  from  entering  the  house,  he  had  inti- 
mated that  he  was  armed  with  a  revolver. 

Under  these  circumstances  the  sheriff  failed  to 
arrest  the  defendant,  alleging  thait  he  was  not 
entitled  to  break  into  the  house  for  the  purpose  of 
his  arrest. 

The  plaintiff  now  moved  that  the  sheriff  of 
Kelt  might  be  committed  to  prison  for  contempt 
of  court  in  neglecting  to  arrest  the  defendant  as 
directed  by  the  court. 

Earner,  Q.C.  and  Jemmett  for  the  applicant.— 
The  main  question  on  this  motion  is  whether  the 
sheriff  of  Kent  is  entitled  to  break  open  the  outer 
door  of  the  defendant's  house,  in  order  to  execute 
the  writ  of  attachment.  It  may  be  admitted  that 
in  order  to  execute  a  mere  civil  process  the  sheriff 
is  not  entitled  to  break  open  an  outer  door,  but 
an  attachment  for  contempt  of  conrt  is  not  a  civil 
process,  although  the  action  may  be  in  respect  of 
private  rights.  This  is  a  case  of  setting  the 
authority  of  the  reigning  sovereign  at  defiance, 
and  in  such  case  the  sheriff  is  entitled  to  break 
open  the  outer  door.  It  has  been  decided  that 
the  sheriff  may  not  break  into  any  man's  house  to 
take  execution  except  under  the  king's  authority 
or  for  a  contempt : 

Bemayn^t  eat,  Cro.  Eliz.  908. 
In  serving  process  of  contempt  of  conrt  the  outer 
^r  may  be  broken  open : 
Sriggt'  tam  1  Boll.  Bep.  338 ; 
Burdeit  ▼.  AhhM,  14  Bart,  1, 157 ; 
Anonymov;  U  Ves.  170; 
StoekdaU  v.  Hantard,  11  A.  ft  E.  258  ; 
Xorgan  v.  Copcland,  1  Jones  Ex.  Bep.  248,  n. ; 


ITootM  V.  Rou,  L.  Bap.  4  Q.  B.  486  ; 
Buiiell's  ChanceiT  Praotioe,  6fh  edit,  p  887 ; 
1  Clutt;'g  Arohbold,  13th  edit.  pp.  529,  600 ; 
1  Smith's  Leading  Cases,  6th  edit.  p.  115 ; 
ChnreUU's  Law  of  Sheriff,  2nd  edit.  pp.  212, 213, 
421,  476. 

The  disobedience  to  an  order  to  deliver  up  docu- 
ments, even  where  a  solicitor  basset  up  "privilege 
from  arrest,"  has  been  held  to  be  wilful  contempt, 
and  even  in  such  a  case  Lindley,  L.J,  has  held 
there  was  no  privilege : 

lie  W.  A.  Fruton,  48  L.   T.  Bep.  K.  S.  p.  290;  11 
Q.B.  Div.  545. 

Goek  for  the  respondent. — There  is  no  power 
given  to  a  sheriff's  officer  to  break  open  the  outer 
door  to  execute  a  writ  of  attachment  in  a  civil 
action,  such  as  this  is.  An  execution  at  the  suit 
of  an  individual  may  not  lie  carried  into  effect  by 
breaking  open  the  outer  door : 

Cook's  eon,  Cro.  Car.  537  ; 
Daniell'B  Chanoerr  Fraotioa,  6th  edit.  p.  887 ; 
1  cutty's  ArohboM,  13  edit.  p.  529  ; 
BuriM  V.  Abbott,  14  East,  155. 

It  is  no  doubt  different  where  the  action  is  one  in 
which  the  reigning  sovereign  is  interested,  or  where 
the  matter  is  of  a  criminal  or  disciplinary  nature. 
The  facts  in  the  case  of  Re  W.  A.  Freiton  (tibi  rup.) 
were  different  to  those  in  the  present  case.  There 
is  no  direct  authority  upon  this  point,  which  is 
now  raised  for  the  first  time. 
RwHer  in  reply. 

Chitty,  J. — This  is  a  motion  to  commit  the 
sheriff  of  Kent  for  breach  of  duty  in  not  arresting 
the  defendant  Harvey  |oa  a  writ  of  attachment. 
In  the  course  of  the  argument  an  objection  was 
taken  for  the  sheriff  that  the  motion  was  wrong 
in  form,  because  a  proper  notice  to  return  the 
writ  had  not  been  previously  given  to  the  sheriff, 
pursuant  to  Order  LII.,  r.  11.  But  towards  the 
close  of  the  argument  this  point  was  abandoned 
by  the  sheriff's  counsel,  who  stated  that  he  w^ 
desirous  of  obtaining  a  decision  of  the  court  upon 
the  merits.  The  question  in  substance  is  whether ' 
the  sheriff  may  lawfully  break  open  the  outer 
door  of  the  defendant's  house,  after  due  notice,  in 
order  to  effect  his  arrest.  The  facts  are  not  in 
dispute.  [His  Lordship  stated  the  facts,  as  set 
out  above,  and  proceeded  :]  The  argument  for 
the  sheriff  is  founded  on  the  maxim  that  a  man's 
house  is  his  castle,  and  that  the  defendant  has 
the  privilege,  or  right,  of  keeping  it  barred,  so  as 
to  prevent  the  sheriff  from  breaking  in  for  the 
purpose  of  executing  this  writ ;  and  it  was  argued 
that  this  privilege  extends  to  all  cases  where  the 
process  is  a  civil  process  at  the  suit  of  a  subject, 
including  an  attachment  for  contempt.  The  de- 
fendant has  been  adjudged  by  the  court  to  be 
guilty  of  a  wilful  contempt  for  disobedience  to 
an  order  of  the  conrt.  The  order  was  not  an 
order  to  pay  a  debt  or  sum  of  money,  but  for 
delivery  of  deeds.  Under  the  6th  and  20th  rules 
of  Order  XLII.  of  the  Rules  of  1876,  an  order 
requiring  any  person  to  do  any  act  other  than 
the  payment  of  money,  or  to  abstain  from  doing 
anything,  may  be  enforced  by  writ  of  attachment. 
The  7th  and  24th  rules  of  Order  XLII.,  of  the 
existing  rules  are  to  the  'same  effect.  T{ie  order 
for  attachment  in  the  case  before  me  clearly  falls 
within  these  rules.  The  question  must  be  decided 
according  to  the  authorities.  The  leading  autho- 
rity on  Hie  subject  is  that  of  Biirdett  v.  Ahhott 
(14  East,  1),  decided  in  the  year  18IL„in  which 
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the  prior  decisions  were  reviewed.  In  that  case 
the  Serieant-at-Arms  of  the  House  of  Commons 
had  broken  open  the  honse  of  Sir  Francis  Bnrdett 
in  execution  of  a  warrant  issued  by  the  Speaker 
for  his  arrest  and  committal  to  the  Tower.  The 
warrant  was  issued  pursuant  to  an  order  of  the 
House  based  upon  a  resolution  that  Sir  Francis 
Bnrdett  had  been  guilty  of  breach  of  privile^by 
the  publication  of  a  libel.  The  Court  of  King's 
Bench  decided  that  the  Serjeant-at-Arms  was 
jostified  in  breaking  into  the  house,  founding  its 
judgment  on  the  right  of  the  sheriff  to  break  into 
a  house  in  the  execution  of  a  writ  to  arrest  for 
contempt  issued  under  the  authority  of  a  court  of 
law.  Lord  EUenborooeh,  in  giying  judgment, 
said  (at  p.  154) :  "  Nothing  is  more  certain  than 
that,  in  the  ordinary  cases  of  the  execution  of 
civil   process    between    subject  and  subject,  no 

Serson  is  warranted  in  bre^ng  open  the  outer 
oor  in  order  to  execute  such  process.  The  law 
values  the  private  repose  and  security  of  every 
man  in  his  own  house,  which  it  considers  as  his 
castle,  beyond  the  civil  satisfaction  of  a  creditor. 
But  I  have  already  observed  that  the  distinction 
taken  in  argument  stands  upon  an  extra-judicial 
opinion  in  the  Year-book  of  the  13  Edw.  4, 9.  It  is 
there  stated  to  have  been  held  that  for  felony,  or 
Bospicion  of  felony,  a  man  may  break  open  the 
house  to  take  the  felon ;  for  it  is  for  the  common 
weal  to  take  them.  And  likewise  Choke  said: 
'Where  the  king  has  an  interest,  the  writ  is  a 
«o»  omittat  propter  ali^uam  libertaiem,  &c.  So 
the  liberty  of  the  party's  house  shall  not  hold 
where,  Ac,  but  otherwise  it  is  for  debt  or  tres- 
pass ;  the  sheriff  or  other  cannot  break  open  his 
house  to  take  him ;  for  this  is  only  the  particular 
interest  of  the  party.  And  this  is  cited  in  Fitz. 
Abr.  Barre,  pi.  110.  Therefore,  even  in  that  case, 
the  interest  m  the  king  in  the  execution  of  process 
seems  only  to  be  put  in  contradistinction  to  the 
interest  of  an  individual  in  process  sued  out  for 
his  own  particular  benefit,  inasmuch  as  the  pro- 
cess of  the  Crown  respects  the  public  justice  and 
public  interest  of  the  realm ;  out  it  is  not  put  in 
contradistinction  to  process  for  contempt,  in 
which  the  public  at  large  have  as  much  interent 
as  in  other  criminal  process.'  Then  he  also  said  : 
'  If  it  rested  upon  that  alone,  I  should  not  have 
thought  it  an  authority,  especially  when  I  find  an 
older  case  in  stat.  18  Edw.  2,  which  is  in  Fitz. 
liXecution,  pi.  152,  where  it  is  said.  Note,  that 
the  minister  of  the  king  coming  to  levy  execution 
of  damages  recovered  may  break  open  the  houfe 
fastened  if  he  cannot  have  the  key ;  for  it  is  not 
lawful  for  any  to  disturb  the  execution  of  the 
king's  minister,'  &c.  It  is  not,  however,  clear  that 
this  might  not  relate  to  a  levv  by  the  king's 
minister,  as  he  is  called,  for  the  king's  debt,  and 
not  to  a  levy  by  the  king's  officer  for  the  debt  of  an 
individual  subject.  But  in  the  latter  sense  the 
point  was  certainly  ruled  otherwise  (and  accord- 
ing to  the  dictum  in  the  Year-book,  13  Edw.  4,  9) 
in  the  Year-book,  18  Edw.  4,  4,  pi.  19,  referred  to 
in  Bro.  Abr.  Execution,  pi.  100 ;  for  there  all  the 
justices  agreed  that  trespass  lay  against  the 
sheriff  for  breaking  the  house  to  execute  fieri 
faeias,  for  by  the  fieri  faciaa  he  may  take  the 
goods,  but  ma^  not  break  the  house.  What  is  said 
by  the  judges  in  that  case  is  confirmed  by  a  still 
more  important  authority,  a  decision  in  a  case  of 
life  and  death.  This  was  the  case  of  Cook  (Cro. 
Car.  637),  who  was  indicted  for  murder  in  volun- 


tarilr  killing  a  sheriff's  officerwhile  attempting  to 
break  into  the  house  for  the  pnnxwe  of  executing 
civil  process  against  him ;  and  this  was  held  to  M 
manslaughter,  and  not  murder.  Upon  the  aotho- 
rity,  therefore,  of  that  case  I  shoald  say  that  it 
stands  perfectly  clear,  that  an  execution  st  the 
suit  of  an  individual  cannot  be  carried  into  effect 
by  brei^ng  open  the  outer  door ;  and  therefore 
it  remains  to  be  considered  whether  in  this  cue 
the  house  was  broken  in  the  execution  of  proeen 
for  the  particular  interest  of  an  individual,  or 
whether  it  was  done  for  the  public  weal,  that 
it  falls  under  the  latter  description  camiot,  I 
think,  be  doubted.  And  without  going  into  tin 
other  books  cited  by  the  Attorney-General  to 
show  that  the  privilege  of  keeping  the  onter 
door  shut  against  process  is  confined  to  prooen  in 
civil  suits,  it  is  su£Scient  to  refer  to  Semayiuft 
cats,  as  reported  in  Cro.  Eliz.  918,  where  it  is  asid, 
'  that  afterwards,  in  Michaelmas  term  (2  Jae.  1), 
this  cause  was  argued  again;  and  that  Williams 
agreed  with  the  opinion  of  Yelverton  and  Feoaer 
in  omnibus,  and  that  the  sheriff  might  not  break 
any  man's  house  to  take  execution  unless  in  Hub 
Queen's  case,  or  for  a  contempt,'  Ac.  We  under- 
stand by  this  a  contempt  of  any  of  His  Msjestj'i 
courts  of  justice ;  but  it  cannot  be  contended  that 
the  Houses  of  Legislature  are  less  strongly  ansed 
in  point  of  protection  and  remedy  against  odd- 
tempts  towaras  them  than  the  Coarts  of  Justice  are. 
There  is  also  Briggi'  eate,  cited  by  the  Attomejr- 
Greneral,  which  came  on  before  Coke,  L.CJ. 
and  it  is  to  be  found  in  Boll.  Rep.  386.  It  sppean 
from  the  search  which  has  been  made  in  that  caK, 
that  the  sheriff  was  ruled  for  not  returning  an 
attachment  against  Briggs ;  and  there  it  was  held 
cleaily  that  on  process  of  contempt  the  enter 
door  might  be  broken  op^.  Therefore,  upon  aatho- 
rities  the  most  unquestionable,  this  point  also  has 
been  settled,  that  where  an  injury  to  the  pobUc 
has  been  committed  in  the  shape  of  an  insiilt  to 
any  of  the  courts  of  justice,  on  which  procesa  of 
contempt  is  issued,  the  ofiBcer  charged  with  the 
execution  of  such  process  may  break  open  doon, 
if  necessary,  in  order  to  execute  it,  and  then  he 
goes  on  to  say  that  it  had  been  made  out,  amoog 
other  things,  'that  the  mode  of  executing  that 
warrant  in  this  case,  by  breaking  the  honse,  after 
due  notification  and  demand  of  admittance  with- 
out effect,  is  justifiable  upon  the  ground  of  its 
being  an  execution  of  a  process  for  contempt,  to 
which  the  personal  privilege  of  the  individual  m 
respect  to  his  door  must  give  way  for  the  pnUie 
good.' "  Then  Bayley,  J.  in  his  judgment  «T« 
(14  East,  162) :  "Then  as  to  the  breaking  of  the 
outer  door  to  execute  the  warrant,  I  think  that 
whoever  reads  Semayne'»  eaae  (Cro.  Elia.  908) 
will  see  that  Lord  Coke  was  making  the  distinC' 
tion  between  thoee  cases  in  which  the  kin^ 
standing  forward  as  prosecutor  on  behalf  of  the 
subject  on  public  grounds,  was  party,  and  other 
cases  in  which  the  subjects  were  parties  only  u 
respect  of  their  private  rights ;  but  he  waa  not 
meddling  with  cases  of  contempt.  Procesa  of 
contempt,  however,  has  been  held  in  other  cases 
to  warrant  the  breaking  of  the  outer  door  for  tl» 
purpose  of  executing  it.  It  wa-i  so  in  Bema/iiMt 
caie,  and  in  Briggs'  case  (1  Boll.  Kep.  336),  and 
there  is  another  case  (Willes,  459)  in  which  an 
attachment  for  a  contempt  was  treated,  not  as  a 
civil,  but  as  a  criminal  process ;  and  therefore  it 
was  held  it  might  be  executed  on  a  Sunday.  «nd 
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the  reason  assigned  is,  that  a  contempt  of  the 
oonrt  is  a  breach  of  the  peace.  How,  in  every 
breach  of  the  peace  the  public  are  considered  as 
interested,  and  the  execution  of  process  against 
the  ofiender  is  the  assertion  of  a  public  right; 
and  in  all  such  cases  I  apprehend  that  the  officer 
has  a  right  to  break  open  the  outer  door,  provided 
diere  is  a  request  oi  admission  first  niade  for 
the  porpoee,  and  a  denial  of  the  parties  who  are 
within."  TTiis  case  is  a  direct  authority  for  the 
proposition  that  the  sheriff  can  break  open  outer 
doors  when  he  is  directed  to  arrest  for  a  contempt 
of  court.  Contempt  is  treated  as  in  the  nature  of 
a  criminal  proce^ing,  and  the  attachment  is 
i^arded  as  a  punishment  for  an  offence.  No 
distinction  ib  drawn  or  attempted  to  be  drawn 
with  regard  to  the  nature  of  the  contempt.  Such 
a  distinction  was,  however,  drawn  in  the  case  of 
Be  Frett<yn  (49  L.  T.  Hep.  N.  S.  290 ;  11  Q.  B.  Div. 
645)  recently  before  the  Court  of  Appeal.  There 
the  question  raised  was  one  not  witn  reference  to 
tbe  privilege  of  a  man's  house,  but  with  reference 
to  tne  analogous  privilege  of  his  person  from 
arrest  in  the  case  of  a  solicitor  on  his  way  to  or 
from  a  court  of  justice.  The  solicitor,  in  his 
character  of  a  solicitor,  had  been  ordered  to 
deliver  up  certain  documents,  and  to  pay  a  sum  of 
money  and  costs.  He  subsequently  delirered  the 
documents,  but  did  not  pay  the  money  or  the 
coats,  and  the  attachment  was  issued  against 
him  for  nonpayment.  Before  the  attachment 
was  issued  he  paid  the  money,  but  not  the  costs, 
and  he  was  saosequently  arrested  on  the  attach- 
ment on  his  way  from  a  police-court.  It  was  held 
that  the  police-oooit  twas  a  court  of  justice, 
and  the  question  was  whether  the  privilege 
extended  to'  arrests  on  attachments  tor  con- 
tempt of  coart.  The  Queen's  Bench  Division 
had  apparently  held  that  all  attachments  for 
contempt  of  court  are  now  the  same,  and 
have  the  same  inradents.  The  present  Master  of 
the  Bolls  declined  to  assent  to  that  proposition. 
In  the  course  of  his  judgment  (p.  5oS)  ne  cited 
with  approval  the  following  passage  from  Lord 
BedesoEue's  judgment  in  McWiUiam*'  c<ue  (1 
8cL  &  Lef.  169, 174) :  "  There  can  be  no  doubt 
that  the  thing  to  be  considered  is,  not  the  form 
of  the  process,  but  the  cause  of  issuing  it.  If  the 
ground  of  the  proceeding  be  a  debt,  it  is  a 
process  of  debt;  if  the  ground  be  a  contempt, 
as,  for  instance,  disobedience  of  some  order  of  tne 
court,  where  the  object  was  not  to  recover  a  debt 
by  means  of  the  process,  the  consequences  of 
such  .a  process  are  in  some  degree  of  a  criminal 
nature;"  and  the  Maater  of  the  Bolls  added: 
"This  passag*  seems  to  me  to  show  the  dis- 
tinction between  the  two  kinds  of  attachment." 
Lindley,  LX,  in  his  judgment  (p.  656),  after 
referring  to  the  passage  above  quoted  from  Lord 
Bedesdale's  judgment,  and  to  the  fact  that  he 
had  pointed  out  that  all  contempts  are  not  the 
same,  said:  "They  are  ef  different  kinds;  some 
oontempts  are  merely  theoretical,  but  others  are 
wilful,  such  as  disobedience  to  injunctions,  or  to 
orders  to  deliver  up  documents — in  these  cases 
there  is  no  privilege  from  arrest."  He  there  puts 
expressly  the  case  of  disobedience  to  an  order  to 
ddiver  up  documents,  and  states  that  an  attach- 
ment for  such  a  contempt  was  something  more 
than  merely  civil  process,  and  that  therefore 
there  was  no  privilege.  ¥rj,  L.J.,  in  his  judg- 
ment (p.  557)  drew  a  similar  distinction.     He 


says :  "  It  is  plain  that  where  attachment  is  mere 
process,  privilege  exists ;  where  it  is  punitive  or 
disciplinary,  the  privilege  does  not  exist."    And 
then  ne  says  :  "  Further,  if  the  attachment  were 
mere  process,  Freston  could  obtain  his  discharge 
ee  dehito  iuatitim  on  showing  that  he  had  per- 
formed what  was  required  by  the  master's  order. 
I  do  not  think  that  he  could  have  done  so  in  the 
present  case ;  the  court  would  have  had  a  juris- 
diction to  exercise  its  discretion,  and  to  punish 
him  further."    The  case  before  me  falls  within 
the  precise  words  of  Lindley,  L.J.'s  judgment, 
and  within  the  principles  enunciated  by  the  other 
members  of  the  Court  of  Appeal.    In  treating  of 
the  various  kinds  of  contempt,  which  were  dealt 
with  as  contempt  by  the  Court  of  Chancery,  it 
most  be  borne  in  mind  that  great  alterations 
have  taken  place  in  the  law  and  practice  in  these 
matters  in  recent  tunes.    Formerly  that  court 
acted  in  jpertonam,  and  process  of  contempt  was 
the  ordinary  method  of  compelling  a  defendant 
to  appear,  and  of  enforcing  the  decrees  and  orders 
of  the  court,  including  decrees  and  orders  for 
payment  of  money.    The  process  of  contempt  to 
compel  an  appearance  (which  was  bailable)  has 
been  abolisheil.    By  the  statute  1  &  2  Vict.  c.  110, 
s.  18,  decrees  and  orders  of  the  Court  of  Chancery 
for  payment  of  money  to  a  person  had  the  effect 
of  ju^meuts  at  common  law,  and  were  accor- 
dingly enforceable  by  the  ordinary  writs  of  execu- 
tion, such  as  a  fieri  facias  and  an  elegit.    By  the 
Debtors  Act  1869  arrest  and  imprisonment  for 
making  default  in  payment  of  a  sum  of  money 
were  abolished,  except  in  certain  specified  cases. 
The  exceptions  in  the  4th  section,  according  to 
the  case  of  Morris  v.  Ingram  (41  L.  T.  Rep.  N.  S. 
613;   13  Ch.  Div.  338),  appear  generally  to  be 
cases  of  misconduct.    The  power  reserved  by  the 
5th  section  to  commit  for  a  limited  period  for 
nonpayment  of  certain  judgment  debts  is  made 
exercisable  by  order,  and  such  order  is  to  be 
executed  in  the  same  manner  as  a  writ  of  copto* 
ad  saiisfaeiendum.    The  result  is  to  restrict  the 
suitor's  right  to  an  attachment  for  nonpayment 
of  monev  to  the  cases  excepted  by  the  4th  section, 
as  is  evident  from  rule  4  of  Order  XLIL  of  the 
rules  now  in  force.    The  distinction  as  to  con- 
tempt for  nonpayment  of  money  was  recognised 
as  long  ago  as  the  year  1797,  when  the  case  of  E» 
parte  Parker  (3  Ves.  554),  referred  to  in  Cooke's 
Bankruptcy  Law,  edition  of  1799,  p.  115,  and  cited 
'va.McWrUiam»'  case  (1  Sch.  &  Lef.  169),  was  decided. 
In  that  case  it  was  held  that  an  attachment  for 
nonpayment  of  money  was  to  be  considered  only 
as  process  to  enforce  payment   of  a  debt  and 
analogous  to  an  execution.    The  rules  under  the 
Judicature  Acts  introduced  an  important  altera- 
tion  in  regard   to    attachments.    Formerly    an 
attachment  issued  as  ordinary  civil  process,  as  of 
course  on  the  application  of  a  party,  as  appears 
from  the  case  oi  Abrid  v.  Riches  (2  Ch.  Div.  528) ; 
but  now  under  Order  XLIV.,  r.  2,  an  attachment 
issues  only  after  an  order  of  the  court  made  on 
notice  to  the  person  sought  to  be  attached.    By 
the  first  rule  oi  the  same  order  a  writ  of  attach- 
ment has  the  same  effect  as  a  writ  of  attachment 
out  of  the  Chancery  Division  has  heretofore  had ; 
but  the  orders  are  silent  as  to  the  manner  of 
executing  the  writ,  whereas  Order  XLIII.,  r.  1, 
Bays  that  writs  of  fieri  facias  and  elegit  shall  be 
executed  in  the  same  manner  as  heretofore.    By 
Order  XLIL,  rr.  7  and  24,  already  cited,  attach- 
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ment  and  committal  are  apparently  placed  on  the 
same  footing,  and  in  a  case  of  Spiitnt  v.  Pugh 
(7  Ch.  Div.  567),  on  a  motion  against  a  receiver,  in 
which  I  myself  was  counsel,  Jessel,  M.R.  stated 
his  opinion,  though  it  does  not  appear  in  the 
report,  that  the  distinction  between  committal 
for  contempt  and  attachment  for  contempt  was 
practically  atx>lished.  The  difference  between  them 
seems  mainly  to  be  in  the  more  summary  process 
of  the  former,  and  in  the  degree  of  inconvenience 
and  expense  attending  it.  The  distinction  between 
an  order  for  committal  and  an  attachment  for 
contempt  was  formerly  considered  to  be  that 
committal  was  the  proper  remedy  for  doing  an 
act  prohibited  by  injunction  or  the  like,  whereas 
attachment  was  the  remedy  for  neglecting  to  do 
some  act  ordered  to  be  done.  Committal  for 
contempt  never  took  place  except  by  order  of  the 
court.  Interference  with  a  ward  of  court,  inter- 
fering with  the  due  administration  of  justice,  as 
by  intittida^^ing  witnesses,  or  ill-treating  aprocess- 
server,  and  breaches  of  an  injunction,  were  and 
Still  are  all  alike  treated  as  in  the  nature  of  offences 
punishable  by  committal.  After  the  decision  in 
Burdett  v.  Ahhott  (uhi  eup.)  and  in  Bb  Freafon 
(«hi  Blip.)  it  is  scarcely  necessary  to  deal  with  the 
statements  in  the  text-books.  In  Darnell's 
Practice  (6  edit.  p.  887)  it  is  stated  that  the  sheriff 
camiot  break  open  doors  in  the  execution  of  a 
writ  of  attachment.  But  the  author  is  there  deal- 
ing only  with  the  mesne  process  to  enforce  appear- 
ance. The  only  authority  he  cites  is  Chitty's 
Archbold,  but  the  passage  relA-red  to  relates 
merely  to  the  execution  of  an  ordinary  writ  of 
execution,  and  when  the  author  deals  with 
disobedience  to  decrees  he  does  not  repeat  the 
passage.  I  may  add  that  on  a  writ  of  sequestra- 
tion, which  issued  formerly  by  order,  but  which, 
under  Order  XLII.,  r.  4,  is  now  (as  appears  from 
the  ca.se  of  Sjmmt  v.  Pvgh)  issuable  without 
order,  the  sequestrators  can  break  open  outer 
doors,  as  appears  from  the  case  of  Lototen  v. 
McMjor  of  Colchester  (2  Mer.  395).  So  the  sheriff 
may  break  open  outer  doors  on  writs  of  capiat 
uilagatum  s,ua.  habere  faeiaa  po»«e»8umem,  both  of 
which  contain  a  non  omittat  clause.  The  result 
appears  to  be  that  in  a  merely  civil  process  at  the 
suit  of  a  subject  (such  as  the  execution  of  a  writ 
Qi  fieri  fatmt)  the  sheriff  cannot  break  open  outer 
doors,  but  he  can  do  so  on  a  writ  of  attachment 
for  a  contempt  of  court  of  such  a  nature  as  has 
been  committed  in  this  case. 

Solicitors  for  the  plaintiff,  Satties,  agent  for 
Sastiet,  East  Grinstead. 

Solicitors'  for  the  defendant,  Palmer  and  BtiM. 


Saturday,  Jviy  26. 

(Before  Chittt,  J.) 

Strijgnbll  v.  Strugnell.  (a) 

Practice — Tntsteet^Sdle  out  of  court — Partition 

Act  1868  (31  $■  32  Viet.  e.  40),  «.  8. 
In  a  partition  action  the  quegiion  arose  whether  the 
court  had  jurisdiction  under  sect.  8  of  the  Par- 
tit  ion  Act  1868  to  authorise  certain  trustees  to  teU 
out  of  court,  where  such  tmstees  had  no  power  of 
sale  by  virtue  of  the  instrrmnent  appointing  them, 
and  were  there  were  parties  interested  who  were 
not  sui  juris. 

(s)  Bcported  by  4.  Ck>T8&ABliB  Sim,  Esq.,  Builsler«t-L«w. 


Held,  that  in  a  ease  like  the  present,  when  the 
court  would  not  allow  a  plaintiff  to  teU  out  of 
court,  the  trustees  would  not  be  cMowed  to  do  to, 
inasmuch  as  to  direct  trustees  to  sell  where  then 
was  a  power  of  sale  was  not  equivalent  to  ginng 
a  power  of  sale  to  trustees ;  and  that  there  iiaut 
be  a  sale  in  the  us^tal  way  under  the  court,  at  ike 
expense  would  not  be  m,uch  greater,  and  the  parties 
not  sui  juris  were  entitled  to  the  protection  of  the 
court. 

Baker  v.  Baker  {Hall,  V.G.,  May  10,  1879,  wire- 
ported)  followed. 

In  a  partition  action,  property,  consisting  of  a 
freehold  house,  had  been  devised  by  a  testator  in 
trust  for  six  persons,  of  whom  four  were  infants, 
and  the  testator  had  not,  by  his  will,'  given  the 
trustees  any  power  of  sale.  The  plaintifis  were 
one  of  the  adults  and  the  four  infants  beneficisUf 
interested. 

The  defendants  were  the  two  trustees  of 
the  will,  one  of  whom  was  beneficially  entitled 
to  the  remaining  sixth  share.  The  court  at  the 
hearing  was  iiskad  by  the  parties  (the  in&nts 
appearing  by  their  next  friend)  to  make  an  order 
for  a  sale,  and  that  the  trustees  might  be  at 
liberty  to  conduct  the  sale  out  of  court,  and  hold 
the  proceeds  upon  the  trusts  of  the  will.  The 
order  was  made  in  this  form,  but  the  registrar 
refused  to  draw  it  up,  on  the  grounds  that,  as 
there  wcr«  infants  iuterested,  and  there  was  no 
power  of  sale  in  the  will,  the  court  had  no  juris- 
diction to  direct  the  sale  to  be  conducted  ont  of 
court. 

E.  Ford  in  support  of  the  order. — ^An_  order 
similar  to  the  one  made  by  the  court  in  the 
present  case  was  made  under  similar  circumstances 
by  Malins,  V.C. : 

ChtM)  V.  PelXipher,  Seton  on  Beenes,  4th  edit, 
p.  1009. 

[The  Registrar  called  the  attention  of  ChittT,  J- 
to  a  case,  whicbi'  had  not  appeared  in  the  Law 
Reports,  where  Hall,  V.C.  declined  to  follow  the 
decision  in  Chubb  v.  Pettipher  (vii  sup.) :  (Baker 
V.  Baker,  unreported.  May  10,  1879.)  Hall,  Y,C. 
had  also  held  that  where  some  of  the  parties 
beneficially  interested  Vere  infants  the  court  had 
no  jurisdiction  to  direct  a  sale  under  the  Settled 
Estates  Act  1877  (40  &  41  Vict.  c.  18),  to  be  con- 
ducted out  of  court :  {Be  Harvey's  Settled  EilaUti 
21  Ch.  Div.  123.)]  [ 

ArkcoU  for  the  defendants. 

Chittt,  J. — ^It  appears  to  me  that  HsU,V& 
was  perfectly  right  in  holding  that  the  conrt  had 
no  jurisdiction  to  direct  a  sale  tok  be  conducted 
out  of  conrt  where  infants  wore  interested.  Td 
permit  a  sale  to  be  conducted  out  of  conrt  voald 
be  tantamount  to  giving  the  trustees  a  poTwrot 
sale,  although  the  testator  had  given  no  sndi 
power.  If  there  were  no  trustees,  wonld  the 
plaintiffs  be  allowed  to  sell  ont  of  conrt  P  Cer- 
tainly not ;  and  the  reasons  for  not  idlowing  » 
plaintiff  so  to  sell  apply  to  trustees  without  a 
power  of  sala.  It  is  to  he  observed  that  a  sale 
under  the  court  does  not  much  increase  tfas 
expense,  and  it  has  been  often  stated  by  JsmI. 
M.Bi.  that  any  additional  expense  was  more  thin 
compensated  for,  and  that  it  was  worth  while 
selling  under  the  court,  as  a  better  prioe  •*• 
usually  obtained.  The  infants  are  entined  to  »• 
protection  of  the  conrt,  and,^  having  legara  to 
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Baiker  t.  Baker,  I  am  of  opinion  that  I  have  no 
power  to  order  a  sale  out  of  court.  The  order  for 
a  sale  by  the  court  in  the  usual  way  must  be 
made,  and  the  proceeds  paid  into  court. 

Solicitors  for  the  parties,  Gosling,  Inghhy,  and 
Boah 


floude  of  %tn\ifi. 


April  1,  3,  and  4. 

(Before  the  Loed  Cha5CEI.lok  (Selbome),  Lords 
Blacxbukn,  Watson,  and  Fiizoesald.) 

The  Justices  of  Middlesex  v.  The   Queen,  (a) 

OS  appeal  FEOM  the  COrRT  OF  AFPEAL  IN  ENGLAND. 

Pritont  Act  1877  (40  ^  41  Viet.  e.  21)— Super- 
annuation  —  Compentation  —  Awoortionment — 
SnptrcMnuaUon  Act  1859  (22  Yitt.  c.  26)— 
Special  minute. 

At  the  time  of  the  earning  into  operation  of  the 
Prieon*  Act  1877/40  ^  41  Viet.  e.  21)  G.  wo»  the 
governor  of  a  priton  tehich  had  been  under  the 
control  of  the  jutticet  ofM.  as  the  local  avthority, 
ltd  by  the  Act  it  too*  trantferred  to  the  Secretary 
of  State  for  the  Home  Department.  Shortly  after- 
warde  v.,  who  wot  not  incapacitated  in  any  way, 
reeigned  hit  appointment  m  order  to  facilitate 
tome  improvementt  in  the  organitation  of  the 
priton,  and  the  Commiitioneri  of  the  Treasury 
granted  him  an  annuity  pursuant  to  sect.  36  of 
the  Act,  and  apportioned  it,  in  accordance  ttfith 
paragraph  4  of  that  section,  between  the  county 
rates  ofM.  and  moneys  to  be  provided  by  Parlia- 
ment. No  speeial  minute  within  the  meaning  of 
teet.  7  of  the  Supercmnuation  Act  1859  (22  Viet, 
c.  26)  toot  made  or  laid  before  Parliament  mith 
reference  to  G.  or  hit  ofiee. 

Held  (affirming  the  juagment  of  the  court  below), 
that,  upcm  the  true  eonttruelion  of  the  Act,  the 
commissioners  had  power  to  apportion  the  annuity 
at  they  had  done,  and  that  Oie  provitiont  of  the 
Act  of  1869  at  to  a  tpeoial  mtnti^e  taere  directory 
only,  and  not  a  condition  precedent  to  the  grant- 
ing of  an  annuity  tuch  at  that  in  quettion. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Brett,  M.R.,  Lindley  and  Bowen  L.JJ.), 
reported  in  11  Q.  B.  Div.  656  and  49  L.  T.  Kep. 
K.  S.  614,  affirming  a  judgment  of  the  Divisional 
Court  (Field  and  Stephen,  JJ.),  reported  in 
48  L.  T.  Hep.  N.  S.  480,  upon  a  special  case. 

The  special  case  is  set  out  in  the  reports  in  the 
court  below. 

The  question  arose  upon  a  rule  calling  upon  the 
justices  of  Middlesex  to  show  cause  why  a  writ  of 
mandamus  should  not  issue  commanding  them  to 
pay  to  Col.  Colvill  the  proportion  of  the  pension 
awarded  to  him  as  the  late  governor  of  the  Cold- 
bath  Fields  Prison,  which  had  been  charged  upon 
the  county  rates  under  sect.  36  of  the  Prisons  Act 
1877  (40  A  41  Vict.  c.  21). 

A  special  case  was  afterwards  stated  for  the 
opinion  of  the  court,  who  held  that  the  justices 
were  liable,^  and  their  decision  was  affirmed  as 
above  mentioned. 

This  appeal  was  then  brought  by  the  justices. 

B.  8.  Wright  and  Hannen  appeared  for  the 
(^spellants. 

(•>  Basortad  byO.  ■JtfAIoiN,  En.,BuitatnHtt-L»w. 

Toil  IJ.,irJS„  1310* 


The  Attorney-General  (Sir  H.  James,  Q.C.),  the 
Solieiior-General  (Sir  P.  Herschell.  Q.C.),  and 
Danekwerlt,  for  the  Crown. 

The  argument  turned  entirely  upon  the  wordings 
of  the  sections  of  the  Act,  and  appears  sufficiently 
from  the  judgment  of  their  Lordships. 

At  the  conclusion  of  the  arguments,  their  Lord- 
ships  gave  judgment  as  follows  :— 

The  Lord  Chancellor  (Selbome). — My  Lords: 
Perhaps  it  may  be  convenient  that  your  Lord> 
ships'  attention  should  first  be  directed  to  the  last 
point  which  has  been  raised  under  sect.  7  of  the 
Act  of  1859,  because,  if  that  point  were  tenable,  it 
would  be  entirely  fatal  both  to  the  grant  of  this 
pension  to  the  officer  now  immediately  concerned, 
and,  so  far  as  I  can  judge,  to  all  the  g^nts  which 
have  been  made  to  any  officers  of  the  same  class 
— a  most  serious  consequence.  If  your  Lordships 
were  obliged  to  arrive  at  that  result  nobody  can 
tell  how  rar- reaching  it  might  be  in  its  operation 
and  effect  as  to  other  casee  also ;  and  it  would  be 
certainly  most  unwillingly  that  your  Lordships 
would  adopt  that  view,  not  only  Ijearinp  in  mind 
those  consequences,  but  also  bearmg  this  in  mind, 
that  though  the  point  does  not  seem  to  have  been 
lost  sight  of  either  when  the  special  case  was 
settled,  or  when  the  arg^ument  took  place  before 
the  Court  of  Appeal,  yet  it  was  one  which  the 
justices  are  obviously,  and  for  reasons  creditable 
to  themselves,  most  unwilling  to  press,  which  they 
rather  endeavoured  to  use  as  putting  a  kind  of 
compulsion  upon  the  court  to  yield  to  their  views 
upon  a  totally  different  point,  and  therefore  it 
was  rather  a  subsidiary  portion  of  their  argument 
than  the  main  fundamental  ground  of  it,  and  yet 
it  is  evident  that  if  the  objection  is  tenable  it  is 
a  fundamental  objection.  Now,  after  considera- 
tion, and  hearing  what  has  been  BaiA  on  both 
sides,  your  Lordsnips  I  think  are  agreed  that  yon 
may  safely  hold  wnat  is  said  here  about  the 
necessity  of  a  special  minute  to  be  directory,  and 
not  in  the  nature  of  a  condition  precedent  on 
which  the  validity  of  the  grant  must  essentially 
depend,  and  I  may  add  I  think  directory  tar 
reasons  which  do  not  apply  to  anything  whicn  has 
been  actually  granted  in  the  present  case,  or  in 
any  case  exactly  like  it,  but  would  apply  to  any 
excess  beyond  that  which  in  the  present  case  has 
been  granted.  I  cannot  but  refer  upon  this 
subject  to  what  appears  in  the  documents  which 
are  part  of  the  special  case  as  to  the  practice  of 
the  Treasury.  This  particular  grant  was 
announced  not  alone,  but  with  other  grants  under 
the  Prison  Act  of  1877,  by  a  Treasury  letter 
addressed  to  the  Secretary  of  State  on  2nd  Aug. 
1878,  in  which  the  Under-Secretary,  or  the 
proper  officer  of  the  Treasury,  writes:  "I  am 
directed  by  the  Lords  Commissioners  of  Her 
Majesty's  "Treasury  to  acquaint  you,  for  the 
information  of  the  Secretary  of  State,  that  my 
Lords  have  been  pleased  to  award  to  the  prison 
officers  mentioned  over  leaf,  the  pensions  set 
against  their  respective  names,  apportioned 
between  the  rates  out  of  which  their  salaries 
were  payable  immediately  before  the  1st  April 
1878,  and  moneys  voted  by  Parliamert,  and  I  am 
to  state  that  my  Lords  have  directed  the  Pay- 
master-Qeneral  to  pay  the  portions  of  the 
pensions  payable  out  of  voted  moneys  from  the 
dates  specified  in  each  case."  And,  some  corres- 
pondence having  f oUo>wed  with  the  county  oflSoers* 
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there  is  a  subseqnont  letter  on  the  9th  Jan.  1879, 
from  the  Treasury  to  the  Secretary  of  State,  in 
which  this  is  said :  "  The  letter  annonncing  the 
pension  is  the  only  evidence  of  the  action  of  the 
board  in  granting  it  which  has  ever  been  given, 
or,  as  my  liords  Believe,  has  ever  been  asked  for 
since  pensions  be^an  to  be  granted.  The  Comp- 
troller and  Auditor-General,  an  authority  not 
open  to  the  charge  of  being  too  easily  satisfied, 
aocepts  these  Treasury  letters  as  sufficient 
Touchers  for  all  pensions  payable  out  of  public 
moneys.  It  is  not  immaterial  to  notice  that  when 
pensions  of  a  special  character  are  to  be  granted, 
the  Legislature  has  provided  that  copies  of  the 
minutes  granting  such  pensions  shall  be  laid 
before  Parliament.  Such  an  express  provision, 
coupled  with  uniform  practice  from  the  time  of 
this  statute  (22  Vict.  c.  26),  not  to  mention  the 
earlier  statute  of  1834  which  it  partly  embodies, 
sufficiently  proves  that  the  intention  o'f  the  Legis- 
lature was  to  leave  the  Treasury  to  settle  the 
routine  of  procedure  in  other  cases.  The  Prison 
Act  of  1877  contains  no  directions  to  the  Treasury 
as  to  the  process  of  awarding  pensions,  beyond 
such  as  may  be  gathered  from  the  word  '  award ' 
in  sect.  36  read  in  connection  with  the  Super- 
annuation Act  of  1859,  to  which  my  Lords  are 
referred  for  certain  purposes  in  that  same  section. 
My  Lords  consider  that  it  would  be  a  very  serious 
thing  for  a  public  department  to  depart  from  its 
jRocedure  in  the  transaction  of  its  business  after 
so  long  a  sanction  by  usage,  nor  can  they  consent 
to  do  so.  In  addressing  their  awards  to  the  Home 
Office  and  not  to  the  late  piison  authorities, 
my  Lords  have  believed  themselves  to  be  com- 
plying with  the  view  of  the  Secretary  of  State ;" 
and  so  on.  That  I  think  seems  to  show  that  the 
view  upon  which  the  Treasury  have  acted,  and  all 
officers  have  acted,  upon  which  pensions  have 
actnally  been  paid  and  the  payment  passed 
through  the  Audit  Office,  has  been  this,  that 
except  when  an  exceptional  reason  has  required 
information  to  be  given  to  Parliament,  the 
ordinary  procedure  should  be  followed  in  all 
respects,  and  that  this  ordinary  procedure 
amounts  to  a  grant  and  an  award  of  a  pension, 
and  I  cannot  but  think  that,  when  we  bear  that  in 
mind,  as  we  properly  may  in  connection  with  the 
language  of  the  clause,  we  can  see  our  way  to  dis- 
tinguish between  that  which  operates  as  a  grant 
to  the  pensioner  and  that  whicn  ought  to  be  done 
by  the  granting  authority  for  the  purpose  of 
saving  information  to  Parliament  in  certam  cases. 
The  clause  begins  with  the  words,  "  It  shall  be 
lawful  for  the  Commissioners  of  the  Treasury  to 
grant  to  any  person  retiring  or  removed  from  the 
public  service  in  consequence  of  the  abolition  of 
nis  office,"  and  so  fortn,  "  such  special  annual 
allowance  by  way  of  compensation"  as  they 
consider  proper.  I  need  not  follow  the  terms  of 
the  clause  at  this  moment.  !Now  we  must  con- 
gider  the  qnestion  as  between  the  Treasury  and 
tJie  grantee.  It  would  be  a  most  serious  thmg  if 
hfl  should  suffer  for  any  neglect  of  those  things 
which  are  to  be  done  in  any  particular  case  by  the 
Commissioners  of  the  Treasury,  of  which  he  has 
xo  knowledge,  for  which  he  luus  no  responsibility, 
and  over  which  he  can  have  no  control.  The 
oorrespondence  which  I  have  read  shows  distinctly 
that  as  a  general  rule  the  uniform  practice  of  aU 
the  Government  Departments  is  to  consider  the 
grants  or  the  awarcb  of  pensions  as  made  in  the 


manner  in  which  they  have  been  made  in  this 
particular  case,  and  I  cannot  but  ask  the  question 
m  those  cases  in  which  the  Treasury  ought  to 
make  a  special  minute  for  the  purpose  of  being 
laid  before  Parliament,  assuming,  as  1  suppose  we 
must  assume,  that  the  words  "special  minute" 
have  some  technical  meaning,  and  that  such 
letters  as  those  which  I  have  read  do  not  come 
.within  it — I  would  ask,  I  say,  the  question,  how  is 
it  possible  that  the  title  of  an  officer  to  his  pension 
can  be  held  to  depend  upon  a  thing  resting  with 
the  Commissioners  of  the  Treasury  alone,  upon 
minutes  to  be  made  by  them  in  their  own  proper 
minute-books  in  their  own  department,  to  which 
the  Acts  of  Parliament  do  not  give  the  pensioner, 
as  far  as  I  can  see,  any  right  of  access,  and  which 
they  do  not  even  require  to  be  communicated  to 
the  pensioner,  because  they  only  require  that  they 
shall  be  laid  before  Parliament?  With  those  pre- 
liminary considerations  we  have  to  approach  the 
words  which  relate  to  this  special  minute :  "  If 
the  compensation  shall  exceed  a  certain  sum,  I 
need  not  enter  into  the  details,  "  such  allowance 
shall  be  granted  by  special  minute  stating  the 
special  grounds  for  granting  such  allowance, 
which  minute  shall  be  laid  before  Parliament." 
It  seems  to  me  that  the  object  of  that  is  to 
account  for  the  excess,  and  to  account  for  it  bj 
reasons  to  be  communicated  to  Parliament,  and 
that  in  the  nature  of  the  case  it  ia  not  intended  to 
affect  the  validity  of  the  grant,  at  all  events  as 
far  as  relates  to  that  which  is  not  in  excess,  and 
which,  if  granted  alone,  would  not  require  any 
special  minute  at  alL  Bnt  I  do  not  shrink  from 
going  further  than  that,  nor  from  saying  that  if 
that  which  is  granted  might  properly  be  granted, 
and  if  the  grant  or  the  award  is  made,  as  far  as 
the  officer  is  concerned,  in  the  usual  manner,  and 
communicated  to  him  in  the  usual  manner,  I  do 
not  think  that  the  neglect  of  the  Treasury,  or  of 
their  proper  officer,  to  record  in  theu-  proper  bodes 
a  special  minute,  or  their  neglect  to  lay  that 
special  .minute  before  Parliament,  need  be  con* 
strued  as  nullifying  what  otherwise  would  be  a 
valid  grant  and  award  of  a  pension  made  and 
announced  to  the  pensioner  in  a  form  which  is 
sufficient  in  all  other  cases.  Therefore  I  think 
that  your  Lordships,  without  doing  any  real 
violence  either  to  the  spirit  or  to  the  language  of 
the  Act  of  Parliament,  may  dispose  of  that  argu- 
ment in  a  manner  which  certainly  would  avoid 
consequences  in  the  last  degree  inconvenient,  and 
I  may  add  unjust,  which  otherwise  might  possibly 
result.  That  argument  being  out  of  the  way,  it 
appears  to  me  that  the  rest  of  the  case  may  be 
disposed  of  without  much  difficulty.  I  will  first 
refer  to  the  arguments  raised  upon  the  clauses  of 
the  Act  of  1877.  Clause  36  of  that  Act  in  its 
first  paragraph  speaks  of  a  case  of  superannuation 
after  a  certain  length  of  service,  or  aiter  a  certain 
age  has  been  attained,  but  it  also  applies  that 
very  term  "  superannuation  allowance '  to  other 
cases  which  do  not  come  within  the  natural  and 
proper  idea  of  the  mere  word  "  superannnation, 
namely,  cases  of  incapacity  from  "  sickness,  age, 
or  infirmitv,  or  injury  received  in  the  actual  exe- 
cution of  duty,"  all  of  which  are  contingencies 
independent  of  mere  age,  independent  of  mere 
length  of  service,  and  therefore  to  which  the  term 
"  superannuation  allowance  "  can  only  be  applied 
in  a  secondaiy  and  not  strictly  etymological  sense. 
That.of  itself  seems  to  me  to  go  a  conaideiable 
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jnj  towards  destroying  the  foundation  of  the 
nam  argument  advanced  at  your  Lordships'  bar, 
wMch  was  this,  that  the  term  "  superannuation  " 
or  "  8a{)erannaation  allowance  "  is  used  through- 
ont  this  and  other  Acts  in  a  technical  sense 
inapplicable  to  the  case  in  which  an  o£5cer  is 
retired  and  put  upon  a  pension  for  the  reason 
that  his  office  is  abolished,  or  that  his  retirement 
will  facilitate  improvements  in  the  organisation 
of  the  department.  I  confess  I  can  see  no  reason 
in  the  nature  of  things,  or  in  the  original  mean- 
ing of  the  term,  why  what  is  granted  upon  com- 
pulsory retirement,  or  upon  a  retirement  with 
the  consent  of  the  officer  because  it  is  desirable  to 
sboliah  his  office  or  to  reorganise  his  department, 
should  not  be  called  a  superannuation  allowance, 
as  much  as  in  a  case  in  which  he  retires  not 
hecanae  he  has  attained  a  certain  age  or  has 
served  for  a  certain  number  of  years,  but  because 
he  has  suffered  accidental  injury  in  the  service, 
or  has  fallen  into  sickness  or  other  infirmity. 
Then  the  next  section  of  clause  36  is  this,  and 
this  ia  the  section  which  I  think  is  applicable  to 
the  present  case:  "If  any  office  in  any  prison  to 
which  this  Act  applies  is  abolished,  or  any  officer 
is  retired  or  removed,  any  existing  officer  of  a 
prison  who  by  reason  of  such  abolition,  retire- 
ment, or  removal  is  deprived  of  any  salary  or 
emoluments,  shall  be  dealt  with  va  manner 
provided  by  the  Superannuation  Act  1859,  with 
respect  to  a  person  retiring  or  removed  from  the 
public  service  in  consequence  of  the  abolition  of 
nis  office,  or  for  the  purpose  of  facilitating  im- 
provements in  the  organisation  of  the  department 
to  which  he  belongs."  That  in  effect  means  that 
such  a  case  as  that  with  which  we  are  now  dealing 
should  be  dealt  with  under  sect.  7  of  the  Super- 
annuation Act  1859.  Paragraph  3  of  clause  36  in 
the  Act  of  1877  deals  with  "  prison  service," 
which  is  there  defined,  and  we  then  come  to  the 
particular  words  upon  which  so  much  argument 
was  offered  to  your  Lordships :  "  Any  annuity  by 
way  of  superannuation  allowance  or  gratuity 
panted  under  this  section  shall  be  apportioned 
Between  the  period  of  service  before  the  commence- 
ment of  this  Act  and  the  period  of  service  after 
the  commencement  of  this  Act,  and  so  much  of 
such  annuity  or  allowance  as  is  payable  in 
respect  of  service  before  the  commencement 
of  this  Act,  regard  being  had  to  the  amount 
of  salary  then  paid,  but  without  taking  into 
account  any  number  of  years  added  to  the  officer's 
service  on  account  of  abolition  of  office,  or  for 
facilitating  the  organisation  of  the  department, 
shall  be  paid  by  the  prison  authority  of  the  prison 
in  which  the  officer  to  whom  snch  annuity  or 
Allowance  is  gpranted  was  serving  at  the  date  of 
the  commencement  of  this  Act,  out  of  rates 
which  at  or  immediately  before  the  commence- 
ment of  this  Act  were  applicable  to  the  payment 
of  the  salary  of  such  officer,  and  the  residue  shall 
be  paid  out  of  moneys  provided-  by  Parliament." 
Now  it  was  insisted,  88  I  understood  the  argu- 
ment, that  because  that  portion  of  the  clause 
begins  with  the  words  "  any  annuity  by  way  of 
superannuation  allowance  or  gratuity  granted 
under  this  section,"  the  apportionment  provided 
for  would  only  be  applicable  to  a  case  m  which 
the  retirement  is  after  a  certain  length  of  service 
or  a  certain  age,  or  from  incapacity  by  reason  of 
sickness,  age,  mfirmity,  or  injury  received  in  the 
execntion  of  the  office,  as  to  which  it  is  indeed 


true  that  in  the  first  paragraph  of  the  section 
there  are  the  words  "  an  annuity  by  way  of  superr 
annuation  allowance,  or  a  gratuity,"  the   same 
words  which  we  have  in  this  fourth  paragraph'. 
The  argument  was,  that  those  words  occurring  in 
both  those  places  mean  the  same  thing  in  both,  and 
therefore  tnat  they  mean  in   the    second  place 
neither  more  nor  less  than  they  mean  in  the  first, 
and  are  inapplicable  to  any  of  the  cases  mentioned 
in  the  second  paragraph  of  the  section,  and  there- 
fore to   the  case   now  before    your    Lordships' 
House.    Now  I  cannot  but  think  that  that  argu- 
ment sticks  to  the  letter  and  loses  sight  entirely 
of  the  spirit  and  substance  of  the  clause.      I  am 
not  sure  whether  I  should  have  been  able  to  say 
so  if  there  had  been  nothing  in  the  context  of  thie 
paragraph  itself  to  make  the  matter  clear,  because 
then  undoubtedly  there  would  have  been  force  in 
the  observation  that  the  words  "  any  annuity  by 
way  of  superannuation  allowance    or   gratuity 
are  the  very  same  words  which  occur  in  the  first 
paragraph  of  the  section,  and  do  not  occur  in  the 
section  elsewhere.    I  confess  that  that  is  the  only 
argument  which  would  have  had  much  weight 
with  me,  even  if  the  context  had  not  made,  as  it 
does  to  my  mind  make,  the  matter  perfectly  clear, 
because,  although  it  may  be  very  true  that  on 
account  of  the  natural  and  original  meaning  of 
the  word  "superannuation"  there  may  be  par- 
ticular clauses  in  some  of  the  Acts  upon    this 
subject  which  give  a  more  limited   meaning  to 
that  word  than  others,  on  the  other  hand  there  are 
some  clauses  which  appear  to  me  to  justify,  and 
even  to  require,  a  larger  meaning,  and  I  cannot 
but  say  that  the  mere  fact  that  the  Act  of  Parlia- 
which  ia  expressly  here  referred  to  as  the  Act  by 
which  the  grant  of  a  pension' in  such  a  case  as 
that  now  before  your  Lordships  is  to  be  regulated 
is  called  "  The  Superannuation  Act  of  1859,"  and 
is  referred  to  here  by  title,  goes  a  very  long  way 
to  repel  the  narrow  and  technical  interpretation 
which  the  argument  of  the  appellants  seems  to  put 
upon  that  word  "  superannuation."     The  Legis- 
lature thought  that  all  the  cases  of  pensions  pro- 
vided for  by  the  Act  came  within  the  sense  of  the 
word    "superannuation,"    as    conveniently     and 
popularly  used,  sufficiently  to  make  that   short 
title  a  good  general  description  of  all  that  was 
done  by  the  Act.     But  I  need  not  dwell  npon  that 
point,  because  it  seems  to  me  that  upon  the  very 
face  of  this  clause  the  Legislature  has  manifested 
in  the    most    unequivocal    manner    possible    an 
intention  to  include  in  these  words  "  any  annuity 
by  way  of  superannuation  allowance  or  gratuity 
the    particular  case  provided  for  by  the  second 
paragraph  with  which  your  Lordships  have  now 
to  deal.    The  words  "  without  taking  into  account 
any  number  of  years  added  to  the  officer's  service 
on  account  of  abolition  of  office,  or  for  facilitat- 
ing the  oreranisation    of  the  department,"   arp 
applicable  to  that  case,  and  inapplicable  to  any 
other,  and  the  fact  that  that  is  not  to  be  taken 
into    account    shows    plainly  that  but  for  that 
exclusion  it  might  have  been  taken  into  account 
in  the  view  of  the  Legislature,  and  therefore  those 
are  cases  within  the  purview  and  intent  of  this 
particular  paragraph.      That  argument  of    the 
appellants  tneref  ore  appears  to  me  entirely  to  fail. 
I  now  come  to  the  remaining  arguments.     The 
argument  upon  sect.  53  was  this :  that  this  par- 
ticular officer  would  not  have  been   entitled  to 

such  an  allowance  as  thatwhiph  has  been  awarded 
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tim  nnder  the  Prison.  Act  1865.  The  section  is  : 
"  Nothing  in  this  Act  contained  shall  entitle  any 
existing  officer  of  a  prison  to  any  superannuation 
'or  other  allowance,  the  conditions  of  whose  office 
would  not  have  entitled  him  to  superannuation  or 
other  allowance  under  the  Prison  Act  1865."  But 
the  conditions  of  such  an  office  as  this  would  have 
entitled  this  officer  to  a  superannuation  or  other 
allowance  under  the  Prison  Act  1865 ;  that  is  to 
Bay,  would  have  entitled  him  in  the  only  sense  in 
which  anybody  could  have  been  entitled ;  it  would 
liave  been  in  the  power  of  the  proper  authorities 
to  g^ve  it  to  him.  And  the  section  does  not  say 
that  he  shall  not  be  entitled  to  any  other  or 
sreater  superannuation  allowance  than  he  could 
nave  obtained  under  the  Prison  Act  1865,  but 
that  unless  he  is  an  officer  holding  such  an  office 
as  would  have  brought  him  within  the  super- 
annuation provisions  of  the  Act  of  1865,  he 
shall  not  be  brought  within  those  provisions 
of  the  Act.  But  Col.  Colvill  was  an  officer 
who  would  have  been  within  those  provi- 
sions, and  being  such  an  officer  he  gets  the 
full  benefit  of  the  provisions  of  this  Act.  That 
argument,  therefcre,  entirely  fails.  Then  we 
come  to  the  argument  upon  the  Act  of  1859.  Now 
I  do  not  think  it  advisable  without  necessity  to 
enter  into  a  question  upon  which  possibly  some  of 
joar  Lordships  may  not  take  the  same  view  as  I 
do.  I  have  certainly  formed  a  pretty  clear  and 
decided  opinion  as  to  what  is  the  meaning  of  the 
hypothesis  in  sect.  7  of  the  Act  of  1859  upon 
which  the  necessity  for  a  special  warrant  depends, 
and  I  certainly  do  think  that  contemplates  this 
case,  that  there  is  an  amount  ascertained  which  it 
is  proposed  to  award  by  way  of  compensation  to 
the  officer  under  that  section,  which  would 
exceed  the  amount  to  which  he  would  be  entitled 
calculated  upon  the  principles  of  sect.  2  with  ten 
years  added  to  his  actual  period  of  service,  and  it 
does  not  appear  to  me  I  confess,  at  present,  though 
I  do  not  think  it  at  all  necessary  for  your  Lord- 
ships to  decide  the  question,  that  that  can  be 
expanded  into  anything  more  than  ten  years  by 
snythine  which  is  done,  or  by  any  right  or  title 
derived  oy  the  officer  under  sect.  4.  But  that 
point  your  Lordships,  in  my  opinion,  need  not 
determine,  because  it  is  admitted  here  as  a 
matter  of  fact  that  nothing  has  been  apportioned 
a^inst  the  justices  of  the  annuity  granted  to 
Uol.  Colvill  excepting  the  amount  to  which  he 
would  be  entitled  in  respect  of  length  of  service 
^wmputed  upon  the  principles  of  sect.  2  of  the 
Act  of  1859,  and  the  additions  made,  if  properly 
made,  under  sect.  4  of  the  same  Act ;  and  the 
question  is  whether  those  are  matters  which, 
aocording  to  the  true  interpretation  of  the  Act  of 
1877,  can  properly  be  chargeable  upon  the  county 
by  way  of  apportionment.  No  question  arises  as 
to  the  amount  computed  upon  the  actual  length 
of  service  under  sect.  2 ;  it  is  admitted,  upon  the 
assumption  of  there  being  a  valid  grant  of 
pension  at  all,  that  it  was  apportionable  as  it  has 
been  apportioned  against  the  county.  But  the 
question  arises  under  sect.  4.  Now  sect.  4  of  the 
Act  of  1859  provided  this,  that  by  a  general  order 
or  warrant  the  Treasury  might  direct  that  when 
any  person  now  holding  an  office  coming  within 
any  ot  certain  classes  should  retire  from  the 
pnolic  service,  a  number  of  years  not  exceeding 
twenty,  to  be  specified  in  the  order  or  warrant, 
ehonld,    in    computing    the    amount    of    super- 


annuation, be  added  to  the  number  of  years 
during  which  he  might  actually  have  served.  It 
is  manifest  that,  in  the  cases  to  which  that  provi- 
sion applies,  the  additional  number  of  years  is  not 
added  in  respect  of  abolition  of  office,  or  to  aid  in 
the  reorganisation  of  the  department,  but  it  is 
added  in  respect  of  a  totaHy-  drSerent  class  of  con- 
siderations,  namely,  the  character  of  the  office 
and  the  requirement  of  peculiar  qualifications  in 
the  person  Holding  that  office.  Well,  that  beini; 
so,  the  next  question  is  whether  Col.  Colvill's 
comes  within  tnat  provision  at  all  or  not.  In  the 
year  1860,  the  year  which  immediately  followed 
the  passing  of  that  Act,  a  general  order  or 
warrant  was  duly  made  by  the  Commissioners  of 
the  Treasury  specifying  certain  classes  of  officers 
who  were  to  have  the  benefit  of  this  4th  section  to 
the  extent  there  mentioned.  The  governors  of 
prisons  are  put  in,  as  I  understand,  so  as  to 
entitle  them  on  retirement  to  have  five  years 
added  to  their  period  of  service  on  account  of 
special  qualifications  within  the  meaning  of  that 
4th  section  being  required  of  them.  It  is  said, 
and  truly  said,  that  in  1860  Col.  Colvill  was  not  a 
governor  of  any  public  prison,  and  was  not  a 
public  servant  or  a  public  civil  servant  in  the 
sense  of  these  Acts  or  of  that  order.  But  when 
in  1877  he  was  brought  within  that  category,  and 
when  under  the  Act  of  1877  the  Superannuation 
Act  of  1859  was  made  applicable  to  the  case 
of  pensions  on  the  retirement  of  such  an 
officer,  I  apprehend  that  the  Act  of  18S9 
was  made  applicable  in  all  its  provisions, 
and,  as  he  had  then  become  and  was  a  pnblie 
servant  in  the  civil  service  of  the  Crown  within 
one  of  those  categories  which  had  been  mentioned 
in  the  order  or  warrant  of  1860,  it  appears  to  me 
quite  impossible  to  say  that  sect.  2  ot  the  Act  of 
1859  is  to  be  applied  to  this  case,  uid  not  sect.  4b 
That  being  so,  the  addition  of  five  years  is 
properly  made  to  his  actual  period  of  service, 
ana  that  is  in  respect  of  the  peculiar  character 
of  his  office  and  tne  qualifications  required  for 
it.  That  being  so,  when  we  come  back  to  sect.  86 
of  the  Act  of  1877  it  seems  quite  impossible  to 
treat  those  five  years  as  to  be  excluded  under  the 
words  "  without  taking  into  account  any  number 
of  years  added  to  the  officer's  service  on  account 
of  abolition  of  office,  or  for  facilitating  the  organi- 
sation of  the  department,"  iMcanse  those  five 
years  were  not  added  to  the  officer's  service  on 
account  of  abolition  of  office,  or  for  facilitating 
the  organisation  of  the  department,  but  were 
added  for  a  tot&lly  different  purpose,  and  nothing 
has  been  added  which  can  come  within  that 
category.  Nothing  has  been  apportioned  i^ainst 
the  county  except  that  portion  of  this  gentleman's 
pension  which  represents  his  actuu  period  of 
service,  and  that  additional  portion  which 
represents  the  allowance  of  so  many  years,  in 
addition  to  the  years  of  actual  service,  not  added 
on  account  of  the  abolition  of  his  office  or  for 
facilitating  the  organisation  of  thn  departmoit, 
but  because  he  was  the  governor  of  a  prison  in  a 
particular  category.  I  really  cannot  agree  with 
the  argument  that  there  is  the  smallest  difficulty 
in  apportioning  over  the  number  of  years'  service 
the  total  amount  of  compensation,  though  five 
years  are  added  to  the  actual  service.  It  is  as 
easy  to  apportion  a  hypothetical  addition  of  five 
years  as  it  is  to  apportion  the  actual  period  of 
service.     The  thing  to  be  apportioned  is  "any 
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annuity  fay  way  of  snperannnation  allowance  or 
gratnity  granted  under  this  section."  The 
annnitr  granted  under  this  section,  exclading 
that  whicn  it  is  proper  to  exclude,  is  the  annuity 
which  represents  the  actual  period  of  service  and 
the  five  years  added.  The  manner  of  apportion- 
ment is  &r  from  difScult,  because  it  is  to  be 
between  the  period  of  service  before  tl^  com- 
mencement of  this  Act,  an  ascertained  period, 
and  the  period  of  service  after  the  commence- 
ment of  this  Act,  an  ascertained  period.  The 
numerical  ratio  is  ascertained  by  a  comparison  of 
the  two  periods.  The  thing  to  oe  apportioned  is 
the  annuity  actually  granted  by  way  of  super- 
annuation allowance,  excluding,  as  in  this  case 
has  been  exolnded,  any  number  of  years  added 
for  abolition  of  ofiSce  or  for  facilitating  the  or^ani- 
aation  of  the  dep>artment.  Therefore,  the  princi- 
pal argument  failing,  namely,  that  there  has  been 
no  valid  grajit  of  an  allowance,  the  result  is 
that  the  omer  appealed  from  is  right  and  onght 
to  be  affirmed,  and  I  move  your  Lordships 
accordingly. 

Lord  Blackburn. — My  Lords:  I  am  of  the 
same  opinion.  I  think  it  is  most  convenient  to 
begin  by  referring  to  the  Superannuation  Act  of 
1859,  and  considering  the  Question  as  if  the 
juBticee  of  Middlesex  had  notning  to  do  with  this 
case,  as  if  it  was  Col.  Colvill  who  was  setting  up 
a  clium  which  had  somehow  come  before  us  to 
have  a  pension  calculated  upon  the  number  of 
years  that  have  been  allowed  to  him,  and  that  he 
was  seeking  that  pension  under  the  Super- 
annuation Act  of  1859,  I  will  consider  that  first. 
Now,  supposing  that  to  be  so,  sect.  7  is  the  one 
under  wnicb  he  would  claim :  "  It  shall  be  lawful 
for  the  Commissioners  of  the  Treasury  to  g^rant 
to  any  person  retiring  or  removed  from  the 
pablic  service,"  upon  grounds  which  apply  to 
Col.  Colvill's  case,  "  such  special  annual  allow- 
ance by  way  of  compensation  as  on  a  full  con- 
sideration of  the  circumstances  of  the  case  may 
seem  to  the  said  commissioners  to  be  a  reasonable 
and  just  compensation  for  the  loss  of  office." 
Now,  stopping  there,  it  is  plain  enough  that  the 
Lords  of  the  Treasury  are  to  be  the  sole  judges, 
or  the  persons  who  are  to  judge  what  they  think 
B  reasonable  and  just  compensation  for  the  loss 
of  office,  and  that  they  are  to  g^rant  that  by  way 
of  an  annual  allowance.  But  what  follows  imme- 
diately afterwards  ^ves  an  indication  of  how  the 
Legislature  supposed  they  would  consider  it. 
"  It  the  compensation  shall  exceed  the  amount  to 
which  such  person  would  have  been  entitled  under 
the  scale  of  snperannuation  provided  by  this  Act," 
is  the  idea  which  then  comes  in.  From  that  it  is 
plain  enough  that  the  Legislature  thought  that 
the  annuity  which  would  oe  g^ranted  would  be 
considered  thus  :  if  instead  of  the  man  being 
turned  out  of  his  office  he  had  retired  as  being 
superannuated,  he  would  have  had  an  annuity  in 
such  and  such  a  proportion  to  his  salary.  In 
Col.  Colvill's  case  it  would  have  been  an  annuity 
proportioned  to  twenty-three  years  of  service,  he 
naving  come  within  the  class  which  is  mentioned 
in  sect.  4  as  being  a  peculiar  class  to  be  dealt 
with  in  a  peculiar  manner.  On  that  ground  Col. 
ColriU  would  have  been  entitled  to  that  unless 
what  follows*is  made  a  condition  precedent  to  the 
granting  by  the  commLssioners  of  the  retiring 
allowance  to  him.  It  says  that  if  it  exceeds  what 
it  would  be  if  ten  years  were  added  to  the  number 


of  years  be  had  actually  served,  "  such  allowance 
shall  be  granted  by  special  minute,  stating  the 
special  grounds  for  granting  such  allowance, 
which  minute  shall  be  laid  before  Parliament." 
I  do  not  inquire  into  the  question  whether  or  no 
the  particular  case  is  brought  within  that  class 
for  which  a  special  minute  is  required,  whether 
ten  years  being  added  under  this  section,  and  five 
years  being  added  under  sect.  4,  brings  it  within 
the  term  requiring  a  special  minute.  I  do  not 
inquire  into  that.  I  will  assume  for  the  purposes 
of  the  argument  that  it  does  require  a  special 
minute,  though  I  am  not  prepared  exactly  to 
express  an  opmion  either  one  way  or  the  other 
upon  the  question,  and  that  the  Lords  of  the 
Treasury  neglected  their  duty  in  not  making  a 
special  minute  stating  the  special  g^unds,  and 
laying  that  minute  before  Parliament.  I  think 
tliat  is  not  intended  to  be  a  condition  precedent 
to  the  grant  in  favour  of  the  officer  of  his  retiring 
allowance,  but  as  what  is  commonly  called 
directory  onl^.  It  is  an  enactment  put  in,  if  I 
may  use  plain  English  about  it,  in  case  there 
should  be  "jobs;"  the  Lords  of  the  Treasury, 
when  they  do  this  unusual  thing,  shall  state  in  a 
minute  their  special  reasons  for  it,  and  shall  lay 
that  minute  before  Parliament,  and  have  them 
criticised.  There  are  many  cases  (I  was  not 
aware  that  this  point  was  to  be  raised,  and  I  have 
not  looked  into  them,  and  I  cannot  refer  to  them), 
but  there  is  a  numerous  class  of  cases  in  which  it 
has  been  held  that  certain  provisions  in  Acts  of 
Parliament  are  directory,  in  the  sense  that  they 
were  not  meant  to  be  a  condition  precedent  to  a 
grant,  or  whatever  it  may  be,  but  a  condition  sub- 
sequent,  a  condition  as  to  which  the  responsible 

S arsons  may  be  blameable  and  punishable  if  thegr 
o  not  act  upon  it,  but  their  not  acting  upon  it 
shall  not  invalidate  what  they  have  done,  third 
persons  having  nothing  to  do  with  that.  Therefore 
if  this  case  had  arisen  under  the  Superannuation 
Act  of  1869,  and  that  Act  alone,  I  think  that  Col. 
Colvill  would  have  been  entitled  to  a  super- 
annuation allowance  which  he  has  received, 
calculated  upon  a  number  of  years  including 
both  the  years  of  his  service  and  also  the  ten 
years  which  have  been  added  on  account  of  the 
abolition  of  his  office.  Now  let  us  see  what  the 
Legislature  said  in  another  Act  of  Parliament. 
Inasmuch  as  this  was  a  prison  office  which  had 
been  transferred  to  the  Government,  and  Col. 
Colvill  retired  from  it  after  he  had  become  a 
civil  servant  of  the  Government  under  the  Prisons 
Act,  we  are  referred  to  sect.  36  of  the  Act 
40  &  41  Vict.  c.  21.  That  section  provides,  first, 
that  if  any  officer  retires  on  account  of  ill-bealth, 
or  for  various  other  reasons  which  do  not  apply 
to  the  present  case,  a  superannuation  allowance 
shall  be  granted.  Then,  secondly,  it  says  that  "If 
any  office  in  any  prison  to  which  this  Act  applies 
is  abolished,  or  any  officer  is  retired  or  removed, 
any  existing  officer  of  a  prison  who  by  reason  of 
such  abolition,  retirement,  or  removal,  is  deprived 
of  any  salary  or  emoluments,  shall  be  dealt  with 
in  manner  provided  by  the  Superannuation  Act 
1859  with  respect  to  a  person  retiring  or  removed 
from  the  puolic  service  in  consequence  of  the 
abolition  of  his  office,"  wid  so  on.  That  brings  us 
to  this,  that  Col.  Colvill  having  now  retired,  his 
case  is  to  be  dealt  with  according  to  the  Act  of 
1859,  sect.  7,  to  which  I  have  already  alluded,  and 
that  says  he  is  to  have  such  annual  allowance  as 
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the  Lords  of  the  Treasury,  considering  all  the  cir- 
cnmatancea,  think  it  just  to  appoint  to  him.  Then 
comes  the  provision  on  which  tne  present  question 
arises  :  "  Any  annuity  by  way  of  superannuation 
allowance  or  gratuity  granted  under  this  section  " 
(that  is  sect.  36),  which  includes,  I  should  have 
thought  if  there  had  been  nothinsr  else  to  the 
contrary,  not  only  a  superannuation '  allowance 
properly  so  called,  but  an  allowance  granted  under 
the  clause  which  has  preceded  it  beginning  with 
the  words,  "If  any  office  in  any  prison  is 
abolished."  I  should  have  thought  that  it  would 
have  come  under  that  if  it  had  stood  alone,  but 
that  would  have  been  a  matter  of  some  doubt  and 
difficulty.  It  "  shall  be  apportioned  between  the 
period  of  service  before  the  commencement  of 
this  Act  and  the  period  of  service  after  the  oom- 
mencement  of  this  Act,  and  so  much  of  such 
annuity  and  allowance  as  is  payable  in  respect  of 
service  before  the  commencement  of  thid  Act, 
re^rd  being  had  to  the  amount  of  salary  then 
paid."  In  the  pi'esent  case  the  amount  of  salary 
WM  not  altered,  but  owing  to  Col.  Colvill  having 
become  a  civil  servant  the  amount  of  his  super- 
annuation allowance  on  which  he  would  retire  was 
altered,  but  that,  I  think,  does  not  affect  the 
present  case.  "  But  without  taking  into  account 
any  number  of  years  added  to  the  officer's  service 
on  account  of  abolition  of  office,  or  for  facilitating 
the  organisation  of  the  department,  shall  be  paid 
by  the  prison  authority."  That  is  really  wnere 
the  (juestion  comes  in.  It  was  argued  that  in  the 
previous  Acts  (and  owing  to  the  very  clumsy 
mode  in  which  the  Act  is  drwwn  referring  to  a 
whole  number  of  previous  Acts,  I  suppose  we 
ought  to  look  at  them  all)  "superannuation 
allowance '  has  acquired  a  technical  meaning,  or 
rather  it  was  not  said  it  had  acquired  a  technical  . 
meaning,  but  that  it  had  often  been  used  in  one 
sense,  whereas  "  allowance  by  compensation  "  had 
been  used  in  another,  and  therefore  we  ought  to 
construe  the  earlier  part  of  the  section  as  confined 
to  those  which  were  strictly  superannuation 
allowances.  That  argument  would  hardly,  I  think, 
have  prevailed  with  me  (although  I  see  Lindley, 
L.J.,  if  I  understand  him  ri^tly,  says  in  his 
judgment  that  it  would  have  prevailed  with  him) 
it  this  subsequent  part  of  the  section  had  not 
come  in,  but  when  I  find  these  words  added, 
"  But  without  taking  into  account  any  number  of 
years  added  to  the  officer's  service  on  account  of 
abolition  of  office,"  it  becomes  quite  clear  to  my 
mind  that  the  Legislature  meant  to  include  in  it 
not  only  the  superannuation  allowance  which  was 
mentioned  in  the  first  part  of  the  paragraph,  but 
also  the  allowance  which  by  the  wording  of  the 
second  paragraph  in  sect.  36  is  ordered  to  be 
given,  dealing  with  him  in  the  same  way  as  he 
would  have  been  dealt  with  under  the  Act  of  1859 
if  he  had  been  a  civil  servant  under  the  Act  of 
1869,  and  in  that  case  he  is  to  have  such  annual 
allowance  as  the  Lords  of  the  Treasury  have 
thought  to  1]e  reasorable  and  just  compensation, 
but  if  such  annual  allowance  exceeds  the  amount 
which  he  would  have  been  entitled  to  as  super- 
annuation, then,  says  the  Act,  that  portion  of  the 
amount  which  is  measured  by  the  additional 
years  granted  on  account  of  abolition  of  office 
shall  be  struck  off,  and  the  justices — or  the  people 
who  pay  the  rates — shall  not  be  called  upon  to 
pay  that,  but  it  shall  be  paid  out  of  moneys  voted 
by  Parliament.    Why  should  not  that  bo  jnst  and 


proper?  I  cannot  see.  It  seems  to  ne  reiy 
reasonable  and  proper.  If  onoe  yon  say  tlie 
retirement  is  to  be  compensation  for  luving 
served  for  a  time  under  the  ratepayers,  and  then 
after  a  time  having  served  under  the  Crown  and 
now  being  turned  out,  it  seems  to  me  most 
reasonable  that  the  amount  of  compensation 
which  is  given  should,  as  far  as  re^rds  the 
service  before,  fall  upon  the  ratepayers,  and  that 
the  amount  as  far  as  regards  tne  service  since 
should  fall  upon  the  Crown  who  have  enjoyed  it 
since ;  and  so  far  as  regards  that  portion  irhick 
is  added  in  consequence  of  the  abolition  of  the 
office  subsequently  to  his  becoming  a  servant  of 
the  Crown,  that  should  fall  on  the  Crown.  That 
seems  to  me  perfectly  reasonable  and  just,  and 
that  is,  I  think,  what  the  Legislature  has  said. 
There  is  one  other  point  that  was  made.  It 
was  said  that  under  sect.  4  of  the  Snperannnation 
Act  the  amount  which  he  was  to  have  when  he  iias 
retiring  under  superannuation  was  to  depend 
on  the  number  of  years  service,  and  if  he  was  in 
a  particular  class  within  which  the  govemors  of 
prisons  (the  office  which  Col.  Colvill  held)  were 
oronght,  he  was  not  only  to  have  that  amount  of 
superannuation  which  was  allowed  him  for  the 
years  of  service,  but  also  five  years  more  jnst 
as  if  he  had  served  five  years  more.  Such  is 
the  enactment  there.  That  is  an  addition  to  his 
superannuation  allowance,  if  it  had  come  to  be 
a  superannuation  allowance  by  adding  yean, 
but  it  ia  not  an  addition  by  adding  years  owing 
to  the  abolition  of  the  office.  It  is  the  smonnt 
of  the  superannuation  which  he  would  have  been 
entitled  to  upon  his  past  service,  he  being  in  a 
particular  class  in  which  in  that  particnlar  way 
the  amount  of  superannuation  has  oeen  increased, 
and  therefore  it  seems  to  me  to  be  clear  enoiuh, 
looking  at  it  quite  independently  of  the  other 
(question,  that  tne  five  years  added  under  sect.  4 
is  just  like  the  twenty-three  years  actually  served, 
not  an  addition  on  account  of  the  abolition  of  the 
office,  but  an  addition  on  account  of  qualification, 
and  consequently  it  is  not  taken  out  of  the  3Sth 
section,  and  it  is  not  prevented  from  being  put 
of  what  would  fall  on  the  justices  or  ratepayers 
of  Middlesex.  There  were  one  or  two  smaller 
points  about  the  nature  of  the  appointments  of 
Col.  Colvill,  some  at  earlier  times,  and  some  later, 
but  I  do  not  think  they  were  much  pressed,  and 
certainly  they  seem  to  me  to  have  been  completely 
disposed  of ;  therefore  I  will  not  waste  time  by 
going  into  them,  I  therefore  quite  agree  that 
the  decision  below  is  correct,  and  that  it  should 
be  affirmed. 

Lord  Watson. — My  Lords :  I  am  of  the  same 
opinion  in  this  case  with  that  which  has  been 
already  erpressed  by  my  noble  and  learned  friends. 
I  cannot  say  that  the  36th  section  of  the  Prisons 
Act  of  1877  appears  to  my  mind  to  be  of  so 
extremeljr  doubtful  interpretation  as  it  was 
regarded  by  the  learned  judges  of  the  Court  of 
Appeal.  No  doubt,  if  yon  look  at  the  provisions 
of  that  Act,  and  'also  the  provisions  of  the  vanons 
Superannuation  Acts  that  have  been  passed  from 
time  to  time,  there  is  a  great  deal  of  loo8eness_  in 
the  way  in  which  the  terms  "  superannoatwn 
allowance"  and  "annuity  by  way  of  snpw- 
annuation  allowance "  have  been  used.  _  The 
expression,  it  may  be  said,  as  used  has  not  in^ 
cases  been  very  accurate  or  very  appropriate,  bra 
1 1  do  not  think  there  can  be  any  reasonable  donw 
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as  to  what  its  signification  is  in  the  4th  para- 
srapb  of  the  36ta  section  of   the  Act  of    1877. 
Tnmng  to  the  provisions  of  the  Superannuation 
Act  of  1859, 1  think  Mr.  Wright's  criticisms  upon 
tiist  term  were  bo   far   justified.     I  think  the 
term  "superannuation   allowance"    is    used  to 
denote  an  allowance  made  in  respect  of  service 
■and  calculated  according  to  the  period  of  service 
upon  a  higher  and  lower  scale  according  as  the 
case  dealt  with  by  the    Commissioners    of    the 
,  Treasoiy  is  or  is  not  within  sect,  4  as  well  as 
within  sect.  2  of  the  Act.    On  the  other  hand, 
where  an  office  has  been  abolished,  or  an  officer 
entitled  to  superannuation   allowance  has  been 
retired  in  order  to  make  way  for  the  reorganisa- 
tion of  the  public  department  to  which  he  belongs, 
the  consideration  given  to  him  in  respect  of  his 
removal  or  retiremetit  is  termed  in  the  statute  an 
"allowance,"  and  in  other  parts  of  it  is  dealt  with 
as  compensation,    fiut    whatever  may    be   the 
meaning  of  the  words  as  used  in  the  Act  of  1859, 
we  are  not,  in  this  question  between  the  Treasury 
and  the  justices,  dealing  with  the  provisions  of 
that  statute  at  all ;  we  are  under  the  36th  section 
■of  the  Prisons  Act.  Now  at  the  outset  of  that  the 
words  "an  annuity   by  way  of  superannuation 
allowance"    are    undoubtedly    applied    to    the 
ordinary  case  of  the  retirement  of  an  officer,  but 
including  retirement   not  necessarily  from  age, 
bnt  possibly  from  injuries  received  in  the  actual 
execution  of  his  duty,  or  from  sickness  and  so  on. 
Then  follows  the  provision  in  the  2nd  paragraph 
of  that  section  with  regard  to  the  case  of  retire- 
ment or  renaoval  such  as  is  dealt  with  by  the  7th 
section  of   the  Act  of   1859,  and   the  provision 
made  in  the  statute  of  1877  is  that  cases  of  prison 
offioers  coming  within  that  shall  be  dealt  with  in 
ffiamier  provided  by  the  Superannuation  Act  of 
1859 ;  and  if  the  enactment  had  ended  there,  there 
would  have  been  some  room    for    applying  the 
argument  which  was  addressed  to  us  on  behalf  of 
the  appellants,  but  when  you  come  to  the  4th 
section,  which  is  really  the  material  part  of  the 
clause  in  the  present  case,  it  is  perfectly  clear  that 
the  Legislature  by  the  words  "  annuity  by  way  of 
snperannnation  allowance  or  gratuity  "  mtended 
to  include  not  only  allowances  made  in  respect  of 
service,  and  calculated  by  duration  of  service,  but 
also  allowances  made   in    respect  of  abolition  of 
office,  and  enforced  retirement  in  order  to  make 
way    for    improvements    in    the  organisation  of 
officer's    department,    because    it    provides  that 
snch    annuity  when    apportioned  shall    not    be 
apportioned  as  a  whole,  but  that,  in   separating 
the  amounts    that    are   to   be   severally  borne 
by  the  Treasury  on  the  one  hand  and  the  old 
P9«on  authority  on  the  other,  you  are  to  lay  out 
of  the  acooant  altogether  that  part  of  the  allow- 
ance which    has    been  added  by  reason  of   the 
abolition  of  office,  or  the  compulsory  retirement 
of  the  officer.    Now  that  section  not  only  points 
to  the  very  wide  meaning  which  the  Legislature 
obviously  intended  to  give  to  the  words  "  annuity 
by  way  of  compensation  allowance,"  but   to  my 
niind  it  goes  a  step  further.     It  indicates  that  it 
is  to  be  the  duty  of  the  Treasury,  in  giving  an 
allowance  to  one  who  has  been  an  officer  of  the 
old  prison  authority,  to  give  him  the  total  sum 
upon  different  considerations ;   to  give  him  first 
an  allowance  in  respect  of  the  term  of  service,  if 
Any,  to  which  he  is  entitled,  and  then  to  add  to 
it  a.  special  allowance  under  sect.  7,  irre8i>ectiTe 


of  service,  and  on  account  solely  of  abolition  of 
office,  or  compulsory  retirement.  If  that  were 
not  given  effect  to  by  the  Treasury  it  would  be  im 
possible,  so  far  as  I  can  see,  to  arrive  at  the  just 
sum  which  is  to  be  apportioned  as  between  the 
Treasury  and  the  justices.  Now  the  provision  of 
that  4th  clause  is,  that  the  justices  are  to  bear 
their  due  proportion  according  to  the  term  of 
years  for  whicn  he  has  served  under  them  of  so 
much  of  the  annuity  or  allowance  as  is  payable  in 
respect  of  service  before  the  commencement  of 
this  Act.  That  clearly  refers  to  the  allowance  to 
which  the  officer  might  be  entitled  under  sect.  2 
of  the  Superannuation  Act,  because  that  in  terms 
of  sect.  2  IS  an  allowance  granted  to  a  person  who 
has  served  in  an  established  capacity  in  the 
permanent  civil  service  of  the  State.  But  what  is 
added  to  that  under  sect.  4  of  the  Act  of  1859  is 
quite  as  much  an  aJlowanoe  in  respect  of  service 
as  the  allowance  given  him  under  sect.  2.  As  I 
read  it  sect.  4  is  not  a  separate  and  independent 
enactment  giving  a  distinct  allowance  for  distinct 
considerations,  but  an  enactment  intimately 
connected  with  sect.  2,  giving  an  allowance  upon 
an  increased  scale  to  officers  in  whose  cases  for 
the  due  performance  of  the  duties  of  their  office 
higher  qualifications  are  required  than  in 
ordinary  circumstances.  The  provision  of  sect.  4 
is  not  that  an  addition  shall  be  made,  or  a 
separate  allowance  given,  but  that,  in  computing 
the  amount  of  superannuation  allowance  which 
may  be  granted  to  him  under  the  foregoing 
section  of  the  Act,  there  shall  be  added  a  certain 
number  of  years.  The  provision  is  made  not  for 
the  purpose  of  giving  a  separate  allowance,  but 
for  the  purpose  of  giving  an  additional  item 
leading  to  an  increased  total  sum  in  computing 
the  provision  under  sect.  2  of  the  statute.  Well, 
that  being  so,  I  think  it  perfectly  clear  upon 
these  considerations  that  sect.  36  of  the  Act 
makes  it  incumbent  on  the  justices  to  bear  that 
proportion  of  the  retiring  allowance  of  Col. 
Colvill  which  the  judgment  of  the  Court  of 
Appeal  lays  upon  them.  But  then  a  very 
ingenious  argument  was  raised,  and  more  firmly 
insisted  upon  at  your  Lordships'  bar  than  it 
seems  to  have  been  before  the  Court  of  Appeal, 
to  this  effect,  that  under  sect.  7  it  is  incumbent 
on  the  Treasuiy ,  when  they  give  an  allowance  to 
an  officer  who  has  been  removed  or  compulsorily 
retired  for  the  purposes  in  that  section  stated,  to 
proceed  by  means  of  a  special  minute,  and  that 
special  minute  must  be  laid  before  Parlia- 
ment. I  do  not  think  it  necessary  for  the 
purposes  of  this  case  to  state  what  my  own 
views  are  of  the  just  construction  of  that 
section.  That  is  a  question  which  it  does  not 
appear  to  me  that  the  justices,  the  appellants, 
are  entitled  or  have  any  right  to  raise  in  the 
present  case.  The  enactments  with  regard  to  a 
special  minute  appear  tO  me  to  be  plainly 
directory.  I  do  not  think  it  was  intended  that 
it  should  be  a  condition  precedent  of  an 
arrangement  made  by  the  Treasury  with  respect 
to  a  retirement  of  a  prison  officer  or  any  other 
civil  servant  whose  case  falls  within  the  7th 
section  of  the  statute,  that  he  should  have 
the  implied  assent  of  Parliament  from  the 
presentation  of  such  a  minute,  and,  I  suppose,  its 
lying  unchallenged  on  the  table  of  either  House 
of  Parliament  for  a  certain  period.  That  was 
not   ft.   ml«.tion   of  aj,^j«yi«^,^^ 
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not  intended  to  take  away  from  the  Commis- 
sioners of  the  Treasury  the  power  of  making 
these  arrangements.  The  provision  is,  that  for 
the  information  of  Parliament  a  minute  contain- 
ing the  special  reasons  for  granting  a  large 
allowance  to  a  civil  servant  in  such  circum- 
stances shall  be  laid  upon  the  table,  it  being  of 
course  within  the  power  of  one  of  the  Houses 
of  Parliament  to  deal  as  they  choose  in  com- 
mittee of  supply  with  the  allowances  that  are 
made  by  the  Treasury.  Therefore,  my  Lords,  it 
appears  to  me  that  we  must  here  assume,  and  1 
ilo  assume,  that  everything  was  rightly  done,  and 
certainly  that  it  is  not  within  the  competency  of 
the  appellants  to  challenge  what  was  done  by  the 
Treasury  in  making  an  addition,  as  I  think  the 
Act  of  1877  directs  them  to  do,  to  the  salary  of  Col. 
Colvill  in  respect  of  his  having  been  removed  in 
order  to  provide  for  the  better  organisation  of 
the  department  over  which  he  so  long  presided. 
I  therefore  agree  with  your  Lordships  that  the 
judgment  under  appeal  ought  to  be  affirmed. 

Lord  Fitzgerald. — My  Lords :  There  was  a 
real  and  substantial  question  in  the  case  very 
much  discussed  in  the  court  below,  and  at  your 
Lordships'  bar.  That  was  whether  the  justices 
were  liable  to  any  portion  whatsoever  of  this 
grant  of  an  annuity  to  Col.  Colvill  under  the 
terms  of  sect.  36  upon  the  true  construction  of 
them.  But  the  argument  of  Mr.  Wright,  I  think, 
was  met  very  firmly  in  the  Queen's  Bench  Divi- 
sion by  Stephen,  J.,  and  also  in  the  Court  of 
Appeal,  with  son;ie  little  shade  of  hesitation,  by 
Lindley,  L.J.  Your  Lordships  have  adopted  the 
views  of  both  the  Divisional  Court  and  the 
Court  of  Appeal,  and  in  your  Lordships'  views  I 
entirely  concur.  Now  it  is  very  agreeable,  in  also 
adopting  your  Lordships'  solution  of  the  various 
difficulties  that  th'i  ingenuity  of  Mr.  Wright  has 
raised  in  his  argument  here,  to  be  able  to  come  to 
the  conclusion  that,  assuming  the  construction  of 
sect.  36  OS  adopted  by  your  Lordships  to  be  the 
true  one,  the  justices  are  only  called  upon  to  pay 
exactly  what  they  ought  to  pay,  and  not  one 
farthing  more.  It  is  true  that  Col.  Colvill  did  go 
through  a  short  service  after  the  Prison  Act  had 
come  mto  operation,  but  no  allowance  whatever 
was  made  in  respect  of  that.  I  think  it  was  four 
months.  They  took  the  twenty-three  years  of 
actual  service  before  the  Act,  and  superadding 
the  five  years  under  sect.  4,  that  made  the 
twenty-eight  sixtieths  which  they  allowed  him  for 
the  service  before  the  Act,  and  nothing  more, 
and  in  the  allocation  of  the  entire  annuity  that  is 
exactly  what  the  justices  are  required  to  pay. 
Then  the  remaining  portion  as  to  which  it  is  said 
the  special  minute,  required  by  sect.  7  ought  to 
have  oeen  granted,  the  ten-sixtieths,  does  not  fall 
upon  the  justices,  they  are  not  injured  by  it. 
Tney  are  not  affected  by  that  ten-sixtieths,  and 
in  my  opinion  they  have  r.o  right  whatever  to 
inquire  whether  that  ten-sixtieths  was  or  was  not 
justified  by  a  special  minute  under  sect.  7.  On 
these  grounds  I  entirelyagree  with  your  Lordships 
that  the  appeal  should  be  dismissed. 

Order  affirmed,  and  appeal  ditmisted.  (a) 

Solicitors  :  for  the  appellants,  B.  Nicholson ;  for 
the  respondent.  The  Solicitor  to  the  Treasury . 

la)  The  attention  of  the  Honse  waa  oatled  to  the  fact 
that  in  oaaes  of  this  nature  the  Crown  neither  pays  nor 
•sks  for  ooota. 
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Bankruptcy — Building  society — Mortgage — iVis- 
cipcil,  premium,  and  interest  payable -by  tn<<a^ 
ments — Claim  to  prove  for  premiums  after  dale 
of  banhrttptcy. 

By  certain  indentures  of  mortgage  the  ddior,  tit 
cmisideration  of  advances  made  li/  a  htHiing 
society,  covenanted  to  repof/  the  amoimli  witk 
a  premium  in  each  case,  and  interest,  by  a  cerlam 
number  of  monthly  instalments  esetending  over  a 
term  of  tivelve  years.  Each  mortgage  contai»td 
a  provision  that  every  monthly  payment  tkouli, 
when  made,  be  applied,  first,  in  or  touiards  tdiit- 
faction  of  so  imich  interest  as  should  be  ins  at  lie 
time  of  such  repaymetit ;  secondly,  in  or  Unraris 
payment  af  the  premium, ;  and  lastly,  toioardi 
payment  of  the  principal.  In  case  of  thru  momiki 
default  the  whole  of  the  instalments  mmeduifdir 
became  payable.  The  debtor  having  madedefam 
and  filed  a  petition  for  liquidaiion: 

Held  {affirming  the  decision  of  Bacon,  CJ.),{hoi 
the  premiums  were  not  in  the  nature  ofuUerat, 
and  might  all  be  proved  for  in  the  liquidaiion. 

Bt  an  indenture  of  mortgage  dated  the  St9tb 
March  1879,  and  made  between  H.  J.  Philips 
described  as  a  member  of  the  Liberator  Permanent 
Benefit  Building  Society,  of  the  one  part,  and  the 
society  of  the  other  part ;  after  reciting  that  the 
mortgagor,  bein^  the  holder  of  forty  shares  in  the 
society ,liad  applied  for  the  advance  of  12001.  and 
had  agreed  and  did  thereby  af^ee  with  the  society 
"  to  pay  a  sum  of  144Z.  as  and  by  way  of  premium 
or  commission  for  such  advance,  and  to  pay  soch 
sums  of  12002.  and  144Z.  (maJcing  together  the 
aggregate  sum  of  1344Z.),"  together  with  interest 
from  the  date  of  the  deed  "  in  respect  thereof  ftt 
the  rate  of  5  per  cent,  per  annum,  on  so  mnch  of 
the  said  sum  of  13442.  as  should  from  time  to  time 
remain  unpaid,  by  monthly  repayments  of  12L  12<. 
in  each  month  throughout  the  term  of  twelve 
years,  and  further,  that  every  monthly  repaymmt 
should  when  made  be  applied  as  follows,  vizn 
first,  in  or  towards  satisfaction  of  so  much  interest 
as  should  be  due  at  the  time  of  such  repayment 
being  made ;  secondly,  in  or  towards  payment  of 
the  premium  of  1441.  until  the  whole  thereof 
should  be  disdiarged;  and  lastly,  towards  pay- 
ment of  the  principal  sum  of  12CiOI.  agreed  to  be 
advanced ;  and  in  case  default  should  be  made  in 
any  monthly  payment,  also  a  fine  of  id.  per 
month  per  share  for  every  month  during  which 
or  during  any  part  of  which  any  such  monthly  K- 
payment,  or  the  fines  accrued  in  respect  of  any 
default,  should  remain  unpaid,  such  repayments 
and  fines  to  be  secured  in  manner  thereinafter 
appearing:  It  was  witnessed  that,  in  considera- 
tion of  the  sum  of  12002.  to  the  mortgagor  pud 
by  the  society,  the  mortgagor  covenanted  with  the 
society  that  he  would  pay  to  the  society  on  the 
first  Monday  in  the  month  of  April  then  next, 
and  on  every  first  Monday  (except  when  snch 

(a)  Beported  by  Tbabk  Kvass,  Kaq.,  Builaur  *t-U<r. 
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Mooday  should  happena  to  be  a  statute  holiday, 
and  then  on  the  following  day)  in  sash  Buccessive 
month  daring  the  said  term  of  twelve  years,  the 
ram  of  122. 128.,  "  being  the  monthly  repayment 
agreed  upon  as  aforesaid  in  respect  of  the  said 
aavance  of  12002.  and  the  said  premium  of  1442. 
and  interest  as  aforesaid ;  and  also,  in  case  de- 
fault shall  be  made  in  any  such  monthly  payment 
at  the  time  and  place  aforesaid,  then  a  fine  of  4d. 
per  share  (in  respect  of  each  of  the  said  forty 
shares)  for  every  month  during  which  or  during 
any  part  of  which  any  such  monthly  payment,  or 
tbe  fine  or  fines  thereon,  shall  remain  unpaid,  and 
irill  also  duly  and  punctually  pay  to  the  said 
aociefy  all  subscriptions  and  other  moneys  which, 
•cooraing  to  the  rules  for  the  time  lieing  of  the 
said  society,  shall  from  time  to  time  become 
payable  in  respect  of  the  said  forty  shares ; "  and 
also  would  duty  observe  and  perform  all  tbe  rules 
for  the  time  being  of  the  society  which  ought  on 
the  part  of  the  mortgagor  to  be  observed  and 
performed.  The  deed  also  contained  a  proviso  in 
the  following  words : 

But  U  is  hereby  hgned  and  declared  that  in  ease  the 
mortgagor,  hie  •xeootora,  adminiatratots,  or  assigns, 
riiall  at  any  time  fail  for  three  oalendar  months  duly  and 
pnnotnally  to  pay  ail  aneh  repayments,  snbeoriptiona, 
and  other  moneys  (if  any)  as  ahall  by_  virtae  of  these 
prennU  be  payable,  or  thall  at  any  time  fail  in  other 
mpeeti  to  obserre  and  perform  the  regnlationa  of  tiie 
Mia  neiety  or  any  oorenante  by  tbe  mortgagor,  or  pro- 
Tiiions  herein  oontained,  and  whioh  reapeotively  ought 
to  be  obeerred  and  performed  by  the  mortgagor,  his  exeoa- 
ton,  adminiatrators,  or  aaaigns,  then  and  m  any  or 
either  of  roeh  oasea  the  whole  of  the  repayments  or  other 
]iaymenta  (if  any)  intended  to  be  hereby  aeonred  ahall 
immediaiely  thereopon  become  dae  and  payable. 

The  mortgage  also  contained  powers  for  the 
society  to  enter  upon,  lease,  or  sell  the  mortgaged 
property  on  default  in  payment  for  three  months, 
or  on  Phillips  becoming  bankrupt  or  compounding 
with  his  creditors,  and  a  proviso  that  upon  any 
exercise  of  such  powers  it  should  be  lawful  for  the 
society  to  treat  the  whole  of  the  repayments 
thereafter  to  become  due  as  actually  due  and 
payable  at  the  time  of  the  exercise  of  such 
powers.  And  it  was  thereby  further  witnessed 
that,  for  the  consideration  aforesaid,  the  mort- 
gagor demised  unto  the  society  certain  heredita- 
ments, to  hold  for  the  residue  of  a  term  of  ninetv- 
nine  years  (except  the  last  three  days  thereof), 
subject  to  a  proviso  for  vacating  the  deed  if  the 
mortgagor  should  pay  to  tbe  society  all  the  re- 
payments, subscriptions,  and  other  moneys  (if 
any)  which,  accordmg  to  the  rules  for  the  time 
being  of  the  society,  should  from  time  to  time 
become  payable  in  respect  of  the  forty  shares,  and 
should  observe  and  perform  all  the  same  rules 
and  the  mortgagor's  covenants,  and  the  provisions 
in  the  deed  contained. 

There  were  two  other  mortgages  in  similar 
form  between  the  same  parties ;  one  being  dated 
the  8th  Feb.  1879,  and  made  to  secure  7002.,  with 
a  premium  of  842.  and  interest  at  6  per  cent,  per 
annum  on  so  much  of  the  said  7842.  as  should  for 
the  time  being  be  unpaid,  by  monthly  repayments 
of  72.  7».  throughout  the  term  of  twelve  years; 
and  ihe  other  being  dated  the  8th  March  1880, 
and  made  to  secure  21002.  and  a  premiur"  of  3152. 
with  interest  at  5  per  cent,  per  annum  by  monthly 
repayments  of  192.  8».  for  fifteen  years.  Phillips 
made  default  for  more  than  three  months,  and 
afterwards  filed  a  petition  for  liquidation.    Reso- 


lutions  for  lionidation  were  passed,  and  a  trustee 
was  appointed  on  the  16th  Feb.  1881. 

On  the  30th  May  1881  the  society  tendered  a 
proof  for  63672.  16».  9e2.  made  up  of  68912. 19«.  7d. 
due  from  Phillips  to  the  society  for  arrears 
of  repayments  and  fines  under  covenants  con- 
tained in  the  above-mentioned  mortgages,  and 
other  sums. 

The  affidavit  stated  that  the  society  estimated 
the  value  of  their  security  at  tue  sum  of 
44222.  7«.  4d.,  and  that  they  were  ready  and 
willing  to  give  up  the  security  for  the  benefit  of 
the  creditors  of  Phillips  on  payment  to  them  of 
that  sum. 

On  the  23rd  Nov.  1882  the  Coun  of  Appeal 
decided  that  the  proof,  as  to  so  much  of  the  sum 
claimed  as  represented  interest  payable  subse- 
quently to  the  filing  of  the  liquioation  petition, 
must  be  rejected :  (48  L.  T.  Rep.  N.  S.  293 ;  22 
Ch.  Div.  450.)  The  society  then  claimed  to  prove 
for  an  amount  made  up  of  the  principal  sums, 
the  total  amount  of  the  premiums,  interest  up  to 
the  date  of  the  filing  of  the  petition,  and  some 
other  snmR,  and  estimated  the  value  of  the 
security  at  the  same  amount  as  before. 

The  Registrar  of  the  Edmonton  County  Court 
(in  which  the  proceedings  were  pending)  by  his 
report  only  allowed  532.  1«.  as  being  provable  in 
respect  of  premiums,  instead  of  5432.  the  total 
amount  of  premiums  referred  to  in  the  deeds 
and  claimed  to  bo  owing.  He  also  found  that 
4872.  10«.  5<2.  had  been  paid  to  the  society  by  the 
debtor,  and  that  there  had  been  an  overpayment 
of  interest  to  the  amount  of  102.  These  sums 
with  44222.  7«.  4<2.  the  estimated  value  of  the 
s^urity  amount  to  49192.  17«.  9d.,  which  the 
registrar  considered  aa  representing  what  the 
society  had  got  out  of  the  security.  He  also 
found  the  amount  of  their  debt  to  be  4782/.  6«.  2d, 
only,  and  deducting  this  from  the  larger  amount, 
reported  that  the  society  were  indebted  to  the 
trustee  in  the  sum  of  1372.  11«.  7d. 

This  report  was  confirmed  by  the  judge  of  the 
Edmonton  County  Court  on  the  10th  Aug.  1883. 

The  society  then  appealed  to  Bacon,  C.J.,  who 
on  the  19th  Nov.  1883  reversed  the  decision  of 
the  County  Court  judge,  and  held  that  the  appel- 
lants were  entitled,  as  against  the  trustee,  to 
prove  both  for  the  principal  sums  and  the  total 
amount  of  the  premiums,  and  also  for  interest  on 
the  aggregate  sum  of  principal  and  premiums  up 
to  the  filing  of  the  petition. 

The  trustee  appealed. 

Franei*  Turner  for  the  appellant. — Tliis  point 
was  not  discussed  on  tbe  former  appeal  to  this 
court,  and  is  still  open,  llie  sums  claimed  to  be 
provable  as  premiums  are  not  in  reality  pre- 
miums but  payments  in  the  nature  of  interest 
The  society  cannot  deprive  them  of  the  character 
of  interest  by  calling  them  premiums.  The 
judge  of  the  County  Court  found  that  the  society 
had  received  in  money  or  its  value  1372.  11*.  7a. 
more  than  they  ought  to  have  received,  and 
ordered  them  to  pay  that  amount  into  court. 
The  premium  is  an  annual  sum  calculated  at  the 
rate  of  6«.  per  share  per  1002.    He  referred  to 

Ex  vartt  Bath ;  Re  Phillipt,  48  L.  T.  Bep.  N.  S. 
293 ;  22  Cb.  Div.  450 ; 

Ex  parte  Bobiruon ;  Re  NichoUon,  6  L.  T.  Bep.  N.  S. 
143  ;  31  L.  J.  12,  Bank. 

J.  Cliester  and  H.  Reed  for  the  society. — The 
question  as  to  interest  was  in  effect  decided  by 
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this  court  on  the  former  appeal.  The  election 
made  by  the  societr  thw  only  fos  the  pnrpose  of 
proof.  The  sum  -wnich  the  registrar  has  reported 
as  being  owing  from  the  society  to  the  trustee 
could  only  be  payable  by  the  society  in  a  redemp- 
tion suit  or  some  analogous  proceeding,  and  in 
such  a  case  all  the  interest  would  be  payable  to 
the  society.  But  this  is  not  interest,  but  a  sum 
of  principal  payable  as  premium.  A  building 
society  is  a  convenience  for  obtaining  a  loan 
repayable  by  periodical  instalments.  An  ordi- 
nary mortgagee  cannot  be  made  to  take  his  money 
in  driblets.  A  building  society  agrees  to  do  so, 
but  indemnifies  itself  by  charging  these  premiums. 
The  trustee  rejected  the  proof  simply  on  the 
ground  of  interest  being  payable.    They  cited 

Harvey  t.  Jfunieipal  Permanent  Inveattnent  Sodetf, 
51  L.  T.  Bep.  N.  S.  406 ;  26  Ck.  Dir.  273; 

Wallingford  r.  Mutual  Society ,  43  L.  T.  B«p.  N.  S. 
258;  SApp.  Cm.  685. 

Ttumer,  in  reply,  cited 

Xm  parte  WMiamt;  Be  Thompmm,  87  L.  T.  Bep. 
N.S.764;  7  Ch.  I>i7. 138. 

Baggaixat,  L.J. — Mr.  Phillips,  in  the  month  of 
March  1879,  was  a  member  of  tne  Liberator  Build- 
ing Society,  and  as  such  borrowed  a  sum  of  12001. 
from  the  society.  The  consideration  for  the  loan 
so  made  to  him  was  that  he  should  make  himself 
liable  for  a  premium  of  1442.  in  addition  to  the 
sum  of  12001.  trhich  he  actually  received ;  and  he 
farther  agreed  that  he  would  pay  5  per  cent,  on 
the  aggregate  sum  composed  of  the  1200i. 
advanced  and  the  1442.  bonus,  or  commission  or 
premium  for  the  payment  of  the  sum  of  money 
which  he  borrowed.  Mr.  Phillips  having  become 
bankrupt,  a  question  arises  on  the  society's  proofs 
against  big  estate.  The  building  society  claim  a 
certain  sum  for  principal,  for  premium  and 
interest.  The  matter  came  under  the  considera- 
tion of  this  court  in  1882,  on  appeal  from  the 
decision  of  the  Chief  Judge,  who  had  then  reversed 
the  decision  of  the  County  Court  judge'  on  this 
point.  The  trustee  had  rejected  so  much  of  theproof 
as  comprised  interest  subsequent  to  the  time  of  the 
presentation  of  the  petition  for  liquidation,  and 
the  judge  of  the  County  Court  took  that  view, 
and  ordered  an  inquiry  as  to  the  amount  due  to 
the  society  for  principal,  premium,  and  interest, 
at  6  per  cent,  per  annum  on  the  three  mortgages 
up  to  the  date  of  filing  the  liquidation  petition. 
An  I  said  before,  the  Chief  Judge  reversed  that 
decision  of  the  County  Court  judge,  and  the 
matter  then  came  before  this  court  by  way  of 
appeal.  What  this  court  held  was  that,  as  to  so 
much  of  the  sum  claimed  as  represented  interest 
payable  subsequently  to  the  filing  of  the  petition 
for  liquidation,  the  proof  must  be  rejected.  The 
attention  of  the  court  was  in  no  way  directed  to 
any  possible  distinction  between  principal  and 
premium  on  the  one  hand,  and  interest  and 
premium  on  the  other  hand.  The  simple  question 
argued  before  the  court,  and  decided  by  the  court, 
was  that  there  should  be  no  proof  in  respect  of 
so  mnch  of  the  claim  for  interest  as  arose  in 
respect  of  the  period  subsequent  to  the  time  of 
the  filing  of  the  petition.  Then  the  direction  of 
the  County  Court  judge  was  set  up  by  virtue  of 
which  the  accounts  were  to  be  taken.  Those 
acconnts  have  been  taken,  and  now  the  question 
is  raised  whether,  as  regards  so  much  of  the 
money  as  _  is  due  to  the  society  in  respect  of 
premium,  it  is  in  the  nature  of  interest  and  not 


in  the  nature  of  principal,  and  whether  there 
ought  to  be  a  disallowance  in  respect  of  it  sizailar 
to  the  general  disallowance  in  respect  of  interest. 
That  I  take  it  is  the  sole  question  we  have  now 
to  consider.  It  has  been  suggested  that  the 
decision  of  the  court  on  the  former  oocssion 
disposed  of  the  question,  inasmuch  as  it  directed 
the  computation  of  interest  up  to  the  time  of  the 
filing  of  the  petition  ;  but,  without  saying  that 
the  case  decided  that,  it  may  be  said  it  was  not 
intended  so  to  limit  it,  and  the  question  has  been 
opened  and  argued  before  us  now.  I  think  that, 
having  re^fard  to  the  terms  of  the  mortgage  deed, 
the  premium  was  clearly  made  a  portion  of  the 
principal  vaoaey,  and  was  not  in  any  way  to  be 
regarded  as  a  debt  in  respect  of  interest.  It  has 
been  suggested  by  Mr.  Turner  that  a  proceeding 
of  this  kind  is  in  the  nature  of  a  fraud  on  the 
Bankmptsy  Act.  I  think,  in  answer  to  that,  I 
may  say  that  on  the  former  occasion  when  it  waa 
before  the  Court  of  Appeal  that  court  distinctly 
recognised  three  portions  of  which  the  claim  ot 
the  DuUding  society  was  made  up :  that  it  waa 
made  up  partly  of  the  original  principal,  partly 
of  what  is  callea  premium,  and  partly  m  respect 
of  interest.  If  the  court  had  tnou^t  that  the 
charge  in  respect  of  premium  was  one  which 
ought  not  to  have  been  allowed,  considering  the 
case  was  in  bankruptcy,  the  court  would  have 
taken  cognisance  of  it  then,  and  it  would  not 
have  sent  back  the  account  to  the  County  Court 
as  it  did.  My  opinion  is,  therefore,  that  the  view 
of  the  applicant  in  this  case  is  not  well  founded  r 
but  that,  in  point  of  form,  the  premium  is  in  th^ 
nature  of  principal,  and  not  in  the  nature  of 
interest.     It  appears  to  me  that  the  appeal  alto- 

fither  fails,  and  must  be  dismissed  with  costs, 
also  desire  to  add  that  I  think  it  was  a  very 
unfortunate  thin^  that  the  trustee  did  not  direct 
attention  to  this  matter  when  the  case  was 
before  the  court  on  the  former  occasion.  If  that 
had  been  done  much  expense  might  have  beat 
saved. 

CoTTOif,  L.J. — ^I  am  of  the  same  opinion.  This 
point  was  certainly  not  decided  in  favour  of  the 
appellant,  and  I  am  in  some  doubt  whether  it 
was  not  decided  against  him  by  the  decision  of 
this  court  on  the  previous  occasion,  because  the 
order  of  this  court  on  that  occasion  directed  an 
account  to  be  taken  of  what  was  due  for  principal 
and  premium,  without  any  limit,  and  interest  at 
5  per  cent,  down  to  the  date  of  the  petition.  Now, 
although  in  proper  circumstances,  of  course,  the 
court  would  not  hold  creditors  bound  by  that, 
there  was  certainly  nothing  in  the  previous  deci- 
sion in  any  way  in  favour  of  the  appeal  except  oa 
the  principle,  which  is  undoubted,  that,  as  interest 
is  not  allowed,  you  cannot  claim  interest  after  the 
bankruptcy  in  computing  what  the  amount  of  the 
debt  is.  The  case  which  was  cited  lays  down, 
though  it  was  not  necessary  to  decide  it,  that, 
under  whatever  guise  arrear  of  interest  is  at- 
tempted to  be  made  payable,  the  court,  if  it  finds 
the  real  intention  was  to  give  interest  in  another 
form,  will  not  allow  a  proof  in  respect  of  that 
interest  beyond  the  limit  assigned  by  the  law  of 
bankruptcy.  Now,  looking  at  this  premium,  entirely 
apart  mnn  the  previous  decision,  can  it  be  said 
to  be  interest  P  In  my  opinion  it  cannot.  The 
debtor,  who  was  a  member  of  the  society,  applied 
for  an  advance  of  12002.  which  the  society  agreed 
to  give  him,  and  he  agreed  to  pay  1441.  as  and  by 
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iray  of  commission  for  tbis  advance.  These 
societies  lead  money  on  very  special  ternus,  and 
ihey  have  a  perfect  right,  and  they  always  do, 
according  to  their  rules,  being  guided  by  the  cir- 
cnmstanoes  as  to  the  amount,  require  premiums 
for  the  advances  they  make.  What  is  nere  done 
with  that  premium  i  It  is  added  to  the  1200^.,  and 
the  borrower  agrees  to  pay  the  two  sums  of  12001. 
and  1442.,  maldng  together  the  aggregate  sum  of 
13442.,  together  with  interest  from  the  date  of  the 
deed,  in  respect  thereof  ;  that  is,  on  both  sums 
be  pays  interest  at  the  rate  of  5  per  cent.  Then 
jwyment  of  the  brincipal,  interest,  and  pre- 
miiun  is  made  by  monthly  repayments  of 
121.  128.  When  we  look  at  the  deed  we  find 
that  122. 12«.  was  first  for  the  interest,  then  to  be 
in  repayment  by  instalments  of  the  premium,  and 
then  to  go  towards  the  principal  money  advanced. 
Bat  there  is  nothing  at  all  there  showing  that 
this  isreally  interestiinderanotherguise.  Itistme 
the  society  agreed  not  to  call  in  the  loan  except  in 
the  way  provided  for  by  th^ir  rules  and  by  the 
deed,  but  of  course  the  vatne  of  the  advance  of 
the  sum  which  was  to  be  advanced  on  mortgage 
-depends,  to  the  person  applying,  upon  the  time 
isx  which  the  society  bind  themselves  not  to 
lequire  its  repayment.  Here  a  certain  sum  is 
covenanted  to  oe  repaid  and  becomes  a  debt  at 
«ni<e,  although  the  society  agree  not  to  reqaira 
the  repayment  of  it,  as  they  agree  not  to  require 
repayment  of  the  money  actually  advanced  except 
by  certain  instalments.  But  it  was  said  that,  if 
the  mortgagor  redeemed,  there  was  a  rule  which 
held  out  a  prospect  that  a  certain  rebate  would 
he  made  of  the  premium.  That  is  true,  but  it  is 
a  rebate  which  that  verr  rule  says  is  entirely 
within  the  discretion  of  tboee  who  are  managing 
the  society  at  the  time,  and  not  that  which  the 
member  getting  the  advance  conld  in  anj  way 
require  to  be  made,  independently  of  their  dis- 
cretion. The  society  most  decide  what  it  is. 
What  I  have  referred  to  shows,  to  my  mind,  that 
this  is  not  a  mere  mass  of  interest  under  another 
form,  but  that  it  is  something  which  was  agreed 
to  be  paid  as  a  principal  sum  due,  by  the  person- 
mdymg  for  a  loan,  to  the  society,  as  that  which 
the  advance  was  worth  to  him  over  and  above 
any  interest  the  society  might  require.  In  my 
opmion,  therefore,  the  Chief  Judge  was  right,  and 
the  appeal  must  be  dismissed. 

Lun>LEy,  L.J. — I  am  of  the  same  opinion.  On 
looking  at  the  deed,  and  considering  the  working 
of  these  societies,  I  am  quite  satisfied  th&t  this 
som  for  pi-emium  has  nothing  whatever  to  do 
with  interest.  It  is  a  sum  which  is  not  altogether 
arbitrary,  because  it  is  calculated  with  reference 
to  the  duration  of  the  loan,  and  so  on.  In  this 
particular  society  it  seems  to  be  calculated  at  the 
rate  of  6<.  per  share  per  annnin — there  is  a 
method  and  a  principle  in  it.  The  object  of  it  is 
to  fix  a  sum  which  it  will  be  worth  the  while  of 
the  borrower  topayfortheaccommodation granted 
to  him  by  the  society,  that  accommodation 
being  the  payment  off  of  the  principal  and  interest 
by  instalments.  That  is  the  substance  of  the 
thing.  It  is  not  a  cloak  for  getting  compound 
interest  or  anything  of  that  kind ;  it  is  a  charge 
made  for  the  convenience  afforded  to  the  bor- 
rower. There  is  nothing  illegal  in  it,  nothing 
nnoommon  in  it,  nothing  oppressive  in  it,  and  it 
Appears  to  me  it  would  be  aa  entire  mistake  to 
i<»U  it  interest  in  any  sense  or  shape. ,  If  you  look 


at  the  deed,  it  is  quite  plain  that  it  is  not  treated 
as  interest,  because  the  deed  draws  a  distinction 
between  the  actual  sum  advanced  of  12002.  and 
the  premium  and  the  interest.  These  it  capitalise* 
first,  and  charges  interest  on  the  aggregate  sum, 
and  then  there  is  that  clause  about  the  applica- 
tion of  the  money  which  Mr.  Turner  has  re- 
marked upon ;  but  we  must  look  at  the  substance 
of  the  thing,  and  I  am  satisfied  it  is  not 
interest  at  aU.  I  think  the  Chief  Judge  was  quite 
right. 

Afp«o-l  diifmiued  with  co»t$. 

Solicitor  for  the  appellant,  H.  Rumney. 
Solicitor  for  the  society,  H.  G.  Wright. 


July  21,  24,  a7id  25. 

(Before  Baggallat,  Cottok,  and  Likdlst,  LJJ.) 

Re  IixiSGE ;  Davidson  v.  Ilusge.  (a) 

Aiministraiion  —  Judgment  —  JtegistraHon  — 
Priority— 4  §■  6  WiU.  ^  M.  c.  20,  s.  »— 23  ^  24 
Vict,  c  38,  s.  3 — Real  cAaie — Assets — Simple 
contract  debt — Heir-at-law — Retainer — 3  Sr  4 
Tri22.  4,  c.  104—32  ^  33  Vict.  c.  46. 

By  sect.  3  o/  4  ^  5  WiU.  ^  M.  c.  20,  nojtidgmeiU  not 
duly  docTceted  shall  "  affect  any  lands  at  to  puT- 
diai&rs  or  mortgagees,  or  have  a«y  preference 
against  heirs,  executors,  or  admxmstraiors,  in 
their  administration  qftlieir  ancestors',  testcUor*', 
or  intestates'  estates." 

Sect.  S  of  23  ^  24  Vict.  c.  38,  after  reciting  tU 
above  section,  and  that  hy  several  later  Acts 
judgments  not  registered  shall  not  affect  lands, 
tenements,  or  hereditaments,  as  to  purchasers, 
mortgagees,  or  creditors,  and  that  tlte  later  Acts 
"do  not  expressly  enact  thai  judgments  not 
docketed  as  Ouretiy  required  shall  not  have 
preferetice  against  heirs,  executors,  or  administra^ 
tors  in  their  adviinistration  of  their  ancestors', 
testators',  or  intestates'  estates,"  in  consequence 
whereof  such  heirs,  ^-c,  had  lost  the  protection 
whidt  they  enjoyed  under  Qie  first  recited  Act,  it 
was  enacted  that  no  judgment  iiot  docketed  under 
the  Acts  in  force  so  as  to  hind  "  lands,  Sfc,  a* 
against  purcluuers,  motigagees,  or  creditors,  sJuiU 
have  any  preference  against  heirs,  executors,  or 
administrators  in  their  administration  of  their 
ancestors',  testators',  or  intestates'  estates." 

Held,  hy  Chitty,  J.  and  the  Court  of  Appeal  (follow- 
ing the  decision  of  Fry,  J.  in  van  Gheluive  v. 
Nerinckx,  47  L.  T.  Rep.  N.  8.  46;  21  Ch.  Div. 
189),  that  the  effect  of  the  section  is  not  only  to 
protect  heirs,  executors,  or  administrators  from  an 
action  hy  a  judgment  creditor- for  a  devastavit,  in 
case  they  should  pay  simple  contracts  in  priority 
to  the  judgment  debt,  bid  also  to  regulate  the  order 
of  administration,  and  therefore  tluU  an  «»i- 
registered  judgment  debt  has  no  priority  over  a 
simple  contract  debt. 

Held,  also,  hy  Chilty  J.  and  the  Court  of  Appeal, 
that  tlie  lieir-at-law  or  devisee  of  real  estate  sold 
hy  the  court  under  3^4  WHl.  4,  e.  104,  hat  no 
right  of  retainer,  out  of  the  proceeds  of  tale,  or 
any  rents  in  his  luinds,for  a  debt  due  to  him  on 
simple  contract. 

Semhte,  that  the  heir-at-law  hat  a  right  of  retainer 
in  respect  of  debts  hy  specialty,  in  which  the  lieirt 
are  bound,  notwithsiandiiig  Himde  Palmer's  Aat 
(32  j-33  Vict.c.4S). 

(#>  BeporMd  by  Fiusx  Evahs  Ba^  BHiMaMt-LaW. 
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T.  Bailet  Illisge,  by  his  will,  dated  in  1853, 
bequeathed  all  his  real  and  personal  estate  to  his 
mother,  the  defendant  Mary  Ann  Illidge,  and 
appointed  her  his  executrix. 

The  testator  died  a  bachelor  on  the  29th  Dec. 
1875,  leaving  his  brother,  the  defendant  John 
Betts  Illidge,  his  heir-at-law. 

Mary  Ann  Illidge  proved  the  will,  but  dis- 
claimed the  devise  of  real  estate,  by  a  deed-poll 
dated  the  26th  June  1876,  and  thereupon  the  real 
estate  devolved  on  J.  B.  Illidge  as  heir-at-law. 

The  plaintiffs,  who  were  unpaid  judgment 
creditors  of  the  testator,  commenced  this  action, 
on  behalf  of  themselves  and  all  other  creditors, 
against  the  executrix  and  heir-at-law  for  the 
administration  of  the  real  and  personal  estate  of 
the  testator. 

Judgment  for  adnu'nistration  was  given  on  the 
13th  Jan.  1877,  the  real  estate  being  ordered  to  be 
sold. 

Mary  Ann  Illidge  afterwards  died,  and  adminis- 
tration de  bonis  no7i  was  granted  to  J.  B.  Illidge. 

The  whole  of  the  testator's  real  estate  was  sold 
under  the  administration  judgment,  and  the  pro- 
ceeds were  paid  into  court  to  the  credit  of  the 
action. 

The  estate  was  insufScient  to  pay  all  the 
creditors  in  full. 

The  testator,  at  the  time  of  his  death,  was 
indfebted  to  Mr.  Henry  Staples  in.  the  sum  of 
34SSI.  18«.,  and  further  sums  for  interest  and 
costs,  under  a  judgment  of  the  Court  of  Queen's 
Bench,  dated  the  15th  Feb.  1871. 

This  judgment  had  been  registered  on  the  19th 
July  1870,  but  was  not  re-pegistered  till  the  10th 
April  1883. 

Staples  claimed  that  the  amount  due  in  respect 
of  his  judgment  should  be  paid  in  priority  to 
other  debts  of  the  testator,  and  the  question  was 
reserved  for  the  court  on  the  further  consideration 
of  the  action. 

It  appeared  that  J.  B.  Illidge  had  in  the  tes- 
tator's  lifetime  paid  out  of  his  own  moneys  various 
sums  on  behalf  of  the  testator,  and  he  proved  as 
a  simple  contract  creditor  against  the  estate  for 
the  sums  so  paid,  with  interest. 

A  considerable  balance  was  found  due  from 
J.  B.  Illidge  for  rents  received  by  him  as  the 
testator's  heir-at-law,  and  he  claimed  to  retain 
the  balance  against  the  testator's  general  in- 
debtedness to  hun. 

He  also  claimed  ft  right  of  retainer,  in  respect 
of  his  simple  contract  debt,  out  of  the  proceeds 
of  the  real  estate  sold. 

The  further  consideration  of  the  action  came 
on  before  Chitty,  J.  on  the  9th  and  16th  July 
1883. 

F.  Cutler  for  Staples.— This  debt  is  entitled  to 
priority  over  other  debts  of  the  testator.  The 
question  depends  on  the  construction  of  sect.  3  of 
23  &  24  Vict.  c.  38,  which  is  as  follows :  "  And 
whereas  by  an  Act  passed  in  the  4th  and  6th  years 
of  their  late  Majesties  King  William  and  Queen 
Mary,  intituled  '  An  Act  for  the  better  discovery 
of  judgments  in  the  Courts  of  King's  Bench, 
Common  Fleas,  and  Exchequer  in  Westminster,' 
it  is  enacted  that  no  judgment  not  docketed  and 
entered  in  books  in  the  manner  thereby  provided 
should  affect  any  lands  or  tenements  as  to  pur- 
chasers or  mortgagees,  or  have  any  preference 
against  heirs,  executors,  or  administrators  in 
their    administration  of   their   ancestors',  tes- 


tators', or  intestates'  estates ;  and  whereas  by 
several  later  Acts  judgments  are  required  to  be 
registered  with  more  particulars  than  wen 
required  by  the  said  recited  Acts ;  and  it  is 
thereby  enacted  that  judgments  not  so  roistered 
shall  not  affect  any  lands,  tenements,  or  heredi- 
taments, as  to  purchasers,  mortgagees,  or 
creditors,  unless  and  until  the  san^e  shall  be 
registered  in  manner  thereby  required ;  and  is 
obedience  to  a  direction  in  one  of  the  same  Acti 
contained  the  dockets  existing  under  the  said 
first  recited  Act  have  been  finally  closed;  and 
whereas  the  said  several  later  Acts  do  not  ex- 
pressly enact  that  judgments  not  docketed  as 
thereby  required  shall  not  have  any  preference 
against  heirs,  executors,  or  administrators  in 
their  administration  of  their  ancestors',  tes- 
tators', or  intestates'  estates,  in  conseqaence 
whereof  such  heirs,  execntors,  or  administraton 
have  been  held  to  have  lost  the  protection 
which  the;;  enjoyed  under  the  said  first  recited 
Act,  and  it  is  expedient  that  the  same  shooM 
be  restored ;  be  it  therefore .  declared  and 
enacted  that  no  judgment  which  has  not 
already  been,  or  which  shall  not  hereafter  be 
entered  or  docketed  under  the  several  Acts  now 
in  force,  and  which  passed  subsequently  to  the 
said  Act  of  the  4th  and  5th  years  of  King 
William  and  Queen  Mary,  so  as  to  bind  lands, 
tenements,  or  hereditamente,  as  against  par- 
chasers,  mortgagees,  or  creditors,  shiiJl  have  any 
preference  against  heirs,  execntors,  or  administn- 
tors  in  their  administration  of  their  ancestors', 
testators',  or  intestates'  estates."  The  judgment 
was  not  registered  at  the  date  of  the  athninistn- 
tion  judgment,  but  the  solicitor  who  represented 
the  testator  in  the  action  by  Staples  now  repre- 
sents the  executors.  The  statute  was  passed  to 
relieve  executors  from  the  hardship  wtiich  diey 
were  exposed  to  by  being  liable  to  a  devcutavU  in 
case  they  paid  simple  contract  creditors  before 
judgment  creditors,  even  where  the  indgments 
were  unregistered.  The  question  is  whether  lie 
law  has  taken  aWay  from  a  judgment  only  regis- 
tered after  the  death  a  priority  which  was  incident 
to  it  by  the  common  law,  whether  the  judgment 
was  registered  or  not.  [Crogsley,  Q.C.,  for  the 
execntors,  referred  to  Van  Gheluive  v.  Nerinehc 
(47  L.  T.  Bep.  N.  S.  46;  21  Ch.  Div.  189). 
Chittt,  J. — ^The  statute  is  absolute,  that  no  judg- 
ment not  docketed  shall  have  an^  preference 
against  the  administrator.]  There  is  apparently 
no  authority  on  the  Act  of  William  and  Mary. 
The  statute  1  &  2  Vict.  c.  110,  by  an  oTCisig^, 
did  not  affect  the  case  of  an  executor,  bat  only 
affected  the  priority  of  a  judgment  as  regarded 
the  purchaser  and  mortgagee.  That  was  supposed 
to  be  a  slip,  and  in  that  state  of  the  Statute-book 
it  was  held  that  the  docket  being  closed  by 
the  statute  2  &  3  Vict.  c.  11,  the  old  law  giving 
priority  to  a  docketed  judgment  was  inappUcable, 
and  that  the  administrator  was  liable  for  a  detai- 
tavit  by  paying  a  simple  contract  creditor  before 
a  judgment  creditor,  though  without  notice  of  the 
judgment : 

FWler  T.  Redman,  3S  L.  T.  Bap.  O.  S.  818 ;  X  Bear. 
600. 
In  consequence  of  that  decision  sect.  3  of  23  « 
24  Vict.  c.  38  was  passed  to  remedy  the  grievance; 
but  the  section,  although  it  says  that  no  unregis- 
tered judgment  shall  lave  any  preference  against 
an  executor,  does  not  say  that  it  shall  have  no 
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preference  as  against  a  giinple  contract  creditor, 
and  words  taking  away  that  preference  ought  not 
to  be  interpolated.  Van  Gheluive  v.  Nerinckx  is 
not  binding  on  another  jodge.  [Cuitty,  J. — Fry, 
J.  seems  to  have  followed  Be  Turner ;  Turner  y. 
IFafler, »  L.  T.  Rep.  N.  S.  750.]  His  Lordship 
misread  the  section,  and  gave  it  an  extended 
meaning  which  the  words  wul  not  bear. 

Gro*$ley,  Q.C.  and  Northmore  Lawrence,  for  the 
plaintiffs,  were  not  called  upon. 

Chittt,  J. — ^This  point  has  been  decided  by 
Fry,  J.  in  a  carefully  considered  indgment  in  the 
recent  case  of  Van  Oheluive  v.  Nenrtekx.  I  am 
not  sitting  here  to  overrule  Fry,  J.,  and  I  shall 
simply  follow  his  decision.  But  I  see  no  reason 
for  doubting  the  accuracy  of  that  decision,  and 
before  the  judgment  of  Fry,  J.  was  read  to  me  I 
was  arriving  at  the  same  conclusion.  I  must 
therefore  refuse  this  application. 

Bomer,  Q.C.  and  E.  CuUer  in  support  of  the 
claim  of  J.  B.  Elidge. — By  the  sale  of  the  real 
estate  under  S&4  Will.  4,  c.  104,  the  real  estate 
has  become  assets  for  payment  of  the  testator's 
debts.  The  defendant,  as  heir-at-law,  has  there- 
fore the  right  to  retain  his  debt  out  of  the  pro- 
ceeds. An  heir-at-law  ought  to  stand  in  the  same 
position  as  a  devisee  or  trustee.  The  trustee  of 
real  estate  sold  for  payment  of  the  debts  of  his 
testator  is  entitled  to  retain  his  own  debts, 
although  the  money  has  been  paid  into  court : 

Ball  T.  Uaedonald,  14  Sim.  1. 
In  one  case  the  heir's  right  was  recognised,  though 
he  apparently  lost  it  by  waiver : 

Player  r.  Foahatt,  1  Bnu.  SS8. 
A  devisee   had  the  right  of  retainer  out  of  the 
proceeds  of  both  real  and  personal  estate : 

ftrgiuort  v.  Oibion,  h.  lS,ep.  14  £4.  379. 
This  right   of  the  devisee  was  held  hy  him  by 
analogy  to  the  right  of  an  executor : 

Loomet  ▼.  Stothtrd,  1  S.  A^  S.  458. 
As  the  Act  makes  the  heir  liable  to  the  executors 
for  the  proceeds,  he  is  placed  in  the  same  position, 
as  regards  realty,  as  the  executor  is  in  with 
regard  to  personalty,  and  ought,  therefore,  to 
have  the  same  right  of  retainer  as  the  executor, 
and  as  he  has  under  the  statute  11  Geo.  4  & 
1  Will.  4,  c.  47,  s.  6,  by  which  the  heir  is  liable  for 
his  ancestor's  debts  to  the  extent  of  the  value 
of  the  descended  real  estate,  though  such  real 
estate  may  have  been  sold  before  the  action  is 
brought. 

Cros$ley,  Q-C.  and  Northmore  Lawrence  for  the 
plaintiffs. — The  heir  has  no  right  of  retainer.  The 
effect  of  3  &  4  Will.  4,  c.  104,  is  the  same  as  a  devise 
of  real  estate  for  payment  of  debts,  in  which  case 
it  has  heen  held  that  the  devisee  in  trust  has  no 
right  of  retainer,  whether  he  is  executor  or  not : 

Bain  r.  Badltr.  25  L.  T.  Bep.  N.  8.  208 ;  L.  Bep.  12 
Eq.  570. 

There  Wickens,  Y.C.  disapproved  the  decision,  as 
reported,  of  Shadwell,  Y.C.  in  Hall  v.  MacdonaJd, 
and  said:  "The  rule  laid  down  by  the  statute 
3  &  4  Will.  4,  c.  104,  is  anomalous.  I  believe  that 
it  cannot  be  reconciled  with  the  principles  of 
equity;  but  it  must  be  rested  entirely  upon 
decision  and  upon  the  words  of  the  statute.  The 
trustee  of  an  estate  devised  for  sale,  and  who  is 
not  an  executor,  has  no  right  whatever  analogous 
to  that  of  an  executor  who  is  a  creditor."  The 
statute  gives  in  words  no  right  of  retainer  to  the 


heir  or  devisee,  and  it  has  never  been  decided 
that  the  heir,  qud  heir,  has  such  a  right.  Player. 
V.  Foxhall  was  the  case  of  an  executor.  Ferguson 
y.  Oibton  was  the  case  of  a  specialty  creditor.  The 
statute  makes  the  real  estate  assets  in  equity,  and 
according  to  the  rules  of  administration  adopted 
by  courts  of  equity.  The  execntor's  right  of 
retainer  was  recognised  by  courts  of  equity 
because  at  common  law  he  could  not  sue  himself. 
The  heir  stands  on  a  different  footing,  llie  heir, 
can  only  come  into  equity  to  get  the  proceeds,  and, 
as  equity  delights  in  equality,  he  is  entitled  to 
no  priority  in  respect  of  the  debts  due  to  him. 

Bomer  in  reply. — Before  the  Act  32  &  33  Yict. 
c.  46    abolished  the  priority  of    specialty  over 
simple  contract  debts  of  persons  dying  after  the 
1st  Jan.  1870,  the  heir's  right  of  retainer  for  his 
specialty  debt  was  clear,  and  3  &  4  Will.  4,  c.  104, 
gave  the  heir  the  same  right  of  retainer  as  regards 
simple  contract  debts  as  he  had  before  in  respect 
of  specialty  debts.    The  Act  32  &  33  Yict.  c.  46, 
did  not  affect  the  right  of  retainer  : 
Crowder  v.  Stewart,  16  Ch.  Div.  368. 
It  only  equalised  specialty  and  simple  contract 
debts  by  repealing  tne  proviso  at  the  end  of  3  44- 
Will.  4,  c.  104. 

Chitty,  J. — The  real  estate  in  this  case  has 
been  sold  under  the  jurisdiction  conferred  upon 
the  court  by  the  Act  3  &  4  Will.  4,  c.  104,  and  the 
question  is,  whether  the  heir  is  entitled  to  retain 
a  simple  contract  debt  out  of  the  proceeds  of  the 
sale.  The  Act,  which  is  one  o'  a  series  rendering 
real  estates  liable  for  the  payment  of  debts  of  a 
deceased  person,  enacts  in  substance  that  where 
the  real  estate  has  not  been  charged  or  devised 
subject  to  the  payment  of  debts,  "  the  same  "— 
that  is  the  real  estate — "shall  be  assets  to  be 
administered  in  courts  of  equity  for  the  payment 
of  just  debts  of  such  persons,  as  well  debts  due 
on  simple  contract  as  on  specialty."  That  is  the 
cardinal  enactment  in  this  statute,  that  the  real 
estate  shall  be  assets  administered  in  courts  of 
equity  according  to  the  principles  adopted  by 
courts  of  equity  in  the  administration  of  assets. 
Now  it  is  an  acknowledged  principle  of  equity  that 
where  there  are  equitable  assets,  all  creditors  are 
to  be  paid  pari  passu  out  of  such  assets  without 
any  recourse  to  leeal  priority  whatever.  The 
statute  has  not  conferred  any  right  of  retainer 
npon  the  heir  or  devisee  in  express  terms.  The 
question  is  now  raised  whether,  by  implication  or 
otherwise,  the  heir  or  devisee  has  not  such  a 
right  of  retainer.  I  should  sav  that  there  is  na 
distinction  made,  and  none  could  be  made,  between 
the  case  of  an  heir  and  that  of  a  devisee  of  the 
real  estate.  The  right  of  retainer  was  a  legal 
right — a  right  not  conferred  by  courts  of  equity, 
but  acknowledged  by  courts  of  equity,  in  the 
administration  of  dead  men's  estates  where 
that  right  existed  at  common  law.  The  grounds 
upon  which  the  right  originated  at  common  law 
are  obvious.  I  will  take  the  case  of  an  execntor 
first.  A  creditor  suing  an  executor  sued  only  on 
his  own  behalf.  The  judgment  at  common  law 
was  of  the  simplest  kind.  If  there  were  assets, 
the  creditor  recovered  his  own  debt,  and  his  own 
debt  only;  that  was  one  ground.  Another 
ground  was,  that  the  executor  had  a  right,  among 
creditors  of  an  equal  degree,  to  {A-efer  one  to 
another.  The  third  ground  was  (and  it  was  an 
obvious  principle  of  law),  that  the  executor  conld 
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not  sue  himBelf .  It  was  obvious  that,  unless  the 
executor  could  retain,  the  executor  ■would  at  com- 
mon law  have  lost  his  debt,  and  would  have  been 
compelled  to  pay  a  creditor  of  equal  degree  before 
himself,  notwithstandiug  the  right  he  had  at 
common  law.  Those,  I  say,  are  the  principles 
upon  which  the  right  of  retainer  in  favour  of  the 
executor  was  established;  and  in  the  analogous 
case,  where  the  heir  was  sued,  or,  after  the  Statute 
of  Fraudulent  Devises,  of  William  and  Mary,  the 
devisee  was  sued,  the  same  principles  applied. 
The  heir  or  devisee  could  only  be  sued  on  those 
contracts  under  seal  where  the  heirs  were 
bound;  and,  for  the  very  same  reasons  I  have 
mentioned,  it  was  obvious  that  the  right  of 
retainer  must  have  had  effect  given  to  it.  But, 
in  a  court  of  equity,  the  right  has  only  been 
acknowledged  and  not  conferred,  because  decrees 
of  courts  of  equity,  in  the  administration  of 
assets,  were  decrees  not  obtained  solely  for  the 
benefit  of  the  creditor  suing  for  the  benefit  of  all 
creditors.  It  appears  to  me  that,  on  the  true  con- 
Btrnction  of  tho  statute,  when  the  Legislature 
enacted  that  real  estate  should  be  assets  to  be 
administered  in  courts  of  equity — thus  creating  a 
new  liability  on  the  part  of  the  real  estate  with 
regard  to  simple  contract  debts — if  it  had  been 
mtended  that  any  right  of  retainer  should  be 
conferred  on  the  heir  or  devisee,  such  a  right 
would  have  been  expressed.  But,  subject  to  what 
I  am  about  to  mention,  I  find  no  such  expression 
in  the  Act.  I  hold,  therefore,  on  the  principle 
that  assets  which  arc  to  be  administered  in  courts 
of  equity  ai-e  to  be  administered  in  accordance 
with  the  doctrines  of  those  courts,  that  there  is 
no  right  of  retainer  out  of  real  estate  which  is 
made  assets  by  tho  statute.  In  the  analogous 
case,  where  lands  were  charged  by  will  with  pay- 
ment of  debts,  if  the  legal  estate  descended,  the 
heir  had  no  right  of  retainer ;  and,  if  the  estate 
was^  devised  subject  to  a  charge  of  debts,  the 
devisee  had  no  ricrht  of  retainer.  As  was  pointed 
out  by  Wickens,  V.C.  in  Bain  v.  Sadler,  a  trustee 
of  an  estate  devised  upon  trust  for  sale,  who  is 
not  an  executor,  has  no  right  analogous  to  that  of 
an  executor.  At  the  end  of  the  Act  3  &  4  Will.  4, 
c.  104,  there  is  a  proviso  "  that  in  the  adminis- 
tration of  assets  by  courts  of  equity  under  and 
by  virtue  of  this  Act,  all  creditors  by  specialty,  in 
which  the  heirs  are  bound,  shall  bo  paid  the  full 
amount  of  the  debts  due  to  them  before  any  of 
the  creditors  by  simple  contract  or  by  specialty, 
in  which  the  heirs  are  not  bound,  shall  be  paid 
any  part  of  their  demands."  Since  that  Act 
came  into  operation  (which  is  now  about  fifty 
years  ago),  I  have  never  heard  of  the  question 
having  been  raised  as  to  the  right  of  the  heir  or 
devisee  to  retain,  except  in  the  case  of  Fermuon 
V.  Gibson,  where  it  does  appear  that  Wickens, 
y.C.  allowed  a  retainer  on  the  part  of  the  devisee 
in  respect  of  a  specialty  debt.  It  appears  to  me 
that  that  decision  may  be  supported  entirely  by, 
and  ought  to  be  attributed  solely  to,  the  proviso 
at  the  end  of  the  section  which  I  have  read, 
because  that  proviso  retained  the  priority  which 
creditots  by  specialty,  in  which  the  heirs  were 
bound,  had.  It  appears  to  me  that  the  Vice- 
Chancellor  was  warranted  in  saying  that  the 
right  of  retainer  in  respect  of  a  specialty  debt  in 
which  the  heirs  were  bound  was  preserved  as 
being  part  of  the  law  which  admitted  the  pre- 
ference or  priority  of    specialty  debts  of   that 


nature.  That  proviso  is  now  repealed  by  the  Act 
which  came  into  operation  in  1870.  It  appears 
to  me  that,  with  the  repeal  of  the  proviso,  there 
has  also  fallen  to  the  ground  the  right  which, 
to  my  mind,  was  preserved  by  the  proviso, 
and  that  that  right  is  gone.  The  claim  of 
the  heir  in  this  case  is  not  in  respect  of  % 
specialty  debt,  but  merely  of  a  simple  contract 
debt.  With  the  exception  of  Ferguson  v.  Gibion, 
as  I  have  said,  though  more  than  forty  years 
have  elapsed,  this  point  has  never  been  raised  in 
any  case  which  has  been  reported.  It  has  never 
been  raised  because,  I  believe,  there  has  been  a  com- 
mon consent  on  the  part  of  the  profession  that  such 
a  right  did  not  exist.  However  that  may  be,  I  hold 
that,  upon  the  true  construction  of  this  statute, 
neither  the  heir  nor  the  devisee  has  any  nght  to 
priority  or  any  right  of  retainer  in  respect  of  a 
simple  contract  debt,  or  indeed,  at  the  present 
time,  of  a  specialty  debt.  I  have  nothing  to  do 
with  a  judgment  debt.  Mr.  Bomer  has  argued 
another  point,  that,  if  the  heir  was  not  entitlra  to 
a  right  of  retainer  as  against  the  proceeds  of  sale 
of  the  real  estate,  at  any  rate  he  was  entitled  to  a 
right  of  retainer  as  against  the  rents ;  but,  as  I 
have  already  pointed  out,  the  statute  makes  real 
estate  assets  to  be  administered  in  conrts  of 
equity  for  payment  of  debts  as  from  the  death  of 
the  testator,  and  the  rents  are  but  part  of  the 
real  estate.  The  statute  does  not  enact  that 
merely  the  proceeds  of  sale  of  real  estate,  but 
that  the  whole  of  the  real  estate,  shall  be  assets. 
I  hold,  therefore,  in  this  case,  that  the  heir  has  no 
right  of  retainer  in  respect  of  his  simple  contract 
debt,  either  out  of  the  proceeds  of  the  real  estate 
or  out  of  the  rents. 

Staples  and  J.  B.  Illidge  appealed. 

Bomer,  Q.C.  and  E.  Cutler  for  Staples.— Sect.  3 
of  23  &  24  Vict.  c.  38  was  only  intended  to  give 
protection  to  heirs,  executors,  or  administrate™ 
m  administering  estates.  It  does  not  purport  to 
enact  that  unregistered  judgment  debts  are  to  be 
deprived  of  any  priority  which  they  formerly 
had.  The  authorities  which  were  binding  on 
Chitty,  J.  are  not  binding  on  this  court.  They 
referred  to 

Van  Oheluive  ▼.  Nerinelui,  47  L.  T.  Bep.  N.  S.  46; 
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Fuller  r.  Redman,  33  L.  T.  Bep.  O.  S.  313 ;  26  Bear. 
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Kenm^Y.  Waddingham,  13  L.  T.  B«p.  K.  S.  709; 
L.  Bep.  1  Q.  B.  355. 

Crosiley,  Q.C.  and  Kortkmore  Lawrence,  for  the 
plaintiffs,  were  not  called  on. 

Baggallat,  L.J. — We  are  asked  to  put  a  par- 
ticular construction  upon  an  Act  of  Parliament 
passed  upwards  of  twenty  years  ago,  which  hM 
apparently  received  both  in  courts  of  equity  and 
courts  of  common  law  one  uniform  construction. 
No  doubt  that  construction  has  been  applied  to  » 
variety  of  cases,  but  I  adopt  the  language  of  Fiy, 
•  L.J.  m  the  case  of  Van  Gheluive  v.  Nerindt, 
where,  after  quoting  the  words  of  the  Act,  he 
says  :  "  Those  words,  to  my  mind,  convey  a  veiy 
simple  meaning,  viz.,  that  the  person  who  has  the 
undocketed  judgment  shall  come  in  pari  jxmw 
with  the  simple  contract  creditors,  and  shall  not 
have  any  priority  or  preferenMm  the  administi*' 
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tion  of  the  estate,  shail  not  have  a  better  right 
than  the  ordinary  Eimple  oontract  creditors." 
That  is  the  construction  which  has  been  all  along 
pat  upon  the  section,  and  I  see  no  reason  for 
departing  from  it. 

Comas,  L.J. — I  think  that  that  is  the  tme  con- 
atmetion  of  the  Act,  and  there  has  been  one 
nniformity  of  decision  to  that  effect,  which  one 
wonld  be  slow  to  depart  from  even  if  one  doubted 
it.  The  whole  giat  of  the  ar^ment  is  as  to  its 
not  being  intended  to  apply  to  judgment  creditors 
who  have  not  complied  with  certain  regulations  of 
the  law.  It  does  deprive  them  of  some  rights, 
because  it  says  they  shall  have  no  preference  as 
agamst  purchasers,  or  mortgagees,  or  creditors, 
and  it  also  says,  "  so  as  not  to  bind  lands,  tene- 
ments, or  hereiditaments  as  against  purchasers, 
mortgagees,  or  creditors."  Then  it  goes  on  to 
say  that  in  the  administration  of  the  estate  they 
snail  not  have  any  preference.  It  is  true  it  is 
said  against  heirs,  or  executors,  or  administrators. 
Bnt  how  ?  In  their  administration,  I  understand : 
Then  the  heir  is  administering  the  real  estate ; 
or  the  executors  or  administrators  are  administer- 
ing that  which  is  vested  in  them — the  personal 
estate,  then  those  persons  who  do  not  comply 
■with  the  law  are  not  to  have  a  preference. 

LiSDLBT,  L.J. — I  am  of  the  same  opinion. 
These  words  have  been  construed  in  the  same 
way  ever  since  the  Act  of  the  4  &  5  Will.  &  M. 
c.  20,  and  down  to  the  time  of  Van  Gheluive  v. 
Nerinckx  the  decisions  upon  it  have  not  altered. 

Eomer,  Q.C.  and  E.  Cutler,  for  the  appellant 
J.  B.  lUidge,  repeated  the  arguments  in  the  court 
below. 

Crotsley,  Q.C.  and  Korthmo-re  Lawrence,  for  the 
plaintiffs,  were  stopped. 

CoTTOM,  L.J. — This  is  an  appeal  from  the  deci- 
sion of  Chitty,  J.  against  the  claim  of  the  heir- 
at-law,  who  was  a  simple  contract  creditor  of  the 
deceased,  to  retain  his  debt  out  of  the  proceeds  of 
the  real  estate  which  he  took  as  heir-at-law,  as 
against  the  other  creditors.  Now,  the  question 
really  is,  What  is  the  effect  of  the  Act  8  <Sc  4 
Will.  4,  c.  104?  Previously  to  that  Act  a 
specialty  creditor,  when  the  heirs  were  bound 
by  the  deed,  had  a  right  of  action  as  against 
the  heir  and  as  against  the  legatee,  but  the  right 
of  action  as  against  the  devisee,  as  to  the  assets, 
then  extended  no  further.  Then,  when  the  real 
estate  was  devised  in  trust  to  pay  debts,  it  be- 
came equitable  assets  to  be  distributed  rateably 
amongst  all  the  creditors  ;  and  what  we  have 
to  consider  is  the  real  meaning  of  the  Act  which 
I  have  referred  to,  which  is  as  follows :  "  Whereas 
it  is  expedient  that  the  payment  of  the  debts  of 
all  persons  should  be  secured  more  eSectnally 
than  is  done  by  the  laws  now  in  force :  be  it 
therefore  enacted,  that  from  and  after  the  passing 
of  this  Act,  when  any  person  shall  die  seised  of 
or  entitled  to  any  estate  or  interest  in  lands, 
tenements,  or  hereditaments,  conioreal  or  incor- 
poreal, or  other  real  estate,  whether  freehold, 
cnstomaryhold,  or  copyhold,  which  he  shall  not 
by  his  last  will  have  charged  with  or  devised 
snbject  to  the  payment  of  his  debts,  the  same 
shall  be  assets  to  be  administered  in  courts  of 
equity  for  the  payment  of  the  just  debts  of  such 
persons,  as  well  debts  duo  on  simple  contract 
as  on  specialty ;  and  that  the  heir  or  heirs-at-law, 
costomary  heir  or  heirs,  devisee  or  devisees  of 


such  debtor  shall  be  liable  to  all  the  same  suits 
in  equity  at  the  suit  of  any  of  the  creditors  of 
such  debtor,  whether  creditors  by  simple  contract 
or  specialty,  as  the  heir  or  heirs-at-law,  devisee 
or  devisees  of  any  person  or  persons  who  died 
seised  of  freehold  estates  was  or  were  before  the 
passing  of  this  Act  liable  to  in  respect  of  such 
freehold  estates  at  the  suit  of  creditors  by 
specialty  in  which  the  heirs  were  bound;  pro- 
vided always,  that  in  the  administration  of  assets 
by  courts  of  equity,  under  and  by  virtue  of  this 
Act,  all  creditors  by  specialty  in  which  the  heirs 
are  bound  shall  be  paid  the  full  amount  of  the 
debts  due  to  them  before  any  of  the  creditors  by 
simple  contract  or  by  specialty  in  which  the 
heirs  are  not  bound  shall  be  paid  any  part  of 
their  demands."  Now,  Chitty,  J.  has  held 
that  that  excludes  the  claim  to  retainer, 
and  one  must  really  consider  on  what  the 
claim  was  based.  It  was  a  right  as  against 
legal  assets,  and  for  this  reason :  When  the 
creditor  was  also  executor  he  could  not  sue  him* 
self.  Any  other  creditor,  by  suing  the  executor, 
might  get  priority  by  judgment  obtained,  and 
the  executor,  not  being  able  to  sue  himself,  was 
allowed,  as  against  other  creditors,  to  retaim 
But  now,  in  the  case  which  we  have  before  us, 
what  is  the  position  of  the  simple  contract  credi* 
tor  P  A  simple  contract  creditor,  except  under 
this  statute,  can  have  no  right  at  all  to  an  action 
as  against  the  heir,  or  as  against  the  devisee. 
That,  I  must  observe,  is  a  sim;ue  contract  creditor 
simply  under  the  statute,  and,  though  this  statute 
does  say  that  the  simple  contract  creditor  shall 
have  the  same  right  of  action  as  against  the  heir 
or  devisee  as  the  creditors  by  specialty  would  have 
had,  yet  there  is  the  saving  that  the  real  estate 
is  then  part  of  the  assets  administered  by  the 
court  of  equity,  and  being  administered  in  courts 
of  equity  it  is  to  be  administered  as  equitable 
assets.  By  having  a  judgment  or  decree  tmder 
this  statute  the  simple  contract  creditor  wonld 
not  get  a  judgment  which  would  .give  him  a 
priority;  he  wonld  get  a  judgment,  for  the  bene- 
fit of  all  the  creditors,  for  the  administration,  as 
equitable  assets,  of  real  estate,  by  virtue  of  the 
action  which  he  could  bring  under  the  statute. 
That  being  so,  the  very  ground  upon  which  re- 
tainer is  allowed  is  gone  as  regards  the  simple 
contract  creditor.  He  cannot  get  a  judgment 
giving  him  priority ;  he  can  only  get  a  judgment 
as  against  the  heir-at-law,  which  will  put  th» 
court  in  a  position  for  administering  the  real 
estate  which  is  in  the  heir-at-law,  for  the  benefit 
of  all  the  creditors  equally,  and,  that  being  so, 
the  very  foundation  of  the  right  of  retainer  of 
the  heir-at-law  when  he  was  a  specialty  creditor, 
or  the  ground  of  allowing  retainer  to  an  executor 
out  of  the  personal  estate,  is  gone.  That  retainer 
was  given  m  order  that  he  might  not  be  under  ai 
disadvantage  by  not  being  able  to  sue  himself 
since,  if  he  could  not  retain,  other  creditors 
might  have  obtained  priority  by  suing  him. 
Now,  as  I  understand  the  contention  on  on© 
side,  it  has  been  considered  that  Mr.  Hinde 
Palmer's  Act  made  a  difference.  In  my  opinion, 
that  Act  makes  no  difference.  It  merely  says 
that  simple  contract  creditors  and  specialty 
creditors  are  to  be  paid  rateably ;  but,  in  my 
opinion  (it  is  not  necessary  to  decide  it  here,  and' 
therefore  one  does  not  express  a  final  opinion' 
upon  it),  there  is  nothing  in  this  Aot  which  will' 
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prerent  a  creditor  by  Bpecialty,  where  the  heirs 
are  bound,  if  he  be  the  heir-at-law,  from  retaining. 
The  right  of  action  given  to  a  specialty  creditor, 
when  the  heir  is  bound,  is  not  taken  away,  and, 
although,  as  regards  the  simple  contract  creditor, 
he  has  no  right  at  all  as  against  the  real  estate 
«xcept  that  which  the  statute  gives  him,  although 
it  is  not  necessary  to  express  an  opinion  upon  it 
at  present,  in  my  opinion  there  is  nothing  here 
which  would  prevent  the  heir-at-law,  if  a  creditor 
by  specialty  in  which  the  heirs  were  bound,  from 
retaining,  notwithstanding  this  Act  of  Parlia- 
ment. That  question  reaUv  does  not  arise  at  the 
present  moment.  Now  the  case  which  I  felt 
some  little  diflScnlty  about  upon  that  point  was 
the  case  of  Ferguson  v.  Oihson  before  Wickens,  V.C. 
which  has  been  referred  to  in  argument.  But,  in 
my  opinion,  that  decision  was  quite  right.  There 
am  estate  was  devised  to  a  mother  for  life  and  to 
the  daughter  after  her  death,  and  the  Yice- 
Chancellor,  on  the  case  before  him,  undoubtedly 
<3onsidered  that  the  right  of  retainer  existed  as 
r^^rded  both  the  real  and  the  persona^  estate,  and 
he  determined  that  the  widow,  who  was  a  simple 
contract  creditor  only,  not  having  paid  off  the 
debt  for  which  she  was  bound,  which  was  a  debt 
she  WHS  bound  as  surety  for — if  she  paid  it  off 
she  would  have  had  a  right  to  the  benefit  of  the 
Bpecialty  ip  which  the  heirs  were  bound — could 
only  be  treated  as  a  simple  contract  creditor. 
The  Vice-Chancellor  decided  that  there  was  no 
right  of  retainer  in  her  case,  bnt  he  decided  that 
Iier  daughter,  who  was  entitled  as  devisee  in 
remainder  (not  a  devisee  in  trust  for  sale,  but  a 
devisee  for  her  own  benefit),  and  was  a  creditor 
by  Bpecialty  in  which  the  heirs  were  bound,  was 
entitled  to  retain  her  debt.  -  That,  in  my  opinion, 
was  quite  right  upon  the  ground  I  liave  men- 
tioned, that  in  the  case  of  a  specialty  creditor 
where  the  heirs  are  bonnd,  tne  common  law 
right  of  action  against  the  heir,  by  which  priority 
is  gained,  is  not  taken  away  if  the  creditor  likes 
to  enforce  it,  whereas  the  judgment  which  the 
simple  contract  creditor  can  recover  is  not  for 
his  own  benefit  as  against  the  real  estate,  but  for 
the  benefit  of  himself  and  all  other  creditors, 
treating  it  as  equitable  assets.  Mr.  Hinde 
Palmer's  Act  tAkes  away  the  priority  of  creditors 
by  specialty,  but  I  do  not  see  anything  in  it  to 
take  away  the  ri^ht  which  creditors  by  specialty 
in  which  the  heirs  were  bound  had  to  bring  a 
common  law  action  against  the  heir,  nor  to  take 
away  the  consequent  right  of  retainer  by  the 
heir-at-law.  But  I  agree  with  Chitty,  J.,  that  an 
heir-at-law  who  is  omy  a  simple  contract  creditor 
has  no  right  of  retainer  gainst  the  proceeds  of 
real  estate. 

Baggaulat,  L.J. — ^I  agree  entirely  with  the 
Ojoinion  expressed  by  Cotton,  L.J.  in  this  case. 
The  case  is  perfectly  clear.  The  only  doubt 
thrown  upon  it  is  from  the  report  of  the  case  of 
Ferguson  v.  Gibson.  That  has  been  fully  explained 
by  Cotton,  L.J.,  and  I  think  the  remarks  he  has 
made  show  that  that  decision  in  no  way  interferes 
with  the  decision  in  the  present  case. 

Ldidust,  L.  J. — ^I  also  agree  in  the  opinion  that 
has  been  expressed.  It  is  only  necessary  for  me 
to  say  a  few  words.  The  question  in  this  case 
really  turns  upon  the  true  meaning  of  the  expres- 
sion m  the  statute  3  &  4  Will.  4,  c.  104,  "  the  same 
4hall  be  assets  to  be  administered  in  courts  of 


equity."  Li  order  to  ascertain  what  that  means 
we  must  look  a  little  at  the  law  as  it  stood 
at  the  time  of  the  passing  bf  the  Act.  The 
heir  could  be  sued  for  debts  by  specialty  in 
which  the  heir  was  bound,  and  was  liable  to  the 
extent  of  the  assets.  His  liabilitv  would  be  the 
legal  liability,  and  to  the  extent  I  nave  mentioned 
the  assets  are  legal  assets.  The  devisee  under  the 
Act  3  &  4  Will.  &  M.  c.  14,  and  ultimate^ 
under  the  statute  which  repealed  it,  the  11  Geo.  4 
&  1  Will.  4,  c.  47,  stood  precisely  in  the  same 
position.  The  specialty  creditor  could  brin^  an 
action  at  law,  under  the  statute,  against  the  devisee, 
and  recover  up  to  the  value  of  the  assets,  and 
those  assets  were  called  legal  assets  because  the; 
could  be  got  at  by  an  action  at  law.  Now  the  real 
estate  was  not  assets  at  law  in  any  sense  for  the 
purpose  of  paying  the  simple  contract  creditor. 
This  statute,  if  you  look  at  it,  will  be  found  to  be 
a  mere  repetition  in  words  of  the  9th  section  of  ' 
the  Act  11  Geo.  4  &  1  WilL  4,  c.  47,  which  was 
confined  to  traders,  but  the  Act  3  &  4  Will.  4, 
c.  104,  is  the  re-enactment  of  the  same  section 
omitting  the  word  "  traders."  How  was  the  real 
estate  to  be  got  at  by  the  simple  contract  creditor? 
There  is  no  question  about  its  being  legal  assets. 
But  the  simple  contract  creditor  could  not  get  it 
at  law  before  the  statute,  neither  could  he  faring  an 
action  at  law  under  the  statute.  It  was  not  made 
legal  assets  in  the  sense  in  which  that  expression  is 
always  used,  by  an  action  at  law  as  distinguished 
from  simple  equity;  it  was  made  assets  to  be 
dealt  with  in  a  court  of  equity.  Does  that  mean 
anything  else  than  what  is  popularly  called 
"  equitable  assets  P"  "What  are  equitable  assets  as 
distinguished  from  legal  assets,  except  assets 
which  you  could  not  get  in  a  court  of  law?  The 
meaning  of  it  is,  that  it  is  an  equitable  asset  in 
the  popular  sense  of  the  expression,  an  asset  to  be 
admmistered  in  courts  of  equity.  I  will  only  say 
this  in  addition,  that  the  case  of  HaU  v. 
MaecUmald  is  not  to  be  relied  upon  as  being  any 

fide.  I  do  not  say  that  the  decision  was  wrong, 
do  not  understand  it.  There  is  no  reference 
there  to  this  Act  of  Parliament ;  we  are  not  told 
whether  it  was  a  devise  in  trust  for  sale,  or  what 
the  circumstances  were.  The  decision  in  that  case 
may  have  been  right  enough.  In  the  other  case 
referred  to,  Fergiiton  v.  Oibson,  the  right  of  a 
specialty  creditor  to  retain  out  of  the  proceeds  of 
real  estate  was  allowed,  bnt  it  was  decided  that  a 
simple  contract  creditor  had  no  such  rig^t.  In 
my  opinion  the  appeal  in  this  case  should  be  dis- 
missed. 

Cotton,  L.  J. — In  giving  my  judgment  I  have 
not  mentioned  the  question  of  the  rents,  but  they 
stand  exactly  in  the  same  position.  The  rents,  of 
course,  descended  to  the  heir. 

Baggailat  and  Likdlet,  L.JJ.  concurred. 

Appeals  dismissed  taiih  cost*. 

Solicitors  for  Staples,  /.  and  R.  Gole. 

Solicitors  for  J.  B.  lUidge,  Taihain,  Ostein,  and 
Nash. 

Solicitors  for  the  plaintiffs,  Davidson  and 
Morris. 
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Feb.  12  and  July  12. 

(Before  Lord  Cousrisgb,  C.  J.,  Bkeit,  M.B.,  and 
BOVEN,  L.J.) 

Bbuksdxn  v.  HuMFHB£r.  (a) 

APPEAL  PBOM  THE  QUEEM's  BENCH   DIVISION. 

Judgment  recovered — Action  for  negliaenee — Injury 
to  vehicle — Personal  injury  caused  by  game  negli- 
gence— Distinct  cause  of  action. 
Plaintiff  sued  defendant  in  the  County  Court  to 
recover  damages  for  injury  done  to  plaintiff's  cab 
in  a  collision  caused  by  the  negligence  of  defen- 
dant's servant,  and  obtained  judgment. 
Afieraards  plaintiff  sued  defendant  in  the  Sigh 
Court  to  recover  damages  for  personal  injury 
which  he  had  suffered  in  the  sama  collision. 
Sdd,  by  Brett,  M.B.  and  Bowen,  "LJ.  (Lord  Cole- 
ridge, CJ.  dissenting),  thai  the  damage  to  the  cab 
and  the  personal  injury  constituted  two  distinct 
causes  of  action,    and   therefore  the  judgment 
recovered  in  tlie  County  Court  was  no  bar  to  the 
subsequent  action  in  ike  Sigh  Court,  and  plaintiff 
was  entitled  to  recover. 
Judgment  of  Pollock,  B.  and  Lopes,  J.  reversed. 
The  plaintiff  was  a  cab  driver,  and  while  he  was 
driving  his  cab  a  two-horso  van  driven  by  the 
defendant's  servmit  came  into  collision  with  the 
cab,  and  the  plaintiff  was  thrown  from  the  box. 

"The  plaintiff  sued  the  defendant  in  the  White- 
chapel  Connty  Conrt  to  recover  the  amount  of  the 
damage  done  to  the  cab. 
The  particulars  were  as  follows : 
tor  earaleHly  driving  a  van  into  a  eab  42. 8«.  0<t. 

£  t.  i. 

Repairing  woodwork  18    0 

Fating 15    0 

Tbne  weeks' hire  of  cab  1  10   0 


iB4    8    0 

The  defendant  paid  the  amount  claimed,  and 
costs,  into  court. 

Afterwards  the  plaintiff  discovered  that  he  had 
sustained  more  serious  personal  injury  owing  to 
the  collision  than  he  had  at  first  been  aware  of, 
and  he  wrote  to  the  defendant  asking  for  compen- 
sation ;  his  request  was  refused,  and  ne  thereupon 
commenced  the  present  action  in  the  High  Court 
to  recover  damages  for  the  personal  injury  which 
he  had  suffered  by  being  thrown  from  the  box  of 
the  cab  in  the  collision.  * 

At  the  trial  before  Grove,  J.  the  jury  found  a 
verdict  for  the  plaintiff  for  3502.  damages. 

A  rule  was  afterwards  obtained  c^ling  on  the 
plaintiff  to  show  cause  why  there  should  not  be  a 
new  trial  or  judgment  entered  for  the  defendant, 
on  the  ground  of  misdirection  in  not  holding  that 
the  proceedings  in  the  County  Conrt  were  a  bar 
to  the  present  action. 

On  the  6th  July  1883  the  Divisional  Court 
(Pollock,  B.  and  Lopes,  J.)  made  the  rule  absolute 
to  enter  judgment  for  the  defendant,  and  from 
this  decision  the  plaintiff  now  appealed. 

Waddy,  Q.C.  and  Crime  for  the  plaintiff. — The 
fact  that  the  plaintiff  had  recovered  in  the 
County  Conrt  is  no  bar  to  hb  subsequently 
recovering  in  the  High  Court,  for  the  two  causes 
of  action  are  separate  and  distinct.  At  the  time 
when  the  plaintiff  recovered  for  damage  to  the 
cab  the  cause  of  action  on  which  he  now  relies 
was  incomplete,  for  he  had  not  then  suffered  the 

ujBeporMdbjP.  B.  HuTCRUl,  Baq.,  B4Rl«ter-«t-L*w. 


injuries  which  afterwards  resulted  from  the  col- 
lision, and  negligence  alone,  without  injury,  gives 
no  cause  of  action.     They  referred  to 

Fetter  r.  Beal.l  Lord  Bsymond,  339 ; 

areatheady.  Bromley,  T  T.  B.  455; 

Earl  of  Bandenr.  Beehtr,  3  CI.  *  F.  479 ; 

Kildfn  T.  CampheU,  3  WUs.  304 ; 

Jfarlt^m  v.  Jffddieton,  2  Stra.  1259 ; 

Bmcrni  v.  BoclchouM,  in  tha  Ezobeqoer  Cham'ber,  E. 
B.  A  E.  646  ;  28  L.  J.  378,  Q.  B. ;  and  in  the  House 
of  Lords.  34  L.  J.  181,  Q.  B. ;  9  H.  L.  C.  503 ; 

let  T.  The  Lancashire  and  Yorluhire  Railteay  Com- 
pany, 25  L.  T.  Sep.  N.  S.  77;  L.  Bep.  6  Ch. 
527; 

Stddon  V.  Tutop,  6  T.  E.  607  ; 

Bead  r.  The  Qreat  Eastern  RaUtBay  Company,  18 
L.  T.  Bep.N.  S.  822  ;  L.  Bep.  3  Q.  B.  555  ; 

NickUn  v.  WilUami,  10  Ex.  2S9 ;  ^L.  J.  335,  Ex. 

ytutphy,  Q.C.  and  Sannen  for  the  defendant. 
— ^The  plaintiff  is  seeking  to  recover  twice  over 
for  the  same  cause  of  action.  The  test  is  whether 
he  could  have  recovered  for  personal  injury  in 
the  County  Court,  and  it  is  clear  that  he  could. 
They  referred  to 

Lamb  v.  Walker,  38  L.  T.  B«p.  N.  S.  643  ;   3  Q.  B. 

Div.  889 ; 
Bamett  r.  Lucas,  Irish  Bep.  6  Com.  Law,  247 ; 
Wright  w.  77m  London  Oeneral  Omnibus  Company, 
36  L.  T.  Bep.  N.  S.  590 ;  2  Q.  B.  Div.  271. 

TFaddy,  Q.C.  replied.  Cur.adv.vuU. 

July  12.  —  The  following  judgments  were 
delivered : — 

Bkett,  M.B. — It  was  urged  on  behalf  of  the 
defendant  that  the  plaintiff  could  not  succeed  in 
the  second  action  because  he  had  already 
recovered  damages  in  respect  of  the  collision, 
and  no  person  can  sue  twice  for  the  same  cause  of 
action.  _  Upon  the  other  side  it  was  said  that  the 
two  injuries,  although  one  part  of  the  cause  of 
action  was  common  to  both,  were  in  reality  two 
different  causes  of  action,  and  no  rule  exists 
against  bringing  separate  actions  for  two  separate 
and  distinct  causes  of  action.  It  was  admitted 
that  it  may  be  oppressive  to  bring  several  actions, 
but  it  was  said  that  if  they  were  brought  oppres- 
sively the  court  woold  have  power  to  stop  tnem, 
but  that  in  this  case,  where  there  was  an  unde- 
veloped injury,  an  action  is  brought  bond  fide  and 
is  not  oppressive.  Therefore  the  question  is 
whether  tne  causes  of  action  are  the  same,  because 
the  law  is  that  a  person  cannot  in  different 
actions  recover  successive  amounts  of  damages 
for  the  same  cause  of  action,  but  he  must  when  he 
first  brings  the  action  recover  all  the  damages  to 
which  he  is  entitled  in  respect  of  that  cause  of 
action.  When  this  rule  is  applied  to  damages 
which  are  or  must  be  known  to  the  plaintiff  at 
the  time  of  the  first  action,  I  have  always  thought 
it  a  good  rule ;  but  when  applied  to  cases  where  the 
damage  is  not  known  at  the  time  of  the  first 
action,  but  developes  itself  afterwards,  and  when 
the  claim  is  made  bond  fide  for  ulterior  damages, 
and  could  not  in  fact  have  been  made  at  the  time 
of  the  first  action,  because  the  further  damage 
was  not  known,  I  have  always  been  of  opinion 
that  it  is  a  harsh  rule,  and  if  it  were  to  be 
established  now  for  the  first  time  it  could  not 
have  my  concurrence.  It  is  based  upon  the  maxim 
that  it  18  for  the  benefit  of  the  State  tliat  the  liti- 
gation of  individuals  should  come  to  an  end.  To 
my  mind  that  is  one  of  those  maxims  which 
appear  to  be  the  less  true  the  more  one  looks  into 
them.  It  cannot  matter  to  the  State,  and  the 
Digitized  b. 
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maxim  is  never  Tonched  except  in  cases  where  the 
Bubseqaent  litigation  would  be  jnst  if  it  were  not 
for  the  maxim.  In  these  cases  of  undeTsloped 
injury  the  maxim  is  not  only  untrue,  but  also 
nniust  as  between  individuals.  However,  the  rule 
exists,  and  I  have  not  the  smallest  intention  of 
cavilling  at  it.  It  must  remain,  although  the 
subsequent  injuries  are  unknown  and  cannot  be 
known.  Nevertheless,  in  cases  where  there  has 
already  been  a  trial,  one  is  to  suppose  that  which 
is  not  the  truth,  viz.,  that  the  first  jury  tried  the 
case,  when  the  subsequent  damage  or  injury  could 
not  be  known  to  them,  and  that  they  have  in  con- 
templation of  law  given  damages  for  the  prospective 
injury.  The  question  is  whether  the  cause  of 
action  in  this  case  is  the  same  as  that  in  the 
former  action.  The  caiise  of  action  alleged  is  an 
injury  to  the  plaintiff's  person  by  reason  of  the 
negligent  driving  of  the  defendant's  servant.  The 
existence  of  that  negligence  and  the  collision  alone 
do  not  give  any  cause  of  action.  Supposing  that 
by  negligent  iiving  the  wheel  "f  a  cart  is  run 
against  a  carriage  and  there  is  no  injury  caused, 
the  owner  of  the  carriage  could  not  succeed  in  an 
action  for  nominal  damages;  such  an  action  would 
not  lie.  The  cause  of  action  in  such  a  case  is  the 
negligence  which  causes  appreciable  injury  to  the 
vehicle.  There  must  be  both  the  negligence  and 
the  appreciable  injury.  Therefore,  in  the  first 
action  the  cause  of  action  was  the  negligent  driv- 
ing and  the  appreciable  injury  to  the  plaintiff's  cab. 
Suppose  that  m  the  days  of  strict  pleading  he  had 
relied  upon  that  cause  of  action,  and  had  pleaded 
it,  he  could  not  have  given  evidence  of  the  personal 
injury.  The  cause  of  action  in  such  a  case  is 
injury  to  property.  That  is  the  cause  of  action, 
and  is  in  respect  of  a  right  of  property.  Now,  the 

Elaintiff  brings  an  action  in  which  he  says  that  he 
as  been  injured  in  his  person.  That  is  a  different 
right.  He  has  a  perfect  right  by  law  to  have  his 
person  unmolested  by  the  negligence  of  another 
man's  servant.  The  mere  fact  of  the  defendant's 
vehicle  having  touched  or  shaken  the  person  of 
the  plaintiff  would  give  no  cause  of  action  if  no 
appreciable  damage  had  been  caused.  Therefore 
it  is  clear  that  the  cause  of  action  is  the  negligent 
driving  and  the  injury  to  the  plaintifTs  person ; 
that  is,  the  injury  to  the  right  to  have  his  person 
unmolested.  That  is  a  distinct  cause  of  action, 
and  therefore  the  plaintiff  is  entitled  to  main- 
tain the  second  action.  That  in  itself  seems  to 
me  to  be  sufficient  reasoning  upon  which  to  found 
a  decision  that  the  two  causes  of  action  are  diffe- 
rent. But  different  tests  have  been  applied  by 
jud^s  at  different  times.  They  are  not  grounds 
of  judgments,  but  tests  by  which  to  determine 
sometimes,  but  not  always,  whether  the  causes  of 
action  are  the  same  or  different.  A  very  good, 
though  not  always  a  very  accuraie,  test  is  to  see 
whether  the  same  sort  of  evidence  would  prove 
both  cases.  It  is  plain  that,  where  damage  to  b, 
vehicle  is  in  question,  persons  who  know  about 
vehicles  should  be  called  to  show  what  the  injury 
was,  but  in  the  case  of  injury  to  the  person  doctors 
are  called  to  show  what  was  the  external  or  in- 
ternal damage  to  the  person.  The  cases  would 
be  tried  with  two  different  sets  of  witnesses. 
In  my  opinion  that  is  only  a  test,  and  not  always 
an  accurate  one,  but  here  it  is  sufficient  to  show 
that  the  causes  of  action  are  different.  Therefore, 
in  my  opinion,  we  are  not  called  upon  in  this  case 
to  apply  the  maxim  I  have  mentioned,  which  for 


my  part  I  think  the  law  ought  never  to  apply 
except  in  cases  where  it  has  alreadv  been  deter- 
mined that  it  must  apply.  It  ought  not  to  be 
stretched,  and  it  is  not  applicable  in  this  case. 
Therefore  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  recover  the  sum  awarded  to  him  by  the 
jury.  Two  different  actions  may  be  brought  for  diffe- 
rent causes  of  action,  but  not  to  recover  damages 
for  the  same  cause  of  action.  It  follows  that  the 
"judgment  of  the  Divisional  Court  cannot  be  sup- 
ported, and  this  appeal  ou^ht  to  be  allowed. 

BowzN,  L.J. — The  plaintiff  in  this  case  has 
recovered  a  verdict  and  350?.  damages  for  per- 
sonal injuries  sustained  by  him  through  the 
negligence  of  the  defendant's  servants  in  driving 
a  van,  which  had  come  into  collision  with  the 
plaintiffs  cab,  thrown  the  plaintiff  from  his  box, 
and  seriously  injured  him  in  his  legs.  Previously 
to  bringing  the  action  the  plaintiff  had  sued  the 
defendant  m  the  County  Court  for  damag^  done 
to  his  cab  in  the  collision,  and  the  particulars 
delivered  under  this  plaint  had  been  confined  to 
the  dam  ges  which  the  cab  had  sustained,  lie 
defendant  in  the  County  Court  action  paid  4Z.  S». 
into  court,  together  with  6».  costs,  upon  which  the 
plaintiff  had  discontinued  the  County  Court 
plaint.  The  nresent  action  was  now  brought  in 
the  High  Court  for  personal  injuries,  of  the  import- 
ance and  extent  of  which  the  plaintiff  allied 
that  he  had  been  ignorant  at  the  time  of  the 
County  Court  proceedings.  On  a  motion  for  a 
new  trial  the  court  below  have  entered  a  verdict 
for  the  defendant,  on  the  ground  that  the  recovery 
in  the  Coanty  Court  of  damages  in  respect  of  the 
cab  is-  a  bar  to  any  further  action  for  injury  to  the 
plaintiff's  person.  The  rule  of  the  ancient 
common  law  is,  that  where  one  is  barred  in  any 
action  real  or  personal  by  judgment,  demurrer, 
confession,  or  verdict,  he  is  barred  as  to  that  or 
the  like  action  of  the  like  nature  for  the  same 
thing  for  ever.  "It  has  been  well  said,"  says 
Lord  Coke,  in  a  note  to  Ferrer's  case  (6  Coke,  9  a), 
"  Interest  reipublicse  ut  sit  finis  litium,  other- 
wise," says  Lord  Coke,  "  g^eat  oppression  might 
be  done  under  colour  and  pretence  of  law :"  (see 
also  Sparry's  case,  5  Coke,  61 ;  Siggen's  case,  6 
Coke,  44  b.  Year-book,  12  Ewd.  4,  p.  13,  9.) 
Accordingly  in  Hudson  v.  Lee  (4  Co.  p.  43)  it  was 
held  to  be  a  good  plea  in  bar  to  an  appeal  of 
maihem  that  the  appellant  had  recovered  damages 
in  an  action  for  trespass  brought  for  the  same 
assault,  battery,  and  wounding.  So  in  Bird  v. 
Randall  (3  Burr.  1346)  it  was  decided  to  be  an 
answer  to  an  action  for  seducing"a  man's  servant 
from  his  service  that  penalties  had  previously  been 
recovered  by  the  master  in  satisfaction  of  the 
injury  done  him.  So  too  in  Phillips  v.  Berryman 
(3  Doug.  286)  a  recovery  in  replevin  was  held  to 
be  a  good  bar  to  an  action  on  the  Statute  of 
Marlbridge  for  an  excessive  distress,  on  the 
ground  that  the  plaintiff  had  already  had  his 
remedy,  and  that  a  recovery  in  one  personal 
action  is  a  bar  to  all  other  personal  actions  on  the 
same  subject.  The  principle  is  frequently  stated 
in  the  form  of  another  legal  proverb :  Nemo 
debet  his  vexari  pro  eSdem,  eatisd.  It  is  a  well- 
settled  rule  of  law  that  damages  resulting  from 
one  and  the  same  cause  of  action  must  be  assessed 
and  recovered  once  for  all.'  The  difficulty  in  each 
instance  arises  upon  the  application  of  this  rule. 
How  far  is  the  cause  which  is  teing  litigated 
afresh  tho  same  cause  in  snbstan^  with  that 

Digitized  by  VjOOQIC 


Beo.  20,  18M.] 


THE  LAW  TIMES. 


[Vol.  LI.,  N.  S.-531 


Ct.  op  App.] 


BKnysDEir  V.  Hukphust. 


[Or.  OP  Act. 


wUch  has  been  the  sabject  of  the  previous  suit  P 
"The  principal  consideration,"  says  De  Grey,  C.J. 
in  Hitekin  v.  Campbell  (2  Wm.   Bl.   827),   "is 
whether  it  be  precisely  the  same  cause  of  action 
in  both,  appearing  by  proper  avermants    in  a 
plea,   or  by  proper    facts    stated    in  a    special 
▼erdict,    or   a    special    case  ;    and    one    great 
criterion,"  he  adds,  "  of  this  identity  is  that  the 
same  evidence  will  maintain  both  actions :"  (see  per 
Lord  Eldon  in  Martin  r.  Kennedy,  2  Bob.  &  Pull. 
71.)    "The  question,"  says  Grose,  J.  in  Seddon 
V.  TiUop  (6  Term  JLep.  607),  "  is  not  whether  the 
sum  demanded  might  have  been  recovered  in  the 
former  action;  the  only  inquiry  is  whether  the 
sune  cause  of  action  has  been  litigated  and  con- 
sidered   in    the  former   action."     Accordingly, 
though  a  declaration  contain  counts  under  which 
the   plaintiff's    whole   claim    might   have    been 
recovered,  yet,  if  no  attempt  was  made  to  give 
evidence  upon  some  of  the  claims,  they  might  be 
recovered  in  another  action :  (Thorpe  v.  Cooper, 
5  Bing.  129.)    It  is  evident,  therefore,  that  the 
application  of  the  rule  depends  not  upon  any 
technical   considerations  of  identity  of  cause  of 
action,  but  upon  matters  of  substance.     I  have 
now   to   consider  the  application  of    the  above 
doctrine  to  the   present  action;   and  the  ques- 
tion   to    be    decided    is,    whether    the    damage 
done  by  the  negligent  driving  of  the  defendant's 
servant  to  the  plaintiff's  cab  is  in  substance  the 
same  cause  of  action  as  the  damage  caused  by 
«ach  negligence  to  the  plaintiff's  person.  Nobody 
can  doubt  that,  if  the  plaintiff  had  recovered  any 
damages  for  injuries  to  his  person,  he  could  not 
have  maintained  a  further  action  for  fresh  bodily 
injuries  caused  by  the  same  act  of  negligence, 
merely  because    they  had    been   discovered    or 
developed    subsequently  :    (see    Fetter    v.    Beal, 
1    Lord  Raymond,  339.)     "The  jury,"  says  the 
court  in  that  case,  "  have  in  the  former  action 
considered  the  nature  of   the  wound  and  given 
damages  for  all  the  damage  that  it  had  done  to 
the  plaintLS."     This  authority,   however,   leaves 
still  open  the  point  we  now  have  to  determine, 
-whether  the  cause  of  action  arising  firom  damage 
to  the  plaintiff's   cab  is  in  substance  identical 
with  that  which  accrues  in  consequence  of  the 
damage  caused  to  his  person.     In  order  clearly 
to  elucidate  this  question,  let  me  assume  for  the 
Bake  of  argument  that  the  damage    had    been 
caused  by  some  act  of  the  defendant  himself,  and 
not  merely  an  act  of  his  servant.    According  to 
the  old  distinctions  of  forms  of   actions,  which 
still  have  a  historical  value  as  throwing  light 
npon  the  principles  and  definitions  of  the  common 
law,  the  form  of  action  upon  such  an  hypothesis 
would  hav<3  been  trespass  to  the  person  for  the 
personal    injury  —  trespass    to    goods    for    the 
damage    to    the    vehicle.      Injury    would    have 
been    done  to  the  plaintiff  in    respect    of    two 
absolute  and  independent  rights,  the  distinction 
between     which    is     inveterate     both     in    the 
English  and  the  Boman  law.     Everyone  in  this 
country  has  an  absolute  right  to  security  for  his 
person.      Everybody    has,   further,  an   absolute 
right  to  have  the   enjoyment  of  his  goods  and 
chattels    unmeddled  .  with    by  others.      In    the 
hypothetical    case  I  am    assuming   both    these 
rights  would  have  been  injured,  and,  though  the 
two  injuries  might  have  been  combined  m  one 
suit,  could  it  have   been  said  that  the  subject- 
matter  of  each  grievance  was  the  same?  Applying 


the  test  of  identity  furnished  by  De  Grey,  C.J, 
in  Hitchin  y.   Campbell,  the  first    matter  that 
is  obvious  is,  that  the  same  evidence  would  not 
have  supported  an  action  for   trespass    to  the 
person   and    an    action    for-  trespass    to    the 
goods.    In  the  one  case  the  identity  of  the  man 
injured  and  the  charact^-  of  his  injuries  would 
be  in  issue,  and  justifications  might  conceivably 
be  pleaded  as  to  the  assault,  which  would  have 
nothing  to  do  with  the  damage  done  to  the  goods 
and  chattels.      In  the  other  case  the  plaintiff's 
title  to  the  goods  might  have  been  in  issue,  in 
addition  to  the  question  of  the  damage  done  to 
them.     Different  provisions  of   the    Statute  of 
Limitations  might  possibly  have  applied  in  each 
case.    And  finally,  tne  damage  in  one  case  might 
have  been  directly  due  to  the  wrongful  act  com- 
plained of;  in  the  other  case  it  might  not.    There 
18  no  authority,  so  far  as  I  know,  in  the  books  for 
the  proposition  that  the  recovery  in  an  action  for 
a  trespass  to  the  person  would  be  a  bar  to  the 
maiutenance  of  an    action  for  any  trespass  to 
goods  committed  at  the  same  time.    In  the  present 
instance,    as    the    defendant    himself    was     not 
driving,  but  his  servimt,  trespass  would  not  have 
lain  under  the  old  law,  and  tne  plaintiff's  rdmedy 
would  have,  been  in  an  action  on  the  case  for 
negligence,  based  on  the  negligent  management 
by  the  servant  of  his  master's  horses,  a  negligence 
for  which  in  the  eye  of  the  law  the  master  or 
employer  is  responsible.    Kow  what  is  the  gist 
of  such  an  action  on  the  case  for  negligence  P    If 
the  whole  of  the  plaintiff's  case  were  to  be  stated, 
and  the  entire  story  told,  it  seems  to  me  that  it 
would  have  comprised  two  separate  or  distinct 
grievances,  narrated,  it  is  true,  in  one  statement 
or  case.    Actions  for  the  negligent  management 
of    any  animal,    or   any   personal    or    movable 
chattel,  such  as  a  ship  or  machine  or  instrument, 
ar«  all  based  upon  the  same  principle,  viz.,  that 
a  person  who  contrary  to  his  duty  conducts  him- 
self negligently  in  the  management  of  that  which 
contains  in  itself  an  element  of  danger  to  others, 
is  liable  for  all  injury  caused  by  his  want  of  care 
or  skill.     Such  au  action  id  based  upon  the  union 
of  the  negligence  and  the  injuries  caused  thereby, 
which  in  such  an  instance  will  as  a  rule  involve, 
and  have  been  accompanied  by,  specific  damage. 
Without  remounting  to  the  Boman  law,  or  dis- 
cussing the  refinements  of   scholastic  jurispru- 
dence, and  the  various  uses  that  have  been  made 
either  by  judges  or  juridical  writers  of  the  terms 
"  injuria  "  and  "  damnum,"  it  is  sufficient  to  say 
that  the  gist  of  an  action  for  negligence  seems 
to    me    to    be    the    harm    to    person    or    pro- 
perty   negligently    perpetrated.      In    a    certain 
class    of    cases    the    mere  violation  of    a  legal 
right   imports   a  damage.      "  Actual  perceptible 
damage,"    says   Farke,    B.   in  Embrey  v.   Owen 
(6    Ex.    353),     "  is    not    indispensable    as    the 
foundation  of  an  action ;  it  is  sufiicient  to  show 
the  violation  of  a  right,  in  which  case  the  law  will 
presume  damage."     But  this  principle  is  not  bb  a 
rule  applicable  to  actions  for  negligence  which  are 
not  brought  to  establish    a    bare  right,  but   to 
recover    compensation    for    substantial    injury. 
"  Generally    speaking,"    says     Littledale,   J.    in 
WiUiame  v.  Morland  (2  B.  &  C.  916).  "there must 
be  temporal  loss  or  damage  accruing  from  the 
wrongful  act  of  another,  in  order  to  entitle  a 
party  to  maintain  an  action  on  the  case :  "  (see 
Fay  V.  Prentice,  1  C.  B.  835,  per  Maule,  J.)    This 
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leads  me  to  consider  whether,  in  the  case  of  an 
accident  caused  by  neglig^t  driving,  in  -which 
both  the  goods  and  the  person  of  the  plaintiff  are 
injured,  there  is  one  cause  of  action  only,  or  two 
canses  of  action  which  are  severable  and  distinct. 
This  is  a  very  difficult  question  to  answer,  and  I 
feel  great  doubt  and  hesitation  in  differing  from 
the  judgment  of  the  court  below,  and  from  the 
great  authority  of  the  present  Chief  Justice  of 
England.  According  to  the  popular  use  of  Ian- 
gnage  the  defendant's  servant  has  done  one  act 
and  one  only — the  driving  of  the  one  vehicle 
negligently  against  the  other.  But  the  rule  of 
law  which  I  am  discussing  is  not  framed  with 
reference  to  loose  popular  expressions  of  the  sort, 
but  for  the  sake  of  preventing  an  abuse  of  sub- 
stantial justice.  Two  separate  kinds  of  injury 
were  in  fact  inflicted,  and  two  wrongs  done. 
The  mere  negligent  driving  in  itself,  if  accom- 
panied by  no  injury  to  the  plaintiff,  was '  not 
actionable  at  all,  for  it  was  not  a  wrongful  act  at 
all  till  a  wrong  arose  out  of  the  damage  which  it 
caused.  One  wrong  was  done  as  soon  as  the 
plaintiff's  enjojTuent  of  his  property  was  sub- 
stantially interfered  with.  A  further  wrong  arose 
as  soon  as  the  driving  also  caused  injury  to  the 
plaintiff's  person.  Both  causes  of  action,  in  one 
0  sense,  may  be  said  to  be  founded  upon  one  act  of 
the  defendant's  servant,  but  they  are  not  on  that 
account  identical  causes  of  action.  The  wrong 
consists  in  the  damage  done  without  lawful 
excuse,  not  the  act  of  driving,  which  if  no  damaa^e 
had  ensued,  would  have  been  legally  unimportant. 
It  certainly  would  appear  nnsatismctory  to  hold 
that  the  damage  done  in  a  carriage  accident  to 
a  man's  portmanteau  was  the  same  injury  as  the 
damage  done  to  his  spine,  or  that  an  action  under 
Lord  Campbell's  Act  by  the  widow  and  children 
of  a  person  who  had  been  killed  in  a  railway 
collision  is  barred  by  proof  that  the  plaintiff 
recovered  in  his  lifetime  for  the  damage  done  to 
his  luggage.  It  may  be  said  that  it  would  be 
convenient  to  force  persons  to  sue  for  all  their 
grievances  at  once,  and  not  to  split  their  demands; 
bat  there  is  no  positive  law  (except  so  far  as  the 
County  Court  Acts  have  from  a  very  early  date 
dealt  with  the  matter)  against  splitting  demands 
which  are  essentially  separable  (see  Seddon  v. 
Tutc^,  1  Term  R.  607),  although  the  High  Court 
has  mherent  power  to  prevent  vexation  or  oppres- 
sion, and  by  staying  proceedings,  or  by  appor- 
tioning the  costs,  would  have  always  ample  means 
of  preventing  any  injustice  arising  out  of  the 
reckless  use  of  legal  procedure.  In  the  present 
case  the  plaintiff's  particulars  in  the  County 
Court  were  confined  to  the  damage  done  to  his 
cab;  the  injury  to  his  person,  therefore,  was 
neither  litigated  nor  considered  in  the  County 
Court.  The  real  test  is  not,  I  think,  whether  the 
plaintiff  had  the  opportunity  of  recovering  in  the 
first  action  what  he  claims  to  recover  in  the 
second  :  (see  Seddon  v.  Tutop,  1  Term  R.  607.) 
With  all  respect,  I  do  not  see  how  it  can  be  said 
that  Nelton  v.  Couch  (15  Com.  Bench  N.  S.  TO)  so 
decides.  That  case  establishes  only  the  con\  "rse 
rule,  vis.,  that  the  maxim  Nemo  debet  hit  vetcnn 
cannot  apply  where  in  the  first  action  the  plaintiff 
had  no  such  opportunity  of  satisfying  his 
claim.  The  language  of  Coleridge,  J.  and 
the  other  members  of  the  court  in  Hodsoll 
Y.  Stallebrau  (11  Adol.  &  Ell.  30)  must.  I 
think,  be  read  by  the  light  of  the  special   cir- 


cumstances of  that  case,  and  so  read  is  not  incon- 
sistent with  the  view  at  whi^  I  have  here  arrived. 
I  am  in  no  way  departing  from  the  language  of 
this  authority  in  holding,  as  I  do  in  the  present 
instance,  that  the  damage  for  which  the  plaintiff 
is  now  suing  accrues  from  a  different  injury,  and 
therefore  a  different  wrong,  from  that  for  which 
he  recovered  damages  in  the  County  Court.  The 
view  at  which  I  have  arrived  is  in  conformity 
with  the  reasoning  of  the  judgment  recently  pro- 
nounced by  this  court  in  the  case  of  Miiehetl  r. 
The  Darley  Mar*  Colliery  Company,  where  it 
was  held  (reversing  Lamib  v.  Walker,  38  L.  T.  Bep. 
N.  S.  643 ;  3  Q.  B.  Div.  389),  that  each  fresh  sub- 
sidence of  soil  in  the  case  of  withdrawal  of  sup- 
r)rt  gave  rise  to  a  fresh  cause  of  action.  Nor  do 
feel  called  upon  to  extend  the  application  of  the 
sound  and  valuable  principle  of  law  that  none 
shall  be  vexed  twice  for  the  same  cause  of  action 
to  a  case  to  which  it  has  never  yet  been  applied, 
and  to  which  it  can  only  be  applied  by  pursuiuK 
analog  to  lengths  which  woula  involve  practical 
injustice.  The  present  case  is  one  in  which  I  am 
conscious  that  lawyers  of  great  authority  do 
differ  and  will  differ.  But  on  the  whole,  in  my 
opinion,  the  judgment  of  the  Court  of  Queen^ 
Bench  ought  to  be  reversed,  and  the  judgment 
entered  at  the  trial  for  the  plaintiff  be  restored, 
with  costs  to  the  plaintiff,  including  the  costs 
below  and  of  this  appeal. 

Lord  CoLEBiDGS,  C.J. — In  this  case  I  am,  with 
much  regret,  unable  to  concur  in  the  jodgment 
of  my  brother  Bowen,  to  which  I  understand  the 
Master  of  the  Rolls  to  assent.  I  should  have  been 
glad,  in  the  face  of  this  difference  of  opinion,  to 
have  given  reasons  at  length  for  my  inability  to 
agree  in  the  judgment.  But  the  plaintiff  very 
naturally  presses  for  judgment,  and  I  am  unable 
to  do  more  than  shortly  to  express  my  dissent. 
It  appears  to  me  that  whether  the  negligence  of 
the  servant  or  the  impact  of  the  vehicle  which 
the  servant  drove  be  the  technical  cause  of  action, 
equally  the  cause  is  one  and  the  same.  That  the 
injury  done  to  the  plaintiff  is  injury  done  to  him, 
at  one  and  the  same  moment,  by  one  and  the  same 
act,  in  respect  of  different  rights — i.e.,  his  person 
and  his  goods — I  do  not  in  the  least  deny ;  but  it 
seems  to  me  a  subtlety  not  warranted  by  law  to 
hold  that  a  man  cannot  bring  two  actions  if  he  is 
injured  in  his  arm  and  in  his  leg,  but  can  bring 
two  if,  besides  his  arm  and  leg  being  injured,  his 
trousers,  which  contain  his  leg,  and  his  coat- 
sleeve,  which  contains  his  arm,  have  been  torn. 
The  consequences  of  holding  this  are  so  serious, 
and  may  be  very  probably  so  oppressive,  that  I  at 
least  must  respectfully  dissent  Q'om  a  judgment 
which  establishes  it.  I  think  the  court  below  was 
right,  and  that  this  appeal  should  be  dismissed. 

Judgment  reverted. 
Solicitors  for  the  plaintiff,  Abon  and  Clarke. 
Solicitors  for  the  defendant,  ArkcoU  and  CockeU. 
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(Before  Brett,  M.B.,  Bowex  and  Fry,  L.JJ.) 

Griffiths  v.  The  London  and  St.  Katherinz's 
Docks  Company,  {a) 

APPEAL  from  the  QUEEN's  BENCH  Dn'ISION. 

3fatter  and  servant — Action  for  injury  caused  hy 
dangerous  promises  —  Knowledge  of  master  — 
Ignorance  of  servant — Sufficiency  of  statement  of 
ctatnt. 

In  an  action  hy  a  sei-vant  against  his  master  to 
recover  damages  for  personal  injury  caused  tj/ 
the  defective  state  of  machinery  on  premises  or 
materials  provided  by  the  defendant  for  the  pur- 
poses of  the  work,  it  is  necessary,  tn  order  that 
the  plaintiff  may  succeed,  to  prove  that  the  danger 
or  defect  which  caused  the  tnjui-y  was  knovni  to 
the  defendant  and  was  not  known  to  the  plain- 
tiff, and  a  statement  of  daim  which  does  not 
allege  both  these  facts  discloses  nocaitse  of  action 
and  is  had. 

Judgment  of  Bay  and  Smith,  JJ.  (50  L.  T.  Sep. 
N.  S.  765)  affirmed. 

Action  to  recoTer  damages  for  personal  injuries. 
The  statement  of  claim  alleged  that  the  plain- 
tiff was,  at  the  time  of  the  accident  thereinafter 
mentioned,  in  the  employment  of  the  defendant 
company;  that  on  Saturday,  the  25th  Feb.  1882,  the 

Elaintifc  was  lawfully  in  or  near  one  of  the  ware- 
ouses  of  the  Boyal  Albert  Dock  the  property  of,  and 
in  the  use  and  occupation  of  the  defendant  com 
pany,  when  one  of  the  iron  doors,  being  part  of  the 
permanent  construction,  of  the  defenoants'  pre- 
mises, without  any  warning  gave  way  and  fell 
with  great  force  and  violence  upon  the  plaintiff  ; 
that  the  defendant  company  at  the  time  of  and 
pre\-ious  to  the  plaintiff  receiving  the  injury  com- 
plained of,  knew  or  ought  to  have  known  of  the 
defective,  unsafe,  and  msecure  condition  of  the 
iron  door,  and  that  it  was  altogether  owing  to  the 
negligence  of  the  defendant  company  that  the 
same  was  not  put  into  a  safe  and  secure  con- 
dition. 

Objection  of  law,  that  the  statement  of  claim 
-was  bad  on  the  grounds,  amongst  others,  that  it 
did  not  show  any  contract  between  the  defendant 
and  the  plaintiff  that  the  door  should  have  been 
in  any  condition  other  than  the  condition  alleged, 
nor  that  the  plaintiff  was  ignorant  of  its  condition, 
nor  any  duty  by  the  defendants  towards  the  plain- 
tiff in  relation  to  the  same. 

The  Divisional  Court  (Day  and  Smith,  JJ.) 
held  that  the  statement  of  claim  showed  no 
canse  of  action,  and  was  bad,  and  from  this  deci- 
sion, which  is  reported  50  L.  T.  Rep.  N.  S.  766 ;  12 
Q.  B.  piv.  493,  the  plaintiff  appealed. 

Ftllan,toTtixe  plaintiff,  in  support  of  the  appeal, 
referred  to 

Broum  t.  The  Aecrington  CottontpinniTig  Company, 
13  L.  T.  Bep.  N.  B.  94 ;  8  H.  ft  C.  511  ;   34  L.  J. 
a08,  Ez  : 
Watlinn  T.  OasOsr,  23  L.  T.  Bep.  N.  S.  815;  L.  Bep. 

6  Ex.  73 ; 
WHUams  T.  Clough,  3  H.  A  N.  258;  27  L.  J.  325, 
Ex. 
Barnes,  for  the  defendants,  was  not  called  on. 

Brett,  M.B. — I  am  of  opinion  that  this  is  not  a 
question  of  contributory  negligence,  but  a  ques- 
tion whether  any  cause  of  action  is  shown. 
Where  an  action  is  brought  by  a  servant  against 

(a)  Baportad  I17  P.  B.  Hdtobihb,  Em].,  B»rriiter«Miew. 


his  master  to  recover  damages  for  injury  caused 
by  the  wrongful  condition  of  machinery  or  pre- 
mises, or  of  anything  provided  to  enable  him  to 
do  his  work,  the  servant,  if  he  confines  himself  to 
the  allegation  of  danger,  shows  no  cause  of 
action.  Except  under  one  condition,  there  is  no 
duty  imposed  upon  the  master  to  see  that  the 
premises  or  materials  are  safe.  That  has  been  the 
law  ever  since  the  decision  in  Priestley  v.  Fowler 
(3  M.  &  W.  1).  The  only  case  in  which  there  is  a 
cause  of  action  is  where  the  danger  or  defect  is 
known  to  the  master  and  is  not  known  to  the 
servant.  The  knowledge  of  the  master,  and  want 
of  knowledge  on  the  part  of  the  servant,  together 
make  a  cause  of  action,  and  the  general  rule  is 
that  these  two  things  have  to  be  averred  and 
proved.  I  am  therefore  of  opinion  that  the 
teamed  judges  who  decided  this  case  in  the  court 
below  were  right.  The  case  of  Wath'ng  v. 
OastUr  (23  L.  T.  Rep.  N.  S.  815 ;  L.  Bep.  6  Ex.  73) 
was  citeid  on  behalf  of  the  plaintiff,  and  it  is  said 
that  the  view  taken  by  Ifartin,  B.  in  that  case 
conflicts  with  the  judgment  of  the  Divisional 
Court  here.  I  am  of  opinion  that  it  does  not, 
because  he  held  that,  altnough  one  of  these  two 
propositions  was  not  expressly  put  foward,  still  it 
could  be  implied  from  the  language  of  the  declara- 
tion, which  he  said  contained  enough  to  show  that 
the  deceased  did  not  know  the  risk  he  was 
running.  I  think  the  case  of  Williams  v.  Clough 
(3  H.  &  N.  258)  is  against  Mr.  Fillan's  contention, 
because  it  was  held  there  that  the  declaration 
must  contain  an  averment  that  the  danger  was 
not  known  to  the  plaintiff.  It  was  suggested  by 
Bramwell,  B.  that  it  ought  also  to  contain  an 
averment  that  he  had  no  means  of  knowledge, 
but  the  rest  of  the  court  differed  from  him  on 
that  point,  because  they  thought  that  any  aver- 
ment as  to  this  latter  question  should  come  by 
way  of  answer.  For  these  reasons  1  am  of 
opinion  that  the  judgments  in  the  court  below 
are  right  on  the  grounds  on  which  they  are 
based. 

BowEN,  L.J. — I  am  of  the  same  opinion.  The 
old  form  of  declaration  showed  that  the  danger 
was  known  to  the  master  and  unknown  to  the 
servant.  Otherwise  there  was  no  cause  of  action, 
because  in  that  case  the  servant  ran  the  risk  of 
the  danger;  this  was  part  of  the  tonus  of  his 
service,  and  he  could  not  show  that  the  mastor 
was  in  default.  Therefore  to  show  that  the 
danger  was  unknown  to  the  servant  was  vital, 
and  if  this  was  not  proved  directly,  or  could  not 
be  inferred  from  the  circumstances  which  were 
proved,  there  must  be  a  nonsuit.  Mr.  Fillan  says 
that  the  objection  should  be  set  up  in  answer,  but 
as  to  this  the  terms  of  the  old  pleadings   are 

rinst  him.  In  Watling  v.  Oastler  (23  L.  T.  Rep. 
S.  816;  L.  Bep.  6  Ex.  Ti)  Kelly,  C.B.  and 
Martin,  B.  only  decided  on  the  ground  that, 
although  the  ignorance  of  the  servant  was  not 
alleged  there  in  tonus,  nevertheless  it  could  be 
implied  from  the  other  averments  which  were 
contained  in  the  declaration.  But  in  the  state- 
ment of  claim  in  the  present  case  there  are  no 
such  averments.  As  to  Williams  v.  Glouoh 
«  H.  &  N.  258)  I  agree  with  the  Master  of  the 
Bolls.  For  these  reasons  I  am  of  opinion  that 
the  contention  on  behalf  of  the  appellant  cannot 
be  supported.  It  is  to  be  regrettoa  that  the  state- 
ment of  claim  has  not  been  amended. 
Frt,  IjJ. — ^I  am  of  the  same  opinion.    Xt  is 
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plain  that  the  knowledge  of  the  master  and  the 
Ignorance  of  the  servant  are  neoessary  ingre- 
dients  in  order  to  establish  a  cause  of  action. 

JvdgmetU  affirmed. 

Solicitors  for  plaintiff,  Bordman  and  Go. 

Solicitor  for  defendants,  W.  M.  Haeov. 


Wednesday,  Noc.  19. 

{Before  Bbett,  M.B.,  Cotton  and  Lindlet,  L.JJ.) 

Beg.  on  the  prosecntion  of  Hoolet  v.  The 
LiCENSiKG     Justices     op     Pirehill     Noeth, 

SlAPFORDSHIBE.  (a) 
APPEAL  PROM  THE  QUEEN'S   BEKCH  DIVISION. 

Practice  —  Mandamut — Return  of  uneonditional 
compliance — Plea   to — Rulet  of  Supreme  Court 

'  1883,  Order  LIIL,  r.9;  Order  LXYJU.,  r.l; 
Order  LXXIL.  r.  2. 

Where  a  return  is  made  to  a  writ  of  mandamus  of 
unconditional  compliance  therewitlh,  the  prosecutor 
can  still  plead  to  the  return,  notwithstanding  the 
provisions  of  Order  LIIL,  r.  9,  as  the  former 
practice  is  feepi  alive  by  Order  LXVIIL,  r.  1, 
and  Order  LXXIL,  r.  2. 

Judgment  of  Mathew  and  Bay,  JJ.  affirmed. 

This  was  an  appeal  by  the  defendants  from  the 
judgment  of  Mathew  and  Day,  JJ.,  dismissing  a 
motion  to  strike  out  or  set  aside  a  plea  to  a^tnm 
to  a  writ  of  mandamus. 

The  judgment  appealed  from  is  reported  ante, 
p.  203,  where  the  facts  are  fully  stated. 

The  appeal  was  argued  by  Bosanquet,  Q.C. 
(H.  B.  Greene  with  him)  for  the  appellants,  and 
by  Jelf,  Q.C.  (John  Bose  with  him)  for  the  re- 
spondent. 

The  following  statutes,  rules,  and  authorities 
were  referred  to : 

9  Anne,  0. 20  (25  in  Beviaed  Statutes) ,  s.  2, 1  Cliithr'a 

Statntee.  4th  edit.  1248 ; 
1  WiU.  0.  21, 4  Chitty'fl  Statntei,  4tb  edit.  348 ; 
6  &  7  Yiot.  0.  67,  4  Chitty's  Statutes,  4th  edit.  350 ; 
The  Common  Law  Procedure  Act  1854  (17  &,  18  Viot. 

o.  125),  B.  77,  3  Chitty's  Statutes,  4th  edit.  951 ; 
The  Statute  Taw  Bevixion  and  Civil  Procedure  Act 
1883  (46  &  47  Viot.  o.  49),  Annual  Continuation  of 
Chitl^'s  Statutes,  vol.  1,  part  3,  page  454,  oom- 
menoing  on  24th  Oct.  18£3,  and  cepaaling  all  the 
above-mentioned  enaotments ; 
The  Supreme  Court  of  Judicature  Act  1875  (38  &  39 
Viot.  o.  79),  8.  21.  3  Chitty's  Statutes,  -Ith  edit. 
769; 
Bnles    of  the  Supreme    Court  1883,  Order   Lin., 

r.  9,  Order  LXVUL,  r.  1,  Older  LXXIL,  r.  2 ; 
Tappuiff  on  Mandamus,  408 ; 
Seg.  v.Maxnwarinq.  27  L.  J.  278,  M.  C. ; 
Beg.  V.  Bingham,  4  Q.  B.  877 ; 
Beg.  V.  The  Earl  of  Dartmouth,  5  Q.  B.  878. 
Beett,  M.R. — The  dispute  which  gives  rise  to 
the  present  appeal  is  this.     A  writ  of  mandam,us 
was  issued  to  the  magistrates,  and  it  was  alleged 
that  they  had  failed  to  hear  and  determine  an 
application  for  the  renewal  of  a  licence.    The 
magistrates  make  a  return  to  the  writ,  and  the 
person  who  claims  the  mandamus  disputes  the 
accuracy  of  that  return.     The  magistrates  say 
that  they  have  obeyed  the  writ,  but  the  prose- 
cutor wishes  to  bring  forward  facts  to  show  that 
they  are  wrong  in  saying  so.    It  is  said  on  behalf 
of  the  magistrates,  that  the  prosecutor  cannot  do 
this,  but  that  he  must  bring  an  action  for  a  false 
return.    The  falsehood  complained  of  in  such  an 

(a)  Reported  by  P.  B.  HciCBisa,  £aq.,  BarrlateMit-Iiaw. 


action  would  be  that  the  magistrates  did  not,  in 
fact,  hear  and  determine  the  application.  The 
same  facts  that  are  stated  in  the  plea  now  before 
us  would  be  brought  forward,  and  the  opinion  of 
the  court  as  to  those  facts  would  be  taken.  The 
point  to  be  decided  comes  to  this  :  Are  the 
parties  entitled  to  raise  the  question  at  this  stage, 
or  must  these  proceedings  now  be  stopped,  and 
other  proceedings  begun  P  This  is  what  we  are 
called  upon  to  det«rmine,  and  unless  we  are 
obliged  to  decide  otherwise,  I  think  we  ought  to 
prefer  the  more  simple  form  of  proceeding,  which 
IS,  to  raise  the  question  now,  to  the  other  form  of 
proceeding  which  has  been  suggested,  which  is 
not  so  simple,  namely,  to  bring  an  action  for  s 
&lse  return.  The  writ  here  is  not  a  peremptory 
writ  of  mandamus,  so  we  need  not  now  determine 
as  to  the  course  of  procedure  in  the  case  of  a 
peremptory  writ.  The  ma^trates  must  know 
that  the  parties  wish  the  dispute  as  to  whether 
the  application  has  been  heard  and  determined 
to  be  decided.  The  usual  way  of  determining 
such  a  question  (as  to  which  there  are  very 
few  cases  in  the  books)  appears  to  have  been 
for  the  magistrates  to  state  what  they  have 
done,  so  as  to  raise  the  question  before  the 
court.  I  should  suppose  that  this  had  been  the 
almost  invariable  course.  It  is  not  denied  that 
the  facts  which  the  magistrates  thus  alleged  could 
be  traversed,  or  that  there  could  have  been  a 
demurrer.  Here,  however,  the  magistrates 
take  upon  themselves  to  decide  as  to  whether 
they  have  obeyed  the  writ  or  not.  If  the 
appellants'  contention  is  to  prevail  the  magis- 
trates would  always  have  it  in  their  power, 
by  adopting  this  course,  to  force  on  the  prose- 
cutor the  necessity  of  bringing  an  action  for  » 
false  return.  Now,  how  were  the  proceedings 
regulated  by  the  statute  of  Anne?  Could  the 
return  be  questioned  by  a  traverse  under  that 
statute  P  It  seems  to  me  that  the  words  of  the 
statute  of  Anne  are  large  enough  to  bear  the 
construction  that  the  return  could  be  so  ques- 
tioned. The  fact  that  the  magistrates  nave 
obeyed  the  writ  is  a  material  fact,  and  therefore 
an  allegation  that  they  had  done  so  could  be 
traversed.  That  was  the  course  of  procedure 
where  it  was  necessary,  but  the  practice  which 
was  ordinarily  followed  never  made  it  necessary. 
We  must  now  see  how  the  Judicature  Acts  and 
Rules  have  dealt  with  the  practice.  By  Order 
LIII.,  r.  9  :  "  Where  any  return  is  made  to  a  writ 
of  mandamus  other  than  an  unconditional  com- 
pliance therewith,  the  applicant  may  plead  to  the 
return,"  Ac.  It  is  clear  to  my  mind  that  the  person 
who  drew  that  rule,  and  the  judges  who  passed  it, 
thought  there  could  be  no  plea  to  a  i-etum  of 
unconditional  compliance.  However,  the  rule 
has  not  in  terms  dealt  with  that  case,  but  has 
excepted  it ;  and,  as  it  is  a  Inatter  coming  under 
the  head  of  proceedings  on  the  Crown  side  of  the 
Queen's  Bench  Division,  which  ia  not  expressly 
provided  for  by  the  rules,  it  comes  within  the 
provisions  of  Order  LXVIII.,  r.  1,  and  is  not 
affected,  while,  by  Order  LXXIL,  r.  2,  the  old 
procedure  is  continued.  Then  it  comes  to  this, 
that  under  the  statute  of  Anne  a  return  such  as 
this  might  be  pleaded  to,  and  the  rules  made 
under  the  Judicature  Acts  preserve  that  right. 
But  it  is  said  that  the  statute  of  Anne  is  repealed, 
and  this  is  true,  but  it  was  not  repealed  until  the 
exact  time  when  the  roles  came  into  force,  and 
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therefore  the  procedure  under  it  tros,  up  to  that 
date,  then  existing  procedure.  If  the  rules  say  that 
the  procedure  is  to  be  applied  to  future  proceed- 
ings the  statutes  which  created  that  procedure  are 
no  use,  and  therefore  they  are  repealed,  because 
they  have  become  an  incumbrance  on  the  Statute- 
book.  For  these  reasons  I  am  of  opinion  that 
the  better  course  in  this  case  is  to  adhere  to  the 
view  adopted  in  the  judgment  of  the  Divisional 
Court,  although  I  do  not  say  that  good  reasons 
could  not  be  given  either  way.  I  think  uhe 
judgment  ought  to  be  affirmed,  principally  on 
the  ground  which  I  first  mentioned,  that  it  is  our 
duty,  where  possible,  to  advance  and  simplify  the 
remedy. 

CoTTOM,  L.J. — I  also  think  this  appeal  must  fail. 
The  question  is  one  of  procedure,  and  we  have  to 
decide  whether  the  dispute  can  be  tried  in  this 
way,  or  whether  there  must  be  an  action  for  a 
false  return.  I  think  it  should  be  tried  by  a 
traverse.  The  question  is  whether  what  wa« 
done  here  was  a  hearing  and  determining  of  the 
application  for  the  renewal  of  a  licence  as  alleged 
in  the  return  made  by  the  magistrates  to  the 
writ  of  Tnavdamiit.  Order  LIII.,  r.  9  deals  with 
returns  to  writs  of  numdamut,  but  it  excludes 
this  case  by  the  words  "  other  than  an  uncondi- 
tional  compliance  therewith,"  and  therefore  it 
does  not  apply.  Then  it  is  said  that  the  practice 
of  pleading  to  writs  of  mandamut  existed  only 
under  the  statutes  of  Anne  and  William  Fv. 
which  have  been  referred  to,  and  that  these  Acts 
have  been  repealed  by  the  Statute  Law  Revision 
and  Civil  Procedure  Act  1883  (46  &  47  Vict. 
c.  49.)  I  think  it  would  be  a  wrong  construction 
of  that  Act  to  hold  that  the  repeal  prevented  the 
practice  under  the  repealed  Acts  from  being 
"  present  procedure  and  practice "  within  the 
meaning  of  Order  LXXIL,  r.  2,  which  came  into 
operation  at  the  same  time  as  the  repealing  Act. 
I  cannot  see  that  any  return  is  excepted  from  the 
words  of  9  Anne,  c.  20,  s.  2,  "  As  often  as  .  .  . 
any  writ  of  mandamus  shall  issue  .  .  .  and  a 
return  shall  be  made  thereunto,  it  shall  and  may 
be  lawful  to  and  for  the  person  or  persons  suing 
or  prosecuting  such  writ  of  mandamxia  to  plead  to 
or  traverse  all  or  any  the  material  facts  contained 
"within  the  said  return."  I  cannot  see  what  there 
is  to  restrict  the  generality  of  the  word  "  return  " 
in  that  Act.  That  this  is  a  return  is  shown  by 
the  words  of  Order  LIIL,  r.  9,  which  expressly 
except  a  return  of  unconditional  compliance.  I 
therefore  see  no  reason  to  restrict  the  meaning  of 
the  word,  and  I  think  that  the  former  procedure 
remains  in  force,  because  by  Order  LXjCIL,  r.  2, 
"  where  no  other  provision  is  made  by  the  Acts 
or  these  rules,  the  present  procedure  and  practice 
remain  in  force."  There  is  properly  speaking  no 
practice,  because  there  are  no  cases  to  be  found, 
but  the  statute  of  Anne  regelated  procedure,  and 
this  therefore  was  the  procedure  existing  when 
the  rules  came  into  force.  But  it  is  said  that 
Order  LXVIIL,  r.  1,  prevents  Order  LXXIL,  r.  2, 
from  applying  to  a  prerogative  Tnandamus, 
because  by  the  former  rule  "  nothing  in  these  rules 
save  as  expressly  provided  shall  affect  the  proce- 
dure or  practice  in  .  .  .  proceeding's  on  the 
Crown  side  of  the  Queen's  Bench  Division,"  and 
because  there  is  not  an  express  reference  to  pre- 
rogative mandamus  in  Order  LXXIL,  r.  2,  there- 
fore that  rule  does  not  preserve  the  previously 
existing  practice  in  the  case  of  prerogative  man- 


'  damns.  1  am  of  opinion  that  this  is  an  unsound 
construction,  and  tnat  it  is  wrong  not  to  construe 
the  rules  as  made  with' knowledge  of  the  repeal 
(when  the  rules  came  into  force)  of  the  statute  of 
Anne,-which  clearly  applied  to  prerogative  mam- 
damtu. 

LiNDLEY,  L»J. — I  am  of  the  same  opinion.  The 
difficulty  in  this  case  arises  from  the  wording  of 
Order  LIII.,  r.  9.  It  is  obvious  that  the  framers 
of  that  rule  thought  that  returns  such  as  this 
could  not  be  traversed.  That  in  practice  they 
have  not  generally  beeb  traversed  is  beyond 
question,  but  it  does  not  by  any  means  follow  that 
they  are  not  traversable.  Mr.  Bosanquet  says 
that  the  meaning  of  the  word  "  return  "  in  the 
statute  of  Anne  is  narrower  than  in  Order  LIII., 
r.  9,  and  does  not  include  a  certificate  of  com- 
pliance. I  cannot  find  from  the  wording  of  that 
Act  that  this  is  so.  I  think  the  present  case 
comes  within  the  rule  preserving  the  existing 
practice  (Order  LXXII.,  r.  2).  The  argument  as 
to  the  repeal  of  the  Ac^s  of  Anne  and  William  lY. 
is  too  refined  to  be  sound.  Its  effect  is  to  invite 
us  to  defeat  the  object  of  the  Legislature,  and  ta 
work  the  repealing  Act  of  1883  and  the  rules  of 
the  same  year  so  as  to  destroy  each  other. 

A])peal  dismissed. 

Solicitors  for  the  prosecutor,  Bobinson.  Preston, 
and  Stow,  for  Hollinshead  and  Moody,  Tunstall. 

Solicitors  for  the  defendants,  Thomas  White 
and  Sons,  for  Hand,  Blakiston,  and  Everett, 
Stafford. 

SITTmGS  AT  WESTMINSTEB. 
Monday,  Nov.  17, 1879. 

(Before  Lord   Coubidoe,  C.J.,  Bramwell    and 

BiETT,  ii.JJ.) 

Peekins  v.  Daxgerfield  and  Wife,  (a) 

APPEAL  PROM  THE  QtlEBU's  BESCH  DIVISIOIT. 

Practice — Finding  of  jury — Jttdgment  gieen  con- 
trary to  finding — Order  for  new  trial — if.  8.  C. 
1875,  Order  XXXVI.,  r.  22a;  Order  XL.,  r.  4; 
OrderLriII.,r.5a. 
Under  the  Bules  of  the  Su/preme  Court  1875  a  judge, 
after  leaving  a  question  to  the  jury  at  the  trial  of 
an  action,  had  no  power  to  give  judgment  con- 
trary to  the  findijig  of  the  jury  on  tJie  question  so 
left  to  thetn,  and  therefore  where  this  vourse  was 
adopted  the  Court  of  Appeal  ordered    a   new 
trial. 
This  was  an  action  to  recover  the  sum  of  200Z.,  as 
liquidated  damages,  for  an  aUeged  breach  by  the ' 
female  defendant,  after  marriage,  of  a  covenant 
entered  into  by  her  before  marriage. 

The  defendants  were  sued  jointly  under  37  &  38 
Vict.  c.  60  (since  repealed  by  46  &  46  Vict.  c.  76, 
s.  22.) 

In  1877  the  female  defendant,  then  a  widow, 
sold  to  the  plaintiff  a  dairy  business  which  she 
had  been  carrying  on,  and  at  the  same  time  cove- 
nanted with  him  not  to  carry  on  a  similar  busi- 
ness within  the  distance  of  one  mile  from  the 
premises.  She  then  removed  to  other  premises, 
within  the  distance  of  one  mUe,  and  set  up  a  busi- 
ness of  a  different  kind. 

In  1878  she  married  the  male  defendant,  and 
shortly  afterwards  the  business  of  a  dairy  was  set 

(a)  Boported  by  P.  B.  HuTCHixs,  Esq.,  Barrl»ter-at-Lttir. 
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up  and  carried  on  on  the  premises  to  which  she 
had  removed,  which  was  the  alleged  breach  of 
covenant  relied  on  for  the  plaintiS. 

At  the  trial  before  Pollock,  B.  and  a  common 
jury  it  was  objected  that  there  was  no  evidence 
against  the  defendants. 

The  learned  judge,  however,  left  to  the  jury 
the  question  whether  the  dairy  bchiuess  which 
was  carried  on  was  the  business  of  the  husband 
or  of  the  wife.  The  jury  found  that  it  was  the 
business  of  the  wife. 

The  case  was  reserved  for  further  consideration. 

Afterwards  Pollock,  B.  gave  judgment  for  the 
defendants,  and  from  that  judgment  the  plaintiff 
now  appealed. 

Talfowrd  Salter,  Q.C.  (C.  C.  Scott  with  him)  for 
the  plaintiff. — ^The  judgment  was  wrongly  entered, 
and  ought  to  be  set  aside :  (R.  8.  C.  1875,  Order 
XL.,  r.  4.)  (a)  The  finding  of  the  jury,  that  the 
business  belonged  to  the  wife,  has  never  been  set 
aside  by  the  court,  and  while  it  remains  the  defen- 
dants cannot  be  entitled  to  judgment.  There  was 
sufficient  evidence  to  justify  the  jury  in  finding 
as  they  did : 

Lomll  V.  Neviton,  89  L.  T.  B«p.  N.  S.  609 ;  4  C.  P. 

DiT.  7 ; 
Ashworth  V.  (httratn,  37  L.  T.  Bep.  N.  S.  85  ;  5  Ch. 

Div.  928 ; 
Laporia  r.  Coitick,  31  L.  T.  B^.  N.  8.  48i. 

Henry  Sutton  (Kemp,  Q.C.  with  him)  for  the 
defendants. — ^There  is  no  ground  for  this  appeal. 
The  point  that  there  was  no  evidence  for  the  jury 
was  taken  at  the  trial,  and  all  that  Pollock,  B. 
did  was  to  ask  the  jury  a  question,  which,  if  it  had 
been  answered  in  favour  of  the  defendants,  would 
have  ended  the  case.  By  R.  S.  C.  1875,  Order 
XXXVI.,  r.  22  a,  (6)  "the  judge  may  at  or 
after  the  trial  direct  that  judgment  be  entered  for 
any  or  either  party."  This  gives  power  to  the 
jadg^  to  disregard  the  findings  of  the  jury; 

Lord  Coleridge,  C.J. — We  all  think  it  would 
be  more  satisfactory  that  there  should  be  a  new 
trial,  which  we  have  power  to  order  by  R.  S.  C. 
1876,  Order  LVIII.,  r.  6  a.  (c)  We  think  this 
will  be  the  best  and  most  just  way  of  ending  the 
matter.  We  are  all  of  opinion  that,  whatever 
may  be  the  merits  of  the  case,  Pollock,  B.  had  no 
power  to  do  what  he  did  in  giving  judgment  for 
the  plaintiff,  contrary  to  the  finding  of  the  jury, 
on  the  question  which  he  had  submitted  to  them. 
The  costs  of  the  appeal  will  be  the  plaintiff's. 

Order  for  a  new  trial. 

Solicitors  for  the  plaintiff,  CoUint,  WUkiTUon, 
and  Co. 

Solicitors  for  the  defendants,  Lowleas  and  Co. 

(a)  Where  at  or  after  the  trial  of  an  aotion  b7  a  jury, 
the  jndfre  has  directed  that  any  jndgment  be  entered, 
anj  party  may,  withont  any  leave  reBenred,  apply  to  set 
aude  Bnch  jadgment,  and  enter  any  other  ja^ment,  on 
the  ground  that  the  iadp:ment  directed  to  be  eaterM  is 
wrong  by  leaaon  of  the  jndge  having  oaosed  the  findimg 
to  be  wTonzly  entered  with  reference  to  the  finding  of  the 
jury  vpon  the  qnestion  or  qnestions  enbmitted  to  them. 
...  An  application  nnder  this  mle  shall  be  to  the 
Court  of  AppeaL 

The  oorreaponding  provisione  now  in  foroe  are  con- 
tuned  in  B.  S.  C.  1888,  Order  XL.,  rr.  8,  4,  and  5. 

(b)  Be-enaoted  by  B.  S.  C.  1883,  Order  XXXVI.,  r.  39. 
(e)  Be-enaoted  by  B.  8.  C.  1883,  Order  LVIH.,  r.  5. 


JHIGH    COURT   OF   JUSTICE. 

I       -'      CHANCERY  DIVISION. 

I       ^   .-•  Saturday,  Nov.  1. 

•'        fcnj   (Before  Bacon,  V.C.) 

WooDRUPP  V.  The  Brecon  and  Merthyr  Tidhl 
Junction  R.ulway  Company,  (a) 

Bailway — Siding — Order  of  Board  of  Trade — Cottt 
of  repotr* — Injunetum — 5  ^  6  Vict.  c.  55,  ts.  i, 
6,  and  12 — BaUwayi  Clauses  Act  1845  (8  Yid.  c. 
20),  M.  76  and  92. 
A  railway  company  requesf-ed  the  plaiiUiff  in  this 
action,  the  owner  of  a  siding,  to  provide  signalling 
or    irUerloeking  apparatus  for   his  junction  m 
accordance  with  an  order  of  the  Board  of  Trade, 
or  to  pay  the  cost  of  the  vsork  if  done  hy  the  com- 
pany.   On  his  refusal  the  company  took  vp  the 
junction. 
On  motion  hy  the  plaintiff  to  restrain  the  company 
from,  inteifering  with  his  junction,  the  Court  htld 
that  the  company  was  not  entitled  to  compel  ike 
plaint'^  to  do  the  work,  or  pay  the  cost  of  it,  and 
granted  an  injunction. 
This  was  a  motion  on  behalf  of  the  plaintiff  in 
the  action,  3tr.   Philip    Thomas   Woodruff,  the 
occupier  of  a  foundry  at  Machen,  a  station  on  a 
branch  line    of   the   defendants'  railway,  asking 
tha^i  the  defendants,  their  officers,  servants,  ana 
agents,  might  be    restrained  by  the  order  and 
injunction  of  the  court  from  continuing  to  prevent 
communication    between    the    plaintiff's   branch 
railway  at  Machen,  in  the  county  of  Monmouth, 
and  the  defendants'  railway,  and  from  continuing 
to  prevent  the  plaintiff  from  bringing  carriages 
to  and  from  the  said  branch  railway  and  the 
defendants'  railway,  and  that  the  defencmnts  might 
be  ordered  to  restore  the  junction  between  the  .said 
branch   railway  and  the  defendants'  railway  in 
such  a  manner  as  to   permit    carriages   to  be 
brought  to  and  from  the  said  branch  railway  and 
the  defendants'  railway. 

A  junction  has  existed  communicating  between 
the  plaintiff's  foundry  and  the  defendants'  milvray 
since  1855,  and  is  the  sole  means  by  which  the 
owners  of  the  foundry  can  rfemove  their  castings. 
The  junction  was  formed  by  movable  points  or 
switches  worked  by  a  hand  lever. 

Under  an  Act  passed  in  1882  the  defendants 
doubled  their  line  for  the  purpose  of  increased 
passenger  and  goods  traffic,  and  Col.  Rich,  the 
Inspector  of  the  Board  of  Trade,  after  surveying 
the  line,  in  his  report  required  the  defendants  to 
provide  signalling  or  interlocking  apparatus  for 
the  plaintiff's  junction,  so  as  to  enable  the  points 
to  be  worked  by  a  lever  from  the  signal-box.  The 
defendants  requested  the  plaintiff  to  do  the  work, 
or  to  pay  the  cost  of  the  work  if  done  by  theili. 
This  the  plaintiff  refused  to  do. 

In  May  1884  the  defendants  removed  the  junc- 
tion. Tne  foundry  has  not  been  worked  since 
1882,  but  there  are  on  the  premises  plant, 
machinery,  and  castings,  and  the  plaintiff  said 
that  he  intended  to  work  the  foundry  when  the 
junction  was  restored. 

Marten,  Q.C.  and  Hunter  for  the  plaintiff. — ^The 

plaintiff  has  a  right  to  the  junction  under  sect.  76 

of  the  Railways  Clauses  Act  1845  (8  Vict,  c  20). 

The  company  have  no  right  to  make  us  pay  the 

(•}  BapoTted  by  Fbasois  E.  Ady,  Em|.,  BuT<ater«t-Uiw. 
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expenses  of  their  new  system  of  interlocking 
points ;  in  any  case  they  had  no  right  arbitrarily 
to  cut  off  our  junction;  they  cannot  withdraw 
the  licence  to  make  a  siding  when  once  given.  The 
court  has  power  to  interfere  to  protect  statutory 
rights  under  the  Act : 

Todd  and  Co.  r.  The  Midland  and  Oreat  Wtattm 
RaUway  of  Ireland,  L.  Bep.  Ir.,  9  Ch.  85 ; 

Bell  V.  lite  Midland  Railway  Company,  3  De  O.  & 
JonM,  673. 

Horton  Smith,  Q.C.  and  Dryden  for  the  defen- 
dant company. — This  is  a  passenger  railway.  The 
Board  of  Trade  has  complete  power  to  compel  as 
to  do  any  woi  ks  necessary  for  the  safety  of  the 
public :  (3  &  4  Vict.  c.  97,  and  5  &  6  "Vict.  c.  55, 
8S.  4,  6,  and  12.)  But  sect.  76  of  the  Railways 
Clanses  Act  1846  provides  that  "the  persons 
making  or  using  such  branch  railway  shall  be 
Imund  to  construct,  and  from  time  to  time  as  need 
nay  reqnire  to  renew,  the  offset  plates  and 
switches  according  to  the  most  approved  plan 
adopted  by  the  company,  and  under  the  direction 
of  their  engineer."  The  plaintiff  therefore  is 
bound  to  do  the  things  ordered  by  Col.  Rich  at 
the  instance  of  the  Board  of  Trade,  or  to  pay  the 
cost  of  them.  As  he  has  declined  to  do  either, 
we  have  a  right  to  cut  off  his  junction.  Then 
the  court  cannot  grant  an  injunction  to  give 
effect  to  the  rights  conferred  by  sect.  92  of  the 
Railways  Clauses  Consolidation  Act  1845;  the 
court  will  not  order  anything  which  involves 
doing  something  from  day  to  day  for  an  indefinite 
period: 

The  P<MO»'I  Dtttfryn  8l*am  Coal  Company  y.  The  Taff 
Vak  Railvmy  Company,  SO  L.  T.  Bep.  N.  S.  208 ; 
L.  Bep.  9  Cb.  App.  831. 
Then  the  foundry  is  not  running. 

Marten,  Q.C.  in  reply. — As  to  want  of  power  in 
the  court  to  make  tne  order,  the  court  did  inter- 
fere to  make  a  railway  construct  and  maintain  a 
siding : 

Or»»na  r.  The  We$t  Chethire  Railaay  Company,  25 
L.  T.  Bep.  X.  S.  409  i  L.  Bep.  13  Eq.  44. 

If  the  plaintiff  is  liable  to  pay  the  cost,  the  com- 
pany shonld  do  the  work,  and  sue  him  for  the  cost 
of  it.  The  defendants  are  trying  by  means  of  sect. 
76  of  the  Railways  Clauses  Act  1845  to  pat  the 
cost  of  the  new  system  of  points  ordered  by  Col. 
Rich  npon  the  traders,  but  sect.  76  does  not  apply 
to  a  new  system  such  as  an  interlocking  apparatus. 
Sect.  12  of  5'  &  6  Vict.  c.  55  also  only  refers  to 
new  branch  lines. 

Bacon,  V.C. — The  defendants  "are  empowered 
by  an  Act  of  Parliament  to  make  additions  to 
their  railway,  and  in  this  way  they  come  under 
the  control  of  the  Board  of  Trade.  The  inspector 
goes  down  and  {looks  at  the  line  and  says,  "  You 
•  have  several  branch  lines  running  out  of  vonr 
line,  and  one  in  particalar,  the  plaintiff's,  which 
requires  alteration ;"  that  is  to  say,  he,  having  the 
control  of  the  defendants'  railway,  points  out  to 
them  that  for  the  safety  of  the  public  they  must 
do  one  of  the  two  things,  they  must  have  the 
points  at  that  junction  interlocked  with  signals, 
or  the  junction  must  be  taken  up  altogether. 
That  is  a  direction  to  the  company,  with  which 
the  plaintiff  has  nothing  to  do.  But  the  plaintiff 
has  a  right  under  sect.  76  to  have  his  siding  con- 
nected with  the  railway.  The  defendants  desire 
to  vary  the  railway,  ana  they  have  to  get  the  leave 
of  the  Board  of  Trade  to  make  the  alterations. 


That  leave  is  given  under  certain  conditions,  and 
then  they  come  to  the  plaintiff  and  say,  "  We  are 
compelled  to  make  improvements  at  your  junction, 
and  you  must  pay  for  them."  What  possible 
right  have  they  to  say  that  ?  It  can  only  be  by 
contract,  or  under  the  statute ;  but  there  is  no 
contract  between  the  parties,  and  there  is  no 
statutory  right  of  the  kind.  The  company  gave 
notice  of  their  claim  to  the  plaintiff,  and  he 
declined  to  comply,  and  thereupon  they  took  up 
the  junction,  and  deprived  him  of  the  use  of  the 
siding,  to  which  he  was  entitled  under  the  Act. 
In  fact  they  repealed  the  76th  section  as  far  as 
he  was  concerned.  The  case  in  the  Court  of 
Appeal,  The  Powell  Duffryn  Steam  Coal  Company 
V.  The  Taff  Vale  Railway  Company,  was  different. 
There  an  order  was  asked  for  that  the  company 
should  do  something ;  here  no  such  order  is 
wanted,  only  an  injunction  to  make  them  leave 
him  alone,  and  refrain  from  interfering  with  him. 
It  is  the  defendants  who  have  to  deal  with  the 
Board  of  Trade  inspector,  and  they  must  settle 
their  dispute  with  him  themselves.  There  is  no 
suggestion  that  there  is  any  invalidity  in  the 
plaintiff's  title,  and  no  such  Question  is  before  me. 
He  asks  that  his  right  under  the  76th  section 
should  be  respected ;  and  it  seems  to  me  that  he 
has  made  out  his  right  to  an  injunction. 

Solicitors:  Bobinson,  Pretfon,  and  iSifoto,  for 
Colbome,  Ward,  and  Colbom«,  Newpo^L  Mon- 
mouth ;  8.  F.  and  H.  Noyea.  ^ 

-A'       .J 

Friday,  Aug.  1,         '      "  / 

(Before  Peabson,  J.) 

Johnston  v.  Johnston,  (a) 

Marriage    tettlemeni^Setting    atide — Fraudulent 

mi»repre»vntation — Jimidtrfion. 
Tlie  plaintiff  in  an  action  to  set  aside  a  settlement 
made  upon  hx$  marriage    with    the    defendant 
I.  8.,  then  a  widow,  by  his  statement  of  claim 
alleged  that,   pireviout  to   the  execution  of  the 
settlement,  I.   S.  stated  to  him  that    her  first 
htuhand  had  been  divorced  from  her,  and  at  her 
suit,  by  reason  of  his  cruelty  and  adulter!/,  and 
further,  that  slie  had  not  herself  been  guilty  of 
aduUery  with  G.  W.,  to  whom,  after  the  death  of 
her  first  husband,  she  was  married.     He  further 
alleged  that  such  statements  were  made  to  induce 
him  to  enter  into  the  marriage  aixd  execute  tlie 
settlement ;  that,  in  reliance  on  tlie  representa- 
tions, and  in  consideration  of  the  marriage,  he 
executed  the  settlement ;  thai  the  marriage  was 
solemnised,  and  the  plaintiff  had  subsequently 
discovered,  and  it  ivas  the  fact,  that  the  represen- 
tations were  false  to  the  knowledge  of  the  defen- 
dant I.  S.,  the  truth  being  that  she  had  herself 
been  divorced  from  her  first  husband  at  his  twtt 
and  by  reason  of  lier  adrdteni  with'  G.  W. 
Held,  tliat  the  statement  of  claim  disclosed  no  ease 
upon  which  the  court  liad  jurisdiction  to  grant 
relief,  and  that  it  must  therefore  be  ordered  to  be 
struck  out  under  Order  XXV.,  r.  4. 
This  was  an  application  by  the  defendants  in  the 
action  for  an  order  under  Order  XXV.,  r.  4,  to 
strike  out  the  statement  of  claim,  on  the  ^fronnd 
that  it  disclosed  no  reasonable  cause  of  action. 

The  allegations  of  the  statement  of  claim  were 
as  follows : 

(a)  Beported  by  J.  F.  WAOaETTj^Eaq.,  BuiMm^X-Lltn. 
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1.  In  the  month  of  Jan.  1881  a  marriafn  was  oontsm- 
plated  between  the  plaintiff,  X>.  W.  J.,  and  the  defendant, 
I.  J.  (then  I.  S.,  widow],  and  it  was  arranged  between 
the  plaintiff  and  the  raud  1.  J.  that  the  said  manias 
riiomd  be  BoIemniBed  on  the  6th  Jan.  1881. 

2.  On  the  4th  Jan.  1881,  and  previons  to  the  ezeontion 
of  the  deeds  hereinafter  stated,  the  defendant,  I.  J., 
stated  to  the  plaintiff  that  her  first  hnsband,  J.  P.,  had 
been  divorced  from  her,  and  at  her  snit,  by  reason  of  hia 
adnltery  and  omelty ;  and  fnrther,  that  she  had  not 
cohabited  or  had  any  oonneotion  with  her  seoond 
bneband,  6.  W.,  before  her  marriage  with  him.  The 
■aid  statements  were  made  by  the  said  defendant  to 
indooe  the  plaintiff  to  oelebrate  his  intended  marriage 
with  her,  and  to  ezeonte  the  two  indentures  hereinafter 
etated. 

3.  The  plaintiff,  relying  on  tJie  said  representations 
made  to  him  by  the  said  I.  J.,  and  having  fnll  oonfidenoe 
in  their  tmth,  and  in  consideration  of  the  marria^ 
about  to  be  solemnised  between  the  plaintiff  and  the  said 
I.  J.,  entered  into  and  exeonted  the  two  indentnres 
hereinafter  stated. 

4.  By  an  indenture  dated  the  4th  Jan.  1881,  and  made 
between  the  plaintiff  of  the  first  part,  I.  S.  (the  defendant 
I.  J.),  widow,  of  the  second  part,  and  the  defendants 
Whiteford  and  Jones,  of  the  third  part,  the  plaintiff 
covenanted  with  the  said  defendants  to  convey  at  any 
time  after  the  celebration  of  the  said  marriage,  u 
Te^nired  in  writing  so  to  do,  unto  and  to  the  use  of-  the 
6aid  defendants,  weit  heir*  and  assigns  for  ever,  certain 
teal  property  npon  tntst  to  sell  the  same  and  stand 
possessed  of  the  proceeds  npon  oertun  tmsts  declared  by 
ue  indenture  next  hereinafter  stated. 

h.  By  another  indenture  dated  the  4th  Jan.  1881,  and 
made  between  the  same  persons  as  the  laat-stated  inden- 
iore,  it  was  declared  that  the  said  trustees  shonld  stand 
possessed  of  the  moneys^  to  arise  from  the  sale  of  the 
nereditaments  comprised  in  the  last-stated  indenture  a'nd 
the  rents  and  profits  thereof,  in  trust  to  pay  the  interest 
and  income  thereof,  or  the  said  rents  and  profits,  to  the 
defendant  I.  J.  during  her  life,  for  her  separate  use,  and 
after  her  decease  to  the  plaintiff  during  his  life,  and 
after  the  decease  of  the  survivor  of  them,  the  defendant 
I.  J.  and  the  plaintiff,  in  ixnst  for  the  ohild  or  children  of 
the  marriage  as  therein  mentioned  (if  any],  and  in  default 
of  children  in  trust  for  B.  S.,  the  daughter  of  the 
defendant  I.  J.  if  she  shonld  be  living  at  the  death  of  the 
■orvivor  of  them,  the  plaintiff  and  the  said  defendant ; 
bntin  case  she  should  then  be  dead,  npon  trust  for  the 
survivor  of  them,  the  plaintiff  and  the  said  defendant 
absolutely.  And  by  the  same  indenture  the  plaintiff 
covenanted  with  the  said  tmatees  to  m^e  np  the  yearly 
income  payable  to  the  defendant  I.  J.  nnder  the  tmsts 
thereinbefore  declared  to  the  fnll  sum  of  350i.,  and  also 
to  deposit  immediately  npon  the  said  marriage  taking 

Elace  the  certificates  for  1000  shares  in  J.  and  Sons 
dmited,  by  way  of  sesurity  for  the  conveyance  by  the 
plaintiff  of  the  nereditaments  comprised  in  the  indenture 
stated  in  the  previons  paragraph  hereof,  and  also  to 
assign  to  the  trustees  all  the  furniture,  plate,  ohina, 
glass,  linen,  books,  pictures,  and  other  household  goods 
and  effects  to  which  the  plaintiff  then  was  or  shonld  at 
any  time  thereafter  during  the  coverture  become  pos- 
■essed  of,  in  trust  for  the  separate  use  of  the  defendant 
I.  J.  during  her  life,  and  after  her  decease  for  the 
plaintiff  during  his  life,  and  in  default  of  children  of  the 
marriage  in  trust  for  the  survivor  of  them,  the  plaintiff 
and  the  said  defendant.  And  by  the  same  indenture  the 
.defendant  I.  J.  assigned  to  the  said  trustees  tiie  house- 
hold fnmitnre  and  effects  to  which  she  was  entitled,  and 

tlMD  in  or  about  her  house.  No.  25, square,  upon 

tmat  for  herself,  for  her  separate  use  for  life,  and  after 
)ier  decease  npon  tmsts  for  the  benefit  of  the  plaintiff 
dnring  his  life  as  therein  mentioned;  and  after  the 
decease  of  the  survivor  of  them,  the  snid  defendant  and 
the  plaintiff,  in  trust  for  the  defendant  B.  S.  absolutely. 

6.  The  fnmitnre  and  effects  to  which  the  plaintiff  was 
entitled  at  the  date  of  the  said  settlement  are  now  in  the 
iwaseasion  of  the  defendant  I.  J.,  who  claims  to  be 
entitled  to  the  same  for  her  life  under  the  settlement. 

7.  The  marriage  between  the  plaintiff  and  the  defen- 
dant I.  J.  was  duly  solemnised  on  the  6th  Jan.  1881. 
There  has  not  been  amy  issue  of  such  marriage. 

8.  The  plaintift  has  recently,  and  since  the  said 
marriage,  disooyered,  and  it  is  the  fact,  that  the  said 
representations  and  statements  made  by  the  d^endant  < 


I.  J.  to  him  as  aforesaid  were  entirely  false,  to  (3ie  know- 
ledge of  the  said  defendant.  At  the  date  of  the  said 
representations  the  defendant  I.  J.  had  been  divorced 
from  the  said  J.  P.  at  his  suit  and  by  leaaon  cf  het 
adultery  with  the  said  G.  W. 

The  defendants  to  the  action  were  I.  J.  herself, 
the  trustees  of  the  deeds  of  Rettlement,  and  B.  8., 
an  infant  mentioned  in  the  latter  of  those  deeds. 

The  plaintiffs  claim  was  : 

1.  That  it  might  be  declared  that  the  two  deeds  cf 
settlement  were  obtained  by  the  fraud  of  the  defendant 
I.  J. ,  and  that  the  same  might  be  set  aside  and  oancellsd 
and  delivered  up. 

2.  That  the  defendant  I.  J.  might  be  ordered  to  give 
np  to  the  plaintiff  the  honoehold  furniture  and  effects 
which  belonged  to  the  plaintiff  at  the  date  of  the  settle- 
ment, and  were  settled  by  him  (the  plaintiff),  making  no 
claim  to  the  fnmitnre  and  effects  Drought  into  settle- 
ment by  the  said  defendant. 

3.  Payment  by  the  dafendamt  I.  J.  of  the  oasts  of 
the  action. 

4.  General  relief. 

Cozens  Hardy,  Q.C.  and  SiaUard  for  the  defen- 
dants.— The  court  has  no  juriadiction  to  set  aside 
the  settlement  on  the  grounds  alleged : 

Evant  r.  Cnrrington,  1  L.  T.  Bep.  N.  8.  299;  IT. 
AiH.  598. 

The  jnrisdiction  is  restricted  to  the  administration 
of  the  trusts.  The  pleading  discloses  no  reason* 
able  cause  of  action,  and  would  have  been  demnr- 
r»ble  nnder  the  old  practice. 

Higgins,  Q.C.  and  Sivinfen  Eady  for  the  plain- 
tiff.— This  case  is  distinguishable  from  Eeans  v. 
Carrington  {ubi  sup.).  What  was  wanting  there 
is  to  be  found  here,  namely,  a  sufficient  allegation 
of  fraud  inducing  the  settlement  and  marriage. 
In  the  judgment,  moreover,  on  the  appeal  in  that 
case  there  are  remarks  in  our  favour :  (4  L.  T. 
Bep.  N.  S.  66;  2  De  G.  F.  &  J.  481.)  The  mar- 
riage with  the  person  to  whom  the  misrepresenta- 
tion is  made  does  not  absolve  the  person  making 
the  misrepresentation  from  its  effect.  [Peabsoj, 
J. — Every  part  of  the  consideration  runs  through 
the  whole  deed ;  the  marriage  was  the  considera- 
tion, and  that  cannot  be  set  aside.]  The  doctrine 
of  restUtUio  in  integrum  has  latterly  been  intei^ 
preted  to  mean  that  the  parties  are  to  be  restored 
to  their  original  position  so  far  as  may  be  without 
default  on  the  part  of  the  person  seeking  restitu- 
tion. The  settlement  can  be  severed  from  the 
marriage.  The  point  to  consider  is  whether  the 
misrepresentation  was  material  to  induce  the 
settlement.    They  referred  also  to 

Colambint  t.  Penhall,  1  S.  &  O.  228 ; 

Davidson's  Pieoedents,  Settlements,  p.  669,  note. 

Pearson,  J. — ^I  entertain  so  strong  an  opinion 
npon  this  cafe  that  I  think  it  very  mach  better  to 
decide  it  at  once,  in  order  that  if  I  am  wron^  I 
may  be  set  right  by  a  higher  court.  The  action 
is  mstituted  by  Mr.  D.  T.,  who  is  the  hnsband  ot 
the  first-named  defendant  I.  J.,  and  it  seeks  to  set 
aside  the  marriage  settlement  executed  on  their 
marriage  on  the  ground  that  the  lady  made  false 
representations  to  him  with  respect  to  herself 
and  her  previons  conduct,  which  if  she  had  not 
made  he  would  not  have  married  her.  That  is 
what  I  assume  rather  than  find  in  the  statement 
of  claim.  That  is  what  I  infer,  even  if  it  be  not 
expressed  there.  I  must  say  that  in  the  whole 
course  of  my  experience  I  have  only  seen  one 
action  at  all  within  the  range  of  this.  I  do  not 
recollect  the  facts  of  that  case  sufBcientlv  accn- 
rately  to  be  able  to  state  them,  but  in  substance 
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titey  came  not  exactly  to  this,  but  to  something 
lilce  it,  and  nndoubtedly  that  action  was  not  snc- 
cessf  ul  when  it  went  to  the  Court  of  Appeal,  (o) 
"Som  the  allegations  that  are  made  in  this  claim 
as  to  the  misrepresentations  of  the  lady  are 
these,  that  she  stated  to  her  future  husband 
before  the  marriage  that  she  had  herself  obtained 
a  divorce  from  her  first  husband  by  reason  of  his 
adultery  and  his  cruelty,  and  that  she  had  not 
been  guilty  herself  of  adulteir  with  G.  W.  It  is 
alleged  in  the  statement  of  claim  that  the  facts 
■were  otherwise,  and  that  the  divorce  was  obtained 
against  her  by  her  first  husband  on  the  ground  of 
her  adultery  with  G.  W.  The  first  olwerration 
Trhich  I  will  make  with  regard  to  that  is  this 
that,  if  the  husband  were  entitled  to  any  relief  in 
consequence  of  such  misrepresentations,  the  relief, 
as  it  seems  to  me,  to  which  he  ought  to  be  entitled 
-vronld  be  a  dissolution  of  his  marriage  with  the 
present  defendant,  because  they  are  misrepresen- 
tations not  with  regard  to  property  at  all,  but 
■with  regard  to  her  own  character  and  her  own 
condition,  and  they  are  those  which  would  go 
reaUy  to  prevent  the  marriage  altogether,  and 
have  no  bearing  whatever  upon  any  settlement 
which  might  be  made  on  the  marriage.  It  is 
admitted,  and  no  one  would  for  one  momont 
CMntend  otherwise,  that  it  is  impossible  for  me  to 
divorce  the  plaintiff  and  the  defendant.  What- 
ever conclusion  I  may  come  to  with  regard 
to  this  action,  the  marriage  is  a  good  and 
valid  marriage,  and  most  stand.  It  is  one  of  those 
cases  in  which  the  parties  having  undertaken  to 
come  together  for  better  or  worse,  unfortunately 
find  that  they  have  come  together  for  worse, 
and  must  abide  by  it.  It  seems  to  me  that,  if 
yon  are  to  adopt  this  argument,  and  to  go  on  with 
it,  it  would  come  to  this  :  inasmuch  as  every  wife 
who  marries,  by  the  simple  act  of  marriage,  as 
well  as  by  th«  vows  which  she  makes,  undertakes 
to  live  a  chaste  life,  belonging  to  her  husband, 
and  having  no  sort  of  improper  intimacy  with  any- 
body else,  that  then  you  ought  to  come  to  the 
conclusion  that,  in  all  cases  where  the  wife  breaks 
ber  marriage  vows,  that  is  a  suflficient  reason  for 
Betting  aside  ttie  settlement,  or  depriving  her  of 
any  benefit  of  the  settlement  which  she  has 
obtained.  If  a  misrepresentation  before  marriage 
is  a  snflicient  consiaeration  for  setting  aside  a 
settlement,  I  can  conceive  no  reason  why  a  breach 
of  the  marriage  covenant  should  not  be  also  a 
sufficient  consideration  for  setting  aside  that 
settlement  also.  It  is  quite  plain  it  is  not  so 
according  to  the  law  as  it  now  stands.  I  have 
nothing  to  do  with  the  question  which  may  very 
fairly  be  raised  as  to  whether  our  marriage  laws 
are  capable  of  improvement  or  not;  but  with 
regard  to  the  settlement  here,  it  is  perfectly  plain 
that  the  consideration  for  the  settlement  is  the 
marriage,  and  the  marriage  was  had;  the  con- 
sideration was  given,  and  the  consideration 
remains.  I  can  no  more  set  that  aside  simply 
because  the  marriage  was  induced  more  or  less 
by  misrepresentation,  than  I  can  set  aside  any 
other  deed  simply  because  the  parties  are  dis- 
satisfied after  havmg  entered  into  it.  I  must  say 
that  to  my  mind  there  is  no  ground  whatever 
for  any  relief  in  this  action  according  to  the 
statements  in  the  statement  of  claim,  as  I  nnder- 

(a)  His  Lordsliip  leferred  to  an  unreported  case  of 
Bentagt.T.  Hmeage. 


stand  the  law  at  the  present  moment,  and  T  there- 
fore order  this  statenjtent  of  claim  to  be  struck  out, 
and  I  dismiss  the  action  against  the  defendant. 

Rolicitors  for  the  plaintiff,  Parker,  Garrett,  and 
Farkw. 

Solicitors  for  the  defendants,  Barfley  and  Jamesl 
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(Before  Fikld,  Makistt,  and  Lofes,  JJ.) 

Weight  v.  Midland  Eailwat  Compaity.  (a) 

Negligence — Railway  company — Level  eroeeing  in 
itation  —  Contributory  negligence  —  Aeadent 
eauied  by  deceaaed's  owA  negUgenee — Provinee  of 
judge  and  jury. 

The  action  waa  brouqht,  under  Lord  CampbelFt 
Act,  by  a  tvidow,  /or  th«  lott  of  her  hutband. 
The  ckceated  intended  travelling  by  the  defen- 
dants' raihoay  to  N.  by  the  train  leaving  W.  at 
9.50  p.m.  He  arrived  at  W.  staiion  ahout 
9.30  p.m.,  and  took  hie  ticket  at  the  booking- 
office,  which  was  on  the  down  plaiform.  On  the 
up  platform,  from  which  his  train  was  to  start, 
there  was  no  waiting-room  of  any  kind  for  passen- 
gers, and  there  was  no  sltdter,  except  a  shed, 
open  in  front,  and  withmii  either  fire  orfirmlaoe. 
As  the  night  was  very  cold  and  dark,  tha 
decea,sed  went  into  the  waiting-room,  on  the  down 
platform,  and  there  waited  by  thefireuntU  the  train 
was  heard  approaching.  On  hearing  the  train 
approaching,  tA«  deceased  got  up  quickly  and 
hurried  to  get  over  to  the  other  side  of  the  line 
from  which  the  train  was  to  start.  There  was  no 
bridge  or  subtoay  across  the  line,  but  only  a  level 
crossing,  at  each  end  of  which  a  lamp  wasjixed. 
The  deceased  went  to  the  level  arossin^,  and 
attempted  to  cross  the  line,  when  the  tram  wa» 
about  twenty  yards  distant  from  the  crossing,  but 
before  he  urns  able  to  cross  he  was  struck  and 
kitted  on  the  spot  by  the  enqine  of  the  train  by 
which  lie  intended  to  travel.  The  ticket-office 
being  on  tlie  opposite  side  of  the  line  to  that  fi-om 
which  the  train  uias  to  start,  it  was  necessary  for 
the  deceased,  aft^r  getting  his  ticket,  to  cross  the 
Une,  and  there  was  no  means  of  crossing  except 
by  the  level  crossing.  At  the  approach  of  a  tram 
it  was  usxudfor  a  porter  to  starii  at  this  crossing, 
to  warn  passengers  against  crossing  wlien  a  train 
was  approaching ;  but  on  the  night  in  question 
tlwre  was  no  porter  at  the  crossing  to  give  warn- 
ing of  such  danger,  and  no  notice  toa»  given  of 
the  approach  of  the  train;  no  whistle  was 
sounded,  and  no  bell  was  rung. 

The  learned  judge,  holding  that  there  was  evideruse 
of  negligence  on  the  part  of  the  defendants  in  not 
having  a  porter  ai  the  crossing  to  wampassen' 
gers,  and  in  not  giving  iwtice  of  the  apjaroaek  of 
the  train,  left  the  whole  question  to  the  jury,  WM 
found  a  ve^-dictfor  tlie  plaintiff  for  lOOJ. 

Held,  that  the  judge  ought  to  have  withdrawn  ih» 
case  from  the  jury  and  directed  a  noTiauit,  on  tha 
ground  that  the  case,  at  the  end  of  the  plaint^* 
evidence,  disclosed  such  a  want  of  care  on  tho 
part  of  the  deceased,  and  s]u)wed  that  he  had  so 
far  conduced,  by  his  negligence,  to  his  own  death, 
as  to  disentitle  the  plaintiff  to  recover. 

Held  also,  that  in  an  action  for  damages  for  the 
negligence  of  the  defendants,  it  is  not  sufficient  to 

(a)  Beported  b;  Hekbt  IiUSB,  Ewi.,  Buriater-ftt-LkW. 
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entitle  the  plaintiff  to  have  his  ease  tuhmitted  to 
a  jury  that  he  has  proved  some  negligence  on 
the  part  of  the  defendante,  if  it  alto  appears, 
in  the  opinion  (ff  the  judge,  that  t]ie  plaintiff  was 
guilty  of  such  eontrilmtory  negligence  that  no 
reasonable  jury  eovld  find  a  verdict  in  his  favour. 
JPer  Manisty,  J. :  To  render  defendants  liable  for 
negligence  in  such  cases,  it  ii  not  sufficient  to 
prove  that  there  was  some  negligence  on  their 
part ;  it  is  necessary  to  prove  that  that  negligence 
was  negligence  "  whereby "  the  accident  was 
caused.  In  the  present  ease  there  was  no  evidence 
of  negligence  "  whereby  "  the  injury  was  caused  ; 
the  only  negligence  as  to  which  there  was  any 
evidence  was  the  negligence  of  the  deceased  himself. 

Motion  to  set  aside  the  yerdict  and  judgment 
entered  for  the  plaintifi,  and  enter  judgment  for 
the  defendant,  or  for  a  new  trial. 

Action  tried  at  Leeds  Assizes  on  the  9th  May 
1884,  before  Butt,  J.  and  a  special  jmy,  resulting 
in  a  verdict  for  the  plaintiff  for  lOOi. 

The  action  was  brought  under  Lord  Campbell's 
Act  by  a  widow  for  the  loss  of  her  husband. 

The  deceased,  William  Wright,  was  a  coal 
miner  living  near  Leeds,  and  at  the  time  of  the 
accident  his  earnings  averaged  about  27s.  a  week, 
though  some  few  years  ago  he  earned  as  much  as 
31.  per  week.  The  only  person  dependent  on  the 
deceased  was  the  plaintiff  herself,  with  the  excep- 
tion of  a  son  about  eighteen  years  of  age,  who 
was  partially  dependent  on  his  father,  though  he 
was  earning  about  10«.  6d.  a  week.  The  deceased 
intended  travelling  by  the  defendants'  railway  to 
Normanton  by  the  train  leaving  Woodlesforde  at 
«.60  p.m.  on  Sunday  the  17th  Feb.  1884.  He 
arrived  at  Woodlesforde  station  about  9.30  p,m., 
and  took  his  ticket  at  ths  booking-office,  wnich 
was  on  the  flown  platform,  the  opposite  side  of  the 
line  to  that  from  which  his  train  was  to  start. 
On  the  up  platform,  from  which  his  train  was  to 
start,  there  was  no  waiting-room  of  any  kind  for 
passengers,  and  there  was  no  shelter  except  a 
shed,  open  in  front,  and  without  either  fire  or 
fireplace.  As  the  night  was  very  cold  and  dark, 
the  deceased  went  into  the  waiting-room  on  the 
down  platform,  and  there  waited  by  the  fire  until 
the  train  by  which  he  intended  to  travel  was  heard 
approaching  from  Leeds.  There  was  no  bridge  or 
subway  for  passengers  to  cross  the  line  by,  but  only 
a  level  crossing  at  the  end  of  the  down  platform. 
On  hearing  the  train  approaching,  the  deceased 
got  up  eiuickly  and  hurried  to  get  over  to  the 
other  siae,  from  which  the  train  was  to  start. 
He  went  to  the  level  crossing  and  attempted  to 
cross  the  line  when  the  train  was  about  twenty  yards 
from  the  crossing,  but  before  he  was  able  to  cross 
the  engine  struck  him  and  he  was  killed  on  the 
spot.  There  were  other  passengers  in  the  waiting- 
room  with  the  deceased;  some  of  these  passM 
Over  in  safety  before  the  deceased ;  others  waited 
till  the  train  had  stopped.  At  the  approach  of  a 
train  it  was  usual  for  a  p>orter  to  stand  near  the  level 
icrossing  for  the  purpose  of  warning  passengers 
)i.gainst  crossing  the  line  when  a  train  was 
approaching ;  but  on  the  night  in  question  there 
Was  no  porter  there  to  warn  passengers  of  the 
danger,  and  no  notice  was  given  of  the  approach 
of  the  train  either  by  porters,  or  by  the  engine- 
driver  using  his  whistle,  or  by  a  bell  being  rang. 
'  The  judge  left  the  case  to  the  jury,  who  found 
a  verdict  for  the  plaintiff  for  1001. 


WiRs,  Q.C.  and  John  Edge  for  the  4efendants. 
— The  learned  judge  ought  to  have  withdrawn  the 
case  from  the  jury.  Tfliere  was  no  evidence  of 
any  negligence  on  the  part  of  the  defendants,  and 
certaiidy  none  which  caused  the  death  of  the 
deceased.  His  death  was  caused  by  his  own  negU- 
gence,  in  not  taking  that  ordinary  care  which  a 
prudent  man  ought  to  have  taken  under  the  cir- 
cumstances. He  knew  the  train  was  coming,  and 
if  he  had  looked  he  must  have  seen  it  only  a 
short  distance  off.  There  is  no  authority  to  show 
that  a  railway  company  is  bound  to  keep  a  porter 
at  a  crossing.  In  the  case  of  Stubley  v.  London 
and  North-Western  Railway  Company  (13  L. T. 
Eep.  N.  S.  376;  L.  Bep.  1  Ex.  13;  4  H.  &  C.  83; 
35  Ii.  J.  3,  Ex. ;  11  Jur.  964;  14  W.  &  B.  133)  it 
was  held  that  there  was  no  general  duty  on 
railway  companies  to  place  watchmen  at  public 
footways  crossing  the  railway  on  the  level.  Ifor 
is  there  any  statutory  obligation  on  a  railway 
company  to  provide  a  porter  at  a  level  crossing. 
They  also  cited 

Ditiltn,  Widdow,  and  Wexford  BaUvrnv  Company 

T.  Slattery,  39  L.  T.  Bep.  N.  8.  365  ;  3  App.  Cu. 

1155  ;  27  W.  B.  191 ; 
Metropolitan  Railway  Company  t.  Jadcton,  37  L.  T. 

Bep.  N.  8.   679  ;    3  App.  Cas.  193 ;  47  L.  J.  3(6, 

C.P.  ;  26W.  B.175! 
CltJF  T.  Midland  Railuiav  Conutany.  22  L.  T.  Bap. 

N.S.382J  L.  Eep.  5  Q.B.  858  ;  18W.B.456; 
Davty  T.  London  and  8ovth-We*tem  Railieay  Con- 

pany,  11  Q.  B.  Div.  213 ;    52    L.  J.  665,  Q.  B. ; 

affirmed  on  appeal,  49  L.  T.  Bep.  N.  8.  730 :  U 

Q.  B.  Div.  70;  53  L.  J.  58,  Q.  B.  ; 
fitn«r  T.  Ortai  Western  Baiheav  Ccmpany,  80  L.  T. 

Bep.  N.  8.  114 !    L.  Bep.  4  Ex.  117 ;  33  L.  J.  67, 

Ex.  ;  17  W.  B.  417. 
Digby  Seymour  Q.C.  and  Macmorran  for  the 
plaintiff. — "There  was  evidence  here  of  negligee 
on  the  part  of  the  defendants  in  not  havmg  a 
parter  at  the  crossing  to  warn  passengers  of  the 
danger  of  crossing  when  a  train  was  approaching. 
It  was  necessary  for  the  deceased,  after  taking 
his  ticket,  to  cross  the  line  in  order  to  get  to  the 
train,  and  as  there  was  neither  bridge  nor  sub- 
way, the  defendants  ought  to  have  had  a  porter 
at  the  level  crossing.  "That  being  so,  evidence  of 
contributory  negligence  on  the  part  of  the  deceased, 
even  if  there  were  such  negligence,  does  not 
entitle  the  judge  to  withdraw  the  case  from  the 
jury.  It  is  not  negligence  if  a  person  sees  a  tntin 
some  distance  off,  and,  luisjuc^ng  the  distance, 
risks  crossing,  having  in  fact  received  no  warn- 
ing.   They  cited 

Sogers  v.  Rhymntu  Railway  Company,  26  L.  T. 

Bep.  N.  8.  879  ; 
RadUy  y.  London  and  North-Weelem  Railway  Coat. 

pany,  35  L.  T.  Bep.  N.  S.  637;  1  App.  Cu.  <M; 

42  L.  J.  573,  Ex.  i  25  W.  B.  147 ; 
Dublin,  WickUne,  and  Wet^Ord  RailMay  ComftMy, 

V.  Slattery  {ytbi  rap.)  ; 
Bouth-Eaetem  Railway  Company  r.  Smititrma,*, 

47  J.  P.  773. 
Fleld,  J. — ^I  am  of  opinion  that  the  learned 
counsel  for  the  defendants  have  made  out  their 
right  to  have  the  order  which  they  pray  for  in 
this  case,  namely,  that  there  should  be  judgment 
of  nonsuit,  or  that  the  defendants  should  have 

i'udgment.  The  case  is  a  very  important  one, 
lecause  it  relates  to  a  duty  which  comes  home  to 
everybody.  It  is  a  subject  also  which  has  neces- 
sarily been  a  great  deal  discussed,  and  upon  which 
a  great  many  very  opposite  views  have  been  taken, 
of  the  respective  duties  and  rights  of  railway 
companies  and  their  passengers,  and  also  because 
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it  inTolTes  the  tnost  important  question  of  the 
limits  within  which  it  is  the  duty  of  the  judge 
either  to  decide  the  case  himself,  or  to  leave  it  to 
the  decision  of  the  jury.  But,  although  the 
general  principles  on  which  these  points  rest  have 
been  decided,  yet,  having  regard  to  the  particular 
circumstances  of  cases,  it  is  very  often  exceed- 
ingly difficult  to  draw  the  line  and  say,  first, 
whether  there  is  any  evidence  of  negligenne  in 
the  defendants  at  all ;  whether  there  is  negligence 
on  the  other  side  or  not ;  and  lastly,  the  most 
important  question,  what  is  the  duty  of  the  judge 
when  he  is  trying  a  case  with  a  jury.  If  he  is 
trying  the  case  without  a  jury,  htdt  of  these 
difficulties  vanish,  because,  being  judge  of  law 
and  judge  of  fact,  then  apart  from  the  law  he 
can  draw  his  own  conclusions  of  fact,  and  there 
is  no  difficulty  arising  from  the  separation  of  the 
two ;  but  in  this  country  the  rule  and  practice  is 
to  leave  questions  of  fact  to  be  decided  by 
juries,  and  it  is  the  duty  of  the  judge — and  it  is 
a  duty  which  is  always  performed — not  to  trench 
upon-the  rights  of  juries  to  decide  such  questions 
as  are  bound  to  be  left  to  them.  On  tne  other 
hand  judges  must  not,  and  do  not,  shrink  from 
doing  their  datv,  and  withdrawing  the  case  from 
the  jury  if,  under  the  circumstances,  they  think 
there  is  no  evidence  upon  which  the  jury  could 
reasonably  decide.  Now  in  this  particular  case, 
the  plaintiff,  who  is  the  widow  and  personal 
representative  of  William  Wright,  alleges,  accord- 
ing to  the  new  form  of  pleading;  that  she  has 
snsered  damage  by  the  negligence  of  the  defen- 
dants, whereby  William  Wright  was  killed.  The 
defendants,  on  the  other  hand,  s^  specifically, 
"William  Wright  was  not  killed  by  any  negli- 
gence-of  ours ;  moreover,  we  were  not  guilty  ok 
any  negligence  at  all."  There  is  not  a  rail- 
way in  the  kingdom  that  is  not  guilty  of  negli- 
gence now  at  this  moment  going  on,  but  that 
gives  no  right  of  action  until  damage  has  been 
sustained  by  some  person  in  consequence  of  such 
negligence.  It  is  not,  therefore,  until  a  person  is 
found  who  has  sustained  damage  by  the  wrongful 
act  of  the  railway  company,  that  that  wrongful  act 
forms  any  ground  for  an  action  by  anybody. 
That  is  the  plaintiff's  right  of  action',  viz.,  the 
negligence  whereby  her  husband  was  killed. 
The  wajr  of  proving  such  a  case  usually  is  this : 
the  plaintiff  calls  witnesses  to  show  that  the 
death  was  caused  by  negligence,  then  that  negli- 
gence must  be  enlarged  in  detail,  and  it  is 
enlarged  in  this  particular  case  by  the  plain- 
tiffs saying,  "He  was  killed  by  one  of  your 
engines  and  a  train  which  ran  over  him; 
that  is,  first  of  all,  in  general  the  negligence 
I  complain  of."  But  then  the  company  say: 
"  No,  there  was  no  negligence  with  regard 
to  that  train ;  it  came  at  its  due  time ;  it 
was  in  its  proper  place ;  it  was  where  it  ought 
to  have  been ;  and  therefore  there  was  no 
negligence  there."  "That  majr  be,"  says  the 
learned  counsel  for  the  plaintiff,  "  but  I  will 
show  yon  where  there  was  negligence :  you  had 
contracted  with  me  to  give  me  a  ticket,  and  had 
given  me  a  ticket,  whereby  I  should  be  able  to  go 
to  Normanton ;  you  gave  me  a  ticket  on  one  side 
of  your  line  of  railway,  and  in  order  to  gjet  to  the 
carriage  which  you  had  promised  yon  would  put 
me  into,  or  let  me  travel  in,  you  knew,  or  must  or 
onghtto  have  known,  that  I  should  have  to  cross 
the  railway  line,  and  you  did  not  give  me  a  bridge 


or  a  subway,  but  jon  assigned  for  me  to  get  across 
the  railway  a  piece  of  ground,  properly  paved 
and  level — I  do  not  complain  of  that — but  a  piece 
of  ground  in  which,  when  I  was  exercising  that 
right,  and  going  across,  I  might  be  exposed  to  the 
danger  of  an  approaching  train,  because  the  train 
by  which  I  was  to  travel  would  pull  up  at  the 
shed  6n  the  opposite  side  of  the  line,  to  which 
shed  I  had  to  go,  and  for  the  train  to  get  to  the 
front  of  that  shed  the  engine  must  be,  at  some 
time  or  other,  on  the  spot  upon  which  I,  at  some 
time  or  other,  must  be  to  get  across ;  therefore  I 
say  that  there  was  a  want  of  due  care ;  yon  had 
contracted  to  give  me  a  reasonably  safe  way  for 
m^  passage,  and  yon  gave  me  a  way  which  cer- 
tainly and  admittedly  '#as  under  the  circum- 
stances a  dnngerous  way.  I  do  not  mean  to  say 
that  I  am  entitled  to  have  a  subway  and  a  bridge 
at  every  station  all  over  England ;  I  do  not  say 
that  in  this  particular  case  the  provision  may  not 
have  been  reasonable,  because  the  traffic  may  be 
such  that  it  would  be  very  unreasonable  to  expect 
that  a  railway  company  should  have  a  bridge  or 
a  subway  at  that  spot ;  but  what  I  do  say  is, 
that  if  you  perform  your  contract  with  me  by 
giving  me  a  way  which  is  exposed  to  danger,  then 
It  is  negligence  in  you  not  to  take  some  kind  of 
precaution  to  warn  me  of  that  danger."  Now  I 
nad  some  doubt  for  some  time  whether  the  plain- 
tiff was  entitled  to  carry  the  duty  to  so  fine  a 
point  as  she  proposed  to  do,  and  to  some  small 
extent  I  was  struck,  for  some  time,  by  the  cases 
that  have  been  referred  to  (and  which  T  have 
looked  at  again),  where  it  has  been  held,  over  and 
over  again,  that  there  was  no  duty,  no  active  duty, 
on  the  part  of  a  railway  company  to  place  a  watch- 
man or  a  gateman  at  level  crossings;  but  it 
appears  that  these  were  cases  where  the  parties 
were  exercising  their  independent  rights,  abso- 
lutely free  from  any  contract  at  all.  The  railway 
company  have  no  duty  to  take  care  of  a  passenger, 
any  more  than  the  passenger  has  to  take  care  of 
the  company — none  whatever ;  they  have  no  duty 
to  take  care  that  people  shall  not  drive  across 
their  land,  except  so  far  as  the  statute  imposes  a 
duty  upon  them,  and  that  it  has  done  with  regard 
to  carriage  roads,  because  it  has  put  up  gates 
which  are  only  to  be  opened  at  certain  times,  and 
if  they  performed  that  duty,  if  they  did  their 
statutory  duty,  I  quite  agree  they  have  no  other 
duty  whatever  upon  them.  Take  the  case  of  as 
ordinary  footpath,  a  field  footp>ath  that  goes 
across  a  railway,  of  which  there  are  hundreds  in 
this  country.  If  it  was  to  be  held  that  the  com- 
pany were  bound  to  have  someone  at  every  foot* 
path  in  the  country  to  say  to  a  man,  "  For  God's 
sake,  man,  don't  go  there,"  it  would  be  almost 
impossible  to  say  where  the  obligation  would 
end.  Therefore  I  thoroughly  and  cordiaUy 
agree  with  those  decisions,  but  I  think 
they  do  not  apply  to  the  present  case.  Now, 
then,  does  the  plaintiff  show  enough  of  want 
of  care  in  reference  to  that  proposition  P  I 
certainly  should  not  myself  have  felt  able— (I 
do  not  know  what  I  should  have  done  if  I  had 
been  a  jury  sitting  on  the  question  of  fact,  but  I 
am  well  aware  that  I  should  have  felt  myself 
unable) — to  have  withdrawn  that  case  from  the 
jury.  There  are  many  cases  of  the  same  kind. 
The  very  well-known  case  of  Bamet  v.  Ward 
(9  C.  B.  392 ;  19  L.  J.  195,  C.  P.)  is  a  case  in  point. 
In  Bamet  v.  Ward  (ubi  sup.)  the  defendant  made 


542— Vol.  LI.,  N.  a] 


THE  LAW  TIMES. 


[Deo.  SO,  U8i 


Q.B.  Div.] 


WsiGHT  V.  MxDhAiiB  Bailway  CoHPAinr. 


[Q.B.  Bit. 


»  hole,  -which  he  had  a  perfect  right  to  do,  on  his 
own  land,  bat  he  made  it  so  close  to  the  roadway 
that  a  person  lawfully  standing  on  the  roadway 
met  with  an  accident.  Well,  there  was  evidence 
of  negligence  there.  Why?  There  was  no  negli- 
gence in  making  the  hole :  he  had  a  perfect  right 
to  do  that,  bat  knowing,  as  he  did,  tnat  a  passer- 
by might  fall  in,  it  was  incnmbent  on  him  to  pat 
up  a  fence,  or  a  notice  of  some  kind  or  another. 
All  the  ordinary  cases  we  have  every  day  of  per- 
sons putting  things  on  the  side  of  the  road  are 
illnstrationa  of  the  same  principle.  Bnt  to  come 
to  the  present  question  here :  there  is  no  laying 
down  any  rule ;  there  is  no  hard  and  fast  line  at 
all  about  the  matter;  still,  without  saying  what  a 
jnry  might  or  might  Hot  reasonably  do,  I  must 
confess  for  myself  that  I  agree  with  my  brother 
Butt,  and  upon  that  branch  of  the  cose  I  should 
not  myself,  if  I  had  the  same  light  that  I  have 
now  to  day,  have  withdrawn  the  case  from  the 
jury.  It  is  a  most  important  principle,  but  J 
think  that  if  railway  companies  are  unable,  from 
wont  of  BuiHcient  traffic  receipts  at  a  particular 
station,  to  make  a  subway  or  a  bridge,  yet  as  soon 
as  a  station  becomes  popnlous  in  traffic  it  is  for 
them  to  decide  what  they  will  do,  and  until  they 
come  to  the  position  of  being  able  US  g^ve  theu* 
passengers  clear  ways  to  get  to  the  carriages  of 
advancmg  trains,  I  think  they  ought  to  take  some 
precaution,  some  extra  precaution,  to  see  that 
danger  does  not  arise  from  crossing  the  line. 
That  is  all  I  have  to  say  with  regard  to  the  first 
branch  of  the  case.  Now,  was  William  Wright 
thereby  killed  P  That  is  the  next  qnestion.  Upon 
that  point  it  is  clear  that  the  impact  of  a  man  and 
an  engine  may  aiise  from  several  causes,  and 
under  various  circumstances.  First  of  all,  it  may 
have  arisen  from  the  sole  and  exclusive  negh- 
gence  of  the  railway  company.  For  instance,  a 
man  may  be  upon  a  siding  at  a  station,  attending 
to  his  gooda  there,  taking  care  of  his  cattle,  and 
the  pointsman  may  send  an  express  train  into  the 
siding  and  kill  the  man.  There  will  be  no  ques- 
tion at  all  about  that.  That  would  be  negligence 
by  them  :  he  would  be  killed  by  the  negligence  of 
the  company,  and  nothing  else.  But  the  impact 
of  a  man  and  an  engine  may  take  place  u-om 
another  cause,  from  the  negligence  or  wilfulness 
of  the  man  himself.  Take,  for  instance,  a  passing 
train  going  through  a  station,  and  a  man  on  the 
platform,  no  duty  whatever,  no  contract  on  the 
part  of  the  company  that  he  shall  cross  the  line, 
nor  any  right  m  him  to  cross  the  line  at  all,  but 
yet  he  deliberately  chooses  to  put  himself  in  front 
of  the  train  ;  there  I  should  say  that  the  cause  of 
death  was  the  sole  act  of  the  man,  and  that  the 
company  had  nothing  whatever  to  do  with  it.  In 
such  a  case  there  would  be  no  difficulty.  The 
difficulties  arise  when  there  are  conjoint  acts  of 
negligence;  and  that  is  the  case  we  have  to 
deal  with  here.  Because,  the  jnry  having 
found  —  and  I  am  not  prepared  myself  to 
Bet  aside  the  verdict  on  that  ground,  so  far 
as  that  is  concerned — the  jury  having  found 
negligence,  and  I  think  there  was  reasonable 
grounds,  perhaps,  for  their  doing  so — then  it  is 
said  the  accident  would  not  have  happened  but 
lor  that  negligence.  We  are  reminded  of  what 
JiOrd  Cairns  said  in  SlaMery's  case  (ubi  atip.). 
He  «ays :  "  You  may  tell  me  that  the  man  knows 
of  this  and  knows  of  the  other  thing,  but  still 
had  you  touched  him  on  the  shoulder  just  as  ho 


was  going  to  jump  off  the  platform,  and  said  'Do 
not  ran  the  risk,'  the  accident  might  not  have 
happened."    Therefore  I  cannot  say  myself  that 
the  negligence  of  the  company  or  that  the  negli- 
gence of  the  man  was  the  sole  cause,  either  of 
them.    But  I  am  very  clearly  of  opinion  that  it  is 
the  duty  of  everybody  travelling  by  railway  or 
road,  or  in  any  other  relation  of  lue,  I  do  not  cars 
what  it  is,  to  use  ordinary  care  in  reference  to 
dealings  with  those  with  whom  they  enter  into  a 
contract.    And  what  has  been  held  lor  years,  and 
what,  iiv  point  of  fact,  although  it  is   expressed 
sometimes  in  different  language,  is  the  foundation 
of  almost  all  the  cases  on  the  subject,  is  expressed 
or  included,   perhaps  somewhat  illogically,  and 
not    certainly  grammatically,    under    the    well- 
known  maxim.  Volenti  nonfit  injitria.     Of  course 
a  man  may  wilfully  do  a  thing,  and  then  that 
maxim  would  have  nothing  to  do  with  it.     It  has 
always  been  applied  to  a  man  who  doe.<<  a  thing 
in  neglect  of  ordinary  care,  in  absence  of  due 
care.    Therefore  I  have,  over  and  over  again,  told 
juries  that,  if  they  should  be  of  opinion  that  the 
plaintiff  himself  exercised  so  little  care  as  that, 
but  for  his  want  of  care,  the  accident  would  not 
have  happened,  they  might  find  a  verdict  for  the 
defendant,  because  a  man  cannot  have  an  action 
out  of  a  wrong  to  which  he  himself  is  a  party. 
I  assume  it  to  be  that  the  impact  of  the  man 
and  the  engine  is  the  joint  act  of  both;   bnt 
suppose,  for  instance,  that  the  man  was  heavier 
than    the  engine,    then   the    engine    wonld  be 
smashed,  not  the  man,  yet  the  railway  company 
could  not  sue  if  they  had  been  guUtjr  of  negh- 
gence  in  putting  their  engine  there.     It  is  exactly 
the  same  question.     Suppose  the  engine  runs  into 
a  rock,  and  it  is  knocked  to  pieces ;  it  is  precisely 
the  same  question ;  neither  side  can  sue  the  other. 
We  generally  say  it  is  the  engine  kills  the  man; 
so  the  engine  does,  because  the  engine  is  heavier; 
but  if  the  man  were  the  heavier  he  would  destroy 
the  engine,  and  then  there  would  have  to  be  eqnu 
negligence  on  the  other  side.    That  leads  us  to 
the  question  whether  or  not  there  was  in  this  case 
evidence  of  want  of  care  and  skUl ;  and  secondly, 
to  the  more  important  question  whether  that  so 
appeared  at  sucn  a  time  and  in  such  a  way  as 
that  the  want  of  care  and  skill,  which  is  ordinarily 
a  question  for  the  jury,  was  a  question  for  the 
judge.      While  this  argument  was  going  on,  I 
was  at  one  time  doubting  whether  it  was  com- 
petent for  me  to  say  anything  about  negligence; 
or  whether,  as  soon  as  negligence  was  ^^ed,  I 
should  say,  "  It  is  a  question  for  the  jnrj,  I  shall 
not  interfere."    But  tne  other  side  say  that  is  not 
so.    Now,  I  came  across  a  very  valuable  obserrv 
tion  of  Sir  Montague  Smith's  in  the  course  of  a 
well-known   case  he  had  before  him,  I  mean  the 
case  of  Siner  v.  Oreat  Wegtent  Emhoay  Company 
(ubi  eup.),  to  the  effect  that  a  judge  most  be 
taken  to  have  some  common  sense — ^he  says  » 
judge  must  be  taken' to  know  the  ordinary  modes 
and  habits  of  life  of  the  people  of  this  country, 
whose  causes  he  has  to  try ;  a  judge  must  know 
what  are  the  ordinary  operations  of  a  railway; 
and  a  judge,  after  all,  must  know  what  negligence 
means,  because  he  has  got  to  tell  the  jury  what  it 
is.     That  is  quite  true.     I  generally  tell  the  jniy 
it  means  want  of  reasonable  care  and  skill,  but  I 
tell  them  in  what  sense  ^  use  the  words  '"  want 
of  reasonable  care  and  skill."    But,  if  it  is  proved 
beyond  all  doubt  that  there  was  an  excess  of. 
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or  that  there  was  the  very  greatest  possible  care 
and  skill,  and  that  there  is  no  ground  for  the 
aUegation  of  negligence,  is  the  judge  to  leave 
thatcaseto be  decided — perhaps  by  the  sympathies 
of  a  jury?  No.  He  would  bo  deserting  his 
doty  if  he  did  not  say,  "  I  will  take  it  into  my 
own  hands ;  I  am  satisfied  there  is  no  evidence 
that  can  reasonably  go  to  the  jury."  That  mast 
be  the  case,  because  we  must  b^r  in  mind  the 
weaknesses  of  human  nature,  and,  with  the 
highest  respect  for  juries,  I  cannot  help  con- 
tinually seeing  that  people  are  moved  by 
sympathies  and  feelings,  and  that  therefore 
jories  are  liable  sometimes  not  to  be  able  to  take 
that  clear,  firm,  and  accurate  view  of  the  law 
which  it  is  a  judge's  duty  to  take ;  and  therefore, 
under  those  circumstances,  it  is  the  judge's  duty 
to  take  the  case  into  his  own  hands.  Now,  then, 
I  in  the  present  case,  did  the  want  of  care  and 
I  skill  on  the  part  of  the  deceased  appear,  and  did 
it  appear  at  such  a  stage  as  that  the  learned  judge 
oo^t  to  have  nonsuited?  Now,  first  of  all, 
when  ia  there  any  question  for  the  jury  P  First 
(rf  all,  if  there  is  a  conflict  of  fact,  there  is  clearly 
a  question  for  the  jury,  and  the  judge  has  tin . 
leave  it  to  them  immediately.  If  the  facts  a:re 
admitted  (as  they  are  here)  on  both  sides,  but  the 
inferences  are  disputed,  then  the  judge  will  con- 
sider whether  he  ought  to  leave  the  inferences  to 
the  jury.  If  they  are  such  as  an  intelligent  man, 
nay  even  a  stupid  man,  on  the  jury  might  draw, 
then  I  should  not  nonsuit.  I  cannot  put  myself 
is  the  place  of  a  better  man,  and  say,  "I  am  a 
better  man  than  you  are."  If  I  do  come  to  the 
conclusion  that  even  a  stupid  man  on  the  jury 
might  honestly  draw  the  proper  inference,  then  I 
shonld  leave  it  to  the  jury.  I  might  go  a  step 
farther ;  I  might  have  a  strong,  as  I  have  very 
often  a  strong,  preponderating  view  that  the 
evidence  ought  to  be  believed  only  on  one  side, 
and  that  one  side  ought  to  succeed :  yet,  though 
my  views  may  be  as  strong  as  possible,  I  must 
leave  it  to  the  jury.  Now,  when  may  I  take  the 
case  into  my  own  hands  ?  I  say  I  may  take  it 
into  my  own  hands  when  no  reasonable  jury, 
acting  fairly  and  impartially  between  the  plaintiff 
and  the  defendant,  ought  to  draw,  or  would  draw, 
any  but  one  conclusion,  and  that  conclusion  is 
conclusive  against  the  plaintiff ;  then  I  must  take 
the  case  into  my  own  hands.  That  is  what  I 
think  to  be  the  principle  laid  down  in,  and  to  be 
deduced  from,  the  various  cases,  and  that  prin- 
ciple also  is  laid  down  strongly  in  the  passage  I 
H»d  from  Lord  Cairns'  judgment  in  Slattery'B 
tote  {uhi  sup.),  and  even  more  strongly  still  by 
Lord  Blackburn  and  Lord  Hatherley  and  those 
judges  who  dissented  from  the  verdict  in  that 
case.  It  is  in  harmony  with  all  the  authorities, 
and  in  conflict  with  none ;  and  I  think  therefore 
it  is  the  proper  view.  It  is,  of  course,  strongly 
marked  now  by  the  decision  of  the  Court  of 
Appeal  in  the  case  of  Bavey  v.  BoviTi-Wettem 
Ba^oay  Company  {vhi  eitp.).*  Whatever  might 
have  been  my  view  of  the  facta  of  that  Cfise,  it  is 
not  for  me  to  form  any  judgment  upon  them.  I 
find  the  principle  laid  down  there  and  I  think  I 
must  act  on  it.  That  principle  I  understand  to 
be,  that  if,  upon  the  facts  01  the  case,  the  facts 
appearing  on  the  plaintiffs'  case,  and  on  the 
plaintiffs^  cross-examination  of  the  defendants' 
witnesses,  or,  as  admitted,  if  the  judge  can  see 
that  the  accident  was  clearly  due,  not  to.  the 


negligence  of  the  company,  but  to  the  deceased's 
own  rashness  and  want  of  care,  then  it  is  his  duty 
to  take  the  matter  into  his  own  hands  and  non- 
suit. Now,  can  I  plainly  see  that  in  the  present 
case  P  I  think  I  can.  What  are  the  facts  P  "The 
deceased  was  going  by  the  train  to  Normanton 
at  half -past  nine  on  a  Sunday  night ;  he  had  got 
his  ticket ;  and  in  order  to  get  it  he  had  gone  to 
what  is  called  the  booking-office,  and  in  order  to 
reach  his  train  (which  he  knew  was  coming, 
because  he  knew  at  what  time  it  was  due) 
he  had  to  cross  the  line.  'He  was  sitting  in  the 
waiting-room  at  the  time  when  the  train  was 
coming  under  the  bridge.  There  is  some  doubt 
about  the  distance.  I  do  not  know  whether  it 
matters  very  much,  if  it  was  either  half  a  mile 
or  a  quarter  of  a  mile  one  way  or  the  other ;  but, 
at  all  events,  the  man  heard  the  train  coming. 
Now,  first  of  all,  was  it  the  part  of  a  careful  man, 
using  ordinary  care,  to  remain  so  long  on  that 
side  of  the  railway  as  that  he  should  only  be  - 
able  to  get  across  when  the  train  was  coming  iA 
in  that  way  ?  I  think  not.  Mr.  Digby  Seymour 
said,  when  I  cited  the  case  of  a  man  going 
across  before  the  deceased,  and  put  that  as  an 
instance  of  a  reasonable  man,  "  On,  he  went  over 
there  to  smoke  his  cigar  probably."  I  think  it 
was  a  prudent  thing  to  do.  I  observe  Butt,  J. 
was  rather  struck  by  the  fact  that  it  was  a  cold 
night,  and  that  the  shed  on  the  opposite  side  was 
less  comfortable  ;  but  that  is  the  case  all  over 
England,  and  I  cannot  see  myself  that  that  is 
any  justification  for  a  man's  waiting  so  long  on 
that  side  of  the  railway  that,  when  he  is  crossing, 
he  is  knocked  down  by  the  engine  of  the  very 
train  by  which  ho  is  intending  to  travel.  Had  he 
been  knocked  down  hj  a  passing  train,  I  could 
follow  that ;  but  here  is  tno  very  engine  of  the 
train  that  he  is  going  by.  Well,  he  jumps  up, 
evidently  anxious.  There  were  in  the  waiting- 
room  a  woman  and  three  men.  Now,  it  is  ad- 
mitted, or  at  anv  rate  the  evidence  is,  that  the 
deceased  saw  ana  heard  the  train ;  admitted  that 
he  went  to  the  platform,  and  that  there  was  a 
light  at  one  end  and  a  light  at  the  other  end,  and 
that  then  he  started  to  run  just  in  front  of  the 
train  as  it  was  coming  in.  Now,  I  must  bring 
my  reasoning  po*ers  to  bear  upon  that,  and  see 
what  an  ordinary  man  would  do,  with  ordinary 
care  ;  and  I  am  bound  to  say  that  this  poor  man 
did  not  exercise  ordinary  care.  On  the  con- 
trary, so  far  from  using  ordinary  care,  I  think 
he  was  guilty  of  very  great  carelessness.  I 
cannot  say  the  whole  cause  of  the  death 
was  due  to  it,  but  there  was  so  much  that 
he  could  not  have  sued  the  company  for  their 
negligence.  Now,  I  have  read  very  carefully 
Butt,  J.'s  summing  up  to  the  jury  upon  that 
point, and  I  am  not  quite  prepared  to  follow  aU  that 
ne  says.  First  of  all,  he  puts  the  principle  which 
I  have  put,  and  he  says,  "  It  is  perfectly  true  that 
a  person  must  take  ordinary  care  "of  his  own  lifo 
and  limb,  and  if  by  want  of  that  ordinary  care, 
even  although  conjoined  with  negligence  on  the 
part  of  others,  he  suffers,  he  cannot  recover  in  a 
court  of  law."  But  the  question  which,  it  seems 
to  me,  arises  here  is  this :  there  is  no  evidence  that 
the  man  did  not  see  the  light  on  that  engine ;  the 
presumption,  I  think,  would  rather  be  the  other 
way.  If  he  saw  the  light  on  the  engine  approach- 
ing, it  would  depend  upon  the  proximity  of  that 
light  to  the  level  crossing  at  the  time  he  observed 
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it,  whether  it  was  prudent  or  not  to  cross.  If  he  saw 
it,  and  thought  it  was  a  very  considerable  distance 
awaj,  allowing  plenty  of  time  for  him  to  cross 
without  any  damage,  then  I  think  there  would  be 
no  negligence  in  crossing.  Now,  then,  what  does 
Lord  Cairns  say  P  He  says,  if  the  mans  knows 
the  train  is  coming  in,  would  not,  ought  not,  a 
man  of  ordinary  care  to  look  up  the  line  to  see 
where  the  train  was  coming,  and  ascertain  ' 
whether  he  could  safely  cross,  or  whether  he 
must  wait  P  There  is  no  proof  that  the  deceased 
exercised  any  judgment  of  the  sort.  Surely  that 
is  want  of  ordinary  care.  A  man  must  not 
part  with  common  sense  the  moment  he  gets 
mto  a  railway  station,  and  we  should  be  doing 
very  bad  service  to  the  public  if  we  inducra 
people  to  think  they  could  do  so.  A  man  must 
exercise  care ;  he  most  look  about  him — people  do' 
it  every  day.  If  they  are  walking  afong  the 
pavement,  I  suppose  thej  look  to  see  where  the 
edge  of  the  pavement  is,  or  they  look  to  see 
wither  it  is  safe  from  carts  along  the  road.  That 
is  what  people  of  ordinary  care  do,  and  it  is  by 
people  of  ordinary  care  that  we  must  take  the 
standard  of  what  is  common  ordinary  care.  That 
is  the  standard,  the  exact  height,  and  length,  and 
breadth  of  which  we  know,  and  there  is  no 
difficulty  in  a  judge's  saying,  "  That  exceeds  this 
standard ;  it  is  broader,  or  higher,  or  longer." 
Under  these  circumstances,  that  being  so,  and 
this  appearing  from  the  plaintiffs  case,  I  think 
there  was  here  no  case  to  go  to  the  jury.  Then 
Butt,  J.  says  this  :  "  If  he  saw  the  train  and 
thought  it  was  a  ver^  considerable  distance  away, 
allowing  plenty  of  time  for  him  to  cross  without 
any  danger,  then  I  think  there  would  be  no  negli- 
gence in  crossing ;  but  the  question  is,  seeing  the 
uji;ht  coming  at  night  in  that  way,  when  it  was 
difficult  or  perhaps  impossible  to  judge  to  a 
nicety  its  distance  Irom  him,  was  it. ordinary  care, 
ordidit  show  an  absence  of  ordinary  care,  to  attempt 
to  cross  the  line  P  "  Now,  I  have  not  the  faintest 
doubt  in  this  case.  I  think  that  the  case,  at  the  end 
of  the  plaintiff's  evidence,  disclosed  such  a  want  of 
care  on  the  part  of  the  deceased  as  to  disentitle 
the  plaintiff  to  recover.  I  think  it  is  better  to  put 
it  boldly  at  once  in  that  way,  so  that  the  public 
may  fully  understand  what  their  duties  are  in 
going  by  a  railway  train. 

Makisty,  J. — I  agree,  on  the  whole,  with  what 
has  been  said  by  my  learned  brother  Field,  bat 
I  do  not  propose  to  go  into  a  good  deal  that  he  has 
dealt  witn.  I  think  this  case  ought  to  be  decided, 
and  -may  be  decided,  upon  a  clear,  distinct,  and, 
I  think,  unanswerable  ground,  without  going 
into  the  debateable  ground  which  has  been  the 
cause  of  so  much  litigation.  I  do  not  suppose 
there  is  any  class  of  cases  upon  which  so  many 
opinions  have  been  expressed,  and  in  such  diffe- 
rent language,  and  sometimes  with  sach  different 
results,  as  this  class  of  cases,  namely,  accidents ; 
and  to  my  mind  the  less  we  incumber  this  case 
with  questions  of  that  sort  the  better.  Now,  the 
issue  which  was  raised,  and  the  question  to  be 
tried,  was  simply  this :  "Were  the  defendants,  the 
railway  company,  guilty  of  negligence,  roliereby 
William  Wright  was  killed  P  That  is  what  the 
plaintiff  has  to  prove.  The  alleged  negligence 
IS,  that  the  railway  company  did  not  have  a  porter 
or  someone  there  to  warn  the  passenger  Wright  of 
the  danger  which  he  would  incur  if  he  crossed  the 
line.    What  was  the  danger  P    It  was  the  danger 


of  an  approaching  train.     My  learned  brother 
Field  seems  to  thuik  there  was  some  evidence  of 
negligence.     I  abstain  from  saying  whether  I  do 
or  not,  because  that,  I  admit,  is  a  very  debateable 
point.    It  think  it  is  a  very  debateable  point, 
whether  or  not  the  company  was  bound  to  have 
a  porter  there  to  warn  Wri^t.    It  is  not  neces- 
sary to  decide  it,  and  why  is  it  not  necessary  ? 
Because,   if  there  had  been  a  porter  there,  he 
could  only  have  given    the   information  wliich 
Wright    himself  possessed.     He  had  the  infor- 
mation; he  knew  that  a  train  was  approaching; 
he  knew  it  was  coming  into  that  station,  and  that 
he  was  going  to  travel  by  it ;  he  knew,  to  mvniind, 
even  giving  latitude  to  him,  all  that,  under  any 
circumstances,  it  wonld  have  been  the  duty  of  the 
railway  company  to  have  informed  him  of— he 
knew  it  all.    Bntthen,  knowing  all  that,  what  ire 
have  to  say  is.  whether  or  not,  if  there  was  negli- 
gence in  not  having  a  porter  there,  that  in  tarj 
way  caused  the  death  of  Wright ;  in  other  words, 
was  it  negligence  whereby  Wright    was  killed? 
For  the    reason  I  have  given  I  am  clearly  of 
opinion    that    there    was    no    evidence   vhat- 
soever  of  any  negligence  wherehy  Wright  wm 
killed.   Having  provwi  negligence  you  must  show 
that  that  negngenco  was  negligence  that  caused 
the  death.     I  am  now  dealing  simply  with  ne^i- 
gence  on  the  part  of  the  company,  not  at  all  in- 
troducing the  qqestion  of  "  contributory  negli- 
gence."      That    is    essentially  a   separate^  and 
distinct  question,  and  the  first  question  in  aU 
these  cases  is,  Is  there  evidence  to  go  to  .tlie 
jury  of  negligence  whereby  the  man  was  killed? 
Now,  there  may  be  negligence  in  some  remote  de- 
gree, but  so  remote  as  not  to  be  properly  connected 
with  the  accident.    You  cannot  have  a  stronger 
instance  of  that  than  you  have  in  the  case  of  the 
Metropolitan  Railuiay   Company  v.  Jackion  {vbi 
tvp.).   Probably  there  is  no  case  which  illustrates 
that   proposition    better  than    that  case.    The 
negligence  alleged  there  was  allowing  too  nanj 
passengers  to  get  into  the  carriage  ;  and  then  >t 
was  said  that,  although  there  was  that  negli- 
gence, Jackson,    at  the  time  when  the  porter 
ran    along   and    shut    the  doors,    happened  to 
have  his  thumb  upon  the  hinge,  and  tnereb^  the 
injury  was  caused.    Now  all   the  learned  Lord* 
admitted  that  there  was  negligence  in  allowing 
BO  many  people  to  be  in  the  carria^ ;  bnt  the^ 
held  that  that  was  not  connected  with  the  acci- 
dent or  the  injury  so  as  to  say  that  it  was  negli- 
gence whereby  the  accident  was  caused;  snd, 
therefore,  in  that  unfortunate  case,  which  irent 
through   many  and  divers    stages  of  litigation, 
they  ultimately  decided  that,  althoogh  there  mu 
ne^igence  on  the  part  of  the  company,  tht^ 
was  no  evidence  that  it  was  connected  with  the 
injury  which  was  caused.      Now,  assuming  for 
the    present    purpose    that    it    was   ne^geaije 
not  to  have    a   person  there   to  warn  Wrig^, 
then    I    say    that,    if    there    had  been,   all  he 
conld  have  done  would  have  been  to  tell  Wiwt. 
"  There  is  a  train  approaching ;  "  in  other  wordi. 
to  teH  him  that  wnich  he  already  knew.  IliWB- 
fore  I  am  of  opinion  that  in  this  case  _th**  "•• 
no  evidence  of  negligence  tofcere&y  the  injury  *»• 
caused,  and  that  the  only  negligence  as  to  whiffl 
there  was   evidence  was  the   negligence  of  the 
deceased  man  himself.      Well,   if   that  be  m, 
that  brings  ns  to  the  question  of  what  is  the 
duty  of  tne   judge  in    such   a   case  —  W"  * 
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"coatributory  negligence,"  or  call  it  "counter 
nejjligence,"  or  whatever  else  you  choose  to 
call  it ;  what  is  the  duty  of  the  judge  P  Now, 
we  have  had  two  cases  brought  under  our  notice. 
One  is  the  case,  in  the  House  of  Lords,  of  the 
Dublin,  WicJclow,  and  Wexford  BaUioay  Compamj 
y.  Slatiery  {ubi  tup.). '  At  one  time  I  felt  very 
much  inclined  to  go  through  that  case,  and  to 
point  out  seriatim  how  each  of  the  opinions  (for 
thev  are  only  opinions)  expressed  by  those  noble 
and  learned  Lords  were  entirely  in  consonance 
with  the  view  I  am  now  taking  ;  but  it  would  take 
up  a  great  deal  of  time.  I  have  got  the  reference 
to  every  one  of  them,  and  I  think  that  may  fairly 
be  left  to  those  who  have  to  deal  with  the  case, 
and  anyone  who  chooses  to  take  the  trouble  that 
I  hare  taken  will  arrive  at  the  same  result,  and 
that  result  is,  I  think,  that,  although  those  noble 
and  learned  Lords  came  to  the  conclasion  that 
there  was  evidence  in  that  case  to  go  to  the  jury, 
yet,  taking  the  opinions  express^  as  to  what 
might  have  been  the  case,  as  distinct  from  wkat 
was  the  case,  that  all  the  opinions,  fairly  taken, 
tend  to  one  end,  namely,  that  it  is  the  duty  of  the 
judge,  if  there  is  no  evidence  except  evidence  of 
negligence  on  the  part  of  the  man  himself,  to  deal 
with  the  case  himself,  and  not  to  leave  it  to  the 
jurj-.  Now  that,  I  believe,  will  be  found  to  be  the 
result  as  regards  the  opinions  expressed,  as  dis- 
tinguished from  the  judgment  given  upon  the 
point  in  that  case.  It  will  be  seen  that  three 
noble  and  learned  Lords  differed  from  the  other 
five,  those  who  differed  being  Lord  Hatherley, 
Lord  Coleridge,  C.J.,  and  Lord  Blackburn ;  and 
the  other  five  being  the  Lord  Chancellor  (Lord 
Cairns),  Lord  Penzance,  Lord  O'Hagan,  Lord 
Selbome,  and  Lord  Gordon.  I  believe  I  am 
correct  in  saying  that,  if  this  case  had  been  before 
them,  and  they  bad  given  effect  to  their  opinions, 
they  would  have  baid  it  was  a  case  in 
which  the  judge  ought  to  take  the  matter 
into  his  own  hands,  and  not  leave  it  to  the  jury. 
But  we  are  not  bound  to  rely  upon  that  case  only, 
because  there  is  a  case  which,  if  it  be  law,  as  to 
which  I  have  no  right  now  to  inquire,  then  a 
fortiori,  the  case  ought  not  to  be  left  to  the  jury. 
I  mean  the  case  of  Davey  \.  The  South-Westem 
Bailxcay  Company  {uhi  sw.),  which  was  decided 
in  the  Court  of  Appeal.  In  that  case  I  dissented 
from  the  judgment,  and  so  did  Baggallay,  L.J.  in 
the  Court  of  Appeal.  There  are  circumstances 
in  tluLt  case  which,  to  my  mind,  distinguish  it 
altogether  from  the  present.  There  was  the  posi- 
tion of  certain  buildings  impeding  the  view,  so 
that  the  passenger  could  not  get  a  view  of  what 
was  coming  or  going  until  he  got  within  a  step  or 
two  of  the  down  line ;  he  admitted  that  be  looked 
up  one  way,  but  he  did  not  look  the  other ;  if  he 
had  he  would  have  seen  the  train  coming;  but 
he  ,did  not  perceive  it,  and,  notwithstanding  that 
there  was  an  obstruction  which  obscured  the 
view  until  the  man  was  close  upon  the  line,  and 
notwithstanding  that  there  was  no  whistling  to 
warn  him,  and  no  other  warning  given,  the  Court 
of  Appeal  held  that  a  man  was  bound  to  use  his 
faculties  of  sight  and  hearing,  and  that,  having 
Iwth.  sight  and  hearing,  and  not  looking,  that 
■was  a  case  in  which  judgment  ought  to  be  entered 
for  the  defendants,  and  that  the  case  ought  not  to 
have  been  left  to  the  jury.  Now  in  this  case  what 
w  the  evidence  ?  There  was  no  obstruction  here, 
and  the  man  knew  the  train  was  coming.  He 
ToLU.,N.S.,13U. 


knew  it.  Well  then,  if  that  case  be  law,  d,  fortiori 
we  must  decide  this  case  in  favour  of  the  companv. 
Of  course,  speaking  with  the  greatest  possible 
respect  for  the  Court  of  Appeal,  and  speaking 
now  after  that  judgment  witn  that  diffidence  and 
respect  which  is  due  to  it,  still,  upon  considera- 
tion, I  cannot  help  feeling  almost  a  desire  that 
that  case  may  be  further  considered,  because 
there  has  been  a  consii^erable  difference  of  opinion 
upon  it  among  the  judges,  and  to  my  mind  it  goes 
a  very  long  way.  But  I  agree  with  the  observa- 
tion of  my  learned  brother  Field,  that  if  in  this 
case  we  were  to  hold  that  which  Mr.  Digby 
Seymour  has  contended  for,  namely  (and  that  is 
the  whole  of  this  case  and,  I  believe,  the  whole  of 
his  contention  in  two  lines),  that,  if  a  passenger, 
knowing  that  a  train  is  approaching,  runs  across 
the  line  in  front  of  it  and  is  killed,  it  is  for  the  jury 
to  say  whether  he  is  guilty  of  negligence  or  not ; 
all  I  can  say  is  that,  whenever  such  a  decision  is 
arrived  at,  I  think  it  will  be  most  unfortunate, 
and  end,  I  should  hope,  in  leading  to  some  altera- 
tion in  the  law.  My  opinion  is  that  there  was  no 
evidence  in  this  ca«o  to  go  to  the  jury  of  negli- 
gence on  the  part  of  the  defendants,  which  con- 
tributed to  or  which  caused  the  accident. 

Lopes,  J. — After  the  judgment  of  my  learned 
brother  Field,  with  every  word  of  which  I  agree,  I 
am  almost  unwilling  to  say  anything  with  regard  to 
this  matter.  I  doubt  very  mucn  whether  a  more  able 
and  exhaustive  judgment,  with  regard  to  what  is 
"contributory  negligence,"  and  to  the  question 
when  negligence  or  contributory  negligence  ought 
to  be  left  to  or  withdrawn  from  the  jury,  exists 
in  any  of  the  books,  than  that  which  has  just  been 
delivered  by  my  learned  brother  Field;  and  I 
again  say  I  agree  with  every  word  of  it,  and  1 
much  hope  that  this  case  may  be  reported.  How- 
ever, this  is  an  important  matter,  and  I  should 
like  shortly  to  express  my  view  with  regard  to  it. 
I  think  that  there  was  nothing  in  this  case  about 
which  the  opinion  of  the  jury  ought  to  have  been 
taken,  having  regard  to  the  state  of  the  evidence 
at  the  end  of  the  plaintiff's  case.  If  the  deceased 
had  done  nothing  negligent  himself  I  should  have 
thought  that  the  case  ought  to  have  been  sub- 
mitted to  the  jury,  and  for  the  following  reasons: 
The  deceased  was  invited,  in  fact  compelled,  in 
order  to  roach  the  train  by  which  he  was  going, 
to  walk  across  a  dangerous  crossing.  For  sucn 
crossing  a  subway  or  a  bridge  might  have  been 
substituted,  but  the  company  elected  not  to  afford 
such  facilities.  The  night  was  dark;  there  was 
no  porter  to  warn  a  passenger  of  the  near  approach 
of  the  train ;  no  bell  was  rung,  and  there  was  no 
whistle ;  in  fact,  no  precaution  whatever  was  taken 
to  avoid  an  accident.  A  passenger,  it  must  be 
remembered,  is  comparatively  ignorant  of  the 
nature  of  a  crossing  like  this,  and  is  compara- 
tively ignorant  of  the  speed  with  which  the  train 
approaches  the  spot,  whilst  the  company's  ser- 
vants, on  the  other  hand,  are  experienced  and 
expert  in  these  matters,  and  better  able  to  calcu- 
late the  distance,  and  appreciate  the  speed 
at  which  an  advancing  train  is  approaching. 
I  should  have  thought,  thnrefore,  had  that 
been  all  the  case  (and  these  facts  are  admitted), 
that  there  might  have  been  a  case  which  oughts 
to  have  been  left  to  the  jury ;  and  I  do  not  heai-- 
tate  to  say  that  if,  upon  those  facts,  with  nothing- 
more,  the  jury  had  found  a  verdict  for  the  plain- 
tiff, I  should  not  have  been  willing  to.distnrb  it- 
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I  should  have  tboaght  that  it  was  a  proper  qnes- 
tion  for  the  jury  to  determine,  whether,  having 
regard  to  all  the  circumstances,  snch  reasonable 
precaations  had  heen  taken  as  wonld  exonerate 
the  company  from  negligence.  But  what  the 
plaintiff  complains  of  here  in  fact  is,  the  absence 
of  any  warning  of  the  approach  of  the  train.  How 
can  she  complain  of  this  under  the  circumstances  ; 
or  how  can  she  say  that  such  absence  of  warning 
was  the  cause  of  the  mischief,  and  that  the 
deceased  did  not  materially  contribute,  by  his 
own  want  of  care,  to  that  which  happened  P  How 
can  she  say  that,  when  she  admits  that  the 
deceased  well  knew  that  the  train  was  close  at 
hand,  that  he  saw  it,  and,  indeed,  ran  across  the 
crossing  in  order  to  avoid  it  P  All  this  appears 
in  the  plaintiff's  case,  and  in  point  of  fact  is 
admitted.  That  being  so,  can  any  inference  but 
one  be  drawn  from  such  circumstances,  namely, 
the  inference  that  the  deceased  materially,  by  his 
own  negligence,  contributed  to  the  mischief  ?  If 
80,  the  plamtiff  is  disentitled  to  recover.  Accord- 
ing to  my  view,  that  the  man  materiaUy  con- 
trumted  to  that  which  happened  is  the  obvious 
conclusion,  the  only  inference  which  can  be  fairly 
drawn  from  the  facts  which  were  made  to  appear 
at  the  close  of  the  plaintiff's  case ;  facts,  too,  it 
must  be  rememberra,  that  were  not  in  con- 
troversy. I  think,  therefore,  that  there  was 
nothing  in  this  case  about  which  the  opinion  of 
the  jury  ought  to  have  been  asked.  Now,  my 
brother  Manisty  has  arrived  at  the  same  con- 
clusion, but  by  a  somewhat  different  road.  I 
understand  my  brother  Manisty's  view — for 
which,  I  need  not  say,  I  have  the  greatest  respect 
— to  be  this,  that  he  does  not  consider  that  there 
was  any  case  to  be  submitted  to  the  jury, 
because,  even  assuming  negligence  on  the  part 
of  the  defendants,  that  was  not  negligence  which 
was  the  causa  causans  of  the  deceased's  mis- 
fortune. I  cannot  help  thinking  that,  if  it  is 
put  in  that  way,  I  am  then  not  prepared  to  say 
but  that,  in  the  circumstances  of  this  case,  the 
question  whether  the  defendant's  negligence  was 
the  causa  causans  of  the  misfortune  would  be  a 
question  for  the  jury,  I  therefore  prefer  to 
arrive  at  what,  no  doubt,  is  the  same  conclusi«n, 
upon  the  view  taken  by  my  brother  Field,  rather 
than  that  taken  by  my  brother  Manisty.  With 
regard  to  Davey's  case,  to  which  my  brother 
Manisty  has  allud^,  I  can  only  say  that  I  entirely 
agree  with  him.  If  it  is  law,  of  course  we  are 
bound  by  it,  because  it  is  a  decision  of  the  Court 
of  Appeal.  If  it  is  law,  then  clearly  the  present  is 
an  d,  fortiori  case,  and  I  do  not  hesitate  to  say 
that  the  Master  of  the  Bolls  in  that  case  has  laid 
down  the  law,  with  regard  to  what  it  is  incum- 
bent on  a  plaintiff  in  an  action  of  negligence  to 
prove,  in  a  way  in  which — I  will  not  say  I  never 
imderstood  it,  because  that  would  amount  to  very 
little,  but  which  I  am  convinced,  from  conversa- 
tions I  have  had  with  my  brother  judges,  they 
never  understood  to  be  the  law  before.  I  think, 
therefore,  there  should  be  a  nonsuit  in  this  case. 
Mule  absolute  to  enter  judgment  for  defendants. 

Solicitors :  for  the  plaintiff,  Eandin,  Oratntner, 
and  Hamlin,  for  Dunn  and  French,  Leeds ;  for  the 
defendants,  Beale,  Marigold,  Beats,  and  Chrooes 
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Marck  14, 15, 18,  and  April  9. 

(Present:  The  Eight  Hons.  Lord  Blackbcbs,  Sir 
Bark£s  Peacock,    Sir  IL  Couch,   and   Sir  A 

HOBHOUSE.) 

Beg.  v.  WtULUis.  (a) 

ON    APPEAL    rEOU    TEE    COUBT    OP    APPEAL   OP   BEV 
ZEALAKD. 

Negligenoe  —  Evidence  of — Liahility  of  harhour 
authority — Crown  Suits  Act  1881 — Public  tcori 
— "  Worie  of  like  nature." 

The  haibour  of  W.  was  under  the  control  and 
management  of  the  Executive  Government  of  the 
colony.  The  staithes  and  wliarves  belonged  to 
the  GovemTnent,  which  received  wharfage  and 
tonnage  dues  m  respect  of  vessels  using  them. 
There  were  no  harbour  dues,  and  the  puMie  had 
a  right  to  navigate  subject  to  the  harbour  rejWo- 
Kons  made  by  the  Government,  which  had  a  right 
to  remove  obstructions  in  the  harbour. 

A  ship  of  the  respondents,  while  lying  alongside  the 
wliarf  or  staithes,  in  the  usual  and  eusUmarj 
manner  at  the  port,  settled  with  the  fall  of  tie 
tide  upon  a  snag  lying  at  the  bottom  of  the  water 
and  sustained  damage. 

There  was  evidence  that  ilte  harbour  matter  teat 
aware,  before  the  accident,  of  the  existence  of  a 
danger  at  the  spot,  tliough  not  of  its  pneite 
nature. 

Held,  iliat  it  was  the  duty  of  the  Goremment  to  take 
reasonable  care  that  vessels  using  the  staithes  in 
the  ordinary  manner  might  do  so  without  danger, 
and  that  they  were  liable  for  the  injury  sustained. 

The  Crown  Suits  Act  1881,  s.  37,  enacts,  "Ko  elaia 
or  demand  shaU  be  made  upon  or  against  Her 
Majesty  .  .  •  .  unless  the  same  shaU  be  founded 
upon  ...  a  wrong  or  damage,  independetii 
of  contraet,  done  or  suffered  by  or  under"  tkt 
authority  of  the  Executive  Government  of  the 
colony,  "  in,  upon,  or  in  connection  tcith  a  public 
work  as  hereinafter  defined.  'PtMic  worV 
means  any  railway,  tramway,  road,  bridge,  dedric 
telegraph,  or  other  work  of  a  like  nature  used  bif 
the  Government  of  the  colony." 

Held,  that  the  omission  to  take  reasonable  cart  i» 
this  case  was  a  wrong  done  by  or  under  the  autho- 
rity of  the  Executive  Government,  and  thai  ike 
staithes  were  "  a  work  of  a  like  tiature"  vUIm 
the  meaning  of  the  section. 

Judgment  of  the  court-  below  affirmed. 

This  was  an  appeal  from  a  judgment  of  the  Court 

of  Appeal  of  New  Zealand  (Prendergast,  CJ'.  and 

Richmond.  J.)  discharging  a  rule  nisi  for  a  new 

trial  of  issues  of  fact  joined  between  the  parties 

on  a  petition  of  right,  and  tried  before  Bichinond, 

J.  and  a  special  jury. 
The  facts  appear  fully  from  the  judgment  oi 

their  Lordships. 

Cohen,  Q.C.  and  Gor^,  Q.C.  appeared  for  the 

appellant. 

OUivier  (of  the  New  Zealand  Bar)  and  Crocnj/l 

for  the  respondent. 
At  the  conclusion  of  the  arguments  their  Loid- 

ships  took  time  to  consider  their  judgment. 
April  9. —  Their  Lobsships  gave  judgment  sB 

follows : — ^The  respondent  in  this  appeal  presented 

W  Bsponed  by  C.  B.  Kaldo,  Em).,  BurtaUMt-Uv. 
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in  the  Snpreme  Court  of  New  Zealand,  nnder  the 
prorisions  of  an  Act  in  force  in  that  colony,  called 
the  Crown  Snita  Act  1881,  a  petition  of  right, 
in  which  it  was  stated  that  the  suppliant  was  the 
owner  of  the  steamship  Westport,  and  on  Feb.  16, 
1882,  the  steamship  entered  Her  Majesty's  port  or 
harbour  of  Westport,  in  the  county  of  Bnller,  in 
the  colony  of  New  Zealand,  and,  by  and  under  the 
direction  of  Her  Majesty's  harbour  master,  was 
moored  at  the  staitnes  or  wharf  in  the  harbour 
erected  by  Her  Majesty's  Executive  Government 
in  the  said  colony  for  the  use  and  accommodation 
of  vessels  frequenting  the  port ;  that  the  harbonr 
at  Westport  is  a  tidal  harbour,  at  or  near  the 
month  of  the  Buller  river,  and  is  under  the  control 
and  management  of  Her  Majesty's  Executive 
Government  in  the  colony,  which  appoints  the  har- 
bour master  and  all  other  officials  exercising  con- 
trol over  the  same,  and  the  staithes  and  wharves, 
and  over  the  movements  of  all  vessels  therein,  and 
receives  the  dues  payable  in  respect  of  vessels 
frequenting  the  port  and  using  the  accommodation 
therein  provided ;  that  all  wharfage  and  tonnage 
rates,  and  all  other  rates  and  dues  in  respect  of 
the  harbour  and  of  the  staithes  or  wharves  therein, 
are  payable  to  and  received  by  the  authorities 
mpointed  to  receive  the  same  by  and  on  behalf  of 
Her  Majesty's  Executive  Government,  and  on  the 
4th  March  1882  11.  Is.  Ud.,  by  way  of  dues  in 
respect  of  the  use  by  the  Wettport  of  the  staithes 
or  wharf  and  harbour,  was  paid  on  behalf  of  the 
suppliant,  and  a  receipt  given  for  the  same ;  that 
wior  to  the  16th  Feb.  1882  the  Westport  had 
frequently  visited  the  harbour,  and  been  laden 
with  coal  and  general  merchandise  in  the  usual 
and  customary  manner  at  the  port ;  that  the  rise 
and  fall  of  the  tide  was  at  the  time  of  the  happen- 
ing of  the  events  after  mentioned  eleven  feet  or 
thereabouts;  that  on  the  17th  Feb.  1882,  while 
alongside  the  wharf  or  staithes,  and  being  laden 
?rith  coal  and  cargo  in  the  usual  and  customary 
manner  at  the  port,  the  Westport  settled  with  tlie 
&U  of  the  tide  upon  a  snag  lying  at  or  near  the 
bottom  of  the  water  of  the  harbour,  and  was  bo 
greatly  damaged  thereby  that  the  steamer  became 
filled  with  water,  and  sank  to  the  bottom  of  the 
harbonr  alongside  the  wharf  or  staithes ;  that  Her 
Majesty's  Executive  Government  in  the  colony, 
and  the  harbour  master  and  other  officials  exer- 
cising authority  at  the  port  were  at  that  time,  and 
for  a  long  time  previously  had  been,  well  aware  of 
the  existence  of  this  snag,  and  of  the  danger  and 
risk  incurred  by  vessels  moored  at  and  using  the 
staithes  or  wharf  or  frequenting  and  navigating 
the  harbour  in  consequence  thereof,  but  had 
negligently  and  improperly  suffered  the  same  to 
remain  there,  and  no  Hteps  whatever  had  been 
taken  by  the  Executive  Government  or  the 
harbonr  master  or  other  officials  to  indicate  to 
masters  of  ves.sels  frequenting  the  port  the  exist- 
ence of  the  hidden  danger  occasioned  by  the 
position  of  the  snag,  or  to  warn  the  master  of  the 
Westport  thereof,  and  the  master  was  at  the  time 
of  the  accident  wholly  ignorant  of  the  existence  of 
such  danger ;  that,  in  consequence  of  the  injuries 
to  the  steamer,  the  suppliant  had  suffered  loss  and 
damage  to  the  amount  of  1500Z.  and  upwards. 
The  Solicitor-General  for  New  Zealand,  duly 
anthorised,  and  acting  for  and  on  behalf  of  Her 
Majesty,  by  his  first  plea  denied  all  the  material 
all^fations  in  the  petition  of  right,  and  in  his 
aecmid  and  third  pleas  he  alleged  that  there  was 


water  to  the  height  of  11  feet,  covering  the  snag 
at  low  tide,  and  the  Westport,  when,  fully  laden, 
might  and  could  easily  and  without  damage  have 
been  hauled  over  and  above  the  snag  in  any  state 
of  the  tide  in  the  harbour  whilst  loaded,  so  as  to 
float  in  the  same  depth  of  water  fore  and  aft,  but 
the  master  improperly  loaded  the  forehold  of  the 
steamer  so  as  to  cause  the  bow  of  it  to  sink  to  a 
depth  of  13  feet  6  inches  or  thereabouts,  and  the 
stem  to  sink  only  to  a  depth  of  8  feet  6  inches  or 
thereabouts,  and  then  and  whilst  the  steamer  was 
80  loaded,  negligently,  carelessly,  and  improperly 
hauled  the  steamer  from  the  berth  where  she  yraa 
lying  (2nd  plea),  and  on  his  own  responsibility, 
and  without  communication  with  the  harbour 
master,  carelessly,  negligently,  and  improperly 
moved  the  steamer  from  the  berth  where  she  was 
lying  (3rd  plea),  and  whilst  the  steamer  was  being 
BO  hauled  and  moved  she  struck  upon  the  snag  and 
was  injured.  The  replication  to  the  second  and 
third  pleas  denied  the  allegations  in  them  in  the 
terms  of  the  allegations.  At  the  trial  of  the  issues 
of  fact  by  a  special  jury  at  Nelson,  New  Zealand, 
on  the  2l8t  and  22nd  Dec.  1882,  the  allegations 
in  the  petition  preceding  the  allegation  of 
what  happened  on  the  17th  Feb.  were  either 
admitted  or  found  to  be  true,  except  the  allegation 
that  the  harbonr  was  under  the  control  and 
management  of  the  Executive  Grovemment,  the 
issue  as  to  this  being  struck  out,  and  except  also 
the  allegation  of  the  receipt  of  rates  and  dues,  as 
to  which  it  was  found  that  there  are  no  harbour 
dues,  and  the  11.  Is.  Ud.  was  received  for  wharfage 
and  tonnage  dues.  The  other  issues  with  the 
findings  of  the  jury  thereon,  were  as  follow  r^ 
"  9.  Did  the  said  steamship  Westport,  on  the  17th 
Fe'}.1882,while  alongside  the  said  wharf  or  staithes, 
settle  with  the  fall  of  the  tide  upon  a  snag  lying 
near  or  at  the  bottom  of  the  water  of  the  said 
harbour  P  Yes,  on  the  obstruction  called  the 
vertical  snag.  10.  Was  the  said  steamship  so 
greatly  damaged  thereby  that  she  became  filled 
with  water  and  sank  to  the  bottom  of  the  said 
harbour  alongside  the  said  wharf  or  staithes  P  Yes. 
11.  Was  Her  Majesty's  said  Executive  Govern- 
ment, at  the  time  of  the  happening  of  the  events 
in  the  said  petition  mentioned,  andlor  a  long  time 
previously,  well  aware  of  the  existence  of  the  sna^ 
which  caused  the  damage,  and  of  the  danger  and 
risk  incurred  by  vessels  moored  at  and  using  the 
said  staithes  or  wharf,  or  frequenting  and  navi- 
gating the  said  harbour,  in  consequence  thereof  P 
No;  but  after  the  communication  from  the  harbour 
master,  if  proper  steps  had  been  taken  promptly, 
theywould  nave  been  aware.  12.  Did  Her  Majesty  s 
said  Executive  Government  negligently  and  impro- 
perly suffer  the  last-mentioned  snag  to  remain 
alongside  the  said  staithes  or  wharf,  to  the  great 
danger  of  vessels  moored  at  the  said  staithes  or 
wharf  ?  Yes.  13.  Did  Her  Majesty's  said  Execu- 
tive Grovemment  take  any  steps,  or  did  the  harbour 
master  or  other  officials  take  any  steps  to  indicate 
to  masters  of  vessels  frequenting  the  said  port  the 
existence  of  the  hidden  danger  occasioned  by  the 
position  of  the  said  last-mentioned  snag,  or  warn 
the  master  of  the  said  steamship  Westport  P  No. 
14.  Was  the  master  of  the  said  steamer  Westport, 
at  the  time  of  the  happening  of  the  events  in  the 
petition  mentioned,  whoUy  ignorant  of  such 
danger  ?  Yes.  15.  Could  the  said  steamer  West- 
port,  when  fully  laden,  have  easily  and  without 
danger  been  hauled  over  and  above  the  said  snag 
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in  any  state  of  the  tide  in  the  said  harbour,  whilst 
loaded,  so  hs  to  float  in  the  same  depth  fore  and 
aft  f  No.  16.  Did  the  master  of  the  said  steam- 
ship Westport  load  the  forehold  of  the  said  steamer 
so  as  to  cause  the  bow  of  the  said  steamer  to  sink 
to  a  depth  of  13  feet  6  inches  or  thereabouts,  and 
the  stem  oi  the  said  steamer  to  sink  only  to  a 
depth  of  8  feet  6  inches  or  thereabouts  P  Admitted. 
Yes.  17.  Did  tho  master  of  the  said  steamer 
negligently,  carelessly,  and  improperly  haul  the 
said  steamer  from  the  berth  where  she  had  been 
placed  by  the  harbour  master ;  and  did  the  eaid 
steamer  then,  and  whilst  being  so  hauled,  strike 
upon  the  said  snag  and  suffer  the  injury  in  the 
jjetition  mentioned  P  No.  18.  Did  the  master  of 
the  said  steamer  move  the  said  vessel  carelessly, 
neghgentlv,  and  impro]ierly  ?  No.  19.  Did  the 
master  of  the  said  steamer  move  her  on  his  own 
responsibility,  and  without  communication  with 
the  said  harbour  master,  and  unknown  to  the  said 
harbour  master  P  Yes ;  but  there  was  an  implied 
permission,  according  to  the  usage  of  the  port. 
20.  Has  the  suppliant,  in  consequence  of  the 
injuries  mentioncKi  in  the  petition,  suffered  damage 
and  loss ;  and,  if  so,  to  what  amount  ?  1500J."  On  the 
19th  Jan.  1833  the  Supreme  Court  of  New  Zealand 
granted  a  rule  to  show  csiuse  why  the  verdict 
should  not  be  set  aside,  .and  a  new  trial  had,  upon 
the  grounds  that  the  verdict  was  against  the 
weight  of  evidence ;  that  tho  learned  judge  im- 
properly rejected  evidence  of  the  harbour  regula- 
tions ;  that  the  learned  judge  misdirected  the  jury 
upon  the  qnestion  of  negligence.  This  rule  was 
discharged  by  the  Supreme  Court  on  the  18th  May 
1883,  and  the  present  appeal  is  from  tliat  order. 
Before  proceeding  to  discuss  what  their  liordships 
consider  the  real  question  on  the  merits,  they 
think  it  best  to  dispose  of  some  other  questions 
which  have  been  raised.  The  harbour  regulations 
for  the  ports  of  New  Zealand,  made  by  Order  in 
Council,  provide  that  the  master  of  every  vessel 
shall  anchor  or  moor  where  the  harbour  master  or 
person  deputed  by  him  may  direct,  and  he  shall 
not  unmoor  or  quit  the  anchorage,  nor  shall  he 
haul  his  vessel  alongside  any  public  pier,  wharf, 
or  jetty  without  having  previously  obtained  per- 
mission from  the  harlwur  master  or  his  deputy  to 
do  so,  and  any  master  offending  against  this 
regulation  shall  be  liable  to  a  penalty  not  exceed- 
ing five  pounds.  The  evidence  of  the  mate  of  the 
Westport  was  that  she  crossed  the  bar  of  the 
harbour  on  the  morning  of  the  16th  Feb.  1882, 
and  made  fast  to  the  coal  staithes  under  the  direc- 
tion of  the  harbour  master,  with  the  forehatch 
Tinder  No,  1  shoot,  head  up  the  river ;  that  tho 
following  day,  having  finished  loading  the  fore 
hold,  about  1  or  2  p.m.,  they  sla<;kcd  astern  about 
twenty-five  feet,  to  take  in  a  few  packages  of 
cargo  from  the  gangway,  which  they  generally  do 
whilst  they  are  loading  coal;  when  they  went 
about  twenty-five  feet  astern  the  ves.«el  struck 
on  a  snag,  which,  as  the  tide  fell,  made  a  hole 
in  her  bottom.  The  WcsfjioH  measures  about  one 
hundred  and  sixteen  feet  from  the  forehatch  to 
the  stern,  counting  to  about  the  centre  of  the 
hatch,  and  her  beam  is  twenty-three  feet.  The 
snag  struck  her  about  five  feet  abaft  the  mid-ship 
section  on  the  starboard  side  of  the  keel,  whicn 
was  outside  as  she  lay,  and  at  the  gaj-board  streak, 
where  she  would  bo  drawing  about  10  feet  9  inches 
of  water.  As  the  head  ropes  were  slacked,  the 
current  necessarily  set  the  bow  out,  there  being 


a  slight  curve  in  the  river  at  that  point.  The  bow 
was  about  eight  feet  off  the  staithes  when  she 
struck,  and  the  stem  about  fifteen  feet.  Opposite 
the  point  where  she  struck,  she  was  about  thirteen 
feet  from  the  staithes,  and  the  edge  of  the  hole  in 
her  bottom  being  about  one  foot  from  her  keel, 
the  snag  must  have  been  about  twenty-five  feet 
from  the  staithes.  It  may  be  convenient  to  notice 
here  the  variance  between  this  evidence  and  the 
allegations  in  the  petition  that  the  steamer  was 
alongside  the  wharf  or  staithes  when  she  settled 
with  the  fall  of  the  tide,  upon  which  the  ninth 
issue  was  framed.  As  to  this  the  Supreme  Court 
in  its  judgment  says :  "  There  was  therefore  a 
variance  from  the  case  stated  in  the  petition, 
inasmuch  as  the  steamer  was  damaged  whilst 
shifting  her  berth.  But  there  was  no  application 
for  a  nonsuit  upon  this  or  any  other  ground. 
Had  the  objection  been  made  it  would  have  been 
properly  met  by  the  allowance  of  an  amendmoit 
in  tne  petition.  The  question  whether  the  vessel 
had  been  moved  was  not  really  but  only  formally 
in  issue  between  the  parties.  As  regards  the 
suppliant's  conduct,  the  only  qnestions  raised 
were,  whether  the  vessel  had  been  moved  negli- 
gently so  as  to  cause  or  contribute  to  the  damage, 
or  illegally.  These  were  the  qnestions  which  the 
parties  went  down  to  try."  And  as  to  the  ninth 
issue,  the  Court  says,  "  The  objection  here  seems 
to  be  that  the  jury  have  found  that  the  Wettport 
was  damaged"  while  alongside  the  wharf,  "the 
damage  having  in  fact  occurred  whilst  her  position 
was  being  slightly  altered.  But  as  the  vessel  was 
only  allowed  to  move  a  few  feet  along  the  wharf, 
remaining  always  connected  with  it  by  her  head 
and  stern  lines  and  springs,  it  appears  to  us  that 
she  may  properly  be  said  to  be  injured  while  along- 
side." Their  Lord.ships  think  that  the  finding  of 
the  jury  may  be  so  understood,  and  then  it  is  in 
accordance  with  the  evidence.  The  question 
whether  the  steamer  was  negligently  and  impro- 
perly moved  was  raised  by  the  seventeenth  and 
eighteenth  issues.  These  were  answered  by  the 
jury  in  the  negative.  The  evidence  of  the  mate 
was  that  the  harbour  master  directs  the  move- 
ments of  the  vessel  if  he  happens  to  be  there,  but 
he  had  never  objected  to  their  dropping  astern  to 
the  gangway ;  that  they  moved  the  vessel  without 
his  directions  and  he  never  complained,  it  is  the 
custom  of  the  port,  of  all  ports;  when  the  harbour 
master  knew  of  the  accident  he  did  not  object 
that  the  ship  had  been  moved  without  his  permis- 
sion ;  and  the  harbour  master  himself,  in  answer 
to  the  question  by  the  court,  *'  Was  it  imprudent 
to  move  her  P"  replied  only  that  it  was  unusual. 
The  only  ground  upon  which  it  can  be  contended 
that  these  issues  ought  not  to  have  been  answered 
in  the  negative  is  that  there  was  a  breach  of  the 
harbour  regulations.  The  jury  found  upon  the 
nineteenth  issue  that  the  master  of  the  steamer 
moved  her  without  communication  with  and  un- 
known to  the  harbour  master,  "  but  there  was  an 
implied  permission  according  to  the  usage  of  the  ' 
port."  There  was  evidence  upon  which  the  jury 
might  reasonably  find  this,  and  that  under  the 
circumstances  the  master  did  not  negligently  and 
improperly  move  the  vessel.  The  Supreme  Court 
thought  that  the  defence  that  the  master  was 
doing  an  illegal  act  prohibited  under  a  penalty, 
and  that  no  action  could  lie  for  damage  to  the 
vessel  consequent  upon  the  illegal  act,  was  not 
raised  by  the  pleas.     Their  Lordships  sec  no 
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reason  to  differ  from  this.  The  main  question  is, 
whether  there  was  a  breach  on  the  part  of  the 
Execative  Government  of  that  duty  which  the 
law  would  have  c»st  upon  private  persons  main- 
taining the  Btaithes  or  wharf  and  inviting  ships  to 
visit  them  in  the  same  manner  in  which  the  Execu- 
tive Government  are  shown  to  have  done.  In 
Twmalnj  v.  T/w  Lancaster  Caiud  Company  (11  Ad. 
&  E.  223),  where  a  company  had,  under  powers 
given  by  an  Act  of  Parliament,  made  a  canal  for 
uieir  profit,  and  opened  it  to  the  public  upon  pay- 
ment of  tolls  to  the  company,  it  was  held  by  the 
Court  of  Exchequer  Chamber  that  the  common 
law  imposed  a  duty  upon  the  proprietors  to  take 
reasonable  care,  so  long  as  they  kept  it  open  for 
the  public  use  of  all  who  might  choose  to  navi- 
gate it,  that  they  might  navigate  without  danger 
to  their  lives  or  property.  This  decision  was 
approved  of  in  The  Mersey  Dodcg  Trutteet  v.  Qihbi 
(14L.  T.  Bep.  N.  S.  (577;  L.  Rep.  1  H  of  L.  Cas.  93), 
in  which  it  was  held  that,  if  the  cause  of  the  injury 
was  a  bank  of  mud  in  the  dock,  and  if  the  defen- 
dants, the  trustees,  by  their  servants  had  the 
means  of  knowing  that  the  dock  was  in  an  unfit 
state,  and  were  negligently  ignorant  of  it,  they 
neglected  their  duty,  and  did  not  take  reasonable 
care  that  it  was  fit.  The  present  case  differs  from 
Pamaby  v.  The  Lancagter  Canal  Company  and  the 
Mersey  Docks  Ti-usteea  v.  Gibb*,  in  that  there  are 
no  harbour  dues,  and  the  public  have  a  right  to 
navigate  subject  to  the  harbour  regulations,  but 
the  hiirbour  is  under  the  control  and  management 
of  the  Executive  Government,  wliich  has  authority 
to  remove  obstructions  in  it.  The  staithes  and 
wharves  belong  to  the  Executive  Government, 
which  receives  wharfage  and  tonnage  dues  in 
respect  of  vessels  using  them.  These  are  collected 
hf  the  railway  authorities  appointed  by  the 
Grovernment,  and  the  manager  of  the  Kailway 
Department  directs  where  the  vessels  which  are 
to  load  with  coals  shall  be  placed.  It  appears  to 
their  Lordships  that  this  case  is  within  the  prin- 
ciple upon  which  the  above  cases  were  decided, 
and  upon  the  facts  proved  they  are  of  opinion 
that  the  law  imposes  a  duty  upon  the  Executive 
Government  to  take  reasonable  care  that  vessels 
using  the  staithes  in  the  ordinary  manner  may  do 
80  without  danger  to  the  vessel.  The  principal 
evidence  on  this  question  is  the  harbour  master's, 
and  his  letters  to  the  Marine  Department  of  the 
Government  of  New  Zealand.  Ho  first  became 
aware  of  the  existence  of  a  snag  near  the  place 
where  the  Wettport  struck  at  the  end  of  January 
1882,  by  a  vessel  called  the  Ladybird  touching  on 
it.  He  sent  down  a  man  who  was  not  a  profes- 
sional diver  to  examine  it,  and  reported  to  the 
Secretary  of  the  Marine  Department.  No  notice 
of  danger  was  given  until  after  the  accident  to  the 
Wettport,  when  the  harbour  master  put  up  a  notice 
on  the  piles, "  bnag  here,  11  feet  o  inches  low-water 
springs."  On  the  8th  May  1882  a  diver  employed 
by  the  Public  Works  Department  went  down  and 
found  a  horizontal  snag,  about  forty  feet  long,  pro- 
jecting from  the  staith,  the  butt  of  the  tree  being 
underneath  it.  From  twenty-five  to  thirty  feet 
from  the  staith  he  came  across  the  stump  of  a 
tree  that  had  been  felled,  standing  up  vertically, 
and  projecting  about  eighteen  inches  above  the 
horizontal  snag,  which  was  resting  up  against  it. 
This  was  the  snag  which  caused  the  damage  to 
the  Westport.  If  she  had  gone  on  the  horizontal 
one,  she  would  have  forced  it  down,  as  there  was 


two  feet  of  water  under  it.  Their  Lordships  think 
that  there  was  here  evidence  from  which,  if  it  was 
properly  left  to  them,  the  jury  might  properly 
conclude  that  the  Executive  Government,  by  their 
servant  the  harbour  master,  had,  before  this  acci- 
dent, notice  of  a  danger  at  this  spot,  such  as  to 
make  it  a  want  of  reasonable  care  in  them  not,  by 
their  servants,  to  inquire  what  that  danger  was, 
and  to  warn  a  vessel  in  the  position  of  the  plain- 
tiff's vessel  of  the  existence  of  danger  there.  If 
such  a  warning  had  been  given  it  would  ^ve  been 
the  fault  of  the  plaintiff's  servants  if  they  let  the 
vessel  pass  over  that  spot  at  low  water.  Their 
Lordships  do  not  think  it  was  necessary  to  go  so 
far  as  to  prove  that  the  servants  of  the  Govern- 
ment knew  the  precise  nature  of  the  danger,  or 
whether  the  projecting  snag  was,  as  it  turned  out 
to  be,  an  independent  vertical  snag,  or,  as  the 
harbour  master  seems  to  have  supposed,  a  branch 
or  limb  attached  to  the  horizontal  .snag.  The  real 
question  was,  whether,  if  they  had  not  neglected 
the  duty  which  the  law  cast  on  them  to  take 
reasonable  care,  they  would  not  have  known  of 
the  existence  of  a  danger  against  which  thCT 
should  give  warning.  Their  Lordships  have  feft 
much  embarrassed  from  not  being  told  what  direc- 
tions were  given  to  the  jury.  It  may  be  that  there 
was  some  misdirection,  or  that  the  right  point  was 
not  presented  to  the  jury,  but  that  is  not  shown, 
and  it  lay  on  the  appellants  to  show  it.  The  find- 
ings of  the  jury  on  tne  eleventh  and  twelfth  issues 
amount  to  a  finding  that  there  was  negligent 
ignorance,  and  their  Lordships  are  by  no  means 
prepared  to  say  that  there  was  not  evidence  upon 
which  the  jury  might  reasonably  come  to  tnat 
conclusion.  Even  if  such  evidence  had  not  existed, 
still  there  was  evidence  that  the  Executive  Govern- 
ment had  before  the  a^cideut  to  the  Westport 
su£5cicnt  notice  of  the  danger  to  make  it  tbeir 
duty  to  give  warning  of  it,  which  was  not  done 
till  after  the  accident.  This  was  a  breach  of  the 
duty  to  take  reasonable  care.  It  remains  to 
notice  one  other  question  which  was  raised  by  the 
counsel  for  the  appellant,  namely,  whether  the 
negligence  which  occasioned  the  injury  was  within 
the  provisions  of  the  Crown  Suits  Act  1881. 
Sect.  37  of  that  Act  provides  that,  "  No  claim  or 
demand  shall  be  made  upon  or  against  Her  Majesty, 
under  this  part  of  this  Act,  unless  the  same  shall 
be  founded  upon  or  arise  out  of  some  one  of  the 
causes  of  action  hereinafter  mentioned,  and  for 
which  cause  of  action  a  remedy  would  lie  if  the 
person  against  whom  the  same  could  be  enforced 
were  a  subject  of  Her  Majesty :  (1.)  Breach  of 
any  contract  entered  into  by  or  under  the  lawful 
authority  of  the  Governor  on  behalf  of  Her  Majesty, 
or  of  Her  Majesty's  Executive  Government  in  the 
colony,  whether  such  authority  be  express  or  im- 
plied. (2.)  A  wrong  or  damage  independent  of 
contract,  done  or  suffered  by  or  under  any  such 
authority  as  aforesaid  in,  upon,  or  in  connection 
with  a  public  work  as  hereinafter  defined.  (3.) 
For  the  purposes  of  this  provision  ■*  public  work' 
means  any  railway,  tramway,  road,  bridge,  electric 
telegraph,  or  other  work  of  a  like  nature  used  by 
the  Government  of  the  colony,  or  constructed  by 
such  Government  out  of  moneys  appropriated  by 
the  General  Assembly,  and  the  revenues  derived 
from  which  form  part  of  the  general  revenue  of 
the  colony."  In  Jollife  v.  The  Wallasey  Loral 
Board  (L.  Rep.  9  C.  P.  62 ;  29  L.  T.  Rep.  N.  S.  682) 
it  was  held  that  an  omission  to  do  something  which 
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ought  to  be  done  in  order  to  the  complete  perform- 
ance of  a  dnty  imposed  upon  a  public  boay  under 
an  Act  of  Parliament,  or  the  continuing  to  leave 
any  such  duty  unperformed,  amounts  to  "  an  act 
done  or  intended  to  be  done"  within  the  meaning 
of  a  clause  requiring  a  notice  of  action,  and  their 
Lordships  think  that  the  neglect  in  this  case  to 
take  reasonable  care  is  a  wrong  done  by  or  under 
the  authority  of  the  Executire  Government.  They 
also  think  that  the  staithes  are  "  a  work  of  a  like 
nature"  within  the  meaning  of  sub-sect  3.  Indeed, 
the  staithes  seem  to  be  an  adjunct  to  the  railway 
which  is  used  for  carrying  coals  to  be  loaded  on 
board  the  vessels  in  order  to  facilitate  the  loading, 
and,  in  the  view  their  Lordships  take  of  the  case, 
the  negligence  is  in  connection  with  them.  The 
Supreme  Court  say  that  theii*  verdict  might 
possibly  not  have  been  the  same  as  that  of  the 
jury,  but  they  could  not  say  the  finding  was  con- 
trary to  law.  Their  Lordships  also  might  possibly 
not  find  the  same  verdict,  but  the  question  of 
negligence  was  one  which  the  jury  was  to  deter- 
mine, and  no  sufBcient  ground  has  been  shown 
for  setting  aside  their  verdict.  Their  Lordshipis 
will  therefore  humbly  advise  Her  Majesty  to 
afSrm  the  decision  of  the  Supreme  Court,  and  to 
dismiss  the  appeal,  and  the  costs  thereof  will  be 
paid  by  the  appellant. 

Solicitors  for  the  appellant,  /.  and  B.  Oole. 
Solicitors  for  the  respondent.  Baker  and  Naime. 


COURT    OF   APPEAL. 

Wednesday,  Oct.  29. 

(Before  Bagoallay,  Bowex,  and  Fbt,  L.JJ.) 

Bbadpobs  v.  Young,  (a) 

Practice— Appeai — Staying  payment  out  of  court — 
B.  S.  C.  1883,  Order  LVIIL,  r.  16. 

On  the  further  emiaideration  of  an  action  on  the 
9th  Aug.  1884,  Pearson,  J.  ordered  that,  subject 
to  thepaymerU  of  the  costs  of  all  parties,  a  fund 
in  court  should  be  paid  out  to  the  plaintiff. 

On  the  13th  June  one  of  the  defendants  had  given 
notice  of  appeal  from  the  judgment  at  the  trial. 

On  the  Wth  Aug.  Pearson,  J.  refused  an  applica- 
tion by  the  appellant  that  pending  the  appeal  the 
distribution  of  the  fimd  should  be  stayed,  but 
suspended  payment  out  till  after  the  Long  Vaca- 
tion, to  enable  the  applicant  to  appeal.  On  ap- 
peal from  this  order  ti  appeared  that  the  plaintiff 
nod  been  abroad  for  two  years,  and  that  hie 
address  was  not  hnmcn. 

Held,  that,  on  the  appellant  giving  security  to  make 
up  to  the  plaintiff  the  difference  between  the 
present  income  and  interest  at  4  per  cent,  on  the 
present  market  value  of  the  fund  in  court,  and 
to  make  good  the  difference,  if  any,  between  the 
highest  market  price  of  tlie  stocks  in  which  the 
fund  was  invested  at  any  time  before  the  appeal 
was  heard  and  the  price  at  the  time  of  the  appeal 
being  heard,  thepaym^it  out  wotM  be  stayed. 

Peabson,   J.,   by  an  order   made    on  the    29th 
April  1884,  declared  that  the  domicile  of  Hugh 

(a)  Beported  by  Fbask  Evasb,  Esq.,  B*rrUter-«(-Law. 


Falconer,  the  testator  in  the  writ  named,  was  at 
the  time  of  his  death  in  Scotland,  and  ordered  a 
case  to  be  settled  for  the  opinion  of  the  Court  of 
Session  in  Scotland  as  to  the  interest  taken  by 
the  testator's  daughter,  Jane  Falconer,  or  those 
respectively  entitted  at  her  death,  under  the  un- 
signed document  admitted  to  probate  in  England 
on  the  29th  March  1828  :  (26  Ch.  Div.  656.) 

A  case  was  accordingly  settled  by  the  judge, 
and  on  the  19th  July  1884  the  Court  of  Session 
found  that  neither  Jane  Falconer  nor  her  repie- 
sentatives  took  any  interest. 

On  the  further  consideration  of  the  action  on 
the  8th  Aug.  Pearson,  J.  directed  that,  subject 
to  the  payment  of  costs,  as  between  solicitor 
and  client,  the  fund  in  court  should  be  trans- 
ferred to  the  plaintiff. 

On  the  13th  June  1884  H.  Thornton,  one  of 
the  defendants,  gave  notice,  of  appeal  from  the 
order  of  the  29th  April,  and  on  the  11th  Aug.  he 
moved,  on  notice,  that,  pending  the  appeal,  the 
distribution  of  the  fund  directed  by  the  order  of 
the  8th  Ang,  might  be  suspended. 

James  Kaye  in  support  of  the  motion. — ^In 
Brewer  v.  Yorke  (20  Ch.  Div.  669)  Jessel,  M.B. 
said  :  "  It  is  of  course  to  stay  the  payment  out 
of  moneys  "  pending  an  appeal,  and  Cotton  and 
Lindley  L.JJ.  concurred  in  the  decision. 

Cozens-Hardy,  Q.C.  and  Alexander  Young  for 
the  plaintiff. — There  is  no  suggestion  that  the 
plaintiff  is  insolvent,  and  the  money  if  paid  out 
to  him  will  be  quite  safe.  It  is  not  the  practice 
to  stay  payment  out  as  a  matter  of  coarse 
merely  because  an  appeal  is  pending.  Some 
special  circumstances  must  be  shown  to  justify 
payment  oat.  An  appeal  does  not  per  se  operate 
as  a  stay  of  execution :  (B.  S.  C.  1883,  Order 
LXVIIL,  r.  16.) 

Kaye  in  reply. — ^The  fund  is  large,  and  the  ques- 
tions of  law  involved  are  difficult.  If  the  fund  is 
paid  out  and  the  appellant  is  successful,  it  may  be 
impossible  for  him  to  recover  it. 

Pearson,  J. — I  have  looked  at  Brewer  v.  Yorke; 
and,  more  particularly,  at  what  was  said  by  the 
Lords  Justices  in  Wilson  v.  Church  (41  L.  T.  Bep. 
N.  S.  296;  12  Ch.  Div.  454),  in  which  their  Lord- 
ships were  not  agreed.  Cotton  and  Brett,  LJJ. 
being  of  opinion  that  the  application  for  retaining 
the  fund  during  the  appeal  ought  to  be  granted^ 
and  James,  L. J.  dissenting.  Not  knowing  pre- 
cisely the  facts  of  that  case,  I  do  not  quite 
understand  what  was  the  exact  ground  of  the 
dissent  of  James,  L.J.  I  have  also  looked  at  an 
earlier  case  of  WaUmrv  v.  JngiUty  (1  M.  &  K.  61). 
and  it  seems  to  me  to  be  by  no  means  the  settled 
rule  of  this  court  that  the  fund  should  be- 
retained  in  court  simply  because  there  is  an 
appeal.  As  Lord  Eldon  pointed  out  in  Hugueni* 
V.  Baseley  (15  Ves.  180),  such  a  rule  would  "palsy 
the  arm  of  justice."  If  an  appeal  were  brought 
from  an  order  granting  an  injunction,  it  might  be 
said  that  the  injunction  should  be  suspended 
pending  the  appeal.  That  is  certainly  not  the 
practice  of  the  court.  Under  the  circumstances, 
and  regarding  the  time  of  the  year  and  the  state 
of  the  list  of  appeals,  I  think  the  proper  course  will 
be  to  suspend  payment  out  till  tne  3rd  Nov.,  so  as 
to  give  the  applicant  an  opportunity  when  the 
Court  of  Appeal  sits  at  the  end  of  October  to 
apply  to  the  Court  of  AppeaL 

On  the  29th  Oct.  the  application  was  renewed  in 
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the  Court  of  Appeal.  By  an  affidavit  of  a  clerk 
to  the  applicant's  solicitors,  filed  on  the 27th  Oct., 
it  appeared  that  the  applicant's  solicitors  had 
inquired  of  the  solicitors  lor  the  plaintifi  whether 
the  plaintiff  resided  in  England,  and  if  so,  where, 
and  whether  the  plaintiff's  solicitors  could  give 
any  assurance  which  would  render  it  nnnecessarv 
for  the  applicant  to  apply  to  the  Court  of  Appeal. 
It  also  appeared  by  the  affidavit  that  the  plain- 
tifFs  solicitors  did  not  answer  this  inquiry,  and 
that  the  deponent  had  ascertained  that  the 
plaintiff  no  longer  resided  at  the  address  given 
in  his  affidavit  filed  on  paying  in  the  money ;  that 
at  the  address  in  the  writ  the  deponent  was 
informed  that  the  plaintiff  had  been  abroad  for 
nearlv  two  years,  and  when  last  heard  of  was  at 
Hombnrg.  The  deponent  also  stated  that  the 
plaintiffs  address  was  not  known  at  his  clnb,  and 
that  his  name  was  not  in  the  Post  Office  Directory 
or  the  Army  List  (he  was  a  General)  for  1884. 
James  Kaye,  for  the  applicant,  referred  to 

Brewer  v.  Yorlce,  20  Ch.  Div.  689 ; 

Buriick  t.  Qarrielt,  22  L.  T.  Bep.  N.  S.  502 ;  L.  Bep. 

5Ch.  App.  453; 
B.  8.  C.  im.  Order  LVm.,  r.  17. 

Cozent-Hardy,  Q.C.  and  Alexander  Young  for 
the  plaintiff.— The  court  will  not  stay  the  pay- 
ment out  unless  a  strong  case  of  special  circum- 
stances is  made  out. 

BA6G.U.LA.T,  L.J. — ^If  the  applicant  will  give 
security  to  the  satisfaction  of  the  judge  in 
chambers  to  make  up  to  the  plaintiff,  pending  the 
appeal,  the  difference  between  the  income  of  the 
fund  as  invested  and  interest  on  the  present 
market  valae  Of  the  fund  at  4  per  cent.,  and  also 
to  make  good  the  difference  between  the  highest 
market  price  of  the  stocks  at  any  time  before  the 
hearing  of  the  appeal  and  the  market  value  (if 
les.s)  at  the  date  of  such  hearing,  the  payment  out 
will  be  stayed.  Of  course,  the  cash  will  be 
invested  in  the  meantime  so  as  to  produce  income. 
The  application  will  stand  over  to  enable  the 
applicant  to  consider  whether  he  will  accept  these 
terms. 

BowEN  and  Fby,  L.JJ.  concurred. 

Solicitors  for  the  applicant,  Marhby,  Stewart, 
and  Co. 

Solicitors  for  the  plaintiff,  Wcdker,  Marttjieau, 
and  Co. 


Friday,  Oct.  31. 

(Before  Bagoallat,  Bowen,  and  Fbt,  L.JJ.) 

Ex  parte  Wallace  ;  Be  Wallace,  (a) 

Satikniptcy  —  Petition — Signature  &y  attorney — 
Bankruptaj  Bulee  IS83,  r.  126 ;  Form  10. 

A  bankruptcy  petition  may  he  signed  on  behalf  of 
ihe  petitioning  creditor  tjf  a  person  holding  a 
power  of  attorney  from  him,  if  the  terms  of  Ote 
vower  are  wide  enough. 

Wliere  a  power  of  attorney  atUhorised  B.  to  com- 
mence and  carry  on,  at  law  or  in  equity,  all 
actions,  suits,  or  other  proceedings  touching  any- 
thing in  which  A.  or  his  personal  estate  miglU  be 
concerned : 

Held,  that  the  tcords  included  a  poieer  to  sign  a 
bankruptcy  petition  on  behalf  of  A. 

Ma.   J.    J.  Wallace,  the>  debtor   in  this  case, 

appealed  from  a  receiving  order  made  against 

(a)  Beported  by  Fbahk  Evans,  Esq.,  Burlater.at-Law. 


him  by  Mr.  Begistrar  Brougham  on  the  17th 
Oct.  1884. 

The  order  was  made  in  a  bankruptcypetition, 
presented  by  W.  Richards,  of  Prince  Edward's 
Island,  and  signed  "  William  Bichards,  by  his 
attorney  Thomas  Picton  Bichards." 

The  signature  was  attested  by  a  witness,  and 
the  attestation  clause  was  as  follows :  "  Signed 
by  the  petitioner  by  his  attorney,  Thomas  Picton 
Bichards,  in  my  presence." 

It  appeared  that  the  power  of  attorney,  which 
was  dated  the  8th  Feb.  1879,  empowered  T.  P. 
Bichards,  on  behalf  of  his  principal,  "to  com- 
mence and  carry  on,  or  to  defend,  at  law  or  in 
equity,  all  actions,  suits,  or  other  proceedings 
touching  anything  in  which  I,  or  my  ships,  or 
other  personal  estate,  may  be  in  anywise  con- 
cerned." 

F.  Cooper  Willis  for  the  appellant. — The  receiv- 
ing order  is  invalid,  as  the  petition  is  not  signed 
by  the  creditor  himself.  Rule  125  of  the  Bank- 
ruptcy Rules  1883  provides  that  a  creditor's 
petition  "  shall  be  in  Form  No.  10  in  the  appendut, 
with  such  variations  as  circnmstanccs  may 
require."  This  form  requires  that  the  petition 
shall  be  signed  by  the  petitioner,  and  the  attesta- 
tion clause  is  in  these  words :  "  Signed  by  the 
petitioner  in  my  presence."  There  is  no  provi- 
sion in  the  Act  or  rules  enabling  the  petition  to 
be  signed  by  attorney.  Even  if  a  petition  could 
be  so  signed,  the  words  of  this  power  are  not 
sufficiently  wide  to  inclnde  the  presentation  of  a 
bankruptcy  petition. 

B.  Vaughan  WUliams,  for  the  petitionLig 
creditor,  was  not  called  upon  by  the  court. 

Ba&gallat,  L.J. — I  entertain  no  doubt  what- 
ever that  the  signature  of  the  petition  by  the 
attorney  of  the  petitioner  was  sufficient,  provided 
that  the  power  of  attorney  authorised  such 
signature.    I  am  satisfied  that  the  words  of  this 

?ower  are  quite  sufficient  to  authorise  Thomas 
'icton  Richards  to  sign  the  petition  on  behalf  of 
his  principal.  The  power  of  an  attorney  to  act 
on  behalf  of  his  principal  in  bankruptcy  matters 
has  been  undisputed  ever  since  the  decision  of 
the  Court  of  Appeal  in  Ex  parte  Frampton ;  Be 
Frampton  (33  L.  T.  Rep.  O.  S.  341 ;  1  De  G. 
F.  &  J.  263).  In  that  case,  under  a  general 
authority  by  one  man  to  another  to  arrange  and 
settle  his  affairs,  it  was  held  that  the  agent 
might  instruct  a  solicitor  to  dispute  an  ad- 
judication in  bankruptcy.  The  present  case, 
no  doubt,  carries  the  principle  a  step  further, 
as  it  will  decide  that  a  document  may  be 
signed  on  behalf  of  the  principal.  But  the 
signature  was  here  essential  to  the  doing  of  the 
act — the  commencing  of  a  proceeding  touching 
something  in  which  the  principal  or  his  personal 
estate  was  concerned — which  was  authorised. 

BowBN,  L.J. — I  have  no  doubt  that  Baggallay, 
L.J.  is  right  in  the  view  expressed  by  him.  The 
power  is  wide  enough  in  its  terms  to  authorise 
the  attorney  to  commence  proceedings  in  bank- 
ruptcy on  behalf  of  his  principal  by  signing  a 
petition. 

Fev,  L.J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  J.  T.  Watson. 
Solicitors  for  the  respondent,  RoUams,  Son, 
and  Coward.  ^^  . 
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Wediieaday,  Nov.  12. 

.         (Before  Bagoallay  and  Fry,  L.JJ.) 

I         WiLJioTT  V.  Freehou)  House  Property 
'  I  Company,  (a) 

Practice — Writ  of  summons  for  recovery  of  land — 
Joinder  of  oilier  claims  without  leave — Chniasion  of 
claim  to  recover  land  from  statement  of  claim — 
Objection  hy  defence — Emharrassment — B.  8.  C. 
1883 ;  Order  XVIIL,  r.  2 ;  Order XX.,  r.  4;  Order 
XIX.,  r.  27;  Order  XXV.,  r.  2. 

The  plaintiff,  wiihont  obtaining  the  leave  of  the 
court,  joined  a  claim  for  recovery  of  land  with 
other  claims. 

By  his  statement  of  claim  he  altered  his  claim  for 
relief  hy  omitting  the  claim  for  recovery  of  land. 

The  defendant  by  his  defence  raised  the  objection 
that  theicrit  of  summons  teas  issued  without  leave 
of  the  court. 

Held  {affirming  the  decision  of  Bacon,  V.C.),  that 
the  defence  ought  not  to  he  stnick  out  as 
embarrassing. 

Semhle  (1)  tluxt  an  objection  thai  a  writ  of  summons 
joining  a  claim  to  recover  land  with  other  claims 
has  been  issued  without  leave  of  the  court,  is  pro- 
perly  pleaded  in  the  defence;  (2)  that  the  plaintiff 
cannot  cure  the  irregularity  in  his  writ  by 
omitting  the  claim  for  recovery  of  land  from  his 
statement  of  claim;  (3)  tlMt  to  cure  the  irregu- 
larity the  writ  of  summons  must  be  amended;  and 
(4)  that  such  amendm-ent  cannot  be  made  without 
the  consent  of  the  defendant. 

The  plaintiff,  without  previously  obtaining  the 
leave  of  the  court,  by  the  indorsement  of  his  writ 
of  summons,  claimed  (1)  specific  performance  of 
an  agreement  between  the  plaintiff  and  defen- 
dants, dated  the  29th  Sept.  1883 ;  (2)  to  recover 
possession  of  the  laud  therein  mentioned  aud  the 
messuages  built  thereon;  (3)  an  injunction;  (4) 
a  receiver ;  (5)  damages  ;  (6)  costs. 

By  his  statement  of  claim  the  plaintiff  set  out 
the  material  parts  of  the  agreement  of  the 
29th  Sept.  1883,  by  which  the  defendants  agreed 
to  advance  moneys  to  enable  the  plaintiff  to  com- 
plete buildings  on  certain  land  belonging  to  the 
defendants,  and  to  grant  a  lease  of  the  land  and 
buildings  when  the  latter  were  completed. 

The  statement  of  claim  further  alleged  that 
the  plaintiff  had  so  far  complied  with  the  agree- 
ment and  made  no  default ;  but  that  the  defen- 
dants had  nevertheless  entered  and  stopped  the 
works,  and  refused  the  plaintiff  and  his  workmen 
access  to  the  lands,  buildings,  and  plant ;  and  the 
plaintiff  claimed  (1)  specific  performance  of  the 
agreement ;  (2)  damages  in  adidition  to  or  substi- 
tution for  specific  performance  ;  (3)  an  injunction 
to  restrain  the  interference  with  the  building 
operations ;  (4)  a  receiver ;  (6)  costs. 

In  paragraph  1  of  their  defence  the  defendants 
set  out  the  indorsement  of  the  writ  of  summons. 
In  paragraph  2  they  stated  that  the  plaintiff  did 
not  obtain  the  leave  of  the  court  to  issue  the  writ 
of  summons.  They  also  alleged,  in  other  para- 
graphs, that  the  plaintiff  had  broken  the  agree- 
ment, and  that  the  defendants  had  entered  under 
a  power  therein  contained. 

In  Aug.  1884  the  plaintiff  moved  before  Bacon, 
V.C.  for  an  order  to  strike  out  paragraphs  1  and  2 
of  the  defence  on  the  ground  tMt  they  were 
embarrassing  and  unnecessary,  and  tending  to 

(a)  Beported  by  Fbank  Evaks,  Esq.,  Barriater-a.t-Lair. 


delay  the  fair  trial  of  the  action,  but  his  Lordship 
dismissed  the  application  with  costs. 
The  plaintiff  appealed. 

Hemming,  Q.C.  and  Emden  for  the  appellant. — 
The  defendants  contend  that  one  of  the  claims  in 
the  writ  is  for  recovery  of  possession  of  land, 
and  that  under  Order  XVlIL,  r.  2,  no  other  cause 
of  action  ought  to  have  been  joined  without 
obtaining  leave  before  the  writ  was  issued.  As- 
suming that  the  claims  were  improperly  joined, 
what  has  occurred  is  a  mere  slip,  and  objection 
cannot  properly  be  taken  by  the  defence.  It  was 
thought  unnecessary  to  amend  the  writ,  inasmuch 
as,  by  rule  4  of  Order  XX.,  whenever  a  statement 
of  claim  is  delivered  the  plaintiff  may  therein 
alter,  modify,  or  extend  his  claim  without  any 
amendment  of  the  writ.  An  objection  to  the 
propriety  of  service  of  the  writ,  which  this  is, 
cannot  be  raised  by  the  defence : 

Predmi  v.  La,mont,  35  L.  T.  Bep.  N.  S.  341 ;  1  Ex. 
DJT.  361. 
[Pry,  L.J. — ^It  may  be  expedient  to  determine  the 
point  earlier,  but  can  taking  the  objection  by  the 
defence  be  said  to  be  eml»rrassing  ?]  If  it  is 
unnecessary  the  statement  in  the  pleadings  may 
be  struck  out  under  rule  27  of  Order  XIX.  lif 
the  objection  can  be  raised  in  another  way,  at  an 
earlier  stage,  the  defence  is  unnecessary.  If  the 
objection  is  good  we  ought  to  have  leave  to  amend 
the  writ ;  if  not,  the  action  ought  to  proceed  and 
be  tried  on  the  merits.  [G.  Henderson,  for  the 
'defendants. — ^We  say  no  amendment  can  now  be 
made:  (Pitcher  v.  Hinds,  40  L.  T.  Bep.  N.  S. 
8.32;  11  Ch.Div.905.)  B  ago  allay,  L.  J.— The  ques- 
tion could  have  been  raised  under  rule  2  of  Order 
XXV.]  It  is  rather  hazardous  to  proceed  under 
that  rule.  [Pry,  L.J. — Where  there  is  a  clear 
point  of  law  it  can  be  conveniently  raised  under 
that  rule.]  If  there  has  been  any  irregularity,  it 
has  been  waived,  (a) 

Henderson,  for  the  defendants,  was  not  called 
upon. 

Baggallay,  L.J. — In  my  opinion  the  decision 
of  the  Vice-Chancellop  was  quite  right,  and,  sub- 
ject to  the  defendants  consenting  to  the  writ 
being  amended,  I  think  the  appeal  ought  to  be 
dismissed  with  costs.  I  think  this  is  a  case  in 
which  the  plaintiff  ought  to  have  leave  to  amend, 
subject  to  the  payment  of  costs. 

Fry,  L.J. — I  agree.  This  is  not  a  case  in  which 
the  defence  is  embarrassing  within  the  meaning 
of  the  rule.  We  dismiss  the  appeal  with  costs, 
subject  to  the  defendants  consenting  to  the 
amendment.  Appeal  dismissed  with  eoiU. 

Solicitor  for  the  appellant,  B.  Chapman. 
Solicitors  for  the  defendants,  Best,  Welh,  and 

Templet  on. 

(a)  Compare  Jiulkem  v.  Dotris,  51  L.  T.  Bep.  K.  8. 4S. 
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Friday,  May  23. 
(Before  Baggallat,  Cottoh,  and  Limdley,  L.JJ.) 
Trxrerne  v.  Dale,  (a) 

Pradiet — AttaehmeM  —  Indor$einent  on  order — 
Notice  of  motion^B.  S.  C.  1883,  Order  XLL, 
.r.5;  OrderLII.,r.4. 

An  order  made  on  the  28<A  Feb.  1884  directed 
the  d^endant  to  pay  a  sum  into  court  by  tlie 
13/A  March.  Thtt  order  was  -not  served  before 
the  ISth  March,  and  an  order  tear  made  on  the 
3rd  April  enlarging  the  time  until  four  days 
after  setvice  of  tlie  two  orders.  Tlie  plaintiff 
served  the  two  orders,  putting  no  indorsement  on 
the  latter.  The  money  not  Juicing  been  paid  in, 
the  plaintiff  moved  for  an  attachment  "for  your 
default  in  obeying  tlie  orders  made  herein  on  the 
2«A  Feb.  last  and  tlie  3>-d  Aprillast." 

Edd,  that,  as  the  second  order  only  extended  the 
time  for  doing  the  act  mentioned  inthe  first  order, 
it  was  sufficient  to  indorse  the  first  order  only: 

Held,  also,  that  the  indorsement  on  the  order  of  the 
iSth  Feb.  was  sufficient  in  form,  although  not  in 
the  words  given  in  Order  XLL,  r.  6,  but  in  the 
form  given  in  rule  1  of  the  order  of  the  Court  of 
Chancery  of  the  7th  fan.  1870  ; 

Edd,  also,  that  the  notice  of  motion,  which  was  to 
attach  "for  default  in  obeying"  tlie  orders, stiffi- 
ciently  stated  the  gronnds  of  the  application 
within  the  meaning  of  Order  LIL.,  r.  4. 

The  affidavit  in  support  of  the' application  stated 
tliat  the  defendant  nod  not  borrowed  the  order  for 
the  purpose  of  paying  in  tlie  money,  or  given 
notice  of  having  paid  the  mmiey  in  : 

Held,  that  aUhough  the  affidavit  would  probably 
have  been  held  insufficient  to  support  an  attach- 
ment if  the  motion  had  been  heard  on  affidavit 
of  service,  the  defect  was  cured  by  the  defendant's 
appearing  and  resisting  the  application  on  other 
grounds. 

Ak  order  was  made  on  the  28th  Feb.  1884,  that 
the  defendant  shonld,  on  or  before  the  13th  March, 
pay  into  court  to  the  credit  of  the  action  the  sum 
of  474i.  receired  by  him  as  executor  of  William 
Gooch. 

On  the  3rd  April  1884  the  plaintiff  moved  for 
an  attachment.  The  order  had  not  been  served 
till  after  the  13th  March,  and  the  Court  held, 
therefore,  that  an  attachment  could  not  be 
ordered,  but  ordered  "  that  the  time  for  making 
the  payment  into  court  directed  by  the  said  order 
be  enlarged  until  four  days  after  service  thereof 
and  of  this  order." 

On  the  9th  May  the  plaintiff  served  the  defen- 
dant Ttith  the  two  orders.  The  earlier  order  was 
indorsed  in  the  form  required  by  rule  1  of  the 
General  Order  of  the  Court  of  Chancery  of  the 
7th  Jan.  1870,  as  follows : 

If  yon,  the  within-named  Angnatni  Dale,  neglect  to 
ober  this  order  by  the  time  therein  limited,  yon  will  be 
Bable  to  bare  yoor  property  ■eqTieBtere<1  for  tne  pnrpoie 
of  oompdlinir  yon  Co  obey  the  lame  order,  and  yon  may 
wo  be  liable  to  be  arrested  and  committed  to  pruon. 

The  order  of  the  3rd  April  was  served  without 
any  indorsement. . 

The  defendant  not  having  paid  the  money  into 
court,  the  plaintiff  on  the  18th  May  served  the 
defendant  with  notice  of  motion  for  an  attach- 
ment for  "  his  default  in  obeying  the  orders  made 
herein  on  the  28th  day  of  February  last  and  the  3rd 

(a)  Beported  by  FLI.VK  £VA>s,  Esq.,  BarrlMer-stJAV. 


day  of  April  last."  The  application  was  supported 
by  an  affidavit  of  the  plaintiffs  solicitor  of  service 
of  the  orders,  which  proceeded  to  say,  "  the  defen- 
dant has  not  since  then  applied  for  the  loan  of  the 
order  to  pay  in  herein  for  the  purpose  of  paying 
in  the  amount  ordered  to  be  paid  in,  nor  has 
he  given  notice  of  having  paid  in  the  amount 
ordered." 

The  motion  was  heard  by  Kay,  J.  on  the  22nd 
May,  when  the  defendant  appeared  by  counsel. 
He  did  not,  however,  allege  that  he  had  paid  in  the 
money,  but  raised  certain  objections  which  were 
subsequently  renewed  before  the  Court  of  Appeal, 
and  also  alleged  that  he  had  drawn  out  the  money 
for  the  purpose  of  paying  it  to  the  plaintiff,  and 
carried  it  in  a  black  bag ;  that  this  bag  had  been 
taken  away  when  the  defendant  was  at  lunch,  by 
a  person  who  left  a  similar  bag  in  its  place,  and 
that  the  defendant  had  not  recovered  the  money. 
It  was  urged  that,  as  the  money  Lad  not  been  mis- 
applied, and  the  defendant  was  a  poor  man  and 
had  no  means  wherewith  at  once  to  replace  it, 
the  court,  although  the  defendant  was  still  liable 
for  the  money,  would  not  order  an  attachment. 

Kay,  J.  disbelieved  this  story,  and  ordered  an 
attachment  to  issue. 

The  defendant  appealed. 

Osicald  for  the  appellant. — The  first  objection 
is,  that  there  was  no  indorsement  at  all  on  the 
order  which  stated  the  time  within  which  the 
money  was  to  be  paid  in.  It  ought  to  have  been 
indorsed  with  the  form  given  in  rule  5  of  Order 
XLI. 
Allen,  for  the  plaintiff,  was  not  called  upon. 
Baggallay,  L.J. — I  do  not  think  that  Order 
XLI.,  r.  5,  of  the  rules  of  1883  applies  to  the 
second  order,  which  does  not  require  the  defen- 
dant to  do  any  act,  but  only  extends  the  time  for 
doing  it  which  was  limited  by  the  former  order. 
The  objection  fails. 
Cotton  and  Lixdley,  L.JJ.  concurred. 
Oswald  for  the  appellant. — The  second  objection 
is,  that  the  indorsement  on  the  other  order  is 
irregular,  inasmuch  as  it  is  in  the  form  prescribed 
by  tne  old  order  of  the  Court  of  Chancery  instead 
ol  being  in  the  form  given  in  rule  5  of  Order 
XLI.  Another  objection  is,  that  the  grounds  of 
the  application  are  not  sufficiently  stated  in  the 
notice  of  motion,  as  required  by  Order  LII.,  r.  4. 
Moreover,  there  is  not  sufficient  evidence  that  the 
money  has  not  been  paid  into  court;  it  is  not 
alleged  that  any  inquirv  on  the  part  of  the  plaintiff 
has  Deen  made  at  the  "Paymaster-General's  office. 
If  the  defendant's  story  is  true,  there  has  been  no 
wilful  misapplication  of  the  money,  and  the  court, 
in  its  discretion,  will  refuse  the  attachment : 

HoWoyde  r.  Gamett,  46  L.  T.  Bep.  N.  S.  801 ;  20  C!h. 

Div.  532 ; 
Marris  r.  Ingram,  41  L.  T.  Bep.  N.  S.  613;    13  Ch. 
Div.  338. 
Allen,  for  the  plaintiff,  was  stopped. 
Oswald  replied. 

Baggallay,  L.J. — The  defendant's  Rccond  ob- 
jection was,  that  the  indorsement  was  not  in  a 
proper  form,  not  being  in  the  words  given  by 
Order  XLL,  r.  6,  but  in  the  old  Chancery  form. 
The  rule,  however,  does  not  provide  that  the 
indorsement  must  be  in  the  actual  words  there 
mentioned,  but  "  in  the  words  or  to  the  effect 
following ; "  and  in  my  opinion  this  indorsement 
Digitized  b> 
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is  to  the  effect  mentioned  in  the  rale.  The  third 
objection  was,  that  the  notice  of  motion  did  not 
suflBciently  state  the  grounds  on  which  an  attach- 
ment was  songht.  I  think  that,  having  regard  to 
the  nature  of  the  orders,  the  combined  effect  of 
which  was  to  order  payment  into  court  of  a 
specified  sum  within  a  specified  time,  the  ground 
was  sufficiently  stated.  The  fourth  objection, 
that  there  was  no  sufficient  evidence  of  non- 
payment, is  disposed  of  by  the  fact  that  the 
defendant  appeared  and  did  not  dispute  the  fact 
of  nonpayment.  [His  Lordship  then  discussed 
the  story  of  the  defendant  as  to  the  loss  of  the 
money,  and  proceeded;]  If  this  story  was 
shown  to  be  true,  I  should  say  that,  the  defen- 
dant being  a  poor  man,  an  attachment  ought  not 
to  issue.  But  Kay,  J.  came  to  the  conclusion 
that  the  story  was  not  to  be  believed,  and  I  see 
no  sufficient  reason  for  saying  that  he  came 
to  a  wrong  conclusion.  The  appeal  must  be 
dismissed. 

Cotton,  L.J. — ^The  defendant  has  taken  several 
technical  objections  to  the  order,  none  of  which, 
in  my  opinion,  are  sustainable.  I  will  only  say 
a  word  as  to  the  last,  viz.,  that  there  was  no 
sufficient  evidence  of  nonpayment.  If  the  order 
for  an  attachment  had  been  made  on  affidavit  of 
service,  without  any  further  evidence  than  was 
before  the  court,  the  objection  would  probably 
have  been  fatal.  The  defendant,  however,  ap- 
j>eared,  and  did  not  dispute  the  fact  of  non- 
payment, but  argued  on  other  grounds  that  an 
attachment  ought  not  to  issue.  This  removes 
the  objection.  As  to  the  merits,  the  court  has  a 
discretion  as  to  ordering  an  attachment,  and  if  it 
had  been  shown  that  the  money  had  been  lost  an 
attachment  ought  not  to  have  issued,  it  being 
clear  that,  if  it  had  been  lost,  the  defendant  was 
not  in  a  position  to  immediately  replace  it.  The 
question,  then,  is,  whether  Kay,  J.  was  wrong  in 
disbelieving  the  defendant's  story  of  the  loss.  In 
my  opinion,  Kay,  J.  was  right  in  disbelieving  it. 

LiNDLET,  L.J. — I  am  not  prepared  to  differ. 
Whether,  if  the  case  had  come  before  me  in  the 
first  instance,  I  should  have  ordered  an  attach- 
ment I  do  not  know.  I  am  not  at  all  satisfied 
that  the  defendant's  story  is  true,  but,  whether 
I  should  have  felt  so  satisfied  of  its  being  untrue 
as  to  send  the  defendant  to  prison,  I  am  not  sure. 
I  cannot,  however,  go  so  far  as  to  say  that  Kay,  J. 
was  wrong  in  holding  it  to  be  untrue,  and  there- 
fore I  cannot  come  to  the  conclusion  that  his 
decision  ought  to  be  reversed. 

Appeal  di»mi»»ed. 

Solicitor  for  the  plaintiff,  Edmund  H.  Greenhill. 

Solicitor  for  the  defendant,  /.  P.  Ogle. 


June  17  arid  18. 
(Before  Brett,  M.R.,  Bowen  and  Frt,  L.JJ., 
assisted  by  Nautical  Assessors.) 
The  BEETL.(a) 
ON  appeal  peom  butt,*. 
Collision — Bish  of  eolUfion — Crotting  tteamthvpa 
— Course — Province  of  Trinity  Matters — Regu- 
lations for  Preventing  Collisions  at  Sea,  arts. 
18,22. 
The    object    of  the    Reg%ilations  for   Preventing 

(a)  B«ported  by  J.  P.  AspiHALL  ud  F.  W.  Baikis,  Eaqn., 
BwTi«ter»-Kt-Law. 


Collisions  at  Sea  is  not  merely  to  prevent  actual 
collision,  but  also  risk  of  eoiUition,  and  therefore 
the  regulations  should  be  allied,  not  only  when 
there  %s  actual  risk  of  collision,  but  also  where 
the  circumstances  are  »uch  thai  it  is  probable  that 
risk  of  collision  may  be  involved. 

The  diUy  of  a  vessel  to  "  jfceep  her  course "  wjtder 
art.  22  of  the  Begulations  for  Preventing 
Collisions  at  Sea  is  complied  with  if  she  keeps 
her  heading,  whilst  cheeking  her  speed,  because 
art.  22  covers  direction  only,  and  not  speed. 

Under  art.  18  of  the  Segidations  for  Preventing 
Collisions  at  Sea,  a  steamship  approaching 
another  vessel  so  as  to  involve  risk  of  collision,  i» 
always  bound  to  slacken  her  speed,  but  her  dvty 
to  stop  and  reverse  her  engines  is  governed  by  the 
words  "  if  necessan/." 

Per  Brett,  M.R.:  'The  duty  to  execute  the 
manoeuvres  prescribed  by  the  Regulation*  for 
Preventing  Collisions  at  Sea  does  not  arise  from 
the  mere  fact  of  risk  of  collision,  but  only  if 
such  fact  ought  under  the  circumstances  to  be 
within  the  knowledge  of  those  in  command  of  the 
ship. 

Per  Brett,  M.H. :  The  functions  of  the  nautical 
assessors  being  to  assist  the  judge  by  their  culviee, 
and  not  to  control  his  decision,  where  the  judge 
differs  from  his  assessors  on  questions  of  nautical 
skill  he  is  not  bound  by  their  opinion. 

The  steamships  A.  and  B.  were  on  courses  crostinf 
one  another  at  right  angles,  the  A.  having  the  B. 
on  her  starboard  side.  When  they  had  approached 
one  another  withiii  a  distance  of  from,  a  quarter 
to  half  a  mile,  those  on  the  B.,  teeing  that  those 
on  the  A.  were  taking  no  steps  to  keep  out  of  their 
way,  whistled  and  eased  the  engines.  WTien 
within  300  yards  of  one  another,  those  on  the 
B.,  seeing  that  those  on  the  A.  loere  stiU  taking 
no  stqps  to  fteep  out  of  their  way,  stopped  and 
reversed  their  engines  full  meed  astern,  but  the 
vessels  came  into  collision.  It  was  admitted  that 
the  A.  was  to  blame,  but  contended  that  th«  B. 
was  also  to  blame  for  not  stopping  and  reversing 
sooner. 

Held,  tJmt  it  wa«  the  duty  of  the  B.,  under 
art.  18  of  the  Regulations  for  Preventing 
Collisions  at  Sea,  to  stop  and  reverse  her  engines, 
if  necessary,  to  avoid  risk  of  collision ;  that  she 
had  failed  to  do  so  in  due  time ;  and  that  she 
therefore  was  also  to  blame  for  the  collision. 

This  was  an  ajtpeal  by  the  plaintiffs  in  a  damage 
action  from  a  judgment  of  Butt,  J.,  by  which  he 
had  found  the  steamship  Abeona  alone  to  blame 
for  a  collision  between  that  vessel  and  the  steam- 
ship Beryl. 

The  collision  occurred  in  the  North  Sea,  at 
about  11.30  p.m.  on  the  10th  Sept.  1883.  The 
steamships  were  on  courses  crossing  one  another 
at  about  right  angles,  the  Abeona  having  th» 
Beryl  on  her  starboard  side.  As  they  approached, 
those  on  the  Beryl,  seeing  that  the  Abeona  was 
taking  no  steps  to  keep  out  of  the  way,  slackened 
her  speed  and  blew  their  whistle  at  a  distance  of 
from  a  quarter  to  half  a  mile  off.  The  Beryl 
continued  at  this  slackened  speed  until  within  a 
distance  of  300  yards,  when  the  Abeona  still  taking 
no  steps  to  keep  out  of  the  way,  the  engines  of  the- 
Beryl  were  stopped  and  reversed  full  speed  astern; 
but,  notwithstanding  this  manoeuvre,  the  vessels 
came  into  collision,  the  Beri/l  with  her  stem  and 
port  bow  striking  th.^  starboard  bow  of  the  Abeona. 
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The  further  faets  of  the  case  appear  in  the 
report  of  the  proceedings  in  the  conrt  below : 
(5  Asp.  Mar.  Law  Caa.  193;  49  L.  T.  Hep.  N.  S. 
748;  9P.  DiT.  4.) 

The  appellants  admitted  that  the  Abeona  was 
to  blame,  but  contended  that  the  Beryl  was  also 
to  blame. 

Sail,  Q.C.  and  Dr.  PhiUimore,  for  the  owners 
of  the  Abeona,  in  support  of  the  appeal. — The 
Beryl  has  infringed  the  18th  article  of  tne  regpla- 
tions  in  not  stopping  and  reversing  her  engines 
until  at  a  distance  of  800  yards  from  the  Abeona. 
The  article  directs  that  a  steamship,  if  approach- 
ing another  ship  so  as  to  involve  risk  of  collision, 
shall  stop  and  reverse  her  engines  if  necessary. 
Here,  however,  the  Beryl  kept  on  after  risk  of 
collision  had  been  involved,  and  after  it  had 
become  necessary,  within  the  meaning  of  the 
article,  to  stop  and  reverse.  She  therefore  has 
infringed  the  article  and  should  be  held  to  blame : 

The  Khedive,  4  Asp.  Mar.  Law  Cas.  S60 ;  43  L.  T. 

Bep.  X.  S.  610 ;  L.  Bap.  S  App.  Cas.  876 ; 
The  Benare»,  5  Asp.  Mar.  Law  Cas.  171 ;  4i  L.  T. 

Bep.N.  S.  127;  9  P.  Div.  16. 

Though  it  is  true  that  she  was  bound  by  art.  22  to 
keep  her  course,  yet  art.  18  was  also  applicable,  it 
always  being  the  duty  of  a  steamship  to  stop  and 
reverse,  if  necessary,  to  avoid  risk  of  collision. 
Moreover,  art.  22  is  concerned  with  heading  only, 
and  has  nothing  to  do  with  speed.  If,  therefore, 
the  Beryl  had  stopped  and  reversed  earlier,  while 
keeping  the  same  neading,  she  would  have  obeyed 
the  directions  contained  in  both  articles.  An 
officer  in  command  of  a  vessel  has  no  right  to 
blindly  act  upon  the  assumption  that  another  will 
manoeuvre  in  accordance  with  the  regulations, 
where  the  circumstances  are  such  that  there  is 
considerable  probability  that  the  other  vessel  will 
n^lect  to  do  what  is  her  duty. 

Myhurgh,  Q.C.  (with  him  Kennedy)  for  the 
respondents.  —  It  is  conceded  that  the  Beryl 
slackened  her  speed  at  a  distance  of  from  a 
quarter  to  half  a  mile.  That  is  in  itself  evidence 
of  careful  navigation,  and  was  a  compliance  with 
the  direction  in  art.  18  to  slacken  her  speed.  In 
consequence  of  the  continuing  neglect  of  the 
Abeona  to  keep  out  of  the  way,  the  slackening  on 
the  part  of  the  Beryl  was  insufficient,  and  it 
became  necessary  to  stop  and  reverse.  In  order 
that  the  officer  in  command  of  the  Beryl  might 
properly  appreciate  the  state  of  the  case  and  come 
to  a  right  conclusion  as  to  the  proper  manoeuvre, 
it  was  necessary  that  some  reasonably  short  time 
should  elapse  between  the  order  to  slacken  and 
the  order  to  stop  and  reverse.  It  is  submitted 
that.'with  the  Beryl  making  eight  knots  an  hour, 
the  time  that  she  wotild  take  to  run  the  space 
between  the  distance  of  from  a  quarter  to  luuf  a 
mile,  and  the  300  yards  at  which  she  admittedly 
stopped  and  reversed,  is  necessarily  very  short, 
and  that  therefore,  under  the  circumstances,  there 
has  been  a  compliance  with  the  rule.  The  officer  in 
charge  of  the  Beryl  had  a  right  to  assume  that 
the  Abeona  would  have  done  ner  duty,  and  pro- 
bably do  it  by  going  under  his  stern.  For  nim 
to  have  stopped  and  reversed  before  it  became 
absolutely  necessary,  might  have  been  the  very 
means  of  counteracting  this  manoeuvre,  and 
might  have  brought  about  risk  of  collision.  The 
«ircnm8tance8  were  such  that  it  could  not  have 
been  present  to  the  mind  of  the  officer  in  charge 


of  the  Beryl  that  there  would  be  risk  of  collision 
until  the  vessels  were  in  close  proximity,  and 
even  then,  had  the  Abeona  done  her  duty,  it  is 
probable  that  no  collision  would  have  occurred. 

Bkbtt,  M.R. — I  am  very  sorry  in  this  case  to 
have  to  come  to  the  conclusion  to  which  I  feel 
bound  to  come.  A  great  manv  things  have  been 
said  during  the  arguments  which  1  think  have 
startled  me  that  they  should  have  been  brought 
forward  at  this  time.  I  refer  to  the  observations 
made  with  regard  to  the  construction  of  the  regu- 
lations, which  I,  for  my  part,  thought  had  been 
aettled  almost  from  the  time  the  rules  were  drawn 
up.  I  take  it  that  the  basis  of  all  these  rules  is 
that  they  are  instructions  to  those  in  charge  of 
ships  as  to  what  they  ought  to  do,  and  the  Legis- 
lature has  not  thought  it  enough  to  say,  "  We  will 
give  you  rules  which  shall  prevent  a  collision  ;" 
they  have  gone  further  and  said  that,  for  the 
safety  of  navigation, "  We  will  give  you  rules  which 
shall  prevent  risk  of  collision."  It  is,  therefore, 
not  enough  for  an  officer  in  command  of  a  shipto 
do  only  that  which  will  prevent  a  collision.  The 
Legislature  lays  down  rules  which  shall  regulate 
his  conduct,  not  merely  for  the  purpose  of  prevent- 
ing a  collision,  but  for  the  purpose  of  preventing 
even  risk  of  collision.  Therefore,  the  basis  and 
foundation  of  all  these  rules  are  instruotions  to 
those  in  command  of  ships  by  which  risk  of  col- 
lision is  to  be  avoided.  When  one  speaks  of  rules 
which  are  to  regulate  the  conduct  of  men,  the 
rules  can  only  apply  to  those  circumstances  which 
most  or  ought  to  be  known  to  the  parties  at  the 
time.  It  is  impossible  to  regulate  the  conduct  of 
people  as  to  unknown  circumstances.  When  one 
IS  instructing  people,  it  must  be  to  instruct  them 
as  to  what  they  ought  to  do  under  circumstances 
which  are  or  ought  to  be  before  them.  When  one 
says  that  a  man  must  slacken  speed  or  stop  and 
reverse  in  order  to  prevent  risk  of  collision,  it 
would  be  insensible  to  suppose  that  it  would 
depend  upon  the  mere  fact  of  whether  there  was 
risic  of  collision,  if  the  circumstances  were  such 
that  he  could  not  know  there  was  risk  of  collision. 
It  would  be  wicked  folly  to  attempt  to  regulate  a 
man's  conduct  with  regard  to  circumstances 
which  could  not  be  known  to  him.  I  put  some 
instances  during  the  argument  to  show  that  this 
ipust  be  so.  A  vessel  approaching  another  vessel 
ought  to  slacken  her  speed,  if  by  going  on  there  would 
be  risk  of  collision.  But  suppose  the  night  to  be 
absolutely  dark  and  the  other  vessel  to  be  show- 
ing no  lights,  it  would  be  absolutely  wicked,  under 
circumstances  like  these,  where  the  officer  could 
have  no  means  of  knowing  that  there  was  risk  of 
collision,  to  hold  his  owners  liable  for  a  breach  of 
the  rule.  If,  however,  the  circumstances  were 
such  that  he  ought  to  have  seen  the  other  ship, 
then  it  is  no  excuse  to  say  that  in  fact  he  did  not 
see  her.  Take  another  case.  If  two  vessels  are 
approaching  on  courses  which  will  cause  them  to 
meet  on  a  nigh  headland,  so  that  until  they  are 
absolutely  close  they  cannot  see  one  another, 
how  is  one  to  regnlate  their  conduct  under  these 
circumstances  P  It  is  absurd  to  suppose  that  it  is 
possible  to  regulate  their  conduct  with  regard  to 
what  they  cannot  see  and  cannot  know.  There- 
fore the  consideration  must  always  be  in  these 
cases,  were  the  circumstances  such  as  ought  to  have 
brought  it  to  the  mind  of  the  persona  in  charge  that 
the  rule  was  applicable  P  It  is  not  whether  the 
rule  was  in  fact  applicable,  but  were  the  circum- 


556-Vol.  LI.,  N.  8.] 


THE  LAW  TIMES. 


[Deo.  27,  188L 


Ct.  op  App.] 


Thb  Bertl. 


[Ct.  01  Art. 


stances  such  that  it  ought  to  hare  been  present  to 
the  mind  of  the  officer  m  charge  that  the  rule  was 
applicable.  That  being  so,  we  have,  in  this  case, 
to  apply  that  consideration  to  two  separate  rules, 
and  to  apply  it  under  separate  circumstances. 
The  first  rule  is  this  :  "  If  two  ships  under  steam  " 
—not  two  steamships  therefore,  but "  two  ships 
under  steam,"  that  is,  with  their  steam  up — "  are 
crossing  so  as  to  linvolve  risk  of  collision,  the  ship 
which  has  the  other  on  her  own  starboard  side 
shall  keep  out  of  the  way  of  the  other."  If 
the  circumstances  of  the  two  ships  under  steam 
are  such  that  those  in  charge  of  them  ought  to 
see  that  risk  of  collision  is  involved,  then  the  ship 
which  has  the  other  on  her  starboard  side  is 
bound  to  do  something  to  keep  out  of  the  way  of 
the  other.  The  object  of  these  regulations  being 
to  avoid  risk  of  collision,  a  canon  for  their  inter- 
pretation is  that  they  are  all  applicable  at  a  time 
when  the  risk  of  collision  is  to  be  avoided,  not 
that  they  are  applicable  when  the  risk  of  colli- 
sion is  already  fixed  and  determined.  There- 
fore, they  are  all  applicable  some  time  before 
the  risk  of  collision  is  finally  fixed  and  deter- 
mined. Hence  we  have  always  said  that  the 
right  moment  of  time  to  lie  considered  is 
the  moment  before  the  risk  of  collision  is  con- 
stituted. The  words  of  the  rule  are  not  "  If  two 
ships  under  steam  are  crossing  with  a  risk  of 
collision,"  but  "  are  crossing  so  as  to  involve  risk 
of  collision,"  that  is,  the  moment  before  there  was 
risk  of  collision.  Here  the  duty  of  the  Abeona 
was  to  follow  whatever  mancsuvre  she  chose  to 
select  which  would  keep  her  out  of  the  way  of 
the  other  so  as  to  avoid  risk  of  collision.  Bat 
then  there  is  a  reciprocal  rule  which  applies  to 
the  conduct  of  the  other  ship,  which  is  this : 
"  Where,  by  the  above  rules,  one  of  two  ships  is  to 
keep  out  of  the  way,  the  other  shall  keep  her 
course."  It  was  suggested  that  "  keeping  her 
course "  meant  keeping  her  course  at  the  same 
pace  at  which  she  was  going  before  she  was  called 
upon  to  obey  this  rule.  It  is  the  first  time  I  ever 
heard  it  suggested  " keeping  her  course"  means 
that  she  is  to  keep  on  at  the  same  speed  as 
before.  It  has  nothing  to  do  with  the  question  of 
speed,  but  is  concerned  with  the  direction  in  which 
a  vessel  is  going.  Therefore,  she  was  bound  to 
keep  her  course.  Now  we  come  to  another  rule, 
the  18th,  which  does  not  in  any  way  modify,  clash 
with,  or  require  to  be  construed  at  the  same  time 
as,  the  other  rules.  It  is  a  wholly  independent 
rule.  It  will  apply,  though  certain  of  the  other 
rules  apply.  In  the  case  of  two  steamers  approach- 
ing eacn  other  it  applies  to  both  of  them.  We  have 
bad  a  great  deal  of  discussion  about  this  rule, 
and  it  is  very  necessary  to  consider  it  carefully. 
It,  in  my  opinion,  like  all  the  others,  applies  more 
particularly  to  the  moment  before  the  risk  of 
collision  is  constituted  and  exists.  It  is  at  a  time 
when  the  action  of  both  steamers  is  such  as  to 
involve  risk  of  collision.  At  that  moment  of 
time,  if  what  they  are  doing  involves  risk  of 
collision,  they  ought  both  to  slacken  their  speed. 
It  applies  to  each  of  them.  But  it  may  be  that 
the  condition  of  things  just  before  the  moment 
when  the  risk  of  collision  is  to  be  constituted  is 
such  that  the  slackening  will  not  suffice  to  avoid 
the  risk  of  collision,  and  it  requires  another 
manoeuvre,  viz.,  stopping  and  reversing.  If  then 
it  is  necessary  to  stop  and  reverse,  they  must  do 
so,  either  one  or  the  other  or  both.    But  this, 


again,  is  an  instruction  as  to  the  conduct  of  men, 
and  it  cannot  be  that  they  are  to  stop  and  reverse 
merely  because  it  is  proved  afterwards  that  there 
was  risk  of  collision ;  it  must  be  if  the  circom- 
stances  are  such  that  an  officer  of  ordinary  skill 
and  care  would  be  bound  to  come  to  the  conclu- 
sion that  it  was  necessary  to  stop  and  reverse. 
That  being  the  construction  of  the  rules,  we  hjTe 
to  apply  thpm  to  the  present  case.  The  applica- 
tion of  these  rules  in  the  Court  of  Adminuty  is 
made  by  a  mixed  tribunal.  The  judge  has  to  try 
the  case  and  the  judgment  is  Ms  and  his  alone. 
The  assessors  who  assist  the  Judge  take  no  part 
in  the  judgment  whatever.  They  are  not  >*8pon- 
sible  for  it  and  have  nothing  to  do  with  it.  They 
are  there  for  the  purpose  of  assisting  the  judge 
by  answering  any  questions  as  to  nautical  Bkm. 
They  have  nothing  to  do  with  the  credibility  of 
witnesses,  unless  that  credibility  depends  upon  a 
special  knowledge  of  nautical  aSairs.  Theyliave 
nothing  to  do  with  the  question  whether  the  evi- 
dence proves  that  vessels  were  at  one  distance  or 
another  at  any  given  time.  That  is  not  their 
function.  All  tnat  is  to  be  decided  upon  the 
responsibility  of  the  judge,  and  upon  the  evidence 
before  him,  and  upon  his  view  of  the  evidence. 
But  nautical  questions  may  arise  in  the  course  of 
the  case,  and  the  judge  is  then  entitled  to  ask  the 
opinion  of  the  assessors  for  his  own  guidance. 
Thej  are,  therefore,  there  to  assist  the  jndge_  in 
solving  any  question  of  nautical  skill  npon  which 
he  wants  instruction.  Therefore,  before  such  a 
tribunal,  the  final  question  which  has  to  be  de- 
cided is  a  mixture  of  what  is  the  law  and  what  is 
the  construction  of  these  rules,  which  is  a  ques- 
tion solely  for  the  judge.  The  judge  is  bound  to 
give  great  weight  to  the  opinion  of  his  assessors; 
but  at  the  same  time,  if  he  does  not  think  their 
view  right,  he  is  not  bound  to  follow  it,  but  follows 
his  own  view.  I  think  that  on  several  occasions 
the  opinion  of  Dr.  Lushington  differed  with  that 
of  his  assessors  even  as  to  questions  of  nautical 
skill,  and  unless  the  Court  of  Appeal  thought  his 
decision  wrong,  it  stood.  Still  it  would  be  imper- 
tinent in  a  judge  not  to  consider  as  almost  binaing 
upon  him  the  opinion  of  the  nautical  gentlemen 
wno,  having  ten  times  his  own  skill,  are  called  in 
to  assist  him.  It  must,  however,  be  remembered 
that  they  are  there  to  assist  the  judge  and  not  to 
control.  Now,  applying  these  observations  to 
the  present  case,  it  cannot  be  doubted  that  these 
vessels  were  approaching  each  other  in  a  maimer 
which  made  three  of  these  regulations  applicable. 
The  16th  article  was  applicable.  The  Abeona  was 
bound  to  get  out  of  the  way  of  the  Beryl.  The 
moment  that  rule  applied  to  the  Abeona  the  22nd 
applied  to  the  Beryl,  namely,  to  keep  her  course. 
If  both  these  vessels  had  done  what  they  ought  to 
have  done,  risk  of  collision  would  never  have 
been  constituted.  But  they  went  on  until  the  18th 
rule  became  applicable.  The  Abeona  seems  to  have 
done  everything  that  was  wrong.  She  was  a  great 
screw  collier,  on  the  north-east  coast,  performing 
her  voyage  with  the  carelessness  which  is  not  un- 
common amongst  coUiers.  She  was  going  at  full 
speed,  not  lookmg  to  the  right  or  left,  and  very 
likely  with  her  helm  iMhed,  and  all  her  people 
asleep.  Therefore,  the  whole  question  is,  it  oeing 
admitted  that  the  Abeona  was  to  blame,  whether 
the  Beryl  broke  any  of  the  rules.  What  she  did 
was  this,  she  kept  her  course,  and,  seeing  ^ 
Abeona  was  not  doing  her  duty,  abe  whistled. 
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This  first  whistle  is  immaterial,  as  it  is  not  con- 
tended that  she  Tras  bound  to  do  anything  more 
at  that  time.  But,  seeing  the  Abeona  was  still 
keeping  on,  she  whistled  again,  and  slackened  her 
speed.  At  that  moment,  were  the  circumstances 
such  as  ought  to  hare  caused  the  officer  in  charge 
of  the  Beryl  to  perceive  that  the  two  vessels  were 
so  approaching  as  to  involve  risk  of  collision  ? 
They  were  at  a  distance  of  from  a  quarter  to  half 
a  mile.  At  that  time  the  officer  in  charge  of  the 
Beryl  slackened  his  speed.  Whether  he  was  jus- 
tified in  only  doing  that  seems  to  me  to  involve 
a  question  of  nautical  skill,  and.  assuming  the 
vessels  to  have  been  half  a  mile  apart,  we  have 
asked  our  assessors  the  following  question  :  "  At 
the  time  of  the  second  whistle  could  the  Abeona, 
without  difficulty,  have  passed  under  the  stem  of 
the  Beryl,  or  could  she  then  otherwise,  without 
difficulty,  have  avoided  her  ?  "  They  answer  the 
question  in  the  affirmative.  Therefore,  I  think 
that  at  that  time  the  officer  in  command  of  the 
Benil  was  not  put  into  such  circumstances  as 
ougnt  to  have  made  him  come  to  the  conclusion 
that  it  was  necessary  to  stop  and  reverse.  He 
had  a  right  to  assume  that  the  Abeona  would  not 
go  on  obstinately  neglecting  her  duty.  According 
to  his  evidence,  300  yards  is  the  greatest  distance 
we  can  give  him  from  the  Abeona  before  he  acted 
again.  Now,  the  question  is  raised  whether  at 
any  appreciable  time  before  he  did  again  act — as- 
suming it  to  be  300  yards — the  circumstances  were 
such  that  be  ought  to  have  come  to  the  conclusion 
that  it  had  become  necessary,  in  order  to  avoid 
risk  of  collision,  to  stop  and  reverse.  In  order  to 
solve  that  question,  which  involves  a  matter  of 
nautical  skill,  we  have  asked  the  gentlemen  who 
assist  us  this  question :  "  Was  the  officer  of  the 
Beryl  justified,  as  a  sailor,  in  supposing,  until  he 
was  within  300  yards  of  the  .46ecma,  that  ihB  Abeona 
would  keep  out  of  his  way,  and  could  do  so  without 
difficulty.  They  answer  that  question  in  the 
negative.  Accordingly,  the  next  inference  of  fact 
which  I  should  draw,  assuming  that  answer  to  be 
correct,  is  that  he  was  not  justified  in  waiting 
until  the  vessels  were  300  yards  apart  before  he 
stopped  and  reversed.  He  had  come  within  the 
rule,  the  circumstances  being  such  that  he  ought 
to  have  earlier  come  to  the  conclusion  that  it  was 
necessary  to  stop  and  reverse.  But,  in  order  to 
avoid  any  difficulty,  as  to  the  form  of  the  question, 
we  have  asked  another  question  which  seems  to 
me  absolutely  to  clench  the  matter :  At  300  yards 
could  the  AbeoTha,  by  any  manoonvre,  have  avoided 
risk  of  collision,  unless  the  Beryl  had,  at  the  same 
time,  stopped  and  reversed?  They  answer.  No. 
It  cannot  be  that,  if  what  an  officer  is  to  do  is  to 
act  so  as  to  avoid  risk  of  collision,  he  is  to  delay 
acting  until  the  time  when,  unless  he  stops  and 
reverses,  it  is  impossible  for  the  other  vessel,  by 
any  manoeuvre,  to  avoid  risk  of  collision.  Upon 
these  answers,  and — if  it  is  worth  while  to  say 
so — I  confess  I  cannot  mj'self  see  how  they  could 
answer  otherwise,  as  I  cannot  conceive  that  these 
two  vessels  could  approach  on  the  courses  on  which 
they  were  to  withm  300  yards  of  each  other 
without  risk  of  collision.  I  absolutely  and 
entirely  ^ree  with  these  findings  of  nautical 
fact,  and,  ^ding  to  those  nautical  facts  the  facts 
which  are  established  by  the  evidence,  I  am  sorry 
to  say  that  I  have  been  obliged  to  come  to  the 
conclusion  that  it  had  become  earlier  necessarj-, 
within  the  meaning  of  the  rule,  for  the  officer  of 


the  Beryl  to  stop  and  reverse  in  order  to  avoid,  not 
only  collision,  but  risk  of  collision.  If  that  be  so, 
the  result  is  that  the  Berijl  is  to  blame  as  well  as 
the  other  vessel,  and  the  usual  consequences  must 
follow.  I  should  have  been  glad  if  Butt.  J.  had, 
in  his  judgment,  stated  what  the  question  was 
which  ne  definitely  and  in  terms  left  to  his 
Trinity  Masters.  Had  we  known  what  it  was 
that  was  left  to  them  it  would  have  greatly 
assisted  us.  Therefore,  with  great  reluctance,  the 
condnct  of  the  Abeona  having  been  as  bad  as  it 
could  be,  and  the  officer  of  the  Beryl  having  been 
put  into  a  difficult  position  by  the  wrongnil  act 
of  the  Abeona,  all  that  can  be  said  is  that  he  did 
not  do  that  which  the  Act  of  Parliament  declares 
and  enacts  he  must  do,  and  for  this  pardonable, 
excusable,  and  slight  fault,  I  feel  bound  to  decree 
that  his  owners  must  pay  for  that  breach  of  the 
Act  of  Parliament.  We,  therefore,  find  both 
vessels  to  blame.  There  will  be  no  costs  here  or 
in  the  court  below. 

BowEN,  L.J. — I  am  of  the  same  opinion.  I 
think  that  the  judgment  in  this  case  is  deter- 
mined by  and  follows  from  the  answers  given  us 
by  our  nautical  assessors.  The  matter  is  governed 
by  certain  articles  of  the  Regulations  for  Pre- 
venting Collisions  at  Sea.  The  articles  are  Nos. 
16,  17,  18,  and  22.  Arts.  16,  17,  and  22  are  in 
the  same  tenor,  and  differ  from  18.  They  are 
reflations  which  prescribe  the  course  which  a 
ship  is  to  keep  or  abandon,  according  to  circum- 
stances. Art.  18  has  to  do  with  speed  alone. 
The  arts.  16,  17,  and  22  prescribe  the  course 
that  each  of  two  ships  meeting  so  as  to  involve 
risk  of  collision  is  to  take.  By  art.  16,  "If 
two  ships  under  steam  are  crossing  so  as  to  in- 
volve nsk  of  collision,  the  ship  which  has  the 
other  on  her  own  starboard  side  shall  keep  out  of 
the  way  of  the  other."  By  art.  17,  "If  two 
ships,  one  of  which  is  a  sailing  vessel,  and  the 
other  a  steamship,  are  proceeding  in  such  direc- 
tions as  to  involve  risk  of  collision,  the  steamship 
shall  keep  out  of  the  way  of  the  sailing  ship."  As 
the  Master  of  the  EoUs  has  pointed  out,  these 
articles  are  intended,  not  merely  to  prevent  col- 
lision, bnt  to  prevent  risk  of  collision.  In  my 
view,  art.  16  may  be  expanded  into,  "  if  two 
ships  under  steam  are  crossing  in  snch  a  way 
that  if  their  respective  courses  are  continued, 
there  will  be  risk  of  collision,  &c."  Art.  17 
may  also  be  expanded  in  the  same  way.  What, 
therefore,  is  to  be  avoided  is  risk  of  collision. 
Art.  22  is  correlative  to  these  two  other 
articles,  and  enacts  that,  "  Where,  by  the  above 
rules,  one  of  two  ships  is  to  keep  out  of  the  way, 
the  other  shall  keep  her  course."  It  has  been 
suggested  during  the  argument  that  keeping  her 
course  means  not  only  keeping  the  same  neading, 
but  also  maintaining  the  same  speed.  That  argu- 
ment seems  to  me  to  be  untenable.  In  my  view, 
the  article  is  opposed  to  an  alteration  of  heading, 
and  has  nothing  to  do  with  speed.  It  is  art. 
18  which  has  to  do  with  speed.  In  my  opinion 
that  article  means  that  a  steamship  when  ap- 
proaching another  vessel  so  as  to  involve  risk  of 
collision  must,  at  all  events,  slacken  her  speed ; 
but  it  may  be  necessary  that  she  should  do  more, 
viz.,  stop  and  reverse.  That,  I  think,  is  the  con- 
struction to  be  put  upon  the  terms  "if  neces- 
sary." The  meaning  to  be  put  up>on  these 
words,  however,  does  not  arise  in  this  case,  on 
account  of  the  answers  given  bjvthe  gentlemen 
Digitized  by  VjOO*»^  . 
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irho  assist  us.  They  have  told  ns  that  in  their 
judgment  the  officer  in  command  of  the  Beryl 
'WBs  not  justified  in  supposing,  down  to  the  point 
of  300  yards  distance  irom  the  Abeona,  that  the 
Abeona  would  keep  out  of  his  way,  and  could 
do  so  without  difficulty.  Although  I  think 
it  follows  from  that  answer  that  the  Beryl 
was  also  to  blame  for  this  collision,  they 
have  further  said  that  at  300  yards  the  Abeona 
by  no  manceuvro  could  hare  avoided  risk  of 
collision,  unless  the  Beryl  had  at  the  same  time 
stopped  and  reversed.  That  is  an  answer  on  an 
issue  of  fact  which  disposes  of  the  case.  The 
learned  judge  below  has  not  in  his  judgment 
indicated  the  exact  questions  that  he  put  to  his 
assessors.  But,  bringing  to  this  matter  the  best 
attention  that  I  am  capable  of,  I  am  unable  to  see 
any  reason  why  the  answers  given  us  by  the 
gentlemen  who  assist  us  are  wrong.  I  think, 
tnerefore,  that  the  judgment  of  the  court  below 
must  be  reversed. 

F&Y,  L.J. — I  am  of  the  same  opinion.  The 
precise  question  which  we  have  to  determine  is 
this :  whether  it  became  necessary  for  the  Beryl 
to  stop  and  reverse  at  an  earlier  time  than  she 
did.  According  to  the  evidence,  it  seems  to  have 
been  proved  that  she  stopped  and  reversed  at  a  dis- 
tance of  300  yards  from  the  Abeona.  Onght  she  to 
have  stopped  and  reversed  at  an  earlier  time  than 
that?  I  observe  that  the  rule  says  that  the 
steamship  is  to  slacken  her  speed  or  stop  and 
reverse  if  necessary.  Now,  tnese  two  vessels 
were  approaching  so  as  to  involve  risk  of  colli- 
sion. It  was,  therefore,  the  duty  of  the  Beryl  to 
slacken  her  speed.  That  she  did.  The  risk  of 
collision  however  continued,  and  the  direction  in 
art.  18  is  a  continuing  direction,  and  therefore  it 
was  the  duty  of  the  officer  in  command  of  the 
Beryl  to  decide  every  moment  whether  it  had 
become  necessary  to  stop  and  reverse.  Now,  the 
Beryl  slackened  her  speed  at  a  distance  between  a 

rrter  and  half  a  mile  ofi,  and  she  continued  at 
t  speed  until  within  300  yards.  From  the 
answers  given  us  by  our  assessors  it  appears  to 
me  to  be  plain  that  the  Beiyl  continuea  at  her 
slackened  speed  for  a  longer  time  than  she  ought 
to  have  done.  It  appears  to  me  that,  under  the 
circumstances,  the  view  taken  by  our  assessors  is 
well  founded.  It  has  been  argued  that  the 
necessity  to  stop  and  reverse  is  a  necessity  which 
is  to  be  determined  by  the  event  and  not  by  the 
judgment  of  a  seaman.  It  is  not  now  necessary 
to  decide  that  question,  because,  if  it  is  to  be 
judged  by  the  event,  the  collision  followed,  and 
therefore  it  was  necessaiy ;  if  by  the  judgment 
of  a  sailor,  then  we  have  the  opinion  of  our 
assessors  that  a  sailor  ought,  under  the  circum- 
stances, to  have  earlier  seen  the  necessity  of 
stopping  and  reversing.  Whichever  intenjreta- 
tion  of  these  words  is  correct,  it  follows  that  in 
this  case  the  Beryl  was  in  fault,  and  must  there- 
fore be  held  to  buune  for  the  collision. 

Appeal  aJUnoed. 

Solicitors  for  the  plaintiffs,  Ingledew  and  Ine$. 
Solicitors  for  the  defendants,  T.  Cooper  and 
Co. 


Saiiirdaif,  June  28. 
(Before  Bebtt,  M.B,.,  Bowes  and  Fki,  L.JJ.) 
The  Wabkwobth.  (a) 

ON  APPBiX  PKOJI  BUTT,  J. 

IAm,itaiion  of  liabilUy  —  Cottigion  —  Befed  in 
machinery — "Improper  navigation  " — Merchant 
Shipping  Act  Amendment  Act  1862  (25  ^  26 
Viet.  e.  63),  «.  64. 
Where  a  ship  i$  held  liable  for  a  collision  eauted 
by  a  defect  in  her  machinery,  and  snch  defect  w 
due,  not  to  her  master  or  ereiv,  but  to  the  negli- 
gemce  or  default  of  other  persons  employed  by  the 
shipowner  to  repair  the  machinery  on  shore  before 
the  commencement  of  the  voyage,  and  for  the 
purposes  of  the  voyage,  tlte  collision  is  occasioned 
oy  "  improper  navigation"  within  the  meaning <f 
ted.  54,  sub-sect.  4,  of  the  Merchant  Shipping  Ad 
Amendment  Act  1862,  so  as  to  entitle  the  owners 
to  limit  their  liability  under  the  provimons  of  Out 
Act. 
Per  Brett,  M.B. ;  All  damage  torongfulbf  done  hy 
one  ship  to  anotlur  whilst  the  ship  tchuhdoesfJu 
damage  is  being  navigated,  and  tchere  the  tmwij- 
ful  CLct  of  the  ship  which  does  tlte  damage  is  die 
to  the  negligence  of  any  person  for  whose  negli- 
gence the  owner  is  liable,  is  comprised  vntkin 
sect.  54  of  tlis  Merchant  Shipping  Ad  Amend- 
ment Act  1862,  unless  such  negligence  occurs  tcOk 
the  privity  qf  the  owner. 
Decision  of  Butt.  J.  (49  L.  T.  Sep.  N.  8.  715)  cm- 

firmed. 
This  was  an  appeal  by  the  defendants  from  a 
decision  of  Butt,  J.,  in  an  action  for  limitation  of 
liability  under  the  provisions  of  the  Merchant 
Shipping  Act  Amendment  Act  1862,  s.  51, 
snb-B.  4. 

The  action  was  brought  by  the  owners  of  the 
steamship  Warhworth  to  limit  their  liability  in 
respect  of  a  collision  between  the  Warhteortk  and 
the  vessel  British  Enterprise,  caused  by  a  defect 
in  the  steam  steering  gear  of  the  Warhcorlk. 
At  the  damage  action  arising  out  of  this  collision, 
Sir  James  Hannen  bad  fonnd  the  Warlvorth 
solely  to  blame,'  on  the  ground  that  the  defect  in 
the  steering  gear  was  due  to  the  negligence  of 
persons  other  than  the  master  and  crew,  for  whom 
the  owner  was  responsible.- 

Under  these  circumstances  the  defendants  to 
the  limitation  of  liability  action  pleaded  that  the 
collision  bad  not  been  caused  by  the  "  improper 
navigation"  of  the  Warhworth,  and  therefore 
denied  the  right  of  the  plaintiffs  to  limit  their 
liability.  At  the  trial  Butt,  J.  had  held  that  tl» 
collision  was  caused  by  the  "  improper  navigation" 
of  the  Warktcorlh,  and  had  allowed  her  owners  to 
limit  their  liability  accordingly. 

The  further  facts  of  the  case  are  folly  set  out  in 
the  report  of  the  proceedings  in  the  court  below 
(6  Asp.  Mar.  Law  Cas.  194 ;  49  L.  T.  Kep.  N.  S. 
716;  9P.  Div.20). 

Webster,  Q.C.  and  Dr.  Phillimore,  for  the  defen- 
dants, in  support  of  the  appeaL 

Finlay,  Q.C.  and  Barnes,  for  the  respondents, 
were  not  called  upon. 

The  arguments  were  substantially  the  same  as 
those  urged  in  the  court  below. 

Hie  foUowing  authorities  were  cited  in  sn|]part 
of  the  appeal :  

(a)Beport«dl«r  J.  P.  AspniAU.  and  F.  W.  Bajus,  btnt 
Binift«r»«t-Lurr> 
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Hayn  t.  CuViford,  4  A«p.  Hu.  Cm.  128 ;  40  L.  T. 
Bep.  N.  S.  536;i  4  C.  P.  DIt.  182 ;  48  L.  J.  372, 

CAopman  t.  Royal  Nethtrbmdt  Bteam  Navigation 
Company,  4  Asp.  HaT.  Law  Cas.  107;  40  L.  T. 
Bm.  N.  8. 433;  4P.  Dir.  157 ; 

Qooar.  London  Steamship  Owners'  Protection  Aaso- 
eioHon,  L.  Bep.  6  C.  P.  563. 

Bkett,  M.R. — ^In  this  case  the  defendants'  ship, 
at  the  time  of  the  collision,  was  being  navigated, 
she  was  making  way  through  the  water  for  the 
purpose  of  going  from  one  place  to  another,  and 
by  reason  of  a  defect  in  her  steering  gear  she 
failed  to  avoid  another  vessel  which  was  at 
anchor,  and  by  her  own  motion  in  the  water  struck 
that  other  vessel  and  damaged  her.  The  first 
<iaestion  which  arises,  under  these  circumstances, 
is,  was  her  owner  liable  for  that  collision  P  He 
conld  not  be  liable  unless  the  act  in  question  was 
the  result  of  the  negligence  of  some  person  for 
whose  conduct  he  was  liable.  Supposing  he  had 
bought  this  ship  from  a  firm  of  shipbuilder^,  and, 
by  reason  of  a  latent  defect  in  her,  this  accident 
had  happened,  there  would  have  been  no  negli- 
gence on  the  part  of  anyone  for  whom  he  was 
responsible ;  there  would  have  been  no  liability, 
and  he  would  have  had  no  need  to  invoke  the 
protection  of  this  Act  of  Parliament.  This  Act 
18  only  necessary  where  there  has  been  some 
accident  caused  by  the  negligence  of  persons  for 
whom  the  owner  is  responsible.  Therefore,  it 
ixmst  be  taken  that  this  collision  was  the  result  of 
the  negligence  of  someone  for  whoso  care  and 
skill  the  owner  was  responsible.  To  say  that  this 
Act  does  not  apply  to  negligence  on  shore  is  true, 
if  the  negligence  has  no  result  in  what  happens 
■when  the  ship  is  being  navigated.  One  must 
assume  thai  the  negligence  if  done  on  shore  is 
carried  on  to  the  water  and  is  effective  on  the  ship 
■when  she  is  being  navigated.  The  negligence  in 
this  case  was  the  wrongful  placing  of  a  screw  into 
a  certain  part  of  the  steering  gear.  Therefore 
there  was  an  act  of  negligence,  and  it  was  the 
act  of  a  person  for  whose  care  and  skill  Sir  James 
Hannen  has  held  the  owner  responsible.  Behind 
that  finding  we  cannot  go.  If  that  had  been  all, 
and  this  defect  had  not  been  the  causa 
eatwana  of  the  collision,  it  would  have  been 
wholly  immaterial ;  but  Sir  James  Hannen  has 
found  it  to  have  been  the  causa  carisans  of  the 
accident.  It  was  not  the  cauta  proxima,  which 
was  the  inability  of  the  master  to  steer  his  ship 
BO  as  to  avoid  this  collision,  and  that  inability  was 
caused  by  the  negligence  of  a  servant  of  the  owner. 

The  question,  then,  is  whether  in  such  circum- 
stances the  defendant  is  entitled  to  limit  his 
liability  under  the  Act.  Though  the  negligence 
occurred  before  the  vessel  started,  its  edect  was 
continuous  and  operative  whilst  the  ship  was 
on  her  voyage.  Now,  the  Act  says  that  the  owner 
of  any  ship,  whether  British  or  foreign,  is  to  be 
entitled  to  limit  his  liability  where  any  loss  or 
damage  is,  by  reason  of  the  improper  navigation 
of  his  ship,  caused  to  any  other  ship  or  boat,  &c. 
I  think  you  must  read  it  in  this  way,  "  by  reason 
of  the  improper  navigation  caused  "by  anyone  for 
whom  he  IS  responsible."  Is  this  accident  caused 
by  the  improper  navigation  of  the  ship  ?  Surely 
running  into  another  ship  at  anchor  is  not  proper 
navigation  P  But  then  it  is  urged  that  the  words 
"improper  navigation"  mean  the  negligence  of 
the  master  or  crew.  There  is  nothmg  in  the 
section  so  to  limit  it.    In  my  view,  the  word  im- 


proper means  wrongful.  If  a  ship  is  being  pro- 
perly navigated  she  does  not  run  into  other 
vessels.  Therefore  I  come  to  this,  that  the  propo- 
sition I  am  going  to  read  is  certainly  included  in 
this  statute.  It  is  that  all  damage  wrongfully 
done  by  a  ship  to  another  shio  whilst  the  ship 
which  does  the  damage  is  being  navigated,  and 
where  the  wrongful  act  of  the  ship  which  does 
damage  is  due  to  the  negligence  of  any  person 
for  whom  the  owner  is  liable,  is  comprised  within 
the  Act.  Here  the  negligence  of  the  person  for 
whose  act  the  owner  was  liable  was  the  caiisa 
eausans,  and,  though  not  the  causa  proxima,  yet  in 
my  view  the  acci&nt  was  caused  oy  improper  or 
wrongful  navigation.  I  therefore  think  that  the 
decision  of  Butt,  J.  was  correct,  and  that  this 
appeal  must  be  dismissed. 

BowEir,  L.J. — I  am  of  the  same  opinion.  Mr. 
Webster  and  Dr.  Phillimore  have  contended  that 
"  improper  navigation  "  in  the  54th  section  of  the 
Merchant  Shippmg  Act  Amendment  Act  1862,  is 
confined  to  acts  or  omissions  on  the  part  of  those  on 
board  the  ship  who  are  engaged  in  actually  navi- 

fating  her.  It  seems  to  me  to  be  plain  that  the 
legislature,  in  using  the  word  improper,  meant 
improper  navigation  by  the  owner  of  the  ship. 
In  my  view  the  owner  does  improperly  navigate 
the  ship  in  the  eye  of  the  law,  and  in  this  I  am 
fortified  by  the  form  of  words  used  in  the  old 
declarations,  if,  owing  to  the  negligence  of  some 
one  for  whom  he  is  responsible,  damage  is  caused 
by  his  ship.  It  seems  to  me  that  in  such  a 
case  the  ship  is  improperly  navigated  within  the 
meaning  of  the  section,  whether  the  damage  be 
caused  by  the  negligence  of  the  master  and  crew 
or  of  some  other  person  for  whom  the  owner  is 
respor Bible.  I  do  not  think  it  possible  to  limit 
the  meaning  of  the  words  to  unskilful  navigation 
by  those  on  board  the  ship,  but  I  think  it  means 
wronful  navigation  as  where  an  owner  uses  his 
ship  under  conditions  where  it  ought  not  to  be 
used.  For  these  reasons  I  am  of  opinion  that  the 
judgment  of  the  learned  judge  below  ought  to  be 
affirmed. 

Frt.  L.J. — ^I  am  of  the  same  opinion.  Dr. 
Phillimore  has  referred  ua  to  the  dictionary  for 
the  meaning  of  the  word  navigation.  One  of  the 
definitions  given  there  is  that  navigation  is  the 
science  or  art  of  conducting  a  ship  from  place  to 
place  through  the  water.  If  that  be  a  true  defi- 
nition of  the  word  navigation,  it  seems  to  me  that 
it  involves  the  supplying  of  proper  materials  to 
enable  the  ship  to  be  properly  conducted  from, 
place  to  place  and  also  of  skilful  mariners  capable 
of  so  conducting  the  ship.  Skilful  mariners,  if  the 
ship  be  not  snpplied  with  proper  materials  neces- 
sary for  her  locomotion,  cannot,  in  the  absence 
of  such  materials,  efficiently  and  properly  conduct 
her  from  placeto  place;  so  also,  all  necessary  and 
proper  materials  are  useless  without  skilful  mari- 
ners. In  my  opinion,  therefore,  proper  navigation 
includes  two  things — the  supply  or  all  necessary 
parts  of  a  ship,  and  of  manners  with  skill  and 
knowledge  of  their  duties.  If  either  of  these 
are  wanting,  and  a  collision  ensues,  which  is 
occasioned  by  the  absence  of  both  or  either  of 
these  two,  then  we  have  a  case  of  improper 
navigation.  The  words  "improper  navigation" 
may  include  other  cases,  but  they  certainly  include 
the  present.  In  conclusion,  I  may  add  that  I 
think  the  following  remarks  of  Butt,  J.  were  well 
founded,  and  carry  out  my  observations  on  this 
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Bubject.  They  are  as  follows:  "Prima  fa-cie  I 
do  not  see  wny  the  amoont  of  relief  should  be 
limited  to  a  case  in  which  damage  has  occurred 
through  the  negligence  of  the  master  and  crew,  and 
why  the  Act  should  n"t  apply  to  the  negligence  of 
persons,  other  than  the  master  and  crew,  who  are 
employed  by  the  shipowner  to  attend  to  the  ship 
in  preparation  for  the  voyage,  as,  for  example,  a 
marine  engineer  employed,  while  the  ship  is  in 
port,  to  overhaul  the  machinery."  For  these 
considerations,  I  therefore  think  this  appeal  must 

Appeal  dismitsed. 

Solicitors  for  the  appellants,  Gregory,  RowcUffes 
and  Co.  ' 

Solicitors  for  the  respondents,  Thomas  Cooper 
and  Co. 


Wednesday,  Dee.  3. 

(Before  Bebtt,  M.B.  and  Limdlet,  L.J.) 

Webster  v.  Mykk.  (a) 

APFEiX  PEOM  THE  QUEEN's  BENCH  DIVISION. 

Tradice — Default  of   appearance — Xo  proceeding 
taken  for  a  year — Entry  of  judgment — Notice  of 
intention  to  proceed— B.  S.  C.  1883,  Order  XIII., 
r.  3;  Order  LXir.,r.  13. 
By  Order  LXIV.,  r.  13 :  "  In  any  cause  or  matter 
in  which  there  has  been  no  proceeding  for  one 
year  from  the  last  proceeding  had,  the  party  who 
desires  to  proceed  sliall  give  a  month's  notice  to 
the  other  party  of  his  intention  to  proceed." 
Defendant  had  failed  to  appear  to  a  xcrit  indorsed 
for  a  liquidated^  demand,  and  no  proceeding   had 
oeen  taken  for  more  than  a  year  after  service  of 
the  terit. 
Seld,  tliat  the  case  came  within  Order  LXIV.,  r.  13, 
arid  plaintiff  could  not  enter  final  judgment  under 
Order  XIII.,  r.  3,  hut  was  bound  to  give  defen- 
dant a  month's  notice  of  his  intention  to  proceed. 
This  was  an  action  to  recover  the  amount  of  a 
solicitor's  bill  of  costs. 

The  indorsement  on  the  writ  was  as  follows ; 
"  The  plaintiff's  claim  is  2801.  9».  9d.  The  follow- 
ing are  the  particulars — For  fees  for  work  done 
and  mone^  expended  as  a  solicitor." 

The  writ  was  issned  and  served  in  the  year 
1881.    The  defendant  did  not  appear. 

In  November  1884  the  plaintiff  applied  to  the 
officer  of  the  court  to  enter  judgment  for  default 
of  appearance.  The  officer  refused  to  enter  judg- 
ment on  the  ground  that  more  than  a  year  hi^ 
elapsed  from  the  last  proceeding,  and  therefore 
the  plaintiff  could  not  proceed  without  giving  a 
month's  notice  to  the  defendant,  under  Order 
LXIV.,  r.  13,  of  his  intention  to  do  so. 

An  application  was  made  to  Field,  J.,  at  cham- 
bers, for  an  order  that  judgment  be  entered.  This 
application  was  refused,  and  the  Divisional  Court 
(consisting  of  Mathew  and  Smith  JJ.)  -  affirmed 
such  refusal. 

/.  Holmes  Potdter  now  moved  ex  parte,  by  way 
of  appeal,  for  an  order  to  enter  judgment. — The 
plaintiff  is  entitled  under  Order  XIII.,  r.  3,  to  have 
judgment  entered,  and  Order  LXIV.,  r.  13,  does 
not  apply.  When  the  application  was  made  to 
Field,  J.  at  chambers,  he  tnought  he  was  bound 
by  his  own  decision  in 

The  Staffordshire  Joint  Stoei  Bank  r.  Wtaver,  76 
L.  T.  371 ;  Weekly  Noteg,  March  22, 1884,  p.  78. 
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That  decision  is  not  binding  on  this  court,  and  is 
contrary  to  the  former  practice :  see  1  Archbold's 
Practice  180, 13th  edit.,  where  the  cases  decided 
upon  the  corresponding  rule  of  Hilary  Term  18-V? 
(r.  176),  and  upon  the  earlier  rales,  are  collected : 

May  V.  Woodinj,  3  H.  &  S.  500; 

Newton  v.  Boodle,  3  C.  B.  795 ; 

Thompson  t.  Langridge,  1  Ex.  351. 

Default  of  appearance  is  a  confession  of  the  cansc 
of  action,  and  therefore  the  plaintiff  is  in  the 
same  position  as  if  he  had  obtained  a  verdict,  in 
which  case  it  is  clear  from  the  authorities  that 
the  rule  does  not  apply. 

Beett,  M.B. — ^The  question  is,  whether  signing 
judgment  is  a  "  proceeding  "  within  the  meaning 
of  Order  LXIV.,  r.  13.  If  judgment  is  signed 
within  a  year  of  the  last  previous  proceeding,  then 
Order  Xill.,  r.  3,  applies,  by  which,  where  the  writ 
is  indorsed  for  a  liquidated  demand,  and  the 
defendant  fails  to  appear,  the  plaintiff  may  enter 
final  judgment.  In  order  to  be  entitled  to  do  that 
the  plaintiff  must  show  that  the  writ  has  been 
served.  He  would  not  have  to  move  the  court  for 
judgment,  but  he  would  go  to  the  office  and  show 
the  officer  of  the  court  that  he  had  served  the 
writ.  I  cannot  sa}-  that  is  not  a  step  taken  to 
obtain  judgment,  and  therefore  I  think  that 
what  is  done  under  Order  XIII.,  r.  3,  is  a 
"  proceeding"  within  the  meaning  of  Order  LXIV. 
.r.  13.  If  by  Order  XIII.,  r.  3,  process  is  necessary 
to  obtain  final  judgment,  it  is  a  proceeding,  and 
the  party  requiring  judgment  is  to  proceed,  and 
the  case  comes  within  Order  LXIV.,  r.  13.  It  is 
said  that  two  cases,  cited  by  Mr.  Poulter,  Jfay  v. 
Wooding  (3  M.  &  S.  500)  and  Newton  v.  Boodle 
(3  C.  B.  795),  are  authorities  against  this  view ; 
but  those  cases  only  decided  that  after  verdict  a 
somewhat  similar  rule  was  not  applicable.  It  is 
not  necessary  to  say  whether  we  should  agree 
with  those  decisions ;  if  the  rule  and  the  circum- 
stances were  the  same  here,  we  might  feel  it 
difficult  to  dissent  from  them.  Bat  the  question 
we  have  to  decide  depends  entirely  on  the  present 
rule.  It  is  not  necessary  even  to  say  how  the 
point  should  be  decided  on  this  rule  after  verdict; 
possibly  the  cases  may  apply  only  to  the  rule 
under  which  they  were  decided,  and  I  certainly 
think  the  cases  are  not  to  be  carried  beyond  what 
the  decisions  cover.  Therefore  they  can  apply 
only  where  the  question  arises  after  verdict,  and 
do  not  in  any  way  govern  the  present  case.  For 
these  reasons  I  think  that  the  case  is  within  the 
words  of  the  rule,  and  that  a  month's  notice  is 
necessary. 

Lin  DUE  V,  L.J. — ^I  am  of  the  same  opinion,  and 
I  think  that,  if  we  were  to  hold  otherwise,  we 
should  be  repealing  the  rule.  The  case  is  not 
within  the  principle  of  the  decisions  which  have 
been  referred  to. 

Applieatiqn  refused. 

Plaintiff  in  person,  William  S.  Webster. 
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Be  Wakkek  ;  Weedon  v.  Beading,  (o) 

Eteeeuton  —  Compromise  by  —  Payment  of  lesaer 
»um  in  dieeharge  of  greater — Accord  and  »ati»- 
/ociwn— 23  ^  24  Viet.  e.  145,  «.  30. 

The  plaintiff  and  her  sister  claimed  to  be  entitled 
to  share  in  the  distribution  of  the  residuary 
estate  of  the  testator,  as  being  two  of  his  first 
cousins  on  his  mother's  side  living  at  his  decease, 
amongst  ichom  he  had  bequeathed  his  residuary 
estate  equally.  The  distribution  had  been  made 
among  eight  persons,  who  wwe  then  believed  to  be 
ilie  only  persons  answering  the  description  in  the 
ici77.  These  persons  declined  to  repay  to  tlie 
claimants  any  of  the  money  whieu  they  had 
received. 

After  some  time  the  claimants  signed  a  letter 
addressed  to  the  surviving  executors  in  which  they 
stated  thai  they  had  a  difficulty  in  procuring  legal 
evidence  of  their  relationship  to  the  testator,  and 
agreed  to  accept  501.  in  full  discharge  of  all  their 
claims  in  consideratioii  of  such  evidence  being 
dispensed  with. 

Subsequently  they  each  signed  another  document  in 
tchieh  they  acknowledged  to  have  each  received 
from  the  executors  the  sum  of  101.  in  disdtarge  of 
all  their  claims,  so  far  as  the  executors  were  con- 
cerned, retaining  however  the  right  to  get  what 
they  cotddfrom  the  parties  among  whom  t)ie  pro- 
perty had  been  divided.  These  two  sums  of  101. 
the  executors  paid  o^it  of  their  own  pockets. 

The  plaintiff  now  sought  to  make  the  surviving 
executor  liable  for  the  whole  amount  of  her  claim. 

ffeld,  that  this  was  a  claim  which  the  executors  had 
power  to  compromise  under  23  ^  24  Vict.  c.  146, 
«.  30,  which  wOjS  not  confined  to  mere  money  claims 
against  the  estate.  The  doctrine  of  Cumber  v. 
Wane  (1  Sm.  L.  G.  8th  edit.  p.  357),  as  to  the 
payment  of  a  lesser  sum,  being  no  discharge  for  a 
greater,  did  not  apply  to  such  a  case  as  this.  The 
plaintiffs'  claim  tlierefore  failed. 

AlMOUKNED  8CUM0NS. 

This  was  an  originating  summons  for  the 
administration  of  the  real  and  personal  estate  of 
Francis  Warren,  taken  out  by  Jane  Weedon,  who 
claimed  to  be  entitled  to  a  snare  in  his  residuarj 
estate. 

Francis  Warren  by  his  will  dated  the  11th  July 
1876,  after  expressing  a  desire  that  his  executors 
should  convert  into  money  such  portions  of  his 
estate  as  were  not  money,  and  giving  certain 
legacies,  gave  and  bequeathed  all  the  rest  and 
residue  of  his  estate  and  eftects  to  such  of  his 
first  cousins  on  his  late  mother's  sideas  might  be 
living  at  the  Time  of  his  decease,  to  be  divided 
eqnaUy  l)etween  them,  share  and  share  alike. 
Aid  he  appointed  William  Reading,  Alfred 
Roberts,  and  John  Warren  to  be  executors  of  his 
wiU,  and  Messrs.  Tanqueray-Willaume  and  Han- 
bnrv  to  be  the  solicitors  thereto. 

Tlie  testator  died  in  Feb.  1878,  and  his  will  was 
shortly  afterwards  proved  by  all  the  executors. 

The  executors  instituted  inquiries  as  to  who 
were    the   testator's    first    cousins    on    his  late 

/a1  Reported  bjr  A.  J.  Hall,  Eaq.,  B«rrl>ter-«t-l«w. 


mother's  side  living  at  his  death.  One  of  the 
executors,  Alfred  Roberts,  was  one  of  such  persons 
himself,  and  with  his  assistance  seven  others  were 
discovered. 

The  executors  then  paid  the  funeral  and  testa- 
mentary expenses,  debts,  and  legacies,  and  divided 
the  residue  among  these  eight  persons,  each  of 
them  receiving  2401.  lis.  2d.  This  division  took 
place  on  the  28th  July  1878. 

Alfred  Roberts,  the  executor,  died  about  eigh- 
teen months  after  the  testator,  insolvent. 

In  May  1880  the  plaintiff  called  at  the  ofiBce  of 
Messrs.  Hanbury,  Hutton,  and  Whitting,  who 
were  the  successors  in  business  of  Messrs. 
Tanqueray-Willaume  and  Hanbury,  and  informed 
them  that  she  and  her  sister  Mrs.  Jones  were  first 
cousins  of  the  testator  on  his  mother's  side,  and 
were  entitled  to  share  in  the  residuary  estate. 
She  was  then  informed  of  what  the  testator's  pro- 
perty consisted,  and  how  it  had  been  divided. 

Messrs.  Hanbury,  Hutton,  and  Whitting  then 
communicated  witn  the  surviving  executors,  and 
also  with  the  persons  amongst  whom  the  residue 
hvl  l)een  divided,  with  the  object  of  seeing 
whether  they  would  repay  a  portion  of  what  they 
had  received,  so  as  to  make  up  the  shares  of  tie 
new  claimants.  This  they  were  unwilling  to  do. 
The  claimants  were  informed  of  this,  and  some 
discussion  took  place  between  them  and  Messrs. 
Hanbury,  Hutton,  and  Whitting,  who  were  still 
acting  as  solicitors  to  the  executors,  as  to  the 
evidence  necessary  to  prove  their  relationship 
with  the  testator,  and  ultimately  they  agreed  to 
compromise  their  claim.  Accordingly  the  follow- 
ing document  was  prepared  by  Messrs.  Hanbury, 
Hutton,  and  Whitting : 


London,  June  14, 1880. — (Gentlemen, — ^Aswehaveadifi- 
oulty  in  pioonring  le^  evidenoe  of  onr  relationRhip  to  the 
late  Mr.  Francis  Warren,  we  agree  to  aooept  501.  in  fall 
disoharge  of  all  claims  and  demands  which  we  majr  have 
in  reapeot  of  his  reaidoary  estate  (if  paid  at  onoe),  in 
consideration  of  inch  evidenoe  being  dispensed  with. 
And  we  shall  be  mnch  oblifted  if  yon  will  endeavour  to 
proonre  thia  amonnt  for  na  from  the  partiea  among  whom 
the  property  waa  divided,  the  same  to  belong  to  na  when 
received  in  equal  ahaiea. 

This  document  the  executors  took  to  the 
claimants,  with  the  sum  to  be  received  left  in 
blank.  The  amount  of  501.  was  inserted  at  the 
interview  between  them,  and  the  letter  signed  by 
the  plaintiff  and  Mrs.  Jones  and  her  husband. 

Further  endeavours  were  made  to  obtain  from 
the  persons  amongst  whom  the  residue  had  been 
divided  repayment  of  some  part  of  it,  but  they 
were  unsuccessful. 

The  executors  then  offered  to  give  the  claimants 
10?.  each  in  respect  of  their  claims.  This  offer 
was  accepted,  and  a  receipt  prepared  by  Messrs. 
Hanbury,  Hutton,  and  Whittmg  in  the  following 
form: 

Beoeived  of  Mr.  William  Beading  and  Ur.  John  Warren 
the  snm  of  ten  ponnda  (so  far  as  they  are  concerned)  in 
reei>ect  of  the  late  Mr.  Francis  Warren'i  eatate.  I 
retaining  the  right  to  get  whatever  we  can  ont  of  the 
parties  among  wnom  the  property  waa  divided. 

This  was  stamped,  and  signed  by  the  plaintiff 
on  the  12th  July  1880.  A  similar  receipt  was 
prepared  for  Mrs.  Jones,  and  signed  by  her  and 
her  husband.  These  two  sums  of  10?.  were  paid 
to  the  claimants  by  the  executors  out  of  their  own 
money. 

Seven  other  persons  besides  the  claimants  had 
claimed  to  be  entitled  to  share  i&  the  testator's 
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estate.  An  action  was  brought  bj  them  against 
the  executors,  but  it  was  compromised. 

On  the  17th  March  1884  the  plaintiff  com- 
menced these  proceedings  against  Mr.  Reading, 
his  co-executor  Warren  being  then  dead. 

B.  G.  Glenn  for  the  plaintiff. — ^The  payment  of 
10{.  is  no  discharge  of  the  larger  sum  which  the 
plaintiff  claims.  There  was  no  consideration  for 
the  compromise,  as  the  plaintiff  never  really  had 
any  difficulty  in  showing  her  relationship  to  the 
testator.  The  executor  is  therefore  still  Hable  to 
make  good  to  the  plaintiff  her  share  of  the 
residue. 

Procter  for  the  defendant. — ^A  transaction  such 
as  this  would  be  within  the  powers  given  to 
executors  by  23  &  24  "Vict.  c.  145,  s.  30.  (a)  He 
referred  to 

Lea  T.  LancatMre  and  Tork$liire  Bailtoay  Company, 
25  L.  T.  Sep.  IT.  S.  77 ;  L.  Bep.  6  Ch.  App.  527. 

Glenn  in  reply.— Sect.  30  of  23  &  24  Vict, 
c.  145  does  not  apply  to  a  case  such  as  this.  It 
only  refers  to  claims  against  the  estate. 

Kat,  J. — ^The  doctrine  established  by  Cumber 
T.  Wane  (1  Sm.  L.  C.  8th  edit.  p.  357),  that  a  larger 
sum  of  money  cannot  be  discnarged  by  the  pay- 
ment of  a  lesser  sum,  without  more,  has  been 
attacked  within  recent  times,  bat  has  survived, 
the  Conrt  of  Appeal  having  formally  recognised 
it,  notwithstanding  the  doubts  expressed  con- 
cerning it.  I  think,  therefore,  that  it  must  now 
be  taken  to  be  settled  law.  [His  Lordship  then 
stated  the  facts  of  the  case,  observing  that  he 
gathered  from  the  letter  of  the  14th  June  1880, 
which  no  donbt  was  prepared  by  the  solicitors 
to  the  executors,  but  was  not  signed  in  their 
presence,  that  the  claimants  had  some  difficulty 
m  making  out  their  claim.  He  continued :]  It 
is  now  said  that  there  never  was  in  fact  any 
difficulty  in  making  out  their  claim,  though  it  is 
so  stated  in  the  document  which  the  executors' 
solicitors  prepared.  However,  T  have  in  that 
document,  signed  under  the  circumstances  which 
I  have  mentioned,  a  written  admission  by  the 
claimants  of  their  difficulty  in  procuring  legal 
evidence  in  support  of  their  claim,  and  moreover 
they  have  not  as  yet  in  fact  proved  their  relation- 
ship. It  appears,  therefore,  to  me  clear  that  in 
June  1880  tney  had  such  difficulty  in  establishing 
their  claim  that  they  were  willing  to  abandon  it 
for  the  sum  of  502.,  if  paid  at  once.  This  is  a 
claim  which  the  executors  could  compromise 
under  the  powers  given  to  them  by  sect.  30  of 
23  &  24  Vict.  c.  145,  which  enables  them  "  to 
compromise,  compound,  or  submit  to  arbitration 
all  debts,  accounts,  claims,  and  things  whatsoever 
relating  to  the  estate  of  the  deceased."  It  was 
snggested  that  this  section  was  not  intended  to 
apply  to  such  a  claim  as  the  plaintiffs,  but  I  can 
see  no  reason  why  it  should  not  apply  to  a  claim 

(a)  23  &  24  Vict.  o.  145,  s.  30  :  "  It  shaU  be  lawful  for 
any  exeonton  to  pay  any  debts  or  claima  upon  any  evi- 
dence that  they  may  think  enffioient,  and  to  accept  any 
oompoiition,  or  any  seonrity,  real  or  personal,  for  any  debts 
due  to  the  deceased,  and  to  allow  any  time  for  payment 
of  any  snoh  debts  aa  they  shall  think  fit,  and  also  to 
oompromise,  componnd,  or  snbmit  to  arbitration  all 
debn,  accounts,  claims,  and  things  whatsoever  relating 
to  the  estate  of  the  deceased,  and  for  any  of  the  purposes 
aforesaid  to  enter  into,  give,  and  exeonte  snch  aj^ee- 
ments,  instroments  of  composition,  releases,  and  other 
things  aa  they  shall  think  expedient,  withont  being  re- 
sponsible for  any  loss  to  be  oooaaionea  thereby. 


of  that  natnre  as  mnch  as  to  a  mere  money  claim 
against  the  estate.  This  was,  in  my  opinion,  a 
proper  case  for  a  compromise,  and,  these  ciainiants 
admitting  their  difficulty  in  proving  their  claim, 
the  executors  were  right  in  exercising  their  power 
in  the  way  in  which  they  have.  They  out  of  their 
own  pockets  paid  this  lady  lOL  in  satisfaction  of 
her  claim  so  far  as  they  were  concerned,  and 
obtained  her  acknowledgment  to  that  effect,  and 
she  now  takes  these  proceedings  against  the  sur- 
vivor of  them  with  a  view  to  getting  from  him 
the  whole  amount  which  she  claim-t.  The  doctrine 
of  Cmnber  v.  Wane  does  not  apply  to  such  a  case 
as  this,  and  the  executors  have  onlv  done  what, 
in  my  opinion,  they  had  a  perfect  riglit  to  do.  I 
accordingly  dismiss  this  summons,  with  costs. 

Solicitor  for  the  plaintiff,  E.  A.  Stoan. 

Solicitors  for  the  defendant,  Hanhury.  HuUm, 
and  Whitting. 


Tuesday,  Jtdij  22. 
(Before  Kat,  J.) 

LOCKWOOD  V.   SlK£S.(a) 

Settlement — Life  interett — Forfeiture  on  alienaii<» 

— Subsequent  settlement  of  life  interett. 
L.  was  entitled  under  a  voluntary  aettlement  to  a 
life  interest  in  one-fourth  part  of  certain  funds, 
with  remainder  to  his  chilaren  who  should  attain 
twenty-one,  or  die  under  that  age  learning  itsM, 
with  remainder  over.  The  settlemtfot  amtainei 
a  proviso  for  the  determination  of  his  lifeiniereit, 
and  the  acceleration  of  the  subsequent  remainders, 
■if  he  sliould  alien,  dispose  of,  mortgage,  charge, 
or  in  anywise  ineuinber  his  life  interest,  or 
if  by  reason  of  his  bankruptcy,  insolvency,  or 
othencise  the  income  of  the  funds  covtd  he  %o 
longer  personcMy  enjoyed  by  him,  but  would,  hut 
for  thoU  proviso,  become  vested  in,  or  payable  io 
any  person  or  persons  other  tlian  hiin. 
By  a  subsequent  settlement  made  on  his  marriage, 
L.,  amongst  other  property,  eusigned  io  trustees 
the  share  to  which  Ite  wcu  entitled  under  the 
former  settlement,  upon  trust  to  continvs  the  truit 
funds  in  ilieir  then  present  investments,  or  upon 
the  written  requett  ofL.,  and  after  his  death  upon 
such  request,  or  at  such  discretion  as  them* 
mentioned,  to  sell  the  same,  and  pay  the  income 
of  the  proceeds  to  L.  driring  his  life,  and  after  hi* 
death,  to  his  wife  during  her  life,  with  remainder 
for  the  issue  of  the  marriage  as  L.  and  his  leifs 
jointly,  or  the  survivor  shotdd  appoint,  and  in 
default  for  all  the  children  of  tJie  marriage  in 
equal  shares,  sons  at  ticenty-one,  daughters  at 
twenty-one  or  marriage,  and  in  defauU  of  s»A 
issue  for  L.  absolutely. 
The  question  arose  whether  the  marriage  settlement 
produced  a  forfeiture  of  L.'s  life  interett  under 
the  voluntary  settlement. 
Held,  that  no  such  forfeiture  was  produced,  for  tie 
assignment  contemplated  by  the  forfeiture  clause 
was  one  by  reason  of  which  the  income  of  L.t 
share  would  become  payable  to  tome  person 
other  than  him,  whereat  by  the  marriage  settle- 
ment  the  life  interest  was  assigned  to  trustees  for 
his  benefit. 
This  was  an  action  for  the  purpose  of  ascertain- 
ing whether  the  interest  which  the  plaintiff  took 
under  a  settlement  executed  in  1843  was  forfeited 

(a)  Bepoited  by  A.  J.  HAU.,  Eaq.,  Barrlit«r-at-I««. 
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by  reason  of  its  being  compriaed  in  the  settlement 
made  on  his  marriage,  and,  if  necessary,  to  obtain 
rectification  of  the  marriage  settlement. 

By  a  voluntary  settlement  dated  the  3rd  Aug. 
184o,  and  an  indenture  indorsed  thereon  dated 
the  4th  Aug.  1843,  certain  lands  and  personal 
estate,  the  property  of  the  plaintiff's  father  at  his 
death,  were  assured  to  Martha  Lockwood,  the 
plaintiffs  mother,  and  James  Lockwood,  his  uncle, 
npon  trust  to  sell  the  same,  and  to  invest  the  net 
residue  of  the  proceeds  of  such  sale,  and  pay  the 
interest  thereof  to  the  said  Martha  Lockwood 
daring  her  life,  and  after  her  decease  upon  trust 
(subject  as  therein  mentioned)  as  to  one  equal 
f  ODrth  part  or  share  thereof  to  pay  the  annual  pro- 
ceeds thereof  into  the  proper  hands  of  Joshua  Lock- 
wood  (a  son  of  the  said  Martha  Lockwood)  during 
his  life,  subject  to  the  proviso  thereinafter  con- 
tained for  making  void  his  life  interest  therein, 
■with  remainder  to  his  children  who  should  attain 
twenty-one,  or  die  under  that  age  leaving  issue, 
and  in  default  of  such  children  the  said  one-fourth 
part  should,  after  the  decease  of  the  survivor  of 
the  said  Martha  Lockwood  and  Joshua  Lockwood, 
be  held  upon  the  trusts  thereinafter  declared  of 
the  other  three-fourth  parts  for  the  benefit  of  the 
two  other  sons  and  the  daiighter  of  the  said 
IMartha  Lockwood,  namely,  Ben  Lockwood,  the 
plaintiff,  and  Martha  Ami  Adelaide  Lockwood. 
And  the  settlement  contained  the  following 
proviso: 

PioTided  aererthelesa  and  it  is  hereby  apeed  and 
deelared,  that  if  the  said  Joahna  Lockwood  ihall  alien, 
diapoae  of,  moringe,  charge,  or  in  anywise  incumber  hia 
life  interest  in  the  aaid  part  or  ahare  or  any  part  thereof, 
or  if  by  reaaon  of  hia  bankmptOT,  inaolTenoy,  or  other- 
wiae  the  annual  inoome  thereof  can  be  no  longer  per- 
■onally  enjoyed  by  him,  bat  the  aame  or  any  part  thereof 
ahall,  or,  but  for  thia  preaent  proviao,  would  have 
beeome  rested  in  or  payable  to  any  person  or  persona 
oUier  than  him,  the  said  Joahoa  Lockwood,  then  and  in 
such  oaae  the  trust  hereinbefore  declared  for  payment  of 
all  or  so  mnch  of  the  said  dividends,  interest,  and  ^tum^l 
produo«>  to  him  as  shidl  have  been  so  aliened,  diaposed  of, 
mortgaged,  charged,  or  incumbered  as  can  he  no  longer 
psraonally  enjoyed  by  him  ahall  oeaae  and  determine,  and 
■the  same  dividends,  interest,  and  annual  prodnoe  ahall 
during  the  remainder  of  his  life  be  payable  to  the  person 
or  persons,  and  applicable  to  the  purposes  to  whom  and 
to  which  the  same  would  for  the  time  being  hare  been 
pskjable  or  applicable  to  in  case  he,  the  said  Joshua  Lock- 
wood,  were  dead. 

The  remaining  three-fourth  parts  were  settled 
Tipon  the  like  trusts  for  the  benefit  of  each  of 
them,  the  said  Ben  Lockwood,  the  plaintiff,  and 
M.  A.  A.  Lockwood  during  his  or  her  life,  and 
after  his  or  her  decease,  for  hia  or  her  children, 
subject  to  the  like  proviso  against  alienation, 
and  in  the  like  manner  in  all  respects  as  therein- 
before declared  and  contained  for  the  benefit  of 
the  said  Joshua  Lockwood  and  his  children  con- 
cerning the  first-mentioned  one-fourth  share,  and 
■with  corresponding  trusts  over  in  default  of 
children. 

Ifartha  Lockwood  died  in  Dec.  1856. 

By  a  settlement,  dated  the  Srd  Nov.  1883,  made 
on  the  plaintifTs  marriage,  he  assigned  to  trustees, 
amongst  other  property,  the  several  shares  in  the 
schedule  thereto  mentioned,  and  all  other  the 
property  in  the  said  schedule  mentioned,  and  the 
proceeds  thereof,  upon  trust  for  the  plaintiff  until 
the  marriage,  and  afterwards  npon  trust,  either 
to  continue  the  said  trust  funds  in  their  then 
present  investments  respectively,  or  upon  the 
written  request  of  the   plaintiff,  and  after  his 


I  death  upon  such  request,  or  at  such  discretion,  aa 
therein  mentioned,  to  sell  the  said  trust  funds,  or 
any  part  thereof,  aud  to  apply  the  net  proceeds  of 
sale  in  the  purchase  of  any  of  the  stocks,  funds, 
or  securities  therein  mentioned,  and  to  pay  the 
annual  income  thereof  to  the  plaintiff  during  his 
life,  and  after  his  death,  to  his  wife  during  her 
life,  with  remainder  for  the  issue  of  the  intended 
marriage  as  the  plaintiff  and  his  wife  jointly,  or 
as  the  survivor  of  them,  should  appoint,  and  in 
default  of  appointment,  for  all  the  children  of  the 
said  intended  marriage  in  equal  shares,  who,  being 
a  son,  or  sons,  should  attain  twenty-one,  or  being 
a  daughter,  or  daughters,  should  attain  that  age 
or  marry,  and  in  default  of  such  issue,  for  the 
plaintiff  absolutely.  And  the  plaintiff  appointed 
the  trustees  of  his  marriage  settlement  his 
attorneys  to  receive  and  recover  the  moneys  and 
property  to  wLich  he  was  entitled  under  the 
voluntary  settlement. 

The  schedule  to  the  marriage  settlement  con- 
tained, amongst  other  items,  the  following : 

The  share  of,  or  to  which  the  said  James  Alfred 
Lockwood  (the  plaintiff)  :ia  entitled  under  a  certain  in- 
denture of  settlement  made  by  Martha  Lockwood,  the 
mother  of  the  said  James  Alfred  Lockwood. 

This  action  was  brought  against  the  present 
trustees  of  the  voluntary  settlement,  the  trustees 
of  the  marriage  settlement,  and  Ben  Lockwood. 
The  claim  was  for  a  declaration  that,  notwith- 
standing the  execution  by  the  plaintiff  of  the 
marriage  settlement,  he  was  entitled  to  receive 
the  income  of  one  equal  fourth  part  of  the  funds, 
subject  to  the  trusts  of  the  voluntary  settlement ; 
and  that,  if  necessary,  the  marriage  settlement 
might  be  rectified  by  omitting  the  words  referring 
to  the  plaintiffs  interest  under  the  voluntary 
settlement,  it  being  alleged  that  it  was  executed 
by  the  respective  parties  thereto  under  a  mistake, 
and  in  ignorance  of  the  nature  of  such  interest  of 
the  plaintiff. 

The  trustees  of  the  voluntary  settlement,  and 
Ben  Lockwood,  put  in  statements  of  defence,  not 
admitting  that  the  marriage  settlement  was 
executed  under  a  mistake,  or  in  ignorance  of  the 
plaintiff's  interest,  and  submitting  the  questions 
i-aised  to  the  decision  of  the  court. 

W.  Pearson,  Q.C.  and  Bissell  for  the  plaintiff. 

Kekewieh,  Q.C.  and  Vaughan  Bawldni,  for  the 
trustees  of  the  voluntary  settlement,  contended 
that  the  marriage  settlement  produced  a  forfeiture 
of  the  plaintiff's  life  interest  under  the  voluntary 
settlement.    They  referred  to 

ffuroi  V.  Eunt,  46  L.  T.  Bep.  N.  S.  899 ;  21  Ch.  Bir. 
278. 

Dunning  for  Ben  Lockwood. 

Berkeley  Halle  for  the  trustees  of  the  marriage 
settlement. 

Kay,  J. — This  case  appears  to  me  to  be  clear, 
notwithstanding  the  argument  which  has  been 
addressed  to  me.  [His  Lordship  then  referred 
to  the  marriage  settlement,  and  the  item  in  the 
schedule  thereto  relating  to  the  plaintiffs  interest 
under  the  voluntary  settlement.  He  continued :] 
The  interest  to  which  the  plaintiff  was  entitled 
under  that  settlement  was  a  life  interest  only. 
He  was  entitled  to  no  capital  sum  under  its  provi-. 
sions.  This  life  interest  then  was  assigned  to  the 
trustees,  upon  trust  that  they  should  either  con- 
tinue the  trust  funds  in  their  then  mode  of  invest- 
ment, or  upon  ths  written  request  of  the  plaintiff, 
Jigitized  b* 
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and  after  his  death  upon  sach  request,  or  at  such 
direction  as  therein  mentioned,  to  sell  the  same. 
There  is  no  power  to  sell  the  life  interest,  or  con- 
vert the  trust  fund  during  the  plaintiff's  life, 
without  his  written  request.  He  is  still  living, 
and  has  made  no  such  request.  What,  then,  are 
the  trustees  to  do  P  It  is  said  that  no  trust  of 
the  income  has  been  declared,  because  the  income 
to  which  the  trusts  do  refer  is  the  income  of  the 
proceeds  of  the  sale  of  the  trust  funds.  I  cannot 
agree  with  that.  I  think  the  income  referred  to 
is  the  income  of  the  thing  which  is  assigned  by 
the  settlement,  or  of  the  proceeds  of  the  conver- 
sion thereof,  as  the  case  may  be.  Suppose  this 
were  a  sum  of  consols,  and  there  were  no  trust  for 
sale  exercisable,  would  there  be  no  trust  of  the 
life  interest?  There  certainly  would,  in  my 
opinion.  In  the  same  way,  if  the  property  were 
leaseholds,  the  income,  until  the  plaintiff  com- 
pelled a  sale,  would  go  to  him,  as  also  would  it  in 
the  case  of  an  annuity.  Therefore,  supposing 
this  life  int4rest  to  have  been  assigned  to  the 
trustees  of  this  settlement,  the  intention  was,  I 
think,  merely  that  the  income  should  go  to  the 
husband  until  he  otherwise  directed.  This  life 
interest  comes  to  the  plaintiff  under  a  deed  by 
the  provisions  of  which  it  is  to  a  certain  extent 
revocaJjle.  [His  Lordship  stated  the  effect  of  the 
voluntary  settlement,  and  r^d  the  forfeiture 
clause  therein,  and  continued  :]  It  is  argued  that 
the  assignment  of  the  life  interest  by  this  settle- 
ment, under  the  trusts  of  which,  as  I  have  said, 
the  income  is  to  be  paid  to  the  plaintiff  until  he 
otherwise  directs  during  his  life,  produced  a  for- 
feiture of  that  interest  under  the  clause  which  I 
have  just  read.  To  me  it  appears  that  in  the  case 
of  an  assimment  by  which  the  plaintiff  deprived 
himself  of  all  beneht  that  would  be  so,  but  not 
otherwise.  The  words  of  the  clause  show  that  the 
assignment  contemplated  was  one  by  reason  of 
which  the  income  would  go  to  some  person  other 
than  the  plaintiff,  or  would  cease  to  be  personally 
enjoyed  by  him.  Can  this  settlement,  then,  which 
assigns  the  life  interest  to  trustees  for  the  plain- 
tiff's benefit,  be  said  to  operate  as  a  forfeiture 
under  such  a  clause  as  that  P .  It  is  said  that  it 
does  so  operate,  but  I  think  that  it  does  not,  and 
that  no  forfeiture  has  occurred.  In  that  case  no 
rectification  is  required,  but  if  it  were  I  should,  I 
think,  grant  it,  as  it  is  clear  to  me  that  the  parties 
never  intended  to  create  a  forfeiture  of  this  life 
interest.  Ben  Lockwood's  costs  must  be  paid  by 
the  plaintiff.  The  trustees  of  the  marriage  settle- 
ment can  take  their  costs  out  of  their  funds.  I 
give  no  other  costs. 

Solicitors  for  the  plaintiff,  Scott,  Jarmain,  and 
Tratt. 

Solicitors  for  the  trustees  of  the  voluntary 
settlement,  Jaqties,  Layton,  an  1  Jagues. 

Solicitors  for  Ben  Lockwood,  Jagues,  Layton, 
and  Jaques,  agents  for  Fenion,  (hoen.  Hall,  and 
White,  Huddersfiold. 

Solicitors  for  tho  trustees  of  the  marriage 
settlement,  Scott,  Jarmain,  and  Tra»». 


July  12  and  25. 
(Before  Kay,  J.) 

lULH.AJI ;  BKINTON  v.  Ll'LHAX,  (a) 

Voltfutary  settlement — Consideration — Assignment 
of  leaseholds — Subsequent  surrender  and  renewal 
— ^27  Eliz.  c.  4 — Eeneical  by  settlor — Benefit  of 
fiduciary  relation. 

An  assignment  hy  way  of  settlement  of  leaaehold 
■property,  aMhough  it  contains  7io  covenant  on 
the  part  of  the  assignee  to  pay  the  rent,  or  per- 
form the  covenants  of  the  lease  under  which  ike 
property  it  held,  is  not  a  voluntary  eo,ivet/anee 
within  the  statute  27  Eliz.  e.  4. 

The  doctrine  of  Price  v.  Jenkins  (37  L.  T.  Sep. 
N.  S.  51 ;  5  Ch.  DiD.  619)  foVLowed  a'od  observed 
upon. 

A  settlor  of  leasehold  property,  who  remained  in  ap- 
parent possession  and  received  the  rents  thereof, 
oy  an  indenture  subsequent  to  the  settlement 
surrendered  the  remainder  of  the  lease,  and  took 
a  renewed  term  from  the  lessors,  not  disclosing  the 
fact  of  the  settlement. 

Held,  that  he,  and  after  his  death  his  exeeiUora,  were 
trustees  of  the  reneined  term  for  the  persons 
entitled  under  the  settlement,  such  reneuxd  term 
having  been  practically  obtained  by  virtue  of  the 
original  lease. 

ASJOCRKEO  SCMHONS. 

This  was  a  summons  taken  out  in  an  action  for 
the  administration  of  the  estate  of  Thomas  Lulham 
deceased,  for  the  purpose  of  obtaining  a  decision 
as  to  whether  certain  leasehold  property,  of  which 
he  was  in  apparent  possession  at  his  deatb,  was 
part  of  his  estate,  or  was  subject  to  a  settlement 
made  by  him  in  favour  of  his  wife. 

By  an  indenture  of  lease  dated  the  iith.  Jan. 
185(>,  the  Mayor,  Aldermen,  and  Burgesses  of 
Southampton,  in  consideration  of  a  sum  by  way  of 
fine,  and  of  the  rents  and  covenants  thereinafter 
reserved  and  contained  on  the  part  of  the  lessee, 
demised  to  Mary  Winterbottom,  then  Mary  Klel- 
sey,  widow,  a  certain  messuage  and  premises,  from 
the  feast  of  St.  Michael  the  Archangel  then  last 
past,  for  forty  years,  at  the  yearly  rent  of  Sa.  6d., 
and  subject  to  covenants  for  payment  of  the 
rent,  and  all  rates  and  taxes,  and  to  repair  and 
maintain  the  premises,  and  yield  them  up  in  good 
repair  at  the  end  or  sooner  determination  of  the 
term. 

By  an  indenture  dated  the  23rd  May  1865,  this 
lease  was  assigned  to  Thomas  Lulham,  and  by 
deed  dated  the  23rd  Dec.  1865,  in  consideration 
of  natural  love  and  affection,  he  assigned  the 
same  lease  to  trustees  upon  trust  for  his  wife  for 
her  separate  use,  and  to  dispose  of  the  same  as 
she  should  by  deed  or  will  appoint,  and  in  de&nlt 
of  app>ointment  for  herself,  her  executors  or  ad- 
ministrators. The  settlement  contained  a  cove- 
nant by  Thomas  Lulham  that  he  would  execute 
and  do  every  such  assui-ance  and  thing  for  the 
further  or  more  perfectly  assuring  the  premises 
to  the  trustees  or  the  survivor,  his  executors  or 
administrators,  their  or  his  afsigns,  and  enabling 
them  or  him  to  obtain  possession  of  the  same,  as 
by  them  or  him  should  bo  reasonably  required. 

By  indenture  dated  the  16th  March  1870,  in 
consideration    of    the   surrender   of  this  lease, 
which  was  erroneously  stated  to  be  then  legally 
vested  in  the  said  Thomas  Lulham,  and  in  con- 
fa)  Beponed  b;  A.  J.  EUu.,  Esq.,  BuTtoter.«t.I««. 
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sideration  of  911.,  and  of  the  rents  and  covenants 
therein  contained,  the  corporation  granted  a  new 
lease  to  Thomas  Lulbam  for  forty  years  from 
liichaelmaa  then  last  past,  subject  to  similar 
covenantst 

Thomas  Lnlham  remained  in  apparent  posses- 
sion of  the  property  until  his  death,  receiving  the 
rents,  and  paying  a  weekly  sum  in  respect  thereof 
to  his  wife. 

He  died  on  the  Ist  March  1878,  having  by  his 
wpl,  dated  the  30th  Nov.  1876,  appointed  his 
widow,  during  herwidowhood,  andhis  sons  Edwin 
Walter  Lulham  and  Horace  William.  Henry  Lnl- 
ham, and  the  Eev.  Robert  Hamilton,  executors 
and  trustees  thereof. 

This  action  was  brought  against  the  executors 
by  the  assignees,  upon  certain  trusts,  of  a  share 
of  the  testator's  residuary  estate. 

The  widow  claimed  to  take  the  leaseholds  under 
the  settlement,  and  this  summons  was  taken  out 
by  her  and  the  defendant  Horace  Lulham,  the 
snrviving  trustee  of  the  settlement,  asking  for  a 
direction  that  the  executors  of  Thomas  Lulham 
should  execute  a  proper  assurance  of  the  premises 
comprised  in  the  lease  of  the  16th  March  1870,  so 
that  the  same  might  become  vested  in  the  sur- 
viving  trustee  of  the  settlement;  and  that  an 
account  might  be  token  of  any  sums  of  money 
received  or  paid  by  the  testator  or  his  executors 
in  respect  of  the  property,  and  the  rents  and 
pofits  thereof,  and  that  any  balance  which  might 
be  found  due  to  the  trustee  of  the  settlement 
might  be  paid  to  him  out  of  the  testator's  estate 
■within  seven  days  after  the  chief  clerk's  certificate 
(rf  the  result ;  and  that  the  costs  of  that  applica- 
tion might  be  paid  out  of  the  testator's  estate. 

The  trustee  and  the  widow  were  willing  to  ratify 
the  surrender  and  adopt  tke  lease. 

E.  T.  Holland  for  the  summons. — ^This  was  a 
settlement  of  leasehold  property,  in  respect  of 
which  there  was  liability  for  rent  and  covenants. 
It  was,  therefore,  for  valuable  consideration 
within  the  doctrine  of  Price  v.  Jenkint  (37  L.  T. 
Bep.  N.  S.  61 ;  5  Ch.  Div.  619).  That  was  a 
decision  of  the  Court  of  Appeal.  It  has  been 
distinguished  in  Se  Bidler ;  Bidler  v.  Bidler  (48 
L.  T.  Bep.  N.  S.  396;  22  Ch.  Div.  74),  but  that 
was  a  case  under  the  statute  13  Eliz.  c.  6.  It  was 
also  distinguished  by  Bacon,  V.C.  in  Shurmur  v. 
Sedgwich  (49  L.  T.  Rep.  N.  S.  156;  24  Ch.  Div. 
597)  on  the  ground  that  in  the  case  before  him 
there  was  no  alteration  in  the  liability  for  the 
rents  and  covenants  in  the  lease.  Neither  of  these 
cases  affect  the  authority  of  Price  v.  Jenkina. 
The  renewed  lease,  too,  should  lie  taken  to  be 
subject  to  the  settlement,  for  the  settlor  had 
made  himself  a  sort  of  trustee  for  the  persons 
interested  under  the  settlement,  and  was  in  the 
same  position  as  any  ordinary  trustee  renewing 
in  his  own  name  a  lease  which  was  part  of  his 
trust  estate : 

Keeeh  t.  Saniford.  1  W.  4  T.  L.  C.  5th  «dit.  p.  46. 
He  also  refen-cd  to 

Cattm  T.  Rideout,  1  Mao.  &  O.  599. 

Hattingg,  Q.C.  and  Cliadvoyck  Healey  for  the 
plaintiffs. — Some  doubt  was  expressed  as  to  the 
decision  in  Price  v.  Jenkins  in  Ex  parte  Hillman; 
Be  Pumfrey  (40  L.  T.  Rep.  N.  S.  177 ;  10  Ch.  Div. 
622).  The  renewal  of  the  lease  was  practically  a 
purchase  for  value  of  the  residue  of  the  old  lease, 
and  the  settlement  was  therefore  defeated.   These 


applicants,  are  volunteers,  and  the  court  will  not 
assist  them : 

Saiton  T.  SUitm,    1  W.  ft  T.  L.  C.  5th  edit. 
p.273;6V«s.6S6. 

[Kat,  J.  referred  to  HiU  v.  The  Bishop  of  Exeter, 
2  Taunt.  69.] 

Badeoek  for  the  execntoi-s  and  trustees  of  the 
will  other  than  the  applicants. 

E.  T.  Holland  replied. 

July  25. — Kay,  J.  stated  the  facts,  and  con- 
tinued : — It  is  argued  that  the  settlement  was 
voluntary,  and  that  the  new  lease  was  a  purchase 
for  value  of  what  remained  of  the  old  one,  and 
therefore  the  settlement  must  be  treated  as 
fraudulent  and  void  under  27  Kliz.  c.  4.  Without 
giving  any  opinion  whether  the  new  lease  was 
such  a  purchase,  the  first  question  is  whether  this 
settlement  was  voluntary,  or  for  a  valuable  con- 
sideration. In  Price  V.  Jenkins  the  Court  of 
Appeal  held  that  an  assignment  by  way  of  settle- 
ment of  leasehold  property,  which  contained  no 
covenant  on  the  part  of  the  assign  to  pay  the  rent 
or  perform  the  covenants,  was,  nevertheless,  an 
assignment  for  value,  so  that  it  could  not  be  des- 
troyed by  a  subsequent  sale  of  the  leaseholds  by 
the  settlor  under  27  Eliz.  c.  4,  James,  L.J.  saying 
that  the  quantum  of  consideration  was  of  no  con- 
sequence. This  was  followed  by  the  Chief  Judge 
in  Bankruptcy  in  Ex  parte  Doble  (38  L.  T.  Rep. 
N.  S.  183).  In  the  later  case  of  Ex  parte  Hillman 
it  was  held  that  such  an  assign  was  not  a  pur- 
chaser within  the  meaning  of  sect.  91  of  the 
Bankruptcy  Act  1869.  The  late  Master  of  the 
Rolls  there  ol)served :  "  That  a  voluntary  convey- 
ance is  fraudulent  is  entirely  judge-made  law. 
The  later  judge-made  law  of  Price  v.  Jenkint  cor- 
rected the  former,  so  far  as  was  possible  at  that 
time."  James,  L.J.  observed :  "  Price  v.  Jenkins 
was  a  decision  upon  the  statute  27  Eliz.,  and  the 
object  of  it  was  to  prevent  a  fraud."  In  the  case 
of  Be  BidUr,  both  Bacon,  V.C.  and  the  late  Master 
of  the  Rolls  speak  somewhat  doubtfully  of  the 
decision  in  Price  v.  Jenkins,  and  hold  that  such  a 
settlement  would  be  voluntary  as  against  creditors 
of  the  settlor  under  the  earlier  statute  of  13  Eliz. 
c.  5.  Cotton,  L.J.  agrees  in  this,  but  speaks  of 
Price  V.  Jenkins  as  a  binding  authority.  In  Be 
Marsh  and  Earl  Oranville  (48  L.  T.  Rep.  N.  S. 
947;  24  Ch.  Div.  11)  Bowen.  L.J.  intimated  an 
opinion  that  if  there  were  in  the  same  deed  a  con- 
veyance of  freeholds,  the  acceptance  of  the  burden 
of  the  leasehold  property  would  not  be  a  conside- 
ration as  to  them.  This  is  anything  but  a  satis- 
factory state  of  the  law,  but  it  compels  me  to  hold, 
against  my  own  opinion,  that  this  settlement,  so 
far  as  regards  the  leaseholds  comprised  in  it,  was 
not  voluntary.  It  therefore  cannot  be  considered 
frandnlent  or  void  against  a  subsequent  purchaser 
under  the  statute  of  Elizabeth.  The  result  is  this, 
the  persons  claiming  under  the  settlement  are 
entitled  to  the  interest  in  the  leaeeholds  thereby 
conveyed — that  is,  for  the  residue  of  the  term  com- 
prised in  the  lease  of  the  24th  Jan.  1856,  which,  if 
not  surrendered,  would  still  have  some  years  to 
run.  There  was  a  covenant  in  the  settlement  by 
Thomas  Lnlham  for  further  assurance,  and  the 
effect  of  these  authorities  seems  to  be  that, 
although  the  settlement  as  to  the  leaseholds  must 
be  treated  as  a  settlement  for  value,  so  as  not  to 
be  void  under  27  Eliz.  c.  4,  yet  that  the  settlement 
was  for  every  other  purpose  a  voluntary  settle- 
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ment,  and  conseouontly  no  judgment  tor  specific 
performance  of  tnat  covenant  could  be  obtained. 
But  of  course  there  might  be  judgment  for 
damages  for  breach  of  that  covenant,  -whether 
voluntary  or  not,  and,  as  it  provides  in  terms  that 
Thomas  Lnlham  will  do  every  assurance  and 
thing  for  the  further  or  more  perfectly  assuring 
the  premises  to  the  trustees,  and  enabling  him 
*  or  them  to  obtain  possession  of  the  same,  I  must 
hold  that  his  estate,  if  entitled  to  the  renewed 
lease,  would  be  liable  in  damages,  which  must  be 
measured  by  the  loss  which  the  widow  would 
incur  by  being  deprived  of  this  property  from  the 
time  of  his  death,  and  I  must  allow  her,  or  the 
eurriTing  trustee  of  the  settlement,  to  carry  in  a 
proof  against  the  estate  of  Thomas  Lnlham 
ior  the  amount  of  such  damages.  But  the 
question  is  raised  whether  the  whole  term  of  the 
new  lease  is  not  in  fact  bound  by  the  settlement, 
80  that  the  executors  of  the  husband  are  trustees 
of  it  for  the  purposes  of  such  settlement,  and  if 
that  be  so  tne  points  I  have  been  considering 
"would  not  arise.  The  husband  was  not  a  person 
interested  under  the  settlement,  nor  was  he  a 
trustee  of  that  settlement.  If  he  had  been  a 
trustee,  or  even  a  tenant  for  life  under  it,  he  could 
not  have  renewed  the  lease  for  his  own  benefit, 
the  principle  being  that  the  renewed  lease,  being 
attributable  to  the  sort  of  tenant  right  which 
«ven  a  tenant  for  life  might  have  in  respect  of 
the  original  lease,  must  follow  that  lease,  and  be 
subject  to  the  same  trusts,  although  no  declara- 
tion of  trust  in  writing  of  the  new  lease  has  been 
made.  In  Pickering  v.  Vowles  (1  B.  C.  C.  197) 
Lord  Thurlow  said :  "  It  has  long  been  held  that, 
where  a  trustee  or  an  executor  renews  such  an 
«state,  it  shall  be  for  the  use  of  the  cestui  que  truai. 
The  right  of  renewal  has  obtained  the  name  of  a 
tenant  right.  The  rule  has  obtained  with  respect 
to  a  tenant  for  life,  who  has  opportunity  of  renewal 
-from  being  in  possession,  that  he  shall  not  obtain 
the  reversion  for  his  own  use  only.  The  court  has, 
therefore,  obliged  him  to  stand  seised  as  a  trustee 
to  the  uses  of  the  settlement."  So,  if  he  had 
heen  interested  in  the  lease  jointly  with  other 
persons,  he  would  have  been  trustee  of  the 
renewed  lease  for  the  benefit  of  them  all : 
iPalmer  v.  Ymmg,  1  Vem.  276.)  These  autho- 
lities  show  that  the  trust  which  the  court  fastens 
upon  the  new  lease  is  not  confined  to  the  renewal 
ty  a  person  who  was  at  the  time  in  a  fiduciary 
position,  but  extends  to  other  cases  in  which  the 
renewal  has  been  obtained  by  virtue  of  the 
-original  lease.  In  the  present  instance  the 
renewal  was  undoubtedly  so  obtained.  The  cor- 
poration, when  they  granted  it,  did  so  in  con- 
sideration of  the  surrender  which  the  settlor 
]nuported  to  make,  suppressing  the  fact  of  the 
existence  of  this  settlement,  to  the  trustees  of 
which  the  lease  had  been  assigned.  After  the 
settlement  the  husband  continued  in  apparent 
possession  of  the  prqperty,  and  received  the  rents 
on  behalf  of  his  wife,  or  of  the  trustees  of  the 
settlement.  In  what  character  must  he  be 
treated  as  having  had  such  possession  P  If  he 
was  a  constructive  trustee  or  agent,  it  is  obvious 
that  he  must  also  be  a  trustee  of  the  renewal 
which  he  obtained  by  means  of  that  position.  It 
is  quite  clear  to  me,  from  the  evidence,  that  he 
intended  the  renewal  to  be  for  the  benefit  of  his 
widow.  That  appears  by  the  affidavits  both  of 
mizabeth  Lulham  and  of  Horace  Lulham,  as  well 


as  the  affidavit  of  the  widow.  Bat  there  beii^ 
no  declaration  in  writing  of  a  trust  for  her,  it  is 
argued  that  the  Statute  of  Frauds  disentitles  her  ' 
to  recover.  If  the  equity  that  a  trustee  cannot 
renew  a  lease  of  which  he  is  trustee  for  his  own 
benefit  applies  to  this  case,  the  absence  of  such  a 
written  declaration  of  trust  as  is  required  by  the 
Statute  of  Frauds  is  not  material.  Whether  that 
equity  does  apply  is  the  question.  I  have  come 
very  decidedly  to  the  conclusion  that  this  ques- 
tion ought  to  be  answered  in  favour  of  the 
widow's  claim.  There  is  no  doubt  that  the 
renewal  in  this  case  was  obtained  by  virtue  of 
the  tenant  right  in  respect  of  the  original  lease. 
If  the  husband  was  not  at  the  time  in  a  fidnciaiy 
position,  at  any  rate  he  obtained  the  renewed 
lease  by  reason  of  his  actual  possession  of  the 
property  under  the  old  one.  That  was  not  an 
adverse  possession,  but  a  permitted  possession,aiid 
the  case  must  be  treated  as  though  he  were  now 
present  and  claiming  to  hold  the  new  lease  against 
the  persons  interested  under  the  settlement 
Even  if  his  position  was  not  fiduciary,  in  mv 
opinion  he  could  not  be  allowed  to  maintain  socn 
a  claim.  But  I  think  the  true  view  of  the  case  ia 
that,  at  the  time  when  he  obtained  this  renewil, 
he  was  in  fact  in  possession  of  the  property,  and 
receiving  the  rents  of  it  as  the  agent  of  the 
trustees  or  of  his  wife,  and  that  accordingly  hi« 
position  with  respect  to  this  property  was  really 
a  fiduciary  one,  and  that  the  case  is  stronger  on 
that  account  in  favour  of  the  -widow's  claim. 
Accordingly,  it  seems  to  me  that  the  executcOT  of 
the  husband  must  be  treated  as  trustees  of  this 
renewed  lease  for  the  benefit  of  the  -widow.  The 
ordinary  rule  is  that  the  person  claiming  the 
benefit  of  the  renewal  should  pay  the  fine  and  all 
outgoings ;  but  I  am  con-vinced  from  the  evidence 
that  the  husband  intended  to  make  a  present  of 
this  to  his  wife  in  the  present  case.  I  am  dad 
that  the  law  enables  me  to  surmount  the  diffi- 
culty occasioned  by  the  Statute  of  Frauds,  and 
to  carry  out  the  intention  of  benefit  which  the 
husband  had  in  favour  of  his  wife.  With  respect 
to  the  rents  of  this  property  received  by  Thomas 
Lulham  in  his  lifetime,  it  appears  that  thehusband 
and  wife  were  living  together,  and  that  he  paid 
part  of  such  rents  to  his  wife,  and  retained  the 
rest  without  any  claim  or  objection  on  her  part 
Caion  v.  Hideout  applies  to  such  a  case  as  that, 
and  settles  that  no  claim  can  be  maintained  by 
the  -widow  to  the  rent  i-eceived  by  the  husband  in 
his  lifetime. 

An  order  was  made  as  asked  by  the  summons, 
so  far  as  regards  the  assignment  of  the  leaseholds, 
but,  so  far  as  it  asked  for  an  account  of  back  rents, 
it  was  dismissed.  The  costs  of  the  sammons 
were  ordered  to  be  paid  out  of  the  testator's 
estate. 

Solicitor  for  the  applicants,  Jotepk  Sancooi, 
agent  for  Hasdwood,  Brighton. 

Solicitors  for  the  plaintiffs,  Steadnum  and  Co. 

Solicitors  for  the  other  executors  and  trustees, 
Crowder,  Ainttie,  and  Vizard. 
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Aug.  5  and  11. 

(Before  Chittt,  J.) 

Bolls  v.  School  Boabs  of  London,  (a) 

Public  torporation — School  Hoard — Compulsory 
purcluue  of  lands — Exchange  of  the  lands  with  a 
third  party — Agree}nent  prior  to  notice  to  treat — 
Damnum  absque  injtiria — Ultra  vires — Elemen- 
tani  Education  Act  1870  (33  .J-  34  Vict.  c.  75), 
M.  19,  20.  22. 

The  School  Board  had  taken  some  land  cmnpuU 
sorily  under  the  Elementary  Education  Act  1870. 
The  plaintiff,  who  had  been  served  by  the  defen- 
dants with  notice  to  treat  for  his  land,  afterwards 
discovered  that  they  had  already  agreed  to 
exchange  a  potiion  of  the  land  included  in  the 
notice  for  other  land,  tlurehy  securing  to  the 
board  additional  land  and  other  advantages, 
instead  of  allotving  him  to  reap  those  advarttages 
which  lie  would  hace  done  had  he  remained  in 
possession  of  his  land,  and  he  moved  tliat  the 
defendants  might  he  restrained  from  vsing  the 
land  oihertcise  than  for  educational  ptnposes. 

Held,  that  the  prinn'pal  question  was  whether  or 
not  the  land  taken  from  the  plaintiff,  and  which 
had  been  exchanged,  was  taken  bond  fide  within 
sect.  19  of  tlie  Elementary  Education  Act  1870, 
for  the  purpose  of  providing  sufficient  school 
aecommoaution ;  that,  as  the  scheme  of  exchange 
was  one  tj/hich  the  Educational  B^artment  had 
sanctioned,  and  as  the  board  Imd  not  {like  a  rail- 
way  company)  acquired  the  land  merely  for  their 
own  profit,  and  as  the  land  taken  from  him  teas 
nsed  in  an  exchange  advantageous  to  the  schools, 
his  views  and  schemes  could  not  now  he  regarded; 
that,  aUhough  he  might  have  lost  the  chance  of 
making  a  profitable  bargain,  such  loss  was  no 
cause  of  action,  but  only  a  damnum,  absq^te 
injuria  ;  and  that  his  motion  must  fail. 

This  was  a  motion  irhich  raised  the  qaeation  of  the 

SJwer  of  school  boards  under  the  Elementary 
ducation  Act  1870  to  devote  to  other  than 
educational  purposes  land  which  they  had  taken 
under  their  compulsory  powers.  The  plaintiff, 
Mr.  John  Allan  Bolls,  the  tenant  for  life  of  a 
considerable  estate  at  Camberwell,  moved  for  an 
interim  injunction  to  restrain  the  board,  their 
agents,  contractors,  and  servants,  from  putting 
in  force  any  of  their  statutory  powers  with  res- 
pect to  the  purchase  or  taking,  and  from  pur- 
chasing or  taking,  and  from  continuing  in  posses- 
sion, of  land  of  the  plaintiff  in  Coburg-road,  Cam- 
berwell, included  in  a  notice  to  treat  served  by 
the  board  on  the  plaintiff  in  the  month  of  August 
1883,  except  such  part  of  the  said  land  as  the 
bwurd  properly  required  for  the  purpose  of  pro- 
vidiuj;  sufficient  public  school  accommodation; 
snd,  in  particular,  from  so  taking  and  from  con- 
tinning  in  possession  of  such  part  of  the  said  land 
as  the  board  proposed  to  convey  to  a  neighbour- 
ing proprietor  for  the  purpose  of  enabling  him  to 
construct  a  road  thereon. 

The  defendants  had  given  the  plaintiff  notice 
that  they  required  to  purchase  and  take  for  the 
purposes  of  the  Elementary  Education  Act  1870, 
certain  lands  and  hereditaments  belonging  to 
him. 

The  preliminary  notice  describing  the  object  for 
which  the  plaintiff's  land,  together  with  land 
belonging  to  other  owners,  was  proposed  to  be 

(«)  Bqwrted  by  A.  Ootsoakhe  Sim,  E«i.,  B«n1»tw*t-L»w. 


taken  had  been  duly  published  pursuant  to  sub* 
sect.  2  of  sect.  20  of  tne  above  Act. 
Sect.  20,  sub-sect.  (2) : 

The  School  Board,  before  pntting  in  force  any  of  th» 
powers  of  the  said  Aota  with  reapeot  to  the  pmehaa* 
and  taking  of  land  otherwiie  than  by  aneement,  shall, 
(a.)  Pnbluh  daring  thres  conseoatiTe  wseka  in  the  montha 
of  Ootober  and  November,  or  either  of  them,  a  aotioe 
deaoribing  shortly  the  object  for  which  the  land  is  pro- 
posed to  be  taken,  naming  a  plaoe  where  a  plan  of  the 
land  proposed  to  be  taken  may  be  seen  at  all  reasonable 
honrs,  and  statingthe  qaanti^of  land  that  the;  require  ; 
and  shall  farther, 

(i.)  After  snch  pnblication,  serve  a  notice  in  manner 
mentioned  in  this  section  on  everr  owner  or  reputed 
owner,  lessee  or  reputed  lessee,  and  oocapier  of  snch 
land,  defining  in  each  case  the  particular  land  intended 
to  be  taken,  and  requiring  an  answer  stating  whether 
the  person  so  served  assents,  dissents,  or  is  nenter  in 
respect  of  taking  snoh  land. 

Sect.  19  of  the  same  Act  provided  as  follows : 

Every  school  board  for  the  purpose  of  providing  snf- 
floient  public  school  aooommodation  for  their  district, 
whether  in  obedience  tu  any  requisition  or  sot,  may  pro- 
vide, by  buildiog  or  otherwise,  school-houses  properly 
fitted  up,  and  improve,  enlarge,  and  fit  up  any  sonool- 
house  proTided  by  them,  and  supply  school  apparatus, 
and  everything  necessary  for  the  efficiency  of  the  sohooU 

grovided  by  them,  and  purchase,  and  take  on  lease   any 
md,  and  any  right  over  land,  or  may  exercise  any  d 
snch  powers. 

The  object  for  which  the  land  was  proposed  to 
be  taken  was  stated  on  the  notice  to  be 

For  the  purposes  of  erecting  on  the  said  pieces  or 
parcels  of  land  houses  in  which  public  elementary 
schools  may  be  carried  on,  and  for  the  enlargement  or 
improvement  of  existing  school  honses-ond  premisea 
already  provided  by  the  said  School  Board  for  London. 

The  School  Board  for  London  had  also  pre- 
sented a  petition  under  their  seal  to  the  Educa- 
tion Department,  praying  that  an  order  might  be 
made  authorising  the  School  Board  to  put  in  forc» 
the  powers  of  their  Acts  with  respect  to  the  pur- 
chase and  taking  of  lands  otherwise  than  by- 
agreement,  so  far  as  regarded  the  land  mentioned 
in  the  petition,  which  included  the  plaintiff's, 
land ;  and  the  Education  Department  having' 
inquired  into  the  matter,  made  the  order  prayed, 
for,  and  the  same  was  confirmed  by  the  Education 
Provisional  Act,  London,  October  1883. 

Prior  to  the  service  of  the  notice  to  treat,  and 
of  the  passing  of  the  Confirmation  Act  abov» 
mentioned,  the  School  Board  had  under  their  con- 
sideration a  proposal,  by  a  Mr.  Bird,  who  was  a 
noighlx>ttring  landowner,  for  exchanging  a  portion 
of  land  belonging  to  him  for  a  str'p  of  the  plain- 
tiff's land  when  the  same  should  be  acquired  by 
the  board.  One  of  the  conditions  of  such  exchang» 
was  that  Mr.  Bird  should  form  the  land  acquired 
by  him  from  the  board  into  a  road  and  dedicate  ib 
to  the  public.  This  proposal  was,  subject  to  their 
obtaining  the  consent  of  the  Education  Depart- 
ment, adopted  by  the  School  Board. 

MacnaglUen,  Q.C.  and  Renshaw  in  support  of 
the  motion. — ^Tho  facts  of  this  case  are  not  in  dis- 
pute, but  an  important  principle  is  involved. 
School  boards  have  no  power  to  purchase  land  at 
all,  except  for  the  purpose  of  providing  adequate 
school  accommodation.  In  this  respect  their  powers 
are  different  from  those  of  railway  companies^ 
acting  tmder  the  Lands  Clauses  Consolidation 
Acts.  The  School  Board  have  no  power  to 
take  land  compnlsorily  except  for  the  objects 
declared  in  their  published  notice,  upon  the  faith 
of  which  Parliament  confere  that  privilege  upon. 
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them.  The  Legislature  intended  that  landowners 
should  only  be  compelled  to  part  with  their  land 
for  purposes  strictly  educational,  which  had  been 
approved  of  and  sanctioned  by  the  Education 
Department.  What  the  respondents  have  done  is 
to  sell  my  land  and  put  money,  which  I  might 
have  made  out  of  the  sale,  into  their  pockets.  Mr. 
Bird  was  at  liberty  to  make  any  arrangements  he 
might  wish  to  make  with  the  School  Board  with 
reference  to  his  own  land,  but  the  Legislature  never 
intended  that  the  School  Board  should  be  able  to 
compel  one  man  to  give  them  up  his  land,  so  that 
they  might  make  a  profitable  bargain  with  a  third 
party.  If  the  board  had  fairly  stated  in  their 
petition  to  the  Education  Department  what  they 
intended  todo  with  the  land  when  they  had  acauired 
it,  they  would  never  have  received  the  sanction  of 
that  department,  and  my  clients  would  have 
opposed  the  transaction.  The  court  will  not 
allow  the  School  Board  to  utilise  our  land,  which 
they  avowedly  took  for  one  object,  for  quite 
another  pnrpose,  and  will  restram  them  by  an 
injunction : 

Oalloway  t.  Mayor  and  Commonalty  of  London,  14 

L.  T.  Rep.  K.  S.  865 ;  L.  Bep.  1  H.  of  L.  34; 
Lord  Carrington  v.  Wycombe  Railway  Company,  15 

L.  T.  Hep.  N.  S.  49 ;  18  L.  T.  Eep.  N.  S.  96; 

L.  Bep.  2  Eq.  825 ;  3  Ch.  App.  377 ; 
Traill  t.  Baring,  10  L.  T.  Bep.  N.  S.  215;  4  De  O. 

J.  &Sm.  318; 
Tans  T.    The    Coeiermovlh   and    Kenoieh  Sailvoay 

Company,  12  L.  T.  Bep.  N.  S.  821 ;  13  W.  B.  1015; 
Se  StocHcn  and  Darlington  Raihcay   Company,  3 

L.  T.  Bep.  N.  S.  131 ;  9  H.  of  L.  Cm.  346. 

Romer,  Q.C.  and  P.  F.  Smith  for  the  respon- 
dents.— The  School  Board  has  done  all  they  were 
required  to  do  by  the  Act  of  Parliament.  They 
served  the  proper  notice  that  they  intended  to 
take  the  plaintiff's  land  for  educational  purposes, 
and  the  Education  Department  has  approved 
of  all  that  they  have  done,  and  declared  that  the 
land  ought  to  be  taken,  and  approved  of  the  price 
to  be  paid  for  it.  Then  it  occurred  to  an  agent 
that  it  would  be .  advantageous  to  exchange  a 
portion  of  that  land  for  some  other  land  for  the 
oenefit  of  the  schools.  [Cmmr,  J.  —  Do  yon 
contend  that  you  can  take  lands  for  the  advan- 
tage of  the  schools,  and  not  actually  use  them 
for  the  schools?]  The  land  has  become  absolutely 
vested  in  us,  and  we  may  deal  with  it  to  the  best 
advantage  we  can  in  the  interests  of  the  schools. 
Public  school  accommodation  does  not  merely  mean 
that  a  hard  and  fast  line  must  be  drawn,  and  that 
the  land  taken  from  a  vendor  is  to  be  kept  intact, 
and  only  used  to  be  covered  with  schools  and 
playgrounds.  Sites  must  frequently  be  altered, 
and  special  provisions  as  to  such  alteration,  and 
as  to  the  exchange  of  such  lands,  are  inserted  in 
the  Act  of  1870.  [Chitty,  J. — Is  your  case  a 
different  one  from  that  lof  a  railway  company 
taking  lands  compnlsorily  ?]  Yes ;  because  we 
were  compelled  to  take  the  land  for  the  public  good, 
whereas  a  railway  company  only  takes  land  for 
its  own  advantage.  [Chitty,  J. — A  railway  com- 
pany can  sell  superfluous  land,  but  it  cannot  take 
superfluous  land  for  the  purpose  of  selling  it.] 
If  I  have  a  power  by  Act  of  Parliament  to  sell 
for  the  interest  of  others  there  is  nothing  to 
prevent  my  doing  so.  No  motives  of  self-interest 
can  be  imputed  to  a  school  board.  It  cannot  be 
said  that  at  the  time  we  served  our  notice  to 
treat  on  the  plaintiff  we  knew  we  did  not  require 
the  lands  for  educational  purposes ;  and  now  that 


the  purchase  has  been  completed  the  plaintiff 
cannot  come  to  the  court  and  complain  oecaose 
we  (with  the  consent  of  the  Education  Depart- 
ment) propose  to  exchange  part  of  the  land 
purchased  from  him  for  land  belonging  to  • 
neighbouring  owner,  when  the  exchange  is  ob- 
viously advantageous  to  the  schools.  We  have 
now  acquired  a  vested  right  in  the  lands,  and  sre 
acting  strictly  within  our  rights : 

ErringUm  r.    Metropolitan  Ditlrict  S/>ilv:ay  Com- 
pany, 46  L.  T.  Bep.  N.  S.  443 ;  19  Ch.  Div.  538. 

Maenaghten,  Q.C.  in  reply. — ^We  do  not  say  that 
the  respondents  have  been  guilty  of  mala  fiiu. 
The  only  question  to  be  decided  is.  have  the 
School  Board  acted  in  such  a  way  that  they  are 
entitled  to  retain  the  land  against  us?  The 
respondents  must  not  be  allowed  to  make  that 

Erofit  out  of  this  transaction,  which  clearly 
elongs  to  us.  It  cannot  be  right  or  legal  that 
they  should  use  their  powers  to  get  our  land,  and 
then  hand  it  over  to  someone  else. 

Chitty,  J. — The  question  on  this  motion  is 
whether  the  School  Board  for  London  is  taking 
or  has  taken  the  plot  of  land  in  onestion  hrna 
fide  for  the  pnrpose  of  providing  sufficient  public 
school  accommodation  for  the  district  in  question. 
It  is  settled  that,  where  powers  of  taking  land 
compnlsorily  are  inferred  for  certain  purposes, 
the  promoters  of  the  undertaking,  who  seek  to 
put  in  force  those  powers,  can  only  do  so  for  the 
purposes  for  which  they  are  authorised  to  take 
the  land ;  and  that  they  cannot  lawfully  take  the 
land  for  what  are  generally  termed  collateral 
purposes  foreign  to  their  undertaking.  This 
principle  applies  to  a  railway  company,  and  also 
to  a  municipal  body,  who  have  power  to  take  lands 
compulsorily  for  the  purpose  of  improvements; 
but,  as  a  railway  company  is  chiefly  seeking  profit 
in  the  transaction,  whereas,  in  the  case  of  a 
municipal  body,  profit  is  not  their  object,  in  con- 
struing the  Act  of  Parliament  a  greater  liberality 
has  been  shown  towards  a  public  body  such  as  a 
municipal  corporation,  than  is  shown  to  a  railway 
company,  which  is  looked  upon  more  as  a  body  of 
persons  speculating  for  their  own  benefit.  In  the 
case  before  me  no  question  arises  as  to  the  pro- 
ceedings of  the  School  Board  down  to  the  obtain- 
ing of  the  provisional  order.  They  pursued  the 
course  that  isjprescribed  by  the  20tn  section  of  the 
Elementary  Education  Act  1870.  They  adver- 
tised in  the  months  of  October  and  December, 
describing  the  object  for  which  the  land  was 
purposed  to  be  taken,  naming  a  place  where  the 
plans  might  be  seen,  and  stating  the  quantity  of 
land  they  required.  They  also  served  a  notice  on 
the  plaintiff  as  well  as  on  another  owner  showing 
the  particular  land  intended  to  be  taken,  and  then 
they  proceeded  to  petition  the  Education  De- 
partment, stating  in  the  petition  the  land  intended 
to  be  taken,  and  the  purpose  for  which  it  was 
required.  The  Education  Department  inquired 
into  the  propriety  of  the  prop>08ed  order,  and,  by 
the  provisional  order,  which  recites  in  substance 
what  I  have  stated,  the  department  (baring 
received  a  report  after  the  inquiry,  and  ha  Ting 
considered  the  same)  declare  that  it  is  proper, 
and  thereby  order  accordingly,  "  that  the  Uird 
be  authorised  to  put  in  force,  with  reference  to  the 
pieces  of  land,  and  rights  over  land,  set  forth  in 
the  schedule,  the  powers  under  the  said  Acts  for 
the  purchase  and  taking  of  lands  otherwise  than 
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by  agreement,  or  any  of  them;"  and  there  is  to 
that  provisional  order  a  short  schedule,  de- 
scribing the  piece  of  land,  which  is  proposed 
to  be  taken  from  Mr.  Rolls.  The  School 
Bo»rd  therefore  honestly  desired  to  take  this 
piece  of  land  for  the  purpose  of  providing  suffi- 
cient public  school  accommodation,  and  they  satis- 
fied the  Education  Department  that  the  land  was 
required  for  this  purpose.  But  before  the  Act  of 
Parliament  was  passed  confirming  the  provisional 
order  Mr.  Bird,  who  is  a  neighbouring  land- 
owner, owning  what  may  be  termed  with  sufficient 
accuracy  "  back  land,"  made  a  proposal  to  Mr. 
YoTing,  who  acts  as  the  agent  of  the  surveyor  of 
the  board  in  these  matters,  the  effect  of  which 
was  this :  that  if  th«  land  was  acquired  by  the 
School  Board  they  should  give  to  Mr.  Bird  a  strip 
of  the  land  leading  up  from  a  public  roadway, 
which  would  give  him  access  to  that  roadway 
from  his  back  land ;  but  the  road  which  was  thus 
to  be  constructed  on  the  land  given  was  to  be 
made  a  public  road,  and  a  road  which  would 
benefit  the  school-house,  and  the  school   plny- 

f  round  which  would  be  established  there ;  and  Mr. 
ird  proposed  to  give  a  portion  of  his  backland 
larger  in  extent  than  the  area  of  the  proposed 
road.  Thw  was  Mr.  Bird's  own  proposal.  The 
surveyor,  according  to  his  evidence,  reported  to 
the  board,  and  the  board,  as  he  says,  have  adopted 
Mr.  Bird's  proposal,  subject  to  the  con.sent  of  the 
Education  Department.  Upon  this  evidence  it  is 
contended  on  oehalf  of  the  plaintiff,  and  I  tliink, 
as  the  evidence  stands,  rightly  contended,  that  the 
board  adopted  the  proposal  before  the  notice  to 
treat  was  served,  and  I  shall  dispose  of  the  case 
on  that  assumption.  It  appears  to  be  the  right 
one,  and  the  right  inference  to  draw  from  the 
evidence,  rfow,  there  is  no  agreement  binding 
tho  board  to  carry  this  proposal  of  Mr.  Bird's 
into  effect ;  but  it  is  clear,  I  think,  that  the  board 
will  be  able  to  obtain  the  consent  of  the  Education 
Department  to  the  scheme  of  Mr.  Bird.  I  turn 
to  the  •22nd  section  of  the  Elementary  Education 
Act  1870,  which  enacts  that  "  the  provisions  of 
the  Charitable  Trusts  Act  1853  to  1869,  which 
relate  to  the  sale,  leasing,  and  exchange  of  lands 
belonging  to  any  charity,  shall  extend  to  the  sale, 
leasing,  and  exchange  of  the  whole  or  any  part  of 
any  land,  or  school-house,  belonging  to  a  school 
board,  which  maj'  not  be  required  by  such  board," 
with  this  modification,  "  that  the  Education 
Department  shall,  for  the  purposes  of  this  section, 
be  deemed  to  be  substituted  :n  those  Acts  for  the 
Charity  Commissioners."  I  have  no  doubt  that 
when  (if  ever)  this  matter  is  brought  before  the 
Education  Department  that  department  will  not 
hear  Mr.  Rolls  on  the  subject;  because  all 
that  the  department  has  to  consider  is,  having 
regard  to  the  section  in  the  Charitable  Trusts 
Act,  whether  the  scheme  will  be  beneficial 
to  the  School  Board,  and  T  have  no  doubt  Mr. 
Rolls,  the  landowner,  is  not  entitled  to  be  heard. 
Under  these  circumstances  can  it  be  fairly  said 
that  the  School  Board  are  acquiring,  or  had 
acquired,  the  land  in  question  for  the  purpose  of 
providing  sufficient  public  school  accommodation 
for  their  district  P  Taking  all  the  circumstances 
together  I  think  that  question  must  be  answered 
in  favour  of  the  board.  The  board  is  not  like  a 
railway  company  that  has  surplus  land,  and  is  not 
only  empowered  to  sell,  without  the  consent  of 
any  other  body, ,  but  is  bound  to  dispose  of  the 


surplus  land.  The  board  only  takes  land  which  is 
actually  required  for  the  purpose  of  providing 
public  school  accommodation  for  their  district, 
and,  as  I  have  said,  down  to  the  time  of  obtaining 
the  provisional  order,  not  one  word  can  be  sug- 
gested against  the  board  that  they  were  not 
proceeding  bond  fide.  Then  the  board  are  not 
bound  at  the  present  moment,  in  point  of  law,  to 
give  effect  to  Mr.  Bird's  proposed  scheme,  and  the 
board  have  no  power  to  dispose  of  this  land, 
which  is  inalienable  land,  except  with  the  sanction 
of  the  Education  Department,  and  the  land, 
which  they  propose  to  give  Mr.  Bird  in  exchange, 
will  be  utilised  for  a  purpose  beneficial  to  the 
school.  The  surveyor  in  his  affidavit  states : 
"  Such  modification  of  site  will  be  highly  advan- 
tageous as  dispensing  with  the  necessity  of  four 
entrances  to  the  new  school,  one  for  boys  and  one 
for  girls  and  infants  on  the  east  and  west  sides 
thereof.  It  is  intended  now  that  there  shall  be 
only  two  entrances,  one  for  boys  and  the  other  for 
girls  and  infants  on  the  new  road  on  the  north  side 
thereof.  The  said  modification  of  site  will  also 
give  to  the  children  better  playgrounds,  and  is 
in  all  respects  better  adapted  for  the  intended 
schools."  It  is  plain,  therefore,  that  the  land, 
which  has  been  given  to  Mr.  Bird  in  exchange 
will  not  be  applied  for  purposes  foreign  to  the 
school,  but  will  be  used  in  such  a  manner  as  will 
be  beneficial  to  the  school  itself.  It  seems  to  me 
that,  putting  all  these  circumstances  together, 
the  board  is  justified  in  what  it  has  done. 
Assuming  that  the  board  had  no  such  proposal 
before  them  as  Mr.  Bird  made  at  the  time  when 
they  served  the  notice  to  treat,  the  question 
would  be  free  from  all  doubt,  and  then  they  would 
have  been  entitled,  under  the  22nd  section  of 
their  Act,  having  acquired  the  land,  to  get  the 
consent  of  the  Education  Department,  if  they 
could,  to  the  proposed  scheme.  I  see  no  valid 
reason  why  the  School  Board  should  not,  with  the 
sanction  of  tho  Education  Dep>artment,  sell  any 
portion  of  the  land  which  they  are  thus  obtain- 
ing, on  the  terms  of  the  land  being  made  by  the 
purchaser  into  a  public  or  private  road  when  the 
school  will  derive  an  advantage  from  such  an 
arrangement.  The  case  is  not  made  worse  against 
the  School  Board  because  the  board  are  to  receive 
some  other  land,  some  back  land,  in  exchange. 
No  doubt  the  result  is  incidentally  disadvan- 
tageous to  the  plaintiff  because  he  will  lose  the 
advantage  which  he  has  hitherto  had  of  making 
a  profitaole  bargain  with  Mr.  Bird,  as  the  owner 
of  the  back  land.  The  plaintiff  has  for  some 
time  past  been  in  negotiation  with  Mr.  Bird  upon 
this  subject,  and  it  is  undoubted  that  he  would 
have  been  able  to  command  a  large  price  from 
Mr.  Bird  on  the  sale  of  a  sufficient  portion  of 
land  to  make  a  road ;  but  these  negotiations  were 
altogether  unknown  to  the  board,  and  there  is  no 
pretence  for  saying  that  they  have  been  using,  or 
that  they  will  (when  this  scheme  is  adopted,  as  I 
have  very  little  doubt  it  will  be  by  the  Education 
Department)  purposely  use  their  powers  with  a 
view  to  deprive  the  plaintiff  of  the  advantage  he 
might  have  had.  It  seems  to  me  this  is  an  inci- 
dental disadvantage  to  the  plaintiff.  It  is  in 
goint  of  law  daynnmn  absque  injurid,  although 
e  will  lose  what,  in  other  circumstances,  would 
have  been  a  profit,  I  think  the  board  are  entitled 
to  do  all  they  have  done.  The  result  is,  I  refuse 
the  motion,  and  make  the  costs  costs  in  the  action. 
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Solicitors  for  the  plaintiff,  MarlcBhj,  Wilde,  and 
.Bwrro. 

Solicitors  for  the  respondents,  Oedge,  Kirhy, 
Millett,  and  Morse. 


Saturday,  May  10. 

(Before  Chitty,  J.) 

Be  Chables  Denham  akd  Co.  Limited,  (a) 

Conypany — lAqxiidation — Petition — Prosecution  of 
dvrectors — Application  for  petition  to  stand  over — 
Discretion  of  tlie  court — Companies  Act  1862  (25 
^  26  Vict.  e.  89),  s.  167. 

An  ex  parte  application  hy  toay  of  petition  teas 
made  on  behalf  of  a  liquidaior  of  a  company  for 
leave  to  prosecute  one  of  its  directors.  On  hehaJf 
of  some  of  the  creditors  of  the  company,  wm 
claimed  a  right  to  appear  in  opposition  to  the 
petition,  it  ivas  ask»i  thai  the  petition  miglit 
stand  over,  so  tluU  -necessary  evidence  in  oppo- 
sition to  it  might  be  filed  ;  and  it  teas  submitted 
that  the  court  could  only  adjudicate  on  this 
matter  after  hearing  both  sides.  It  appeared, 
however,  that  these  creditors  were  nearly  related 
to  the  directors  who  were  to  be  prosecuted,  and 
that  if  the  petition  were  to  be  dlunoed  to  stand 
over  justice  might  be  frustrated,  and  that  by  tlte 
Companies  Ad  1862,  s.  167,  the  discretion  of  the 
court  was  unshackled  by  any  obligation  of  hearing 
evidence  as  to  the  propriety  of  a  prosecution,  and 
that  it  could  direct  a  prosecution  either  on  the 
application  of  any  person  interested  in  the  wind- 
ing-up, or  propria  motu. 

Held,  that  the  whole  matter  was  in  the  discretion 
of  the  court,  and  that,  as  the  couH  in  this 
instance,  from  its  previous  hnaieledge  of  the 
circumstances  of  the  case,  was  satisfied  that  the 
opposition  to  the  petition  arose  from  a  desire,  not 
ofjsaving  money,  but  of  saving  a  director,  it  would 
make  an  order  giving  the  liquidator  leave  to 
prosecute. 

A  COMPANY  which  traded  under  the  name  of 
Charles  Denham  and  Co.  Limited  was  ordered  to 
be  wound-up  under  the  superviaion  of  the  court 
on  the  26th  June  1880.  On  the  26th  Nov.  1883 
Chitty,  J.  made  an  order  declaring  that  Charles 
Denham  and  another  person,  who  had  both  been 
directors  of  the  company,  were  jointly  and 
seyerally  liable  under  the  Companies  Act  1862 
(25  &  26  Vict.  c.  89),  8.  165,  to  pay  the  sum  of 
21,6001.  in  respect  of  certain  breaches  of  trust  of 
which  he  then  found  that  they  had  been  guilty  in 
relation  to  the  company :  {Be  Charles  Denham 
and  Co.  Limited,  50  L.  T.  Rep.  N.  S.  523;  25 
Ch.  Div.  752.)  The  liquidator  of  the  company 
now  presented  a  petition  for  a  direction  by  the 
court  that  he  snould  institute  a  prosecution 
M^ainst  Charles  H.  Denham,  and  for  an  order 
that  the  costs  of  the  prosecution  should  be  paid 
out  of  the  assets  of  the  company.  An  affidaTit 
had  been  filed  by  the  hqnidator,  in  which  it  was 
stated  that  the  debts  due  to  the  creditors  of  the 
company  above  lOZ.  amounted  to  14,590Z.,  exclu- 
sive ootn  of  debts  for  which  Charles  H.  Denham 
and  his  mortgagee  had  been  admitted  creditors 
(which  debts  were  then  claimed  to  be  held  by  Mr. 
"Wavell,  the  solicitor  to  Chai'les  H.  Denham),  and 
of  the  amounts  due  to  Charles  H.  Denham's 
mother-in-law  and  brother-in-law.  The  aflSdavit 
(a)  Baported  bj  A.  COTBaAiac  Su,  Eaq.,  B*nU«ei>«t  Law. 


also  went  on  to  state  that  creditors  to  the  amount 
of  11,5502.  had  assented  to  the  present  applica- 
tion. 

The  petition,  which  had  not  been  served  on 
anyone,  was  presented  under  the  167th  section  of 
the  Companies  Act  of  1862,  which  provided  that 
where  any  order  was  made  for  winding-up  a 
company  by  the  court,  or  subject  to  the  super- 
vision of  the  court,  if  it  appeared  in  the  course  of 
such  winding-up  that  any  past  or  present 
director  had  been  guilty  of  any  offence  in  relation 
to  the  company  for  which  he  was  criminally 
responsible,  the  court  might  on  the  application  « 
any  person  interested  in  such  winding-up,  or  of 
its  own  motion,  direct  the  oflScial  liquidiU:or8  or 
the  liquidators  (as  the  case  might  be)  to  institute 
and  conduct  a  prosecution  or  prosecutions 
for  such  offence,  and  might  order  the  coets 
and  expenses  to  be  paid  out  of  the  assets  of  the 
company. 

Maenaghten,  Q.C.  and  Baker  for  the  petitioner. 
— We  have  not  served  this  petition  on  anyone, 
and  we  claim  now  to  be  heard  ex  parte. 

H.  Barton  Buckley  for  Mr.  WavelL — ^My  clioit 
claims  to  be  a  creditor  for  14,0001.,  and  I  ask 
leave  to  be  heard  on  his  behalf,  and  also  on  behalf 
of  creditors  for  smaller  sums,  and  I  ask  for  the 

Petition  to  stand  over  on  the  following  gronnds. 
have  an  affidavit  which  I  wiU  file,  and  which 
raises  a  case  entitling  my  clients,  Mr.  Wavcll  and 
the  creditors  for  smaller  amounts,  to  be  heard,  as 
it  shows  that  a  meeting  attended  by  creditors  to 
the  amount  of  19,0001.  wish  to  oppose  this 
petition.  My  client  only  obtained  copies  of  the 
petitioner's  evidence  two  days  ago,  and  conse- 
quently I  am  not  prepared  to  argue  the  case  to- 
day on  the  merits. 

Chitty,  J. — Mr.  Maenaghten  had  better  open 
the  petition,  and  I  shall  then  be  better  able  to 
deciae  whether  it  shall  stand  over  or  not :  (Be 
Northern  Counties  Bank  Limited,  31  W.  B.  54«.) 

.  Maenaghten,  Q.C,  after  stating  the  &cts 
mentioned  above,  added  that  his  instructions 
were  that  out  of  the  creditors  for  whom  Mr. 
Buckley  appeared,  one  (Mr.  Wavell)  was  the 
transferee  ot  a  debt  for  14,0001.  due  to  Charles 
H.  Denham  himself,  and  that  out  of  the 
creditors  for  14,590?.  who  supported  the  petition 
one  was  a  creditor  for  a  large  amount,  and  the 
others  were  creditors  for  small  sums.  The  court 
ought  to  be  informed  who  were  present  at  the 
meeting  to  which  Mr.  Buckley  referred,  who 
summoned  it,  and  how  it  was  constituted.  The 
bulk  of  the  opposition  to  the  petition  comes  not 
from  a  desire  to  save  the  assets,  but  from  a  desire 
to  save  a  director.  If  the  petition  be  not  at  once 
acceded  to  there  will  be  a  great  risk  of  justice 
being  defeated. 

Chitty,  J. — Can  yon  inform  us,  Mr.  Buckley, 
where  that  meeting  was  held  ? 

Buckley. — Your  Lordship  will  see  from  a 
paper  which  I  have  handed  up  the  list  of  those 

Sesent.  The  meeting  was  held  at  the  office  of 
essrs.  Wavell  and  Co.,  and  only  attended  bv 
three  persons,  all  solicitors,  of  whom  Mr.  Wsvell 
and  the  solicitor  for  the  mother-in-law  and 
brother-in-law  of  Charles  H.  Denham  were  two. 
The  affidavit  to  which  I  have  already  referred 
states  that  Messrs.  Wavell  and  Co.  now  represent 
creditors    to   the  amount  of  ahpat  20,0002.,  of 
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trham  creditors  to  the  amount  of  orer  19,000Z. 
had  passed  a  resolution,  at  the  above  meeting,  in 
opposition  to  a  prosecntion  at  the  expense  of  the 
assets.  It  is  provided  by  the  Companies  Act  1862 
that  the  court  may  as  to  all  matters  relating  to 
the  irinding-np  have  regard  to  the  wishes  of  the 
creditors  or  contribntories  as  proved  to  it  by  any 
snfficient  evidence,  and  may,  it  it  thinks  it  expe- 
dient, direct  meetings  of  the  creditors  or  con- 
tribntories to  be  summoned,  held,  and  conducted 
in  such  manner  as  the  court  directs,  for  the 
purpose  of  ascertaining  their  wishes,  and  may 
appoint  a  person  to  act  as  chairman  of  any  such 
meeting,  and  to  report  the  result  of  such  meeting 
to  the  court.  In  tne  case  of  creditors,  regard  is 
to  be  had  to  the  value  of  the  debts  due  to  each 
creditor,  and  in  the  ca.'<e  of  contribntories  to  the 
nnmber  of  votes  conferred  on  each  contributory 
by  the  neg^lations  of  the  company.  By  sect.  151 
of  the  same  Act  the  court  is  enabled  to  restrict 
the  powers  of  the  official  liquidator  if  it  thinks 
fit,  and  by  General  Order  1862,  r.  60,  my  clients 
are  entitled  at  their  own  expense  to  attend  the 
proceedings  before  the  judge,  and,  upon  payment 
of  the  costs  occasioned  thereby,  to  have  notice  of 
all  such  proceedings  as  they  shall  by  written 
request  desire  to  have  notice  of.  I  both  ask  that 
the  petition  may  stand  over,  and  also  further 
sabmit  that  even  on  the  evidence  before  the  court 
no  order  ought  to  be  made. 

Chitty,  J. — The  jurisdiction  which  is  conferred 
on  the  court  by  the  167th  section  is  one  which . 
the  court  may  exercise  on  its  own  motion  without 
any  application  being  made.  Now  the  court 
acting  under  the  power  conferred  by  this  section 
does  not  in  any  way  prejudice  the  alleged  delin- 
quent at  his  trial,  but  at  the  same  time,  to  use  the 
exact  wording  of  the  section,  it  must  "  appear  to 
the  court  in  the  course  of  winding-up "  that  the 
person  so  proposed  to  be  prosecuted,  who  may  be 
a  past  or  present  director,  manager,  officer,  or 
member  of  the  company,  has  been  guilty  of  the 
alleged  offience  for  which  he  is  criminally 
responsible.  Because,  if  the  court  cannot  form 
some  conclusion,  it  would  not  be  right  to  direct  a 
prosecution.  The  vital  part  of  the  section  is  not 
whether  there  should  be  a  prosecntion  or  not,  but 
whether  the  prosecution  should  be  at  the  expense 
of  the  assets.  Now  I  had  a  case  before  me  not 
very  long  ago  {Re  Nortliem  CounHei  Bank 
Inmited,  ubi  »up.)  in  which  an  application  similar 
to  this  was  made  by  the  liquidator,  and  in  the 
result  it  appeared  that  the  case  against  the 
alleged  delinquent  was  not  sufficiently  made  out, 
namely,  that  an  offence  had  been  committed,  and 
1  thought  it  right  to  give  some  notice  to  the 
creditors.  In  that  case  the  creditors  were  very 
numerous,  and  were  clparly  losing  something  like 
l-5«.  in  the  pound,  and  the  question  was  whether 
the  remaining  portion  of  about  5s.  in  the  pound 
was  to  be  spent  in  undertaking  the  prosecntion, 
a  prosecntion  which  might  not  succeed.  I  thought 
it  right  that  the  creditors  should  be  consulted, 
and  when  they  were  consulted  it  appeared  that 
upwards  of  two-thirds  opposed  the  application, 
and  I  considered  it  to  be  within  my  discretion 
not  to  direct  a  prosecntion.  Now  the  present 
case  is  a  different  one.  I  had  the  whole  matter 
before  me  judicially,  with  reference  to  which  it  is 
sought  to  found  the  charge  against  the  alleged 
delinquents,  and  I  expressed  in  the  case,  which 
was  then  thoroughly  argued  before  me,  my  clear 


opinion  with  regard  to  that  case.  I  might  at  the 
end  of  the  judgment,  had  I  thought  fit  to  do  so, 
by  virtue  of  the  power  conferred  by  the  167th 
section,  there  and  then  of  my  own  motion  (to  use 
the  language  of  the  section)  have  directed  the 
liquidator  to  have  instituted  a  prosecution.  I 
should  say  that,  as  a  rule,  I  do  not  think  it  is 
advisable  for  a  judge  to  act  in  that  way.  It  is 
better  that  there  should  be  an  application  by  the 
liquidator  to  have  the  discretionary  powers  of 
the  167th  section  brought  into  exercise.  That  has 
been  done  in  the  present  case,  and  I  should  be 
justified  by  the  construction  of  this  section  in 
ordering  this  petition  to  be  served  on  anyone. 
The  liquidator  has  presented  this  petition,  and 
served  it  on  no  one,  but  certain  gentlemen  had 
notice  of  the  petition,  and  have  instructed 
counsel  to  appear  and  ask  for  two  things :  first, 
that  it  should  stand  over ;  and  secondly,  that  if  it 
is  not  ordered  to  stand  over,  that  then,  even  on 
the  evidence  already  brought  forward  by  them, 
the  petition  should  be  dismissed.  In  a  case  of 
this  kind  I  cannot  help  looking  at  the  source 
from  which  the  opposition  comes,  and  it  appears 
that  the  meeting  of  the  creditors  on  which  Mr. 
Buckley  relies  was  held  at  the  office  of  Messrs. 
Wavell  and  Co.  Now  I  do  not  desire  in  any  way 
to  prejudice  Messrs.  Wavell  and  Co.  beyond 
saying  that,  from  what  I  have  seen  in  the  winding- 
up,  I  am  aware  of  the  connection  between  them 
and  the  alleged  delinquent,  and  that  the  meeting 
held  at  the  office  was  a  meeting  of  three  solicitors 
who  appeared  for  various  parties.     Now  at  the 

S resent  moment  I  am  not  able  to  say  whether  Mr. 
[acnaghten's  statement  is  correct,  that  the 
14,000i.  which  Mr.  Wavell  claims  as  a  creditor  is 
really  a  sum  that  has  been  transferred  by  the 
alleged  delinquent  to  Mr.  Wavell,  but  I  do  Know 
the  fact  of  the  connection  between  Mr.  Wavell  and 
the  alleged  delinquent.  I  do  not  wish  to  imply 
that  there  was  any  connection  which  would  bring^ 
Mr.  Wavell  into  any  condition  approaching  that 
of  the  alleged  delinquent,  and  I  do  not  make  any 
implication  against  him  beyond  saving  that  he 
has  such  close  connection  with  the  alleged  delin- 
quent that  he  would  desire  his  escape.  Another 
solicitor  appeared  for  the  mother-in-law  and 
brother-in-law  of  the  alleged  delinquent,  and 
again  I  say  with  reference  to  them  that  I  am 
satisfied  the  opposition  comes  not  from  any  desire 
to  save  the  assets,  but  from  a  desire  to  save  the 
alleged  delinquent.  There  are  other  creditors  of 
whom  I  cannot  make  the  same  observation,  but 
they  are  not  creditors  for  any  largo  amount, 
because  the  two  principal  creditors,  whose  debts 
go  to  make  up  the  sum  which  Mr.  Buckley  states 
at  19,000!.  altogether,  consist  principally  of  Mr. 
Wavell  and  the  two  connections  oi  the  alleged 
delinquent  to  whom  I  have  referred.  Under 
thes9  circumstances  ought  I  to  allow  the  petition 
to  stand  over  ?  Mr.  Macnaghten  has  said  (and  I 
think  there  is  force  in  what  he  has  said)  that  if 
the  petition  stands  over  there  will  be  further 
delay,  and  the  result  may  be  that  justice  may  be 
defeated,  and  that  in  such  a  serious  matter,  if 
there  is  to  be  a  prosecution,  it  ought  to  be  set  on 
foot  at  once.  In  deciding  that  the  petition 
should  not  stand  over  I  give  great  weight  to  that 
consideration.  With  regard  to  the  assets,  the 
creditors  have  received  5».  in  the  pound.  No 
doubt  there  is  good  sense  in  saying  that  haying 
lost  a  certain  sum  of  money  they  oijght  not  to  be 
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bound  to  throw  away  a  further  sum  of  money  in 
prosecuting  a  man  who  ought  to  be  prosecuted 
not  at  the  expense  of  the  assets,  but  at  the  expense 
of  the  State  generally.  But  then  there  is  no 
prosecution  of  that  sort  set  on  foot.  I  do  not 
know  that  the  public  prosecutor  has  been  com- 
municated with,  and  it  appears  to  me  that,  if  I  do 
not  at  once  accede  to  the  present  petition,  there 
will  be  a  risk  of  justice  being  defeated.  I  think 
this  is  a  strong  case,  because  I  have  had  the  facts 
before  me  judicially,  and  I  think  it  is  one  in 
which  I  ought  to  exercise  my  discretion  by  acced- 
ing as  I  do  to  the  prayer  of  the  petition. 

Buckley  asked  his  Lordship  to  say  whether 
the  order  would  state  that  the  affidavits  were 
read. 

Chittt,  J. — ^The  court  majr  act  on  its  own 
motion,  and  may  also  take  assistance  to  a  full  or 
to  a  limited  extent  when  acting,  and  I  am  entitled 
to  allow  the  affidavits  to  be  produced  and  read.  If 
the  affidavits  have  been  read,  I  ought  to  so  state 
it  in  the  order,  and  I  therefore  answer  you  the 
question  in  the  affirmative. 

Solicitors  for  the  petitioner,  WilUamton,  HiU, 
and  Co.,  for  Foster,  Etiglattd,  and  Foster,  Halifax. 

Solicitors  for  opposing  creditors,  Gregory,  Eow- 
cliffet,  and  Co. 

Thursday,  Nov.  20. 

(Before  Pearsok,  J.) 

Litchfield  v.  Jokes,  (a) 

Practice — Discovery  —  Interrogatories  —  Order  to 

answer  by  viva  voce  examination — Order  XXXI., 

r.  11. 
Under  an  order  to  further  anstcer  interrogatories  hy 

viva  voce  examination,  only  such  answer  can  he 

required  as  tuotild  have  been  sufficient  if  originally 

given  in  writing. 
This  was  an  application  in  the  form  of  an 
adjourned  summons  on  the  part  of  the  defendant 
that  the  taxation  of  costs  in  the  action  under 
order  dated  26th  April  1884  might  be  reviewed, 
and  the  objections  thereto  allowed,  and  that  it 
might  be  referred  to  the  taxing  master  to  vai^ 
Lis  certificate  accordingly,  and  that  the  plaintilH 
might  be  ordered  to  pay  to  the  defendant  his 
costs  of  the  application,  and  in  the  meantime  all 
proceedings  might  be  stayed. 

The  action  was  brought  by  the  widow  and 
executrix  of  Robert  William  Litchfield,  deceased, 
and  the  receiver  of  his  outstanding  personal  estate, 
appointed  in  an  administration  action  of  Jones  v. 
Mtchficld,  as  plaintiffs,  against  Bichard  Jones  as 
defendant,  asking  for  an  account  of  the  dealings 
and  transactions  between  Robert  William 
Litchfield  and  Richard  Jones,  and  other  relief. 

For  some  j-ears  previously  to  his  death  in 
February  1876  Robert  William  Litchfield 
practised  as  a  solicitor  at  Newcastle-under-Lyme, 
the  defendant  acting  as  bis  town  agent  in  London. 
For  the  purposes  of  the  present  action  it  was 
necessary  to  obtain  details  of  their  dealings  in 
that  relation,  and  consequently  numerous 
interrogatories  had  been  administered  to  the 
defendant,  who  had  partially  answered  them,  and 
after  four  separate  orders  had  been  successively 
obtained  against  him  for  "  a  further  and  better 
answer,"  an  order  was  made  on  the  26th  April 

(a)  Beported  bjr  J.  F.  WAaOKiT,  Eaq.,  Buiiiter-at-Lftw. 


1884,  under  Order  XXXI.,  r.  11,  that  the  defen- 
dant should  further  answer  by  viva  voce  examina- 
tion, to  be  taken  before  one  of  the  examiners  of  the 
court,  Nos.  29  and  31  of  the  interrogatories,  and 
that  he  should  pay  to  the  plaintiffs  their  costs  of 
and  occasioned  Liy  the  application  for  the  order. 
The  examination  was  accordinglv  taken  before  an 
examiner.  It  appeared  from  the  printed  depo- 
sition as  filed  that  it  extended  to  151  folios,  and 
lasted  over  three  days.  A  great  number  of 
questions  were  put  and  frequently  repeated  to  the 
aefendant  with  reference  to  the  agency  matters 
in  dispute,  and  much  of  the  repetition  and  delay 
arose  from  his  refusal  and  unwillingness  to 
answer.  For  the  purpose  of  instructing  plaintiffs' 
counsel  in  the  examination,  copies  were  made  of 
a  mass  of  letters  relating  directly  or  otherwise  to 
the  matters  in  dispute,  which  copies  amounted 
to  1630  folios,  and  a  proportionate  fee  was  given 
with  the  brief. 

The  plaintiffs'  bill  of  costs  was  carried  in  at 
1972. 16«.  3d.,  and  was  taxed  at  1322.  7s.  2d.,  the 
taxing  master  allowing  all  the  main  charges 
which  were  made,  the  chief  disallowapcss  being 
for  a  second  copy  of  the  correspondence  and 
certain  attendances. 

The  interrogatories  referred  to  in  the  order 
were  as  follows : 

29.  Is  it  not  the  fact  tbat  the  defendant  acted  or  was 
oonoemed,  and  whether  or  not  aa  the  agent  of  and  on 
behalf  of  the  said  B.  W.  Litchfield  in  the  foUowinr 
among  othnr  actiona  and  mattaia,  or  some  and  which  of 
them  respectively  mentioned  or  refeirad  to  in  paza- 
graph  25  of  the  statement  of  defence,  via.,  (1)  WngiU  t. 
Btoclcer  and  Btoeleer  t.  Wright ;  (2)  Hvch  v.  Pratt ;  (3)  Hill 
V.  Cooper;  (4)  2  Wenor  v.  Borfocfc :  (5)  Walton  r.  Nichol- 
son; (6)  Foty.  aiover;Cl)  Litchfi«ldr.  Hulnut;  (8) North 
Stajfordshire  Brick  and  TUe  Company  v.  HoJjiUiUMi ; 
(10)  Ex  parte  SUod ;  Re  TKe  European,^.,  Commany't 
Let  the  defendant  state  the  persons  or  parties  with  iheir 
addresses  for  whom  the  raid  R.  W.  Litchfield,  or  tbt 
defendant  as  the  a^rent  or  on  behalf  of  the  said  B.  W. 
Litchfield,  acted  in  the  aaid  actions  and  matten 
respeotlTelr,  the  exact  dates  when  snch  actions  asd 
matters  were  respectively  pending,  and  other  details  and 
partioalara  of  snoh  actions  and  matters  sufficient  for 
pnrposes  of  identification,  and  let  the  defendant  give  par- 
tionlars  of  all  his  receipts  and  paymento  as  the  agent  of 
the  said  B.  W.  Litchfield  in  respect  of  each  of  the  said 
actions  and  matters. 

31.  Is  it  the  fact  that  the  defendant  has  sat  ont  in  the 
Bohednle  to  his  statement  of  defence  a  fall  and  tras 
aooonnt  of  all  receipts  and  payments  of  which  the 
plaintiffs  can  claim  disooTcry  in  this  action!'  If  nay, 
what  items  have  been  omitted  therefrom,  or  wrong^ 
or  incorrectly  inserted  therein?  Is  it  the  fact  that 
there  is  a  balance  of  1331.  14>.  7d.,  or  any  snm  das 
to  the  defendant  from  the  estate  of  the  said  B.  W. 
Litchfield? 

Order  XXXI.,  r.  11,  is  in  the  following  terms : 

If  an^  person  interrogated  omits  to  answer,  or  answers 
insufficiently,  the  par^  interrogating  may  apply  to  the 
court  or  a  jndge  for  an  order  requiring  him  to  answer  or 
to  consider  further  as  the  case  may  be.  And  an  order 
may  be  made  requiring  him  to  answer  or  answer 
further  either  by  affidavit  or  by  vivi  n>ce  examination  as 
the  jndge  may  direct. 

Cozens-Ra/i-dy,  Q.C.  and  Chadwyck  Healy  for  the 

applicant. 

Cookson,  Q.C.  and  Seteard  Brice  for  the  respon- 
dent. 

Peabsos,  J. — ^To  my  mind  there  has  been  a 
most  grievous  mistake  in  this  proceeding.  The 
order  is  a  very  plain  one,  and  is  drawn  in  » 
proper  form,  and  is  so  clear  and  so  explicit  that  I 
should  have  thought    no   one  could    have  mis- 
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understood  it.  Interrogatories  were  adminis- 
tered to  this  defendant.  He  put  in  a  great  many 
insafficient  answers,  and  eventually  it  was  deter- 
mined that  the  fourth  answer  to  interrogatories  29 
and  31  was  still  insu£Scient.  That  being  so,  this 
(ffder  was  made :  it  was  ordered  that,  "  The 
defendant  do  further  answer  by  vivd  voce  exami- 
nation, to  be  taken  before  one  of  the  examiners  of 
the  court,  Nos.  29  and  31  of  the  said  interroga- 
tories." I  should  have  thought  that  it  was  as 
plain  as  could  be,  that  all  that  could  be  required 
of  him  before  the  examiner  was,  that  he  should 
tmi  voce  put  in  such  an  answer  to  those  inter- 
rogatories as  would  have  been  sufficient  if  he  had 
originally  given  it  in  writing,  and  that  that  was 
the  on^r  purpose  of  this  order,  and  if  anything 
further  had  been  recjuired,  and  if  anything  mrther 
could  have  been  given,  a  very  different  order 
should  have  been  made.  But  this  order  is  in 
conformity  with  the  old  practice  of  th«  court,  and 
it  is  the  practice  which  existed  as  long  as  I  can 
remember  in  the  profession ;  and  upon  referring 
to  the  old  text-book  of  Daniel,  both  the  older 
edition  and  more  modem  edition,  I  find  the 
same  thing  stated,  that  in  the  old  d&ys  if  an 
answer  was  insufficient,  all  that  was  required 
was  this :  the  defendant  was  put  into  prison 
until  upon  interrogatories  directed  strictfy  and 
solely  to  so  much  of  his  answer  as  would  be 
iDsamcient  he  had  put  in  a  sufficient  answer, 
and  if  the  answers  that  he  did  put  in  to  those 
interrogatories  after  he  had  been  committed 
were  or  were  supposed  to  be  insufficient,  then  the 
judge  himself  examined  him  so  as  to  get  a 
sufficient  answer,  bat  an  answer  simply  directed 
to  the  points  in  which  the  former  answer  had 
been  insufficient.  That  being  so,  to  my  great 
surprise,  and  I  may  say  my  horror,  I  find  that  in 
this  case  four  days  have  been  occupied  lieforo  the 
examiner  with  a  roving  cross-examination  of  the 
defendant,  no  question  hardly,  as  far  as  I  can 
look  throogh  the  depositions,  being  directed 
strictly  and  plainly  to  the  questions  which  the 
defendant  was  bound  to  answer.  All  I  can  do 
now  is,  to  declare  that,  according  to  the  order  of 
the  26th  April  1884,  the  defendant  was  only 
required  to  answer  by  vivd  voce  examination 
Ko8.  29  and  31  of  the  said  interrogatories,  in  the 
same  manner  and  in  the  same  extent  as  would 
have  been  a  sufficient  answer  to  those  inter- 
rogatories if  originally  put  in ;  and  having  made 
that  declaration,  I  must  send  it  back  to  the 
taxing  master  to  review  his  taxation  of  costs 
entirely,  with  a  declaration  that  he  is  only  to 
award  as  costs  of  this  examination  such  costs  as 
would  have  been  properly  and  reasonably  allowed 
if  that  course  had  been  pursued ;  and  I  must  also 
add  this,  that  I  am  of  opinion  that  the  costs  of 
the  correspondence  must  be  disallowed  in  ioto. 
They  were  not  necessary  in  any  way  what- 
ever. The  copies  of  the  correspondence  were 
mere  machinery  for  obtaining  from  the  defen- 
dant an  answer  when  he  had  put  in  a  sufficient 
answer,  and  it  was  unnecessary  to  give  counsel 
those  instructions,  which  I  daresay  would  have 
been  exceedingly  proper  instructions  if  it  had 
been  his  duty  generally  to  cross-examine  the 
defendant  upoii  the  matters  which  are  the 
subjects  of  those  two  interrogatories.  The 
matter  must  go  back  to  the  master.  It  appears 
that  Mr.  Jones  has  paid  the  1321.  7s.  2d.  under 
threat  of  an  execution,  and  I  order  that  sum  to 


be  at  once  repaid, 
of  this  summons. 


He  must  also  have  the  costs 


Solicitor  for  the  applicant,  JR.  Blackett  Janet. 
Solicitor  for  the  respondent,  G.  H.  Carthew. 


QUEEN'S    BENCH   DIVISION. 

Thursday,  June  26. 

(Before  Stkpu£N  and  Williahs,  JJ.) 

Barrow  amd  Brother  v.  Dtster,  Naldek, 
AND  Co.  (a) 

Principal  and  agent — Couira^^t  -in  writing — Incor- 
poration of  custom  in — Evidence — Admissibility 
of — Broker  —  BouglU  note  eoiUainitig  clause 
referring  disputes  to  broker — Custom  of  personal 
liability  of  broker  on  non-disclosure  of  principal. 

D.  and  Co.,  acting  as  brokers  Loth  for  the  buyers 
and  sellers  in  the  matter  of  tlie  sale  and  purrhaae 
of  a  quantity  of  hides,  signed  a  bougM  note  to  tlie 
effect  tliat  they  had  purcluised  the  same  on  account 
of  B.  and  Brotlter,  tlie  buyers,  containing  the 
foUowiiig  clavse:  "  If  any  difference  or  dispute 
siwuld  arise  ttnder  this  contract,  it  is  hereby 
mutually  agreed  between  sellers  and  buyers  that 
the  same  shall  ba  settled  by  the  selling  Irrokers, 
whose  decision  in  writing  shall  be  final  and  bind- 
ing on  both  sellers  and  buyers." 

In  an  action  by  B.  and  Brother  against  D.  and  Co. 
for  breach  of  this  contract,  flie  plaintiffs  tendered 
evidence  of  a  custom  of  tlie  City  of  London,  by 
which,  as  they  alleged,  brokers  failing  to  disclose 
the  names  of  their  principals  within  a  reasonable 
time  after  the  date  of  tlie  coniract  become  jjccsom- 
ally  liable  thereupon. 

Held,  on  motion  for  new  trial,  tluit  such  evidence 
was  rightly  rejected,  as  tits  custom,  if  proved, 
would  ruire  been  inconsistent  with  the  clause  of 
the  bought  note  referring  disputes  arising  there- 
under to  tlie  selling  brokers. 

This  was  a  motion  on  behalf  of  the  plaintiffs  in 
the  action  for  an  order  that  the  verdict  and 
judgment  entered  for  the  defendants  should  be 
set  aside,  and  a  new  trial  had  on  the  ground  that 
the  learned  judge  misdirected  the  jury,  and 
improperly  rejected  certain  evidence  tendered  by 
theplaintiffs. 

The  action  was  brought  by  S.  Barrow  and 
Brother,  leather  merchants  in  Southwark,  against 
Dyster,  Nalder,  and  Co.,  hide  brokers,  of  London, 
to  recover  damages  for  breach  of  contract,  tho 
plaintiffs'  case  being  alleged  in  the  amended 
statement  of  claim  to  be  as  follows : 

On  or  about  Nov.  18,  1881,  it  was  agreed  in 
writing  by  and  between  the  plaintiff  and  the 
defendants  that  the  plaintiffs  should  buy  and 
accept  from  the  defendants,  and  the  defendants 
should  sell  and  deliver  to  the  plaintiffs,  a  certain 
numl)cr  of  bales  of  dry  China  hides,  each  bale 
containing  a  certain  number  of  hides  of  a 
certain  average  w^eight  of  a  certain  descrip- 
tion, and  of  fair  quality,  or  an  allowance  to 
bo  made  to  render  them  equal  thereto,  and 
were  to  be  taken  delivery  of  oy  the  buyers  in 
London,  with  all  faults  and  defects  and  landing 
weights,  with  a  deduction  of  actual  tare  only; 
payment  to  be  made  by  the  buyers  to  the  selling 
brokers  in  cash  without  discount  within  twenty- 
eight  days  of  date  of  final  delivery  overside  of 

(a)  Bepotted  by  J.  Suth,  £*q.,  BaniBter-nt-Law. 
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each  respective  parcel,  and  that  if  any  difference 
or  dispute  should  arise  under  the  contract  it  was 
thereby  mutually  agreed  between  buyers  and 
sellers  that  the  game  should  be  settled  by  the 
selling  brokers  (the  defendants),  whose  decision  in 
writing  should  be  final  and  binding  on  both  sellers 
and  buyers. 

By  reason  of  the  custom  of  the  hide  trade  the 
defendants  became  and  were  personally  liable  to 
the  plaintiffs  upon  the  said  agreement,  owing  to 
their  not  disclosing  the  names  of  their  principals 
in  the  contract  note,  or  within  a  reasonable  time 
after  the  date  thereof. 

The  plaintiffs  paid  to  the  defendants  the  price 
of  the  hides,  amounting  to  9277/.  18a.  hd.,  and 
were  entitled  to  the  performance  of  the  agreement 
by  the  defendants;  but  the  defendants  did  not 
deliver  to  the  plaintiffs  hides  in  accordance  with 
the  said  agreement,  but  of  inferior  description, 
quality,  and  average  weight,  in  bales  not  contain- 
ing the  agreed  numbers,  in  bad  condition,  and 
unmerchantable;  by  reason  of  which  premises 
the  plaintiffs  lost  the  price  paid  to  the  defendants, 
and  the  profits  they  would  otherwise  have  made, 
and  were  put  to  expense  and  incurred  loss  in 
warehousing  and  trying  to  resell  them. 

Secondly,  the  plaintiffs  also  pleaded  that  they 
retained  and  employed  the  defendants  as  their 
agents  for  commission  and  reward  to  them 
in  that  behalf  to  buy  the  said  hides  of  the 
quality  and  description  and  at  the  price 
and  upon  the  terms  mentioned,  and  that 
the  defendants  accepted  the  said  retainer 
and  employment,  and  in  consideration  thereof 
promised  the  plaintiffs  to  use  due  care,  skill,  and 
diligence  in  the  said  purchase ;  but  that  they,  on 
the  contrary,  so  negligently  and  improperly  con- 
ducted themselves  therein,  that  by  their  negligence 
and  improper  conduct  the  plaintiffs  had  delivered 
to  them  hides  of  inferior  quality  and  description, 
and  not  in  accordance  with  the  said  terms,  where- 
by the  plaintiffs  sustained  damage ;  and  thirdly, 
the  plaintiffs  said  that  the  defendants,  by 
warranting  certain  hides  to  be  of  fair  quality, 
sold  t'he  same  to  the  plaintiffs,  but,  the  said  hides 
not  being  of  fair  quality  but  unmerchantable,  the 
plaintiffs  lost  the  price  paid  by  them  to  the  defen- 
dants for  the  said  hides,  or  otherwise  sustained 
loss.  « 

The  defendants  in  their  statement  of  defence 
denied  that  any  such  agreement  as  that  mentioned 
in  the  statement  of  claim  was  ever  entered  into 
between  the  plaintiffs  and  defendants,  and  said 
that  on  or  about  Nov.  18,  1881,  a  contract  in 
writing  was  entered  into  between  the  plaintiffs 
and  Messrs.  Little  and  Co.  (a  firm,  as  subsequently 
appeared,  carrying  on  business  iu  Shanghai,  with 
a  partner  in  London),  for  the  sale  by  the  latter  to 
the  plaintiffs  of  200  bales  of  hides  such  as  men- 
tioned in  the  statement  of  claim,  such  contract 
being  entered  into  through  the  agency  of  the 
defendants,  who  acted  as  the  brokers  of  the 
buyers  and  sellers  respectively  in  making  the 
same ;  that  the  hides  were  delivered  to  the  plain- 
tiffs, not  by  the  defendants  but  by  Messrs.  Little 
and  Co. ;  that  the  money  was  paid  by  the  plaintiffs 
not  to  the  defendants  but  to  Messrs.  Little  and 
Co.,  being  paid  through  the  defendants,  who 
received  the  amount  and  remitted  it  to  Messrs. 
Little  and  Co. ;  that  the  plaintiffs  never  were 
entitled  to  the  performance  by  the  defendants  of 
the  said  agreement,  or  to  the  delivery  by  the 


defendants  of  the  said  hides ;  that  if  the  plaintiffs 
were  ever  damnified,  Messrs.  Little  and  Co.  wer» 
the  only  persons  liable  to  the  plaintiffs,  and  that 
the  defendants  were  under  no  liability  in  respect 
thereof;  and  as  to  the  custom  alleged  in  the 
statement  of  claim,  by  reason  of  which  the 
plaintiffs  said  the  defendants  became  and  were 
personally  liable  to  the  plaintiffs  on  the  said 
agreement,  owing  to  their  not  disclosing  the 
names  of  the  principals  in  the  contract  note  or 
within  a  reasonable  time  after  the  date  thereof, 
the  defendants  said,  first,  that  there  was  no  such 
custom  of  the  hide  trade,  and,  secondly,  that 
before  the  contract,  and  at  the  date  thereof,  they 
did  disclose  the  names  of  their  principals ;  and 
that  they  never,  by  any  such  alleged  cn^m  or 
otherwise,  became  personally  liable  to  the  plaintiffii. 
The  defendants  admitted  the  retainer  by  the 
plaintiffs  and  Messrs.  Little  and  Co.  as  their 
brokers  to  make  the  contract  between  them,  and 
said  that  they  did  use  due  care,  skill,  and  diligence 
in  the  said  pnrchase,  and  acted  bona  fide  and  to 
the  best  of  their  judgment.  And,  lastly,  the 
defendants  denied  that  they  sold  the  hides  to  the 
plaintiffs  by  warranting  them  to  be  of  fair  quality. 
At  the  trial  before  Lopes,  J.  and  a  special  jury, 
it  appeared  that  the  agreement  in  writing  of 
Nov.  18, 1881,  relied  upon  by  the  plaintiffs,  con- 
sisted of  a  bought  note  which  was,  so  far  as 
material,  as  follows : 

18th  Nor..  1881.— Meaarg.  S.  Bsnow  and  Bro.— We 
liare  this  day  boogfat  for  jovx  mcooont,  35  ImIm  per 
Jlfen«2atu,  75  bales  per  Anchisei,  90  belea  per  Oyelojx  = 
200  bale*  dry  China  bides,  eanb  oontainingr  aboat  80  udea, 
ahipping  avenfte  141b.  and  13b.  eaoh,  afloat  by  tbe  abore- 
named  steamers  from  Shanghai  to  Londnn,  at  8<1.  per  lb. 
ooat,  freight,  and  inaonnoe  f.b.a.  The  bides  to  be 
trimmed,  not  to  contain  any  lime,  onred,  and  to  be  of  a 
fair  qnality,  or  an  allovranoe  to  be  made  to  tender  them 
equal  thereto,  and  to  be  taken  delivray  of  b^  the  bnjen 
in  London,  with  all  defects  at  landing  weigbts,  witii  a 
dednotion  of  aotnal  tare  only. 

In  case  the  steamer  or  steamers  be  lost,  or  from  nnfon- 
seen  oiraomgtuioea  beyond  the  ooniToI  of  the  seller,  be 
aboold  be  unable  to  deliTer  the  hidea,  or  any  portion  of 
them,  at  tbe  port  of  destination,  the  contraot  to  be  nnll 
and  void  so  far  as  regards  the  nndeliveied  portion  onl^. 

Payment  to  be  nutde  of  the  bnyers  to  Vba  sdbng 
brokers  in  cash,  without  disoonnt,  within  twenty.aiglit 
days  of  final  delivery  over  side  of  eaoh  reapeotiTe  veaM. 

If  any  difference  or  dispute  should  anae  under  tUa 
contract,  it  is  hereby  mutually  agreed  between  aenei* 
and  bnyers  that  the  same  shall  be  settled  by  the  salliiiir 
brokers,  whose  decision  in  writing  shall  be  final  and 
binding  on  both  sellers  and  bnyata. — Tours  obediently, 
Dtstxb,  Kaldxb,  and  Co. 

In  the  course  of  the  hearing  the  plaintiffs 
tendered  evidence  of  a  custom  of  the  hide  trade, 
making  the  defendants  personally  liable  to  them 
on  the  bought  note,  by  reason  of  their  not  having 
disclosed  the  names  of  their  principals  in  the 
note,  or  within  a  reasonable  time  after  the  date 
hereof. 

This  evidence  the  learned  judge  refused  to 
admit,  on  the  ground  that  the  custom  alleged 
would,  if  proved,  be  inconsistent  with  the  coutiict, 
and  could  not  be  incorporated  therewith,  inasmuch 
as  the  clause  in  the  contract  referring  all  differences 
or  disputes  arising  under  it  to  the  selling  brokers 
for  settlement  would,  if  the  custom  were  admitted, 
make  the  brokers  judges  in  their  own  cause;  and 
further,  on  the  ground  that  the  contract  on  the 
face  of  it  disclosed  agency,  and  was  made  with 
the  seller  and  not  with  the  broker ;  and  also  that 
if  the  principal  were  a  foreign  raincipal  that  made 
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no  difference ;  and  thereapon  directed  the  jnry  to 
find  a  verdict  for  and  entered  judgment  for  the 
defendants. 

The  plaintiffs  therenpon  moved  for  an  order 
that  the  verdict  and  judgment  entered  for  the 
defendants  should  be  set  aside,  and  a  new  trial 
had  on  the  j^und  that  the  learned  judge  mis- 
directed the  ]ury  in  telling  them  that  the  alleged 
CQstom,  if  proved,  would  be  inconsistent  with  the 
contract,  and  could  not  be  incorporated  with  it, 
and  in  directing  them  to  find  a  verdict  for  the 
defendants,  and  in  holding  that  the  defendants 
were  not  liable  to  the  plaintiffs  for  the  fulfilment 
of  the  contract,  even  if  the  said  custom  were 
proved,  and  that  the  contract  was  made  with  the 
sellers  and  not  with  the  defendants,  and  that  if 
the  defendants'  principal  was  a  foreign  principal 
such  fact  was  immaterial;  and  on  the  ground 
that  the  learned  judge  improperly  rejected 
evidence  tendered  by  the  plaintiffs  in  Bnpport  of 
the  allied  custom,  and  improperly  refused  to 
leave  the  question  of  custom  to  the  jury,  and 
improperlv  directed  a  verdict  and  judgment  to 
be  entered,  for  the  defendants ;  and  this  was  the 
motion  which  now  came  on  for  hearing. 

B.  T.  Biid,  Q.C.  and  HoUams  for  the  plaintiffs. 

The  Attomey-Oeneral  (Sir  H.  James,  Q.C.), 
Murphy,  Q.C.,  and  Edtoyn  Jones,  for  the  defen- 
dants, were  not  called  on. 

The  arguments  on  behalf  of  the  plaintiffs  are 
fnlly  commented  on  in  the  judgments  delivered 
by  the  court,  the  following  being  the  cases  cited 
in  the  course  thereof : 

Humfny  t.  Dak,  31  L.  T.  B«p.  O.  S.  328;  7  E.  &  B. 

266;  in  error,  £.  B.  <fc  E.  1004 ; 
FItet  and  another  t.  Mnrton  and  another,  26  L.  T. 

Bq>.N.8.181:  L.  Bep.  7  Q.B.  126 ; 
H%temnton  and  othert  t.  Tatham  and  another,  29 

L.  T.  Bep.  K.  S.  108  ;  L.  Bep.  8  C.  P.  482  ; 
SouthtroU  V.  Bowdiich,  34L.  T.  Bep.  IT.  S.  133;  35 

L.  T.  Ben.  N.  S.  198 ;  1  C.  P.  Div.  100,  374 ; 
Imperial   Bank   of   London    v.    London    and   St, 

Katherine'e  Docke  Company,  36  L.  T.  Bep.  N.  S. 

233;  5Ch.  Div.  19£. 

Stefhek,  J. — I  should  like  to  convince  Mr.  Reid 
that  I  have  appreciated  his  argument.  As  I  under- 
stand him,  he  says  that  in  reality  there  were  two 
different  contracts  made  between  the  plaintiffs 
and  the  defendants.  There  was  in  the  first  place, 
he  says,  a  contract  of  employment  between  the 

Elaintiffs  and  the  defendants  as  brokers,  which 
ound  the  defendants  to  do  their  dnty  to  the 
plaintiffs  as  brokers,  and  to  exercise  proper  care 
and  skill  on  their  behalf.  To  this  contract,  he 
contends,  there  is  by  the  custom  of  the  city  of 
London  annexed  an  unwritten  clause  to  the  effect 
that,  if  the  brokers  do  not  within  a  reasonable 
time  disclose  the  names  of  their  principals,  they 
themselves  become  personally  liable  upon  any 
contract  they  make.  In  this  case,  he  says,  the 
contract  made  by  the  defendants  has  been  broken, 
and  the  principal  not  disclosed,  and  therefore  his 
clients  ought  to  succeed  against  the  defendants. 
And  then,  he  said,  the  contract  made  between  the 
plaintiffs  and  the  defendants  by  the  bought  note 
of  Nov.  18, 1881,  was  another  and  a  second  con- 
tract. Here  it  was  that  I  thought  I  detected 
some  inconsistency  in  the  argument  of  the  learned 
counsel,  because  he  wanted  to  make  the  custom 
part  of  this  second  contract  also,  and  to  say — I 
feel  considerable  difficulty  in  putting  it  intelligibly 
because  I  do  not  feel  impressed  by  the  weight  of 


the  argument  at  all — that  the  addition  to  the 
second  contract  of  a  clause  inconsistent  with  the 
custom  did  not  prevent  the  custom  being  incor- 
porated with  the  first  contract  of  employment, 
and  that,  notwithstanding  the  presence  in  the 
second  contract  of  a  clause  referring  any  dispute 
between  the  buyers  and  sellers  to  the  broker.s,  yet 
the  first  contract  and  the  custom  made  the  brokers 
principals  unless  they  disclosed  their  principals 
within  a  proper  time.  I  have  tried  to  the  best  of 
my  power  to  make  out  the  argument,  and  that  is 
it  as  far  as  I  can  make  it  out,  but  I  am  bound  to 
say  that,  after  doing  the  utmost  to  understand  it 
and  give  it  its  full  weight,  I  am  not  much 
impressed  by  it.  I  confess  that  to  my  mind, 
which  does  not  readily  lend  itself  to  such  extreme 
niceties  as  those  on  which  the  learned  counsel 
relies,  it  appears  that  the  bought  note  is  the  con- 
tract between  the  parties,  and  that  the  effect  of 
the  alleged  custom  upon  that  contract  would  be — 
if  it  were  established — ^to  incorporate  into  the 
contract  a  condition  which  would  be  inconsistent 
with  the  arbitration  clause.  And,  that  being  so, 
I  think  that  the  presence  of  the  arbitration  clause 
shows  the  impossibility  of  introducing  the  custom, 
if  it  could  be  established,  into  the  contract.  But 
there  was  also  another  argument  brought  forward 
in  favour  of  the  plaintiffs  which  I  did  understand 
perfectly  well.  It  was  this :  That,  even  if  the 
bought  note  be  taken  as  the  contract,  and  the 
custom  were  established,  and  a  clause  to  the  effect 
of  the  custom  were  written  into  the  bought  note, 
even  then,  there  would  be  no  inconsistency, 
because  upon  the  true  interpretation  of  the  con- 
tract as  so  framed  its  meaning  and  intention 
would  be,  that  if  the  brokers  disclosed  the  prin- 
cipals for  whom  they  were  selling,  and  any  dispute 
should  hereafter  arise  between  the  principals  for 
whom  they  were  selling  and  the  principals  for 
whom  they  were  buying,  that  the  brokers  were  to 
arbitrate  between  them  and  settle  it,  but  that  if 
the  brokers  did  not  disclose  the  principals  for 
whom  they  were  selling,  then  by  the  clause  incor- 
porating the  custom  as  to  the  contract  they 
themselves  would  become  the  principals,  and  that 
in  that  case  it  could  not  be  intended  that  the 
arbitration  clause  should  have  any  effect,  as  the 
only  effect  it  could  have  would  be  to  give  them 
power  to  settle  disputes  between  themselves  and 
the  buyers.  I  think  that  there  might  be  a  great 
deal  to  be  said  for  this  interpretation  if  the  con- 
tract originally  stood  with  the  custom  written 
into  it ;  and  even  as  it  is,  I  do  not  doubt  that  much 
might  be  said  by  anyone  skilful  at  drawing  what 
I  should  feel  inclined  to  call  hairsplitting  distinc- 
tions, but  it  is  not  the  interpretation  which  I 
should  put  upon  it,  and  it  is  not  that,  I  think, 
which  any  man  of  ordinary  understanding  would 
put  upon  it.  I  do  not  see  why  we  should  be 
anxious  to  avoid  the  interpretation  which  to  my 
mind  arises  from  the  plain  language  of  the  bought 
note.  The  words  of  the  clause— I  allude  to  the 
arbitration  clause — are:  "If  any  difference  or 
dispute  should  arise  under  this  contract  it  is 
hereby  mutually  agreed  between  sellers  and  buyers 
that  the  same  shall  be  settled  by  the  selling 
brokers,  whose  decision  in  writing  shall  be  fin^ 
»nd  binding  on  both  sellers  and  buyers."  It  seems 
to  me  that  by  this  clause  the  three  parties,  the 
buyers,  sellers,  and  brokers,  contract  that  the 
brokers  are  to  bearbitrators  in  any  dispute  arising 

between  the  two  former,  and  I  think  that  the 
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introdnction  into  the  contract  of  any  custom 
which  would  make  the  brokers  principals  is 
inconsistent  with  this  clause  which  says  that  they 
are  themselves  to  interpret  the  contract,  and  that 
therefore  my  brother  Lopes  was  right  in  refusing 
to  admit  evidence  of  such  a  custom.  Then,  I 
think,  Mr.  Hollams,  in  supplementing  what  Mr. 
Beid  had  said,  founded  his  argument  on  certain 
cases,  but  1  did  not  think  that  they  came  very 
near  this  case.  They  tended,  I  think,  decidedly 
to  show  that  there  was  a  possibility  in  any  case 
in  which  the  contract  did  not  contain  such  a  term 
as  the  arbitration  clause  in  this  contract,  that 
such  a  custom  as  was  alleged  here  might  be 
successfully  set  up,  but  I  think  that  that  is  as  far 
as  they  go.  I  think,  therefore,  upon  the  whole 
that  my  brother  Lopes  was  quite  right,  and  that 
this  motion  must  be  dismissed  with  costs. 

Williams,  J. — I  am  of  the  same  opinion.    The 
motion  is  for  a  new  trial  on  the  ground  that  the 
learned    -judge     improperly    rejected     evidence 
tendered  by  the  plaintiffs  in  support  of  an  alleged 
custom,  and  misdirected  the  jury  in  telling  them 
that   the   alleged    custom,   if    proved,   would  be 
inconsistent  with  the  contract,  and  could  not  be 
incorporated  with  it.    The  plaintiffs  put  forward 
their  claim  in  three  different  ways.    In  the  first 
place,  they  rely  upon  a  contract  between  them  and 
the  defendants,  and  as  part  of  that  claim  they 
allege  a  custom  of  the  city  of  London  by  virtue 
of  which,  if  brokers  in  the  position  in  which  the 
defendants  were  do  not  disclose  their  principals, 
they  become  personally  liable  on  the    contract. 
The  contract   on  which  they  rely  is  a  written 
agreement  dated  Nov.  18, 1881,  on  which  it  is  said 
the  defendants  by  not  disclosing  their  princiiMlB 
have  l)ecome  personally  liable  for  a  breach  which 
the^  allege  to  have  taken  place  by  reason  of  the 
delivery  thereunder  of  hides  of  inferior  quality. 
The  second  claim  'of  the  plaintiffs  is  founded  on 
the  alleged  relation  between  them  and  the  defen- 
dants  of  employers  and  agents,  and  as  to  this 
they  plead  in  their  statement  of  claim  that  they 
retained  and  employed  the  defendants  as   their 
agents  for  commission  and  reward  to  them  in  that 
behalf  to  buy  the  hides  of  the  quality  and  descrip- 
tion and  at  the  price  and  upon  the  terms  men- 
tioned, and  that  the  defendants  accepted  the  said 
retainer  and  employment,  and  in  consideration 
thereof  promised  the  plaintiffs  to  use  due  care, 
skill,  and  diligence  in  the  said  purchase,  but  that 
they  on  the  contrary  so  negligently  and  impropeily 
conducted    themselves     therein    that    by    their 
negligence  and  improper   conduct  the  plaintiffs 
had  delivered  to  them  hides  of  inferior  quality 
and  description,  and  not  in  accordance  with  the 
said  terms.    Then,  in  the  third  place,  they  rest 
their  claim  on  a  breach  of  warranty,  alleging  that 
the  defendants  by  warranting  the  hides  to  be  of 
fair  quality  sold  the  same  to  them,  but  that  the 
hides  not  being  of  fair  quality  but  unmerchant- 
able, they  lost  the  price  paid  to  the  defendants 
for  them.    At  the  trial  the  plaintiffs  put  in  the 
contract  of  Kov.  18, 1881,  and  then  proceeded  to 
offer    evidence    of   this  alleged  custom,  that  if 
persons  acting  as  brokers  as  the  defendants  were 
in  this  case  neglect  to  disclose  the  names  of  their 
principals  they  become  personally  liable  on  the 
contract.    This  evidence  of  custom  so  put  forward 
my  brother  Lopes  rejected  on  the  ground  that  it 
was  inconsistent  with  the  rest  of  the  contract. 
Now  I  quite  appreciate  the  argument  brought 


forward  in  support  of  the  plaintiffs'  case.  It  is  a 
very  ingenious  argument,  and  to  my  mind  it  is 
quite  clear.  There  were,  says  the  learned  counsel, 
tnree  several  contracts  entered  into  by  the  varioug 
parties  to  these  transactions.  In  the  first  place, 
the  plaintiffs  employed  the  defendants  as  brokers 
to  buy  certain  hides  for  thentv-;  that  is  one  con- 
tract. Then  certain  o^er  parties  employed  the 
defendants  as  brokers  to  sell  certain  hides  for 
them ;  that  is  another  contract.  Then  the  defen- 
dants being  so  employed,  both  by  the  buyers  and 
by  the  sellers,  conclude  a  third  contract  between 
the  buyers  and  the  sellers.  And  then,  having  in 
this  manner  got  three  contracts,  the  learned 
counsel  proceeds  to  ask  us  to  say  that  evidence  of 
the  custom  ought  to  have  been  admitted  for  the 
purpose  of  introducing  it,  not  into  the  last  of 
these  three  contracts,  in  which  unfortunately 
there  is  a  clause  with  which  the  custom  would 
not  be  consistent,  but  with  the  first  contract 
between  the  buyers  and  the  sellers,  to  which  it 
ought  without  any  doubt,  he  says,  to  be  annexed 
for  the  purpose  of  annexing  to  the  broker  the 
responsibility  of  the  selling  principal,  and  binding 
him  either  to  disclose  such  principal  or  take  the 
responsibility  on  himself.  This  argument  is,  as 
I  said,  to  my  mind  perfectly  clear,  but  it  is  an 
argument  which,  as  far  as  I  can  see,  was  neither 
put  forward  in  the  statement  of  claim  nor  at  the 
trial.  I  am,  therefore,  content  to  rest  my  decision 
upon  this  simple  ground,  that  my  brother  Lopes 
was  quite  right  in  rejecting  evideace  of  a  castom 
which,  if  established,  would  have  been  utterly 
contradictory  to  the  contract  into  which  it  was 
then  sought  to  introduce  it. 

Motion  dismissed  with  corii. 

Solicitors  tOr  the  plaintiffs,  SoUam:,  Son,  and 
Cotoard. 

Solicitors  for  the  defendants,  Kearsey,  Son,  and 

/  Ij  '        !  Twtday,  Nov.  25. 

(Before  JLord  Coleridge,  C.J.,  Mathew  and 
^  Smith,  JJ.) 

Agkew  and  Sons  v.  Usher  and  others,  (a) 

Practice — Service  of  writ  of  gummont  out  of  ttc 
juritdiction  —  Order  XI.,  r.  1  (h)  and  (t)r- 
Aetion  to  recover  rent — Defendants  domiciled  or 
ordinarily  resident  in  Scotland. 

An  action  to  recover  rent  is  not  an  action  "  affect- 
ing lands  "  within  the  meaning  of  Or^er  XJ.,  r.  1 
(o),  and  the  plaintiff  cannot  obtain  leave  to  ier» 
the  writ  of  summons  npo^i  a  defendant  domieHed 
or  ordinarily  resident  in  Scotland. 

Motion  to  set  asside  the  service  of  a  writ  which 
the  plaintiff  b^d  obtained  leave  at  chambers  to 
serve  upon  the  defendant,  who  was  residing  at 
Edinburgh. 

The  action  was  brought  to  recover  170J.  for  one 
quarter's  rent  of  premises  at  Liverpool,  the 
plaintiff  being  the  executor  of  the  lessor,  and  the 
defendants  the  assignees  of  the  lessee. 

By  the  rules  of  the  Supreme  Court  1883,  Order 
XL,  8. 1 : 

Sarrioe  out  of  tha  jmisdiotion  of  a  writ  of  smnMOM  or 
notioe  of  a  writ  of  (ammons  may  be  allowed  by  the  ooon 
or  a  Judge  whenever— •  ,   ,    % 

(o)  The  whole  robject-matter  of  the  aefaon  »  »■» 

(a)  Beported  by  H.  D.  BOHSST,  Biq.,  BMil»lei>*t-U«. 
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otaate  within  tha  Juiadiatiagi  (wifli  or  ifithont  nnii  ot 
praflti) ;  or 

(b)  Any  aot,  daed,  wQI,  oonizMt,  obligatioii,  or 
Bibilit^  affaotiiig  land  or  hareditamenU  dtnata  within 
tha  jnrudiotion,  ia  aoofht  to  be  oonstnted,  raotiilad,  aat 
iMi,  or  anfaroad  in  tha  aotion ;  or 

(•)  Tba  action  ia  f oondad  on  aaj  braaeh  or  allayed 
btaaeh  within  tha  Jnriadioticn  of  any  oontmot  whararar 
nada,  whioh,  aooordinir  to  tha  tanna  theraof ,  oiuht  to  ba 

r formed  within  the  jnriadiotion,  nnlaaa  the  defendant 
domioiled  or  ordiBaiily  rarident  in  Sootland  or  Ire- 
land. 

French  for  the  defendants. — This  case  oomes 
within  Bnb-sect.  («)  of  Order  XI.,  because  it  is 
an  action  founded  on  a  breach  of  coctract  within 
the  jurisdiction,  which  onght  to  be  performed 
within  the  jurisdiction,  and  the  defendants  are 
domiciled  and  resident  in  Scotland. 

Baraet  for  the  plaintiffs. — I  rely  on  sub- 
sect.  (6)  of  Order  XI.  This  is  "  a  liability 
affecting  land  or  hereditaments  situate  within 
the  jurisdiction."  The  case  of  8«nd«r»  t.  Andenon 
a2  Q.  B.  Div.  50)  was  riferred  to. 

_  Lord  CoLEHiDGX,  C.J. — It  appears  to  me  that  bj  a 
little  stretching  of  words  yon  may  bring  the  same 
matter,  or  contract,  within  both  sub-sect,  {b) 
and  sub-sect.  (e).  I  think  this  is  clearly  within 
the  meaning  ot  snb-seot.  (e)  ;  but  I  admit  that 
is  not  conclnsiye,  becanse  it  might  also  be  within 
snb-sect.  (b).  Upon  the  beet  consideration  I  can 
give  to  the  case  it  ameare  to-  me  that  you  must 
stretch  the  meaning  of  the  words  a  great  deal  to 
bring  it  within  mb-sect.  (b),  but  that  yon  need 
not  stretch  them  at  all,  but  apply  ihem  in  their 
strictest  sense,  to  bring  the  case  within  sub-sect, 
(e).  The  first  rule  of  the  order  deals  with  those 
eases  where  the  subject-matter  of  the  action  is 
land  within  the  jurisdiction,  and  it  may  be  that  a 
great  inconvenience  woold  arise  if  in  such  cases 
an  action  was  brought  in  Scotland  or  Ireland 
where  a  decree  affecting  English  land  could  not 
be  enforced,  or  at  any  rate  not  without  great 
circuity  of  action.  As  a  general  rule  there  is 
Kood  reason  that  actions  of  ejectment  and  of  the 
uke  kind  where  the  property  is  English  land 
should  be  brought  in  England.  Then  comes  sub- 
sect,  (b),  and  it  seems  a  more  reasonable  con- 
struction to  limit  it  to  anv  legal  proceeding  in 
which  the  status  of  the  Uma  is  ejected.  I  do  not 
pretend  to  give  a  complete  or  exhaostive  acooant 
ot  proceedings  affecting  land  within  the  meaning 
of  the  sub-section,  but  an  action  to  enforce  this 
contract  is  not,  I  think,  a  liability  affecting  land 
within  the  jurisdiction.  If  I  found  that  I  could 
not  give  a  reasonable  construction  to  sub-sect,  (h) 
without  including  an  action  to  reooyer  rent,  I 
would  include  it,  but  I  am  not  pressed  to  do  that, 
bennse  in  sub-sect,  (e)  are  to  be  found  words 
which  exactly  describe  a  contract  for  the  pay- 
ment of  rent.  The  defendants  are  tenants,  and 
it  is  an  acticm  "  founded  on  a  breach,  within  the 
jurisdiction,  of  a  contract  which  ought  to  be 
performed  within  the  jurisdiction,"  but  which 
neyerthelees  is  not  oae  of  those  cases  in  which  the 
writ  may  be  served  on  a  person  domiciled  or 
ordinarily  resident  in  Scotland  or  Ireland.  If 
this  had  been  an  action  on  a  guarantee  to  pay 
rent,  I  fail  to  see,  according  to  Mr.  Barnes' 
argument,  that  it  would  not  be  an  action  affecting 
land  as  much  as  the  present  action,  and  I  do 
'Opt  think  that  you  could  strain  the  words  of  the 
wction  to  bring  an  action  against  the  guarantor. 
Therefore  we  have  an  action  clearly  within  snb- 
VoLLI.,HJB„13l2, 


sect,  (e),  and  clearly  within  the  mischief  intended 
to  be  prevented  by  sub-sect.  (b).  I  am  of 
opinion  that  the  service  of  the  writ  must  be  set 
aside. 

Mathxw,  J  —I  am  of  the  same  opinion,  and  for 
the  reasons  given  by  my  Lord. 

Smith,  J. — ^There  is  ^eat  difficulty  in  this  case,, 
and  I  entirely  agree  with  what  my  Lord  has  said, 
but  I  wish  to  add  this,  that  sub-spct.  (2>)  must  be 
limited  to  those  cases  where  the  action  is  to  con- 
strue, rectify,  set  aside,  or  specifically  enforce- 
any  act,  deed,  will,  or  contract,  and  in  this  case 
the  plaintiffs  are  not  seeking  to  do  any  one  of 
these  things. 

Solicitors  for  the  plaintiffs,  .Fi^U,  .Boaeoe,  and. 
Co.,  for  Harvey,  AUop,  and  Stevem,  Liverpool. 

Solicitors  for  the  defendants,  TT^nne  and  8o»f 
for  Evan$,  Locket,  and  Co.,  Liverpool. 


%t>v»t  of  tMxMn. 

March  14  atid  17, 1884. 
(Before  the  Lobd  CHABCELLoa  (Selbome),  Lorda 
Watsok  and  Fitzgerald.) 
Brurlkt  Hiu.  Local  Boarj)  r.  Pbabsaix.  (a) 
ON  ArnAL  rsoM  the  court  or  appeal  in  enslaiid.. 
Public  HeaUh  Act  1875    (38  *  39   Ftrf.  c  65/ 
$ect.  808 — CompetutUion  for  dama^ — Proeedura 
— Arbiiration — Bitpute  a*  to  liabilUy, 
TAe  arbitration  elauae*  o^  the  Public  Health  Act' 
thould  receive  the  tame  ttUerpretation  at  thote  of 
tiu  Landt  Clautet  Ael. 
By  teet.  808  of  the  Public  Health  Ad  1875,  where 
any  perton  tuttaint  any  damage  hy  reaton  qf 
the  exercite  of  any  of  the  poviert  of  the  Act,  the- 
local  authority  thaU  make  compentaiion,  "  and- 
any  ditpute  at  to  the  fact  of  damage  or  amount 
of  eompeneation  thaU  be  lettled  by  arbitration."' 
Held  {afirmina  the  judgment  of  the  court  below),, 
that,  although  (A«  local  aiUhority  bond  fide  dit- 
pute their  Uability,  the  arbitrator  hat,  neverthe- 
Jett,  juritdiHion  uiider  the  teetion  to  make  hit 
awam  at  to  the  fact  of  damage  and  the  amount 
(^eompeneation. 
The  gueition  of  liaMliiy  thould  be  raited  in  a» 

action  on  the  award. 
This  was  an  appeal  from  a  judgment  of  the  Goorb 
of  Appeal  (Brett,  M.B.,  Lindley  and  Fry,  L.JJ.), 
reported  in  11  Q.  B.  Div.  735,  and  4»  L.  T.  Sep. 
N.  S.  486,  reversing  a  judgment  of  Bowen,  LJ. 
in  an  action  tried  Mfore  him  without  a  jury  ab 
the  Gloucester  Summer  Assises  1882. 

The  action  was  brought  against  the  amiellantB, 
as  the  urban  sanitary  authority  of  Brierley  Hill,, 
under  the  Public  Health  Act  1875,  to  recover  an 
amount  awarded  by  an  arbitrator  under  sect.  SOS 
of  the  Act  as  compensation  to  the  respondent  for 
damages  for  interference  with  the  aocees  to  his. 
house  in  consequence  of  alterations  made  in  the- 
level  of  a  street  under  the  powers  of  the  Act. 

The  local  boffd  disputed  their  liability,  and. 
attended  the  refe^'ence  under  protest,  contundinK 
that  the  question  of  liability  must  be  decided 
before  the  compensation  could  be  assessed. 

Bowen,  L.J.  decided  in  their  favour,  but  his 
decision  was  reversed  as  above  mentioned. 


(«}  Bqiortad  liy  C.  E.  Maldsh,  Eiq.,  BanWai-at-La«i 
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J^,  Q.C<  and  Kettle  appeared  for  the  appellants, 
and  contended  that  wherever  the  liability  to  make 
compensation  is  bond  fide  disputed,  and  the  amonnt 
is  not  ascertained,  the  arbitration  clauses  of  the 
PttbUc  Health  Act  do  not  apply,  and  there  is  no 
jurisdiction  in  the  arbitrator;  secondly,  where 
the  liability  is  bondfide  disputed,  and  the  arbitra- 
tor cannot  fix  the  amount  of  compensation  without 
deciding;  the  question  of  liability,  the  clauses  do 
not  apply ;  thirdly,  the  award  is  "bad  on  the  face 
of  it  if  the  arbitrator  has  taken  upon  him  to 
decide  the  question  of  liability.  Either  of  these 
propositions  is  sufficient  to  support  the  case  of 
the  appellants,  for  there  is  no  question  that  there 
was  a  bondfide  dispute  here  as  to  the  liability  of 
the  local  board.  To  extend  the  principle  of  the 
Lands  Clauses  Act  to  the  Public  Health  Act 
would  cause  much  difficulty  and  inconvenience. 

The  following  cases  were  cited  in  the  course  of 
the  argument: 

Beg.  y  Metropolitan  Commimionere  of  Sewtrt,  1  E.  & 
B.694; 

Bradiy  t.  Southamipton  Local  Board,  4  E.  &  B.  1014; 

S«g.  y.  Burilem  Local  Board,  1  E.  &  E.  1077 ; 

Bwge*»  y.  Northwich  Local  Board,  37  L.  T.  Bep.  N.  S. 
355;  44L.T.Eep.N,S.  164;  6 Q.  B.  Diy . 2«4 ; 

Bradford  Local  Board  r.  Hopuwod,  6  W.  B.  818  ; 

Loncum   and  North-Weilem  Baiimoy  Company  t. 
Smith,  1  Hm.  *  0. 21C. 

Botcmmel,  Q.C.  and  A,  T.  Lawrenee,  who  ap- 
peared for  the  respondent,  were  not  oalled  upon 
to  address  the  House. 

At  the  conclusion  of  the  argpoments  for  the 
appellants  their  Lordships  gave  judgment  as 
foUowB  .— 

The  Lord  CHAjfcraLOR  (Selbome). — My  Lords : 
In  this  case  there  really  appears  to  me  to  be 
nothing  in  favour  of  the  claim  made  by  the 
appellants  except  for  some  observations  which 
were  made  in  two  of  the  authorities  to  which  we 
have  been  referred,  namely,  in  the  case  of  Bea.  v. 
Metropolitan  ComttUegionera  of  Seteere  (1  E.  &  B. 
694)  and  in  the  case  of  Reg.  v.Burslem  Loccd  Board 
(1  E.  &  E.  1077).  But  for  those  observations  I 
should  think  that  it  was  impossible  to  distinguish 
the  clause  in  the  Public  Health  Act  from  the 
clause  in  the  Lands  Clauses  Consolidation  Act, 
upon  which,  as  has  been  very  fairly  and  properly 
admitted,  there  has  been  a  series  of  decisions 
which  have  practically  put  an  end  to  every 
question  of  this  kind.  The  Lands  Clauses  Con- 
solidation Act,  in  sect  68,  beg^ins  with  the  words, 
"  If  any  party  shall  be  entitled  to  any  compensa- 
tion" under  the  Act,  either  for  lands  taken  or  for 
lands  injuriously  affected,  and  provides  that  in 
^bBX  case  a  certain  course  shall  be  followed. 
That  course,  shortly  stated,  is  this:  If  either 

Srty  wishes  to  have  the  amonnt  of  compensation 
t^mined  by  arbitration  he  may  have  it  so  done, 
in  precisely  the  same  way  as  under  the  Public 
Health  Act ;  that  is  to  say,  if  the  pMties  cannot 
agree  upon  the  nomination  of  one  or  more  arbi- 
tcators  there  may  be  two  arbitrators,  one  to  be 
nominated  by  each  party ;  but  if  the  person 
claiming  compensation  nominates  an  arbitrator 
and  the  other  ^arty  &ils  to  nominate  one  on  his 
side,  then  the  single  arbitrator  nominated  by  the 
party  making  the  claim  is  to  be  in  the  same 
position  as  if  both  parties  had  agreed  to  a  sole 
arbitrator.  Tliat  is  exactly  the  mode  of  arbitra- 
tion provided  hj  the  Public  Health  Act.  So  far 
there  is  no  diaereooe  whatever  between  the  two 


Acts ;  and  if  the  differences  which  there  are  in 
the  phraseology  are  to  be  regarded  as  of  any 
importance,  I  confess  it  seems  to  me  that  the 
argument  in  favour  of  the  view  presented  by  the 
appellants  here  would  be  stronger  upon  the 
phraseologv  of  the  Lands  Clauses  Act  than  it  is 
upon  the  phraseology  of  the  Public  Health  Act  of 
J  875 ;  because  sect.  68  of  the  Lands  Clauses  Con- 
solidation Act  begins  with  the  words,  "If  aiay 
party  shall  be  entitled  to  any  compensation,"  aiu 
it  might  be  plausibly  said  that  the  proof  of  the 
title  to  compensation  is  a  condition  precedent  to 
all  the  things  which  are  to  be  done  in  order  to 
ascertain  the  compensation  to  which  the  party  is 
entitled ;  whereas  nere  the  Legislature  has  said, 
"  where  any  person  sustains  any  damage  by  reaaon 
of  the  exercise  of  any  of  the  powers  of  this  Act  in 
relation  to  any  matter  as  to  which  he  is  not  him- 
self in  default,  full  compensation  shall  be  made 
to  such  person  by  the  local  authority  exercising 
such  powers,  and  any  dispute  as  to  the  £acG  en 
damage  or  amonnt  of  compensation  shall  be 
settled  by  arbitration."  Well,  here  at  all  events 
the  right  to  compensation  is  introduced  by 
reference  not  to  a  matter  of  law,  the  title  ia 
compensation,  bat  to  a  matter  of  fact,  the  snxtain- 
icg  of  damage,  which  matter  of  fact  is  most  dis- 
tinctly put  within  the  power  of  the  arbitrators  «a 
well  as  the  question  of  amount.  Therefore  it 
strikes  me  that  this  clause  is  worded  in  a  Tnanwrr 
more  unfavourable  to  the  argument  of  the  appd- 
lants  than  the  Lands  Clauses  Act.  No  doabt 
there  is  this  difference,  pointed  out  on  bdutlf  vi 
the  appellants  by  their  able  counsel,  that  the 
Lands  Clauses  Act  does  not  say  that  full  compen- 
sation shall  be  made,  and  then  go  on  to  determine 
the  way  in  which  it  is  to  be  ascertained,  bat  it 
treats  the  way  in  which  it  is  to  be  ascertained  as 
the  mode  of  makingcompensation  where  the 
title  to  it  does  exist.  Well,  I  agree  that  it  is  so; 
and  if  here  anv  other  mode  of  ascertaining  the 
oompensution  uad  been  provided  except  that 
which  is  found  in  the  immediate  context  of  the 
same  clause,  or  if  no  mode  at  all  had  been  pto* 
vided,  the  observation  would  have  had  some  force ; 
but  a  mode  is  provided,  which  is  by  arbitratioa; 
and  the  arbitration  is  to  be  upon  "  any  dispute 
as  to  the  fact  of  damage  or  amount  of  compensa- 
tion." Now,  on  ordinary  principles  of  constme- 
ti(m,  laying  aside  entirely  the  prior  anthorities,  I 
should  nave  thought  that  it  was  plain  there,  that 
two  Idlings  were  meant  at  all  events  to  be  the 
subject  of  inquiry  by  the  arbitrators :  the  first, 
"the  fact  of  damage ;  the  second,  the  "  amount 
of  compensation"  when  damage  there  was.  What 
is  meant  by  "  damage  ?"  On  oomnum  princiideB 
of  constmction  it  ^rely  must  mean  that  damaoe 
described  in  the  words  which  immediately  precede, 
and  in  respect  of  which  alone  compensation  is  to 
be  made.  "  Damage  by  reason  of  the  exercise  of 
any  of  the  powers  of  this  Act  in  relation  to  any 
matter  as  to  which  he  is  not  himself  in  detanlt. 
Those  words  are  introduced  as  the  fonndation  ol 
the  inquiry  into  the  fact  of  damage,  the  fact  of 
such  damage  -as  gives  a  right  to  compensatian. 
That  matter  of  fact  no  doubt  cannot  be  ascertained 
without  dealing  with  the  actoal  state  of  £»ets. 
whatever  it  may  be  foimd  to  be;  and  that  actoid 
state  of  facts  may  possiUy  raise  qnestims  of  law 
as  to  what  is  or  what- is  not  done  property  "in 
the  exercise  of  any  of  the  powers  of  the  Aot,"  sad 
also  as  to  what  is  and  what  is  not  ikAieSai^  on  tbe 
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pMJ  rf  ti»  tlnii—nt.    Ifai  Aft  iaqaby  does  not 

ceaB«  to  b»  aa  mqnfrT  into  tbe  facts  tbongih  the 
bets  may  raise  qaestboos  of  law.  If  the  arbi- 
trator goes  inte  tha  iifuijty,  •■  ke  ought,  as  a 
rstioa  of  itc^  a«d  ii  be  d«ads!  vitk  tiie  facta  as 
inds  tlMiB,  bub  daaib'  with  Ana  ta  a  vrong 
view  of  those  beta  according  to  law,  then  no 
doubt  hia  award  will  not  be  ftoaL  If  an  action  is 
brought  nj^n  it  an^  ik  apoeam  that  he  has  been 
■wtakes  ha  tin  rimt  at  tika  Inr  vUek  has 
gOTMrned  his  view  of  tfaa  fMts,  there  will  be  a 
-nrdict  for  the  defemdaiite:  vaeia  tis»  awards  bnt 
if  he  has-  not  BHBcarrie^  tne  award  certainly 
caimot  be  worse  for  hjs-  stating  njpon  the  face  at 
ftAaik»Cad»  Iftat  state  of  &cts  into  which  by 
u0  npi'euiB  ton  mil  of  tha  htiv^  h9  is*  bound  to 
B^Qv#,  asnx  TuKCit  aloaA-  coobb  i^^va  any  right  to 
compeBsatioD.  II,  thgrfwa,  A»  caB»  w»ce 
entirely  free  firent  aD  amthsnltjr,  I  should  sa^that, 
wdertfaataraa  «f  thdsdraariKthiaAclvit^inv 
ykiit  tlt»t„  -mitibu^  parakfaing^  altagethegr  tha 
'■Wa  pKKHMBS  oi  ik»  Lannhdnm  fcir  tiha  cobx- 
WMstim  ef  a  fanoia iriHkbadi soiieEai damasiv 
MM  (laaiisce  ai^  pnoBsdng;  irmwfc  ha  hjr  arhitialliaii^ 
a&d  then  by  brangingr  an  mttamoL  umb  tha  MaanL 
"Shek  » thft  prooar  eouaa^  awt  whafethvleaKaed 
jMfaa  has  firaaa  {uitL  aa  fiat  as-  X  can  a  mhwiH  jad 
oe  had  rmmnraihla  gyow^  ftg  faJJag  i<^  ia>.thaii 
aa  a,  nattaE  o£  faet,.  and  as  aotatlnr  of  law  also, 
the  Amtkge  was  sustained  '*by  reason.  o£  the 
eaerciae  of  tha  powers  of  the  Act.  WelT,  Z  raaiDy 
4^  not  know  Iftat  uuuw  thos^  cu'cniustances  your 
Lordships  need  go  at  much  length  into  the'  exaan- 
naniiii  ox  the  as^ionnes,  some'  or  which  ma^ 
probably  have  been  (^BFtensmed  aA  a  tma  when 
tk»gnMnitLu»tinA9rthe'Iian&  GlaoBaaJMi  was 
M^aawettsettllMiaait  iammi^^  ifiwahiakattiM 
mMaatoaaaabagiauang  wflAtthai  Bamtemi  ITarf 
JMttDacfe  Cbm^ity  -r.  esatike-  (3  JSCacA  Ck.  IS^ 
hilbn  Iiani  Tnx^,  wfaiabi  pnasticalljii;  thengjk  not 
i»SQ>inan  -watiB!,  ovarmtod  tiis>  eaaa-  o£  Ltmian 
ami  JSbrA-JfattemL  Stuilioaff:  Gtimpanm  s.  Stmith 
9  Waif.  A.&.  21^  hehwa  Iicrd  CottmhaBs;  il  w« 
bs^ia  -wHA.  that  case,  and.  loUtow-  tihr  stdbsaqnaBt 
snaas  ofi  an^ovitieB)  we  fimit  tb  perfectly^  sattls^ 
tiat,  iriieB  aa  aEhi<niaftioit>  i»  insistMl  opaai  aaidA 
tftftlianda.  ClauaaaAflt,  tfas  oaaqjany  ha»  mr  right 
ta  aay  tbaH  tibe  acbitinatDr'  cannob  m>  indio  tibn 

rtuma  ofiwhii^  ha  is  tilapM^w  JMge  beoanse 
nmanftiiy,  plAQSibl)|p  or  noty.  dsaiaa  tiba*  ng^iir; 
lad,  on>  Uie  other  huid,  that  Obm  oompany  willi  not 
ka  pMJafltosd,  ii  it  has  goodi  tegal'  gvaand.  fDv 
iujinft  all  liisbility,  becanoe  tfaa  award  will'  not 
bawnunaira— en  winam  may  b»  bimi^^  open  it, 
aad)  it  ib  ttans-  ont  i^nb  the  Ibsf  i»m.bnn)iir  of 
the-  eompaMy,  tile  oomnaay  wiU  haTS'tka-benoftt 
otijt.  'Ehalr  ia  perfectly  settledl andar  the  Landi 
Clmtiof  Aot^  aaa,  no  qnestioir  of  thia^  kindi  oan  ba 
sasaA  aJbont  it.  IHiei  cases:  whidb  haw  been 
nantionad.  Bag.  t.  MatrvpeUtan.  OaimmawMMtw  cf 
Stwem-  (udi  m^.}-  and  BBg.  t.  Bwnium.  Loeal  AtOMt 
(u&b«up.),  wera-  not  apon.  an  Act-  containing  iiiia 
ollHi8«i  oe  showing-  so  nnaqnivocaUy  ae  this- doss 
dlafr  sometiung-  more  than  tha-  merer  quastioB  of 
liie  amount  of  oompensalnoix  ia  to  be'd&teiaiiined. 
i  rather  pretar-not  eipreasing- any  opinion  which 
I  may  havvftiFmed  np«n  those  oases.  Tbsrsiaa 
good  daal'  at  diificall^,  bnt  I  do-  nob  wmt  ud- 
awesaariiy  to  enter  intv  a  ariticisni  of  judgmenta 
npsn  a  duferant  A^sb  at.  Parliament.  They  ara 
undtmbte^y  decisions  of  judgeS'  of  -ncy:  faq^h 
authoTily ;.  bnt  I  am  bound  to  s^  aa  much  as 


thia,  tbat,  as  I  read  those  jad|gm*mtB,  and  what 
passed  in  the  case  of  Bntthy  y.  gsartaMjiha. 
XMMi  Bamri  (4]8.&BwI01^  thaf  seem  to  aa; 

that  tha  nana  denial  of  liahttity  by  tke  *.trm\imij 
ia  cnoagh  to  saapMid  the  lig^i  to  proceed  Vk  wag- 
of  aiiiitratiaa.  ^at  (nnleBS  it  taras  opoa  iiSbs^ 
aaaea  an  the  paitaealar  tems  of  tha  difier^it 
Btatotes)  is  inaaaasBteBt  with  what  has  ainee  beea 
dsteiaiiiisd  iit  tke  caaa  at  JBttraan  v.  JTorttnifft 
Xacol  JSboni  (37  UT^Bepi  N.  &.  3S6;  44  L.  T. 
Bepi.  N.  a  154;  6  Q.  K  Bit.  a&4^  tha  wirie 
fBOBaadiog  iaa  tfatt  caae  Aowiag-  that,,  evotwh^ 
than>  was  mattor  to  ba  mqoirad  into  ^  m  that 
caaa  thv*  waa),  amttoL  el'  hn*  affeetiag  tba  i^a^- 
and  nift  hsMoifity,  tiia  court  laaua  thafc  aMMsr^  ^a 
Mh  actMB  faaoaght  nyoa  tlia  aniraEd,  aiKi  md.  aot 
iaik  Ihs:  awand  had  taare^  beeaaae  Aa*  iaqadzy 
was  ana  lAivh  it.  was  necoMaiy  and  proper  to 
Make.  Ia  tfait  case  it  is  per&etlT  dor  ttet  the 
asrard  woald  lune  faaea  aastamed  iif  Aa  state  af 
iacts  had  been  faand  to  ha  aacb  as  Bowen,  laJ. 
igtuui  tfacaa  to.  ba  in  tha:  pnseat.  caaa.  Kow,  that 
teally  ia.  aU  whiak  I  iaaL  xt.  aacaaaary  to  sar.  Tha 
aaaemeian.  tea  nAidi.  I  eoaas  i^.  thak  Ae  Ceaate  aC 
jlppeaL  has  bem.  eatiroiy  ri^ilt,.  and  that  Ifla 
appeal  angh'i'  to  ha  diamossad  witii  cnat^  aad  I 
mora  yoor  LonUnpa  aceon&ogljf. 

Lord  Watsok — Itf  LaiA :  T  am  entveljif  <rf 
the  same  eptnion.  Comparing  the  308t6  sectifflt 
of  the  Public.  HeaUh  AcX.  187S  with  the  GSth  sec- 
tioB.  of  the  Lan&  CTausas  Adt  1845  I  see  na 
reason,  whatever  for  coming  to  the  concInsiiHi 
that  &  olWinaiit  under  the  one  clause  can  ba 
entitlad  to  a  remedf  which  is  denied  tx>  b  clkunant 
under  the.  other.  The  practica  under  the  Act  of 
1845  has.  been  authoritatiTeLy  settled  I  do  not 
thini:  thaii  the  aamfi  thing  can  be  said  of'  tfha 
practica  foUbning  upon  the  Act  of  1875.  Tbon 
are  some  decisrons  as  to  ^Ais  proceAxreon&r  the 
clkoses  of  its  predecesBon,.  the  !^Blic  Health  Ant 
of  WSS;  hot  even  there  there  is  no  conclttsiva 
series  of  aiithomties.  J.  find  that  in  1880,  in  tha 
case  refened  to  by  the  Lord  Chsncelto;.  of 
Burqew  v.  The  Wormunidh  ZocalBbard  (vii'gupX 
and  previously  in  1874  in  ti&e  case  ot'Uiiey  v.  T%b 
Todmarohn  Local  Baard  (3T  L.  T.  Hap.  TS..S.  448)1; 
the  procedure  taken  by  the  pibintiff  was  precisely 
that  adopted  by  the  rsspondbnt  in  tibia  present 
case,  ana  the  conrt  maintained  the  right,  of  tiW 
plaintiff  tOr  recover  in  an  action  brought  upon  an 
award,  although  tha  dieciaions  to  which  they  cams 
in  the  two  cases  were  different ;  in.  the  one  case 
they  sustained  and  iii  the  other  they  set  aside  tha 
award,  but  they  said  that  in  their  opiiubn  such  a 
eourse  of  pcocesdine.  was  perflectly  right.  Then 
I  quite  agree  with  the  finding^  of  Bowen,  L  JT.  that 
the  acts  of  the  local  boaid'  in  this  case  were  acta 
in  exercise  of  their  statutory  powers^  under  the 
Act  of  1875.  That  finding  has  not  been  seriouely 
inpea<^iedl  All  due  weight  was~  given  tb  it, 
apparently  without  objection;  By  tSo  Court  of 
J^ipeal,.  and  I  t£ink:that  it  miutliave' a. similar 
effect  upon  yonr  Lordships.  I  tiuicdSora  agnaa 
with  the  Lord  Chaacallor  that  the  jnc^inBnt 
under  appoai  ong^t  to  be  affirmed'  'with  oostsL. 

Lord FiTZGEKALD. — My  Lords:  The  only  diffi- 
culty which  I  have  felt  is  in  differing  from  the 
considered  judgment  of  Bowen,  L  J.  I  am,  how- 
ever, of  opinion  that  the  decision  of  the  Court  of 
Appeal  was  correct  on  the  interpretation  of  the 
statute,  and  that  even  if  the  argument  db  ineouve' 
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nitmH  is  applicable  the  balance  of  conyenience 
preponderates  in  favour  of  that  decision.  It 
'would  certainly  not  be  desirable  or  for  the  pablic 
intereets  that  the  n\;eived  interpretation  of  the 
'68th  section  of  the  'Lands  Clanses  Act  and  the 
long-settled  practice  thereunder,  should  be  de- 
parted from  in  the  constmction  of  the  306th 
aeotion  of  the  Public  Health  Act  1875.  The  two 
'Statutes  are  general  enactments,  each  affecting  the 
whole  kingdom,  and  ought  as  to  their  arbitration 
•clauses  to  receive  the  same  interpretation  unless 
the  differing  language  of  the  enactments  forbids 
it.  In  my  opinion  there  is  no  such  difference 
of  language  or  of  subject  as  requires  a  different 
interpretation  to  be  put  on  sect.  308  of  the  Public 
Health  Act  from  that  which  has  been  established 
tm  the  meaning  of  sect.  68  of  the  Lands  Clauses 
Act.  Looking  at  the  case  as  wholly  governed  by 
■sect.  308  of  the  Public  Health  Act,  it  seems  to  me 
to  be  clear  that  it  was  open  to  the  respondent 
^the  plaintiff)  to  pursue  the  course  of  having  the 
•fact  of  damage  and  the  amount  of  compensation 
«ettled  in  the  first  instance  by  arbitration.  In 
establishing  his  case  under  that  section  the  plain- 
<tiff  had  to  sustain  four  propositions,  viz.,  first, 
ihat  he  bad  sustained  damage ;  secondly,  that 
snch  damage  had  been  occasioned  by  reason  of 
the  exercise  by  the  local  authority  of  the  powers 
of  the  Act;  thirdly,  that  snch  damage  arose  in 
relation  to  some  matter  as  to  which  ne  was  not 
liimBelf  in  default ;  and^  fourthly,  the  amount  of 
compensation  to  which  he  was  properly  entitled. 
Any  dispute  as  to  propositions  one  and  four  is 
to  be  settled  by  arbitration.  The  fact  of  damage 
«ome8  first  in  the  section  and  is  the  foundation  of 
all  the  rest.  In  the  execution  of  his  duties  it  is 
difficult  to  see  how  the  arbitrator  can  avoid  inquir- 
ing whether  the  acts  complained  of  were  matters 
4one  in  the  exercise  of  the  powers  of  the  Act,  and 
as  to  which  the  claimant  was  not  himself  in 
•default,  so  as  to  limit  the  scope  of  his  assessment 
•of  compensation;  but  his  decision,  if  any,  as  to 
the  liability  of  the  defendants  in  point  of  law 
would  not  De  binding  and  would  be  inoperative. 
If  the  damage  complained  of  has  been  occasioned 
apparently  by  reason  of  the  exercise  of  the  powers 
of  the  Act,  the  arbitrator  proceeds  to  assess  the 
amount  of  compensation  limited  to  such  damage, 
and  leaving  it  open  to  the  defendants,  if  they 
think  fit,  to  contest  their  liability  to  the  amount 
awarded  on  any  grounds  that  may  be  open  to 
them.  The  course  pursued  here  seems  to  me  to 
"be  a  convenient  one ;  the  statute  does  not  forbid 
it,  nor  is  there  anything  to  be  found  in  its 
language  which  indicates  that  it  should  not  be 
open  to  the  party  who  alleges  that  he  is  injured 
to  elect  to  have  the  compensation  which  he  claims 
assessed  in  the  first  instance  in  the  manner 
prescribed  by  the  statute. 

Order  appealed  from  a^med,  and  appeal  dis- 
mieted  with  coiti. 

Solicitors  for  the  appellants,  Byrne  and  Lueat, 
£f3r  Homjray  and  'H.oXherion,  Brierley  Hill. 

Solicitors  for  the  respondent,  Mackeson,  Taylor, 
^and  Amould,  lor  Joseph  Higgs,  Prierley  Hill. 


Suliicial  (Committee  of  tijr  9nbs  Coutufl. 

June  12  and  13, 1884. 

(Present;  The  Bight  Hons.  Lord  Watsox,  Sir 
BA.RNZ8  Pbacock,  Sir  Bobebt  Colueb,  and  Sir 
BicHARo  Couch.) 

DtSON  v.  GODF&A.T.  (a) 

OV  APPEA.I.  FBOM  TUB  BOTAL  COUBT  01  THE  ISUXD 
OP  nSBSBT. 

Law  of  Jer»ey—Sd-off — Compentation — Liquid 
debt. 

By  the  late  of  Jeriey  a  claim  for  *el-qf,  or  "  com- 
peruaHon,"  ia  admissible  in  the  cateofa  "liquid" 
debt ;  that  is,  an  admitted  debt,  or  a  dti>t  eapaiiU 
of  being  readily  proved,  but  not  otherwise. 

Judgment  of  the  court  below  reversed. 

This  was  an  appeal  from  a  judgment  of  the 
Boyal  Court  of  Jersey  dismissing  a  claim  for 
"  compensation,"  or  set-off,  made  by  the  appellant 
in  an  action  brought  against  him  by  the  respon- 
dent, as  administrator  of  one  Helliwell  deceased, 
arising  out  of  a  building  contract. 

The  facts  of  the  case  appear  fully  from  the 
judgment  of  their  Lordships,  in  which  also  the 
anthorities  relied  npon  are  referred  to. 

Forbes,  Q.C.  and  C.  Dodd  appeared  for  the 
appellant. 

TTi^,  Q.C.  and  R.  Vaughan  WtUiams  for  the 
respondent. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships' judgment  was  delivered  by 

Sir  BoBBBT  Collier. — The  circumstances  under 
which  this  case  arises  may  be  shortly  stated  thus : 
On  the  18th  Sept.  1880  Mr.  Dyson,  the  defendant, 
entered  into  a  contract  with  lir.  Godfray, 
Greffier  of  the  States  of  Jersey,  on  behalf  of  the 
States  Karket  Committee,  for  the  purpose  of  exe- 
cuting and  completing  all  the  "  iron  founders', 
painters',  glaziers'  patent  work  mentioned  in 
certain  sp>ecification8  and  ^neral  oonditians," 
and  so  on.  There  follow  vanoas  provisions  usual 
in  contracts  of  this  kind ;  among  others,  that  the 
payments  shall  be  made  according  to  the  certifi- 
cate of  the  architect,  and  that  extras  are  to  be 
allowed  and  deductions  are  to  be  made  only 
according  to  his  certificate,  and  that  part  pay- 
ment is  to  be  made  in  the  first  place  of  75  per 
cent.,  and  sabseqaently  of  what  remains.  It 
concludes  in  these  terms :  "  And  it  is  hereby 
further  agreed  that  seven  days  will  be  allowM 
from  the  date  hereof  in  order  that  the  contractor 
may  examine  the  plans  and  specifications,  to  test 
the  accuracy  of  the  list  of  quantities ;  and  an; 
errors  discovered  therein,  and  communicated  in 
writing  to  the  architect  within  that  time,  will  be 
rectified,  and  be  added  to  or  deducted  from  the 
amount  of  the  contract  price,  as  the  case  may  be, 
but  no  additions  or  deductions  will  be  made  in 
respect  of  such  errors  after  the  expiration  of  the 
said  seven  days ;  such  additions  or  deductions  to 
be  made  by  the  architect,  whose  decision  shall  be 
final."  It  appears  that,  some  time  before  this, 
what  may  be  called  a  bill  of  quantities  was 
delivered  to  Mr.  Dyson,  and  the  only  matwial 
items  in  it  are  "  1500  feet  of  Helliwell's  patent 
glazing  round  base  of  tower,"  and  "21,200  fe«* 
superficial   Helliwell's   patent  glaaing  to  Main 
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roof  and  of  roof  of  tower."     Mr.  Dyson  put  his 

Srice  on  these  quantities,  187L  lOf .  and  18d5I.,  and 
e  made  his  tender  upon  that  footing,  ^rhich 
tender  was.  accepted,  and  led  to  the  contract 
which  has  heen  first  referred  to.  Fourteen  days 
were  given  for  the  discovery  and  rectification  of 
errors.  The  next  transaction  which  it  is  necessary 
to  refer  to  is  a  sub-contract  entered  into  between 
Mr.  Dyson  and  Mr.  Helliwell,  the  architect,  who 
had  a  patent  in  respect^of  glazing  work,  on  the 
20th^  Aug.  1881,  which  is  in  these  terms :  "  In 
consideration  of  your  executing  the  roof  glazed 
■work,  Ac.,  as  stated  in  my  contract  for  these 
-works,  and  at  the  sums  named  in  my  contract, 
I  agree  to  pay  to  you  the  sums  named  in  such 
contract,  and  amounting  to  2042{.  10*.,  imme- 
diately after  I  have  received  it  from  the  Markets 
Committee,  or  such  sums  as  I  may  receive  from 
them."  On  the  17th  Nov.  1882,  which  is  the 
next  date  of  importance  to  be  found  in  this 
very  meagre  record,  a  certificate  is  given  to  this 
effect :  "  New  Markets,  St.  Heliers,  Jersey.  Mr. 
J.  Dyson's  account.  Amount  of  contract,  in- 
cluding glazing  roofs  and  paintine,  42292. ; 
extras  on  deductions,  9{.  1S«.  Sd.,  making 
48381.  13*.  3d.  "Cash  on  account,"  32601.; 
deductions  for  less  value  in  gates,  201.,  making 
3270!.,  leaving  a  balance  of  9681.  13<.  3d.  due. 
On  the  6th  Dec.  of  that  year  an  order  was 
made  in  accordance  with  this  certificate  upon 
the  treasurer  to  pay  this  money  within  ten 
dajrs  from  that  date  to  Dyson,  being,  as  it  is 
stated,  the  balance  remaining  due  to  him  upon 
the  contract ;  and  it  will  be  observed  that  under 
this  certificate  the  whole  excess  of  the  extras  over 
deductions  was  92. 13s.  3<2.  The  plaintiff  attached 
this  sum  in  the  hands  of  the  treasurer  for  a  debt 
which  he  alleged  to  be  dne  to  him;  claiming 
4S51.  10a.,  being  the  balance  of  the  sum  of 
20422.  lOs.  which  Helliwell  was  to  be  paid  under  his 
contract,  and  brought  this  suit  to  recover  it.  There- 
upon the  defendfljit  obtained  its  release  upon 
giving  security.  He  states  in  his  case  that  he 
received  42182. 19«.  l\d.,  which  is  the  very  sum  he 
is  entitled  to  under  the  certificate  of  the  17th  Nov. 
1882.  Mr.  Dyson  defends  himself  against  this 
action  on  two  grounds.  Firstly,  that  in  the  bill 
of  quantities,  which  has  been  before  referred  to, 
there  was  a  material  mistake — an  over-statement 
of  the  quantities  which  would  amount,  according 
to  the  prices  given,  to  a  sum  of  3011.  4>.  7^(2. 
and  he  says  that,  instead  of  being  indebted  to 
Helliwell  in  4952. 10«.,  he  is  only  indebted  to  him 
in  1942.  5«.  4|<2.  He  contends  that  he  is  liable  to 
pay  Helliwell,  not  a  lump  sum  for  the  whole  of  the 
work  executed,  but  at  the  rate  of  so  much  per  foot ; 
and,  consequently,  that  he  is  entitled  to  a  deduction 
for  each  foot  less  than  the  number  specified.  It  is  to 
be  observed  that,  although  he  has  fourteen  days 
according  to  the  bill  of  quantities,  and  seven  days 
further  according  to  the  contiact,  to  point  out  any 
errors  in  the  quantities,  he  discovers  no  errors  until 
two  or  three  days  after  the  certificate  of  Nov. 
1882,  when  he  employs  another  architect  to 
make  the  measurements,  whose  measurements 
differ  from  the  measurements  of  Mr.  Helliwell. 
Their  Lordships  do  not  find  in  the  record  any 
such  allegation  as  was  made  in  the  case  presented 
to  them  on  thepart  of  the  appellant,  of  fraud  on 
the  part  of  Helliwell,  nor  is  there  any  direct 
allegation  even  of  mistake;  but,  be  that  as  it 
may,  they  ore  of  opinion  that  the  court  was 


substantially  right  in  the  view  which  they 
appear  to-liave  taken,  namely,  that  the  plaintiff 
accepting  the  sum  of  9682.  as  the  balance  of 
his  account,  that  sum  was  applicable  to  the  sub- 
contract  with  Helliwell,  to  wncu  he  was  bound 
to  pay  the  sum  due  under  it,  and  that,  if  there 
was  a  mistake,  it  was  for  the  Market  Committee 
in  Jersey  to  avail  themselves  of  it.  if  they- 
thought  fit  or  were  able  so  to  do.  Mr.  Dyson 
repudiates  no  portion  of  the  sum  as  not  dne 
under  the  contract,  but  lays  claim  to  the  whole  of  it 
under  pretence  of  a  charge  for  extras  for  which 
there  is  no  foundation,  inasmuch  as  the  only  extras 
certified  for  and  recoverable  amount  to  92.  13«.  3d. 
These  being  the  facts  of  the  case,  it  appears  to 
their  Lor^hips  that  the  court  was  right  in 
holding  that  the  defendant  could  not  contest 
the  claim  of  Helliwell  to  the  balance  of  4952. 
But  another  question  of  more  difiiculty  arises. 
The  defendant  claims  what  we  should  call  a  set- 
off, but  which  perhaps  is  more  properly  called, 
according  to  the  civil  law,  a  claim  for  compensa- 
tion, and  he  puts  it  in  this  way  :  "  En  efiet,  le  dit 
Sieur  Dyson  a  fait  an  dit  Sienr  Helliwell  des 
foumitures  pour  la  reconstruction  du  march^  a 
lard  pour  une  somme  liquide  et  admise  an 
montant ;"  the  whole  sum  amounts  to  3682. 18«.  7d. 
As  far  as  their  Lordships  are  able  to  see  from  this 
record,  the  courts  of  Jersey  have  taken  no  notice- 
whatever  of  this  demand  beyofid  dismissing  it. 
They  do  not  aniear  to  Have  applied  their  minds 
to  it  in  the  sligntest  degree  in  order  to  ascertain 
whether  the  claim  was  liquid  or  illiquid,  or 
whether  it  was  true  or  false.  It  has  been 
argued  on  the  part  of  the  plaintiff  that,  according 
to  the  law  of  Jersey,  no  claim  whatever  for 
compensation  is  admissible;  and  it  was  said  that 
such  had  been  once  the  law  of  Normandy. 
Undoubtedly  the  law  of  Jersey  -was  foundeid 
originally  upon  the  law  of  Normandy,  and  such 
may  have  been  the  law  of  Normandy  600  or 
700  years  ago;  but  their  Lordships  think  it  is 
nnnecessary  to  go  back  -to  so  ancient  a  date.  On 
referring  to  Basnage,  a  book  frequently  quoted  in 
Jersey  as  an  authority  (as  appears  from  the  report 
of  the  commissioners),  it  is  said,  that  although 
originally  what  are  called  letters  from  the 
Chancellerie  were  necessary  in  order  to  enable  a 
defendant  to  set  up  a  claim  by  way  of  compensa- 
tion, yet  that  in  his  time  this  claim  could  be  made 
"  ipso  jure,  nonobstant  le  transport  etan  prejudice 
du  cr&ncier  arretant,  avant  la  declaration  de 
oompenser."  This  view  is  confirmed  by  Terrien, 
who  has  been  referred  to  in  more  than  one  caee 
before  this  board  as  some  authority  with  respect 
to  Normandy  and  Jersey  law ;  and  it  is  also  in 
accordance  with  the  book  upon  Jersey  law  by  De 
Geyt,  which,  as  far  as  their  Lordships  are  aware, 
is  the  most  authoritative  work  on  Jersey  law,  pub- 
lished comparatively  recently  as  a  compilation  of 
all  the  law  relating  to  the  administration  of 
justice  in  the  island,  but  -written  some  hundred 
years  ago.  According  to  these  authorities,  a 
claim  by  way  of  compensation  is  admissible  when 
it  is  for  a  demand  which  is  termed  liquid.  Perhaps 
the  best  definition  of  what  may  be  called  a  liquid 
demand  is  found  in  Pothier,  "  Ohligations,"  1st  vol., 
part  3,  chapter  4,  paragraph  628 :  "  II  faut  3°  gue 
la  dette  qu  on  oppose  en  compensation  soit  liquide. 
Une  dette  est  hquide  lorsqu'il  est  constant  qu'il 
est  dft,  et  combien  il  est  du,  mm  cerium  est  an  ef 
I  quantum  debeatitr.    Une  dette  contcstde  n'est  done 
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p(M  Uquide,  il  ne  peat  dtre  opposfe  eit  eoi&peiiM« 
tioQ,  h  H)oiii8  qne  ce)i|i,  qui  Voofkoae,  n'ea  ait  I* 
poreuTe  ik  la  main,  et  ne  tioit  en  eUtt  de  la  joatifter 
prouptement  et  sosapiairemeitt."  The  ooiirts  of 
JeMejF  cmght  ta  haTe  ascertained  vkether  thia 
KM  A  liquid  demand  in  that  senae.  If  they  Wd 
Um/iA  imi  it  iras  a  demand  made  for  the  pnrpeaa 
at  delaying  payment  of  the  aum  songht  in  the 
aetiodt,  that  TConld  be  a  good  ground  for  dia* 
miaaitw  it.  On  the  other  hand,  if  they  thoHght 
thai  the  objeotions  to  it>  vere  friTOMoa,  tliiA 
Konld  be  a  groand  for  diamisaing  the  objectioa*, 
Agwn,  if  they  came  to  the  oonohiaion  that  iaatfad 
of  hnng  an  admitted  debt,  or  a  debt  capable  of 
beiiw  readily  proved,  it  raised  a  question  whi«h 
would  give  rise  to  seriooa  litigation,  it  tronld  noH 
■pgoffBrfy  oome  under  the  head  of  a  liquid  demand. 
B«t  all  these  questions  must  be  considered  by  the 
oonrts  and  inasmuch  as  they  have  not  ap}>lied 
their  minds  to  them,  their  Lordships  think  that 
tWcaae  should  go  back  to  the  ^yal  Court  of 
Jwaey  for  the  purpose  of  dealing  vith  tlua  set-off 
in  the  manner  -which  haa  been  indicated.  Under 
these  eircumstanoes  their  Lordships  wiQ  humhW 
ad-viae  her  Majesty  that  it  ought  to  be  declared 
that  James  Dyson  is  justly  indebted  to  T^omaa 
WHUam  HeUivell  ia  the  sum  of  ^»5l  \0t.  s«ed 
ftw,  hnt  that  the  decree  or  order  «f  the  KcmJ 
Court  of  Jersey,  of  the  28id  May  1883,  appealed 
from,  ought  to  be  reversed  to  the  extent  of 
309}.  da.  7(j.  of  the  said  principal  sum  of  4962.  )0a, 
and  that  the  said  decree  or  order  ought  to  be 
reversed  in  so  far  as  it  rejects  the  plea  of  com<. 
peiisation  set  up  by  the  appellant ;  and  that  th» 
cause  ought  to  be  remitted  to  the  Boyal  Cowi 
of  Jersey  to  consider  and  determine  whether  the 
anpellant's  oonnter  claims  to  the  amount  of 
3wi.  8a.  ?d.  are  in  -whole  or  in  part  liquid  debts,  or 
debts  ^  incentest^  on  du  humus  incoateetahtea." 
as  alleged  by  the  appellant,  and  to  proceed 
fnrther  ii^  the  cause  as  may  seem  just.  There 
-will  be  no  costs  of  this  appeal. 

Solicitors  for  the  appellant,  WUHanuon,  Bitt, 
and  Co. 

Solicitors  fbr  the  respoadentt  Tan  SanAm, 
Oumming,  and  Jrmiittfff,  for  MiUb  and  JBibby-, 
Hnddersfleld. 


JwM  J3,  \7,  md  Jtdtt  12. 1884, 

(Present :  The  Bight  Hons.  Lord  Watschi,  Sir 
Barnss  Feacock,  Sir  SoBsaT  Coluek.  and  Sir 

ItlCHABO  Cot'CH.) 
ThI  OOMMISSIOITER  70$  AaILVAVS  t.  TbOHIY.  (a> 
o;K  Ari?£U<  r&OX  THE  SVFKEVE  COtRI  <)X  ^W  SOVTH 

Jm»  of  Nev  South  Wvlatrr^Um  of  tUom  ZocMao^ive* 
<m  ^<a»tioay«-^6W.  ^  VU*.  No,  l^.^'SM.  4a  Vict. 

No.  as. 

At  tb^  Tmimcajft  Ejeteution  Act  1860  of  NtW' 
South  W»U8  (4»  riot.  AV  25>,  sect.  3.  (&• 
CommiMumtr  (/  S^H-ietty*  va*  atUhovived  to. 
fiutiutain  cmH  loork  a  travtway  eoi»Mruet»i  imier 
a,  i'9p»aled  ^ct  o/  lii79i,  »nH  tQ  ea^txivf  (di  th» 
wnffetia  and  avthotnl>ie«  eo))jfivr«i  uj^  him,  ha 
that  Act  and  the  Act  ^  Viet.  No.  19  iveoxpor«tt«d 
^et^cith.  The  laitev  4ct  (the  Gov^mjiient  &»tU 
ways  Act)  by  sect.  lOO  viade  it  liiw/ul,  wtder' 
primer  regulations,  "to  v«e  and  employ  locotMtiv« 

ia)  Beported  by  O,  E.  Haldkn,  £aq.,  Barrister  at-Law. 


•N^NM  ar  fliW  wu»ri»f  fowtr,  and  eMvJojfsa 

«ii»4  vtaggim*  to  h*  ihwrant  orvn^^efhd  iA«i«ky ;" 

tmd  bv  net  141  ih»  woni  **  raMwoy"  ihalt  h»  aoa* 

thued  ia  «arfea<i  <o  a»y  trauuMnf  eotutrueied  M* 

iMrhett  «««ieir  ih»firt»i9i»u»  ef  the  Aet. 

BM  (r«vMr«JM9  th»  jttigwtmt  of  the  mwW  Mowy. 

ttot  U  w«M  Jmv^it  to>  «••  a  "sfcam  fntior"  uf». 

»  itnat  hamntttu  v/oufhei  uudtr  met.  8  </  iA» 

3Vam«Miy*  Act  <^  188ft 

Taia,  -was  an  appeal  from  a  ji^tonent  ot  th» 

Supreme  Court  of  Jfew  South  'V^Iee    fMartiiu 

C,J..  Windeyer  and  Innes^  J j.)  making  absolute 

a  riiie  for  a  new  trial  in  an  action  brous^t  by  th^ 

respondent  against  the  appellant,  on  the  ground 

of  misdirection,  and  iVa,i  the  verdiet  was  agaiast 

the  -weight  of  evidence.    The  facts  of  the  caaa 

appear  8ufBcient)y  from  the  judgment  of  their 

Lordships. 

Pavey,  q.C»  Jfigby,  Q.O,  and  J.  Ik  WW» 
-who  appteared  for  the  i^iellant>  contended  that 
the  Tram-ways  Ao^l  oS  I89&  anthorised  the  emaloy*, 
meat  of  steam  as  a  motive  power  on  the  street 
tramway  -where  the  accident  happened,  and 
therefore  there  was  na  misdirection;  farther,  on 
the  question,  of  negligence^  the  weight  of  evidcmce 
vaa  u>  favour  of  thQ  defendant,  and  the  verdict 
was  ri^t. 

W.  CU»ke,.  Q.C.  aad  C,  G.  Wli^  for  the  nspom- 
de«t,  were  requested  to  eoRiSne  their  argnaneat  t« 
the  legality  «H  th«i  lue  of  ateftm-en^nea  oq  th» 
tramway,  a»  to  whi<^  thw  argfued  that  they  wwa 
illegal  «md  a  na)3WM!^  ualeBa  expressly  saiBctioBed 
by  legislative  eWit«keat,  whicth  vas  not  th*  «aw 
here.    They  eited 

Jlia*»  T.  tMUmieg  Wtmihtmf  Otmpuny,  Zi.Xa^SQ.B« 
7aS)18L.T.&vi  N.  a. 90ft. 

Davey,  Q,0.  was  heard  in  r^Iy. 
At  the  conclusion  of  the  argun^nts  their  LonU 
ships  took  tim9  to  oansider  theu*  judgment. 

Juki  1^^>» Their  Lauissira  gave  jodnnent  •• 
foUova  i->'nus  appeal  is  ta  a  auit  brought  hy  th» 
reapcadeBt,  as  ad»iniatratrix  of  Miehael  Toohtgr. 
in  the  Supreate  Court  eif  New  South  Wales,  agaiiBt 
the  appeUaat  for  neghgesce  i«  driTing  aad  nutaag^ 
iug  what  is  called  ia  t«e  detdaratioB  a  traas  motors 
and  a  train  of  tram  earriagei  attached  thereto^ 
upon  aad  along  a   paUie    street   in    the  eity 
of  Sydney,  called  liBaabeth^treet.  and  thereby 
causing  the  drath  of  Michael  Toohey.    The  defnt^ 
^uit  pleaded  aetb  guiHy,  hbcm  whieh  the  plaintiff 
took  issue.    At  the  tnal  before  Faucett,  J.  the 
jury  found  a  verdict  for  the  defendant.    A  nikk 
for  a  mew  trial  was  moved  for  oa  the  grounds.  (U 
that  the  verdict  waa  againat  evidenoe  and  th» 
vei^t  <rf  evideaioe;  0  that  Fauoett.  J.  shoaM 
not  have  direeted  the  j^ry^  that  the  defendant  had 
a  \iflBl  light  to  mn  ateasa  naotora  upon  the  traaK 
-way  lines.    There  ia  no  note  of  the  summing-ap  t» 
tW»  jiury,  hat  it  seema  to  have  been  admitted  ttai 
thia  dwectioB  -was  giv«n.    On  the  arf[um«nt  of  tkft 
rule,  a  const  -was  added  to  the  dechtratioB  by  )eav» 
of  the  oonrt,  which  stated  that  the  defendaat 
wroBfj^fnUy  drove  and  cawed  to  he  driven  aloag  & 
certain  highway  in  the  city  of  Sydney  a  certain 
dangerous  maehine.  to  -wit.  a  certain  steam  inotar 
or  engine^  and  the  said  Miehael  Toohey.  whibt 
lawfuUy  using  the  said  highway  with  his  bona 
and  cart,  was  rtruck  and  knocked  dawn  by  the 
said    steam-engine    of    the  defendant  being  ao 
driven  as  aforesaid,  and  his  death  was  caused  aa 
Digitized  b. 
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stated  in  the  first  count.  The  Supreme  Conrt, 
consisting  of  three  judges,  after  hearing  counael« 
ordered  a  new  trial  on  both  grounds.  The  Com- 
missioner  for  Railways  hM  appealed  to  Her 
Uajesty  in  Council  on  the  gronnds  tbat  the 
«iimloyinent  of  steam  as  a  motive  power  was  not 
tmbwfnl,  and  that  on  the  c^estion  of  negligence 
the  weight  of  evidence  was  m  his  favour.  As  the 
former  question  was  the  first  argued  before  their 
L(H-dshipe,  they  will  dispose  of  it  first.  The  tram- 
road  upon  which  the  steam  motor  was  being  driren 
«t  the  time  of  the  tkctAdtmt  was  authorised  to  be 
«oiistnicted'  by  an  Act  of  the  Lcgislatore  of  New 
South  Wales  (42  Vict.  No.  18),  passed  in  1879. 
By  the  third  section  of  that  Act,  the  Commis* 
siooflr  of  Railwaya  was  charged  with  the  constmc* 
tioD  aad  completion  of  this  tramroad,  and  was  to 
liaye  all  suchpowers  and  authorities  created  by 
the  Act,  22  Vict.  Ho.  19,  as  were  necessary  for 
fully  carrying  into  effect  the  purposes  of  the  Actj 
And  then  followed  a  proyimon  similar  to  that 
in  the  fifth  section  of  the  Act  which  follows.  By 
MiOthtT  Act  passed  in  1880  (43  Yict.  Ho.  25),  and 
called  the  Tramways  Extension  Act  1880,  the 
Act  of  1879  was  repe^ed.  And  by  the  second 
aeetioB  it  was  enacted  that  tntmways  for  convey' 
ing  paspiengerB  and  their  luggage  and  other  goods 
mad  merchandise  should  be  constructed  as  soon 
.as  ooBveniently  might  be  along  the  several  routes 
set  forth  in  iae  first  Mid  third  sebedules  thereto, 
4UI  wdl  as  akmg  any  other  route  or  routes  within 
the  city  of  Sydrcy  and  the  sabm-bs  theraof  which 
B^i^t  be  approved  by  the  €k>Temor  with  the 
4idTiee  of  the  Bxecutire  Comieil.  The  fifth  section 
is  as  ioUows:  "The  Commissioner  for  Railways 
shall  be  changed  with  the  constmction,  compie- 
tion,  and  maintenance  of  all  tramways  oonstmcted 
or  mahitaiaed  snder  this  Act,  and  shall  have 
power  to  enforoe  tolls  or  charges  for  the  carriage 
■of  passengers,  iT^igage,  aad  goods  by  and  along 
4Biy  soch  tramway,  and-sfaallhare  and  may  exer- 
eiae  all  suchpowers  and  anthorities  created  by  the 
Act,  32  Vict.  Ho.  19,  as  are  necessary  for  fully 
carrving  into  effect  the  purposes  of  this  Act,  and 
shall  be  subject  to  all  the  hke  rales,  regulations, 
liabilities,  and  ol^gations  in  relation  thereto  as 
he  is  subject  to  in  respect  of  railways  by  the  said 
Act,  so  far  as  the  same  are  applicable  to  such 
purposes ;  and  except  as  herein  expressly  enacted 
all  other  the  provisions  of  the  said  Act  applicable 
to  the  construction,  cwnpletiou,  maintenance, 
conduct,  and  working  of  and  to  the  imposing  of 
toUs  or  charges  for  the  coaveyance  of  passengers, 
goods,  or  chattels,  and  generally  to  the  regulation 
of  the  lines  of  railway  to  be  constructed  there- 
onder,  shall  so  Ur  as  applicable  as  aforesaid  apply 
to  the  construction,  completion,  management, 
maintenance,  conduct,  working,  imposition  of 
charges  for  and  regulation  of  the  tramways  tn  be 
constructed  under  this  Act."  AJthough  the  words 
"maintained  under  this  Act"  occur  in  the  early 
part  of  this  section,  the  concluding  words  show 
(bat  it  was  intended  to  apply  to  the  tramways 
deseribed  in  the  first  and  third  schedules  which 
were  to  be  constructed  under  ttat  Act,  The 
construction  of  this  fifth  section  is  not  free  from 
'difficulty.  The  words  in  the  latter  part,  "  so  far 
4ts  applicable  as  aforesaid,"  seem  to  refer  to  the 
previous  words  "necessary  for  fully  canring  into 
effect  the  purposes  of  this  Act."  Ana  if  it  is 
■considered,  looking  at  the  second  section,  that 
the  purposes  of  the  Act  were  nob  merely  the 


construction  and  maintenance  of  the  tramway, 
but  the  conveying  passengers  and  their  luggage 
and  other  goods  and  merchandise,  the  latter  part 
of  the  section  may  reason^kbly  be  construed  as  ap- 
plying to  the  means  of  traction.  But  the  section 
which  is  applicable  to  the  tramway  in  Elizabeth- 
street  is  the  third.  That  tramway  is  described 
in  the  second  schedule,  and  the  third  section 
enacts  that  the  tramway  described  in  the  second 
schedule,  and  all  buildings,  offices,  and  works  con- 
nected therewith  constructed  under  the  authority 
of  the  repealed  Act,  shall  be  maintained  and 
worked  by  the  commissioner  under  the  authority 
of  that  Act,  who  for  that  purpose  shall  and  may 
exercise  all  the  powers  and  authorities  and  incur 
all  the  obligations  respectively  conferred  and  im- 
posed upon  him  by  that  Act  and  the  Act  incorpo- 
rated therewith  with  reference  to  tramways  to  be 
constructed  thereunder.  The  Act  incorporated 
by  the  fourteenth  section  is  the  22  Vict.  No.  19. 
Sect.  100  of  that  Act  makes  it  lawful  for  the 
commissioner,  under  and  subject  to  such  orders, 
restrictions,  and  rcgnlationB  as  shall  from  time  to 
time  be  made  by  the  Governor,  with  the  advice  of 
the  Executive  Council,  to  nse  and  employ  loco- 
motive engines  or  other  moving  power,  and 
carriages  and  waggons  to  be  drawn  or  propelled 
thereby,  and  to  carry  and  convey  upon  the  rail- 
ways all  such  passengers  and  goods  as  shall  be 
offered  for  that  purpose,  and  to  make  such  charges 
in  respect  thereof  as  may  from  time  to  time  be 
determined  uptm  by  the  Crovemor,  with  the  advice 
of  the  Executive  CcunciL  And  by  sect.  141  the 
word  "  railway"  shall  be  construed  to  extend  to 
any  tramway  constructed  or  worked  under  the 
provisions  of  the  Act.  Their  Lordships  think 
there  can  be  no  doubt  that  by  locomotive  engines 
in  this  Act  engines  worked  by  steam  were 
intended;  and  with  reference  to  their  use  on  tram- 
ways, it  is  not  unimportant  that  sect.  115  gives  to 
the  commissioner,  subject  to  the  approval  of  the 
Governor  and  Executive  Council,  power  to  make 
regulations  for,  among  other  purposes,  regulating 
the  mode  by  which  and  the  speed  at  which 
carriages  using  the  railways  are  to  be  moved  or 
propelled.  In  their  Lordships'  opinion,  the  pro- 
vision in  the  third  section  of  the  Tramways  Ex- 
tension Act  1880,  that  for  the  purpose  of  working 
the  tramway  described  in  the  second  schedule  the 
oommisaioner  should  and  might  exercise  all  the 
powers  and  authorities  conferred  upon  him  by  the 
32  Yiot.  No.  19,  with  reference  to  tramways  to  be 
eonstraoted  under  it,  made  it  lawful  foi'  him  to 
nse  the  steam  motor  upon  the  tramway  in  Eliaa- 
beth-street.  In  the  order  of  the  Supreme  Court 
for  the  new  trial,  the  direction  is  stated  generally 
"that  the  defendant  had  a  legal  right  to  run  steam 
motors  upon  the  tramway  lines,"  and  it  would 
seem  from  the  reasons  of  the  judges  that  it  was 
thought  necessary  to  decide  the  question  as  to 
the  tramways  in  the  first  and  third  sekednles  as 
well  as  the  secou'l.  If,  however,  the  direction  is 
right  as  to  the  tramway  in  qnestion  in  this  aotion, 
the  verdict  cannot  he  set  aside  for  misdirection. 
It  is  not  neoessai'y  for  their  Lordships  to  come  to 
any  decision  as  to  the  nse  of  steam  motors  upon 
the  other  tramways,  bnt  they  may  say  they  think 
the  fifth  section,  though  the  construction  of  it 
may  not  be  free  from  doubt,  is  sufiicient  to  make 
the  use  of  them  legal.  Although  the  use  of  the 
steam  notor  upon  the  tramway  was  lawful,  the 
commissioner    would    be    liablq  tor  an    injury 
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caused  by  the  negligent  nse  of  it,  and  their  Lord- 
ships agree  with  the  Snpreme  Court  in  thinking 
that  the  verdict  as  to  this  was  against  the  weight 
of  the  evidence.  [Their  Lordships  went  through 
the  evidence  and  continued :]  The  weight  of  evi- 
dence was  greatly  in  the  plaintiffs  favour,  and 
there  was  no  apparent  reason  for  discrediting  her 
witnesses.  The  appellant  has  failed  to  show  that 
the  order  for  a  new  trial  oaght  to  be  reversed, 
and  their  Lordships  will  humbly  advise  Her 
Majesty  that  it  should  be  amended  by  omitting 
the  second  ground.  The  costs  of  the  appeal  will 
be  paid  by  the  appellant,  as  the  order  is  fnUy 
supported  by  the  first  ground  on  which  it  was 
granted. 

Solicitors  for  the  appellant,  John  MaekreU, 
Maton  and  Co. 

Solicitors  for  the  respondent,  Donniihome  and 
E%cer. 


Supr^M  Court  of  InMcatnre. 

COURT  OF  APPEAL. 

Friday,  June  13, 1884. 

(Before  BAOoALLAr,  CoxtON,  and  Lixslet,  L.JJ.) 

Ex  parte  ChJLtm ;  JSe  Ct.ARK..  (a) 

Banhmptey — Scheme  of  arrangement — Itehtort' 
discharge — CommHiee  of  intpeetion — Bankruptcy 
Act.  1883  (46  #■  47  Viet.  e.  52),  sect.  18. 

Certain  debtors  having  presented  a  banhrupfeu 
petition,  a  scheme  of  arrangement  under  the  provi- 
sions of  sect.  18  of  the  Banlcrnptcy  Act  1883  too* 
duly  assented  to  by  the  creditors,  which  provided 
for  the  appointment  (int^ralia)  of  a  trustee  and  a 
committee  of  inspection,  and  also  that  "  the  debtors 
shall  be  discharged  when  the  committee  of  inspec- 
tion shall  so  resolve." 

Held,  that  the  date  of  the  discliarge  being  l^  to  the 
discretion  of  the  committee  of  itispeetioih  the 
selieme  was  not  reasonable  atid  ought  not  to  be 
approved  of  by  the  court,  though  the  debtors  eon- 
eurred  in  asking  for  its  approval. 

This  was  an  appeal  from  a  decision  of  Mr.  Begis- 
trar  Murray,  refusing  to  give  the  approval  of  the 
court  under  sect.  18  of  the  Bankruptcy  Act  1883 
to  a  scheme  of  arrangement  which  had  been  duly 
accepted  and  confirmed  by  the  creditors. 

The  debtors,  Clarissa  and  Qeorge  Clark,  who 
had  carried  on  business  in  partnership  as  book- 
binders, presented  a  bankruptcy  petition  under 
the  Bankruptcy  Act  1883. 

At  the  first  meeting  of  creditors  a  scheme  of 
arrangement  was  proposed  by  the  debtors  and 
was  accepted  by  the  creditors  by  a  special  resolu- 
tion, as  provided  by  sub-sect.  1  of  sect.  18.  This 
was  connrmed  by  a  resolution  passed  at  a  subse- 
quent meeting  of  the  creditors,  as  provided  by  sub- 
sect.  2  of  sect.  18,  the  meeting  being  held  after 
the  public  examination  of  the  debtors  had  been 
concluded,  as  provided  by  sub-sect.  3  of  sect.  18. 
The  debtors  then  applied  to  the  court  for  an 
order  approving  of  tne  scheme  and  the  official 
receiver,  as  provided  by  sub-sect.  5  of  sect.  18, 
made  a  report  to  the  court. 

(o)  B«ported  by  V.  O.  Biss,  Esq.,  BarritMr-M-Lair. 


The  scheme  of  arrangement  amongst  other 
things  provided : 

(1)  That  Hr.  A.  James  be  appointed  tmsiee  under  the 
■oheme  to  adminiater  the  debtors'  property  and  manage 
their  bnaineaa,  at  inoh  remnseiatioii  as  the  oommittee  of 
iaspeotion  might  &z ;  (3)  That  Mr.  W.  Spiear,  Mr.  A.  W. 
Bentle?,  and  Mr.  J.  lohenhanaer  (thne  ot  tiiepiiiMi- 
pal  oreoiton),  be  ^>poiiited  a  oommittee  of  inapentioii, 
for  the  pnrpoae  of  anperintendiag  the  administcatioB  of 
the  debtora'  property  and  the  mnnagenmit  of  thaJr 
bnaineaa  by  tiie  tnuitee;  (4)  All  tlie  prupagU  of  the 
debtora  di^aible  amongat  their  oredttors  diafi  veat  in 
the  trtiatee;  (S)  The  trastee  shall  oarry  on  and  maaage 
the  bnaineaa  of  the  debtora  nndar  the  dirsotioD  sai 
anperintendenoe  of  t>ie  oommittee  of  inapeotion  for  ioeli 
time  a*  may  be  determined  by  the  oommittee :  (6)  The 
tmatee  ahaU,  if  the  oommittee  of  inspeotioa  at  any  time 
aodireot.  oeaae  to  oarry  on  and  manage  tiieaaidbnainaaa, 
and  ahail  adl  or  otherwiae  dispoae  A  tiie  aane,  and  the 
aaid  property  or  any  part  thareof,  in  anoh  laBaDDar  aad 
on  anoh  terma  aa  the  oommittee  «(  iaapeetian  may  fnn 
time  to  time  direct ;  (9)  The  debtora  ahall,  and  wul,  aid 
to  the  ntmost  of  their  power  the  raaUaation  of  Oidr 
property  aad  tiie  oarrying  on  or  aale  at  titeir  haataaaa, 
and  tm  dlatribvtiaB  ot  the  prooeeda  anoog  fhair 
ereditoia,  and  ahall  be  diaeharged  whan  tha  oommittaa 
of  inapeotion  ahaU  ao  leaolTie. 

The  ofKcial  receiver  in  his  report  to  the  coait 
stated  that,  having  regard  to  section  28  of  tbe  Act, 
be  had  no  reason  to  believe  that  the  debtors  had 
committed  any  misdemeanour  undw  the  Act,  or 
part  2  of  the  Debtors  Ac*  1869,  and  that  no 
facts  had  come  to  his  knowledge  which  induced 
him  to  believe  that  the  debtors  bad  committed 
any  of  the  offences  referred  to  in  sub-sect.  3 ;  but 
he  submitted  to  the  court  that,  under  the  Bank- 
ruptcy Act  1883,  the  creditors  had  no  power  to 
suspend  or  grant  the  discharge  of  the  debtor,  and 
that  such  power  ought  not  to  be  conferred  npon 
the  committe  of  inspiection. 

The  application  was  heard  on  the  21st  Hay, 
when  the  registrar  refused  to  approve  of  the 
scheme,  being  of  opinion  that  the  provision  with 
reference  to  the  discharge  of  the  debtors  was  not 
authorised  by  the  Act,  that  it  was  ultra  vires  the 
creditors,  and  that  it  was  therefore  not  reason- 
aUe. 

The  debtors  appealed. 

Sidney  Woolf  for  the  appellants. — There  is 
nothing  in  the  Act  to  prevent  the  debtors  and 
their  creditors  agreeing  that  the  debtors'  after- 
acquired  property  shallbe  applied  in  payment  of 
their  debts,  and  this  is  really  the  effect  of  post- 
poning the  discharge.  Sect.  18  of  the  BankmpU^ 
Act  1883  is  in  very  general  terms.  There  is 
nothing  to  show  what  the  scheme  of  arrangement 
shall  or  shall  not  contain,  it  must  be  reasonable  and 
calculated  to  benefit  the  general  body  of  the  credi- 
tors. Is  it  nltra  vires  for  the  creditors  to  agree  with 
the  debtor  that,  instead  of  being  adiu(^^  a  bank- 
rupt, he  shall  hand  over  to  them  all  his  propertf . 
present  and  future,  until  such  time  as  they  shall 
think  fit  to  grant  him  his  discharge  ?  If  they  can 
do  this,  why  can  they  not  delegate  the  fixing  of 
the  time  of  the  discharge  to  the  committee  of 
inspection  P  This  oannot  be  unreasonable  it  the 
debtor  consents  to  it.  [Baogallat,  L,J. — Does 
not  the  provision  take  away  from  the  court  the 
determination  of  the  question  of  the  dischaigef] 
The  creditors  could  resolve  that  the  debtors 
should  have  a  discharge  at  once.  The  power 
given  to  the  court  by  sub-sect.  6,  to  consider  the 
conduct  of  the  debtors,  is  not  interfered  wiUi. 
The  ofiicial  receiver  ha^  not  said  anything  a^inst 
the  conduct  of  the  debtors.    It  was  not  the  intea- 
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tion  of  this  Act  to  take  away  from  the  creditors 
the  power  which  thev  bad  in  a  liquidation  hy 
arrangement  under  the  Act  of  18^,  of  saying 
whether  they  would  retain  control  over  the 
debtor's  after-ac4uired  property.  If  the  word 
''  release  "  had  been  used  instead  of  "  discharge  " 
there  could  have  been  no  objection  to  the  pro- 
Tision.  Under  the  prorisions  of  rule  163,  on  the 
approval  of  the  scheme  by  the  court,  the  power  of 
the  court  is  at  an  end.  Tfke  scheme  might  provide 
tor  a  meeting  of  the  creditors  at  some  mture  time 
to  consider  the  debtor's  discharge,  and  why  may 
the^  not  delegate  that  decision  to  the  committee 
of  inspection  P  [Cotton,  L.J. — I  doubt  whether 
the  creditors  can  delegate  the  power  of  determin- 
ing any  question  as  to  the  property  or  the  dis- 
charge of  the  debtor,  so  as  to  bind  absent  or 
dissentient  creditors.]  If  the  creditors  are  bound 
to  give  the  debtor  an  immediate  discharge,  then 
any  property  which  he  would  be  entitled  to  in  the 
future,  as  on  the  death  of  his  father,  could  not  be 
available  under  a  scheme  of  arrangement.  The 
power  of  the  creditors  is  unlimited,  except  that 
the  court  can  withhold  its  approval,  and  the 
creditors  must  therefore  be  able  to  delegate  that 
power  to  three  respectable  members  of  their  body. 
The  decision  of  Ex  parte  Hope  (38  L.  T.  Rep. 
N.  8.  762 ;  9  Ch.  Div.  398)  does  nor,  apply  to  this 
case,  as  sect.  125  of  the  Bankruptcy  Act  1869 
gave  an  express  power  to  the  creditors  to  grant 
the  discbarge.  He  also  referred  to  Bankruptcy 
Act  1883,  sect.  18,  sub-sects.  1  to  13  and  28,  and 
sect.  4i. 

Bijfham,  Q.C.  and  Cluihnert,  for  the  official  re- 
ceiver.— It  was  intended  under  this  Act  that  the 
debtor  should  get   his  discharge  either  in  bank- 
ruptcy or  by  means  of  a  scheme  approved  of  by  the 
court,  and  that  as  soon  as  the  scheme  was  approved 
it  should,  ip*o  facto,  operate  as  a  discharge.    It 
was  never  mtoided  that  the  power  given  to  the 
court,  of  granting  a  discharge,  should  be  remitted 
to  an  irresponsible  body,  who  could  hold  a  rod  over 
the  debtor  for  the  rest  of  his  life.    They  might 
decline  to  grant  him  his  discharge  until  they  had 
received  20a.  in  the  pound  and  an  exorbitant  rate 
of  interest,  and  insist  on  his  services  until  that 
was  paid.    Sect.  18  prescribes  a  certain  procedure 
whicn  is  intended  to  put  an  end  to  the  creditors' 
rights  and  make   the   debtor  a  free  man.    ^he 
power  given  to  the  court  in  a  bankruptcy  to 
anspend  the  operation  of  an  order  of  discharge, 
or  to  grant  it  on  conditions  as  to  future  earnings 
or  after-acquired  property,  applies  in  bankruptcy 
only.    Here  the  scheme  mignt  provide  that  a 
certain  part  of  the  future  property  of  the  debtors 
(probably  the  whole  would  oe  tmreasonable)  should 
pass  to  a  trustee  for  the  creditors.    When  the 
scheme   is  approved  it  puts  an  end  to  the  pro- 
ceedings, and  therefore  sect.  44  does  not  help  the 
appellants,  as  there  is  no  property  which  will  vest 
in  the  trustee.    A  composition  scheme  involves 
the  discharge  of  the  debtor,  as  under  sub-sect.  6 
of  sect.  18  the  court  is  required,  when  approving 
of  a  scheme,  to  consider  the  same  things  as  on  an 
application  for  a  discharge  in  a  bankruptcy. 
Sidney  Wool/ ia  reply. 

Baggallat,  L.J.  (after  stating  the  facts  and 
referring  to  the  provisions  of  clauses  5  and  6  of  the 
scheme  of  arrangement)  continued  : — The  official 
receiver  in  his  report  drew  the  attention  of  the 
court  to  the  provision  of  clause  9,  which  left  the 


{pranting  of  the  discharge  of  the  debtors  entirely 
m  the  uscretion  of  the  committee  of  inspection, 
and  submitted  that  this  provision  was  contrary  to 
the  general  scope  of  the  Act,  and  that  sucn  a 
power  ought  not  to  be  conferred  on  the  committee 
of  inspection.    If  ow,  sect.  18  of  the  Act  contaias 
no  reference  to  any  discharge  of  the  debtor  in  the 
case  of  a  composition  or  scheme  of  arrangement 
being  accepted  by  the  creditors.    The  provisions 
as  to  the  discharge  in  the  case  of  bankruptcy  are 
contained  insect. 28,and  sub-sect.  13of  sect.  18  says 
that  part  3  of  the  Act  shall,  so  far  as  the  nature  of 
the  case  and  the  terms  of  the   composition  or 
scheme  admit,  apply  thereto  as  if  the  trustee  were 
a  trustee  in  a  bankruptcy,  and  as  if  the  terms 
"  bankruptcy,"  "  bankrupt,"  and  "order  of  adjudi- 
cation,"  mcluded  respectively  a  composition  or 
scheme  of  arrangement,  a  compounding  or  arrang- 
ing debtor,  and  an  order  approving  the  composi- 
tion or  scheme.    Sect.  28  is  not  m  part  3  of  the 
Act,  but  sect.  44  is,  and  it  appears  to  me  that 
sub-sect,    (i.)  of  sect.   44   read  by  the   aid  of 
sub-sect.   13    of    sect.    18    amounts   in  the  case 
of  a  scheme   of  arrangement  to   this :  that  the 
property  of  the  debtor  divisible  among  his  credi- 
tors shall  comprise  "  all  such  property  as  may 
belong  to  or  be  vested  in  the  debtor  at  the  date 
of  the  order  approving  of  the  scheme,  or  may  be 
acquired  by  or  devolve  on  him  before  his  dis- 
charge."   It  appears  to  me  that  it  contemplates 
that  the  discharge  may  possibly  occur  at  a  period 
subsequent  to  the  commencement  of  the  scheme, 
and  that  any  property  comins  to  the  debtor  before 
that  period  will  bo   available   for   distribution 
among  the  creditors.    That,  as  it  seems  to  me,  is 
the  only  way  in  which  the  discharge  of  the  debtor 
was  at  all  in  the  contemplation  of  the  Legislature 
with  reference  to  sect.  18.    Then  what  is  the 
effect  of  the  approval  of  the  scheme  by  the  court  P 
Sub-sect.  8  of  sect.   18   says  that    the    scheme 
accepted  and  approved  "shall  be  binding  on  all 
the  creditors,  so  lar  as  relates  to  any  debts  due  to 
them  from  the  debtor  and   provable    in  bank- 
ruptcy ;"  and  that  is  extended  by  rule  163,  which 
says  that   "  when    a  composition  or    scheme  is 
sanctioned,  the  official  receiver  shall  forthwith  put 
the   debtor  or  (as  the  case  may  be)  the  trustee 
under  the  composition  or  scheme  into  possession 
of  the  debtor  s  property.    The  court  shall  also 
rescind  the  receiving  order."     Therefore,  as  it 
seems  to  me,  the  proceedings  in  bankruptcy  come 
to  an  end  when  once  the  court  has  approved  of 
the  scheme,  and  this,  of  course,  ought  to  be  taken 
into  consideration  before  the  approval  of  the  court 
is  given.    Sub-sect.  10  of  sect.  18  provides  for  the 
enforcing  of  a  composition  or    scheme  by  the 
court,  but  except  for  that  the  bankruptcy  pro- 
ceedings are  at  an  end  and  the  receiving  order  is 
to  be  mscharged.    It  is  therefore  very  important 
that  the  court  should  see  what  is  the  precise 
nature  of  the  scheme  before  it  gives  its  approval. 
In  the  present  case,  as  I  understand  it,  no  objection 
is  taken  to  the  provisions  of  the  scheme,  except 
with  regard  to  the  power  which  is  given  to  the 
committee  of  inspection  over  the  release  or  dis- 
charge of  the  debtors.     I  am  not  now  prepared  to 
say   what  would  be  the  effect   of  a  scheme  of 
arransemeut  if  it  contained  no  provision  as  to  the 
time  when  a  discharge  should  be  given  to  the 
debtor.    Speaking  on-hand,    I    am  disposed  to 
think  that  the  approval  of  the  scheme  by  the 
court  would  be  equivalent  to  the  discharge  of  the 
Digitized  b, 
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debtor.  It  is  not  necessary  that  I  should  ezprera 
any  opinion  what  the  result  would  be  if  some  fixed 
time  was  appointed  for  the  discharge  of'  the 
debtor,  or  if  it  was  made  to  depend  on  some  set 
to  be  done  bj  the  debtor  himself  when  he  should 
obtain  his  discbarj^e.  My  present  opinion  is  that 
the  court  would  not  consider  such  a  provision' 
unreasonable.  Bat  here  the  granting  of  the 
discharge  is  simply  left  in  the  discretion  of  the 
committee  of  inspection.  It  appears  to  me  that 
this  is  a  provision  of  an  unreasonable  character, 
and  I  think  the  registrar  was  right  in  deciding 
that  the  delegation  of  such  a  power  to  the  com- 
mittee of  inspection  ought  not  to  be  sanctioned  by 
the  court.  On  this  ground,  therefore,  I  am  of 
opinion  that  the  appeal  oaght  to  be  dismissed. 

Cotton,  L.J. — I  am  of  the  same  opinion.  The 
question  is  whether  the  scheme  is  a  reasonable 
one,  and  I  am  of  opinion  that  no  scheme  would  be 
reasonable  which  was  not  snch  as  was  contem- 
plated by  the  Act,  or  which  was  contrary  to  the 
intention  of  the  Legislature  as  ezpresBed  in  the 
Act,  though  there  might  of  course  be  other 
grotrnds  for  holding  that  a  scheme  was  unreason- 
able. The  objection  to  the  scheme  in  the  present 
c^se  is  that  the  discharge  of  the  debtor  is  left  in 
the  discretion  of  the  committee  of  inspection.  It 
is  said  that  this  is  merely  a  provision  for  giving 
the  after-acquired  property  of  the  debtors  to  the 
creditors.  That,  however,  is  not  what  is  objected 
to.  I  am  of  opinion  that  a  provision  that  the 
'  debtor  should  assign  his  after-acquired  property 
to  A  trustee  for  the  benefit  of  his  creditors  would 
be  unobjectionable.  It  is  not  necessary  to  express 
any  opinion  whether  a  clause  providing  for  the 
discharge  of  the  debtor,  either  at  a  fixed  time  or 
upon  the  happening  of  some  event  depending  on 
some  act  of  the  debtor  himself,  would  be  reason- 
able. But  sub-sect.  6  of  sect.  18  provides  that 
in  determining  whether  it  shall  approve  a  scheme 
of  ariw>gement  the  court  is  to  take  into  con^ 
sideration  those  matters  which  are  mentioned  In 
sect.  28,  and  which  it  has  to  consider  upon  the 
hearing  of  an  application  for  the  discharge  of  a 
bankrupt.  The  court  is  to  take  the  same  matters 
into  consideration  upon  an  application  for  the 
approval  of  a  scheme  of  arrangement,  and  upon 
an  application  for  a  discharge  in  a  bankruptcy. 
It  is  not  that  the  order  approving  the  scheme  is  of 
itself  pecessarily  equivalent  to  an  order  of  dis- 
charge, but  the  court  is  to  have  in  its  hands  the 
control  of  the  question  whether  the  debtor  is  a 
person  who  ougiit  to  have  a  discharge.  Under 
this  scheme  it  is  quite  possible  that  without 
any  t^ult  of  the  debtors  they  may  never  get 
a  aisohai|;e  at  all.  It  is  made  to  depend,  not 
on  the  discretion  of  the  court,  but  on  that  of 
persons  to  whom  the  Act  has  given  no  such  dis- 
cretion. Sect.  18, 1  think,  contemplates  that  the 
creditors  shall  ^ve  the  debtor  his  discharge  either 
immediately  or  at  some  defined  time,  subject,  of 
course,  to  tne  approval  of  the  court.  That,  in  my 
opinion,  is  the  meaning  of  sect.  18.  If  the 
creditors  think  that  such  a  scheme  ought  to  be 
coupled  'vith  some  provisions  for  making  the 
debtors"  after-acquired  property  available  for  dis- 
tribution among  them,  in  my  opinion  they  can 
do  sa.  But  it  IS  not,  in  my  opinion,  within  the 
purview  of  sect.  18  that  there  should  be  no  pro- 
vision for  the  discharge  of  the  debtor,  but  that 
the  decision  should  be  delegated  to  other  parties, 
80  that  it  is  quite  possible  that  the  debtor  may 


never  have  a  discharge  «t  all.  I  think  this  is  not 
snch  a  scheme  as  is  contemplated  by  sect.  18,  tlie 
intention  of  which,  in  my  opinion,  was  that  the 
creditors  themselves  at  the  meeting  should  decide 
as  to  the  discharge  of  the  debtor. 

LiKHLEV,  L. J,— I  am  of  the  same  opinion.  The 
case  is  one  of  importance,  it  is  a  test  caae^ 
Before  the  court  f^provea  of  a  scheme  of  arranse. 
ment  it  most  see  what  the  scheme  is,  and  nnder. 
stand  bow  it  will  work,  for  the  scheme,  if 
approved,  will  bind  all  the  creditors.  One  of  the 
prorijiions  of  this  scheme  is  that  the  debtors  are 
not  to  be  discharged  until  the  committee  of 
inspection  shall  think  fit,  What  is  the  effect  k& 
that?  I  am  very  much  perplexed  by  it.  The 
scheme  hands  over  to  the  committee  of  inspection 
the  determination  of  the  time  at  which  the 
debtors  shall  be  diaoharged.  So  long  aa  the  dis> 
charge  ts  in  suspense  the  position  ooth  of  the 
debtors  and  ol  the  creditors  is  uncertain  and 
embarrassing.  It  appears  to  me  that  this  is  not 
consistent  with  the  general  scheme  of  the  Act 
Xt  is  said  that  the  only  effect  is  to  hand  over  the 
debtors'  after-acquired  propertv  to  the  creditors. 
I  think  that  might  be  done  mucn  better  in  another 
way.  To  my  nund  the  provision  is  very  eml)w^ 
rassing  and  it  is  oppowd  to  the  general  scope 

The  official  receiver  not  objecting,  it  was  ordered 
that  all  the  coets  should  be  paid  out  of  the  assets. 

Solicitors  for  the  debtors,  Guth,  PhUlif$,taA 
WaUer$. 

Solieitor  for  the  official  receiver,  W.  W. 
4Uridge. 

Friday,  Jmte  20, 1884. 
(Before  Breti,  ji.B.,  Bowkjj  and  F*y,  LJJ.) 

Beg.  v.   Edwaeos  (Jastioe)   Axn   Eastehk    asd 
Misujfo  Railway  Comfawt,  (a) 

Jjandi  Clavaet  Act  1845— |?a»1wa«*  Olavtet  AH 
1845 -^  iTermVs  Aet—Goinjient<Utoti—8ehlem»tit 
by  two  nutiee*  of  the  ctnumni~~Time—8  3r  9  Viel. 
0. 18  •».  22  and  24^-8  ^  9  Viet.  e.  20, «.  140-' 
11  $■  12  F*(rf.  0.  48,  ».  11. 

Tie  determination  hy  JMitiee*  vnder  aeet.  H  of  the 
Land*  CUmut  Aet  1845  o/  the  amount  o/eom- 
pentoHon  to  be  paid  by  a  railway  company  to  a 
landowner  tehoae  lands  have  been  xnjuriotttly 
affected  by  the  amelruetion  of  the  railv?ay  it  net 
an  order  for  the  payment  of  money  telthtn 
n  ^  12  Vict.  c.  43,  «.  1,  and  tlier^ore  teet.  11  of 
that  AH  doe*  not  emply,  and  the  juaHee*  have 
Juried  ietion  aUhonyh  the  complaint  be  not  made 
iBitkin  fix  month*  after  the  land  hat  been  le 
injuriously  affected. 

^e  Edmnndson  (17  Q.B.&7)  ovenvied. 

This  was  an  appeal  Inr  George  Henry  Morse  from 
an  order  of  Lord  Colerid^,  C.J.  and  Cave,  J., 
making  absolute  a  rule  for  a  eortiortLri  to  quash 
the  adjudication  of  certain  iostioee  for  the  county 
of  Norfolk,  by  which  adjuoication  the  appellant 
was  awarded  a  sum  of  SQl.  as  compensatioa  tor 
the  injuriously  affecting  of  his  lands  by  the 
Eastern  and  Midland  Indhray  CompaaT.  He 
adjudication  by  the  justieee  was  made  on  the  ISth 
Jan.  1884,  npoa  a  claim  for  SOI.  bumIs  ob  the 
1st  Jan.  of  the  same  year,  and  at  that  time  the 
(a)  Iteported  by  A.  A.  BOpkikb,  BlLrristei^t-ttv. 
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liiw  of  railw»  had  (hen  been  finiAhbd  more  tkab 
two  ^rears.  On  the  hearing  ot  the  cue  before  the 
justices  the  objection  was  taken  that  the  appli- 
cation was  too  late,  and  the  case  of  Be  EdmutUMon 
(17  Q.  B.  6?)  vru  cited  as  an  authority. 

The  instices,  hoTfever,  heard  the  case,  uid 
awarded  50{.  to  the  appeUaut  M  compensatiob. 

The  railway  company  applied  to  the  Queen's 
Bench  Division  for  a  writ  of  ttrttomtl  to  bring  up 
and  ^  quash  the  adjudication,  and  that  court, 
holding  itself  Imundby  the  case  of  Be  Edmundson 
{nhi  mp.),  made  the  ruic  absolute,  on  the  eround 
that  six  months  had  elapsed  from  the  injurious 
affecting,  and  that  therefore,  according  to  the 
authority  of  Be  Bdmvcniwm,  the  justices  had  no 
jurisdictioo. 

Hr.  Horse  appealed. 

SeotM.  22  and  24  of  the  Lands  Clauses  Consoli- 
«Utioii  Act  1846  (8  Vict.  o.  16)  we  an  follows : 

B.  If  ao  agrsmuBt  be  ww  te  batwsaa  ttMpMmoMn 
IhaaadsnaUajraadtiMowMia  oteepartiM  by  this 
rt  «MtbUd  to  MU  Md  ooimv  or  Hl«aM  aay  lands  tekn 


, aay  lands 

cf  M^oind  for  M  injarioniljr  aSettad  hjr  the  •znatieti  e( 
the  aadertakliif ,  or  aay  interert  in  nioh  lands,  as  to 
Ibe  Talaa  of  sara  btids  or  of  any  intcnsl  thtniB,  or  as 
«aths«otip«Matfeatemad«inNspeetthef««(iaM  ifia 
My  sneh  case  the  oomnasaMnn  olaiaaed  shall  aot 
fMsed  ihf  peoada,  th*  aaBo  «haU  be  astUed  by  t«e 


94.  It  shall  ha  lawtal  tot  an/  jastio*,  apon  Ih*  appU- 
oaticm  ol  eithw  partgr  with  tM{wat  to  aay  oiiestfMi  of  «•• 
Mtod  ooapsuaiiMi  by  this  or  Um  sbmU  Aot,  or  aay 


^iasoivbtated  tbsnwith aatkoiiMd  to  bo  sottlad  by 
t«ra  jastioes,  (o  sammon  tiM  othor  (art^  to  sppsat  befeto 
two  JastSon,  at  a  timo  and  plaoe  to  ho  namsd  fa>  tha 
oos,  and  apon  the  appoataoee  of  saoh  partist.  or  in 


^a  sboMHM  of  aa>7  of  tham  noa  proof  of  das  sernoe  at 
ttasaamoas,itMaUbe)awftd(arsaohlasttM«  to  hwr 
aad  datarmiaa  saoh  q—Hua,  and  lor  that  par 

iaa  saoh  partita  or  aay  of  them,  aad  thtir  wil 

oath,  aad  tha  eoats  «  sTarjr  saoh  inqajry  shall  ba 
ia  tha  diwirotion  of  tooh  Jastioes,  aad  th«gr  shall  tsttU 
tha  awmat  thanof. 

By  8  &  9  Vict.  c.  18,  s.  140,  it  is  provided  that : 
la  aD  oaaaa  whara  aoy  dsiaagii,  easts,  or  a«|iaBsas  aro 
9t  this  or  the  ipaoial  Aot,  or  aay  Aotiaoonoratad  thtce- 
witt,  direoted  to  be  paid,  aad  tha  swthodof  asoertahiliiit 
*ha  saMmat  or  aaftwebiir  tha  pajBMBt  thartof  is  aot  pre- 
Tidad  tor,  saoh  saoiurt,  ia  oasa  of  diapate,  ahall  ba 


■siKtstoidaad  ditowaiasd  ty  twejastietat 


By  sect.  1  of  Jenris's  Act  (11  Jb  12  Vict.  c.  43), 
U  ia  provided  that : 

.  .  .  laalloataawhKsaoanlaiatdhallbeMadato 
aay  sneh  jnstioa  or  Jaatiaas  opoti  mkh  ha  or  thaf  ha««  «r 
shall  have  antfaoritj  by  law  to  mako  aay  order  for  ilia 
pay^aatof  laoaajr  or  ethirwfaa, thia  .  .  .  it  ihaU 
M  lawfal  for  saoh  jastisa    ...    to  issae  Us  sasir 

By  sect.  11  of  the  same  Act  it  ia  provided : 
liat  ia  all  oaaaa  whaia  ao  tiMe  is  ahaadr  or  shall 
fcsftftoi  he  speeiaaj  Uskitsd  for.  smU^   anr  soak 
CMBplaiBt  or  haiag  aaj  saoh  ialorsatioa  in  too  Aot 
«K  Aets  ot  ParBaaiaBt  roUtiaf  to  taoh 


belaid 


nahiat  shall  be  mads  ud  jmA 
wftUaa 


six  salondar  aoalhs  trass  tha  tima  whan 
at  mA  aoBMJaiat  or  tsfctmsHoB  wspaetlTa^y 


Frmuh  and  SfnnaU  for  the  appeUaat.--Jervis's 
Act  does  not  apply.  Hie  "settlement  by  two 
joatioea"  under  sect.  22  of  the  Laada  Glauses 
Consolidation  Act  is  not  a  "  conviotioa  or  order  " 
withia  Jerris's  Act, neidier  ia  it  ui  "order  for 
the  payment  of  moaey  "  within  that  Act.  It  is  a 
aoere  assessment  of  aamage8,aad  the  practice  has 
always  been  to  enforce  this  assessment  by  biinR>- 
ing  an  action  upon  it.    It  caaaot  be  enforosd  in 


akiy  other  way,  and  an^  question  of  title  can  only 
he  decided  in  the  action  upbn  the  award.  The 
justices  therefore  "  order "  nothing,  they  merely 
"estimate."  Rb  SimMttdmrn  (17  Q.  B.  67)  was 
wrongly  decided^  That  case  was  distinguished 
inH^.v.fioHnay  (31L.T.Bep.2f.S.70a).  Th^y 
alsoeited 

Ml*,  t.  OMMto,  te  L.  J.  d7,  K.  C. 
R,  8.  WrifM  for  the  respondent-^The  juBtksee 
are  to  "hear  and  determine,"  they  oall  witnesabe, 
and  those  witnesses  are  sworn,  and  the  detertnt- 
nation  of  the  justices  is  a  judicial  act.  If  it  is  a 
judicial  aot  it  follows  that  it  is  an  "Ofder" 
within  Jervis's  Act,  for  that  Act  is  eshaustive.  It 
Was  passed  after  the  Lands  and  Bailways  ClauseB 
Acte,  and  was  intended  to  include  Uiem.  R« 
JMtaHtMisen  (nhi  inp.)  was  rightly  decided.  He 
also  cited 

JTofanC  t.  ITVtytef,  34  t.  t.  Bap.  N.  9.  130)   1 
&.lHt.lf8r 

Bfotttman  r.  0u»tt,  18L.T.  B^k  N.  8.  58)  L.  tHf. 
3  Q.  B.  968, 

Bam,  M.R.— 'I  remain  of  the  opinion  at  which 
I  arrived  after  reading  the  cases  to  which  we  have 
been  referred,  of  Be  E!dmtmJkon  Mi  gup.)  aad 
R«g.  V.  Hannay  (ttfti  mjk).  t  could  nave  supposed 
the  decision  of  either  of  those  cases  to  he  tight, 
but  I  cannot  see  how  both  of  them  can  be  right. 
Itoreover,  I  think  it  is  plain  that  the  leai^ed 
judges  who  took  part  ih  the  decision  of  B^>  v. 
Haiutay  did  not  really  intend  to  support  by  their 
judgment  the  earlier  cbrb  of  Re  EdrntrndtoH. 
The  case  of  Be  Edmtuidton  was  one  of  those 
cases  which,  having  been  decided  by  a  court  of 
concnrrttit  jurisdicti<m,  mnst  not,  according  to 
the  comity  of  our  practice,  be  Overruled  by  the 
learned  judges  who  decided  Rm.  v.  Hantia^,  and 
if  the  latter  case  had  been  subject  to  appeal  1 
have  no  donbt  they  would  have  decided  it  in 
accordance  with  Re  Bldmwtdton,  and  left  it  to 
the  Court  of  Appeal  to  overrule  that  authority. 
But  there  being  no  appeal,  and  not  agreeing 
with  the  authorit  V  of  Re  Sdmmidton^  the  learned 
judges  distinguisned  that  case  from  the  one  thc^ 
were  oonsidenng  in  Ref^  v.  Saniuuf,  and  the  dis- 
tinction is  certainly  a  very  fine  one.  We  tfaer«- 
fora  are  now  left  in  this  position,  that  we  have 
the  case  of  Re  Edmtmdson  decided  in  one  way 
many  years  ago,  and  the  case  of  Beg.  v.  Btumaif, 
which  I  think  is  really  not  distinguishable  from 
the  earlier  case,  decided  in  the  opposite  way  also 
Bome  years  ago,  and  we  are  now  left  to  choose 
between  them.  Now  we  always'  hesitate  very 
Boch  in  the  Court  of  Appeal  about  overruling  a 
case  which  has  been  supposed  to  be  good  law  for 
a  number  of  years,  especially  when  parties  may 
constantly  have  altered  their  position  upon  the 
aasnmptionthat  the  law  thus  laid  down  was  good ; 
but  this  decision  which  we  are  now  considering  is 
only  a  decision  as  to  the  particular  jurisdiction  of 
a  court,  aad  I  see  no  reason  in  this  case  to  m^ 
that  the  case  must  stand  as  it  is  after  this  lapee 
of  time,  if  in  fact  wa  do  not  agree  with  it.  The 
miestion  thoefore  is,  do  we  agree  with  Re 
id*Mmd»omi  for  there  can  be  no  doubt  that  it 
directly  governs  the  present  caseP  This  ia  a 
daim  made  by  a  lanciowner  against  a  railway 
oonpaay  in  respect  of  his  land  mine  injuriously 
ailected  by  the  companv's  wdrks,  and  it  is  a  claim 
made  under  sect.  6  of  the  Railwi^  Clauses  Con- 
solidation Act  1845.  I  will  not  say  whether  or 
not  this  claim  might  be  made  under  sect.  16  of 
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that  Act,  it  is  enough  that  for  the  purpose  in 
hand,  namely,  the  obtaining  of  compensation,  the 
claim  comes  under  sect.  6  of  that  Act.  Now 
sect.  6  of  that  Act  refers  us  to  the  Lands  Clauses 
Consolidation  Act  1845,  and  turning  to  sects.  22 
and  24  of  that  Act  we  have  to  inc^uire  how  such  a 
claim  when  made  is  to  be  determined.  I  think  it 
is  plain  that  it  is  to  be  determined  by  two 
different  tribunals.  Two  questions  may  arise 
,  upon  su(^  a  claim :  first,  the  title  of  the  person 
who  makes  it  to  maintain  it  in  respect  of  the 
lands ;  and  secondly,  the  amount  of  compensation 
to  be  paid  to  such  person,  if  the  claim  is  main- 
tainable by  him.  >  ow  it  cannot  be  said  that  any 
authority  is  given  to  the  magistrates  by  the 
statute  to  determine  the  first  of  these  qnestions, 
namely,  that  of  title.  Are  we  to  imply  any  such 
authority  ?  It  is  contrary  to  every  idea  of  Eng- 
lish law  in  dealing  with  magistrates,  and  yet 
here  we  are  virtually  asked  to  imply  that  such  an 
authority  is  given  by  an  Act  of  Parliament  which 
does  not  in  fact  say  anything  about  it.  I  can  see 
no  reason  for  any  snch  implication.  Therefore, 
the  whole  questioa  involved  in  the  dispute  must 
be  tried  by  two  tribunals,  and  the  only  part  of  it 
with  which  the  magistrates  have  to  deal  is  the 
amount  of  compensation  payable,  if  anything  be 
payable  at  all.  Sect.  24  of  the  Lan<fa  Clauses 
Consolidation  Act  1845  is  as  follows  :  "  It  shall  be 
lawful  for  any  jnstiee,  upon  the  application  of 
either  party  with  respect  to  any  question  of  dis- 
puted compensation  ...  to  summon,  &c. 
.  .  .  and  it  shall  be  lawful  for  such  justices  to 
hear  and  determine  such  question."  What 
question  P  The  amount  of  the  disputed  compen- 
sation and  that  alone.  That  is  a  part  only  of  the 
dispute  between  the  parties,  and  not  the  whole 
question.  Then  is  snch  a  determination  of  the 
justices,  of  the  amount  to  be  paid,  an  order 
within  sect.  140  of  the  Railways  Clauses  Consoli- 
dation Act  1845  P  That  section  is  dealing  with 
cases  where  coats,  damages,  or  expenses  have 
been  directed  to  be  paid,  and  it  gives  justices,  by 
whom  the  same  have  been  ordered  to  be  paid, 
power  to  issue  their  warrant  to  enforce  pay- 
ment. Can  it  be  said  that  snch  a  determination 
as  we  have  been  considering  is  an  order  to  pay  P 
Obviously  not,  l)ecause  the  question  of  title  stiU 
remains  open,  and  while  that  is  so  the  whole 
question  is  not  determined,  and  the  company 
cannot  be  ordered  to  pay.  Therefore,  I  come  to 
this  conclusion,  that  if  yon  say  what  is  done 
under  sect.  24  of  the  Lands  Clauses  Consolidation 
Act  is  an  order,  it  is  still  not  within  sect.  140  of 
the  Railways  Clauses  Consolidation  Act  unless  it 
be  an  order  to  pay.  It  is  clearly  not  an  order  to 
pay,  and  I  do  not  think  it  in  an  order  at  all ;  it  is 
a  mere  assessment — a  mere  ascertainment  of  the 
amount  of  compensation  to  be  paid,  if  any  at  all  be 
due.  I  think  such  a  determination  of  magistrates 
as  is  made  under  sect.  24  is  not  an  order  at  all,  it 
is  not  within  sect.  140  of  the  Railways  Clauses 
Act,  and  is  not  within  Jervis's  Act.  llierefore,  I 
think  that  the  case  of  Re  Edmwndson,  which 
was  decided  as  Bowen,  L.J.  sugg^ted  during 
argument,  in  the  early  years  of  these  Acts,  and 
before  the  courts  knew  as  much  of  the  working 
of  them  as  we  know  now,  was  wrongly  decided, 
and  the  case  of  Reg.  v.  Hannay,  which  I  think 
cannot  be  distinguished,  was  rigpitly  decided,  and 
therefore  I  think  the  judgment  of  the  court 
below,  who  considered  themselves  bound  against 


their  own  opinion  by  the  earlier  case,  most  be 
reversed,  and  the  case  of  Re  Edmundton  must  be 
overruled. 

BowEN,  L.J. — I  am  of  the  same  opinion.  The 
first  matter  that  is  clear  is  that  the  case  of  Be 
Edmundaon  is  exactly  in  point,  and  that  there 
is    no    distinction  lietween    that    case    and  the 

§  resent.  The  (question  which  arises  is  whether  a 
ecision  ot  justices  made  under  the  Lands  Clauses 
Consolidation  Act  sect.  24  is  an  order  within 
Jervis's  Act.  The  case  of  Re  Edmundton  decided 
that  it  was.  I  agree  that  we  ought  to  hesitate 
before  we  overrule  a  decision  of  such  long 
standing.  It  is  true,  as  the  Master  of  the  Rolls 
has  said,  that  thn  point  decided  in  that  case  is  not 
a  point  on  which  parties  have  altered  their 
position  upon  the  assnmption  that  that  case  was 
good  law,  but  still  it  has  stood  for  some  years.  In 
that  case,  however,  thnv  was  no  appeal,  and  the 
decision  has  been  doubted  every  time  that  it  has 
come  before  the  courts.  The  judges  who  decided 
Reg.  V.  Hannay  differed  from  it,  and  Mellor, 
J.  differed  from  it  in  the  case  of  Reg.  v.  CooTnbe. 
And  now  we  are  afiked  as  a  Court  of  Appeal 
to  overrule  it.  The  basis  of  the  leasoning  on 
which  it  was  supported,  was  that  the  court 
thought  that  a  proceeding  for  compensation 
under  sects.  22  and  24  of  the  Lands  Clauses 
Act  1845  was  a  proceeding  for  redress,  and  that 
the  award  was  in  the  nature  of  relief  given,  and 
was  an  award  of  damages  within  sect.  140  of  the 
Railways  Clauses  Act  1845.  Now  is  that  view 
tenable  P  All  the  justices  are  to  do  when  refe- 
rence is  made  to  them  under  these  sections  of  the 
Lands  Clauses  Act  1845,  is  to  settle  the  amount, 
and  to  hear  and  determine  the  disputed  question 
of  the  amount  of  compensation.  Behind  that 
inquiry  any  question  of  title  stUl  remains 
undecided  and  open.  Can  it  then  be  said  that 
this  assessment  of  the  amount  ot  a  hypothetical 
compensation,  which  may  or  may  not  oe  payable 
according  to  the  decision  of  ulterior  questions,  is 
an  order  for  damages  within  sect.  140  of  the  Rail- 
way Clauses  Act  1845  ?  I  think  not.  It  seems  to 
me  that  the  decision  of  the  justices  is  not  an 
order  at  all.  How  can  that  be  an  order  which 
neither  expressly  nor  impliedly  orders  anything 
to  be  done,  and  imposes  on  penalty  for  dis- 
obedience P  I  think  that  the  case  Re  Edmundton 
cannot  be  supported,  and  most  be  overruled,  and 
that  this  appeal  must  be  allowed.' 

Fkt,  L.J. — I  am  of  the  same  opinion.  I  concur 
entirely  in  the  reluctance  wnich  has  been 
expressed  to  overrule  a  case  decided  so  long  ago, 
and,  if  that  case  had  been  regularly  followed,  my 
hesitation  would  have  been  increased,  but  loddng 
at  the  circumstances,  which  have  been  fully  dealt 
with  by  the  Master  of  the  Rolls,  I  think  we  are 
bound  to  consider  whether  Re  Edmundton  is  right 
or  wrong.  In  my  opinion  it  is  plainly  wrong. 
All  the  learned  jndges  in  that  case  seem  to  have 
come  to  the  conclusion  that  the  determinati<xi 
and ,  the  ascertainment  of  the  qoantom  of 
compensation  was  an  order,  and  was  treated  as 
such  by  sect.  140  of  the  Railways  Clauses  Act. 
But  that  section  deals  with  '*  damages  directed  to 
be  paid."  It  seems  to  me  to  be  plam  that  by  the 
mere  assessment  of  the  quantum  nothing  is 
"  directed  to  be  paid."  This  is  tiie  limit  of  the 
magistrates'  power.  In  point  of  form  there  is  no 
order   to   pay.   and  ^u^l^^  ^t^^^^^no    in 
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snbetance ;  for  a  farther  question,  namely,  that  of 
title,  may  arise,  and  until  that  is  decided  the 
amonnt  ascertained  is  not  payahle,  and  perhaps 
may  never  become  payable.  I  think  tnat  lie 
Edmnndton  was  wronsly  decided,  and  that  this 
appeal  must  be  aUowwC  ^^^^^  ^^j^^^ 

Solicitor  for  appellant,  A.  R.  Oldham. 
Solicitors  for  respondent,  Matheiei  and  Browne. 


HIGH  COURT  OF  JUSTICE. 

■    CHANCEBT  DIVISION. 
Monday,  Oct.  27, 1884. 
(Before  Nobth,  J.) 
Heppxnstall  v.  Hose,  (ci) 
Vendor  and  purehaur — Contrition*  of  lale — Want 

of  title — Bight  of  vendor  to  reteind. 
Trugtees  of  ilie  imll  of  H.,  who  died  in  1858,  con- 
tracted to  tell  to  the  plaintiff  freehold  frenUtet 
containing  5  acres.  The  conditions  of  sale  provided 
that  if  the  purchaser  took  any  objection  or  made 
any  requisition  which  the  vendors  were  unahle  or 
unwilling  to  remove  or  comply  with  the  vendors 
might  rescind.  The  abstract  showed  a  conveyance 
to  the  testator  in  1865  of  about  3^  acres  of  tlie 
property.  The  otiier  1^  aa-es  Iwd  been  inclosed 
by  the  testator  himself  and  had  ever  since  been 
Jteld  with  the  property,  and  no  other  title  was 
thoicn.  There  was  no  want  of  bona  fides  on  the 
p<ni  of  the  vendors.  Tlie purchaser  required  and 
insisted  on  further  evidence  as  to  the  1}  acres. 
Held,  that  the  vendors  were  entitled  to  rescind  under 
the  conditions. 

This  was  an  action  in  which  the  plaintiff  claimed 
against  the  defendants  specific  performance  with 
an  abatement  of  the  purchase  money,  in  respect 
of  an  agreement  by  the  defendants  to  sell  to  the 
plaintiff,  Heppenstall,  certain  freehold  premises 
in  Lincolnshire ;  the  abatement  being  claimed  in 
respect  of  part  of  the  property  as  to  which  the 
defendants  were  unable  to  show  any  but  a  posses- 
sory title. 

On  the  3rd  Oct.  1882  the  defendants,  who  were 
the  trustees  of  the  will  of  Thomas  Hose,  put  up  for 
sale  by  auction  the  property  in  question,  which 
consisted  of  a  messuage  and  land  situate  on  the 
coa.st  of  Lincolnshire,  the  eastern  boundary  being 
certain  land  called  delph  land,  beyond  which 
were  sandhills  protecting  the  property  from  the 
sea.  The  whole  property,  wnich  consisted  of 
about  h  acres,  was  pat  up  in  seven  lots  subject  to 
conditions  of  sale,  the  fourth  condition  being  as 
follows : 

If  an]r  pnrohaaer  ihonld  take  any  objection  or  maka 
any  reqniaition  which  the  vendors  are  nnable  or  nnwillmg 
to  mnove  or  comply  with,  aad  shonld  not  withdraw  the 
aame  after  beiny  reqnind  lo  to  do,  the  vendors  may,  b^ 
notice  in  writing  daliTeted  to  each  purchaser  or  his 
■dlioitorej  and  notwithstanding  any  intermediate  negotia- 
tion, iMoind  the  oontnMst  for  sale,  and  the  vendors  are 
within  one  weak  after  anoh  notice  to  repay  to  the 
purchaser  whose  contract  is  rescinded  his  deposit  money, 
which  is  to  be  accepted  by  him  in  gatiafaotion  of  all 
olaima  on  any  aooonnt  whatever,  and  the  pnrchaaer  ia  to 
return  forthirith  all  abatraota  and  papers  in  hia  poaaes- 
■km  belonging:  to  the  vendors. 

The  plaintiff  Heppenstall  became  the  purchaser 

la)  Jlepofted  t>y  F.  Uovld,  Emj.,  Barriata>«t-Iaw. 


of  all  the  seven  lots  at  the  price  of  £1450,  sad 
thereon  paid  a  deposit  of  £290. 

On  delivery  to  the  purchaser  of  the  abetract  of 
title  it  appeared  that  the  conveyance  to  the- 
testator  m  1855,  which  was  the  root  of  title, 
showed  a  title  to  only  about  3^  acres  of  the  landa 
sold.  The  testator  had  died  in  1858.  As  regarded 
the  other  \\  acres,  they  appeared  to  have  been 
originally  accjuired  by  the  testator  by  indosing;- 
part  of  the  adjoining  delph  land,  and  these  1\  acres 
had  ever  since  been  hela  along  with  the  3|  acres, 
conveyed  in  1855.  The  defendants  had  been 
appointed  trustees  in  1881.  The  purchaaerB. 
having  required  the  vendors  to  show  a  title  to  the- 
1^  acres,  several  sets  of  requisitions  and  answers 
passed,  the  purchaser  requiring  steps  to  be  taken 
by  the  vendors  which  would  involve  considerable- 
expense  and  trouble  on  the  part  of  the  vendors.. 
Correspondence  ensued,  and  ultimately  the  defen- 
dants gave  notice  to  rescind  under  the  fourth 
condition  of  sale.  The  plaintiff  therefore  brongfab 
this  action,  which  now  came  on  for  triaL 

Barber,  Q.C.  and  Russell  iio&erfa  for  the  plain- 
tiffs.— The  vendors  contract-ed  to  sell  the  whole  &• 
acres  as  if  they  had  a  good  title  to  them.  The- 
part  as  to  which  they  cannot  make  a  title  is  so- 
large  a  portion  of  the  whole  that  it  cannot  be  said 
that  that  which  they  are  able  to  sell  is  the  same- 
thing  as  that  contracted  for.  Such  a  condition 
cannot  avail  where  no  title  at  all  i6  shown : 

Bowman  v.  Byland,  39  L.  T.  Bep.N.  8.  90;  8  Oh.. 
Div.  588. 

They  also  cited 

Jfauaon  v.  Fletcher,  23  L.  T.  Bep.  N.  8.  277 :  L.. 

Bep.  6  Ch.  91 ; 
Barker  v.  Coa,  85  L.  T.  Sep.  N.  S.  662  ,<  4  Ob.  DIt. 
464. 

Karslahe,  Q.C,  Lovett  Henn,  and  Richard  NeviUe,. 
for  the  defendants,  were  not  caUed  upon. 

NosTU,  J. — This  is  an  action  by  the  purchaser- 
for  specific  performance  of  a  contract  relating  to- 
a  piece  of  land  in  Lincolnshire  near  the  sea,, 
containing  seven  lota.  The  grounds  on  which  I 
am  going  to  decide  it  relate  to  the  first  six  lots  ;. 
the  seventh  is  a  very  small  one,  unimportant  for 
the  present  purpose,  and  I  therefore  leave  it  out 
of  consideration  altogether.  Now  those  six  lots, 
are  just  within  a  sandhill,  shown  on  the  plan 
annexed  to  the  particulars,  protecting  this  land 
and  other  adjoining  land  from  the  Crerman  Ocean.. 
It  appears  that  there  was  a  conveyance  to  the 
testator  Hose  in  1855,  and  the  property  conveyed 
to  him  then  was  described  as  bounded  by  or- 
abutting  upon  what  is  called  the  delph  land,  which 
appears  to  be  the  portion  of  land  immediately 
within  the  sandhill  from  which,  centuries  ago  in 
all  probability,  the  materials  were  got  for  the 
purpose  of  making  the  bank,  and  from  time  to- 
time  keeping  it  up.  Thomas  Hose  bought  the 
property  in  1865.  The  property  conveyed  to  him 
was  3a.  Ir.  36p.  The  title  to  that  is  beyond  alli 
question,  and  is  not  in  dispute.  He  died  in  1858,. 
that  is  to  say  three  years  after  he  got  the  pro- 
perty, and  it  appears  that  during  those  three- 
years  he  proceeded  to  inclose  the  1|  acres  or  a 
little  more  which  were  netessary  to  be  added  to- 
the  land  he  had  bought  to  make  up  the  property 
now  put  up  for  sale.  This  was  inclosea  and. 
apparently  treated  as  part  of  the  property.  In. 
1882  this  property  was  put  up  for  sale,  and  the. 
property  sold  was  divided  into  lots.    The  dimen- 
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aoBB  a{  {he  lots  are  given,  and  ttaaant,  w  I  bave 
said,  to  a  little  more  lliaa  5  acres  ahogether.  In 
Ae  oooiae  of  inveetigaiam  as  to  title  we  point  is 
xaioed  that  tlie  ooDvegrance,  which  -was  tfae  root 
of  the  title  to  these  tots,  shows  a  title  to  ths  S| 
acres  aiil7,andevidenoeof  the  title  of  the  vendois 
to  the  remaining  1)  acres  is  eallsd  foor.  Several 
sets  of  recHiimtiona  are  sent  in  and  answered,  and 
oonsidnable  correspondence  nltimately  takes  place 
between  the  parties,  but  tfae  result  is  this:  Hie 
lawateee,  who  are  the  vendors  of  the  property,  find 
dt^  are  onable  to  show  a  title  to  these  l(  acres 
and  they  exercise  tfae  power,  which  is  conferred 
mnn  them  by  the  f  onrtn  oonditian,  of  rescinding;. 
Tmo  words  are  these,  as  general  as  can  be :  [His 
Lordship  read  thecondition  and  oontinned :]  l^ree 
sets  of  retjoieitions  were  delivered  and  answered. 
After  considerablenefiiotiations  and  oorreapondence 
had  taken  place,  notice  is  ^ven  to  the  porehaaer 
that  if  the  requisition  is  not  withdrawn  the 
vendors  will  exercise  their  ri^t  to  rescind.  The 
requisition  is  not  withdrawn,  thereupon  they 
do  exercise  their  ri^ht  and  were  prepared  at  once 
to  tender — it  is  said,  I  think,  that  thev  actually 
did  tender — the  deposit.  The  only  objection  I 
regard  is  whether  tbey  were  entitled  to  do  that 
or  not.  The  defence  raises  several  other  objections 
to  the  plaintiff's  ri^ht  to  succeed,  which  I  put  on 
one  sioe,  because  it  seems  to  me  there  is  this 
simple  question  which,  if  I  decide  against  iiie 
plaintiff,  will  dispose  of  the  case,  and,  the  iacta 
not  being  in  dispute,  it  seems  to  me  ripe  for  dis- 
cussion, and  I  must  decide  it  against  bim,  because 
I  cannot  see  any  reason  why  it  can  be  said  that 
the  ririit  conferred  by  the  condition  is  to  be  taken 
swaT  from  the  persons  who  have  stipulated  for  it 
in  tne  conditions  of  sale.  The  state  of  things 
contemplated  there  has  occurred,  fiequisition 
has  been  made  and  has  been  pressed  relating  to 
the  title  to  these  1^  acres.  The  vendors  are 
.  unable  or  unwilling  to  comply  with  it.  As  far  as 
I  can  see  they  are  unable  as  well  as  unwilling, 
because,  as  far  as  I  can  judge,  the  hmd  is  delph 
Imd — that  is  to  say,  land  whitnbdonged  to  persons 
outside  the  property  of  Thomas  Hose,  the 
purchaser,  andf  which  was  not  conveyed  to  him. 
It  is  obvious  how  the  defendants  have  purported 
to  sell  the  whole.  Hie '  present  vendors  are 
trustees,  appointed  only  in  the  year  1881,  the 
testator  having  died  in  1858,  and  having  inclosed 
this  property,  making  the  whole  of  the  5  acres  appa- 
rently one  entire  property,  in  his  lifetime,  more 
than  twen^  years  before  they  were  i^pointed 
trustees.  It  is  a  case  in  which,  without  anj 
neglect  or  defanit  on  their  part  that  I  can  see — it 
is  not  suggested  there  was  want  of  good  faith  or 
want  of  proper  conduct — but  under  certain  cir- 
cumstances, they  have  put  up  for  sale  whU  the 
testator's  trustees  have  enjoyed  the  use  of  for 
upwards  of  twenty  years,  as  their  testator  had 
done  before,  and  which  was  apparently  theirs. 
But  on  the  investigation  of  title  it  turns  out  that 
as  to  a  part  tbey  cannot  make  a  good  title  to  the 
fee  simple,  and  thereupon  this  objection  is  taken. 
It  seems  to  me  exactly  one  of  tnose  cases  with 
respect  to  which  this  condition  is  properly  inserted. 
The  inquiries  which  they  woula  have  to  make, 
the  steps  they  would  havp  to  take  to  make  the 
title  ^obd  are  shown  on  the  requisition  that  has 
been  read  to  me— the  second  requisition  of  the 
second  set.  That  shows  they  are  asked  to  take  a 
good  deal  of  trouble  and  incur  a  good  deal  of 


tacpenae  far  the  pwrpon  of  remofiBg  ttda.  Hhb 
condition  is  inaertad  for  tiie  parpoee  of  imaMiag 
tbem.  if  they  think  fit,  to  av«ad  auh  timhfe 
and  expense  by  reaciaiiiias  tiw  oontraet,  aad 
thaogh,  of  coarse,  they  coom  not  do  it  »ghibt»t3j 
or  wantonly — they  could  not  deliberately  pot  ■> 
for  sale  that  wfaicn  they  knew  Uiey  could  not  aeu 
— this  seems  to  me  to  be  expreash^  ons  of  the 
eases  in  iriiieh  this  coadition,  which  faaa  been 
inserted,  can  be  properly  exercised  by  them.  The 
case  of  Mawaon  v.  FieMitr  {tM  mp.)  seems  to  me 
to  be  Tery  much  in  point,  and  one  which  I  should 
act  upon.  Then  another  case  was  ^reteted  to^ 
Boioman  v.  Hyland  {ribi  *«{>.),  a  decision  of  Hall, 
y.C,  in  which  the  maij^final  note  to  the  report  is 
as  follows :  "  A  condition  m  a  contract  for  sale 
that  if  the  purchaser  diall  make  any  objection  or 
requisition  whieh  the  vemdor  shall  be  unwilling 
on  the  ground  of  e^iense  or  otherwise  to  comply 
with,  tne  vendor  may  annul  the  sale,  does  not 
enable  a  vendw  to  rescind  the  contract  in  a  case 
where  he  fails  to  show  any  title  whatever."  That 
means  when  he  shows  no  title  whatever  to  aaj 
part  of  the  property.  I  do  not  find  that  that  is 
so  here.  In  the  present  case  the  defeikdants  have 
shown  »  good  titte,  with  respect  to  whidi  no 
objection  is  made,  to  the  3^  acres.  It  appears  to 
me  that  this  is  a  case  in  which  on  this  first  point 
I  must  decide  against  the  plaintiff,  the  fMta  I 
have  relied  upon  being  admitted  b^  Uie  plaintiff's 
counsel,  and  there  not  boog  anv  dispute  on  thcML 
The  result  is,  that  the  notiee  of  rescission  having 
been  given  tjie  action  for  specific  performanoe 
fails,  and  I  must  dismiss  it  with  ooete. 

Solicitor  for  plaintiffs,  FrUk  NeeSkoan,  for  Coaa 
and  8(m,  I^ottingham. 

Solicitors  for  defendants,  Saaselby  and  Fat^aur. 


Tuetday,  Od.  28, 1884. 

(Befram  Noeth,  J.) 
Lkb  v.  Dumsfokd.  (a) 
FondotHre    aelion  —  R»d«$   qf   Court,    Foffn  S, 
Appendias   C. — ImrnediaJte    judgment — Form    cf 
order, 
la  aforeeUuure  actum,  when  the  ttatement  ofdaim 
foUowed  Form  5,  Appendix  C,  the  defendant  did 
not  appear  at  <Ae  trial,  and  the  viaintiff  proved 
hit  dAt  and  imtereet  oraily.    The  Conrf  gave  judg- 
ment for  payment  mthin  ten  daya  <ff  prineaal, 
iniereet,  ana  eoata.    Aceonnt  to  m  teAen  and,  m 
default  of  payment  of  certified  amouiU  vitkin  m» 
monihtfrom  eertifie<de,foredo««re. 
This  was  k  foreclosure  action  by  the  mortgagee 
of  leaseholds.    The  statement  of  claim  followed 
the  form  5,  Appendix  C.  of  the  rules.    The  acUon 
now  came  on  for  trial,  when,  the  defendants  not 
i^ipearing,  the  plaintiff  proved  orally  the  ainnnnt 
due  for  principal  (5001.)  uid  interest  at  61.  per  cent 
up  to  the  day  of  trial. 

T.  BiUon  for  the  pluntiff,  referred  to 
jnuTfr  V.  Laefi,  BmrUani,  and  O*.,  SS  Clu  Div.  CX; 
and  asked  for  aa  immediate  order  fcM-  payment. 

NosTH,  J. — Yon  do  not  ask  by  vour  pleadings 
for  an  immediate  order  for  personal  payment,  bat 
as  the  claim  is  in  the  form  prescribed  by  the  rnks 
I  think  you  are  entitled  to  it.  The  witness  who 
has  proved  the  amonnt  due  has  omitted  to  deduct 

(a)  Bepoitad  tf  T.  CKWID,  Kaq.,  BuiWar^t'lMr. 
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moome  tax  iram  interest,  bat  I  'will  direct  the 
registrar  to  oompate  interest  on  the  principal, 
alfowin^  tor  the  tax. 

The  judgment  so  far  as  material  was  as 
follows;  Order  that  the  defendant  within  ten 
days  after  the  service  of  i^is  order  do  pay 
to  the  plaintifE  fiOOL,  the  prineipal  sum  due 
to  her  under  the  mortgage,  together  with 
41L  10«.  7(2.  for  interest  thereon,  less  income  tax, 
up  to  the  date  of  this  judgment.  A«>count  to  be 
taken  of  what  is  due  to  the  plaintiff  under  her 
mortgage  and  for  her  costs,  regard  bein^  had  in 
ta^n^  the  account  to  what,  if  anythmg,  the 
c^ntiif  may  have  received  under  the  j  advent 
Defendant  paying  certified  amount  within  six 
months  after  tne  certificate,  plaintiff  to  reassign 
the  mortgaged  premiseB ;  in  default  of  defendant 
payin|(  to  the  plaintiff  the  amount  so  certified  by 
the  tune  aforesaid  defendant  to  be  foreclosed. 
Liberty  to  apply. 

Solicitor  for  pUuntiff,  Edward  Lee. 


March  1  and  22,IS!M. 

(Before  PEAasox,  J.) 

TJPTON  V.  Brown,  (a) 

Trutls  —  Butinet*  vrofttrty  —  8tteeM$iv«  l{fe 
tenancie*  —  Lou  diinng  jirtt  life  teiiane^  — 
Subsequent  profit — ApportioHutent, 

When  a  huainees  property  m  »eitled  upon  succenive 
l\fe  tenancies,  and  m  carried  onhy  a  receiver  and 
manager  during  one  life  tenancy  at  a  loss,  and 
during  the  nibsequent  Ufe  tenancy  at  a  profit,  tlie 
loues  incurred  during  thefi.rit  life  tenancy  must 
he  v»ade  good  out  of  the  profits  of  the  subse^tent 
l\fe  tenancy. 

This  was  an  application  hy  the  legal  personal 
representative  of  George  Upton,  an  infant,  de- 
ceased, for  an  order  to  wind-up  the  action  of 
Upton  V.  Brown,  by  providing  for  the  payment  of 
costs,  and  the  application  of  certain  funds  in 
court. 

The  action  was  commenced  in  1875  for  the 
execution  of  the  trusts  of  a  marriage  settlement, 
dated  the  4th  Nov.  1873,  and  which  comprised, 
among  other  property,  the  business  of  an  eating- 
house  keeper. 

Under  the  trusts  of  the  settlement,  Sarah 
Upton  was  entitled  to  the  income  of  the  settled 
i>roperty  until  her  death.  Upon  that  event,  which 
ni^jpened  on  the  24th  Oct.  1875,  the  income 
became  the  property  of  George  Upton,  the  infant. 
The  capital  of  the  estate,  subject  to  the  life 
interests,  belonged  to  the  latter.  George  Upton 
died  on  the  8th  Aug.  1877,  at  the  age  of  fourteen 
years,  and  thereupon  the  income  vested  In  the 
tmstee  in  bankruptcy  of  6.  D.  Bobinson  for  the 
life  of  the  latter  person. 

On  the  2nd  Nov.  1875  an  order  was  made  in 
the  action  appointinf<  S.  Brown,  who  was  one  of 
the  tmstees  oi  the  settlement,  to  be  receiver  and 
manager  of  the  businesa  until  sale  or  further 
order. 

S.  Brown  died  in  Ifarch  1878,  and  shortly  after- 
wards his  co-defendant  and  co-trustee  was  ap- 
pointed reoeivec  and  manager  in  his  place. 

It  appeared  that  during  the  life  iuterest  of 

(a)  B«yorttd  liy  J.  F.  WaMSTt,  £14.,  Burtotor^M-LMr. 


George  Upton  the  bosiness  was  carried  on  by  S. 
Brown  at  a  loss,  and  upon  the  chief  clerk's  cer- 
tificate a  sum  of  573(.  7*.  9d.  in  respect  thereof 
was  found  due  to  his  representatives.  Since 
Aug.  1877  the  bosiness  had  oeen  carried  on  at  a 
profit. 

Upon  the  present  petition  the  question  was 
raised  wh«ther  the  loas  of  &73(.  7*.  id.  should  be 
nmde  good  out  of  capital,  or  out  <mE  the  profito 
eanMcTin  the  business  since  Aug.  1877. 

Sir  Arikmir  Waison  for  the  legal  personal  repre- 
sentative of  the  infant,  G«orge  Upton. — ^The  loss 
should  be  made  good  out  of  income ;  that  is  to 
sav,  the  loss  incurred  during  the  lifetime  of  the 
inmnt  should  be  made  good  out  of  the  proftta  sub- 
sequently earned. 

/.  AfoHnVe  lAoyd  for  G.  B.  Robinson's  trustee.— 
The  loss  must  be  borne  by  the  capital.  The  in&nt 
would  have  have  had  tne  benefit  of  any  profit 
made  durinit  his  lifetime;  his  estate  therefore 
should  bear  the  lorn. 

Warxnington,  Q.C.  for  the  plaintiffs  in  the 
action,  and  the  representatire  of  Samud  Brown. 

Cvibmin  for  the  present  receiver  in  the  action. 

FXA.S80X,  J. — The  point  which  arises  in  this 
case  is  a  new  one.  T^e  question  is,  whether  tiie 
loss  which  was  incurred  by  the  receiver  in  carrying 
on  the  business  during  the  life  of  the  first  tenant 
for  life,  who  received  no  profit,  is  to  be  made  good 
oat  of  capital,  or  out  of  the  profit  which  has 
arisen  during  the  second  and  now  existing  tenancy 
for  life.  I  think  it  ought  to  be  made  gtx)d  out  of 
that  profit,  and  for  this  reason.  Suppose,  instead 
of  there  being  losses,  the  receiver  haa  contracted 
debts  in  carrying  on  the  business  during  the  life 
of  the  first  tenant  for  life,  they  would  nave  been 
treated  as  having  been  contracted  on  behalf  of 
the  business  generally,  and  mnst  have  been  paid 
out  of  future  profits,  if  there  had  been  any.  I 
think,  therefore,  that  this  loss  most  be  treated  as ' 
if  it  had  been  a  debt  incurred  by  the  receiver, 
and,  there  being  subsequent  profits  available  to 
pay  them,  they  must  be  paid  in  the  same  way. 

Solicitors :  Shnm,  Grossman,  and  Co. ;  Hleks 
aai Arnold;  B.  Ballard;  S.D.HamHtou. 


Jmus  26,  27,  and  July  1, 1884. 

(Before  Pkajuom,  J.) 

STAKDiRe  V.  Bowanro.  (a) 

Btoeh— Transfer  into  joint  names  of  transferor  and 

anotlier—lntenfion  to  benefit. 
M.  8.,  wlio  was  a  widmo  in  1880,  in  that  year  trans- 
f erred  stock,  vshieh  had  been  acquired  by  her  as 
the  survivor  of  her  husbaTid,  into  the  Joint  names 
of  herself  and  B.  B.,  who  vias  a  reCaiioe  of  ker 
iuuiband,  and  to  vihom  slie  and  hw  hvuiMwd  had 
stood  sponsors  at  baptism. 
M.  8.,  at  the  time  of  making'ihe  transfer,  e»preM«d 
her  desire  and  intention  of  hen^iting  B.  B.,  but 
she  did  not  at  the  time  infann  hvmofthetrantfer, 
and  she  continued  to  receive  the  income. 
M.  8.  hoeing  su3)sequenHy  married  a  second  hus- 
band, sought  to  estahlish  that  the  transfer  into 
the  joint  names  had  been  made  only  for  the 
purpose  of  placing  the  fund  in  trttet  fir  her- 

Held,  that  the  presumption  of  an  inUMliantohen^ 
(•)  Btpgtted  br  J.  r.  WAWBTT,  tm^,  Buriiter^K-Law. 
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E.  B.  in  the  event  of  his  being  the  survivor  of 

M.  8.  was  not  negatived  by  the  evidence,  and 

£.  B.  eordd  not  he  amipelled  to  transfer  the  stock 

to  M.  S. 
The  plaintiff,  Mary  AIner  Standing,  who  had 
married  for  the  second  time  in  Dec.  1882,  claimed 
a  declaration  against  the  defendant  Bobert  Alner 
Bowring  that  she  was  absolutely  entitled,  for  her 
separate  use,  to  a  fund  of  60002.  Consolidated 
Bank  Annuities  standing  in  the  joint  names  of 
herself  and  the  defendant,  also  a  declaration  that 
he  was  a  trustee  of  the  fund  for  herself,  and  an 
order  to  compel  him  to  concur  in  transferring  the 
fond  to  herself  or  as  she  should  direct. 

The  plaintiff  further  claimed  costs  against  the 
defendant. 

The  plaintiff,  in  the  month  of  Nov.  1880,  being 
then  a  widow,  and  of  the  age  of  eighty-six  years, 
transferred  the  fund  to  which  she  had  become 
entitled  in  1861,  as  the  survivor  of  herself  and 
her  first  husband,  into  the  joint  names  of  the 
defendant  and  herself. 

The  defendant  was  a  relative  of  the  plaintiff's 
first  husband,  and  was  the  godson  of  the  plaintiff 
herself,  as  well  as  of  her  said  husband,  and  it 
appeared  that  the  plaintiff  had,  before  making  the 
transfer,  expressed  her  intention  of  thereby  con- 
ferring a  benefit  upon  the  defendant  upon  her  own 
death,  and  in  particular  so  informed  her  stock- 
broker. 

She  did  not,  however,  inform  the  defendant  of 
what  she  had  done.  She  continued  to  receive  the 
dividends,  and  treated  the  fund  as  her  own 
separate  property. 

In  Dec.  1882  the  plaintiff  was  married  for  the 
second  time,  and  shortly  afterwards  set  up  the 
contention  that  she  had  caused  the  transfer  to  be 
made  for  purposes  of  safe  custody  only,  and 
that  the  defendant's  name  was  inserted  as  that 
of  a  trustee.  The  defendant  contended  that  the 
plaintiff's  intention  had  been  to  secure  to  him 
the  benefit  of  the  fund  in  the  event  of  his  surviv- 
ing her;  that  she  had,  since  the  transfer,  fre- 
quently stated  that  to  be  the  case;  and  that 
sue  had,  by  the  transfer,  effectually  carried  out 
that  intention.  He  admitted  the  plaintiff's  life 
estate,  but  claimed  to  be  entitled  to  the  whole 
benefit  of  the  fund  upon  the  death  of  the 
plaintiff. 

Before  the  action  was  commenced  the  parties 
engaged  in  a  correspondence  on  the  subject  of  the 
transfer,  in  which  the  above  contentions  were 
raised,  and  in  which  the  defendant  absolutely 
declined  to  execute  a  re-transfer  of  the  fund  to 
the  plaintiff. 

CozensSardy,  Q.C.  and  Chadimjck  HeaJ^y  for 
the  plaintiff. — The  defendant  is  merely  a  trustee 
for  the  plaintiff.  She  never  informed  him  of  the 
transfer  at  the  time  of  making  it.  He  is  not  a 
relation  of  the  plaintiff.  No  presumption  arises 
of  her  intention  to  benefit  him.  He  did  not  stand 
in  the  position  of  a  child  of  the  plaintiff  or  her 
husband.  That  circumstance  distinguishes  the 
case  from 

B»tm*l  V.  Bmnet,  40  L.  T.  Bep.  H.  S.  873 ;   10 
Ch.  Div.  474. 

The  onus  is  on  the  defendant  to  prove  the  inten- 
tion of  giving  him  a  benefit : 

Fowket  T.  Pascoe,  82  L.  T.  Bep.  N.  3.  545;  L.  Bep. 
10  Ch.  348. 

The  admission  that  the  defendant  is  a  trustee  for 


the  plaintiff's  life  is  inconsistent  with  his  conten- 
tion. There  is  no  contract  previous  to  the  alleged 
voluntary  settlement,  and  consequently  in  this 
case  no  co^istat  as  to  the  intention  of  the  settlor. 
The  court  will  therefore  set  it  aside  if  the  transfer 
did  amount  to  a  voluntary  settlement. 

They  were  stopped  by  the  Court. 

H.  A.  Giffard,  Q.C.  and  Dunning  for  the  defen- 
dant.— The  plaintiff  has  no  title  in  any  case.  She 
was  married  to  her  present  husband  before  the 
Married  Women's  Property  Act  1882  came  into 
operation.  The  intention  of  the  plaintiff  was 
evident.  Having  herself  become  entitled  to  the 
fund  by  survivorship,  she  made  a  similar  arrange- 
ment for  the  benefit  of  the  defendant.  The  evi- 
dence and  correspondence  show  the  affectionate 
care  of  the  plaintiff  and  her  first  husband  for  the 
welfare  of  the  defendant.  The  real  reasons  for  the 
plaintiff's  change  of  feeling  were  to  be  found  in 
the  defendant's  Dusiness  relations,  and  npx>n  her 
second  marriage,  she  made  up  her  mind  to  get  the 
fund  back  into  her  own  name  if  possible.  The 
relation  of  sponsor  and  godson  is  to  be  considered 
as  affording  evidence  of  probable  intention  to 
benefit.  It  is  immaterial  that  the  transfer  was 
no^  at  the  time  communicated  to  the  beneficiary. 

Murphy,  Q.C,  for  the  defendant  Standing,  the 
present  husband  of  the  plaintiff,  stated  that  his 
client  did  not  dispute  the  plaintiff's  title  to  the 
fund. 

Cozens-Hardy  replied. 

Peaksos,  J.  stated  the  result  of  the  evidOTCC 
and  proceeded : — It  is  qnito  clear  that,  when  Mrs. 
Standing  transferred  this  sum  of  60001.  Consoia 
into  the  joint  names  of  herself  and  Mr.  Bowring, 
she  had  well  considered  what  she  was  doing.  This 
course  was  not  adopted  by  her  without  full  con- 
sideration, and  it  was  not  till  after  some  months 
from  the  time  when  she  first  mentioned  the  sub- 
ject to  her  stockbroker  that  she  eventually 
decided  unon  placing  the  money  in  the  joint 
names.  This  money  had  belonged  to  her  first 
husband,  and  he  had  transferred  it  into  the  names 
of  himself  and  his  wife,  so  that  it  became  the  pro- 
perty of  his  widow  by  survivorship.  The  defen- 
dant Mr.  Bowring  was,  it  tippears,  the  godson  of 
Mrs.  Standing  and  of  her  first  husband,  and  it  is 
evident  that  tney  both  of  them  took  great  interest 
in  him,  and  I  have  no  doubt  that  when  she  made 
this  transfer  in  1880  she  intended  that  it  should 
enure  to  the  benefit  of  the  defendant  if  he  should 
survive  her,  and  that  she  intended  to  reserve  the 
dividend  upon  the  fund  during  her  life.  After  the 
transfer,  however,  the  defendant  entered  into  a 
business  partnership  with  a  Welshman,  and  this 
she  disapproved  of,  and  she  wrote  to  her  stock- 
broker, Mr.  Dalton,  telling  him  that  in  conse- 
quence of  this  partnership  she  had  determined  "  to 
revoke  his  name  out  of  the  Bank  of  England  <m 
the  60002.,"  as  she  considered  him  an  undeserving 
man,  and  she  had  made  up  her  mind  to  give  away 
the  money  by  her  will.  She  therefore  requested 
Mr.  Dalton  to  do  away  with  her  intended  gift  to 
Mr.  Bowring.  If  this  had  been  the  case  of  a 
simple  transfer  of  stock  into  the  names  ot  the 
plaintiff  and  another  person,  it  might  have  been 
difiicnit  to  say  that  it  was  not  a  trust  for  the 
plaintiff,  but  upon  the  whole  of  the  evidence  in 
this  case  it  is  impossible  for  this  conrt  to  interfere 
with  what  the  plaintiff  has  deliberateh-  done  and 
Digitized  b^  ' 
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to  compel  the  defendant  to  re-transfer  the  stock 
to  the  plaintiff  absolntely.  The  action  mnst  there- 
fore be  dismissed  with  costs. 

Solicitors :  Sandom,  Kersey,  and  Knight  v  BeU, 
Brodrieh,  and  Gray. 


Monday,  June  30. 1884. 

(Before  Peabsox,  J.) 

Be  No&ais ;  Allen  v.  'N'oaBi8.(a) 

Truttee* — Power  to  appoint — "Continuing"  trustee 
— SoUeitor — Adminietrai-ion  by  the  eowrt. 

A  intxtee  who  has  made  tip  hit  mind  to  retire  i* 
not  a  "  continuing  "  trittiee,  »o  <u  tohe  a  neeet- 
tary  party  to  the  appointment  of  a  new  tntttee 
under  a  power  given  to  the  surviving  or  con- 
tinuing trustee  or  trustees. 

Be  Glenny  v.  Hartley  (50  L.  T.  Xep.  N.  8.  79 ; 
25  Gk.  Div.  611)  distinguished. 

Travis  v.  Illingworth  (12  L.  T.  Bep.  N.  8.  136; 
3  Jwr.  N.  8.  313)  followed. 

Where  trusts  are  being  administered  hy  the  court 
a  solicitor  who  is  the  partner  in  husiness  of  the 
continuing  trustee,  and  is  ntting  both  for  the 
trustees  and  for  some  of  the  benefieiarie;  is,  by 
reason  of  his  position  alone,  an  improper  person 
to  be  appointed  trustee,  and  his  appointment 
trill  notoe  sanctioned  by  the  court. 

This  was  an  application  by  way  of  summons  that 
Chas.  J.  Allen  might  be  added  as  n  co-plaintiff 
with  Joshua  J.  Allen  in  the  above  action,  and 
that  his  appointment  as  co-trustee  with  Joshua 
J.  Allen  of  the  will  of  Adam  Norris,  deceased, 
might  be  approved  by  the  court. 

The  facts  were  as  follows :  The  action  was 
brought  for  the  administration  of  the  real  and 
personal  estate  of  a  testator,  Adam  Norris,  the 
plaintiffs  being  Joshua  J.  Allen  and  George 
Midwood,  the  trustees  since  1856  of  Adam  Noms' 
will,  and  the  defendants  being  certain  of  the 
beneficiaries.  Joshua  J.  Allen  was  senior  partner 
in  the  firm  who  acted  as  solicitors  for  the  plain- 
tiffs in  the  action  as  well  as  for  the  majority  of 
the  beneficiaries  under  the  will. 

Judgment  was  given  in  the  action  on  April  7, 
1883,  and  it  was  thereby  provided  that,  in 
answering  accounts  and  inquiries,  the  chief  clerk 
was  to  be  at  liberty  to  a!dopt  any  of  the  pro- 
ceedings in  an  action  of  Boyd  v.  Allen,  which  nad 
been  instituted  for  the  partition  or  sale  of  the 
estate  of  a  beneficiary  under  the  will  of  Adam 
Norris. 

In  the  interval  between  the  date  of  the  judg- 
ment in  AUen  v.  Norris  and  Feb.  1884,  George 
Midwood  became  desirous  of  retiring  from  the 
trusts  of  the  will,  and  Joshua  J.  Allen,  as  the 
continuing  trustee,  by  deed  dated  Dec.  26,  1883, 
and  in  view  of  a  proposed  sale  of  the  freehold 
portions  of  the  trust  estate,  appointed  his  son 
and  partner  Chas.  J.  Allen  to  be  a  trustee  in  the 
place  of  Greorge  Midwood.  The  power  in  the  will 
under  which  Joshua  J.  Allen  purported  to  act  was 
contained  in  the  following  clause: 

And  lastly  I  declare  that  if  asy  of  th«  tnutees  hereby 
appointed  or  to  be  appointed  ••  hereiiiafter  mentionea 
•hall  die  or  deoUoa,  or  ref  nee  or  beoome  vawilliiie  or  in- 
oampetent  to  aot  in  the  traati  of  this  my  will  before  the 
tsma  shall  be  f QU7  ezeoated,  then  and  as  often  as  the 
Mne  shall  happen  it  shall  be  lawful  for  my  said  danghters 
Mid  the  aarriron  aod  snrTiTOr  of  them  dnrioy  their  or 
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Ua  Uvea  or  life,  and  that  notwithetanding  oorertnre,  and 
after  the  deoeaee  of  the  snrviTor  of  them  my  said 
daoghten,  it  shall  be  lawful  for  the  snrriTingoroon- 
tfaiiung  tmitee  or  tmiteea,  or  the  ezeonton  or  adminis- 
tiaton  of  the  last  larTiring  or  oontinning  tmatee,  by 
any  deed  or  deeds  to  appoint  any  ottwr  person  or  peniona 
to  oe  a  tnutee  or  tnuteei  in  the  place  of  the  traatee  or 
tmiteei  so  dying  or  declining  or  refnaing  or  becoming 
nnwilliag  er  incompetent  to  aot  as  aforetaiJ,  and  to  do 
all  aota  neceesary  for  effeotnating  snoh  appointment  aa 
oeoaaion  may  require,  and  evety  trustee  so  to  be  appointed 
shall  have  all  the  powers  and  macretions  of  the  trustee  or 
trustees  in  whoee  place  he  shall  be  snbstitnted, 

John  Boyd,  one  of  the  beneficiaries  under  the 
will,  being  interested  in  four-fifteenths  of  the  real 
estate,  and  having  liberty  to  attend  the  proceed- 
ings in  Allen  v.  Norris,  objected  to  the  appoint- 
ment, and  the  present  summons  was  accordingly 
taken  oat  by  Joshua  J.  Allen  and  Greorge  Mid- 
wood. 

John  Boyd  was  phuntiff  in  the  action  of  Boyd 
y.  Allen,  and  had  obtained  the  conduct  of  the  pro- 
ceedings in  AUen  v.  Norris. 

Everitt,  Q.C.  and  E.  B.  Cooper  for  the  snmmons. 

W.  W.  Karslahe,  Q.C.  and  E.  8.  Ford  for  John 
Boyd. — The  appointment  of  Charles  J.  Allen  was 
invalid ;  it  was  informal,  for  according  to  recent 
decisions  it  was  necessary  that  George  Midwood 
should  have  joined  in  executing  the  deed  of 
appointment.  He  was  a  "continuing"  trustee 
until  he  has  executed  the  deed  of  appointment : 
Bt  Glenny  and  HartUy,  50  L.  T.  Bep.  N.  8.  79 ;  25 
Ch.  Div.  611. 
The  decision  of  Kindersley,  V.C.  in  Travis  v. 
Illinawoiih  (12  L.  T.  Bep.  N.  S.  136;  2  Dr.  &  Sm. 
344)  has  not  been  followed.  In  Nicholson  v.  Wriglit 
(29  L.  T.  Rep.  O.  S.  62;  3  Jur.  N.  S.  313)  there 
never  were  any  trustees  in  existence.  It  has  been 
held  that,  if  there  be  two  trustees,  and  a  power 
of  appointing  new  trustees  be  given  to  "  the  sur- 
viving or  continuing  trustees  or  trustee,"  they 
cannot  both  "  retire  at  the  same  time,  but  there 
must  be  two  successive  appointments  : 

Stones  T.  Rowton,  17  Beav.  308. 
Apart  from  the  question  of  informality,  the 
appointment  of  a  solicitor,  the  partner  of  the 
continuing  trustee,  and  a  member  of  the  firm  of 
solicitors  liaving  the  conduct  of  the  action  and 
acting  for  the  trustees  as  well  as  the  majority  of 
the  l^eficiaries,  will  not  be  approved  by  the 
court : 

Wheaharighi  t.  TTaVitr,  48  L.  T.  Bep.  N.  S.  70 ;  23 

Oh.  Dir.  752; 
B«  Ord«,  49  L.  T.  Bep.  N.  8.  430 :  24  Ch.  Div.  271 ; 
Be  Kemp's  Settled  Estates,  40  L.  T.  Bep.  N.  8. 231 ; 
24  Ch.  Dir.  485. 
Joshua  J.  Allen  must  be  called  upon  to  make  a 
fresh  nomination : 

Be  Gadd ;  Eastwood  v.  Clarl;,  48  L.  T.  Bep.  N.  8. 
395 ;  23  Ch.  Div.  184. 

Everitt,  Q.C.  replied. 

Fkabsom,  J. — ^There  are  two  actions  in  this  case, 
one  an  action  for  the  administration  of  the  estate 
of  a  gentleman  named  Norris,  and  the  other  an 
action  for  partition  of  the  estate  of  a  beneficiary 
under  his  will.  The  plaintiff  in  the  latter  actidh 
is  Mr.  Boyd,  and  Mr.  Boyd  has  now  the  conduct 
of  both  actions.  There  are  two  trustees  under 
the  will  of  Mr.  Norris,  Mr.  Midwood  and  Mr. 
Joshua  J.  Allen.  Mr.  Midwood  is  desirous  of 
retiring.  Mr.  Joshua  J.  Allen  has  the  power  of 
giving  the  continuing  trustee  the  right  to  appoint, 
and  Mr.  Joshua  J.  Allen  has  appointed  Mr.  Chas. 
Digitized  b, 
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J.  Allen  his  co-truetee.  Mr.  Chu.  J.  Allen  is  a 
aolicitor  and  in  partnership  with  his  father,  and 
therefore,  as  his  father  was  and  is,  so  Mr.  Chaa. 
J,  Allen  is,  one  of  the  solicitors  for  the  bene> 
ficiaries.  An  objection  is  taken  to  the  appoint' 
ment  of  Mr.  Chas.  J.  Allen  which  resolves  itself 
into  two  objections.  It  appears  that  the  deed  of 
appointment  is  one  which,  as  it  has  been  drawn, 
makes  Mr.  Joshua  J.  Allen  alone  the  appointor  of 
the  new  trustee.  Mr.  Midwood,  as  I  understand, 
is  made  a  -ptirty  to  that  deed,  but  he  does  not  join 
in  the  appointment  of  Mr.  Chas.  J.  Allen,  and  it  is 
objected  that  his  appointment  is  therefore  bad. 
In  the  next  place  it  is  said  that  Mr.  Chas.  J.Allen, 
bein^  a  partner  with  his  father,  and  one  of  the 
solicitors  of  some  of  the  beneficiaries,  the  appoint* 
meut  is  contrarj-  to  the  practice  of  the  court,  and 
upon  that  ground  the  court  ought  not  to  sanction 
it.  It  is  not  argued,  nor  could  it  be  argued  after 
the  decisions  of  the  Court  of  Ap{Mal,  that, 
because  the  clauses  have  been  inserted,  therefore 
power  to  appoint  should  not  remain  in  Mr. 
Joshua  J.  Allen,  but  it  is  said  that,  inasmuch  as 
those  clauses  have  been  inserted,  the  appointment 
must  be  made  subject  to  the  sanction  of  the  court, 
and  that  is  not  disputed  b^  those  who  represent 
Mr.  Chas.  J.  Allen.  No  obieotion  has  been  taken, 
nor,  BO  far  as  I  know,  could  any  objection  be  pro- 
perly taken,  to  Mr.  Chas.  J.  Allen  as  a  trustee, 
and,  if  he  had  been  an  independent  person,  no 
objection  would  have  been  taken  to  his  appoint- 
ment, and,  in  any  observations  that  may  fall  from 
me,  I  hope  it  will  be  distinctly  understood  that  I 
take  no  objection  personally  to  Mr.  Chas.  J.  Allen, 
The  only  matter  I  have  to  consider  is,  what  is  the 
practice  of  the  court,  and  what  ought  I  to  do 
acting  according  to  the  usual  practice  of  the  court, 
having  regard  to  the  particular  circumstances  of 
this  case.  Now  there  has  been  a  considerable 
controversy  between  the  parties  with  reference  to 
the  sale  of  the  property  which  is  about  to  be  sold, 
and  prima- fa-cte  the  trustees  have  the  power  of 
sale.  Prund  facie  under  the  rules  of  the  court  the 
trustees  have  the  conduct  of  the  sale.  No  doubt 
it  is  quite  within  the  power  of  the  court,  acting 
according  to  its  discretion,  to  take  back  the  conduct 
of  the  sale  from  the  trustees,  and  give  it  to  some 
other  person,  but,  according  to  the  rules  of  the 
court,  if  there  be  nothing  to  induce  the  court  to 
make  any  alteration  in  the  practice  laid  down  by 
those  rules  as  to  the  course  to  be  ordinarily  fol- 
lowed, the  trustees  in  that  case  would  have  the 
conduct  of  the  sale.  I  must  proceed  to  consider 
both  the  objections.  In  the  first  place,  has  or  has 
not  Mr.  Chas.  J.  Allen  been  properly  appointed  by 
Mr.  Joshua  J.  Allen  alone,  Mr.  Midwood,  as  I 
Mther  from  the  terms  of  the  deed,  being  acces- 
sible and  being  capable,  therefore,  of  joining 
in  the  appointment  P  Now  Mr.  Karslake  has 
properly  impressed  upon  me  the  very  recent 
decision  of  Bacon,  V.C.,  and  I  have  so  much 
respect  for  the  Yice-ChanoeUor's  experience  and 
knowledge  in  these  matters,  that,  if  that  were  the 
only  deoision  in  the  case,  I  should  hesitate  very 
lonff  before  I  expressed  a  contrary  opinion  to  his, 
and  even  now,  wnen  I  propose  to  express  a  contrary 
opinion  to  the  doctrine  which  counsel  have  ex- 
tracted from  the  Vice-Chancellor's  judgment,  I 
beg  to  say  most  distinctly  that,  looking  at  the 
tenns  of  the  power  in  this  case,  I  am  very  far 
from  snggestmg  or  venturing  to  hint  that  the 
Vice-Chancellor's  judgment  in  that  case  was  not 


perfectly  right  and  in  conformity  with  thetsnniof 
that  particular  power.  When  I  am  aidcedtodeduw 
from  the  Yice-C hancelior's  j udgment a  aeneralom* 
struction  that  where  the  power  is  in  the  ordinaT; 
fomi  it  is  necessary  for  the  retiring  trutAe  to 
join  with  the  continuing  trustee  in  the  appoint- 
ment of  a  new  trustee  in  his  place,  I  oeg  to 
express  my  dissent  as  strongly  as  I  can  from  that 
conclusion,  and  I  am  very^lad  to  find  that  the 
opinion  which  I  entertain,  and  have  entertained 
for  a  great  many  years,  and  as  to  which  I  confess 
I  should  have  had  no  doubt  whatever  bnt  tat 
the  manner  in  which  counsel  has  pressed  upon 
me  the  decision  of  Bacon,  V.C.  m  Gimtiji  t. 
lt<irtte}i  (vhi  «KpO>  *'^^  ^^^  doctrine  enunciated  bv 
Kindersley,  VTC.  in  Tfaria  v.  UUnmavrtk  (nJt 
»Hp,)  was,  at  the  time  when  that  jttdgmeiA  was 
pronounced,  and  had  been  for  many  years  pre- 
viously, the  recognised  opinion  of  aU  the  profet- 
sion.  Now,  in  Olenny  v.  SartUy  (M  ««».)  the 
terms  were  somewhat  peculiar,  and  I  think  it 
was  on  the  peculiarity  of  those  terms  thst 
the  Vice-chancellor  must  have  come  to  the 
conclusion  which  he  did,  fnr  I  think  it  woold  | 
be  impossible  for  any  judge  to  read  the  tenoa 
of  that  power  without  perceiving  that  it  «u 
not  exactly  in  common  form,  and  I  think 
that,  if  that  was  not  absolutely  certain  from 
the  judgment  which  the  Vioe-Chancellor  d^vered, 
there  was  very  strong  reason  indeed  for  saying 
that  in  that  case  the  proper  ^rsons  to  ap]Mint 
were  the  continuing  ana  the  retiring  trusteM,  or, 
as  it  was  in  that  case,  the  two  retiring  trustees. 
There  were  two  trustees,  and  both  of  them 
desired  to  retire,  and  thereupon  they  appointed 
new  trustees  in  their  place.  It  was  objected  on 
the  part  of  somepurchasers  that  the  appointment 
was  bad.  The  Vice-Chancellor  said  that  it  v*s 
good.  No  doubt  he  differed  from  Kindersley,  V.C.'s 
decision  in  Travt*  y.  Ulinffteorth  (ubi  np.),  Iwt 
the  power  in  that  case,  stating  it  shortly,  was  thi«! 
"  It  shall  be  lawful  for  the  surviving  or  continuing 
trustees  or  trustee  of  these  presents,  or  the  heirs, 
executors,  or  administrators  of  the  last  inrrivin^ 
trustee,  by  any  deed  or  deeds  under  their  or  his 
hand  and  seal,  with  the  consent  in  writing  of 
Glennv,  the  intended  husband,  and  the  intended 
wife,  during  their  respective  lives,  and  after  their 
decease  witn  the  like  consent  of  the  survivor,  in 
the  event  of  any  trustees  or  trustee  dying  or 
going  to  reside  beyond  the  seas,  or  declining  or 
becoming  incapable  to  act,  to  discharge  such 
trustees  or  trustee  from  the  trusts  thereby 
declared,  and  all  obligation  and  responsibility  m 
respect  thereof,  and  to  appoint  new  tmstew 
or  a  new  trustee,  and  they  shall  be  invested 
with  the  same  powers  and  authorities  as  if  the 
trusts  herein  contained  had  been  expressly  reposed 
in  them  by  these  presents,  and  upon  vvetj  such 
appointment  the  trust  hereditaments  and  !»*• 
mises  shtdl  be  transferred  accordingly."  Now, 
had  it  stopped  there,  it  would  have  been  very 
nearly  in  the  ordinary  form  used  in  all  cas«  of 
settlements;  but  it  goes  on  in  these  words: 
"  Provided  nevertheless  that  nothing  herein  con- 
tained shall  authorise  the  discharge  of  the  only 
continuing  trustees  or  trustee  for  the  time  being 
without  the  substitution  of  another  trustee  or 
trustees,  so  that  there  mav  be  at  least  one  tn^ 
to  carry  on  the  trusts  of  these  presents."  Besding 
that  clause,  it  does  seem  to  me  to  indicate  thst  it 
was  intended  in  that  case  that,  if  there,  was  only 

30gle 


Jut.  8.  uasj 


THE  LAW  TIMES. 


[Vol.  U.,  N.  8.-595 


CukX.  DiT.] 


Be  NOBSIS  ;  AUEK  «.  NOKSIS. 


[Chak.  Div. 


one  trustee,  and  that  trustee  desired  to  retire,  he 
nti^ht  appoint  another  trustee  in  his  place,  and 
retire  acoiordingty.  If  that  be  the  proper  con- 
stmction  of  that  power,  I  can  see  no  reason  why, 
if  there  were  two  tmstees,  and  those  two  trustees 
desired  to  retire,  they  might  not  do  that  which 
one  trustee  might  also  do.  Under  those  circum- 
stances I  think  that  Bacon,  V.C.  had  very  strong 
reason  indeed  for  coming  to  the  conclusion  which 
he  did,  that  the  appointment  was  good.  But  that, 
to  my  mind,  does  not  meet  the  ordinary  case 
under  the  ordinary  power.  Although  Mr.  Kars- 
lake  says  that  this  last  proviso  puts  nothing  into 
the  power  which  woula  not  e«st  in  the  power  if 
the  proviso  was  not  there,  I  venture  to  differ 
from  him,  because  I  think  that  shows  that 
the  appointment  might  be  made  by  one  trustee 
who  was  desirous  of  retiring,  if  there  was 
only  one  trustee,  and  it  leaves  the  ordinary 
rule  of  the  ooort,  which  existed,  as  I  say, 
without  dispute,  to  my  mind,  down  to  the 
tame  of  Travi$  v.  Illintfworth  (vhi  »vp.),  and 
which  was  acted  npon  in  that  case,  altogether 
undisturbed.  Is  it  then  the  case,  where  there  are 
two  trustees,  and  one  of  them  wishes  to  retire, 
that  the  continuing  trustee,  by  which  I  mean  the 
trustee  who  intends  to  contmue  as  a  trustee  of  the 
instrument,  cannot  appoint  by  himself,  but  he 
must  require  the  concurrence  of  the  trustee 
who  is  actually  retiring  ?  Now  the  objec- 
tion to  that  to  my  mmd  is  this  :  In  the 
first  place,  I  admit  that  Bacon,  V.C.  took 
a  different  view,  but,  with  all  respect  to  his 
judgment,  I  cannot  think  that  the  words  "  con- 
tinuing trustee  "  there  mean  a  trustee  desirous  of 
retiring,  and  who  is  intending  to  retire  iniianter, 
because,  according  to  the  forms,  as  I  recollect 
them,  giving  power  to  the  continuing  trustee  to 
sppoint,  the  form  used  to  go  on  to  sav,  "  thereupon 
the  trust  premises  shall  be  conveyea  so  that  tney 
may  vest  in  the  new  trustee  and  the  continuing 
trustee."  If  that  be  so,  it  shows  that  the  person 
in  whom  they  are  to  vest  cannot  be  the  trustee 
who  is  then  about  to  retire,  but  a  "  continuing 
trustee  "  means,  not  that  trustee,  but  the  trustee 
who  intends  to  remain  a  trustee  of  the  instru- 
ment. There  is  a  further  consideration  which 
indirectly  may  be  relied  upon,  and  that  is  this  :  a 
consideration  of  the  great  inconvenience  that,  to 
my  mind,  wonld  result  from  coming  to  that  con- 
clusion, namely,  that  in  many  cases,  although  not  in 
the  case  before  the  court  at  the  present  moment, 
bat  in  the  case  before  Bacon,  Y.C.,  and  ordinarily, 
according  to  my  experience  in  almost  all  the  cases 
provided  ior  by  these  clauses,  one  of  the  oontin- 

rncies  is,  "  if  he  shall  leave  this  country."  Here 
is  "  going  to  reside  beyond  the  seas.  Now,  if 
yon  are  to  say  that  the  continuing  trustee  remain- 
ing in  this  country  cannot  appomt  a  new  trustee 
in  the  place  of  a  person  who  has  Kone  abroad,  and 
who  will  not  be  accessible,  possibly  whose  where- 
abouts may  not  be  known,  you  wonld  be  throwing 
at  once  a  difficulty  upon  the  exercise  of  the  power 
of  appointment  which  would  in  many  cases  be 
Utti,  and  the  some  would  be  the  case  if,  instead  of 
going  abroad  and  declining  to  sot,  the  trustee  be- 
came incompetent  from  mental  disease.  He  may 
not  be  able  then  to  exercise  the  power,  and  these 
clauses  would  never  fulfil  the  function  for  which 
they  are  inserted  in  the  instrument;  because  I 
think  I  may  say  in  almost  all,  or  in  the  majority 
of  cases,  it  wonld  he  found  impossible  to  exer- 


cise the  powers  if  they  were  construed  in  that 
way ;  and  for  that  reason  I  adhere  to  the 
opinion  expressed  by  Kindersley,  V.C.  in  Travis 
V.  Illinguiorih  {ubi  tun.).  I  think  the  proper 
person  to  appoint  is  the  trustee  who  intends  to 
remain  a  trustee,  and  that  consequently,  so  far  as- 
form  goes,  the  appointment  of  Mr.  Charles  J. 
Allen  oy  Mr.  Joshua  J.  Allen  was  a  good  and 


valid 
as  to 


appointment.    The  other  question  rei 
whether  or  not  the  court,  being  called 


upon 


now  to  sanction  the  appointment,  ought  to  do  so, 
and  I  am  of  opinion  that  the  court  ought  not  tO' 
sanction  it.  It  is  admitted  that,  according 
to  the  ordinary  practice,  the  court  would  not 
appoint,  even  in  the  case  of  one  trustee,  the 
solicitor  of  the  appointor  to  be  trustee,  and  I 
think  also  that  the  court  would  certaiidy  not 
appoint  as  a  co-trustee  with  that  solicitor  his 
partner,  whether  he  was  another  person  or 
whether  he  was  his  son.  In  the  present  case 
he  is  his  son.  The  court  wonld  not  look  at 
all  to  the  competency  of  the  person;  it  is 
because  of  the  position  which  he  fills,  and  accord- 
ing to  the  ordinary  rule  of  the  court  a  solicitor  is 
not  a  person  who  should  be  appointed  a  trustee. 
To  my  mind  it  is  of  the  greatest  importance  that 
the  court  should  act  upon  the  general  rules,  and 
for  no  other  reason  than  for  this,  that  it  saves  the- 
court  the  necessity  of  considering,  in  any  case, 
whether  a  solicitor  himself  is  not  a  person  of  the 
greatest  respectability  and  most  trustworthy. 
The  court  declines  to  go  into  any  question  of  that 
kind,  and  says,  Assuming  that  you  are  the  very 
person  who  wonld  be  most  fit  in  the  circumstances 
to  be  a  trustee,  we  object  to  you  simplv  on  the 
ground  of  the  position  which  yon  hola.  Then 
Mr.  Everitt  says  :  "  Here  are  trustees  going  to  be 
appointed  for  the  purpose  of  sale;  they  are 
going  to  conduct  the  sale  under  the  oraer  of 
the  court,  or  to  a  great  extent  the  conduct 
of  the  sale  would  be  subject  to  the  sanction  of 
the  court,  carried  on  with  the  knowledge  of  all 
the  parties,  and  there  is  no  reason  therefore,  in 
this  instance,  why,  whatever  may  be  the  case  in 
other  circ9mstanoe8,these  two  solicitors  should  not 
be  the  trustees."  I  differ  from  Mr.  Everitt  there. 
I  think,  whether  the  sale  is  to  be  conducted  under 
the  direction  of  court,  or  whether  it  is  to  be 
conducted  outside  the  court,  the  eetttu$  que  truH 
are  entitled  to  have  the  assistance  of  two  inde- 
pendent persons  as  trustees  to  assist  them  in 
nonducting  the  sale  in  the  best  manner  in  which 
it  can  be  conducted.  They  have  the  right  to  ask 
that  they  shall  have  the  aid  of  two  minds,  and 
not,  as  they  would  in  this  case,  where  the  father 
and  son  are  in  partnership  together,  the  aid  prac- 
tically of  one  mind  only,  because  it  is  plain  that» 
in  a  case  of  this  kind,  where  the  father  and  son 
are  in  partnership,  it  would  be  practicaUy  one 
person  acting  as  trustee,  and  not  two  persons 
acting  as  trustees.  For  these  reasons  I  am  of 
o}Hnion  that  I  cannot  sanction  this  appointment. 
I  must,  therefore,  refer  the  matter  to  chambers  to 
appoint  a  new  trustee.  Mr.  Joebna  J.  Allen  will 
have  power,  as  he  had  before,  to  nominate  a  fit  and 
proper  person,  but  that  proper  person,  for  the 
reason  I  have  given,  cannot,  I  think,  be  the 
partner  of  the  solicitor  iu  the  case.  I  am  very 
far  from  saving,  and  I  must  not  be  understood  to 
say,  that,  it  there  be  a  trust  which  is  not  being 
administered  by  this  court,  and  the  person  bona 
fide  had  appointed  two  persons  trustees,  and  they 
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were  solicitors,  one  the  father  and  the  other  the 
son,  as  they  are  here,  that  would  be  a  bad  appoint- 
ment towards  the  trust,  so  as  to  render  that 
appointment  of  trustees  null  and  void.  I  not 
only  do  not  hold  that,  but  I  should  be  very  sorry 
to  hold  that  it  would  be  so  outside  the  court.  If 
a  case  came  before  me,  and  I  found  that  the 
appointment  had  been  made  bona  fide  outside  the 
court,  I  should  certainly  hold  tliat  the  trustees 
were  properly  appointed. 

Solicitors :  J.  J.  and  G.  J.  Allen ;  Chetter  and 
Co. 


Tuesday,  Jidy  8,  1884^ 

(Before  Peakson,  J.) 

Be  James  (deceased)  and  the  Settled  Land 

Act  1882.  (a) 

Wm — Conitnietum — Infant — Vetted  eriaie. 

A  testator  devised  his  residuary  real  estate  to 
trustees  upon  trust  for  sucli  of  his  six  younger 
children  as  shculd  surcive  him,  and  being  sons 
should  attain  twenty-one  or  dying  under  th^t  age 
should  leave  issue  surviving,  or'being  daughters 
should  attaintwe)Uy-oneorbepreviously  married, 
and  he  directed  tluit  if  any  of  his  said  children 
should  die  in  his  lifetime  leaving  issue  living  at 
his  decease,  which  issue  being  male  should  attain 
twenty-one  years  or  dying  under  thai  age  should 
leave  issue  surviving,  or  being  female  should 
attain  twenty-one  years  or  be  previously  married, 
tlien  tlie  sJuire  to  which  each  cltild  of  the  testator 
so  djiitig  would,  if  surviving  the  testator  and 
attaining  tweniy-one  years,  have  become  t^teo- 
httely  entitled  to  should  be  in  trust  for  the 
issue  of  suck  child,  but  so  tluxt  such  issue  in  their 
several  degrees  should  take  only  "  after  the  decease 
and  by  representation  of  their  respective  parents." 

Held,  that  the  infant  children  of  one  of  the  testa- 
tor's younger  sons,  who  predeceased  him,  took  a 
vested  interest  in  their  father's  share  in  tlte  estate, 
liahle  to  be  divested  in  tlie  event  of  tlieir  deatlis 
under  twenty-one  years. 

Thomas  James,  who  died  on  the  14th  June  1888, 
by  his  will  dated  the  16th  July  1873  gaye  all  his 
residuary  real  estate  upon  trust  for  all  or  such 
one  or  more  of  his  six  younger  children  Emily 
Hope  Fellows,  Harry  Kedesdale  James,  John 
Collinson  James,  Richard  James,  Charles  Wood- 
house  James,  and  Christian  Hugh  Septimus  James, 
who  should  survive  him,  and  being  a  son  or  sons 
should  have  attained  or  should  attain  the  age  of 
twenty-one  years  or  dying  under  that  age  should 
leave  issue  auryiying,  or  being  a  daughter  should 
attain  that  age  or  be  previously  married,  and  for 
the  heirs,  executors,  administrators,  and  assigns 
of  such  child  or  respective  children,  the  share  of 
his  said  daughter  being  held  upon  such  trusts  as 
she,  whether  covert  or  sole,  should  by  deed  or  will 
appoint,  and  in  default  of  and  until  such  appoint- 
ment apon  trust  for  his  said  daughter,  her  heirs, 
executors,  administrators,  and  assigns  for  her 
separate  use,  provided  always,  and  the  testator 
directed  that  in  case  any  one  or  more  of  his  said 
six  younger  children  should  happen  to  die  in  his 
lifetime  leaving  issue  living  at  his  decease,  and 
which  issue  being  issue  male  should  live  to 
attain  the  age  of  twenty-one  years  or  dying  under 

that   age  should  leave  issue  surviving,  or  being 

— ^ . 

(a)Beported  by  J.  F.  WAGdErr,  Eaq.,  Barrister-at-Lsw. 


issue  female  should  live  to  attain  that  age  or  be 
previously  married,  then  and  in  every  such  case 
the  share  to  which  each  child  so  dying  would  if 
he  or  she  had  survived  the  testator,  and  bad 
attained  the  age  of  twenty -one  years,  have  become 
absolutely  entitled  as  aforesaid  of  and  in  the 
trust  premises  should  be  held  upon  trust  for  such 
his  or  her  issue,  and  if  more  than  one  for  them 
equally,  and  for  their  respective  heirs,  executors, 
aaministrators,  and  assigns,  but  so  nevertheless 
that  such  issue  in  their  several  degrees  should 
take  only  after  the  decease  and  by  representation 
of  their  respective  parents. 

Two  of  the  testator's  six  younger  children, 
namely,  Harry  Bedesdale  James  and  Richard 
James,  died  without  issue,  and  in  the  testator's 
lifetime. 

The  testator's  son,  John  Collinson  James, 
married  on  Oct.  29, 1872,  and  there  were  issoe  of 
his  marriage  two  children,  namely,  EfBe  Bedesdale 
James,  who  was  bom  on  Feb.  3, 1874,  and  Tom 
James,  who  was  bom  on  Dec.  30, 1875,  both  of  whom 
were  still  living. 

John  Collinson  James  died  on  Feb.  27,  1883, 
thus  predeceasing'  the  testator. 

The  others  of  the  testator's  six  younger  children, 
name'y,  Emily  Hope  Fellows,  Charles  Woodhouse 
James,  and  Christian  Hugh  Septimus  James, 
were  still  living,  all  of  them  having  attained 
twenty- one  years. - 

The  present  sttmmons  was  taken  out  under  the 
Settled  ]Land  Act  1882,  asking  for  a  declaration 
that  Emily  Hope  Fellows,  Charles  Woodhouse 
James,  and  Christian  Hugh  Septimus  James,  as 
the  only  younger  children  of  the  testator  who 
survived  him,  were  persons  having  the  powers  of 
tenant  for  life  within  the  Act  under  the  settle- 
ment by  the  will  made  in  favour  of  younger 
children  in  respect  of  the  share  in  the  settled 
estates,  to  which  John  Collinson  Jamee  would, 
if  he  had  survived  the  testator,  have  become 
absolutely  entitled;  or  in  the  alternative,  that 
Tom  James  and  Effie  Redesdale  James  were 
tenants  for  life,  or  persons  having  the  powers  of 
a  tenant  for  life  witnin  the  Act  in  respect  of  the 
said  share.  The  summons  also  asked  for  the 
appointment  of  trustees  of  the  settlement  for  the 
puposes  of  the  Act. 

Cozens-Hardy,  Q.C.  and  F.  F.  Proctor,  for  Emily 
Hope  Fellows  and  Christian  Hugh  Septimus 
James,  in  support  of  the  summons. 

Bawson,  for  the  infant  grandchildren  of  the 
testator  and  the  surviving  trustee  of  the  will.— 
The  court  will,  if  possible,  hold  the  estates  of 
the  infants  to  be  vested.  There  was  a  clear  in- 
tention on  the  part  of  the  testator  that  his 
grandchildren  should  sncoeed  to  their  parents' 
shares.  What  he  gave  to  the  grandchildren 
were  vested  interests  liable  to  be  divested,  bj 
analogy  the  following  cases  apply : 
Boraston's  ease,  8  Bep.  19  a ; 
Chodtitle  d.  Hayvard  t.  Whitby,  1  Botr.  828. 

The  Conveyancing  Act  1881,  sect.  43,  gives 
infants  the  right  to  maintenance  out  of  their 
contingent  interest.  That  brings  this  case  within 
the  principle  of  Hayward  v.  Wiiitby  (ubi  sup.). 

Pejikson,  J.,  after  remarking  that  the  effect  of 
the  last  proposition,  if  true,  would  be  to  read  the 
Act  into  the  will,  said : — The  questions  in  this  caM 
are  whether  the  grandchildren  of  the  testator  took 
vested  estates  liable  to  be  divested  in  the  event  of 
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death  under  twenty-one  jears,  or  whether  they 
Uke  vested  interests  liable  to  be  divested  pro 
tanto  so  as  to  let  in  the  grandchildren  who  attain 
twenty-one  years.   The  previous  decisions  bearing 
apon  the  questions  are  so  conflicting  that  J,  might 
hold  either  of  the  propositions  to  be  the  correct 
solution  of  the  matter  without  much  fear  of  the 
Court  of  Appeal  coming  to  a  distinct  conclusion 
to  the  contrary.    The  chief  question  of    course 
which  has  to  he  considered  is  which  will  be  the 
conclusion  most  consistent  with  the  intention  of 
the  testator.    His    intention    apparently  was  to 
snbstitnte  the  children  for  their  parents,  and 
that  they  should    take    immediately  upon    the 
decease   of   the    parents.      He    uses    the    word 
"issue"  in  its  widest  possible  sense,  and  says 
that  they  are  to  take  "after  the   decease  and 
by  representation  of  their  parents."    The  nearest 
case  to  the  present  which  I  have  been  able  to  find 
is  Andrno  v.  Andrew  (34  L.  T.  Rep.  N.  S.  82 ;  1  Ch. 
Div.  410).  The  head-note  to  the  report  of  that  case 
is  not  altogether  correct.     What  James,  L.J.  said 
in  deUvering  the  judgment  of  the  court  was  this  : 
"  There  is  a  long  category  of  cases  _  from  very 
early  times  down  to  a  very  recent  decision  of  the 
Master  of   the    Rolls,   in   which   the  words  'if,' 
'when,'  'so  soon  as,'  have  been  held   from   the 
context  not  really  to  import  contingency  in  the 
sense  of  a  condition  precedent  to  the  vesting,  but  to 
mean  a  proviso  or  condition  subsequent  operating 
as  a  defeasance  of  an  estate  vested.  And  we  should 
be  well  warranted  by  the  authorities  in  so  dealing 
with  this  case,  inasmuch  as  the  limitations  were 
plainly  intended  to  make  a  complete  settlement  of 
the  property  to  a  man  for  life,  then  to  that  man's 
eldest  son  on  his  attaining  the  ase  of  twenty-one, 
with  a  remainder  over  to  the  other  descendants 
(which  would  necessarily  take  effect  on  that  son's 
dying  under  the  prescribed  age)  with  an  ultimate 
remainder  over  to  another  branch  of  the  family. 
But  aJl   doubt    and    difficulty  are  in  this  case 
removed  by  the  fact  that  the  gift  is  actually 
expressed  to  be  what  without  the_  express  words, 
we  should  have  implied  it  to  be,  viz.,  that  the  gift 
is  expressed  to  be  '  from  and  after '  the  death  of 
the  tenant  for  life."  Though  I  do  not  quite  follow 
the  argument  contained  ui  the  last  sentence,  I 
consider  that  this  case  falls  within  the  principle 
cf  the  passage  I  have  read.    I  come,  therefore,  to 
the  conclusion  that  the  testator's  intention  was 
not  to  postpone  the  period  of  the  vesting  of  the 
estates,  but  to  place  the  children  in  the  place  of 
their  parents,  so  nevertheless  that  their  estates 
were  not  to  be  absolute  until  they  should  attain 
twenty-one  years.     There  must  he  a  declaration 
that  tne  infants'  one-fourth  share  of  the  testator's 
residuary  estate  became  vested  in  them  at  the  death 
of  the  testator,  subject  to  being  divested  in  the 
event  of  their  both  dying  under  twenty-one  years, 
as  to  Tom  James  without  issue,  and  as  to  JCffie 
James  without  having  been  married.    The  sum- 
mons will  be  formally  amended  by  making  the 
infants  apfdicants  by  a  next  friend.   There  will  be 
a  direction  that  the  sale  be  carried  out  by  the 
tnutees,  and  the  summons  must  be  referred  back 
to  ohaadiers  for  the  appointment  of  the  trustees. 
The  costs  of  all  parties  as  between  solicitor  and 
client  may  be  paid  out  of  the  sale  moneys. 

Si^ioitors :  PcUtitoth  Wigg,  and  Co.,  for  G.  Arm- 
ttrong  and  Sons,  Xewcastle-on-Tync. 


Friday,  July  18, 1884. 
(Before  Peabson,  J.) 

The  Accident  Iksukakce  Compakt  Limited*. 
The  Accidekt,  Disease,  and  Gekxbal  In- 
surance CORFOKATION  LIMITED,  (a) 

Injunction — Trade  name — Insurance  company — 
Similarity — Prohahle  deception. 

An  inturanee  company,  re^stered  under  the  Com- 
paniet  Acta,  having  earned  on  its  business  in  the 
City  of  London  for  many  years  under  the  name 
of  the  Accident  Insurance  Company  Limited, 
sought  an  interim  injunction  to  restrain  another 
insurance  company,  recently  registered  under  the 
Companies  Acts,  and  hatting  its  office  aiid  place 
of  business  in  the  City  of  London,  from  carrying 
on  its  business  under  its  registered  name  of  the 
Accident,  Disease,  and  General  Insurance  Com- 
pany Limited. 

Held,  that  the  plaintiff  company  was  entitled  to  the 
injunction  to  restrain  the  defendant  company 
from  lising  its  registered  name,  or  any  other  tiame 
calculated  to  cause  the  defendant  company  to  he 
mistaken  by  the  public  for  the  plaintiff  company. 

This  was  an  application  by  the  plaintiff  company 
for  an  injunction  to  restrain  the  defendant  company 
until  judgment  or  futher  order,  from  in  any  way 
carrymg  on  its  business  under  the  title  of  "  The 
Accident,  Disease,  and  General  Insurance  Corpo- 
ration Limited,"  or  any  other  title  containing  the 
word  "  accident,"  either  alone  or  in  combination 
with  any  other  word  or  words,  in  such  manner  as 
to  cause,  or  tend  to  cause,  the  public  to  confuse 
the  defendant  company  with,  or  mistake  the  de- 
fendant company  for,  the  plaintiff  company,  and 
from  advertising  itself,  or  issuing,  circiUating,  or 
publishing  its  prospectuses,  or  in  any  way  holding 
itself  out  as  entitled  to  use  for  the  purposes  of  its 
business,  or  otherwise,  the  said  title  of  "The 
Accident,  Disease,  and  General  Insurance  Corpo- 
ration Limited,"  or  other  such  title  as  aforesaid, 
and  for  an  order  that  the  defendant  company 
should  pay  the  costs  of  the  motion. 

The  plamtiff  commny  was  registered  under  the 
Companies  Acts  in  Feb.  1870  for  the  purpose  of 
acquiring  and  carrying  on  an  accident  insurance 
business  which  had  been  carried  on  under  the 
same  name  at  No.  7,  Bank-buildings,  Lothbnry, 
since  the  year  1849.  The  plaintiff  company  also 
acquired  and  carried  on  the  existing  business  of 
the  General  Accident  and  Guarantee  Company. 
For  a  time  the  plaintiff  company  carried  on 
business  at  No.  7,  Bank-buildings,  Lotbbury,  but 
the  offices  were  subsequently  removed  to,  and 
and  were  now  located  at  St.  Swithin's-house,  St. 
Swithin's-lane. 

In  the  year  1883  the  defendant  company  was 
registered  under  its  present  name,  the  offices  being 
in  St.  Nicholas-lane,  in  the  immediate  neighbour- 
hood of  St.  Swithin's-lane.  The  directors  of  the 
plaintiff  company  became  aware  of  the  fact  of 
this  registration  in  July  1884,  when  it  came  to 
their  knowledge  that  the  defendant  company  waa 
issuing  advertisements  and  prospectuses. 

The  plaintiff  company  adduced  evidence  from 
actuaries  and  othera  connected  with  insurance 
bnsiness  to  prove  that  the  plaintiff  company  was 
generally  known  as  "  The  Accident  Company,"  or 
"  The  Accidtnt ;"  that  the  first  conspicuous  word  in 
a  company's  name  was  that  by  which  it  was  usually 

(a)  Beportad  by  J.  F.  Waoo«tt,  Ew].,  B»rri»teM»-Ltw. 
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Icnonm;  that  althoiwh  varioua  other  insurance 
'Companies  included  the  word  "  Occident "  in  their 
title,  ^et  that  word  was  not  so  nsed  as  to  be  the 
prominent  word,  and  that  nponthe  abore  grounds 
it  was  probable  that  the  defendant  company 
would,  if  the  present  name  were  continned  to  he 
used,  attract  to  itself  business  intended  for  the 
plaintiff  company. 

Cozetit-Hardy,  Q.C.  and  Wtn.  Fools  for  the 
plaintiff  company. — Since  the  defendant  society  is 
intended  to  carry  on  the  same  business  as  the 
plaintiff  company,  and  it  bears  a  name  so  similar 
«8  to  be  calculated  to  deceive  the  public,  the  in- 
junction should  be  granted : 

atndrila  r.  Montagu,  4*  L.  T.  Bq>.  KT.  S.  86;  17 
'  di.  Vir.  638. 
In  the  case  of  Merchant  Bankiwi  Company  of 
London  V.  Merchantt'  Joint  Stock  Bank  (9  Ch. 
Div.  560)  the  rival  concerns  were  situated  in  diffe- 
rent localities,  and  the  conrt  could  not  see  any 
intention  to  oommit  fraud,  but  the  principle  was 
folly  recognised.  In  the  present  cane  the  two 
ofiSces  are  close  together.  The  exigencies  of  the 
present  case  wonld  be  met  by  the  defendant  using 
-some  other  word  than  "  Accident,"  e.g.,  "Disease," 
as  the  prominent  word  in  the  title. 

Cooison,  Q.C,  and  P.  B.  Ahraliaw.  for  the  defen- 
dant company. — The  plaintiff  company  is  in  fact 
tryuuE  to  secure  a  monopoly  in  the  word  "  acci< 
'd^  to  which  it  is  not  entitled.  It  is  used  by  a 
great  number  of  compaHies,  and  it  is  not  a  fancy 
word.  It  ia  really  aescriptive  of  the  business 
«arriedon: 

Tha  CoUmtal  Lt/«  Atnmuux  Company  v.  T1i»  Home 

and  CbConiolilnuranre  Company  Limiled,  10  L.  T. 

Bep.  N.  8. 4«8 ;  S3  Bear.  S«S. 
The  exclusive  use  of  a  name  which  correctly  de- 
scribes the  nature  of  a  company's  business,  or 
tha  locality   of  its   operation,  ought  not   to  be 
monopolised.    Per  James,  L.  J. : 

^lutralMin  JtoriaoM  Land  and  FCnanca  Company  v. 

AuitraUan  and  New  Zealand  Mortgage  Company, 

W.  N.  1880,  p.  «. 

The  court  will  consider  whether,  taking  all  the 
names  together,  it  iii  or  is  not  apparent  that  there 
is  such  a  deceptive  quality  as  is  likely  to  produce 
the  injury  complained  of : 

'Tha  Idtndon  and  Pnmtncval  Law  jLuuranee  Society  v. 
T%<  London  and  Provincial  Joint  Stock  Life  Ai- 
turanee  Company,  10  L.  T.  Bap.  O.  S.  127. 

We  claim  the  benefit  of  the  decision  in  Merclnnita' 
Banhina  Compamf  of  London  v.  Merchants'  Joint 
Stode  BoMk  {nbi  aitp.}  as  appMng  to  this  case. 
The  injunction  was  ^iao  refused  in 

The  London  A$$iranei  T.  Tho  London  and  Wett- 
mineter  AeiuraTice  Corporation  LimUad,  8  L.  T. 
Bep.  N.  S.  487. 

The  only  case  not  in  oar  favour  ia  Hetidnka  r. 
Montagu  (abi  gup.).  Ifo  case  is  to  be  found  of 
interference  with  a  company  already  registered. 

Pbaksos,  J. — The  plaintiS  corapoity  has  existed 
since  the  year  1849 ;  that  is  to  say,  it  succeeded 
to  a  business  whidi  had  been  carried  ou  since 
1849,  and  during  the  time  sinoe  its  establish- 
iMBt  I  anppose  it  ha«  been  a  vn7  profitable 
bmineas.  The  defendant  company  seeks  now  to 
call  itself  by  a  name  which  is  so  like  that  of 
the  pi""*'*  company  that  I  am  satisfied  in  my 
own  mind  that  it  would  deceive  oemona,  and 
would-be  likely  to  appropriate  to  toe  defendant 
company  business  which  belonged  to  the  plaintiff 


company.  The  defendant  company  was  registered 
only  in  the  year  1883,  and  I  think  I  cannot  do  any 
serious  injury  inmaking  an  order  which  would  have 
the  effect  of  causing  them  to  act  with  honesty  and 
justice  in  commencing  their  business.  There  is  no 
new  law  upon  the  subject,  either  in  the  case  of 
The  Merchant  Banking  Company  of  London  v.  The 
MerrJianlt'  Joint  Stock  Bant  (u«^  »up.),  before  the 
Master  of  the  Rolls,  or  the  case  of  Sendrikt  v. 
Montagu,  (u&i  siip.),  before  the  Conrt  of  Appeal. 
In  each  case  the  conrt  proceeded  to  act  upon  the 
same  rule.  In  the  case  of  The  Merchant  Banliuy 
Company  of  London  y.  The  Merchantt'  Joint  Stock 
Batut  {nbi  styo.),  the  Master  of  the  Bolls  pointed 
out  that,  whilst  the  one  company  would  be  in  the 
heart  of  the  city,  the  other  would  be  in  Bloomsbury, 
as  he  said,  and  they  were  intended  for  different 
clients — and  then  going  over  the  whole  of  the 
evidence,  in  order,  if  he  could,  to  see  what  grounds 
there  were  in  support  of  the  application  made  to 
him,  he  sninmed  rt  all  up  at  the  end  in  a  passage 
to  which  I  will  invite  attention,  as  showing 
the  grounds  on  which  he  proceeded.  This 
is  what  he  said:  "  In  tais  cose  I  am 
noite  satisfied  that  there  never  was  an  inten- 
tion OS  the  port  of  the  defendants  to  appropriate, 
nor  a  probability  of  their  appropriating,  the  plain- 
tiffs' business  ;  and  I  am  also  satisfied  that  there 
is  not  likely  to  be  any  damage  or  ininiy  to  the 
plaintiffs  at  all  from  the  act  of  the  defendants, 
and,  that  being  so,  I  refuse  the  injunction."  In 
the  case  of  JSendrike  v.  Monttiiiu  (mU  cup.) 
James,  L.J.  said :  "  So  far  as  the  Registrar  is  o(»- 
cemed,  they  have  a  right  poKsibly  to  go  to  him  and 
say,  'Register  this  company,  subject  to  the 
statutory  provision  as  to  similarity  of  name  with 
that  of  any  other  registered  company ;'  bat  that 
has  nothing  to  do  with  the  jurisdiction  of  the 
High  Court  to  say,  '  Yes,  but  you  most  not  do 
mischief  to  anybody  else.'  Supposing  they  had 
registered  in  the  very  name  of  an  existing  com- 
pany, they  might  say :  "  "We  are  entitled  todo  that 
because  we  have  not  registered  for  the  purpose  of 
carrying  on  the  same  business,  although  we  have 
registered  in  your  ver}-  narae.'"  So  that  the 
same  rule  would  apply.  In  this  case  the 
plaintiff  company  has  carried  on  business  for  a 
number  of  vears  as  "  The  Accident  Insurance 
Company,"  the  new  company  has  registered  iteelf 
as  "  The  Accident,  Disease,  and  Gieneral  Insiuance 
Corporation  Limited."  I  have  it  proved  before  me 
that  which  it  is  almost  unnecessary  to  prov<e,  viz., 
that  either  of  the  companies  would,  in  the  course 
of  business,  become  known  by  a  name  shorter 
than  the  whole  name,  and  that  the  old  company 
is  known  as  "  The  Accident  Companj^."  The  other 
company  professes  to  have  discovered  a  new 
ground  with  regard  to  disease,  and  that  being  a 
novelty,  instead  of  putting  "Disease"  first,  it 
puts  "Accident"  first.  It  might  as  wdl  have 
called  itself  by  the  words  "  Disease,  Accident, 
and  General  Insurance  Corporation."  It  might 
even  have  put  the  word  "  General "  first.  That 
would  have  answered  all  its  purposes  as  well  as 
anything  else ;  but  instead  of  that  it  takes  a  title 
which  is  so  like  the  plaintiffs'  title  that  I  am 
satisfied  by  the  evidence  hetore  me  that  it  is  cal- 
culated to  deceive,  and  that  it  is  also  calculated 
to  appropriate  to  the  defendant  company  business 
which  would  legitimately  go  to  the  plaintiff 
company.  It  is  impossible  to  allow  the  defendant 
compan}'  to  carry  on  its  business  under  that  name. 
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Tjlustkbs  or  £v4K  Jqkks  v.  Gittixs. 


ZQJEL  DiT. 


and  I  mutt  tberelore  f^nat  th«  injunetton  vtth 
costs. 

8oikit«rs  for  the  plainiiil  compknj,  ir^««- 
B^nltr,  Bat»e»,  and  Me»«l. 

Solioitar  for  tke  detendwit  eompanj,  J.  TirM«v 


QUEEN'S  BE!^CH  DIVISION. 

Friiay^  Nov.  21,  1884. 

(Be{er*  Gw>vb  «nd  Ravkiks,  JJ.) 

Tuvrnxs  or  ^ah  Jovm  v.  Gittiks.  (•) 

Pwllii«Sh'»»— Co«ah^  Couri'^InsitJftctenf  notice  fi>r 
new  tridi'^uri»aictto»  ofJuciQe  to  ve-kear  a  case 
wke»  a»  ili»ufieie»t  notice  kati  hemt  (fivett. 

Otdtr  XSVUL.  n  1.  of  the  Co^whf  Cami  Jiitle» 
1873,  jirwidea  thai  a  pA'»Q»  am>li/in<i/or  a  neiv 
trial  k».  a  Countj^  Couii  thaUgive  1k»  c^yotife 
^r^  tot)e»  clear  daifi'  tiotice  ti»  wriiitt^  of  ht» 


i»i*iHa»  4a 


ta  afpljf- 
iven  by  ih 


A «<>ttc«  wot  fiveri  by  the  de/ertdaut  ia  thf  vXatntlff* 
Ir'j  i^^r  o»  tJie  8l\  A*o<''«  tiating  thai  he  waiad 
opjjjy  «♦  th«  l^h  A'oe, /or  a  nev>  trial.  Th« 
wiaiut^i  refitwd  ta  accept  thU  itoHca  ««  ieu4^ 
m  lAoh,  and  did  not  aH^itd  at  the  hearing  oh 

T\ef<Mi  ihmtthe  vlaintigiii  oit^j^eted  to  the  utrftce  waj 
hoHfhi  htfore  ihe  iiiU(^,tvho,  h<mevet\  viode  an 
order  for  *  wew  friat, 

ThejUami^fft  applied  for  a  probiltiHou  foreetvatH 
tie  ^udae  fr<im  hearing  the  ea»e  an  the  new  trial, 

ffeW  \refu4%na  a  rule  for  prohibition),  that  a  jaroAtV 
liiio».  ought  7Mi  to  ae.  graitied,  a«  iUa  proiperpro-K 
teeiiufi  tet  have  been  adopted  would  have  been  ia 
hive  mtde  an  application  to  thejud^e  to  act  a»ide 
the  order  for  a  tteio  trial  a*  irre^lav-. 

MonoN  tear  »  rale  «m  for  «  prohibition  to  the 
O^wtty  Ooart  jadse  of  Newtown,  Montgnniei^ 
riiire,  ta  restrain  nim  from  hearing  a  raae  on  a 
nev  trial. 

An  action  hxA  been  brought  in  the  above 
Coant^  Oourt,  and  judgment  given  for  the  plain* 
tiS  on  the  aSrd  Oct.,  for  a  »nin  of  39).  and  owta ; 
execution  waei  atajred  for  o»e  month  on  the  terma 
«{ the  defendant  pavuig  the  amount  ol  the  jadg* 
BKitt  into  ooart.  The  mone^  was  not  paid  iu, 
and  exiontion  -was  iaaned  and  the  amount  realised. 

On  the  8th  Not.  a  letter  was  vritten  by  the 
defendant's  solieitora  t<>  Host  selicitors  for  the 
(•laintijKg,  stating  that  they  would  apply  on  the 
i2th  Not.  for  a  new  trial,  and  hoping  that  they 
(the  plaintiffs'  solicitors)  would  accept  this  letter 
w  a  sufScient  notice  tinder  the  circumstances., 
Tbia  the  plaintiffs'  solicitors  refused  to  do. 

Ob  the l^h  Nov,  the  plaiutiiTs  did  not  appear, 
»nct  the  defendant  applied  for  a  new  trial,  at  the 
ssioe  ^Jme  informing  the  judge  of  the  olvjection 
raised  hy  the  plaintiffs  as  to  the  insufficiency  of 
the  notice. 

■Rie  learned  County  Court  judge  granted  a  new 
trial. 

By  Order  XXVIII..  r.  l.of  the  County  Court 
Rules  1875,  a  person  applying  for  a  new  trial  iu 
a  County  Court  must  gjve  to  the  opposite  party 
seven  clear  days*  notice  m  writing  of  nis  intention 

80  to  apply. 

SiiB«j(Tro<rff  now  njoved  for  a  rule  for  a  prohi- 
wwji.— ?rij^  provision  as  to  giving  »evea  clear 
wys'  notice  ot  an  iutentioo  to  move  for  a  new  trial 
(")  Berortwl  by  Hcmst  Liiaa,.  Fnq.,  Bani9ter-»t-L»w. 


18  obUgatory  and  aot  na«r«)y  direotoiy ;  and  the 
giring  ot  suoh  notica  la  a  oondition  preoedflnt 
to  the  nght  of  the  County  Court  judge  to  grant 
a  new  trial.  Here  thero  ira*  only  four  days' 
notioa  given,  and  I  suhmit  that  the  judge  Mkl 
no  iurisdiotion  to  h«ar  the  ai^ioation  for  a  new 
trial  > 

Jto  Jm-  T.  Jeim,\1  I..  J.  11^  Q.  B.:  «  O.A  L. 

9i«at  Jr«reA«ra  Soittvay  C*«wa«y  t.  Jfonop.  17 

B»rW  T.  fthiMr.4S  t.  T.  Bep.  N.  S.  4W ;  »  q.  B. 
IMT.>r  UluJ.U0,O.B. 

Grove,  J. — I  am  of  opinion  that  there  should  be 
no  rule  in  this  case,  and  the  ground  of  my  decision 
is,  that  there  is  nothing  in  the  cas«  to  show  thalk 
this  question  has  evw  bean  brought  befor*  the 
County  Court  judgv.  He  thought  he  had  the 
right  to  grant  a  naw  trial  and  he  did  so,  and  no 
application  has  been  made  to  him  to  rescind  it. 
In_  the  case  of  Barkw  v.  Falmer  (a(t  suj),)  the 
objection  was  taken  and  argued  before  the  judge, 
and  he  gave  hia  deoUion  upon  it.  Here  tna 
County  Court  judge's  opnion  has  never  been 
asked,  and  I  thwk  that,  before  any  application 
was  made  to  this  coori  for  a  prohibition,  the 
judge  should  have  had  an  opportunity  of  hearing 
ttte  question,  but  that  st^  haa  not  been  taken. 
I  do  not  express  any  opinion  aa  to  whether,  after 
the  opinion  of  the  County  Court  judge  had  been 
taken  on  the  question,  this  court  would  grant  a 
prohibition  or  not.  As  the  case  stands,  there  are 
not  sufficient  gronnds  tor  this  eourt  to  grant  a 
prohibition. 

Havkiss,  J,— I  am  of  the  same  opinion.  This 
is  an  application  for  a  prohibition  to  restrain  a 
Countv  Court  judge  from  trying  a  cause.  Ha 
tried  the  case  oace,  and  the  judgment  in  it  haa 
been  set  aside  by  him.  It  is  quite  true  thab 
before  a  verdict  can  be  set  aside  a  certain  notio« 
must  be  given;  but  a  defect  in  the  notice  would 
be  merely  an  irregularity.  Here  there  vaa  no 
attendance  before  the  judge  of  the  complaining 
party,  and  no  complaint  was  made  as  to  the 
insnmciency  ot  the  notice,  and  under  th^se  cir< 
cnmstanoea  the  judge  made  an  order  for  a  new 
trial.  If  that  order  was  rightly  made,  no  abjectioii 
can  he  made  to  the  new  tnal,  and  while  that  order 
remains  in  force,  the  first  step  ought  to  have  boen 
to  set  't  aside  on  the  jpound  of  irregidarity  in 
the  notiee.  I  am  of  opinion  that  the  proper  pro* 
ceeding  would  have  been  to  have  made  w  applU 
cation  to  the  judge  to  set  aside  the  order  aa 
irregular,  and,  as  no  such  application  was  mado, 
the  rule  for  a  prohibition  must  be  refused. 

S,idet^»ed. 
Solicitors,  J9.  J<'luai  and  hBadli^tei\ 


Monday,  Nov.  84,  18M. 
(Before  Ma1!«*w  and  Smitu,  JJ.) 
The   Lohdok,  Tiuivay,  akd  Sovtvbnd  Rauvat 

Com  PANT  V.  Ki»i(  aki>  Kandau..  (a) 
Praetioe  ■—  Jtktervogalor*^  ^^Ih-ivile^»^Si^ficieuf^ 
of  aM8u>ar--vl«st*M"  a*  to  m»Hev*  within  the  kmvh-- 
ledge  of  servants — Privileged  reports  sent  t»  hf 
servants  or  agetitii. 
In  an  action  fin-  damage  ewttted  hf  the  negUgenee  of 
tlie  defendante  or  their  servavts  in  the  v»e  ef  em 

(•)  BeportxT  by  HlHRT  Lenb,  bq.,  Bsn(3Mr4t-I««. 
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engine,  whereby  aparhs  and  red-hot  cinders 
eecoped  from  the  engine  and  set  fire  to  the 
plaintiffs'  huHdings,  the  plaintiffs  administered  the 
fMowing  interrogatory: 

"  Have  the  defendants  or  any  of  their  servants  or 
agents  any  knowledge,  information,  or  belief  as 
to  the  cause  of  the  fire  in  respect  to  the  happening 
vibereof  this  action  is  brought  ?  If  yea,  set  out 
the  same  fuUy,  with  dates  and  all  particulars. 
Jf  any  oftlie  said  servants  or  agents  have  com- 
municated to  the  defendants  such  knowledge, 
information,  or  belief,  let  the  defendants  set  out 
the  substance  of  such  comm.unications,  with  dates 
and  all  particulars." 

To  this  the  defendants  answered : 

"  We  have  no  information  at  aU  on  the  sub- 
ject, save  such  as  appears  in  the  reports  set 
out  in  the  schediile  to  our  affidavits,  filed  in  this 
cause  on  the  28th  May  1WI4,  and  which  by  the 
judgment  of  the  Divisional  Court  of  the  7th  July 
last  were  held  to  be  privileged  from  production, 
which  we  decline  to  produce." 

Held,  that  the  answer  was  sufficient,  as  a  further  or 
better  answer  could  not  be  given  without  disclosing 
the  contents  of  privilegei  reports  made  to  the 
d^endants  by  their  servants,  which  reports  the 
defendants  were  not  bound  to  disclose. 

Bolckow  V.  Fisher  (47  L.  T.  B^  N.  8.724,;  10 
Q.  B.  Die.  161 ;  62  L.  J.  12  Q.  B.)  distinguished. 

SuKSiONS    for   farther  and  better    answers    to 
intenpgatories  referred  by  Field,  J.  to  the  conrt. 

The  actioB  was  brought  for  damage  caused  to 
certain  buildings  at  Tilbury  belonging  to  the 
plaintiffs,  which  damage  was  alleged  to  have  been 
caused  by  the  negligence  of  the  defendants  or 
their  servants  in  the  management  and  use  of  an 
engine,  whereby  sparks  and  red-hot  cinders 
escaped  from  the  engine,  setting  fire  to  the 
buildings  and  destroying  their  contents.  The 
defendants  were  at  the' time  employed  in  the 
construction  of  the  Tilbury  Docks,  under  a 
contract  with  the  East  and  West  India  Dock 
Companv. 

The  plaintiffs  wished  to  interrogate  the  defen- 
dants as  to  what  was  their  information  as  to  the 
cause  of  the  fire,  and  it  was  proposed  to  obtain 
this  information  from  the  reports  which  were 
Bcteduled  to  the  defendants'  affidavit  of  docu- 
ments, as  having  been  made  by  persons  in  their 
employment  at,  or  subsequently  to,  the  time  of 
the  fire,  but  the  defendants  claimed  privilege  for 
these  reports,  as  having  been  made  by  their 
servants  in  the  ordinary  course  of  their  duty,  and 
ultimately  a  divisional  court  held  that  these  reports 
were  privileged. 

An  order  was  then  obtained  by  the  plaintiffs 
for  leave  to  -administer  further  interrogatories, 
when  the  following  interrogatory  was  adminis- 
tered: 

Have  tiie  daf  endanU,  or  any  of  their  aervuits  or  igenta. 
•07  Imoirledite,  infonaatioD,  or  belief  u  to  the  oanMof 
the  flie,  in  reapeot  fo  the  happening  whereof  this  aotion 
is  btonght?  B  yea,  set  ont  the  same  folly,  with  dates 
and  all  puiioolan.  If  any  of  the  said  lerraiita  or  agenti 
hare  commoiiioated  to  the  defondants  inoh  knowledge, 
infannation,  or  belief,  let  the  defendants  set  out  the  anb- 
stanoa  (A  siioh  eommnnioatioiia,  with  dates  and  all  par- 
tienlan. 

To  this  the  defendants  answered : 

We  have  no  iuformatian  at  all  on  the  mbjeot 
save  aaoh  as  appears  in  the  leixtrta  set  ont  in  the 
aohadnle  to  our  afBdavite  filad  in  this  canaa  on  the 
28th  May  1881,  and  which  by  the  jadgment  of  the  Diri- 


■ional  C!onrt  of  the  7th  Jnly  last  ware  held  to  ba  priii- 
leged  from  prodnotion,  which  we  decline  to  pradoee. 

Master  Pollock  made  an  order  for  a  further 
and  better  answer  to  the  above  interrogatory. 
The  defendants  appealed,  and  the  matter  was 
referred  to  the  court  by  Field,  J. 

Edwyn  Jones  for  the  defendants. — The  reports 
here  have  been  held  by  the  court  to  be  privileged, 
and  the  plaintiffs,  therefore,  are  not  entitled  to 
see  them.  But  then  it  is  said  that,  although  the 
plaintiffs  are  not  entitled  to  see  the  repoi^,  they 
are  entitled  to  a  discovery  of  their  contents ;  bnt 
I  submit  this  comes  to  the  same  thing,  as  it  is  an 
attempt  to  get  at  the  contents  of  document 
which  have  been  held  to  be  privileged.  In  LytU 
V.  Kennedy  (50  L.  T.  Rep.  N.  S.  277;  9  App.  Cag. 
81)  it  was  h^d,  by  the  House  of  Lords,  that 
a  party  to  an  action  cannot  be  compelled  to 
answer  interrogatories  asking  as  to  his  know- 
ledge, information,  or  belief,  with  regard  to  matters 
of  fact,  if  he  swears  that  he  has  no  knowledge 
or  information  with  regard  to  those  mattos 
except  such  as  he  has  derived  from  privileged 
communications  made  to  him  by  his  solicitors  or 
their  agents ;  for  since,  under  those  circumstances, 
his  knowledge  and  information  are  protected,  ao 
also  is  his  belief  when  derived  solely  from  sadi 
communications.  [Smith,  J. — How  do  yon  get 
over  Bolekow  v.  ISsher  (infra)?"]  That  case  is 
different  from  the  present,  as  there  it  was  simply 
held  that  a  party  was  not  excused  from  answer- 
ing on  the  ground  that  the  interrogatories  were  as 
to  matters  which  are  not  within  such  party's  own 
knowledge,  but  are  only  within  the  knowledge  of 
his  agents  or  servants,  if  derived  in  the  ordinary 
course  of  business.  In  ^ving  judgment  in  that 
case  Brett,  L.J.  said :  "Then  it  is  further  said, 
that  a  party  to  a  cause  cannot  be  asked  to  give 
the  contents  of  his  brief.  That  is  a  fignrative 
expression,  and  I  take  it  to  mean  th«t,  though  a 
party  may  be  asked  as  to  certain  facts,  he  cannot 
be  asked  with  regard  to  the  evidence  of  tiiose 
facts."  I  submit  that  is  precisely  what  the 
plaintiffs  are  trying  to  do  in  this  case,  as  they 
are  trying  to  discover,  not  facts  which  have  come 
to  the  knowledge  of  the  defendants'  servants  in 
the  ordinary  course  of  business,  but  the  evidence 
by  which  the  defendants'  case  would  naturally  be 
supported  at  the  trial.    He  also  referred  to 

RoAoihant  v.  Shnptkire  Union  Railwayt  and  Canal 
CotHpimy,  46  h.  T.  Bep.  N.  8. 908 ;  84Ch.  Dir.llO. 

Gore  for  the  plaintiffs. — ^The  defendants  admit 
that  at  the  time  of  the  accident  their  servants 
were  close  to  the  fire.  By  Bolckow  v.  Fisher  (47 
L.  T.  Rep.  N.  S.  724;  10  Q.  B.  Div.  161)  a  party  is 
bound  to  give  such  information  if  it  is  within 
the  knowledge  of  his  agents  or  servants,  and 
derived  in  the  ordinary  course  of  their  em- 
ployment, and  is  also  bound  to  obtain  the 
information  from  such  agents  or  servants. 
According  to  this  case,  if  there  had  been  no 
reports  sent  in  by  the  servants  of  the  defendants 
at  the  time  when  this  question  was  asked,  the 
defendants  would  have  been  bound  to  obtain  tlie 
information  from  their  servants  and  to  answer  the 
question.  This  being  so.  they  are  not  exempted 
from  answering  by  obtaining  privileged  reports 
in  the  meantime.  [Smith,  J. — ^The  defendants 
cannot  answer  this  interrogatory  without  having 
recourse  to  the  privileg^ea  reports.]  I  do  not 
contend  that  I  can  have  either  the  contents  of  the 
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privileged  documents  or  the  documenta  them- 
edves.  The  first  interrogatory  is  simply  this: 
"Your  agents  or  servants  were  close  to  the  fire, 
have  they  any  knowledge,  information,  or  belief 
as  to  the  cause  of  the  fireP"  It  is  immaterial 
that  the  defendants  have  privileged  reports,  if 
they  had  none  they  would  have  been  bound  to 
answer  the  question.  In  LyeU  v.  Kennedy  (u6i 
tup.)  the  case  is  different,  as  in  that  case  the 
answer  was  privileged  in  the  hands  of  the  agents, 
as  well  as  iu  the  hands  of  the  principals. 

Uathzw,  J. — ^This  motion  mnst  be  refnsed.  I 
come  to  this  conclusion  because  it  is  an  attempt 
to  get  at  the  contents  of  documents  which  have 
beffli  held  to  be  privile^d.  The  first  interrogatoiy 
is  stated  in  the  following  form  :  [reads  it].  The 
(Ejection  on  the  part  of  the  defendants  to  answer 
this  interrogatory  was,  that  it  was  simply  an 
attempt  on  the  piu^  of  the  plaintifEs  to  obtain  in- 
directly what  they  ooula  not  obtain  directly, 
namely,  the  contents  of  these  privileged  reports, 
and  to  obtain  the  evidence  by  which  the  aefen- 
dants  would  sustain  their  case  at  the  trial.  I 
think  this  objection  is  well  founded.  We  have 
been  referred  to  Bolckow  v.  Fi»her  (uM  tup.).  It 
seems  to  me  that  the  foundation  of  that  case  is,  that 
the  knowledge  of  the  agent  is  the  knowledge  of 
the  principal,  and  that  all  that  case  says  is  that,  if 
yon  say  you  are  not  informed,  you  are  bound  to 
mform  yourself  from  your  agents  or  servants. 
Ihst  case  is  different  from  the  present,  where  the 
reports  have  been  held  to  be  privileged.  I  think 
toe  proper  way  of  dealing  with  this  case  is  to 
refnse  the  application;  the  costs  to  be  costs  in 
the  cause. 

SviTH,  J. — ^I  am  of  the  same  opinion.  I  think 
the  defendants  are  not  bound  to  answer  this 
interrogatory,  as  it  is  drawn  for  the  purpose  of 
enabling  the  plaintiffs  to  get  at  the  contents  of 
docnments  which  have  been  held  to  be  privileged. 
Bolckow  V.  fither  {ubi  (tip.)  was  an  action  by 
cargo  owners  against  the  owners  of  a  ship  for  a 
loss  alleged  to  have  arisen  from  negligence  in  the 
navifiation  of  such  ship,  by  which  she  ran  ashore 
and  was  stranded,  and  an  answer  by  the  defen- 
dants to  interrogatories  as  to  what  was  done  by 
thode  on  board  with  regard  to  such  navigation  at 
the  time  of  the  accident,  which  stated  in  substance 
that  the  d^endants  were  not  on  board  at  the  time, 
and  had  no  knowledge  or  information  respecting 
the  matters  inquired  into,  except  as  appeared  1^ 
^he  protest  of  which  the  plaintiffs  had  had 
inspection,  was  held  insufficient,  as  it  did  not 
appear  that  there  was  any  difficulty  in  the  defen- 
OMits  obtaining  the  required  information  from 
those  who  were  in  charge  of  the  ship  at  the  time 
of  the  accident.  But  that  is  not  the  same  as  this 
<»8e,  which  is  an  attempt  to  obtain  the  informa- 
tion from  the  reports  sent  in  by  the  servants  of 
the  defendants,  as  it  is  impossible  to  answer  this 
•jnestion  without  giving  the  contents  of  the 
wports  which  have  been  held  to  be  privileged,  and 
It  seems  to  me  that  it  would  be  useless  for  the 
Winrt  one  day  to  decide  that  a  document  was  privi- 
leged, and  the  next  day  to  say  that  the  contents 
.  5"  that  document  mnst  be  given  in  answer  to  an 
interrogatory. 

■Applieation  for  further  antwer  refuted ;  eoitt, 
<xitti  in  the  eauie. 
Solicitors  :  For  the  plaintiffs,  PaJwer  and  Bull ; 
lof  the  defendants,  John  Mackrett,  Maton,  and  Go. 


Monday,  Nov.  24, 1884. 
(Before  Mathew  and  Smith,  JJ.) 
Satwood  v.  Caoss.  (a) 
PraeHee — Gotta — Action  on  contract  which  cannot 
he  brought  in  a  County  Court — Breach  of  promise 
to   marry — Verdict  for   lett   than    501.— Order 
LXr.,  r.  12. 
Order  LXV,,  r,   12,   providet    that    "in    actiong 
founded  on    contract,    in     which    the   plaintiff 
reeovert,  by  judgment  or  otherwise,  a  turn  {exclu- 
tive  of   costs)    7tot  exceeding   50/.,  he   shall  be 
entitled  to  no  more  eottt  than  he  would  have  been 
entitled  to  had  he  brought  hit  action  in  a  County 
Gourt,  unlets  the  court  or  a   judge  otherwiee 
orders." 
Held,  that  this  rule  doet  not  apply  to  an  action  for 
breach  of  promise  to  marry,  ■matm.uch  at  tuck  an 
action  cannot  he  brought  \n  a  County  Court. 
Applicatioii  to  review  a  taxation  of  costs. 

An  action  for  breach  of  promise  to  marry  was 
tried  before  Smith,  J.  and  a  jury  in  May 
1884.  The  plaintiff  claimed  2001.  damages,  and 
the  jury  gave  a  verdict  for  her  for  201.  The 
plaintis's  counsel  applied  for  costs  on  the  High 
Court  scale,  but  the  learned  judge  refused  to 
certify  for  such  costs,  under  Order  LXV.,  r.  12, 
leaving  the  plaintiff  to  recover  such  costs  as,  on 
the  construction  of  the  rules,  she  might  be  entitled 
to.     Order  LXV.,  r.  12,  provides  that  : 

In  aotiou  founded  on  oonttaot,  in  whioh  the  plaintilf 
reooren,  \>j  jadarment  or  oth^twiM,  a  son  (exolnaive  of 
ooats)  not  exoes&iff  SOI.,  he  shall  be  entitled  to  so  more 
ooats  than  ha  woald  have  been  tntifled  to  had  h^  bronght 
his  action  in  a  Connty  Conrt,  nnleia  the  oonrt  to.  a  jodga 
Otherwiie  orders. 

On  the  taxation  of  costs,  the  master  held  that 
Order  LXV.,  r.  12,  did  not  apply  to  actions  for 
breach  of  promise  to  marry,  as  such  actions  could 
not  be  brought  in  a  County  County,  and  he 
accordingly  taxed  the  costs  on  the  High  Court 
scale. 

The  defendant  appealed,  and  Wills,  J.,  in 
chambers,  referred  the  question  to  the  court. 

Barle  for  the  defendant. — Order  LXV.,  r.  12, 
applies  to  all  actions  of  contract,  whether  they 
can  be  brought  in  a  County  Court  or  not.  By 
sect.  6  of  the  County  Courts  Act  1867  (30  &  31 
Vict.  c.  142)  it  was  provided  that  if  the  plaintiff 
in  an  action  recovered  a  sum  not  exceeding  202.  in 
an  action  of  contract,  or  10{.  in  an  action  of  tort, 
he  should  not  be  entitled  to  costs,  unless  the 
judge  certified  for  such  costs.  In  Sampson  v. 
Mackay  (20  L.  T.  Rep.  N.  S.  807;  L.  Rep.  4  Q.  B. 
643)  it  was  held  that  sect.  5  of  the  aoove  Act 
applied  to  all  actions,  whether  they  can  be  brought 
in  a  County  Court  or  not. 

Cluer,  for  the  plaintiff,  was  not  called  upon. 

Mathew,  J.— The  object  of  Order  LXV.,  r.  12, 
seems  to  me  to  be  to  coerce  a  plaintiff  to  go  into 
a  County  Court  in  cases  where  it  is  possible  for 
him  to  do  so.  The  effect  of  the  rule,  therefore, 
is  to  deprive  a  plaintiff  of  his  costs  in  those  cases 
only  where  he  could  have  had  recourse  to  a  County 
Court.  If  the  rule  did  that  for  which  Mr.  Earle 
has  contended,  I  should  be  strongly  of  opinion 
that  it  was  ultra  vires ;  but  it  seems  to  me  that  it 
only  applies  t3  those  cases  where  a  plaintiff  brings 
an  action  in  the  High  Court  which  he  could  have 
brought  in  a  County  Court.    Here  the  plaintiff 

(a)  Bepottcd  bj  Bsnbt  LnsB,  Esq.,  BkntetetHttnLaw. 
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brings  in  the,  Bigh  CoaH  an  aefkina  which  she 
could  not  have  brought  ia  a  Cwnt j  Court,  and 
recovers  »  verdict  tor  20(.  I  am  of  opinion  that 
Order  LXY.,  r.  12,  has  no  ampBeation  in  such  a 
eaae,  and  that  th«  eQei&  have  been  properly  taxed 
o»  th»  Bigh  Court  acaW.  We  have  been  referred 
tothecaw  of  <S<»»UM«)»  t- JS^Aifky  (i*&j«ii|p>)>^^  ^^^ 
case  vas  decided  before  the  Judicatnre  Act  ]l873, 
aect.  6>7  of  which  expressly  says  that  seei.  5  of  thA 
Counter  Courts  Act  1867  sWl  ba  confined  to 
tactions  vhere  tJb,«  relief  sought  cQ«ld  be  given  in  a 
Conwty  Court. 

SaiiTH,  J.— !%«  <)«eatio»  in  vlMtlwr  OrdM- 
IiXY^  r.  12,  ai^itiea  to  aotiens  forhreaoh  ot  |wo- 
ittise  tei  wanry.  1%  appears  to  eaft  that  it  dMf»  not. 
The  rule  merely  says  that  if  a  persons  bnaga  in 
the  Bii^  Conri  an  aetien  whi«h  ne  na;  htiiag  in 
a  OowatT  OoiiH  and  reoov«r«  ««]^  a  Q«rtein 
amount.  Ihe  shall  only  have  Qoonty  Court,  ceets, 
unless  the  «o«H  or  judae  shall  otherwiBe  ovder. 
I  am  ot  (^mien.  therefore,  that  ike.  coete  vere 
prcyer^  taxed  on  th«  High  Cwrt  »cal«^ 

Solieiter  for  the  plaintUP,  T.  S'.  9-  PtresJM*. 
SeKcitors    tsir  the    delew^Knt,   PMlaiMt  aa4 


Qirsi!!K*S  SEKCB  DIYISIOK,   IH 

KANKRUPTQX. 

MmA^  N**.  le^  1884. 

(R^SNfeCAW.jr.i 

JivTaoiiAV}  JWjfMvtePomneK.  («> 

^otiey-tetidPng  gode^—Mbre  than  twentjf  imwien 

■—i^on-regiatrQitiffVL—' Seat.  4  of  Cmnpamea  Ad 

— »i«&»«^»K(y  ofiocietif'i  proof.. 

tiw«Ktij  pergong,  ami  "not  heing  amy  regisitrtd, 
MtKl^r  f)M  Qtymfamieg)  Jxi  1362,  (uivanoed  lOM..  ^o 
one.  of  i^  inem&«r»  tu^  o.  'ptomiiMory,  «ol9,  tA« 
«mou»#  toi  i).9.  ■ngaifi  9y  mowt-^fv  irnialmmts. 
Siuibneg/H'^wthi  the  gociety^  wag  regigterecl  in.  Oc- 
4or«£ance  w«/%  the  Ad^  and  the  debtor^  who,  had! 
dtilu  p»a  ivigtahnentg  up  to  Hie  time  qf  regiir 
trahon^  contimLed  to  va/t/  fltrfh^  ingfol^nentg  i^ 
to  <A«  ^/mfi  of  hia.  hoiTwruptoy.  When.  Jie  hecamiB- 
hamhr^igt  the  gociety  teiictered  a  proof  fbr  the 
Mff/rne  of  hie  dieht  to  tlLevh  hit  the  irug^e  rejficteit 
the  mvqfon.  the  grmiitd  that  the  godeitujiy.  rea^yri, 
of  the  Tum-regietraium  at  tli»  peribi.  wheth  tiW 
aieanee  wae  mad)^  could  not  have  ejiforeed  avM 
cfoiS^  againgt  th«  debtor^  and  were  therefore  moz 
entitled  lo  prove.  The  Ctnmty.  Coiurt  juSse,  how-- 
ever,  admttted  the  proof  on  the  grovmd  thai  the 
goeiety  miQht  have  emforcei  thm/r  oloito  agoMui 
&«■  dfiblor-  beoaitet^  eA  thie-  firei  mtsetiata  iyl  ^e 

'  society,  there  v«r«l^  than  AeptiegoriiMn'mMim' 
cfmsmiere. 

Seld,on  appml  (reverting  1ih«  Coimty  G«urijvdgti)i. 
that  iA»  gooiety'  wag  wUhil*  the  gcop&  of  th^-  4^ 
saeUtfn  of  Hie-  Compimieg  Aet  1862,  Imt  <Aa4 
«fr  muet  he  inferred  from  ihe^  pa/ymfint  hy-  the 
dtibion  of  ingtalmenis  after  Hie-  registmHon  thab 
he  had  oicmiiegoed:  in  the  regieiraHim ;:  amdi  thai 
the  gevemb  ingmberA-  of  ihie  tocigiyi  hoi  «Mtmed> 
into,  a  wvatuai  attd  binding-  ooniaaot  ia<  treai  oe, 
biitding  the-  engagements-  of  the  old  gocieiyi  »«» 

(a)  ]|*pottMt1)j^J.S.YlHCBIX,.Swi.,.B*RiilBi^^Luii. 


w^mA  cotUrod  tie  a4pte«mieni<^taAmtmierwa» 
ft  good  coMiduratiQvk  far  Ua  •gnemeai  of  tke  n- 
VMimhr;  muj  AtrtiUr,  tiM  mm  acqmteemee  •» 
theptuit  of  tt«  wMar  icm  V»divg  o»  ft«  Inuteiw 
»»»r«»amr«d  the preaf  mdimisaihh. 
Oroirthw  V.  ThQr%  (50  L.  T.  £«p.  K.  8.  43)  dM> 
tin<fU(i*MI^ 

Tins  vas  an  appeal  froan  a  deeinoB  gireai  «■ 
FVit^i^  the  87th  June  bv  tihe  Oenstj  Cowi  j«4f* 
at  HoddwrslMd.  On  th*  aisk  Jan.  1881  mpmk 
persons,  one  of  vhon  was  tka  debtor  fniCHMi^ 
met  tflfwther  for  th«  pivrpaaa  of  focming  a  mutaal 
awBey4endiQg  society,  to  be  called  the  Star  Ijbb 
Buildutg  and  Comnmreial  Society.  The  moetiag 
vas  adjourned  until  the  2nd  Jeb^  and  from  then 
tiU  the  2nd  March.  Upon  ihat  oecasinn.  and 
upon  all  subsequent  oocasioaa.  tha  nuaobw  at 
nembars  exceeded  tv^wty,  and  thfe  socieikT,  vhidi 
existed  for  the  porpoae  of  gain,  ooglkt  therefor^ 
from  the  bt^psning.  to  hikre  been  protected  In 
registratioa  ondw  seei,  4  of  tha  Gonnpapiw  An 
18^ 

On  the  9th  S«^.  laai  *h*  debtor  Tboena 
b«now«d  low.  fr«m  the  society  upon  aproniamn 
note,  to  b«  repaid  by  nionthlQp  iBstalnienta.  H» 
dtft^  paid  seT«ml  of  thaw  vnatalmwita.  Tb»  cook 
VV09  was  regbtered  in  June  1883.  ajod  ha 
wbseouentW  paid  three  othor  inrtalments. 

On  the  ^  Dec.  HBSS  ha  filed  his  nekttkn. 
Upon  the  seiciety'a  presenting  their  proof  rar  68i. 
m  babmc«>  oi  the  debt  due,  it  vas  rejected  hj 
thei  trustee  en  the  groaad  that  it  could  not  bava 
been  enforced  against  the  debtor  by  reaaon  of  tha 
WKi'.r^iBtratifia.  The.  Oountr  Court  judge,  hmr* 
ever,  admitted  the  proof  on  the  ground  toa4  tl» 
origiual  number  01  the  mcKibers  of  the  society 
WW.  less  than  twisty.  This  deci«ioix  vas  no« 
appealed  against. 

ForiM,  Q.C.  (vith  him  Baqper)  for  tf>«  afprt- 
Iant9.-~I  viU  first  treat  Ae  Isamtd  Ceoniy  Oowii 
judge's  ground  for  a4teittiag  th*  prao^  aad  ^ha 

c^her  natters  latwr. 

Catx,  J.~i  tikmii  bke  to  hear  Mr-  Ziewrs^  te 

support  of  the  decision  first. 

LecHto^d  (soliffKtov>  for  tha  regpoa4i»at».^-Tfca 
company  ought,,  X  a^wit.  te>  hava  hew.  registMedl 
fro«ii  thet  beg^jani)^.  It  was.  not  registwed  watil 
tha 2&tb  Jwa  1880.;  but  th» dehtorhad  notica aC 
th»  regutratiea.  ajoid  ae«|uiaeeed  in  ih,  iliiwiiaa 
hi»  ac<{ui«8een«e^  by  payiaf^  21.  1Z«>  3(L.  aaii 
■murne  oa  subseqfaant  eccasume  as  tha  iaHtat- 
Btents  du»  in  paynemt.  of  hia  dabt.  On  tha 
6th  Pee.  188a  he  filed  bJa  petiftioB»  leaTM« 
a  halame:  of  SSi.  dua  vhifih  is  tha  sdbywi 
oi  the  nresauili  ik-ooL  I  aasume.  and  I  coald  aat 
d^y.  that  the  debtor  huaaelf  could  at  the  taaea 
of  registration  liaiterq»«daated  tha  liability.  BaA 
the  agreemeBt  of  the  mambeFs  t»  abide  Iqc  thaer 
formur  contracts  va»  eqaiveJeot  to  a  aiatsal 
eAntract  t»  vemov9  tii»  legal  infiroiit;  atterhiaK 
t»  the  soeiety ;  Hmvc-  coatiaefc  vaa  not  vithcal 
eoBsideratioiit  and  it  would  aot  now  be  opea  ta 
anjjro»»  of  tham.  t9>  withdrav  troto.  his,  nrawr  * 
liabilitieB  in  respect  of  the  society  : 

CB*moroMTi..£fif<ntiwiv7  J«b.N;.S>.Mew 
The  trustee  can  have  no  better  titfa  iibtat  tha 
debtor-  would  havv  had,  fcH^thera  is  no  peeteace  o£ 
a  bankruptcy  title  here.  X  might  also  argae  that 
tho^  vaa.  a  new  c(ntttactr~««t  to  take  awaatige 
of  the  leff>l  infinmty— K)f  which  tha  eoasidentieQ 
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[In  Bank. 


far  each  member  ms  the  contract  of  his  fellow- 
members  : 

Ouinm  T.  Taglor,  2  FUIUpi,  801 ; 

Sesf/i  T.  Morgan,  4  M.  *  W.  870. 

Further,  the  Act  is  only  aimed  at  the  formation  of 
a  soeietf,  and  in  Shaw  v.  Benton  (36  L.  T.  Bep. 
K.  S.  805)  the  Court  of  Appeal  showed  a  decided 
inclination  to  avoid  the  strictness  of  the  Act. 
My  last  point  is,  that  the  bnsiness  of  the  company 
«•■  oondacted  by  eight  trustees,  and  that  I  am 
therefore  within  tiic  decision  in 

CrDKilA«r  T.  TKorttf/,  50  L.  T.  Eep.  N.  8. 48. 
Fotiee,  Q.C.  in  reply.— The  debtor  did  not  alter 
his  attitude  towards  tne  society  after  registration, 
but  merely  went  on  paying  as  before;  and  in  the 
society  itself  there  was  no  change  after  registra- 
tioB.  The  original  society  could  not  have  enforced 
the  debt,  and  the  new  society  could  not  better  the 
character  of  the  note  which  it  received  together 
with  foil  notice  of  its  defective  character. 

Cave,  J. — The  Star  Inn  Commercial  and  Build- 
ing Society  was  originaUy  founded  by  ten  or 
deven  persons  who  met  together  on  a  certain  day 
ia  Jan.  1881,  and  who  adioamed  their  meet- 
ing to  the  2nd  Feb.  1881.  They  then  fixed  the 
2aa  Ifarch  1881  for  the  payment  of  contributions, 
and  on  the  2nd  March  1881  more  than  twenty 
persons  became  members  of  the  associatian,  and 
the  association  has  consisted  of  more  than  twenty 
from  that  day  to  this.  I  am  oS  opinion  that  this 
is  clearly  an  association  within  the  meaning  of , 
the  4th  section  of  the  Act.  I  cannot  assent  to 
the  doctrine  that,  because  a  society  is  projected 
by  ten  people  and  subsequently  grows,  it  is  out- 
side the  Act.  This  would  be  making  a  laughing- 
stock of  the  Act  altogether.  In  my  view  the 
moment  the  number  of  the  members  amounted  to 
more  than  twenty,  it  became  illegal  for  them  to 
carry  on  business  without  registration.  Secondly, 
it  is  urged  by  Mr.  Learoyd  that,  although  the 
members  of  the  association  numbered  over  twenty, 
yet  the  business  was  really  carried  on  by  the 
committee  as  trustees  within  the  meaning  of 
■  Crtnether  x.  Thorley  (ttti  sup.),  and  consequently 
it  was  not  bonnd  to  be  registered  under  the  Act. 
The  society  was  a  money-lending  society,  and  the 
committee  carried  on,  as  the  agents  of  the  society, 
bonness  which  the  individual  members  of  the 
society  could  not  possibly  have  carried  on  for 
themselves.  The  committee  did  not  carry  on 
business  as  trustees,  like  the  trustees  in  Crowtlisr 
v.  Thorley,  but  carried  on  business  simply  and 
solely  as  the  oflBcers  and  agents  of  the  society, 
whatever  they  may  have  been  called.  The  mam 
object  of  the  society  in  CroioUisr  v.  Tliarley 
was  to  buy  freehold  laud  and  divide  it  amongst 
the  members,  and,  in  my  opinion,  the  judgment  in 
thatcase  proceeds  npon  the  fact  that  the  trustees 
earned  on  bnsiness  in  their  own  name,  and  were 
themselves  responsible.  In  this  case  the  oom- 
mittee  did  not  carry  on  business  in  their  own  name, 
and  their  authority  was  exceedingly  limited.  They 
.were  appointed  in  pursuance  of  the  rules  of  the 
society,!^,  although  they  were  empowered  to  make 
and  did  make  bye-laws,  yet  those  bye-laws  were  all 
of  quite  a  suMrdinate  character.  If  I  were  to 
hold  that  the  sbciety  did  not  require  registration, 
I  should  be  holding  practically  that  no  society, 
although  it  should  contain  more  than .  twenty 
niembers,  required  to  be  registered  so  long  as  its 
basineas  was  carried  on  by  agents.    I  have  there-  I 


fore  come  to  the  conclusion,  as  I  have  stated 
before,  that  the  bnsiness  of  the  society  was  being 
carried  on  in  an  illegal  manner,  and  that  down 
to  1883   the   debtor  might  have   repudiated  his 
obligation  to   the  society,   and  could   not    have 
been  compelled  to  repay  the  money  which  he  had 
borrowed.    But  on  the  23rd  June  1883  a  very 
important  change  took  place.    It  was  discovered 
that  the  society  was  unprotected  because  it  was 
not  registered,  and  steps  were  taken  to  procure 
re^tration.    It  was  sworn  that  the  debtor  had 
notice  of  the  incorporation  of  the  society,  and 
that  since  the  incorporation  he  had  made  three 
payments,  at  different  periods,  and  that  he  had 
recognised  and  adopted  the  incorporation.    In  my 
opinion  there  was  a  binding  and  an  express  agree* 
ment  between  the  parties  that  tiiey  would  treat 
as  binding  the  engagements  of  the  old  society, 
and  to  this  agreement  the  debtor  bound  ^  himself 
by    acquiescence.    It    was    competent    for    the 
several  members  to  bind  themselves  to  their  old 
contracts,  and  the  agreement  of  the  one  was  a  good 
consideration  for   the   agreement   of  the  other. 
In  the  case  of  this  society  there  were  a  large 
number  of  advanced  members.    There  were  others 
who  were  lending  members  and  who  had  a  very 
strong  interest  in  seeing  what  was  to  be  done  and 
whether  the  old  society  would  be  kept  up.    The 
interests  of  the  advanced  members  were  rather  in 
the  direction  of  having  nothing  to  do  with  the 
original  societv.    The  society  was  registered,  and 
I  have  no  doubt  whatever  that  the  members  in 
general  continued,  with  notice  of  that  registration, 
to  make  payments.    I  have  offered  Mr.  Forbes  an 
opportunity  of  taking  an  adjournment  in  order 
that  an  inquiry  might  be  made  so  that  it  might 
be  discovered  whether  or  no  the  shareholders, 
after  the  23rd  June,  and  with  the  knowledge  of 
the  registration,  continued  to  pay  their  contribu- 
tions to  the  society  and  to  act  as  if  the  society 
had  been  registered  all  along.    He,  in  the  exercise 
no  doubt  of  a  very  wise  discretion,  declined  this. 
I  am  of  opinion  that,  upon  the  statements  con- 
tained in  the  affidavit  of  Mr.  Jessop  and  in  the 
absence  of  anv  explanation  as  to  tnese  circum- 
stances from  tne  debtor,  the  proper  conclusion  is 
that  he,  along  with  the  others,  did  determine  to 
recognise  and  adopt    the    incorporation  of    the 
new  society,  and  that  they  would  go  on  with  the 
new  society  in  exactly  the  same  way  ae  before  the 
registration.    I  am  of  opinion  on  these  grounds 
that  there  was  a  good  debt,  and  that  toe  proof 
ought  to  have  been  admitted,  bat  I  come  to  that 
conclusion  upon  different    grounds    from  those 
taken  by  the  County  Otounty  judge. 

Appeal  ditmUmd. 

Solicitors  for  the  appellants,  G.  Fitch,  agent  for 
Milnet  and  Ifars^oZl,  Huddersfield. 

Solicitors  for  the  respondents,  Learoyd  and 
Jamee,  agents  for  Learoyd  and  Piercy,  Hudders- 
field. 
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PROBATE,  DIVORCE.  AND  ADMIRALTY 

DIVISION. 

ADMIBALTT  BUSINESS. 

Tuesday,  June  17, 1884. 

(Before  Ben,  J.) 

The  Beitish  Comverce.  (a) 

Collision — Salvage — Commission  on  hail — Liability 
of  wrong-doer — Practice. 

In  a  damage  action  the  plaintiffs  are  not  entitled  to 
recover  as  part  of  tlieir  damages  a  sum  paid  by 
tliem  as  commission  on  bail  given  in  an  action 
brottght  against  their  ship  by  salvors  whose 
seiviees  were  necessitated  by  the  coUisicn. 

The  vessels  A.  and  B.  came  into  collision,  in  conse- 
qiience  of  which  ialoage  services  were  rendered  to 
the  B.  by  the  C.  The  salvors  instituted  an  action 
against  the  B.,  in  which  the  owners  of  the  B. 
tendered,  bui  th»  salvors  recovered  more  than  was 
tendered  them.  The  A.  was  condemned  in  the 
damage  action  brought  by  the  B.,  and  on  refe- 
rence to  the  registrar  and  mardiants  to  ascertain 
the  amount  of  the  A.'s  liability,  the  registrar 
allowed  the  costs  incurred  by  the  oioners  of  the  B. 
in  defending  the  salvage  suit,  but  struck  out  the 
commission  on  the  bail  given  by  the  owners  of  the 
B.  for  the  release  of  their  vessel  in  the  saioage 
action.     On  objection  to  the  registrar's  report: 

Held,  that,  as  commission  on  bail  it  not  recover- 
able as  defendants'  costs  in  a  salvage  action, 
such  item  eouM  not  be  recovered  from  the  oioners 
of  the  A. 

Qumre,  whether  the  owners  of  the  B.  were  entitled  to 
tlte  costs  incurred  by  titem  in  the  salvage  action. 

The  Legatus  {8wa.  168)  doubted. 

This  was  a  special  case  stated  by  the  parties  to  a 
damage  action  for  the  opinion  of  the  oonrt  as  to 
the  liability  of  the  defendants,  under  the  circum- 
stances hereinafter  stated,  in  respect  of  commis- 
sion on  bail  given  for  the  release  of  the  plaintiffs' 
ship. 

In  consequence  of  a  collision  between  the  two 
vessels  the  Comity  of  Aberdeen  and  the  British 
Commerce,  salvage  services  were  rendered  by  the 
steamship  Paris  to  the  County  of  Aberdeen.  In 
respect  ol  these  services  the  owners,  master,  and 
crew  of  the  Paris  instituted  a  salvage  action 
against  the  County  of  Aberdeen,  in  which  action  the 
Coiiniy  of  Aberdeen  was  arrested,  but  released  on 
her  owners  giving  bail  in  20002.,  for  which  they 
had  to  pay  a  commission  of  1  per  cent.,  amount- 
ing to  20/.  A  tender  of  lOOOI.  was  overruled  by 
the  court,  which  awarded  20001.  In  the  damage 
action  subsequently  instituted  by  the  owners  of 
the  County  of  Abeiwen  e^eiaat  the  British  Com- 
nurce,  the  British  Commerce  was  held  alone  to 
blame.  On  the  reference  to  the  registrar  and 
merchants  to  ascertain  the  amount  of  the  liability 
of  the  British  Commerce,  amongst  other  items 
claimed  was  the  202.  paid  by  the  owners  of  the 
County  of  Aberdeen  as  commission  on  bail  in  the 
salvage  action.  This  item  the  registrar  refused 
to  allow,  to  which  objection  was  taken  by  the 
plaintiffs,  and  the  question  now  came  before  the 
court  by  way  of  motion. 

BnekniU,  for  the  owners  of  the  County  of  Aber- 
deen, in  support  of  the  motion. — In  consequence 
of  the  wrongfnl  act  of  the  defendants  this  expense 

(«)  Beported  by  1.  P.  Abpinall  and  F.  W.  IUikes^  Eiqn., 
ButlitenHit-lJiir. 


had  to  be  incurred  by  the  plaintiffs.  If  the  ship 
had  not  been  bailed  out  the  plaintiffs  would  have 
had  a  claim  for  marshal's  possession  fees  against 
the  defendants,  which  would  have  greatly  exceeded 
the  20!.  paid  as  commission  on  baiL  [Bun,  J.— 
Surely  it  only  needs  a  statement  of  the  facts  to  at 
once  show  that  you  must  fail  on  this  application. 
Your  course  is  clear.  Yon  should  tender.  If  the 
tender  is  adequate,  then  you  get  your  costs ;  if  in- 
adequate, then  you  must  bear  the  consequences.] 
The  principle  lor  which  I  am  contending  wis 
acted  upon  by  Dr.  Loshington  in  The  Legatiu 
(1  Swa.  168),  where  he,  under  similar  circum- 
stances, allowed  the  plaintiffs  in  the  damage 
action  to  recover  from  the  defendants  the  caets 
incurred  by  them  in  thesalvage  action.  That  is  the 

firacticeof  the  court,  audit  covers  the  present  case. 
Butt,  J. — ^I  doubt  whether  that  is  correct,  but 
you  are  now  asking  me  to  extend  that  practice  to 
commission  oa  bail,  which  the  registrar  tells  me 
is  never  allowed.  If  I  am  boand  by  the  practice 
laid  down  in  The  Legatus  iubi  •«{>.),  I  am  just  as 
much  bound  by  the  practice  as  to  commission  on 
bail.] 

J.  P.  .ispinoZi,  for  the  defendants  eonfrn.WM  not 
called  upon. 

Butt,  J. — I  cannot  alter  this  report.  In  the 
first  place,  I  am  told  that  the  201.  would  not  bj 
the  practice  of  the  court  be  allowed  as  between 
the  immediate  parties  to  a  salva^  action,  lliere- 
f ore,  if  I  am  bound  liy  the  practice  of  the  court  I 
am  right  in  disallowing  this  commission  on  bail 
as  against  the  defendants  in  the  damage  action, 
who  were  not  parties  to  the  salvage  actitm.  At 
the  same  time,  althouffh  it  is  not  necessary  to 
decide  it,  I  have  my  cumhts  as  to  the  minciple 
laid  down  in  The  Legatus  (ubi  sujp.).  Imjself 
should  want  a  great  diaal  of  penoasion  to  indaoe 
me  to  think  that  under  circuniatances  like  the 
present  the  defendants  in  the  salvage  action  are 
entitled  to  be  paid  the  costs  of  defendh^  that 
action  by  the  defendants  in  the  damage  action.  It 
is  enough  for  me  now  to  say  that  I  shall  not 
extend  that  principle  by  applying  it  toeommissioD 

tor  Dau.  Application  dismtttei. 

i» 

Solicitors  for  the  plaintiffs,  Thotuas  Cooper 
and  Co. 

Solicitors  for  the  defendants,  Gregory,  Rowdifet, 
and  Co. 


OBOWV    0ASB8    BBSSBYJO. 

Saturday,  Nov.  29,  1884. 

(Before  Lord  Gourisge,  C. J.,  Gro\"e,  J.,  Hcddu- 
STON,  B.,  Maxistt  and  Mathew,  JJ.) 
Bxe.  V.  Wbllaxd.  (a) 

Public  place — Indecent  es^oture— Witnesses  tf 
offence  trespassing  at  time  of  eomnusslm—^^^ 
to  which  pwlie  have  aeeeas,  but  no  legal  right  <t 
access. 

In    order   to    support  cm  iudiehneiU  for  iftdftf't' 
etposwre  in  a  public  place,  it  is  st^cient  to  A^ 
that  the  offence  was  eonmUtted  in  a  place  Ktert 
an  asten^ly  of  the  public  is  eoUeele^. 

Case  stated  by  the  justices  of  the  peace  for  the 

County  of  Kent : — 
At  the  Court  of  General  Quarter  SessioM  of 

(n)  Bepoited  bj  B.  OmKuaHAM  Quk,  £•«.,  BaitMeMt'I*'- 
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the  peace,  holden  in  and  for  the  coontj  of  Kent 
at  ihidstone,  on  the  3rd  day  of  Jnly,  1884, 
Frederick  Wellord  was  indieted,  tried,  and  con- 
victed of  the  misdexneanoar  of  indecently  exposing 
luB  person  to  divers  liesre  subjects  of  the  Queen  in 
a  certain  open  and  public  place,  to  wit,  a  marsh  in 
the  pariah  of  Northfleet. 

The  evidence  showed  that  the  prisoner  Frede- 
rick Wellard,  in  the  middle  of  the  day  on  the 
^th  May  last,  called  some  seven  or  eight  girls  of 
the  ages  of  eleven  and  eight  and  thereabouts,  who 
were  at  plav  near  Korthfleet  Church,  and  told 
them  that  ii  they  would  go  down  into  the  marsh 
with  him  he  would  give  them  a  halfpenny.  On 
this  the  girls  all  went  down  into  Northfleet 
Marsh  with  him,  following  him.  They  first  went 
along  a  public  footpath  lor  some  distance,  and 
then  came  to  a  row  of  willow  trees  g^win^^  at  a 
certain  angle  with  the  path,  there  the  prisoner 
and  the  girls  turned  oft  the  footpath  on  to  the 
marsh  where  there  was  no  path.  There  was 
another  row  of  trees  a  little  distance  off,  the 
prisoner  and  the  girls  went  in  on  the  grass  land 
oetween  the  two  rows  of  trees  till  they  came  to  a 
fallen  tree  about  one  hundred  and  seventy  paces 
from  the  footpath,  and  oat  of  sight  of  it.  At  the 
fallen  tree  the  prisoner  lay  down  on  the  ground 
and  there  intentionally  exposed  his  person 
indecently  to  all  the  seven  or  eight  little  gjirls 
togetheri  who  were  close  to  him,  and  he  invited 
than  to  touch  his  person,  and  used  disgusting 
language.  No  one  out  the  girls  saw  this  expo- 
sore,  nor  could  anvone  have  seen  it  from  the  foot- 
path. As  the  girls  were  on  the  footpath  on  their 
way  to  the  fallen  tree  they  saw  some  boys  bathing 
in  the  water  two  or  three  hundred  yards  off  on 
the  other  side  of  the  marsh.  These  ooys  saw  the 
girls  while  the  girls  were  on  the  footpath,  but  lost 
sight  of  them  for  a  short  time  when  they  turned 
o£  The  boys  dressed  quickly  and  came  up  as 
soon  as  they  could  after  the  girls  to  the  fallen 
tree,  there  they  found  prisoner  lyins  down  after 
his  exposure  of  his  person  to  the  girls.  The  girls 
were  there  also.  These  boys  saw  nothing 
improper,  as  the  prisoner  had  turned  round  on 
their  approach,  and  was  lying  on  his  stomach. 
When  the  prisoner  and  the  girls  turned  ofE  from 
the  footpath  towards  the  &llen  tree  they  were, 
l^ally  speaking,  trespassing,  but  all  persons  who 
d^ired  to  do  so  were  in  the  habit  of  going  on  to 
the  marsh,  and  no  one  interfered  with  them  or 
hindered  them,  or  made  objection. 

The  question  for  the  court  is  whether  on  these 
facta  the  jury  were  justified  in  finding  that  the 
prisoner  exposed  himself  indecently  in  a  "  public 
place." 

Sentence  was  deferred.  The  prisoner  was  let 
oat  on  bail  to  come  np  for  judgment  at  the  next 
qnarter  sessions. 

John  G-.  Talbot,  Chairman  of  the  Court 
of  Quarter  Sessions. 

F.  J.  Smith,  on  behalf  of  the  prisoner,  contended 
that  there  was  no  evidence  to  support  the  con- 
'  viction,  for  the  act  of  indecency  was  not  com- 
mitted in  a  place  of  public  resort,  or  in  a  place 
where  it  was  visible  to  the  public.  In  I^.  v. 
ThaUman  (33  L.  J.  58,  M.  C. ;  L.  A  0.  826)  it  was 
held  that  it  is  an  indictable  ofEence  to  commit  an 
act  of  indecency  where  a  great  number  of  persons 
may  be  affected  by  the  criminal  act,  but  here  the 
act  was  committed  on  private  land,  out  of  sight  of 
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any  place  to  which  the  public  had  a  right  to 
resort.  [Lord  Coussioos,  C.J. — There  is  the  case 
of  Beg.  V.  Holmet,  32  L.  J.  122,  M.  C,  where  it  was 
held  that  the  inside  of  an  omnibus  was  a  public 
place.]  In  that  case  the  omnibus  was  passing 
along  the  highwaj.  No  private  property,  unless 
it  is  within  tne  view  of  the  public,  can  be  a  publio 
place.  In  TumbvU  t.  AppMon  (45  J.  P.  469)  a 
conviction  for  gaming  in  a  place  to  which  the 
public  were  permitted  to  have  access  was  upheld, 
although  the  place  upon  which  the  offence  was 
committed  was  private  property,  but  that  was  a 
conviction  under  the  Vagrancy  Act  of  1875, 
which  amended  the  old  Vagrancy  Act  (5  Geo.  4, 
c.  83),  by  adding  the  words  "in  any  open  place  to 
which  tne  public  have  or  are  permitted  to  have 
access."  'fiie  former  Act  only  referred  to  "  any 
street,  road,  highway,  or  other  open  and  publio 
place,"  and  the  court  doubted  whether  the  con- 
viction  conld  have  been  sustained  had  that  Act 
not  been  anaended.  In  Reg.  v.  Watton  (2  Cox  C.  C. 
376)  the  prisoner  had  exposed  himself  to  a  voung 
girl  in  Faddington  churchyard,  and  although 
that  is  undoubtedly  a  public  place,  the  court  held 
that  the  indictment  could  not  be  sustained.  The 
present  case  was  one  which  certainly  ought  to  be 
Drought  within,  but  at  present  it  was  not  within,, 
the  reach  of  the  law.  In  Langrish  v.  Arehsr 
(47  L.  T.  Rep.  N.  8.  648;  10  Q.  B.  Div.  44;  52 
L.  J.  47,  M.  C.)  had  the  railway  carriage,  in  which 
the  gaming  was  being  carried  on,  been  shunted 
into  a  siding,  it  could  not  have  been  held  to  be 
"  an  open  and  publio  place  to  which  the  publio 
have  or  are  permitted  to  have  accesx,"  as  was  in 
that  case  held:  (see  Be  Freettone,!  H.  &  N.  93; 
26  L.  J.  121,  M.  C.)  In  Beg.  v.  HarrU  (40 
L.  J.  67,  M.  C.)  a  urinal  was  held  to  be  a  publio 
place,  but  it  was  found  in  the  case  that  it  was 
open  to  the  public.  In  order  that  a  place  may  be 
a  public  place,  it  is  necessary  that  the  public  should 
have  a  right  of  access  to  it,  or  that  it  be  within 
view  of  the  public  from  a  place  to  which  they 
have  a  right  of  access  ;  and,  as  here  it  was  found 
that  the  prisoner  and  all  the  witus'ises  of  the  act 
of  indecency  were  trespassers  at  the  time  the 
act  was  committed,  the  jury  could  not  find  that  it 
had  been  committed  in  a  public  place. 

Lord  CouBRiDSE,  C.J. — I  am  of  opinion  that  ii» 
this  case  the  conviction  must  be  affirmed.  This 
is  an  indictmeqt  at  common  law,  apart  from  any 
statute,  which  charges  the  prisoner  with  the  mis- 
demeanour of  indecently  exposing  his  person  to 
divers  lieg^  subjects  of  the  Queen  in  a  certain 
open  and  public  place,  to  wit,  a  marsh  in  the 
rarish  of  Northfleet.  That  is  the  indictment. 
The  offence  undoubtedly  was  committed  before 
seven  or  eight  girls  together,  and  the  sole 
question  is  miether  on  the  tacts  which  are  stated. 
me  jury  were  justified  in  finding  that  the 
prisoner  had  indecently  exposed  himself  in  a 
public  place.  The  evidence  is,  that  the  offence 
was  committed  in  a  field  on  a  grassy  spot  between 
two  rows  of  trees,  where  the  indecent  act  could 
not  be  seen  from  the  footpath  which  led  near  to 
the  spot;  it  was  committed  in  a  place  to  which 
the  public  had  no  le^l  right, of  access.  Still 
they  had  always  been  in  the  habit  of  going  upoft 
this  marsh,  and  no  one  interfered  with  them  or- 
hindered  them,  or  made  any  abjection.  The- 
question  is  whether,  under  these  rircumstances,  in 
a  place  thus  described,  this  indecent  exposure  was  - 
an  indecent  act  committed  in  a  public  place.   Now 
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Mr.  Smith  has  been  asked  by  mc  several  times 
during  the  course  of  the  argument,  whether  he 
can  define  either  affirmatively  or  negatively,  in  a 
matter  of  this  kind,  what  is  a  public  place.  He 
has  not  given  us  any  affirmative  definition,  and 
.has  been  disposed  to  contend  that,  in  no  place 
where  there  is  a  collection  of  persons,  and  I 
suppose  he  must  go  so  far  as  to  say  a  collection 
of  nowever  many  persons,  if  there  is  no  legal  right 
op  the  part  of  those  persons  to  be  in  such  place, 
can  a  person  who  is  guilty  of  an  indecent  act  in 
the  presence  of  the  people  assembled  be  found 
gnilty  of  the  misdemeanour  of  indecently  expos- 
ing himself  in  i,  public  place.  I  am  of  opinion 
that  such  a  negative  argument  as  this  will  not 
hold  good,  and  that  it  is  sufficient  to  show  that 
the  place  is  such  a  place  as  this  marsh,  to  which 
the  public  have  access,  though  they  have  no  legal 
right  of  access  thereto.  In  my  opinion  the 
offence  is  complete,  as  against  public  morality,  if 
it  is  committed  in  any  place  where  an  assembly  of 
the  public  is  collected.  There  is  a  difficulty  to 
my  mind  certainly  in  giving  an  afiHrmative 
definition  as  to  what  is  a  pnblic  place,  but  I  am 
by  no  means  certain  that  the  publicity  of  the  spot 
where  the  offence  takes  place  has  anything  to  do 
with  it.  This,  however,  is  clear,  that  what  is  a 
public  place  will  vary  from  time  to  time ;  that  is 
to  say,  that  a  place  may  be  a  public  place  at  one 
time  for  the  purpose  of  having  an  offence  com- 
mitted in  it,  and  may  not  be  a  pnblic  place  at 
another  time  for  that  purpose.  The  question  is, 
whether  at  the  time  the  offence  is  committed  the 
place  is  a  public  place  in  the  natural  and  ordinary 
sense  of  the  term.  In  Bex.  v.  Ctwtden  (2  Gamp. 
89)  M'Donald,  C.B.  points  out  in  a  short  and,  if 
I  may  say  sq,  good  judgment,  the  obvious  sense 
of  what  I  have  been  endeavouring  to  give 
as  my  opinion.  There  it  appeared  that  on  a 
Simday  afternoon  the  defendant  had  bathed 
opposite  the  East  Cliff  at  Brighton,  undress- 
ing and  dressing  himself  upon  the  beach ; 
that  till  within  a  very  few  years  of  the  commis- 
sion of  the  offence  there  were  no  houses  near  this 
spot,  and  when  Brighton  was  a  fishing  village  whole 
regiments  of  soldiers  used  to  bathe  there  at  the 
same  time;  that  at  the  time  the  offence  was 
committed  there  was  a  row  of  houses  erected  on 
the  cliff,  from  the  windows  of  which  the  defen- 
dant might  be  distinctly  seen  as  he  undressed ; 
and  when  Brighton  grew  up,  that  which  was 
before  a  place  where  oathuig  could  take  place 
without  any  observation  became  a  place  where  it 
could  not  so  take  place,  and  the  Lord  Chief  Baron 
says :  "  Nor  is  it  any  justification  that  bathing  at 
this  spot  might  a  few  years  ago  be  innocent.  For 
anything  that  I  know  a  man  might  a  few  years 
ago  have  harmlessly  danced  naked  in  the  fields 
be^nd  Montague  Honse,  but  it  will  scarcely  be 
said  by  the  learned  counsel  for  the  defendant  that 
anyone  might  now  do  so  with  impunity  in  Ruasell- 
square.  Whatever  place  becomes  the  habitation 
of  civUised  men,  there  the  laws  of  decency  must 
be  enforced."  That  appears  to  be  exceedingly 
good  sense,  and  to  be  a  guiding  statement  of  the 
hew  which  may  fully  guide  us  in  this  case.  Here 
is  a  place  which  persons,  though  they  may  be 
legal  trespassers,  do  go  upon,  and  no  one  interferes 
with  them.  In  a  place,  therefore,  where  the  public 
go  without  interference,  a  man  takes  seven  or 
eight  little  girls  and  exposes  himself  to  them.  I 
am  of  opinion  that  the  prisoner  exposed  himself 


indecently  in  a  public  place,  and  that  it  was  not 
necessary  in  the  present  case  to  prove  that  the 
place  in  which  he  committed  this  offence  was  a 
place  to  which  the  public  had  a  legal  right  of 
access.  It  was  clearly  a  place  where  an  indecent 
act  took  place  in  the  presence  of  several  persomi, 
and,  in  my  opinion,  the  conviction  must  be 
affirmed. 

Gbo%'e,  J. — I  am  of  the  same  opinion.  Mr. 
Smith  has  contended,  and  in  fact  has  been  obliged 
to  contend,  that,  in  ordet*  that  a  place  m^  be  a 
public  place,  it  must  be  a  place  to  which  the 
public  have  a  legal  right  to  go.  Now  the  only 
case  which  at  all  supports  such  a  contention  is 
the  case  of  Tumbidl  v.  Appleton  {uhi  sup.),  but 
that  does  not  go  so  far  as  to  say  that,  had  the 
statute  there  not  contained  the  words  "  in  any 
open  place  to  which  the  public  have  or  are 
permitted  to  have  access,"  the  locua  in  quo  would 
not  have  come  within  the  words  "  open  and  public 
place"  in  the  statute.  There  it  was  held,  that 
under  the  words  "  place  to  which  the  public  are 
permitted  to  have  access "  which  were  imported 
into  a  former  statute,  an  infringement  of  the 
statute  had  taken  place.  It  is  said  that  there 
would  have  been  some  difficulty  had  those  words 
been  omitted,  and  the  words  in  the  previous 
statute  had  been  relied  upon,  namely,  "  any  street, 
road,  highway,  or  other  open  and  public  place;" 
and  that  "  any  open  and  public  place "  would 
then  have  been  ^usdem  generis  with  "  any  street, 
road,  or  highway."  But  even  then  it  would  not 
follow  that  the  words  "  public  place  "  when  stand- 
ing alone  must  necessarily  mean  a  place  to  which 
the  public  have  a  right  to  go.  Do  they  not  mean 
a  place  which  is  public,  and  open  to  the  public, 
whether  as  of  right  or  not  ?  It  is  found  in  the 
case  that  persons  going  to  this  place  were  legally 
trespassing,  but  it  is  also  found  that  no  one 
ever  interfered  with  them ;  and  does  not  that 
come  within  the  plain  meaning  of  the  words  "open 
and  public  place  r"  Whether  it  does  or  does  not 
is,  to  my  mind,  a  question  of  fact,  and  here  this 
is  found  to  have  been  an  open  place,  round  which 
there  was  nothing  in  the  shape  of  an  inclosure  to 
sever  it  from  the  general  publicity  of  the  marsh. 
Unless,  therefore,  there  is  some  decision  limiting 
an  open  and  public  place  to  a  place  to  which  the 
pulic  have  a  right  to  go — and  none  has  been  cited 
to  us — I  am  of  opinion  that  this  case  comes  within 
the  ordinary  and  reasonable  meaning  of  the 
principle  which  makes  it  a  misdemeanour  to 
outrage  public  decency  and  morality,  knd  that 
the  .conviction  was  right. 

HuDBLESTOK,  B. — I  am  of  the  same  opinion.  It 
must  be  remembered  that  this  is  an  indictment 
for  a  nuisance,  and  the  principle  is  well  estab- 
lished which  is  laid  down  in  Blackstone  and  in 
Hawkins'  Pleas  of  the  Crown,  viz.,  that  whatever 
openly  outrages  decency,  and  is  injurious  to 
public  morals,  is  a  common  nuisance,  and  indict- 
able as  a  misdemeanour  at  common  law.  Now  in 
this  case  the  indictment  has,  in  accordance  with 
this  general  principle,  alleged  that  the  act  was 
done  in  a  certain  public  and  open  place.  I  agree 
with  the  Chief  Justice  that  it  is  not  clear  that  an 
act  of  indecency  is  not  an  offence  if  it  is  com- 
mitted before  a  number  of  persons,  even  if  the 
place  in  which  it  is  committed  is  a  private  place. 
But  here  the  question  is  whether,  it  having  been 
found  that  the  place  was    open,   and   that    all 
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persons  who  desired  to  do  so  were  in  the  habit  of 
going  on  to  the  marsh,  and  no  one  interfered  with 
their  doing  so,  the  prisoner  was  guilty  of  an  act 
of  indecency  in  a  public  place.  The  marsh  was 
perhaps  a  place  where  people  onght  not  to  go,  but 
the  prisoner  himself  took  several  people  there, 
and  in  my  opinion  he  made  the  place  public  so  far 
as  the  commission  of  the  offence  was  concerned, 
and  was  rightly  convicted. 

M.tNisTT,  J. — I  am  of  the  same  opinion,  and  I 
only  wish  to  state  that  I  entirely  agree  that  it  is 
not  necessary,  in  order  to  support  a  common  law 
indictment  for  indecent  exposure  in  an  open  and 
pnblic  place,  to  show  that  the  place  where  the 
offence  was  committed  was  a  place  to  which  the 
public  have  a  legal  right  of  access. 

Matrbw,  J. — I  am  of  the  same  opinion,  and  I 
concur  with  my  learned  brothers  in  the  opinion 
that  this  offence  may  be  committed  at  common 
law  without  the  selection  of  a  place  over  which 
the  pnblic  have  rights.  To  my  mind  there  was 
abundant  evidence  to  justify  the  jury  in  finding 
that  this  was  such  a  public  place  as  was  meant  by 
the  indictment,  and  I  am  therefore  of  opinion  that 
the  conviction  .should  be  afi&rmed. 

Gonoietion  affirmed. 

Solicitors  for  the  prisoner,  DoUman  and 
rrifchard,  agents  for  Hayward  and  Smith, 
Bochester. 


Saturday.  Nov.  29, 1884.      * 

(Before  Lord  Colekidgb,  C.J.,  Grove,  J.,  Huddle- 
STON,  B.,  Manisiy  and  Mathew,  J  J.) 

Reo.  v.  Butt,  (a) 

FaJtlfieatum  of  Aeamnit  Act  1875 — Mahhuf  and 
ecneurring  in  making  false  entry — Falte  nvemo- 
randwn  iMnded  by  collector  to  employer's  cash 
chrh — Memorandiim  copied  by  cash  clerk  into 
ea»h-book—9»  ^  39  Vict.j:.  24,  ».  1. 

B.,  a  eoUtttor  in  the  employment  of  N.,  collected  on 
theWnd  Feb.  from  SJieppard  8*.  14«.  lOd.  due  to 
N.  The  ordinary  course  of  business  was  for  B., 
at  the  end  of  each  day,  to  account  to  E.,  N.'s  cash 
derk,  for  moneys  collected  dxiHng  the  day,  E.'s 
duty  being  to  enter  payments  accounted  for  by  B. 
in  the  cash-book.  On  the  evening  of  the 
22nd  Feb.  B.  gave  E.  a  slip  of  paper  on  which  he 
had  written,  "  Sheppard,  on  account,  hi.,"  which 
E.  copied  into  tJie  cash-book,  believing  it  repre- 
sented the  wJiole  amount  collected  by  B.  from 
Sheppard. 

Held,  tnat  B.  was  rightly  convicted  under  sect.  1  of 
the  Falsifieation  <y  Accounts  Act  1875. 

Case  stated  by  the  Deputy-Recorder  of  Poole, 
which  was  as  follows : — 

The  prisoner  was  tried  before  me  at  the  Mid- 
summer Quarter  Sessions  for  the  Borough  of 
Poole  on  5th  July  1884,  on  an  indictment  (a  copy 
of  which  is  appended  to  and  forms  part  of  this 
case)  framed  on  the  Ist  section  of  the  Falsification 
of  Accounts  Act  1875  (38  &  39  Vict.  c.  24). 

The  evidence  was,  that  the  prisoner,  who  was 
employed  as  a  clerk  and  traveller  by  J.  J.  Norton 
at  Poole,  collected  on  the  22nd  Feb.  a  sum  of 
8J.  14».  lOd.,  which  was  due  to  his  employer  from 
W.  Sheppard,  of  Bournemouth,  for  which  he  gave 
him  a  receipt,  which  was  produced  at  the  trial, 
(a)  Bq^orted  ttj  B.  CuNBntSHAH  Qunr,  Esq^  Burtotsr^t-Law. 


On  bis  return  to  Poole  the  same  evening  he  went 
to  his  employer's  office,  and  according  to  custom 
rendered  an  account  of  the  money  he  had  received 
during  the  day  to  Mr.  Korton's  cash  clerk,  a  man 
named  Elford.  The  prisoner  wrote  out  on  a  slip 
of  paper  (which  was  produced)  vsrions  sums  he 
had  received,  but  instead  of  putting  down  the 
81.  14*.  10c2.  which  he  had  had  from  Sheppard,  he 
wrote  "  Sheppard,  on  account,  5/."  Elford  said 
that  he  then  innocently  either  copied  this  sum 
from  the  prisoner's  memorandum,  or  that  the 
prisoner  read  it  out  to  him  from  the  memo- 
randum, he  could  not  remember  which,  into  Mr. 
Norton's  cash-book,  in  which  consequently  there 
appeared  the  false  entry  "W.  Shepp>ard,  6J.," 
instead  of,  as  it  should  have  been,  an  entry  of  a 
payment  by  Sheppard  of  81. 14s.  lOd.  The  cash- 
oook  with  this  entry  in  it  was  produced  at  the 
trial.  At  the  time  when  he  delivered  the  memo- 
randum, or  read  its  contents  out,  to  Elford,  the 
prisoner  knew  that  in  the  ordinary  coarse  of  busi- 
ness the  items  as  communicated  by  him  would  be 
entered  in  his  employer's  books. 

At  the  close  of  the  case  for  the  prosecution,  the 
prisoner's  counsel  submitted  that  I  ought  not  to 
leave  the  case  to  the  jury,  as  no  offence  had 
been  committed  by  the  prisoner  within  the  terms 
of  the  statute. 

I  held  that  the  case  came  within  the  statute, 
but  agreed  to  reserve  the  point  for  the  considera- 
tion of  the  court. 

I  accordingly  left  the  case  to  the  juiT-,  directing 
them  that  the  prisoner  himself  would  be  guilty  of 
making  a  false  entry  in  Mr.  Norton's  oash-boolc  if 
he,  with  intent  to  defraud,  gave  Elford,  who  was 
an  innocent  agent  in  the  matter,  the  memorandum 
to  copy  into  the  cash-book,  or  read  its  contents 
out  to  nim  for  that  purpose. 

The  jury  found  the  prisoner  guilty.  I. respited 
judgment,  and  admitted  him  to  bail,  to  come  up 
for  judgment  at  the  next  sessions. 

The  question  for  the  consideration  of  the  court 
is.  Whether  the  prisoner  committed  an  offence 
within  the  above  statute  P  If  he  did  not,  then 
the  conviction  is  to  be  quashed;  otherwise  the 
conviction  is  to  stand. 

CHRiSTorHER  BAWi.iif905,  Deputy-Recordcr 
of  Poole. 

By  the  Falsification  of  Accounts  Act  1875  it  is 
enacted: 

That  if  ttaj  (ilotk,  offioar,  or  nrraot,  or  any  person 
emplojed  or  acting  in  the  oapaoity  at  a  oleik,  offioer,  or 
Barvuit,  ihall  wilfully  and  with  intent  to  daf  raad  deatroy, 
alter,  mntiljite,  or  falsify  any  book,  paper,  writing, 
valuable  seoniitr,  or  aoconnt  woioh  belongs  to  or  is  m 
the  possenion  of  nia  employer,  or  shall  wilrally  asd  with 
intent  to  defrand  make,  or  oononr  in  making,  any  false 
entry  in,  or  omit  or  alter,  or  oononr  in  omitting  or  alter- 
ing, any  material  partioolar  from  or  in  any  snoh  book, 
or  any  doonment,  or  aooonnt,  then  in  every  enoh  oaae 
the  person  so  offending  shall  be  gnilty  of  a  misdemeanonr, 
and \>e  liable  to  be  kept  in  jranaf  servitnda  for  a  term  not 
exoeedine  seven  years,  or  to  be  imprisoned  with  or 
without  hard  labonr,  for  any  term  not  ezoeeding  two 
yearn. 

C.  W.  Matthews  contended,  on  behalf  of  the 
prisoner,  that  it  was  not  made  out  that  there  had 
been  any  false  entry  made  or  caused  to  be  made 
by  the  prisoner.  'The  cash-book  only  purported 
to  show  the  moneys  which  the  collectors 
accounted  for  to  the  cash  clerk,  and  the  prisoner 
had  accounted  for  5{.,  and  therefore  the  entry  was 
not  folse.    The  cash-book  was  to  show  the  trana- 
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action  between  the  collector  and  the  cash  clerk, 
and  this  was  a  erne  entry  of  the  transaction  that 
took  place.  Even  assuming  the  entry  to  be  a 
false  entry,  the  prisoner  did  not  make  it,  and  the 
prosecution  must  rely  on  his  having  concurred  in 
making  it ;  but  the  cash  clerk  was  innocent  of  the 
falsity  of  the  entry,  and  therefore  there  could  not 
have  been  any  concurrence  in  making  it.  One  mind 
cannot  concur,  for  concurrence  implies  that  there 
must  have  been  agreement  between  the  minds 
which  concurred  in  doing  an  act,  and  here  the 
fase  found  that  there  was  no  agreement  between 
the  collector  and  the  cash  clerk.  The  statute  was 
not  passed  in  order  to  punish  the  giving  of  false 
information,  but  to  prevent  the  making  of  false 
entries  in  books  to  which  clerks  have  access.  The 
collector  here  had  no  access  to  the  cash-book.  A 
collectorin  Manchester  who  telegraphed  to  his  firm 
in  London  false  information  as  to  a  debt  collected 
could  not  be  convicted  of  making  a  false  entry,  if 
the  cash  clerk  in  London  made  an  entry  according 
to  the  information  telegraphed.  The  cash-book 
only  showed  that  which  it  was  intended  to  show, 
namely,  what  happened  between  the  collector  and 
the  cash  clerk,  and  the  prisoner  had  been  guilty 
of  no  offence  within  the  statute. 

Lord  Coleridge,  C.J. — The  defendant  in  this 
case  is  indicted  under  the  1st  section  of  the 
statute  88  &  39  Vict.  c.  24,  an  Act  to  amend  the 
law  with  reference  to  the  failsiflcation  of  accounts, 
and  that  section  enacts  that  if  any  clerk,  officer, 
or  servant,  or  any  person  employed  or  acting  in 
the  capacity  of  a  clerk,  officer,  or  servant,  shall 
wilfnlly  and  with  intent  to  defraud  falsify  any 
book  or  account  which  belongs  to  his  employer, 
or  shall  wilfully  and  with  intent  to  defrand  make 
or  concur  in  making  any  false  entry  in  any  snch 
book  or  account,  then  in  every  such  case  the 
person  so  offending  shall  be  guilty  of  a  mis- 
demeanour, and  be  punished  in  a  certain  way. 
Now  the  facts  here  are,  that  the  prisoner  was  a 
collector  of  money,  and  from  time  to  time  he  had 
to  render  an  account  of  the  money  collected  by 
him  to  another  person  in  his  master's  employ- 
ment. It  appears  to  me  to  be  immaterial  whether 
the  money  was  paid  over  at  the  same  time  when 
he  rendered  such  accounts.  Wliat  was  done  here 
was,  that  he  received  SI.  14c.  lOd.  from  a  par- 
ticular gentleman,  that  he  accounted  for  61.  of 
this  sum  only,  and  that  he  wrote  on  a  slip  of 
paper  words  which  he  knew  would  be  understood 
to  mean  that  he  had  received  from  a  person 
named  Sheppard  the  sum  of  5{.,  that  he  gave  or 
read  out  the  contents  of  this  slip  of  paper  to  the 
cash  clerk,  and  that  the  cash  clerk  copied  this 
sum  from  thealfa)  of  paper  into  Mr  Norton's,  his 
employer's,  oasa-book,  in  which  consequently 
there  appeared  the  false  entry,  "  W.  Sheppard,  51. 
instead  of,  as  it  should  have  been,  an  entry  of  a 
payment  by  Sheppard  of  82.  14«.  10c!.  It  is 
admitted  that  in  the  ordinary  sense  of  the  word 
that  was  a  false  entry,  and  it  is  equally  clear  that 
with  the  making  of  that  false  entry  nie  prisoner 
had  something  to  do.  It  is  contended,  however, 
that  the  statute  is  not  broken  because  the  person 
who  made  the  entry  did  not  know  it  was  false, 
and  the  person  who  did  know  it  was  false  did  not 
make  the  entry.  There  is  high  authority  that 
where  a  man  who  knew  of  the  nLlsity  of  the  repre- 
sentation he  was  making,  made  snch  representa- 
tion by  means  of  an  agent  who  was  wnorant  of 
its    falsity,  there   was   no   fraud   (Corn/oot   y. 


Foxoke,  6  M.  &  W.  358);  but  that  was  in  a 
civil  action,  and  is,  I  believe,  a  decision  not 
universally  ajjproved  of .  This  is  clearly  a  false 
entry  as  far  as  Sheppard  is  concerned.  It 
purports  to  represent  receipts  from  the  persons 
who  have  been  entered  as  making  payment  of 
snch  receipts,  and  it  seems  to  me  clear  that  tiie 
prisoner  either  made  it  with  the  innocent  hands 
of  Elford,  or  concurred  in  the  innocoit  hands  of 
Elford  making  it.  I  am  of  opinion  that  this 
conviction  was  perfectly  right,  and  must  be  up- 
held. 

Grove,  J.,  Hudduston,  B.,  and  Masistt  and 
Mathew,  JJ.  concurred.       Conmctum  afrmed. 


Snprtmt  (!Dmirt  of  liiMcatare. 

♦ 

COURT   OF  APPEAL. 

Nov.  5an<i6.1884. 
(Before  Bagoaixat,  Bowes,  and  Frt,  L.JJ.) 

The  Trustee  ik  the  Bamkruptct  or  A.  G.  Foolet 
V.  Wbjsthaic  akd  others,  (a) 

Pradiee — Security  for  eott* — Order  LXV^  r.  6 — 
Truttee  in  banJcruptey — Ofieial  nafite — JBanl;- 
ruptcy  Act  1883  (46  #■  47  Viet,  c  52),  t.fiA- 
Intolvent  truttee. 

The  fact  of  a  .plaintiff  ^«if  a  frvtiUe  t«  boat- 
rttpiey,  and  tuing  in  kit  official  name,  it  not  per 
te  a  tuffieietU  ground  for  requiring  him  to  giee 
tecurity  for  the  cottt  of  the  action.  To  jutlify 
eueh  an  order  insolvency,  or  tome  of  the  othar 
groumdt  required  in  the  eate  of  an  ordrnary 
plaintiff,  mutt  be  thoton. 

Deciiion  of  Pear»on,J.  (51  L.  T.  B«p.  N.  8.  195) 

This  was  an  appeal  from  a  refusal  of  Pearson.  J. 
to  order  the  plaintiff  to  ^ve  securi^  for  the 
defendants'  costs  of  the  action  (see  51  L.  T.  Bep. 
N.  S.  195^. 

The  action  was  brought  by  Archibald  George 
Bttttifant,  the  trustee  in  the  bankruptcy  of  Alex- 
ander Gopsall  Pooley,  against  the  Metropolitan 
Bank  Limited  and  the  Boyal  Exchange  Bank 
Limited,  for  the  purpose  of  setting  aside  certain 
orders  pronounced  in  other  proceedings  on  the 
ground  of  fraud  and  collusion,  and  to  restrain 
any  dealings  by  the  defendants  with  certain 
moneys. 

The  plaintiff  sued  in  his  official  name  as  "  the 
trustee  of  the  property  of  Alexander  GopaaU 
Pooley,  a  bankmot,  under  the  provisions  <«  the 
Bankruptcy  Art  1^,  s.  83,  in  effect  repeating  the 
Bankruptcy  Act  1869,  s.  83,  sub-sect.  7.  The 
plointiJrs  own  name  was  not  mentioned  in  the 
record. 

The  two  sets  of  defendants  each  moved  that 
the  plaintiff  be  ordered  to  give  security  in  the 
sum  of  1001.  for  costs.  Both  motions  were  heard 
together,  there  being  no  distinction  in  the  cases. 

Pearson,  J.  held  that,  although  the  cami  had 
authority  to  order  the  tmstee  of  a  bankrupt  to 
g^ve  security  tor  costs,  notwithstanding  he  was 
suing  in  his    official  character,  there  was  iwt 
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safiScient  evidence  of  hia  inability  to  pay  the 
costs,  and  refused  the  motion. 

From  this  order  the  defendants  appealed. 

The  afiSdavits  filed  at  the  original  hearing 
showed  that,  in  1874,  the  plaintiff  was  adjudged 
a  bankrupt,  and  had  subsequently  left  the  country, 
and  no  statement  of  affairs  was  ever  filed ;  that  in 
July  1880  proceedings  were  instituted  by  him  for 
liquidation  by  arrangement  or  composition  with 
his  creditors;  and  that  the  debtor  received  his 
discharge  in  Aug.  1880.  It  was  also  alleg^  that 
the  plaintiff  had  opened  an  account  with  a  bank, 
and  had  largely  overdrawn  his  account,  and 
several  cheques  were  returned  to  the  holders, 
there  being  no  funds  to  meet  the  drafts. 

At  the  hearing  of  the'  appeal  a  fresh  affidavit 
by  the  managing  clerk  of  the  defendants'  solici- 
tors was  read,  stating  that  the  furniture  in  the 
plaintiff's  bouse  had  been  assigned  in  1883  to 
trustees  for  his  wife,  and  that  the  deponent  had 
made  inquiries  as  to  the  pecuniary  position  of  the 
plaintiff,  and  from  the  results  thereof  believed 
that  the  defendants  would  not  be  able  to  recover 
from  him  the  amount  of  the  costs  of  the  action. 

Grom>«nor  Woods  {Cozent-Hardy,  Q.C.  with 
him),  for  the  defendants  the  Boyal  IJxchange  Bank 
Limited,  cited 

Bankraptajr  Act  1883,  sent.  88 ; 

gx  porU  llktard ;  Be  Foolty  (2),  44 1..  T.  Bm>.  N.  S. 

2W;  16Ch.IKy.110: 
Dmuton  t.  AMhton,  21  h.  T.  B«p.  N.  8. 20;  L.  B«>. 

4Q.B.  690. 

Napier  Higtfitu,  Q.C.  and  Norlhtnore  Lawrenee, 
for  tne  defendants  Sir  C.  Whetham  and  the 
Metropolitan  Bank  Limited,  cited 

Syin  V.  Svim,  20  L.  T.  Bep.  M.  8.  C68;  L.  Bep.  4 

C.P.«45; 
JZz  parte  Atunnttm  t  Be  Angtrdein,  80  L.  T.  Bep. 

nT  8. 416 ;  L.  Bep.  9  Ch.  App.  47» ; 
It'ConnM  v.  Johitutotu,  1  But,  431 ; 
Badkrapto7  Aot  188S,  u.  27,  83. 84. 

Cookton,  Q.C.  Kad  Emden,  for  the  plaintiff,  were 
not  called  upon. 

BA66ALLAT,  L.J. — We  will  not  trouble  you,  Mr. 
Cookson,  in  this  case.  These  are  two  appeals 
from  orders  of  Pearson,  J.,  made  on  the  18th  July 
last,  by  which  he  refused,  with  costs,  two  applica- 
tions made  to  him  by  two  of  the  defendants  m  the 
action  that  security  might  be  given  by  the  plain- 
tiff for  costs.  I  may  just  refer,  at  the  outset,  to 
rule  IS  of  Order  LVIII.  of  the  Rules  of  Court 
1883,  which  provides  for  the  giving  of  security 
for  costs  in  the  cases  of  appeals.  The  last  wordts 
of  the  rule  are :  "  Such  deposit  or  other  security 
for  the  costs  to  be  occasioned  by  any  appeal  shall 
be  made  or  given  as  may  be  directed  under  special 
circumstances  by  the  Court  of  Appeal."  There 
are  certain  circumstances  which  Imve,  from  time 
to  time,  been  recognised  as  special  circumstances 
within  that  rule,  and  the  first  and  foremost  has 
been  the  insolvency  of  the  appellants.  There  are 
also  certain  other  cases  which  it  becomes  unneces- 
sary to  mention,  because  the  ground  upon  which 
it  is  insisted  in  the  present  case  that  security 
should  be  given,  other  than  the  insolvency  of  the 
plaintiff,  is  a  special  circumstance.  Now,  the  two 
grounds  on  which  security  is  asked  are,  first,  that 
the  plaintiff  is  insolvent ;  and,  secondly,  that  if 
the  court  is  not  satisfied  on  that  point,  then  the 
character  which  he  fills,  as  trustee  in  the  bank- 
ruptcy of  A.  O.  Pooley,  is  such  as  to  entitle  the 
appellants  to  security  for  costs.    I  will  deal  first 


with  the  allegation  that  the  plaintiff  is  in  insol- 
vent circumstances.  I  can  see  no  evidence  of 
insolvency  such  as  the  court  is  in  the  habit  of 
requiring  when  it  proceeds  upon  insolvency  as  a 
special  circumstance.  It  appears  that  the  present 
plaintiff  became  bankrupt  in  1874,  and  absconded, 
and  only  paid  10(2.  in  the  pound.  However  that 
may  be,  he  received  his  discharge  in  June  1881, 
three  years  before  the  present  application,  and  two 
years  before  he  was  appointed  trustee!  in  the  bank- 
ruptcy of  Pooley.  In  addition  to  that,  it  is  also 
stated  that  be  made  a  composition  with  his  cre- 
ditors in  the  year  1880,  and  that  at  the  first 
general  meeting  of  his  creditors,  he  received  his 
ischarge.  Therefore  there  was  no  evidence  before 
the  learned  judge  in  the  court  below,  other  than 
that  I  have  just  referred  to,  indicating  that  he  had 
been  in  circumstances  such  as  not  baing  able  to 
meet  his  engagements  or  pay  his  debts,  subse- 
quent to  the  month  of  June  1881.  Are  we  to 
assume  that,  because  a  person  in  June  1881 
received  his  discharge  in  bankruptcy,  therefore 
in  July  1884  he  is  not  m  a  position  to  pay  his  debts 
or  meet  his  engagements  as  they  may  arise  from 
time  to  time?  I  do  not  think  we  are.  Upon  the 
evidence  before,  him  J  think  the  learned  judge  in 
the  court  below  arrived  at  a  perfectly  right  con- 
clusion. Then,  what  is  called  additional  evidence 
has  been  brought  before  us,  and  that  divides 
itself  into  two  parts.  The  first  part  is  an  allega- 
tion based  on  this  state  of  circumstances,  that 
the  plaintiff  was  living  in  a  house,  the  fumitore 
of  which  had  been  supplied  by  his  wife's  father, 
and  that  a  settlement  upon  her  was  made  in  1888 
of  that  property  by  the  wife's  father.  How  long 
the  parties  nad  been  married  does  not  appear,  u 
is  not  a  very  unreasonable  thing  to  do  for  a  &ther 
to  make  that  property,  which  he  gives  for  the 
benefit  of  his  daughter,  secure  to  his  daughter. 
It  would  be  carrying  the  allegation  of  insolvency 
to  a  very  much  greater  lengtn  than  it  has  ever 
been  carried  before  if  we  were  to  say  that,  because 
a  man's  father-in-law  settles  property  upon  his 
daughter,  therefore  that  man  is  insolvent.  The 
other  additional  evidence  I  am  sorry  to  see  intro- 
duced into  an  affidavit  for  the  purpose  of  affect- 
ing the  reputation  of  the  plaintiff  as  an  apparently 
solvent  man.  The  allegation  is  first  made  m 
these  words :  "  I  have  caused  inquiries  to  be  made 
as  to  to  the  position,  pecuniary  and  otherwise,  of 
the  said  Arcnibald  George  fiuttifant,  and  I  say, 
from  the  result  thereof,  I  verily  believe  the  said 
defendants  would  not  be  able  to  recover  from  him 
the  amount  of  their  costs  if  the  said  action  is 
brought  to  trial,  and  judgment  given  in  favour  of 
the  def  er.dants."  This  is  said  without  a  tittle  of 
reference  to  any  particular  inquiries  that  were 
made,  or  particular  information  that  was  received. 
It  is  merely  what  ho  believed  from  what  he  had 
heard.  The  next  paragraph  is  still  worse,  for  he 
says :  "  I  have  been  informed  by  a  creditor  of  the 
ba^rupt  Pooley  that  he  has  made  inquiries  as  to 
the  assets  of  the  bankrupt,  and  ascertained,  and  I 
believe  that  it  is  the  fact,  that  there  is  no  property 
of  the  bankrupt  in  the  hands  or  recoverable  by 
the  trustee  which  is,  or  can  be  made,  available 
towards  payment  of  the  costs  of  this  action."  If 
people's  reputations  are  to  be  taken  away  by 
broadcast  allegations  such  as  these,  without  one 
bit  of  reason  given,  it  is  a  very  sad  thing,  and  I 
am    extremely   sorry   to  find    such    paragraphs 

introduced  into  an  affidavit  for  the  purpose  of 
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■brinmng  additional  evidence  before  the  Court 
of  Appeal.  I  have  therefore  come  to  the 
.  conclnsion  that  there  is  no  Biich  evidence 
tus  this  court  has  been  in  the  habit  of  requiring 
upon  qnestions  of  secoritj  for  costs,  as  to  the 
BUgKestion  of  insolvency  of  the  person  required 
to  give  the  security.  As  regards  the  other  point, 
it  is  raised  in  this  way.  It  is  raised  before  us  in 
'  the  same  way  as  it  was  raised  in  the  court  below, 
-namely,  that  by  reason  of  this  plaintiff  being 
•  described  as  trustee  in  the  bankruptcy  of  Pooley, 
there  will  be  no  suflScient  security  for  the  costs  of 
the  defendants  in  the  event  of  the  decision  going 

fagunst  the  plaintiff.  Now,  as  long  as  the  present 
laintiff  is  trustee,  it  is  beyond  all  question,  and 
agree  with  Pearson,  J.  on  that  point,  that  he  is 
liable  for  the  costs. .  But  then  it  is  suggested  that 
he  may  be  removed  from  being  trustee,  and 
somebody  else  may  be  appointed,  and  some 
question  may  arise  so  far  as  regards  his  liabiUty 
for  costs  incurred  after  he  is  so  removed.  Any 
difficulty  of  that  kind  is  got  rid  of  by  a  conside- 
-ration  of  the  4th  rule  of  the  17th  Order, 
.which  is  in  these  words :  "  Where  by  reason  of 
marriage,  death,  or  bankruptcy,  or  any  other 
event  occurring  after  the  commencement  of  a 
cause  or  matter,  and  causing  a  change  or  trans- 
mission of  interest  or  liability,  or  by  reason  of 
any  person  interested  coming  mto  existence,"  and 
■so  on,  it  is  provided  that  "  an  order  that  the  pro- 
ceedings shall  be  carried  on  between  the  con- 
tinning  parties,  and  such  new  party  or  parties, 
may  be  obtained  ex  parte  on  application  to  the 
court  or  a  judge,  upon  the  allegation  of  such 
change  or  transmission  of  interest  or  liability,  or 
of  such  person  interested  having  come  into  exis- 
■tence."  If  no  person  is  appointed  in  his  place, 
the  present  plaintiff  remains  liable  as  the  plaintiff 
.in  the  action.  If  another  person  is  appointed  in 
•his  place,  then,  from  the  time  that  other  person 
becomes  the  nominal  plaintiff,  by  the  effect  of 
•the  orders  under  the  Judicature  Act  that  new 
person  becomes  liable,  and,  if  he  is  not  solvent, 
the  defendant  can  obtain  an  order  for  security  for 
■costs.  It  appears  to  fne  that  all  the  grounds  on 
■which  Pearson,  J.  decided  this  case  are  quite 
right,  and  that  the  order  he  mado  was  right,  and 
that  the  appeal  must  be  dismissed  with  costs. 
I  deem  it  unnecessary  to  consider,  in  the  view 
which  I  take  of  this  case,  how  far  we  ought  to 
affirm  or  overrule  the  decision  of  Derttion  v.  Ashion 
(21  L.  T.  Rep.  N.  S.  20 ;  L.  Rep.  4  Q.  B.  690). 
That  decision  went  as  far  as  this,  that  in  a  case 
similar  to  the  present,  with  the  addition  of  the 
insolvency  of  the  plaintiff,  the  court  would  not 
make  an  order  for  security  for  costs.  Whether 
that  view  would  be  entertained  by  this  court  4s 
not  for  us  to  say.  At  present  I  see  no  reason  to 
dissent  from  it,  but  I  have  not  full3'  considered 
the  point,  and  therefore  express  no  opinion  about 
it. 

BowEN,  L.J. — I  am  of  the  same  opinion.  This 
is  an  application  for  security  for  costs,  upon  the 
ground  that  the  plaintiff,  who  is  the  trustee  of  an 
insolvent,  is  himself  insolvent.  Suppose  it  was 
miade  out  that  he  was  insolvent,  the  question 
would  arise  whether  that  falls  within  the  prin- 
ciple of  the  numerous  precedents  upon  which  the 
court  orders  a  plaintijff,  who  is  sumg  nominally 
only  on  behalf  of  others  really  interested,  to  find 
security  for  costs.  It  has  been  said  in  tlie  cases 
of  Syket  v.  Syhet  (20  L.  T.  Rep.  N.  S.  663;  L.  Rep. 


4  C.  P.  645)  and  Dentton  v.  Athton  {ubi  ftp.)  and 
others,  that  that    principle  only  applies  to  the 
cases  of  nominal  plaintiffs  strictly  so  called,  and 
is  not  to  be  extended  to  the  case  of  assignees  in 
bankruptcy.     Whether  we  should  agree  or  not 
with  the  decisions  in  the  cases  of  8yke»  v.  Sylcea 
and  Denslmi  v.  Athton  I  say  not,  for  the  best  of 
all   reasons,  that   it   seems   unwise  that    courts 
should  decide  that  which  they  are  not  called  upon 
to  decide.    The  point  does  not  arise,  if  the  fact  is 
not  made  out  that  the  present  plaintiff  is  insol- 
vent.   Upon  the  point  whether  he  is  proved  to  be 
insolvent,  I  will  not  add  one  word  to  what  has 
been    said    by    Baggallay,  L.J.,  except    that    I 
entirely  concur  with  him  that  there  has  been  a 
complete  breakdown    of  the  evidence   on   that 
point.     But  then  Mr.  Grosvenor  Woods  and  Mr. 
Higgins,  assuming  our  judgment  is  against  them 
upon  the  fact  that  insolvency  is  not  made  out,  say 
nevertheless  that  this    is   a  very    special  case, 
because  there  is  here  no  real  plaintiff,  and  that 
therefore    the    court    ought     to    see,    for     the 
purposes  of  justice,  that  there  is  some  tangible 
person  to  stand  the  brunt  of  the  costs  in  case  the 
action  turns  out  to  be  unfounded.     That  argument 
has   been  addressed  to  us    on   the  assumption 
that,  in  a  case  of  liti^tion  commenced  oy  a 
trustee  suing  by  the  official  title  of  the  trustee  in 
a  bankruptcy,  there  is  no  real  plaintiff.     Is  that 
so  P     It  would  be  a  most  singular  effect  of  legis- 
lation if  it  were  to  be  held  tliAt  an  Act  of  Parlia- 
ment   has    given    this    sort    of  jttan-oorporate 
capacity  to  trustee  after  trustee  of  a  bantrnpt, 
with  the  additional  power  that  at    any    given 
moment,  by  their  own  free  will,  they  may  slip  out 
of  the  litigation,  and  leave  nothing  at  sdl  behind 
to  represent  them.     Corporate  and  qua»i-coTpomt& 
bodies    are    not    unknown    to    the    Legislature. 
Ministers,  who  represent   ^reat   departments  of 
State,   may   be,   for  anything   I    remember,    in- 
stances of  the  kind ;  but  that  the  trustee  of  the 
bankrupt  should  have  this  extraordinary  privilege 
conferred  upon  him  of  being  able  to  sue  in  his 
own  official  name,  and,  by  reason  of  the  section, 
should  be  entitled  at  any  given  moment  to  quit 
his  shell  and  leave  nothing  behind  him  for  the 
new   trustee  to   take  up,  and  that  this  process 
might    be    resumed    as    often    as    the    trustee 
chose,  to  the  utter  confusion  of  the  litigant  on 
the  other  side,  is  to  me  a  marvel  of  legislation. 
I  do  not  think  any  such  result  is  produced.    I  do 
not  think  that  a  trustee  in  bankruptcy  has  been 
made  a  sort  of  ghost  of  this  kind — a  mere  wraith 
without  substance,  who  may  disappear,  from  time 
to  time,  from  the  scene.   What  is  the  legislation  ? 
First,  you  have  one  great   devolution  of  estate 
by  which  the  property  passes  to  the   trustee. 
Tnat  is  a  statutory  devolution  of  estate,  but  yoa 
have  also  this — you  have  power  given  to  the 
creditors,  with  or  without  the  sanction  of  other 
persons,  to  change  trustees  and  substitute  new 
«ne8.    At  every  single  change  there  is  a  new 
devolution  of  estate,  and  I  doubt   not  that  the 
rights  and  interests  of  the  old  trustee  vest  in  the 
new  one  when  the  proper  formalities  are  gone 
through.  But  it  does  not  follow  that  the  opposite 
party  can  have  this  devolution  take  effect  against 
him  without  his  knowledge,  and  without  notise 
to  him,  simply  because    there  is  a  devolution 
which,  when  the  proper  procedure  is  adopted, 
may  enable  the  new  trustee  to  come  in  and  take 
up  the  litigation  where  the  old  trustee  has  left  it. 
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The  mere  fact  that  a  trustee  may  be  removed 
poves  nothing  of  the  sort.  It  only  proves  there 
IS  the  devolntion.  If  we  are  to  consider  what  is 
the  effect  of  this  devolntion  taking  place  during 
litigation,  we  find  rules  3  and  4  or  Order  XVII. 
deal  with  that  subject.  Just  as  when  there  is 
a  devolution  by  death,  just  as  when  there  is  a 
devolution  by  bankruptcy,  just  as  when  there 
is  a  devolution  to  the  trustee  of  the  estate  of  the 
hankmpt,  so  when  there  is  a  devolution  by 
succession  of  tmstees  in  a  bankruptcy,  you  must 
follow  the  procedure  pointed  out  oy  the  Judica- 
tnre Act;  that  is  to  say,  the  new  person  must  get 
an  order  which  will  give  the  other  side  notice 
that  a  new  plaintiff  has  been  substituted  for  the 
old  plaintiff,  and  that  henceforward  the  new 
plaintiff  is  the  person  to  look  to.  There  can, 
therefore,  be  no  injustice.  Suppose  the  old 
plaintiff  was  not  solvent,  an  order  may  bo  ob- 
tained, or  not,  that  he  should  give  security ;  and 
it  depends  on  the  terms  of  that  order  whether 
the  secnrity  for  costs  is  such  as  only  operates 
against  him  so  long  as  he  is  a  trustee,  or  whether 
the  order  is  so  framed  as  to  make  him  give 
security  for  costs,  even  in  the  event  of  his  being 
superseded  by  another  trustee.  But  suppose  the 
original  plaintiff  is  not  insolvent,  and  that  the 
hew  plsintiS  is  so,  then  all  that  has  to  be  done 
is  that  application  should  be  made  to  the  court 
for  an  order  against  the  new  trustee.  That  is 
sensible  and  reasonable,  and  can  produce  no 
injustice.  Then  is  there  anything  in  the  statute 
of  bankruptcy  which  shows  that  the  trustee  is 
to  be  dealt  with  in  any  other  way  ?  Mr.  Grosvenor 
Woods  and  Mr.  Higgins  have  tried  to  extract  this 
doctrine  of  a  succession  of  ghosts  out  of  the 
words  that  a  trustee  may  sne  l^  his  official  title. 
That  simply  seems  to  me  to  mean  this,  that  the 
person  who  is  trustee,  and  clothed  with  the  repre- 
sentative character  of  trustee  representing  the 
estate  of  the  bankrupt  and  tho  interests  of  those 
interest«d  in  the  estate,  may  sue  by  his  official 
character.  That  is  all  it  sa^s.  It  does  not  say 
he  may  slip  out  without  notice  to  the  other  side. 
It  does  not  interfere  with  the  portion  of  the 
procedure  I  have  referred  to.  It  would  be  just 
as  unjust  to  suppose  that  a  firm,  because  it  can 
sue  by  its  firm  name,  can  change  its  members 
and  carry  on  the  old  action,  as  to  suppose  that  a 
trustee  may  change  and  leave  the  defendant 
litigant  in  the  cold  when  he  comes  to  ask  for  his 
costs. 

Fkt,  L.J. — Two  points  have  been  urged  upon 
Us  in  the  present  appeals.  The  first  is  this :  It  is 
said  that  the  plaintiff,  Mr.  Buttifant,  is  the  in- 
solvent trustee  of  an  insolvent  estate,  and,  as 
such,  onght  to  be  required  to  give  security  for 
coste.  Upon  the  evidence,  I  have  come  to  the 
conclusion  which  my  learned  brethren  have  arrived 
at,  namely,  that  it  is  not  shown  that  Mr.  Buttifant 
is  inslovent,  and  I  desire  to  add  nothing  but  this, 
that  the  very  point  upon  which  tha  evidence 
broke  down  is  pointed  out  by  the  learned  judge 
of  the  court  below,  and  that,  when  the  pinch  of 
the  defect  of  evidence  is  apparent,  ovidencc  in- 
tended to  make  good  the  defect  must  be  viewed 
with  the  ntmost  jealousy.  Taking  that  view  of  the 
facts,  it  is  unnecessary  to  express  any  opinion  as 
to  what  would  have  been  the  proper  decision  if  the 
facts  had  been  otherwise,  and  it  is  unnecessary  to 
expreM  any  opinion  upon  such  cases  as  8ykes  v. 
Syket  {ttbi  «itp.)  and  Deniton,  x.  Athton  (ubt  mp.). 


I  only  desire  to  say  that  the  consideration  of  those 
cases  is  entirely  unaffected  by  my  decision  in  this 
case.  The  second  point  urged  upon  us  is  this :  It  is 
said  that  in  the  present  case  Mr.  Buttifant  is 
suing  as  trustee  of  the  estate  of  Mr.  Pooley,  and 
that  wherever  the  trustee  of  a  bankrupt  estate 
sues  in  his  own  official  name  he  is,  as  Mr.  Higgins 
has  described  him,  a  (jtUMi-corporate  or  innominate 
plaintiff,  and  that  the  defendants  have  no  means 
of  knowing  when  the  person  who  fills  that  office  is 
changed  from  time  to  time.  In  other  words,  as 
representing  the  trustee  of  a  bankrupt's  estate 
describing  himself  as  the  trustee,  he  is  a  sort  of 
permanent  mask  who  carries  on  the  litigation, 
behind  which  there  may  stand  at  one  time  one 
real  man,  at  another  time  another  real  man,  and 
at  another  time  nobody  at  all,  and  it  is  said 
that  such  a  plaintiff  is  one  against  whom  sccuritr 
ought  to  be  given.  Now,  if  the  plaintiff  who  snos 
as  trustee  answers  to  that  description,  it  would 
add  considerable  weight  to  the  argument,  but,  in 
my  opinion,  a  trustee  suing  in  his  official  name  is 
no  such  person  as  has  been  described.  When  A.  B. 
begins  an  action  in  his  official  name  he  sues,  in 
my  opinion,  simply  as  A.  B.,  and  it  is  immaterial 
whether  he  sues  as  A.  B.,  or  with  the  description 
of  A.  B.,  namely,  as  tmstee ;  and  I  find  nothing 
whatever  in  the  83rd  section  of  the  Act  of  1869 
which  interferes  with  that  view.  The  words  of 
the  section,  sub-sect.  7,  are  that,  "  The  trustee  of  a 
bankrupt  may  sue  and  be  sued  by  the  official  name 
of  •  the  trustee  of  the  property  of  ,  a  bank- 
rupt,' inserting  the  name  of  the  bankrupt."  When 
the  particular  jierson,  A.  B.,  ceases  to  be  trustee 
of  the  estate,  it  appears  that  he  remains  liable  on 
the  record  until  some  other  person  is  substituted 
in  his  place,  and  that  if  another  person  be  named 
and  appointed  trustee  of  the  estate,  he  may  con- 
tinue the  action  in  the  name  of  the  trustee  of  the 
bankrupt;  but  he  is  just  as  much  a  distinct 
person  as  if  he  continued  the  action  as  C.  D.  or  as 
B.  F.  The  succession  of  persons  filling  the  office 
of  trustee,  describing  themselves  as  trustees  of 
the  estate,  does  not  prevent  there  being  a  true 
succession  of  persons,  any  more  than  permission  . 
for  one  earl  to  sue  by  his  title  in  the  peerage 
would  enable  his  successor  to  continue  the  action 
in  the  same  name  without  being  liable  for  the 
costs.  Taking  that  view,  it  appears  to  mc  that, 
when  one  particular  person  has  been  appointed 
trustee  of  a  bankrupt  estate  in  lieu  of  another,  the 
3rd  rule  of  the  17tn  Order  applies,  and  that  wo 
have,  in  the  words  of  that  rule,  a  case  ok  devo- 
lution of  an  estate  pendente  lite.  That  rule  enables 
the  cause  or  matter  to  be  conducted  by  the  person 
on  whom  the  estate  has  devolved,  and  that  being 
so,  the  4th  and  5th  rules  apply,  and  consequently 
when  one  person  succeeds  another  in  the  office  of 
trustee,  and  there  is  ponding  an  action  by  the 
first  person  in  the  official  name  as  trustee  of  the 
estate,  the  person  who  succeeds  him  must  obtain 
an  order  ex  patie  substituting  himself  in  the  place 
of  the  original  plaintiff,  and  having  obtained  that 
order  ex  parte,  ho  must,  under  rule  0,  serve  that  on 
the  other  parties  to  the  litigation.  That  appears 
to  displace  the  argument  addressed  to  us,  and  I 
think  this  appeal  must  be  dismissed  with  the 
usual  result,  namely,  with  costs. 

Solicitors :   Newman,    Stretton,  and  IlUl'uurd ; 
SneU,  Son,  and  Grecnip ;  Harper  and  Battcock. 
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Od.  30,  Nov.  1  and  10,  1884. 
(Before  Baggallay,  Bowen,  and  Fry,  L.JJ.) 

CUARLSTON   V.    RoLLBSTOX.   (tt) 

Company — Costa — Entry  on  layid — Abandonment 
of  line — "  Taking" — Lands  Clauses  Act  1846 
(8  Viet.  e.  18),  »».  80,  84,  85. 

Where  a  railway  company  have  paid  a  deposit, 
given  a  boTtd,  and  entered  and  used  land  under 
led.  85  of  the  Lands  Clauses  Consolidation  Ad 
1845,  there  is  a  case  of  "  moneys  deposited  in  the 
hank  under  the  provisio7ia  of  this  Ad,"  and  a 
"taking  of  the  land"  within  the  meaning  of 
sed.  80,  and  the  court  has  jvrisdidion  to  make 
orders  as  to  the  costs  mentioned  in  that  sedion. 

A  railway  company,  beirg  desirous  of  entering  on 
lands  before  any  agreement  as  to  pureJiase  was 
come  to,  or  award  or  verdid  as  to  compensation 
given,  made  the  deposit  and  gave  the  bond  required 
by  sed.  85  of  the  Lands  Clauses  Ad  1845,  and 
then  entered  and  eonstruded  works  on  the  land. 
Hie  purchase  was  never  complded,  but  the  com- 
pany obtained  an  Ad  of  Parliatnent,  which 
enabled  them  to  abandon  their  line,  but  provided 
that  compejisation  should  be  made  to  the  owners 
of  land  for  injuries  sustained  by  the  non-eomple- 
tion  of  the  purchase,  to  be  determined  in  the 
inanner  provided  by  the  Lands  Clauses  Ad  for 
determining  the  ainount  of  compensation  paid  for 
lands  taken  under  the  provisions  thereof.  By  an 
agreemeiU  with  the  landowners  it  was  provided 
that  the  amount  of  compensation  payable  to  them 
for  non-completion  ana  ads  doneoy  the  company 
should  be  13502.,  bui  thai  this  should  not  incliide 
any  cods,  charges,  or  expenses  which  by  the  Com- 
panies Ads  or  the  Ads  incorporated  therewith  the 
owners  might  be  entitled  to  receive  or  recover  from 
tJie  company,  arid  that  the  owners  should  be 
entitled  to  such  costs,  Sfc.  in  addition  to  the  com- 
pensation, at  if  the  agreement  had  not  been 
made. 

Held  {{Mrtning  the  decision  of  Kay,  J.),  that  the 
court  had  jurisdidion  to,  and  woidd,  order  the 
company  to  pay  the  costs  of  the  agreement  and 
of  ascertaining  the  amount  of  the  compensation  as 
being  costs  of  taking  the  land,  or  incurred  in  con- 
sequence thereof. 

Tiverton  and  North  Devon  Railway  Company  (60 
L.  T.  Bep.  N.  8. 637  ;  9  App.  Cas.  480,  and  Great 
Western  Railway  Company  v.  Swindon  and 
Cheltenham  Extension  Railway  Company  (32 
W.  B.  957)  discussed. 

The  Swindon,  Marlborough,  and  Andover  Railway 
Company  were  incorporated  by  an  Act  pasRed  in 
1873,  with  which  the  Lands  Clanses  Act  1845  was 
incorporated. 

On  the  16th  Dec.  1874  the  company  served 
notice  to  treat  with  respect  to  certain  lands  in 
the.  parish  of  Swindon,  but  no  agreement  was 
come  to,  award  made,  or  verdict  given  for  the 
purchase  money  or  compensation. 

The  company,  being  desirous  of  entering  on  the 
lands,  on  the  6th  Oct.  1875  deposited  36792.  in 
court  under  sect.  86  of  the  Lands  Clauses  Act  1845, 
and  gave  the  bond  required  by  that  section. 

In  Oct.  1875  the  company  entered  on  the  land 
and  constmcted  certain  works  thereon. 

The  purchase  was  never  completed. 

By  an  Act  passed  in  1879  (42  &  43  Vict.  c.  xci.) 
the  company  were  authorised    to  abandon  the 

(a)  Beported  by  Fbahk  Evaki,  Eaq.,  BurlMOMt'Law. 


line  and  works  so  far  as  they  concerned  the  land 
taken. 

By  sect.  9  of  this  Act  the  abandonment  was  not 
to  prejudice  or  affect  the  right  of  the  owner  or 
occupier  of  any  land  to  receive  compensation  for 
any  damage  occasioned  by  the  entry  of  the  com- 
pany on  such  land  for  the  purpose  of  ttarveying 
and  taking  levels,  or  probing  or  boring  to  ascer- 
tain the  nature  of  the  soil,  or  setting  oat  the  line 
of  railway,  or  the  right  of  the  owner  or  occupier 
of  any  land  temporarily  occupied  by  the  company 
to  receive  compensation  for  such  temporary 
occunation,  or  for  any  loss,  dama^,  or  injnry 
whicn  might  have  been  sustained  by  reason 
thereof,  or  of  the  exercise,  as  regarded  such  land. 
of  any  of  the  powers  in  the  Railways  Clauses 
Consolidation  Act  1845,  or  the  Act  of  1873. 

By  sect.  10,  when,  before  the  passing  of  the 
Act,  any  contract  might  have  been  entered  into 
or  notice  given  by  the  company  for  the  purchasing 
of  any  land  for  the  purposes  of  or  in  relation  to 
any  portions  of  the  railway  or  works  autho- 
rised to  be  abandoned,  the  company  should  "  be 
released  from  all  liability  to  purchase,  or  to  com- 
plete the  purchase  of  any  such  lands ;  bat,  not- 
withstanding, full  compensation  shall  be  made  by 
the  company  to  the  owners  and  occupiers  or  other 
persons  interested  in  such  lands  for  injnry  or 
damage  sustained  by  them  respectively  by  reason 
of  the  purchase  not  being  completed  pursuant  to 
the  contract  or  notice,  and  the  amount  and  appli- 
cation of  the  compensation  shall  be  detenrinea  in 
the  manner  provided  by  the  Lands  Clauses  Con- 
solidation Act  1845,  as  amended  by  any  sabse- 
quent  Act,  for  determining  the  amount  and 
application  of  compensation  paid  for  lands  taken 
under  the  provisions  thei«of. 

By  an  agreement  dated  the  5th  Dec.  1882  between 
the  trustees  of  the  lands  taken  (which  was  under 
a  settlement  the  trusts  of  which  were  being  ad- 
ministered in  this  action)  and  the  mortgagees 
thereof  and  the  company,  after  reciting  as  above 
stated,  and  reciting  that  the  lands  taken  were 
not  required  by  the  company  and  that  they  had 
relinquished  possession  thereof,  it  was  agreed, 
subject  to  the  approval  of  the  court  (which 
wa«  subsequently  obtained)  as  follows  (inter 
alia) : 

1.  The  amoant  of  tha  oompenaation  payable  Vj  tka 
oompany  for  or  in  reapaot  of  all  loas,  injniy,  and  daman 
whataoever  anatainad,  or  whioh  may  b«  atiatainad,  bj  toa 
owners  or  other  peiaona  interested  in  the  aaid  piaeaa  of 
land  ...  by  reaaon  of  the  puohaae  of  th*  aaid 
landa  not  being  oomplated  pnranant  to  the  aaid  notiee, 
or  of  tha  entiy  of  the  oomptuiy  upon  the  aaid  lands,  or 
of  the  naer  or  ooonpation  by  the  oompany  ct  the  aaid 
landa,  or  of  tba  acta  of  the  company  done  upon  or  in 
recpeot  of  the  aaid  landa  or  otherwiaa  howaoerar  by 
reaaon  of  the  ezeroiaa  by  the  oompai^  aa  regarfa  taa 
aaid  landa,  or  aav  of  them,  of  any  of  thair  atatafaKy 
poirera,  nhall  baUM  sam  of  13501. 

It  was  provided  that  this  sum  should  not  be 
less  than  the  amount  to  be  determined  by  a 
valuation.  (The  valuation  found  the  proper  com- 
pensation  to  be  the  same  amount.) 

2.  Tha  eompenaation  mentionad  in  tbelaat  danaadoaa 
not  and  shall  not  extend  to  or  inohide  any  ooata,  obtrtfrn, 
orexpenaea  wbioh  nnder  or  by  virtna  of  the  odmpaqy'a 
Aota  of  1873  and  1879,  hereinbefore  reoited,  and  tha 
Aots  therewith  inoorporated,  the  tmateaa  maybe  entitled 
to  reoeive  or  reoover  from  the  oompany,  and  the  tmateaa 
ahall  be  entitled  to  reoaiTa  and  reoover  aoeh  aoati. 
ohargea,  and  expanaee  from  tha  company  in  additta  to 
anoh  oompenaation  in  the  aama  m^  and  to  the  aoaa 
extent  aa  if  this  agteement  had  not  h*«n  eotertdiato. 
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On  the  8th  Dec.  1882  a  summoTiB  was  taken 
out  by  the  plaintiffs  that  the  provisional  agree- 
ment might  oe  confirmed,  and  the  compensation 
money  under  it  paid  into  court ;  and  that  such 
Bum  when  paid  in  might  not  be  dealt  with  without 
notice  to  the  company  ;  and  that  the  company 
might  be  ordered  to  pay  the  costs,  charges,  and 
expenses  of  and  inciaental  to  the  preparation  and 
execution,  on  behalf  of  and  by  all  parties  except 
the  company,  of  the  provisional  agreement,  and 
the  costs,  charges,  and  expenses  of  the  parties  to 
the  summons  of  and  incidental  thereto,  and  of  all 
proceedings  relating  thereto. 

By  an  oraer  made  on  the  20th  Jan.  1883,  vithont 
prejudice  to  any  question  as  to  the  company's 
liabiUty  for  costs,  the  provisional  agreement 
was  confirmed,  and  the  company  was  to  be  at 
liberty  to  par  into  court  the  compensation  moneys 
under  it ;  the  rest  of  the  summons  to  stand 
over. 

In  June  1883  a  petition  was  presented  by  persons 
interested  in  the  lands,  asking  for  investment  of 
and  payment  of  the  dividends  on  the  compensa- 
tion moneys  under  the  provisional  agreement, 
which  had  been  paid  into  court,  and  that,  pursuant 
to  the  provisions  in  that  behalf  contained  in  the 
Lands  Clauses  Consolidation  Act  1845,  the  com- 
pany might  be  ordered  topav  the  costs  of  and  in- 
cident to  the  taking  of  sucn  lands  and  of  the  pro- 
viiiional  agreement,  and  of  and  incident  to  the 
Moplication  and  consequent  thereon  respectively. 
ifhe  petition  and  the  undisposed-of  portion  of  the 
sammons  were  heard  by  Kay,  J.  in  court  on  the 
30th  June  1883. 

Mobinaon,  Q.C.,  JRyland,  and  E.  Beaumont  in 
sapport  of  the  application. 

Upjohn  for  the  company. 

Kat,  J. — ^I  have,  in  this  case,  heard  an  argu- 
ment of  considerable  length  on  the  part  of  the 
company,  who  are  resisting  the  payment  of  some 
costs.  The  company  took  and  entered  into 
possession  of  lands  under  the  85th  section  of  the 
Xjands  Clauses  Act,  depositing  a  sum  of  money, 
and  giving  a  bond  as  reauired  by  that  section. 
They  never  completed  tne  purchase  of  those 
lands.  Eventually  they  abandoned  the  line,  and, 
under  the  Act  which  enabled  them  to  do  that,  the 
landowners  are  entitled  to  compensation;  for, 
although  now  the  lands  have  been  given  back  to 
them,  uiey  have  not  been  given  back  in  the  state 
they  were  in  when  the  company  took  possession. 
The  comfmny  have  dealt  witu  the  land,  and 
altered  it  and  injured  it  to  such  an  extent,  that 
the  landowners  are  entitled  to  some  compensa- 
tion. The  matter  has  altogether  arisen  tm-ough 
the  company  having,  under  the  85th  section 
entered  mto  possession  of  the  land,  and  then 
done  the  owners  the  additional  wrong  and 
injury  of  not  completing  their  purchase,  but 
throwing  the  land  back  on  their  hands  in  the 
condition  different  to  that  in  which  it  was.  An 
action  has  been  brought  for  the  purpose  of 
administering  the  trusts  of  the  settlement.  The 
amount  of  compensation  might  be  determined  by 
proceeding  under  the  Lan<u  Clauses  Act,  either 
by  arbitration,  or  by  going  before  a  jury.  The 
amount  of  compensation  was  not  so  (fetermined, 
but  the  parties  came  to  an  arrangement  out  of 
court  to  settle  the  amount  of  compensation,  and 
incurred  costs  in  making  that  arrangement, 
which  I   am  informed,  and   am  quite  ready  to 


believe,  are  less  than  would  have  been  incurred 
if   the  form  of   proceedings   nnder  the    Lands 
Clauses  Act  for  ascertaining  the  compensation 
had  been  adopted.    A  conditional  agreement  was 
entered  into  for  accepting  an  amount  in  compen- 
sation, subject  to  the  approval  of  the  court  in  the 
administration  action.    An  application  was  made 
to  the  court  to  approve  of   the  agreement,  and 
thereupon  the  money  was  paid  into  court  in  the 
action,  and  in  the  matter  of  the  Lands  Clauses 
Act.    Now,  first  of  all,  the  company  object  to  pay 
the  costs  of   these  proceedings.      As  to  that  I 
have  not  a  moment's  hesitation,  because,  whether 
the  Lands  Clauses  Act  authorises  me  to  order 
payment  of  costs  or  net,  the  general  order  does 
authorise  me.    The  costs  of  all  these  proceedings 
in  court,  which  have  been  rendered  necessary  W 
the  conduct  of  the  comptany  taking  the  land,  I, 
under  the  power  given  to  me  by  the  general  order, 
have  general  jurisdiction  to  order  the  companyto 
pay,  and  accordingly  1  do  order  them  so  to  do.   The 
question  which  raises  some  difficulty  is  as  to  the 
costs  of  the  agpreement  as  to  the  amount  of  com- 
pensation.     Sect.  80  of  the  Lands  Clauses  Act 
provideB  that  "  in  all  cases  of  moneys  deposited 
in  the  bank  under  the  provisions  of  this  or  the 
special  Act  or  an  Act   incorporated  therewith, 
except  where  such  moneys  snail  have  been  so 
deposited  by  reason  of  the  wilful  refusal  of  any 
party  entitled  thereto  to  receive  the  same,  or  to 
convey  or  release  the  lands  in  respect  whereof  the 
same  shall  be  payable,  or  by  reason  of  the  wilful 
neglect  of  any  party  to  make  out  a  good  title  to 
the  land  required,  it  shall  be  lawful  for  the  Court 
of  Chancery  in  England,  or  the  Court  of  Exche- 
quer in  Ireland,  to  order  the  costs  of  the  following 
matters,  including  therein  all  reasonable  charges 
and  expenses  incident  thereto,  to  be  paid  by  the 
promoters  of  the  undertaking  (that  is  to  say),  the 
costs  of  the  purchase  or  taiking  of  the  lands,  or 
which  shall  have  been  inctirrea  in  consequence 
thereof,  other  than  such  costs  as  are  herein  other- 
wise  provided  for."    Pausing  there,  the  money  I 
now  nave  to  deal  with  is  the  13502.  which  has 
been  deposited  under  the  provisions  of  an  Act  of 
Parliament,  which  does  incorporate  the  Lands 
Clauses  Act,  as  well  as  in  the  matter  of  the  action. 
Therefore,   it  seems  to  me  that  sum  is  money 
which  comes  within  the  description  I  have  read  at 
the    commencement   of   sect.  80  of   the  Lands 
Clauses  Act ;  the  section  says,  "  It  shall  be  lawful 
for  the  Court  of  Chancery  in  England,  or  the 
Court  of  Exchequer  in  Ireujid,  to  order  the  costs 
of  the  following  matters,  including  therein"^ 
Then,  omitting  a  number  of  other  words,  thesection 
continues — "and    of     all     proceedings    relating 
thereto  except  such  as  are  occasioned  by  litiga- 
tion between  adverse  claimants.''    The  question 
is,  whether  these  other  costs,  namely,  the  costs  of 
ascertaining  the  amount  of  compensation,  are  not 
costs  strictly  within  the  meaning  of  these  words, 
"  the  costs  of  the  purchase  or  taking  of  the  lands, 
or  which  shall  have  been  incurred  in  consequence 
thereof."    In  my  opinion  they  certainly  are.    I 
am  told  that  purchase  and .  taking  are  the  same 
thing.    They  may  be  the  same  thing  with  regard 
to  some  matters,  but  purchase  and  taking  are  not 
the  same  thing  in  a  clause  which  contradistin- 
guishes purchase  frdn  taking.  It  is  the  costs  of  the 
gurchase  or  taking  of  the  lands,  and  taking  must 
ere  mean  a  taking  which  does  not  amount  to 
purchase,  that  is,  entering  inta-possession  and 
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taJdng.  It  I  had  any  dotibt  about  that,  it  would 
be  removed  by  this  circumstance,  that  there  may 
be  costs  incurred  in  respect  of  the  money  deposited 
under  sect.  85,  costs  incurred  by  the  landowners, 
and  those-  costs  the  courts  have  been  in  the  habit 
of  ordering  the  company  to  pay.  And  as  the  only 
power  given  in  respect  of  costs  is  under  sect.  80, 
those  costs  can  only  be  ordered  to  be  paid  by  the 
company  under  the  power  which  the  court  has 
under  that  section.    1  do  not  think  I  am  bound  to 

f"vemuch  favour  to  an  objection  of  this  kind,  and 
do  think  I  am  bound,  if  I  can,  to  give  a  liberal 
construction  to  sect.  80,  so  as  to  include  these 
costs.  The  company  has  been  dealt  with  in  a 
most  merciful  way,  because  no  doubt,  if  the  formal 
proceedings  to  ascertain  the  amount  of  compen- 
sation had  been  taken,  that  would  have  inflicted 
more  costs  upon  them  than  the  costs  of  this  agree- 
ment. I  thmk  the  costs  of  this  agreement  are 
proper  costs,  which  come  within  the  words  of 
'  sect.  80,  and  that  they  are  costs,  not  of  the 
purchase  but  of  taking  the  land,  or  incurred  in 
consequence  thereof.  They  are  costs  strictly  in- 
curred in  consequence  of  the  company  having 
taken  possession  of  the  lands  and  then  thrown 
them  oack  on  the  landowners'  hands  in  the 
manner  I  have  described.  Therefore  I  think  I 
have  jurisdiction  to  order  them  to  pay  the  cogts, 
and  I  order  the  payment  of  those  costs,  of  course 
subject  to  taxation. 

The  order,  as  dra-i\Ti  up,  directed  the  company 
to  pay  the  costs  (including  all  reasonable  charges 
and  expenses  incident  thereto)  of  the  taking  of  the 
lands,  or    which   had  been  incurred    in   conse- 

2uence  thereof  (other  than  such  costs  as  by  the 
londs  Clauses  Act  were  otherwise  provided  for), 
and  of  the  petition  and  the  adjournment  into 
court,  including  the  preparation  of  the  provisional 
agreement,  and  of  ascertaining  the  compensation 
thereon,  and  of  obtaining  this  order,  and  of  all 
proceedings  relating  thereto,  except  costs  occa- 
sioned by  litigation  between  adverse  claimants. 

The  oompany  appealed,  asking  that  they  might 
only  be  ordered  to  pay  the  costs  of  the  petition 
and  summons,  and  of  the  order  below. 

JJfjoUn,  for  the  appellants,  cited 
Spencer  v.  iletrapolitan.  Board  of  Worki,  47  L.  T. 

Bep.  N.  S.  459 ;  22  Ch.  Div.  142 ; 
Ex  parte  Btiek ;  Be  HampHead  Junction  SaiUcay, 

9  L.  T.  Bep.  N.  8.  374 ;  1  H.  A  M.  519 ; 
Tiverton  and  North  Devon  Railway   Company  v. 

Lootemore,  50  L.  T.  Bep.  N.  S.  637 ;  9  App.  Cu. 

480; 
Xarguie  of  Baliebury  v.   Cheat  Northern  Railway 

Company,  18  L.  T.  Bep.  O.  S.  240 ;  17  Q.  B.  840 ; 
Doe  d.  Armitttead  r.   North  Stajfordehire  Railway 

Company,  16  Q.  B.  52G ; 
Re  Land  n,  Brighton,  and  South  Coatt  Railway  Com- 
pany ;  Ex  parte  Flower,  15  L.  T.  Bep.  N.  S.  258 ; 

L.  Bep.  1  Ch.  App.  599  ; 
Ex  parte  Marie,  25  L.  T.  Bap.  N.  S.  20 ;  L.  Bep.  12 

Eq.  418; 
Cotib  V.  Mid  Walei  RaUtcay  Company, Ia.  Bep.  1 Q.  B. 

342; 
Sharpe  t.  Metropolitan  Dittrict  Raihcay  Company, 

5  App.  Cos.  425  ; 
Cheat   Wettem  Railway  Company  r.  Bicindon  and 

CheiUenham  Extension  Railway  Company,  32  W.  B. 

967. 

W.  Peanon,  Q.C.,  Bylatid,  and  E.  Beauvionf, 
for  the  owners  of  the  land,  were  stopped. 

Cur.  adv.  viilt. 

Kov.  10. — ^Baggaxlat,  L.J. — So  far  as  I  was 
concerned,  it  was  out  of  deference   to  the  aUe 


argument  of   Mr.   IJpjohn    that    we   postponed 
giving  judgment  in  this  case  at  the  conclusion  of 
his  argument,  particularly  having  regard  to  the 
reference  he  made  to  two  cases  decided  in  the 
House  of  Lords  to  which  I  will  advert  presently. 
The  appeal  is  presented  under  the  following  cir- 
cumstances :  The  company  obtained  their  special 
Act  in  1873.    They  gave  notice  to  treat  to  the 
owners  of  this  land  in  Dec.  1874,  and  in  the  month 
of  Oct.  1875,  the  purchase  money  not  having  been 
paid,  they  deposited  in  court,  under  sect.  85  of 
the  Lands  Clauses  Consolidation  Act  1845,  a  sum 
of  over  3000Z.,  and  gave  a  bond  for  a  like  amount, 
pursuant  to  the  terms  of    that    section.    Thej* 
entered  upon  the  land  in  Oct.  1875,  and  proceeded 
with  the  works  necessary  for  the  construction  of 
the  railway.    I  gather  from  the  Act  of  Parliament 
which  was  passed  in  1879,  not  that  the  railway 
itself  was  abandoned,  but  that  particular  portions 
of  the  railway  were  abandoned,  and  a  fresh  course 
adopted,  and  that  necessitated,  or  rather  involved, 
the   abandonment   of   the  purchase  of   the   land 
which  had  been  taken,  and  with  which  we  have  to 
deal   on    the    present  occasion.     The   material 
sections  of  the  Abandonment  Act  arc  sects.  9  and 
10.    [His  Lordship  read  sect.  9,  and  continued  zj 
Now,  the  earlier  part  of  that  section  provides  for 
those  entries    for    limited    purposes  which  are 
referred  to  in  the  80th    section    of   the  Lands 
Clauses  Consolidation  Act,  and  the  latter  part 
provides  for  securing  to  the  owners  of  the  land  any 
compensation  which  thsy  might  be  entitled  to,  not 
under  the  Lands   Clauses   Act,    bnt   under    the 
Railways  Clauses  Act.  Then  comes  sect.  10,  which 
has  a  material  bearing  upon  the  present  question, 
and  is  as  follows :  "  Where  before  the  passing  of 
the  Act  any  contract  may  have  been  entered  into, 
or  notice  given  by  the  company,  for  the  purchasing 
of  any  land  for  the  purposes  of  or  in  relation  to 
any  portions  of  the  railway  or  works  authorised 
tODe  abandoned  by  this  Act,  and  which  shall  not 
be  required  for  the  purposes  of  any  of  the  works 
by  this  Act  authorised  "  (chat  is,  providing  for  the 
case  with  which  we  have  to  deal),  "  the  company 
shall  be  released  from  all  liability  to  purchase  or  to 
complete  the  purchase  of  any  such  lands  "  (that 
is  where  there  has  been  no  notice  to  treat  given, 
or  where  there  has  been  a  notice  to  treat,  bnt  no 
valuation  made  under  it),  "  but,  notwithstanding, 
full  compensation  shall  be  made  by  the  company 
to  the  owners    and  occupiers,   or  other  persons 
interested   in  such  lands  for  injury  or  damage 
sustained  by  them  respectively  by  reason  of  the 
purchase   not  being  completed  pursuant  to  the 
contract  or  notice,  and  the  amount  and  appli- 
cation of  the  compensation  shall  be  determined 
in  the  manner  provided  by  the  Lands  Clauses 
Consolidation   Act   1845,   aa   amended   by  any 
subsequent  Act — for  determining  the  amount  and 
application  of  compensation  paid  for  lands  takea 
under  the  provisions  thereof.'     Now  in  that  state 
of  the  case,  the  land  having  been  given  up  to  the 
owners,  an  agreement  was    come    to    with  the 
owners  of  the  land.     [His  Lordship  read  the 
material  portions  of  the  agreement  aown  to  the 
end  of  clause  1,  and  continued :]    lliat  sum  of 
1350{.  was  made  subject  to  the  approval  of  the 
amount  by  surveyors  to  be   appointed,   bnt  it 
does  not  seem  to  have  been  altered  or  departed 
from,  and  it  was  provided  that  of  the  sum  of 
1350Z.,  lOOJ.  should  represent  the  income,  and  the 
balance  should  represent  the  corpus.    There,  it 
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will  be  obBerved,  the  provision  is  confined  to  the 
amonnt  of  compensation  payable  for  loss,  injury. 
or  damage  sustained.  [His  Lordship  then  read 
the  second  clause  of  the  agreement,  and  con- 
tinned  :]  We  had  a  little  discussion  at  the  close 
of  Mr.  Upjohn's  argument  as  to  the  effect  of  the 
latter  -words  of  that  clause,  and  it  has  been 
suggested  that,  inasmuch  as,  if  the  agreement 
had  not  been  entered  into,  there  could  have  been 
no  costs  of  the  agreement,  therefore  those  costs 
ought  to  be  excluded.  1  do  not  take  that  view  of 
the  case  at  all.  I  take  it  that  all  it  means  is 
this,  that  the  owners  are  to  have  the  costs  in  the 
some  way  as  if  they  had  not  come  to  any  agree- 
ment as  to  compensation  for  loss  or  damage. 
The  real  difSculty  that  arose  in  the  case  arose  in 
this  way.  The  1250Z.  was  paid  into  court  in  the 
action  of  CliarUon  v.  Rotleiion,  which  was  an 
action  for  the  administration  of  the  tmsts  of  a 
settlement,  and  a  petition  was  presented  for  the 
appropriation  of  that  money,  intituled  not  only 
in  the  action,  but  in  the  matter  of  the  Act  of 
Parliament,  and  the  costs  were  applied  for  very 
much  in  the  same  way  as  an  application  would 
be  made  for  costs  in  the  case  of  the  Lands 
Clauses  Act  where  the  purchase  money  had  been 
paid  into  court  and  an  application  was  made  to 
take  it  out.  That  turns  upon  the  provision  of 
sect.  80  of  the  Lands  Clauses  Act.  The  pre- 
liminarr  words  of  that  section  are  as  follows : 
"  In  all  cases  of  moneys  deposited  in  the 
bank  under  the  provisions  of  this  or  the 
sftecial  Act,  or  an  Act  incorporated  there- 
with." As  I  read  those  introductory  words,  they 
clearly  embrace  the  case  of  moneys  deposited 
nnder  sect.  85,  and  apply  to  the  case  of  agreed 
moneys  deposited.  After  certain  exceptions, 
'which  I  need  not  refer  to  in  detail,  the  section 
Koes  on  to  say  that,  in  all  these  cases,  "  it  shall  be 
lawful  for  the  Court  of  Chancery  in  England  or 
the  Court  of  Exchequer  in  Ireland  to  order  the 
costs  of  the  following  matters,  including  therein 
all  reasonable  charges  and  expenses  incident 
thereto,  to  be  paid  by  the  promoters  of  the  under- 
taking^ (that  is  to  say),  the  costs  of  the  purchase 
or  taking  of  the  lands,  or  which  shall  have  been 
incurred  in  consequence  thereof,  other  than  such 
costs  as  are  herein  otherwise  provided  for :" 
and  then  it  enumerates  a  series  of  costs, 
charges,  and  expenses  which  are  to  be  provided 
for.  Upon  the  application  to  Kay,  J.  he  was 
of  opinion  that  the  parties  applying  were  entitled 
to  have  the  same  costs,  charges,  and  expenses  as  if 
the  application  had  been  made  with  reference  to 
purchase  money  paid  in  under  the  preceding 
section,  he  considering  that  section  as  merely 
extending  the  old  provision  as  to  payment  in 
under  sect.  85.  It  has  been  alleged  that  that 
was  an  erroneous  view,  and  for  this  reason,  that 
although  sect.  80  would  be  applicable  to  cases  of 
pajrment  in  under  sect.  85,  yet  some  of  the  costs 
which  were  so  asked  for,  as  being  governed  by  the 
same  general  rule,  were  not  costs  of  the  pur- 
chase or  taking  of  land ;  in  other  words,  that  this 
land,  in  respoct  of  which  the  money  had  been 
paid,  was  not  taken,  and  therefore  the  provision 
•of  sect.  80  wonld  not  apply.  Mr.  Upjohn 
addressed  to  us  a  very  learned  and  able  argu- 
ment on  that  point  with  reference  to  the  true 
effect  of  sect.  85.  His  argument  was  substan- 
tially this,  that  the  lands  entered  upon  by  the 
eompany,  and    in   respect    of   which  they  paid 


money  under  sect.  85,  had  not  either  been  taken 
or  purchased,  and  therefore  the  court  had  no 
jurisdiction  to  give  the  costs  which  were  asked, 
and  which  were  given  by  Kay,  J.  For  that  pur- 
pose he  referred  to  two  cases  in  the  House  of 
Lords,  which  I  desire  to  consider  closely  before 
expressing  my  opinion  finally  upon  the  case.  I 
am  bound  to  say  that  they  do  not  in  any  way 
affect  the  judgment  or  the  opinion  I  had  formed 
at  the  close  of  the  argument,  that  Mr.  Upjohn  had 
failed  to  show  that  these  were  not  lands  coming 
within  the  description  of  "  lands  purchased  or 
taken,"  but  a  careful  consideration  of  those 
cases  has  confirmed  me  in  the  view  which  I 
previously  formed.  In  Tiverton  and  North  Devon 
Railway  Company  v.  Loogemore  there  was  a  limit 
of  three  years  for  the  exercise  of  the  powers  of 
compulsory  purchase  of  the  land,  and  of  five 
years  for  the  completion  of  the  works  of  the 
railway,  and  if  the  works  so  authorised  to  be 
made  were  not  completed  in  the  time  specified,  the 
powers  for  making  and  completing  the  same  were 
to  cease.  Notice  to  treat  for  tne  purchase  of 
those  lands  was  given  a  very  few  days  only  before 
the  three  years  expired,  ajid  having  given  the 
notice  to  treat  tne  company  kept  quiet  and 
took  no  steps  until  about  thirteen  days  be- 
fore the  expiration  of  the  five  years  for 
completion,  and  then,  to  the  disgust  of  the 
proprietor,  Mr.  Loosemore,  they  obtained  a  valuar 
tion  of  the  land  and  paid  the  money  into  court 
under  the  85th  section  of  the  Lands  Clauses  Act. 
As  far  as  I  can  make  out,  all  that  was  decided  in 
that  case  was  that  the  entry  under  sect.  85  was 
lawful.  I  think  I  might  take  the  words  from  the 
marginal  note  as  regards  that  matter,  but  the 
parts  of  the  report  which  appear  to  me  the  most 
material  are  those  containing  the  judgments  of 
Lord  Cairns  and  Lord  Watson.  Lord  Cairns 
gives  this  as  the  groundwork  of  his  decision: 
"The  power  to  the  company  to  enter  and  use. 
appears  to  me  to  be  equivalent  to  a  power  to  con- 
vert to  their  own  use,  and  this  is  completed  as 
soon  as  the  company  enter  on  and  appropriate 
the  land."  The  question  was  whether,  having 
complied  with  the  terms  of  the  Act  of  Parliament 
thirteen  days  before  the  five  years  expired,  the 
company  might  or  might  not  go  on  after  the  thir- 
teen days  expired  to  complete  the  works.  But 
the  principles,  if  I  read  the  judgment  rightly, 
which  appear  to  substantiate  the  view  which  I 
have  taken  of  the  cace,  are  also  to  be  found  in 
Lord  Cairns'  judgment.  He  says :  "  The  statute 
appears  to  me  to  place  the  company  and  the 
respondent,  by  the  notice  to  treat,  in  a  position 
analogous  to  that  of  vendor  and  purchaser,  with 
power  to  cither  side  to  have  the  price  fixed  and 
paid  without  delay,  and  with  a  further  right  in 
the  company,  withm  the  period  of  five  years,  and 
without  prejudice  to  the  machinery  for  ascertain- 
ing the  price,  on  giving  adequate  security  for  the 
highest  value  of  the  land,  to  take  possession  and 
make  use  of  the  land,  whatever  the  legal  conse- 
quence of  that  possession  after  the  expiration  of 
tne  five  years  may  be."  I  think,  in  enunciating  the 
effect  of  the  notice  to  treat  and  of  what  took  place 
subsequently.  Lord  Cairns  stated  that  which  has 
been  the  recognised  view,  for  many  years,  of  courts 
of  equity,  of  the  effect  of  a  notice  to  treat.  It 
puts  the  parties  in  an  analogous  position  to  that 
of  vendor  and  purchaser',  leaving  the  price  to  be- 
apportioned  if  the  parties  caimot  agree,  and  either 
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party  having  power  to  enforce  it.  There  is  a 
power  for  the  deposit  to  be  paid  out  of  court,  and 
a  farther  power,  if  the  purchase  money  is  not  paid, 
to  take  and  use  the  land,  giving  adequate  security 
for  the  highest  price  eventually  to  be  paid  for  the 
land.  Then  Lord  Cairns  says  on  the  same  page : 
"  The  company,  before  the  expiration  of  the  five 
years,  took  possession  of  the  land,  changed  the 
whole  character  and  formation  of  the  ground, 
adapted  it  to  their  own  purpose,  and  destroyed  its 
suitability  for  its  former  use."  That  is  the  case 
we  have  got  here.  Then  he  says :  "  In  my  opinion, 
where  there  has  been  a  notice  to  treat,  and  where, 
before  the  price  has  been  ascertained,  the  company 
'has,  under  the  statute,  regularly  obtained  posses- 
sion of  the  land,  and  proceeded  to  use  it  for  making 
a  railway,  nothing  more  remaining  to  be  done  but 
the  ascertainment  of  the  price,  the  transaction 
is  one  that  must  go  forwMxl  and  not  backward ; 
the  landowner  has  a  continu'ng  right  under  the 
statute  to  have  the  price  fixed  and  paid,  and  that 
ri^ht  he  must  pursue."  I  think  we  have  got  the 
pnnciple  applicable  to  a  case  of  this  kind  recog- 
nised in  the  judgment  of  Lord  Cairns.  Mr. 
Upjohn  referred  to  certain  passages  in  the  judg- 
ment of  Lord  Blackburn ;  but  Lord  Blackburn  can 
hardly  be  considered  as  having  arrived  at  the 
same  conclusion  as  the  other  members  of  the 
House  who  gave  judgment  in  the  case.  Lord 
Watson  gave  his  decision  in  that  case,  and 
some  passages  in  his  judgment  are  quite  as 
clear  and  pirecise  as  those  in  Lord  Cairns' 
judgment,  and  perhaps  it  may  be  said 
that  they  carry  a  greater  amount  of  weight, 
because  he  had  originally  taken  the  other  view, 
but  eventually  came  round  to  the  view  he  finally 
adopted.  It  appears  to  me  that  that  case  afSrms 
this  proposition  :  You  have  got  the  relative  posi- 
tion of  vendor  and  purchaser  established  by  the 
notice  to  treat.  It  may  be  worked  out  either  by 
actual  agreement  between  the  parties,  or  by  an 
arbitration,  or  by  their  agreeing  to  assess  the 
amount  of  the  valuation,  or  it  may  be  worked  out 
by  the  permission  to  the  railway  company  to 
enter  before  the  settlement  of  the  amount  has 
been  come  to  on  their  paying  the  amount  into 
court  under  the  85th  section.  In  my  opinion  it  is 
equally  strong.  The  landowner  is  deprived, 
during  the  notice  to  treat,  of  thepower  of  exercis- 
ing any  control  over  his  land.  What  is  the  effect 
then  of  a  valuation?  It  is  simply  this,  that, 
althongh  you  have  taken  the  land,  you  may  give 
it  up,  and  instead  of  paying  the  full  price,  which 
Toa  would  have  had  to  pay  if  you  had  retained  it 
for  the  purposes  of  your  railway,  yoa  shall  pay 
for  that  limited  use  which  you  have  acquired  over 
it,  and  by  means  of  which  you  have  made  your 
railway.  The  other  case  to  which  Mr.  Upjohn 
referred  us  was  the  Qreat  Western  Railway  Com- 
^ny  V.  The  Swindon  and  Cheltenham  Ewtension 
Bailway  Company.  We  have  had  the  opportunity 
of  seeing  the  proofs  of  the  judgments  delivered 
in  the  H<>u8e  of  Lords  in  that  case.  I  believe  those 
proofs  have  not  been  finally  approved,  but  still 
they  have  been  quite  sufficient  to  tell  us  the 
nature  of  the  case.  I  have  great  difiBculty  in 
seeing  what  possible  bearing  that  has  on  the  case 
with  wldch  we  are  now  dealing.  No  donbt  one  or 
two  paEsagfes  in  the  judgment  were  referred  to  by 
Mr.  iJpjohn,  but  the  case  itself,  if  we  look  at  the 
circumstances,  appears  to  have  no  bearing  upon 
the  present.      In    that    case  the    Swindon  and 


Cheltenham  Extension  Hallway  Company  obtained 
power  to  carry  their  railway  across  the  Great 
Western  Bailway.  They  were  to  cross  it  at  one 
point  by  going  over  it,  and  at  another  point  by 
going  under  it,  but  in  no  case  were  they  to  acquire 
the  land.  The  land  was  to  remain  tne  property 
of  the  Great  Western  Company,  and  merely  an 
easement  was  granted  to  the  other  company  to 
this  extent,  that  they  might  enter  upon  it  to  con- 
struct the  necessary  works  for  their  railway,  bnt 
afterwards  they  were  merely  to  have  a  right 
to  use  those  portions  which  w^ent  over  and 
under  the  railway  for  the  purposes  of  their  trafSc. 
Perhaps  the  substantial  part  of  the  matter  was 
this :  the  defendant  company  had  not  got  the 
full  amount  of  their  subscriptions  paid,  as  provided 
by  the  16th  section  of  the  Lands  Clauses 
Act,  and  the  Great  Western  Bailway  Company 
attempted  to  obtain  an  injunction  to  restrain  the 
defendant  company  from  going  on  with  the  rail- 
way, because  they  had  not  got  the  fall  amount  oC 
their  capital  subscribed,  and  it  was  held  that  there 
was  nothing  whatever  in  the  circumstances  of  the 
case  as  framed  to  bring  them  within  the  provi- 
sions of  the  16th  section.  In  that  case  there  had 
been  an  arbitraiion  to  settle  the  amount  to  be 
paid  for  the  use  of  the  easement  which  was 
granted  to  the  Swindon  Company.  That  amount 
was  ascertained  and  paid  into  court  nnder  the 
85th  section.  That  was  not  the  compnlsoiy 
taking  of  land.  There  was  a  difference  of  opinion, 
I  think,  between  the  two  learned  lords  who  discided 
the  case  adversely  to  the  third  learned  lord. 
Lord  Watson,  Lord  Bramwell,and  Lord  Fitzgerald 
differed  as  to  the  meaning  of  the  words  "  taking 
of  land."  Lord  Bramwell  seems  to  have  thought 
that  the  easement  was  land  within  the  meaning 
of  the  Act,  and  Lord  Fitzgerald  was  of  opinion 
that  it  was  not,  and  came  to  the  conclusion  that 
what  was  to  be  done  under  the  85th  section  was 
not  the  exercise  of  compulsory  powers.  It  seems 
to  me  that  in  all  these  cases  the  compulsory  par- 
chase  or  taking  of  land  arises  when  a  notice  to 
treat  is  given,  and  when  the  relative  position  of 
vendor  and  purchaser  is  established.  For  these 
reasons  it  appears  to  me  that  the  conclusion  at 
which  Kay,  J.  arrived  was  quite  right,  and  conse- 
quently this  appeal  must  be  dismiMed. 

BowEN,  L.J. — The  company  in  this  case,  nnder 
their  special  Act,  enterad  on  and  used  certain 
lands.  It  then  seemed  good  to  them  to  abandon 
their  undertaking  or  a  portion  of  it.  An  Act  of 
Parliament  was  thereupon  obtained  providing 
that  they  might  do  so,  compensating  those  persons 
whose  lands  they  had  used,  and  who  otherwise 
would  have  been  left  out  in  the  cold  by  the  aban- 
donment of  the  undertaking.  That  is  to  say,  that 
those  whose  lands  had  been  taken  and  used  should 
be  compensated  for  the  company  not  g^ing  on 
to  complete,  and  that  the  owners  of  the  land 
should  be  compensated  for  the  company  not  uti- 
lising it  for  the  purposes  of  their  nnaertakiiig. 
The  land  in  this  case  belonged  to  trustees,  who 
were  entitled  to  the  benefit  of  this  compensation 
clause.  They  were  to  have  compensation  for  all 
injury  or  damage  done  to  their  estate  far  reason  of 
the  purchase  not  being  completed.  Now  where 
would  such  compensation  oe  ascertained  and 
assessed?  Either  by  agreement  or  by  the  ma- 
chinery of  the  LandB  Clauses  Consolidation  Act. 
What  would  such  compensation  include?  It 
would  include,  first  of  all,  what  we  may  call  non- 
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le|;al  charges,  -viz.,  the  compensation  which  either 
a  jury  or  a  bosinees  man  could  very  well  ascertain 
and  assess  in  respect  of  the  damage  done  by  the 
occupation  of  the  property  bv  the  railway  com- 
pany, or  by  the  paralysis  of  the  property  during 
the  period.      But  there   would  also  be  another 
class  of  "  damage  "  which  would  consist  of  what 
one  might  call  strictly  legal  charges  and  expenses, 
which  would  easily  be  ascertained  bj  the  legal 
tribunal  of  the  court,  namely,  the  taxmg  master. 
Both  those  elements  of  compensation  were  in  the 
first    instance    left    to    be    ascertained    by    the 
machinery  of  the  Lands  Clauses  Act.   The  parties 
pat  their  heads  together  and  entered  into  an 
agreement  of  the  most  reasonable  kind  by  which 
these  two  kinds  of  compensation  were  dealt  with 
specifically.     First  of    all,  the    sum  of    13502., 
subject  to  a  certain  abatement  or  possible  abate- 
ment which  we  need  not  discuss  at  the  moment, 
was  to  be  paid  by  the  company,  but  the  compen- 
sation BO  paid  in  respect  of  the  general  damage 
was  not  to  include  the  legal  charges  proper,  which 
were  to  bo  left  outside  the  agreement,  and,  in  my 
opinion,  with  one  object  only,  namely,  that  the 
parties  thought  they  could  be  dealt  with  more 
expeditionslv  by  a  tribunal  accustomed  to  deal 
with  such  things,  namely,  a  court  of  law,  which 
can  ascertain  and  measure  costs  with  a  precision 
and  with  a  justice  which  an  arbitrator  cannot  do. 
That  is  very  obvious.     I  also  wish  to  point  oqt 
that  it  seems  to  me  that  the  persons  who  drew 
that    agreement     especially    tnought    that    the 
costs     would    be    ascertained    under    sect.    80 
of  the  Lands  Clauses  Consolidation  Act.    They 
thought,    rightly    or    wrongly    (and   they    may 
hare  been  wrong)  that  the  costs  would  be  ascer- 
tained in  that  way;  and  it  was  all  for  the  benefit 
of  the  company,  and  for  the  company  only,  that 
legal  expenses  should  not  be  iuauired  into  by  a 
lay  arbitrator,  or  a  jury,  but  should  be  dealt  with 
specifically    and    directly   by    the    court   itself. 
Everyone  who    knows    anything    at    all  about 
business  knows    well    enough    that   the    taxing 
master  is  the  protector  of  the  person  who  has  to 
pay  costs,  and  that,  if  you  leave  it  to  a  jury,  they 
deal  with  the  matter  much  more  roughly  than  a 
taxing  master  would.     Therefore,  I  repeat  that 
the  arrangement  was  for  the  benefit  of  the  com- 
pany,    miat  do  the  company  do  P    They  do  what 
other  companies  have  done  before  them — as  soon 
as  these  costs  are  to  be  taxed  they  take  the  point 
that  the  court  is  not  the  proper  tribunal  to  tax  its 
own  costs,  and  that  it  should  be  done  by  arbitra- 
tion under  the  Lands  Clauses  Act.    After  con- 
sidering the  case  as  carefully  as  I  have  been  able 
to  do,  and  going  over  the  facts,  I  have,  although 
with  considerable  doubt  and  hesitation,  come  to 
the    conclusion    which   has    been    expressed  by 
Baggallay,  L.J.    I  think  that  all  these  costs  can 
be  Malt  with  under  sect.  80  of  the  Act,  that  the 
cases  of  moneys  deposited  alluded  to  in  sect.  85 
include  cases  of  money  deposited  under  sect.  80, 
and  that  the  land  is  sufficiently  taken,  for  the 
purpose  of  the  costs  being  dealt  with  under  sect. 
80,  bybeing  taken  and  used  under  sect.  85.  I  shall 
not  go  through  the  cases  more  elaborately  than  I 
have  done,  because,  if  I  were  to  do  so,  I  should 
only  elaborate  my  doubt  and  hesitation,  for,  as  I 
have  already  said,  I  have  come  to  the  conclusion 
at  which  I  have  arrived  with  some  amount  of  doubt. 
The  reasons  given  to  me  by  Baggallay,  L.J.  and 
Fry,  L.J.  have  induced  me  to  agree  with  them. 


Fby,  L.J. — I  am  entirely  of  the  same  opinion. 
The  question  is  whether,  under  the  85th  section, 
these  costs  can  be  ordered  to  be  paid  by  the  com- 
pany.    What  are  the  introductory  words  of  the 
80th  section  of  the  Lands  Clauses  Act  1845  P  "  In 
all  cases  of  moneys  deposited  in  the  bank  under 
the  provisions  of  this  or  the  special  Act,  or  au 
Act  incorporated  therewith,  except  where  such 
moneys  shall  have  been  so  deposited  by  reason  of 
the  wilful  refusal  of  any  party  entitled  thereto  to 
receive  the  same,  or  to  convey  or  release  the  lands 
in  respect  whereof  the  same  shall  be  payable,  or 
by  reason  of  the  wilful  neglect  of  any  party  to 
make  out  a  good  title  to  the  land  reqnirea."  Now 
it  appears  to  me  that  we  are  bound  to  give  those 
words  the  generality  which  they  express,  and  to 
apply  the  section  to  the  cases  of  deposit  of  money 
not  only  under  the  sections  which  relate  to  a  com- 
pulsory taking  of  land,  but  to  deposits  under  the 
84th  and  85th  sections  of  the  Act,  because  those 
are  cases  of  deposit  of  money  in  the  bank  under 
the  provisions  of  this  Act,  and  they  are  not  within 
the  limited  exception  referred  to.    The  case  there- 
fore contemplated  by  the  80th  section  arises  in  the 
case  of  money  deposited  under  the  85th  section. 
But  then,  in  the  event  contemplated  at  the  com- 
mencement of  the  80th  section,  it  is  provided  that 
it  shall  be  lawful  for  the  court  to  do  certain 
things,  and  amongst  those  things  is  the  power  to 
direct  the  payment  of  the  costs  of  the  purchase  or 
taking  of  the  land.    Now,  it  appears  to  me  to  be 
perfectly  plain  that  a  company  acting  under  the 
85th  section  is  taking  land,  and  it  is  to  be  borne 
in  mind  that  the  word  "  taking "  is  used  in  the 
80th  section  in  contrast  with  "  purchase,"  and  it 
appears  to  me  apt  to  describe  tne  circumstances 
under  which  the  company  finds  itself  placed  when 
it  has  exercised  the  powers  of  the  80th  section. 
Now,  is  there  any  reason  for  not  including  the 
costs  of  the  "  taking "  under  the  85th  section  in 
the  word  "  taking  "  in  sect.  80  ?     I  can  find  none. 
On  the  contrary,  I    can  see   strong  reasons   in 
favour  of  so  holding,  and  no  better  illustration  of 
the  reason  for  so  holding  can  be  given  than  the 
present  case.    Then,  it  is  said  that  where  under 
the  85th  section  a  company  has  given  a  bond,  and 
the  condition  of  that  bond  has  been  performed,  and 
the  money  deposited  has  been  repaid,  the  vendor 
or  the  landowner  has  no  lien  wnatever  on  that 
fund.    That  may  be  perfectly  true,  but  that  has 
nothing  whatever  to  do  with  the  Question  whether 
the  court  under  the  80th  section  has  jurisdiction 
to  order  the  costs  of  taking  land  under  the  85th 
section  to  be  paid.     I  agree  with  my  learned 
brothers   thereiore   that    this    appeal   must   be 


dismissed. 


Appeal  ditmiased  with  cottt. 


Solicitors  for  the  appellants.  Moon  and  OUkt. 
Solicitors  for  other  parties,  Clarke,  Woodcock, 
and  Eyland  ;  Mnnns  and  Longdm, 
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J^rido^,  Oct.  24, 1884. 

(Before  Baggaxlat,  Lindlev,  and  Fry,  L. JJ.) 

Cecil  v.  Laxgdon.  (a) 

SVlwteea — Appointment — Conveyaiicing    Act    1881 

(44  ^  45  Wict.  e.  41),  »».  31  (eiib.»eets.  1,  7).  33. 
By  a  settlement  ^nade  in  1849  fmir  persons  were 
appointed    trustees.       The    settlonent    provided 
that  if  the  trustees  thereby    appointed,  or    any 
future  trustees  to  be  appoined  in  place  of  them,  or 
any  of  them  "  as  liereinafter  mentioned  "  should 
die,  ^e.,  it  should  be  lawful  for  tlie  survinng  or 
eontinuing  tntsteea,  jpith  the  consent  in  icrUing  of 
the  tenant  in  tail  in  possession  for  tlie  time  being, 
to  appoint  new  trustees.    In  18-W  the  Court  of 
Clianeery  appointed  new  trustees  in  place  of  two 
of  the  original  trustees,  and   in  1872  the  same 
court  appointed  four  new  trustees  in  tlie  place  of 
two    original    trustees   and    the  two  previously 
appoint^  by  tlie  court.      It  being  nccessai-y  to 
appoint  three  neio  trustees,  tlie  continuing  trustee 
claimed    to    exercise    the   power  of  appointment 
given  6y  sect.  31  nf  the  Coneeyancing  Art,  without 
Maining  the  consent  of  the  tenant  in  tail  in 
possession. 
Meld,  that  lie  was  entitled  to  do  so,  as  the  proposed 
new  trustees,  being  in  the  place  of  trustees  not 
appointed  under  the  power  m  the  settlement,  but 
by  the  court,  the  erenf,  in  tlie  settlement  mentioned, 
o»i   the    occurrence   of  which    the    consent  was 
required,  had  not  happened,  and  therefore  tliat 
suh-sect.  7  of  sect.  31,  by   which    the  power  of 
appointment  given  in  tlie  section  is  to  apply  if  and 
as  far  as  a  contrary  intention  is  not  expressed  in 
the  trust  instrument,  did  not  apply. 
Semble,  that  such  a  contrary  intention  is  expressed 
when  tlie  trust  deed  requires  the  consent  of  a  third 
person  to  the  appointment. 
Thb  four  trusteea  under  an  indenture  of  settle- 
ment, dated  the  6tli  July  1840,  were  R.  Cecil,  R. 
Etough,  J.  Nicholson  and  R.  Wliall.     The  settle- 
ment contained  a  proviso  that . "  if  the  trustees 
hereby    appointed,    or    any   future    trustee    or 
trustees  to  be  appointed  in  the  place  of  them,  or 
any  of  them  as  hereinafter  mentioned,"  should 
die,  or  be  desirous  of  being  discharged  from,  or 
refuse  or  become  incapable  to  act  in  the  trusts  in 
them  respectively  reposed  as  aforesaid,  before  the 
said  trusts  should  be  fully  executed  or  discharged, 
then  and  so  often  as  the  same  should  happen,  it 
should  be  lawful  for  the  surviving  or  continuing 
trustee  or  trustees  for  the  time  being,  or  if  there 
should    be    no    such   surviving    or    continuing 
trustees,_then  for  the  retiring  trustee  or  trustees 
for  the  time  being,  or  the  executors  or  adminis- 
trators   of    the     last     surviving    trustee     for 
the    time   being,    "and    they   and    he    are  and 
is  _  hereW     required,     with     the    consent    in 
writing  of  the  tenant  or  tenants  for  life  or  in  tail, 
for  the  time  being  entitled  in  possession  to  the 
estates  hereby  settled,"  by  any  deed  or  instru- 
ment,   to    "nominate    and   appoint"  any  other 
person  or  persons,  trustee  or  trustees,  in  the  place 
of  the  trustee  or  trustees  so  dying,  &c.,  so  that 
the  nnmler  of  four  trustees  might  be  as  nearly  as 
might  be  continually  kept  up. 

K.  Cecil  died  in  1852,  and  E.  Etough  in  18o3, 
and  in  a  suit  in  Chancery  in  18-54  U.  Butt  and 
T.  J.  Flockton  were  appointed  trustees  of  the 
settlement  in  their  place. 

(o)  Btportod  by  FB.INK  EVAjraTEsqij  Ba'rilster-u^iaw! 


J.  Nicholson  died  in  1864,  and  R.  Whall  inl870, 
and  G.  Butt  and  T.  J.  Flockton  being  desiroos  ot 
being  discharged,  by  an  order  of  the  Conrt  of 
Chancery  made  in  1872  under  the  TmstesAct 
1850,  H.  D.  Langdon,  C.  A.  A.  Penley,  J.  H. 
Ward,  and  W.  H.  Stemp  were  appointed  tmsteea 
of  the  settlement. 

In  1874  a  suit  was  commenced  to  have  the 
trusts  of  the  settlement  carried  into  effect  under 
the  direction  of  the  Court  of  Chancery. 

On  the  2nd  Feb.  1884  a  summons  was  takcD 
out  by  the  plaintiff  in  this  suit,  who  was  aa 
infant  aged  fifteen  years  and  the  tenant  in  tail  in 
possession  of  the  settled  estates,  for  the  appoint- 
ment of  three  persons  named  in  place  of  Langdon 
and  Stemp,  who  were  dead,  and  Penley,  who  was 
willing  to  retire. 

On  the  9th  Feb.  1884  J.  H.  Ward  took  out  a 
summons  that  he  as  the  continuing  trustee  might 
be  at  liberty  to  appoint  three  persons  named  in 
the  place  of  the  two  dead  trustees  and  Penley. 

The  summonses  were  adjourned  into  court,  and 
heard  before  Pearson,  J.  on  the  23rd  May. 

Northmore  Lairrence  in  support  of  the  plaintiff's 
summons. — ^Mr;  Ward  claims  as  the  continuing 
trustee  the  right  to  nominate  the  new  trustees, 
and  therefore  to  appoint  them  under  sect.  31 
(sub-sect.  1)  of  the  Conveyancing  and  Law  of 
Property  Act  1881 ;  but,  by  sub-sect.  7,  the  section 
only  applies  "  if  and  so  far  as  a  contrary  intention 
is  not  expressed  in  the  instrument,  if  any,  creating 
the  trust,"  and  is  to  have  effect  "  subject  to  the 
terms  of  that  instrnment,  and  to  any  provisions 
therein  contained."  One  of  the  terms  of  the 
instrument  is  that  the  power  of  appointing  new 
trustees  shall  only  be  exercised  with  the  consent 
of  the  tenant  ra  tail  in  possession,  and  he. 
although  an  infant,  is  capable  of  giving  or 
refusing  his  consent,  and  will  not  agree  to  the 
nominees  of  Mr.  Ward  being  appointed. 

CozensSardy,  Q.C.  and  S.  Dickinson  CMifrtf, 
and  in  support  of  Mr.  Ward's  summons.— The 
event,  on  the  happening  of  which  the  consent  of 
the  tenant  in  tail  is  required,  has  not  happened, 
for  the  trustees  whom  it  is  now  intended  to 
replace  were  all  appointed  by  the  Conrt  of 
Chancery,  and  are  not  therefore  "trustees 
hereby  appointed,"  or  "trusteea  appointed  as 
hereinafter  mentioned  " — that  is,  a«  mentioned  in 
the  settlement.  The  event  only  happens  where 
trustees  are  to  be  appointed  in  the  place  of 
Original  trustees  or  trustees  appointed  under 
the  power  in  the  settlement.  The  power  of 
appointment  given  by  sect.  31  of  the  Act  therefore 
vests  in  the  survi'ving  or  continuing  trustees, 
and  the  fetter  imposed  by  sub-sect.  7  does  not 
apply. 

Laicrencc  in  reply. — By  sect.  33  of  the  Act, 
which  applies  to  all  appointments,  a  trustee 
appointed  oy  the  court  has  the  same  powers  as 
if  originally  appointed  by  tbo  trust  instrument. 

Cur.  adv.  vult. 
May  26. — ^Fearsok,  J. — ^I  do  not  meau  to  decide 
whether  Mr.  Cozens^Hardy's  proposition,  that  the 
emcrgeucy  has  not  arisen,  is  correct,  and  for 
this  reason,  that  I  should  be  very  sorry  to 
control  what  I  conceive  to  be  the  intention 
of  the  Act  of  Parliament,  that  a  tmstee 
appointed  by  the  court  stands  exactly  in  the 
same  ]io8ition  as  he  would  if  appointed  b^  • 
deed.  I  con  couoeire  that  sach  a  case  mif^ 
Digitized  by  VjL 
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arise  under  the  same,  or  nearly  the  Bame, 
ocmditions,  and  that  it  might  be  very  ri^ht  for 
the  court  to  say  that  sach  a  trustee  did  occupy 
the  same  poeition.  In  this  case  it  is  impossible 
to  comply  with  the  requisition  as  to  the  consent 
of  the  mnnt.  Then  all  I  have  to  ask  myself  is, ' 
Who  are  the  persons  to  nominate  the  new  trusteee  P 
Mr.  Cozens-Hardy's  client  has  that  power,  and 
therefore  his  nomination  will  be  approved  by  the 
court ;  bat,  as  all  the  beneficiaries  seem  to  have 
one  view  about  the  case,  I  hope  he  will  consider 
that  circumstance,  and  try  whether  he  cannot 
select  trustees  who  are  satisfactory  to  them  all. 

The  Court  therefore  referred  it  to  chambers  to 
appoint  fit  persons  to  be  three  of  the  trustees, 
without  prejudice  to  the  right  of  Mr.  Ward  to 
nominate  such  new  trustees. 

The  plaintiff  appealed. 

Northmors  Lawrenee,  for  the  plaintifF,  and 
Cozen$-Hardy,  Q.C.  and  S.  Dickinson,  for  the 
respondent,  repeated  the  arguments  in  the  court 
below.     The  only  case  cited  was 

B»  Qadd;  IBa^vmod  r.  Clarl,  48  L.  T.  B«p.  N.  8.  995 ;. 
23  Ca>.  Dir.  134. 

BjLOOALLAT,  L.J. — ^This  is  a  singular  case  in  its 
circumstances.  Four  gentlemen  were  named  as 
trustees  in  a  settlement  Aiade  in  1849.  Two  of 
them  having  died,  two  persons  were  appointed 
trustees  in  their  place  by  the  Court  of  Cnancery. 
The  two  other  original  trustees  afterwards  died, 
and  in  1872  four  new  trustees  were  appointed  by 
the  court,  so  thit  in  1874,  when  the  pre.sent  suit 
was  commenced  for  the  execution  of  tnc  trusts  of 
the  settlement,  all  the  four  existing  trustees  had 
been  appointed  by  the  court,  and  there  was  no 
original  trustee,  or  trustee  appointed  by  the 
original  trustees  under  the  power  in  the  settle- 
ment. But  that  power  is  only  to  be  exercised 
with  the  consent  of  the  tenant  for  life  or  in  tail 
when  the  appointment  ia  made  by  the  original 
trustees  or  by  trustees  appointed  "  as  hereinafter 
mentioned" — that  is,  under  Jtho  power  in  the 
settlement.  I  think,  therefore,  that  the  argu- 
ment of  Mr  Cozens-Hardy  must  prevail,  and 
that  the  power  in  the  settlement  cannot  be  exer- 
cised at  aU.  Can  anything  bo  done  under  sect.  31 
of  the  Conveyancing  Act  1881  ?  In  my  opinion, 
an  appointment  can  be  made  under  that  section, 
which  is  framed  to  meet  all  cases  of  need.  If  so, 
the  appointment  is  to  be  made  by  the  surviving 
or  continuing  trustee  for  the  time  being,  and  Mr. 
Ward,  as  occupying  that  position,  has  the  power 
under  the  section  of  appointing  new  trustees. 
But  it  is  urged,  on  bohali  of  the  appellant,  that 
sub-sect.  7  of  sect.  31  modifies  the  power  given  by 
the  earlier  part  of  the  section  when  a  contrary 
intention  is  expressed  in  the  instrument  creating 
the  trust.  Such  a  contrary  intention  is  expressed 
in  the  instrument  in  this  case,  but  not  in  the 
event  which  has  now  occurred.  It  therefore 
appears  to  me  that  the  fetter  imposed  by  sub- 
sect.  7  does  not  apply  in  this  particular  case,  and 
that,  having  regard  to  the  circumstances,  Mr. 
Ward  may  himself  make  the  appointment.  Mr. 
Lawrence  says  that  the  effect  of  sect.  33  is  that 
Mr.  Ward  stands  exactly  in  the  same  position  as 
if  he  had  been  originally  appointed  a  trustee.  If 
this  were  a  case  in  which  the  trustee  was  claiming 
to  act  under  sect.  33  it  might  be  that  he  could  act 
only  subject  to  the  consent  required  bj-  the 
.settlement ;  but  he  does  not  come  here  claiming  to 


act  under  that  section,  but  asks  to  have  the 
appointment  under  sect.  31  carried  into  effect.  In 
my  opinion  the  appeal  ought  to  be  dismissed. 

LiNDLiY,  L.J. — I  am  of  the  same  opinion.  The 
short  way  of  looking  at  the  case  is,  that  by 
clause  1  of  sect.  31  there  is  a  power  of  appoint- 
ment vested  in  the  continuing  trustee,  subject  to 
the  fetter  imposed  by  clause  7,  and  tlmt  clause  7 
applies  to  this  case,  but  that  this  is  an  appoint- 
ment made  on  the  happening  of  an  event  when 
the  consent  of  the  tenant  in  tail  is  not  required  by 
the  terms  of  the  settlement. 

Fhy,  L.J. — I  take  the  same  view.  In  the  settle- 
ment the  settlor  put  a  fetter  on  the  power  of 
appointment  by  requiring  the  consent  of  tho 
tenant  in  tail  •,  but  that  consent  was  only  required 
on  the  exercise  of  the  power  by  the  original 
trustees  or  ajperson  appointed  as  thereinafter 
mentioned.  Tnis  is  not  an  exercise  of  the  power 
by  such  a  person,  but  an  appointment  by  a 
trustee  who  was  appointed  by  the  Court  of 
i^nancer} .  A^ppeal  ditmisted  with  cotti. 

Solicitor  for  the  appellant,  C.  J.  Mander. 
Solicitors  for  the  respondent,  Tawplin,  Taylor, 
and  Joiepli. 


HIGH    COURT    OF   JUSTICE. 

CHA^-CERY  DIVISION. 

Tliursday,  Nov.  27,  1884. 

(Before  Bacon,  V.C.) 

Be  The  Xorwich   Equitabus   Fire  Assurawcb 
CouPANT ;  W.  A.  Miu.£R's  case,  (a) 

Unlimited  convpanT/ — Call — Sumrruma — Affidavit  in 
rupport—Covmames  Act    1862   (25  ^  26   Viet, 
e.  89),  «.  102— Gen.  Ord.  Kor.  1862,  r.  33,  N.  (o), 
form  33. 
This  was  a  summons  hy  an  official  liquidator  asking 
that  a   contributory  of  the  company   might    be 
ordered  to  pay  ivithinfour  days  to  him  a  sum,  of 
819Z.  in  respect  of  a  call  made  before  the  com- 
msnceinent  of  tJie  winding-up  of  ilie  company,or 
otherwise  to  pay  to  him  the  said  sum  as  being 
money  required  to  be  paid  by  the  contributory 
for  the  adjustment  of  the  rights  and  liabilities  of 
members  of  the  company  ainong  themselves.     Hie 
debts  of  the  company  were  not  paid. 
The  Court  made  the  order,  holding  that  an  affidavit 
of  the  liquidator  stating  that  "  It  was  necessary 
in  the  winding-vp  of  the  company  that  the  sum* 
mentioned  should  be  forthwith  paid,  and    the 
order  should  he  made,"  though  not  in  the  words 
of  form  33  in  the  schedule  to  Gen.  Ord.  Nov.  1862, 
implied  that  the  money  was  required  for  poA/- 
memt  of  debts,  and  was  sufficient  to  bring  hvm 
within  sect.  102  of  tlie  Companies  Act  1862. 
On  the  5th  May  1884  the  original  summons  in 
this  case  was  issued  on  behalf    of  the  official 
liquidator  of  the  above-named  company,  asking 
that  "  W.  A.  Miller,  a  contributory  of  the  com- 
pany may  be  ordered  to  pay  withm  four  days 
after  service  of  the  order  to  be  made  herein  to 
W.  L.  C.  Browne,  the  official  liquidator,  the  sum 
of  819Z.,  being  the  amount  due  from  the  said 
W.  A.  Miller  in  respect  of  the  call  of  308.  made 

(a)  Bsported  by  Fhascis  £.  AST,  Eaq.,  BwrirtBr«t-L*w. 
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bv  the  company  prior  to  the  commencement  of 
the  'winding-up  oi  the  company." 

On  the  27th  April  1883  a  resolution  was  passed 
that  the  call  should  be  made. 

The  company,  which  was  an  nnlimited  com- 
pany, incorporated  in  accordance  with  the  provi- 
aions  of  7  &  8  Vict.  c.  110,  was  ordered  to  be  wound- 
up on  the  14th  July  1883. 

When  the  summons  came  on  for  hearing, 
Mieklem,  for  the  respondent,  objected  that  there 
was  no  call. 

Marten,  Q.C.,  for  the  applicant,  asked  for  the 
case  to  stand  over  that  ne  might  amend  the 
summons,  claiming  to  be  paid  the  money  under 
sect.  102. 

The  amendment,  dated  the  22nd  Oct.  1884, 
added  on  to  the  original  summons  was  as  follows : 
"  Or  otherwise  to  pay  to  the  said  W.  L.  G. 
Browne,  as  such  official  liquidator,  the  said  sum 
of  8191.,  as  being  moneys  reauired  to  be  paid  by 
the  said  W.  A.  Miller  for  the  adjustment  of  the 
rights  and  liabilities  of  members  of  the  above- 
named  company  amongst  themselves,  and  that 
such  further  or  other  order  may  be  made  as  the 
nature  of  the  case  may  require." 

Marten,  Q.C.  and  Seward  Briee  for  the  official 
liquidator. — ^The  court  has  power  to  make  the 
order  asked  for  under  sect.  102  of  the  Gomponies 
Act  1862 ;  sects.  199  and  200  refer  to  unregistered 
compcuiies : 

Th4  Btyal  Victoria  Palace  Theatre   Syndicate,  SO 
Ifc  T.  Bep.  N.  8. 8 ;  L.  Kep.  18  ^.  661. 

MiekHem  for  Miller. — ^The  call  was  made  under 
sect.  102  of  the  Companies  Act  1862.  The  debts 
of  the  company  have  not  been  paid.  The 
amended  summons  merely  asks  for  payment 
of  the  sum  of  819Z.  as  being  moneys  required  to 
be  paid  by  the  said  W.  A.  Miller  tor  the  adjust- 
ment of  the  rights  and  liabilities  of  members  of 
the  above-named  company  amongst  themselves. 
There  is  no  affidavit  in  accordance  with  form  33 
in  the  schedule  to  the  General  Order  of  Nov. 
1862,  stating  that  the  call  is  necessary  for  the 
payment  of  debts.  A  call  for  the  adjustment  of 
the  rights  and  liabilities  of  members  amongst 
themselves  cannot  be  made  until  the  creditors 
have  been  paid.  The  summons  should  be  dis- 
missed. 

Marten,  Q.C.  in  reply. — This  is  an  unregistered 
company,  a  partnersnip,  and  Mr.  Miller  is  bound 
to  pay  tne  8192.  to  put  himself  on  an  equal  footing 
wita  the  other  partners.  In  his  affidavit  of  the 
23rd  Oct.  1884,  the  liquidator  says:  "It  is 
necessary  in  the  winding-up  of  this  company  that 
the  said  several  sums  should  be  forthwith  paid, 
and  that  the  order  should  be  made  against  the 
said  contributories,  directing  them  to  pay  such 
amounts  to  me."  That  affidavit  implies  that  the 
moneys  are  required  for  the  payment  of  the  debts 
of  the  company.  In  any  case  sect.  102  of  the 
Act  of  1862  gives  a  general  power  to  ask  for  the 
money. 

Bacon,  V.C— Under  sect.  102  of  the  Companies 
Act  1862,  the  court  has  power  to  make  a  call  if  a 
proper  case  has  been  made  out  by  the  official 
liquidator.  I  am  of  opinion  that  the  affidavit  of 
the  official  liquidator  made  on  the  23rd  Oct.  1884 
is  sufficient  to  bring  him  within  sect.  102.  The 
adjustment  of  the  rights  and  liabilities  of  members 
Among  themselves  is  a  subsequent  matter,  and 
cannot  take  place  until  the  debts  of  the  company 


are  paid.  Others  have  paid  sums  in  respect  of 
this  call,  so  that  Mr.  Miller  is  in  the  position  of 
having  paid  less  than  the  other  contributories.  I 
now  hold  that  he  is  bound  to  pay  the  sum  of  8191. 
which  the  official  liquidator  finds  nenessaiy  for 
the  adjustment  of  the  rights  and  liabilities  of  the 
members.  I  order  him  to  pay  the  819L  to  the 
official  liquidator,  and  the  costs  of  the  amended 
summons. 

Solicitors  :    BoxaU    and    BoaeaU;     Montague 
Maiekine. 


Thursday,  Nov.  27,  1884. 

(Before  Bacon,  Y.G.) 

Re  Thx   Nobwich  Equitabus  Fax  AssuKAsa 

GoMPANT ;  G.  Brasnxtt's  case,  (a) 

Pradiee—ComfaHy — Adjotumed  tummont — lAmit 

of  time—Com^niee  Act  1862  t25  i-  26  Fid 

e.  89),  «.  124r—8vmreme  Court  of  JuSieaiwre  Act 

1873  (36  *  37  Viet,  c  66)  «.  50— £ttfc«  of  Comt 

1883,  Order  LVIU.,  r.  16. 

Where  a  tunvmons,  taken  out  on  the  25/fc  MarA 

1884,  too*  hMod  on  the  20th  Jtcne,  when  tie 
chief  derk  made  no  order,  and  on  the  SSrd  Od. 
the  ehi^elerk  r^fueed  an  application  to  adjourn 
it  into  etmrt  on  the  ground  of  lapse  of  tirne ;  on 
summons  on  the  29tA  Oct.  for  toe  opinion  ^  tte 
judge  upon  the  chuf  derk's  refusat  to  tMUte  an 
order  upon  thn  t/ummMne  of  the  i5th  March : 

Held,  that  though  no  time  was  limited  for  an 
adjournment  juto  court  by  sect.  50  of  the  JuH- 
eature  Act  1873,  the  court  vhmM  not  ketiiale  to 
act  by  analogy,  and  the  applieaHon  being  in  the 
nature  cf  an  appeal  from  the  tummons  of  &e 
'ibth  of  March  last,  should  have  been  taaie 
within  twenty-one  days  from  the  hearing  tf  that 
summons ;  the  summons  theirtfore  must  be  iif 
missed.    No  order  as  to  costs. 

This  was  a  summons  on  behalf  of  the  official 
liquidator  of  the  above-named  company  asking 
for  the  opinion  of  the  judge  upon  the  chief 
clerk's  refusal  to  make  an  order  upon  the 
applicant's  summons,  dated  the  25th  dajr  "^ 
March  1884,  that  the  official  litpidator  nught 
be  at  liberty  to  rectify  the  register  of  share- 
holders of  the  company  by  substituting  the  name 
of  Charles  Brasnett  as  the  holder  of  five  hundred 
and  sixty-four  shares,  for  that  of  Helen  Brasnett 
his  wife. 

The  original  summons  was  taken  out  on  the 
25th  March  1884,  and  was  heard  on  the  30th 
June,  when  the  chief  clerk  made  no  order,  and  no 
order  was  drawn  up. 

On  the  28rd  Oct  1884  an  application  was  made 
to  the  chief  clerk  to  adjourn  tne  summons  of  the 
25th  March  into  court.  This  he  refused  to  do  on 
the  ground  of  lapse  of  time. 

On  the  29th  Oct.  1884  the  present  summons 
was  taken  ont. 

Marten,  Q.C.  and  Seward  Briee  for  the  «ctB- 
cant. 

Horton  Smith,  Q.C.  and  MeiKold  for  the  ^ 
pondent. — We  take  the  preliminary  objection 
that  the  summons  is  out  of  time.  This  summODS 
is  an  indirect  attempt  to  rehear  the  order  of  the 
30th  June  1884.  Notice  of  the  rehearing  of  w 
order  made  in  the  matter  of  the  winding-up  of  * 

(a)  Beported  Iv  raAKon  E.  Anr,  E^.,  Bwihwi  ti  !■»• 
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company  mnst  be  ^veu  within  three  weeks  after 
any  order  complained  of  has  been  made,  unless 
snch  time  is  extended : 

Be  Slham    Valley   RaUwati   Company ;    Vieiien'i 

am,  41 L.  T.  Sep.  N.  8.  U4 ;  12  OlIKt.  286; 
Didtton  T.  Harriton,  38  I..  T.  Bep.  N.  8.  794  i  9 

Ch.  Sir.  243; 
0M(Im  T.  KewtoH,  45  L.  T.  Bq>.  N.  8.  455 ;  19 
CSi.  IMt.  826. 

No  time  for  appealing  from  an  order  in  chambers 
is  limited  by  sect.  50  of  the  Supreme  Court  of 
Judicature  Act  1873 ;  but  Chitty,  J.  in  Be  TTood- 
hridge  (W.  N.  9th  Aug[.  18:^4)  held  that,  though 
there  ia  no  express  provision  in  the  finles  of  tne 
Supreme  Court  1883  limiting  the  time  within 
which  an  application  should  be  made  to  a  judge 
of  the  Chancery  Division  to  discharge  an  order 
made  in  chambers,  the  times  prescribed  by 
Order  LYIII.,  r.  15,  of  those  rules,  with  refe- 
rence to  appeals  from  orders  made  at  chambers 
to  the  Court  of 'Appeal,  should  by  analogy  be 
adopted. 

Marten,  Q.C. — ^The  circnmstanoes  of  the  case 
have  changed  since  June.  Brasnett  was  then 
placed  on  the  list  of  contributories  for  1250 
shares.  The  564  shares  in  the  name  of  his  wife 
were  not  then  material ;  but  on  the  21st  July 
England  was  placed  on  the  list,  and  on  the  31  st 
De  Canx,  two  solvent  men.  The  court  can  rectify 
the  register  of  members  of  a  company  at  any  time 
after  making  an  order  for  winding  it  up :  (Com- 
mnies  Act  1862,  s.  98.)  Bule  31  of  the  General 
Order  of  Nov.  1862  enables  t&e  chief  clerk  to 
make  certificates  from  time  to  time  stating  the 
result  of  the  settlement  of  the  list  of  contribu- 
tories down  to  any  particular  time,  or  as  to  any 
particular  person,  or  stating  any  variation  of  the 
list.  Bule  74  of  the  same  order  makes  the  If  aster 
in  Chancery  Abolition  Act  (16  &  16  Vict.  c.  80) 
Applicable  to  proceedings  for  winding-up  a  com- 
pany. Sect.  33  of  that  Act  enables  any  party 
before  the  certificate  or  report  shall  have  been 
signed  and  adopted  to  take  the  opinion  of  the 
jndge  upon  any  particular  point  or  matter  arising 
in  uie  course  of  the  proceedings,  or  upon  the 
resnlt  of  the  whole  procieedin(i[s  when  it  is  Drought 
by  the  chief  clerk  to  a  conclusion.  The  certificate 
is  still  in  draft  until  it  is  settled  and  signed  by 
the  judge,  and  fnnr  days  afterwards  the  o£Scial 
liquidator  may  take  the  opinion  of  the  jndg^  with 
respect  to  any  person  being  on  or  not  on  the 
list  of  contributories  as  a  matter  of  right  and 
not  of  indulgence. 

Bacok,  V.C. — It  is  one  of  the  established  rules 
of  procedure  that  time  as  to  appealing  should  be 
limited,  and,  where  no  limit  is  provided  by 
statute,  the  court  does  not  he8itat«  to  act  by 
amdogy.  It  was  argued  that  the  court  has  a  dis- 
cretion as  to  orders  made  in  chambers;  but,  in  my 
opinion,  in  this  case  the  time  for  appealing  has 
pone  by.  llien  I  am  told  that  the  summons  is 
in  time,  and  I  ought  to  hear  it  because  the  list  of 
contributories  is  still  in  draft ;  but,  as  to  this  item, 
the  certificate  has  been  conclusively  settled.  Then 
it  was  argued  that  circumstances  have  changed, 
and  that  it  was  not  worth  while  to  place  Mr.  j  - 
Brasnett  on  the  list  in  June  with  respect  to  these 
shares ;  but  that  does  not  appear  to  me  to  affect 
the  matter.  The  chief  clerk  has  gone  carefully 
into  the  whole  matter ;  what  he  does  I  do,  he 
acts  for  me  in  my  place  and  in  my  name.  If  I 
were  to  accede  to  this   application  I  could  not 


refuse  any  application;  it  would  be  a  most 
mischievous  innovation.  The  application  is 
wholly  too  late.  It  ia  in  effect  an  appeal  from 
the  decision  of  the  30th  June.  In  the  exercise  of 
my  discretion  I  dismiss  the  summons,  but  make 
no  order  as  to  costs. 

Solicitors :    Bossall    and    BaxaU ;     0  tales   and 
CoUin»on. 


Friday,  Dee.'  12, 1884. 
(Before  Bacon,  V.C.) 
Edeu.  v.  Cave,  (a) 
Practice  —  Appearance  —  Addreei    for    terviee  — 
lUiuory    or    fictitiout — Btilet   of   Covrt    1883, 
Order  XU.,  rr.  11, 12. 
Where  a  dtfvndant  in  an  aelion  ]utd  appeared  in 
penon,  and  in  the  mwnorandum  of  appearance 

nie  an  addreufor  service  at  an  oficetn  the  city, 
on  inquiry  it  was  found  that,  tltough  once  a 
partner  t»  a  firm  on  the  premises,  he  had  for 
some  time  ceased  to  have  any  connection  with  it, 
and  had  not  authorised  any  person  on  the 
premises  to  take  in,  receive,  or  forward  any  docu- 
ments Uft  for,  or  to  be  forwarded  to,  htm,  and  he 
had  ^ft  the  eoimtry  : 
On  mohon  ex  parte,  cuking  ihtU  the  appearance 
might  he  set  aside  at  iUusory  or  fietitious  wider 
Order  XII.,  r.  12,  of  the-Buiee  of  Cowi  1883 : 
The  Court  made  the  order. 

This  was  a  motion  ex  parte  on  behalf  of  James 
Edell,  the  plaintiff  in  this  action,  asking  thai  the 
appearance  entered  by  George  Cave,  tne  defen- 
dant, on  the  30th  July  1884,  might  be  set  aside 
with  costs  on  the  ground  that  the  address  for 
service  was  illusory  or  fictitious  under  Order  XII., 
r.  12,  of  the  Bules  of  Court  1883. 

The  writ  was  issued  on  the  24th  July  1884,  and 
was  served  on  the  defendant  at  his  private  address 
at  Streatham  Hill. 

On  the  30th  July  the  defendant  entered  an 
appearance  in  person,  and  in  the  memorandum 
of  appearance  gave  as  his  address  for  service,  8, 
Lime-street,  City,  E.C. 

On  the  2nd  Aug.  1884  the  plaintiff  wrote  to  the 
defendant  at  his  private  addreBs,  and  the  letter 
was  returned  to  him  through  the  dead  letter 
office.  The  plaintiff  subsequently  received  a 
letter  from  the  defendant,  stating  that  he  had 
started  for  New  Zealand,  and  later  another  letter 
dated  the  21st  Aug.  1884,  and  posted  in  Cape 
Town. 

On  the  17th  Nov.  the  plaintiff  called  at  8, 
Lime-street,  and  found  that  the  defendant  had 
carried  on  the  business  of  a  tea  merchant  at  that 
address,  but  had  long  since  ceased  to  have  any 
connection  with  the  premises,  neither  had  ne 
authorised  any  person  there  to  take  in,  receive,  or 
forward  any  documents  left  for,  or  to  be  forwarded 
to,  him. 
Macswinney    for    the    plaintiff. — The    address 

fiven  by  the  defendant  is  illusory.  There  is  no 
efence  to  the  action.  The  defendant  put  in  an 
Appearance  and  gave  this  illusorv  address  for  the 
purpose  of  delay.  Field,  J.  made  such  an  order 
in  the  case  of  A.  v.  B.  (W.  N.  Nov.  17, 1883, 174). 

SBacok,  V.C. — What  do  you  say  about  service  P] 
cannot  serve  the  defendant  because  I  do  not 
know  where  he  is. 

(•)  lUportad  bT  Fbancu  £.  AsY,  Eiq.,  Buil(«ep«M«ir. 
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Bacon,  V.C. — I  allow  the  motion.  Yon  must 
serve  the  defendant  with  that  order  at  8,  Lime- 
street,  City,  B.C. 

Solicitoi,  James  Edell. 


Saturday,  July  26,  1884. 

(Before  Bacon,  V.C.) 

Be  DoNAU>soN.(a) 

Taxation — Mortgagee  tolicitor — Tnittee  golicllor — 

Profit  cosit. 

Where  a  tolicitor  was  mortgagee  with  others  of  eer- 

■  tain  properties,  tlie  money  lent  on  mortgage  being 

trust  money,  and  the  solicitor  sent  in  a  bill  to  the 

mortgagor  of  costs  incurred  in  an  abortive  sale, 

and  a  sale  of  part  of  the  mortgaged  property  ;  on 

snTuvmons  by  the  mortgagor  to  review  the  taxation, 

and  disallow  the  solicitor's  profit  costs : 

Held,  that  the  solicitor,  not  being  a  truMee  for  the 

applicant,  did  not  lose  his  professional  rights  by 

discharging  business  necessary  to  the  trust,   and 

that  therefore  he  was  entitled  to  charge  profii  costs ; 

also  that  the  m/nigagor  should  have  raised  the 

objection  to  profit  costs  in  the  petition  for  tatca- 

iion. 

This  was  a  snmmons  on  behalf  of  Miss_  Sarah 
Ann  Farrant  Walter  asking,  "  that  the  objections 
of  the  applicant,  dated  the  12th  May  1884  to  the 
taxation  of  costs  in  this  matter,  under  the  order 
dated  the  5th  Feb.  1884  may  be  allowed,  and  that 
it  may  be  referred  back  to  the  taxing  master  to 
vary  his  certificate  accordingly;  and  that  the 
above-named  Archibald  Donaldson  may  be 
ordered  to  pay  to  the  applicant  her  costs  of  this 
application  and  consequent  thereon." 

By  an  order  of  the  5th  Feb.  1884  it  was  ordered 
that  it  be  referred  to  the  taxing  master  to  tax 
and  settle  the  bills  of  fees,  charges,  and  disburse- 
ments amounting  to  the  sums  of  1982.  16s.  5d., 
185Z.,  10».  9d.,  and  18Z.  4s.  8d.  deUvered  by  the 
said  Archibald  Donaldson  to  the  applicant. 

On  the  12th  May  1884  objections  were  taken  by 
the  applicant  to  the  taxation  by  George  Henry 
Drew,  one  of  the  taxing  masters  of  the  court,  of 
the  bills  of  cost  of  the  said  Archibald  Donaldson 
under  the  order  last  referred  to. 

The  applicant  objected,  on  the  following  grounds, 
to  the  allowance  of  the  following  items,  namely : 

1.  Beoanse  tlie  said  Archibald  Donaldson,  beinf;  one  of 
the  mortgagees  under  tbe  mortgagee  in  reapeot  of  which 
the  costs  are  charged,  ia  not  entitied  to  charge  profit 
oosta  in  respect  thereof,  or  any  other  costs  than  ooats 
out  of  pocket. 

2.  Bacanse  the  said  mortgages  were  taken  by  the  nid 
Archibald  Donaldson  as  a  trastee,  and  as  an  investment 
of  tmst  money,  and  he  ia  therefore  not  entitled  to  charge 
profit  oosta  in  respect  of  the  said  mortgages,  or  any 
other  coata  than  oosta  ont  of  pocket. 

Items.  The  firat  and  all  other  items  in  the  said  bill  of 
ooats,  whereby  the  aaid  Arohibald  Donaldaon  would 
derive  any  pecuniary  benefit  above  and  except  ooeta  ont 
of  pocket. 

Answers  to  the  objections  of  the  applicant  to 
Mr.  Drew's  taxation  of  the  solicitor's  bill  of 
costs  : 

On  the  taxation  the  applicant's  solicitor  objected  to  the 
first  and  a  number  of  other  items  in  the  bills  on  the 
ground,  a3  atated  in  the  objeotione,  that  the  aolicitor  waa 
a  traatee,  and  therefore  not  entitled  to  charge  profit 
coata,  but  only  ooats  ont  of  pocket.  I  waa  of  opinion 
that  the  rule  that  a  trustee  may  not  make  a  profit  of  his 

(<i)  Bcportedby  FbaSCIS  E.  Adv,  Esq.,  Banteter-st-Law, 


trust,  and  therefore  that  a  solicitor  ttustee  may  not 
charge  any  but  costs  ont  of  pocket  does  not  apply  to  the 
case  of  a  mortgagor  taxing  the  coata  of  hia  moitgifis, 
where  there  ia  no  relation  between  tham  bnt  that  of  a 
mortgagor  and  mortgagee.  If  the  beneficiariea  of  tks 
money  lent  to  the  mortgagor  were  taxing  the  bQl,  Iks 
mle  would,  no  doubt,  apply,  and  I  must  have  allowed 
theobjection ;  bnt  in  thia  caaa  the  tmst  fund  will  sot  in 
any  way  be  duniniahed,  and  the  petsons  interested  ia  tkit 
fund  will  not  suffer  by  my  alloinng  to  the  aoliaitar  pnAi 
coata.  It  waa  auggeated  on  behalf  of  the  applicant  that 
the  aeourity  may  not  be  aafficient  to  pay  uu  tDinoipil 
and  interest  and  profit  coata ;  but,  if  so,  my  deaum  ii 
thia  caae  will  not  prevent  the  beneficiaries  tuiagtiis  till 
of  eoata  on  the  principle  contended  for.  On  tbaas  am- 
siderationa  I  waa  of  opinion  that  I  ought  to  allow  As 
solicitor  profit  charges,  and  therefore  I  allowed  the  fast 
two  items  in  the  bill,  forbearing  at  preaent  to  tax  As 
remainder  of  the  bill  in  order  that  the  applicant  nu(kt, 
if  she  thought  fit,  at  once  take  atepe  to  appeal  fnn  m} 
deoiaion.  I  have  oonaidered  the  objeetiona,  and  I  am  « 
the  same  opinion,  and  I  disallow  them. 

O.  H.  Dbkw. 
The  taxing  master's  certificate,  dated  the  21<t 
May  1884,  was  as  follows  : 

In  pursuance  of  an  order  in  this  matter,  dated  the  SQi 
Feb.  1884,  and  made  upon  the  application  of  S.  A.  1. 
Walter,  of  Belle  Yue  Honae,  Ipawich,  in  the  eoonty  tf 
Suffolk,  apinster,  I  have  been  attended  by  the  aolisibn 
for  the  said  applicant  and  for  the  respondeDt,  and  I  sboali 
have  proceeded  to  tax  the  bill  of  ooeta  aa  by  the  aaid  otdc 
directed;  bnt  the  solicitor  for  the  applicant  hanaf 
carried  in  objections  to  my  allowance  of  profit  ooita  to 
the  said  Arcnibald  Donaldson,  I  have  ooosidend  saah 
objeetiona,  and,  disallowed  the  same,  and,  at  the  rsqntst 
of  the  appUcant,  I  make  this  my  separate  oerttfioata,  ■> 
that  the  applicant  may  take  the  opinion  (rf  the  coait 
upon  the  principle  on  whiuh  the  aaid  bilia  should  be 
taxed  before  I  proceed  further  with  such  taxation,  ill 
which  I  humbly  certify  to  this  honourable  court. 

Archibald  Donaldson  was  mortgagee  with 
others  of  two  properties  belongfing  to  tne  appli- 
cant, called  respectively  the  Belle  Yue  Estate  and 
the  Hill  House  Estate.  The  bills  of  cost  delivered 
by  Archibald  Donaldson  were  for  fees  and  dis- 
bursements relating  to  the  abortive  sale  of  the 
Belle  Yue  Estate,  and  the  sale  of  the  HUl  Hook 
Estate. 

Hemming,  Q.C.  and  F.  W.  Baines  for  the  s|^- 
cant. — Independently  of  the  trustee  question,  a 
solicitor  who  is  a  mortgagee  cannot  charge  profit 
costs: 

Broughion  v.  Bnmghton,  5  De  O.  M.  ft  0. 160 : 
ficlatsr  V.  Cottam,  3  Jut.  N.  S.  630;  29L.  T.Blf. 

0.  S.S09; 
Be  Taylor,  18  Beav.  165. 

As  a  co-trustee  Donaldson  could  not  charge  more 
than  costs  out  of  pocket  against  the  mortgagees, 
his  cestuit  que  trust ;  therefore  he  cannot  chargo 
more  against  the  mortgagor,  a  third  party,  under 
the  third-party  clause  of  the  Attorneys  and 
Solicitors  Act  1843  (6  4  7  Vict.  c.  73),  s.  ^: 

R«  Jones,  8  Beav.  479 ; 

£e  Baker,  32  Beav.  S26. 

Marten,  Q.C.  and  FanoeV,  for  the  respondent— 
The  solicitor  as  mortgagee  is  entitled  to  charge 
profit  costs.  A  mortgagee  is  entitled  to  be  pwi 
his  principal,  interest,  and  costs,  and  in  an  action 
for  foreclosure  or  redemption  a  mortgagee  as 
solicitor  is  entitled  to  his  full  profit  costs.  !nie 
solicitor  as  trustee  is  also  entitled  to  his  costs : 
Whitney  V.  SrnUh,  20  L.  T.  Bep.  IT.  S.  468;  I..it«.4 
Ch.  App.  513. 

The  mortgagor  has  no  right  to  taxation  under  the 
third-party  clause : 

Ootiowau  V.  The  Corporatiim.  of  honium,  16  L.  T. 
Bep.  N.  S.  407 ;  L.  Bep.  4  Eq.  90. 
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Sdater  v.  Cottam  is  not  followed  by  more  modem 
anthorities : 

TKa  Londttn  Seotiitk  Benefit  Soeiet]/  ▼.  Chorley,  50 
L.  T.  Bep.  K.  S.  265 ;  51  L.  T.  Bep.  N.  S.  100;  12 
Q.  B.  Dir.  452 ;  13  Q.  B.  DW.  872 ; 

Pries  T.  MeBath,  33  L.  J.  460,  Ch. 

The  mortgaees  empowered  the  solicitor  to  charge 
his  costs.  The  applicant  took  the  ordinary  order ; 
she  should  have  stated  in  her  petition  for  taxation 
her  objection  to  profit  costs ;  the  objection  now  is 
too  late. 

Hemmiitg,  Q.C.  in  reply. — Sdater  v.  Cottam  has 
never  been  overruled,  and  is  exactly  in  point.  It 
is  qnoted  in  Oooto  on  Mctl-tgages,  4th  edit.  798;  in 
F'ianer  on  Mortgages,  4th  edit.  923  n ;  in  Seton  on 
Decrees,  4th  edit.,  1061  and  in  Morgan  &  Davey 
on  Costs,  2nd  edit .,  by  Morgan  &  Wurtzberg,  39U. 
The  London  Scottith  Benefit  Society  v.  Charley  is 
different  from  our  case. 

Bacon,  V.C. — In  this  case,  which  is  one  relating 
to  the  practice  of  the  court  on  the  qnestnon  of 
taxation,  I  am  asked  to  overmle  the  decision  of 
the  taxing  master  and  the  chief  clerk,  ofiRcers  of 
the  court,  well  versed  in  the  matters  of  taxation, 
and  in  the  principles  by  which  they  are  regulated. 
A  number  of  cases  have  been  cited  to  me,  but  the 
case  of  Sdaier  v.  Cottam  is  the  only  one  having 
any  bearing  on  the  subject ;  that  was  a  very 
special  case,  and  the  facts  are  so  different,  that  I 
cannot  decide  this  case  by  reference  to  that.  It 
is  a  well-established  and  familiar  rule  that  a  trnstee 
cannot  charge  profit  costs,  on  the  principle  that  a 
trostee  cannot  make  a  profit  out  of  nis  trust, 
thongh  he  is  entitled  to  the  costs  incurred  by  him 
in  the  exercise  of  his  trust ;  but  it  appears  to  me 
that  this  rule  has  no  application  to  the  present 
case,  because  the  respondent  is  not  a  trnstee  for 
the  applicant.  Trustees  are  obliged  to  do  certain 
things  to  protect  the  trust  property,  and  must 
frequently  employ  a  solicitor  for  that  purpose, 
and  are  entitled  to  the  costs  so  incurred.  If  I 
accede  to  Mr.  Hemming's  argument,  I  must  decide 
that  in  a  case  where  a  separate  solicitor  is  not 
employed,  and  a  solicitor  is  both  trustee  and 
mortg^ee,  he  cannot  under  any  circumstances 
be  entitled  to  his  costs  of  acting  as  solicitor  for 
his  co-trustees  and  himself.  There  is  no  authority 
to  sustain  that  contention,  but  there  is  authority 
that  a  solicitor,  when  acting  for  himself,  can 
charge  for  costs.  Now,  in  this  case,  the 
trostees,  who  are  entitled  to  employ  a  solicitor  so 
as  to  discharge  the  duties  of  the  trusL,  in  pur- 
suance of  their  trust  proceed  to  realise  their 
security.  One  of  the  trustees  is  a  solicitor. 
Because  one  of  them  happens  to  be  a  solicitor, 
am  I  to  disallow  costs  properly  incurred  ?  Mr. 
Donaldson  is  one  of  several  trustees ;  I  cannot 
hold  that  he  loses  any  professional  rights  by  dis- 
charging business  necessary  to  the  trust.  I 
cannot  strike  him  off  the  rolls,  as  far  as  regards 
this  matter,  because  he  is  a  trustee.  If  ho  were 
the  sole  surviving  trustee,  and  he  had  to  bring 
an  action  for  foreclosure,  he  would  be  entitled  to 
costs.  What  has  he  done  in  this  case  ?  In  the 
course  of  the  trust  he  offers  the  property  for 
sale,  and  charges  for  his  costs.  On  objection 
being  made,  the  taxing  master  is  of  opinion  that 
the  rule  that  a  trustee  may  not  make  a  profit  of 
his  trust  does  not  ^ply  to  the  case  of  a  mort- 
gaf;nr  taxing  the  costs  of  his  mortgagee  when 
there  is    no  relation  between  them  but  that  of 


mortgagor  and  mortgage.  I  know  of  no  prin- 
ciple on  which  I  can  say  that  the  taxing  master 
was  wrong.  The  Londoyi  Scottish  Benefit  Society  v. 
Chorley  decides  that  a  solicitor  is  entitled  to 
charge  for  costs  in  an  action  where  he  is  a  party. 
Another  circumstance  which  is  against  the  ap- 
plicant's contention  is  this  :'  The  mortgagor 
applies  to  have  her  bill  taxed  in  the  ordinary 
form;  she  ought  to  have  specially  stated  her 
objections  in  her  petition  for  taxation ;  she  is  too 
late.  She  took  out  the  common  order,  and  then 
made  the  objection ;  she  cannot  justify  that.  I 
must  hold  that  the  objection  was  too  late,  irre- 
gular in  form,  and  against  principle.  On  the 
matter  of  principle  I  have  no  doubt.  Be  Taylor 
WW!  different  from  this  case.  The  summons  must 
be  dismissed  with  costs. 

Solicitors :    T  W.  Smart ;  Broun  and   Wool- 
nouyh. 


Nov.  26  and  27, 1884. 

(Before  Bacon,  V.C.) 

Be  The  Ulavokgakshirjs  Banking  Coxfaxy  ; 

Mb&  Moro.an's  case,  (a) 

Company  —  Beeotutruetion — Bight  of  dittentient 
eharelialder  to  tn«peet  books  of  old  company — 
Arbitration — Companies  Act  1862  (25  ^  26  Vict, 
c.  89),  «».  161, 162. 

The  liquidators  of  a  company  being  voluntarily 
wound-up  for  the  purpose  of  the  transfeir  of  its 
assets  to  a  new  company,  offered  a  dissentient 
shareholder  6«.  tit  the  pound  per  share.  Slie 
elected  to  have  the  price  settled  by  arbitration. 

On  swmtnons  by  the  dissentient  shareholder  against 
the  liquidators  for  an  order  compelling  tliem  to 
produce  tlie  books  and  documents  of  tlte  old  com- 
pany. 

Held,  that  tlie  ontis  lay  upon  the  liquidators  to 
show  in  tlie  arbitration  tliat  5s.  in  the  pound  per 
share  was  a  proper  price ;  the  suminons,  therefore, 
was  unnecessary,  aiid  must  be  dismissed,  with  tlie 
costs  of  the  adjournment  into  court. 

This  was  a  summons  on  behalf  of  Elizabeth 
Morgan,  widow,  a  contributory  of  the  Glamorgan- 
shire Banking  Company,  asking  that  the  liqui- 
dators of  the  company  might  be  ordered  to  pro- 
duce to  her,  or  her  solicitors,  or  some  other  person 
to  be  named  by  her,  all  books,  accounts,  state- 
ments and  returns,  reports,  and  other  documents 
in  their  custody  or  control,  containing  entries  or 
information  relative  to  the  assets  of  the  said  bank 
at  the  date  of  the  resolution  to  wind-up  the  com- 
pany, or  to  the  value  of  such  assets ;  and  that  the 
costs  of  the  application  might  be  paid  by  the 
liquidators. 

On  the  10th  and  28th  March  1884  special  reso- 
lutions were  passed  and  confirmed  at  extraordi- 
nary general  meetings  of  the  old  company  to  wind 
it  up,  and  reconstruct  the  same  in  manner  pro- 
vided by  the  said  resolutions. 

The  new  company  was  to  bear  the  same  name 
as  the  old  company,  and  took  over  the  assets  and 
liabilities  of  the  old  company  on  the  26th  March 
1884. 

On  the  28th  March   1884  Mrs.  Morgan  gave 

notice  to  the  liquidators  that  she  dissented  from 

the  special  resolutions  so  passed,  and  required 

them  either  to  abstain  from  carrying  such  reso- 

(a)  Beported  by  Fbakcm  E.  Ady,  Esq.,  Bwil«ter-atlaw« 
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Intions  into  effect,  or  to  purchase  the  interest  held 
by  her  in  the  said  company  at  a  price  to  be  deter- 
mined in  accordance  with  the  provisions  of  the 
Companies  Act  1862. 

On  the  16th  April  1884  the  liquidators  offered 
to  purchtise  Mrs.  Morgan's  interest  in  the  com- 
pany by  payment  to  her  of  21. 10«.  for  each  share 
held  by  her  with  10{.  paid  up  thereon,  and 
II.  17s.  6d.  for  each  share  with  72.  10>.  paid  up 
thereon. 

On  the  24th  April  1884  the  offer  was  declined 
on  behalf  of  Mrs.  Morgan,  her  solicitor  writing 
that,  "  unless  an  increased  offer  is  made  by  the 
liquidators,  and  accepted,  the  price  must  be  settled 
by  arbitration." 

The  liouidators  refused  to  increase  their  offer, 
and  on  tne  16th  Jnly  1884  declined  to  produce  the 
books  of  the  company  on  the  request  of  Mrs. 
Morgan. 

On  the  29th  July  1884  the  summons  was  taken 
out. 

Millar,  Q.C.  and  Kirby  for  the  applicant. — 
We  desire  to  insjiect  the  books  of  the  company, 
for  the  purpose  of  seeing  whether  Ss.  in  the  pound 
per  share  is  a  fair  price,  or  whether  it  is  worth 
while  to  ^  to  arbitration.  We  have  an  undoubted 
right  to  inspect  the  books  and  documents  of  the 
bank :  (Sect.  156  of  the  Companies  Act  1862).  In 
your  Lordship's  language  in  The  Imperial  Mer- 
eantile  Credit  Attoeiatimi  (L.  Rep.  12  Eq.  513) 
Mrs.  Morgan  "  should  not  go  to  the  arbitration 
blindfold :'' 

II»Th»  jriiiiiaISoeia(y,48L.T.Bsp.  N.S.651;  22 

Ch.  DiT.  715 1 
S<  Th»   Birmingham  Batiliny  Cotwany  and  TKe 

Joint  Stock  Diieount  Company,  96  L.  J.  ISO,  Ch. ; 

S»   The   Contract   Corporation ;    Oooch'i  cam,  26 

L.  T.  E«p.  N.  S.  177  ;  L.  Eep.  7Ch.  App.  207. 

Marten,  Q.C.  and  Prior  for  the  respondents. — 
The  general  arrangement  of  the  26th  March  1884 
was  binding  on  the  members  of  the  company,  and 
on  Mrs.  Morgan.  The  books  and  documents  of 
the  old  company  have  been  transferred  by  the 
liquidators  to  the  new  company,  and  they  cannot 
comply  with  Mrs.  Morgan's  application.  The 
company  is  being  reconstructed  under  sect.  161  of 
the  Companies  Act  1862.  Adissentient  shareholder 
is  in  the  position  of  an  unpaid  vendor,  and  is 
obliged  to  transfer  her  shares  subject  to  the  price 
being  settled  under  sect.  162  of  the  same  Act : 

The  lt0lropoUtan  Provineial  Bank ;  Sm  parte  Davxi, 
16W.B.  668; 

The  Marine  Invetttnint  Con^fany ;  PeoI«'«  SaeetUort, 
L.  Bep.  8  Ch.  App.  702. 

Millar,  Q.C.  in  reply. 

Bacon,  V.O. — I  have  listened  to  a  very  lengthy 
argnment;but,  in  myopinion,thepointi8eztremely 
simple.  A  summons  is  taken  out  by  a  shareholder 
asking  that  the  liquidators  may  oe  ordered  to 
produce  the  books  and  documents  relative  to  the 
assets  of  the  old  company.  The  answer  is  in 
point  of  fact,  "  We  have  not  got  them."  All  that 
IB  ordered  by  the  Companies  Act  1862  in  such  a  case 
has  been  done,  and  there  is  no  suggestion  that  the 
books,  if  produced,  would  show  that  Mrs.  Morgan 
would  be  found  to  be  entitled  to  more  than  the 
5«.  in  the  pound  offered.  The  liquidators  Liive 
complied  strictly  with  the  Act  of  Parliament,  aud 
have  transferred  all  the  assets,  including  the 
books  and  documents  of  the  old  company,  tothe 
new  company.  The  number  of  the  dissentient 
shareholders  is  six  out  of  several  hundreds.    If 


in  a  case  such  as  this  an  inaccnracr  of  procedure 

is  pointed  out,  the  court  would  see  that  justice  was 
done ;  but  here  all  that  has  been  done  has  been 
done  regularly,  all  but  six  shareholders  agreed  to 
the  arrangement,  and  the  assets  and  books  were 
handed  over  to  the  new  company.  The  answer  to 
the  summons  is,  "  We  have  no  such  books,  and  no 
such  accounts."  Then  comes  the  letter  of  the 
24th  April  1884,  "unless  an  increased  offer  is 
made  by  the  liquidators,  and  accepted,  the  price 
must  be  setcled  by  arbitration."  Arbitration  is 
chosen  by  the  applicant,  and  the  arbitrators  are 
appointed,  why  not  go  on  P  It  was  arcrued  that 
Mrs.  Morgan  should  not  be  allowed  to  g^> 
to  the  arbitration  blindfold,  referring  to  Str 
Trevor  Laterenee'e  ease  in  the  Imperial  Mercantile 
Credit  Association ;  but  she  cannot  be  said  to  go 
blindfold.  The  liquidators  in  the  arbitration  have 
the  onus  laid  upon  them  to  make  out  that  the  5«. 
in  the  pound  per  share  offered  was  a  good  offer. 
The  applicant  has  power  in  the  arbitration  to 
examine  into  the  accounts,  and  it  has  never  been 
suggested  that  the  applicant  labours  under  any 
disability,  or  any  want  of  knowledge  such  as  to 
prevent  her  from  establishing  her  claim.  The 
case  differs  from  the  Birmingham  Banking  Com- 
pany, and  the  other  cases  cited  in  support.  Here 
the  current  accounts  of  the  old  banking  company 
hare  been  transferred  to  the  new,  and  the  appli- 
cant asks  to  be  allowed  to  examine  into  the  pri- 
vate means  of  the  members  of  the  old  company. 
Arbitration  gives  her  ample  means  of  finding  out 
the  state  of  the  assets  of  the  old  company.  Sudi 
an  application  should  never  have  been  made  to 
this  court.  She  has  all  the  powers  conferred  by 
the  various  Acts  relating  to  arbitration,  and  yet 
she  asks  me  to  made  an  order  to  the  lianidators 
to  produce  these  books  and  documents.  Whether 
the  offer  of  5*.  in  the  pound  per  share  is  enough, 
or  whether  it  is  too  much,  means  are  provided  hy 
law  for  a  shareholder  who  chooses  to  go  to  arbitra- 
tion, to  discover  the  facts.  Mrs.  Morgan  has  the 
means  in  the  arbitration  of  obtaining  the  fullest 
information  from  the  liquidators  to  which  she  is 
entitled.  All  that  has  been  done  in  March  last 
was  regularly  done,  and  the  assets,  books,  and 
accounts  of  the  old  company  were  transferred  to 
the  new :  the  business  has  since  been  carried  on. 
The  liquidators,  by  the  transfer,  are  deprived  of 
the  means  of  obeying  the  order  whicn  I  am 
asked  to  make.  No  argument  has  been  addressed 
to  me  showing  any  necessity  for  this  snnmums, 
and  I  dismiss  it  with  the  costs  of  the  adjoomment 
into  court. 

Solicitors .-  Nicholl  Morgan  and  W.  Vote. 


Friday,  Nov.  28, 1884. 

(Before  Kat,  J.) 
foAKzs  V.  Webb,  (a) 
Practice  —  Discovery — Interrogatory — Aumver — 
Sufficiency  of—Profestional  eonfidenee—Solieifor 
avid  cliejit. 

An  action  was  brought  for  the  ipeeifie  ptrformamee 
of  an  agreement  for  gaie,  whtdt  v>ai  alleged  to  be 
contained  in  a  receipt.  The  defendant*  demiei 
that  the  receipt  contained  the  true  termt  qf  the 
ogreetneTii. 

The  plaintiffs  thereupon  delivered  interrogoiorie*, 

(a)  Beportad  by  E.  A.  BOBATCHUT,  tt^BaaUtK^hm. 
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the  »«eond  of  which  wa»  at  follows  -.  "  1$  it 
f»ot  the  fact  that,  heheeen  the  VSth  Nov.  1883  and 
the  date  of  the  delivery  of  the  defence  in  this 
action,  ntimerout,  or  some,  and  luyw  many,  inter- 
views took  place,  and  a  large  amount  of  corres- 
pondence passed  between  the  plaintiffs'  solicitor 
.  .  .  and  the  defendants'  solicSors  .  .  . 
in  relation  to  the  said  agreement,  and  to  the  terms 
and  completion  thereof  f" 

Thed^endants  declined  to  answer  this  interrogaiory 
on  the  ground  that  tltey  had  no  personal  know- 
ledge of  these  matters,  and  thai  the  only  informa- 
tion they  had  relating  to  these  matters  was  derived 
from,  confidential  eomnncnications  between  them 
and  their  solicitors  in  reference  to  their  defence  of 
the  aetUni. 

TTte  plaintiffs  took  out  a  summons  to  compel  the 
dejendarUs  to  make  a  better antwar  to. the  inter- 
rogatory. 

Held,  that  H  was  not  sufficient  for  the  defeiidants 
to  say  that  they  hcul  no  personal  knowledge  of  the 
tubjeiu  of  the  intm-rooaiory ;  that  they  were  bound 
to  state  as  to  their  information  and  belief;  that 
the  information  obtained  from  their  solicitors 
relating  to  these  matters  was  not  privileged;  and 
that  the  defendants  must,  therefore,  make  a  further 
answer. 

By  their  amended  statement  of  claim,  delivered 
on  the  19th  May  1884,  the  plaintiffs,  Foakes  and 
White,  alleged  that,  on  the  28th  Sept.  188S,  the 
defendants,  wehb  and  Gibbons,  who  were  partners, 
entered  into  an  agreement  with  White  for  the  sale 
to  him,  at  the  price  of  3301.,  of  a  field  known  as 
the  High-street  Field,  at  Great  Dunmow;  that 
White  on  that  day  paid  to  Webb  and  Gibbons  the 
sun  of  10{.  as  a  deposit  in  part  parment  of  the 
purchase  money;  and  that  Gibbons,  in  the 
presence  and  by  the  authority  of  Webb  wrote 
oat  and  signed  a  receipt  or  memorandum,  as 
follows : 

Sept.  28,  1883.— BeouT«d  from  Mr.  J.  P.  Wliite  the 
■am  of  101.,  M  dspoiit  on  aale  of  High-street  Field  tor 
330t.    Parahaae  to  be  oompleted  br  the  25th  Deo.  1888. 

lOi.  Of.  Od.  WZBB  AND  OtBBOMB. 

The  plaintiffs  also  alleged  that  the  agreement 
was  entered  into  by  White  at  the  request  and  for 
the  benefit  of  Foakes;  that,  on  the  29th  Nov. 
1883,  White,  by  deed  of  that  date,  conveyed  to 
Foakes  all  his  interest  in  the  High-street  Field 
under  the  agreement ;  that  notice  of  such  convey- 
ance was  immediately  given  to  the  defendants; 
and  that  the  receipt  of  such  notice  was  at  once 
acknowledged  by  their  solicitors. 

The  plaintiffs  further  alleged  that  the  defen- 
dants had,  in  spite  of  numerous  applications  to 
them,  neglected  and  refused  to  deliver  any 
abstract  of  their  title  to  the  field,  or  to  complete 
the  agreement,  and  threatened  to  sell  the  field  to 
other  persons  without  regard  to  the  agreement. 

The  plaintiffs  claimed  specific  performance  of 
the  agreement. 

By  their  amended  statement  of  defence, 
delivered  on  the  26th  May  1884,  the  defendants 
alleged  that  the  receipt  did  not  contain  the  true 
terms  of  the  agreement  between  White  and  the 
defendants;  that  the  agreement  between  them 
was  a  verbal  agreement  made  before  the  receipt 
was  signed ;  and  they  stated  the  terms  of  such 
i^preement. 

The  plaintiffs  thereupon  delivered  the  following 
interrogatories  to  the  defendants : 


1.  Is  it  not  the  fact  that  it  wu  not  a  term  or  part  of 
the  agreement  for  nale  in  the  pleadings  mentioned  that 
the  defendant!'  solioitors,  Menn.  Wade,  Wis,  and 
Wade,  should  act  ai  eoUoitoTs  for  the  plaintiff  'White  in 
oariTUig  ont  snoh  agreement?  If  the  oonttarjr,  state  the 
oooaeion  on  whioh  snoh  term  was  agreed  npon,  between 
what  persons  it  was  so  agreed,  by  whom  it  was  first 
suggested  that  snoh  a  term  ehoold  form  part  of  the 
agreement,  and  as  nearly  as  yon  can  the  snort  eSeot  <^ 
the  conversation  or  disonssion  in  whioh  it  was  so 
■greed? 

2.  Is  it  not  the  taet  that,  between  the  ISth  Nov.  1888 
and  the  date  of  the  delivery  of  the  defence  in  this  action, 
nnmerons,  or  some,  and  how  many,  iDterriem  took  plaoe, 
and  a  lar^  amount  of  correspondence  passed  between 
the  plaintiffs'  soUdtor,  Mr.  £.  T.  Foakes,  snd  the  defen- 
dants' said  solicitors,  and  also  brtween  Charles  Came 
Lewis  and  the  d^endanta'  said  solioitors,  or  one  of  them, 
in  relation  to  the  said  agreement,  and  to  the  terms  and 
completion  thereof ;  and  is  it  not  the  fact  that,  from  the 
date  of  the  said  agreement  (>'.«.,  the  28th  Sept.  ISSS)  nntil 
the  delireiT  of  the  defence^  it  was  never  sttggested  or 
alle^td  to  tne  plaintiffs,  or  either  of  them,  or  their  said 
solicitor,  by  the  ddTandants,  or  their  said  solicitors,  that 
it  #aa  any  part  or  term  of  the  agreement  that  the  defen- 
dants' said  solioitors  should  act  as  woUcitors  for  the 
nUintifl  White  in  relation  to  the  sale  ?  Or  let  the  dofan- 
danta  state  the  occasions  on  whioh,  and  the  terms  in 
which,  such  suggestion  or  allegation  was  made,  and  to 
whom. 

The  defendants'  answers  were  as  follows  : 

1.  It  is  Bot  the  fact  that  it  was  not  a  term  or  part  of 
the  agreement  tor  sale  in  the  pleadings  mentioned  that 
onr  solioitors,  Messrs.  Wade,  Wiz,  and  Wade,  shoald 
aot  as  solicitors  for  the  plaintiff  White  in  carrying  ont 
such  agreement.  Snoh  term  was  agreed  upon  between  ns 
and  tiie  plaintiff  White  as  part  of  the  agreement  for  sale 
when  such  agreement  was  made. 

It  was  first  suggested  by  us  that  snoh  a  term  shoald 
form  part  of  the  agreement.  The  short  effect  of  the 
conversation  or  disonssion  in  which  it  was  so  agreed  ia 
that  it  was  agreed  that  the  plaintiff  White  should  pur- 
chase Hich-sireet  Field  on  the  terms  stated  in  paragraph 
2  of  onr  amended  defence. 

2.  We  decline  to  answer  the  second  interrogatory,  so 
far  as  it  relates  to  oommnnications  between  onr  solici- 
tors and  other  persons,  on  the  gronnd  that  wa  hare  no 
personal  knowledge  of  these  matters,  and  that  the  only 
information  we  have  relating  to  these  matters  ia  derivea 
tirmn  ocnnfldeDtial  oommnnioationa  between  ns  and  onr 
said  soUcitors  in  reference  to  onr  defence  of  this  action. 
It  is  not  the  fact  that  from  the  date  of  the  said  agrse- 
ment  (t.«.,  the  28th  Sept.  1888)  nntil  delivery  of  the 
ddTenoe,  it  was  never  suggested  or  alleged  by  ns  to  the 
plaintiffs  or  their  soUoitor  that  it  was  any  part  of  the 
term  of  the  agreement  that  oar  said  solicitors  should  act 
as  solicitors  for  the  plaintiff  White  in  relation  to  the 
sale.  Such  snggastion  or  ^legation  was  made  by  ns  to 
the  plaintiff  WUte  at  tiM  time  when  the  said  agreement 
was  made,  and  was  also  made  by  the  defendant  Thomas 
Gibbons  to  the  pli^tilf  White  at  an  interriew  between 
the  said  defendant  and  plaintiff  whioh  took  place  on  or 
shorUy  after  the  28th  Sept.  1883,  when  the  said  defendant 
stated  that  the  only  reason  why  we  acid  to  the  said  plain- 
tiff without  a  formal  contract  was  that  it  was  agreed 
that  our  said  solioitors  shonld  aot  for  both  parties. 

The  plaintiffs  then  took  out  a  summons  for 
better  answers  by  the  defendants  to  the  interro- 
gatories. 

The  summons  was  adjourned  into  court  at  the 
instance  of  the  defendants,  and  now  came  on  to 
be  heard. 

Lyttelton  Chubb,  for  the  plaintiffs,  in  support 
of  the  summons. 

Levett,  for  the  defendants,  eonirct. 

Lyttelton  Chubb,  in  reply,  cited 

Bray's  Law  of  Discovery,  pp.  301, 431 ; 
Bvmeily  v.  Schultniierg ,  7  JSast,  357 ; 
Griffith  V.  Davits,  5  B.  *  A.  502j 
Pantt  V.  North  Metropolitan  rramways  Company, 
48L.T.Bep.N.3.rai. 
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Kat,  J. — I  think  I  mast  stop  you,  Mr.  Chubb. 
1  mnst  Sa,y  that,  in  my  opinion,  this  is  rather  like 
a  revival  of  the  old  disputes  about  interrogatories. 
However,  my  duty  is  to  determine  whether  a 
further  answer  ought  to  be  given  to  these  inter- 
rogatories. As  to  the  first,  it  is  substantially 
answered.  The  second  is  this :  [His  Lordship 
read  the  second  interrogatory,  and  continued  :J 
The  answer  was  as  follows :  "  Wo  decline  to  answer 
the  second  interrogatory,  so  far  as  it  relates  to 
communications  between  our  solicitors  and  other 
persons,  on  the  ground  that  we  have  no  personal 
knowledge  of  these  matters."  That  is  not  enough. 
They  are  bound  to  state  as  to  their  information 
and  belief,  and  upon  that  they  do  not  say  a  word. 
But  then  they  go  on  to  say :  "  'The  only  information 
we  have  relating  to  these  matters  is  derived  from 
confidential  communications  between  us  and  our 
said  solicitors,  in  reference  to  our  defence  of  this 
action."  That  comes  to  this :  "  Whether  our 
solicitors  have  had  commnnications  with  the  other 
side  or  not  is  a  fact  of  which  we  have  no  personal 
knowledge.  We  have  information  which  our 
solicitors  have  given  us,  but  we  say  that  that  is  a 
confidential  and  privileged  communication."  Sup- 
pose a  letter  had  been  written  by  the  solicitor  of 
the  one  side  to  the  solicitor  of  the  other  side,  and 
it  became  important  to  prove  the  handwriting, 
and  one  of  the  parties  to  the  action,  in  reply  to  an 
interrogatory  as  to  the  handwriting,  said,  "  I 
have  no  personal  knowledge  of  the  handwriting,  ' 
and  any  information  I  may  obtain  from  my  soli- 
citor is  privileged."  Would  such  an  answer  be 
«nough  F  In  my  opinion ,  such  information  cannot 
be  privileged.  That  would  be  an  entire  per- 
version of  the  rule  of  privilege  as  to  protected 
communications.  The  fact  that  the  solicitor 
was  the  person  who  signed  a  particular  letter 
cannot  be  a  confidential  communication?  Sup- 
pose the  solicitor  himself  was  asked  that  question 
in  the  witness-box,  he  could  not  claim  privilege, 
and  would  be  obliged  to  answer.  If  he  mast 
answer,  can  his  client  refuse  to  do  so  because  he 
has  no  ])ersonal  knowledge,  and  the  only  informa- 
tion he  can  get  is  from  the  solicitor,  who  would 
be  bound  to  answer  ?  The  privilege  of  the  soli- 
citor is  the  privilege  of  the  client.  How  can  there 
be  a  confidential  communication  of  an  outside 
fact  P  I  will  now  go  to  the  authorities.  The  cases 
that  touch  the  question  most  nearly  are,  first  of 
all,  those  collects  in  Mr.  Bray's  excellent  book  on 
Discovery,  at  pages  138  and  "434.  Take  the  case 
of  Griffith  V.  Baines  (5  B.  &  A.  502)  which  has 
been  referred  to.  In  that  case  "  it  was  said  (I  am 
reading  from  Mr.  Bray's  book)  that  an  attorney 
could  not  refuse  to  state  what  he  had  communi- 
cated to  the  opposite  party  by  older  of  his  client, 
for  it  was  not  a  confidential  disclosure  but  an 
open  communication  from  one  adversary  to 
another — something  which  had  been  already  said 
to  the  plaintiff  ....  and  accordingly  he  was 
held  bound  to  state  what  passed  at  a  conversation 
between  the  plaintiff  and  the  defendant  respecting 
a  compromise  at  which  he  was  present  as  the 
defendant's  solicitor."  So  here,  tne  question  is 
what  did  the  defendants'  solicitors  say  to  the 
other  side  ?  As  a  solicitor  never  could  protect 
himself  from  answering  that  question  if  he  were 
in  the  witness-box,  it  seems  to  me  ridiculous  to 
say  that  a  client  can  refuse  to  answer  an  inter- 
rogatory as  to  that  external  fact  on  the  groand 
that  his  information  is  privileged.    It  seems  to  me 


that  that  is  wrong.  The  whole  thing  is  very  idle, 
though  I  cannot  say  that  it  is  wholly  irrelevant 
to  the  matters  which  are  going  to  trial ;  and,  there- 
fore, although  I  think  there  must  be  an  order  for 
a  further  answer  to  this  interrogatory,  I  decline 
to  give  costs  of  this  application. 

Solicitor  for  the  plaintiffs,  Edurard  Thomat 
Fodkea. 

Solicitors  for  the  defendants,  Park  Kelton, 
Morgan,  and  GemvteU,  agents  for  Wade,  Wix,  and 
Wade,  Dunmow. 


Aiiff.  1  aM  2,  1884. 
(Before  Noeth,  J.) 

The  M.v\qb,  <tc.,  of  Xew  Wixdsor  r.  ST0VEi,L.{a) 

Local  Board  of  Health — Ultra  virea — PiMie  Health 
Act  1848,  «.  48 — Premises  beyond  limit  of  dittriti 
— Agreement  for  eonneeling  sewer — i)raitiage  of 
houses  liereafier  to  be  erected. 

The  defendant*  were  the  oicners  of  the  Clewer  etitUe 
of  142  acres,  of  tehieh  sixteen  were  wUhin  and 
the  remainder  without  the  limits  of  the  bormigh  of 
New  Windsor,  for  which  the  plaintiffs  were  the 
local  board  of  health.  By  an  indenture  dated  tie 
3rd  Aug.  1857  the  local  board  of  lieaUh  of  thai 
date  had  graiUed  to  tlte  predecessor  in  title  of  the 
defendants,  his  lieirs  aiid  aesigns,  in  considera- 
tion of  his  having  constructed  a  certain  sewer,  and 
of  a  payment  of  lOZ.  o  year,  "  leave  and  licence  to 
drain,  carry  off,  and  permit  to  flow  off  into  and 
through  a  certain  drain  within  tlie  limits  of  the 
said  district  all  the  drainage  and  sewage  from 
the  property  and  houses  then  belonging  to  him  at 
•  Clewer,  aiid  any  liottses  thereafter  to  be  erected  on 
the  said  property."  There  was  ai  the  dale  of  tke 
indenture  only  one  street  of  houses  on  the  said 
property  outside  tlie  limits  of  the  district ;  many 
■  otliers  luid  since  beenb u ilt.  Th is  was  an  action  to 
set  aside  this  deed  as  ultra  viressofar  a*  itrelaied 
to  houses  not  erected  at  this  date. 

Held,  that  sect.  48  of  the  Public  Heaith  Act  1848, 
tmider  which  the  board  acted  in  executing  the 
deed,  only  gave  them,  the  power  of  making  the 
terms  and  conditions  tijjon  which  a  sewer  might 
be  connected  with  their  system,  and  so  Imtg  as  the 
sewer  remained  the  same  no  complaint  could  be 
made  of  the  amount  of  sewage  sent  down  U ;  there- 
fore the  agreement  was  not  ultra  vires. 

The  plaintiffs  in  this  action  were  the  urban  sani- 
tary authority  for  the  borough  of  New  Windsor. 
The  defendants  were  the  persons  entitled  undo- 
the  will  of  one  Arthur  \  ansittart  to  an  estate 
called  the  Clewer  estate  in  the  neighbourhood  of 
New  Windsor,  whereof  eighteen  acres  were 
within  and  three  hundred  and  sixieen  acres  or 
thereabouts  without  the  boundaries  of  the 
borough.  Of  the  part  without  the  boundaries  one 
hundred  ond  twenty-four  acres  or  thereabouts 
were  suitable  for  building  purposes. 

By  nn  indenture  dated  the  3rd  Aug.  1857,  made 
between  Arthur  Vansittart,  the  predecessor  in 
title  of  the  defendants,  of  the  one  part,  and  the 
Windsor  Local  Board  of  Health,  the  then  sani- 
tary authority  for  the  borough  of  New  Windaw, 
of  the  other  part,  after  reciting  that  the  local 
board  hod  constructed  and  laid  down  a  system  of 
drains  and  sewers  for  the  purpose  of  draining  the 
district  of  Windsor,  in  the  county  of  Berks,  and 
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that  the  said  A.  Yansittart  was  the  owner  of  large 
property  and  numerous  houses  forming  a  street 
called  Bexley-street,  at  Clewer,  in  the  said 
county,  which  were  adjoining  or  near  to,  but 
beyond  the  limits  of,  the  said  district,  and  had 
applied  to  the  said  local  board  for  permission  to 
carry  the  drainage  and  sewage  of  the  said 
property  and  houses  along  the  line  of  a  drain 
therein  mentioned,  so  as  to  communicate  with  and 
mn  into  the  said  district  system  of  drains  and 
'sewers,  and  that  the  local  bcwrd,  in  pursnance  of 
the  Local  Public  Health  Act  1848,  had  agreed  to 
grant  him  such  permission  upon  the  terms  and 
conditions  that  he  should  constmct  and  execute 
the  works,  and  pay  the  yearly  sum,  and  observe 
and  perform  tne  other  acts  thereinafter  men- 
tioned; the  said  A.  Yansittart  agreed  to  con- 
stmct certain  brick  barrel  drains,  and  do  certain 
other  works  for  the  benefit  of  the  local  board,  and 
to  pay  102.  a  year  to  the  local  board,  their 
successors  andassigns,  so  long  as  they  should  drain 
and  carry  off,  or  permit  to  flow  off,  the  drainage  and 
sew^e  of  the  said  property  or  houses  belong- 
ing to  him  the  said  A.  Yansittart  as  aforesaid,  or 
any  part  thereof,  through  the  said  barrel  drains, 
and  the  said  local  board  covenanted  in  the  follow- 
ing words : 

Th«  said  looal  iotxA  do  five  and  grant  nnto  the  said 
Arthur  Vaniittart,  hii  heirs  and  asmgns,  fnll  and  free 
leaTe,  lioenoe,  and  permiuion  for  him  and  them  to  drain 
and  emrrj  off,  and  permit  to  flow  off  into  and  throngh  the 
■aid  barrel  drain,  ao  to  be  oonatmoted  between  the 
points  therein  ipeoified,  within  the  limits  of  the  said 
diatriot,  all  the  drainage  and  sewage  from  the  said 
jsopertT  and  honsei  now  belonging  to  him,  the  said 
Artanr  Yanaittart,  at  Clewer  aforesaid,  and  any  hooaes 
hereafter  to  be  erected  on  the  aaid  property,  and  will 
afford  free  paaaage  to  all  the  drainage  and  aewage  from 
the  aaid  barrel  drain  into  their  main  sewer. 

At  the  date  of  the  said  indenture  there  were 
npon  the  Clewer  estate  only  about  fifty  houses, 
but  the  laying  out  of  tfao  whole  for  building  was 
in  contemplation.  Before  the  date  of  the  com- 
mencement of  the  action  many  more  houses  had  been 
erected,  and  the  whole  of  the  estate  was  being  laid 
out  for  building,  and  intended  to  be  rapidly  built 
over.  At  the  date  of  the  indenture  the  main 
sewer  of  the  board  of  health  drained  into  a  brook 
communicating  with  the  Thames.  Subsequently 
the  plaintiffs  were  compelled  by  proceedings 
under  the  Thames  Navigation  Act  1866,  and  the 
Ki-rers  Pollution  Prevention  Act  1876,  to  con- 
struct  works  for  the  interruption  of  their  sewage, 
to  convey  it  some  distance  from  the  borough,  and 
there  deodorise  and  deal  with  it  in  a  way  involv- 
ing considerable  expense  in  pumping  and  other- 
wise. 

The  plaintiffs  brought  this  action  in  Scptemlier 
1877,  asking  that  the  indenture  of  the  3rd  Aug.  1857 
might  be  declared  ulira  cirea  and  void,  and  for  an 
injunction  restraining  the  elefcndants  from  send- 
ing any  sewage  into  the  plaintiffs'  system  of 
sewors. 

Sect.  48  of  the  Public  Health  Act  1848,  under 
which  the  Board  of  Health  purported  to  act  in 
executing  the  indenture  in  question,  provides : 

That  any  owner  or  ooenpier  of  piemisea  adjoining  or 
near  to,  bnt  beyond  the  limits  of  any  distriot,  may  oaaae 
any  sewer  or  drain  of  or  from  anoh  premite*,  to  commu- 
nicate with  any  aewer  of  the  looal  b«ud  of  health,  npon 
■neh  terms  and  oonditions  as  rhall  be  agreed  npon 
between  sndh  owner  nr  ooonpier,  and  anoh  lo<sl  board,  or 
in  ease  of  diapnte  aa  shall  be  aettled  by  arbitration,  in 
the  manner  proTided  by  this  Act. 


By  the  interpretation  clause  it  was  provided 
that  the  word  premises  shall  include  messuages, 
buildings,  lands,  and  hereditaments  of  any 
tenure. 

The  plaintiffs  also  claimed  to  have  the  deed 
rectified  on  the  ground  that  it  was  only  intended 
by  the  parties  to  apply  to  the  sewage  from 
existing  nouses,  but  the  Court  held  that  ther© 
was  no  evidence  of  any  ground  for  such  recti- 
fication. 

Baceij,  (^.C,  Eceritt,  Q.C.,  and  Chadwich  Healy 
for  the  plamtiffs. — ^The  local  board  had  no  power 
to  make  a  contract  except  with  respect  to  exist- 
ing  buildings.  The  right  given  by  the  Act  is  for 
the  owner  or  occupier  of  premises  to  connect  a 
sewer  or  drain,  that  is,  for  the  owner  or  occupier 
of  existing  prembes,  and  the  board's  right  to  inakc 
terms  must  be  correlative  to  the  right  to  connect. 
I'he  local  board  were  trustees  to  make  the  best 
terms  they  could  for  the  ratepayers,  and  had  no 
more  right  to  contract  for  the  future  than 'a 
trustee  ior  sale  has  to  give  an  option  to  purchase 
at  a  future  time : 

Clay  T.  Rvgiyri,  h  De  Q.  &  8.  768; 
Oeaanic  Sttam  ifavig<ttion  Company  r.  Sutherberry, 
43  L.  T.  Bep.  N.  S.  743 ;  16  Ch.  Div.  236. 

Even  if  this  deed  had  been  the  grant  of  an 
ordinary  easement  the  grantee  could  not 
materially  increase  the  burden,  but  would  be 
restricted  to  a  reasonable'  use  for  the  purpose 
of  the  land  in  the  condition  it  was  when  the  grant 
was  made: 

Wood  V.  Saundera,  32  L.  T.  Bep.  N.  S.  363 ;  L.  Bep. 
10  Ch.  582. 

Hero  the  local  board  contracted  to  grant  aa 
easement,  and  it  must  be  construed  in  the  same 
way.  At  least  we'are  entitled  to  an  injunction  as 
to  future  houses : 

Attomey-Oentral  r.  Acton  Local  Board,  47  L.  T.  Bep. 
N.  S.  510j  22  Ch.  Div.  221. 

The  effect  of  the  agreement  as  it  stands  is  to 
compel  the  ratepayers  of  New  Windsor  to  incur  a 
constantly  increasing  expense  in  diapasing  of  the 
sewage  of  the  Clewer  estate,  while  its  inhabitants 
bear  no  share  of  the  increased  expense,  and  pay 
only  the  original  sum  of  lOl.  a  year,  however 
much  the  cost  of  dealing  with  their  sewage  may 
increase.  The  agreement  was  entered  into  upon 
the  understanding  that  the  local  board  would  be 
allowed  to  go  on  turning  the  sewage  into  the 
Thames.  It  cannot  be  maintained  now  that  cir- 
cumstances have  altered. 

The  Solicitor-General,  Barler,  Q.C.,  and  Be 
Castro  for  the  defendants,  the  trustees  of  the  will 
of  Arthur  Yansittart. — It  is  not  correct  to  say 
that  the  Act  of  1848  vests  in  the  local  board  a 
trust,  or  a  power  in  the  nature  of  a  trust,  to  make 
these  arrangements.  The  section  gives  the 
adjoining  owner  a  right  to  connect  his  sewer.  The 
terms  are  to  be  agreed  with  the  board,  and  no 
doubt  it  is  their  duty  to  see  that  the  terms  are 
fair,  but  they  cannot  refuse  to  allow  the  con- 
nection. If  the  parties  cannot  agree  the  terms 
are  to  be  settled  by  arbitration  under  the  Act  of 
lS-1-8,  and  by  the  court  under  the  Act  of  1875,  which 
is  now  substituted  for  that  Act;  an  agreement 
settled  by  the  court  could  hardly  be  ultra  vires. 
The  Act  gives  the  board  no  power  to  regulate  the 
amount  of  se^rage  to  be  sent  down  the  sewer,  but 
only  to  give  leave  to  connect  it.^-^When  it  is 
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comiected  the  board  must  deal  with  all  the  sewage 
which  can  be  properly  sent  down  it: 

Jfrncington  Local  Board  t.  Cottingham  Local  Board, 
40  L.  T.  Hep.  N.  S.  58 ;  12  Ch.  IKt.  725. 

It  is  not  true  there  is  no  limit,  the  limit  is  the 
capacity  of  the  sewer  connected,  it  cannot  be 
enlarged  without  fresh  terms.  On  the  construc- 
tion contended  for  by  the  other  side  it  would  be 
impossible  to  construct  a  sewer  till  all  the  houses 
were  built,  or  a  fresh  agreement  mast  bo  made  on 
the  erection  of  every  new  house.  We  only  ask  tot 
the  grammatical  construction  of  the  Act.  There 
is  no  ground  for  receding  into  it  the  words  "  in  its 
present  state." 

B.  B.  Borers  and  Bruce  for  different  parties 
beneficially  interested  under  the  wiU. 

Davey,  (^.C.  in  reply.— The  board  must  have 
some  definite  basis  upon  which  to  decide  what 
terms  to  exact,  and  the  only  basis  is  the  state  of 
the  property  at  the  time.  It  is  impossible  to 
know  what  would  be  a  fair  compensation  for  per- 
mission to  send  down  the  sewage  of  a  wholly 
indefinite  number  of  bouses.  [Nokth,  J.  referred 
to  Netoeomen  v.  CouUon,  36  L.  T.  Rep.  N.  S.  385 ; 
5  Ch.  Div.  142.]  There  the  court  came  to  the 
conclusicm,  on  the  construction  of  the  deed,  that 
there  was  a  g^ant  of  a  general  right  of  way  for 
all  purposes,  and  the  case  of  United  Land  Com- 
pany V.  Great  Eattem  Railway  Company  (L.  Rep. 
17  Eq.,  158)  was  decided  on  the  same  ground^. 
In  Newi-ngton  Local  Board  v.  Cottingham,  Local 
Board  (uhi  auip.)  the  contract  was  between  two 
local  boards,  and  the  only  point  decided  was  that 
it  must  be  read  subject  to  the  Act.  The  New- 
ington  Board  agreed  to  take  all  sewage  projjerly 
coming  down  the  sewers  of  the  Cottingham 
Board,  and  it  was  held  they  must  take  the 
sewage  from  persons  outside  the  district  which 
the_  Cottingham  Board  were  under  a  statutory 
obligation  to_  take.  Mr.  Vansittart  is  under  no 
statutory  obligation  to  connect  the  drains  of  new 
houses  with  his  sewer.  Every  time  he  does  so  he 
indirectly  connects  them  with  the  board's  sewer, 
and  that  needs  a  fresh  ag^reement. 

NoKTH,  J. — There  are  three  questions  raised  in 
this  case.  The  first  I  will  deal  with  is  the  question 
whether  the  deed  as  it  stands  now  is  correct  or 
not,  or  whether  the  intention  of  the  parties  really 
was  something  different,  and  the  (feed  must  be 
pat  into  a  right  sh^ie  so  as  to  represent  what  was 
their  intention.  [His  Lordship  then,  after  stating 
the  facts  as  above,  went  through  the  evidence  as  to 
the  negotiations  between  the  parties,  and  stated  his 
conclusion  that  no  rectification  could  be  directed 
on  that  gfround.]  Then  it  is  said — and  this  is  the 
second  point — that  the  deed  itself  was  vUra  viret, 
because  the  board  were  in  effect  entering  into  a 
bargain  which  amounted  to  a  settlement  of  the 
price  to  be  paid  for  every  future  communication 
made  with  the  sewer  of  the  board,  and  that  this 
was  outside  their  powers.  That  would  not  enable 
me  to  say  the  deed  was  void.  As  regards  the 
surface  _  drainage,  and  as  regards  the  existing 
houses,  it  is  clear  beyond  all  question  that  it  was 
most  certainly  and  entirely  within  their  powers. 
The  only  ouestion  therefore  is  whether  it  can  be 
said  that  tney  were  doing  what  was  beyond  their 
powers  as  regarded  houses  that  were  not  in 
existence  at  that  time,  but  should  be  erected 
afterwards.  The  words  of  the  section  are  :  [His 
Lordship  read  the  section  set  out  above.]    Now 


it  is  said  that  that  conferred  a  discretioiuuy 
power  upon  the  board  as  trustees,  or  quasi 
trustees,  and  that  they  would  not  exercise  tfaat 
with  respect  to  the  sale  of  property  or  agreeing 
for  communications  to  be  made,  or  anything  of 
that  sort,  except  with  respect  to  what  was 
actually  being  done  at  the  time,  and  it  is  said,  in 
effect,  that  that  arrangement  was  a  bargain  mjade 
with  respect  to  every  connection  made  after  its 
date,  of  a  drain  from  a  house  not  then  existing  to 
the  board's  sewer  either  mediately  or  immediately. 
It  does  not  seem  right  to  say  that  under  that 
section  the  board  are  acting  as  trustees  in  the 
sense  in  which  it  was  put.  No  doubt  it  is  left  to 
them  to  settle  the  terms  and  conditions  on  which 
this  is  to  be  done,  and  inasmuch  as  those  terms 
and  conditions  were  not  affecting  them  in- 
dividually or  personally,  but  affecting  the  rate- 
payers, they  were  acting  on  behalf  of  all  persons 
as  to  that,  but  the  power  to  make  an  arrange- 
ment given  is  to  make  an  arrangement  as  to  tne 
terms  and  conditions  upon  which  the  thing  is  to 
be  done.  There  is  nothing  whatever  which  enaUea 
them  to  say  it  shall  not  be  done  at  alL  Under  this 
Act,  in  case  the  terms  should  not  be  agreed  upon, 
they  mi^t  be  settled  by  arbitration.  Under  the 
Public  Health  Act,  passed  in  the  year  1866,  for 
the  first  time  an  adoitional  power  was  given  of 
having  disputes  settled  by  two  justices,  and  that 
clause  in  effect  is  added  to  the  Public  Health  Act 
of  1875;  bat  instead  of  two  justices  a  court  of 
summary  jurisdiction  is  put  in,  which  means  the 
same  thing.  That  being  ao,  it  is  a  case  in  which, 
in  my  opimon,  the  owner  of  the  adjoining  property 
has  a  right  to  have  this  communication  made, 
and  that  was  decided  bv  Malins,  Y.C.  in  the  case 
I  have  referred  to  of  The  NewingUm  Local  Board 
V.  The  Cottingham  Local  Board  (ubi  •up.).  He 
says  (12  Ch.  Div.  p.  733):  "I  have  paid  great 
attention  to  the  case,  which  has  been  ably  argued, 
and  I  feel  bound  to  come  to  the  conclusion  that  it 
is  the  right  of  every  owner  without  the  district 
to  consider  what  will  be  most  convenient  to  him. 
It  cannot  I  think  be  better  illustrated  than  by  the 
case  of  the  Botanic  Garden,  which  lies  immediately 
contiguous,  so  that  nothing  could  be  more  advan- 
tageous to  them,  nothing  more  obvious  to  them, 
when  building  npon  their  ground,  than  to  do  that 
which  it  would  be  their  duty  to  do,  and  drain  into 
the  nearest  sewer;  and  that  sewer  is  the  sewer  of 
the  Cottingham  district."  I  should  say  that  as 
regards  the  Botanic  Grardens  they  were  the 
proprietors  of  I  think  fifty-five  acres  of  land, 
which  they  were  proceeding  to  lay  out  for  bnild- 
ing  ground  with  villa  residences,  so  that  there 
was  a  building  estate  of  a  considerable  size.  Then 
he  proceeds  :  "  That  is  the  right  which  they  have 
proceeded  to  exercise,  and  that  is  the  right  which 
according  to  my  view  is  clearly  conferred  upon 
them  by  sect.  22  of  the  Act  of  1876,  or  by  the  Act 
of  1866,  to  which  I  have  just  referred,  or  in  the 
present  case  by  the  Public  Health  Act  of  1848, 
sect.  48  of  which  I  have  just  read.  If  that  is  so 
there  is  a  right  on  the  part  of  Mr.  Vansittart  here 
to  have  this  sewer  made  to  communicate  with  the 
land.  The  terms  no  doubt  are  to  be  settled  and 
fixed  upon  by  the  parties,  and,  if  they  cannot 
agree,  tne  terms  are  to  be  settled  by  arbitration, 
and  when  settled  by  arbitration,  notwithstand- 
ing any  opposition  on  the  part  of  the  board,  would 
be  binding,  and  upon  those  terms  being  complied 
with  the  right  to  connect  the  sewer  is  to  take 
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place.  As  Boon  as  that  is  done  eTeiTthing  con- 
templated by  the  section  has  been  done.  The 
terms  and  conditions  have  been  agreed  upon  by 
the  parties,  or  have  been  settled  for  them  by  a 
power  which  has  the  right  to  settle  them,  the 
connection  has  taken  place,  and  I  do  not  see  how 
after  that  anything  further  remains  to  be  done. 
It  is  said  the  board  would  be  in  a  difficulty  in 
seeing  what  terms  to  settle  on,  because  they  could 
not  know  what  would  be  done  with  the  land,  how 
many  honsos  might  be  bnilt  on  it,  or  what  burthen 
might  be  cast  on  them.  That  is  one  of  the  diffi- 
culties they  have  to  deal  with,  and  they  must 
deal  with  it  by  taking  care  that  the  terms  which 
are  provided  limit  the  number  of  houses,  or 
require  a  payment  in  respect  of  them  which  will 
be  a  fair  remuneration  lor  what  -  is  done.  As 
Malins,  Y.C.  pointed  ont  in  the  same  rase,  that  is 
the  positioaof  the  board.  He  says,  "  It  appears  to 
me  that  when  the  Newington  Board  entered  into 
this  arrangement  with  the  Cottingham  Board, 
they  were  bound  to  consider  what  under  the 
existing  law  was  the  chance  of  the  drainage  being 
increased  by  persons  other  than  those  who  had  a 
strict  right  to  drain  into  the  Cottingham  sewer. 
They  were  bound  to  enter  into  a  calculation  how 
far  the  sewage  wonld  be  increased,  and  to  make 
their  sewer  of  the  size  which  was  calculated  not 
only  to  dispose  of  the  actual  sewage,  but  of  that 
sewage  which  would  be  added  to  it  in  the  exercise 
of  the  powers  which  appear  then  to  hare  existed, 
and  which  undoubtedly  exist  under  the  subse- 
quent Act  of  Parliament.  Therefore  it  it  an  in- 
conTenience  which,  as  it  appears  to  me,  they  are 
bound  to  suffer,  and  the  rignt  is  perfectly  clear." 
Therefore  Mr.  Yansittart  having  a  right  to  have 
this  connection  made 'immediately,  and  all  the 
terms  of  the  section  carried  out  immediately,  the 
board  must  do  the  best  they  can  for  the  purpose 
of  fixing  the  terms,  and  they  must  fix  them  fairly 
and  reasonably,  and  those  terms  must  be  complied 
with,  or  else  ihe  connection  cannot  be  made,  and, 
as  soon  as  these  terms  and  conditions  have  been 
complied  with  the  connection  is  to  be  made,  and 
as  it  seems  to  me,  there  is  an  end  of  the  matter. 
Under  those  circumstances  the  section  is  equiva- 
lent,in  my  opinion,  to  the  confernngof  a  right  upon 
the  owner  of  the  adjoining  land  to  hare  this  com- 
munication made,  and  for  that  purpose  to  use  the 
communication  when  made  for  the  purpose  for 
which  the  sewer  is  made.  There  are  no  express 
words  directing  it,  but  I  consider  that  the  direc- 
tion that  the  communication  may  be  made  carries 
with  it  the  right  to  do  what  was  the  only  purpose 
in  contemplation  when  the  arrangement  to  make 
the  communication  is  made.  Then  it  is  said  that 
this  must  be  limited  in  some  way  to  the  property, 
in  the  state  in  which  it  actnally  existed  at  the 
time,  and  that  the  occupier  of  premises  here,  that 
is  to  say,  the  occupier  of  lands,  buildings,  or  here- 
ditaments who  has  put  the  section  into  play  must 
have  this  right  conferred  on  him  simply  with 
respect  to  the  land  as  it  stood  at  the  time,  and  so 
as  not  to  be  capable  of  any  alteration,  and  it  was 
said  the  case  of  Wood  v.  Saunders  (ubi  »iip.)  was 
an  authority  for  that.  I  do  not  think  it  is  any- 
thing of  the  sort.  If  the  judgment  of  Hall,  Y.C. 
is  looked  at  in  the  23rd  vol.  of  the  Weekly 
Reporter,  where  it  is  fully  set  out,  instead  of  in 
the  short  note  in  the  Law  Reports,  it  will  be  seen 
that  what  he  went  on  was  the  terms  of  the  express 
grant  as  construed  by  the  various  surrounding 


circumstances  disclosed  on  the  face  of  the  deed. 
It  is  sufficient  to  mention  one.  He  considered 
that  the  grant  of  a  right  of  sewage  was  limited  to 
the  present  house,  because  among  other  reasons  the 
power  to  alter  or  convert  or  make  any  material  or 
substantial  change  in  that  house  was  expressly 
negatived  by  the  terms  of  the  deed  itself ;  that  I8 
to  say,  the  deed  required  the  house  to  remain  as 
it  was,  and  the  grant  of  a  right  of  sewage  must 
be  considered  with  reference  to  the  house  so 
remaining.  In  the  present  case  I  do  not  see  any- 
thing in  the  section  in  terms  mentioning  the 
house  or  premises  being  in  the  st'ate  in  which 
they  were  at  the  time.  In  the  case  of  an  ease- 
ment, where  you  have  to  consider  the  extent  of 
the  easement  not  by  the  terms  of  the  ^rant, 
because  the  grant  is  ex  hypothesi  lost,  but  simply 
from  what  has  been  done,  there  is  no  way  of  ascer- 
taining the  grant  except  by  what  has  been  done 
under  it ;  but  where  you  have  the  grant  in  exist- 
ence before  you,  then  you  do  not  require  to 
measure  it  by  what  has  been  done  under  it,  you 
leave  the  terms  of  the  grant  to  speak  for  them 
selves.  In  WiUiama  v.  James  (16  L.  T.  Rep. 
N.  S.  664;  L.  Hep.  2  C.  P.  577)  Willes,  J.  says: 
"  The  distinction  oetween  a  grant  and  a  prescrip- 
tion is  obvious.  In  the  case  of  proving  a  right  or 
Srescription  the  user  of  the  rignt  is  the  only  en- 
ance.  In  the  case  of  a  grant  the  lan^;uage  of  the 
instrument  can  be  referred  to,  and  it  is  of  course 
for  the  court  to  construe  that  language,  and  in 
the  absence  of  any  clear  indication  of  the 
intention  of  the  parties  the  maxim  that  a  grant 
must  be  construed  most  strongly  against  the 
grantor  must  be  applied.  Accordingly  in  SotUh 
Metropolitan  Railway  Company  v.  Eain  (16  C.  B. 
42),  tmere  a  grant  was  produced  without  stating 
the  object  of  the  grant,  it  was  the  opinion  of  the 
judges  that  the  g^ant  was  general,  and  that  the 
way  in  that  case  might  be  used  to  any  part  of 
the  land  to  wliich  the  way  was  granted."  Then 
again,  in  the  case  which  Mr.  Dayey  mentioned 
this  morning  of  the  United  Land  Compamf  y. 
Oreat  Eastern  Railway  Company  (29  L.  T.  Rep. 
N.  S.  498 ;  L.  Rep.  17  Eq.  168)  it  was  held  that  a 
right  of  way  over  a  railway  was  primd  facie 
general,  and  not  restricted  to  purposes  to  which 
the  land  was  applicable  at  the  time  the  right  was 
g^nted.  [His  Lordship  read  the  head-note  in 
that  case.]  Then  again,  m  the  case  of  Neweom«n, 
V.  Coulson,  to  which  I  referred  Mr.  Dayey  this 
morning,  and  which  was  read,  the  Master  of  the 
Rolls  put  a  very  clear  interpretation  on  the  word 
"  lands."  It  was  said  there  that  he  was  dealidg 
simply  with  the  construction  of  the  Inclosure  Act, 
and  the  award  in  that  particular  case,  and  so  he 
was ;  but  the  observations  he  made  on  the  meaning 
of  the  word  lands  did  not  turn  on  its  meaning  as 
used  there,  but  on  the  general  meaning  of  the 
word  lands,  just  as  the  word  "  lands  "  is  used  in 
the  interpretation  clause  as  one  of  the  things  to 
which  the  word  "  premises  "  in  the  48th  section 
extends.  He  pointed  out  there  that  land  meant 
land  in  its  condition  for  the  time  being,  and  it  is 
not  less  land  in  the  meaning  of  the  award  or  the 
Act  because  afterwards  persons  proceed  to  build 
houses  upon  it.  That  was  a  case  of  a  right  of  way 
to  land.  In  the  present  case  I  am  dealing  with  a 
right  to  have  sewage  flowing  away  from  land. 
It  seems  to  me,  for  the  reasons  given  by  the 
Master  of  the  Rolls,  that  the  right  to  have  sewage 
flow  from  land  means  a  right  to  have  it  flow  from 
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tlie  land  with  such  houses  upon  it  as  may  be 
existinfr  at  the  time  the  right  is  being  exercised, 
and  we  have  nothing  to  do  with  the  houses  exist- 
ing upon  it  at  the  time  the  grant  is  made.  Then  in 
a  more  recent  case  which  I  will  refer  to  without 
Jibing  into  detail  {Fitich  v.  Great  Western  Railway 
C<mpa7iy,  41  L.  T.  Kep.  N.  S.  731 ;  5  Ex.  Div. 
254-),  the  whole  law  was  fully  gone  into,  and  Neuj- 
eomen  t.  CoiiUon  recognised  and  followed.  Those 
eases  satisfy  me  beyond  all  doubt  that  the  proper 
construction  to  be  put  on  the  word  "  premises  " 
as  used  in  t^iis  section  is  not  premises  in  the 
state  in  which  they  are  at  the  time  the  grant 
was  made,  the  Act  passed,  or  the  arrangement 
come  to,  but  that  it  means  the  premises  in  all 
time  according  to  the  state  in  which  they  are  at 
the  time.  It  was  said  that  it  was  almost  impossible 
to  believe  that  such  can  be  the  true  construction 
of  the  Act,  because  the  result  is  so  disastrous  to 
the  board.  To  begin  with,  if  it  was  within  their 
powers  its  turning  out  badly  for  them  would  not 
affect  it,  but  it  seems  to  me  that  in  reality  there 
was  nothing  improvident  or  unreasonable  about 
it.  Whether  the  terms  arrived  at  were  good  or 
bad  I  have  no  means  of  judging,  but  it  seems  to 
me  the  board  were  in  a  position  to  judge  what 
burden  the  existence  of.  the  sewer  would  under  all 
the  circumstances  under  which  it  might  be  used 
cast  upon  them ;  and  I  see  no  reason  to  doubt 
that  they  considered  that  10?.  a  year,  coupled  with 
the  cost,  which  must  have  been  considerable,  of 
making  the  drains  stipulated  for  was  a  fair  pay- 
ment in  return  for  what  was  required.  It  is  quite 
true  that  events  have  taken  place  afterwards 
which  were  not  in  the  contemplation  of  the 
parties  that  would  make  it  desirable  to  throw  a 
larger  burden  upon  the  person  who  owns  the 
houses  here  which  drain  through  this  system  of 
sewage  of  the  local  board,  but  it  does  not  appear 
to  me  that  that  affects  the  question  in  reality  at 
all.  There  is  one  other  observation  which  I  wish 
to  make.  At  the  time  when  this  Act  was  passed 
other  Acts  were  passed  giving  similar  powers 
under  similar  circumstances.  Of  coarse  it  may 
be  said  that  the  construction  of  one  Act  docs  not 
throw  much  lif^ht  on  the  construction  of  other 
Acts.  But  I  think  it  not  immaterial  to  refer  to 
the  Towns  Improvement  Clauses  Act  (10  &  11 
Vict.  c.  34),  which  was  passed  in  1847 ;  the  34th 
section  contains  s  provision  that  "  any  owner  or 
occupier  of  any  lauds  beyond  the  limits  of  the 
special  Act  .  .  .  may  with  the  consent  of  the 
commissioner.^  first  obtained  in  writing,  upon  pay- 
ment to  them  of  a  reasonable  sum  of  money  to 
be  agreed  npon  between  them  .  .  .  cause  to 
branch  into  and  to  communicate  with  any  sewers 
belonging  to  the  commissioners  any  sewer  or  drain 
in  respect  of  the  said  property  which  may  be  law- 
fully made  therefrom,  of  such  siise  and  manner  of 
communication  as  the  commissioners  approve 
of."  Now  the  reasonable  sum  referred  to  there 
must  necessarily  be  a  reasonable  sum  to  be  paid 
at  the  time  once  for  all,  satisfying  everything 
that  would  have  to  be  paid  to  obtain  the 
privileges  conferred  by  the  Act.  And  though 
the  words  of  that  section  are  different  from  the 
48th  section  of  the  Public  Health  Act,  yet  they 
show  that  at  that  time  what  was  contemplated 
was  a  provision  made  once  for  all  like  the  provi- 
sion which  I  consider  was  contemplated  by  the 
48th  section  of  the  Public  Health  Act.  [His 
Lordship  then  examined  the  evidence  upon  the 


point  whether  the  agreement  had  been  entered 
into  on  the  footing  that  the  local  board  wonld  be 
permitted  to  continue  to  discharge  their  sewage 
into  the  Thames,  and  concluded :]  It  seems  to 
me  that  the  operation  of  the  deed  was  not  in  any 
way  limited  or  intended  to  be  limited  to  the  time 
when  the  sewage  flowed  into  the  Thames  by  the 
old  outfall,  and  therefore  that  that  part  of  the  con- 
tention cannot  be  supported.  Under  these  cir- 
cumstances the  action  must  be  dismissed  with 
costs. 

Solicitors  for  the  plaintiffs,  A.  Seott  Lateson,  for 
C.  T.  Phillipt,  Windsor. 
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THE  Peace  foe  the  Cousty  or  Ladcastek.  (o) 

Bighwayi — Maintenance  of  main  rood* — CoHtribii- 
tioH  by  county  antliarity — Borough  hacing  no 
smaraie  court  of  quarter  seuion* — "  County  " — 
Tne  Hightcaye  and  Locomotives  Act  1878  (41  ^  42 
Vid.  e.  77),  ««.  13, 14, 38— T/ie  Eightcay  Act  1862 
(25  ^  26  Vid.  c.  61),  ».  2. 

By  tlie  ISth  sedion  of  the  Highways  and  Locomo- 
tives Ad  1878  (41  ^  42  Vid.  e.  77)  it  is  provided 
that  "for  the  purposes  of  this  Ad  and  subject  to 
its  provisions  any  road  whieJi  has,  within  the 
period  hdween  the  'Ust  day  of  December  1870 
and  tlw.  date  of  the  passing  of  the  Ad,  eetued  to 
be  a  turnpike  road,  and  any  road  which,  being  at 
the  time  of  the  passing  of  the  Ad  j  tumpOe 
road,  may  afterwards  cease  to  he  suck,  shall  he 
deemed  to  be  a  main  road,  and  one  half  qf  the 
expenses  incurred  from  atid  after  th«  29m  day  ef 
September  1878  by  the  highway  authority  in  tit 
tnaintenaiiee  of  such  road  shall,  as  to  every  part 
thereof  which  isicithin  the  limits  of  any  higtucay 
area,  be  jtaid  to  tlie  highway  authority  of  tndk 
area  by  the  county  (luihm^ty  of  the  county  ii» 
xohich  such  road  is  sitii-ate,  out  of  the  county  rate, 
on  the  certificate  of  the  surveyor  of  the  county 
authority,  or  of  such  otlier  person  or  pwsons  as 
the  county  authority  may  appoint,  to  the  efed  that 
such  main  road  has  been  maintaitted  to  his  or 
ilieir  satisfadion." 

By  the  3Sth  sedion  "  in  this  Ad  '  county '  has  the 
satne  meaning  as  it  has  in  tha  Highviay  Ads 
1862  and  1864." 

By  the  2nd  sedion  of  the  Highway  Ad  1862 
(25  ^'  26  Vid.  e.  61)  "  t}te  tcord  '  county '  in  this 
Ad  shall  not  include  a  '  county  of  a  city '  or  'a 
county  of  a  iotcn,'  but  where  a  county,  at  herein- 
before defined,  is  dicided  into  ridings  or  other 
divisions,  having  a  arparate  court  of  quarter 
sessions  of  tlie  peace,  it  shaU  mean  each  sudi 
division  or  riding,  and  not  the  entire  eoitnfy,  and 
for  the  puiposes  of  this  Ad  aU  liberties  aiid 
franchises,  except  the  liberty  of  St.  Alban's,whick 
shall  be  considered  a  county,  and  except  horoaghs 

(a)  Bcponed  by  J.  SHiTH,  Esq.,  Btrtjiteiuftt-Laif. 
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at  hereinafter  defined,  sJutU    be  considered  as 
forming  part  of  that  county  hy  which  they  are 
twrrounded,  or,   if  partly  surrounded  by  two  or 
more  eovniiet,  then  as  forming  part  of  that  county 
with  which  they  have  the  longest  common  boun- 
dary ;  the  word  '  borough '  shall  mean  a  borough 
at  defined  by  6  &■  6  Will.  4,  c.  76." 
A  part  of  a  road  which  ceased  to  be  a  turnpike 
road  in  1877,  being  eituate  icithin  the  limits  of 
the  borough  of  0.  D.,  a  highioay  area  within  the 
meaning  of  the  ISth  section  of  the  Highways  and 
Loeomotivet  Act  1878,  the  highway  authority  of 
0.  D.  sought  to  recmier  from,  the  county  authority 
of  the  county  of  L.,  in  which  0.  D.  is  geographi- 
cally  tituaie,  i/ne-ha1f  of  the    eirpenses  of   the 
maintenance  of  the  said  road,  lahich  they  alleged 
to  he  due  to  themunder  the  V.ith  section  of  the  Act 
of  1S78. 
Held,  on  tpeeidl  ease  stated  hy  content,  that  the  word 
"eowniy"  in  the  said  section  was   used  in    a 
geographical  sense,  and  not  in,  the  sense  assigned 
to  it  in  the  2nd  section  of  the  Highway  Act  1862 
{excluding  boroughs),  and  that  the  piece  of  road 
in   quesHon  being  situate   in  the  county  of  L. 
wUhvn  the  meaning  of  the  section,  the  county 
authority  were  boimd  to  contribute  to  Us  maiti- 
tenanee. 
This  was  a  special  case  stated  for  the  opinion  of 
the  court  by  agreemeut  between  the  parties  in  an 
action  in  ■which  the  mayor,  aldermen,  and  bur- 
gesses of  the  borongh  of  Over  Darwen  sought  to 
recoTer  from  the  justices  of  the  peace  for  the 
county  of  Lancaster  the  sum  of  185Z.  ISs.  6d., 
being  one-half  of  the  total  amount  of  expenses 
incurred  by  the  said    corporation    as   highway 
authority  of   the  said  borough  in  the  repair  of 
a  certain  road  within  their    area,  which    they 
alleged  they  were  entitled  to  recover  from  the 
said  justices  under  the  13th  section  of  the  High- 
ways and    Locomotives    Amendment  Act    1878 
(41  A  42  Vict.  c.  77). 

The  special  case  was,  so  far  as  material,  as 
follows : — 

The  plaintiffs  in  this  action  are  the  mayor, 
aldermen,  and  burgesses  of  the  borough  of  Over 
Darwen,  in  the  county  of  Lancaster  (hereinafter 
called  "  the  corporation ")  and  are  the  highway 
sathority  of  the  said  borough,  and  the  said 
borough  is  a  highway  area  within  the  moaning  of 
the  Highways  and  Locomotive  Amendment  Act 
1878. 

The  defendants  arc  the  justices  of  the  peace  for 
the  county  of  Lancaster  (hereinafter  called  the 
"county  authority").  The  said  justices  assembled 
ui  annual  general  session  pursuant  to  the  pro- 
visions of  38  Geo.  3,  c.  58,  are  the  county  authority 
as  defined  by  the  Highways  fand  Locomotives 
(Amendment)  Act  1878,  and  the  said  justices 
assembled  as  aforesaid  at  the  annual  general 
session  held  on  the  26th  Dec.  1878  did  by  order 
declare  under  the  powers  in  them  vested  by  the 
20th  section  of  the  last-mentioned  Act,  that  the 
contributions  towards  the  expenses  incurred  in 
repairing  the  main  roads  within  the  hundred  of 
Blackburn  should  be  paid  out  of  a  separate  rate 
to  be  raised  and  charged  upon  tho  said  hundred 
■of  Blackum. 

The  parties  have  agreed  to  concur  in  stating  the 
™cts  and  circumstances  in  the  form  of  a  special 
case  for  the  opinion  of  the  High  CourJ;  of  Justice, 
Queen's  Bencn  Division,  in  manner  hereinafter 
appearing. 


The  town  of  Over  Darwen  was  incorporated  on 
the  22nd  March  1878,  prior  to  which  time,  and  as 
from  the  year  1854,  it  was  a  local  board  district 
under  the  Public  Health  Acts  1848  to  1876;  at 
the  time  of  its  incorporation  it  consisted  solely  of 
the  township  of  Over  Darwen,  but  by  the  Over 
Darwen  Improvement  Act  1879  the  borough 
lM)undaries  were  extended  so  as  to  include  part  of 
the  township  of  Lower  Darwen. 

The  Bolton  and  Blackburn  tunipike  road  was 
constructed  by  turnpike  trustees  under  an  Act 
passed  in  the  eleventh  year  of  the  reign  of  His 
Majesty  King  George  the  Fourth,  intitpled  "  An 
Act  for  more  effectually  repairing  and  improving 
the  road  from  Bolton-le-Moors  to  Blackburn,  in 
the  County  Palatine  of  Lancaster,  with  two 
branches  of  road  therefrom,  and  for  making  and 
maintaining  a  branch  of  road  to  or  near  the 
village  of  Lower  Darwen,"  which  Act  was  renewed 
in  1862  by  an  Act  intituled,  "An  Act  for  re- 
pairing and  maintaining  the  road  from  the 
txjrough  of  Bolton  to  the  borough  of  Blackburn, 
and  a  branch  road  connected  therewith  in  the 
County  Palatine  of  Lancaster." 

The  said  Bolton  and  Blackburn  road  passes 
through  the  borough  of  Over  Darwen. 

The  whole  of  the  said  roads  constructed  under 
the  provisions  of  the  Acts  in  the  fourth  paragraph 
hereof  mentioned  have  ceased  to  be  turnpike 
roads,  the  last  collection  of  tolls  having  taken 
place  on  the  20th  July  1877,  and  the  last  meeting' 
of  the  trustees  on  the  19th  Dec.  1877. 

The  said  borough  has  no  separate  court  of 
quarter  sessions,  but  the  townships  or  parts  of 
townships  comprised  within  its  boundary  are 
assessed  and  contribute  to  the  said  separate  rate 
raised  and  charged  upon  the  said  hundred  of 
Blackburn. 

The  Towns  Improvement  Act  1847  has  not 
been  incorporated  with  any  local  Act  in  forco 
witin  the  borough. 

In  1878  was  passed  the  Highways  and  Loco- 
motives Amendment  (41  &  42  vict.  c.  77),  a.  13  of 
which  enacts  that : 

For  the  purposei  of  this  Act  and  subject  to  its  pro- 
Tisions  any  road  which  baa  within  the  period  between 
the  Slat  day  of  Deoember  1870  aod  the  date  of  the  passing 
of  the  Act  oeased  to  be  a  tnmpike  road,  and  any  road 
which  beinir  at  the  time  of  the  passing  of  the  Act  a  tnm- 

Sike  road  may  afterwards  oease  to  be  Buoh,  shall  be 
eemed  to  be  a  main  road,  and  one-half  of  the  expenses 
inonrred  from  and  after  the  29th  day  of  September  1878 
by  the  hiehway  nnthority  in  the  maintenance  of  such 
road  shall  a<i  to  every  part  thereof  which  is  within  the 
limits  of  any  highway  area  be  paid  to  the  highway  antho- 
rity  of  (neb  area  by  the  eouni?  authority  of  the  county 
io  which  anch  road  is  situate,  ont  of  the  county  rate,  on 
the  certificate  of  the  surveyor  of  the  county  anthority, 
or  of  snch  other  iierson  or  persons  as  the  county  autho- 
rity may  appoint,  to  the  eifect  that  snch  main  road  haa 
been  maintained  to  hii  or  their  satisfaction. 

The  said  corporation,  as  such  highway  authority 
as  aforesaid,  have,  under  sect.  13  of  the  said  Act, 
41  &  42  Vict.  c.  77,  demanded  from  the  said 
justices  payment  of  one-half  of  the  expenRes  in- 
curred by  the  said  corporation  as  such  highway 
authority  as  aforesaid  for  the  year  ending  the 
25th  March  1883  in  the  maintenance  of  so  much 
of  the  said  Bolton  and  Blackburn  main  road  as  is 
situate  within  the  borough  aforesaid. 

For  the  purposes  of  this  case  it  is  admitted  that 
the  said  road  has  been  and  is  satisfactorily  main- 
tained within  the  said  borongh.  It  is  also  agreed 
that  no  objection  shall  be  taken  to  an  order  for 
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pajrment  as  hereinafter  mentioned,  upon  the 
ground  that  no  formal  certificate  of  such  satis- 
nctory  maintenance  has  been  in  fact  given. 

The  total  amount  of  expenses  incurred  bj  the 
corporation  as  such  highway  authority  upon  the 
saia  road  within  their  area  within  the  said  period 
is  3712.  6«.  lid.,  and  one-half  thereof  amounts  to 
the  sum  of  1862. 13».  6d. 

The  county  authority  refuses  to  pay  the  said 
sum  or  any  part  thereof. 

The  question  for  the  opinion  of  this  honourable 
court  is :  Whether  the  said  county  authority, 
under  t^ie  circumstances  above  stated,  is  liable  bv 
virtue  of  the  Highways  and  Locomotives  Amend- 
ment Act  1878,  or  otherwise,  to  pay  out  of  the 
said  county  rate  the  said  sum  above  demanded, 
or  any  part  thereof. 

In  case  the  court  shall  be  of  opinion  that  the 
said  county  authority  is  so  liable,  nudgment  with 
costs  is  to  be  entered  for  the  plaintiffs ;  otherwise 
for  the  defendants  with  costs. 

The  38th  section  of  the  Highways  and  Loco- 
motives Amendment  Act  1878  (41  &  42  Vict, 
c.  77)  is,  so  far  as  material  : 

In  this  Act "  oodhI^"  has  the  aame  mnning  M  it  has 
in  the  Highwrny  Aots  1862  and  1864,  except  that  ermj 
Uharty  not  being  sueBiable  to  the  oonn^  rate  ol  the 
oonn<7'or  oonnties  within  which  it  i*  localljr  ntnate 
ehall,  for  the  pnrpoaes  of  this  Act,  other  thui  thue 
renting  to  the  fonnation  and  alteration  of  highwajr 
districts,  and  the  transfer  of  the  powers  of  a  highway 
bOMd,  be  deemed  to  be  a  separate  eonnty . 

The  2nd  section  of  the  Highway  Act  1862 
(25  &  26  Vict.  c.  61)  is : 

The  word  "  oonnty  "  in  this  Act  shall  not  inelnde  a 
"  eoonty  of  a  citjr  "  or  a  "  ooantj  of  a  tows,"  but  wh«re 
a  eonnty,  as  bereinbefoie  defined,  is  divided  into  tidings 
or  other  diviaione  having  a  separate  conrt  of  quarter 
sessions  of  the  peace,  it  snail  mean  each  ench  divuion  or 
riding  and  not  the  entire  oonnty,  and  for  the  pniposes  of 
this  Act  all  liberties  and  franchises,  except  the  Uberty  of 
Saint  Albans,  which  shall  b«  consideied  a  county,  and 
except  boroughs  as  hereinafter  defined,  shall  be  con- 
sidend  as  forming  part  of  that  county  by  which  they  are 
sanonoded,  or  if  partly  inrrounded  by  two  or  more 
oonnties,  then  as  forming  part  of  that  county  with  which 
they  have  the  longeet  common  boundary ;  the  word 
"  borough  "  shall  mean  a  borough  as  defined  by  tiie  Act 
of  the  session  holden  in  the  fifth  and  sixth  years  of  King 
William  Ihe  Fourth,  clu^yter  sevent^-six,  "for  the 
xmulatica  of  municipal  corporations  in  England  and 
Wales,"  or  any  place  to  which  the  piovidons  of  the  said 
Act  bare  been  or  shall  hereafter  have  been  txtended. 

Henn  CoUing,  Q.C.  for  the  plaintiffs.— ^The 
borough  of  Over  Darwen  is  clearly  entitled  under 
the  13th  section  of  this  Act  to  be  paid  by  the 
,  county  authority  one-half  of  the  expenses  incurred 
in  the  maintenance  of  this  road,  since  it  is 
admitted  in  the  case  that  it  is  a  road  which  ceased 
to  be  a  turnpike  road  between  the  31st  Dec.  1870 
and  the  passing  of  the  Act.  [Day,  J. — On  what 
point  do  the  denindauts  relyP] 

Gortt,  Q.C.  (with  him  Blair).— The  defendants 
rely  upon  the  interpretation  clause  of  the  Act  of  1878. 
The  38th  section  says  that  the  word  "  county  "  is  to 
have  the  same  meaning  as  in  the  Highway  Acts 
1862  and  1864,  and  the  meaning  of  the  word  in 
those  statutes  is  given  in  the  2nd  section  of  the 
Act  of  1862,  the  Act  of  1864  making  no  alteration 
on  this  point.  That  section  excepts  boroughs 
from  liberties  and  franchises  which  are  to  form 
part  of  the  counties  by  which  they  are  surrounded, 
and  says  that  boroughs  shall  not  form  part  there- 
of. This  piece  of  road  in  respect  of  which  the 
plaintiffs  are  claiming  is  in  the  borough  of  Over 


Darwen,  and,  as  the  borough  of  Over  Darwen  does 
not  form  part  of  the  county  of  Lancaster,  the  road 
which  is  part  of  the  borough  is  not  situate  in  the 
county,  and  therefore  the  county  authority  are 
not  under  the  section  liable  to  miuce  any  payment 
in  respect  thereof.  At  the  time  the  Act  of  1878 
was  passed  the  turnpike  trusts  were  expiring,  and 
the  rural  highwc^  areas  through  which  the  old 
turnpikes  passed  were  becoming  liable  for  the 
expenses  ol  their  maintenance.  The  object  of 
the  Act  was  to  relieve  these  rural  areas,  and  to 
effect  this  it  provided  that  half  the  expense  was 
to  be  paid  to  them  by  the  county  and  half  of  the 
rest  &om  the  Consolidated  Fund,  leaving  them 
only  one-fonrth  of  the  expense.  This  intention  of 
the  Legislature  is  quite  clear  and  intelligible,  and 
it  is  equally  clear  that  no  Act  would  ever  be 
passed  wit^  the  object  of  relieving  populous 
boroughs  from  the  expense  of  the  maintenuice  of 
their  own  streets.  The  borough  of  Over  Darwoi 
is  here  seeking  to  receive  a  contribution  from  the 
county  in  order  to  be  relieved  from  all  but  one- 
fourth  of  the  expense  of  the  maintenance  of  its 
main  streets.  The  court  will  therefore  look 
narrowly  at  these  statutes,  and  if  possible  exclude 
boroughs  from  the  operation  of  this  13th  section 
of  the  Act  of  1878.  The  2nd  section  of  the  Act  of 
1862  excludes  boroughs  from  their  counties. 
[Day,  J. — The  section  seems  to  treat  borongfas  aa 
either  liberties  or  franchises.  Otherwise  it  is  on- 
grammaticaL]  It  is  ungrammatical,  but  there 
looms  out  of  the  section  an  intention  to  exelnde 
boroughs  from  counties,  and  that  being  so,  this 
road  is  not  situate  in  a  county  within  the  meaning 
of  the  13th  section.  If  Over  Darwen  were  in  the 
county  the  eonnty  authority  could  make  bye-laws 
as  to  this  road  within  it,  so  as,  for  instance,  to  erect 
a  gate  across  it  in  the  main  street ;  but  they  have 
no  such  power,  the  right  to  make  bye-laws  resting 
with  the  Over  Darwen  authorities. 

Henn  Collins  in  reply. — In  the  13th  section  of 
the  Act  of  1878  the  word  "  county  "  is  used  m  a 
geographical  expression,  and  not  in  any  technical 
sense  such  as  is  suggested.  It  was  not  the  inten- 
tion of  the  Legislature  to  exclude  such  boroughs 
as  Over  Darwen  from  the  operation  of  this  sec- 
tion. The  whole  of  the  section  is  not  set  out  in 
the  case.  It  goes  on,  "  Provided  that  no  part  of 
such  expenses  shall  be  included  in  (1)  any  precept 
or  warrant  for  the  levying  or  collection  of  county 
rates  within  the  metropolis,  subject  and  without 
prejudice  to  any  provision  to  be  hoeafter  made; 
or  (2)  any  order  made  on  the  council  of  any 
borough  having  a  separate  conrt  of  quarto' 
sessions  under  sect.  117  of  the  Municipal  Corpora- 
tion Act  1835."  Therefore,  if  the  borough  of  Oyer 
Darwen  is  excluded  from  getting  a  contribution 
from  the  county  under  this  section,  it  will  be  com- 
pelled, as  it  has  no  separate  court  of  quarter 
sessions,  to  contribute  fully  to  the  county  rate, 
and  will  at  the  same  time  have  to  beir  all  the 
expense  of  the  maintenance  of  its  own  streets,  and 
this  could  never  have  been  intended  by  the  Legis- 
lature. Further,  this  case  is  concluded  by  the  case 
of  The  Justices  of  Lancashire  v.  The  Mayor,  ^c,  if 
Rochdale  (44  L.  T.  Eep.  N.  S.  316;  46  lb.  425;  49 
lb.  368;  6  Q.  B.  Div.  526 ;  8  lb.  12  ;  8  App.  Gas. 
494).  There  this  point  was  taken  in  argument 
and  disregarded  by  the  noble  and  learned  I/>rds 
who  decided  the  case.  [Day,  J.— If,  in  reading 
this  Act,  the  word  "  county  "  is  taken  as  a  geo- 
graphical expression,  would  it  not    include  all 
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boToaghs,  including  those  having  sepEirate  quarter 
sessions,  which  cannot  be  called  on  to  contribute 
to  the  county  rate  ?]  No,  the  13th  section  applies 
only  to  erery  part  of  such  road  "  which  is  within 
the  limits  of  any  highway  area,"  and  the  14th 
section  describes  nigbway  areas  as  follows :  "  The 
following  areas  shall  be  deemed  to  be  highway 
areas  for  the  purposes  of  this  Act ;  that  is  to  say, 
(1)  nrfaen  sanitary  districts,  (2)  highway  districts, 
(3)  highway  parishes  not  included  within  any 
highway  district  or  any  urban  sanitary  district. 
Then  the  38th  section  says  that  "  urban  sanitary 
district "  means  in  the  Act  the  districts  declared 
to  be  urban  sanitary  districts  by  the  Public  Health 
Act  1875,  "  except  that  for  the  purposes  of  this 
Act  no  borough  having  a  separate  court  of  quarter 
sessions,  and  no  part  of  any  such  borough,  shall 
be  deemed  to  be  or  to  be  included  in  any  such 
district."  The  streets,  therefore,  of  boroughs 
having  separate  courts  of  quarter  sessions  are  not 
within  the  limits  of  any  highway  area,  and  so  not 
within  the  operation  of  the  13th  section.  Such 
boroughs  therefore  neither  contribute  anything 
to  nor  receive  anything  from  the  county  autho- 
rity or  the  county  rate.  Lastly,  the  decision  of 
the  House  of  Lords  in  The  Justices  of  the  West 
Bu^tg  of  Yorkshire  v.  The  Mayor,  ^c,  of  Sheffield 
(49  L.  T.  Eep.  N.  8.  786 ;  8  App.  Cas.  781)  is  incon- 
sistent with  the  plaintiffs'  argument,  althoneh  it 
is  true  that  the  point  does  not  appear  to  nave 
been  taken  in  that  case. 

Day,  J. — This  case  comes  before  the  court  in 
the  form  of  a  special  case  stated  by  atrreement 
between  the  parties,  and  raises  for  our  considera- 
tion a  point  which  is  by  no  means'  free  from 
difficulty,  and  in  this  case  the  difficulty  does  not 
arise  from  the  intricacy  of  the  facts  set  out  in 
the  special  case,  but  from  the  inconvenient 
language  used  and  the  inconvenient  form  of 
legislation  adopted  by  the  Legislature  in  the 
enactments  which  we  have  to  consider  in  con- 
nection with  the  facts.  In  endeavouring  to  find 
ont  their  meaning  we  are  directed  from  one 
statute  to  another,  and,  aa  if  this  were  not  com- 
}i]icated  enoagh,  the  individual  sections  to  which 
we  are  directed  are  difScuIt  to  understand  on 
account  of  the  badness  of  the  grammar  in  which 
they  are  expressed.  On  the  best  construction  I 
am  able  to  put  upon  these  statutes  and  these 
sections  I  think  that  the  plaintiffs  are  entitled  to 
judgment.  The  claim  put  forward  by  the  plain- 
tiffs is  hosed  on  the  13th  section  of  the  Act  of 
1878  set  ont  in  the  special  case,  and  they  allege 
that  they  are  the  highway  authority  of  the  high- 
way area  within  the  limits  of  which  is  a  part  oi  a 
raad — ^being  one  of  the  roads  with  wnich  the 
section  was  intended  to  deal — in  the  maintenance 
of  which  they  have  as  such  highway  authority 
incurred  certain  expenses,  and  they  further  say 
that  the  defendants  are  within  the  meaning  of 
the  section  the  county  authority  of  the  county 
within  which  such  road  is  situate,  and  that  they 
are  therefore  entitled  under  the  section  to  be  paid 
by  them  one-half  of  the  expenses  so  incurred  in  the 
maintenance  of  the  roaa.     Now  prima  facie  no 

rstion  arises  at  all  if  the  defendants  are  reallv 
"county  authority  of  the  county  in  which 
such  road  in  situate ;  but  the  learned  counsel 
for  the  defendants  very  properly  at  the  com- 
mencemeKt  of  the  argument  called  attention  to 
the  fact  that  the  Legislature  have  later  on  in 
the  statute  said  what  they  meant  by  the  word 


"  county  "  therein.  It  is  interpreted  by  the  38tb 
section  of  the  Act,  in  which  we  find  that  the  word 
is  in  this  Act  to  have  the  same  meaning  as  it  has 
in  the  Highway  Acts  1862  and  1864.  We  have, 
therefore,  to  turn  back  to  the  Act  of  1862  to  find 
its  meaning,  and  in  the  2nd  section  of  that  Act 
we  find  these  words,  which  we  have  to  oonstmc 
and,  if  possible,  discover  what  they  mean.  "  The 
word  'county'  in  this  Act,"  says  the  section, 
"  shall  not  include  a  '  county  of  a  city '  or  '  a 
county  of  a  town,'  but  where  a  county  ^s  here- 
inbefore defined  is  divided  into  ridings  or  other 
divisions  having  a  separate  court  of  ouarter 
sessions  of  the  peace,  it  shall  mean  each  such 
division  or  riding,  and  not  the  entire  county." 
So  far  this  is  a  definition  b^  saying  what  the 
"'  word  "  is  not  to  mean,  which  is,  as  far  as  it  goes, 
intelligible;  but  then  the  section  goes  on,  ''and 
for  the  purposes  of  this  Act  all  liberties  and 
franchisee,  except  the  liberty  of  St.  Albans,  which 
shall  be  considered  a  coonty,  and  except  boroughs 
as  hereinafter  defined,  shall  be  considered  as 
forming  part  of  that  connty  by  which  they  are 
surrounded."  Therefore  boroughs,  it  seems,  are 
excepted  from  the  class  called  "  liberties  and 
franchises,"  which  are  to  be  considered  as  forming 
part  of  the  county  by  which  they  are  surfaundeo, 
and,  difficult  as  it  really  is  to  come  to  the  con- 
clusion that  this  is  an  enactment  of  the  Legis- 
lature to  the  effect  that  boroughs  are  not  con- 
sidered as  forming  part  of  the  counties  in  which 
they  are  situated,  I  suppose  that  that  was  the 
meaning  of  the  Legislature.  I  am  not  able  to 
put  any  other  meaning  upon  the  words,  nor  can  I 
guess  what  they  mean  other  than  this.  I  can 
only  suppose  that  the  Legislature  did  pass  this 
Act  meaning  that  boroughs  were  not  to  be 
included  in  the  counties  by  which  they  are  sor- 
roanded.  The  words  really  have  no  meaning  in 
the  strict  sense  of  the  term,  but  I  am  constrained 
to  attempt  to  g^ess  what  the  persons  who  framed 
this  section  meant  and  have  utterly  failed  to 
convey.  Boroughs  then  are  not  for  the  purposes 
of  that  Act  to  be  deemed  parts  of  the  counties 
by  which  they  are  surrounded.  Assuming  that 
to  be  the  meaning  of  the  section,  what  bearing 
has  it  on  this  case  P  Does  it  mean  that,  whenever 
the  word  "  county"  is  used,  we  are  in  construing 
the  passage  to  eliminate  boroughs  from  its  mean- 
ing r  It  seems  to  me  that  it  is  not  necessary  to 
put  so  large  a  meaning  as  this  on  this  definition 
section.  I  think  tukt  the  use  of  the  word 
"  county  "  as  a  geographical  expression  may  not- 
withstanding this  section  have  still  been  retained 
by  the  Legiuature,  and  that,  where  it  is  necessary 
that  the  word  should  have  its  ordinary  geogra- 

ehical  meaning,  that  meaning  may  nevertheless 
e  assigned  to  it.  Although  then,  where 
boroughs  are  spoken  of  in  these  Acts,  they  are 
not  to  be  considered  as  forming  parts  of  their 
counties,  we  may  still  assume,  where  it  is  neces- 
sary so  to  do,  that  the  word  "  county"  is  used  in  a 
geographical  sense,  because  it  is  difficult  to  see 
how  a  borough  can  be  county  at  all  except  in  a 
geographical  sense,  and  the  words  used  in  the 
section  show  that  the  Legislature  contemplated 
that  both  "a  county  of  a  city,"  and  "a  county 
of  a  town "  might  both  be  supposed  to  be  in  a 
connty  in  some  sense  of  the  wora,  that  is  to  say, 
in  its  ordinary  geographical  sense.  Boroughs 
according  to  the  section  are  not  to  be  considered 
parts  of  their  counties,  but  the  section  does  not 
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say  that  they  are  not  to  remain  where  they 
{oDnd  themselves  before  the  Act,  or  that  this 
borough  was  after  the  passing  of  the  Act  no 
longer  to  be  situate  in  the  county  of  Lancaster. 
How  doe»  this  affect  the  present  case  P  I  turn  to 
the  13th  section  of  the  Act  of  1878,  and  there  I 
find  that  in  the  case  of  the  roads  there  mentioned 
"one-half  of  the  expenses  incurred  from  and 
after  Sept.  29, 1878,  by  the  highway  authority  in 
the  maintenance  of  such  road  shall  as  to  every 
part  thereof  which  is  within  the  limits  of  any 
highway  area  be  paid  to  the  highway  authority  of 
such  area  by  the  county  authority  of  the  county 
in  which  such  road  is  situate."  I  think  that  this 
means  the  county  authority  of  the  geographical 
county  in  which  the  road  is  situated ;  that  is,  in 
the  present  case,  the  county  of  Lancaster,  liiis 
seems  to  me  to  be  an  intelligible  meaning  to  put 
upon  the  words,  and  I  think  it  is  possible  to 
reconcile  this  view  with  the  meaning  of  the 
Legislature,  since  a  borough  may  very  well  be  no 
part  of  a  county  but  may  still  be  together,  of 
course,  with  its  roads  withm  it.  This  view  seems 
to  me  to  reconcile  the  diflSculties  raised  upon  the 
one  side  and  upon  the  other,  for,  further,  on  looking 
at  the  14th  section  of  the  Act,  we  find  a  descrip- 
tion of  what  areas  are  to  be  deemed  highway 
areas,  among  them  being  "urban  sanitary  dis- 
tricts," and  on  turning  to  the  38th,  the  inter- 
pretation section,  we  find  under  the  heading 
of  "  urban  sanitary  district,"  that  for  the  purposes 
of  the  Act  "  no  borough  having  a  separate  court 
of  quarter  sessions,  and  no  part  of  any  such 
borough,  shall  be  deemed  to  be  or  to  be  included 
in  any  such  district,"  while  the  latter  part  of  the 
ISth  section  provides  that  no  part  of  the  expenses 
of  these  roads  is  to  be  included  by  the  county  in 
any  order  made  on  the  council  of  any  borough 
having  a  separate  court  of  quarter  sessions.  A 
borough,  therefore,  having  a  separate  court  of 
quarter  sessions  would  not  on  tne  one  hand  be 
called  upon  to  contribute  to  the  county  burdens, 
and  on  the  other  would  not  be  within  a  highway 
area,  and  so  at  liberty  to  recover  from  the  county 
a  portion  of  the  cost  of  repairing  the  roads 
within  its  limits.  On  the  other  hanc^  it  would  be 
very  unreasonable  that  a  borough  which  has  no 
separate  court  of  quarter  sessions,  and  therefore 
doss  contribute  to  the  county  rate  in  respect  of 
these  expenses,  should  not  have  the  benefit  of 
getting  Its  due  contribution  from  the  county 
towards  mending  the  roads  which  pass  within 
its  limits.  In  this  way  I  think  it  is  possible  to 
get  a  reasonable  construction  of  the  section,  and 
on  these  grounds  I  think  that  the  plaintiffs  are 
entitled  to  our  judgment  in  their  fovour. 

Smith,  J. — This  is  an  action  brought  by  the 
mayor,  aldermen,  and  burgesses  of  the  borough 
of  Over  Darwen  against  tie  justices  of  Lnnca- 
shirc  to  recover  185J.  138.  6rf.,  which  is  one-half  of 
the  expenses  they  have  incurred  in  the  mainte- 
nance of  a  road  which  passes  through  the  borough. 
The  plaintiffs  make  their  claim  under  the 
13th  section  of  the  Highways  and  Locomotives 
Amendment  Act  1878,  and  the  sole  point  which 
arises  for  our  decision  is,  whether  the  county 
authority  of  the  county  of  Lancaster  are  within 
the  meaning  of  this  section  the  county  authority 
of  the  county  in  which  this  road  in  question  is 
situate,  the  objection  taken  being,  that  the  road 
being  situate  in  a  borough,  and  a  borough  being 
excluded  from  the  meaning  of  the  word  "  county" 


as  defined  by  the  2nd  section  of  the  Act  of  1862, 
the  road  is  not  situate  in  the  county.  Now  this 
very  point  was  taken  in  the  case  of  The  Justice*  qf 
Laneathire  v.  The  Mayor,  ^e.  of  Rochdale  (44  L.  T. 
Eep.  N.  S.  316;  45  L.  T.  Rep.  N.  8.  425;  4»  L.  T. 
Eep.  N.  S.  368;  6  Q.  B.  Div.  525;  8  Q.  B.  Div. 
12 ;  8  App.  Cas.  494),  a  case  which  went  to  the 
House  of  Lords,  and  there  is  no  doubt  thai,  the 
learned  counsel  who  appear  for  the  reepondents 
in  this  case,  and  who  also  took  part  in  tne  Roch- 
dale case,  argued  this  point  before  the  Honae  of 
Lords,  the  result  being  that  Lord  Blackburn,  in 
giving  judgment  in  favour  of  the  justices,  said 
that  he  did  not  attribute  much  weight  to  it,  while 
the  other  three  members  of  the  court  discarded  it 
altogether.  Again,  in  the  case  of  The  Jiutite*  of 
the  West  Riding  of  Yorkshire  v.  The  Mavor,  ij-e.  of 
Sheffield  (49  L.  T.  Rep.  N.  8. 786 ;  8  App^  Cm.  781) 
this  point  would  have  been  decisive,  but  it  does 
not  appear  on  the  face  of  the  reports  that  the 
point  was  taken  there,  which  vs  the  more  possiUe, 
as  the  learned  counsel  for  the  respondents  took  no 
part  in  that  case.  It  becomes  necessary,  therefore, 
for  US  to  determine  the  meaning  of  this  13th 
section  with  regard  to  this  point  that  Jias  h^ea 
raised,  and  the  view  which  recommends  itself  to 
me  is  this  :  The  38th  section  of  the  Act  says 
that  the  word  "  county  "  is  to  have  therein  the 
same  meaning  as  it  has  in  the  Highway  Acts  18d2 
and  1864.  We  then  turn  to  the  2nd  section  of  the 
Act  of  1862,  and  it  seems  to  me  that  the  difficnltr 
raised  by  it  is  not  insuperable.  "The  word 
'  county '  in  this  Act,"  it  is  there  said,  "  shall  not 
include  a  '  county  of  a  city,'  or  '  a  county  of  a 
town,'  but  where  a  county  as  hereinbefore  defined 
is  divided  into  ridings  or  other  divisions  having  a 
separate  court  of  quarter  sessions  of  the  peace, 
it  shall  mean  each  such  division  or  riding,  and  not 
the  entire  county."  I  think  that  we  may  panae 
there,  and  say  that  that  is  the  meaning  to  be 
attached  to  the  word  "  county  "  by  the  Act  of  1862, 
and  that  all  the  rest  of  the  section  refers  only  to 
what  is  to  be  done  for  the  purposes  of  that  Act, 
and  is  not  really  part  of  the  definition  of  the 
word  "  county."  Whether  this  is  or  is  not  a  corxert 
view  I  quite  agree  with  all  that  my  brother  Day 
has  said,  and  I  think  that  the  justices  of  Lanca- 
shire are  the  county  authority  of  the  county  in 
which  this  road  is  situate  within  the  meaning  of 
this  section,  and  are  rightly  called  upon  to  pay 
the  half  share  of  the  expenses  of  its  mainteni«nce 
which  the  section  says  is  to  be  paid  by  them. 

Judgment  for  the  plaint^*. 

Solicitors  for  the  plaintiffs,  Pritchard,  EngU- 
field,  and  Co.,  for  G.  Cotteker,  Over  Darwen. 

Solicitors  for  the  defendants,  Ridtdale  and  8o», 
for  Wilson  and  Hulton,  Preston. 


Thursday,  June  26,  1884. 
(Before  Stephen  and  Williams,  JJ.) 
Re  An  Interpleadb*  Isscb  between  Thompson 
AND    Wright    and    othebs;    Richabdsox  and 
Roper,  applicants,  (a) 
Traciics — Interpleader — Indemnity  to  ancfioneen—' 
Objectioip  to    interpleader    by    rlaimajU  giving 
indemnity — Interpleader,  Act    (1    ^'  2  TTiH.   4, 
c.  58),  s.  I— Order  LVII.,  r.  2. 
By  Order  LVII.,  r.  2,  it  ij  provided  that' the  appK- 
(a)  Beporttd  by  J.  Skttb,  Eiq.,  B«Ti(ter4l-I«v. 
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eatU  (teelciruf  relief  6y  toay  of  interpleader)  must 
tati/y  the  eottrt  or  a  judge  by  affidavit  or  other- 
WMs  (inter  alia)  that  lie  does  not  collude  tcith  am/ 
of  the  claimants. 

T.  and  W.  both  claimed  certain  goods.  W.  ordered 
auetioneers  to  sell.  T.  gave  the  auctioneers 
notice  of  his  claim,  and  thai  if  they  sold  he  would 
&oId  them  responsible.  W.  being  informed  thereof 
hy  the  auctioneers  rmlied  that  he  would  hold 
them  indemnified.  The  auctioneers  having  sold 
ike  goods  applied  for  an  interpleader  order  that 
an  tssne  should  be  directed  to  be  tried  between  T. 
and  W.,  which  hiving  been  made  at  chambers, 
W.  appealed  on  the  ground  that  the  auctioneers 
had  colluded  loith  one  of  the  claimants,  and  were 
ikerefvre  no<  entitled  to  tlie  order. 

Held,  thai  the  auctioneers  had  not  collitded  with 
either  of  the  claimants  within  the  ineaning  of 
Order  LVIL,  r.  2,  and  were  therefore  entitled  to 
ike  order  prayed. 

Tacker  v.  Morris  (1  C.  $•  M.  73)  discussed. 

This  was  an  appeal  on  behalf  of  one  Jesse  Wright, 
ag^ainst  an  order  of  Deninan,  J.  at  chambers, 
ordering  an  interpleader  issue  to  be  tried  between 
one  Thompson,  on  the  one  part,  and  the  said  Jesse 
Wright,  together  with  James  Wright  and  George 
Wright,  on  the  other  part,  to  decide  the  right  to 
the  ownership  of  the  proceeds  of  the  sale  of  certain 
goods. 

It  appeared  that  on  the  28th  Feb.  1879  one 
Caldwell  gave  a  bill  of  sale  on  the  goods  in 
qaestion  to  one  Parker,-  who  on  the  17th  Nov. 
1879  assigned  it  to  Jesse  Wright.  On  the  23rd 
Aitril  1879  Caldwell  gave  another  bill  of  sale  to 
Thompson,  who  on  the  18th  July  1879  made  a 
declaration  of  trust  with  respect  to  it  in  favour 
of  John  William  Wright  (whose  title  subse- 
OTently  devolved  upon  James  Wright  and  George 
Wright). 

On  the  26th  April  1884  George  Wright 
received  notice  that  a  man  was  in  possession  of 
Caldweirs  goods  on  behalf  of  Thompson,  and, 
finding  that  this  was  so — ^Thompson  having  seized 
under  the  bill  of  sale  of  the  23rd  April  1879— 
thereupon  gave  instructions  to  Messrs.  Bichard- 
son  and  Boper,  a  firm  of  auctioneers,  to  go  into 
possession  and  sell. 

The  auctioneers  having  in  due  course  announced 
the  sale,  received  a  notice  from  Thompson's  solici- 
tors to  the  effect  that  in  the  event  of  their  (the 
auctioneers)  selling,  Thompson  would  hold  them 
(the  aactioneers)  responsible. 

The  solicitor  acting  for  George  Wright  being 
informed  of  this  by  letter,  replied  that  the  auc- 
tioneers were  to  take  no  notice,  and  that  George 
Wright  would  hold  them  indemnified.  The 
auctioneers  thereupon  sold  the  goods,  and  applied 
to  a  master  at  cbambci-s  for  an  interpleader  order 
,to  decide  the  right  to  the  ownership  of  the 
proceeds  of  the  s^e,  and,  the  master  having  dis- 
missed the  u>plication,  appealed  to  Denman,  J., 
who  ordered  an  interpleader  issue  between 
Thompson  on  the  one  part,  and  Jesse  Wright, 
James  Wright,  and  George  Wright  on  the  other 
part. 

From  this  order  Jesse  Wright  appealed. 

Order  LVII.,  r.  2,  is  as  follows : 

Th«  appUoant  must  tati>f7  the  oonrt  or  a  jndfre,  by 
affidavit  or  othetwiie— (a)  That  the  applioant  olaima  no 
inteieat  in  the  anbieot-matter  in  diipnto,  other  than  for 
ebaxgM  and  ooets ;  (b)  That  the  applioant  does  not 
edhide  with  any  of  the  olaunanta;  and  (r)  That  the 


applicant  is  willing  to  pay  or  transfer  the  anbjeot-matter 
into  oonrt,  or  to  dUpoee  of  it  as  the  oonrt  or  a  judge  may 
diteot. 

Charles,  Q.C.  (with  him  Seward  Brice)  for  Jesse 
Wright. — ^The  order  for  an  interpleader  issue  in 
this  case  ought  to  be  rescinded,  as  the  applicants 
accepted  an  indemnity  from  one  of  the  claimants, 
and  therefore  cannot  satisfy  the  court,  in  accord- 
ance with  Order  LVII.,  r.  2,  that  they  do  not 
collude  with  any  of  the  claimants  The  point 
has  already  been  decided  in  the  case  of  Tucker  v. 
Morris  (1  C.  &  M.  73),  which  was  indeed  decided 
under  1  &  2  Will.  4,  c.  58,  s.  1,  but,  sa  the  provi- 
sions of  this  section  are  incorporated  in  Order 
LVIT.,  r.  2,  it  still  applies,  and  is  a  clear  authority 
for  the  position  that  the  applicants  in  this  case, 
having  accepted  an  indemnity,  have  colluded  with 
one  of  the  claimants  within  the  meaning  of  tho 
rule,  and  therefore  are  not  entitled  to  interplead. 

Henn  Collins,  Q.C.  and  English  Harrison  for 
Richardson  and  Roper. — ^The  case  of  Tucker  v. 
Morris  (ubi  sup.)  is  distinguishable  from  tho 
present,  the  objection  to  the  interpleader  being 
there  taken,  not  by  the  party  indemnifying  tho 
auctioneer,  but  by  the  other  claimant,  and  there 
is  no  case  in  which  a  party  who  has  himself  given 
an  indemnity  to  an  auctioneer  has  been  heard  to 
say  that  the  auctioneer  ought  not  to  have  tho 
benefit  of  the  Interpleader  Act.  If  this  were  so, 
no  auctioneer  could  in  any  case  interplead,  for 
there  is  always  an  implied  contract  of  indemnity 
between  auctioneers  and  their  employers.  So  far, 
however,  from  this  being  the  case,  auctioneers  are 
always  allowed  to,  and  constantly  do,  interplead, 
notwithstanding  this  implied  indemnity.  The 
real  facts  of  tho  case  are,  that  Messrs.  Wright 
were  the  beneficial  owners  under  the  bill  of  sale, 
and  Thompson  their  trustee,  and  now  Thompson, 
who  never  desired  to  stop  the  sale,  but  onlv 
wishes  to  have  his  right  to  the  proceeds  triea, 
desires  an  interpleader,  and  Messrs.  Wright,  after 
giving  Messrs.  Richardson  and  Roper  an  indem- 
nity, now  oppose  an  interpleader,  and  say  that 
Messrs.  Richardson  and  Roper  ought  to  fight  out 
with  Thompson  the  question  as  to  the  ownership 
of  this  money,  which,  if  Messrs.  Richardson  and 
Roper  succeed,  will  belong  to  them.  The  point 
at  issue  then  being  between  the  beneficiaries  and 
the  trustee,  tho  giving  of  the  indemnity  under 
snch  circnm.stanccs  can  make  no  difference  to 
this  question,  and  therefore  Messrs.  Richardson 
have  not  colluded  with  anv  of  the  claimants 
within  the  meaning  of  the  rule,  and  are  entitled  to 
interplead. 

SoU,  Q.C.  (with  him  Fortnan),  for  Thompson, 
appeared  in  support  of  the  order. 

Cliarles,  Q.C.  in  reply. — ^The  auctioneers  having 
accepted  the  indemnity  are  not  entitled  to  inter- 
plead. It  was  in  their  power  to  have  refused  to 
accept  it,  but  they  did  not  do  so,  and  having  done 
80  they  colluded  with  one  of  the  claimants  within 
the  meaning  of  the  rule.  The  meaning  of  tho 
word  "  collusion  "  in  this  contest  is  explained  in 
Belclier  and  otiiers  v.  Smith  (9  Bing.  82),  where  it 
is  said  :  "  Without  applying  the  word  '  collude ' 
in  an  offensive  sense,  wo  cannot  avoid  seeing  that 
the  defendant  has  placed  himself  in  the  situation 
in  which  he  now  stands,  at  the  request  and  with  a 
view  to  the  interest  of  his  nephew."  Collusion 
therefore  in  this  rule  does  not  necessarily  involve 
any  advantage  to  the  person  colluding,  but  is 
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satisfied  by  the  volontary  substitution  of  himself 
by  one  man  for  another,  at  the  request  of  the 
other.  This  Messrs.  Bichardson  and  Roper  have 
done  in  the  present  case,  and  are  therefore  not 
entitled  to  an  interpleader  order. 

Stephen,  J. — ^I  am  of  opinion  that  this  order 
onght  to  st«nd,  and  that  the  appeal  must  be  dis- 
missed  with  costs.  The  only  question  is  whether 
hj  taking  an  indemnity  the  defendant  haa  put 
himself  in  a  position  from  which  the  court  will 
not  extricate  him.  I  do  not'  think  that  that  is  so. 
It  is  true  that  in  Tucker  v.  Morrie  (1  C.  &  M.  73) 
it  was  held  that  a  defendant  who  had  been  in- 
demnified by  a  third  party  for  not  delivering  up 
property  in  his  possession  had  no  ri^ht  to  relief 
under  the  Interpleader  Act,  bat  the  circumstances 
of  that  case  were  different.  It  was  an  action  of 
trover  for  two  mares,  and  the  defendant  had 
obtained  a  rule  under  the  1st  section  of  the  Inter- 
pleader Act  (1  ft  2  Will.  4,  c.  58)  for  relief  against 
the  claims  of  the  plaintiff  and  one  Taylor,  (a) 
But  it  appeared  from  the  plaintiff's  affidavits 
(Taylor  did  not  appear)  that  the  defendant  had 
taken  an  indemnity  from  Taylor  for  not  deliver- 
ing them  up,  and  on  demand  being  made  by  the 
plaintiff,  with  a  tender  of  the  expenses  of  their 
keep,  he  refused  to  deliver  them  up.  Under  these 
circumstances  the  Court  refused  to  allow  the 
defendant  to  interplead,  Bayley,  J.  saying :  "  As 

"""the  defendant  has  thoojght  proper  to  take  an 
indemnity,  he  has  no  right  to  apply  for  relief 
under  the  Act.  By  so  doing  he  has  identified 
himself  with  Taylor.  It  seems  to  me  therefore 
that  the  justice  of  the  case  is  clear.  An  applica- 
tion is  made  to  the  defendant  to  deliver  up  the 
property,  and  he  refuses  on  the  ground  that  he  is 
indemnified  by  Taylor  .  .  .  The  rule  must  be 
discharged."  There  then  the  person  objecting  to 
the  interpleader  order  bein^  made  was-  not  the 
person  whp  gave  the  indemnity  to  the  applicant, 
but  the  person  against  whom  the  indemnity  was 
given.    Here  it  is  the  person  who  gave  the  appli- 

^Cants  the  indemnity,  who  now  comes  to  us  to 
deny  their  right  to  interplead.  In  my  opinion 
the  taking  of  the  indemnity  under  such  circnm- 
stances  in  no  way  identifies  the  auctioneers  with 
them,  and  I  think  that,  as  between  the  two 
claimiants,  they  have  a  rieht  to  interplead.  I  do 
not  see  that  under  such  circumstances  inter- 
pleader can  have  any  other  effect  than  that  of 
saving  circuity  of  procedure  and  multiplicity  of 
actions,  because,  if  we  say  that  the  auctioneers  are 
not  entitled  to  interplead,  the  effect  will  be  that 
they  will  be  sned  at  the  same  time  by  the  two 
parties  claiming  the  fund.  Their  only  defence 
against  either  will  be  that  the  other  is  entitled  to 

(a)  1  &  2  Will.  4,  o.  58,  r.  1,  oontainad  the  wune 
oODOitioDa  •■  hare  now  beoi  embodied  in  Order  LYII., 
r.  2,  pnmdintr  tbat :  "  0pon  application  made  by  or  on 
bahalf  of  any  defendant  ...  in  any  action  of 
OMumfwii,  debt,  detinue,  or  trover,  snch  application 
beiiw  made  after  dedamtion,  and  before  plea,  by  affi- 
davit or  otherwiae,  ihowing  that  snob  defendant  doea  not 
olaim  any  interest  in  tbe  snbjeot-matter  of  the  snit,  but 
that  the  ri^bt  thereto  is  claimed  or  anpposed  to  belong 
to  some  thbd  party  who  has  sned  or  is  expected  to  sne 
for  the  same,  and  that  snch  defendant  doei  not  in  any 
manner  ooUade  with  each  third  paH^,  but  is  ready  to 
bring  into  oonrt  or  to  pay  or  dispose  of  the  mbjeet- 
matter  of  the  action  in  each  manner  as  the  court  (or  any 
ji^ge  thereof)  may  order  or  direct,  it  shall  he  lawfm 
for  the  court,  or  any  judge  ther«Df,  to  make  mlae 
md  orders  calling  upon  inch  third  -partjr  to  appear, 
Ae.,  Ao." 


it,  and  so  that  in  the  result,  if  Messrs.  Wright  are 
entitled  to  it,  there  would  be  judgment  against 
Messrs.  Richardson  and  Rop^r  in  th0  action 
brought  by  them ;  while,  if  Thompson  is  entided 
to  it,  Messrs.  Richardson  and  Roper  wonid 
succeed  against  Messrs.  Wright,  and  nil  agunst 
Thompson.  It  is  obvious,  therefore,  that  this 
issue  would  be  more  suitably  decided  by  allowiog 
Messrs.  Richardson  and  Roper  to  interplead;  and 
on  these  grounds  I  am  of  opinion  that  this 
appeal  must  be  dismissed. 

Williams,  J. — I  have  come  to  the  same  con- 
clusion, although  not  without  some  hesitation, 
and  I  think  that,  when  the  facts  are  looked  at  in 
their  true  light,  this  is  a  case  for  interpleader 
within  the  meaning  of  the  rule  which  bears  npon 
this  point.  The  short  facts  of  the  case  are  these : 
Wright  had  possession  of  a  bill  of  sale  of  certain 
goods,  of  which  Thompson  under  the  same  bill  of 
sale  alleged  that  })fi  was  the  legal  owner,  Wright 
being  the  beneficial  owner  and  his  oettui  que  tnuL 
That  beinj;  the  state  of  affairs,  Wright  employed 
the  firm  of  auctioneers,  who  are  now  applying  for 
an  interpleader  order  directing  an  issue  to  be 
tried  between  Thompson  and  Messrs.  Wright, 
and  instructed  them  to  enter  and  take  possession 
of  the  goods  in  question  and  sell  them  by  anction, 
and  in  accordance  with  these  instructions  the 
auctioneers  did  enter  and  take  possession  of  tbe 
goods,  and  advertised  them  for  sale.  Thereupon 
Thompson  gave  notice  to  the  anctioneers  that  the 
goods  were  his  property  and  not  Wright's,  and 
warned  them  that  if  they  sold  the  g;ooda  he  should 
claim  the  proceeds  of  the  sale  at  their  hands. 
This  notice  the  auctioneers  passed  on  to  tbe 
solicitors  who  were  acting  for  Wright,  who 
replied :  "  Take  no  notice  of  it.  We  wilfgive  you 
an  indemnity  against  the  consequences  of  pro- 
ceeding with  the  sale."  Accordingly  the 
auctioneers  proceeded  with  the  sale,  and  wmttever 
objection  Thompson  may  have  made  to  the  sale 
at  first,  he  afterwards  ratified  and  was  a  consent- 
ing party  to  it,  and  can  now  therefore  claim  the 
proceeds  thereof  only.  That  being  the  state  of 
things,  the  auctioneers  now  come  to  the  court  and 
say  that  they  received  the  money  which  the  gale 
produced,  but  that  they  have  no  interest  in  it, 
and  are  therefore  willing  to  pay  it  into  court,  and 
leave  the  parties  to  fight  out  the  qnesti(xi  on 
which  they  are  at  issne.  To  this  course  Thompson 
does  not  on  his  part  object,  but  on  the  contrary 
acquiesces  and  is  perfectly  willing  that  they  should 
do  so,  and  that  he  should  be  directed  to  fight  oat 
the  question  with  Wright.  Messrs.  Wright,  how- 
ever, do  not  acquiesce,  but  one  of  them  appeals 
before  us  and  disputes  the  auctioneers'  right  to  pay 
the  money  into  court  on  the  ground  that  they  come 
within  condition  (6)  of  Order  LVII.,  r.  2,  by  reason 
of  their  having  acted  in  collusion  with  one  of  the 
parties.  The  2nd  rule  of  Order  LVII.  runs  thus : 
"  The  applicant  {i.e.,  the  applicant  tor  relief  by 
way  of  interplwwler  under  the  1st  rule  of  tl»e 
order)  must  satisfy  the  court  or  a  judge  by  affi- 
davit or  otherwise — (a)  That  the  applicant  claims 
no  interest  in  the  subject-matter  in  dispute, 
other  than  for  charges  or  costs ;  (6)  That  the 
applicant  does  not  collude  with  any  of  the 
claimants ;  and  (c)  That  the  applicant  is  willing 
to  pay  or  transfer  the  subject-matter  into  coart 
or  to  dispose  of  it  as  the  court  or  judge  may 
direct."  Now,  in  my  opinion,  quite  apart  from 
the  cases  cited,  this  rule  is  intended  to  provide 
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against  the  case  of  a  person  who  has  entered  into 
a  contract  with  one  of  the  rival  chumants,  and  in 
consequence  of  that,  or  in  some  other  way,  has 
eidnngled  himself  in  the  matters  in  dispute,  and 
sifplaced  himself  in  a  difficult  position,  coming  to 
the  court  and  by  professing  to  oe  quite  impartial 
and  a  mere  stakeholder,  getting  the  court  to  make 
an  order  for  two  other  parties  to  fight  out  an 
tssnc  which  may  perhaps  oe  an  entirely  different 
issue  from  that  on  which  his  rights  depend,  and 
Thich  when  decided  would  not  bring  an  end  of 
the  whole  matter,  but  might  still  leave  some 
point  to  be  decided  between  the  successful  party 
and  himself.  It  seems  to  me  that  this  rule  does 
not  apply  in  the  present  case,  for  I  think  when 
we  understand  the  facts  that  the  true  questipn  in 
it  will  be  properly  decided  between  Thompson 
and  Messrs.  Wright  without  any  difficulty.  -I  am  of 
opinion,  therefore,  that  the  applicanta  are  entitled 
to  the  order  they  desire,  and  that  this  appeal 
ongkt  to  be  dismissed  with  costs. 

Appeal  dismissed. 

Sdicitors  for  the  applicants,  Sole,  Turner,  and 
Knight. 

Solicitor  for  Thompson,  /.  Watson  Slacker. 

Solicitors  for    Wright,  Bellamy,  Strong,  and 
Baler. 


I^ouse  of  fLorbs. 

March  27  atUl  28.  1884. 
(Before  the  Lord  Cuancxixob  (Selbome),  Lords 
Blackbubk,   Watson.  Bbamwbll,   and    Fitz- 

GEKALD.) 

MERSBt  Stbei.  and  Ibon  Cohfakt  v.  Natiab, 

Bbhzon,  and  Co.  (a) 
ox  appeal  pbox  the  coubt  of  appeal  in  sngland. 

Sale  of  goods  hy  instalments — Condition  preeedent 
—  aeseission  of  contract —  Set-off —  Judicature 
Act  1875  (38  ^  39  Viet.  e.  77),  s.  10. 

The  effect  of  sect.  10  of  the  Judicature  Act  1875  is  to 
import  into  the  winding-up  of  companies  the  rules 
of  bankruptcy  as  to  a  set-off  for  unliquidated 
danuiges. 

The  respondents  agreed  to  purchase  from  the  ap- 
pellant company  a  quantity  of  steel  to  be  delivered 
on  hoard  ship  in  five  monthly  instalments,  pay- 
ment to  be  made  within  three  days  after  the 
receipt  of  the  shipping  documents.  After  aportion 
of  the  first  instalment  had  been  delivered,  but 
before  payment ,  a  petition  was  presented  to  wind- 
up  the  company,  and  the  respondents  wrote  that 
,  they  were  advised  that  they  could  not  safely  pay 
for  the  steel  delivered  while  the  petition  was 
pending.  The  company  replied  that  they  should 
treat  the  refusal  to  pay  as  a  repudiation  of 
the  contract.  The  liquidator,  after  som,e  farther 
correspondence,  refused  to  WMke  any  further 
deliveries,  and  brought  this  action  for  the  price 
of  what  had  been  delivered. 

Held  {affirming  the  judgment  of  the  court  helow), 
that  payment  was  not  a  condition  preeedent  to 
the  delivery  of  the  next  instalment,  and  that  the 
respondents  had  not  acted  in  such  a  way  as  to 
.  show  any  intention  of  repudiating  the  contract, 
to  as  to  release  the  company  from  their  liability 
to  deliver,  and  that  they  were  entitled  to  set  off 

(a)  Beported  br  O.  X.  XalDSX,  Esq.,  BarrlMar4tVL>w . 
Vol.  LI.,  N.8.,  1314. 


the  damages  for  non-delivery  against  the  price  of 
the  instalment  sued  for  in  this  action. 
This  was  4n  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Jessel,  M.R.,  Lindley  and  Bowen, 
L.JJ.).  reported  in  9  Q.  B.  Div.  648  and  47  L.  T. 
Rep.  N.  S.  869,  which  had  reversed  a  judgment  of  " 
Lord  Coleridge,  C.J.  in  a  case  tried  before  him 
without  a  jury. 

The  facts,  which  were  not  disputed,  appear 
briefly  in  the  head-note  above,  and  are  set  out  in 
full,  with  the  correspondence,  in  the  report  in 
the  court  below. 

Cohen,  Q.C.  and  French  (C.  RusseU,  Q.C.  with 
them)  appeared  for  the  appellants,  and  argued 
that  two  questions  arose :  first,  as  to  the  effect  of 
the  refusal  to  pay  for  the  instalment  on  the  right 
of  the  purchaser  to  require  further  delivery; 
secondly,  as  to  whether  the  mutual  credit  clauses 
of  the  Bankruptcy  Act  apply  to  the  winding-up 
of  companies.  On  the  first  ploint,  the  payment 
was  a  condition  precedent  to  the,doHvery  of  the 
next  instabnent ;  this  must  be  implied,  otuerwise 
the  transaction  is  broken  up  into  five  separate 
contracts.  The  rule  is  laid  down  in  the  notes  to 
Pordaae  v.  Cole  (1  Wms.  Saund.  548).  We  cannot  go 
into  the  motives  of  the  respondents,  for  a  default 
in  payment  for  any  reason  gives  a  ri^ht  to  put  an 
ena  to  the  contract.  If  it  is  broken  m  any  mate- 
rial part  the  other  party  is  absolved : 

TimibuU  T.  McLean,  1  Ct.  SeH.  Cu.  4th  aeries,  730. 
It  must  be  a  default  in  a  material  point,  that  is, 
a  point  goinff  to  the  root  of  the  matter,  the 
absence  of  wnich  would  make  the  contract  a 
different  thing.  The  Court  of  Appeal  did  not 
apply  the  true  principle.     See 

Withers  T.  Jte\inolds,  2  B.  &  Ad.  882. 
Punctual  payment,  if  not  expressed,  is  implied 
as  a  condition  precedent  in  the  contrtMit : 

Graves  r.  Lsgg,  9  Ex.  709. 
They  also  cited 

CtxMtnaton  t.  falecilogo,  L.  Bep.  3  Ex.  193 ;  15  L.  T. 
Vmp.  IT.  a.  581 ; 

Bradfori  v.  Williams,  L.  Bep.  7  Ex.  858 ; 

Bmter  v.  Bala,  4  C.  P.  Dir.  X3» ;  40  L.  T.  Bep.  N.  S. 
475; 

Boons  T.  Syra,  1  H.  BI.  273d  : 

Hoars  v.  Bennis,  5  H.  &  K.  19 ; 

Himek  v.  UuUer,  7  Q.  B.  Dhr.  92{  45 L.  T.  Bsp.  N.  S. 

Frsethr.Burr,  L.Bep.9C.F.20e;  29L.T.Bep.N.S. 
703. 
On  the  second  point,  before  the  Judicature  Acts 
there  could  have  been  no  set-off  of  unliquidated 
damages  in  the  winding-up  of  a  company,  and  we 
contend  that  sect.  10  of  the  Judicature  Act  of  187S 
has  not  the  effect  of  importing  the  bankruptcy  - 
rules  of  set-off  as  alleged.     See 

Be  Withemsea  Brickworks  Company,  16  Clh.  Div.  887  ; 

4SL.T.  Bap.N.  S.  7U; 
Be  Albion  Steal  and  Wire  Company,  7  Ch.  Div.  547  ; 

38  L.  T.  Bep.  N.  S.  907 ; 
Thomas  r.  Patent  Lionite  Company,  17  Oh.  IKv.SSOr 
44  L.  T.  Bap.  N.  S.  892. 

The  Solicitor-Oeneral  (Sir  P.  Herschell,  Q.C.) 
and  Bigham,  Q.C,  who  appeared  for  the  respon- 
dents, were  requested  to  confine  their  argument 
to  the  secccd  point,  as  to  the  right  of  set-off,  and 
contended  that  the  effect  of  the  section  must  bo 
that  which  the  Court  of  Appeal  held,  otherwise 
different  debts  would  be  provable  in  the  winding- 
up  and  in  bankruptcy,     see 

B»  Compagwis  CUnirdle  da  Bellegarde,  4  Ch.  Div.  470  ; 
35  L.T?.  Bep.  N.  8. 900.  ^  j  . 
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At  the  conclaaion  of  the  argaments  their  Lord- 
ships gave  judgment  as  follows: — 

The  LoBD  CiiAjic£Lix>B  (Selbome). —  My  Lords: 
In  this  case  I  will  deal  first  with  the  last  point  which 
has  been  argued,  and  it  appears  to  me  that  it  lies 
within  a  very  narrow  compass.  The  Act  of  1875 
has  said  that  for  certain  purposes  "  the  same  rules 
shall  prevail  and  be  observed '  in  w  inding-up  under 
the  Companies  Acts  "  as  may  be  in  force  for  the 
time  being  under  the  law  of  bankruptcy  with 
respect  to  the  estates  of  persona  adjudged  bank- 
rupt ;"  and  I  cannot  help  pausing  to  observe  upon 
what  is  a  little  remarkable  in  that  enactment.  It 
is  not  the  rules  that  were  in  force  when  the  Act  of 
1875  was  passed,  but  the  rules  which  "  viay  be  in 
force  for  tne  time  being ;"  marking  very  strongly 
the  principle  on  which  the  Legislature  in  this 
enactment  proceeded,  namely,  that  they  treated 
the  cases  as  in  pari  materia,  govemea,  as  the 
former  clearly  are,  by  the  same  principles  which 
govern  the  law  of  insolvency  or  bankruptcy ;  that 
it  was  safe  not  only  to  apply  the  then  existing 
rules  upon  that  subject,  but  to  apply  them  with 
any  future  addition  or  alteration  which  in  legis- 
lation as  to  bankruptcy  might  be  thought  fit. 
That  I  think  very  distinctly  confirms  the  weight 
which  otherwise  might  be  due  to  a  consideration 
of  the  principle  and  reason  of  the  enactment. 
But  I  do  not  think  that  any  aid  from  that  con- 
sideration is  really  necessary,  because  we  find 
that  among  the  rules  which  are  to  be  imported 
from  bankruptcy  there  are  included  the  rules  "  as 
to  debts  and  liabilities  irovable."  Is  not  the  mle 
in  question  one  as  to  debts  and  liabilities  provable  P 
It  occurs  in  that  division  of  the  Bankruptcy  Act 
1869  which  is  under  the  sub-heading,  "  Payment 
of  debts  and  distribution  of  assets."  The  first 
section  under  that  head  is  one  which,  following  a 
series  of  earlier  statutes,  makes  demands  in  the 
nature  of  unliquidated  damages,  arising  by  reason 
of  contract,  provable  in  bankruptcy ;  and  Himilar 
demands  which  do  not  so  arise,  and  which  are  not 
of  that  nature,  not  provable.  The  Act  defines 
what  are  to  be  proved,  all  debts  and  liabilities 
and  obligations,  except  certain  things  which  are 
excepted ;  there  are  two  or  three  clauses  dealing 
with  special  matters,  and  wc  then  oome  to  the 
39th,  which  occurs  under  the  same  division 
of  the  statute :  "  Where  there  have  been  mutual 
credits,  mutual  debts,  or  other  mutual  dealings 
between  the  bankrupt  and  any  other  person  prov- 
ing or  claiming  to  prove  a  debt  untter  his  bank- 
mptcy,  an  account  shall  be  taken  of  what  is  due 
from  one  party  to  the  other  in  respect  of  such 
mutual  dealings,  and  the  sum  due  from  the  one 
party  shall  be  set  off  against  any  sum  due  from 
the  other  party,  and  the  balance  of  snch  account, 
and  HO  more,  shall  be  claimed  or  paid  on  either 
side  respectively.""  Your  Lordidiips  observe  that 
it  is  not  that  it  may  he,  it  is  not  a  thing  which  is 
(^ional,  but  it  ia  a  positive  absolute  nUe  for  the 
purpose  of  proof  in  bankruptcy,  and  nothing  can 
be  proved  according  to  that  rule  in  such  cases 
except  the  balance  of  the  account;  that  only  is 
regarded  as  the  claim  which  it  is  competent  for 
the  ci^editor  to  make  when  he  comes  in  to  prove 
under  the  bankruptcy.  That  being  so,  how  is  it 
possible  to  say  that  tnis  is  not  a  nue  both  within 
the  general  spirit  and  intention  of  the  section, 
and  within  the  express  words  "  as  to  debts  and 
liabilities  provable?"  I  do  not  think  it  necessary 
to  say  more  upon  that  subject.    Upon  the  other 


point,  I  do  not  think  it  desirable  to  lay  down 
larger  rules  than  the  case  laay  require,  or  than 
former  authorities  may  have  {aid  down  for  my 
guidance,  or  to  go  into  possible  cases  differing 
from  the  one  with  which  we  have  to  deal  I  un 
content  to  take  the  rule  as  stated  by  Lord  Cole- 
ridge, C  J.,  in  Freefk  y.  Bmr  (L.  Bap.  9  C.  F.  200; 
29  L.  T.  Rep.  N.  S.  773),  which  is  in  sufastaaee,  as 
I  understand  it,  that  you  must  look  at  the  actuJ 
circumstances  of  the  case  iu  order  to  see  whether 
the  one  party  to  the  contract  is  relieved  from  its 
future  performance  by  the  conduct  of  the  other; 
you  must  examine  what  that  conduct  is,  so  u  to 
see  whether  it  amounts  to  a  renunciation,  to  an 
absolute  refusal  to  perform  the  contract  snch  as 
wonld  amount  to  a  rescission  if  he  bad  the  power 
to  rescind,  and  whether  the  other  party  may 
accept  it  as  a  reason  for  not  performing  his  part; 
and  I  think  that  nothing  more  is  necessary  in  the 
present  case  than  to  look  at  the  oondnet  of  the 
parties,  and  see  whether  anything  of  that  kind 
has  taken  place  here.  Before  doing  so,  howerer, 
I  must  say  one  or  two  words  in  order  to  showwhj 
I  caimot  adopt  Mr.  Cohen's  argument,  as  far  as  k  , 
represented  the  payment  by  the  respondentg  for 
the  iron  delivered  as  in  this  case  a  condition 
precedent,  and  coming  within  the  mles  of  law 
applicable  to  conditions  precedent.  If  it  were  m, 
of  course  there  wonld  be  an  end  of  the  case ;  hot 
to  me  it  is  plain  beyond  the  possibility  of  contro- 
versy  that,  upon  the  proper  construction  of  this  I 
contract,  it  is  not,  and  cannot  be,  a  condition  {h«-  | 
cedent.  The  contract  is  for  the  purchase  of  fire 
thousand  tons  of  steel  blooms  of  the  company'* 
manufacture ;  therefore  it  is  one  contract  for  the 
purchase  of  that  quantity  of  steel  blooms.  So 
doubt  there  are  subsidiary  terms  in  the  contract 
as  to  the  time  of  delivery :  "Delivery  one  thousand 
tons  monthly  commencing  January  next ;"  and  as 
to  the  time  of  payment, "  Payment  nett  cash  within 
three  days  after  receipt  of  shipping  documents ;'' 
but  that  does  not  split  up  the  contract  into  u 
many  contracts  as  there  shall  be  driiveries  for  the 

furpose,  of  so  many  distinct  quantities  of  iron, 
t  is  quite  consistent  with  the  natural  meaning  of 
the  contract,  that  it  is  to  be  one  contract  for  the 
purchase  of  that  quantity  of  iron,  to  be  deUrered 
at  those  times,  and  in  that  manner,  and  fi»r  whidi 
pa3rment  is  so  to  be  made.  It  is  perfectly  clear 
that  no  particular  payment  can  be  a  condition 
precedent  of  the  entire  contract,  because  the 
delivery  under  the  contract  was  most  certainly 
to  precede  payment,  and  that  bang  so,  I  do  not 
see  how,  without  express  words,  it  can  poesibh 
be  made  a  condition  precedent  to  the  subsequent 
fulfilment  of  the  unfulfilled  part  of  the  contnKt 
by  the  delivery  of  the  undelivered  steel  Bnt 
quite  consistently  with  that  view  it  appears  to  me, 
according  to  the  authorities  and  according  to 
sound  reason  and  principle,  that  the  parties  mi(^t 
have  so  conducted  themselves  as  to  release  each 
other  from  the  contract,  and  that  one  party  mif^ 
have  so  conducted  himself  as  to  leave  it  at  the 
option  of  the  other  party  to  relieve  himself 
from  a  future  performance  of  the  contract.  The 
question  is  whether  the  facts  here  justify  that 
conclusion  ?  Now  the  facts  reUed  upon,  whbout 
reading  all  thd  evidence,  are  these :  The  company 
at  the  time  when  the  money  was  about  to  become 
payable  for  the  steel  actually  delivered  fell  into 
difficulties,  and  a  petition  was  presented  again* 
them.    There  was  a  section  is  JneCompaiiies-^^ 

Digitized  by  VjOOQIC 


Jan.  19,  UBS] 

THE  LAW  TIMES.                      [VoLLI^n.  8.-639 

H.orL.] 

If  BB8£T  St«£L  AND  IkOH  CoTUUST  V.  NaTLOB,  BesZOS,  AKD  Co.                 [H.  OT  L. 

1862  (sect.  153)  -which  ajqieared  to  the  adviBers  of 
the  pnrchaaers  to  admit  of  the  construction  that, 
.until  in  thooe  circumstances  the  petition  was 
disposed  of  by  ao  order  for  the  company  to  be 
woand-up  or  otherwise,  there  would  be  no  one 
who  could  receive,  and  could  giye  a  good  discharge 
for,  the  amount  due.  There  is  not,  upon  the 
letters  and  documents,  the  slightest  ground  for 
supposing  either  that  the  purchasers  could  not 
pay,  or  that  they  were  unwilling  to  pay,  the 
amount  due;  but  they  acted  as  they  did  evidently 
bond  fide,  because  they  doubted,  on  the  advice  of 
th^  solicitor,  whether  that  section  of  the  Act,  as 
long  as  the  petitioa  was  pending,  did  not  make  it 
impossible  tor  them  to  obtain  the  discharge  to 
which  they  had  an  unquestionable  right.  And 
therefore  the  case  which  I  put  durine  the  argu- 
ment is  analogous  to  that  which  according  to  the 
advice  they  received  they  supposed  to  exist, 
namely,  the  case  of  a  man  who  nag  died  between 
the  delivery  and  the  time  when  payment  ought  to 
be  made,  he  being  the  only  person  to  whom  pay- 
ment is  due ;  and  of  course  until  there  is  a  legal 
personal  representative  of  that  person  no  receipt 
can  be  g^ven  for  the  money.  By  the  Act  of  Parlia- 
ment, in  the  event  of  a  winding-up  order  being 
noade,  it  would  date  from  the  time  when  the 
petition  was  presented;  and  this  clause,  which 
no  doubt,  according  to  its  true  construction,  only 
deals  with  alienations  of  the  property  of  the 
company,  was  supposed  by  the  sobcitor  of  the 
purchasers  to  make  it  questionable  whether  the 
payment  of  a  debt  due  to  the  company,  to  the 
persons  who  if  there  had  been  no  petition  would 
bare  had  a  right  to  receive  it,  might  not  be  held, 
in  the  event  of  a  winding-up  order  being  made,  to 
be  a  payment  of  the  property  of  the  company  to  a 
wrong  person  and  therefore  an  alienation.  I 
cannot  ascribe  to  their  conduct,  under  these 
circumstances,  the  character  of  a  renunciation  of 
the  contract,  a  repudiation  of  the  contract,  a 
refusal  to  fulfil  the  contract.  It  is  just  the 
reverse;  the  purchasers  were  desirous  of  fulfilling 
the  contract ;  they  were  advised  that  there  was  a 
difficulty  in  the  way,  and  they  expressed  anxiety 
that  that  difficulty  should  be  as  soon  as  possible 
removed,  by  means  which  were  suggested  to  them, 
and  which  thev  pointed  out  to  the  s<dicit6r8  of  the 
company.  Tne  company  evidently  took  up  the 
attitude,  in  that  state  of  things,  of  treating  the 
de&ult  as  one  which  released  them  from  all 
farther  obli^[ation.  On  the  10th  Feb.,  which  was 
before  the  wmding-np  order  was  made,  and  while 
that  state  of  things  still  continued,  the  company 
by  their  secretary  wrote  to  sa^  that  they  thought 
(being  so  for  correct,  and  thmking  rightly)  that 
the  objection  was  not  well  founded  in  law;  and 
they  added,  "We  shall  therefore  consider  your 
refusal  to  pay  for  the  goods  already  delivered  as 
a  breadi  of  contract  on  your  part,  and  as  releasing 
us  from  any  further  obligations  on  our  part,"  I 
think  that  the^  were  wrong  in  that  conclusion ; 
and  that  there  is  no  principle  dedncible  from  any 
of  the  authorities  which  supports  that  view  of  such 
— I  hardly  like  to  call  it  a  refusal —  of  such  a 
demur,  such  a  delay  or  postponement,  under  those 
circumstances,  llie  company,  until  they  were 
wound-up,  never  receded  from  that  position 
which  tiiey  took  up  on  the  10th  Feb.  1881 ;  and  it 
appears  to  me  to  be  clear  that  the  liquidator 
adopted  it,  and  never  departed  from  it ;  and  that 
the  repudiation  of  the  contract  on  insufGcient 


grounds  on  the  part  of  the  company,  which  had 
taken  place  while  the  petition  was  pending,  and 
before  the  winding-up  order  was  made,  was 
adhered  to  after  the  winding-up  order  was  made 
on  the  part  of  the  liquidator.  On  the  other  hand, 
it  seems  to  me  that,  fairly  and  reasonably  con- 
sidered, the  conduct  of  the  respondents  was 
justifiable.  Upon  the  17th  Feb.  1881,  after  the 
making  of  the  winding-up  order,  they  state  that 
there  are  instalments  which  ought  to  have  been 
delivered  but  which  have  not  been  delivered,  in 
respect  of  which  they  would  have  a  claim  for 
damages,  and  that  they  apprehend  that  they 
would  have  a  right  to  deduct  those  damages  from 
any  payments  then  due  from  them ;  and  according 
to  the  view  which  has  been  taken  in  the  Court  of 
Appeal  of  the  effect  of  the  10th  section  of  the  Act 
of  1875,  and  in  which  view  I  believe  your  Lord- 
ships agree,  that  was  the  right  way  of  looking  at 
the  matter.  Then  the  respondents  go  on  to  say, 
that  they  are  prepared  to  accept  all  deliveries 
which  the  liquidator  may  make  under  the  contract, 
and  to  pay  everything  due,  only  requesting  that 
those  payments  may  be  considered  as  made  upon 
this  understanding,  in  substance,  that  the  right 
to  the  set-off  which  exists  in  law  for  the  danuw^ 
shall  not  be  prejudiced — a  perfectly  reasonable, 
defensible,  and  justifiable  proposal.  And  the 
solicitor  who  writes  the  letter  adds,  "  Or  I  think 
it  probable  that  my  clients  would  'consent  to 
accept  delivery  now  and  waive  the  damages"  — • 
thing  which  in  a  later  letter  they  express  th«r 
willingness  to  do.  In  my  judgment,  they  have 
not  in  any  portion  of  the  proceeding  acted  so  as 
to  show  an  intention  to  renounce  or  to  repudiate 
the  contract,  or  to  fail  in  its  performance  on  their 
part.  Therefore  I  think  that  the  judgment  of  the 
court  below  is  right,  and  that  this  appeal  should 
be  dismissed  with  costs,  and  1  so  move  your  Lord- 
ships. 

LordBLACKBUSN. — My  Lords:  I  am  of  the  same 
oiHuion.  On  the  effect  of  the  10th  section  of  the 
Act  of  1875  I  will  only  say  that  I  perfectly  agree 
with  what  the  court  below  have  said,  and  with 
what  has  been  said  by  the  Lord  Chancellor.  As 
to  the  first  point,  I  myself  have  no  doubt  that 
Withers  v.  Beynolds  (2  B.  &  Ad.  882)  correctly 
lays  down  the  law  to  this  extent,  that  where  there 
is  a  contract  which  is  to  be  performed  in  future, 
it  one  of  the  parties  has  said  to  the  other  in  effect, 
"  If  you  go  on  and  perform  your  side  of  the  con- 
tract, I  will  not  perform  mine"  (in  Wiihen  v. 
Rtyvoldt  it  was,  "  You  may  bring  your  straw,  but 
I  will  not  pay  you  upon  delivery  as  under  the 
contract  I  ought  to  do.  I  will  always  keep  one 
bundle  of  straw  in  hand  so  as  to  have  a  check 
upon  you"),  that  in  effect  amounts  to  saying, 
"1  will  not  perform  the  contract."  In  that  case 
the  other  party  may  say:  "You  have  myen  me 
distinct  notice  that  you  will  not  perform  the 
contract.  I  will  not  wait  until  yon  have  broken 
it,  but  I  will  treat  you  as  having  put  an  end  to 
the  contract,  and  if  necessary  will  sue  you  for 
damages,  but  at  all  events  I  will  not  go  on  with 
the  contract."  That  was  settled  in  Hoehtter  t. 
Be  la  Tmir  (2  E.  &  B.  678)  in  the  Queen's  Bench, 
and  has  never  been  doubted  since ;  because  there 
is  a  breach  of  the  contract  although  the  time 
indicated  in  the  contract  has  not  arrived.  That 
is  the  law  as  laid  down  in  WWhera  v.  BegtuAdt 
{jAimjp).  That  is,  I  will  not  say  the  only  groond 
of  defence,  but  a  sufficient  groondi^f  defence.    In 
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^Freeih  v.  Burr  (ubi  aiip.)  it  was  also  so  laid 
down;  and  Lord  Coleridge  here  thinks  the  facts 
were  snch  as  to  bring  the  case  within  that  prin- 
ciple. I  will  not  at  this  time  of  the  day  ^  through 
them,  but  when  the  facts  are  looked  at  it  is  to  me 
clear  that  that  is  not  so.  So  far  from  the  respon- 
dents saying  that  when  the  iron  was  brought  in 
future  they  would  not  pay  for  it,  they  were  always 
anxious  to  get  it,  and  for  a  very  good  reason,  that 
the  price  had  risen  high  above  the  contract  price. 
There  was  a  statement  that,  for  reasons  which  they 
thought  sufficient,  they  were  not  willmg  to  pay  for 
the  iron  at  present;  and  if  that  statement  had 
been  an  absolute  refusal  to  pay,  saying,  "  Because 
we  have  power  to  do  wrong  we  will  refuse  to  pay 
the  money  that  we  ought  to  pa^,"  I  will  not  say 
that  it  might  not  have  been  evidence  to  go  to  the 
jury  for  them  to  say  whether  it  would  not  amount 
to  a  refusal  to  go  on  with  the  contract  in  future, 
for  a  man  might  reasonably  so  consider  it.  But 
there  is  nothing  of  that  kind  here ;  it  was  a  bond 
fide  statement,  and  a  very  plausible  statement.  1 
will  not  say  more.  I  retrain  from  weighing  its 
valne  at  this  moment ;  but,  as  I  said  before,  it 
prevents  the  case  from  coming  within  the  autiio- 
rity  of  WUhert  v.  Reynold*  and  Freelh  v.  Burr, 
and  consequently,  as  I  understand  it.  Lord 
Coleridge  made  a  mistake  in  the  ground  on 
which  he  went.  The  rule  of  law,  as  I  always 
understood  it,  is  that,  where  there  is  a  contract 
in  which  there  are  two  parties,  each  side  having 
to  do  something  (it  is  so  laid  down  in  the  notes  to 
Pordage  v.  Coh,  I  Wms.  Saund,  548,  ed.  1871),  if 
you  see  that  the  failure  to  perform  one  part  of  it 
goes  to  the  root  of  the  contract,  goes  to  the 
foatifiation  of  the  whole,  it  is  a  good  defence  to 
say,  "  I  am  not  going  on  to  perform  my  part  of  it 
when  that  which  is  the  root  of  the  whole  and  the 
substantial  consideration  for  my  performance  is 
defeated  by  your  misconduct."  But  Mr.  Cohen 
contended  that  whenever  there  was  a  breach  of 
the  contract  at  all  (I  think  he  hardly  continued  to 
contend  that  after  a  little  while,  but  he  said 
whenever  there  was  a  breach  of  a  material  part 
of  the  contract)  it  necessarily  went  to  the  root  of 
the  matter.  I  cannot  agree  with  that  at  all.  I 
quite  agree  that  when  there  were  a  certain  number 
of  tons  of  the  article  delivered,  it  was  a  material 
part  of  the  contract  that  the  man  was  to  pay,  but 
it  was  not  a  part  of  the  contract  that  went  to  the 
TOOt  of  the  consideration  in  the  matter.  There 
was  a  delay  in  fulfilling  the  obligation  to  pay  the 
money,  it  may  have  been  with  or  without  good 
reason  (if  that  would  have  made  any  difference), 
but  it  did  not  go  to  the  root  or  essence  of  the 
contract,  nor  do  I  think  that  there  is  any  sound 
principle  upon  which  it  could  do  so.  I  repeatedly 
asked  Mr.  Cohen  whether  or  not  he  could  find  any 
authority  which  justified  him  in  saying  thnt  evei^ 
breach  of  a  contract,  or  even  a  breach  which 
involved  in  it  the  nonpayment  of  money  which 
there  was  an  obligation  to  pay,  must  be  considered 
to  go  to  the  root  of  the  contract,  and  he  produced 
BO  such  authority.  There  are  many  cases  in  which 
the  breach  may  do  so;  it  depends  on  the  construc- 
tion of  the  contract.  With  regard  to  the  case  of 
Soare  v.  Rennie  (5  H.  &  N.  19)  it  has  been  said 
that  Pollock,  C.B.  there  went  so  far  as  to  gay  that 
it  was  the  essence  and  substance  of  the  contract 
that  the  whole  of  the  166  tons  of  iron,  and  no  less, 
shonld  be  delivered.  If  it  was  so.  it  wonld  follow 
that,  when  in  the  present  case  the  January  ship- 


ment had  not  been  made,  and  the  company  conld 
only  deliver  part  of  the  quantity,  it  went  to  the 
essence  of  the  contract.  The  question  depends 
upon  whether  the  whole,  and  no  less,  is  the  essence 
of  it.  And  again  in  Honrk  v.  Muller  (7  Q.  B.  Div. 
92 ;  45  L.  T.  Bep.  N.  S.  202),  which  hag  been 
referred  to,  it  is  expressly  and  pointedly  shown 
that  that  was  the  ground  taken,  and  Bramwell, 
L.J.  stated  that  in  his  opinion  the  contract  of  the 
one  party  was  to  deliver,  and  of  the  other  to  take 
2000  tons  of  iron,  and  that,  inasmuch  as  it  was  to 
be  by  three  instalments  and  the  first  wag  gone 
and  there  never  could  be  more  than  twcfthirds  of 
the  quantity,  the  rhing  bargained  for  being  the 
whole  quantity  of  iron  and  no  less,  the  defendant 
was  not  bound  to  deliver  two-thirds  when  the 
plaintiff  required  the  two-thirda  only.  Supposing 
that  that  was  the  true  construction  of  the 
contract,  I  thinlc  that  that  would  be  the  right 
conclua^lon.  Brett,  L.J.  seems,  if  I  understand 
him  rightly,  to  have  thought  that  that  was  not 
the  true  construction  of  the  contract — whether 
it  was  or  not  I  do  not  express  any  opinion,  except 
to  point  out  that  whatever  be  the  construction  of 
other  contracts,  there  is  not  in  my  mind  the 
slightest  pretext  for  saying  that  sucd  is  the  con- 
struction of  this  contract,  and  that  being  go, 
these  cases  have  really  no  bearing  upon  the 
matter.  The  circumstances  being  as  I  have  said, 
the  contract  not  being  such  as  to  make  this  pay- 
ment a  condition  precedent,  or  to  make  ponctnal 
payment  for  one  lot  of  iron  which  has  been 
delivered  a  matter  causing  the  contract  to  deliver 
other  iron  afterwards  to  be  a  dependent  contract, 
being  of  opinion  that  that  is  not  the  meaning  of 
the  contract,  I  think  that  the  decision  of  the 
Court  of  Appeal  was  right. 

Lord  Watson.— My  Lords :  I  am  of  the  same 
opinion.  I  think  it  would  be  impossible  for  vonr 
Lordships  to  sustain  the  appeal  unless  your  Lord- 
ships are  prepared  to  hold  that  any  departure 
whatever  from  the  terms  of  the  contract  by  one 
of  the  parties  mast  be  sa£Bcient  to  entitle  the 
other  to  set  it  aside.  I  think  the  correspondence 
shows  that  the  delay  in  making  payment  of  that 
part  of  the  contract  price  which  ought  to  have 
been  paid  on  the  5th  Feb.  was  dne  to  these  two 
causes :  in  the  first  place,  a  very  natural  desire  on 
the  part  of  the  purchasers  to  see  that  they  were 
safe  against  being  called  upon  to  make  a  second 
payment  of  the  price ;  and  in  the  second  place,  an 
obvious  desire  on  the  part  of  the  sellers  to  get  rid 
of  the  contract  altogether.  There  was  no  contro- 
versy as  to  the  terms  of  the  contract.  There  was 
no  unwillingness  on  the  part  of  the  respondents 
to  pay  the  price  due  under  the  contract,  eicq* 
for  the  circumstance  that  there  had  been  a  change 
in  the  constitution  of  the  company,  because  thCT 
had  gone  into  liquidation  on  the  2nd  Feb^  and 
the  respondents'  firm  were  advised  by  their  law 
iugent  that  they  were  not  in  safety  to  pay  nntil 
the  liquidator  was  appointed.  That  brings  ns 
down  to  the  15th  Feb.  At  that  date  thii  had 
taken  place :  the  company  hswi  given  notice  on  the 
10th  Feb.  of  their  lesolution  to  repudiate  the 
contract  in  consequence  of  the  failure  of  the 
respondents  to  pay,  and  to  that  repudiation  the 
liquidator  I  think  consistently  adhered.  In  these 
circumstances  it  appears  to  me  that  the  judgment 
appealed  from  must  be  affirmed. 

Lord  Bkamweil. — My  Lords :  I  am  of  the  saiae 
opinion,  and  shall  say  but  ve^few  wor^.    I<o™ 
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Coleridge  says  that  the  defendants,  the  now  res- 
pondents, positively  refased  to  pay  tor  the  iron 
already  delivered,  and  for  ^I  which  might  be 
subsequently  delivered.  Now,  whether,  if  they 
had  positively  refused  to  pay  for  that  already 
delivered,  it  would  have  given  any  justification  to 
the  company  or  the  liquidator  for  refusing  to  go 
on  with  the  contract,  it  is  not  necessary  for  me  to 
say  at  the  present  moment.  I  do  not  say  that  it 
would  not ;  but,  if  they  had  positively  refused  to 
pay  for  all  which  might  be  suosequentiy  delivered, 
it  would  undoubtedly  be  an  answer  upon  the 
authority  of  Wither*  v.  Beynoldt  (uhi  sup.)  and 
the  reasoning  which  you  nave  heard.  But  I 
really  cannot,  with  g^eat  submission  to  the  noble 
lord,  find  any  evidence  of  that,  and  Mr.  Cohen 
certainly  did  not  attempt  to  prove  it ;  but  he  set 
up  a  new  ground,  which  was  tliat  ^e  payment  of 
the  debt  due  was  a  condition  precedent  to  the 
further  performance  of  the  agreement,  with  which 
I  cannot  at  all  agree.  I  have  just  one  other  word 
to  say.  I  cannot  tell  why  Honck  v.  iltiUer  {iihi 
*up.)  and  Hoare  v.  Bennte  (ubi  svp.)  should  be 
brought  forward  upon  this  occasion.  1  do  not 
think  that  I  said  in  Honek  v.  Mailer  what  in  this 
case  Jessel.M.R.  supposed  me  to  have  said,  namely, 
that  "in  no  case  where  the  contract  has  been  part 
performed  could  one  party  relv  on  the  refusal  of 
the  other  to  go  on."  If  I  dia  say  so  I  recall  it, 
because  I  do  not  think  so;  it  depends  on  the 
nature  of  the  contract  and  the  circumstances  of 
the  cane.  What  I  was  busy  upon  in  that  case  was 
in  showing  that  there  had  been  no  performance 
at  all  there,  and  that  in  truth  what  the  plaintiff 
was  seeking  to  do  was  to  make  the  defendant 
accept  the  performance  of  something  entirely 
different  from  what  had  been  agreed  upon,  and  I 
think  in  that  opinion  I  was  right.  But  what  has 
that  to  do  with  this  case  P  Suppose  I  was  wrong, 
what  then ?  Suppose  Honek  v.  Midler  was  wrongly 
decided,  how  does  it  bear  upon  this  case  P  Not  in 
the  least.  Nor  indeed  does  the  case  of  Hoare  v. 
S^nnif.,  which,  in  my  opinion,  was  decided  upon 
the  considerations  whicn  I  have  mentioned,  and 
which  I  think  should  be  supported. 

Lord  Fitzgerald. — My  Lords,  I  concur. 

Appeal  diitmiiied  with  eoit$. 

Solicitors  for  the  appellants,  W.  W.  Wyntie  and 
Son,  for  8i»ip»on  and  North,  Liverpool. 

Solicitor  for  the  respondents,  Cl«m«at«. 


S^mmz  Court  d  lubkature. 

COURT  OF   APPEAL. 

Wednetday,  Bee.  10, 188*. 
(Before  Bkett,  M.B.,  Corros  and  LixoLXr,  L.JJ.) 

EVKNT  V.   SANDES.(a) 
APPEAL  FROX  THE  Qt'EEK's  BENCH  SIVISIOX. 

Fraetice — Cotta  —  Action  ordered  to  he  tried  in 
County  Court — Juritdietion  of  High  Court — 
19  4-  20  Vict.  c.  108,  ..  26— B.  8.  C.  1883,  Order 
LXV.,  rr.  1,  4. 

By  B.  8.  C.  1883,  Order  LXV.,  r.  4,  "  Where  an 
aeiion  is  ordered  to  be  tried  in  a  County  Court 
under  the  proviaione  of  19  ^  20  Viet.  c.  108,  «.  26, 

(a)  Baporttd  by  P.  B.  HUTCEI5S,  Ite).,  B*rrtateF«t-I«w. 


the  eotta  of  the  <ietion  thaU,  subject  to  the  provu 
lions  of  toe  principal  Act  and  tliese  rules,  foUow 
^le  event,  unless  by  the  registrar's  certificate  of 
{he  resuit  of  the  trial  it  shaM  appear  that  the 
judge  before  whom,  the  action  was  tried  was  of 
optnton  {hat  the  question  of  costs  ought  to  be 
i^erred  to  a  judge  of  the  High  Court,  in  lohich 
case  no  costs  shaU  be  recovered  unless  ordered  by 
the  court  or  a  judge." 

An  action  in  which  the  defendant  paid  money  into 
court  was  ordered  to  be  tried  in  a  County  Court. 
At  the  trial  the  Judgefound  that  the  plaintiff  was 
entitled  to  recover  for  certain  work  done,  and 
determined  the  rjte  at  which  the  work  was  to  be 
paid  for,  leaving  it  to  the  registrar  to  ascertain 
the  amount  due  by  calculation.  Tlie  result  was 
that  the  plaintiff  recovered  2s.  3d.  beyotid  the  sum 
paid  into  court.  TJte  County  Court  judge  ex- 
pressed no  opinion  on  the  qitestion  of  costs. 

The  defendant  applied  to  a  divisional  court  for  an 
order  that  the  plaintiff  should  pa'^  to  the  dtfen- 
datU  his  costs  qf  the  action,  or  that  each  party 
shoidd  pay  his  own  costs. 

Hie  Court  hdd,  that  they  had  no  juritdietion  to 
make  an  order,  and  refused  the  application  on 
appeal.  ^ 

Held,  {hat  the  word*  "  subject  to  the  provisions  of 
the  principal  Act  and  these  rules"  in  Order  LXV., 
r.  4,  incorporated  the  provision  in  ride  1,  that 
costs  shaU  be  in  the  discretion  of  the  court  or 
judge,  and  therefore  {he  court  had  jurisdiction ; 
order  made,  that  Hie  plaintiff  should  recover  costs 
only  up  to  tlie  time  of  payment  into  court,  and 
eachparty  should  pay  his  own  costs  of  the  trial. 

Decision  of  Stephen  and  Mathew,  JJ.  reversed. 

This  was  an  action  commenced  in  the  High  Court 
of  Justice  to  recover  a  sum  of  521.  "8«.  6a,,  being 
the  balance  of  a  builder's  account.  The  defen- 
dant paid  371.  2«.  6d.  into  court. 

An  order  was  made  under  the  County  Courts 
Act  1856  (19.  &  20  Vict.  c.  108),  s.  26,  that  the 
cause  should  be  tried  in  the  (Scanty  Court  of 
Kent  holden  at  Bochester.  The  balance  of  the 
claim,  after  payment  into  court,  amounting  to 
15Z.  6«.,  consistea  of  two  items :  as  to  one  of  these 
items,  amounting  to  111.  2s.  Qd.,  the  judg;e  of  the 
County  Court  <&cided  in  favour  of  the  defen- 
dant; the  remaining  item  consisted  of  a  claim 
for  42.  3*.  6d.,  in  respect  of  the  cartage  and  stack- 
ing of  certain  bricks,  for  which  the  plaintiff 
claimed  to  be  entitled  to  be  paid  at  the  rate  of  10«. 
per  thousand. 

The  judge  came  to  the  conclusion  that  the 
plaintiff  was  entitled  to  payment  at  the  rate  of 
4s.  6d.  per  thousand,  and  left  it  to  the  registrar 
to  ascertain  by  calculation  the  amount  due.  The 
result  of  the  calculation  showed  that  the  plaintiff 
was  entitled  to  2«.  Sd.  beyond  the  sum  paid  into 
court,  and  he  therefore  recovered  judgment  for 
that  amount. 

The  judge  expressed  no  opinion  as  to  costs. 

An  application  was  made  on  behalf  of  the  de- 
fendant to  the  Divisional  Court  for  an  order  that 
the  plaintiff  should  pay  to  the  defendant  his  costs 
of  tne  action,  or  that  each  party  should  pay  his 
own  costs. 

The  Court  (Stephen  and  Mathew,  JJ.'j  held  that 
they  had  no  jurisdiction  to  make  an  order,  and 
refused  the  application. 

The  defendant  appealed.  (^^  r^r^^]r^ 
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Morton  Smith  for  th«  defendant. — Before  the 
Rules  of  the  Snpreme  Court  1883  came  into 
operfktion  the  practice  waa  clear.  The  County 
Court  had  no  jurisdiction  oyer  the  costs  in  cases 
sent  down  under  19  &  20  Vict.  c.  108,  s.  26,  and 
the  DiTisional  Court  had  power  to  deal  with  costs 
in  the  exercise  of  its  discretion  : 

Fanur  t.  May,  41 L.  T.  Sep.  N.  S.  148. 
The  decisions  in  Myers  v.  Befriis  and  Siddona  x. 
Lawrence  (40  L.  T.  Rep.  N.  S.  795 ;  4  Ex.  Diy.  176) 
also  support  the  defendant's  argument  that  the 
court  has  an  independent  jurisdiction  over  the 
costs.  There  is  nothing  in  the  Rules  of  1SB3  to 
talce  away  this  jurisdiction,  for,  althouKh  by  Order 
LXV.,  r.  4,  the  practice  is  altered  to  the  extent  of 
Ifiving  a  certain  discretion  to  the  County  Court 
.indge  with  regard  to  costs,  still  the  whole  of  the 
rule  must  be  read  together,  and  the  effect  of  the 
woi-ds  "  subject  to  the  provisions  of  the  principal 
Act  and  of  these  rules  is  to  incorporate  the  pro- 
vision contained  in  Order  LXV.,  r.  1,  by  which 
costs  are  in  the  discretion  of  the  court  or  a  judge. 
Rule  4  must  be  read  together  with  rule  1,  and 
therefore  does  not  take  away  the  independent 
jurisdiction  of  the  court.  It  can  never  have  been 
intended  to  make  the  expression  of  opinion  by  the 
County  Court  judge,  which  is  referred  to  in 
rule  4,  a  condition  precedent  to  tho  exercise  of 
discretion  by  the  High  Court. 

Maiden  for  the  plaintiff. — The  court  below  was 
right  in  declining  jurisdiction,  for  Order  LXV., 
r.  4,  gives  absolute  power  to  the  County  Court 
judge  to  deal  with  the  costs,  either  by  allowing 
them  to  follow  the  event,  or  by   referring  the 

Suestionto  a  judge  of  the  High  Court,  and  if  he 
ocs  not  so  refer  the  question  the  Hiirfa  Court 
cannot  interfere.  The  words  "subject  to  the 
provisions  of  the  principal  Act  and  these  rules," 
m  rule  4,  only  incorporate  the  proviso  in  rule  1  as 
to  costs  of  executors,  administrators,  trustees, 
and  mortgagees,  and  not  the  general  provision  as 
to  costs ;  rule  4  is  inconsistent  with  that  general 
provision,  and  was  intended  to  establish  an  excep- 
tion to  it. 
Morton  Smith  replied. 

Br£tt,  M.R.— There  are  two  points  in  this  case 
which  reojuire  some  notice :  flrst,  as  to  the  alleged 
practice  in  the  County  Court ;  and  secondly,  as  to 
the  constmotion  of  Order  LXV.,  r.  4.  As  to  the 
first  point,  it  is  C|uite  plain  what  ought  to  have 
lieeii  done.  The  judge  thought  he  could  not  giro 
jud|^ent  until  there  had  been  an  inquiry  by  the 
registrar  to  ascertain  the  amount,  but  the  judg- 
ment is  the  judgment  of  the  judge,  not  of  the 
ro^^strar ;  tho  judge  only  stated  the  principle  on 
which  the  calonlation  was  to  be  based ;  when  the 
calculation  was  worked  out  it  was  found  that 
2«.  iid.  too  little  had  been  paid  into  court ;  this 
being  so,  the  judge  should  have  dealt  with  the 
question  of  costs;  the  registrar  ought  to  have 
told  the  judge  the  result  of  the  calculation,  and 
let  him  decide  the  question  of  costs.  Tlic  judge 
cither  might  have  let  the  costs  follow  the  event, 
or  he  might  have  expressed  his  opinion  that  the 
question  of  costs  ought  to  be  dealt  with  by 
a  judge  of  the  High  Court.  If  he  had  done  so 
the  case  would  have  gone  to  chambers,  and  the 
jud^  at  chambers  would  have  considered  on  the 
oertiflcate  how  the  question  of  costs  ought  to  be 
dealt  with,  bnt  he  would  not  be  bound  by  the 
certificate.    The  defendant  hero  seems  to  have 


'  made  a  mistake,  for  he  should  have  asked  the 
registrar  to  mention  the  question  of  costs  to  the 
judge  when  the  calculation  was  made  out.  As  to 
the  second  point  to  which  I  referred,  it  is  sug- 
gested that,  because  no  certificate  wis  gives ' 
showing  the  opinion  of  the  County  Court  judge, 
the  High  Conrt  has  no  power  to  interfere,  bat 
must  leave  the  costs  to  follow  the  event  The 
Divisional  Court  held,  on  the  construction  of  Order 
LXV.,  r.  4,  that  they  had  no  power  to  deal  with 
the  costs,  apparently  on  the  ground  that  the  refer- 
ence at  the  beginning  of  that  rule  contained  in 
the  words  "  subject  to  the  provisions  of  the  prin- 
cipal Act  and  these  rules  only  inctnpontes  % 
part  of  rule  1  of  the  same  order,  for,  if  these 
words  incorporate  the  whole  of  rule  1,  it  woaU 
seem  that  the  court  has  power  to  deal  with  the 
costs  in  a  particular  way.  We  have  therefore  to 
decide  as  to  the  proper  interpretation  of  Order 
LXV.,  r.  4,  and  we  must  then  consider  what  the 
consequence  ought  to  be  in  this  partiralar  case. 
Is  it  possible  to  read  the  rule  as  if  the  wnds 
were  "subject  to  the  provisions  of  .  .  .  put 
of  these  rules  P"  I  am  of  opinion  that  "  the  pro- 
visions of  these  rules  "  means  all  the  provisiOEt 
contained  in  the  ndes,  and  therefore  rule  4  inoor- 
pontes  the  whole  of  rule  1.  Then  as  to  the 
result  in  this  case :  if  this  were  a  trial  ia  the 
High  Court,  the  judge  at  the  trial  might  or  iiii(^t 
not  deal  with  the  costs ;  but  Order  LXV.,  r.  1, 
says  that  the  costs  shall  follow  the  event  "  onleas 
the  judge  by  whom  such  action,  cause,  matter,  or 
issue  is  tried,  or  the  court,  shall  for  good  Gsnse 
otherwise  order."  These  words  show  that  there 
may  be  an  original  motion  to  the  court  on  the 
subject  of  costs,  and  it  follows  that,  if  the  whole 
of  rule  1  is  incorporated  into  rule  4,  although  the 
judge  of  the  County  Court  does  not  express  uj 
opinion,  there  may  be  an  original  motion  on  the 
subject  of  costs,  and  therefore  the  DivisJaaii 
Court  in  this  case  had  jurisdiction.  It  is  etid 
that  this  interpretation  gives  rule  4  no  efEect,  bnt 
I  am  of  opinion  that  this  is  not  so ;  if  the  regie- 
trar's  certificate  does  not  show  that  the  Coanty 
Conrt  judge  was  of  opinion  that  the  qnestioa  k 
costs  ought  to  bo  referred  to  a  judge  of  the  Hi^ 
Court,  the  costs  would  follow  the  event,  unless  it 
were  very  clearly  made  out  that  this  ought  not  to 
be  the  result,  for  the  effect  of  the  rule  wonld  be 
to  stop  an  application  to  the  court  to  deal  with 
the  costs,  except  under  very  peculiar  rircnis- 
stances.  Having  decided  that  the  Divisions! 
Court  had  jurisdiction  to  deal  with  these  costs, 
we  must  now  do  what  we  think  they  would  h»v» 
done  if  they  had  taken  the  view  which  we  take, 
and  had  exercised  a  proper  discretion.  If  a  certi- 
ficate expressing  the  opinion  of  the  County  Court 
t'udge  had  been  obtained,  as  I  think  it  ought  to 
lave  been,  the  case  would  have  gone  to  chambers, 
and  therefore  there  will  be  no  costs  of  the  motion 
in  the  Divisional  Court ;  bnt  when  the  order  wis 
refused  below  it  was  right  to  come  to  this  court, 
and  therefore  the  defendant  will  have  the  costs  of 
this  amcal.  As  to  the  costs  of  the  trial  the 
plaintiff  was  right  originally  in  bringi^™ 
action,  bnt  after  the  money  had  been  paid  into 
court  he  ought  to  have  calculated  the  amount  d""* 
to  him,  and  as  onl^  2#.  3d.  too  little  was  paid  mto 
court  it  was  vexatious  to  go  on  with  the  action. 
The  plaintiff,  therefore,  on^t  to  recover  his  co^ 
of  the  action  up  to  tho  time  of  P»7*«»*  •"* 
conrt,  while  as  to  the  costs  rf  the  tnid  noc«» 
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ought  to  be  awarded  either  way.    I  think  this  is 
the  fairest  result  at  which  we  can  arrive. 

CoTTOs,  L.J. — I  agree  that  the  proper  order  to 
he  made  is  that  suggestad  by  the  Maister  of  the 
BoUb.  If  rule  4  of  Order  LXV.  were  added  to 
the  end  of  rule  1,  it  would  be  a  qualification  of 
what  went  before,  and  would  be  restrictive  of  the 
power  of  the  court  to  deal  with  costs,  but,  (us  it 
stands,  it  is  not  a  proviso,  but  a  snbiitantive  rule, 
and,  if  rightly  construed,  the  eifect  is  that,  not 
cnlr  a  part  of  rule  1  is  introduced,  but  the  whole. 
I  think  the  first  part  of  rule  1  must  be  regarded 
as  much  as  what  follows.  If  this  is  so,  then 
there  is  a  discretion  given  to  the  court  to  deal 
with  costs,  and,  although  the  judge  at  the  trial 
has  expressed  no  opinion,  the  court  has  juris- 
dictiou  to  say  how  the  costs  should  be  dealt  with ; 
and  therefore  in  this  case  the  Divisional  Court 
should  have  exercised  their  discretion  as  to  the 
costs.  For  the  reason  given  by  the  Master  of  the 
Bolls,  I  think  we  ought  nut  to  give  tiu;  appcUaut 
luB  costs  in  the  court  below. 

LiyDLET,  LJ.— 1  am  of  the  same  opinion.  In 
order  to  constme  Order  LXV.,  r.  4,  correctly,  we 
nnut  bear  in  mind  the  old  practice  under  19  h  20 
Vict.  c.  106,  s.  2t>,  which  was,  that  the  question 
of  ooBts  was  determined  by  the  High  Court. 
Notwithstanding  the  words  at  the  end  of  the 
twctaon,  "after  such  hearing  the  registrar  shall 
«eTtily  the  result  to  the  master's  office  of  such 
Bsperior  Court,  aud  judgment  in  accordance 
wiUi  such  certificate  nuiy  Im;  signed  in  such 
Superior  Court,"  the  practice  was  that  the 
tmccessfui  party  could  not  get  his  costs  without 
the  order  of  a  }ndge  of  the  High  Court.  Wlien 
tfaa  new  rules  were  drawn  it  was  thought  con- 
venient  to  dispense  with  the  necessity  for  a 
summons,  and  to  give  the  costs  to  the  successful 
party,  unless  some  reason  were  shown  why  he 
sbonld  be  deprived  of  them.  There  might  be 
iacb  a  reason,  which  might  be  spparont  to  the 
judge  at  the  trial,  and  therefore  the  words  at  the 
-end  of  rule  4  were  put  in,  so  that  the  Countv 
Conrt  judge  can  express  an  opinion,  which  will 
i^gpear  from  the  registrar's  certiiicate.  Looking 
at  the  -words  in  (Jrder  LXV.,  r.  4,  *'  subject  to 
the  provisions  of  the  principal  Act  and  these 
mles,"  I  cannot  say  that  rule  4  has  thrown  the 
duty  on  the  County  Conrt  judge  of  deciding  how 
the  costs  are  to  lie  dealt  with ;  I  think  there  is 
still  power  in  the  High  Conrt  to  deal  with  this 
qneetion.  Here  no  certificate  was  given  showing 
what  the  County  Court  judge  thought  ought  to  be 
done  with  the  costs,  although  I  think  there  ought 
to  have  been  one.  The  question  now  is,  whciJier 
the  court  can  do  what  is  fair  between  the  parties. 
I  caiuot  read  rule  4  so  that  only  part  of  rule  1  is 
incorporated  into  it.  I  think  the  whole  of  that 
rule  IS  incorporated,  and  that  the  High  Court 
still  has  power  over  the  costs.  As  to  the  order 
which  ought  to  be  made,  1  concur  with  the  Master 
oiftheBoUs.  Ajypeal  aUcced. 

Solicitors  for  plaintiff,  Clarice  and  Callin. 
SoIicitorB  for  defendant.  Win.  Taylor  and  Son, 
tor  S.  B.  Hai,  Ipswich. 


July  29  atul  31, 1884. 
(Before  Brett,  M.B.,  Bowex  and  Fav,  L.JJ.) 
.  "Weldok  v.  Winslow.  (a) 

\VFE\L  FROM   THE   QUEEN's  BENCH   DIVISION. 

Married  iro»»t«n'»  FropeHy  AH  1882  (45  ^  4d  Vict, 
c.  75),  «.  1  (2)— C'a««!o/a«<ion6<?/ore  Act — Bighi 
«f  married  woman  to  sue  alone. 

Tlie  Married  Women's  Property  Act  1882  (4.5  ^  46 
Viet,  e,  75), ».  1  {2),  ichlch  provides  thnt  a  married 
woman  thcM  be  capable  tffsuina  in  all  respects  as  if 
iltetoere  afetne  SMe,  and  her  httsband  need  not  be 
joined  as  plaint^,  deals  icith  procedure  only,  and 
there/ore  applies  where  the  cause  of  action  arose 
before  the  Act  eam-e  into  operation. 

Plaintiff,  a  inarried  iroman,  brotiglU  an  action  for 
assatdt,  libel,  aud  trespass,  aud  Iter  husband  iras 
not  Joined  as  plaintiff. 

Tlie  alleged  causes  of  action  arose  before  fh- 
Married  Women's  Property  Act  1882  came  into 
{^ration. 

At  the  trial  plaintiff  teas  vonsulted. 

Held  (affirming  the  Jndmnent  of  Dcnman  and 
Manistij,  JJ.),  that  plaintiff  was  entitled  to 
maiiUain  the  action  fitliont  her  husband  being 
Joined,  and  therefore  the  nonsnit  was  icrong,  and 
tJiere  must  be  a  new  trial. 

This  was  an  action  for  lilxil,  assault,  and  trespass, 
brought  by  the  plaintiff,  a  married  woman,  in 
her  own  name  witnout  joining  her  husljand  as  a 
plaintiff. 

The  alleged  causes  of  action  arose  in  1878. 

The  action  was  commenced  after  the  1st  Jan. 
1883,  when  the  Married  Women's  Property  Act 
1882  (6)  came  into  operation. 

The  action  was  tried  before  Huddleston,  B.,  and 
the  plaintiff  was  nonsuited. 

A  new  trial  was  ordered  by  Dcnman  and 
Manistv,  JJ.,  and  the  defendant  appealed. 

At  the  hearing  of  the  appeal  ,it  was  objected 
that  the  plaintiff  was  not  entitled  to  sue  alone  to 
recover  damages  for  a  cauHO  of  action  arising 
liefore  the  Married  Women's  I'ropcrty  Act  J  882 
came  into  operation. 

Jidij  29.— C.  H.  Atiderson  (E.  Clarke,  Q.C.  with 
him),  for  the  defendant,  argued  in  support  of  this 
objection,  and  referred  to 

Bummers  v.  The  City  Bank,  31  L.  T.  Bep.  N.  S.  268 : 

t.  Eop.  9  C.  P.  580 ; 
JanvM  V.  Bnrraud,  49  L.  T.  Bm.  N.  B.  30O; 
Savsranee  y.  The  Civil  Service  Bumphj  AstoiitUim,  48 

L.T.B^p.N.  8.485; 
Wtldoa  T.   Riviere,  sinoe  reported  £3  L.  J.  418, 

Q.  B.; 
iMnek  r.  KnigM,  9  H.  L.  C.  577 ; 
Warderman  y.  BociM  CUnSrale  VXleelricit^,  45  L.  T. 

B«p.  N.  S.  514 ;  19  Ch.  Div.  846 ; 
BieKbsU  r.  AlexanAer,  10  C.  B.  N.  S.  324;  80  L.  J. 

268  C  P.  * 
BeelJuim  r.  'Drake,  2  H.  L.  C.  579 ; 

(a)  Beportedby  P.  &  Uinci&sii,  Esq.,  BkiriMoiHW-Law. 

(i)  By  45  A;  46  Tiot.  0.75,  a.  1(2):  A  mmiad  woman 
Aall  be  oapabl*  of  autaring:  into  and  resdaiiai;  haaalf 
liaUe  in  raqmet  of  and  to  the  eztaat  of  har  aepaoite 
piayerty  oo  aaj  oontxact,  sod  of  muag  and  being  tmai, 
atmar  in  cootiBct  or  in  tort,  or  otberwina,  in  all  reapeota 
■a  it  ahe  were  a  feme  sole,  and  her  hnsbaod  need  not  be 
jollied  with  har  aa  plaintiff  or  defendant,  or  be  made  a 
putr  to  any  aotion  or  other  legal  prooaediag  brought  bj 
oct^en  Bgainat  her  i  and  anj  damagea  car  ooata  reoorered 
b7  her  in  any  a^oh  aotion  or  proceediag  aball  be  hat 
kte  piopicfy ;  and  any  damsgea  or  ooata  Teeorerad 


aminsthMr  in  anjrsooh  aotion  or  prooeeding  Bhallbepur- 
able  oat  of  her  separate  property  and  not  otherwise.  f[^ 
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Sanudm  t.  Brearlay,  32  L.  T.  B«p.  N.  S.  24 ;  L.  Bap. 

10  Q.  B.  147 ; 
S<  March ;  Ma»der  x.  Barns,  49  L.  T.  Bep.  N.  8. 

168;  24  Ch.  DiT.  222. 

The  Court  took  time  to  consider  whether  the 
plaintiff,  who  appeared  in  person,  should  be  (»lled 
on  to  argue.  Cur.  adv.  vrdt. 

July  31. — ^The  following  judgments  were  de- 
livered : — 

Bbett,  M.B. — ^We  need  not  call  on  Mrs.  Weldon 
to  argue  this  point. _  The  question  is  this: 
Assuming  that  the  jury  will  be  justified  in 
finding  that  the  defendant  is  responsible  for  the 
publication  of  a  libel  and  for  an  assault  on  the 
plaintiff,  can  she  maintain  an  action  against  him 
without  joining  her  husband  as  a  plain  tiff  P  In 
my  opinion  she  can.  The  alleged  causes  of  action 
are  personal  injuries  to  her,  for  which  no  action 
could  ever  have  been  brought  by  the  husband 
alone  without  joining  his  wife  as  a  plaintiff. 
What  is  done  to  her  is  the  cause  of  action,  for 
which  even  before  the  Married  Women's  Pro- 
perty Act  she  might  hare  sued  in  her  own  name 
without  her  husband,  and  could  have  recovered 
if  the  defendant  had  not  pleaded  in  abatement ; 
he  could  not  have  pleadea  the  plaintiff's  cover- 
ture in  bar  of  the  action.  The  -wife  was  the 
meritorious  cause  of  action,  and  if  she  had  died 
after  the  wrong  had  been  committed,  but  before 
the  action  was  brought,  the  husband  could  not 
then  have  sued.  When  damages  were  given  they 
belonged  in  the  first  place  to  the  wife  alone,  and 
if  they  were  not  reduced  into  possession  by  the 
husband,  and  he  diod,  the  damages  would  then 
have  belonged  to  the  wife,  and  would  not  have 
gone  to  the  personal  representative  of  the  husband. 
It  is  true  tnat  the  husband  could  have  taken  the 
damages,  but  it  seems  to  me  that  by  the  law  of 
England  the  action  was  always  the  wife's  action, 
subject  to  the  right  on  the  part  of  the  defendant 
of  insisting  on  the  husband  being  joined.  The 
question  now  turns  on  the  Married  Women's 
Property  Act  1882  (45  &  46  Vict.  c.  75),  s.  1  (2), 
and  it  IS  whether  that  Act  entitles  her  to  sue 
alone,  and  makes  the  damages  her  separate  pro- 
perty. The  effect  of  sect.  1  (2)  is,  that  it  deals 
with  an  action  of  tort,  and  provides  that  after 
the  Act  comes  into  operation  a  married  woman 
may  bring  such  an  action  in  her  own  name,  and 
her  husband  need  not  be  joined  as  a  plaintiff. 
The  action  here  is  for  tort,  and  is  brought  after 
the  statute  came  into  operation.  According  to 
its  grammatical  construction  the  statute  means 
that  she  shall  bring  an  action,  in  which  her 
husband  has  no  right,  and  the  damages  shall  be 
hers.  It  is  said  that  to  hold  this  is  to  make  the 
statute  retrospective,  because  the  cause  of  action 
accrued  before  the  statute  came  into  operation ; 
but  the  statute  does  not  mention  the  cause  of 
action,  but  speaks  of  bringing  the  action  ;  there 
is  nothing  to  limit  its  operation  to  causes  of 
action  arising  after  the  statute.  Therefore  any 
action  brought  after  the  statute  came  into  opera- 
tion comes  within  the  plain  words  of  sect.  1  (2), 
and  we  should  have  to  distort  the  grammatical 
meaning  of  the  words  in  order  to  arrive  at  the  in- 
terpretation proposed  on  behalf  of  the  defendant ; 
I  see  no  reason  why  we  should  do  so.  I  am 
therefore  of  opinion  that  by  that  section  alone 
the  action  is  rightly  brought  by  the  plaintiff  in 
her  own  name,  and  the  damages,  if  she  recovers. 


will  be  hers.    There  is  nothing  in  sect.  22  to  alter 
this  result. 

BowEN,  L.J. — ^This  is  an  action  of  tort  for 
alleged  injuries  to  a  married  woman  during  her 
coverture.  Before  the  Supreme  Court  of  Judi- 
cature Acts  the  husband  could  not  have  sned 
alone  for  such  a  cause  of  action,  and  if  the  wife 
had  sued  alone  the  only  way  to  object  would  faave 
been  by  plea  in  abatement.  If  the  defendant  did 
not  pleaid  in  abatement  the  plaintiff's  corertare 
was  not  a  substantial  bar  to  the  action.  The 
Supreme  Court  of  Judicature  Acts  came  in, 
and  pleas  in  abatement  were  abolished,  but  this 
did  not  deprive  the  defendant  of  the  right  to 
object  that  the  plaintiff  was  a  married  woman, 
but  left  the  objection  to  be  enforced  by  snnunons 
to  stay,  or  aB>  a  defence  on  the  pleadings,  which 
the  plaintiff  would  have  to  meet  at  the  triil, 
subject  to  the  power  of  the  court  to  amend  or 
not  as  might  seem  fit.  Therefore,  if  the  can 
were  not  affected  by  the  Married  Women'i 
Property  Act  1882,  the  defendant  could  take  this 
point,  but  the  Married  Women's  Property  Act 
puts  a  different  complexion  on  the  case.  Sect  1 
(2)  alters  the  capacity  of  the  wife,  and  makes  her 
capable  of  suing  without  any  power  on  the  part 
of  the  defendant  to  insist  that  the  hosband  must 
be  joined.  It  is  said  that  the  cause  of  action 
arose  before  the  Act  came  into  operation,  and  it 
is  said  that  we  should  give  the  statute  a  retro- 
spective operation,  and  affect  the  vested  right  of 
tne  husbaind  to  be  joined  as  plaintiff,  and  to  ; 
reduce  the  damages  into  possession,  if  we  were  to  j 
adopt  the  plaintiff's  construction.  I  agree  that 
it  is  not  desirable  to  construe  statutes  si  sp  to 
affect  vested  rights,  but  the  words  of  this  section 
seem  to  me  to  alter  the  capacity  for  prooednre 
rather  than  to  affect  any  rigats,  until  one  comes 
to  the  provision  as  to  damages,  and  that  also  I 
think  is  rather  on  the  side  of  the  line  of  statotes 
dealing  with  procedure.  The  statute  does  not 
destroy  the  husband's  right,  but  only  relieves  the 
woman  from  incapacity,  and  the  damages  ubiA 
are  made  her  separate  estato  are  not  snch 
damages  as  would  be  recoverable  by  the  hnsbtnd 
and  wife  jointly,  bat  are  the  damages  reetmsni 
"  in  such  action,"  that  is,  in  an  action  brought  bf 
the  wife  as  if  she  were  a  feme  sole.  The  effect  is 
only  to  destroy  the  wife's  disability  for  the 
purpose  of  procedure.  It  is  not  at  variance  with 
the  canons  of  construction  to  say  that  a  married 
woman  can  sue  alone  in  such  a  case,  and  I  am 
therefore  of  opinion  that  the  plaintiff  can  sue 
alone  in  this  action. 

Frt,  L.J. — ^I  take  the  same  view,  but  I  am  not 
insensible  to  the  difficulties  attendant  on  the  case, 
for  the  Act  has  made  the  damages,  which  before 
the  Act  might  be  reduced  into  possession  by  the 
husband,  the  separate  property  of  the  wife.  Bnt 
the  words  of  the  Act  are  too  plain,  and  are  not 
confined  to  actions  for  torts  committed  after  the 
Act  came  into  operation.  It  was  pressed  on  ns 
that  sect.  22  saved  the  rights  which  existed 
before  the  Act,  but  it  appears  to  me  t'*'.^ 
object  of  sect.  22  is  to  save  rights  which  existrf 
under  the  Married  Women's  Property  Acts  of 
1870  and  1874,  and  that  it  does  not  extend  to  tM 
rights  of  the  husband  which  existed  independently 
of  those  Acts.  I  am  of  opinion  that  the  case  is 
within  sect.  1  (2),  and  therefore  Mrs.  Weldon  a 
entitled  to  sue  alone.  a^  r^r^^\r^ 
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Bbbtt,  M.B. — I  wish  to  add  that  I  reserve  mj 
opinion  as  to  Trhether  the  damages  would  be  the 
separate  property  of  the  wife  if  the  husband 
were  joined  as  plaintiff.  ^^^  di»mU,ed. 

Solicitor  for  defendant,  B.  H.  Van  Tromp. 


Aug.  9  and  11, 1884. 

(Before  Biusrr,  M.B.,  Bowen  and  Fby,  L.JJ.) 

Haimes  v.  Gvthrix.  (a)  ■ 

APFKAI.  FROM  THE  qUEEN's  BEXCH  DIVISIOX. 

Ecidenee  —  Hearsay  —  Declarailon  of  deceased 
member  of  family — TT/ten.  admisaibte  to  prove 
hirth — Pedigree. 

The  declarations  o/'  deceased  itiembers  of  a  family, 
though  admisswle  in  eases  of  pedigree,  as  evidence 
to  prove  pedigree,  are  not  admissible  to  prove  the 
faeU  whu^  eonslitute  a  pedigree,  such  as  birth, 
death,  or  marriage,  where  the  ease  is  not  one  of 
pedigree. 

In  an  action  for  goods  sold,  an  affidavit  made  by 
the  deceased  fatJter  of  the  defendant  in  anotlier 
action,  to  which  the  plaintiff  was  not  a  party, 
Mating  the  defendant's  age,  was  given  in  evidence 
to  support  t}i«  defence  of  infancy. 

Meld  {affirming  the  judgment  of  Stephen  and 
Mathew,  JJ.),  that  the  evidence  was  wrongly 
admitted,  and  there  m.ust  be  a  new  trial. 

This  was  a  motion  by  the  plaintiff  for  a  new  trial, 
on  the  ground  of  improper  reception  of  evidence, 
in  an  action  tried  before  Grove,  J.,  with  a  jury. 

May  29,  1884. — The  motion  was  snpported  by 
H.  J).  Greene  (with  him  Mclntyre,  Q-tf.)  for  the 
plaintiff,  and  opposed  by  WiUis,  Q.C.  (with  him 
L.  Glyn)  for  the  defendant. 

The  facts,  the  nature  of  the  evidence  admitted, 
and  the  arguments,  are  stated  in  the  judgment  of 
the  Divisional  Court.  Cur.adv.vuU. 

July  7. — ^The  judgment  of  the  Court  (Stephen 
and  Mathew,  JJ.)  was  delivered  by, 

Stephen,  J. — This  was  an  action  for  the  price 
of  certain  horses.  The  defence  was  infancy,  and 
the  verdict  was  for  the  defendant.  A  new  trial, 
or  entry  of  judgment  for  the  plaintiff,  was  moved 
for  on  the  ground  of  the  improper  reception  of 
evidence  in  favour  of  the  defendant.  The  evidence 
allied  to  have  been  improperly  received  was  an 
affi&vit  made  in  a  Chancery  suit,  to  which  the 
plaintiff  wax  not  a  part^,  by  the  deceased  father 
of  the  defendant,  in  which  he  stated  that  his  son 
ma  bom  "  on  or  about  the  20th  May  1862." 
There  was  some  other  evidence  as  to  the  defen- 
dant's infancy,  but  the  evidence  in  question  must, 
we  think,  have  ^eatly  influenced  the  result  of  the 
triaL  The  obiection  to  the  reception  of  the 
evidence  was,  uiat  it  is  not  within  any  of  the 
exceptions  to  the  general  rule  excluding  hearsay 
evidence.  The  argument  in  favour  of  its  recep 
tion  was,  that  the  rule  which  admits  hearsay  in 
pedigree  cases  applies  to  proof  of  the  facts  which 
constitute  a  pedigree — ^birth,  death,  and  marriage 
—whenever  tnoee  facts  are  in  issue,  whatever  may 
be  the  purpose  for  which  they  are  proved.  It  was 
also  suggested  that  the  case  fell  within  a  rule 
snpposM  to  be  laid  down  by  Lord  Ellenborongh 

(a)  Beponad  by  Dtxlof  Hill  and  P.  B.  Butchihb,  EMjn,, 
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ia  Boed.  Brune  v.  Bawlings  (7  East,  279).    The 
rule  according  to  which  hearsay  is  admitted  in 
cases  of  pedigree  is  first  stated  by  Lord  Mansfield 
in  Goodright  v.  iloas  (2  Cowp.  591),  decided  by  the 
Court  of    King's  Bench  in   1777.    In  that  case 
Lord  Mansfield  said .-  "  Tradition  is  sufficient  in 
point  of  pedigree.  Circumstances  may  be  proved. 
For  instance,  suppose  from  the  hour  of  one  child's 
birth  to  the  death  of  its  parent  it  had  always  been 
treated  as  illegitimate,  and  another  introduced 
and  considered  as  the  heir  of  the  family,  that 
would  be  good  evidence.    An  entry  iu  a  father's 
family'  Bible,  an  inscription  on  a  tombstone,  a 
pedigree  hung  up  in  the  family  mansion  (as  the 
Doke  of  Buckingham's  was),  are  all  good  evi- 
dence.   So  the  declarations  of  parents  in  their 
lifetime."    The  principle    upon  which  the  rule 
depends  is  stated  in  Vowles  v.  Young  (13  Yes.  jnn. 
140),  decided  ii;  1806,  and  in  Whiteloeke  v.  Baker 
(13  Yes.  juu.  511),  decided  shortly  afterwards.  In 
Vowles  V.    Young  {ubi  svp.)  Lord  Erskine  said : 
"  Courts  of  law  are  oblig^ed,  in  cases  of  this  kind, 
to  depart  from  the  ordinary  rules  of  evidence,  as  it 
would  be  impossible  to  establish  descents  according 
to  the  strict  rules  by  which  contracts  are  established 
and  BubjestB  of  property  regulated ;  requiring  the 
facts  from  the  mouth  of  the  witness  who  has  the 
knowledge  of  them.    In  cases  of  pedigree,  there- 
fore, recourse  is  had  to    a    secondary   sort    of 
evidence,  the  best  the  nature  of  the  subject  will 
admit,  establishing  the  descent  from  tlie  only 
sources  that  can  be  had."     In  Whiteloeke  v.  Baker 
(vJyi  sup.)  Lord  Eldon  said  that  statements  to  be 
admissible  must  be  made  by  persons  having  such 
a  connection  with  the  family  that  it  is  natural  and 
likely  that  they  should  know  and  speak  the  truth, 
so  that  the  statement  might  be  uresnmed  to  be 
the  natural  effusions  of  a  party  wno  must  know 
the  truth,  and  who  speaks  upon  an  occasion  when 
his  mind  stands  in  an  even  position.    Lord  Black- 
bum,  in  1880,  in  Sturla  v.  Frebeia  (5  App.  Cas. 
at  p.  641 ;    43  L.  T.  Bep.  N.  S.  at  pp.  213,  214), 
stated  the  rule  in  the  same  way,  and  puts  it  on 
the  same  principle.    The  rules  dependent  on  these 
principles  have  been  elaborated  knd  subjected  to 
qualifications  which  need  not  here  be  minutely 
stated.  One  series  of  cases  has  decided  the  degree 
of  relationship  in  .which  a  declarant  must  have 
stood  to  a  family  in  order  that  his  declarations 
may  be  received  in  evidence.    Another  series  of 
cases,  of  which  Kidney  v.  Cockbvm  (2  Russ.  &  My. 
167),  decided  in  1831,  and  Shields  v.  Boucher  (1  De 
G.  &  Sm.  40),  decided  in  1847  by  Knight  Brace, 
y.C,  are  the  latest,  and  have  most  bearing  on  the 
present  case,  have  been  concerned  with  the  ques- 
tion what  statements  may  be  given  in  evidence. 
It  was  supposed  at  one  time  that  the  bare  fact  of 
relationship,    e.g.,  that  A.  was   son,  brother,   or 
cousin  to  B.,  was  aJl  that  might  be  so  proved,  and 
on  this  ground  in  Kidney  v.  Coekium  (ubi  sup,), 
Tindal,  C.  J.,  in  the  trial  of  an  issue  from  Chancery, 
refused  to  allow  the  ages  of  certain  persons  to  be 
proved  by  such  evidence.  Lord  Brougham  thought 
that  the  evidence  was  improperly  rejected,  and 
said  that  Allan  Park  and  Littledede,  JJ.  agreed 
with  him,  and  sent  a  case  for  their  opinion  to  the 
Court  of  Kind's   Bench.    The  matter,  however,   , 
was  compromised.    In   Shields  v.  Boucher  (uhi 
sup.)  the  question  arose  also  in  an  issue  from 
Chajicery,    whether    a    witness    who    had    said 
that    he   had    heard    his    father    sa^    that   his 
(t.«.  the  father's)  uncle   married   Miss  HoUins, 
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might  be  further  asked,  "Did  you  ever  hear 
him  say  of  where  P"  This  question  was  dis- 
aUowed  by  Wilde,  C.J.,  but  Knight  Bruce,  V.C, 
in  an  elaborate  ;|udgment,  gave  his  reasons  for 
thinking  that  it  ought  to  have  been  admitted.  Its 
principal  importance  in  reference  to  the  present 
case  is,  that  the  Vice-Chancellor  never  once  refers 
to  the  question  of  the  admissibility  of  such  evidence 
without  introducing  into  his  statement  of  the  rule 
the  expression  "in  cases  of  pedigree,"  or  an  equiva- 
lant.  The  whole  judgment,  indeed,  goes  mpon  the 
assumption  that  whatever  declarations  may  be 
admiasiblc,  the}-  are  admissible  in  cases  of  pedi- 
gree. For  instance,  he  says  (pp.  52-3):  "The 
reasons  and  grounds  upon  which  births,  and 
times  of  births,  marriages,  deaths,  legitimacy, 
illegitimacy,  consanguinity  generally  are  allowed 
to  be  proved  by  hearsay  (irom  proper  quarters)  in 
a  controversy  merely  genealogical,  Ac.;"  and 
similar  expressions  occur  in  other  parts  of  the 
judgment.  These  cases  show  clearly  that  in  a 
pedigree  case,  that  is,  in  the  case  of  a  purely 
genealogical  controversy,  the  father's  affidavit  as 
to  his  son's  age  would  have  been  admissible, 
though  this  cannot  be  said  to  have  been  established 
till  1831,  when  Kidney  v.  Cockburn  (iibi  gup.)  was 
decided,  if  indeed  that  case  can  be  said  to  have 
amounted  to  a  decision;  but  it  is  also  to  be 
observed  that  each  of  these  cases  was  a  pedigree 
case — that  is,  it  was  a  case  in  which  the  contro- 
versy between  the  parties  was  whether  or  not  a 
certain  line  of  genealogy  could  be  established.  It 
is  also  to  be  observed  that  the  principle  of  the 
exception  to  the  rule  excluding  hearsay,  as  laid 
down  in  the  earlier  cases,  applies  to  pedigree  cases 
only.  We  now  proceed  to  examine  such  authori- 
ties as  there  are,  and  they  are  not  many,  as  to  the 
admissibility  of  Kuch  evidence  in  cases  not  relating 
to  pedigree.  I'ho  earliest  in  point  of  time  is 
Herbert  v.  Tuekal  (Sir  T.  Raj-m.  84),  decided  in 
1663.  The  whole  report  is  as  follows :  "  Upon 
evidence  in  a  trial  at  bar  the  question  was  if  one 
was  of  full  age  at  the  time  of  his  will  made  by 
him,  and  upon  evidence  it  appears  that  he  was  bom 
the  14tfa  Feb.  1608,  and  he  made  his  will  when  he 
was  of  the  age  of  twenty-one  vears  within  two 
days,  and  to  prove  Ids  nonage  tne  defendant  pro- 
duced an  almanac  in  which  his  father  had  writ  the 
nativity  of  the  devisor,  and  it  was  allowed  to  be 
strong  evidence,"  Thi?  report  is  so  concise  that 
it  is  practically  useless.  It  leaves  it  a  matter  of 
mere  conjecture  whether  the  case  was  or  was  not 
one  of  pedigree.  It  is  probable  from  the  dates 
that  it  was.  It  was  decided  in  1663.  The  will 
was  made  in  1608.  The  testator  must  have  l>een 
bom  and  the  entry  must  have  been  in  1.^7.  The 
next  is  the  case  of  Be»  v.  JSrlsweU  (3  T.  R.  707), 
decided  in  1790.  The  question  in  this  case  was 
whether  the  deposition  of  a  pauper,  who  had 
become  a  lunatic  after  making  it,  as  to  his  place 
of  settlement,  was  admissible  many  years  after- 
wards in  support  of  an  order  of  removal.  The 
court  were  equally  divided,  Grose,  J.  and  Lord 
Kenyon  thinking  it  inadmissible,  and  Buller  and 
Ashnrst,  JJ.  thinking  it  admissible.  All  the 
judges  agreed  that  the  case  was  the  same  as  if  the 
party  were  dead.  Buller  and  Asthurst,  JJ. 
thought  the  deposition  admissible  as  a  judicial 
act,  and  they  also  thought  that  hearsay  was 
admissible  in  settlement  cases  as  well  as  in  pedi- 
gi'ee  cases.  Grose,  J.  and  Lord  Kenyon  thought 
the  deposition  was  not  a  judicial  act,  and  they 


said  that,  if  the  case  was  regarded  as  one  of  a 
declaration,  it  was  within  no  known  exception  to 
the  rule  which  excludes  hearsay.  "  I  admit,"  said 
Lord  Kenyon,  "  that  declarations  are  received  in 
evidence  as  to  pedigree.  This,  however,  has 
always  been  understood  to  be  an  excepted  caw, 
and  to  stand  on  reasons  peculiar  to  itself."  All 
the  judges  in  this  case  agreed  that,  to  be  admis- 
sible as  a  declaration,  a  statement  mnst  be 
brought  within  some  recognised  exception  to  the 
rule  excluding  hearsay.  The  Question  betwuen 
them  was  whether  there  was  such  an  exception  in 
cases  of  settlement.  The  next  is  the  case  of  Etr, 
V.  Erith  (8  East,  539),  decided  in  1807.  In  that 
case  a  deceased  father's  statement  that  his  bastari 
child  was  bom  at  Erith  was  held  to  be  inadmis- 
sible as  evidence  of  the  child's  birth  settlement. 
Lord  Ellenborough  said :  "  The  controversy  was 
not,  as  in  a  case  of  pedigree,  from  what  parents 
*he  child  has  derived  its  birth,  but  in  what  place 
an  undisputed  birth,  derived  from  known  and 
acknowledged  parents,  has  happened.  The  point 
thus  stated  turns  on  a  single  fact,  involving  no 
qaestion  but  of  locality,  and  therefore  not  filing 
within  the  principle  of  or  governed  by  the  rules 
applicable  to  cases  of  pedigree,  and  is  to  be  proved 
therefore  as  other  facts  generally  are  proved, 
according  to  the  ordinary  course  of  the  common 
law — that  is,  by  evidence  to  which  the  objectioo 
of  hearsay  does  not  apply."  This  case  comes 
very  near  to  the  one  before  us.  Snbstitnte 
"time"  for  "place"  and  "localitv,"  and  every 
word  of  Lord  EUenborough's  judgment  wonld 
apply  to  it.  It  was  a  considered  ju<^meat  of  the 
whole  Court  of  King's  Bench  and  is  binding  on 
us.  There  are  two  cases  which  are  directly  in 
point,  one  of  which  is  identical  with  the  prraent 
case,  and  they  would  be  decisive  of  the  Question 
if  we  could  regard  them  as  entirely  satisiactorv; 
but  one  is  a  Nisi  Prius  case,  decided  apparently 
•without  argument,  and  the  other  scarcely  smonnts 
to  more  than  the  expression  of  an  opinion,  and 
though  it  is  a  decided  opinion  of  a  most  eminent 
judge,  it  appears  to  proceed  to  some  extent  on  a 
ground  which  cannot  now  be  taken.  The  first 
case  is  a  Nisi  Prius  decision  in  1830,  by  Allan 
Park,  J.  {Whiftiiek  v.  Waten,  4  C.  A  P.  375).  !■ 
that  case  evidence  that  one  of  the  eerim*  jm  «m 
of  a  lease  was  said  in  his  family  to  be  dead  wai 
rejected  on  the  ground  that  the  case  Tras  not  a» 
of  pedigree.  The  other  case,  Figg  v.  Wedderivn 
(11  L.  J.  45,  Q.  B.)  is  identical  with  the  preaent 
case,  but  it  is  not  conclusive,  as  it  w»«  not 
decided  on  the  question  now  before  us.  TTie 
judgment  was  delivered,  after  consideration,  bf 
Patteson,  J.  It  states  the  facts,  which  were  that 
the  infancy  of  the  defendant  being  pleaded,  » 
letter  from  his  deceased  father  was  given  in 
evidence,  which,  for  a  purpose  unconnected  with 
the  action,  stated  the  precise  age  of  the  defen- 
dant. Patteson,  J.  said  he  considered  this  en- 
dence  so  weighty  that  if  it  were  properlf 
received  it  ongnt  to  have  been  decisive  in  faTonr 
of  the  defendant,  so  that  after  a  verdict  for  the 
plaintiff  a  new  trial  ought  to  have  been  granted  on 
the  ground  that  the  verdict  was  perversely  oon- 
trary  to  the  evidence ;  and  he  added :  "  I  «*" 
fess  I  have  a  strong  opinion  that  it  was  M* 
receivable,  but  the  cases  upon  this  subject  are 
conflicting ;"  and  he  goes  on  to  give  an  aflcount 
of  the  case  of  Kidney  v.  Gockbjmi  (kW  woJ.  i" 
which  he  says  Tiiidal,  C.J.  rraectcd  suchjCvidence, 
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Imi  in  the  opinion  of  the  Lord  ChanceUor 
(Broagham),  and  Park  and  Littledale,  J  J.,  im- 
properly. This  account  of  Kidney  v.  Gockburn 
caatB  to  notice  the  distinction  on  tvhich  the 
present  question  tarns.  Kidney  v.  Cockbum  was 
clearly  a  pedigree  case,  as  the  question  was 
whether  two  brothers,  who  were  bom  140  years 
before  the  case  was  tried,  were  or  were  not  of  the 
whole  blood,  and  the  question  was  whether  the 
exception  admitting  hearsay  in  such  cases  inclnded 
hearsay  as  to  the  age  of  deceased  persons  as  well 
aa  hearsay  as  to  their  relationship.  The  doubt  of 
Patteson,  J.  would  thus  seem  to  have  been 
whether  hearsay  as  to  age  was  admissible  even 
in  pedigree  cases.  The  opinion  that  it  is  has  in 
more  modem  practice  prevailed,  but  the  question 
is  whether  the  exception  applies  to  cases  which 
cMmot  be  called  in  any  sense  pedigree  cases. 
The  cases  referred  to  all  seem  to  us  to  show  that 
it  does  not.  There  is,  however,  one  other  case  to 
-which  considerable  importance  was  attached  by 
the  plaintiff,  and  which  it  is  necessary  to  notice, 
as  it  appears  rather  to  suggest  than  to  lav  down  a 
Iwoader  principle  on  this  subject  than  has  been 
recognised  elsewhere.  This  is  Roe  d.  Brtitie  v. 
JRatBlitiye  (ubi  iitp.).  In  that  case  the  question 
was,  whether  a  lease  had  been  granted  pursuant 
to  the  terms  of  a  power  which  enabled  the  suc- 
oesaive  tenants  for  life  under  a  settlement  to  let 
"at  the  ancient  yearly  rent."  The  first  tenant  in 
tail  sued  in  ejectment  the  lessee  of  a  tenant  for 
life,  on  the  ground  that  the  lease  was  void 
because  the  rent  reserved  was  only  14i».  a  year 
instead  of  141. ;  and  he  put  in  evidence,  to  prove 
the  amount  of  the  ancient  yearly  rent,  a  letter 
written  in  1728  hj  the  steward  of  an  earlier 
tenant  for  life,  statmg,  amongst  other  things,  the 
Tent  at  which  the  premises  in  question  had  been 
nsiially  let.  The  letter  was  indorsed  by  the 
tenant  for  life  to  whom  it  was  addressed : — "  A 
particular  of  my  estate  in  Cornwall,"  and  was 
kept  with  the  title-deeds  of  the  estate.  This 
document  was  admitted  as  evidence  against  the 
lessee  of  the  later  tenant  for  life  and  in  favour  of 
the  tenant  in  tail.  Lord  Ellenborough  pointed 
out  that,  if  the  tenant  for  life  who  made  the  lease 
had  derived  title  from  the  tenant  for  life  who 
made  the  indorsement,  the  case  would  have  been 
clear,  but  as  this  was  not  so  the  admissibility  of 
the  document  was  put  upon  other  grounds.  One 
groand  stated  is  that  the  statement  was  against 
the  interest  of  the  person  who  mode  it,  as  his 
interest  was  to  diminish  the  amount  of  the  ancient 
rent  in  order  that  be  might  obtain  as  large  a  fine 
as  possible ;  but  it  seems  that  the  conrt  were  not 
wholly  satisfied  with  this,  as  Lord  Ellenborough 
goes  on  to  say:  "Then  at  this  distance  of  time, 
with  the  means  of  knowledge  which  he  had  of 
the  fact,  and  his  interest  in  declaring  it  the  other 
way,  we  think  that  his  declaration  is  evidence  of 
the  fact  to  go  to  the  jury.  There  are  several 
instances  in  the  books  where  the  declaration  of  a 
person  having  knowledge  of  a  fact,  and  no 
interest  to  ulsify  it,  has  been  admitted  as 
«videnee  of  it  after  his  death.  Thus  the  written 
memcnandum  of  a  father  as  to  the  time  when  his 
child  was  born  has  been  received  to  prove  when 
the  infant  would  come  of  ago,  and  that  he  was  in 
fact  under  age  at  the  time  of  making  his  will. 
And  yet  the  most  that  can  he  said  for  such 
evidence  is  the  peculiar  means  of  knowledge  of 
the  taet  by  the  father,  and  the  absence  of  all 


interest  in  him,  at  the  time  of  the  memorandum 
or  declaration  made,  to  falsify  the  truth  in  r&^peot 
to  it.  So  an  entiy  of  the  receipt  of  ecclesiastical 
dues  in  the  books  of  a  deceased  rector  is  evidence 
for  his  successor,  which  must  also  be  upon  the 
same  ground  of  an  absence  of  all  interest  to  mis- 
state the  fact  in  the  rector  making  such  entn', 
which  could  not  possibly  be  evidence  for  himself. 
Now  this  paper  might,  if  it  had  ever  met  the 
eye,  have  been  used  adversely  to  the  foimer 
tenant  for  life  by  whom  it  was  authenticated,  and 
could  not  have  been  evidence  in  his  favour :  he 
could  not,  therefore,  have  had  any  undue  motive 
for  preserving  it.  In  like  manner  ancient  deeds 
proved  to  have  been  found  amongst  deeds  and 
evidences  of  land  may  be  given  in  evidence, 
although  the  execution  of  them  cannot  be  proved ; 
and  the  reason  given  is  '  that  it  is  hard  to  prove 
ancient  things,  and  the  finding  them  in  such  a 
place  is  a  presumption  they  were  fairly  and 
honestly  obtained  and  reserved  for  use,  and  are 
free  from  suspicion  of  dishonesty.'  The  paper, 
therefore,  having  been  found  amongst  the  muni- 
ments of  the  family,  accredited  by  one  who  could 
not  have  used  it  in  his  own  favour,  and  preserved 
by  him  and  by  the  succeeding  tenant  for  life, 
against  whom  it  might  have  beeu  used  adversely, 
we  think  that  it  was  evidence  to  be  Jeft  to  the 
jury  of  the  amount  of  the  ancient  rent  at  the 
time  it  bears  date."  It  was  pressed  upon  us,  on 
the  authority  of  this  case,  that  the  declaration  of 
a  person  having  knowledge  of  a  fact,  and  no 
interest  to  falsify  it,  ought  as  a  rule  to  be  admitted 
as  evidence  of  it  after  his  death.  The  context, 
however,  shows  that  Lord  Ellenborough  was  very 
far  from  laying  down  any  such  rule.  He  confines 
it  to  "  some  cases,"  and  none  of  those  which  he 
enumerates  meet  this  case,  except  possibly  Herbert 
V.  Tuckal  {ubi  »up,),  upon  which  we  have  already 
remarked  that  for  aught  that  appears  it  was  a 
pedigree  case.  The  case  of  the  rector's  books  is 
treated  as  an  anomalous  rule,  the  reasons  for 
which  have  now  been  forgotten.  The  case  of  title 
deeds  (to  which  the  paper  in  Roe  r.  RawUtigg  {ubi 
gup.)  appears  to  have  most  affinity)  stands  on 
grounds  of  its  own,  to  which  we  need  not  here 
refer.  The  rule  suggested  to  have  been  laid  down 
by  Lord  Ellenborough  cannot  possibly  be  accepted 
in  its  generality,  for  since  Roe  v.  Rawlings  many 
cases  have  been  decided  which  are  in  complete 
opposition  to  it :  such  —  to  mention  two  only 
amongst  many — ^was  dtohart  v.  Dryden  (1  M.  «■• 
W.  615),  decided  in  183«,  which  decided  that  a 
dying  declaration  that  the  declarant  had  forged  a 
deed  sued  upon  was  inadmissible.  The  second 
case  (which  was  not  mentioned  in  the  argument) 
closely  resembles  the  case  now  before  us.  It  is 
Sturla  V.  Freccia  {ubi  snp.)  decided  in  1880  by  the 
House  of  Lords.  In  that  case  the  question  was 
as  to  the  place  of  Urth  and  the  age  of  one 
Mangini.  The  rqwrt  of  an  official  committee 
called  a  Ginnta,  which  sat  at  Genoa,  stating  that 
Mangini  was  in  1790  a  native  of  Quarto,  aged 
about  forty-five,  was  rejected;  though,  as  Lord 
Selbome  said,  it  was  proved  to  be  "  an  authentic 
public  document  of  the  Genoese  Government,  to 
which,  so  far  as  the  good  faith  of  those  who  made 
it  is  concerned,  credit  might  be  justly  given." 
The  only  remaining  point  in  the  ctee  is  the  sug- 
gestion that  the  facts  which  collectively  make  up 
pedigree,  birth,  death,  and  marriage  may  be 
proved  by  declarations  whenever  theyare  in  dis- 
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pute,  but  this  contention  cannot  prevail.  It  is 
enoagh  to  say  that  there  is  not  a  shadow  of  autho- 
ritj  for  it,  and  it  appears  to  us  that  in  man^  cases 
it  would  be  extremely  dangeroas  to  admit  such 
evidence.  For  instance,  sappose  the  question 
were  whether  a  girl,  made  the  subject  of  an 
offence,  was  under  twelve  or  under  sixteen  at  the 
time,  a  declaration  of  a  deceased  parent  neither 
would  be,  nor  as  it  appears  to  us  ought  to  be, 
admissible  to  prove  it.  For  all  these  reasons  we 
are  of  opinion  that  the  father's  affidavit  in  this 
case  was  improperly  admitted,  and  that  there 
must  be  a  new  trial.  We  cannot  enter  judgment 
for  the  plaintiff  as  there  was  other  evidence  of 

^  ■  Order  for  a  new  irial. 

The  defendant  appealed. 

Aug.  9  and  11.— Willis,  Q.C.  (Glyn  with  him)  for 
the  defendant. — ^It  is  true  that  if  the  defendant's 
father  had  been  alive  and  sane  this  evidence 
would  have  been  inadmissible,  but'  as  he  was 
dead,  the  evidence  was  properly  received.  The 
fact  to  be  proved  was  the  birth  of  the  defendant, 
which  brings  the  ease  within  the  rule  applicable 
to  pedigree  cases,  in  which  hearsay  evidence  can 
be  received.  He  cited  the  following  additional 
authorities : 

Ftitliatny  T.  Biulni$on,  3  T.  &  C.  (Ex.)  8 ; 

Plemt  ▼.  Taylor,  7  H.  A  N.  211 ; 

1  Phillippa  &  Arnold  on  Endenoa,  199, 10th  edit. 

Lumley  Smith,  Q.C.  and  H.  D.  Greene,  for  the 
plaintiff,  were  stopped  by  the  Court. 

Brett,  M.R. — This  is  an  action  to  recover  the 
price  of  cei-tain  horses  sold  by  the  plaintiff  to  the 
defendant,  and  the  defendant  has  pleaded  that  at 
the  time  of  the  sale  he  was  under  the  age  of 
twenty-one  years.  The  question  raised  is  impor- 
tant, depending  as  it  does  upon  a  rule  of  evi- 
dence which  may  have  to  be  considered  in  other 
cases.  The  evidence  which  was  admitted  at  the 
trial  was  a  declaration  in  an  affidavit  (and  there- 
fore a  solemn  declaration)  by  the  deceased  father 
of  the  defendant,  pving  what  is  alleged  to  be  the 
date  of  the  defendant's  birth.  No  doubt,  if  it  is 
admissible,  it  is  strong  evidence  of  the  true  date 
of  the  birth ;  but  the  question  is  whether,  in  such 
an  action,  as  to  such  question,  and  on  such  an 
issue  as  the  present,  it  is  admissible.  It  is  qn- 
important  what  the  family  of  the  defendant  may 
be,  or  whose  son  he  is,  or  whether  he  is  a  legiti- 
mate or  an  iUegitimate  son,  or  whether  he  is  an 
elder  or  a  younger  son ;  all  these  questions  are 
immaterial,  for  no  question  of  family  is  raised 
in  the  case.  The  problem  to  be  considered  is 
whether  this  evidence,  with  regard  to  the  question 
here  at  issue,  can  be  received  against  the  plain- 
tiff. It  certainly  cannot  be  received  unless  there 
is  some  rule  which  makes  it  evidence  as  against 
all  the  world.  This  is  clearly  hearsay  evidence, 
and,  according  to  the  general  rule,  such  evidence 
is  not  admissible  ;  therefore,  if  it  is  to  be  made 
admissible,  it  must  be  brought  within  some 
recognised  exception.  The  question  cannot  be 
decided  on  principle  alone,  but  we  must  look  at 
the  decisions  in  order  to  ascertain  whether  evi- 
dence such  as  this  in  a  case  sueh  as  this  has  ever 
been  admitted  as  coming  within  any  of  the  excep- 
tions to  the  general  rule.  There  might  be  much 
to  be  said  on  both  sides  if  it  were  sought  now  for 
the  first  time  to  establish  the  exception ;  but  it  is 
no  part  of  the  province  of  the  court  to  consider 


whether  the  original  rule  is  good  or  bad,  nor  to 
enunciate  the  principle  of  the  exceptions;  ire 
have  only  to  see  what  the  exceptions  are.  Ib 
Sturla  V.  Freccia  Lord  Blackburn  ennmerateB 
them  in  the  following  terms  :  "  It  is  not  disputed 
that  the  general  rule  of  English  law  is  that  hear- 
sav  evidence  is  not  receivable;  one  reason  pro- 
bably is  the  want  of  the  safeguard  of  cross-exami- 
nation. However,  undoubtedly  the  law  is  that, 
as  a  general  rule,  hearsay  evidence  is  not  ad- 
missible. But  to  that  a  great  many  exceptions 
have  been  introduced.  I  do  not  say  that  if  we 
were  but  beginning  to  make  the  law,  we  should  be 
able  to  say  exactly  why  so  much  should  be  ad- 
mitted and  no  more ;  probably  it  would  be  difficult 
to  say  that  in  all  cases ;  but  the  exceptions  hare 
been  established  and  exist,  and  we  have  to  see 
whether  this  case  comes  within  any  one  of  those. 
'Now,  my  Lords,  the  first  and  one  of  the  most  im- 
portant exceptions  is  briefly  expressed  in  a  dictnm 
m  Higham  v.  Bidgway  (10  East,  109)  that  docu- 
ments, on  the  face  of  them  appearing  to  be  agaiiigt 
the  interest  of  a  deceased  person  who  stated  the 
matter,  are  evidence.    I  need  not  enter  into  the 

rklifications  of  that  farther  than  to  point  oat 
t  in  no  point  of  view  can  this  Giunta  di  Marina 
who  made  this  statement  (and  who  presumably 
are  all  dead  by  this  time)  be  said  to  hare  been 
making  statements  against  their  own  pecnniaiy 
interests.  Then,  my  Lords,  there  is  a  seond 
class  of  cases,  of  which  Price  v.  Lord  TorringUm 
(1  Salk.  285;  2  Ld.  Eaym.  873)  may  be  mentioned 
as  being  the  earliest,  establishing  that  where  a 
deceased  person  in  the  course  of  his  duty  makes 
a  contemporaneous  entry  of  an  act  which  he  has 
don^  and  returns  that  in  the  course  of  his  bnai- 
ness,  then  after  his  death  it  would  be  received  as 
evidence.  That  class  of  cases  is  also  well  estab- 
lished. There,  again,  I  do  not  go  into  the  qoali- 
ficatious,  or  express  any  opinion  upon  the  different 
matters  introduced,  farther  than  to  point  out  that 
in  no  sense  can  it  be  said  that  the  Giunta  di 
Marina  was  making  any  statement  in  the  coorse 
of  business  contemporaneous  with  the  fact,  and  it 
is  impossible  to  say  that  it  falls  within  that  prin- 
ciple. Then,  my  Lords,  comes  another  large  class 
of  cases,  where,  from  the  nature  of  the  thin^;, 
evidence  of  reputation  from  deceased  persons  is 
admissible.  Where  it  is  a  public  ri^ht  or  a  quati- 
public  right,  evidence  of  reputation  is  admis- 
sible if  you  prove  that  the  deceased  person 
was  of  the  class  who  would  know  it,  and 
had  stated  it.  Upon  that,  a^ain,  I  merely 
say  that  the  question  we  are  now  mquiring  into^ 
viz.,  the  history  of  a  private  individnal-yis 
not  a  matter  in  which,  in  any  sense,  reputation 
generally  can  be  received.  Th'en,  my  Lords,  there 
18  another  class  of  cases  which  comes  nearer  to 
it.  It  has  been  established  for  a  long  while  that 
in  questions  of  pedigree — I  suppose  upon  the 
ground  that  they  were  matters  relating  to  a  time 
long  past,  and  that  it  was  really  necessary  to 
relax  the  strict  rules  of  evidence  there  for  the 
purpose  of  doing  justice — ^but  for  whatever 
reason  the  statements  of  deceased  members  of 
the  family,  made  ante  litem  motam,  before  then 
was  anything  to  throw  doubt  upon  them,  are 
evidence  to  prove  pedigree.  And  such  state- 
ments by  deceased  menwors  of  the  family  may 
be  proved,  not  only  by  showing  that  they  actually 
made  the  statements,  but  by  showing  that  tb^ 
acted  upon  them,  or  assented  to  theip,  or  did 
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anything  that  amounted  to  showing  that  they 
recognised  them : "  (43  L.  T.  Bep.  N.  S.  at  pages 
-213,214;  5App.  Caa.  at  pages  640,  641.)  Lord 
Blackburn  there  intended  to  give  an  exhaustive 
definition  of  the  exceptions  to  the  rule  against 
the  admission  of  hearsay  evidence,  and  in  doing 
so  he  distinctly  states  that  "  in  questions  oi 
pedigree"  statements  of  deceased  members  of 
the  family  "  are  evidence  to  prove  pedigree."  If 
this  be  correct,  and  if  what  I  have  stated  (that 
no  question  as  to  family  is  at  issue  in  the  present 
case)  is  right,  it  is  impossible  to  say  that  this 
evidence  was  given  on  a  question  of  pedigree  to 
prove  pedigree,  and  if  it  was  not  it  does  not  come 
within  the  exception.  A  strong  opinion  was 
expressed  by  Patteson,  J.  in  the  case  of  Figg  v. 
Wedderbume  (11  L.  J.  45,  Q.  B.)  that,  in  a  case 
like  the  present,  such  evidence  as  this  cannot  be 
admitted,  and  the  same  view  was  taken  by 
Pollock,  C.B.  in  Plant  v.  Taylor,  where  he  said, 
"In  an  action  for  goods  sold  and  delivered, 
declarations  of  a  deceased  parent  are  not  ad- 
mLssible  to  prove  the  defendant  is  an  infant.  It 
is  different  where  the  question  is  one  of  pedigree :" 
(7  H.  &  N.  at  page  227.)  I  am  of  opmion  that 
the  evidence  which  the  defendant  seeks  to  give  in 
the  present  case  does  not  come  within  anv  of  the 
recognised  exceptions  to  the  rule,  and  therefore 
is  inadmissible;  and,  if  this  be  so,  it  follows  that 
the  order  of  the  Divisional  Conrt  directing  a 
new  trial  was  right.  I  have  listened  with  great 
interest  and  satis&ction  to  the  able  argument  of 
Mr.  Willis,  who  has  taken  every  point  which  could 
have  been  taken ;  he  has,  however,  failed  to 
<*on\-ince  me  that  this  affidavit  of  the  defendant's 
father  was  rightly  received  as  evidence  against 
the  plaintiff. 

BowEM,  L.J. — I  am  of  the  same  opinion,  not- 
withstanding the  able  argument  of  Mr.  Willis. 
The  exact  point  appears  to  me  to  be  this.  In  snch 
an  action  as  the  present,  and  on  such  an  issae, 
the  declaration  of  a  deceased  person  is  inadmis- 
sible, because  the  question  at  issue  is  not  one  of 
family,  but  is  merely  a  question  of  the  age  of  a 
particular  young  man. 

Fky,  L.J. — I  am  of  the  same  opinion.  The 
exceptions  to  the  general  rule  excluding  hearsay 
evidence  have  been  explained  by  Lord  Blackburn 
in  Sturla  v.  Freccia  (ubi  sup^,  and  the  rule  is 
stated  by  Lord  Kenyon,  C.J. ;  "  The  evidence 
should  ije  given  under  the  sanction  of  an  oath 
lep^lly  admmistered,  and  in  a  judicial  proceeding 
depending  between  the  parties  affectM  by  it,  or 
those  who  stand  in  privity  of  estate  or  interest 

with  them I  admit. that  declarations 

of  the  members  of  a  family  ....  are  re- 
ceived   in    evidence  as  to  pedigrees 

That,  however,  has  been  always  understood  to 
be  an  excepted  case,  and  to  stand  on  reasons 
peculiar  to  itself :"  (B.  v.  ErUweU,  3  T.  E.  at 
pages  621,  623.)  This  view  has  been  followed 
down  to  the  present  time.  I  am  of  opinion  that 
this  is  not  a  question  of  pedigree,  for  whose  son 
the  defendant  is,  or  who  his  relations  are,  or  any 
other  question  as  to  his  family,  would  be  wholly 
immaterial.  I  therefore  agree  that  there  must 
be  a  new  trial.  ^^^^j  dismi$,ed. 

Solicitors  for  plaintiff,  Wdkeford,  May,  and 
Jfay. 

Solicitors  for  defendant,  Cook$on,  Waineun-ight, 
and  Pennington. 


Thnr$day,  Nov.  13, 1884. 

(Before  Bkett,  U.B.,  Cottok  and  Likdusy,  L.JJ.) 

Shsffibui    akd    South    Yorkshire    Pkrhahbmt 
BuiLDiKO  Society  v.  Harrisok.  (a) 

AFFEAL  from  THE   QUEEK's  BEKCH   DIVISION. 

FvUwre»^Maehinery — Driving  beU» — Mortgage. 

Plmmtifft,  who  toere  mortgagees  of  certain  workt 
and  plant,  tued  defendant,  the  truitee  in  liquida- 
tion of  the  mortgagor,  to  recover  certain  drivina 
heUt  which  were  included  in  the  mortgage  deed, 
and  which  defendant  had  removed  from  the 
primiaei.  Each  belt  patted  over  two  drwau  on 
different  partt  of  the  machinery,  and  being  joined 
at  the  end*,  and  fifiing  tightly  to  the  machine, 
communicated  the  motion  from  one  drvm  to  the 
other.  The  belt*  coitld  be  flipped  off  the  drum*, 
and  wotdd  then  hang  loose  over  the  thafl,  but  they 
could  not  be  taken  off  the  machine*  wiihoi^ 
cutting  the  belt*,  or  vvfattening  the  joining*.  The 
machine*  tvere  fixed  to  the  premise*. 

Held  reverting  {the  judgment  of  Field,  J.),  that  the 
belt*,  being  part  of  the  machines,  ivere  fixed  to  the 
freehold,  *o  at  to  pats  by  the  mortgage  deed,  and 
therefore  plaintiffs  were  entitled  to  recover. 

Longbottom  v.  Berrj-  (22  L.  T.  Rep.  N.  S.  385 ; 
L.  Bep.  5  Q.  B.  123)  approved  and  followed. 

This  was  an  action  for  the  conversion  and  deten- 
tion of  certain  driving  belts  to  which  the  plaintiffs 
claimed  to  be  entitled  as  nrortgagees,  and  which 
the  defendant  had  removed  from  the  mortgaged 
premises. 

In  1875  Messrs.  Robinson  and  Hughes,  the 
owners  in  fee  of  certain  wheel  works  at  Derby, 
mortgage  the  works  and  plant  to  the  plaintiffs. 

Among  the  property  included  in  the  mortgage 
deed  were  "  tne  things  contained  in  the  second 
schedule,"  including  the  belts  in  question,  which 
were  described  in  the  schedule  as  "  72  Driving 
Belts,"  and  were  attached  to  the  machinery  in  the 
manner  described  in.  the  head-note. 

In  1879  the  mortga^fors  dissolved  puirtner- 
ship,  and  Hughes  continued  to  carry  on  the 
business.  In  1880  Hughes  filed  a  petition  for 
liquidation  of  his  affairs  by  arrangement,  and  the 
defendant  was  appointed  trustee,  and  continued 
to  carry  on  the  business  for  some  months. 

In  1881  the  plaintiffs  agreed  to  sell  their  interest 
under  the  mortgage,  but  before  the  sale  was  com- 
pleted it  was  discovered  that  the  defendant  had 
removed  the  belts  in  question  from  the  premises. 

Thereupon  this  action  was  brought. 

At  the  trial  before  Field,  J.  without  a  jury,  it 
was  agreed  that,  if  the  plaintiffs  were  entitled  to 
recover,  the  verdict  should  be  for  50J. 

Judgment  was  given  for  the  defendant,  and  the 
plaintiffs  appealed. 

Waddy,  0.0.  (Wilbetforee  with  him)  for  the 
plaintiffs. — This  case  is  governed  by  Longbottom 
V.  Berru  (22  L.  T.  Bep.  N.  S.  385 ;  L.  Bep.  5  Q.  B. 
123),  which  shows  that  belts  such  as  these,  when 
attached  to  fixed  machinery,  pass  with  the  free- 
hold. The  description  of  the  oelts  there  given  in 
IS  49  and  50  of  the  special  cas3  (22  L.  T. 
"S.  at  page  391 ;  L.  Bep,  5  Q.  B.  at  pages 
134, 135)  is  the  same  as  the  description  given  by 
a  witness  at  the  trial  in  the  present  case.  The 
decision  of  the  Exchequer  Chamber  in  Holland  v. 
Hodgson  (26  L.  T.  Bep.  y.  S.  709 ;  L.  Bep.  7  C.  P. 

(a)  Bepottad  by  P.  B.  Hctohins,  Eaq.,  B«nt«ter-«t-I<aw. 
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328}  upholds  that  of  the  Conrt  of  Queen's  Bench 
in  JJongbotUn»  t.  Berry  (ubi  »up.).  The  result  of 
the  casefi  is  that  anything  which  is  a  necessary 
part  of  the  machine,  without  which  it  cannot  be 
worked,  will  pass  by  the  freehold  if  the  machine 
itself  is  a  fixture.  [He  was  stopped  by  the 
Court.] 

Botanqtui,  Q.C.  and  W.  Boe  Smith  (A.  T. 
Lawrence  with  them)  for  the  defendant. — ^These 
belts  are  not  such  fixtures  as  to  pass  with  the 
frediold,  bnt  are  personal  chattels,  and  therefore 
the  mortgage  deed  ought  to  IwTe  been  registered 
as  a  bill  of  sale. 

Bkeit,  M.It. — It  seems  to  me  that  this  deed 
does  not  require,  as  regards  the  belts  which  are 
the  subject  of  the  action,  to  be  registered  as  a  bill 
of  sale,  unless  we  are  to  hold  that  the  belts  are 
separate  and  distinct  chattels.  It  is  admitted  that 
Uu  machinery  is  fixed  to  the  freehold,  and  that  it 
passed  by  the  mortgage  deed,  and  it  is  contended 
on  behalf  of  the  plaintiffs  that  the  belts  are  part 
of  the  machinery — that  is,  that,  although  by  alter- 
ing them  they  can  be  taken  away  from  the 
machine,  yet  while  they  remain  unaltered  they 
are  part  of  the  machine  and  therefore  are  fixed  to 
the  freehold,  for  if  the  machine  is  fixed  every  part 
of  it  is  fixed.  The  machinery  is  described  in  the 
evidence  which  was  given  at  the  trial,  from  which 
it  appears  that  the  belt  is  that  by  which  the 
whole  of  the  machinery  is  made  to  work.  When 
the  machine  is  in  gear  the  belt  goes  over  the 
drums,  and  it  must  fit  the  particular  machine 
accurately ;  to  throw  the  machine  out  of  gear  the 
belt  is  thrown  off  the  drum,  but  it  still  remains 
on  the  machine,  and  is  fitted  to  the  machine,  of 
which  it  is  a  necessary  part.  The  belt  will  not  fit 
any  other  machfaie,  unless  one  which  happens  to 
be  exactly  similar  to  that  to  which  it  belongs. 
The  question  is  as  to  the  application  of  the  law  to 
these  facts,  and  I  am  of  opmion  that  this  question 
was  dealt  with  in  Lmigbottom  v.  Berry  (L.  Bep. 
5  (^.  B.  123),  as  anyone  who  understood  the 
subject  might  be  expected  to  deal  with 
it.  In  that  case  it  was  held  that  such  l>dts 
as  these  were  in  law  (as  they  clearly  are  in 
fact)  part  of  the  machine,  and  the  machme  is  so 
fixed  as  in  consideration  of  law  to  be  part  of  the 
land.  The  next  proposition  is  that  every  neces- 
sai7  part  of  the  machine  passed  by  the  mortgage, 
and  that  these  belts  are  part  of  the  machine, 
and  therefore  are  to  be  regarded  as  fixed  to  the 
freehold,  and  therefore  passed  by  the  mortgage. 
I  think  this  is  a  true  proposition,  and  if  so  it 
follows  that  the  mortgage  dx)ea  not  require  to  be 
registered  as  a  bill  of  sale.  This  was  settled  by 
Longboltom  v.  Berry  (uM  »wp),  which  was  decided 
nearly  fifteen  years  ago,  and  no  doubt  ever  since 
then  every  deed  by  which  machinery  like  this 
has  been  mortgaged  in  the  north  of  Englvid  has 
been  made  on  the  faith  of  that  decision.  We  are 
asked  now  to  say  that  that  case  was  decided  on 
admitted  facts,  and  that  those  facts  were  wrongly 
admitted,  and  that  we  should  inteipret  such  deeds 
differently  from  the  way  in  which  the  Court  of 
Queen's  Bench  interpreted  the  deed.  For  my 
own  part,  I  should  decline  now  to  alter  the  inter- 
pretation if  I  thought  the  decision  in  Longlottoni 
T.  Berry  (ubi  tup.)  was  wrong;  but,  on  the  con- 
trary, I  think  that  the  view  taken  by  the  court  in 
that  case  is  obviously  the  view  which  any  business 
man  would  adopt.    I  am  of  opinion  that  this  view 


and  the  decision  of  the  court  in  that  case  are 
right,  and  therefore  this  appeal  must  be  idlowed. 

CoTTOH,  L.J. — I  am  of  the  same  opinion.  Field. 
J.  appears  to  have  thought  that  he  waa  not  boond 
by  Jjongbottom  v.  Berry  (nbi  tup.)  because  that 
case  was  decided  on  admissions  which  were 
wrongly  made.  No  donbt  the  conrt  is  not  boond 
by  admissions  which  were  made  in  another  case ; 
but  the  law  is  there  laid  down,  and  the  evidence 
in  the  present  case  shows  that  what  was  admitted 
in  Lcmghottom  v.  Berry  is  true  here.  Therefore 
the  law  should  be  applied  to  that  state  of  facts, 
and  it  follows  that  this  case  comes  within  the 
decision  in  Longbottotn  v.  Berry  {nbi  avp.).  lEven 
if  we  thought  that  decision  were  dmibtfnl  or 
erroneous  it  would  be  a  serious  thing,  after  so 
many  years,  to  depart  from  it,  bat  I  think  the 
decision  was  right.  These  belts,  in  my  opinion, 
are  an  essential  part  of  the  machine,  and  there- 
fore they  passed  by  the  mortga^  because  th^ 
are  fitted  for  use  on  these  machines ;  and  if  any- 
thing is  part  of  and  fitted  to  a  machine,  and  is  not 
capable,  except  under  accidental  circnmstancee,  of 
Ijemg  used  with  another  machine,  it  will  pass  by 
any  document  by  which  the  property  in  the 
machine  is  transferred.  It  is  like  the  case  of  * 
key  which  passes  with  the  door,  and  many  other 
similar  instances  might  be  given.. 

LiNDLET,  L  J. — I  am  of  the  same  opinion.  'Hie 
question  is  whether  this  deed  required  registra- 
tion under  the  Bills  of  Sale  a.ct8  which  were  then 
in  force  (1 7  &  18  Vict.  c.  36  and  29  &  30  Vict,  c  96), 
under  which  personal  chattels  included  fixtures. 
The  answer  is  that  those  Acts  were  held  only  to 
apply  where  the  fixtures  were  capable  of  beinj^ 
dealt  with  as  separate  chattels,  which  is  not  the 
case  here,  for  I  have  looked  into  the  provisions  of 
the  mortgage  deed  and  the  power  of  sale  which  ib 
contains,  and  I  can  find  no  power  to  sever  these 
belts  and  sell  them  apart  from  the  rest  of  the 
machinerr.  I  agree,  tnerefore,  that  the  appeal 
ought  to  be  allowed,  and  the  plaintiff  is  entitled 
to  judgment  for  50{. 

Jvdgmtent  revtrtei. 

Solicitor  for  plaintiffs,  E.  Warrxntr,  for  Mole 
and  Stone,  Derby. 

Solicitors  for  defendant,  Broonihead,  WighimaH, 
and  yfoore,  Sheffield. 


Nov.  25  and  26, 1884. 

(Before  Beett,  M.B.,  Corroif  and  Lisdlet,  L.JJ., 

assisted  by  Nauticai.  Asskssobs.) 

The  Dordogme.  (a) 

OK   APPEAL  FBOM   Bm,  J. 

Cottieion — Begulationefor  Preventing  CoUision*  at 
Sea  1880,  arU,  13  and  18— Moderate  tpee.1— 
Dense  fog — SteameMp — Sailing  ikip. 

Where  those  in  charge  of  a  steamship  in  aden»efov 
hear  a  whistle  and  then  others  fdOtiwing  i/ 
and  getting  nearer,  even  thongh  the  vjhiatles  get 
broader  on  their  bow,  it  is  tlieir  duty  on  heartng 
the  first  whistle  to  reduce  their  tpeed,  ami  a*  the 
Teasels  get  nearer  to  bring  their  ship  to  as  etnn- 
plete  a  standtiill  as  is  poieible  wdho«t  putting 
her  out  of  command,  and  when  the  other  vessel 
has  come  dose  to,  even  though  not  in  eight,  to  Mop 
and  reverse  their  engines. 

(a)  B«ported  by  J.  P.  AimiALL  SDd  F.  W.  Baous,  E*V>« 
BMiiBten-at-Lkw. 
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Art.  13  of  the  Begjdaiion$  for  Preventing 
CoUitiott*  at  Sea  requiring  "  moderate  tpeed  "  in 
a  fog,  require*  the  tpeed  to  beeottw,  more  moderate 
at  the  hto  veuel*  get  rioter  together. 

Setnble,  that  U  ia  the  duty  of  thote  in  charge  of  a 
aailiity  ihip,  tehen  in  a  denie  fog  they  hear  a 
amxetsion  of  trhiitlei  approaching  clnter  and 
rioter,  to  reduce  her  tpeed  by  tahing  off  tail  so  at  to 
bring  her  to  at  near  a  itandstill  at  pottible  v-hile 
retaining  command  over  her.  ^ 

This  'was  an  ^qiml  b^  the  defendants  in  a  damage 
action  from  a  decision  of  Batt,  J.,  finding  tne 
steamships  Edith  and  Dordogne  both  to  blame  for 
a  Decision  off  TJshant.  The  plaintiffs  admitted 
that  the  Edith  was  to  blame. 

The  collision  occurred  abont  5.30  a.m.  on  Aug. 
26, 1883.  At  the  time  of  the  collision  the  wind 
was  light  from  the  north-east,  and  there  was  a 
dens^  fog.  The  steamship  Edith  was  of  448 
tons  register,  and  was  bonnd  on  a  yoyage  from 
Swansea  to  Clarente  in  France.  The  Dordogne 
was  a  screw  steamship  of  463  tons  register, 
and  was  bonnd  on  a  TOTage  from  Bordeanx 
to  Cardiff.  The  facts  allied  on  behalf  of 
the  plaintiff  were  as  follows :  —  While  the 
Edith  was  proceeding  at  half  speed,  her  whistle 
being  constantly  sonnded,  and  heading  abont 
S.  by  W.,  half  W.,  the  whistle  of  the  Bordoqne 
was  heard  on  the  port  bow  of  the  Edith.  The 
engines  of  the  Edith  were  thcreapon  pnt  to  dead 
slow  and  her  helm  was  ported.  The  Dordogne 
was,  however,  heard  to  be  rapidly  approaching, 
and  the  helm  of  the  Edith  was  put  hard-a-port, 
bat  the  Dordogne  was  immediately  sighted  at 
abont  a  ship's  length  off  and  bearing  about  fonr 
or  fiye  points  on  the  port  bow,  approaching  at  a 
high  rate  of  speed.  An  order  was  given  to  set 
the  Ediih't  engines  full  speed  ahead,  but  before 
the  order  oonld  be  executed  the  Dordogne  with 
her  stem  stmck  the  Edith  on  the  port  side.  The 
plaintiffs  charged  the  defendants  {inter  alia)  with 
navigating  at  t<x>  great  a  rate  of  speed  and  with 
failing  to  ease  and  stop  and  reverse  their  engines . 

The  facts  alleged  on  behalf  of  the  defendants 
were  as  follows : — About  5.30  a.m.  on  the  26th  Aug. 
1883  the  Dordogne  was  about  ten  miles  S.  W.  by  S. 
of  Ushant.  There  was  a  light  air  from  the  N.  E. 
and  a  dense  fog.  The  Dordognn  with  her  engines 
at  dead  slow  was  heading  N.  half  E.,  and  was 
making  abont  one  knot  or  one  and  a  half  knots  an 
hoar.  Her  r^ulation  lights  were  duly  exhibited 
and  burning,  the  whistle  was  being  duly  sounded, 
and  a  good  look-out  was  being  kept  on  board  her. 
In  these  circumstances  those  on  board  the 
Dordogne  heard  the  whistle  of  the  Ediih  on  the 
starboard  bow.  The  engines  of  the  Dortlogno- 
were  stopped  and  her  own  whistle  was  blown ; 
the  eng^es  of  the  Dordogne  were  then  moved  on 
slowly.  The  whistle  of  the  Edith-was  again  heard 
broader  on  the  starboard  bow,  the  engines  were 
again  stopped,  and  the  whistle  was  again  blown. 
The  whistle  of  the  Edith  was  heard  a  third  time. 
It  was  answered  by  the  whistle  of  the  Dordogne 
and  the  engines  were  stopped.  The  Edith  was 
almost  directly  afterwards  seen  and  the  engines 
were  reversed  full  speed  and  the  helm  put  hard- 
a-port,  but  the  Edith  coming  on  at  a  considerable 
speed  and  at  a  considerable  angle  to  the  conrse  of 
tne  Dordogne,  struck  with  her  port  side,  near  the 
engine-room,  the  starboard  bow  of  the  Dordogne, 
dotng  mnch  damage  to  herself  and  the  Dordogne. 


The  defendants*  evidence  was  that  at  the  time 
the  Edith  was  seen  their  engines  were  stopped, 
and  had  been  stopped  some  two  or  three  minutes. 

At  the  trial  Batt,  J.  found  that  the  Edith  was 
"to  blame  for  not  having  at  least  stopped  her 
engines  not  perhaps  when  she  heard  the  whistle 
the  first,  or  second,  or  third,  or  fourth  time,  bnt 
at  some  time  or  other  before  the  vessels  got  so 
close  that  they  sighted  each  other,  and  the  coUision 
became  inevitable."  With  regard  to  the  Dordogne 
he  found  that  she  was  going  faster  than  alleged 
at  the  moment  of  collision,  and  that  her  en^nes 
were  going  ahead  when  the  Edith  came  into  sight. 

Arts.  13  and  18  of  the  Regulations  for  Pre- 
venting Collisions  at  Sea  are  as  follows  : 

IS.  £ret7  ship,  whether  a  nSHng  iliip  or  a  iteamsUp, 
■hall  in  a  fog,  mist,  or  falliiig  sdow  ro  at  a  modenle 
■p««d. 

18.  Rvaty  Btaamaliip  whsn  approaohing  another  ihip, 
■o  as  to  involTe  risk  d  oolliaioa,  shall  slaokaa  her  speed 
or  atop  and  rererse  if  neoeiaaiy. 

Cohen,  Q.('.  and  Dr.  PhiUimore  for  the  defen- 
dantH  in  support  of  the  appeal. — According  to  the 
evidence  the  engines  of  the  Dordogne  were  stopped 
at  the  time  the  EdUh  came  into  sight.  If  so  she 
had  brought  herself  practically  to  a  standstill  in 
the  water ; 

Tht  FrmnMani  and,  Tht  Kettrii,  1  Asp.  Mar.  Law 
Cas.  48»;  27  L.  T.  B«p.  N.  &  633;  L.  Bep.  4  P.  C. 
529 
The  kirby  Rail,  5  Asp.  Mar.  Law  Cas.  90 ;  43  L.  T. 
Bep.  N.  S.  797 ;  L.  Sep.  8  P.  Div.  71 ; 

It  has  never  been  laid  down  that  a  vessel  on 
hearing  a  whistle,  or  even  a  succession  of  whistles, 
is  to  take  all  way  off,  which  would  have  the 
effect  of  throwing  herself  out  of  command  and 
so  increase  the  dangers  of  navigation : 

The  Beta,  5  Asp.  Mar.  Law  Cmi.  276s  L.  Bep.  8  P. 

IMt.  134 ;  SIX.  T.  Bap.  N.  8. 154 ; 
The  John  Kclntyre,  5  Asp.  Mar.  LawC«s.278;  L. 

Bep.  8  P.  Div.  185 ;  51  L.  T.  Bep.  N.  B.  185. 

According  to  the  decision  in  The  Benjl  (51 
L.  T.  Rep.  N.  S.  554 ;  9  P.  D.  137)  art.  18  is  only 
obligatory  when  the  circumstances  are  such  as 
would  lead  an  officer  of  reasonable  care  and  skill 
to  the  conclusion  that  there  was  risk  of  collision. 
Here,  although  the  whistles  were  coming  closer, 
yet  they  were  getting  broader  on  the  bow,  and 
would  therefore  indicate  a  position  of  safety. 

Hali,  Q.C.  and  Baden-Powell,  for  the  respon- 
dents, were  not  called  upon. 

Brktt,  M.R. — It  seems  to  me  that  in  these  cases 
of  vessels,  whether  steamers  or  sailing  vessels, 
which  find  themselves  in  a  fog,  we  must  hold  them 
very  strictly  to  the  regulations.  As  I  ventured 
to  say  in  Tfie  Beryl  {vbi  snj).),  these  regulations 
are  made  not  only  for  the  purpose  of  preventing 
collisions,  but  of  preventing  danger  of  collision, 
and  we  must  take  care  to  hold  vessels  in  thick 
fogs  strictly  to  the  regulations  so  as  to  avoid 
danger  of  collision.  I  still  am  of  opinion  that  we 
cannot  condemn  or  relieve  these  ships  by  the 
proof  of  what  were  the  actual  facts.  We  must 
judge  them  by  what  an  officer  of  care  and  skill 
ought  to  have  judged  the  facts  to  be.  That  the 
Edith  was  sorely  to  blame  is  obvious,  and  we  need 
not  trouble  ourselves  about  her.  The  question  is 
as  to  the  Dordogne,  whether  she  was  also  to  blame. 
That  question  must  be  solved  by  what  ought  to 
have  appeared  to  be  the  circumstances  of  risk  of 
collision  to  an  officer  of  reasonable  care  and  skill 
in  command  of  the  DonJoj/ne.  /  Now  the  circum- 
Digitized  by  VJ'- 
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stances,  in  fact,  were  that  there  was  so  dense  a 
io^  that  you  could  not  see  another  ship'  until 
tnthin  a  ship's  length  oS,  until,  when  yon  did  see 
her,  a  collision  was  almost  inevitable.  Whilst  the 
Dordogne  was  in  this  fog  she  was  at  sea,  in  a  place 
where  it  would  not  be  extremely  probable  that  she 
would  meet  another  yessel.  It  is  not  like  the 
case  of  a  ressel  going  up  or  down  a  riyer,  or  up 
or  down  a  somewhat  narrow  arm  of  the  sea  like 
a  channel.  In  such  a  case,  whether  an  officer 
hears  a  whistle  or  not,  he  ought  to  contemplate 
the  probability  of  meeting  with  other  vessels, 
because  he  is  in  a  narrow  channel  where  vessels 
that  are  meeting  would  almost  inevitably  be  in 
the  same  line  as  himself.  Take,  for  instance,  the 
Thames :  before  an  officer  hears  a  whistle  I  think 
he  ought  to  have  brought  his  vessel,  in  such  a  fog 
as  this,  OS  nearly  as  possible  to  a  standstill,  so  as 
only  just  to  have  command  over  her.  But  in  the 
open  sea,  where  it  is  not  very  probable  that  he  will 
meet  another  vessel,  I  think  that  that  would  be  a 
moderate  speed,  which,  if  he  was  in  a  river  and 
likely  to  meet  a  yessel  the  next  minute,  ought 
not  to  be  his  speed.  But  even  when  at  sea,  before 
he 'hears  a  whistle,  he  ought  to  reduce  his  way  to 
a  moderate  speed,  though  what  his  speed  is  to  be 
must  of  course  differ  under  different  circum- 
stances. Kow  when  at  sea  an  officer  hears  a 
whistle  he  is  brought  to  the  conclusion  that  there 
is  a  vessel  in  the  neighbourhood.  A  good  deal 
must  of  course  depend  upon  the  indication  which 
is  given  by  the  other  vessel  of  her  presence.  I 
cannot  doubt  myself  but  that  the  sound  of  a 
whistle  must  give  some  indication  of  where 
the  vessel  is.  It  is  impossible  to  my  mind 
to  say  that  a  whistle  sounded  at  a  nule  and 
a  half  off  would  sound  the  same  as  a  whistle 
sounded  one  hundred  yards  off.  Personally 
I  cannot  believe  that.  Therefore,  if  a  ship  at  sea 
in  such  a  fog  hears  a  whistle  which  would 
indicate  that  another  yessel  is  a  mile  or  a  mile 
and  a  half  off,  she  ought  at  once  to  reduce  her 
speed  to  a  more  moderate  speed,  though  moderate 
speed  under  these  circumstances  would  be  very 
different  to  moderate  speed  when  the  vessels  came 
closer  together. .  This  case  is  not  to  be  determined 
hy  what  was  done  at  the  time  the  first  whistle 
was  heard.  Here  we  have  three,  and  perhaps 
more,  successive  whistles,  all  coming  closer.  What 
must  be  the  conclusion  to  be  derived  from  those 
whistles  P  We  know  that  in  fact  these  vessels 
were  coming  closer  and  closer  to  each  other. 
We,  however,  have  to  judge  of  what  ought 
to  have  been  the  conclusion  or  suspicion  of 
the  officer  in  charge  of  the  Bordogne.  What 
would  that  succession  of  whistles  tell  him  ?  For 
myself  I  should  have  had  no  doubt,  when  you 
have  a  succession  of  whistles,  each  one  coming 
closer,  that  each  whistle  would  show  him  that  the 
other  vessel  was  coming  nearer.  It  is  said  that 
the  whistles  showed  him  that  she  was  coming  in 
a  particular  direction,  that  is,  that  she  was  getting 
broader  on  his  bow.  I  do  not  think  it  signifies 
whether  the  whistles  get  broader  on  the  bow  or 
not,  if  they  show  that  the  vessel  is  coming  closer. 
If  it  is  coming  nearer  and  nearer  in  a  dense  fog 
(and  every  one  knows  that  in  dense  fogs  you 
cannot  tell  where  exactly  a  vessel  is  from  the 
sound  of  her  whistle),  and  you  cannot  tell  the 
direction  in  which  it  is  coming,  arc  not  those  such 
circumstances  as  should  lead  a  prudent  officer  to 
suppose  that  if  he  went  on  as  he  was  there  would 


be  danger  P  The  moment  the  whistles  show  him 
that  a  yessel  is  really  coming  substantially  nearer 
and  nearer  to  him,  he  not  being  able  to  tell  the 
direction  in  which  she  is  coming,  the  truth  of 
which  observation  is  in  this  case  shown  by  the 
ultimate  fact,  I  have  not  myself  any  doubt  that 
he  ought  to  obey  not  only  the  I3th  article,  but 
also  the  18th  article  if  his  yessel  is  a  steamer. 
If  it  is  only  the  13th  article  which  he  ought  to 
obey,  Bfi  the  other  vessel  comes  nearer  and  nearer, 
"  moderate  speed  "  becximes  more  moderate  and 
more  moderate.  That  which  is  moderate  speed, 
when  the  vessels  are  two  or  three  miles  apart,  is 
not  moderate  speed  when  the  vessels  are  within 
half  a  mile  of  each  other.  As  the  vessels  get 
nearer  and  nearer  he  must  bring  his  ship  to  as 
complete  a  standstill  as  is  possible  without 
putting  himself  out  of  command.  If  his  vessel 
IS  a  steamer  she  must  ^  at  least  dead  slow.  If 
the  other  is  really  coming  anything  like  near  to 
him  he  ought  to  obey  art.  18  and  stop  and 
reverse.  To  a  sailing  ship  art.  18  does  not 
apply,  because  she  cannot  stop  and  reverse,  bat 
she  ought,  if  she  is  under  full  sail,  to  take  sail  off 
till  she  brings  herself  as  nearly  to  a  standstill  as 
will  give  her  command  of  herself.  Kow  what 
ought  the  officer  of  the  Bordogne  to  have  con- 
eluded  P  Upon  that  I  have  asked  the  following 
question  of  the  gentlemen  who  assist  ns :  "  Con- 
sidering the  way  in  which  these  vessels  were 
approaching  each  other,  would  each  successive 
whistle  tell  the  officer  in  charge  of  the  Bordogne 
that  the  other  ship  was  approaching  nearer  and 
nearer  to  himP"  They  agree  with  the  view  I 
should  have  come  to  and  say  "  yes."  If  so,  he 
ought  to  have  brought  his  ship  to  a  standstill  at 
an  early  period,  and  when  the  other  vessel  was 
coming  near  to  him  he  ought  to  have  stopped  and 
reversed.  Certainly  at  the  Mme  the  last  whistle 
was  sounded  he  ought  immediately  to  have 
stopped  and  reversed,  whereas,  I  think,  the  order 
was  only  given  when  he  saw  the  other  vesseL  He 
therefore  broke  art.  18.  The  learned  judge  of 
the  Admiralty  Court  relied  upon  another  circum- 
stance to  show  that  the  Bm-dogne  was  going  at  a 
very  considerable  pace  at  the  time  of  the  collision. 
I  think  it  only  rignt  to  state  that  upon  this  point 
I  have  asked  our  assessors  the  question .-  "Uoes 
the  severity  of  the  injuries  suffered  by  the  SdiA 
lead  to  any  conclusion  as  to  the  speed  of  the 
Bordogne  at  the  moment  of  collision  P"  I  do 
not  know  what  the  advice  of  the  Trinity 
Masters  to  the  judge  of  the  Admiralty  Court 
was,  but  I  am  botmd  to  say  that  the  gentlemen 
assisting  us  do  not  think  it  would  lead  to 
any  conclusion  as  to  the  speed  of  the  Bordogne 
at  the  moment  of  collision.  I  therefore  do 
not  rely  upon  the  severity  of  the  blow  at  all. 
But  I  rely  upon  the  &cts  I  have  stated  and  the 
rule  I  have  stated.  I  am  therefore  of  opinion 
that  in  this  case  the  Bordogne  broke  art.  13  by 
not  going  at  a  moderate  speed  sooner  than  she 
did ;  and  I  am  further  of  opinion,  which  is  quite 
sufficient  to  decide  this  case,  that  she  broke  art 
18  by  not  reversing  sooner  than  she  did.  The 
decision  of  the  learned  judge  of  the  Admiraltj 
Court  must  therefore  be  supported  and  this 
appeal  dismissed. 

CorroN,  L.J. — ^We  have  not  to  consider  whst 

was  the  conduct  of  the  Bordogne  when  the  first 

whistle  was  heard.    It  is  clear  that  there  was  a 

succession    of   whistles,  thaly^-the   vessels  were 
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coming  nearer  amd  nearer,  and  were,  in  fact,  getting 
Tery  near  one  another.  Now  it  was  the  duty  of  the 
Bordogne  to  stop  and  reverse  her  engines  if  there 
was  risk  of  collision.  But  it  is  said  that,  inasmuch 
as  these  whistles  were  getting  broader  and  broader 
on  the  bow,  the  officer  on  the  Bordogne  might 
reasonably  conclude  that  there  was  no  danger. 
Eowerer,  in  my  opinion,  that  will  not  excuse  the 
Bordogne  for  disobedience  to  art.  18.  In  a  fog 
in  which  a  man  can  see  nothing  he  cannot  form 
any  safe  opinion  as  to  the  direction  of  another 
vessel,  and  ne  should  in  such  circumstances  follow 
the  course  stated  by  the  Master  of  the  Bolls. 

LiSDUEY,  L.J. — I  take  the  same  view  and  think 
that  the  Dordogne  ought  to  have  obeyed  art.  18 

Appeal  disniiated. 

Solicitors  for  the  plaintiffs,  Ingledew,  Inee,  and 
Wt. 
Solicitors  for  the  defendants.  Better  eU  and  Boche. 


HIGH  COURT  OF  JUSTICE. 

CHANOEET  DIVISION. 
Friday,  JiUy  4, 1884. 
(Before  Pearson,  J.) 
Be  Price's  Patent  Candle  Company,  (a) 
Trade  mark — DUtirietive  label  or  dev'ux — Name  of 
tnanufaeturw — Name   eomiined  with  tnords  in 
eommon  u$e-^  |-47  Viet.  e.  57,  m.  64,  72. 
A  fnark  eoruiiting  of  the  name  of  a  manufacturer, 
printed  in  ornamental  type,  in  eomiination  mith 
nordt  in  common  tue,  it  not  a  trade  mark  within 
the  requirementa  of  sect.  Si  of  the  Pate)U«,  Deeignt, 
and  Trade  Marks  Act  1883. 
Teh  was  an  application  by  Price's  Patent  Candle 
^Company  for  an  order  that  the  comptroller  might 
'be  directed  to  register  a  trade  mark,  No.  35,^, 
consisting  of   an  oblonff  label  surrounded  by  a 
blue   bo^er    and    bearing  the    words    "  Price's 
Patent   Candle   Company "  in  ornamental  type 
within  the  lines  of  the  border,  the  address  of  tne 
company  in  ordinary  type  upon  the  inner  lines  of 
the  border,   and  in  the  centre,    upon    a    white 
tablet,     with     scalloped     edges,      the     words 
"  National    Sperm "    m    red    capital    letters    of 
ordinary  type. 

The  mark  was  to  be  used  for  candles,  being 
goods  in  class  47.  It  had  been  in  use  by  the 
applicants  for  some  years  subsequent  to  the 
passing 'of  the  Trade  Marks  Registration  Act 
1875. 

The  comptroller  had  refused  to  register  tho 
nark  upon  the  ground  that  it  so  nearly  resembled 
another  mark  already  on  the  register  as  to  be 
calculated  to  deceive  within  the  meaning  of  the 
Patents,  Designs,  and  Trade  Marks  Act  1883,  s.  72. 
That  mark.  No.  25,446,  had  been  regristered 
by  J.  Pepler  and  Co.,  on  the  Ist  Jan.  18^,  also 
for  use  on  candles,  and  had  been  accepted  under 
sect.  10  of  the  TVade  Marks  Kegistration  Act 
1875  as  having  been  in  use  by  John  Pepler  and 
Co.  since  1873.  It  consisted  of  a  green  oval 
label  surrounded  by  two  black  lines,  and  bore 
between  the  lines  the  name  and  address  of  the 
firm,  and  within  the  inner  lines  the  words 
"  National  Sperm  "  in  black  capital  letters. 

(•)  BtpoMtd  by  3.  F.  WASaBTT  £ki.,  B«nl>ter4tt-]:«w. 


The  following  statutory  provisions  are  material 
to  be  stated : — 

Patents,  Designs,  and  Trade  Marks  Act  1883  : 

Baot.  M  (1.)  For  the  pTupoMS  of  this  Aot  a  trade  maiic 
mnat  oonaUt  tt  or  oontein  at  least  one  o(  the  foUowing 
eaaantial  partioolara :  (a)  a  name  of  an  indiTidnal  or 
Ann  printed,  impreued,  or  woven  in  soma  partionlar 
and  mitinatiTe  manner ;  (c)  a  dUtinotiTe  dance,  mark, 
brand,  heading,  label,  tiokat,  or  ftnoj  w(»d  or  words  not 
in  oommon  nae. 

(2.)  There  majr  be  added  to  any  one  or  mote  of  these 
partioolazi  anj  utters,  wards,  or  fignrea,  or  oombinatioB 
of  letters,  words,  or  fignraa,  or  of  any  of  them. 

Seat.  7'2  (1.)  Except  where  the  court  has  daoidad  that 
two  or  more  persona  are  antiUed  to  be  legistered  as 
proprietors  of  the  same  trade  mark,  the  eomptroUer 
■hall  not  register  in  reapeot  of  the  same  goods  or 
deaeiiption  of  goods  a  trade  mark  idemiiaal  with  ona 
aliaaajr  on  the  register  with  reapeot  to  snoh  goods  or 
dasoription  of  goods. 

Trades  Marks  Registration  Act  1875  : 
Seat.  10.  For  the  pnrpoaea  of  this  Aot,  a  trade  mark 
consists  of  one  or  more  of  the  following  essential  pai- 
tionlan :  that  is  to  say,  a  name  of  an  indii>idnal  or  firm 
l^tadiimpreaaad,  or  woven  in  soma  partlaalar  and  dis- 
tinetiTe  manner;  or  a  written  signatua  or  ooM  of  a 
wiHtsu  aignatare  of  an  individoal  or  firm ;  or  aoistina- 
tive  davioa,  mark,  heading,  label,  or  tiokat ;  aad  them 
may  h^  added  to  any  one  or  more  w  the  said  partionlara 
any  letters,  words,  or  fignraa,  or  eombioation  of  letters, 
wnda,  or  flgnres ;  alio,  any  ipeotal  and  distinotiTe  word 
or  words,  or  oombination  of  fignraa  or  letters  naed  as  a 
trade  mark  before  the  passing  of  this  Act,  may  ba  regia- 
tacad  as  saoh  under  thu  Aot. 

T.  Aston,  Q.C.  for  the  applicants. — ^The  mark 
in  ouestion  does  not  so  nearly  resemble  that  of 
Pepler  and  Co.  as  to  be  calculated  to  deceive.  In 
substance  it  is  "  Price's  National  Sperm,"  as 
contrasted  with  "  Pepler's  National  Sperm,"  and 
it  is  a  dintinctive  mark.  We  had  used  our  mark 
before  Pepler  and  Co.'s  registration.  Their 
registration  does  not  give  them  any  ezclnsive 
right  as  against  us :  ' 

Jfoiwon  and  Co.  v.  Boehm,  26  Ch.  Div.  898. 
The  label  itself  is  distinctive,  and  has  been  URcd 
on  our  goods  since  1877.    "  National  Sperm  "  are 
fancy  words. 

Stirling  for  the  comptroller. — Pepler  and  Co.'s 
mark  was  registered  under  sect.  10  of  the  Act  of 
1875  as  an  old  mark.  It  would  not  have  been 
registered  under  that  Act  as  a  new  mark.  The 
mark  now  proposed  is  not  distinctive  within 
sect.  64  (1)  (c)  of  the  Act  of  1883.  There  is 
nothing  distinctive  in  the  manner  in  which  the 
applicant's  name  is  printed,  and  the  title 
"National  Sperm"  is  in  common  use  in  the 
trade.  The  comptroller  was  bound  to  refer  the 
matter  to  the  court  under  sect.  72  of  the  Act  of 
1883. 

Pbabson,  J. — I  simply  have  to  construe  the  Act 
which  is  before  me.  I  cannot  agree  with  what 
Mr.  Aston  says,  that  you  can  deal  between  two 
rival  firms  in  this  court  without  any  reference  to 
the  Act  at  all.  If  a  man  has  been  selling  soap 
for  a  great  number  of  years  which  has  become 
known  as  "  Pears'  Soap,"  this  court  would  have 
jurisdiction,  and  would  probably  exercise  that 
jurisdiction,  to  restrain  another  person  from  sell- 
ing another  soap  as  Pears',  without  any  reference 
to  the  Act ;  but  the  question  before  me  is  this : 
whether  or  not  a  trade  mark  can  be  registered — 
whether  a  device  or  a  design,  or  anything  you 
may  propose  to  call  it,  can  be  registered  under 
this  Act — except  in  strict  conformity  with  the 
regulations  laid  down.    The  Act^ys  this :,  for 
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the  purpose  of  this  Act  a  trade  mark  must 
consist  ot,  or  contain  at  least  one  of  the  following 
essential  particalars  ;  that  is  to  say,  for  the  pur- 
poses of  the  Act  the  owner  of  it  may  be  registered 
under  the  'Act,  not  at  all  with  reference  to  the 
case  as  to  whether  or  not  a  man  may  so  use  a 
mark  which  his  neighbour  has  been  using  as  to 
defraud  the  public  and  defrand  his  neignbonr, 
but  with  reference  to  a  register  of  trade  marks, 
first,  "  a  name  of  an  individual  or  firm  printed, 
impressed,  or  woven  in  some  particular  and  dis- 
tinctive manner."  It  is  admitted  that  in  this 
mrticular  label  the  name  of  Price's  Patent 
Candle  Company  is  neither  printed,  impressed, 
nor  woven  in  any  distinctive  manner.  Then, 
omitting  sub-sect.  1  (&),  which  it  is  unnecessary 
to  read,  sub-sect.  1  (c)  says  there  must  be  a  "  dis- 
tinctive device,  mark,  brand,  heading,  label, 
ticket,  or  fancy  word  or  words  not  in  common 
nee."  Now,  unless  I  can  hold  that  this  is  a  dis- 
tinctive label  or  ticket,  which  I  am  not  prepared 
to  hold  in  this  case,  then  undoubtedly  the  words 
"  National  Sperm,"  which  are  the  words  in  the 
largest  type  here,  are  not  "  fancy  words  not  in 
common  use ;"  because  the  words  "  National 
Sperm  "  are  ex  covcestit  in  common  use,  and  per- 
fectly well  known  in  the  trade.  The  consequence 
is  this,  that  I  have  a  mark  which  does  not  contain 
either  of  the  particulars  which  are  essential  to  a 
trade  mark  under  this  Act,  because  it  does  not 
contain  the  name  of  the  company  printed  in  a 
distinctive  manner,  and  it  does  not  contain  any 
fancy  word  or  words  which  are  not  in  common 
use.  Mr.  Aston  says,  at  all  events  this  is  a  dis- 
tinctive label  or  distinctive  ticket.  I  very  much 
doubt  whether  this  is  a  distinctive  label  or  ticket, 
and  certainly,  unless  I  had  something  verj*  strong 
to  show  that  it  was  so  distinctive  from  other 
labels  purely  by  rea.son  of  the  colours  in  which 
it  is  printed,  and  the  design  of  it,  I  am  not  pre- 
pared to  hold  that  this  is  what  is  intended  under 
this  Act  to  be  a  distinctive  label  or  device.  I  do 
not  say  those  words  are  not  hard  to  construe, 
because  I  think  the^  are.  I  should  conceive  that 
on  a  label  of  this  kind  the  name  of  the  firm  being 
printed  in  common  letters  would  not  be  a  distinc- 
tive label,  nie  intention  seems  to  me  not  that  it 
is  to  be  a  design  in  this  shape,  bat  a  design  practi- 
cally to  constitute  a  trade  mark  apart  from  the 
words  "  Price's  Patent  Candle  Company "  and 
"National  Sperm"  and  so  forth.  I  do  not 
think  Mr.  Aston  would  contend  that  really  this 
label  was  what  was  being  registered.  It  is  not  the 
label  alone.  You  might  have  the  label  alone  as  a 
trade  mark  if  it  was  a  distinctive  trade  mark 
absolutely  unlike  all  other  labels,  but  what  the 
comptroller  is  here  asked  to  register  is,  not  the 
label,  but  the  label  with  all  manner  of  words  upon 
it  which  do  not  conform  to  the  regulations  under 
the  Act.  Then  the  72nd  section  is  no  doubt  very- 
important  [his  Lordship  read  it]  ;  and  speaking  as 
at  present  advised,  in  answer  to  Mr.  Stirling,  I 
am  of  opinion  tluit  the  comptroller  would  be 
perfectly  justified  in  saying,  and  it  would  be  the 
course  he  ought  to  adopt,  "Inasmuch  as  there 
is  already  a  trade  mark  on  the  register  either  the 
same  as  or  nearly  identical  with  the  one  yon  are 
proposing  to  register,  I  cannot  register  yours 
until  yon  have  got  the  opinion  of  the  court  autho- 
rising me  so  to  do."  Under  these  circumstances 
I  cannot  direct  this  mark  to  be  registered.  Mr. 
Aston  does  not  admit  that  the  words  "  National 


Sperm "  are  in  common  use,  but  I  took  a  great 
deal  of  pains  to  ascertain  whether  they  were  or 
not,  and  I  certainly  thought  they  were.  If  I  gave 
an  order  for  "  National  Sperm  "  candles  evor- 
body  would  know  what  I  w^anted ;  Pepler  and  Co. 
sell  them  as  well  as  the  applicants,  and  for  aught 
I  know  there  ms,y  be  hunoreds  who  do  so.  All  I 
can  say,  however,  is  that  I  am  not  satisfied  that 
they  are  fancy  words.  The  application  will  be 
refused  with  costs. 

Solicitors :    WOsott,  BrittoiCt,   and   Carpmael ; 
Hare  and  Co. 


Monday,  July  7, 1884. 

(Before  Pbabsoh,  J.) 

Be  RoBXXTs ;  Tarustok  t*.  Bbctox.  (a) 

Will — Contfni-cfion — Gift  to  nepheirg  and  ntM«t 
nominatim — Settlement  of  share  of  niece — Death 
in  lifetime  ofieitator — Lapte. 
■  A  tettaior  gave  hit  pergonal  etlate  iipon  trust  for  hi* 
nephew  and  nieces  hy  luims  in  equal  shares,  and 
directed  that  the  share  of  each  niece  should  he 
retained  m  trust  for  her  separate  use  for  life 
without  poioer  of  anticipation,  tciih  frntts  over,  in 
default  of  her  appointing  6y  tcill,  in  favour  of  her 
sotu  and  dangliters  equally  at  t\renty-onf  year* 
or  marriage  respectively.  One  of  the  testator's 
nieces  married  and  died  in  the  testator's  life- 
tinte  intestate,  bttt  leaving  an  infant  daughter. 

Held,  that  there  was  an  intestacy  in  respect  <f  the 
share  of  such  niece. 

Re  Speakman ;  Unsworth  r.  Speakman  (4  Ch,  Dir. 
620)  not  followed. 

Stewart  r.  Jones  (3  Be  G.  Sf  J.  032)  approred. 

Christopher  Roberts,  who  died  on  the  11th  Feb. 
1880,  by  his  will  dated  the  20th  Aug.  1869,  gave 
all  his  residuary  personal  estate  to  tmstees  upon 
trust  for  conversion  and  investment,  and,  subject 
to  due  provision  for  an  annuity,  to  stand  poesesaed 
of  the  trust  funds  upon  trust  for  the  testator's 
nephew  and  nieces,  Edward  T.  L.  Bobens, 
Harriet  M.  B.  Roberts,  Joeephina  Grieg,  the 
wife  of  Edward  Grigg,  ana  Clara  Bobertf. 
equally  between  them  share  and  share  alike,  and 
in  case  any  or  either  of  them  should  die  under  the 
age  of  twenty-one  years,  then  the  testator  directed 
that  the  share  or  shares  of  him,  her,  or  than  so 
(hring,  whether  original  or  accruing,  should  go  to 
the  others  or  other  of  them,  and  if  more  than  one 
in  equal  shares ;  and  the  testator  farther  dedared 
that  his  trustees  or  trustee  should  retain  the  shaie 
of  each  of  his  nieces  of  and  in  the  said  trust  funds 
upon  trust  to  pay  the  income  to  her  during  her 
own  life  for  her  separate  use  without  power  of 
anticipation,  and  after  her  decease,  as  to  the 
capitaJ,  upon  trust  (in  default  of  appointment, 
which  occurred)  for  her  child  or  cnildren  who 
being  male  should  attain  the  age  of  twenty-one 
years,  or  being  female  should  attain  that  age  or 
marry,  equally  between  them  if  more  than  one. 
and  if  there  should  be  no  child  of  such  niece  who 
being  male  should  attain  the  age  of  twenty-one 
years,  or  being  female  should  attain  that  age  or 
marry,  then  upon  trust  for  the  next  of  kin  of  such 
niece  at  her  decease  according  to  the  statutes  and 
as  if  she  had  died  intestate  and  a  spinster. 

Harriet  M.   B.   Roberts  was   married  in  the 
testator's  lifetime,  but  predeceased  him,  leaving 

(a)   Beporttd  bj  J.  F.  Wassrt,  Ei4q3utMB>4t-lAV. 
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an  infant  d&nghter,  Bosetta  C.  Tarleton,  her  sar- 
viving.  Bosetta  C.  Tarleton  was  still  living,  and 
the  qnestion  was  now  raised  upon  the  farther 
consideration  of  an  action  to  administer  the 
testator's  estate,  whether  or  not  the  share  g^ven 
to  Harriet  M.  B.  Boberts  had  lapsed,  or  whether 
her  daughter  was  entitled  to  the  same  con- 
tingently on  attaining  twenty-one  years. 

Cookton,  Q.C.  and  Speed  for  the  infant  Bosetta 
C.  Tarleton. — ^There  has  been  no  lapse.  There 
was  in  effect  a  settlement  by  the  testator  npouhis 
nieces  and  their  children : 

Umtoorth  r.  Sptahnum,  4  Ch.  Dir.  820. 

CozeutSardy,  Q.C.  and  L.  Syland  for  Jose- 
phiiM  Grigg  and  her  children. — ^There  was  an 
intestacy  m  respect  of  the  share  in  qnestion. 
lie  case  cited  is  no  authority.  The  decision  in 
Stewart  y.  Joiiee  (3  De  G.  &  J.  532)  should  be 
foUorwed. 

Warmitigtcm,  Q.C.  and  diaries  Brotetie  for 
Edward  T.  L.  Boberts. 

W.  W.  Kardake,  Q.C.  and  ll".  Phq^ion  Beole 
for  the  trustees  of  the  will. 

Pk.ihsos,  J., '  after  reading  the  provisions  of 
the  will,  and  stating  the  other  farts,  proceeded  to 
give  judgment  as  follows : — ^The  question  is, 
whether  ^e  child  of  the  dead  niece  of  the  testa- 
tor takes  any  interest  under  the  will.  Now  that 
which  the  testator  directed  to  be  settled  was  "  the 
share"  of  each  of  his  nieces. '  This  niece  died 
before  him,  and  she  could  not  therefore  take  any 
share  under  his  will.  Consequently,  in  her  case 
there  was  no  share  to  settle,  and  her  child  can 
take  nothing  under  the  will.  This  is  really  the 
effect  of  the  decision  in  Stewart  x,  Jones  {ahi  »up.), 
in  which  Lord  Chelmsford  said :  "  Then  follows  the 
proviso  as  to  daughters'  share,  which  appears  to 
me  merely  to  settle  the  shares  of  daughters  who 
would  take  under  the  preceding  gift.  For  what 
does  the  testator  dispose  of  m  this  proviso  P 
Why  the  shares  to  which  his  daughters  shall 
become  entitled  'under  the  trusts  aforesaid.' 
Mr.  Bevir  said  that  we  are  not  to  look  to  the  gift 
alone,  but  to  the  subsequent  part  of  the  will  also. 
I  qaite  agree  with  him.  The  terms  in  which  the 
daughters'  shares  are  settled  must  be  regarded, 
bat  they  must  be  applied  to  a  share  in  existence." 
In  opposition  to  this  decision,  Unsicorth  v.  SpeaJc- 
nutn  {tihi  sup-)  is  cited,  in  which  Malins,  Y.C. 
refnsed  to  follow  Steicart  v.  Jones.  I  do  not  feel 
myself  able  to  disregard  the  authority  of  the 
Court  of  Appeal,  and  it  would  be  utterly  impossible 
for  me  to  accede  to  the  canons  of  construction  laid 
down  by  the  Vice-Chancellor.  I  hold,  therefore, 
that  the  share  of  the  deceased  niece  has  lapsed, 
and  that  there  is  an  intestacy  in  respect  of  it. 

Solicitors:  Tucker  and  Lake;  Spencer  White- 
head, agent  for  Brittans,  Livett,  and  MSiel,  Bristol ; 
Irwin  and  Nash, 


Tttesday,  Ang.  12, 1884. 

(Before  Pe.^esob,  J.) 

Be  KxowLEs'  Settled  Estates,  (a) 

SettUd  Laud  Act  1882  (46  ^  46  Viet.  c.  38), 
M.  2, 38  (1) — Settlement — Derivative  settlements — 
Triutees  for  purposes  of  the  Act. 

The  settlement,  as  defined  by  sect.  2  of  the  Settled 
La)id  Act  1882,  vieans  the  origituil  settlement 
under  which  a  ffiven  interest  is  taken,  and  does 
not  indiide  instnuuents  engrafted  on  that  settle- 
meni. 

Persons  tclto  are  rdated  to  eatHi  otiier  ought  not  to 
be  appoiiUed  the  trastees  of  a  settlement  for  the 
purposes  of  tJie  Act. 

This  was  an  application  by  way  of  summons 
under  the  Settled  Land  Act  1882,  whereby  Maria 
Knowles  asked  that  trustees  of  a  settlement 
might  be  appointed  for  the  porposes  of  the  Act. 

By  an  inoenture  of  the  15th  April  1837  a  free- 
hold property,  known  as  the  Spread  Eagle  public- 
house,  was  vested  in  trustees  upon  trust  during 
the  life  of  Maria  Knowles  to  pay  the  rents  to 
her  for  her  separate  use,  or  to  her  assigns,  and 
after  her  decease  upon  trust  for  the  child  and 
children  of  John  Knowles  by  the  said  Maria 
Knowles,  his  wife,  or  any  one  or  more  of  them, 
exclusive  of  the  other  or  others,  in  such  propor- 
tions and  manner  as  John  Knowles  should  by 
deed  or  will  appoint,  and  in  default  of  appoint- 
ment as  therein  mentioned. 

By  deed-poU  of  the  9th  Oct.  1865  John  Knowles 
appointed  that  the  property  should,  after  the 
d!eath  of  Maria  Knowles,  be  neld  in  trust  for  his 
daughter  Mary  £.  Knowles  in  fee. 

By  an  indenture  of  the  10th  Oct.  1865  the 
property  was,  in  contemplation  of  the  marriage 
of  Mary  E.  Knowles,  conveyed  in  fee  to  trustees 
upon  trust  for  Mary  E.  Knowles  in  fee  until  the 
marriage,  and  after  the  solemnisation  thereof 
upon  trust  to  pay  the  rents  to  John  Knowles  and 
his  assigns  during  his  life,  and  after  his  death 
to  pay  the  rents  to  Mary  E.  Knowles  tor  her 
separate  use  without  power  of  anticipation,  and 
after  her  decease  to  pay  the  rents  to  John  Clarke 
and  his  assigns  during  his  life,  and  after  the 
death  of  the  survivor  to  John  Knowles,  Mary  E. 
Knowles,  and  John  Clarke,  upon  trust  for  the 
issue  of  the  marriage,  with  remainder  to  Mary  E. 
Knowles  in  fee. 

The  present  applicant  came  to  the  court  as 
tenant  for  life  under  the  deed  of  the  15th  April 
1837.  The  summons  was  entitled  only  in  the 
matter  of  that  deed  and  of  the  Act,  and  it  had 
been  served  only  upon  the  trustees  of  that  deed, 
one  of  whom  was  the  solicitor  of  the  applicant. 

The  persons  whom  it  was  proposed  to  appoint 
as  trustees  for  the  purposes  of  the  Act  were  the 
other  trustee  of  the  deed  and  his  brqther. 

P.  iSi.  Gregory,  for  the  summons,  submitted  to 
the  court  whether  it  was  necessary  to  entitle  the 
summons  in  the  matter  of  the  deeds  subsequent 
to  the  deed  of  the  15th  April  1837,  and  to  serve 
the  trustees  of  the  settlement  of  the  10th  Oct. 
1865. 

Peaksox ,  J. — The  original  settlement  is  a  CDm- 
plete  settlement  in  itself,  and  in  my  opinion  it  is 
"  the  settlement "  under  the  Act.  I  have  nothing 
to  do  with  any  derivative  settlement.     I  object  to 
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appointing  two  relatires  as  trustees.  Independent 
trustees  must  be  obtained,  and  the  santmons  will 
stand  oyer  for  that  purpose. 
Solicitors :  Hanbiiry,  Mutton,  and  Whitting. 


.y 


<^ 


Oct.  27  and  30, 1884. 

(Before  Fkaxsox,  J.) 

Be  Johnson  and  Tustin.  (a) 

Vendor  and  purdiater — Expenseg  of  abstract — 
Conveyancing  and  Law  of  Property  Act  1881 
(44  ^  45  Via.  e.  41),  •.  3  (6)— Open  contract— 
Ahttraet  of  document  not  hi,  vendor's  poisestion. 

The  proviaions  of  teet.  3  tiib-aeef.  6  of  the  Convey- 
ancing and  Law  of  Property  Act  1881,  are  to 
he  eomtrued  ttrictly. 

A  vendor  under  an  open  contract  furnished  an 
ahttraet  of  title  commencing  with  a  deed  of  eon- 
veyanee  dated  in  1860. 

The  purchaser  required  to  be  furnished  with  an 
abstract  of  an  earlier  deed  forming  part  of  the 
title,  hut  not  in  the  vendor's  possession. 

Held,  that  the  expense  of  such  fuHlier  abstract  must 
be  home  by  the  purchaser. 

This  was  a  snmmons  nndcr  the  "Vendor  and 
Purchaser  Act  1874,  raising  the  question  whether 
the  expense  of  furnishing  an  abstract  of  a  docu- 
ment of  title  ought  to  be  borne  by  the  vendor 
or  the  purchaser  of  the  property  to  which  it 
related. 

On  Jan.  17, 1884,  the  purchaser  by  his  agents 
executed  a  contract  for  the  purchase  of  a  parcel 
of  land  comprising  two  acres  or  thereabouts  at 
Woking,  in  tne  county  of  Surrey,  at  the  price  of 
llOOI.,  subject  to  the  title  being  approved  by  the 
purchaser's  solicitorti. 

An  abstract  of  title  was  furnished  by  the  vendor 
commencing  with  a,  deed  of  conveyance  dated  Dec. 
1*2, 1860,  from  the  London  Necropolis  a,nd  National 
Mausoleum  Company,  together  with  the  incor- 
porating Act  of  the  company.  The  purchaser's 
solicitors  thereupon  required  the  vendor  to  show 
a  title  for  the  statutory  period  of  forty  years,  and  a 
further  abstract  was  furnished  commencing  with 
ft  deed  of  conveyance  to  the  company  dated  Oct. 
14, 1854. 

The  latter  deed  related  to  other  lands  adjoining 
that  which  was  the  subject  of  the  purchase,  and 
was  not  in  the  vendor  s  possession,  but  was  in- 
cluded in  a  covenant  for  production  contained  in 
the  conveyance  of  Dec.  12, 1860. 

The  vendor  contended  that,  according  to  the 
true  construction  of  the  Conveyancing  and  Law 
of  Property  Act  1881,  s.  3,  sub-sect.  6,  the  cost 
of  the  abstract  of  the  earlier  deed  ought  to  be 
borne  by  the  purchaser. 

n.  J.  Hood  for  the  purchaser. — ^The  question  is 
of  great  importance,  inasmuch  as  it  very  fre- 
quently arises  in  conveyancing  business.  The 
vendor  entered  into  an  open  contract,  and  was 
therefore  bound  to  show  a  statutory  title  of  forty 
years.  He  was  also  bound  to  supply  a  perfect 
abstract  of  that  title.  He  was  able  to  procure 
production  of  the  deed  in  question  uiii'^r  the 
covenant  for  production  which  ran  with  the  I ''gal 
ownership  of  the  land.  The  wording  of  sect.  3, 
tiub-sect.  6,  contemplates  the  circumstance  of  a 
proper  abstract  having  been  furnished.    "  The 
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abstract."  means  such  an  abstract  as  is  required 
by  the  contract,  not  an  abstract  only  of  such 
documents  as  are  in  the  vendor's  possession.  If 
the  vendor's  contention  is  correct,  a  purchaser 
;rouId  have  to  bear  practicallv  the  whole  expense 
of  showing  a  prima  facie  title  in  the  case  of  aa 
open  contract  for  sale,  whether  the  vendor  had 
parted  with  his  deeds  to  a  mortgagee,  or  had 
nothing  but  the  conveyance  to  himself  of  six 
months'  date  and  a  covenant  for  production. 
The  words  "  for  any  other  purpose  "  must  be  con- 
strued as  referring  to  purposes  ejusdem  generis 
with  verification  of  the  abstract ;  for  example,  the 
purpose  of  ascertaining  that  there  has  been  no 
omission,  or  that  what  is  stated  is  correct. 

Swinfen  Eady  for  the  vendor. — The  words  of 
the  sub-section  must  be  strictly  construed.  The 
meaning  is,  that  the  vendor  is  to  provide  an 
abstract  of  all  documents  in  his  possession  which 
are  material  to  the  title ;  an  abstract  of  any  deed 
not  in  his  possession  is  to  be  paid  for  by  the 
purchaser.  The  sub-section  clearly  contemplates 
the  case  of  the  purchaser  paying  for  some 
abstract.  The  very  purpose  of  the  Act  was  to 
remedy  the  grievance  as  to  the  expense  which 
formerly  fell  upon  the  vendors  in  many  cases. 

Hood  in  reply. — ^The  pnivbaser's  contention  is 
for  the  more  reasonable  construction,  having 
regard  to  the  consequences  which  must  follow  in 
many  cases  if  the  opposite  construction  is  pro- 
nounced to  be  correct. 

Cttr.  adv.  9uU. 

Oct.  30. — Peabson,  J. — This  case  raises  aquestion 
for  the  first  time,  under  the  6th  sub-section  of  the 
3rd  section  of  the  Conveyancing  Act  of  1881.  By 
that  section  it  is  declared,  amongst  other  thi^s, 
that  the  expenses  of  all  attested  stamped  office 
or  other  copy,  extracts  of  or  abstracts  from,  any 
Acts  of  Farlianieut  or  other  documents  aforesaid, 
which  include  all  deeds  not  in  the  vendor's  pos- 
session, if  any  such  production,  inspection, 
journey  for  the  procuring,  making,  or  informing 
18  required  by  a  purchaser,  either  tor  verification 
of  the  abstract  or  for  any  other  purpose,  shall  be 
borne  by  the  purchaser  who  requires  the  same. 
The  question  is,  whether  the  expense  of  a  particu- 
lar aostract  of  a  particular  deed,  which  wis 
required  by  the  pu^ies  in  this  case,  is  to  be 
borne  by  the  purcnaser  or  by  the  vendor.  Now, 
in  order  to  understand  the  case  properly,  I  think 
we  must  look  a  little  at  the  abstract  which 
was  delivered.  The  piece  of  land  is  situated  at 
Woking ;  and,  as  the  abstract  was  originally 
delivered,  the  abstract  began  with  the  deed  of  the 
12th  Dec.  1860,  by  which  the  piece  of  land,  accord- 
ing to  the  vendor's  statement,  was  conveyed  by 
the  Necropolis  Company  (to  call  it  so  for  brevity^ 
sake)  to  a  Mrs.  Bitchie.  Mrs.  Ritchie  appears 
afterwards  to  have  mortgaged  the  property,  the 
mortgage  was  assigned,  and  the  assignee  sold, 
under  the  power  of  sale  in  this  mortgage  deed,  to 
the  present  purchaser.  The  present  purchacer 
getting  this  abstract,  and  seeing  that  it  b^an  in 
1860,  and  finding,  as  I  understand,  some  difficulty 
in  identifying  the  parcels,  finding  also  some 
difficulty  in  knowing  whether  the  Necropolis 
Company  had  power  to  sell,  because  there  was  a 
restriction  upon  the  power  of  sale  in  this  Act, 
required  the  deed  wnich  was  abstracted,  and 
the  expense  of  the  abstract  of  which  is  now  in 
1  question.  Now,  looking  at  the  very  first  deed. 
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which  is  set  oat  in  the  abstract  which  was 
dclirered,  I  find  it  includes  a  covenant  to  pro- 
dace  certain  deeds ;  and  the  first  deed  which  is 
mentioned  is  the  deed  of  the  14th  Oct.  1854, 
irhich  is  a  conveyance  to  the  company,  not  only 
of  this  piece  of  land,  but  of  a  considerable 
qaantity  of  adjoining  land  which  was  purchased 
at  that  date.  That  is  the  deed  the  aostract  of 
which  was  required.  It  is  said  that,  according  to 
the  terms  of  the  section  of  the  Conveyancing 
Act  which  I  have  just  read,  inasmuch  as  that 
deed  was  not  in  the  possession  of  the  vendor,  and 
inasmuch  as  the  purchaser  required  an  abstract  of 
it  according  to  the  literal  meaning  of  the  Convey- 
ancing Act,  the  purchaser  most  pay  the  expenses 
of  procuring  the  abstract.  On  tne  other  hand,  it 
was  argued  by  Mr.  Hood  that,  under  the  Vendor 
and  Purchaser  Act  1874,  the  purchaser,  on  an 
open  contract — as  this  was — is  entitled  to  a 
forty  years'  title ;  and  being  entitled  to  a 
forty  years'  title,  he  was  therefore  autho- 
rised to  say  to  the  vendor :  "  1  am  not  satis- 
fied with  the  abstract  you  have  produced ; 
produce  to  me  a  forty  years'  title,  and  if  in  order 
to  verify  that  title,  when  you  have  have  stated  a 
forty  years'  title,  I  require  any  abstract  of  a  deed 
which  is  not  in  your  possession,  I  admit  I  must 
pay  yon  the  expense  of  getting  it ;  but  you  cannot 
simply  present  me  with  a  blank  sheet  of  paper 
and  say,  I  have  no  deeds  in  my  possession,  1  have 
got  covenants  for  the  production  of  all  the  deeds, 
out  the  on'y  deed  which  I  have  is  a  deed  dated 
six  months  ago,  under  which  I  purchased,  and  if 
yon  want  abstracts  of  the  other  deeds  you  must 
pay  the  expenses  for  them."  No  doubt,  if  you 
put  the  case  as  strongly  as  I  have  put  it,  there 
IS  a  purchaser  getting  nothing  but  a  conveyance 
to  the  vendor  himself  six  months  before  the  sale, 
having  no  abstract  of  any  other  deeds,  having  no 
attested  copy  in  his  possession,  and  calling  on  the 
purchaser  to  pay  the  expense  of  obtaining  the 
abstract  of  the  earlier  deeds ;  you  make  probably 
a  strong  case  of  Mr.  Hood's  argument,  but  I  am 
bound  to  say  I  think  the  words  of  the  Act  of 
Parliament  are  too  strong  for  me  to  get  over.  I 
think  that  on  the  present  occasion,  at  all  events, 
there  is  not  a  very  strong  case  for  saying  it  will 
work  any  injustice  at  all,  because  a  twenty  years' 
title  was  shown,  and  twenty  years'  title  being 
shown,  the  very  first  deed  containing  the  covenant 
in  the  schedule  of  deeds  showed  the  purchaser 
that  this  deed  was  not  in  the  vendor's  possession. 
The  purchaser  required  it  to  be  produced.  I  think 
I  am  bound  to  »dhere  to  the  plain  words  of  the 
section,  which  say  that  if  the  purchaser  does  re- 
Quire  an  abstract  of  a  document  which  is  not  in 
the  vendor's  possession,  the  purchaser  must  pay 
the  expense  or  it ;  and  I  am  the  more  unwilling  to 
depart  from  what  seemp  to  me  the  literal  meaning 
of  the  section  because,  if  I  did  so,  I  could  not  help 
seeing  that  I  should  get  into  a  sea  of  difficulties, 
and  then  almost  every  question  would  have  to  be 
determined  not  upon  the  words  of  the  section,  but 
upon  a  consideration  as  to  whether  or  not  there 
was  anything  reasonable  or  unreasonable  in  the 
requisition — aquestion  of  more  or  less  convenience 
which  it  would  be  almost  impossible  for  the 
court  to  decide  safely  or  fairly.  Under  these 
circumstances  I  must  decide,  upon  this  sum- 
mons, that  the  purchaser  was  bound  to  bear  the 
expense  of  procuring  the  abstract  of  the  earlier 
deed. 


Solicitors  for  the  purchaser,  Lee  and  Pemberton. 
Solicitors  for  the  vendors,  Hieklin,  WcuMngion, 
and  Parmore. 


Monday,  Kov.  3, 1884. 

(Before  Peabson,  J.) 

Be  DexxE  axd  Secbetasv  of  State  fok  Was.  (a) 

Solieiton'  Bemaiemtton  AH  1881  (44  ^  45  Viet, 
e.  U)— General  Order  of  Dee.  1882— Sco/e  of 
charge* — Mattert  eommeneed  prior,  but  com- 
pleted $ub*e<pietiily,  to  the  2\»t  Dec.  1882. 

The  General  Order  made  under  tlie  Solicitori' 
Beminieration  Ad  1881,  regvXaiing  the  scale  of 
charge*  in  re»pecf  of  a  purchase  of  land,  applies 
to  any  matter  taken  up  by  a  solicitor  after  the 
order  came  into  operation,  aUhovgh  the  contract 
wcu  entered  into  before  that  time. 

By  a  contract  for  the  tale  of  land,  dated  the  16lh 
June  1882,  the  purchcuer  agreed  to  pay  to  the 
vendor  all  reatonable  and  proper  cost*  of  making 
out  and  verifying  hi*  title  and  of  execution.  The 
vendor  changed  hi*  solicitor*  during  the  traneac- 
tion,  and  the  solicitor*  whom  he  employed  therein, 
from  and  after  April  1883  until  completion  made 
out  their  bill  of  cost*  upon  the  footing  of  the 
Genei-al  Order  under  the  Solicitors'  SemvMeraiion 
Act  1882  not  being  applicable. 

The  General  Order  came  into  operation  on  the  3l*t 
Dee.  1882. 

Held,  that,  inasmuch  a*  the  purchater  teas  under 
liability  to  pay  to  ilie  vendor  only  »uch  cost*  a* 
hi*  *olicitor*  could  recover  against  him*elf,  and 
tho*e  costs  as  from  April  1883  mutt  be  according 
to  the  scale  of  the  General  Order,  the  pur- 
chatert'  liability  wot  correspondingly  limited. 

Dicta  in  Be  Lacey  and  Son  (49  L.  T.  Bep.  N.  8. 
755 ;  25  Ch.  Div.  301)  approved  and  foUoued. 

This  was  an  application  on  behalf  of  Her 
Majesty's  Principal  Secretary  of  State  for  the 
War  Department,  asking  that  it  might  be  declared 
that  the  costs  of  a  contract  for  the  sale  of  real 
estate  made  between  himself  and  Mr.  B.  A. 
Denne,  agreed  to  be  paid  to  the  vendor,  of  making 
out  and  verifying  his  title  co  the  hereditaments 
therein  comprised,  and  of  executing  to  the  pur- 
chaser such  assurances  thereof  as  he  should 
require,  were  regulated  by  the  General  Order  made 
in  pursuance  of  the  Solicitors'  Kemuneration  Act 
1881,  and  wore  such  as  are  prescribed  in  part  1  of 
schedule  1  to  that  order. 

The  contract  in  question  was  dated  the  16th 
June  1882,  and  related  to  the  sale  of  certain  free- 
holds at  Lydd  in  Kent  to  the  Secretarv  for  War, 
purchasing  under  the  Defence  Act  1842.  By  the 
contract  it  was  provided  that  the  purchaser  should 
pay  to  the  vendor  all  reasonable  and  proper  costs 
of  making  out  and  verifying  his  title  to  the  land 
and  of  executing  to  the  purchaser  all  such  assur- 
ances thereof  as  he  should  reonire,  and  the 
Treasury  Solicitor  was  entitled  to  nave  produced 
to  him  or  his  nominee  all  documents  in  the 
vendor's  possession  or  power  relating  to  the  title 
or  evidence  of  title  to  the  hereditaments  con- 
tracted to  be  sold,  and  to  have  delivered  to  him,  if 
he  required  it  (but  not  otherwise),  an  abstract  of 
all  or  any  of  the  aforesaid  documents  whereof  he 
should  require  an  abstract.  The  amount  of  the 
purchase  money  was  325Z. 


(a)  Bsported  by  J.  F.  W  AoaxTT,  Esq. 
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The  Treasury  Solicitor  called  for  an  abstract  of 
title  commencing  with  a  will  proved  in  1862.  The 
abstract  was  delivered  by  the  vendor  to  the 
Treasury  Solicitor's  nominees,  and  the  production 
of  certain  earlier  deeds  was  subsequently  called 
for  and  procured. 

The  contract  was  prepared  upon  a  printed  form 
in- common  use  at  the  War  Office. 

At  the  date  of  the  contract  Mr.  Denne  was 
represented  by  a  Mr.  Stringer  as  his  solicitor, 
but  in  April  1883  the  matter  was  placed  in  the 
hands  of  Messrs.  Frere  and  Co.,  who  carried  it 
through  to  completion. 

They  sent  into  the  Treasury  Solicitor  an  account 
of  their  charges,  amounting  to  431.  lit.  lOd. 
exclusive  of  Mr.  Stringer's  preliminary  charges, 
amounting  to  7Z.  12*.  lOd.  Messrs.  Frere  and 
Co.'s  charges  included  an  item  of  131.  10s.  for 
"  Drawing  abstract  of  title  and  copy  twenty-seven 
sheets." 

The  Treasury  Solicitor,  while  admitting  that 
Mr.  StriAger  must  be  paid  in  full,  contended  that 
Messrs.  Frere  and  Co.'s  charges  should  be  regu- 
lated by  the  General  Order,  and  itpon  the  scale 
should  amount  to  181. 12s.  or  thereabouts,  and  he 
offered  to  pay  2bl.  in  discharge  of  their  bill  in  the 
matter. 

The  offer  lieing  declined,  the  present  summons 
was  taken  out  under  the  Vendor  and  Purchaser 
Act  1874. 

The  General  Order  under  the  Solicitors'  Remune- 
ration Act  1881  came  into  operation  from  and 
after  the  Slst  Dec.  1882. 

By  clause  2  (a)  of  that  order  it  was  provided 
that,  in  respect  of  sales,  purchases,  and  mort- 
gages completed,  the  remuneration  of  the  solicitor 
having  the  conduct  of  the  business,  whether  for 
the  vendor,  purchaser,  mortgagor,  or  mortgagee, 
was  to  be  that  prescribed  in  part  1  of  schedule  1 
to  that  order,  and  to  Ije  subject  to  the  regulations 
therein  contained. 

By  clause  ti  it  was  provided  that  in  all  cases  to 
which  the  scales  prescribed  in  schedule  1  should 
apply,  a  solicitor  may,  before  undertaking  any 
business  by  writing  under  his  hand,  communicated 
to  the  client,  elect  that  his  remnneration  shall  be 
according  to  the  then  present  system  as  altered 
by  schedule  2  ;  but  if  no  such  election  be  made, 
his  remuneration  shall  Ix;  according  to  the  scale 
prescribed  by  the  order. 

Schedule  1,  part  1,  proscriljes  the  scale  of 
changes  on  sales,  purchases,  and  mortgages,  the 
third  item  being  "  vendor's  solicitor  for  deducing 
title  to  freehold,  copyhold,  or  leasehold  property, 
and  perusing  and  completing  conveyance  (includ- 
ing preparation  of  contract,  or  conditions  of  sale, 
if  any).^' 

Stirling  for  the  Secretary  for  War. — ^The  "War 
Department  did  not  proc-ecd  strictly  under  the 
Defence  Act  1842,  under  which  the  vendor  would 
get  no  costs.  The  matter  is  to  be  dealt  with  as  an 
ordinary  purchase.  This  case  is  within  the 
schedule  1  to  clause  A,  of  the  General  Order 
under  the  Solicitors'  B«muncration  Act.  The 
opinions  of  the  Lords  Justices  in  Be  Lacey  and 
Son  (40  L.  T.  Rep.  N.  S.  765;  25  Ch.  Div.  301) 
are  in  favour  ot  this  contention ;  that  was 
an  a  fortiori  case,  for  the  transactions  of  the 
purchase  had  commenced  liefore  the  General 
Order  came  into  operation.  The  whole  of  the 
items  of  work  mentioned  in  the  schedule,  and 
which  must  bo  done  by  tlio  solicitor  to  bring  the 


case  within  the  order,  namely,  dedocing  the 
title,  perusing  and  completing  the  conveyance, 
have  been  done  in  this  case.  It  appears  frnn  the 
judgment  of  Fry,  Ii.J.  that  it  is  not  neoesaaiy.  in 
order  to  bring  the  matter  within  the  order,  that 
the  contract  should  have  been  prepared  by  the 
solicitor  whose  charges  are  concerned,  for  the 
schedale  raters  to  "  the  contract  or  conditions,  if 
any. 

Buckley  for  the  vendor. — If  the  argament  on 
the  other  side  is  correct,  then  an  agreement 
entered  into  before  the  order  came  into  operation 
is  altered  by  the  order  adversely  to  the  solicitor, 
and  go  as  at  the  ^ame  time  to  deprive  him  of  the 
benefit  of  the  option  conferred  by  the  order 
itself.  This  point  was  not  decided  in  Be  Laeey 
and  Son  {uhi  sup.) ;  the  Lords  Justices  merely 
expressed  an  opinion,  and  it  was  not  pressed  npon 
them  that  the  order  itself,  under  clause  6,  gives 
the  solicitor  power  of  contracting  himself  out  of 
the  order.  It  was  never  intended  that  a  retro- 
spective operation  should  be  given  to  the  order. 
Here  the  contract  was  made  before  the  order,  and 
the  length  and  nature  of  the  title  to  be  deduced 
were  left  to  the  discretion  of  the  Treasnty 
Solicitor.  Such  a  provision  would  never  have  been 
assented  to,  had  it  been  intended  that  the  order 
should  apply. 

Stirling  in  reply. — The  contract  is  to  pay  the 
costs  of  Mr.  Dcnne,  the  vendor,  and  not  charges 
which  bis  solicitors  themselves  could  not  recover 
from  him.  He  made  no  special  agreement  with 
them. 

FsASsox,  J.-M)n  the  16th  June  1882  Mr.  Denne 
entered  into  an  agreement,  which  was  apparently 
on  the  face  of  it  a  voluntary  agreement,  to  sell  a 
piece  of  land  to  the  Secretary  of  State  for  War 
for  public  purposes  for  the  sum  of  3261.  The 
first  term  of  the  contract  was  this :  "  The  vendor 
will  at  any  time,  at  the  request  and  cost  of  the 
Treasury  Solicitor,  produce  to  him  all  the  docu- 
ments in  his  possession,  and  will  at  any  time,  if 
and  when  required  by  the  Treasury  Solicitor,  but 
not  otherwise,  deliver  to  him  such  abstract  as  he 
may  require."  Then  there  is  a  clause  at  the  end 
(the  6th)  that  "the  purchaser  shall  pay  to  the 
vendor  all  reasonable  and  proper  costs  of  »«ii.lri»ig 
out  and  verifying  his  title  to  the  hereditaments, 
and  of  executing  to  the  purchaser  all  such  assur* 
ances  thereof  as  he  shall  require."  That  agree- 
ment being  entered  into  on  the  16th  June  1882,  the 
Solicitor  for  the  War  Department  in  the  first 
instance  was  in  communication  with  a  Mr. 
Stringer,  on  behalf  of  the  vendor,  and  certain 
costs  were  incurred  amounting  to  about  7L,  which 
are  not  in  dispute  on  the  present  occasion,  and 
which  I  may  therefore  dismiss  from  my  con- 
sideration. On  the  Ist  Jan.  1883  there  came  into 
operation  the  order  which  has  been  referred  to, 
and  which  limited  and  specified  in  detail  the 
costs  which  a  solicitor  would  be  entitled  to 
require  from  his  client  with  regard  to  business  of 
this  kind,  subject  to  this,  that,  under  the  6th 
section  of  the  order,  the  solicitor  is  entitled,  if  he 
pleases,  to  make  a  special  bargain  with  regstrd  to 
his  costs  before  he  undertakes  the  business. 
That  order  having  come  into  operation  on  the 
Ist  Jan.  1883,  it  is  not  until  some  months  saboe- 
qnently  to  that  that  the  matter  is  transferred 
from  Mr.  Stringer  to  a  firm  of  solicitors  in 
London,  and  from  that  time  up  to  the  completion 
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of  the  purchase  and  sale  the  L9iidon  solicitors 
acted  for  Mr.  Dense.    It  is  not  dispnted  that  the 
War  OfBce  must  now  pay  the  costs.    The  only 
qaestion  is  how  are  those  costs  to  he  calcnlated. 
On  behalf  of  the   Secretary  of  State  it  is  said 
those  costs  now  come  nnder  schedule  1,  and  if 
this  order  applies  there  is  no  donbt  they  do  come 
under  schednle  1.     That  is  not  in  dispute  at  all. 
It  is  said  on  the  other  side  that  this  oraer  cannot 
have  an^  effect  at  all,  because  the  contract  was 
entered  into  before  the  order  was  issued,  and 
therefore   it  must  be  assumed    that    the    costs 
mentioned  in  the  contract  are  the  costs  that  were 
in  existence,  and  which  the  solicitor  was  entitled 
to  charge  at  the  time  when  the  contract  was 
entered  into.    The  question  really  which  I  have 
to  determine  is,  which  of  those  two  contentions 
is  correct.    Now,  with  regard  to  the  costs  that  I 
•have  to  assess,  to  my  mind  the  argument  is  irre- 
sistible, that  I  cannot  give  Mr.  Denne  any  greater 
costf,    than   his    solicitor  is  entitled    to  charge 
against  him.    The  whole  meaning  of  the  contract 
was,  that  Mr.  Denne  personally  was  to  be  held  free 
from  those  costs.    To  my  mind,  under  that  con- 
tract, whatever  costs  the  solicitor  is  entitled  to  be 
paid  by  Mr.Denneforfumishing  the  abstract  which 
was  required,  those  costs  the  Secretary  of  State 
mast  pay  to  Mr.  Denne,  so  that  he  may  discharge 
his  solicitor's  claim.     As  far  as  I  can  see,  inasmuch 
as  the  business  was  commenced  by  the  London 
solicitors  after  that  order  came  into  operation, 
the  result  is  this,  that  the  solicitors  with  their 
eyes  open,  knowing  that  those  were  the  costs  which 
they  would  be  entitled  to  charge,  abstained  from 
making  any  special   agreement  "tof  any  sort  or 
kind,  and  were  content  to  take  the  business  upon 
the  terms  of  being  paid  the  costs  as  then  settled 
and  established  by  this  order,  and  if  the  Secretary 
of  State  were  out  of  the  way  altogether,  and  if 
the  matter  were  simply  an  ordinary  transaction 
between  Mr.  Denne  and  somelxMly  else,  and  Mr. 
Denne  had  to  pay  these  costs  out  of   his  own 
pocket,  I  cannot  see  how  the  solicitors  nnder  these 
circnmstances  could  require  from  Mr.  Denne  any 
greater  costs  than  those  which  are  prescribed  by 
schedule  1  of  this  order.    I  am  also  referred  to 
the  authority  of  lie  Laeey  and  Son't  (tibi  step), 
which  has  been  much  commented  upon.    Now  in 
that  case  the  agreement  that  the  vendor  would 
sell  to  the  purchaser  was  contained  in  a  contract 
dated  the  19th  Dec.  1881.    By  that  agreement  an 
option  was  given  to  the  tenant  to  purchase  if  he 
pleased;  if  he  did  purchase  he  was  to  pay  the 
vendor's  costs.    Notice  was  given  in  1882.    The 
bill  came  to  be  tased  in  1883  after  the  order  was 
in  operation,  and  although,  as  Mr.  Buckley  says, 
it  was  not  necessary  in  that  case  to  decide  the 
question  whether  or  not  the  proper  costs  came 
under  schedule  1,  yet  the  court,  consisting  of 
three  judges,  at  the  present  moment  judges  of 
the  Court  of  Appeal,  decided  that  schedule  1  did 
Apply ;  and  I  do  not  think,  having  that  confident 
expression  of  opinion  of  all  three  judges  that  that 
was   the    proper  construction  of   the   order  of 
1883,  that  I  am  at  liberty  to  depart  from  it,  what- 
ever my  own  opinion  might  be  if  the  case  were  res 
Integra  before  me.     I  think  it  would  be  disrespect- 
ful to  the  Court  of  Appeal,  and  as  far  as  I  can  see  it 
would  be  useless  to  toe  suitor,  liecause  on  appeal 
I  cannot  help  supposing  the  Court  of  Appeal 
woold  adhere  to  the  opinion  which  it  has  already 
Si'^en.    Then  it  is  said  that  in  the  argument  in 


that  case  there  was  a  very  serious  point  omitted. 
In  the  first  place,  I  should  be  very  slow  to  impute 
to  the  judges  of  the  Court  of  Appeal  an  over- 
sight in  not  having  seen  that  point  if  it  was  one 
that  really  and  tnily  could  be  gravely  argued. 
But,  as  it  seems  to  me,  the  point  does  not  arise 
here,  liecause,  inasmuch  as  the  employment  of  the 
London  solicitors  did  not  take  place  until  four 
months  after  the  order  was  in  force,  the 
point  that  if  this  is  decided  in  that  way  it  may 
affect  cases  where  the  solicitor  had  no  opportunity 
of  contracting  himself  out  of  the  order,  does  not 
apply  at  all,  because  in  the  present  case  he  had 
the  opportunity  of  contracting  himself  out  of  the 
order  if  he  pleased,  and  he  did  not  avail  himself 
of  that  opportunity.  On  these  grounds,  there- 
fore, I  come  to  the  conclusion  that  on  the  present 
occasion  the  only  costs  to  which  the  solicitor  is 
entitled  must  be  costs  taxed  and  assessed  on  the 
figures  mentioned  in  schedule  1.  I  have  told  Mr. 
Buckley  in  the  course  of  his  argument  that  vety 
possibly,  if  I  had  to  decide  this  case  according  to 
my  feelings,  I  should  be  very  much  disposed  to 
decide  it  in  his  favour.  The  abstract  that  was 
delivered  was  delivered  in  accordance  with  the 
request  of  the  Solicitor  for  the  War  Department, 
it  IS  twenty-seven  brief  sheets ;  and  if  I  were  to 
speculate  upon  the  matter  and  ask  myself  whether 
I  thought  oOa.  was  a  sufficient  allowance  for  that,. 
I  think  I  should  come  to  the  conclusion,  speaking 
hastily  probably,  that  30».  was  a  very  small  re- 
muneration for  that.  But  I  cannot  help  seeing 
this,  that  one  gentleman  who  signed  the  order 
which  is  in  question  was  the  then  President  of 
the  Incorporated  Law  Society,  and  I  must  come 
to  the  conclusion  that  he,  who  must  know  all 
these  matters  inflnitelv  better  than  any  jndg^  can 
know  them,  agreed  with  the  learned  judges  who 
sanctioned  that  order  that  30«.  was  a  sufficient 
remuneration,  and  I  do  not  mean  in  any  way  what- 
ever to  take  upon  myself  the  presumption  of 
overruling  his  opinion. 

Solicitors    for    the    vendor,    Frere,    Forstcr, 
CholmumdeUy,  and  Frere. 

Solicitors  for  the  Treasury,  ifare  and  Co. 


reversion  — 
'«»  ietiii. 


QUEEN'S   BENCH  DIVISION. 
Jime  19  and  July  18, 1884. 
(Before  Cave,  J.) 

C-ISLTOX  r.   BOWCOCK  AND  ASOTHEK.   (a) 

Landlord  ami    tenant  —  Assignee  of 
Estoppel  by  payment  of  rent — Jti 

Wliere  a  person  elalming  to  he  assignee  of  the 
reversion  recsives  rent  from  the  tenant  byfravd  or 
misremvsentaiioii,  such  payment  is  no  evidence  of 
title  i^nt  Khere  tltere  is  no  fraud  or  mitirevretm^ 
tation,  such  payment  is  prima  facie  evidence  of 
title,  and  the  tenant  can  only  defeat  iliat  title  6y 
showing  tluit  lie  paid  ilie  rent  in  ignorance  of  the 
true  state  of  the  tiile,  (nwi  thai  some  third  person 
is  tlie  real  assignee  of  the  reversion  and  entitled 
to  maintain  ejectment. 

Hence,  in  an  action  for  rent  hy  the  alleged  assignee 
of  tlie  reversion,  where  rent  had  hcenjpaidhy  tlie 
tenant  to  the  agent  of  tlie  alleged  assignee,  it  waa 
held  to  he  no  defence  for  the  tenant  merely  to  show 
that  the  alleged  assignee  had  no  title  to  the  revet' 
sion.  _        

"  (a)  Bopoited  by  W.  P.  EvBBStET,  E«|.,  BH;i«ter«t.La». 
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This  case  was  tried  before  Cave,  J.,  at  Man- 
chester, and  reserved  for  further  consideration  in 
London. 

Jwie  19.— Sir  E.  Gigard,  Q.C..  Ott%,  (^.0.,  and 
Black  for  the  plaintiff. 

Sigham,  Q.C.  and  Smyly  for  the  defendants. 
The  facts  and  arguments  are  sufficiently  stated 
in  the  judgment.  Cur.  adv.  vuU. 

July  18. — Cave,  J. — In  this  action  the  plaintifE 
alleges  that  the  defendants  are  his  tenants  of  a 
house  and  shop  at  Cheetham  Hill,  Manchester, 
and  he  claims  six  years'  rent  at  the  rate  of  752. 
per  annum.  The  defendants  deny  the  plaintiffs 
title  In  1869  one  Watson,  being  seised  in  fee  of 
the  house  and  shop  in  question,  let  them  to  the 
defendants  for  five  years  from  the  25th  March 
1869,  at  the  rent  of  752.  per  annum.  On  the  8th 
Jan.  1872  Watson  died  in  Scotland,  having, 
shortly  before  his  death,  made  his  will,  by  -which 
he  _  devised    the    property    in    qnestion    to    the 

flaintiff,  whom  he  also  ap]H>inted  his  executor. 
)uring  Watson's  life  Messrs.  Bridgford  and  Son, 
of  Manchester,  had  been  employed  by  him  to 
collect  the  rents  of  this  and  other  property  in 
Manchester,  and  had  been  in  the  habit  of  applying 
to  the  tenants  for  the  rent  by  means  of  a  demand 
note,  and  upon  payment  of  the  rent  of  giving  them 
receipt  notes  in  the  name  and  as  the  agents  of 
Watson.  After  Watson's  death  Messrs.  Bridg- 
ford, having  heard  from  his  solicitors  that  he  was 
dead,  and  that  Carlton  was  his  executor  and 
trustee,  continued  for  some  time  to  send  out 
demand  notes  and  collect  and  give  receipts  for 
the  rent,  and  to  account  for  the  rent  so  received 
to  the  plaintiff.  For  the  rent  due  from  and  paid 
by  the  defendants  for  the  quarter  ending  the 
25th  March  1872,  Messrs.  Bridgford  and  Son 
gave  a  receipt,  which  was  expressed  to  be  on 
behalf  of  Watson's  executors;  and  a  similar 
receipt  was  given  for  the  quarter's  rent  due  the 
29th  Sept.  1872.  For  the  rent  due  the  26th 
March  1873  the  receipt  was  expressed  to  be  on 
behalf  of  Watson's  representatives;  and  for  the 
rent  due  the  25th  Dec.  1873  and  the  24th  June 
1874  it  was  expressed  to  be  on  behalf  of 
Watson's  trustees.  During  all  this  time  the 
defendants  made  no  inquiry,  and  were  not  told 
further  than  what  appeared  from  the  receipts  on 
whose  behalf  Bridgfford  and  Son  were  collecting 
the  rents ;  but,  had  they  so  inquired,  I  am 
satisfied  that  they  would  have  been  told  that 
Messrs.  Bridgford  were  collecting  the  rents  on 
behalf  of  the  plaintiff.  No  person  other  than  the 
plaintiff  has  ever  claimed  to  be  entitled  to  the 
property  or  to  the  rent  in  question.  The  defen- 
dants' tenancy  expired  at  Lady-day  1874;  but 
they  have  continued  to  occupy  tne  premises 
down  to  the  present  time;  and  in  July  1874  they 
paid  to  Bridgford  and  Son  a  quarter's  rent  at  the 
rate  of  75Z.  per  annum  for  the  quarter  ending  the 
24th  June  1874.  In  the  beginning  of  1874  the 
plaintiff  endeavoured  f-o  sell  some  freehold  pro- 
perty left  to  him  by  Watson.  Upon  the  investi- 
gation of  title  objection  was  taken  that  real  pro- 
perty in  England  did  not  pass  by  the  will.  After 
this  objection  was  made,  Bridgford  and  Son 
ceased  to  account  to  the  plaintiff  for  the  rents 
they  received.  They  did  not  refuse  to  ac- 
count, but  were  not  asked  to  do  so,  although 
their    authority  to    receive  the    rent    was    not 


withdrawn  by  the  plaintiff,  and  in  fact  they  have 
not  paid  over  to  the  plaintiff  the  rent  received  by 
them  from  the  defendants  in  respect  of  the  three 
quarters  ending  respectively  the  25th  Dec.  1873, 
the  26th  March  1874,  and  the  24th  June  1874 
After  June  1874  they  ceased  to  demand  rent  from 
the  defendants,  and  from  that  time  down  to  the 
present  the  defendants  have  paid  no  rent  to  any- 
one, nor,  except  the  plaintiff,  has  anyone  claimed 
rent  from  them.  I  should  state  here  that  both 
Mr.  Gully,  who  appeared  for  the  plaintiff  at  the 
trial  at  Manchester,  and  Sir  Hardlnge  Giffard, 
who  represented  him  on  the  further  bearing  in 
London,  stated  that  they  reserved  the  ri^bt  to 
arg^ue  before  the  Court  of  Appeal  that  the  will 
was  executed  so  as  to  pass  real  property  in 
England ;  (a)  but  both  declined  to  argue  the 
point  before  me  or  discuss  the  cases  on  the  sub- 
ject ;  and  under  these  circumstances  I  must  Ieav» 
the  Court  of  Appeal  to  deal  with  this  point  if  and 
when  it  is  made.  For  the  purpose  of  this  case  I 
assume  that  the  will  was  so  executed  as  not  to 
pass  real  property  in  England.  It  was  contended 
for  the  plamtiff  (1)  that  the  defendants  had 
attorned  tenants  to  the  plaintiff ;  and  (2)  that  by 
continuing  to  occupy  after  their  tenancy  had 
ended  at  Lady-day  1874,  and  by  paying  rent  for 
the  following  quarter  to  Bridgford  and  Son,  the 
defendants  had  in  fact  become  tenants  from  year 
to  year  of  the  plaintiff,  and  consKinently  were 
estopped  from  disputing  his  title.  For  the  defoi- 
danta  it  was  argued,  first,  that  there  was  no 
attornment  in  fact,  and  that,  assuming  that  there 
was,  it  was  open  to  the  defendants  to  show,  and 
the  fact  was,  that  such  attornment  had  been  made 
by  mistake ;  and,  secondly,  that  under  the  circnm- 
stances  of  the  case,  there  was  not  after  I«dy-day 
1874  any  new  tenancy  created  between  them  and 
the  plaintiff.  I  do  not  think  it  necessary  to  decide 
whether  there  was  or  was  not  an  attornment,  or 
whether  there  was  «r  was  not  a  new  tenancy.  It 
cannot  be  denied  that  the  defendants  paid  and  the 
plaintiff  received  rent  for  the  premises  in  ques- 
tion for  nearly  two  years  after  Watson's  death ; 
and  this  fact,  in  the  view  I  take  of  the  law,  is 
enough  to  decide  the  case.  A  tenant  of  a  house 
who  pays  rent  to  one  who  claims  to  be  nssi^ee  of 
the  reversion  is  not  estopped  from  denying  the 
title  of  the  assignee  in  the  same  way  that  he  is 
estopped  from  denying  the  title  of  his  lessor  by 
whom  he  has  been  let  into  possession,  fieceipt  of 
the  rent  ifc  prima  faeie  evidence  of  the  title  as 
assignee  of  the  reversion  of  the  person  to  whom 
it  is  paid ;  but  the  tenant  may  show,  if  he  can, 
that  there  is  a  third  person  who  is  in  fact  the 
assignee  of  the  reversion,  and  that  he  paid  rent 
by  mistake  or  in  ignorance  of  the  facts  relating 
to  the  title.  Thus,  in  Rogers  v.  Pitdier  (6  Taunt. 
202),  which  was  an  action  of  replevin,  the  plain- 
tiff, notwithstanding  that  he  had  paid  rent  to  the 
defendant  as  assignee  of  the  reversion,  was 
allowed  to  prove  that  in  fact  one  Mrs.  Baker 
was  the  assignee  of  the  reversion,  and  that 
he  had  paid   rent    to    the    defendant    in  igno- 

(a)  The  ixiint  mentioned  waa  that  the  wQI  was  not 
fnoparly  exeonted,  npon  tiie  anttiaritj  of  oectain  daei- 
■ions,  aa  one  of  the  atteatinr  witneaaes  )aA  aot  aigsad 
the  attesttoK  olanse  bo  as  to  be  aeen  by  the  testator.  The 
oasea  npon  this  point  were  coosideTed  binding  apca  the 
oonrt  here,  and  the  argmnent  proceeded  upon  the  aasnmp- 
tion  that  tne  will  waa  not  properlr  exeonted  ao  aa  topaM 
real  propeit^  in  Bngland. 
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ranee  of  tbe  true  state  of  the  title.  So,  again, 
in  Cornish  t.  SeareU  (8  B.  &  C.  471),' which  was  an 
action  for  use  and  occnpation,  the  defendant  being 
tenant  of  premises  under  a  lease  granted  by  B., 
signed  a  document  inadmissible  as  an  agreement 
for  want  of  a  stamp  by  which  he  agreed  to  become 
tenant  to  two  persons  who  were  named  as  seques- 
trators under  a  writ  of  sequestration  against  B., 
and  it  was  held  that,  as  there  was  no  evidence 
that  the  original  lease  had  been  surrendered,  the 
title  to  receive  the  rent  was  in  B.  and  not  in  the 
sequestrators.  So,  also,  in  Knight  v.  Cox  (18  C.  B. 
(>4o),  another  action  for  use  and  occupation,  the 
defendant,  who  had  paid  rent  to  the  plaintiff 
under  a  distress,  was  allowed  to  prove  tnat  the 
rent  had  been  claimed  by  the  plaintiff,  and  paid 
to  her  as  executrix  and  devisee  of  the  administra- 
trix of  one  of  three  lessors,  and  that  one  of  the 
other  lessors  was  still  living.  In  all  these  cases 
— and  there  are  other  cases  referred  to  in  Doe  v. 
(Hlver  (2  Sm.  L.  Cas.  8th  edit.,  pp.  882-4)  the  tenant, 
in  answer  to  a  prima  facie  case  of  payment  of  rent, 
proved  that  a  third  person  was  in  fact  assignee  of 
the  reversion,  and  that  the  rent  had  beenpaid  in 
ignorance  of  the  tme  state  of  the  title.  There  is, 
so  far  as  I  am  aware,  no  case  to  be  found  in  which 
the  tenant  has  been  allowed  simply  to  pick  holes 
in  the  title  of  the  person  to  whom  he  had  paid 
rent,  without  showing  a  better  title  in  anyone  else. 
Thus,  in  Cooper  v.  Blimdy  (1  Bing.  N.  C.  45), 
which  was  an  action  of  replevin,  the  plaintiff,  who 
had  come  into  occnpation  under  one  who  had  paid 
rent  upon  a  distress  by  the  defendant,  was  held  to 
bo  estopped  from  disputing  the  defendant's  title 
to  the  rent,  notMrithstanding  the  defendant  in- 
advertently ptit  in  evidence  a  document  which 
showed  that  the  plaintifTs  predecessor  occupied 
under  a  lease  to  which  the  defendant  was  in  law  a 
stranger.  In  that  case  Tindal,  C.J.  says :  "  It  is 
not  pretended  here  that  any  other  person  is  entitled 
to  the  rent ;  and  after  two  successive  tenants,  under 
whom  the  plaintiff  comes  into  possession,  have 
admitted  the  defendant's  title,  we  are  called  upon 
to  say  he  has  none.  Before  calling  on  us  to  come 
to  any  sach  conclusion,  the  plamtiff  should  at 
least  show  that  he  paid  the  rent  to  the  defendant 
by  mistake,  and  that  some  other  person  is  entitled 
to  receive  it."  So  again  in  Doe  v.  Wiggins  (4 
Q.  B.  367) — a  case  in  some  points  very  like  the 
present — the  landlord  of  premises  dying,  the 
tenant,  on  being  told  by  one  Marlow  that  he  was 
the  landlord's  derisee,  paid  him  rent ;  and  it  was 
held  that,  in  ejectment  against  the  tenant  by 
Marlow,  the  defendant  could  not  be  permitted  to 
pove  that  the  devise  »fas  void  by  reason  of 
incapacity  in  the  testator,  no  ground  being  shown 
for  imputing  fraud  to  Marlow  in  the  communi- 
cation made  by  him  to  the  tenant.  In  HUchingt 
V.  Thompson  (5  Ex.  50)  it  was  held  that  the  pay- 
ment of  rent  by  a  tenant  to  an  authorised  agent, 
who  pays  over  the  rent  to  his  principal,  is  evi- 
dence as  against  the  tenant  of  the  principal's 
title,  although  the  agent  does  not  disclose  his 
principal's  name  at  the  time.  I  think  the  con- 
clusions to  be  drawn  from  these  cases  are:  (1) 
lliat  where  a  person  claiming  to  be  assignee  of 
the  reversion  obtains  payment  of  rent  from  the 
tenant  by  fraud  or  misrepresentation,  such  pay- 
ment is  no  evidence  of  title,  bnt  that  receipt  of 
the  rent  is  primd  facie  evidence  of  title  where 
there  is  no  such  fraud  or  misrepresentation  ; 
2)  that  where  rent  is  paid  by  the  tenant  under 


such  circumstances  as  to  amount  to  primd  facie 
evidence  of  title,  the  person  receiving  the  rent  is 
in  as  good  a  position  as  if  he  were  actually  in 
possession ;  and  that,  althonsh  it  is  open  to  the 
tenant  to  prove,  if  he  can,  that  he  paid  the  rent 
in  ignorance  of  the  true  state  of  the  title,  and 
that  some  third  person  is  the  real  assignee  of  the 
reversion,  yet  he  must  show  such  a  title  in 
that  third  person  as  would  entitle  him  to  a 
verdict  in  ejectment,  and  that  it  is  not  enough  to 
show  that  the  person  to  whom  the  rent  was  paid 
has  no  title,  his  receipt  of  the  rent  being  sufficient 
until  a  better  title  is  shown.  Applying  these 
principles  to  the  case  in  hand,  it  is  clear  that 
there  was  no  fraud  or  misrepresentation  by  the 
plaintiff  or  his  agents,  Messrs.  Bridgford  and 
Son,  and  that,  as  the  plaintiff  was  in  actual 
receipt  of  the  profits  for  nearly  two  years  down 
to  Michaelmas  1873,  he  has  a  prima  facie  title 
entitling  him  to  demand  and  receive  the  rents 
until  some  claimant  appears  who  can  make  out  a 
better  title.  No  such  claimant  exists  in  this  case, 
and  therefore  I  hold  that  the  plaintiff  is  entitled 
to  judgment  for  4501.,  being  six  years'  rent,  with 

*"**  Judgment  for  the  plaintiff. 

Solicitors  for  the  plaintiff.  Miller  and  Mille): 
Solicitors  for  the  defendants,  Chester  and  C'o.» 
for  Cheiv  and  Son,  Manchester. 


Saturday,  Oct.  25,  1884. 

(Before  Gkove  and  Smith,  J  J.) 

Aldebion  v.  Abchiir.  (a) 

Mayor's  Coitrt,  London — ProhibiHon—Oause  of 
action  arising  wholly  or  in  part  toUhtn  the 
jurisdiction — Mayor's  Cowrt  of  London  Procedure 
Act  1857  (20  ^  21  Vict.  c.  dmi.),  s.  12. 

A  verbal  agreement  was  entered  into  outside  the 
jurisdiction  of  the  Mayor's  Court,  London,  hy 
which  the  defendant  was  to  pwclMie  from  the 
plaintiff  the  lease  of  a  sliop  siluaie  at  New  Gross^ 
tn  the  county  of  Surrey,  together  vnlh  the  good- 
will and  slock-in-trade  of  a  drapery  business 
carried  on  there.  The  terms  of  this  agreement 
were  embodied  in  two  counterpart  documents,  one 
of  which  was  signed  by  the  defendant  at  Bow,  in 
the  co^mty  of  Middlesex,  and  the  other  subse- 
quently signed  by  the  plaintiff,  in  the  city  of 
London,  and  these  two  documeiits  were  then 
exclianged  between  the  parties'  solicitors  wUhvn 
the  city.  Neither  of  tlie  parties  dwelt  or  carried 
on  business  within  the  city  of  London  or  the 
liberties  thereof.  A  sum  of  50{.,  being  the  balane& 
of  the  purchase  money,  remaining  unpaid,  the 
plaintiff^  sued  tlie  defendant  for  this  sum  in 
the  Mayor's  Court.  The  defendant  thereupon 
obtained  at  chambers  a  writ  of  prohibition 
restraining  the  Mayor's  Court  fiitn  proceeding- 
with  the  action. 

Held,  on  appeal,  that  the  prohibition  was  rightly 
grafted,  as  no  part  of  the  cause  of  action  arose 
within  the  jurisdiction  of  tue  Mayor's  Court. 

This  was  an  appeal  from  an  order  made  at 
chambers  prohibiting  the  Mayor's  Court,  London, 
from  further  proceeding  with  the  action  on  the 
ground  of  want  of  jurisdiction. 

In  1883  the  plamtiff  and  the  defendant  were 

(a)  B«ported  by  W.  P.  EvERSLET,  Eiq.,  Barri:t«r-««-L»w. 
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negotiating  about  the  sale  to  the  defendant  of  a 
lease  of  a  shop  at  New  Cross,  in  the  county  of 
Sarrey,  together  with  the  goodwill  and  stock-in- 
trade  of  a  drapery  business  carried  on  there;  and, 
the  parties  having  come  to  an  agreement  in 
respect  thereof  outside  the  city  of  London  or 
the  liberties  thereof,  the  terms  thereof  were 
embodied  in  two  counterpart  documents,  one  of 
which  was  signed  by  the  defendant  at  Bow,  in 
the  county  of  Middlesex,  and  the  other  was 
subsequently  signed  by  the  plaintiff  within  the 
•city  of  London. 

The  docnments  were  as  follows : 

An  airreement  made  this  17th  da,j  of  Anenst  1883 
betweon  Anne  Cooper  Alderton,  of  81,  HoUydale-road, 
Qoeen'a-road,  PaaUuun,  in  the  oona^  of  Sarrey,  widow 
(kereuuifter  oalled  the  vendor),  of  the  one  part,  and  Ellen 
Archer,  of  2  Cobora-street,  Bow,  Middlesex,  widow 
<heieiiuifter  called  the  pnrohaaer),  of  the  other  part, 
whereby  it  is  agreed  as  follows : 

1.  The  Tender  will  sell,  and  the  jMirohaaer  win  pnrohase, 
'the  messuage,  shop,  and  ptssnises,  aitaate  iod  beintr 
No.  166,  New  Cross-road,  in  the  oonnty  of  Sarrey,  hdd 
under  a  lease  dated  5th  Karch  1866,  for  the  term  of 
-twenty-one  years  from  25th  Deoember  1864,  at  the 
yearljr  rent  of  2S2.  10>.,  subject  to  the  oorenants  and 
conditions  on  the  lessee's  piut  contained  in  the  said 
lease,  and  also  the  right  to  a  renewal  of  the  said  lease 
(rrantad  on  the  terms  mentioned  in  a  memoraadum  dated 
'27th  May  1882,  and  «i{pied  by  John  Wapls,  and  also  the 
fixtares  and  nttinKS  in  and  abont  the  said  premisee. 
No.  166,  New  Ooss-road,  together  with  the  goodwill  of 
the  bosiness  of  a  draper,  carried  on  on  the  said  premiaes 
by  George  Thome. 

2.  The  pDxohaea  money  for  the  said  premises  is  the 
anm  of  1261.,  whereof  lOt.  is  paid  <nt  the  signing  hereof 
to  Messrs.  Steavenson  and  Cooldwell,  the  Tender's 
Bolioitora,  aa  a  deposit,  and  the  balanos  of  1161.  is  to  be 
paid  on  the  15th  day  of  September  next,  when  the 
pnrohaM  is  to  be  oompleted.  If  the  pnrehase  shall  not 
tiian  he  completed  the  parohasec  ia  to  pay  interest  at  5 
per  cent,  per  annum  on  the  nnpaid  balanoe  of  pnrdiase 
money. 

S.  The  Tendor  win  witiiin  fonr  days  from  the  date 
hereof  deliver  to  the  pnrohaser  an  abstract  of  her  title 
to  the  said  premises  whioh  shall  oommenoe  with  the  said 
lease  dated  the  5th  Uaioh  1866,  and  the  pnrohaser  shall 
not  reqnire  the  earlier  title. 

4,  Possession  of  the  said  premises  will  be  given  to  the 
puehaser  on  payment  of  the  baJanoe  of  the  pnndiase 
monay,  when  uie  Tendor  and  all  other  neoeaaazy  ^arlaes 
wiU  execute  a  V^P^  assnranoe  of  the  said  premises  to 
the  purchaser.  The  vendor  wiH  pay  all  outgoings  np  to 
the  completion  of  the  pnrohase,  and  after  that  date  the 
same  shall  be  paid  by  the  pnrohaser.  Such  outgoings 
shall,  if  necessanr  for  thia  purpose,  be  apportiooea. 

5.  If  the  pnrohaaer  ahatl  insist  on  any  objeotion  or 
requisition  whioh  the  vendor  shall  be  unaUe  or 
anwilling  to  comply  with,  the  vender  may  by  notice  in 
writing  to  be  given  to  the  purchaser  rescind  and 
determine  this  contract,  whereui>on  it  shaU  become 
abaolntaly  void,  and  the  vendor  will  thereupon  return 
to  the  pnrohaasr  the  aaid  deposit,  but  withont  any 
intanat,  eoats,  or  other  oompensation  whatever. 

Aa  witless  the  ^ft^"g  of  the  said  parties. 

(Signed  by  one  par^.) 

These  two  counterpart  documents  were  then 
exchanged  between  the  solicitors  of  the  parties 
within  the  city,  and  the  deposit  of  101.  was  paid 
Inr  the  defendant's  solicitor  to  the  plaintiffs'  soli- 
citors  within  the  city. 

On  the  29th  Sept.  1883  the  purchase  was  com- 
pleted, and  a,  conveyance  of  the  premises  executed, 
and  there  then  remained  a  sum  of  501.  of  the  pur- 
chase money  unpaid,  audit  was  agreed  to  lodge  this 
sam  for  six  weeks  in  the  joint  names  of  the  soli- 
citors to  both  parties  in  uie  London  Joint  Stock 
Bank,  in  the  city,  pending  the  settlement  of  certain 
questions.  This  last  arraogen^ent  was  come  to 
in  the  city. 


After  the  expiration  of  the  six  weeks,  the 
plaintiff  brought  an  action  in  the  Mayor's  Court, 
London,  to  recover  the  sum  of  501.,  balance  of  the 
purchase  money,  from  the  defendant,  and  the 
defendant  thereupon  obtained  ex  parte  from 
Field,  J.  at  chambers  a  writ  of  prohibition  abso- 
lute in  the  first  instance,  on  the  ground  that  no 
part  of  the  cause  arose  within  the  jurisdiction  of 
the  Mayor's  Court. 

The  plaintiff  then  took  out  a  summons  at 
chambers  to  remove thejirohibition,  but  Mathew,J. 
refused  it. 

The  plaintiff  appealed. 

20  &  21  Vict.  c.  clvii.  s.  12  : 

Where  the  debt  or  damage  daimed  in  any  aeiiosi  ahaU 
not  exceed  the  sum  of  fifty  pounds,  no  plea  to  tlte  jnris- 
diotion  shall  be  allowed,  provided  the  defeodant,  or  one 
of  the  defendants,  shall  dwdl  or  oarry  co  busineaa  within 
the  City  of  London,  or  the  libertiaa  thereof,  at  the  lima  of 
the  action  brought,  or  provided  the  defendant,  or  one  of 
the  defenduits,  shsJl  have  dwdt  or  carried  on  boainess 
at  some  time  within  six  months  next  before  the  time  of 
the  action  brought,  or  if  the  cause  of  aotioB,  aitber 
wholly  or  in  part,  aroae  therein. 

G.  M.  Colien,  for  the  plaintiff. — This  appeal  hast 
already  come  before  two  Divisional  Courts,  first 
before  Lord  Coleridge,  C.J.  and  Pollock,  B.,  and 
it  then  came  before  Field,  Manisty,  and  Lopes,  JJ., 
but  the  case  has  never  been  decided.  It  now 
comes  before  this  court  for  decision.  The  first 
X>oint  is  that  Field,  J.  ought  not  to  have  granted 
a  writ  of  prohibition  absolute  in  the  first  instance 
on  an  eai  parte  application.  Order  LXVILL,  r.  2, 
of  Holes  of  Court  1883  applying  Order  LII.  to 
writs  of  prohibition.  [The  Court. — Mathew,  J.. 
when  the  summons  came  before  him,  heard  both 
sides,  and  refused  to  remove  the  prohibition. 
You  are  too  late  to  appeal  from  the  order  of 
Field,  J.,  and  hence  you  can  only  appeal  from  the 
other  of  Mathew,  J.  on  the  merits.  The  order  of 
Mathew,  J.  must  be  tak«i  aa  an  order  granting 
a  prohibition  after  hearing  lK>th  sides.  We  give 
no  opinion  upon  the  point  of  practice  yon  have 
raised.}  Then  as  to  the  merits.  The  daim  is  for 
502.  and  so  comes  within  sect.  12  of  the  Mayor's 
Court  Procedure  Act  1867.  Neitiier  of  the  parcieit 
resided  or  carried  on  business  within  the  jurisdic- 
tion, but  part  of  the  cause  of  action  arose  within 
it.  The  duplicate  agreement  was  signed  by  the 
plaintiff  within  the  city,  the  duplicates  were 
exchanged  and  the  101.  deposit  paid  in  the  city, 
and  the  balance  of  ^M.  was  agreed  to  be  paid 
into  a  bank  within  the  city.  TTntU  each  party 
signed  the  duplicate  agreements,  and  they  were 
exchanged,  there  was  no  binding  contract.  Hence, 
though  the  defendant  signed  in  Middlesex,  inas- 
much as  the  plaintiff  signed  her  duplicate  in  the 
city,  and  they  wore  exchanged  there,  a  part  of  the 
cause  of  action  arose  within  the  city,  anid  the  writ 
of  prohibition  should  not  have  been  granted.  He 
cited 

AUkustn  V.  Malgarejo,  18  L.  T.  Bap.  N.  8.  323; 
L.  Bq?.  3  Q.  B.  340. 

C.  E.  Jones  for  the  defendant. — As  tar  as  the 
liability  of  the  defendant  was  concerned,  that  was 
complete  upon  her  signing  the  counterpart  docu- 
ment at  Bow.  The  part  that  the  plaintiff  signed 
in  the  city  was  no  part  of  her  cause  of  action. 
The  document  was  signed  in  compliance  with 
sect.  4  of  the  Statute  of  Frauds,  which  says  that 
the  document  must  be  signed  by  the  party  to 
be  charged.  The  defendant  here  is  sought  to  be 
charged,  and  the  docament  so  sig^ned  by  ner  gives 
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a  complete  canse  of  action.    Hence,  no  part  of  it 
arose  within  the  city. 

Cohe»  in  reply. — ^The  two  documents  form  in 
reality  the  agreement,  and  are  not  merely 
memoranda  of  the  agreement  drawn  np  to  satisfy 
the  Statute  of  Jl'raudii.  The  part  signed  by  the 
defendant  was  only  an  escrow  in  the  hands  of  her 
solicitor,  and  not  to  take  effect  nntil  the  other 
part  was  signed  by  the  plaintiff.  The  docnments 
themselves  show  that  they  were  intended  to  be 
the  agreement  between  the  parties,  and  not  a 
mere  memorandum  withhi  the  Statute  of  Frauds. 

Gbove,  J. — In  this  case  an  application  for  a 
writ  of  prohibition  was  made  before  Field,  J., 
and  the  application  arose  in  this  way  :  Upon  the 
sale  of  a  lease  of  a  certain  house,  with  the  good- 
will and  fixtures  of  a  bnsinesa  carried  on  there, 
part  of  tlvepurchase money,  namely,  501.,  remained 
unpaid.  The  plaintiff  sued  for  this  sum  in  the 
Mayw's  Court,  and  »  writ  of  prohibition  wbs 
granted  by  Field,  J.  <hi  the  ae  parte  application  of 
the  defendant.  An  application  was  then  made 
to  Matbew,  J.,  at  chamuers  to  remove  the  prohi- 
bition, on  the  ground  that  Field,  J.  had  no  power 
to  gnint  a  writ  of  prohibition  upon  a,n  ex  parfe 
appueation.  Upon  this  second  application  both 
parties  were  heard,  and  the  case  was  fully  dis- 
cussed on  its  merits  before  Mathew,  J.,  and  he 
allowed  the  order  for  a  writ  of  prohibition  to 
stand.  Hence,  the  original  defect,  if  any,  was 
cured,  as  this  was  in  reality  granting  a  prohibition 
after  both  parties  had  been  heard.  It  in  the  order 
of  Mathew,  J.  that  we  have  now  to  deal  with. 
Coming  to  the  merits  of  the  case,  it  is  con- 
tended that  no  part  of  the  cause,  of  action  arose 
within  the  city  of  London  or  the  liberties  thereof. 
One  argunaent  is  that  the  101.  deposit  having  been 
mid  within  the  city,  and  the  50/.  having  been 
lodged  in  the  bank  in  the  city,  part  of  the  cause  of 
action  arose  therein.  But  tnis  seems  to  me  not 
to  be  part  of  the  cause  of  action  here,  as  this  is 
an  action  to  recover  money  due  upon  the  orig^inal 
contract  ot  purc^iase  and  sale,  ^ow  the  facts  are 
that  a  verbal  agreement  was  oome  to  between  the 
plaintiff  and  defendant  outside  the  city,  and  the 
terms  thereof  embodied  in  two  duplicate  docu- 
ments, one  signed  by  the  defendant  at  Bow  and 
the  other  afterwarcu  signed  by  the  plaintiff 
within  the  city,  and  the  duplicates  were  then 
exchanged  between  the  respective  solicitors 
within  the  city.  Mr.  Cohen  contended  that  until 
both  the  parties  signed  their  duplicate  parts,  and 
exchanged  them,  there  was  no  complete  contract, 
and  that,  as  the  plaintiff  Kigned  her  duplicate 
within  the  city,  and  the  duplicates  were  ex- 
dianjted  there,  part  of  the  cause  of  action  arose 
within  the  city.  Tho  answer  given  to  that  by 
Mr.  Jones  was,  that  there  was  a  verbal  agree- 
ment between  the  parties  come  to  outside 
the  city,  and  the  terms  of  that  agreement  were 
Mubseonentl^  pat  into  writing,  and  that  when  the 
detenaant  signed  her  duplicate  part  everything 
had  been  done  that  was  necessary  to  give  the 
plaintiff  a  cause  of  action  against  the  defendant 
if  the  agreement  were  afterwards  broken,  the 
writing  having  been  signed  by  the  party  to  be 
charged  therewith  within  sect.  4  of  the  Statute  of 
Frauds.  The  {^intiff's  cause  of  action  would, 
thereupon  have  been  complete.  I  think  that  this 
last  alignment  is  a  good  one.  What  made  me 
Itesitate  at  ^first  was  a  statement  by  Mr.  Cohen 


that  the  parties  intended  that  there  should  be  no 
contract  until  both  parties  had  signed.  Now,  this 
is  a  matter  of  evidence,  and  I  do  not  think  that 
Mr.  Cohen  has  made  that  out.  It  is  for  him. 
aflSrmatively  to  establish  this,  and  he  has  not  done 
so.  The  facts  rather  appear  to  me  to  tend  the 
other  way.  I  think,  therefore,  that  there  was  a 
complete  contract  upon  which  the  defendant 
could  have  been  sued  before  the  plaintiff  signed 
her  duplicate  part  in  the  city,  and  that  no  part  of 
the  cause  of  action  arose  therein. 

Smith,  J. — I  am  of  the  same  opinion.  I  do 
not  give  any  opinion  as  to  whether  my  brother 
Field  was  right  in  granting  the  prohibition 
ejs  farie  absolute  in  the  first  instance.  The 
question  is.  Did  the  cause  of  action  arise  either 
wholly  or  in  part  within  the  city  P  The  cause  of 
action  arises  upon  an  agreement,  the  terms  of 
which  were  contained  in  duplicate  documents, 
one  of  which  was  signed  W  the  defendant  at  Bow 
It  is  true  that  the  plaintiff  signed  her  part  in  the 
City  of  London ;  but  it  appears  to  me  that  when 
the  defendant  signed  that  document  at  Bow  there 
was  a  complete  cause  of  action  against  her  if  she 
broke  that  agreement,  and  that  consequently  the 
cause  of  action  arose  wholly  without  the  city.  But 
Mr.  Cohen  arg^ued  that  there  was  no  complete  con- 
tract until  both  parties  had  signed  their  dupli- 
cates and  exchanged  them,  and  that  the  docu- 
ment signed  by  the  defendant  was  only  to  be  an 
escrow  until  the  other  part  was  signed  by  the 
plaintiff.  I  can  see  no  evidence  of  this.  It  seems 
to  me  that  there  was  here  a  verbal  agreement  with 
a  memorandum  of  it  in  writing  signed  bv  the 
defendant  within  the  Statute  of  Frauds,  and  that 
therefore  the  plaintiffs'  cause  of  action  arose 
whoUy  without  the  city.  Further,  the  payments 
made  within  the  city  did  not  in  any  way  establish 
a  cause  of  action  there.  This  appeal  must  be  dis- 
missed. 

Appeal  di*mu»ed. 

Solicitors  for  the  plaintiff,  Stearenewi  and  Could- 
well. 

Solicitors  for  the  defendant,  Phdps,  Sidginek, 
and  BIddle. 


.     Oc/.  30  atid  JVbr.  15, 1884.  ^ 

(Before  Denmai.-,  J.)  / 

BIS.SELL  AND  Co.  V.  Fox  BBOTHEitS  .VXD  Co.  (a)  / 

Crosted  diequet — Vnanihorited  mgnaturet  per  pro.— , 
Liability  of  foUecting  banker — BiUi  of^xehange 
Ad  188-2  (45  .y  46  Titt.  c.  61),  •«.  24,  25,  60, 
and  93^. 

Sect.  82  of  the  BiOt  of  Exchange  Ad  1882  pr&nde* 
that  "ivlwre  a  banker  in  good  faith  and  withottt 
negligence  receiret  payment  for  a  cuitomer  of  a 
eheniie  crossed-  generally  or  specially  to  himself, 
ana  the  customer  Itas  no  title  or  a  defective  tiu» 
thereto,  the  banker  shall  not  inenr  any  liabUiiy 
by  reason  only  of  having  received  such  payment. 

The  plaintiffs,  B.  and  Co.,  appointed  ^.  their 
trcu'dler,  atui  S.  vjaa  to  remit  <M  cash,  hiUs,  and 
cheques  to  the  plaintiffs  every  week.  S.  afler- 
leards  opened  an  account  at  the  defendants' 
bank,  and  paid  into  this  a^econnt,  without  the 
sanction  or  knowledge  of  the  plaintiffs,  seven 
cheques  received  by  him  on  aeeonntof  tkejdaintiffs, 
and  payable  to  "  B.  and  Co.  or  order?'     These 

(a)  Repsrted  to;  W.  P.  S^iMUcr,  Iwi.,  B«rrineiHit.L*w. 
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eheqties  were  indorted  by  S.  "perpro.  B.  and  Co., 
H.  8."  withoiU  authority.  The  defendants, 
vnthotU  mquiry  a»  to  S.'t  attthority  to  ijidorse,  and 
with  knowledge  ofhiapotition,  received  the  dieques, 
aa  caih,  and  plaeed  them  at  once  to  S.'e  credit. 
Six  of  these  cheques  were  drawn  on  other  hankers 
than  the  defendants,  three  of  these  being  crossed 
■  "  and  Co."  when  received  by  them,  and  three 
being  uncrossed.  These  six  cheques  icere  crossed 
hy  the  defendants  with  the  name  of  their  London 
agents  for  coUeelion.  The  seventh  cheque  was 
dratcn  upon  the  defendants  themselves,  etna  was  not 
crossed.  8.  afterwards  absconded  with  the  pro- 
ceeds of  these  cheques. 

Bdd,  in  an  aetioii  by  the  plaintiffs  to  recover  the 
proceeds  of  these  seven  cheques,  that  tJi  e  defendants 
were  liable,  and  were  not  protected  by  sect.  82  of 
the  Bills  of  Exchange  Act  1882,&ecai(«e,  as  regards 
the  three  cheques  thai  came  to  the  defendants  un- 
crossed, they  did  not  become  "  crossed  dieques " 
within  the  meaning  of  that  sedion  fci/  being  crossed 
to  a  banker  for  collection ;  andfurt)ier,  as  regards 
aU  the  sias  cheques  not  drawn  on  the  defendants, 
because  the  defendants  had  not  merely  "  received 
payment  for  their  customer,"  but  had  in  fad  under 
the  circumstances  received  payment  for  themselves, 
and  because  the  defendants  had  not  received  pay- 
inent  "without  negltgenee,"  having  made  no  in- 
quiry into  tlie  authority  of  8.  to  iiMorse  per  pro. 
as  required  by  sed.  24. 

Seld,  also,  as  regards  the  clieque  draicn  upon 
the  defendants  themselves,  that  they  were  not 
protected  bu  sed.  19  of  16  #■  17  Vid.  c.  69,  or 
sed.  60  of  the  BiHs  of  Excltanpe  Act  1882,  as  they 
had  not  "paid"  (lie  eJieque  tvtthin  the  meaning  of 
those  sedions. 

This  tras  an  action  tried  by  Denman,  J.  without 
»  jnry,  Oct.  30,  when  the  learned  judge  reserved 
jndgment. 

Tae  facts  and  argaments  arc  f ally  stated  in  the 
jndgment. 

Jdf,  Q.C.  and  Whitehouse  for  the  plaintiff. 
Charles,  Q.C.  and  F.  0.  Crump  for  the  defendants. 

Cur.  adv.  vuU. 

Nov.  1.5. — Denmax,  J. — ^The  plaintiff  was  a 
manufacturer  and  wholesale  dealer  in  goods, 
carrying  on  business  at  Wolverhamptan  under 
the  name  of  J.  G.  Bissell  and  Co.  The  defendants 
were  bankers  at  Taunton.  The  action  was  brought 
for  damages  for  the  conversion  of  certain  cheques 
or  for  their  proceeds.  The  defence  was  that  the 
defendants  were  justified  in  what  they  had  done, 
and  exempted  from  liability  by  the  82nd  section 
of  the  Bills  of  Exchange  Act  1882  (45  &  46  Vict, 
c.  61).  The  facts  were  as  follows  :  By  a  written 
agreement  in  1879  one  Shakcshaft  agreed  to 
become  traveller  to  the  plaintiff.  He  was  to 
receive  certain  stipulated  commissions  upon  all 
goods  sold,  and  all  cheques,  cash,  and  hills 
were  to  be  remitted  to  the  plaintiff  at  the  end  of 
^each  week,  and  none  to  be  retained  without  the 
consent  of  the  plaintiff.  The  course  of  bnsiucss 
for  some  years  was  for  Shakeshaft  to  remit  all 
sums  received  in  cash  directly,  by  postal  or  post 
office  orders,  to  the  plaintiff,  and  to  send  him  all 
bills  and  cheques  by  post.  But  in  June  1883 
Shakeshaft  opened  an  account  of  his  own  with 
the  defendants'  bank  at  Taunton  as  their  cus- 
tomer, and  from  that  time  he  paid  the  sums 
received  in  cash  from  customers  of  the  plaintiff 


into  his  own  account,  and  drew  several  cheques 
for  such  sums  in  favour  of  the  plaintiff  to  an 
amount  on  the  whole  of  more  thaxi  SOW.  betwei-n 
June   and    October,  when  he  absconded.     The 

Elaintiff  never  gave  him  any  authority  to  pi^  any 
ills  or  cheques  into  his  own  or  any  other  bank ; 
nor  was  he  atrare  that  he  had  done  so  until 
Shakeshaft  had  absconded.  The  first  cheque 
drawn  by  Shakeshaft  on  account  of  monevs 
which  had  been  received  by  him  in  cash  for  the 
plaintiff  and  placed  to  his  credit  in  his  account 
with  the  defendants  was  one  on  the  29th  June 
1888  for  41Z.  3«.  lOi. ;  the  next  was  one  for 
441.  18a.  on  the  13th  Jnly.  The  first  of  the 
cheques,  for  the  conversion  of  which  the  plaintiff 
seeks  to  be  reimbursed  in  the  present  action. 
was  dated  the  12th  Julv  1883,  and  credited 
to  Shakeshaft  by  the  defendants  on  the  14th. 
Asresrards  all  the  cheques  in  dispute,  they  were  as 
soon  as  received  by  the  defendants  placed  to  the 
credit  of  Shakeshaft  immediately,  i^ey  were  all 
of  them  cheques  drawn  payable  to  "  J.  G.  Bissell 
and  Co.,  or  ordei*,"  and  they  were  all  indorsed  by 
Shakeshaft  in  his  own  hand,"jwr  pro.  J.  G.  Bissell 
and  Co.,  H.  Shakeshaft."  Six  of  tnem  were  drawn 
on  other  bankers,  and  one  on  the  defendants  them- 
selves. Of  the  six,  three  were  orossed  generally 
"and  Co."  between  traoaverse  lines  when  paid 
into  the  defendants'  bank  (the  amount  of  tnese 
altogether  was  392.  5«.).  Three  were  brought 
uncrossed  (the  amonnt  of  these  altogether  was 
312.  1«.  6<2.).  That  drawn  on  the  defendants  them- 
selves was  for  341.  lbs.  and  was  also  uncrossed. 
Aa  regards  the  six  drawn  upon  other  bankers, 
both  the  crossed  and  the  uncrossed  were 
before  they  were  forwarded  to  the  bankers 
on  whom  they  were  respectively  drawn, 
stamped  across  the  face  with  the  printed 
words,  "To  Barclay,  Be^an,  and  Co.,  from 
Fox,  Brothers,  and  Co.,  Taunton."  The  defendants 
received  through  Barclay,  Bevan,  and  Co.,  the 
money  for  those  six  cheques  from  the  respective 
banks  on  which  they  were  drawn.  The  manager 
of  the  defendants'  bank  was  called.  He  said  "  that 
when  Shakeshaft  opened  an  acoonnt  in  Jane  1883, 
he  told  him  (the  witness)  that  he  was  commercial 
traveller  to  J.  G.  Bissell  and  Co.,  <rf  Wolver- 
hampton; that  he  wished  to  open  an  ordinary 
cash  banking  acconnt;  thac  he  shoold  pay  in 
ordinary  credits  and  transmit  them  to  his  firm  in 
Wolverhampton ;  that  he  was  to  keep  a  minimum 
credit  balance  of  502.  That  the  cheques  in  question 
were  taken  as  cash,  and  immediately  placed  to  his 
credit  in  his  account  as  cash ;  that  tne  object  of 
placing  the  printed  direction  to  Barclay,  Bevan, 
and  Co.  on  the  cheques  was  to  prevent  anyone  else 
from  getting  payment  except  Barclay,  Bevan  and 
Co.  for  the  defendants;  that  Shakeshaft  was 
unknown  to  the  witness  before,  but  was  introduced 
by  the  cashier,  who  had  known  his  family."  The 
witness,  on  cross-examination  said :  "  I  knew  that 
a  commercial  travellersometimesreceivescheques, 
and  sometimes  cash  for  his  emjdoyers.  I  did  not 
trouble  my  head  about  the  balance  between  the 
cheques  received  from  him  and  the  cheques  drawn 
hy  him.  Someone  at  the  bank  would  receive  them 
and  treat  them  as  cash  without  referring  to  me. 
I  was  at  the  bank  when  those  cheques  came  in. 
I  soon  knew  they  were  per  pro.  indorsements.  It 
did  not  occur  to  me  it  would  be  right  to  inquire 
into  his  authoritv.  I  would  not  now  accept  a 
commercial  traveller's  indorsement  per  pro.  of  such 
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cheques.  I  took  the  risk  of  Shakeshaf  t  being  a 
dishonest  person.  The  cheqae  drawn  npon  us  was 
treated  as  cash  like  all  the  others."  Upon  these 
fitcts  it  was  contended  for  the  defendants  that 
the  case  fell  within  sect.  82  of  the  Bills  of 
Exchange  Act  1882.  That  section  is  as  follows : 
"  Where  a  banker  in  good  faith,  and  without 
negligence  receives  payment  for  a  customer  of  a 
cheque  crossed  generally  or  specially  to  himself, 
and  the  customer  has  no  title,  or  a  defective  title, 
thereto,  the  banker  shall  not  incur  any  lia- 
bility to  the  tme  owner  of  the  cheque  by  reaaon 
onl^  of  having  received  such  payment."  The 
phuntiiTs  counsel  contended  that  the  section  was 
wholly  inapplicable  on  three  grounds  :  (1)  That 
payment  of  these  cheques  was  not  received  by  the 
ddendants  for  a  customer;  (2)  that  there  was 
negligence  in  crediting  these  cheques,  indorsed 
per  pro.  as  they  were,  to  Shakeshatt ;  and  (8)  as 
regu^sfour  of  the  cheques,  that  they  were  neither 
specially  nor  generally  crossed  at  the  time  at  which 
they  were  cashed  or  treated  as  cash  by  the  defen- 
dants, and  were  therefore  not  within  the  descrip- 
tion of  the  cheques  contemplated  by  sect.  82. 
Long  before  the  Act  of  1882  it  was  decided  in 
Stagg  v.  EUioU  (6  L.  T.  Kep.  N.  8.  433;  12  C.  B. 
K.  8.  373),  and  has  always  since  been  considered 
to  be  clear  law,  that  an  acceptance  or  indorse- 
ment of  a  bill  per  pro.  is  notice  to  whoever  takes 
the  bill  that  the  acceptor  or  indorser  has  but  a 
limited  authority,  and  that  the  holder  cannot 
maintain  an  action  against  the  partv  who  would 
otherwise  be  liable  if  there  has  in  met  been  an 
excess  of  the  authority.  That  case  was  decided  in 
1862,  and  is  recognised  in  the  text-books  as  the 
leading  authority  ever  since :  (see  Bvles  on  Bills, 
13th  edit.  34.)  The  Act  upon  which  the  defen- 
dants rely  is  an  Act  passed  for  the  purpose  of 
codifjring  the  law  relating  to  bills  of  exchange, 
cheques,  and  promissorv  notes.  By  sect.  25  it 
adopts  and  stereotypes  the  law  laid  down  in  Stagg 
V.  EUiott  as  follows  :  "  A  signature  by  procuration 
operates  as  notice  that  the  agent  has  but  a  limited 
authority  to  sign,  and  the  principal  is  only  bound 
by  such  signature  if  the  agent  in  so  signing  was 
acting  within  the  actual  limits  of  his  authority." 
By  the  words  "  a  signature  "  in  this  section  it  is 
clear  that  an  indorsement  is  included,  for  the  pre- 
ceding section  (sect.  24)  speaks  of  "  a  signature  on 
a  bill."  That  section  is  as  follows :  "  Subject  to 
the  provisions  of  this  Act,  where  a  signature  on  a 
tnll  IS  forged  or  placed  thereon  without  the  autho- 
ri^  of  the  person  whose  signature  it  purports  to 
he,  the  forged  or  nnauthorised  signature  is 
wholly  inoperative,  and  no  right  to  retain  the  bill 
or  to  give  a  discharge  therefor,  or  to  enforce  pav- 
nent  thereof,  against  any  party  thereto,  can  be 
acquired  through  or  under  that  signature,  unless 
the  party  against  whom  it  is  sought  to  retain  or 
enforce  payment  of  the  bill  is  precluded  from 
setting  up  the  forgery  or  want  of  authority."  By 
sect.  60  of  the  Act,  the  banker  on  whom  a  bill  piay- 
sble  to  order  on  demand  is  drawn,  who  pays  the 
bill  in  good  faith  and  in  the  ordinary  course  of 
business,  is  to  be  deemed  to  have  paid  the  bill  in 
due  course,  though  the  indorsement  has  been 
forged  or  made  without  authority.  By  sect.  73  a 
cheque  is  defined  as  "  a  bill  of  exchange  drawn  on 
ft  banker  payable  on  demand,"  so  that  it  is  clear 
that  sect.  60  applies  to  cheques.  It  would,  more- 
over, appear  clear  that  this  section  would  be  a 
good  defence  to  the  other  bankers  on  whom  the 


six  cheques  were  drawn  and  who  cashed  those 
cheques  for  the  defendants.  As  regards  the 
seventh  cheque  drawn  on  the  defendants  them- 
selves, a  different  question  arises,  which  it 
will  be  convenient  to  dispose  of  first.  It  was 
decided  upon  a  former  Act  (16  &  17  Vict, 
c.  59,  s.  19)  containing  very  similar  words  to 
sect.  60,  that  the  bankers  npon  whom  a  cheque 
was  drawn  payable  on  demand  to  the  order  of 
S.  and  Co.  were  justified  in  paying  a  cheque 
indorsed  "  S.  and  Co.  per  8.  K.,  agent "  {Charles 
V.  BlackweU,  .^  L.T.  Kep.  N.  S.  162;  1  C.  P.  Div. 
548;  on  appeal,  36  L.  T.  Kep.  N.  8. 196;  2  C.  P. 
Div.  161),  on  the  ground  that  the  words  "which 
purport  to  l)e  indorsed  by  the  person  to  whom  the 
same  shall  be  drawn  payable  "  included  the  case  of 
an  indorsement  per  pro.,  and  therefore  that  pay- 
ment of  a  cheque  so  indorsed  was  payment  as 
between  the  plaintiffs  and  the  defencutnts,  the 
drawers  of  the  cheque.  It  was,  however,  pointed 
out  by  Mr.  Jelf  for  the  plaintiff,  that  the  words 
of  the  Act  there  in  question  were  nott  identical 
with  those  of  sect.  60.  The  difference  is  this, 
that  in  sect.  19  of  the  former  Act  there  were  not 
the  words  "  where  the  banker  pays  the  bill  in  good 
faith  and  in  the  ordinary  course  of  business." 
But  inasmuch  as  that  section  is  not  repealed,  and 
it  is  admitted  that  there  was  no  absence  of  good 
faith  on  the  part  of  the  defendants,  and  inasmuch 
as  Charles  v.  Blaehwell  expressly  holds  that  an 
indorsement  per  pro.  does  purport  to  be  an  in- 
dorsement by  the  person  to  whom  the  cheque  is 
drawn  payable,  I  tnink  that  the  defendants  would, 
if  they  had  paid  the  bill  within  the  meaning  of 
sect.  19,  have  paid  it  "  in  due  course  "  within  the 
meaning  of  sect.  60  of  the  later  Act,  and  also 
paid  its  amonnt  with  the  "  sufficient  authoritv " 
contemplated  by  sect.  19  of  the  former  Act.  But 
in  the  present  case  there  was  no  actual  payment 
of  the  cheque  in  question.  The  defendants,  no 
doubt,  placed  it  to  the  credit  of  Shakeshaft.  and 
treated  it  as  cash  in  their  account  with  him.  I 
can  find  nothing  in  either  Act  making  this  equi- 
valent to  a  "payment  of  the  bill"  within  the 
meaning  of  sect.  60  of  the  later  Act,  or  to 
"  payment  of  the  amount  of  such  draft "  within 
the  meaning  of  sect.  19  of  the  former  Act,  so  as 
to  bind  the  lawful  owner  of  the  cheque.  If,  the 
moment  after  they  had  placed  the  cheque  to  the 
credit  of  Shakeshaft,  the  plaintiff  had  appeared 
at  the  bank  and  claimed  the  cheque  as  fraudu- 
lently indorsed,  it  sterns  to  me  that  they  could 
not,  with  any  regard  to  the  true  meaning  of 
language,  have  said,  "  We  have  paid  Shake- 
shaft  the  amonnt  of  that  cheque,"  or  "We 
hav«  paid  that  cheque  in  the  ordinary  coarse 
of  business."  In  the  case  of  Gharles  v. 
BlackujeU  the  bankers,  who  were  held  to  have 
paid  the  cheque,  had  actually  parted  with  cash  to 
Its  amonnt— -a  very  different  thing  from  placing 
it  to  the  credit  of  a  customer  without  inquiry  as 
to  his  authority  to  indorse.  On  these  grounds  I 
think  that  Charles  v.  Blaekwell  does  not  apply, 
and  that  the  case  of  the  seventh  bill  drawn  on 
the  defendants  must  be  governed  by  the  Act  of 
46  &  46  Vict.  c.  61  (Bills  of  Exchange  Act  1882) 
only.  By  sect.  73  of  this  Act  all  the  provisions 
of  the  Act  applicable  to  a  bill  of  exchange 
payable  on  demand  are  applied  to  a  cheque.  I 
can  find  nothing  in  the  Act  to  prevent  the  appli- 
cation of  sects.  24  and  25  of  the  Act  in  the  present 
case  as  regards  the  seventh  cheque,  and  I  there- 
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fore  think  that  those  sections  apply;  and  that  I 
the  defendants  had  no  right,  either  by  virtue  of 
sect.  19  of  the  earlier  Act,  or  by  sect.  60  of  the 
Act  of  1882,  to  hold  that  cheque  as  against  the 
plaintiff  or  to  deal  it-ith  it  in  any  way  short  of 
actual  payment,  his  signature  haying,  under  the 
circumstances,  been  "  wholly  inoperative  "  within 
the  meaning  of  sect.  24.  I  come  now  to  sect.  82, 
which  it  is  contended  applies  in  favour  of  the 
defendants  as  regards  all  the  cheques.  I  think  it 
does  not  apply  to  any  of  them,  for  several  reasons. 
First,  as  regards  four  of  the  cheques,  they  were 
not  "  crossed  cheques "  at  all  when  received 
by  the  defendants.  Sect.  82  applies  only  to  a 
banker  who  receives  payment  of  a  cheque 
"crossed  generally  or  specially  to  himself." 
These  words  are,  in  my  opmion,  only  applicable 
when  the  banker  who  claims  the  benefit  of  the 
section  has  received  a  cheque  already  crossed, 
and  not  where  he  takes  an  uncrossed  cheque  and 
places  it  to  the  credit  of  a  customer,  and  after- 
wards stamps  it  with  a  direction  to  his  own 
bankers  such  as  that  placed  on  these  cheques  for 
his  own  porpose,  ana  forwards  it  to  them  for 
collection.  But  there  are'  two  other  objections 
made  to  the  application  of  sect.  82,  not  only  as 
regards  the  uncrossed  cheques,  but  also  as  to 
those  three  which  were  crossed  "  and  Co."  First, 
that  in  the  present  case  the  defendants  did  not 
receive  payment  of  the  cheques  "  for  a  customer ; " 
and  secondly,  that  they  did  not  receive  payment 
of  them  for  a  customer  "  without  negligence." 
As  to  the  first  of  these  objections  I  think  the 
argpiment  of  Mr.  Jelf  for  the  plaintiff  was  well 
founded.  I  think  that  the  Act  was  intended  to 
protect  bankers  only  in  cases  where  they  had 
merely  received  payment  of  a  crossed  cheque  for 
a  customer,  but  that  it  was  not  intended  to  cover 
the  case  of  a  banker  making  himself  the  indorsee 
of  a  cheque,  especially  of  a  cheque  indorsed 
by  his  own  customer  with  notice  of  that  cus- 
tomer's limited  authority,  so  as  to  dispense  with 
the  necessity  of  all  inquiry  in  such  a  case.  If  the 
banker  in  such  a  case  chooses  at  once  to  treat  the 
cheque  as  cash  as  between  himself  and  his  cus- 
tomer, I  think  that  when  he  afterwards  receives 
payment  from  the  banker  on  whom  the  cheque  is 
drawn,  he  does  so  for  himself  and  not  "  for  the 
customer"  within  the  meaning  of  sect.  82;  and 
that  at  all  events  he  does  not  "  only  receive  such 
pajrment,"  but  something  materially  different  and 
more  important  as  between  him  and  the  rightful 
owner  of  the  cheque.  But  even  assuming  that  I 
am  wrong  in  this  view,  I  am  of  opinion,  upon  the 
&cts  of  this  case,-  that  there  was  negligence  here 
on  the  part  of  the  defendants  as  between  them 
and  the  plaintiff.  It  is  clear,  I  think,  that  the 
negligence  contemplated  in  sect.  82  must  mean 
the  neglect  of  such  reasonable  precautions  as 
ought  to  be  taken  with  reference  to  the  interests, 
not  of  the  customer  who  purports  to  have  the 
authority,  but  of  the  principal  whose  authority  he 
pnirorts  to  have,  the  section  being  framed  wholly 
with  reference  to  the  liability  of  the  banker  to  the 
"  true  owner  "  of  the  cheque,  and  not  with  reference 
to  his  liability  to  his  customer.  It  was  contended 
by  the  defendants  that  the  mere  fact  that  the 
indorsement  was  a  ffrmo.  indorsement  could  not 
be  considered  any  evidence  of  negligence,  because 
Charlet  v.  Blackwell  decides  that  an  indorsement 
jierpro.  is  an  indorsement  purporting  to  be  that  of 
the  person  in  whose  favour  tae  cheque  is  drawn. 


But  that  case  is  not — nor  is  sect.  19  of  16  &  17 
Vict.  c.  59,  upon  which  it  was  decided — applicable 
to  any  banker  except  the  banker  upon  nrhom  the 
cheque  is  drawn,  nor  is  sect.  60  of  the  present 
Act:  (see  Ogden  v.  Betuu,  30L.  T.Bep.  K.  S.  683; 
L.  Bep.  9  C.  P.  513 ;  and  BM>ett  v.  Priitef,  34 
L.  T.  Ect).  N.  S.  851;  1  Ex.  Div.  368.)  But 
without  further  considering  whether  the  word* 
"  without  n^ligenoe,"  in  sect.  82,  would  be  nega- 
tived by  the  mere  fact  that  &  per  pro.  indorsement 
was  taken  without  inquiry  as  equivalent  to  the 
indorsement  of  the  party  in  whose  favonr  the 
cheques  were  drawn.  I  am  of  opinicm  that  in  tJie 
circumstances  proved  in  the  present  case  the 
defendants  (even  assuming  that  they  reoerml 
payment  for  a  customer)  did  not  "  only,"  that  n, 
merely, "  receive  such  payment,"  but  that  they  did 
so  without  taking  due  and  reasonable  precantions 
in  the  interests  of  the  plaintiff,  and  therefore  not 
without  negligence;  and  so  took  a  ronrse  which 
as  against  them  left  tb^n  in  possessioo  of  a  bill 
the  indorsement  on  which  was  "  a  wholly  inope- 
rative signature  "  within  the  meaning  of  sect.  24 
Whatever  may  be  the  effect  of  taking  a  cheque  m> 
indorsed  if  it  stood  alone,  I  think  that  the  con- 
duct of  the  defendants  in  this  cose  whs  negligent. 
The  portv  who  indorsed  it  was  himself  their  cna- 
tomer ;  tliey  knew  he  was  a  commercial  travdler; 
they  knew  the  name  and  address  of  his  employer; 
nothing  would  have  been  easier  than  to  inquire 
as  to  the  extent  of  his  authority :  the  manager  and 
the  other  employe*  of  the  bonk  knew  that  the 
indorsement  was  in  his  handwriting.  The  manager 
himself  candidly  answered  that  when  they  took 
the  cheones  they  took  the  risk  of  Shakeshaft 
being  a  aishonest  person.  It  did  not  at  the  time 
occur  to  him  that  it  was  dangerous,  but  he  saw  it 
now.  In  &tct,  the  cheques  were  taken  as  cadi 
without  any  reference -to  the  manager,  but  he 
knew  of  it  immediately,  and  that  they  were 
indorsed  per  pro.  In  these  circumstances  I  think 
it  would  be  carrying  the  protection  of  faanken 
far  beyond  the  mtention  or  the  words  of  the 
Legislature,  if  I  were  to  hold  the  defendants  to 
be  entitled  to  retain  the  proceeds  of  these  cheque* 
as  against  the  plaintiff.  I  think  that  the  plointiS 
has  never  ceaseid  to  be  the  rightful  owner,  and  the 
defendants  took  them  without  any  justiflcatioo. 
The  only  case  which  I  can  find  which  seemed  to 
me  to  tell  at  all  in  favour  of  the  defendants'  con- 
tention is  Charles  v.  BlaekweU;  but  the  case  of 
Matthieuen  v.  London  and  Covmtu  Banking  Com' 
pany  (41  L.  T.  Bep.  N.  S.  36;  5  C.  P.  Div.  7)  abo 
requires  notice.  In  that  case  it  was  held  that 
sect.  12  of  89  &  40  Yict.  c.  81,  of  which  sect.  82  is 
practically  a  re-enactment,  applies  to  the  case  of 
a  banker  who  merely  collecte  the  proceeds  of  a 
cheque  for  a  customer;  but  that  was  not  the  case 
of  an  indorsement  per  pro.,  but  of  a  forg^ery  by  one 
Maddle,  who  was  not  the  customer  (rf  the  o^en- 
dants,  for  whom  they  had  collected  the  mone^. 
Moreover,  Lindley,  J.,  in  his  judgment  m 
that  case,  at  p.  17,  pmnts  oat  the  veiy 
distinction  relied  upon  by  the  plaintiffs  oonnsel 
in  this  case  when  he  says:  "The  L^pblatare 
says,  -if  you,  the  bank,  have  collected  only 
the  proceeds  of  the  cheque  for  vour  cnstomer, 
we  will  not  render  yon  responsible  for  the  pro- 
ceedf;  when  you  have  dealt  with  it  in  the  onlv  way 
in  which  as  a  matter  of  business  you  conla  deal 
with  it.  If  y^on  have  done  anything  more,  jf  TW 
have  applied  it  to  your  own  use,  that  is  another 
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mattor."  In  the  present  cane  it  was  perfectly 
aptioaal  with  the  defendants  whether  they  treated 
tne  cheques  in  question  as  their  own  or  not.  They 
chose  to  do  so  in  a  rase  where  by  inquiry  they 
might  have  ascertained  that  their  customer  was 
committing  a  fraud,  and  where  in  my  opinion 
they  oaght  to  have  made  such  inquiry.  I  do  not 
think  that  this  is  a  case  which  would  have  fallen 
within  the  decision  of  Matthieueyi  v.  Londmi  and 
County  Banking  Company,  inasmuch  as  sect.  12 
of  the  Act  upon  which  that  caae  was  decided  also 
requires  the  aljsence  of  neglieence,  which  in  that 
case  there  was  no  ground  to  impute ;  there  being 
nothing  in  that  case  to  call  attention  to  the  want 
of  anthority  of  the  indorsee,  and  the  bankers 
having  no  reason  to  dispute  the  right  of  the 
customer  for  whom  they  collected  the  proceeds. 
On  these  grounds  I  feel  l>onnd  to  give  judgment 
for  the  plaintiff  for  the  sum  which  he  claims, 
viz.,  105(.  1«.  ad.  with  costs. 

Judgmetit  for  the  plaintiff. 

Solicitor    for  the   plaintiff,  8.  F.  Taylor,   for 
Fhwier  and  Pa/je,  Wolverhampton. 

Solicitors  for  the  defendants,  Reed  and  Beed, 
for  £«e({  and  Coolc,  Bridgwater. 


QUEEN'S   BENCH   DIVISION,   IN 
BANKRUPTCY. 

Monday,  Nov.  24, 1884 
(Before  Cave,  J.) 
J{«  Fakker  ANO  Pakker  ;  Ex  parte  I'vwiv.K'SB.  (a) 
JH*da{mer  of  leate — Bighti  of  leeorid  titb-lessee— 
Vesting  order — 8eet.  &,  lub'iect.  6,  of  the  Bank- 
ruptcy Act  1883. 
P.  and  P.,  being  mortgagee*  of  certain  premitet, 
depotited  the  deed*  with  tlieir  hatikers  mj  way  of 
aeeurity  for  aii  advance.     Tkey  tlien  acquired  a 
subleate  of  tlie  preiiiiiet  from  the  leatelwuler,  and 
then  let  the  premises  to  a  third  person  for  a  term 
of  yeart  uiith  an  option  of  purcluise.     Upon  tlie 
bankrHptcu  of  P.  and  P.  the  trustee  asked  for 
leave  to  dtaclaim,  and  the  leaseholder  asked  for  an 
order  vesting  the  property  in,  him. 
Eeld,  that  the  right  order  to  make  was  one  giving 
leave  to  disclaim  subject  to  the  second  lessee's  rigid 
to  prove  against  the  estate  for  any  injury  accruing 
to  hivi  through  the  disclaimer,  and  putting  the 
mortgagees  to  their  election  telietJier  or  not  tliey 
would  within  fourteen  days  take  a  vesting  order 
to  themselves,  and,  if  they  adopted  the  latter  alter- 
native,  excluding  them  from  all  interest  in  and 
security  upon  the  property. 
Semble,  that  it  is  doubtfulxvhether  the  tcords  of  sedt. 
55,  sub-sect.  6,  of  live  Bankruptcy  Ad  ISSJ  are 
intended  to  apply  to  a  landlord. 
ArPLiCATioN  by  the  official  receiver  for  leave  to 
disclaim  aU  interest  and  right  in  the  lea.se  of 
Fisher's  Hotel,  Clifford-street,  Bone -street. 

The  bankrupts,  Messrs.  F.  and  W.  Parker, 
sdicitors,  in  Bedford-row,  were  mortgagees  of  the 
above-menti'>ned  premises,  and  in  *I879  deposited 
the  deeds  with  their  Ijankers,  Messrs.  Coutts  and 
Co.,  by  way  of  security  for  a  considerable 
advance. 

In  July  1881  they  acquired  a  sublease  of  the 
premises  from  the  Baron  d' Almeida,  who  held 
tha  premises  under  a  long  lease  for  nine  and  a 
quarter  years. 

(■)  Bcportol  br  J.  £  VOICETr,  Eaq.,  BuTl«trr.«VLsw. 


Subsequently,  ou  the  15th  Sept.  1882,  they 
entered  into  an  agreement  with  a  certain  Mr. 
Imperial!  to  let  the  pi-omises  to  him  for  a  term  of 
years,  with  the  option  of  purchasing  the  fee.  To 
this  agreement  the  Baron  d' Almeida  was  a  party. 
By  this  agreement  Imperiali  paid  lOOOi.  in  ready 
money  for  the  lease,  the  rest  of  the  purchase 
money  being  allowed  to  remain  on  mortgage. 

In  the  spring  of  1884  the  debtors  became  bank- 
rupt and  Eujsconded. 

E.  Cooper  WiUis,  Q.C.  (with  him  Linklater),  for 
the  trustee,  read  affidavits  in  support  of  the  appli- 
cation. 

E.  V.  WfUiatns  for  Mr.  Imperiali. — Any  order 
made  ought  to  be  without  prejudice  to  my  client's 
right  of  proof  for  any  damages  ho  may  suffer 
through  the  disclaimer. 

F.  C.  Willis  for  the  Baron  d' Almeida. — I  am 
instructed  to  ask,  that,  if  leave  to  disclaim  is 
given,  at  the  same  time  an  order  may  be  made 
under  sect.  55,  sub-sect,  ti  of  the  Bankruptcy  Act 
1883.  That  section  provides  that  "  the  court  may, 
on  application  by  any  person  either  claiming  any 
interest  in  any  disclaimed  property,  or  nnder  any 
liability  not  discharged  by  this  Act  in  respect  of 
any  disclaimed  property,  and  on  hearing  such 
persons  as  it  thinks  fit,  make  an  order  for  the 
vesting  of  ^e  property  in  or  the  delivery  thereof 
to  any  person  entitled  thereto,  or  to  whom  it  may 
seem  just  that  the  same  should  be  delivered  by 
way  of  compensation  for  such  liability  as  afore- 
said, or  a  trustee  for  him,  and  on  such  terms  as 
the  <:ourt  thinks  just ;  and,  on  any  such  vesting 
order  being  made,  the  property  comprised  therein 
shall  vest  accordingly  in  the  person  therein  named 
in  that  behalf  without  any  conveyance  or  assignment 
for  that  purpose.  Provided  always,  that  where 
the  property  difsrlaimed  is  of  a  leasehold  nature, 
the  court  shall  not  make  a  vesting  order  in  favour 
of  any  person  claiming  under  the  bankrupt, 
whether  as  under-lessee  or  as  mortgagee  by 
demise,  except  upon  tl^  terms  of  making  such 
person  subject  to  the  same  liabilities  and  oblisa* 
tions  as  the  liankrupt  was  subject  to  under  the 
lease  in  respect  of  the  property  at  the  date  when 
the  l)ankrui)tcy  petition  was  filed,  and  any  mort- 
gagee or  under-lessee  declining  to  accept  a  vesting 
order  upon  such  terms  shall  be  excluded  from  all 
interest  in  and  security  upon  the  property,  and  if 
there  shall  be  no  person  claiming  under  the  bank- 
rupt who  is  willing  to  accept  an  crder  upon  such 
terms,  the  couH  shall  have  power  to  vest  the 
bankrupt's  estate  and  interest  in  the  property  in 
any  person  liable  either  personally  or  m  a  repre- 
sentative character,  and  either  alone  or  jointly 
with  the  bankrupt  to  perform  the  lessee's  covenants 
in  such  lease,  freed  and  discharged  from  all 
estates,  incumbrances,  and  interests  created 
therein  by  the  bankrupt."  In  this  case,  unless  a 
vesting  order  is  made  in  favour  of  the  Baron 
d' Almeida,  he  may  be  seriously  inconvenienced  by 
other  persons  claiming  as  mortgagees.  [Cave,  J. 
— I  am  not  quite  clear  whether  the  sub- section 
applies  to  landlords,  and  whether  the  more  proper 
course  would  not  be  to  make  such  an  order  as, 
without  being  a  vesting  order,  would  exclude 
them.]  The  words  of  the  Act  are  "by  any 
person."  The  latter  part  of  the  sub-section  deals 
with  persons  claiming  nnder  the  bankrupt,  and, 
by  implication  from  it,  it  appears  as  though  the 
first  {>art  dealt  with  some  other  porsons,    I  submit 
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that,  if  your  Lordship  is  of  opinion  that  the 
mortgagees  should  be  excluded,  the  simplest 
course  would  be  to  make  an  order  vesting  the 
property  in  the  landlord. 

Cave,  J. — I  do  not  think  on  the  whole  that  this 
is  a  case  of  such  a  character  that  a  resting  order 
ought  to  be  made,  and  for  this  reason,  that  I  am 
not  certain  that  the  words  of  the  section  [his 
Lordship  here  read  the  words]  are  applicable  to 
the  ca«e  of  a  landlord,  especially  where,  as  in  this 
case,  the  thing  which  is  disclaimed  is  a  lease,  that 
is  to  say,  a  term  of  years  in  which  the  landlord 
has  no  interest.  Turning  to  the  special  words  of 
the  Act,  the  section  is  confined  to  "  any  disclaimed 
property,"  and  does  not  specify  or  say  "  any 
property  to  which  disclaimer  may  possibly  relate. 
ITnder  the  circumstances,  therefore,  I  think  the 
proper  coarse  will  be  to  exclude  the  mortgagees 
from  any  and  all  interest  in  and  security  upon 
the  property' concerned  in  the  present  applica- 
tion unless  they  shall  within  a  period  of  fourteen 
days  make  their  election  whether  they  will  them- 
selves take  a  vesting  order  under  sub-sect.  6  of  sect. 
55.  Order  as  follows :  Leave  to  the  trustee  to  dis- 
claim, with  liberty  to  Mr.  Imperiali  and  the  land- 
lord to  prove  for  any  damage  which  they  may 
suffer  through  the  disclaimer,  with  costs  of  all 
parties  out  of  the  estate.  I  feel  compelled,  how- 
ever, to  remark,  for  the  second  tim%  that  this 
court  does  not  sit  for  the  purpose  of  helping 
either  the  official  receiver  or  the  trustee  in  simple 
matters  relating  to  the  management  of  tixe  estate, 
but  for  a  judicial  purpose,  that  is  to  say,  to  decide 
questions  of  law  which  may  arise  between  the 
parties.  When  there  is  not  any  questions  of  law 
arising  there  is  no  justification  for  coming  to  the 
court. 

Solicitors 4  LinhlcUer  and  Co.;  Beyroux,  Phillips, 
and  Co.-i' H. Uontagxie. 


PROBATE,    DIVORCE,   AND   ADMIRALTY 

DIVISION. 

ADMISALTT  BUSINESS. 

Friday.  Nov.  14, 1884. 

(Before  Butt,  J.) 

ThiCltbach.  (a) 

Colh'sion — "  Narrow  channel" — Falmouth  Harhottr 

— Reg^dations  for  Preventitw  CoUigiont  at  Sea, 

1880,  art.  21. 

Art.  21  of  the  Eegulationt  for  Preventing  Colli- 
siont  at  Sea  1880,  providing  that  "  in  narrow 
channel!  every  tteamship  bImII,  to/ien  it  i$  safe 
and  ^acticable,  keep  to  thai  side  of  the  fairway 
m-  mrd-channel  which  lies  on  the  starboard  side  of 
such  ship,"  applies  to  a  steamship  entering  and 
passing^  vp  Falmouth  Harbour,  and, if  a  steamer 
going  into  that  harbmir  keeps  to  the  side  of  the 
channel  whichUes  on  her  port  hand,  she  violates 
the  regtiUitiorts. 

This  was  a  damage  action  in  rem  instituted  by 
the  owners  of  the  British  steamship  Cheetftd, 
against  the  owners  of  the  French  steamship 
Ulydaeh  to  recover  compensation  for  damages 
sustained  by  reason  of  a  collision  between  the  two 
vessels  on  Sept.  8, 1884,  in  Falmoath  Harbour. 

The  defendants  counter-claimed. 

The  facts  alleged  on  behalf  of    the  plaintiffs 

(a)  Brport«d  by  J.  P.  Abfinall  «nd  F.  W.  Baikis,  Eaqn., 
BaiTlMen-at-L>w. 


were  as  follows :— Shortly  before  4.30  a.m.  on 
Sept.  8, 1884,  the  steamship  Cheetfui,  of  642  tons 
register,  and  laden  with  a  guaeral  cargo,  was 
approaching  Falmouth  Harbour,  at  the  speed  of 
aoout  nine  knots,  on  a  voyage  from  Liverpool  to 
London,  rid  Falmouth,  the  weather  being  fine 
and  clear,  the  tide  about  flood,  and  the  wind* 
light  breeze  from  the  westward.  Her  regulation 
lights  were  duly  exhibited  and  burning  brigfathr, 
and  a  good  look-out  was  being  kept  on  board.  Li 
these  circumstances,  when  the  Cneetful  was  head- 
ing about  N.N.E.  and  approaching  the  harbour 
at  a  short  distance  from  Pendennis  Point,  making 
for  the  pier,  the  green  and  masthead  lights  of  a 
steamship,  which  proved  to  be  the  Clydaek,  were 
observed  bv  those  on  the  Cheerful  distant  about 
a  mile  ana  bearing  -about  a  point  on  their  star- 
board bow.  About  this  time  the  engines  of  the 
Cheerful  were  reduced  to  half  speed.  Whenaboat 
off  Pendennis  Point  the  engines  of  the  Cheetfti 
were  put  to  slow  and  her  helm  starboarded  a  little 
to  keep  along  the  land  and  make  the  pier.  The 
two  vessels  were  in  a  position  to  pass  each  other 
in  safetv  starboard  side  to  starSoard  side,  bnt 
when  tne  masthead  and  green  lights  of  ths 
Clydach  were  about  three  points  on  the  starboard 
bow  of  the  Cheerful,  and  were  distant  about  150 
yards,  her  red  light  came  into  view  and  her  green 
was  shut  in,  rendering  a  collision  imminent.  The 
engines  of  the  Cheerful  were  immediately  reversed 
full  speed,  her  whistle  was  blown,  and  the  Clydaek 
was  loudly  haUed  to  starboard  her .  helm  and 
reverse  her  engines^  but  she  came  on,  and  with 
her  stem  struck  the  Cheerful  a  violent  blow  on  the 
starboard  quarter,  cutting  her  down  below  the 
water's  edge  and  sinking  her. 

The  facts  alleged  on  behalf  of  the  defendants 
were  as  follows: — Shortly  before  4.15  a.m.  the 
French  screw  steamship  Clydach  of  620  tons 
register,  laden  with  »  cargo  of  iron  ore,  was 
leaving  Falmouth  Harbour  by  the  channel  nearest 
to  Pendennis  Pbiiitj  and  was  keeping  to  that  side 
of  the  fairway  which  lay  on  her  starboard  hand. 
The  Clydach  was  heading  about  S.  by  W.,  and 
was  making  about  three  knots  an  hour. '  The 
reflation  lights  were  duly  exhibited  and  burning 
brightly,  and  a  good  look-out  was  being  kept  on 
board  her.  Under  these  circumstances  tne  mast- 
head, then  the  red  and  then  the  green  lights  of 
the  Cheerful  were  seen  at  almost  the  same  moment 
about  a  mile  and  a  half  distant,  bearing  right 
ahead  of  the  Clydach.  The  helm  of  the  Cly£idi 
was  ported  and  her  whistle  blown.  The  green 
light  of  the  Cheerful  was  shut  in,  and  the  two 
vessels  were  then  in  a  position  to  pass  clear,  port 
side  to  port  side.  The  helm  of  the  Clydadt  was 
then  steadied.  The  vessels  continued  to  approach 
each  other,  and  would  have  passed  port  side  to 
port  side,  when  the  Cheerful  suddenly  opened  her 
green  light  and  shut  in  her  red,  as  it  unoer  a  star- 
board helm,  and  caused  imminent  danger  i^ 
collision.  The  engines  of  the  Clydaeh  were  at 
once  stopped  and  put  full  speed  astern,  hot  the 
Cheerful  approached,  and,  with  her  starboard  side 
abreast  of  the  mainmast,  struck  the  stem  of  the 
Clydach,  causing  much  damage.  The  defendants 
charged  the  plaintiffs  with  breach  of  arts.  18  and. 
21  of  the  Regulations  for  Preventing  CoUisiaos  i*  \, 
Sea. 

Art.  21    of   the   Bcf^^ulations  for  Preventing 
Collisions  at  Sea  1880  is  as  follows : 

In  nanow  ehoiiads  eraiy  stsainitjp  aliall.wlMBitii 
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mi*  tad  pnuitiaaiU*,  keep  to  that  side  of  the  iairwj  or 
aiU.4ihaiuiel  whioh  lies  <m  tlte  itarboud  lide  of  looh 
lUp. 

The  entrance  to  Falmoath  Harbour  is  divided 
Inr  Black  Bock  into  two  channels,  the  Western  and 
the  Eastern.  Pendennis  Point  is  at  the  western 
entrance  to  the  harbour.  It  was  admitted  by  the 
plaintiffs  that  the  Cheerful  was  entering  the 
oarboar  on  the  western  side  of  the  West  Channel. 

During  the  plaintiffs'  case  evidence  was 
tendered  to  prove  that  it  was  the  practice  for 
vessels  entering  Falmouth  Harbour  to  enter  ou 
the  western  side  of  the  West  ChanneL  In  support 
{A  the  evidence  it  was  contended  that  it  should  be 
admitted,  because  it  showed  that  it  was  not  "  safe 
and  pntcticable "  for  the  Cheerful  to  enter  the 
harbour  on  the  eastern  side,  inasmuch  as  by  so 
doing  she  would  embarrass  other  vessels,  who, 
knowing  the  practice,  would  not  expect  to  meet 
a  vessel  entering  on  the  eastern  side  ;  and  that, 
moreover,  the  existence  of  such  a  practice  would 
toid  to  prove  negligence  on  the  part  of  those  on 
the  Clycutck,  who,  knowing  the  practice,  should 
therefore  have  been  prepared  to  manoeuvre  for  a 
ship  entering  on  the  western  side. 

As  against  the  evidence  being  admissible  it  was 
contended  that  a  practice  contrary  to  the  provi- 
sions contained  in  the  Begulations  is  inadmissible ; 
and  that,  moreover,  the  Clydaeh  being  a  French 
ship,  those  on  board  of  her  would  know  nothing 
of  tM  practice. 

Butt,  J,  admitted  the  evidence. 

The  plaintiffs  also  called  evidence  to  prove  that 
a  considerable  number  of  vessels  anchored  in  the 
eastern  portion  of  the  harbour. 

It  was  agreed  that  the  place  of  collision  was 
about  three  cables'  lengths  north  of  aline  between 
Black  Bock  and  Pendennis  Point*. 

Dr.  Pkiaimore  (with  him  T.  T.  BuehmU)  for  the 
plaintiffs. — ^The  2l8t  article  of  the  Begulations 
ceased  to  apply  after  the  Oheetfal  had  passed  the 
Black  Bock,  which  is  at  the  entrance  to  the 
harbour.  The  collision  took  place  in  the  harbour, 
whore  the  "  narrow  channel  "  ruieJa  not  applicable. 
Even  assuming  it  to  be  applicable,  it  was  necessary 
for  the  Gheerfid,  bound  as  she  was  for  the  pier, 
to  cross  over  to  the  western  -side  of  the  harbour. 
Moreover,  the  circumstances  of  the  case  were  such 
as  to  render  it  unsafe  and  impracticable  for  the 
Cheerftd  to  have  entered  on  the  eastern  side. 
[BcTT,  J. — It  would  require  very  strong  circum- 
stances to  excuse  a  departure  from  the  Begnla- 
ticms.]  '  It  has  been  proved  that  a  large  number 
of  vessels  anchor  on  the  eastern  side  of  the 
harbour,  and  that  there  was  a  practice  to  enter  on 
the  western  side,  and  therefore  it  was  not  "  safe 
and  practicable  "  to  enter  on  the  eastern  side. 

Myhtrgh,  Q.C.  (with  him  BtUbbt),  for  the  defen- 
dants, were  not  called  upon. 

Butt,  J. — ^This  appears  to  all  of  us  to  be  a  very 
clear  case.  It  is  a  case  of  ^o  steamships 
approaching  one  another  from  opposite  directions, 
the  Cheerful  going  in  and  the  Clydaeh  coming  out 
of  Falmouth  Barbour.  At  the  outset  one  of  these 
vessels,  the  Cheetful,  was  to  seaward  of  the  other, 
and  the  other  was  inside  the  narrow  channel 
between  Pendennis  Point  and  the  Black  Bock. 
The  Cheerful,  in  direct  violation  of  the  inter- 
national rules  contained  in  art.  21  of  the  Begula- 
tious  for  Preventing  Collisions  at  Sea,  was  enter- 
ing and  passing  through  that  channel  on  the 
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wrong  aide;  that  is  to  say,  she  insisted  '.on 
keeping  on  that  side  which  my  on  her  port  hand, 
insteaa  of  keeping  on  that  side  which  lay  on  her 
starboard  hand.  Her  own  captain  says  that  he 
saw  the  lights  of  the  Clydaeh  coming  out  of  the 
harbour  somewhat  more  than  a  point  ou  his  star- 
board bow,  and  about  a  mile  distant.  What  was 
his  duty  under  those  circumstances  P  His  impera- 
tive duty  was  to  keep  to  the  starboard  side  ol  the 
channeL  There  is  only  one  way  iu  which  he 
could  excuse  bis  departure  from  following  that 
course,  i.e.,  by  sho string  that  under  the  circum- 
stances it  was  not  safe  and  practicable  for  him  to 
obey  the  rule.  Is  there  any  reason  appearing 
from  the  evidence  whioh  tends  to  such  a  conclu- 
sion P  The  onlv  suggested  reason  offered  as  making 
it  unsafe  and  impracticable  to  obey  the  rale  was 
the  presence  of  the  lights  of  the  Clydaeh  on  hia 
starboard  bow.  Where  were  those  lii^hts  when  he 
first  saw  them  P  They  were  so  nearly  ahead  and 
at  such  a  distance  that  there  could  not  have  been 
the  slightest  risk  in  his  crossing  to  the  starboard 
side  of  the  channel.  Of  course  it  is  said  that  the 
lights  visible  were  white  and  green,  and,  as  the 
green  was  on  the  starboard  bow  of  the  Clydaeh,  it 
was  not  then  a  position  of  danger.  But  with  that 
I  do  not  agree.  The  Clydaeh  was  coming  out  of 
the  harbour,  and,  as  she  comes  out,  she  would  be 
extremely  likely  to  show  her  green  light  to  a  vessel 
coming  in ;  but  that  does  not  in  itself  show  any 
probability  or  tasj  disposition  on  her  part  to  keep 
on  that  side  of  the  channel  which  lay  on  her  port 
hand,  or  to  pass  an  incoming  vessel  starboard  side 
to  starboard  side.  Therefore,  no  reason  has  been 
shown  why  the  master  of  the  Cheerful  should  not 
have  obeyed  the  directions  contained  in  art.  21 
of  the  B^;ulations  for  Preventing  Collisions  at 
Sea.  The  master  of  the  Cheerful  is  therefore  to 
blame  at  the  very  outset.  We  moreover  believe 
the  story  told  by  the  master  of  the  Clydaeh,  that 
he  ported  his  h^m  to  obey  the  rule,  when  he  was 
at  considerable  distance  from  the  Cheerful.  We 
think  that  the  wrongful  starboarding  of  the 
Cheerful  was  the  immediate  cause  of  the  collision : 
bat  I  think  the  whole  of  the  difficulty  wa«  caused 
by  the  master  of  the  C^«i^{  wilfully  disregarding 
the  directions  contained  in  art.  21.  Under 
these  circumstances  I  have  no  hesitation  in  saying 
that  the  Cheerful  is  alone  to  -blame  for  the 
collision. 

Solicitors  for  the  plaintiffu,  Pritchard  and  Som. 

Solicitors  for  the  defendants,  Stokee,  8aunder$, 
and  Stoke*. 


SuDicial  dCoimnitteeof  iift  $rtbs  Council,. 

June  18, 19,  and  July  12, 1884. 
(Present :  The  Bight  Hons.  Lord  Watson,  Sir 
Barnes  Peacock,    Sir   Bobkrt  Coujkb,    Sir 
'     BiCHABD  Couch,  and  Sir  Asthck  Hobhovsk.) 
Bko.  v.  Doutbe.  (a) 

ON    APPEAL   TKOM   THE    SrPREME    COUKT    OP    CANADA. 

Law  qf  Canada — Righ*  "/  harrlater  fo  sue  forfeen 
— Prqfeitional  remuneration. 

Where  a  thiUed  practitioner  is,  by  law  and  the 
cuetom  of  hit  profession,  entitled  to  daim  and 
recover  payment  for  his  professional  loork,  those 
who  engage  his  services  must  he  held  to  e»nploji 

(a)  Baportad  I?  C.  K.  KaIiDks,  Eaq.,  'BwttiUgntflAw. 
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him  upon  the  usual  terms  aeeording  to  tciKieh 
«uc&  aerviees  wre  rendered,  in  tlie  dbience  ofaiiy 
sHfmlatum  to  tlie  eontranj ;  and  where  the  eon- 
tract  of  employment  is  silent  as  to  remuneration 
it  imui  be  taken  to  be  an  implied  condition  that 
he  it  to  be  remunerated  for  his  aeroiees  upon  the 
same  terms  upon  which  they  are  usually  rendered. 

The  Canadian  Government  at  Ottaxoa  in  the 
province  of  Ontario  retained  the  respondent,  a 
member  of  the  Quebec  Bar,  to  act  as  thdr  counsel 
before  a  commission  sitting  at  Halifax  in  Nova 
Seotia.  By  the  law  of  Quebec  a  member  of  the 
Bar  is  entitled  to  sue  for  his  fees,  but  in  Ontario 
and  Nova  Scotia  tJie  English  rule  prevails,  and 
he  cannot  do  so. 

Held  (o^rming  the  judgment  of  the  eoiirt  bdow), 
that  the  respondent  could  recover  as  upon  a 
qttaMtu,m  meruit  in  respect  of  the  sen)  ices  ren- 
dered by  him. 

This  was  an  appeal  from  a  jud^ent  of  the 
Supreme  Court  of  Canada  dismiasmg  an  appeal 
from,  the  Exchequer  Court  of  Canada,  and  con- 
firming a  judgment  of  that  conrt  whidi  awarded 
to  the  respondent  the  snm  of  S8000  and  interest 
(in  addition  to  $8000  previously  paid)  for  profes- 
sional services  in  connection  with  the  Fisheries 
Commission,  under  the  Treaty  of  Waahington, 
rendered  to  the  Government  of  Canada  by  the 
respondent  as  a  Queen's  Counsel. 

The  main  point  of  law  involved  in  this  appeal 
was  whether  a  member  of  the  Bar  of  the  province  of 
Quebec,  and  one  of  Her  Majest^s  Counsel,  can  by 
petition  of  right  recover  from  Her  Majesty,  upon 
»  quantum  meruit,  payment  for  services  rendered 
b^  him  as  such  counsel  to  Her  Majesty  under  the 
orcnmstances  set  forth  in  the  eviaraice. 

This  farther  question  was  also  raised,  viz., 
Whether  it  was  the  law  of  Quebec,  of  Oatu*io,  of 
TSavA  Scotia,  or  of  England,  which  governed  th« 
ri^ts  of  the  parties. 

By  art.  22  of  the  Treaty  made  in  1871  between 
Her  Majesty  and  the  United  States  of  America, 
provisions*  were  made  for  the  impointment  of 
commissioners  for  ascertaining  the  amount  of 
compensation  to  be  paid  by  the  -Government  of 
the  United  States  to  the  Government  of  Her 
Majesty  in  return  for  certain  fishing  privileges 
accorded  by  the  treaty  to  the  citizens  of  the 
United  States. 

By  art.  23  of  the  treaty  it  was  provided  that 
the  commission  should  meet  in  the  city  of  Halifax, 
Nova  Scotia.  r 

The  respondent  was  retained  by  thq  Govern- 
ment of  Canada  to  act  as  one  of  the  counsel  for 
the  Crown  before  the  said  commission,  and  he 
did  act  as  such  counsel. 

The  respondent  was  paid  by  the  Government 
the  sum  of  $8000  for  his  services  and  expenses, 
but  being  dissatisfied  with  that  amount,  he  filed 
»  petition  of  right  in  the  Exchequer  Court  of 
Canada,  pursuant  to  an  Act  of  the  Parliament  of 
Canada  called  the  Petition  of  Bight  Act  1876, 
and  claimed  from  the  Crown  the  sum  of  (10,000 
for  his  services  as  such  counsel,  in  addition  to 
the  $8000  already  paid. 

The  Attorney- General  of  Canada,  on  behalf  of 
Her  Majesty,  filed  a  statement  of  defence,  and 
denied  the  respondent's  right  to  recover  more 
thaa  the  amount  already  paid  to  him,  and  denied 
his  right  to  proceed  by  petition  of  nght  for  the 
recovery  of  fees  as  counsd. 


On  the  17th  May  1880  the  respondent  filed  his 
replication,  and  on  the  19th  May  1880  issue  was 
joined. 

On  the  8th  Sept.  1880  the  matter  came  on  {in- 
trial  before  Foumier,  J.  in  the  Bxcheqner  CSoort 

On  the  12th  Jan.  1881  Foamier,  J.  gave  jndf- 
ment,  declaring  that  the  respond«it  was  entitled 
to  receive  from  the  Crown  the  snm  of  $8000  and 
interest  thereon  from  the  29th  Aug.  1879  (beinff 
the  date  when  the  petition  of  right  was  receired 
by  the  Secretary  of  State  of  Canada)  and  his 
costs  of  suit. 

From  this  judgment  the  Attomey-Genend  of 
Canada,  on  bdtialf  of  Her  Majesty,  appealed  to  the 
Supreme  Court  of  Canada,  and  on  ue  16th  sad 
17th  Nov.  1881  the  appod  was  argned  before  the 
full  court,  and  on  the  13th  May  1882  jndgmeot 
was  given. 

The  Conrt  (consisting  of  six  judges)  was  emully 
divided,  and  the  result  was  that  the  apMsl  wis 
dismissed  with  costs.  Bitchie,  C.J.  ana  Strong 
and  Gwynne,  JJ.  were  in  favour  of  allowing  the 
appeal,  while  Foumier,  Henry,  and  Tasdieraw, 
JJ.  thought  it  should  be  dismissed. 

The  decisions  of  the  learned  judges  proceeded 
on  different  grounds. 

Bitchie,  C.J.  held  that  the  alleged  agreement  on 
which  the  petition  was  founded  was  made  it 
Ottawa  in  Ontario  for  services  to  be  performed 
in  Nova  Scotia,  that  therefore  it  was  not  subject 
to  the  law  of  Quebec,  and  that  according  to  the 
law,  both  of  Ontario  and  Nova  Scotia,  a  barristo' 
could  not  maintain  an  action  for  fees,  and  thit 
therefore  the  petition  did  not  lie,  and  the  tijiped 
should  be  allowed. 

Strong,  J.  held  that  the  terms  of  the  alle^ 
agreement  showed  only  an  honorary  undertaking 
on  the  part  of  the  Crown,  that  no  action  eonld  be 
brought  on  this,  and  that  thereto*  Mr.  Dontre 
was  entitled  to  recover  only  his  aotoal  expeniei. 

Gwynne,  J.  held  that  by  the  law  of  Qnebes 
counsel  can  recover  for  fees  stipulated  for  hj 
express  agreement,  that  it  was  doubtful  whether 
they  could  do  so  according  to  the  law  of  Ontaria 
that  the  alleged  agreement  was  governed  by  die 
law  of  Ontario,  bnt  that,  inasmuch  as  by  the 
Petition  of  Bight  Act  the  subject  ia  denied  vn 
remedy  against  the  Crown  in  any  case  in  whidi 
he  would  not  have  been  entitled  to  soch  remedy 
in  England  under  similar  circumstances,  and  by 
the  law  in  force  in  England  before  23  A  24Tict 
o.  34,  counsel  could  not  in  England  have  enfcned 
payment  of  fees  against  the  Crown,  the  petitioa 
did  not  lie.  ____i 

Fonmier,  J.  adhered  to  his  opinion  expresMd 
in  the  court  below,  which  was  to  the  effect  thtt 
a  counsel  could  sae  for  fees  under  an  agreenuot 
according  to  the  law  both  of  Quebec  and  Ontario, 
and  that  the  alleged  agreement  entitled  him  to  a 
reasonable  remuneration,  which  the  learned  judge 
fixed  at  $8000  with  interest  from  the  29th  Aug. 
1879  only.  The  learned  judge  farther  held  tkit 
the  alleged  agreement  was  made  under  the  aiith»' 
rity  of  the  25th  article  of  the  Trerty  of  Wishing 
ton  and  of  the  Canadian  Act,  36  Vict.  c.  2,  whidi 
in  the  opinion  of  the  learned  jadge  incorporated 
the  Fishery  articles  of  that  treaty,  and  that  the 
25th  article  imposed  on  each  of  the  high  contnct- 
ing  parties  the  oUigotion  to  pay  the  gooiikI 
retained  by  them  to  prepare  and  snpfMrt  their 
case.  The  words  of  the  2Sth  article  of  the  tmtj 
to  which  the  loamad  jadge  appears  to  refer  an 
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as  follows :  "  Each  of  the  high  contracting  par- 
ties shall  par  its  own  conimiBsioner  and  agent  or 
eonnsel.  All  other  expenses  shall  be  defrayed  by 
the  two  Governments  m  equal  moieties." 

Henry,  J.  agreed  in  substance  with  Foumier,  J. 

Taschereau,  J.  also  agreed  in  substance  with 
Fonniier,  J.  except  that  ne  held  that  the  employ- 
ment of  the  respondent  was  governed  by  the  law 
of  Quebec  only. 

Leave  to  appeal  to  Her  Majesty  in  Council  was 
given  by  Order  in  Council  dated  the  4th  Feb.  1883. 

The  SolieUor-ae»»rdl  (Sir  F.  Herschell,  Q.C.) 
and  Jvune  appeared  for  the  appellant,  and  con- 
tended that  um  contract  must  be  governed  either 
by  the  law  of  Ontario  or  that  of  Nova  Scotia,  and 
that  therefore  the  respondent  could  not  recover. 
See 

ChMltrtd  MtrcantOe  Bank  of  India  v.  IfttlterlnmdM 

India  SUam  Navigation  Company,  10  Q.  B.  Div. 

521 ;  48  L.  T.  Bep.  N.  S.  546; 
Jceoiw  V.  Cridit  iyormait,  12  Q.  B.  Dir.  S89 ;    SO 

L.  T.  Bq>.  V.  8.  IM. 
Even  by  the  law  of  Quebec  a  counsel  cannot 
recover  upon  a  quantum  meruit,  and  here  the 
evidence  shows  that  it  was  the  intention  of  the 
parties  to  deal  upon  the  footing  of  a  honorarium. 
Admitting  that  by  the  law  of  Quebec  the  respon- 
dent might  have  sued  a  subject  for  his  fees, 
nevertheiees  he  cannot  proceed  against  the  Crown 
by  petition  of  right. 

MeLeoi  FtUlarton,  for  the  respondent,  argued 
that  the  case  was  governed  by  the  law  of  Quebec, 

Jetme  was  heard  in  reply. 
At  the  oonolusion  of  the  arguments  their  Lord- 
ihipa  took,  time  to  consider  their  judgment. 

July  12. — ^Their  Lordships'  judgment  was  de- 
livered by 

Lord  Watsojt. — On  the  l.st  Oct.  187-5  the  Govern- 
ment of  Canada  addressed  and  sent  to  the 
respondent,  Joseph  Dontre,  a  letter,  signed  by 
Mr.  Bernard,  the  deputy  Minister  of  Justice,  in 
the  following  terms  :  "  Sir,  —  The  Minister  of 
Justice  desires  mo  to  state,  that  the  Government 
being  desirous  to  retain  counsel  to  act  for  them 
gpon  the  proceedings  in  connection  with  the 
Fishery  Commission  to  sit  at  Halifax  under  the 
IVeaty  of  Washington,  he  will  be  glad  to  avail 
himself  of  your  services  as  one  of  such  counsel,  in 
conjunction  with  Messrs.  Samncl  R.  Thomson,  Q.C. 
and  Robert  L.  Weatherbee,  barrister,  of  Halifax. 
The  Minister  will  be  glad  to  know  whether  you 
are  willing  to  act  in  that  capacity,  and  in  that  case 
to  place  you  in  communication  with  the  Depart- 
ment of  Marine  and  Fisheries  upon  the  subject." 
Upon  receipt  of  this  letter,  the  respondent 
wrote,  in  rroly,  that  he  would  act  as  requested. 
The  respondent  is  a  member  of  the  Quebec 
section  of  a  body  of  legal  proctitianers  incorpo- 
rated by  cap.  72  of  the  Consolidated  Statutes  of 
Lower  Canada,  under  the  title  of  the  "  Bar  of 
Lower  Canada."  By  the  terms  of  the  statute, 
each  member  of  the  Bar  is  admitted  to  practise  as 
"advocate,  barrister,  attorney,  solicitor,  and  proc- 
tor at  law ;"  and  no  person,  except  a  member  of 
the  Bar,  duly  admitted,  is  entitled  to  conduct 
business,  in  any  of  these  capacities,  before  the 
courts  of  Lower  Canada.  Every  member  of  the 
Bar  must  be  registered  in  the  district  where  he 
intends  to  practise;  and  he  becomes  answerable 
for  his  conduct  to  the  council  of  that  district, 
being  liable,  in   case  ot  his  offending  against 


professional  rule  or  etiquette,  to  censure  or  to 
suspension  from  office  for  any  period  not  exceed- 
ing a  twelvemonth.  It  is  not  matter  of  diaputo 
that,  according  to  the  law  of  Quebec,  a  member 
of  the  Bar  is  entitled,  in  the  absence  of  special 
stipulation,  to  sue  for  and  recover  a  quantum 
meruit  in  respect  of  professional  services  ren- 
dered by  him,  and  that  he  may  lawfully  contract 
for  any  rate  of  remuneration  which  is  not  confru 
bono*  mores,  or  in  violation  of  the  rules  of  tha 
Bar.  But  it  is  asserted  for  the  appellant  that, 
by  the  law  of  Ontario,  the  province  in  which 
Ottawa,  the  seat  of  Government,  is  situated,  a 
counsel  cannot  sue  for  his  fees,  and  that  ha  is 
under  the  same  disability  according  to  the  law  of 
Nova  Scotia,  where,  according  to  art.  23  of  th» 
treaty,  the  Commission  was  to  meet.  In  support  o{ 
that  contention,  counsel  for  the  appellant  referred 
to  the  opinion  of  Harrison,  CJ.  in  McDougaU 
V.  Campbell  {a  IT.  C.Q.B.332),  as  correctly  expres- 
sing the  law  of  Ontario ;  but  they  mainly  relied 
upon  the  proposition  that,  in  those  provinces  ot 
the  Dominion  where  the  common  law  of  England 
prevails,  members  of  the  Canadian  Bar  can  neither 
nave  action  for  their  fees  nor  make  a  valid  agree- 
ment as  to  their  remuneration  unless  that  right 
has  been  conferred  upon  them  by  statute.  In  these 
circumstances,  it  was  maintained  that  the  right 
of  the  respondent  to  sue  for  his  fees  must  depend 
either  upon  the  law  of  Ottawa,  the  loout  eontradui, 
or  upon  the  law  of  Nova  Scotia,  the  loeut  lohitionit, 
and  that  in  neither  case  was  any  suit  competent  to 
him.  Were  it  necessary  to  decide  all  the  points 
thus  taken  by  the  appellant,  questions  of  much 
nicety  would  arise.  It  is  by  no  means  clear  either 
that  Ottawa  was  the  locua  eontraetv^,  or  that  Nova 
Scotia  was,  in  a  strict  sense,  the  lociu  solutionia. 
It  is  at  least  a  plausible  view  of  the  case  that  the 
contract  was  completed  in  Quebec  at  the  moment 
of  time  when  the  respondent  posted  his  letter 
accepting  the  employment  offered  him  by  tho 
Minister  of  Justice.  On  the  other  hand,  although 
the  Commission  was  to  sit  at  Halifax,  it  is  per- 
fectly plain  that  the  work  expected  of  the  respon- 
dent, and  actually  performed  by  him,  was  by  no 
means  confined  to  advocacy  of  the  Dominion, 
claims  during  the  sittings  of  the  Commission. 
His  employment  was  not  limited  to  what  would, 
in  this  country,  be  considered  the  proper  duties 
of  a  counsel,  out  embraced  the  work  of  an  agent 
or  solicitor ;  in  point  of  fact,  he  was  employed  to 
prepare  the  case  of  the  Dominion  Government,  as 
well  as  to  argue  in  their  behalf.  That  such  was 
the  understanding  of  both  parties  may  be  inferred 
from  the  known  professional  status  of  the  respon- 
dent, as  well  as  from  the  fact  that,  in  pursoanca 
of  the  so-called  retainer  of  the  Ist  Oct.  1875,  the 
respondent  had  papers  sent  him,  and  was  engaged 
at  Quebec  during  eighteen  months,  with  occasional 
visits  to  Ottawa,  in  collecting  and  putting  in  shape 
materials  for  framing  and  supporting  the  claim 
which  was  to  be  urged  before  the  Commission. 
Then,  as  regards  the  other  questions  of  law  raised 
by  the  appellant,  there  is  much  difficulty.  Their 
ijordships  are  wUling  to  assume  that  the  law  of 
England,  so  far,  as  it  concerns  the  right  of  the 
Bar  of  England  to  sue  or  make  agreements  for 
payment  of  their  fees,  was  rightly  applied  in  the 
case  of  Kennedy  v.  Broun  (13  C.  B.  N.  S.  677); 
but  they  are  not  prepared  to  accept  all  the  reasons 
which  were  assigned  for  that  decision  in  the  judg- 
ment of  Erie,  CJ.    It  appears  to  them  that  the 
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decision  may  be  supported  by  usage  and  the 
pecaliar  constitution  of  tbe  English  Bar,  without 
attempting  to  rest  it  upon  general  considerations 
of  public  policy.  Bven  if  these  considerations 
were  admitted,  their  Lordships  entertain  serious 
doubts  whether,  in  an  En^lisn  colony  where  the 
common  law  of  England  is  in  force,  they  could 
have  any  application  to  the  ca«e  of  a  lawyer  who 
is  not  a  mere  advocate  or  pleader,  and  who  com- 
bines in  his  own  person  the  various  functions 
which  are  exercised  by  legal  practitioners  of 
every  class  in  England,  all  of  whom,  the  Bar 
alone  excepted,  can  recover  their  fees  by  an  action 
at  law.  But  it  is  unnecessary,  in  the  view  which 
their  Lordships  take  of  this  case,  to  decide  any  of 
the  qaestiotiB  which  were  raised  by  the  argument 
for  tne  appeHant.  The  right  of  the  roepondent  to 
sue  for  remulieration  does  not  appear  to  them  to 
depend  either  npon  the  law  of  the  place  where  the 
employment  was  pven,  or  upon  the  law  of  the 
locality  within  which  it  was  to  be  performed. 
When  an  advocate  or  other  skilled  practitioner  is, 
by  law  and  the  custom  of  his  profession,  entitled 
to  claim  and  recover  payment  for  his  professional 
work,  those  who  engage  his  services  must,  in  the 
absence  of  any  stipulation  to  the  contrary,  express 
or  implied,  be  held  to  have  employed  him  upon 
the  usual  terms  according  to  which  such  services 
are  rendered.  That  is  the  implied  condition  of 
every  contract  of  emplo^rment  which  is  silent  as 
to  remuneration ;  and  it  is  a  condition  dependent 
npon  the  professional  status  and  rights  of  the 
person  employed,  and  not  upon  the  law  of  the 
place  where  his  services  are  to  be  given,  so  long 
as  he  is  employed  in  his  professional  capacity.  A 
member  of  the  Bar  of  England,  in  acooraance 
with  the  law  uf  that  country  and  the  rules  of  the 
profession  to  which  he  belongs,  renders  and  pro- 
fesses to  render  services  of  a  purely  honorary 
character.  If,  in  his  professional  capacity  as  an 
English  barristor,  he  accepted  a  retainer  to  appear 
and  argue  before  commissioners  or  arbitrators  in  a 
foreign  country,  by  whose  law  counsel  practising 
in  its  regular  courts  were  permittea  to  have 
snit  for  their  fees,  that  would  notgive  him  a  right 
of  action  for  his  honoraria.  lus  client  would 
have  a  conclusive  defence  to  such  an  action,  on 
the  ground  that  he  was  employed  as  a  member  of 
the  English  Bar,  and,  by  necessary  implication, 
upon  the  same  terms  as  to  remuneration  upon 
wnich  members  of  that  bar  are  understooa  to 
practise.  The  respondent  is  a  member  of  the 
Quebec  section  of  the  Bar  of  Lower  Canada,  and 
it  was  in  that  capacity  that  he  was  retained  by 
the  Government  as  one  of  their  counsel  before  the 
Fisheries  Commission.  The  respondent  has  the 
rank  of  Queen's  Counsel  conferred  on  him  by 
patent;  bnt  that  circumstance  does  not  appear 
to  their  Lordships  to  affect  the  present  case.  It 
gave  him  a  certain  precedence  in  a  question  with 
other  members  of  his  Bar,  but  it  made  no  change 
in  the  duties  and'  obUgationa  incumbent  on 
him  as  a  practising  member  of  the  Bar,  or  in 
his  privileges  as  such,  including  the  right  to  sue 
for  his  fees.  'Die  retaining  letter  of  the  1st  Oct. 
1875  makes  no  mention  of  fees,  and  their  Lord- 
ships arc  accordingly  of  opinion  that  it  must  be 
held  to  have  been  an  implied  condition  of  the 
employment  thereby  offered  that  the  respondent 
was  to  be  remunerated  for  his  services  upon  the 
same  terms  on  which  these  services  were  rendered 
to  clients  in  Quebec.  The  respondent  was  engi^ed 


and  undertook  to  g^  to  Halifax  as  a  Quebec  oonn- 
sel,  subject  to  the  same  rules  of  his  Bar  by  which 
his  conduct  as  a  lawyer  was  rejpilated  in  Quebec, 
and  it  would  be  a  Strang  result,  if,  retaining  bis 
status  and  ^rf  orming  his  work  as  a  member  en  tbe 
Quebec  Bar,  he  was,  nevertheless,  to  be  stripped 
of  the  privileges  attaching  to  that  status  aa 
soon  as  ne  entored  the  province  of  Nor*  Sootia. 
A  few  weeks  after  his  acceptance  of  the  letter  of 
the  Ist  Oct.  1875  tbe  respondent  received  a 
retaining  fee  of  $1000;  and  thereafter  the  subject 
of  counsel's  remuneration  does  not  appear  to  bave 
been  considered  until  May  1877,  when  it  was 
discussed,  at  Ottawa,  in  the  ooorae  of  one  or  two 
personal  interviews  between  Sir  Albert  Sniit]i, 
Minister  of  Marine  and  Fisheries  in  the  Govern- 
ment of  Canada,  and  the  respondent.  The  parties 
are  widely  at  variance  in  regard  to  what  actually 
passed  on  the  occasion  of  these  intoiriews.  "Hie 
allegation  made  by  the  respondent  in  his  petition 
is :  "  That,  on  the  eve  of  his  leaving  his  home  for 
Halifax,  to  wit,  in  May  1877,  your  petitioser  wmde 
with  the  Department  of  Muine  and  Fisheries  a 
temporary  and  provisional  arrangement,  under 
which  your  petitioner  should  be  paid  ftlOOO  a 
month  for  current  expenses  while  in  Hali&s, 
leaving  the  final  settlement  of  fees  and  expenses 
to  be  arranged.. after  the  closing  of  the  Commis- 
sion." On  the  other  hand,  it  u  alleged  in  the 
defence  filed  for  the  appellant :  "  T&tt  tbe  ar- 
rangement made  with  tne  suppliant,  referred  to 
in  his  petition,  under  which  ne  was  to  be  paid 
$1000  a  month  while  in  Halifax,  was  not  a  tempo- 
rary and  provisional  arrangement  as  alleged,  bot 
that  the  said  $1000  a  month  was,  with  other 
moneys  previously  paid  to  the  suppliant,  to  be 
accepted  by  him  in  full  for  his  services  and 
expenses."  This  Commission  met  at  HalifaT  on 
the  16th  June,  and  brought  it-s  labours  to  a  close 
on  the  23rd  Nov.  1877,  having  sat,  with  occasional 
adjournments,  for  a  period  of  five  months  and 
seven  days.  In  addition  to  the  retaining  fee 
already  mentioned,  the  respondent  received  a 
refresher  of  $1000,  and  also  six  monthly  payments 
of  $1000  each,  during  the  sitting  of  the  Commis- 
sion, making  a  sum  total  of  $8000.  According 
to  the  respondent,  these  sums  were  paid  him  to 
account  of  his  remuneration,  the  precise  amoimt 
of  his  fees  and  expenses  being  left  tor  adjustment 
subsequently.  Accordiiu;  to  the  appellant,  they 
were  paid  to  and  received  by  the  respondent  as  in 
full  of  his  whole  claim  for  fees  and  expenses. 
Both  parties  are  agreed  that,  in  May  1877,  it  was 
arranged  that  these  sums  (to  the  extent  of  $7000) 
should  be  paid  to  the  respondent ;  bnt  they  diSn* 
as  to  the  footing  upon  which  they  were  to  be  paid. 
Being  of  opinion  that,  by  the  terms  of  his  employ- 
ment in  1875,  the  respondent  was  entitled  to  a 
quantum  vieruit  in  respect  of  the  services  which 
might  be  required  of  nim,  their  Lordships  think 
that  it  lies  with  the  appellant  to  make  out  that 
the  respondent's  original  right  to  remuneration 
was  varied  by  subsequent  agreement;  and  ther 
have  also  come  to  the  conclusion  that  the  appel- 
lant has  failed  to  establish  the  existence  of  such 
an  agreement.  The  evidence  upon  this  point, 
which  need  not  be  referred  to  in  detail,  is  very 
unsatisfactory.  It  is  abundantly  plain  that  the 
impression  honestly  derived  by  Sir  Albert  Smith, 
from  his  interviews  with  the  respondent  in  Hay 
1877,  was,  that  the  respondent  had  agreed  to 
accept  a  refresher  of  $1000,  and  a  payment  al  tbe 
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same  amoont  monthly,  dnring  the  sittingg  of  the 
CommiBsion,  as  in  full  of  all  claims  tor  remunera- 
latsa.  Bat,  in  order  to  alter  the  then  existing 
rights  of  the  respondent,  it  is  not  enough  for  the 
appellaat  to  show  that  snch  was  the  impression 
created  in  the  mind  of  Sir  Albert  Smith;  he 
mnat  also  prove  that  the  terms  of  the  arrange- 
ment, as  nnderstood  by  Sir  Albert  Smith,  were 
nnderstood  in  the  same  sense,  and  were  assented 
to  bv  the  respondent.  But  the  respondent  swears 
distmctlj  that  he  nnderstood  and  believed  the 
arrangement  to  be  provisional  merely ;  that  its 
object  was  to  fix  the  sums  which  were  to  be  paid 
him  on  account,  leaving  the  balance  payable  to 
him  for  after  adjustment,  and  there  are  circum- 
stances proved  in  the  case  which  seem  to  establish 
beyond  question  that  the  respondent,  at  the  time, 
sineerely  entertained  that  belief.  Then  the  evi- 
dence of  Mr.  Whitcher,  the  Commissioner  of  Fish- 
eries for  Canada,  and  the  only  third  party  present 
at  these  interviews,  is  not  only  very  inconclusive, 
but  what  he  does  state,  as  to  the  language  actually 
used  by  the  principal  parties  to  the  arrangement 
flien  made,  tends  to  snpport  the  respondent's  under- 
standing of  its  terms.  In  that  state  of  the  evidence, 
their  Lordships  are  unable  to  hold  that  the  ap- 
pellant has  satisfied  the  onus  incumbent  on  him  of 
proving  the  new  arrangement  alleged  in  his  defence. 
In  the  courts  below,  whilst  the  learned  judges 
were  equally  divided  as  to  the  result  of  the  case, 
there  was  a  remarkable  diversity  of  judicial 
opinion  in  regard  to  the  law  applicable  to  its 
deeision.  The  cause  was  tried  before  Foamier,  J., 
wlu>.  on  the  12th  Jan.  1881,  gave  judgment  in 
favour  of  the  respondent,  and  fixed  the  amount  of 
fees  and  expenses  still  remaining  due  to  him,  in 
remuneration  of  his  services,  at  $8000 ;  and  it  is 
not  maintained  that  the  amount  awarded  by  the 
learned  judge  is  excessive,  if  the  respondent  has 
a  right  of  action,  and  that  right  is  not  barred  by 
the  alle^d  Mrangement  of  May  1877.  The  cause 
was  then  taken,  uy  appeal,  before  the  Supreme 
Court  of  Canada,  who  gave  their  judgment  upon 
the  13th  M«y  1882.  Bitchie,  C.J.  and  Strong  and 
Gwynne,  JJ.  were  in  favour  of  allowing  the  appeal; 
but  Foumier,  J.,  who  was  a  member  of  the  full 
court,  adhered  to  the  view  which  he  had  taken  as 
judge  of  first  instance,  and  Henry  and  Taschereau, 
J  J.,  in  snlMtance,  agreed  with  him._  In  conse- 
quence of  this  equal  division  of  opinion  in  the 
Supreme  Court,  the  order  appealed  from  was 
confirmed,  and  the  appeal  dismissed  with  costs. 
Their  Lordships  do  not  consider  it  necessanr  to 
notice  the  great  variety  of  reason^  assignea  by 
the  learned  judges  of  the  Supreme  Court  in 
rapport  of  the  views  which  were  severally  adopted 
by  them,  with  the  exception  of  one  point  raised  in 
the  jnd^nent  of  Gwynne,  J.  That  point  is  deserv- 
ing of  notice,  for  this  reason,  that  if  the  opinion 
of  the  learned  judge,  which  is  based  upon  the 
provisions  of  the  Petition  of  Bight  Act  for  Canada, 
be  well  founded,  the  respondent,  though  he  might 
have  suit  for  recovery  of  his  fees  from  any  subject, 
conid  not  recover  them,  by  petition,  from  the 
Crown.  By  a  pardonable  error,  Gwynne,  J. 
refers  to  the  Act  of  1875  instead  of  the  Petition 
of  Bight  Canada  Act  1876  (39  Vict.  c.  27),  which 
repealed  the  statute  of  the  previous  year.  Sect. 
19  (3),  which  is  identical  in  expression  with  the 
similar  section  of  the  repealed  Act,  provides  that: 
Sect.  19.  "Nothing  contained  in  this  Act  shall — 
(3.)  Give  to  the  subject  any  remedy  against  the 


Crown  (a)  in  any  case  in  which  he  would  not  have 
been  entitled  to  such  remedy  in  England,  under 
similar  circumstances,  by  the  laws  in  force  there 
prior  to  the  passing  of  the  Imperial  statute,  23  A, 
24  Vict.  c.  34."  The  learned  judge  seems  to  hold 
that  these  provisions  place  a  Quebec  lawyer  on 
precisely  ^he  same  footmg  as  an  English  barrister, 
so  far  as  regards  his  right  to  proceed  against  the 
Crown  for  recovery  of  his  fees.  But  it  appears  to 
their  Lordships  tiiat  the  process  of  reasoning  by 
which  the  learned  judge  arrives  at  that  conclusion 
confounds  two  thmgs  which  are  essentially  dif- 
ferent, "right"  and  "remedy."  The  statute  does 
not  say  that  a  Quebec  lawyer  shall,  in  all  cases, 
have  only  the  same  right,  against  the  Crown,  as  a 
member  of  the  English  Bar.  What  it  does  enact 
is,  that  no  snbiect  in  Canada  shall  be  entitled  to 
the  "  remedy  provided,  unless  he  has  a  legal 
claim,  such  as  could  have  been  enforced  by  peti> 
tion  of  right  in  England  prior  to  the  Imperial 
Act  of  the  23  &  24  Victoria.  It  is  impossible  to 
hold  that  a  member  of  the  Quebec  Bar  who,  by 
law  and  practice,  is  permitted  to  sue  for  his  fees, 
when  he  seeks  his  remedy  against  the  Crown 
under  the  Canadian  Act  of  1876,  has  no  such  {egal 
claim,  and  that  he  sues  under  circumstances 
similar  to  those  in  which  an  English  barrister  is 
placed,  who,  neither  by  the  usag[e  of  Jt^is  profession, 
nor  the  law  of  his  domicile,  can  mamtain  any 
action  for  his  fees.  Their  Lordships  will  there- 
fore hnmbly  advise  Her  Majesty  to  affirm  the 
judgment  of  the  courts  below,  and  to  dismiss  the 
appeal  with  costs. 

Solicitors  for  the  appellant,  Bonipai,  BUehoff, 
and  Dodgson. 

Solicitors  for  the  respondent,  Bimpton,  Ham- 
mond, and  Co. 


SnprtM  €mi  of  Jiil^katttrfc 
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COURT  OF   APPEAL. 

Fridaij,  Nov.  14, 1884. 

(Before  Fry  and  Bowk$,  L.JJ.) 

HoLGATE  V.  Shutt,  No.  2.  (a) 

Praetiee — Judgment  for  account — Settled  account — 
BuUdiiig  tocktij — Atidited  aceountt — 10  Oeo.  4, 
c.  56,  s.  33. 

In  an  action  hrouglU  bi/  three  uusmbertofa  building 
toeiety,  on  beludf  of  all  the  membert  exoept  the 
defendant;  against  the  aecretanj,  for  an  accouml 
o/aU  moneyt  and  property  of  <)i«  toeiety  come  to 
hit  handt  at  such  secretary,  an  order  too*  made 
by  content  for  an  account.  The  order  wae  in 
general  tennt,  and  coniained  no  direction  iihat 
settled  acxMuntt  thould  not  be  di4durhed. 

0»  tlie  taking  of  the  account  in  chamberi,  thed^en- 
dani  relied  upon  an  account,  which  had  been 
audited  by  tite  auditor  of  the  toeiety,  at  conducive. 
A  tummoni  utae  taken  out  by  the  plalniifft  asking 
that  this  account  might  be  ditregarded.  By  the 
rides  of  ths  toeiety  it  was  provided  that,  after  the 
auditing  and  signing  of  Vis  accounts  as  therein 
iiientioned,  "  tlie  secretary  thall  not  be  antwerahle 
for  any  mistakes,  omissions,  or  errors  tliat  may 
be  found  in  such  accounts  hereafter." 

(fl)  Beported  bj  W.  o.  Bus,  Biq.,  ButMeMtt-Law.j 
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The  Court  of  Appeal  held  that,  though  the  audited 

aeeouni»  eowtanot  be  disregarded,  they  were  only 

primdfaeie  evidence  in  favour  of  the  defendant, 

'     and  that  the  plaintiffs  were  entitled  to  impeach 

tft«m  on  the  ground  of  fraud. 

The  plaintiffs  afterwards  raised  the  point  that  the 
audited  account  on  which  the  d^endant  relied 
had  not  been  audited  in  accordance  with  the  ndes 
of  the  society ,  and  was  not  therefore  even  prima 
/aeie  evideMiefor  the  defendant : 

Meld,  thai  the  account  had  not  been  audited  in 
accordance  with  the  rules,  but  that  the  defendant 
had  the  right  to  show  that  the  audited  account 
ought  to  be  trecUed  as  a  settled  account  vpon  any 
ground  other  than  that  it  had  been  audited  in 
accordance  with  the  rules. 

Order  of  Bacon,,V.G.  discharged. 

This  action  was  commenced  on  the  23rd  Nor. 
1883,  the  plaintiffs,  James  Holgate,  Edmund 
Barlow,  and  Parkinson  Heys,  saing  on  behalf  of 
themselves  and  all  other  the  members  of  the 
No.  2  King's  Arms  -  Hotel  Benefit  Building 
Society,  other  than  the  defendant,  who  was 
Thobias  Shutt,  the  secretary,  and  also  a  member 
of  the  society. 

The  society  was  established  in  conformity  with 
the  provisions  of  6  &  7  Will.  4,  c.  32,  and  was  uD" 
incorporated. 

By  their  writ  of  summons  the  plaintiffs  claimed 
to  D&\e  an  account  taken  of  all  moneys  of  the 
society  come  to  the  hands  of  the  defendant; 
payment  of  the  amount  of  such  moneys ;  and  the 
appointment  of  a  receiver. 

On  the  14th  Dec,  before  any  pleadinss  had  been 
delivered,  the  plaintiffs  moved  before  Bacon,  V.C. 
for  the  appointment  of  a  receiver,  and  his  Lord- 
ship ordered  the  defendant  to  pay  into  court 
3582.  Is.  6<7.,  money  in  his  hands  as  trustee  for 
the  societj',  arid  appointed  a  receiver,  and,  the 
defendant  consenting  (though  his  consent  was  not 
mentioned  in  the  order),  ordered  to  be  taken  "an 
account  of  all  monevs  and  property  of  the  said 
society  come  to  the  hands  of  the  defendant,  or  to 
the  hands  of  any  other  person  or.  persons  by  his 
order  or  for  his  use." 

The  order  contained  no  direction  that  settled 
accounts  should  not  be  disturbed,  or  that  they 
ou^t  to  be  opened. 

The  defendant  paid  the  3582. 1».  M.  into  court, 
and  carried  his  account  into  chambers. 

The  plaintiffs  objected  to  certain  items  in  the 
account  brought  in,  but  the  defendant  contended 
that,  as  the  items  were  contained  in  certain 
accounts  which  had  been  audited  by  the  auditor 
of  the  society,  those  items  could  not  be 
inquired  into;  but  the  chief  clerk  decided 
that  these  accounts  might  be  ojiened,  and  that, 
as  there  was  no  special  direction  in  the  order,  the 
plaintiffs  were  entitled  to  have  a  general  account 
taken. 

By  rule  7  of  the  society's  rules  it  was  provided 
as  follows : 

That  the  secretary  and  vioe-president  shall  keep 
separate  aooonnta  of  all  money  paid  by  the  members  at 
eaoh  monthly  meeting,  and  that  the  president  ihall 
leoeire  the  same  from  eaoh  member,  and  if  the  aeoretaty 'a 
aod  idoe-president's  books  agree  with  the  oaah  reoeiTad, 
the  preaident  shall  tngn  his  name  in  the  vioe-praaident's 
book,  to  denote  the  aoonraoy  thereof.  The  aeoretary 
■hall  report  npon  the  state  of  the  aooounta  to  the  aodety 
•t  ^  timea  when  nqnired ;  on  default  thereof,  he  ahall 
pay  a  Ane  of  Ave  shil^igB.  The  booka  of  the  aeoretary, 
nee>preaid«Bt,  and  tteaannr  shall  be  audited  evary 


twelve  calendar  months  by  anditors  appomtad  by  the 
aoeiety,  and  aigned  by  audi  auditor*  to  denote  tte 
aoonaoy  in  the  aaneteir'a  book.  That  eaoh  auditor 
ahall  be  remmieTsted  for  iiis  ttonble,  the  amoant  to  be 
determined  by  the  committee  for  the  time  beins.  AftM 
anoh  aoditing  and  agxaag,  the  aeoretary  and  freaauar 
shall  not  be  answerable  ror  any  w'^fa^v^t.  omiaaioiia,  or 
errora  that  may  bafoond  in  snoL  aoootmta  heraaftar. 

Bacon,  V.O.,  to  whom  the  matter  was  referred, 
decided  in  chambers,  on  the  22nd  April  1884, 
that,  notwithstanding  the  omission  trom  the 
order  of  a  special  direction,  the  audited 
accounts  must  stand  on  the  same  footing  as 
settled  accounts,  and  that  the  plaintiffs  were 
bo  and  by  them. 

The  plaintiffs  appealed,  and  the  Court  of 
Appeal  neld  that,  though  the  audited  accounts 
could  not  be  disregarded,  they  were  only  prima 
facie  evidence  for  the  defendant,  and  that  the 
plaintiffs  were  entitled  to  impeach  them  on  the 
ground  of  fraud. 

The  appeal  was  heard  on  the  18th  June  1884^ 
and  the  court  dismissed  the  appeal,  but  prefaced 
the  order  with  a  statement  of  opinion  to  that 
effect:  (see  51  K  T.  Rep.  N.  S.  483:  27 
Ch.  Div.  111.)  _ 

The  plaintiffs  afterwards  in  chambers  raised 
the  objection  that  the  audited  account  on  which 
the  defendant  relied  had  not  been  audited  in 
accordance  with  the  rules  of  the  society,  and  was 
not  therefore'  even  prima  facie  evidence  for  the 
defendant. 

The  summons  was  adjourned  into  court,  and 
heard  before  Bacon,  V.C.  on  the  18th  Aug.  1^^ 

Millar,  Q.C.  and  Farwell  for  the  plaintiffs. 

Marten,  Q.C.  and  HamUion  Humphreys  for  the 
defendant. 

Bacon,  V.C. — ^This  case  has  really  been 
judicially  decided.  This  is  a  suit  brought  by  the 
directors  against  the  persons  concerned  in  that 
suit,  and  a  suit  for  an  account.  Affidavits, 
considerable  in  number,  accompanied  by  exhibits 
which  I  have  not  read,  nor  heard  read,  nor 
intend  nor  want  to  have  read,  were  before  the 
court  when  the  order  and  a  genei-al  decree  were 
made  for  the  accounts,  and,  up  to  that  time, 
neither  in  affidavit,  or  agreement,  or  in  any  other 
way,  was  any  suggestion  made  that  the  alleged 
audit  was  not  entirely  valid  and  effective.  It 
was  the  subject  of  appeal  to  the  Lords  Justices, 
and  the  order  m^de  by  them  seems  to  me  to  be  of 
more  importance  than  anything  else.  The  Court 
of  Appeal  having  heard  these  parties,  attended  to 
their  evidence,  and  knowing  that  this  account, 
alleged  to  be  audited,  was  a  matter  in  dispute 
between  them  (as  I  gather  from  Mr.  Farwell's 
quotation  from  the  Lords  Justices'  statement) 
must  have  meant :  "  You  are  not  bound  bv  the 
account  if  you  can  show  ,that  it  is  a  frananlent 
account."  The  Lords  Justices  did  not  omit  that 
consideration,  for  they  said :  "  This  court  being 
of  opinion  that,  though  accounts  audited  and 
signed  in  accordance  with  rule  7  of  the  rules  of 
the  society  are  p-i7»a/ocie  evidence  in  £»TOurof 
the  defendant,  it  is  competent  for  the  plaintift  in 
taking  the  accounts  directed  by  the  order  of  the 
14th  Dec.  1883,  to  impeach  such  accounts  for 
fraud."  That  makes  the  quotation,  which  Mr. 
f  arwell  gave  me  from  the  indorsement  on  his 
own  brief,  of  what  BaggaUay,  L.J.  said  clear  and 
distinct.  The  accounts,  whatever  they  are,  are 
not  binding  Upon  you  if  yon  can  impeach  them 
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for  tniud.  They  have  not  attempted  to  impeach 
them  for  fnind,  bo  far  as  I  know ;  but  they  oome 
]iere  npon  this  objection,  which  I  do  not  scruple 
to  call  a  moBt  pettifogging  objection — a  most 
unreasonable  and  unjust  objection,  because  it  is 
raised  by  persons  who  bring  in  their  minute- 
IxK^  to  show  that  Mr.  Holcusn  was  not  only  a 
member  of  the  society,  but  was  employed  and 
trusted  by  the  society  in  the  character  of  auditor. 
Thev  paid  him  for  his  work,  they  admitted  his 
woiK  ;  all  the  accounts  prerions  to  this  seem  to 
Itave  been  signed  by  Mr.  Holdea,  as  I  gather  from 
the  entries,  and  now  they  say,  "  Because  an  Act 
«f  Parliament  provides  that  there  ought  to  be 
two  auditors,  and  because  in  this  instance  there 
was  only  one  auditor,  we  have  a  right  to  say  there 
-were  not  accounts  audited,  and  no  accounts 
taken."  Their  own  books  show  that  the 
«eooanta  were  taken.  If  they  have  been  negli- 
&ent  in  observing  the  conditions  of  the  Act  of 
Parliament,  whose  fault  is  that  P  Are  they  to  take 
advantage  of  that  ?  Did  anybody  ever  hear  of  so 
unreasonable  a  thing  as  that  P  But  I  treat  it  as 
a  thing  judicially  determined  by  the  Lords 
Joatioes,  and,  although  reference  is  made  to  the 
«ooount  audited  in  accordance  with  rule  7,  that  is 
merely  descriptive,  descriptive  of  the  account 
vrhich  had  been  discussed.  It  was  alleged  that 
there  had  been  accounts  audited  according  to 
rnle  7.  The  Lords  Justices  say,  The  account  we 
itteve  been  talking  about,  you  have  been  swearing 
to,  and  we  have  been  considering,  is  prima,  facie 
evidence,  though  yoa  shall  not  be  precluded  from 
ixnpeadtin^  it,  audited  as  it  is,  if  you  can  show 
.any  fraud  in  it.  The  decree  is  clear  and  distinct, 
duid  plainly  directed  to  the  issues  as  between  the 
parties.  If  the  objection  was  taken  at  the  hear- 
ing before  the  Lords  Jastioea,  then  it  was  over- 
ruled by  them,  for  thev  ad<^ed  the  account, 
audited  under  rule  7,  which  was  the  only  thing 
then  in  qnestion,  not  whether  it  was  in  accor- 
idaace  with  rule  7,  not  whether  all  the  stipulations 
«f  rule  7  were  complied  with,  but  that  wnioh  was 
alleged  to  have  been  audited  under  rule  7.  Thev 
eiUier  decided  that  it  had  been  properly  auditea, 
•or  ^ev  did  not.  If  they  decided  that  it  was 
propeny  audited  there  is  an  end  to  the  matter. 
If  they  did  not,  and  if  the  plaintiffs,  who  make 
-this  objection  now  at  this  late  period,  can  claim  a 
rig^t  to  set  up  their  technical  objection,  then  I 
-say  they  make  it  too  late.  It  is  against  reason 
.and  justice  that  they  should  be  heard  upon  it.  In 
my  opinion,  the  account  audited  under  rule  7  is,  a« 
the  Lord«  Justices  have  said  it  is,  although  signed 
by  only  one  auditor,  prinid  facie  evidence  in 
favour  of  the  defendant.  I  dismiss  the  summons, 
and  I  order  the  plaintifEs  to  pay  the  costs  of  the 
ladjoumment  into  court. 

From  this  judgment  the  plaintiffs  appealed. 

Millar,  Q.C.  and  Fanoell,  for  the  appellants, 
referred  to 

6  ft  7  "WSL  4, 0. 82  s 
10  Oeo.  4,  o.  56,  a.  33. 

Marten,  Q.C.  and  Hamilton  Ilumphreys,  for  the 
■defendant,  referred  to 

Btgbie  v.  Tait,  20  W.  B.  57. 
No  reply  was  called  for. 

Prt,  L.J. — I  have  been_  asked  by  my  learned 
brother  to  give  the  first  judgment.  It  appears 
this  is  ah  action  brought  by  certain  shareholders 


in  a  building  society  against  the  late  secretary, 
and,  on  motion  which  came  before  the  court,  tm 
parties,  with  greAt  propriety,  agreed  that  the  order 
should  be  for  an  account  of  all  moneys  the 
property  of  the  said  society  which  had  come  into 
the  hands  of  the  defendant.  Now,  upon  taking 
the  accounts  in  chambei-s,  certain  books  were 
produced  which  were  signed  by  a  Mr.  Holden, 
who  was  alleged  to  be  the  auditor  of  the  society, 
and  thereupon  the  controversy  arose  as  to 
whether  or  not  those  acoonnts  were  settled 
accounts.  That  question  evidently  in  ths  first 
place  took  the  form  of  an  allegation  on  the  part 
of  the  secretary  that  those  accounts  were  settled 
accounts,  because  thev  complied  with  the  provi- 
sions of  the  rules  of  the  society.  The  matter 
came  before  the  Court  of  Appeal,  upon  an  appeal 
from  Bacon  Y.C.,  and  there  tnis  order  was  made : 
"This  court  being  of  opinion  that,  though 
accounts  audited  and ,  signed  in  accordance  with 
rule  7  of  the  rules  of  the  society  are  prima  facie 
evidence  in  favonr  of  the  defendant,  it  is  com- 
petent for  the  plaintiffs  in  taking  the  accounts 
directed  by  the  order  of  the  14th  Dec.  1883  to 
impeach  such  accounts  for  fraud."  The  point 
which  is  now  raised  before  us  is  whether  these 
accounts,  contained  in  the  book  which  has  been 
so  often  referred  to,  which  are  signed  by  Mr. 
Holden,  are  or  are  not  accounts  audited  and 
signed  in  accordance  with  rule  7  of  the  society's 
rules,  BO  as  to  bring  them  within  the  scope  of  the 
declaj-ation  made  by  the  Lords  Justices  on  the 
former  occasion.  'Aiat  appears  to  me  to  be  a 
simple  inquiry  as  to  the  meaning  of  the  rule  and 
the  character  of  the  accounts.  The  rule  is  made 
in  respect  of  a  society  regulated  by  the  existing 
legislation  upon  buildmg  societies,  and  one  of  the 
Acts  which  regulates  building  societies  is 
10  Geo.  4,  c.  5C.  The  33rd  section  of  that  Act 
requires  that  the  rules  of  every  society  shall 
provide  for  the  election  of  certain  officers  for  the 
preparation  of  a  general  statement  of  affairs, 
and  then  it  goes  on  to  say  that  a  periodical  state- 
ment shall  be  attested  by  two  cr  more  members 
of  such  society  appointed  for  such  purpose, 
which  shall  be  countersigned  by  the  secretary  or 
clerk.  This  society's  rules  contain,  I  may  say,  no 
express  provision  n>r  the  appointment  of  auditors, 
and  therefore  it  is  evident  that  the  auditors 
referred  to  in  the  rules,  when  thev  are  spoken  of, 
must  be  the  auditors  required  to  oe  appointed  by 
the  regulations  which,  regulate  building  societies. 
The  7th  rule  of  the  society's  rules  is  in  these 
terms :  [His  Lordship  reaa  the  rule  and  con- 
tinued :]  It  appears  to  mc  to  1x)  plain  that,  when 
one  inquires  who  are  the  auditor.-i  referred  to  in 
that  passage,  the  answer  must  be  they  are  the 
auditors  pointed  out*  by  the  statute  of  10  Greo.  4^ 
c.  56 ;  that  is  to  say,  tnere  must  be  two  auditors 
for  every  yearly  audit,  and  those  auditors  must 
be  members  of  'the  society.  In  the  present  case 
the  audit  has  for  years  been  made  by  a  single 
person,  and  it  has  been  made  by  a  person  who  in 
not  a  member  of  the  society.  It  follows,  in  my 
judgment,  that  the  audit  hsis  not  been  an  audit  in 
accordance  with  rule  7,  o-  "'ith  any  other  of  the 
rules  of  the  society.  It  has  been  sugitested  tbtJh 
the  general  power  given  to  the  society  of  regulat- 
ing their  affairs  by  a  majority  covers  this  ca^c. 
In  my  view  it.  cannot  override  the  express  provi- 
sions of  rule  7  and  the  provisions  of  the  Act  of 
Parliament.  I  think  that  tho^<{«spandents  are 
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wrong  in  their  contention  when  thej  nrge  as  to 
hold  that  the  acconnts  in  question  have  been 
andited  in  accordance  with  the  mies  of  the 
BOcietT.  I  think,  therefore,  that  the  order  of  the 
Yice-Chancellor,  declaring  his  opinion  affirmative 
of  that  qnestion,  cannot  stand.  Bat  then  it  has 
been  urged  upon  as  that  this  inqnirr  is  precluded 
by  the  form  of  the  original  anmting  of  the 
accounts,  and  it  is  said,  if  the  plaintiffs  desire  to 
impeach  the  accounts,  they  were  bound  to  have 
made  a  case  at  the  hearing  of  that  motion,  and 
ought,  at  any  rate,  to  hnve  obtained  the  direction 
of  the  court  that  they  be  at  liberty  to  impeach 
the  settled  acconnts.  In  my  judgment  that  argu- 
ment comes  too  late,  becanse  the  very  point  was 
decided  by  this  court  when  the  case  of  Holgate  v. 
8hvtt  (61  L.  T.  Bep.  N.  S.  483;  27  Ch.  Div.  Ill) 
came  before  it  in  June  of  this  year.  That  order 
of  December  was  before  this  court  on  the 
question  whether  the  settled  accounts  conid  be 
impeached,  and  the  settled  acconnts  were  also 
before  the  court,  and  Lindley,  L.J.  expressed  his 
view  thus :  "  We  must  take  care  not  to  intro- 
duce rules  which  would  preclude  parties  from 
impeaching  a  settled  account  on  the  gronnd 
of  fraud,  and  at  the  same  time  we  must  not 
treat  settled  acconnts  as  waste  paper."  The 
result  of  that  judgment  therefore,  upon  the  order 
of  December,  iis  that  it  enables  the  accounting 
party  under  that  order  to  set  up  the  settled 
accounts,  although  they  are  not  expressly 
mentioned  in  the  order;  and,  on  the  other  hand,  it 
enables  the  plaintiffs  to  impeach  any  settled 
accounts  so  set  up  by  the  defendant,  although 
equally  the  order  is  silent  with  regard  to  impeach- 
ing those  accounts.  It  appears  to  me  that  is  the 
Elain  resnlt,  not  only  from  the  language  of  the 
ord  Justice,  which  I  have  read,  but  also  of 
'  the  order  which  was  made,  becanse  that  order 
declared  _  that  the  settled  accounts  were  primd 
facie  evidence  in  fovonr  of  the  defendant  as 
settled  accounts,  and  also  enabled  the  plaintiff  to 
impeach  them  for  fraud.  So  much,  therefore,  for 
that  contention.  But  then  it  is  said,  in  the  third 
place,  that  this  question  really  was  determined  by 
the  Court  of  Appeal  on  the  former  hearing,  and 
we  are  now  askeKl  to  hold,  not  merely  that  they 
determined  What  they  declared,  namely,  that 
accounts  audited  and  signed  under  rule  7  were 
prima  facie  evidence  in  favour  of  the  defendant, 
out  that  they  held  that  the  particular  acconnts 
now  in  controversy  were  accounts  audited  and 
signed  according  to  rule  7.  It  appears  to  me 
tlmt,  if  the  Court  of  Appeal  had  meant  to  deter- 
mine that,  they  would  have  expressed  that 
opinion  upon  the  order;  and,  more  than  that, 
when  I  compare  the  reports  of  the  judgment,  it  is 
perfectly  plain  that  they  did  not  intend  to  do 
that.  Referring  to  the  judgment  of  Cotton,  L.J., 
as  reported  in  the  (a)  Law  Journal  I  find  that  he 
says  this :  "  We  cannot  enter  into  the  question 
whether  the  accounts  relied  upon  by  the  defen- 
dant are  such  as  are  required  by  the  rules  of  the 
society,  and  to  which  protection  is  given  by  rule 
7."  Therefore  that  point  was  taken  by  the  Lord 
Justice,  and  that  defence  fails  equally.  But  then 
it  appears  to  me  that,  notwithstanding  this 
controversy,  notwithstanding  the  failure  of  the 
defendant  to  show  that  the  particular   accounts 


(a)  See  also  the  jndcment  of  Cotton,  L.J.,  in  tiM  IiAW 
Tins  Beports  (51  L.  T.  Bep.  N.  S.  434). 


are  acconnts  under  rule  7,  he  may  nevertheless  be 
able  to  show  that  these  accounts  are  acconnts 
which  have  been  settled  by  a  person  who  mnst  be 
deemed  to  be  the  agent  of  the  plaintiffs  to  settle 
those  accounts.  As  that  point  has  really  not 
been  bronsht  plainly  before  as  in  any  of  the  pro- 
ceedings, it  is  right  that  the  Jndgment  which  we 
now  pronounce  should  be  without  prejndioe  to 
that  Question.  We  shall  therefore  give  uberty  to 
the  defendant  to  show  that  these  are  settled 
acconnts  upon  any  other  gronnd  than  that  they 
are  accounts  under  rule  7.  One  other  matter 
remains  for  consideration,  and  that  is  the  qnestion 
of  costs.  It  appears  to  me  that  the  appellantg 
ought  to  have  Drought  the  whole  of  their  cam 
upon  these  accounts  before  the  court  in  the  first 
instance,  instead  of  obtaining  first  an  adjndicft- 
tion  upon  the  general  proposition  miether 
accounts  under  rule  7  were  settled  accounts  as 
against  them,  and  secondly  upon  the  mnar 
inquiry  whether  the  particular  accounts  sre 
accounts  under  rule  7.  Instead  of  takingthatcoane 
they  have  contrived  to  separate  the  twoqnestioiis, 
and  to  bring  them  successively  before  the  learned 
Vice-Chancellor  and  before  the  Court  of  Aj^ietl, 
thereby  entailing,  as  it  seems  to  me,  a  very 
unnecessary  expense  to  the  litigant  parties. 
Therefore  the  order  which  appears  to  ns  to  be 
just  with  regard  to  costs  is  this,  that  if  the 
defendant  sacceeds  the  costs  of  this  appeal  and  in 
the  court  below  will  be  his  costs,  but  that  m 
make  no  order  with  regard  to  the  costs  of  the 
appellants  either  in  the  court  below  or  here.  The 
costs  of  the  respondent  both  in  the  court  below 
and  here  to  be  bis  costs  in  the  action,  so  that  in 
case  the  costs  of  the  action  are  awarded  to  the 
defendant  he  will  get  those  costs  as  part  of  snch 
costs  of  the  action.  But  with  regard  to  che  costs 
of  the  appellants — that  is  the  plaintiffs — both 
here  and  in  the  court  below  we  make  no  order.  I 
have  sketched  out  this  as  expressing  our  opinion: 
This  court  being  of  opinion  that  the  aocoants 
referred  to  in  the  order  of  the  Yice-Chanceller  as 
audited  accounts  of  the  society  have  not  been 
duly  audited  in  accordance  with  the  statute  of 
10  Geo.  4,  c.  56,  and  the  7th  rule  of  the  society  or 
either  of  them,  discharge  the  order  of  the  vice- 
Chancellor.  That  this  order  mnst  be  without 
prejudice  to  the  right  of  the  defendant  to  show 
that  the  said  accounts  referred  to  in  the  order  of 
the  Yice-Chancellor  as  audited  accounts,  being 
the  accounts  contained  in  the  book  exhibit  A.  in 
the  affidavit  of  Mr.  Fritchard  (I  put  that  in  so 
that  there  may  be  no  mistake,  and  the  date  of 
the  affidavit  must  be  inserted)  should  be  treated 
as  settled  accounts  on  any  other  gronnd  than 
that  they  were  audited  in  accordance  with  the 
statute  and  rules  or  any  of  them.  Then  the 
order  as  to  costs  to  remain  as  I  have  said. 

Bow£N,  L.  J.t-I  am  of  the  same  opinion.  I  have 
nothing  to  add. 

Solicitors:  Priteliard, Englefieid,  and  Co., agents 
for  Charles  Gosteker,  Darwen ;  Johtuon  and 
WeaiheraUs,  agents  for  Charlet  Hall,  Sow,  and 
FranMand,  Accrington. 
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JVutoy,  D«e.  12, 1884. 
j(Before  Brett,  M.B.,  Cottoh  and  Likdlet,  L.JJ.) 

B«  HxtiTOH ;  J>x  poiie  Ben^tell.  (a) 
.Baniruj>((^ — Banfcrttpf  in  receipt  of  income — 
Ord«r  fir  payment  to  trustee  —  Prqfeasional 
eamingt—Act  of  1869  (32  ^  38  Vict.  c.  71),  tt. 
89,  90— Act  of  1883  (46  ^  47  Ftrf.  c.  62),  ».  58. 
An  order  cannot  be  made  under  32  ^  33  Viet.  e.  71, 
•.  90,  or  under  46  ^  47  Ftrf.  c.  52,  ».  53  (2),  for 
payment  to  tketruHee  of  income,  ?io<  in  the  nature 
iff  eaiary,  which  a  bankrupt  ii  earning  by  the 
txercite  of  personal  ikUl  and'  knowledge  in 
carrying  on  his  profession  or  business. 

This  was  an  appeal  by  the  trustee  in  bankruptcy 
from  the  refusal  of  Mr.  Begietrar  Fepys  to  make 
an  order  under  the  Bankruptcy  Act  1869  (32  & 
33  Vict.  c.  71),  s.  90,  for  payment  to  the  trustee 
of  income,  of  which  it  was  alleged  the  bankrupt 
was  in  receipt. 

The  adjudication  took  place  in  January  1880. 

The  bankrupt  was  what  is  popularly  termed  a 
"  bone-setter,  and  many  persons  resorted  to  him 
for  sureical  treatment  in  consequence  of  his  high 
reimtation  for  skill  in  dealing  with  certain  kinds 
of  injuries.  He  continued  his  practice  after  the 
adjudication,  and  it  was  alleg^  that  his  yearly 
earnings  averaged  15001.  ' 

By  the  Bankruptcy  Act  1869  (32  A  33  Vict.  c. 
71).  8.  89: 

Wlieta  a  bankmpt  b  or  has  been  aa  offioer  of  ths 
snnj  or  iuitj,  or  aa  offioer  or  olark  or  otherwise  em- 
planed w  enmced  is  the  dril  aerrioe  of  the  Ciown,  or 
la  m  tlM  enjojmcnt  of  aor  pension  or  eampeneation 
Blasted  by  the  Tteanuy,  the  tnutee  dnrinr  the  bank- 
voptey,  aad  the  regiatnr  after  the  eloee  <n  the  bank- 
xnptoy,  shall  reoeire  for  distribation  amongst  the  oredi- 
tora  so  mnoh  ci  tin  hankmpt's  pay,  half-pay,  salary, 
■mohimaDt,  or  pension,  aa  the  oonrt,  npon  the  anplioation 
nt  the  tnutee,  thinks  jnat  and  reasonable,  to  b*  ^d  in 
■noh  Baoner  and  at  snoh  times  aa  the  oonrt,  with  the 
oonaaBt  in  writing;  of  the  chief  offioer  of  the  department 
onder  which  the  pay,  half-paj,  salary,  emolnmeat, 
pcosian  or  compensation  is  enjoyed,  dircnta. 

Sect.  90: 

'Where  a  baakmpt  is  in  the  receipt  of  a  salaiy  or  in- 
4X)me  other  than  as  aforesaid,  the  ooort,  npon  the  appli- 
«atioB  at  the  tmatee,  shall  from  time  to  time  make  sooh 
order  ac  it  thinks  jnst  for  the  payment  of  snch  salary  or 
iaeaaie,  or  at  any  part  thereof,  to  the  tmatee  dnring  the 
haiiknptay,  and  to  the  rtgulirai  it  neceaaai7  after  the 
elroae  m  toe  bankmptcy,  to  be  applied  by  him  in  snoh 
aaiuiar  as  the  oonrt  may  direct. 

The  corresponding  provisions  now  in  force  are 
contained  in  the  Bankruptcy  Act  1883  (46  &  47 
Vict.  c.  52),  B.  53,  and  are  in  very  similar  terms 
to  the  above. 

Cooper  Willis,  Q.C.  and  /.  E.  Palmer,  for  the 
trustee  in  support  of  the  appeal,  referred  to 

Sx  parte  Hugoint ;  Re  Buagins,  V  L.  T.  Bep.  N.  B. 

Ste;  21Ch.DiT.85: 
Bmmtrts  Wicks ;  Rs  Wicks,  41 L.  T.  B^.  N.  8. 886 ; 

ifCh.  DiT.70; 
WaMimg  r.  OUphaiU,  33  L.  T.  Bep.  N.  8.  887 ;  1 

Q.B.I)iv.l45{ 
Smden  T.  Carte,  44  L.  T.  Bep.  M.  8.  686 ;  17  C!h. 

Div.  768 ; 
SUiut  T.  Clayton,  16  Q.  B.  581  ; 
Crofton  T.  PooU,  IB.*  Ad.  568. 

T.  L.  Wilkinson,  for  the  bankrupt,  was  not 
beard. 

Bbxtt,  M.B. — The  bankrupt  in  this  case,  Mr. 
Hntton,  carries  on  business  as  a  surgeon,  not  in 

(a)B<tpoc<ed  by  P.  B.  Bctcbihs,  Esq.,  Barrister^tJ^w. 


the  sense  of  being  a  member  of  the  Coll««e  of 
Surgeons,  but  as  what  is  popularly  called  a  bone* 
setter.  In  carrying  on  that  business  he  exercises 
great  and  well-known  skill.  What  he  does  is  all 
done  by  means  of  his  own  personal  skill  and 
knowledge,  and  all  the  emolument  which  he 
receives  is  earned  by  means  of  his  own  personal 
skill  and  knowledge.  He  does  not  sell  anything. 
It  is  not  like  such  a  case  as,  for  instance,  that  of 
a  cabinet-maker,  who  no  doubt  adds  very  greatly 
to  the  value  of  the  materials  on  which  he  worWs 
by  the  skill  which  he  possesses,  but  who  sells  a 
cabinet,  and  not  his  own  skill.  We  are  asked  to 
make  an  order,  not  dealing  with  aujrthing  in 
possession,  or  with  anything  to  which  the  bank- 
mpt is  mtitled  under  any  contract,  which  in  the 
phraseology  of  the  law  would  be  called  a  chose  in 
aeHon,  but  dealing  with  the  proceeds  of  personal 
skill  which  has  not  yet  been  exercised ;  that 
is,  with  future  income  which  he  will  or  may 
earn.  It  is  said  that  he  earns  an  average 
income  of  16002.  a  year,  but  there  can  be  no 
certainty  that  he  will  continue  to  earn  this  in 
future.  I  am  of  opinion  that  what  may  or  mav 
not  be  earned  in  the  future  is  not  property  which 
passes  to  the  trustee.  One  might  as  well  sav  that, 
if  a  father  }»«mises  to  his  son  that  he  will  leave 
him  something  fay  faia  will,  that  could  be  dealt 
with  as  property  if  the  son  were  .to  become  bank- 
mpt in  his  father's  lifetime.  Certain  kinds  of 
property  are  referred  to  in  sect.  89  of  the  Act  of 
1869,  and  I  think  that  sect.  90  was  intended  to 
deal  with  something  similar.  In  cases  coming 
within  sect.  89  the  bankrupt  is  entitled  to  receive 
the  "pay,  half-pay,  salary,  emolument,  or  pension" 
which  is  to  be  d^t  with,  and  it  seems  to  me  that 
emolument  in  that  section  is  something  ynsdem 
generis  with  pay,  half-pay,  and  salary.  All  these 
things  are  something  which  it  is  certain  that  the 
bankmpt  will  have,  and  therefore  power  is  given 
to  the  court  to  deal  with  them  for  the  benefit  of 
the  creditors.  Sect.  90  goes  further  than  sect.  89, 
but  I  think  that  "  salary,  or  income,  other  than  as 
aforesaid,"  in  sect.  90,  must  be  something  of  the 
same  kinid  as  the  other  matters  referred  to  in  the 
preceding  section,  according  to  the  ordinary  rule 
that  where  particular  words  are  used  in  an  Act 
of  Parliament,  and  are  followed  by  general  words, 
these  general  words  are  onlj  to  be  held  to  include 
that  which  is  ejusdem  generis  with  what  is  denoted 
by  the  particular  words  which  have  gone  before. 
If  this  oe  so,  it  follows  that  although  "  income," 
within  the  meaning  of  sect.  90,  is  neither  pay,  half - 
pay,  salary,  emolument,  nor  pension,  within  the 
meaning  of  sent.  89,  still  must  oe  something  which 
is  in  the  nature  of  e  alary.  Therefore  what  we  are 
really  asked  for  is  an  order  to  deal  with  what  Mr. 
Hutton  will  earn  in  the  future^  on  the  ground 
that  it  is  an  income  of  the  same  kind  as  a  salary, 
Tt  is  only  necessary  to  state  the  case  to  show 
that  it  is  not  anything  of  the  kind.  For  these 
reasons  1  am  of  opinion  that  the  case  is  not 
within  sect.  90,  and  that  this  appeal  ought  to  be 
dismissed. 

CoTTOK,  L  J. — This  is  an  appeal  from  the  refusal 
of  the  registrar  to  make  an  order  under  sect.  90 
of  the  Act  of  1869.  The  trustee  asks  for  an  order 
dealing  with  future  property  which  may  or  may 
not  be  earned,  and  we  nave  to  decide  whether 
snch  a  prospective  order  ought  or  ought  not  to  be 
made.  What  the  bankrupt  had  at  the  time  of  the 
bankruptcy  was  only  his  personal  skill  4Qd  kflOW* 
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ledge,  by  means  of  which,  if  people  consulted  him, 
he  would  be  enabled  to  earn  money,  and  the 
capacity  to  earn  money  is  not,  in  my  opinion,  pro- 
perty which  passes  to  the  trustee.  There  is 
notmuK  in  the  nature  of  property  and  there  are 
none  of  the  thin;^  described  in  sect.  89,  nor  any 
thin^  of  a  similar  nature.  I  am  therefore  of 
opinion  that  sect.  90  does  not  enable  the  court  to 
make  a  future  order.  In  cases  which  come  within 
sect.  89  there  is  a  right  to  receive  the  par,  half- 
pay,  salary,  emolument,  or  pension,  and  I  think 
that  sect.  90  deals  with  similar  matters  to  those 
dealt  with  by  sect.  89.  I  agree  with  the  Master 
of  the  Bolls  in  thinking  that  we  ought  not  to 
iq>ply  the  provisions  of  those  sections  to  contin- 
gent and  uncertain  income,  which  may  or  may  not 
Beamed,  for  the  court  cannot  force  a  man  to  go 
on  with  his  practice  and  earn  an  income  for  the 
benefit  of  his  creditors,  if  he  does  not  wish  to  do 
sa  I  think,  therefore,  that  the  registrar  was. 
right.  Apparently  such  an  order  as  is  now  asked 
for  has  never  been  made  under  circumstances 
such  as  those  of  the  present  case.  The  income 
which  the  bankrupt  earns  is  derived  from  his  own 
skill  in  performing  surgical  operations,  not  from 
skill  in  making  up  materials. 

LiNBLEY,  L.J. — I  am  also  of  opinion  that  the 
present  case  does  not  come  within  sect.  90.  It  is 
the  case  of  a  man  earning  fees  by  carrying  on  a 
profession  or  business,  and  his  income  is  neces- 
sarily precarious,  and  is  not  like  a  pension  or 
salary.  We  are  asked  to  impound  the  future 
earnmgs  of  the  bankrupt.  If  we  were  to  make 
any  such  order  it  could  be  evaded,  for  he  need 
not  see  patients  or  earn  fees  if  he  did  not  wish  to 
do  so.  I  am  therefore  of  opinion  that,  under 
sects.  89  and  90,  precarious  income  cannot  be 
seized.  It  is  said  that  there  is  authority  the  other 
way,  and  we  are  referred  to  the  case  of  Ex  parte 
Huggins  i47L.  T.  Rep.  N.  S.  659;  21  Ch.  Div.  85), 
where  it  was  held  that  a  Government  pension  came 
within  the  provisions  of  sect.  90.  I  think  that 
case  is  an  illustration  of  what  sect.  90  was  intended 
to  meet.  The  decision  in  Emden  v.  Carte  (44  L.T. 
Bep.  N.  8.  636 ;  17  Ch.  Div.  768)  does  not,  I  think, 
touch  the  present  point.  For  the  reasons  which  I 
have  given  I  am  oi  opinion  that  the  case  is  not 
brought  within  sect.  90.  It  is  certainly  somewhat 
remarkable  that  this  question  now  arises  for  the 
first  time. 

Appeal  di$mis$ed. 

Solicitor  for  the  trustee,  Thomas  Durani,  Jan. 
Solicitor  for  the  bankrupt,  W.  Maynard. 


Friday,  Dee.  12, 1884. 

Before  Brett,  M.B.,  Cottok  and  LiXDLEr,  L. JJ.) 

Ee  Anoeli,  ;  Ex  parte  Suoolbred.  (a) 

Sankrupteu- — dost^— Taxation  a«  between  eolicitor 
aitd  client — Banhmptoy  Itwles  1883,  r.  98. 

Rule  98  of  the  Bankruptcy  Snlee  18SS  gives  power 
to  the  court  in  awarding  costt  to  direct  that  the 
costs  of  any  matter  or  application  he  taxed  and 
paid  as  between  solicitor  and  client. 

Held,  tluU  where  an  order  dealing  toUh  costs  lias 
been  made,  the  court  has  no  power  to  grant  a 
subsequent  application  for  an   order  that  «tc& 

(a)  Beported  by  P.  B.  Hvtchihs,  £«q.,  B«iTiBtai>«t-I<tw. 


costs  be  taxed  and  paid  as  between  solicitor  and 

dient. 
This  was  an  appeal  by  the  petitioning  creditor 
against  the  refusal  of  Mr.  Begistrar  Murray  to 
make  an  order  that  certain  costs,  which  wer6 
payable  to  the  petitioning  creditor  oat  of  the 
bankrupt's  estate,  by  virtue  of  three  orders  daied 
the  29th  Jan.,  the  6th  May,  and  the  19th  June 
1884  respectively,  should  ne  taxed  and  paid  as 
between  solicitor  and  client. 

In  Dec.  18^  the  debtor  filed  a  liouidation 
petition  under  the  Bankruptcy  Act  1869.  The 
creditors  resolved  to  accept  a  composition  of  %s. 
in  the  pound,  but  the  present  appellant  opposed 
the  registration  of  the  resolutions. 

On  the  29th  Jan.  1884  the  first  of  the  orders  ia 
question  was  made,  refusing  the  debtor's  aj^lL- 
cation  to  register  the  resolutions,  and  ordsrmg 
that  the  present  appellant's  costs  of  and  inctdoitu 
to  opposing  the  application  to  register  slioiild  be 
paid  out  of  the  estate. 

On  the  same  day  the  appellant  presented  a 
petition  in  bankruptcy  against  the  debtor.  This 
petition,  having  been  presented  in  the  form  in  use 
under  the  Act  of  1869,  was  dismissed  on  the 
authority  of  the  decision  in  E»  parte  Pratt  (SO 
L.  T.  Bep.  N.  S.  294 ;  12  Q.  B.  Dir.  334). 

On  the  5th  March  the  appellant  presented  a 
fresh  petition  under  the  Act  of  1883. 

On  the  17th  March  a  receiving  order  was 
made. 

On  the  2l8t  April  the  creditors  at  the  first 
meeting  accepted  a  proposal  for  payment  of  a 
composition  of  7«.  in  the  pound. 

On  the  6th  May  the  appellant  applied  for  and 
obtained  the  second  of  the  orders  in  question, 
which  was  that  the  costs  of  and.  incidental  to  the 
petition  of  the  29th  Jan.,  and  all  the  prooeedinss 
thereunder  and  consequent  thereon,  shomld  u 
costs  in  the  matter,  and  oe  paid  out  of  the  debtor's 
estate,  and  be  taxed  in  the  event  of  the  resolution^ 
being  confirmed  by  the  court,  or  in  the  event  of 
an  adjudication  in  bankruptcy. 

On  the  15th  June,  at  the  second  meeting  of 
creditors,  the  receiver  reported  that  the  estate 
was  sufiicient  to  pay  15s.  in  the  pound,  and  there^ 
fore  the  resolutions  were  not  confirmed. 

The  debtor  was  adjudicated  a  bankrupt,  and 
the  official  receiver  declared  a  dividend  of  16*.  in 
the  pound. 

On  the  19th  June  the  bankrupt  applied  to  th4 
court  to  rescind  the  receiving  oi^er  on  the  terms 
of  paying  20».  in  the  pound  with  interest.  The 
officiu  receiver  opposed  this  application,  and  the 
appellant  also  attended  the  hearing.  The  regis- 
trar then  made  the  third  of  the  orders  now  in 
question,  refusing  the  bankrupt's  application,  and 
ordering  that  the  costs  of  all  parties  appearing 
should  be  paid  out  of  the  estate. 

On  the  9th  Aug.  the  application  to  Mr.  Regis- 
trar Murray  was  made,  from  the  refusal  of  which 
application  the  present  appeal  was  brought.    ' 

Bule  98  of  the  Bankruptcy  Bules  1883  i«  as 
follows : 

Awarding  costs. — (1)  The  oonrt  in  awaidiiig  eoeta  wmj 
direct  that  the  ooats  of  any  matter  or  appUeatiaa  ahul 
be  taxed  and  paid  ae  between  party  and  partj  or 
as  between  solioitor  and  olient,  or  that  foil  eoeta, 
obargea,  uid  expenses  ihall  be  allowed,  or  the  oonrt  may 
fix  a  sum  to  be  paid  in  lien  of  taxed  eoete.  (8)  la  the 
abeenoe  of  any  expiees  diteetion  oosts  of  aa  oppoaad 
motion  aball  follow  the  erent,  and  iball  be  taxed  aa 
between  party  and  party. 
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fferiert  Beed  for  the  petitioning  creditor  in 
support  ol  the  appeal. — It  is  clear  tEat  by  rule  98 
the  court  has  jurisdiction  to  make  the  order  now 
sought,  and  this  is  a  strong  case  for  the  exercise 
of  that  jurisdiction,  for  if  it  had  not  been  for  the 
exertions  of  the  present  appellant  the  creditors 
would  only  have  received  a  composition  of  5«.  in 
the  pound. 
.    MaedoneU  for  the  trustee. 

Bbxtt,  M.B. — The  meaning  of  rule  98  is,  that 
when  the  court  makes  an  order  as  to  costs  they 
can  say  that  the  costs  dealt  with  by  the  order 
«hall  be  costs  as  between  party  and  party,  or 
costs  ae  between  solicitor  and  client.  Here  three 
jdilferemt  orders  have  been  made  giving  costs  as 
between  party  and  party,  not  as  between  solicitor 
•ad  client.  The  appeal  (if  any)  should  have  been 
•gainst  each  of  those  orders  at  the  time  when  it 
was  made.  As  to  whether  there  could  be  snch  an 
appeal  it  is  unnecessary  to  express  any  opinionJ 
It  oertaunly  would  be  a  very  difficult  appeal  to 
brinff,  for  the  question  is  one  of  discretion,  and  it 
is  amnitted  that  at  the  different  times  when  these 
three  orders  were  made  none  of  them  could 
properly  have  been  made  in  different  terms  from 
the  terms  in  which  they  were  then  made.  I  am  of 
cpinion  that  the  rule  docs  not  allow  this  court  to 
zoake  a  new  substantive  order,  and  therefore  that 
we  have  no  jurisdiction  to  nujce  such  an  order  as 
is  asked  for  In  the  present  case. 

ConoH,  L.J. — I  also  think  it  right  to  refuse  to 
make  an  order.  As  to  whether  an  appeal  would 
or  would  not  lie  frmn  the  orders  whicn  have  been 
made  I  will  not  say  anything,  but  I  think  the 
meaning  of  the  rule  is  clear,  and  that  it  never  was 
intendea  that  this  court  should  hear  the  whole 
natter  over  again  under  such  circumstances  as 
the  present.  Costs  as  between  solicitor  and  client 
ought  to  be  awarded  only  under  exceptional  cir- 
eamefixaceB. 

LiNDLET,  L.J. — ^I  am  of  the  same  opinion.  If 
we  were  to  accede  to  such  applications  as  this  we 
might  be  asked  at  the  close  of  any  bankruptcy  tO 
reopen  the  whole  of  the  proceedings. 

Applieation  refused. 

SoIicitOTB:  Hindton,  MiUer,  and  Vernon ;  W.  W. 
Aldridge. 
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Friday,  Nov.  28,  1884. 
(Before  Bacon,  V.C.)        ]1 
EeTwBEDr.(o) 

Chaniberg — Veating  order — Bight  to  tranter  atoek 
— Trustee  Act  1850  (13  ^  14  Viet.  c.  60),  m. 
32  <md  4S—Bulet  of  GouH  1883,  Order  LV.,  r.  2, 
subsectt.  8  and  18. 

■Where  an  order  wai  made  on  petition  to  ajipoini 
neio  trusleet,  with  liberty  to  apply  at  chambers  for 
an  order  to  vest  tlie  trust  estate  in  the  new  trustees 
when  ofpoinied,  and  a  subeeqttent  order  was 
made  in  ehatnbers  appointing  the  new  trust-ees, 
tmd  declaring  that  tlie  right  to  call  for  a  tranter 

<    of,  and  to  transfer  into  their  own  names  a  sum 

■  of  India  Four  per  Cent.  slocJe  vested  in,  the  new 
trustees;  on  motion: 

4a)  Bepoited  by  Francis  EL  Ady,  Eaq.,  Bartlater-at-Law. 


Held,  that  the  proceedhigs  having  heen  proferhi 
commenced  hy  petition,  tlie  judge  had  juris- 
diction tinder  Order  LV.,  r.  2,  sub-sects.  8  and  18 
of  the  Bales  of  Court  15^3,  to  make  the  order  o« 
suvimona  in  chambers,  and  that  the  ■  Baaik  of 
England  ought  to  be  ordered  to  act  upon  it. 
Motion  dUowed  ivithout  costs. 

This  was  a  motion  on  behalf  of  Barbara  Lady 
Torrena,  the  widow  of  the  late  8ir  Robert  Richard 
Torrena,  for  an  order  requiring  the  Governor 
and  Company  of  {he  Bank  of  England  to  act 
in  accoroance  with  an  order  of  Bacon,  V.C, 
made  in  this  matter  on  the  22nd  July  1884, 
whereby  the  right  to  call  for  a  transfer  of  certain 
sums  of  India  Four  per  Cent,  stock  was  vested  in 
Korcott  D'Estorre  Roberts  and  Walter  Stennett 
Prichard,  the  new  trustees  of  the  will  of  Violet 
Tweedy,  deceased,  duly  appointed  by  the  court,  and 
that  the  Governor  and  Company  of  the  Bank  of 
England  do  pay  the  costs  of  and  occasioned  by 
the  application. 

By  an  order  made  the  28th  June  1884,  upon  the 
petition  of  Barbara  Lady  Torrens,  it  was  ordered 
thai  two  or  more  proper  persons  be  appointed 
trustees  of  the  will  of  the  testatrix  Violet  Tweed j-, 
in  substitution  for  Patrick  Sellar  Lang,  who  is 
out  of  the  jurisdiction  of  this  eourt,  and  William 
Brydone,  who  has  been  gazetted  a  bankrupt  in 
Scotland,  and  it  was  orderd  that  the  following 
inquiry  ho  made ;  that  is  to  say,  an  inquiry  of  what 
the  trust  funds  subject  to  the  will  of  the  testatrix 
Violet  Tweedy  consisted. 

And  the  parties  were  to  be  at  liberty  to  apply 
at  chambers  for  an  order  to  vest  the  trust  estate 
in  the  new  trustees  when  appointed,  and  to  apply 
generally  as  they  might  be  advised. 

By  an  order,  made  in  chambers  on  the  22nd 
July  1884,  the  judge  appointed  N.  D.  Roberts  and 
W.  S.  Frichard  trustees  of  the  will  of  the  testa- 
trix, and  declared  that  the  right  to  call  for  a 
transfer  of  and  to  transfer  into  their  own  names, 
among  other  things,  several  sums  of  India  Four  per 
Cent,  stock  amounting  in  all  to4814{.2«.ll<Z.  stand- 
ing in  the  names  of  the  old  trustees,  might  vest  in 
Bwberts  and  Prichard  as  such  trustees  as  afore- 
said, and  that  the  right  to  sue  for  and  recover  the 
said  sums  might  vest  in  Roberts  and  Prichard  as 
such  trustees. 

The  chief  clerk's  certificate  was  filed  on  the 
13th  Nov.  1884,  and  certified  the  result  of  the 
inqninr  made  in  pursuance  of  the  order  of  the 
28th  June  1884. 

On  the  9th  Oct.  1884  the  solicitors  of  Lady 
Torrens  left  office  copies  of  the  two  orders  at  the 
Bank  of  England  for  the  purpose  of  having  the 
Indian  stock  vested  in  the  new  trustees ;  the  oank 
returned  the  orders  on  the  13th  Oct.  with  the 
following  note  indorsed  by  the  solicitors  to  the 
bank  on  the  copy  order  of  the  22nd  July  1884: 

This  order  is  not  anffioient.  It  is  a  vesting  order  made 
in  ohamben,  and,  as  the  law  now  stands,  I  oannot  advise 
tiia  Bank  of  England  to  act  on  it. 

The  bank,  therefore,  declined  to  act  upon  the 
order. 

ilarlen,  Q.C.  and  Birrell  for  Lady  Torrens.— 
The  proceedings  were  properly  instituted  by 
petition,  and  the  subsequent  order  was  rightly 
made  in  chambers : 

Tha  Tnutae  Act  185A,  la.  32  35, 40,  and  43; 

The  Troatee  Extension  Act  1852,  s.  6 ; 

The  Sopreme  Coort  of  Jadioatore  Aot  1873,  a.  16. 
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In  Frod»ham  t.  Frodtham  (43  L.  T.  Bep.  N.  S. 
558;  15  Ch.  Div.  317)  the  Court  of  Appeal  held 
that,  as  the  law  then  stood,  there  was  so  much 
doubt  as  to  the  jurisdiction  as  to  render  it  unsafe 
to  make  ft  vesting  order  in  chambers.  Chitty,  J., 
in  Be  MoaU't  Trutts  (22  Ch.  Div.  636),  held 
that,  if  the  proceedings  were  properly  com- 
menced by  petition,  the  subsequent  proceedings 
might  be  carried  on  in  chambers.  Order  LV., 
r.  2,  of  the  Rules  of  Court  1883,  defines  the 
business  to  be  disposed  of  in  chambers.  Sub- 
sect.  8  of  that  order  relates  to  the  transfer  of 
stock,  and  sub-sect.  18  is  very  general,  "such 
other  matters  as  the'  judge  may  think  fit  to  dis- 
pose of  at  chambers ;"  this  gives  the  judge  full 
discretion,  and  your  Lordship  is  fully  justified  in 
acting  in  pursuance  of  it. 

Kekeimeh,  Q.C.  for  the  Bank  of  England. — ^The 
court  has  not  had  a  petition  before  it  for  the 
vesting  of  this  specific  sum  of  stock.  In  Frods- 
ham  V.  Frod»hat/i,  Cotton,  L.J.  dwelt  upon  the 
protection  afforded  to  the  public  bv  making  such 
an  order  in  court,  and  not  in  cnambers.  Be 
Moate't  Tmtti  was  a  different  case  to  this. 

Bacon,  V.C. — ^No  doubt  it  is  of  very  great  im- 
portance that  all  possible  vigilance  should  be 
exercised  upon  the  subject  of  such  orders  as  that 
which  is  before  the  court  at  this  moment,  and 
nobody  can  in  tho  least  complain  of  the  Bank  of 
England,  who  of  course  are  not  desirous  of  im- 
peding in  any  way  the  operation  of  any  order 
which  has  been  made.  They  are  quite  ready  to 
give  g^eat  care  and  attention  to  any  order  which 
they  are  asked  to  carry  into  execution  or  give 
effect  to,  and  I  do  not  blame  them  for  the  course 
they  have  taken  on  the  present  occasion.  After 
the  decision  in  Frodsham  v.  Frodsham  I  cannot 
say  that  the  Bank  of  England  were  wrong  if  they 
hesitated  to  act  on  the  order.  However,  when  the 
matter  is  mentioned  1  think  it  is  clear.  I  am  verv 
much  obliged  to  Mr.  Marten  for  the  care  with 
which  he  has  collected  and  gone  into  the  various 
Acts  of  Parliament  and  general  orders,  and  for 
the  trouble  he  has  bestowM  upon  the  matter ;  but 
at  the  same  time  I  cannot  think  that  they  have 
much  to  do  with  the  question  before  me.  I  have 
to  decide  upon  the  law  as  it  exists.  The  right  of 
the  court  to  entertain  the  petition  is  not  in  ques- 
tion. The  right  of  the  court  to  adjourn  to 
chambers  the  further  hearing  either  of  the  petition 
itself  or  the  inquiry  into  any  of  the  matters  con- 
tained in  the  petition  is  not  capable  of  dispute. 
The  right  to  act  in  chambers  is  clear,  and  is 
plainly  authorised  by  the  Legislature,  and  is  con- 
firmed by  every-day  practice.  Frodihatn  v.  Frods- 
ham decided  only  this,  that,  inasmuch  as  the 
proceeding  ought  to  have  been  by  petition,  the 
court  would  not  enforce  the  order  as  against  the 
Bank  of  England  where  the  proceeding  had  not 
been  bypetition.  The  law  has  been  altered  since 
that.  The  law,  as  it  stands  now,  is  that,  where  a 
proceeding  originated  by  petition  is  heard  by  the 
court  in  court,  the  right  exists  in  the  court  to 
adjourn  that  petition  and  every  part  of  it  into 
chambers  to  be  further  dispKised  of.  The  court 
has  BO  dealt  with  the  present  j)etition ;  for  by  the 
first  order— that  of  the  28th  June  1884— it  directs 
the  appointment  of  new  trustees,  and  it  directs  an 
inquiry^.  It  does  not  dispose  of  the  whole  matter 
beiore  it ;  it  disposes  of  a  pert  conclusively  by  a 
decree,  or  that  which  is  equirnl^nt  to  a  decree.  It 


directs  an  inqnirr  of  what  the  trust  funds  subject 
to  the  will  of  the  testatrix  consist,  and  it  says, 
"  and  the  parties  are  to  be  at  liberty  to  apply  at 
chambers  for  an  order  to  vest  the  trust  estate  in 
the  new  trustees  when  appointed,  and  to  apply 
generally  as  they  may  be  advised " — that  is,  to 
apply  for  an  order  to  vest  the  trust  estate  when 
the  previous  inquiry  shall  have  been  satisfied.  The 
previous  inquiry,  I  am  told,  has  been  satisfied, 
though  Mr.  Kektfvrich  savs  he  has  heard  that  to- 
day for  the  first  time.  I  do  not  think  that  of  the 
least  importance;  for,  when  I  come  to  the  second 
order  which  the  jud^  made  in  chambevs 
(and  the  same  judge  is  supposed  to  be  acting 
throughout),  I  must  assume  that  the  inquiry 
has  been  made,  and  that  the  result  has 
been  satisfactorv  to  him.  By  that  order, 
the  judge  (statmg  it  shortly)  appoints  the 
new  trustees,  and  says  they  have  the  right 
to  call  for  the  transfer,  and  to  transfer  into 
their  own  names  the  sums  there  stated,  and  that 
the  right  to  sue  for  and  recover  the  sums  men- 
tioned is  vested,  in  them.  This  matter  seems  to 
me  to  be  entirely  free  from  the  objection  whic^ 
was  taken  in  Frodsham  v.  FrodMofn,  and  it 
resolves  itself  into  one  of  the  oommoneet  HjiipU- 
cations  that  dsnx  be  made  to  the  court.  The  right 
to  appoint  new  trustees  is  recognised  as  inlm«nt 
in  the  court,  as  also  is  the  right  to  name  tmstees, 
and  the  right  to  inquire  of  what  the  funds  which 
are  to  be  transferred  to  them  consist.  Those 
rights  are  exercised,  and  it  having  been  ascer- 
tained that  the  fund  consists  of  tae  sums  here 
mentioned,  the  trustees  are  appointed,  and  the 
ri^ht  to  call  for  a  transfer  is  vested  in  them.  I 
thmk  Frodsham  v.  Frodsham  has  no  application 
whatever  to  the  present  case.  The  decision  in 
that  rested  on  the  narrow  question  whether,  in  a 
proceeding  commenced  by  action — not  petitionr— 
the  court  had  jurisdiction  to  make  a  vesting  order 
in  chambers.  The  right  of  the  court  to  deal  with 
the  subject-matter  of  the  present  case  is  clear. 
Hobody  can  doubt  it  for  one  moment.  New 
trusted  have  been  appointed  in  the  place  of 
former  trustees,  the  right  to  call  for  a  transfer  of 
the  trust  fund  is  vested  in  these  new  tmstees, 
the  leg^l  right  to  the  fund  in  question  is  vested 
in  them.  It  remains  only  that  the  bank  should 
perform  a  ministerial  ofiice  and  give  full  effect  to 
the  order  the  court  has  made,  and  that  the  funds 
should  be  transferred  into  the  names  of  the 
trustees.  I  have  not  heard  that  such  an  order 
cannot  be  made  in  chambers.  It  is  not  right  that 
the  bank  should  be  present  on  the  inquiry  of 
what  the  trust  funds  consist.  To  ascertain  that 
is  the  duty  of  the  court,  and  the  court  has  dis- 
charged that  duty,  and  upon  the  face  of  the  order 
I  must  take  it  to  have  been  positively  decreed  and 
decided  that  new  trustees  shall  be  appointed,  and 
to  have  been  positively  decided  that  the  legal 
estate  in  the  fund  belongs  to  the  trustees  when 
appointed ;  for  the  court  has  pursued  the  inquiry 
and  must  be  assumed  to  have  done  so  in  maVing 
the  second  order.  The  right  to  reouire  the  bank 
to  transfer  cannot  be  resisted.  I  toink  no  doubt 
can  be  thrown  on  the  power  which  the  court  or  a 
judge  now  possesses  on  the  hearing  of  a  matter  to 
adjourn  it  and  deal  with  it  in  chambers  upon 
what  he  has  heard  in  court.  Undoubtedly,  the 
bank  is  quite  safe  in  acting  upon  the  order  of  the 
court.  In  my  opinion  the  right  of  the  applicant 
to  have  the  order  which  the  conrt^^u  made  per« 
Jigitized  by  VjL 
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formed  cannot  be  resiated,  and  I  therefore  make 
an  order  on  the  Bank  of  England  to  act  on  the 
order  in  chambers  in  the  terms  of  the  notice  of 
motion. 

Marten. — ^With  costs  against  the  bank  ? 

Kekevfick. — ^It  is  not  nsiial  in  these  cases. 

Bacov,  V.C. — I  think  the  bank,  who  hare  no 
interest  in  the  matter,  except  as  cuBtodians  of  the 
public  money,  ought  not  to  be  made  to  paj  costs, 
but  I  do  not  give  them  an^  costs ;  the  costs  of 
the  applicants  will  be  costs  m  the  matter  of  the 
petition. 

Solicitors:  Keeping  and  Co.;  Fretlifield*  and 
WUUanu. 


Saturday,  Jidy  12, 1884. 

(Before  Chittt,  J.) 
Bayiiion  v.  Couixs.  (a) 

Married  vxmuM-^Separate  eitate—Bevertionary 
inUretU— Payment  out  on  teparaie  receipt — 
Property  aeauired  in  poteetnon  after  1882 — 
MaUne'  Act  (20  ^  21  Vid.  c.  bl)  — Married 
Women"*  Property  Act  1882  (45  ^  46  Vid.  c.  76), 
•.  5. 

A  tenant  for  l^e  of  a  fund  t»  court  had  died,  and 
a  petition  for  payment  out  wo*  presented  by 
jMtrtiet  entitled  tn  remainder,  two  of  them  being 
married  women,  and  married  before  1888.  The 
married  women  were  entitled  to  their  tharee  on 
the  death  of  the  tenant  for  life,  and  the  quettion 
arote  whether  they  were  entitled  to  have  their 
eharea  paid  out  on  their  teparaie  receipt  by  virtue 
of  the  Married  Women'*  Property  Act  18^,  «.  5. 

Seld,  theU  property  to  which  a  woman  monried 
b^ore  the  Act  of  1882  came  into  operation,  wat 
entitled  in  revernon  at  the  date  0/  the  Art,  hut 
which  had  since  the  eommeneement  of  the  Act 
become  a  title  in  posaeteion,  was  within  the  scope 
of  sect.  5,  and  therefore  miaht  be  paid  out  to  her 
on  her  separate  receipt  without  the  neeeteity  of 
her  teparate  elimination. 

Ax  unopposed  petition  was  brought  bj  nine 
persons  (two  of  whom  were  married  women  who 
nad  been  married  before  the  Ist  Jan.  1883,  at 
which  date  the  Married  Women's  Property  Act 
1882  came  into  operation),  for  pajonent  to  them 
respectively  of  their  shares  in  certain  fnnds  in 
court  to  which  they  had  become  entitled  in  re> 
versicni  before  the  Ist  Jan.  1883,  but  had  not 
become  entitled  in  possession  until  the  death  of 
the  tenant  for  life  in  Jan.  1884. 

The  question  arose  whether,  under  the  Married 
Womens  Property  Act  1882,  the  two  married 
women  were  entitled  to  have  their  shares  paid 
Out  to  them  on  their  separate  receipts.  The  funds 
in  court  formed  part  of  the  proceeds  of  the  realisa- 
tion of  the  residuary  real  and  personal  estate  of  a 
testator  who  had  died  in  1820,  and  they  had  been 
realised  in  various  actions,  and  were  now  standing 
to  a  separate  account  in  the  action  of  Baynton  t. 
CoUint,  which  was  instituted  in  the  year  1870, 
under  the  Partition  Act  1878,  fo.-  the  sale  of  the 
te»tator's  real  estate  which  remained  subject  to 
the  trusts  of  his  wilL 

Whiiehome,  Q.C.  and  P.  Kingdon  for  the  peti- 
tioners.— ^The  words  of  the  Married  Women's 
Property  Act  1882,  s.  5,  are  as  follows  :  "  Every 

(a)  II«|M*tad  lij  A.  CoTMAUiI  BiH,  Kiq.,  Barrlitar-kt-Law. 


woman  married  before  the  commencement  of 
this  Act  shall  be  entitled  to  have,  and  to  hold, 
and  to  dispose  of,  in  the  manner  provided  by  the 
Act,  as  her  separate  property,  all  real  and  per- 
sonal property,  her  title  to  which,  whether  vested 
or  contingent,  and  whether  in  possession,  rever- 
sion, or  remainder,  shall  accrue  after  the  com* 
mencement  of  this  Act,  including  any  wages, 
earnings,  money,  and  property  so  gained  or  ac- 
quired by  her  in  manner  mentioned  in  the  Act." 
These  words  are  sufficient  to  displace  any 
inchoate  right  the  husbands  may  have  had,  for 
they  are  equivalent  to  "  become  entitled  in  pos- 
session." But  even  if  the  court  holds  this  conten* 
tion  to  be  wrong,  still  the  married  women  can, 
npon  separate  examination,  elect  as  to  the  shares 
wnich  have  arisen  under  the  Partition  Act  1868, 
to  take  such  shares  as  personalty : 
atanierint  v.  Hall,  11  Ch.  Div.  652. 
CBrrrr,  J. — I  am  of  opinion  that  if  the  Married 
Women's  Property  Act  1882,  s.  5,  was  meant  to 
apply  only  to  cases  of  title  accrued  in  inception 
suDsequently  to  the  commencement  of  the  Act, 
the  woids  "  whether  vested  or  contingent,  and 
whether  in  popsession,  reversion,  or  remainder," 
need  not  aO  have  been  used.  There  are  five 
kinds  of  title  mentioned,  and,  if  any  of  them 
accrue  after  the  date  of  the  Act,  .then  sect.  5  wiU 
apply.  The  fair  meaning  to  be  attributed  to 
the  words  "  the  title  to  which  shall  accrue  after 
the  commencement  of  the  Act"  when  referring  to 
a  title  in  possession  or  remainder  is  "  accrue  in 
possession.  I  hold  that  the  title,  which  was  in 
reversion  or  remainder,  at  the  commencement  of 
the  Act,  and  which  has  since  come  into  posses- 
sion, is  within  the  Act.  A  further  effect  of  the 
section,  and  probably  one  of  its  objects,  is  to 
enable  married  women  to  deal  with  their  rever* 
sionary  interests  without  the  aid  of  Malins'  Act 
(20  A  21  Yict.  o.  57).  The  married  women  are 
entitled  to  receive  their  shares  of  the  funds  in 
court  on  their  separate  receipts,  without  the 
necessity  of  their  separate  examination. 

Solicitors  for  the  petitioners.  Bridges,  Satrtett, 
Heywood,  Ram,  and  iHbdin. 


July  1,  7,  and  1*,  1884. 

(Before  Chittt,  J.) 

Be  Whkatlet;  Smith  v.  Sfekce.  (a) 

Married  woman — Life  interests — Election — Re- 
straint on  anticipation. 

A  testatrix  who  was  donee  of  a  pmoer  of  appoint- 
ment  amongst  the  children  of  3.  W.,  by  her  will 
and  eodieiis  exercised  such  power  in  favour  of 
persons,  some  of  whom  were  objects  of  the  power, 
and  also  in  favotir  of  others  who  were  not,  and 
also  gave  to  two  of  the  appointees,  who  were  mar- 
ried women,  and  children  of  J.  W.,  certain  pro- 
perty of  her  own  for  life  toithout  restraint  on 
anticipation.  The  question  arose  whether  the 
above-mentioned  married  women  could  be  put  to 
their  eiedion. 

Held,  that,  in  the  case  of  a  married  wo  nan  to  whom 
a  life  interest  with  a  restraint  on  antielpation  it 
given  by  the  same  instrument  as  that  which  givet 
rise  to  a  question  of  election,  the  doctrine  of  election 
does  not  apply,  as  the  nature  of  her  interest  in  the 
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property  to  ie  relinquislted  by  way  of  compenta- 
'   iionlui»,hy  the  term*  of  tliein*trument,heen  made 

iaaUenalile. 
WUlonghW  V.  Middleton  (6  L.  T.  Rep.  S.  S.  814; 

South  V,  Luow  (45  L.  T.  Rep.  N.  8.460 ;  18  CJi. 
Die.  354) ;  CahUl  v.  Cahiir(49  L.  T.  Rep.  N.  8. 
«05:  8  App.  Cat.  4S.7)  foUowd. 

Tnis  action  was  inst{tute<T  for  the  administratioa 
of  the  estates  of  Hemy  Wheatley  and  Mari« 
Wheatley. 

Henry  Wheatley,  by  his  will,  dated  the  20th 
Not.  1868,  gave  2Ci007'.  to,  and  equally  to  be  diyided 
between,  bnch  one  or  more  of  his  nephews  and 
nieces  (naming  them),  the  four  children  of  his 
deceased  brother  William  Wheatley  as  should 
survive  him,  and  30002.  to  and  equally  between 
such  one  or  more  of  his  nephews  and  nieces,  the 
■ix  children  of  his  late  brotner  John  Wheatley,  as 
riiooid  survive  him.  and  attain  twenty-one,  and 
mbject  to  the  trusts  and  legacies  aforesaid,  the 
testator  directed  that  the  tmst  premises,  or  the 
residue  thereof,  with  the  future  income,  should  be 
held  npon  aucb  trusts,  &c.,  whether  the  bame 
extended  to,  and  should  be  an  absolute  or  only  a 
limited  and  revocable  disposition  thereof,  and  in 
such  manner  in  all  respects  as  his  sister  Maria 
Wheatley,  whether  covert  or  sole,  should  by  will 
direct,  appoint,  give,  and  devise,  "  but  so  that 
every  direction,  appointment,  gift,  or  devise  be 
made  in  favour  of  some  one  or  more  of  my 
nephews  and  nieces,  the  children  of  my  said 
brothers  and  sister,  William  Wheatley,  John 
Wheatley,  and  Isabella  Smith.  And  in  case  mv 
aaid  sister  Maria  Wheatley  shall  make  no  such 
direction,  appointmoit,  gift,  or  devise  as  aforesaid, 
then  as  to  one  moiety  (U  the  residue  of  the  said 
-trust  premises,  with  the  future  income  thereof,  I 
direct  that  the  same  shall  be  in  trust  for,  and  to 
be  equally  divided  between,  my  said  nephews  and 
aieces,  the  children  of  my  said  brother  William 
Wheatley,  the  same  as  the  sum  of  20001.  givoi  to 
them,  with  the  like  proviso  in  favour  of  issue  in 
case  of  any  of  them  dying,  as  mentioned  in  the 
same  proviso,  leaving  lawful  issue.  And  as  to  the 
remaining  moiety  of  the  residue  of  the  said  trust 
premises,  with  the  future  income  thereof,  I  direct 
that  the  same  shall  be  in  trust  for  and  equally 
divided  between  my  nephews  and  nibces,  the 
chUdren  of  my  deceased  brother  John  Wheatley, 
the  same  as  the  bef  ore-mentioned  sum  of  30002. 
given  to  them,  and  also  with  the  like  proviso  in 
favour  of  issue  in  case  of  any  of  them  dying,  as 
mentioned  in  the  same  jH-orviso,  leaving  lawful 
iame." 

Maria  Wheatley,  by  her  will,  dated  the  1st  June 
1870,  after  making  an  appointment  in  exercise  of 
the  powei-  given  to  her  by  Henry  Wheatley 's  will, 
directed  that  her  real  and  personal  estate  should 
be  held  upon  trust  for  her  niece  Dorothy  Ewart, 
and  the  meces  and  nephews  of  her  sister  Isabella 
Smith  and  her  late  brother  John  Wheatley,  who 
riiould  be  living  at  her  death,  in  equal  shares,  the 
shares  of  any  niece  surviving  the  testatrix  to  be 
settled  upon  certain  trusts  for  such  niece  for  her 
life,  for  her  separate  use,  without  power  of  antici- 
pation. 

By  a  codicil,  dated  the  26th  Aug.  1871,  Maria 
Wheatley  revoked  the  appointment  made  by  the 
will,  and  instead  thereof  appointed,  gave,  and 
devised  the  property,  subject  to  the  appointment. 


unto  her  sister  Isabella  Smith,  for  her  natural 
Ufe,  and  after  her  death  "  I  appoint,  give,  and 
devise  the  same  real  and  personal  estate  (into  my 
nephew  William  Smith  (tue  plaintiff),  and  to  my 
nieces  Isabella  Smith  and  Margery  Irvin,  the  sen 
and  daughter  of  my  sister  TBahnlla  Smith,  and 
to  my  nieces  Dora  Anne  Ewart  and  Jtaifpiet, 
Ewart,  the  daughters  of  my  niece  Dorothy  Ewart, 
now  deceased,  in  equal  shares  as  tenants  in 
common,  and  to  their  respective  bein»  execnton, 
administrators,  and  assigns,  the  shares  ot  each 
niece  being  held  npon  such  trusts  as  she,  whether 
covert  or  sole,  should  by  deed  or  will  anwint, 
and  in  default  of  appointment  upon  trust  lor  my 
same  niece,  her  heirs,  executors,  administrators, 
and  assigns,  for  her  separate  use,  free  from 
marital  control  and  engagements." 

The  question  now  raised  for  further  considers, 
tion  was  whether  the  children  of  John  Wheatley, 
to  whom  gifts  were  given  by  the  will  of  Maria  out 
of  her  own  property,  and  who,  by  the  terms  Ol 
Henry  Wheatley's  will  (assuming  that  the 
appointment  of  two- fifths  in  favour  (v  Dora  Anne 
Ewart  and  Margaret  Ewart  was  invalid  from 
their  not  being  objects  of  the  power),  were  entitled 
in  default  of  appointment,  were  bound  to  elect 
between  Maria  Wheatley's  will  and  the  two-fifths 
to  which  they  became  entitled  in  de&ralt  of 
appointment. 

It  appeared  that  two  of  the  children  oi  John 
Wheatloy  (Mrs.  McDowell  and  Mrs.  Morison) 
were  married  at  the  date  of  Maria  Wheatley's 
death,  and  a  further  question  arose  whether  the 
doctrine  of  election  applied  in  their  case,  as  by 
Maria  Wheatley's  will  the  gifts  to  them  oat  of  hec 
own  property  were  coupled  with  a  restraint  on 
anticipation. 

C.  Parke  for  the  trustees  of  Mr.  and  Mrs. 
McDowell.— The  children  of  John  Wheatley, 
other  than  the  two  married  women,  are  pot  to 
their  election : 

irhuil«r  v.  Webster,  2  Vw.  joa.  3S7. 
But  the  married  women  whose  interests  under 
Maria  Wheatley's  will  were  given  aabject  to  a 
restraint  on  anticipation  are  not  bound  to  elect. 
There  is  no  direct  authority  on  the  point.  A 
married  wc»nan,  however,  has  been  put  to  her 
election,  as  between  property  given  to  her  for  her 
separate  use  and  property  to  which  she  was 
eidiitled  under  her  marriage  settlement  for  her 
separate  use  without  power  of  anticipation : 

WiUougMni  t.  MiidUton,  6  L.  T.  Bap.  N.  8.  814; 
2  J.  A:  H.  34A. 
But  Jessel,  M.B.  expressed  a  very  strong  opinion 
that,  where  a  married  woman  was  restrained  from 
anticipation,  she  could  not  under  the  doctrine  cf 
election  make  that  alienable  which  was  inalienable 
before : 

flintthv.Xi<ea*,45L.T.Sep.  N.S.4M;  I8C!h.DiT. 
954. 


[Chittt,  J. — Where  a  deed  or  a  will  profesaes  to 
make  a  general  disposition  of  property  for  the 
benefit  m  a  person  named  in  it,  snch  persott 
cannot  accept  a  benefit  under  the  will  without  at 
the  same  time  conforming  to  all  its  pravisiona, 
and  renouncinar  every  right  inooosistent  with 
them :  Codringion  v.  Codrwgttm,  34  L.  T.  Bep. 
N.  S.  221 ;  L.  Bep.  7  H.  L.  854.]  It  has  been  held 
that  the  court  has  no  power  to  release  the 
separate  estate  of  a  married  woman  from  the 
prohibition  against  anticipation  thereto  attadied 
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BO  as  to  enable  her  to  alienate  the  property 
aabjeot  to  Hob  restriction,  though  it  would  hare 
been  greatly  to  her  benefit  to  have  done  bo  : 

BoiituomT.  Whmlmight,  6  Ik)  Q.  M.  *  O.  SSi. 
TUm  question   also  whether   a  married  woman, 
who  ia  restrained   from   anticipation,  could  be 
put  to  her  election  has  been  under  discussion 
Def  ore : 

Be  Tuttemfs  Xittde  ;  Tusiaud  t.  fru§aud,  39  L.  T. 
B«p.  N.  8. 118;  9  Ch.  Dir.  S«S. 

The  restraint  upon  anticipation  cannot  in  any 
case,  or  upon'  any  pretext,  be  e-^aded  even  for  the 

Sorpose  of  recouping  loss  occasioned  by  fraud  or 
reach  of  trust  by  a  married  woman  of  which  she 
was  cognisant: 

Olive  T.  CaniB,  1  J.  ft  R.  199 ; 
SfMiIty  ▼.  8teikl«|r,  87  L.  T.  Bep.  N.  S.  777 ;  7  Oh. 
DiT.58». 

[Cmrrr,  J. — It  appears  that  Selbome,  L.C.  has 
approved  of  the  Tiew  taken  by  Jessel,  M.R.  in 
Smith  T.  Lueas  («M  tup.) :  CahiU  t.  CdhiU,  4» 
L.  T.  Rep.  N.  S.  605 ;  8  App.  Cas.  427.]  Another 
point  is,  that  the  rule  of  election  is  rot  applicable 
as  between  one  clause  in  a  will  and  another  clause 
in  the  same  will  or  codicil : 

WtXUubm  T.  Kim}.  BO  L.  T.  Bep.  N.  S.  1008 ;  L.  Bep. 

SEq.  165;       . 
Odomt  t.  Ootptr,  80  L.  T.  Bep.  N.  S.  409 ;  L.  Bep. 

7%L.S8; 
Be  Warrtn'B  aeUWm«ntt,  4B  L.  T.  Bep.  N.  S.  896 ;  aS 

Ch.  Sir.  a08; 
Ttmicipu  T.  KlatM,  28  Besv.  482 ; 
OoDTeyaaemg  and  IawoC  Property  Aot  1881  (44  ft  45 
•n&i.  e.  il),  a.  38. 

P.  H.  LaMrenee  for  the  children  of  Dorothy 
Ewart. — ^The  married  women  are  bound  to  elect 
equally  with'the  other  children  of  John  Wheatley. 
Tney  cannot  take  under  both  the  will  and  the 
•ppointnent,  and  the  fact  that  the  interests  given 
b^  the  will  are  subject  to  a  restraint  on  anticipa- 
tion can  make  no  difference,  for  election  is  no 
forfeiture  of  interest ;  but  the  court  lays  hold  of 
what  is  devised,  and  makes  compensation  out  of 
that  to  the  disappointed  party : 

Lady  Cavan  v.  Pultenej/,  2  Ves.  jnn.  544,  559. 
The  disappointed  legatees  are  entitled  to  keep 
back  or  sequester   from  the  other  devisees   or 
l^atees  the  property  so  devised  or  bequeathed 
until  compensation  is  made : 

Picktngili  T.  BtM^er,  5  Ch.  Div.  168 : 
QrttUm  V.  Hawari,  1  Bw.  409  and  notes. 

Persons  claiming  under  a  will  must  conform  to  all 
its  terms,  and  this  duty  to  make  compensation  is 
a  charge  on  the  interest  of  the  married  women  in 
Maria  Wheatley's  property,  which  cannot  bo  taken 
at  all  except  subject  to  the  obligation  to  make 
good  the  necessary  amount  to  the  disappointed 
^gatee: 

Pidxrtgill  t.  Rodger  (vbi  tup.). 
The  charge^  to  which  the  interest  given  by  the 
will  is  subject,  overrides  the  restraint  on  anticipa- 
tion, which  was  probably  invented  in  order  to  pre- 
vent a  married  woman's  interest  from  becoming 
forfeited.  Ulection,  however,  ia  not  based  upon 
forfeiture,  bat  upon  compensation,  and  Robinion 
T.  WhedicrigM  (uH  <up.)  is  the  first  case  in  which 
any  doubt  was  thrown  on  the  application  of  the 
doctrine  of  election  in  cases  where  the  person  to 
elect  was  restrained  from  anticipation. 

Inee,  Q.C.,  Maenaghten,  Q.C.,  Momer,  Q.C., 
Xedd,  B(wtnton,  and  Brinton  also  appeared  for 
various  parties  in  the  case.  { 


Chittt,  J. — ^In  this  case,  Maria  Wheatley  had» 

Sower  of  appointment  under  the  will  of  her 
rother  Henry  in  favour  of  certain  objeots,  and 
certain  objects  only,  and  by  her  codicil  she  pur- 
ported to  exercise  the  power  in  such  a  manner  as 
to  give  an  interest  to  persons  who  are  not  objects 
of  the  power.  The  result  is,  that  by  reason  of 
this  attempt  on  her  part  to  appoint  to  strangeni 
two-fifths  of  that  fund  are  ill-appointed.  There 
is  another  fifth  of  the  same  fund  which  I  do  not 
deal  with  now  for  the  purposes  of  this  judgment, 
because  that  has  lapsed,  and  there  is  no  question 
of  election  in  regard  to  that  fifth.  Under  the 
same  will  there  are  five  children  of  John,  who 
take  benefits  out  of  the  testatrix's  own  property, 
and  of  these  five  children  three  are  persons  «iii 
jviria:  William,  who  takes  an  absolute  interest; 
Martha  and  Jane,  who  were  spinsters  at  the'  death 
of  Maria  Wheatley,  and  are  so  still ;  and  two  others, 
Mrs.  McDowell  and  Mrs.  Morison,  who  were 
married  women  at  the  death  of  Maria  Wheatley, 
Mid  are  so  still.  The  first  point  that  arises  is, 
inasmuch  as  those  five  persons  take  an  interest 
under  the  trusts  in  default  of  appointment  under 
H«iry  Wheatley's  will,  which  entitles  them  to  aa,j 
that  the  appoinUnent  made  by  Maria's  codicil  is 
void  as  to  two- fifths,  whether  tney  are  put  to  their 
election.  In  regard  to  that  question,  it  has  been 
established  since  the  time  of  Whittler  ▼.  Webtter 
(vibi  tup.)  that  the  question  of  election  does  aris& 
It  is  unnecessary  to  go  through  the  authorities  on 
that  point,  because  the  law  has  been  considered 
for  a  long  time  to  be  finally  settled  in  regard  to 
that  matter,  and  it  is  not  permissible  to  qnestion  it 
at  the  present  day.  The  proposition  is  stated  in 
Sngden  on  Powers  (8th  edit.  p.  578),  which  is  quite 
sufficient  for  my  purpose,  in  these  words :  "  It 
follows  from  these  principles,  that  where  a  man, 
having  a  power  to  appomt  A.  a  fund  which  in 
de&ult  of  appointment  is  given  to  B.,  ezerciaes 
the  power  m  favour  of  C,  and  gives  other 
benefi^  to  B.,  although  the  execution  is 
merely  void,  yet,  if  B.,  will  accept  the  gift 
to  him,  he  must  convey  the  estate  to  C, 
according  to  the  appointment."  In  other  words, 
prima  facie  the  five  children  of  John,  who  take 
Denefit  under  the  same  will,  and  are  persons  who 
are  entitled  to  disappoint  the  person  in  whose 
fovour  the  erroneous  appointment  has  been  modo 
by  the  codicil,  are  bound  to  elect.  I  say  fri,m& 
fade,  because  I  think  there  is  adistinctionhetweeoii 
the  case  of  those  who  ore  rui  juris  and  that  of  the 
two  married  women.  I  should  say  that  Pearstm, 
J.  in  Ee  Warren'e  Trutte  (iibi  tup.)  did  not  pur- 
port i-eally  to  deal  with  this  particular  proposition  ; 
and,  without  expressing  any  opinion  whether  it 
was  rightlv  decided  or  not,  I  consider  that  JBs 
Wanen'i  iratti  does  not  in  the  least  degree  stand 
in  the  way  of  my  present  decision.  Then  comes 
the  question,  whidi  is  one  of  some  importance^ 
vis.,  whether  in  regard  to  Mrs.  McDowell  and  Mrs. 
Morison,  who  take  life  interests  under  Maria 
Wheatley's  will,  and  are  by  the  very  same  will 
restrained  from  anticipation,  any  cose  of  election 
arises.  It  appears  to  me  that  Mrs.  McDowell  and 
Mrs.  Morison,  being  thus  restrained  from  antioi- 
pation,  are  not  bound  to  elect.  Now,  the  dootrino 
of  election  is  thus  spoken  of  by  Cairns,  L.C.  in 
CoiringUm  v.  Codrington :  "  By  the  well-settled 
doctrine  which  is  termed  in  the  Scotch  law  the 
doctrine  of  approbate  and  reprobate,  and  in  our 
courts  more  commonly  caUed  the  doctrine  of  eleo- 
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ti<m,  where  a  deed  or  a  will  profesges  to  nuke  a 
general  disposition  of  property  for  the  benefit  of 
a  person  named  in  it,  such  person  cannot  accept  a 
bonefit  nnder  the  will  withont  at  the  same  time 
conforming  to  all  its  provisions,  and  renouncing 
every  right  inconsistent  with  them."  That  is  a 
sufficient  statement  of  the  doctrine  for  the  pur- 
poses of  mj  jud^ent.  The  person  against  whom 
the  case  of  election  arises  is  bound  to  give  effect  to 
the  whole  instrument,  and  there  is  an  implied 
condition,  arisine  out  of  the  dispositions  on  the 
face  of  the  will  itself,  that  the  person  who 
takes  under  the  instrument  should  renounce 
any  independent  title  that  person  has,  uid 
ooold'  set  up  against  the  instmment  itself. 
Bat  the  Question  of  election  arises  with  refe- 
rence to  toe  instrument  in  this  way.  On  the 
face  of  this  will  these  two  ladies  are  restrained 
from  anticipation.  Now,  it  is  settled  that  the 
doctrine  of  election  does  not  involve  forfeiture, 
but  involves  compensation.  Compensation  out  of 
whatP  Out  of  tne  property  which  is  given  by 
the  inatmment ;  that  is  to  say,  arising  out  of  the 
property  which  Mrs.  Morison  and  Mrs.  IfcDowell 
take  under  the  will,  as  being  property  which  the 
testatrix  Maria  Wheatley  was  absolutely  entitled 
to.  Now,  can  I  imply,  on  the  &ce  of  these 
testamentary  instruments,  anv  sach  condition  as 
against  them  P  .  I  hold  not ;  because  it  is  on  the 
very  face  of  this  will  that  they  are  restrained 
from  anticipation.  I  put  this  point  during  the 
argument.  Suppose  the  testatrix  had  sidd,  "  I 
give  you  an  interest  in  my  own  property,  and 
you  are  not  to  be  put  to  any  election  by  reason  of 
my  having  in  another  part  of  mv  will  disposed  of 
your  property"  (for  tnat  is  wnat  the  attempt, 
the  invalid  attempt,  to  exercise  the  power  of 
appointment  really  comes  to),  it  would  be  clear 
there  was  an  intention  shown  on  the  face  of  the 
will  itself  that  there  should  be  no  election.  It 
appears  to  me,  when  this  case  is  considered,  it 
resolves  itself  into  a  case  such  as  the  one  I  have 
supposed ;  for  it  is  the  testatrix  herself  who  has 
said  that  these  two  beneficiaries,  Mrs.  McDowell 
and  Mrs.  Morison,  are  to  enjoy  the  property  which 
she  gives  them  as  a  personal  provision  for  their 
inabenable  use.  The  case,  therefore,  does  not 
&II,  as  far  as  the  facts  are  concerned,  within  the 
decision  of  Lord  Hatherley  in  WiUoughhy  v. 
Middleton  (ubi  gup.).  There  the  funds  purported 
to  be  brought  into  settlement  by  the  covenants 
of  the  husband  and  the  wife  consisted,  first,  of  a 
reversionary  interest  of  the  wife,  and,  secondly, 
of  her  after-acquired  personalty ;  and  under  the 
trusts  of  the  settlement  the  wife  took  the  first 
life  interest  in  both  funds  for  her  separate  use, 
without  power  of  anticipation.  The  wife's  rever- 
sionary interest  fell  into  possession  during  the 
coverture,  and  was  therefore  bound  by  the 
husband's  covenant,  but  not  by  the  wife's.  The 
wife's  after-acquired  personalty  accrued  to  her 
for  her  separate  use,  and  was  therefore  bound  by 
her  covenant,  but  not  by  the  husband's.  Lord 
Hatherley  held  in  these  circnmstanoes  that 
the  husband  had  settled  the  reversionary 
interest  on  the  faith  that  the  wife  would  give 
effect  to  her  covenant  and  to  the  settlement 
as  a  whole,  and  consequently  that  the  implied 
condition  of  election  arose  as  against  her. 
That  reasoning  does  not  decide  tne  present 
case.  But  the  late  Master  of  the  Bolls,  in 
Smiih  V.  LucoM  {ubi  «up.),  considered  the  point 


which  I  have  to  deoide  as  still  open,  and  not 
flnallv  disposed  of  by  Lord  Hatherkrr  in  WtZ> 
lougMy  V.  Middleton,  and  he  expressed  a  ttroag 
thongh  not  a  final  opinion  on  the  point;  and, 
adverse  to  that  decision,  the  late  James,  liJ. 
appears  by  his  question  in  Tuatattd  v.  Tu»»tUid  to 
have  thought  that  a  married  woman  who  is 
restrained  from  anticipation  could  not  be  pat  to 
her  election.  I  adopt  the  view  wfakdi  tne  late 
Piaster  of  the  Bolls  took  in  Stnith  v.  Lnea*.  The 
property,  which,  it  is  said,  must  be  aeqnestered 
for  the  purpose  of  malriTig  compensation  to  the 
persons  who  have  been  disappointed  by  the  failnre 
of  the  appointment  in  their  favour,  is  property 
given  in  such  a  manner  that  the  testatrix  henMU 
must  be  deemed  to  intend  that  the  persons  to 
whom  she  gives  it  shall  not  deal  with  it,  and  that 
it  shall  not  be  dealt  with  adversely  to  them ;  and 
to  imply  a  condition  of  election  would  be  to  im|^ 
a  condition  of  election  against  the  express 
language  of  this  will.  For  these  reas<»a,  it  appears 
to  me  there  is  no  case  of  election  ariauig  as 
against  Mrs.  McDowell  and  Mrs.  Moriaon  im 
respect  of  their  life  interests.  The  will  has  not 
been  stated  so  as  to  see  whether  they  todc  any 
other  interest  in  reversion  in  those  shares  settled 
on  them.  Anj  question  of  that  kind  I  leave 
open.  I  rather  understand  that  the  whole  ef  their 
shares  are  so  settled  that  they  can  take  no  more 
than  the  life  interest.  It  was  argned  that  sect-  39 
of  the  Conveyancing  and  Law  of  Property  Act 
1881  made  a  cufferenoe  in  this  case,  but  it  has  no 
application  whatever;  because  I  have  held  that 
the  married  women  thus  restrained  from  anticipa- 
tion are  not  put  to  their  election. 

Solicitors  for  the  narties :  Mavle$,  Teetiale,  and 
Co.,  agents  for  Lietek,  Dodd,  and  BramwtU,  North 
Shields;  F.  Venn  and  Co.;  8.  W.  Joimum  and 
Son,  agents  for  H.  A.  Adanutm,  North  Shields; 
Chester  and  Co.,  agents  for  Sntton  and  EttM, 
Manchester ;  Bedpath  and  Haldeworfh, 


TuMday,  July  22, 1884 

(Before  Chuit,  J.) 

Shaw  e.  Tbz  GoKroKATioir  or  BiximieHAif.  (a) 

Arbitration — Atoard — Paymeni  of  rum  atoarded 
into  eowrt— Appeal  to  jury — Verdict — Compensa- 
tion— Interest  on  difference  between  two  nun*— 
The  Artisans  and  Lahov/rers'  DvoMings  Improve 
ment  Act  1875  (38  ^  39  Vict.  c.  36), «.  §0,  sekedisde, 
ss.  18, 20, 24,  26. 

A  corporation  had  decided  on  taking  some  property, 
of  which  the  plaintiff  was  tenant  for  life,  for  tie 
purposes  of  an  improvement  scheme.  An  arhi^ 
trator  had  awarded  the  plaint^  24001.  for  the 


The  plaintiff  declined  to  accept  the  aweurd,  but  Oie 
eorporatian  took  possession,  and  paid  into  eonrt 
2400L  on  the  i6lh  March  1881.  Later  on  the 
plaintiff,  acting  under  the  Artisans  and  hcitemxtri 
Dwellings  Act  1875,  appealed  to  a  jury  from  the 
arbitrator's  decision,  and  was  awarded  82001., 
and  on  the  15th  Jan.  1884  the  eorporation  paid 
the  additional  sum  of  800(.  into  eotetf. 

The  plaint^  now  claimed  to  be  enMIed  to  m»  aiii- 
tional  »i(m  of  4  per  cent,  interest  on  the  800L 
from  the  26th  March  1881  im  to  the  ISA  Jo*. 

1884. 

(a)  Beported  br  A.  OOTMlsn  Snt,  Bit.,  BuiMaratisw. 
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Held,  that  vshen,  Xinder  the  ptvv!»iong  of  ihi»  Act, 
a  »u/M  of  moTtey  haa  been  paid  into  court  under 
the  ntoard  of  an  arbitrator,  and  on  appeal  a 
verdict  i»  given  by  a  jury  for  a  larger  lum,  the 
difference  omo  being  ntbteqiiently  paid  into  court, 
iaterett  at  the  rate  of  4  per  cent,  per  annutn 
from  the  date  of  the  first  payment  into  coiurt  to  the 
dette  of  the  aeeond  payment  in,  is  payahls  on  the 
difference  between  the  ttvo  sitms ;  Mso  that  a  local 
anthority  is  entitled  to  enter  into  possession  after 
^yment  to  the  party  entitled,  or  after  payment 
into  court  of  the  sum  awarded  by  the  arbitrator. 

The  claim  on  thiit  motion,  which  int«  to  discharge 
an  order  made  by  Chitty,  J.  in  chambers,  was 
made  under  the  Artisans  and  Labourers'  Dwcll- 
inffs  Act  1875,  which  embodied  many  of  the  pro- 
visions of  the  Lands  Clauses  Consolidation  Act 
184.5,  which  regulated  the  procedure  in  respect  of 
the  compulsory  purchase  of  lands,  and  permitted 
an  appeal  from  tlie  arbitrator's  final  award  to  an 
assessment  by  a  jury.  It  was  raado  in  respect  of 
property  belonging  to  the  plaintiff  compnlsorily 
purchased  by  the  Corporation  of  Birmingham  by 
virtne  of  powers  given  by  the  Act  of  1875.  Mr. 
Shaw,  the  plaintiff,  was  tenant  for  life  of  the 
reversion  of  certain  property,  and  the  interest  o£ 
the  reversioners  was  subject  to  a  lease  which  had 
been  granted  in  1775,  and  whicH'had  but  a  few 
years  to  run  at  the  date  of  the  award.  Under 
the  lease,  the  rent  reserved  was  only  lOJ.  a  year, 
a  rent  Tar  less  than  the  annhal  value  of  the  houses 
to  be  taken,  and  in  the  award  it  appeared  that  all 
onexpired  terms  were  calculated  from  Michaelmas 
1880,  the  effect  of  which  was  that  eleven  and  a 
half  years  of  the  lease  had  to  run  before  the 
reversion  fell  into  possession,  and  it  was  npon  that 
calculation  that  the  award  was  made. 

On  the  13th  July  1879  the  coloration,  acting 
as  nrlian  sanitanr  authority,  gave  notice  of  their 
intention  topurcnase  the  plaintiff's  property  com- 
pnlsorily. The  amount  of  compensation  to  be  paid 
to  the  plaintiff  was,  on  the  16th  June  1880, 
assessed  by  Sir  Henry  Hunt  (the  arbitrator 
appointed  by  the  Local  Government  Board)  at 
24001. 

On  the  7th  March  1881  the  corporation  being 
satisfied  with  the  title,  paid  that  sum  into  court, 
and  took  possession  on  the  26th  March  1881. 

The  amount  not  satisfying  the  plaintiff,  li« 
appealed  to  Sir  Henry  Hirat  to  reconsider  his 
award,  and  appeared  before  him  to  urge  his 
request.  Sir  Henry  Hunt,  however,  refused  to 
alter  the  award,  and  the  plaintiff  gave  notice  to 
the  defendants  for  a  jury. 

On  the  4th  April  1881  a  delay  occurred  on  the 
part  of  the  corporation  in  issuing  their  warrant 
to  the  sheriff  to  summon  a  special  jury,  and  it  was 
not  issued  until  the  16th  Nov.  1883. 

Then  the  warrant  before  the  jniy  recited  that 
Shaw  was  dissatisfied  with  the  amount  so  awarded 
and  paid  into  court,  and  that  such  amonnt 
exceeaed  5001.,  and  ^ve  notice  that  he  intended 
to  Hppeal,  and  submit  the  question  of  the  proper 
amonnt  of  compensation  payable  in  respect  of  the 
property  to  a  jury ;  and  the  warrant,  in  accordance 
with  that  notice,  required  the  sheriff  to  nominate 
a  jury,  to  determine  by  their  verdict  the  proper 
amonnt  of  compensation  to  b«  paid  by  the  l<xsal 
authority  for  tne  purchase  of  tne  inheritance  in 
fee  simple,  and  so  forth. 

The  ver^cfe  of  the  jury  was  given  on  the  12th 
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Dec.  1SS3  for  the  payment  of  32002.  to  the  plain- 
tiff, and  on  the  same  day  the  sheriff  gave  judg- 
ment accordingly. 

On  the  15th  Jan.  1884  the  corporation  paid  the 
sum  of  8007.  (being  the  difference  between  2400?. 
and  3200Z.)  into  court.  It  appeared  that  the 
plaintiff  had  received  the  rent  due  from  the 
lessee  on  the  25th  March  1881,  but  that  the  cor- 
poration had  originally  refused  to  pa}*  ground 
rent  after  that  date  (when  they  had  enter^  into 
possession),  and  they  alleged  that  24001.  was  full 
satisfaction,  and  tliat  they  had  purchased  the 
leasehold  interests,  and  the  town  clerk  had 
written  to  that  effect.  The  corporation,  however, 
when  the  matter  was  before  Chitty,  J.  in  chambers 
agreed  to  waive  this  point,  and  the  main  question 
iirgued  on  the  motion  was  whether  interest  at 
4  per  cent,  per  annum  was  payable  on  the  800i. 
between  the  26th  March  1881  and  the  l&th  Jan. 
1884. 

Homer,  Q.C.  and  Phipson  Beale  for  the  plain- 
tiff.—Although  as  a  general  rule  interest  does  not 
run  upon  a  judgment  for  any  period  antecedent 
to  the  date  of  the  judgment,  m  this  case  it  ought 
to  be  paid  on  the  800?.,  as  the  verdict  of  the  jury 
was  in  regard  to  a  sum  which  ought  to  have  been 
inserted  in  the  original  award.  The  interest 
ought  to  be  paid  from  the  26th  March  1^1  when 
the  corporation  were  entitled  to  take  possession  : 

Bhyt  T.  Dare  Vaney  Raihcay  Company,  L.  B«p.  19 
Eq.  98; 

Se  Pigolt  and  The  Ortat  Western  BaiUeay  Company, 
44  L.T.Bm.N.  8.792;  18  Ch.  Dir.  146 ; 

R$  SecleAia  Ueal  Board,  13  Cb.  IMt.  9S5 ; 

Se  Navan  and  Kingscourt  SaUway  Company,  Ir. 
B«p.  lOEq.113. 

Jfethold  {Ince,  Q.C.  with  him)  for  the  corpora- 
tion.— No  interest  is  payable  on  the  800?.  The 
court  cannot  go  behind  the  verdict  of  the  jury, 
and  so  award  more  than  has  been  given  by  the 
verdict,  which  has  the  effect  pf  compensating  for 
etery  thine  up  to  the  date  when  it  was  given.  Me 
EccCeshill  Local  Board  was  disapproved  of  by  the 
court  in  Pigott  v.  The  Great  Western  Railway 
Company.  In  giving  their  verdict  the  question 
of  interest  was  no  doubt  present  to  the  minds  of 
the  jury,  and  in  all  probability  formed  one  reason 
for  their  giving  an  mcreased  amount  of  compen- 
sation. 

Homer,  Q.C.  in  reply. 

Chittt,  J. — The  question  on  this  motion  is 
whether  Mr.  Shaw,  as  representing  the  vendor, 
and  as  representing  the  reversioners,  is  entitled 
to  interest  on  a  sum  of  8001.,  being  the  difference 
between  the  2400?.  awarded  by  the  arbitrator  and 
the  3200!.,  the  sum  assessed  oy  the-  jury,  for  the 
period  which  elapsed  between  the  date  of  the 
payment  of  the  24002.  into  court  and  the  date  of 
the  payment  of  the  800?.  into  court.  As  between 
the  vendor  and  purchaser  in  an  ordinary  case, 
where  the  contract  makes  no  provision  for 
interest,  the  law  is  settled  that  the  purchaser 
pays  interest  from  the  time  when  ne  could 
prudently  take  possession ;  and  the  late  Master 
of  the  Rolls,  in  the  case  of  Pigott  v.  Tlie  Great 
Western  Bail/uiay  Company  {ubi  sup.),  applied  that 
rule  to  the  contract,  or  ^<m-contract,  which  is 
created  by  the  Lands  Clauses  Act  where  lands 
are  taken  oompulsorily.  In  the  decision  of  Bacon, 
V.C.  in  Bhyi  v.  Dare  V<Mey  Baiiway  Company  he 
held  that  interest  was  payable  by  a  railway 
company  from  the  time  of  their  taking  possesnon 
Digitized  b. 
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of  the  land  under  their  statutory  powers,  and 
not  merely  from  the  subsecjuent  period  of  ascer- 
taining the  price  by  a  verdict  of  the  jury.  That 
decision  appears  to  me  correct,  and,  though  the 
late  Master  of  the  BoUs  dissented  from  some 
observations,  or  from  a  decision  of  the  same 
Vice-Chancellor  in  the  case  of  the  Eecleahill 
Local  Board,  he  did  not  express  any  dissatis- 
faction, nor  indeed,  to  my  mmd,  could  he  have 
expressed  any  dissatisfaction,  with  the  decision 
in  the  case  of  MJvys  v.  The  Dare  Valley  Eaiheay 
Company.  Now,  the  property  here  has  not  been 
taken  under  the  Lands  Clauses  Act,  but  under 
the  Artisans  and  Labourers'  Dwellings  Improve- 
ment Act,  which  contains  provisions  somewhat 
similar  to,  but  not  altogether  the  same  as  those  in 
the  Lands  Clauses  Act.  The  provisions  are  in 
substance  a  modification  of  those  in  the  latter  Act. 
The  material  sections  of  the  Act  of  1875  are  the 
18th,  19th,  20th,  24.th,  and  the  26th.  The  18th 
section  is  not  very  happily  worded,  but  it  clearly 
gives  a  right  to  the  corporation  or  local  authority 
who  set  the  Act  in  motion  to  enter  upon  lands 
where  a  certificate  is  given,  and  a  certificate  is 
given  in  the  case  of  a  person  being  absolutely 
entitled.  The  20th  section  relates  to  the  payment 
into  court  where  the  person  selling  has  not  a 
title  which  enables  him  to  sell  by  virtue  of  his 
interest,  and  apparently  that  section  is  intended 
to  be  referred  to  by  some  expressions  in  the 
18th  section;  but  the  result  of  the  sections, 
applying  to  them  the  general  rule  of  law 
such  as  was  applied  by  Jessel,  M.B.  in  the 
case  of  Pigott  v.  The  Great  Western  Bailway 
Company,  which  I  have  already  mentioned;, 
appeared  to  me  to  be  this :  that  when  the  local 
authority  has  paid  money  into  court  under  the 
20th  section,  and  when  they  have,  as  they  had 
here,  seen  the  title,  and  approved  and  accepted 
the  title,  they  have  the  right  upon  that  payment 
to  enter  into  possession.  Upon  the  facts  before 
me,  it  seems  that  they  did  enter  into  such  posses- 
sion, even  as  against  the  reversioners,  on  the 
26th  March  1881.  And  I  hold  (and  I  think  to 
hold  the  contrary  would  be  disastrous  to  those 
who  set  this  Act  in  motion)  that  the  corporation 
were  entitled  to  take  possession  in  the  circum- 
stances of  this  case,  having  approved  the  title, 
on  the  day  when  thev  paid  the  24002.  into  court. 
The  24th  section  oi  the  Act  contains  provisions 
which  may  be  shortly  styled  a  modification  of  the 
85th  section  of  the  Lands  Clauses  Act,  and  there 
is  a  provision  in  that  section  with  reference  to 
the  payment  of  interest  somewhat  similar  to  the 
provision  which  is  contained  in  the  85th  section 
of  the  Lands  Clauses  Act.  It  would  be  strange 
that  the  local  authority  should  be  entitled  on 
making  the  deposit  mentioned  in  the  24th  section 
to  enter  into  possession,  and  not  entitled  to  enter 
into  possession  when  they  had  accepted  the  title 
and  paid  the  money  into  court  under  the  20th 
section.  The  26th  section  is  material  to  the 
point  I  have  to  decide.  I  will  pick  out  only 
those  portions  which  appear  to  be  material,  and 
they  are  these :  "  The  party  dissatisfied  (that  is, 
with  the  award)  may  submit  the  question  of  the 
proper  amount  of  compensation  to  a  jury,  pro- 
vided that  such  party  gives  notice  in  writing  to 
the  o'lher  party  of  his  intention  to  appeal  within 
ten  days  after  the  cause  of  appeal  has  arisen." 
Then  follows:  "The  cause  of  appeal  shall  be 
deemed  to  have  arisen,  where  moneys  have  been 


paid  into  court,  at  the  date  of  the  payment  into 
court."  The  jury  are  therefore  to  assess,  the 
amount  which  has  to  be  paid.  Bnt  the  4th  sub- 
section of  sect.  26  contains  a  provision  that  "  The 
amount  of  compensation  awu-ded  by  the  arbitra- 
tor shall  not  be  communicated  to  the  jury,  but 
they  shall  be  required  to  make  an  independent 
assessment  of  the  amount  of  compensation  to 
which  the  party  claiming  compensation  is 
entitled."  Now,  npon  these  provisions,  what  is 
the  true  function  of  the  jury  P  It  appears  to  me 
clear  that  they  sit  by  way  of  appeal  to  determine 
the  true  amount  of  the  compensation;  that,  on  the 
one  hand,  they  ought  not  to  give  in  their  verdict 
any  interest  for  the  period  which  has  elapsed  be- 
tween the  date  of  the  making  of  the  final  award 
and  the  time  of  the  verdict,  and  it  also  appears  to 
me  that  they  ought  not  to  take  into  consideration 
a  circumstance  which  was  a  material  one  in  this 
case — that  the  interest  of  the  vendor  had  become 
more  valuable  (as  it  had  here)  by  reason  of  the 
shorter  period  that  remained  of  the  term  to  which 
the  vendor's  interest  was  subject ;  and  I  think 
that  their  function  is  to  assess  the  amount  of 
compensation  to  be  paid  as  at  the  date  of  the  final 
award.  The  result,  therefore,  appears  to  me  to  be 
this :  that  they  have  substituted  for  the  24001. 
mentioned  in  Sir  Henry  Hunt's  award  a  sum  of 
3200{.,  and  that  that  is  the  purchase  money- 
Now,  it  is  obvious,  as  a  general  rule,  that  interest 
does  not  run  upon  a  verdict,  and  it  would  not 
run  upon  a  judgment  for  any  period  anteoedoot 
to  the  date  of  the  judgment ;  but  this  is  a  pro- 
ceeding,  to  my  mind,  for  the  purpose  of  ascertain- 
ing the  amount  of  the  purchase  money,  and  I 
think  that  the  rule  in  r^ard  to  the  payment  of 
interest,  which  I  have  mentioned  in  an  earliw 
part  of  this  judgment,  applies  to  this  case,  so  as, 
in  one  sense,  to  give  a  retrospective  effect  to  the 
verdict  of  the  jury.  I  think  that  the  true  mode 
of  reading  the  provisions  of  this  Act  of  Parlia- 
ment— provisions  which  counsel  said  were  so 
framed  that  the  more  they  read  them  the  less 
they  understood  them,  altnough,  speaking  for 
myself,  I  have  had  no  difficulty  m  understanding 
them — is  that  the  jury  ought  to  say  what  was  the 
proper  amount  the  arbitrator  ought  to  hare 
awarded.  The  result,  therefore,  is  that  their 
verdict  is  a  verdict  in  regard  to  the  sum 
which  ought  to  have  been  inserted  in  the  award 
itself.  Now,  in  the  circumstances  I  have  already 
gone  through,  I  have  held  that  the  coiporation 
were  entitle!  to  take  possession  at  any  tune  they 
thought  fit  after  the  26th  March  1881.  I  think 
that  they  did  take  possession  in  point  of  tact  as 
against  the  reversioner  somewhere  abont  that 
time;  and  it  appears  to  me  therefore  that  the 
interest  does  run  on  the  8001.  between  the  dates 
which  have  been  mentioned,  namely,  the  26th 
Marchl881  and  the  15th  Jan.  1884.  Thecaseisone 
of  some  importance,  and  not  an  easy  case  to  argne 
in  chambers ;  and,  without  intending  to  reflect 
in  any  way  on  the  counsel  who  appeared  before 
me,  who  no  doubt  did  their  best,  I  may  say  that 
it  was  imperfectly  argued  there,  and  no  doubt 
there  was  a  difficulty.  At  any  rate,  my  attention 
was  not  carefully  called  to  varioos  provisionB  d 
the  Act  of  Parliament  which  seem  to  me  to 
^vem  this  case.  I  therefore  hold  that  the 
interest  for  the  time  which  I  have  mentioned  is 
payable,  and  I  accede  to  the  motion,  and  the 
plaintiff  must  have  his  costSY^  think  that  any 
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other  decision  with  regard  to  the  right  to  take 
possession  would  be  a  most  disastrous  one  to  the 
local  authority,  because  in  these  undertakings 
possession  is,  of  course,  of  great  value  to  them. 
They  desire  to  enter  and  pull  down  the  buildings 
with  a  view  to  execute  the  improvements  which 
are  authorised  by  the  Act,  and  to  be  delayed  by 
one  or  two  cases,  or  b^  being  taken  before  a 
jury,  would  be  very  detrimental  to'  their  interests. 
1  also  think  in  this  case  the  corporation,  without 
of  coarse  doing  it  intentionallv,  delayed  the 
snmmoning  of  the  jury  for  a  period  which  is  not 
justifiable. 

Solicitors  for  the  plaintiff,  Church,  Bendell,  and 
Trehane. 

Solicitors  for  the  defendants,  Sharpe,  Parkers, 
and  Co. 


Atitf.  9,  Nov.  15,  and  Dec.  15, 1884. 
(Before  Peabson,  J.) 
Be  The  Uxited  Stock  Eschasoe  Limited,  (a) 
Company — Winding-vp — Judgrnent  creditor — Dis- 
cretion of  court — Evidence  of  collusion. 
Where  upon  the  hearing  of  a  winding-tup  petition 
presented  by   a  judgment  creditor,  evidence  is 
before  the  court  upon  lohich  the  issue  of  whether 
the  judgment  was  or  was  not  obtained  by  coUu- 
»ion    can  be  decided,  the  petition  inill  be  fmih- 
with    disposed    of,    notvjithstanding    that    the 
judgment  has  not  been  impeached  in  an  action  at 
law. 
Bowes  V.  The  Hope  Mtttoal    Insurance  Society 
(12  L.  T.  Bep.  N:8.  680 ;  11  H.  L.  Cos.  389)  dU- 
tinguished. 

This  was  a  petition  by  Mr.  Robert  Stuart  Ag^ew 
to  wind-up  the  above-named  company,  the'  princi- 
pal gronnd  alleged  in  the  petition  bemg  that  the 
company  was  indebted  to  the  petitioner  in  the 
sam  of  8791. 12«.  6d.,  for  which  he  had  recovered 
judgment  against  the  company  on  the  Slat  July 
1883,  in  an  action  in  the  Queen's  Bench  Division. 
Upon  the  petition  coming  on  for  hearing  the 
judgment  was  disputed  upon  the  ground  tmit  it 
had  been  obtained  by  collusion  witn  the  solicitor 
of  the  oompany.  Upon  the  objection  being  taken, 
there  being  originally  only  the  ordinary  statutory 
affidavit  in  support  of  the  petition,  leave  was 
asked  and  obtaued  to  examine  and  cross-examine, 
and  the  result  was  a  large  volume  of  depositions 
containing  the  evidence  upon  examinations,  ci-oss- 
examinations,  and  re-examinations  of  the  peti- 
tioner, a  Mr.  Tassie,  at  one  time  the  manager  of 
the  company,  Mr.  Mackenzie  and  Mr.  Kid*!, 
directors  of  the  company,  and  the  solicitor, 
accountant,  and  secretary  of  the  company.  Those 
depositions  were  before  the  court  when  the 
petition  came  on  for  final  hearing,  when  it 
occupied  the  court  for  several  days. 

Higgins,  Q.C.  and  Oswald  for  the  petitioner. 

Everitt,  Q.C.  aadSt.John  Clerke,  for  Mackenzie, 
a  shareholder  opposing. — The  court  has  before  it 
the  evidence  npon  which  it  can  decide  whether  or 
not  the  judgment  was  obtained  by  fraud  !ind 
collusion.  That  evidence  shows  that  it  was  so 
obtained,  and  the  petition  ought  now  to  be  dis- 
missed. Even  if  an  order  were  made  to  wind- 
up  the  company,  there  are  in   fact  no  tangible 

'(•>  Bapotted  bjr  J.  F.  Wassir,  Bq.,  BMTi((eMi(-Law, 


assets,  and  npon  that  ground  also  the  petition 
should  be  dismissed. 

Dauney,  for  Kennedy,  another  shareholder 
opposing  the  petition. 

Hart  for  the  company. 

Oswald  in  reply. — ^The  petitioner  is  entitled 
ex  debito  juttitim  to  an  order.  He  holds  an  unim- 
peached  and  unsatisfied  judgment  against  the 
company.  There  has  been  ample  time  for 
impeaching  the  judgment,  for  it  was  recovered  in 
July  1883,  and  the  petition  was  not  presented 
until  Ma^  1884.  There  is  in  fact  no  ground  for 
impeaching  the  judgment.  The  utmost  that  the 
court  can  do  is  to  direct  the  petition  to  stand 
over  to  give  some  parties  of  sufficient  responsi- 
bility the  opportunity  of  impeaching  the  judgment 
in  an  action  in  the  Queen's  Bench  Division : 

BcKoes    r.    Bop*    Jftttval    Imuranee    Society,   12 
L.  T.  Bap.  N.  S.  680;  11 H.  L.  Cai.  389. 

Peabson,  J.  having  stated  the  facts  as  appearing 
above,  proceeded  as  follows : — Upon  the  petition 
coming  on  to  be  heard  before  me  I  had  to  listen 
to  all  the  results  of  this  examination  and  cross- 
examination,  but  the  argument  which  was 
principally  addressed  to  me  was  this,  that  what- 
ever conclusion  I  might  arrive  at  upon  that 
evidence,  inasmuch  as  there  was  a  judgment  and 
is  still  a  judgement  standing  in  favour  of  the 
petitioner,  I  have  no  choice  in  the  matter,  but  that 
the  utmost  I  could  do  was  this,  to  allow  the 
petition  to  stand  over  provided  certain  persons — 
sufficiently  competent  persons — ^would  undertake 
to  talce  steps  within  a  reasonable  time  to  impeach 
that  judgment.  I  will  first  of  all  proceed  to 
consider  what  the  conclusion  is  at  which  I  have 
arrived  on  the  evidence  before  me ;  and  having 
considered  that,  I  will  consider  how  far  this  case 
is  covered  by  the  case  of  Bowes  v.  The  Hope 
Mutual  Insxirance  Society  (ubi  sup.),  as  to  which 
there  is  no  doubt  whatever  that  I  am  bound  by 
it.  I  regret  that  I  should  have  to  waste  the  time 
of  the  court  upon  such  a  case  as  this ;  neverthe- 
less I  cannot  help  it,  and  I  must,  I  fear,  go  through 
the  matter  at  some  length.  [His  Lordship  then 
discussed  the  evidence  in  detail,  and  stated  his 
finding  thereon  to  be  that  the  money  in  respect 
of  which  the  judgment  was  obtained  upon  the 
footing  of  its  having  been  a  loan  by  the  petitioner 
to  the  company,  [had  never  in  fact  belonged  to 
him,  but  was  part  of  a  larger  sum  obtained  for 
the  purposes  of  the  company  through  a  Mr. 
Tassie,  and  credited  to  him;  that  the  action  in 
the  Queen's  Bench  Division  was  brought  by 
arrangement,  and  that  the  solicitor  to  the  com- 
pany consented  to  judgment  on  the  day  the  writ 
was  issued,  the  object  being  not  to  benefit  the 
petitioner  in  any  w&y,  but  to  save  the  furniture 
and  effects  of  the  company  from  a  hostile  creditor, 
who  it  was  anticipated  was  about  to  commence 
proceedings,  and  that  in  effect  the  petitioner  was 
from  first  to  last  a  mere  dummy  in  the  hands  of 
Mr.  Tassie,  the  manager,  and  others.  His  Lord- 
ship then  proceeded  as  follows:]  Under  those 
circumstances  I  must  come  to  the  conclusion 
upon  this  evidence  that  I  ought  not  to  treat  this 
judgment  as  a  binding  judgment,  or  as  evincing 
a  debt,  or  one  in  which  the  court  ought  to  make 
an  order  to  wind-up  this  company.  But  it  is  said 
that  I  am  bound  by  the  decision  in  Bowes  v.  Th» 
Hope  Mutual  Insurance  Society  (ubi  sup.),  and  of 
course,  if  that  case  covers  this,  I  am  bound  to 
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follow  the  decision  giren.  in  the  Honse  of  Lords. 
Now  in  that  case  judgment  had  been  obtained 
against  the  company  under  these  circumstances : 
A  policy  had  been  g^nted  on  the  life  of  one 
Hermann  Galles  for  10002.  It  was  one  of  the 
conditions  of  the  policies  effected  with  the  com- 
mny  that  the  fnnds  of  the  company  should  alone 
be  liable,  and  that  individual  shareholders  should 
bo  exempted  from  all  personal  responsibility.  In 
Aug.  1855  the  Hope  Company  transferred  its 
bnainess  and  effects  to  the  Mitre  Life  Assurance 
Company,  and  that  company  taking  possession  of 
the  property  of  the  Hope  Company  adopted  its 
existing  policies,  and  undertook  to  indemnify  it 
against  all  its  liabilities.  This  policvand  three  small 
annuities  constituted  these  liabilities.  Hermann 
Oalles  died  on  or  before  Feb.  1856,  that  is  to  say, 
within  a  year,  and  in  the  course  of  that  year  a 
claim  was  made  against  the  Hope  Company  in 
respect  of  his  policy.  The  matter  was  discussed 
in  lettei^  between  the  solicitors  for  the  claimant 
and  the  officers  of  the  Mitre  Company.  In  May 
1857  administration  of  the  effects  of  Hermann 
Galles  was  granted  to  John  Gaspard  Schlappfer, 
who  in  July  1857  brought  in  the  Queen's  Bench 
an  action  on  the  policy  against  the  Hope  Com- 
pany. There  were  several  pleas  put  on  the 
record  on  the  part  of  the  company.  Strausberg 
was  at  that  time  a  director,  and  the  agent  and 
the  manager  of  the  Mitre  Company,  and  he 
entered  into  negotiations  with  Schlapp^er's 
attorney,  the  result  of  which  was  an  agreement 
dated  the  11th  Feb.  1858,  by  which,  in  considera- 
tion of  the  sum  of  7002.,  Schlappfer  was  to  assign 
the  policy  and  the  judgment  thereon  to  Straus- 
berg.  The  pleas  which  had  been  entered  to  the 
action  were  in  consequence  withdrawn,  and 
judgment  was  signed  by  default  as  against  the 
Hope  Company.  Then  Strausberg  assigned  to 
Bowes,  and  then  Bowes  presented  a  petition  to 
wind-np  the  company.  When  it  came  before 
Lord  Komilly,  Bowes  relied  entirely  upon  his 
judgment,  and  Lord  Romilly  made  an  order  to 
wind-up  the  company.  The  company  appealed, 
and  Knight-Bruce  and  Turner,  L.JJ.  offered 
Bowes  liberty  to  file  evidence  in  support  of  the 
judgment.  Bowes  refused,  and  sam  he  stood 
upon  his  judgment,  and  he  declined  to  enter  into 
evidence  at  all.  He  having  so  done,  having  so 
refused  to  file  evidence,  the  Lords  Justices  dis- 
missed his  petition.  Thereupon  Mr.  Bowes 
appealed  to  the  House  of  Lords,  and  the  view  the 
House  of  Lords  took  of  it  was  this,  that  Mr. 
Bowes  had  the  right,  if  he  pleased,  to  rely  upon 
the  judgment  simplicUer,  that  he  was  not  bound 
to  put  in  any  evidence  whatever  in  support  of  it, 
and  that  the  proper  order  to  make  was  an  order 
giving  the  company,  if  they  pleased,  a  reasonable 
time  within  which  to  impeach  the  judgment,  and 
to  order  the  petition  to  stand  over  untu  that  time 
had  elapsed,  or  until  their  proceedings  had  either 
failed  or  had  been  successful.  Now  in  the 
present  case  I  have  not  Mr.  Bobert  Stuart  A^ew 
standing  simpliciter  upon  his  judgment.  I  have, 
on  the  contrary,  a  great  deal  of  evidence,  exami- 
nation and  cross-examination,  to  the  effect  that 
I  have  stated.  Mr.  Bobert  Stuart  Ag^ew  has 
been  cross-examined;  he  has  been  re-examined. 
Mr.  Tassie  has  filed  an  affidavit  in  support  of  the 
petition,  and  so  has  Mr.  Kidd.  Those  gentlemen 
hare  been  examined  and  cross-examined,  and,  as 
it  seems  to  mc,  I  have  here  before  me  just  that 


which  the  court  said  they  had  not  before  them  in 
BotBea'  eate,  namely,  the  opportunity  of  consider- 
ing whether    or    not    the   judgment  was    fairly 
obtained.    And  I  think  I  should  be  inviting  tlie 
parties  simply  to  throw  away  their  Taoaey  if  I 
were  to   make  any   order   now  to  wind-np   the 
company,  in   which   case  undoubtedly  I  snoold 
direct  this  alleged  debt  to  be  disputed,  as  it  might 
lie  disputed  in  the  winding-up  just  as  well  as  in 
any  proceedings  taken  to  impeach  the  jadgmeot. 
I  should  simply  be  asking  tne  parties  to  put  in 
again  in  the  wii)ding-up  the  very  same  evidence 
that  I  have  now  before  me,  and  which  I  think  is 
quite  sufficient  to  enable  the  court  to  decide  the 
matter  upon  this  petition.    I  decline  to  do  that. 
I  think  it  would  be   throwing;  away  time  and 
labour  and  money,  and  that  it  would  be  taking 
a    course    which    this    court    ought     hot     to 
adopt.    There    are    one    or    two   other   matters 
to  which  I  must  also  call  attention.    I  am  by  no 
means  satisfied  that  there  is  here  any  sufficient 
evidence  of  there  being  assets  of  the  company 
which  would  render  it  proper  or  aivisable  that 
the  company  should  be  wound-up.    Mr.  Bobert 
Stuart  Agncw  speaks  of  the  assets  in  this  way  in 
his  second  affidavit :  "  I  have  been  informed  and 
believe  that  the  assets  of  the  company  consist  of 
the  following  particulars,  namely,  drats  due  to 
the    said    company"    (how    many    or    to    what 
amount    he    does    not    stat^e) ;     "  capital    to   a 
considerable    amount  in  fact,  due    and   unpaid, 
although   purporting    to    liave    been  pud      (no 
allegations  of  particulars  again  with  regard  to 
that) ;  "  large  sums  due  from  directors  and  other 
officers  of  t'he  company  in  respect  of  moneys  of 
the  company  misapplied  or  improperly  retained 
by  them,  and  for  which  they  are  accountable  to 
toe  company ;  a  large  claim  on  the  bankers  of 
the    company    (the    Alliance    Bank    Limited  in 
London,  and  the  Union  Bank  of  Brighton)  for 
moneys  of  the  company  improperly  paid  away  by 
such  bankers  out  of  the  balance  at  the  company 
with  them  upon  cheques  drawn  by  unauthorised 
persons."    Upon  that  plain  statement  of  what  the 
assets  are  I  do  not  think  I  ought  to  act.    When  I 
arrived  at  that  point  upon  the    hearing  of  the 
petition,  I  was  told  with  g^reat  cMmfidence  that, 
althongh  it  might  be  necessary,  wha«  a  petition 
is  filed  by  a  contributory,  thi^  he  should  show 
something  could  be  recovered  for  the  assets  of 
the   company  if   it  was  wound-up,  it  was    not 
necessary  for  a  creditor  to  show  that  there  were 
any  assets  of  the  company  to  be  applied  in  pay- 
ment   of    his    debt,  but  that,  if  he  had  a  right 
ex  debito  jtutUice  to  an  order,  he  had  a  right  to  it, 
although  it  might  turn  out  that  there  was  not  a 
sixpence  availaole  as  assets.     I  thought  that  was  a 
very  extraordinary  statement  of  the  uw,  and  I  am 
^lad  to  find  that  there  is  most  direct  authority  upon 
it  in  the  case  of  the  Chapel  Hottse  Colliery  Compantf 
(24  Ch.  Div.  268).     In  that  case  Cotton,  L.J.  says 
this :  "  But  it  is  said  that  a  creditor  who  cannot 
get    paid    is    entitled    to    a    winding-up    order 
ex   debito  jiitlitice,    and    that    the  ordering  the 
petition  to  stand  over  is  only  a  sort  of  com- 
promise of  giving  him  less  than  he  has  a  right  to 
claim.    But  what  is  the  meaning  of  that  win'riin  f 
I  think  it  is  this.    A  winding-up  order  is    the 
means  of  having  the  assets  of  a  company  applied 
in  payment  of  its  debts,  and  therefore  a  creditor 
genemlly  where  the  company  is  insolvent  ia  entitkd 
to  the  order  an  a  matter  of   aigt^^Jnit   this 
Digitized  byVSvjO*^     .- 
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aiMumes  that  a  winding-up  order  will  help  him  to 
obtain  payment,  and  in  a  case  where  there  are  no 
assets  wnich  the  liquidator  can  receive,  the 
reason  fails.  I  pnt  it  to  the  respondents  whether 
the  court  is  bound  to  make  a  wmding-up  order  if 
it  cannot  result  in  anything  but  costs.  They 
r^j  in  the  afBrmative.  I  entirely  dissent,  and 
am  of  (pinion  that,  where  there  are  no  assets 
which  can  be  got  in  under  a  winding-up,  an  order 
for  winding-up  ought  not  to  be  made.  That  is 
another  objection  which  I  find  to  this  pe<^ition. 
There  is  a  still  further  objection  to  this  petition  : 
I  am  by  no  means  satisfied  that  this  is  Mr. 
Bobert  Stuart  Agnew's  petition,  and  in  the  obser- 
vations I  am  about  to  make  I  b^  that  it  may  be 
Siatinctly  understood  that  I  say  nothing  wnat- 
eyer  with  regard  to  the  solicitor  whose  name 
appears  on  the  petition.  I  believe  he  was 
acting  as  solicitor,  that  he  believed  he  was 
acting  as  solicitor  for  Mr.  Robert  Stuart  Agnew 
upon  instructions  which  he  believed  he  could 
legitimately  take.  [His  Lordship  then  discussed 
the  evidence  upon  which  he  arrived  at  the  con- 
clusion mentioned,  and  proceeded :]  Well  now, 
under  those  circumstances,  I  confess  I  entertain 
the  gravest  doubts  whether  this  is  Mr.  Bobert 
Stuart  Agnew's  petition,  and  the  conclusion  at 
which  I  shall  arrive  will  bo  that  it  was  not  his 
petition,  but  that  it  is  the  petit  ioh  of  Mr.  Tassie, 
or  of  somebody  in  Mr.  Tassje's  interest,  presented 
in  the  name  of  Mr.  Robert  Stuart  Agnew,  and 
that  the  latter  gentleman's  name  was  used  in  this 
case,  as  it  has  been  used  I  have  no  donbt  in  other 
cases  connected  with  this  company,  as  the  name 
of  a  mere  tool.  LastlVj  but  not  least,  I  say  this, 
having  read  through  all  the  affidavits  and 
depositions  with  remrd  to  this  company  with  the 
most  complete  and  careful  attention,  I  have 
arriyed  at  the  conviction  that,  if  I  were  to  make 
an  order  to  wind-up  this  company,  and  if  the 
15001.  were  forthcoming,  and  were  ordered  to  be 
paid  to  Mr.  Bobert  Stuart  Agpuew,  he  would 
never  be  allowed  to  get  the  benefit  of  the  money 
or  of  one  farthing  of  it.  Under  all  these  cir- 
cumstances—holding as  I  do  that  thei-e  is  nothing 
whatever  to  show  that  if  an  order  were  made 
there  would  be  one  single  farthing  forthcoming 
to  pay  his  debt,  if  it  is  nis  debt,  that  this  is  not 
a  debt  due  from  the  ccnnnany  to  Mr.  Bobert 
Stuart  Agnew,  and  the  iadgment  was  obtained 
purpoBelv,  not  for  Mr.  Bobert  Stuart  Agnew's 
benefit,  out  to  stave  off  as  well  as  mieht  be 
an  execution  by  a  hostile  creditor — ^I  think  I 
■hall  be  only  doing  what  is  right  and  just  to 
the  creditors  of  this  company  if  I  order  this 
petition  to  be  dismissed  with  costs.  There  will  be 
the  usual  order  as  to  the  costs. 

Solicitor  for  the  petitioner,  A.  If.  Bradley. 

Solicitor  for  the  company,  W.  B.  PhUp. 

Solicitor  for  Mackenzie,  8.  E.  Lamiben. 

Solicitor  for  Kennedy,  Inderunck. 
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(Before  Peaksox,  J.) 

Gall-vbo  v.  Hawkins,  (a) 

Tfuttee—Faiiure  cf  eettuU  qiie  trust — Copyholds 
—AdmMiance—iard  of  manor — Escheat — Rigid 
of  tmttee  to  hM  for  himse^— Bight  of  lisir  of 
wnadmitted  devisee  of  trust  estate  to  he  admitted. 

Where  there  is  a  failure  of  a  trust  of  copyholds 
tliere  is  tw  escheat ;  hut  the  trustee  is  entiiled  to 
hold  for  his  owti  hetieJU  as  in  the  ease  of  free- 
holds, and  if  unadiMtted,  then  to  be  admitted 
accordingly. 

Nor  is  there  any  diferenee  in  this  respect  in  a  case 
where  the  person  claiming  as  trustee  is  only  tlie 
unadmitted  customary  heir  of  two  u1Uld'n^iMed 
devisees  of  trust  estates  wider  the  will  of  the  sur- 
vivor of  ttoo  trustees  appointed  by  the  court  in 
place  of  one  wlu)  voas  origuiaUy  named  by  the 
testator,  but  who  has  disdainud. 

A  testairiit  left  copyholds  to  A.  in  trust  for  B.  for 
life,  with  remainder  to  eertaiti  charities.  A.  dis- 
claimed, and  tico  trustees  were  appoi'nted  by  the 
eowrt  in  his  place,  and  were  duly  admitted.  The 
survivor  of  them  devised  his  trust  estates  to  C. 
and  P.,  who  were  never  admitted. 

On  the  death  of  the  tenant  for  life,  the  devise  to 
charities  being  void  and  the  testatria  liaving  no 
heir,  J.  E.  H.,  the  customary  heiress  of  D.  (who 
had  survived  C.J  daitned  to  be  admitted  and  to 
hold  for  her  own  benefit. 

Held,  on  a  weeial  case,  that  site  teas  etitUled  to 
siuxeed  in  her  claim. 

On  the  23rd  July  1851  Catherine  Farkei),  the  tes- 
tatrix, died  possessed  of  certain  copyhold  here- 
ditaments in  fee  simple,  in  respect  of  which  she 
had  in  1833  been  duly  admitted  tenant  of  the 
manor  of  Hova  Villa  and  Hova  Ecclesia  in 
Sussex. 

By  her  will,  dated  the  5th  May  1851,  the  tes- 
tatrix devised  the  premises  to  T.  Hatchard  "  to 
hold  the  same  unto  the  said  T.  Hatchard,  his  heirs 
or  assigns  for  ever,  according  to  the  custom  of  the 
said  manor,  bat  upon  the  trusts  to  and  for  the 
intents  and  purposes  in  her  said  will  after  expressed 
and  declttred  concerning  the  same,"  namely,  upon 
trust,  after  payment  of  expenses  and  insurance 
Mid  other  charges,  to  pay  the  residue  of  the  rents 
and  profits  to  Jane  King  for  life,  and  after  her 
death  to  another  tenant  for  life  who  predeceased 
the  testatrix,  with  remainder  in  favour  of  certain 
charities. 

T.  Hatchard  disclaimed. 

By  an  order  of  Stuart,  V.G.,  made  on  the  27th 
June  1858  upon  the  petition  of  Jane  King  (to 
which  petition  the  lords  of  the  manor  wero 
respondents),  E.  King  and  H.  King  were,  under 
the  Trustee  Act  1850,  appointed  trustees  of  the 
will  in  place  of  T.  Hatchard ;  and  G.  Albery  was 
appointed  to  surrender  the  premises  to  them  as 
such  trustees,  to  be  held  by  them  upon  the  trusts 
of  the  will. 

On  the  3rd  March  1863  G.  Albery  surrendered 
(he  premises  out  of  court  into  the  hands  of  the 
lords  of  the  manor  to  the  use  of  E.  Kins  and  H. 
King,  their  heirs  and  assigns,  "  at  the  wUl  of  the 
lords  of  the  said  manor,  and  by  and  under  the 
accustomed  rents,  suits,  and  services  upon  the 
trusts  and  for  the  intents  and  purposes  declared 
by  and  contained  in  the  will  of  the  said  Catherine 
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Farkes,  dated  the  5tii  day  of  May  1851,  or  such  of 
the  same  truBts,  intents,  and  purposes  as  were 
suhsisting  and  capable  of  taking  effect." 

On  the  5th  March  1863  accordingly,  upon  E. 
King  and  H.  King  praying  in  due  form  "  to  be 
admitted  to  the  hereditaments  and  premises  so 
surrendered  to  them  aforesaid  according  to  the 
tenor  and  effect  of  the  said  surrender,"  the  lords 
of  the  manor  granted  to  them  "  seisin  thereof  by 
the  rod,  to  have  and  to  hold  the  same  unto  the 
said  E.  King  and  H.  King,  their  heirs  and  assigns 
for  ever,  by  copy  of  court  roll  at  the  will  of  the 
lords  according  to  the  custom  of  the  said  manor 
by  the  rents,  customs,  and  services  therefor  due 
and  of  right  accustomed,"  and  they  were  admitted 
accordingly. 

H.  King  survived  E.  King,  and  died  in  April 
1877,  leaving  Charles  King,  his  customary  heir, 
him  surviving. 

By  his  will  and  a  codicil,  made  in  May  1873  and 
March  1877  respectively,  H.  King  devised  to  his 
trustees,  his  brother  C.  King  and  one  W. 
Hawkins,  "  all  estates,  as  well  real  as  personal,  of 
which  he  might  be  seised  or  possessed  as  tmstee 
or  mortgagee  at  his  decease  unto  and  to  the  use 
of  his  said  trustees,  their  heirs,  executors,  and 
administrators  respectively,  and  to  be  disposed  of 
BO  far  as  I  am  beneficially  interested  as  part  of 
my  personal  estate  for  the  purposes  of  his  will." 

Charles  King  never  claimed  to  be  and  never  was 
admitted  tenant,  nor  were  C.  King  or  W.  Haw- 
kins, or  either  of  them,  ever  admitted  tenants  or 
tenant  of  the  premises. 

W.  Hawkins  survived  his  co-trustee  C.  King,  and 
died  on  the  17th  March  1880,  having  duly  made  a 
will,  but  not  having  thereby  devised  estates  vested 
in  him  as  trustee.  He  left  him  surviving  a  widow, 
the  defendant  Ann  Hawkins,  and  six  £iughters, 
the  youngest  of  whom,  the  other  defendant,  Janet 
£.  Hawkins,  would,  according  to  the  custom  of 
the  manor,  he  his  heiress  of  any  estates  held  by 
him  of  the  manor  at  the  time  of  his  death. 

Jame  King,  the  tenant  for  life,  who  had  after 
the  testatrix  8  death  become  the  wife  of  H.  Bar- 
nard, died  on  the  22nd  March  1883. 

At  the  date  of  her  death  the  premises  were  in 
the  occupation  of  C.  Watson  as  her  tenant  from 
year  to  year,  and  he  was  still  in  occupation  when 
the  case  came  on  for  hearing. 

Doubts  having  arisen  as  to  the  ownership  of 
the  premises,  it  was  agreed  that  the  question 
should  be  brought  before  the  court  in  the  form 
of  a  special  case,  it  being  admitted  by  all  parties 
that  tne  devise  to  chanties,  subject  to  tne  life 
interest  of  J.  King,  was  void,  and  that  there  were 
no  heirs  of  the  testatrix  living. 

Cookton,  Q.C.  and  Archibald  Brown  for  the  lord 
of  the  manor. — This  is  a  new  point.  There  is  an 
escheat  in  favour  of  the  lord  of  the  manor,  The 
principle  of  Burge$t  v.  ]Vheate  (1  Eden,  177)  does 
not  apply  to  copyholds,  but  only  to  freeholds.  The 
judges  there  differed  as  to  what  would  be  the 
case  if  the  question  were  to  arise  as  to  com'holds, 
and  the  point  was  still  undecided  in  1825 :  (Watkins 
on  Copynolds,  4th  edit.,  vol.  i.  p.  277,note.)  The  lord 
is  in  a  stronger  position  than  the  Crown;  the 
copyhold  interest  is  carved  out  of  his  estate,  and 
when  it  comes  to  an  end  there  must  be  reversion 
to  him.  It  has,  in  fact,  been  determined  against 
the  trustee  that,  if  A.  devise  copyhold  land  (duly 
surrendered)  to  B.  and  his  heirs  in  trust  for  C. 


and  his  heirs,  and  C.  die  without  heirs,  the  heir 
of  B.  has  no  equity  to  compel  the  lord  to  wlmit 
him: 

WiOiami  r.  LoMiaU,  3  Tm.  7S3.t 
And  even  a  court  of  law  would  only  grant  a  man- 
darniua  for  admission  to  enable  him  to  try  bis 
right: 

Kiim  T.  Ootjan,  e  East,  431. 
And  the  tmstee  is  in  a  still  worse  position  now 
that  the  court  is  bound  to  take  cognisance  of  the 
state  of  the  trust.  No  doubt,  where  there  arc 
conflicting  claims  and  titles,  the  lord  was  bound 
to  admit  all  parties  presenting  themselves : 

Saa  T.  Lordaf  Mcmor  of  Hisham,  5  Ad.  4  EH.  SSB; 

Oarland  v.  M»ad,  U  L.  T.  Bsp.  N.  S.  421 ;  L.  Bap. 
6Q.B.441,at448. 
It  is  a  very  different  case  where  the  heir  is  clearly 
not  entitled,  and  someone  else  claims  to  be,  but 
does  not  come  forward : 

Oorlond  T.  JC«uI.  Ibid.  I 

Beg.  T.  Oarlemd,  22  L.  T.  Bep.  K.  8. 160;  I..  Bap-S 
Q.  B.  268. 

[Pe.<H80»,  J. — What  is  the  effect  of  sect.  30  of  the 
Conveyancing  Act  1881  ?]  The  last  tmstee  died 
in  March  1^0,  so  that  that  section  does  not 
apply.  Before  he  can  enforce  admission  a  claimant 
must  show  a  ^imd  facie  title,  either  through 
surrender,  devise,  or  succession.  Even  if  the 
present  claimant  could  insist  on  being  admitted, 
admission  of  itself  operates  nothing,  without  the 
nibttratam  of  a  prior  good  title : 

Soriren  on  Cqpyholda,  p.  127,  6th  edit. ; 

Watkins,  p.  342,  note  (2) ; 

Zoueh  V.  Font,  7  East,  186 ; 

Anon.,  last's  K.  B.  B«p.  8M. 
Claimants  hare  often  been  admitted,  merely  in 
order  that  the  question  of  their  right  might  be 
tried  ;  e.g.,  King  v.  Coggan.  The  last  person  on 
the  roll  was  Henry  King ;  and  if  we  were  pursuing 
the  beneficial  interest,  his  son  would  probably faave 
a  better  title  than  Janet  Hawkins.  [Elton. — 
That  has  nothing  to  do  with  the  case,  but  we 
will  add  him  if  necessary.]  It  is  not  as  if  there 
was  an  admitted  trustee  at  the  time  of  the  failure 
of  the  trust ;  it  is  not  so,  and  it  is  a  mere  case 
of  bona  vacantia.  Of  course  if  there  were  tmsts 
subsisting  it  would  be  another  thing : 

Wtavtr  V.  XavJe,  2  B.  *  My.  97. 
So  far  as  there  is  any  legal  estate  in  copyholds  it 
is  in  Henry  King's  son  and  heir : 

Patenon  r.  Patenon,  14  L.  T.  B«p.  K.  8.  SSO; 
L.  Bep.  2  Eq.  81 ; 

Doe  T.  Vernon,  7  East,  8. 

The  claimant  has,  in  &ct,  no  equity,  no  legal 
right,  and  no  merits,  nor  can  she  show  any  con- 
sideration in  the  shape  of  trouble  or  duty  to  be 
performed. 

Elton  and  /.  E.  Baven  for  the  customary 
heiress. — Kiiwv.  Goggan  is  a  clear  authority  in 
our  favour.  The  lord  really  relies  on  a  kind  of 
equitable  escheat,  which  does  not  exist.  If  the 
testatrix  had  left  heirs  they  would  be  entitled  to 
be  admitted,  as  against  the  lord :  our  title  ia  even 
better  than  theirs.  The  early  statutes  of  mort- 
main provided  that  a  forfeiture  should  |accrae 
to  the  lord,  and  tdtimately  to  the  crown.  The 
later  statutes,  23  Hen.  8,  c.  10,  and  9  Geo.  2,  c  36, 
simply  declare  the  disposition  void : 

Corbyn  v.  Frmch,  4  Yea.  484,  note. 
Escheat  only  applies  to  legal  estates  : 

Attomey-Omeral  y,  Bandi,  Hardm,  488.      . 
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The  broad  principle,  laid  down  by  Blackstone 
(vol.  ii.  288,  4th  ecGt.),  is  that  if  a  trust  fails  the 
trustee  holds  to  his  own  tise : 

Bmrgtu  t.  Whaate  (uM  fu«.) ; 

OnMow  T.  WaUaee,  lli.JtQ.  506. 

They  referred  to  Coke's  Compleat  Copyholder, 
p.  93- 

WoUlenholme,  for  the  widow  of  W.  Hawkins. — 
There  is  no  escheat,  and  I  am  entitled  to  free 
bench.  King  v.  Coggan  shows  that  the  customary 
heiress  has  at  least  a  legal  right  to  be  admitted, 
and  that  is  enough,  nnless  there  is  an  equity  to 
restrain  it.  Bnt  she  has  an  equitable  right  too. 
Before  4  &  5  Will.  4,  c.  104>  if  a  trustee  of  copy- 
holds died  without  an  heir,  the  lord  took ;  tnis 
was  remedied  by  that  Act.  If,  however,  in  the 
present  case  the  lord  of  the  manor  is  right,  the 
legislature  then  passed  over,  with  their  eyes  open, 
the  equal  injustice  that  the  lord  should  take  wnen 
a  eulvi  jue  trmt  dies  without  an  heir.  There  was 
no  admission  according  to  the  tenor  of  the 
trusts,  though  the  prayer  was  to  that  effect.  The 
admittance  was  "  according  to  the  custom  of  the 
manor." 

Cocikton,  Q.C.,in  reply. — ^The  trustees  originally 
appointed  by  the  court  could  not  pass  on  the 
dnties.  We  could  have  refused  admittance  to 
Hawkins.  [Peamos,  J.— Suppose  the  court  had 
appointed  new  trustees  to  succeed  H.  King,  wonld 
not  Hawkins  have  had  to  be  admitt^  and 
surrender  to  themP^  Perhaps,  for  the  mere 
purposes  of  devolution  of  title.  The  form  of 
admittance  always  follows, the  form  of  surrender. 
He  referred  to  Scriven,  p.  64. 

Peassos,  J. — ^This  case  is  said  to  be  a  new  case 
in  the  year  1884,  and  I  am  told  that  in  the  year  1825 
a  writer  whom  we  all  respect  said  it  was  then  an 
open  question.  The  writers  who  have  followed 
that  writer  since  that  time  perpetuate  that 
remark,  and  say  that  it  is  still  an  open  question. 
It  seems  to  me  that,  upon  the  same  f^round,  every 
case  that  has  not  beien  .pointedly  decided,  either  in 
this  court  or  in  some  other  court,  must  be  held  to 
be  on  open  question ,-  but  beyond  that  it  seems  to 
me  really  the  Question  is  not  an  open  question, 
hat  baa  been  oecided  at  all  events  certainly,  if 
not  quite  one  hundred  years  ago,  something  like 
one  hundred  ^ears  ago.  The  case  is  shortly  this. 
[His  Lordship  stated  the  facts,  down  to  and 
including  the  terms  of  the  surrender  and  admit- 
tance, and  continued :]  That  reference  to  the  will 
was  put  in  in  consequence  of  the  trustees  having 
been  appointed  by  the  order  of  the  court,  and  if  it 
was  a  surrender  to  the  use  of  those  persons  as 
trustees  of  that  will,  I  am  at  a  loss  to  understand  how 
it  wonld  in  any  way  diminish  any  rights  that  might 
aocme  to  them  as  trustees  of  the  wilL  Whatever 
right  they  would  get  under  the  will  and  as  being 
trustees  of  the  wm,  whether  it  is  the  right  that 
is  now  claimed  on  behalf  of  the  representative  of 
one  of  those  trustees  or  not,  it  seems  to  me  that 
thev  were  admitted  to  the  full  benefit  of  all  the 
ri^ts  that  accrued  to  them,  whether  they  came  to 
them  upon  the  express  trusts  of  the  will,  or 
whether  they  came  to  them  by  virtue  of  the  law 
upon  the  milure  of  those  trusts.  The  question 
mally  and  truly,  if  this  were  freehold  property, 
would  be  beyond  all  dispute.  However,  those 
trustees  died,  Mr.  Heniy  King  being  the  sur- 
vivor of  them;  and  by  a  codicU  to  his  will  he 
deriaed  all  the  tnut  estates  to  hia  brothei  Charles 


King  and  his  friend  William  Hawkins.  That 
codicil  was  dated  in  1877.  Charles  King  and 
William  Hawkins  were  not  admitted.  Charles 
King  died  in  January  1880.  William  Hawkins 
died  in  March  of  the  same  year.  Neither  of  them 
was  admitted.  William  Hawkins,  having  died  at 
that  time,  made  a  will ;  but  there  was  no  devise 
whatever  of  trust  estates,  and  he  left  his  daughter 
Janet  Hawkins,  who  was  his  customary  heiress 
according  to  the  custom  of  the  manor  of  which 
these  copvhold  premises  are  held.  At  the  time 
when  WiUiam  Hawkins  died  in  March  1880,  the 
tenant  for  life  was  still  alive.  She  survived  until 
1883 ;  and  it  is  perfectly  plain  between  the  death 
of  William  Hawkins  in  1880  and  tho  death  of  Mrs. 
Barnard  in  1883,  that  the  trust  in  her  favour  was 
subsisting,  and  that  she  wonld  have  had  a  right 
to  have  some  person  admitted  to  those  copyholds 
to  act  as  trustee  or  trustees  for  her,  for  it  biecamo 
immaterial  really  during  her  lifetime  whether  any 
person  should  be  admitted  or  not.  The  lord  of 
the  manor  might,  if  hepleased,  during  the  interval 
between  the  death  of  Henry  King  and  the  present 
time,  have  required  some  person  to  come  in  and  be 
admitted,  but  he  did  not  do  so.  The  first  point 
that  is  really  raised,  which  I  will  dispose  of,  if  I 
have  not  already  disposed  of  it,  is  that  if  any 
person  has  the  right  to  be  admitted  at  the  present 
moment  it  is  tho  heir  of  Henry  King,  who  was  tho 
last  of  the  two  trustees  appointed  by  the  court, 
and  the  survivor,  therefore,  of  those  persona  who 
were  admitted.  But,  inasmuch  as  Henry  King 
actually  devised  hia  trust  to  somebody  else, 
as  the  brother  of  William  Hawkins  had  a  right 
to  be  admitted  on  the  devise,  I  am  at  a  loss  to 
see  what  possible  right  there  can  be  in  the  heir 
of  Henry  King  to  have  anything  whatever  to  do 
with  these  trust  estates.  1  have  really  only  to 
consider  whether  or  not  Janet  Hawkins  is,  at  the 
present  moment,  entitled  to  be  admitted,  and  to 
say  whether  she  is  entitled  to  be  admitted, 
because  it  is  perfectly  plain  that,  sitting  here,  I 
cannot  order  a  writ  of  tnandamua  to  issue  to  tho 
lord  to  admit  her.  The  parties  have  chosen  to 
bring  this  speciid  case  here  to  have  thoir  rights 
determined  on  the  special  case,  and  they  have 
brought  it  in  a  court  which  has  no  right  what- 
ever to  issue  a  mandamua  to  compel  the  lord  to 
admit.  The  only  thing  I  can  determine  is, 
whether  or  not,  according  to  my  conception  and 
understanding  of  the  law,  Janet  Hawkins  is  at 
the  present  moment  entitled  to  be  admitted. 
The  question  is  raised  in  two  ways.  First 
of  all,  has  she  a  right  or  not,  at  law,  to  be 
admitted?  and  secondly,  if  she  were  admitted, 
wonld  she  have  any  right  to  receive  the  profits  of 
these  copyhold  hereditaments  P  What  is  said  is 
this ;  even  assuming,  according  to  law,  she  might 
have  a  bare  legal  ri^ht  to  claim  admittance,  that 
is  a  bare  legal  right  which  never  could  be 
enforced  against  the  lord  of  the  manor,  because, 
if  she  were  admitted,  she  would  have  no  right  to 
profits  as  against  the  lord,  and  she  wonld  ue,  as 
suggested,  a  trustee  for  the  lord ;  and  if  that  were 
so,  It  would  be  a  piece  of  folly  to  order  the  lord 
to  admit  her.  It  is  said,  therefore,  tliat  this 
court,  or  any  court,  would  never  on  any  con- 
sideration order  the  lord  to  admit  her,  coming  to 
the  conclusion  that  if  she  -verc  admitted,  sho 
must  be  a  trustee  for  the  lord,  and  that  if  she 
was  not  a  trustee  for  the  lord,  I  presume  the 
lord  would  have  the  right  to  eject  her.  Now 
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the  first  question,  which  I  pat  yny  early  in  the 
case  to  Mr  Cookson,  seems  to  me  still,  after 
hearing  the  argument  on  both  sides,  to  be  prac- 
tically conclusive  in  this  case.  I  put  it  to  Mr. 
Gookson,  if,  in  a  case  of  this  kind,  there  were 
trustees  upon  the  court-rolls  at  the  time  whan  the 
trusts  cams  to  an  end,  whether  the  lord  of  the 
manor  could  disturb  themP  Certainly  I  hare 
got  no  very  confident  answer  to  that  question ; 
and,  to  my  mind,  the  only  answer  to  the  question 
can  by  possibility  be  that  the  lord  could  not  dis- 
turb them.  The  Lord  Keeper,  who  gave  judg- 
ment in  that  case  of  Burgets  v.  Wheate,  as  to  the 
law  of  which  there  is  no  doubt  now,  says,  in  the 
year  1759 :  "  I  think  from  these  authorities  it  is 
as  well  founded  as  any  position  in  law,  that  the 
law  does  not  regard  the  tenant's  want  of  title  as 
giving  the  lord  any  claim  to  escheat ;  "  and,  if  that 
be  so,  I  cannot  understand  what  possible  right 
the  lord  has  to  inquire  into  anything  but  the  legal 
right  to  be  admitted  of  the  person  who  applies 
to  him  for  admittance.  As  I  understand  the 
law  of  escheat,  fs  laid  down  here  by  Lord  Keeper 
Henley,  and  as  I  understand  the  law  has  always 
been  laid  down,  the  right  of  escheat  depends  upon 
the  want  of  a  tenant,  and  as  long  as  there  is  a 
tenant,  or  a  person  who  of  course  has  a  right  to 
he  admitted  as  a  tenant,  the  right  of  escheat  does 
not  arise.  If  I  Yrere|to  say  that  the  right  of  escheat 
arose  because  the  trusts  upon  which  the  person 
admitted  would  have  to  hold  were  come  to  an  end, 
I  must  then  go  further  still,  aud  say,  that  in  all 
cases  it  is  the  business  and  dut^  and  privilege  of 
the  loi*d  of  the  manor  to  inquire  into  the  equitable 
title  of  the  person  admitting  him,  and  if  he  found 
the  person  so  admitting  did  not  hold  of  him- 
self, to  say  under  those  circumstances.  You  had  no 
right  to  be  admitted,  and  I  have  the  right  to 
prevent  vour  claiming  any  admittance  at  all.  Cer- 
tainly, there  never  has  been  any  law  of  this  court 
laid  down  to  that  effect ;  and,  to  mv  mind,  the 
cases  are  directly  opposed  to  anytning  of  the 
sort.  That  very  question,  as  I  understand  the 
controversy,  arose  m  the  case  of  King  v.  Coqgan, 
which  was  decided  unfavourably  to  the  plamtiff 
in  this  case.  The  case  of  The  King  v.  (Joggan  ia 
very  properly  said  to  have_  been  a  case  supple- 
mentary to  the  case  of  WiUianu  v.  Lord  Lmudale. 
It  arose  with  regard  to  the  same  will ;  it  arose, 
as  far  as  I  can  collect,  with  regard  to  the  same 
premises  with  which  the  question  had  been  con- 
strued in  the  case  of  Willmms  v.  Lord  Loiitdale. 
In  the  case  of  Williams  v.  Lord  Lotitdale,  the 
tenant  who  had  the  legal  right  to  be  admitted  to 
the  copyholds  cameand  asked  the  Court  of  Equity 
to  order  the  lord  to  admit  liim.  The  court  said : 
"  We  have  nothing  to  do  with  it ;  you  say  yon 
have  a  legal  title.  Go  to  the  court  of  law  and 
get  your  legal  title  enforced  as  you  best  may ; 
there  can  be  no  equity  wliatever  in  your  case,  and 
we  decline  to  interfere  at  all  in  the  matter."  In 
the  other  case  the  tenant  came  to  the  court  of 
law  and  asked  for  a  mandamus,  and  the  answer 
made  by  counsel  for  the  lord  was  this :  "  There 
is  no  equity  whatever  on  behalf  of  this  person  to 
be  admitted,  because  he  is  coming  really  in  his 
right  as  a  trustee  when  all  the  trustshave  failed,  and 
asking  to  be  admitted  for  bis  own  benefit."  Upon 
which  LordEllenborough  said :  "We  have  nothing 
whatever  to  do  with  the  trusts  here,  he  has  g^t 
the  legal  right,  and,  luiving  the  legal  right,  he 
ought  to  be  admitted."    Well  then  it  is  said  that. 


inasmuch  as  the  law  in  the  case  of  The  Attorney- 
General  V.  The  JkJee  of  Leeds  was  decided  before 
the  Act  had  been  passed,  passed  no  doubt  te 
remedy  the  grievance  inflicted  upon  the  eetluia 
que  tniet  in  tliat  case  by  the  narrow  legal  decision 
to  which  the  court  felt  itself  bound  to  come,  and 
by  which  the  court  decided  that  where  the  trustee 
died  without  heirs  the  lord  was  entitled  to 
escheat,  it  must  rule  this  case ;  and  I  mnst  there- 
fore follow  that  case  aud  say  that,  inasmuch  a.^ 
where  the  trustee  died  without  heirs  the  lord 
had  the  right  to  the  escheat,  so  on  the  same 
parallel  reasoning  here,  where  the  trustee  who 
has  been  admitted  out-lives  his  trust,  and  all 
the  eestnit  que  trust  vanish,  the  lord  has  the  same 
right  to  an  escheat  then.  It  seems  to  me  to  be 
reasoning  which  I  cannot  follow,  aud  I  draw  a 
contrary  coucluMon  from  the  case,  and  say  that 
if,  where  the  trustee  died  without  heirs,  the  lord 
had  a  right  at  law  to  escheat  because  he  knew 
nothing  of  the  trusts,  so  in  the  same  way  here 
where  the  cestui*  que  trust  vanish,  and  the  trustee 
is  still  a  tenant  upon  the  court-rolls,  the  trustee 
has  a  right  to  hold  as  against  the  lord,  because 
the  lord  cannot  interfere  with  the  trusts  or  ask 
after  the  trusts  in  any  way  whatever.  To  my 
'mind  the  rule  of  law  is  a  vciy  plain  and  sinq>fe 
one.  The  rule  is  laid  down  in  1759  by  the  lord 
keeper.  The  law  does  not  regard  the  tenant's 
want  of  title  as  giving  the  lord  any  claim  by 
escheat.  The  person  wno  comes  here  to  ask  to 
be  admitted  as  a  tenant  on  the  court-rolls  ia  the 
customary  heiress  of  the  devisee  of  the  last 
surviving  trustee.  At  law,  I  apprehend  that 
person  has  a  perfectly  good  right  to  be  admitted, 
and  I  can  certainly  see  no  equity  whatever  on  tlic 
lord's  side  why  I  should  interfere  in  his  favour, 
as  under  other  circumstances  there  would  have 
been  no  equity  on  which  I  oonld  interfere  on 
behalf  of  the  trustee.  I  simply  follow,  therefore, 
what  I  conceive  to  be  the  rule  of  law  in  this  case. 
and  I  decline  to  deprive  the  customary  heir  of 
the  devisee  of  the  surviving  trustee  of  the  benefit 
which,  by  the  chapter  of  accidents,  baa  devolved 
upon  her.  I  must,  therefore,  declare  in  this  case 
that  Miss  Hawkins,  as  customary  heiress  of  W. 
Hawkins,  who  was  the  devisee  of  Henry  King,  io 
entitled  to  be  admitted  to  these  copyhold  mremises 
and  to  hold  them  for  her  own  bwefit.  That,  as 
I  understand,  Mr.  Wolstenholme,  will  give  your 
client  the  right  to  free  bench. 

Wolstenholme. — ^Yes,  my  Lord. 

Solicitors  for  the  lord  of  the  manor,  Latcreuee, 
Tlews,  and  Baher,  for  H.  M.  WiUiaitM,  Brighton. 

Solicitors  for  other  parties,  F.  Hickeon,  for 
C.  J.  Baintreij,  Pctworth. 


Ttiesday,  June  34, 1884. 

(Before  Peabson,  J.) 

Ite  Peabsox  ;  Oxl£t  v.  Scaub.  (a) 

Trtutee  —  Livettmeni  —  Mortgage  —  NegUgenee  — 
Liability. 

A  trxulee  advanced  trust  moneys  to  a  brickbuUdiua 
firm  upon  the  seatrity  ef  afinA  mortgage  <ifthnf 
premises,  freehold  and  leasehold,  ana  some  of  Me 
vlani.  In  so  doing  he  acted  upon  th6  advice  qf 
his  solicitor,  and  upon  a  favourable  report  and 

(a)  Bflportfd  by  H.  Q.  Wiluhk,  tM^  B>rriMgr.M-I<M(. 
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talutUion  made  by  a  respectable  firm  of  architeett 
and  sttrceyors.  A  banJc  of  good  standing,  more- 
over, eotisented  to  postpone  a  charge  of  theirs  to 
k{$  mortgage. 

The  mortgagors  failed  three  years  afleneards, 
.  inhereby  their  lease  of  that  part  of  the  property 
upon  which  was  most  of  the  clay  'and  shale  neces- 
sary for  the  carrying  on  of  ths  business,  became 
forfeited.  The  remainder  of  the  property  proved 
tntsaleable,  and  rapidly  went  to  rain. 

An  action  was  subsequently  brought  by  the  cestuis 
que  trust  to  nuike  the  tritstce  liable  for  the  loss 
sustained  by  thein,  and  it  appeared  thai  the  report 
and  valuation  proceeded,  ae  facie,  in  some  respects 
v.pon  fa  ulty  principles. 

Held,  nevertheless,  apply  i^ng  tlie  ride  stated  in  lie 
Godfrey;  Godfrey  v.  Faulkner  (4«  L.  T.  Hep. 
y.  £r.  853 ;  23  Ch.  l)iv.  483),  that  tlie  trustee  had 
acted  as  a  prndent  vuin  would  have  acted  in 
dealing  with  his  oicn  property,  and  was  therefore 
not  liable. 

Ik  July  1870  Charlotte  Pcsrsou  died,  having  l>y 
her  will,  aft«r  directing  payment  of  her  debts, 
Ac.,  and  boqaeathing  to  J.  W.  Scarth,  the  defen- 
dant, a  pecuniary  legacy,  proceeded  to  devise  and 
bequeatn  all  her  personal  and  real  estate  to  him, 
his  heirs,  executors,  administrators,  and  assigns, 
upon  the  trusts  therein  mentioned,  inclnding  a 
tmst  for  investment  **  on  real  or  Government 
tsecnrity  or  securities  in  Great  Britain,  or  ou 
mortgage  bonds,  or  on  the  debentures  or  preference 
or  guaranteed  stock  or  shares  of  any  railway  or 
other  pnblic  company  or  companies  incorporated 
or  to  be  incorporated  by  Act  of  Parliament  iu 
Great  Britain,"  and  the  testatrix  appointed  the 
defendant  sole  executor. 

The  defendant,  who  was  a  doctor  practising  in 
Leeds,  got  in  the  estate,  paid  the  debts  and 
legacy,  and  invested  the  residue  as  directed  by 
tlwwill. 

In  July,  1876,  there  being  a  sum  of  2500Z.  cash, 
part  of  tbe  (mst  estate,  lying  on  deposit  at  a  bank 
in  Leeds,  the  defendant  was  requested  by  the 
persons  at  that  time  entitled  to  the  income  to 
invest  the  money  so  as  to  bring  a  higher  rate 
of  interest  than  had  hitherto  been  the  case. 

The  defendant  therenpon  caused  inquiries  for  a 
suitable  investment  to  be  made,  and  was  in- 
formed by  his  thai  solicitor,  Mr  Turner,  that  a 
mortgage  might  be  had  of  certain  brickworks  be- 
long^g  to  Messrs,  Harrison  at  Otiey,  which  would 
afford  a  proper  investment  if  the  security  was 
sufficient. 

The  defendant  then  instructed  Messrs  Wilson 
and  Bailey,  who  were  a  firm  of  architects  and 
surveyors,  of  good  standing  in  Leeds,  to  examine 
the  premises,  and  send  him  a  report  and  valua- 
tion. The  property  proposed  to  bo  included  in 
the  mortgage  consisted  of :  (1)  a  small  piece  of 
freehold  umd,  about  2  or  3  acres,  divided  by  the 
North  Eastern  Bailway  into  nearly  eciual  parts, 
connected  by  a  bridge  belonging  to  tne  railway 
ctxnpany ;  .(2)  the  brickworks  and  plant,  situated 
on  tne  part  to  the  north  of  the  line ;  (3)  another 
small  piece  of  freehold  land,  known  as  "Ham- 
mood's  piece,"  2265  square  varda,  adjoining 
the  wxjrks,  and  separated  from  tnem  only  by  the 
road  which  crossed  the  bridge ;  and  (4)  a  piece  of 
leasehold  land  known  as  "  the  Cambridge  allot- 
ment," comprising  about  8^  acres,  and  held  on  a 
fifty^years'  lease,  subject  to  a  condition*  of  for- 


feiture in  the  event  of  Messrs.  Harrison  ceasing 
to  carry  on  the  busines.  The  "  Cambridge  allot- 
ment "  was  about  250  yards  from  the  works. 

On  the  22nd  July  1876  "Wilson  and  Bailey  sent  in 
the  following  report : 

Centnl  Markot  Bmldingi,  Leedi,  July  22, 1876.  Dear 
Sir :  We  hare  oarefnlly  examined  the  land,  bnildiiigs,  and 
madiiiMrT  at  Menn.  J.  and  B.  Hatiiaon'i  briokworkt, 
OtIey,  aooordinff  to  the  aooompaayinf  ■ohedvla.  and  And 
the  valne  of  lune  to  be  five  thonaand  ponnds  (50001) .,  and 
ooniidarroa  will  be  quite  aafe  in  lendinr  2500{.  npon 
them.    We  remain,  yoan  inly,  Wilaon  and  Bailey. 

And  we  oonaider  uat  the  above  property  would  realise 
by  foimd  sale  4000(.  any  time  within  six  yeara,  and  m 
think  it  would  be  advisable  to  have  it  -examined  at  the 
end  of  that  time,  and  in  this  valuation  we  have  not  added 
anytiiinf  for  the  leasehold  land.    Wilson  and  Bailey. 

Bohedole.  The  contents  of  the  land  is  gfiven  as  stated 
by  Meaara.  Haniaon,  8^  aoiea  of  leasehold  land  for  fifty 
yeara,  2i  acres  of  freehold  land  on  wliioh  the  works 
atuid,  and  the  field  on  the  other  side  of  the  railway, 
2265  square  yards  of  freehold  land  fronting  the  tnznpike 
road,  pnrohaaed  for  Mr,  James  Hammond ;  reTolving 
pan  and  fixings,  with  ashlar;  Hoffman's  kiln,  with 
slated  roof  and  chimney ;  16  horse  engine ;  iO  horse 
b^er ;  ahafting  and  belting,  &o. ;  pair  of  heavy  roUsra 
aad  frame ;  No.  2  png  mills :  No,  2  brick  pieases ;  wdl 
sinking,  with  pump  and  water  pipes ;  siding  to  railway ; 
wire  tnimway,  with  wood  framing,  &c. 

It  was  stated  that  the  paragraph  beginning 
"  and  we  consider  "  was  added  upon  the  defen- 
dant's solicitor  asking  Wikon  wnd  Bailey  to 
reconsider  the  report  excluding  the  leaseholds; 
This  was  done  beforo  the  defendant  saw  the 
report. 

A  valuation  in  detail  was  also  made  and  sent  in. 
It  omitted  the  leaseholds  and  some  other  of  the 
items  mentioned  in  the  report,  and  estimated  the 
total  valne  of  the  property  comprised  in  it  at 
5704^.,  taking  as  a  basis  (in  every  instance  but 
one)  the  cost  price  originally  civen  by  Messrs. 
Harrison,  and  then  making  deduction  for  wear 
and  tear  or  depreciation. 

On  the  26th  Sept.  1876  a  mortgage  was  accor" 
dingly  executed  of  the  freehold  and  leasehold 
premises  and  plant.  By  the  recitals  to  the  mort- 
gage it  appeared,  as  the  fact  was,  that  the  Midland 
Banking  (Company,  who  themselves  had  a  charge 
un  the  premises  for  12001.,  consented  to  postpone 
I  such  charge  to  the  defendant's  mortgage,  wnicli 
accordingly  was  given  priority. 

Owingto  circumstances  which  did  not  appear 
Messrs.  Harrisons'  business  did  not  prosper,  and 
in  1879  they  became  insolvent.  The  leaee  of  the 
Cambridge  allotment  thereupon  became  forfeited, 
and  it  being  found  impossible  to  sell  the  brick- 
works, the  buildings  and  plant  rapidly  fell  out  of 
repair.  The  defendant,  who  had  no  funds  to  apply 
in  maintenance  of  the  concern,  infgniied  his  cestme 
que  trust  of  the  state  of  affairs,  telling  them  that 
unless  money  was  laid  out  upon  the  premises  they 
would  become  valueless.  No  money,  however, 
was  forthcoming,  and  the  whole  concern  went  to 
ruin,  the  doors,  windows,  and  such  part  of  the 
plant  as  remained  on  the  place,  being  broken, 
stolen,  or  spoilt  by  exposure.  The  total  value  at 
the  time  of  the  hearing  of  the  action  was  stated  to 
be  between  SOOl.  and  8002.,  mcluding  the  value  of 
the  land. 

The  present  action  was  commenced  by  the  cestuis 
que  trust  in  Deo.  1882,  asking  for  the  adminis- 
tration of  the  estate,  and  that  the  investment  of 
the  25001.  might  be  declared  to  be  an  improper  one, 
and  the  defendant  declared  liable  to  make  good 
the  loss  thereby  occasioned  to  the  trust  estate. 
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Godkton,  Q.C.  and  Eastwich  for  the  plaintiffs. 
— The  money  is  gone,  and  the  defendant  must 
exculpate  himself.  It  was  an  obviously  improper 
investment.  The  security  was  far  below  the  usual 
limit.  He  must  have  known  it,  or  ought  to  have 
found  out.  The  valuation  was,  on  the  face  of  it, 
untrustworthy,  practically  taking  the  mortgagor's 
own  values  as  the  basis  .- 

IiigU  T.  Partridge,  34  Baav.  411. 

SPeabson,  J. — ^I  think  the  onu»  prohandi  is  on  the 
efendant.] 

FwnoeU  for  the  defendant.— I  acted  perfectly 
bond  fide,  and  on  the  best  advice  I  could  get.  A 
person  in  my  position  must  take  and  rely  upon 
expert  advice :  it  would  be  absurd  for  him  to  set 
up  his  own  judgment.  [_Cookton,  Q.C.  referred 
to  Hopgood  V.  Parkin,  22  L.  T.  Bep.  N.  S.  772 ;  L. 
Rep.  11  Eq.  74.]  A  trustee  need  not  take  more 
care  than  an  ordinary  prudent  man  would  of  his 
own  property : 

Be  Chdfrey:  Oodfirey  r.  Fauliner,  48  L.  T.  Bep.  N.  8. 

858 :  23  di.  Dir.  483  i 
Bpeijiht  T.  aavttt,  48  L.  T.  B«p.  N.  S.  279 ;  22  Oh. 
DiT.  727, 

The  "  two-thirds "  limit  is  not  a  hard  and  fast 
rule: 

Btretton  t.  Ailimall,  3  Dnwiy,  9. 
At  any  rate,  the  value  need  not  be  taken  as  on  a 
forced  sale  at  a  time  of  great  depression  of  trade. 
The  Midland  Bank  evidently  did  not  think  badly 
of  the  security. 

Cookton,  Q.C.  and  Eagtwick,  contra. — ^We  are  as 
innocent  as  the  defendant,  and  even  more  so.  A 
trustee  is  not  justified  in  relying  on  experts  in 
such  matters  as  this.  The  decision  in  Speight  y. 
Gaunt  was  that  reliance  might  be  placed  in  a 
broker  in  ordinary  brokerage  transactions,  be- 
cause all  men  must  do  so  in  dealing  with  securities. 
A  trustee  would  not  be  justified  in  lending  money 
on  a  second  mortgage  merely  because  his  solicitor 
told  him  it  would  be  all  right.  [^FwrweU. — Every- 
one is  presumed  to  know  the  law.]  Nor  in  relying 
on  a  broker  for  advice  as  to  investments.  At  any 
rate,  the  defendant  ought  to  have  made  inquiry 
himself.  Even  if  the  lease  of  the  "  Cambridge 
allotment "  had  not  been  forfeited,  the  clay  there 
conld  not  have  been  worked  long  at  a  profit, 
owing  to  the  distance  from  the  kUn. 

Peaxsok,  J.— In  the  year  1876  Dr.  Scarth,  the 
defendant,  was  in  the  unfortunate  position  which 
many  people  occupy,  that  of  being'  a  trustee. 
[His  Lordship  stated  the  will  and  the  plaintiffs' 
interest  as  beneficiaries,  and  continued:]  It  is 
now  sought  to  make  Scarth  liable  for  a  sum  of 
25001.,  which,  in  Sept.  1876,  he  lent  to  Messrs. 
Harrison  on  a  secority,  which  ia  now  admittedly 
absolntely  deficient — ^for  whether  it  is  worth  700i. 
or  8001;,  or  barely  5001.,  it  is  confessedly  grossly 
inanfficient.  The  question  which  I  have  to  decide, 
therefore,  is  whether  Scarth  has  so  conducted 
himself  that  he  must  be  held  liable  for  not  having 
taken  proper  steps  to  get  a  good  security.  [His 
Lordship  stated  shortly  the  &ct8  above  detiuled, 
mentioning  that  Wilson  and  Bailey  had  been 
shown  to  be  architects  and  surveyors  of  respect- 
able position,  and  continued :]  It  is  now  said  that 
Scarth  must  be  held  liable  to  make  good  the 
25001.,  because  he  took  a  security  which  he  ought 
to  have  known  was  insuflSoient.  There  is  no 
doubt  a  difEerenoe  of  opinion  as  to  what  makes  a 
man  liable  under  sada  dronmstanoes,  and  the 


dicta  in  different  cas^  are  somewhat  difScoIt  to 
reconcile.  I  incline  to  agree  with  Bacon,  V.C.  iu 
his  opinion  expressed  in  Ee  Godfrey,  Godfrey  v. 
Faulkner,  that  in  considering  questions  as  to  a 
trustee's  liability  you  are  to  see  whether  be  baa 
acted  with  ordinary  caution  and  prudence  in  the 
way  in  which  an  ordinary  cautious  and  prudent 
man  would  act.  I  do  not  desire  to  depvt  from 
that  rule,  nor  to  say  that  wherever,  in  a  case  of  a 
mortgage,  an  ordinary  person  would  advance 
more  than  the  practice  of  the  court  would  piermit, 
a  trustee  also  ia  to  be  at  liberty  to  exceed  the 
limit.  But,  where  the  usual  limit  has  not  been 
exceeded,  then,  when  you  have  to  consider  whether 
or  not  the  trustee  is  liable,  the  Vice-Chancellor's 
rule  holds  good.  It  is  said,  however,  that  Scarth 
failed  to  satisfy  the  rule,  and  the  question  is, 
did  he,  or  did  he  not  P  For  trusting  his  solicitors 
and  valuers  no  fault  can  be  found  with  him,  if 
that  were  all ;  bat  it  is  said  that  when  he  knew 
what  the  property  was,  as  he  did,  and  when 
Wilson  and  Bailey  s  valuation  came  and  was  read, 
his  own  ordinary  sense  and  intelligence  ought  to 
have  told  him  that  the  security  was  not  a  proper 
or  sufficient  one.  The  report  ia  dated  Leeds,  2^d 
July  1876.  [His  Lordship  read  it  and  the  sche- 
dule.] Then  when  yon  look  at  the  items  of  the 
valuation,  which  Scarth  admits  that  he  saw,  yon 
see  that  it  is  made  out  thus :  "  The  land  on  which 
the  works  stand  is  freehold  and  cost "  so  mneh. 
The  siding  "  cost "  so  much — 2401. ;  the  Hofinan's 
kiln  "  cost "  so  much — 15002.,  and  so  on,  the  total 
amounting  to  5704Z.,  of  which  only  one  item  ia 
stated  as  of  its  then  value,  the  others  being  all 
put  down  at  cost  price.  There  are  other  items  in 
the  report  which  are  omitted  from  this  detailed 
valuation,  as  ia  also  the  leasehold  land,  and  before 
Scarth  saw  the  report  Wilson  and  Bailey  added  a 
postscript  to  it.  [His  Lordship  read  the  para- 
graph beg^inning  "  And  we  consider."]  Therefore 
what  Scarth  relied  upon  in  lending  the  money 
was  the  valuation  of  the  freehold  property  alone, 
without  taking  into  account  the  value  of  the 
leasehold  property,  if,  indeed,  it  was  worth  any- 
thing at  all.  It  is  said,  however,  that  there  were 
divers  good  reasons  why  Scarth  should  have 
refused  to  accept  the  security.  In  the  first  place, 
he  saw  that  the  valuation  went  upon  the  basis  of 
cost  price,  which,  as  he  must  have  known,  was  a 
wrong  principle.  Kow,  if  I  had  to  express  an 
opinion  on  that,  I  myself  should  say  it  was  a 
wrong  principle.  But  the  question  is,  was  Scarth 
in  fault,  employing  skilled  persons  of  good  itipa.- 
tation  as  he  did,  and  ought  he  to  have  aetermined 
at  once  that  their  report  was  wrong  and  conld 
not  be  accepted  because  it  proceeded  on  that 
principle  of  valuation  F  It  seems  to  me  that,  if  he 
had  thought  anything  about  it,  ho  would  have  also 
seen  that  they  had  in  their  report  deducted  700{. 
from  the  amount  of  their  valuation,  and  had  also 
considered  the  contingency  of  a  forced  sale,  putting 
the  value  in  such  a  case  at  40002. ;  so  that,  at  aU 
events,  they  assure  him  that,  even  if  such  a  con- 
tingency were  to  arise,  the  property  would  be 
still  worth  15002.  more  than  the  sum  he  was  about 
to  lend.  Then,  in  the  next  place,  it  is  said  that 
he  ought  to  have  considered  this,  that  the  businem 
was  a  brick-making  business  altogether,  all 
brick;  without  that  the  business  was  worth 
nothing,  and  that  he  ought  to  have  home  in -mind 
the  terms  upon  which  the  Cambridge  allotment 
was  hdd,  remembering  that  the  Icmo  mig^t  be 
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broken  hj  the  default  of  Messrs.  Harrison,  in 
which  case  there  would  be  left  only  the  small 
pieces  of  freehold  land  and  the  buildings  and 
machinery.  But  Wilson  and  Bailey  had 
reported  that,  excluding  the  leasehold^  alto- 
gether, he  would  be  able  to  get  enough,  even 
by  a  forced  sale,  to  bring  him  safe  through.  I 
think,  therefore,  that  he  was  not  bound  to  con- 
sider that  Question  about  the  possible  forfei- 
tare  of  the  lease,  baring  been  told  that  without 
the  lease  the  security  was  ample,  and  I  cannot  see 
that  he  was  not  justified  in  what  he  did.  Then  as 
to  the  mortgage.  It  seems  to  me  that  there  is  still 
more  to  exonerate  him  from  the  charge  of  careless- 
ness. The  parties  to  the  mortgage  deed  were  Hart- 
ley (a  prior  mortgagee), the  Midland  Banking  Com- 
pany, Messrs.  Harrison  and  Scarth.  The  deed 
recites  that  under  two  prior  mortgages  two  sums 
of  12001.  and  500/-.  were  still  due  to  Hartley,  and 
that  the  Midland  Banking  Company,  of  whom 
Messrs.  Harrison  were  clients,  had  taken  a  charge 
npon  the  premises,  subject  to  these  two  mortgages, 
to  secure  Harrisons'  current  acconnt  to  the  extent 
of  1200J.  Then  the  two  mortgages  to  Hartley  are 
expressed  to  be  paid  oS,  and  the  defendant  takes 
a  first  mortgage  to  secure  this  25002.  There  is 
therefore  nothing  in  the  transaction  about  the 
mortgage  to  show  that  the  -security  was  not 
sufficient.  On  the  contrary,  since  before  the 
defendant  had  anything  to  do  with  the  property 
it  had  been  treated  as  sufficient  security  for 
2900!.,  he  might  surely  lend  2500L  upon  it,  the 
bank  consentmg  that  his  security  should  have 
precedence  of  theirs.  In  all  this  I  cannot  see  that 
Scarth  acted  with  less  prudence  than  an  ordinary 
man  of  the  world,  and  if  having  taken  all  these 
precautions  the  affair  has  turn»i  out  badly,  it  is 
not  the  duty  of  the  court  to  visit  him  with  a 
penalty.  Mr.  Cookson  has  pressed  npon  me  that 
it  is  a  case  of  two  innocent  parties ;  and  contends 
that,  though  the  defendant  has  been  guilty  of 
nothing  more  than  negligence,  yet,  at  all  events, 
the  ee$tuis  que  tmst  not  having  had  to  inter- 
vene in  any  way,  are  not  to  blame.  So  far  J  agree 
with  him.  But  I  think  that  trustees  are  suffi- 
ciently hardly  dealt  with  already.  I  think  it  would 
be  a  bad  precedent  if,  when  a  trustee  has  taken 
the  same  pains  with  regard  to  an  investment  of 
trust  property  as  if  it  were  his  own,  being  care- 
fully advised  by  persons  who  are  in  no  way 
snpposed  to  have  been  acting  fraudulently  or 
wilroll^  leading  him  into  error,  without  having 
shut  hi8  eyes  to  anything  which  he  ought  to  have 
seen — ^if,  in  such  a  case,  because  under  circum- 
stances which  occur  the  security  turns  out  bad, 
he  were  to  be  held  responsible  for  the  loss.  It 
must  not  be  forgotten  that  if  the  brick  &ctory 
had  not  failed,  but  Messrs.  Harrison  had  con- 
tinned  to  carry  on  their  business,  the  security 
would  at  this  moment  be  a  sufficient  security,  and 
when  it  is  said  that  there  was  not  sufficient 
brick-making  material  except  upon  the  leasehold 
land,  it  must  be  remembered  that  no  substantial 
difficulty  had  been  found  in  working  that  groimd 
doling  the  three  years  after  the  mortgage,  and  I 
eaaaiaer  that  Scarth  was  therefore  not  bound  to 
contemplate  all  possible  contingencies,  it  being 
admitted  that  there  was  sufficient  material  on 
the  leasehold  plot  for  the  making  of  bricks,  and 
that  it  ceased  to  be  available,  not  because  the 
"  Cambridge  allotment  "  was  250  yards  from  the 
kiln,  but  becMuse,  owitig  to  trade  depression,  or 


otherwise,  Messrs.  Harrison  failed.  I  hold,  there- 
fore, that  Dr.  Scarth  is  not  liable  to  make  good 
the  money,  and  I  dismiss  the  action,  but  withont 
costs.  Dr.  Scarth  may  take  his  costs  out  of  the 
estate,  as  trustee. 

Action  diamitied,  wUhoiU  eosie.    Befeniant'a 
eotta  out  of  ettate. 

Solicitors :  H.  E.  Brwin ;   E.  F.   Wood,  for 
Turner  and  Hewion,  Leeds. 


Thurtday,  July  17, 1884. 

(Before  Peakson,  J.) 

Be  Thb  Khatchbull  Estate,  (a) 

TenatU  for  life — Bemaindermen — Imvrove)nent»— 
Drainage — Terminahle  charges— Charge  redeem- 
able hy  inttalments  —  Application  of  capital 
tnoneyt — Improvement  of  Land  Act  1864  (27  8f  28 
Vict.  c.  114),  M.  27,  49,  66— Settled  Land  Act 
1882  (45  #•  46  Viet.  e.  38),  m.  21  (u.),  25,  26  (2), 
33,53. 

The  leorda  "  incumhranees  affectina  tlie  inlierUance  " 
in  sect.  21  (ii.)  of  the  Settled  Land  Act  1882  do 
not  include  terminable  cluj/rges. 

Charges  under  the  Land  Improvement  Act  1864, 
for  drainage  improvements  made  Inforetlie  musing 
cf  the  Settled  Land  Act,  cannot  therefore  be  paid 
out  qf  capital  under  thai  section. 

Nor  can  capital  6«  so  applied  even  tvliere  the 
improvements  effected  ha/ve  always  been  such  as 
woiild  now  be  sanctioned  under  sects.  25  and  26 
of  the  Settled  Land  Act,  </ie»6  sections  being 
prospective  and  not  retrospective. 

This  was  a  summons  taken  out  on  the  5th  June 
1884,  by  Sir  Wyndham  Knatchbull,  the  tenant  for 
life  of  a  settled  estate  known  as  the  "  Knatchbull 
Estate,"  Kent,  asking  "  that  it  might  be  declared 
that  the  trustees  of  the  settlement  might  be 
directed,  out  of  the  capital  money  in  their  bands, 
and  out  of  the  proceeds  bv  sale  of  lands  subject 
to  the  said  settlement,  and  about  to  be  sold  under 
the  powers  of  the  Settled  Land  Act  1882,  to  pay 
off  and  disdiarge  certain  incombrances  affecting 
the  inheritance  of  the  settled  lands,  namely,  certain 
land  drainage  improvement  charges." 

The  charges  in  question  were  created  under 
the  Improvement  of  Land  Act  1864  before  the 
Settled  Land  Act  1882  came  into  operation, 
and  were  repayable  with  interest  by  annual  instal- 
ments. 

The  material  sections  of  the  Improvement  of 
Land  Act  1864  were  as  follows : 

27.  Kreiy  oid«op«r»tiiignnd«r  this  Aet  alone  to  la&o- 
tion  ao7  imptoremeiit  .  .  .  and  shall  be  oalled  a  pio- 
TiaioDal  order,  and  shall,  snlijeet  to  the  foUowing  seotion 
hereof,  create  in  {avom  of  the  landowner  named  therein 
the  tiUe  to  am  absolute  oharn  on  the  oomplelion  of  the 
sanotioned  improTeinents,  which  title  such  landowner 
may  asdgn,  einier  abeolntely  or  hy  w^  of  seonrity,  to 
any  patenn ;  and  snoh  aaskiiment  may  be  made  by  in- 
dorsement on  the  providonu  order. 

40.  When  the  oommiadoners  are  latiafled  that  the 
improreoMntB  tanotioiMd  by  them,  or  some  part  thereof, 
have  been  properly  exeonted,  either  aoooraing  to  the 
qwetfleatioiis  and  plant  or  drawings  approved  of  by  them, 
or  with  sodh  denatioiis  therefrom  as  m  their  judgment 
^rill  not  'W'"<«»«»«  the  permanent  benefit  aocrning  from 
snoh  Improyemente  to  the  lands  wherein  they  have  been 
made,  they  ehall  execute  a  oluags  nnder  their  hands  and 
seal  npon  the  inheritanoe  or  fee  of  the  lands  oompriaed 
in  tiie  ptovlaioiial  or  other  lanetioning  order,  or  lome 

(a)  Baportad  by  B.  a.  WlLUHK,  Ei«j^B*crl(ler«t.IdkW. 
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■nffloieBt  part  thereof,  for  the  snm  by  the  same  order 
flzpreaaed  to  be  ohargeable  in  respect  of  snoh  improve- 
manti,  if  all  the  said  improrementa  hare  been  oompleted, 
or  for  a  proportional  piart  of  anoh  lom  if  a  part  od7  o{ 
the  laid  unproreinenta  has  been  ezeonted,  together,  in 
either  oaae.  with  the  intereat  by  the  same  order  expressed , 
•nd  with  the  amount  (if  any)  whioh  shall  have  bean  paid 
in  respect  of  the  pnrohase  of  the  adjoining  lands,  or  of 
any  easement,  anthority,  or  right  in,  throngh,  over,  or 
atnoting  adjoining  lands,  with  inteiest  thereon  at  the 
like  rate. 

66.  ETery  landowner  on  whose  land  a  ohatve  shall 
haTe  been  made  nnder  this  Aot,  and  every  snooeeding 
tenant  for  life,  tenant  in  tail,  and  every  person  having  a 
limited  interesi  in  the  land  so  ohaiyed,  snail,  as  between 
himself  and  the  persons  in  remainder  or  reversion,  be 
boond  to  pay  the  yearly  or  other  peiiodioal  payments  of 
snoh  oharge  whioh  shall  beoome  payable  dnnng  the  oon- 
tinnanoe  of  his  interest ;  and  in  ease  he  be  in  the  aotoal 
Ooonpation  or  entitled  to  an  apportioned  part  of  tbe  rents 
and  profits  of  snoh  land  np  to  the  time  ofthe  termination 
c^  hu  interest  he  shall  also  be  bound  to  pay  an  appor- 
tioned part  of  the  vearly  rent  orotber  periodioal  payment 
of  snoh  oharge  whioh  shall  beoome  one  next  after  the 
termination  of  his  interest,  proportional  to  the  time  which 
elapsed  between  the  day  for  the  previous  payment  and 
the  dajr  of  snoh  termination'i  Provided  that  no  person 
beoomug  entitled  in  possession  to  any  estate  or  interest 
in  the  lead  shall  be  liable,  as  between  himself  and  the 
personil  entitled  to  the  rentoharge,  to  pay  any  arrears  of 
tbe  oharge  remaining  nnpaid  at  the  time  of  his  beooming 
so  entitled  in  possession  beyond  the  amount  of  two  y eatr 
payment  of  such  oharge :  Provided  also  that  the  amount 
paid  by  any  penion  in  rei>p«ot  of  snoh  arrears,  and 
any  costs  oeoaeioned  by  nonpatent  tliereof,  shall 
be  a  debt  from  the  person  who.  in  the  first  instsaoe 
oaght  to  have  paid  the  same,  or  from  his  estate,  to 
ibe  person  who  paid  the  same,  and  shall  be  zeooverable 
aooindingly. 

The  form  of  oharge  (sohsdole  B.)  was  as  follows :  "  The 
Indoenre  CSommisnoaers  for  En{|land  and  wales,  in 
pnrsnanoeof  tbe  Improvement  of  Land  Aot  1864,  do  by 
this  absolute  order  nnder  their  hands  and  ssal  oharge  the 
inberitanoeorfce  of  the  lands  mentioned  in  the  sdMdule 
hereto  with  the  payment  to  of  the  yearly  snm  of 

I.  for  the  term  of  years,  and  being  a  pro- 

portionate repayment  aooording  to  the  table  annexed  of 
the  capital  snm  of  I.  with  intereat  at  per 

cent,  per  annnm,  the  first  pajrmenttobemadeon 

the  day  of  ." 

The  amount  due  in  respect  of  principal  and 
interest  was  about  16,0001.,  and  the  annual  instal- 
ments amounted  to  about  1200?.  The  earliest 
charge  would  expire,  upon  full  payment,  in  1898, 
the  hitest  in  1914.  ' 

The  trustees  did  not  object  to  the  proposed 
application  of  capital  if  the  court  should  be  of 
opinion  that  it  might  be  authorised;  but  they 
contended  that  it  was  not  within  the  scope  of  the 
Act. 

The  following  sections  of  the  Settled  Land  Act 
1882  were  referred  to,  viz. : 

21.  Oaintal  mon^y  arising  under  this  Aot,  subject  to 

pAyiDSot  of  claims  proper^  pavable  thereout,  and   to 

application  thereof  for  any  special  authorised  objeot  for 

wnich  the  same  was  raised,  shall,   when  reoeived.  be 

inveeted  or  otherwise  applied  whol^  in  one,  or  pertv  is 

one  and  partly  in  another,  or  others,  of  the  lollowing 

nodes  (namelv): 

(ii.)  In  disoharga,  purahaoe,  or  redemption  of  inonm- 

brances  deoting  the  inheritance  of  the  settled 

land,  or  other  the  whole  estate  the  subject  of  the 

settlement,  or  of  land  tax,  rentoharge  in  lien  <d 

tithe,  orown  rent,  chief  rent,  or  quit  rent,  chaigod 

on,  or  paymant  out  of  the  ssttlea  land. 

<S.  Improvements  authorised  by  this  Aot  aM  tha 

Waring  or  execution  on,  or  in  oonneotion  with,  and  for 

ilie  benefit  of  settled  land,  of  any  of  the  following  works, 

or  of  any  works  for  any  of  the  following  purposes,  and 

any  operation  inoidant  to  or  necessary  or  proper  in  tha 

esscntum  of  any  of  those  wnks,  or  neoessary  or  proper 

tot  oarrying  into  eHeot  any  of  those  pwpoaea,  or  lor 


securing  the  full  benefit  of  any  of  tliose  works  or 
purposes  (namely) : 
(i.)  Drainage,  inoluding  the  straightening,  widening,  or 

deepening  of  drains,  streams,  and  wateroooraea. 
26  (2.)  Where  the  capital  money  to  be  expended  is  in 
the  hands  of  trustees,  Ihsn,  after  a  scheme  is  approvad 
by  them,  the   tmstees  may  apply  that    money  in  or 
towards  payment  for  the  whole  or  part  of  any  work,  iv 
operaiian,  oompriaed  in  the  iniprovement,  on 
(i.)  A  certificate  of  the  Land  Commissioners  carti^piV 
that  the  work  or  operation,  or  some  nMoifiad  part 
thereof,  has  been  properly  exeouted,  and  wliai 
amount  is  properly  payable  by  the  tiustaea  in 
respect  thereof,  which  certificate  shall  ba  com- 
elusive  in  favour  of  the  trustees  as  an  anthori^ 
and  ^soharce  tor  any  payment  made  by  them  ia 
pursnaaceuereof;  or  on 
(ii.)  A  like  certificate  of  a  competent  engineer  or  aUa 
practical  surveyor,  nominated   by  the  fanateaa 
and  approved  by  the  commissioners,  or  by  tlM 
conrt,  whioh  owtificste  shall  be  oondnsira,  aa 
afoTCsaid;  or  on 
(iii.)  An  order  of  the  court  direotin/r  or  authorisiiis  tiia 
trustees  to  so  apply  a  spemfled  portion  of  the 
capital  money. 
33.  Where,  under  a  settlement,  money  is  ia  the  haada 
of  trustess,  and  ia  liable  to  be  lud  odt  in  the  purohaaa 
of  land  to  be  made  subject  to  the  settlement,  then,  in 
addition  to  snob  powers  of  dealing  therewith  aa  tha 
trastses  have  independently  of  this  Aot,  they  may,  ai 
the  option  of  the  tenant  for  fife,  inveat  or  upplj  the  sama 
aa  a^>ital  money  arising  under  this  Act. 

53.  A  tenant  for  Ufe  shall,  in  exenssing  any  power 
under  this  Act,  have  tregard  to  the  interesta  of  all  paitiea 
entitled  nnder  the  settlement,  and  shall,  in  ralatian  to 
the  exercise  thereof  l^  him,  ba  deemed  to  be  in  tha 
position  and  to  have  the  dutiea  and  liabilitiaa  of  a  tnatea 
for  thoae  parties. 

The  remaindermen  were  not  represented. 

Cozens-Hardii,  Q.C.  and  Lake  for  the  tenant 
for  life. — The  charges  are  "  incumbrances  affecting 
the '  inheritance :  (Settled  Land  Act  1S82, 
sect.  21  (ii.);  Improvement  of  Land  Act  1864, 
8.  49.)  [Peassok,  J.— The  Settled  Land  Act 
there  mentions  "  rentcharge  in  lien  of  tithe  "  and 
no  other;  does  not  that  exclude  other  rent- 
charges  P  and  the  other  instances  are  all 
permanent  charges ;  does  not  that  exclude  a 
terminable  charge  P]  Ko  doubt  that  may  be 
contended  (Wolsteuholme  on  the  Settled  fjand 
Act  1882,  p.  34);  but  a  contrary  opinion  has  been 
expressed :  (Gierke  on  Settled  liana  Act.)  Sect.  53 
of  that  Act  ia  not  really  fatal  to  us,  for  if  so,  no 
SQch  improvements  could  be  piaid  for  oat  of 
capital,  since  it  must  always  be  for  the  benefit  of 
other  parties  that  the  tenant  for  life  should  pay. 
The  form  of  the  charges  in  this  particnlar  caw: 
shows  clearly  that  they  affect  the  inheritance. 
At  any  rate  the  improvements  have  been  such 
as  the  court  will  sanction  (Settled  Land  Act, 
B.  26  (2),  iii.) :  and  we  have  the  proper  certificates : 
(75.  i.  ii.)  If  the  work  had  not  yet  been  done  we 
could  insist  on  cqiital  money  heinglaid  out  in 
exactly  the  same  way.  [Peabsok,  J.-?rhat  section 
is  not  retrospective  J  The  scheme  of  the  Settled 
Land  Act  is  to  make  the  tenant  for  life  master  of 
the  estate ;  and  to  throw  upon  the  inheritance 
drainage  and  other  charges,  which,  but  for  the 
Act,  would  fall  on  him.    Sect.  33  is  in  oar  favour. 

Cookton,  Q.C.  and  Church  for  the  trustees. — 
These  are  pre-existing  charges,  and  the  onus,  is  on 
the  tenant  for  life  to  show  that,  having  inoorred 
them  voluntarily,  he  is  not  still  liable  for  them. 
A  retrospective  operation  most  not  be  given  to 
the  Settled  Land  Act  if  it  can  be  helped.  Sect. 
66  of  the  Improvement  of  Land  Aot  1864  is  con- 
clusive that  these  charges  mnst  be  l^t  down  by 
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the  tenant  for  life.  [Peabsok,  J. — Suppose  there 
are  more  than  two  years'  arrears  at  the  death  of 
one  tenant  for  life,  what  then?]  Probably  the 
commissioners  conld  sell;  that  provision  as  to 
arrears  is  only  material  as  between  successive 
tenants.  As  to  the  argument,  on  the  ground  that 
these  are  proper  improvementB  within  the  Settled 
Land  Act,  it  is  obvious  that  the  provisions  referred 
t3  are  prospective. 

Cozent-Hardy,  Q.C.  replied. 

Peabson,  J. — I  am  very  much  afraid  I  cannot 
make  the  order  I  am  asked  to  make  on  this 
summons.    It  seems  to  me  to  be  a  camu  omi'ssK* 
&om  the  Act  altogether,  and  if  that  be  so,  as  I 
have  merely  a  statutory  jurisdiction  under  this 
Act,  I  cannot  supply  the  deficiency.    The  case  is 
this  :  Sir  Wyndham  XnatchbnU,  being  tenant  for 
life  of  large  estates,  borrowed  money  under  the 
Act  of  27  «  28  Vict,  from  the  Improvement  Com- 
missioners, iu  order  to  effect  drainage  improve- 
ments upon  the  estate.    Everybody  admits  that 
those  drainage  improvements  were  properly  done ; 
everythingconnected  with  those dramageimprove- 
ments  was  carried  through  in  conformity  with 
the  Act  then  in  force — ^the  Act  of  1864.    Under 
that  Act  the  scheme  was  this :  The  moneys  so 
borrowed  from  the  Improvement  Commissioners 
for    the    purpose    of    drainage    improvements 
were  to  bo   repaid    to   them    with    interest    in 
a  certain  series  of  years,  so  that,  if  there  was 
one  tenant    for  life,  or  successive  tenants  for 
life,    the    tenant  for   life,    or    the    tenants    for 
life,  each  in  their  turn  paid  their  proportion  of 
those  improvements,  the  first  tenant  tor  life  getting 
the  first  benefit  of  the  Act,  and  whilst  the  improve- 
ments were  new  jjaying  the    larger    sum,    the 
tenants  for  life  in  remainder  paying  smaller  sums 
as  the  payments  became  reduced  in  consequence 
of  a  portion  of  the  capital  being  paid  off  from 
year  to  year.    I  understand  the  sum  annually 
paid  at  the  present  moment  by  Sir  Wyndham 
Knatchbull,  in  order  to  repay  the  capital  and  to 
pay  the  interest,  is  no  less  than  1200{.  a  year,  and 
the  sum  which  would  be  necessary,  in  order  to 
redeem  this  charge  upon  the  estate,  would  be 
16,000i.    Sir  Wyndham  Knatchbull  is  desirous,  as 
tenant  for  life,  of  selling  a  certain  portion  of  the 
settled  estates,  and  he  says,  and  very  reasonably, 
"  I  am  desirous  of  paying  off  this  charge  upon 
the  settled  estates,  because,  if  I  sell  the  estates 
subject  to  the  charge,  the  purchaser  no  doubt  will 
value  them  as  if   they  were  perpetual  charges, 
and  deduct  therefore  from  tbo  purchase  money 
which  he  is  willing  to  give  an  unfair  proportion  in 
respect  of  it."    I  think  it  is  very  likely  it  would 
be  so.      The  conclusion  at  which  I  might  pos- 
sibly arrive  is    that   which  I  have  thrown  out 
in  argument,  that,  if  that  be  so,  the  question  may 
arise  as  to  whether  when  there  is  a  charge  of  this 
kind  (a  very  peculiar  thing,  construed  by  the  Act 
of  1864),  having  regard  to  sect.  53  of  the  Settled 
Land  Act,  this  is  a  case  in  which  the  tenant  for 
life  can  properly  sell.    On  that  I  give  no  opinion. 
I  cannot  help  saying  that,  having  regard  to  the 
peculiar  phraseology  of  that  section,  upon  which 
no  construction  has  yet  been  placed  by  any  com- 
petent aothoritr,  a  question  of  that  kind  may  arise ; 
out  whenever  the  Question  does  arise,  I  hope  the 
court  before  whom  it  comes  will  then  be  able  to  find 
some  satisfactory  mode  of  determining  it.    The 
argument  in  favour  of  the  tenant  for  life,  as 


regards  the  payment  off  at  the  present  moment  of 
this    charge   upon   the    inheritance,  turns  very 
shortly  upon  one  or  two  sections  of  the  Settled 
Land  Act.    [His  Lordship  read  sect.  21  (ii.)]    It 
is  quite  plain   that   this  charge  docs  not  come 
within  any  of  those  that  are  subsequently  men- 
tioned in  that  section.    But  it  is  said  that  this  is 
an  incumbrance  affecting  the  inheritance  of  the 
settled  land,  and  that,  inasmuch  as  the  words  are 
general,  this  authorises  the  payment  off  of  these 
incumbrances.    But,  in  answer  to  that,  it  occurs 
to  me  that  the  balance  is  greatly  in  favour  of 
saying  that  it  does  not  come  within  those  words. 
I  think  the  words  "incumbrances  affecting  the 
inheritance  of  the  settled  land  "  must  be  taken  to 
have  lieen  used  in  their  ordinary  sense,  and  not  as 
meaning  incumbrances  with  incidents  such  as 
these  are,  which  require  the  tenant  for  life,  if  he 
lives  sufficiently  long,  himself  to  pay  off  the  whole 
of  this  charge ;  and  although  in  one  sense  this  is 
an  incumbrance  affecting  the  inheritance,  so  &r 
as  it  leads  the  commissioners  to  advance  the 
money  for  a  charge  njxm  the  inheritance,  it  is  in 
numbiers  and  numbers  of  cases  a  charge  which 
really  to  all  intents  and  purposes  rather  affects 
the  tenant  for  life  than  the  tenant  in  remainder. 
It  is  plain  that  in  a  great  many  cases  (and  notably 
in  the  case  before  me,  whei-e  I  am  told  the  tenant 
for  life  is  only  forty  yearu  of  age,  and  there  arc 
only  fifteen  years  moro    to  run    during  which 
this  charge  will  be  paid),  it  is  a  charge  or  incnm- 
brance  which  affects  the  estates  of  tho  tenant  for 
life  rather  than  tho  estates  of    the    tenant    in 
remainder,  and  I  cannot  help  thinking  that  tho 
words  "  incumbrances  affecting  tho  inheritance  " 
mean,  in  the  ordinary  sense,  incumbrances,  such 
as  mortgages,  portions,  &c.    No  one  would  contend 
that,  under  tneso  words,  a  jointure  rentcharge 
could  be  bought  up.    No  one  could  contend  that 
the  trustees  would  be  entitled  to  invest  any  part 
of  the  capital  money  in  relieving  the  estate  of 
such  a  charge  as  that ;  and  when  you  come  to  look 
at  the  incumbrances  which  are  specifically  men- 
tioned, and  which  in  ordinary  language  would  not 
be  held  to  be  included  in  "  incumbrances,"  all  those 
are  perpetual,  and  I  think  that  points  the  same 
wdy,  and  seems  to  show  that  the  word  incum- 
brances here  is  not  used  to  apply  to  a  specific 
incumbrance  of  this  kind  with  incidents  which 
affect  the  tenant  for  life   far  more  than  they 
affect    those  in  remainder,  and  that    I  should 
not  be  justified  therefore  in  deciding  that  this 
should  be  paid  off  under  those  general  words  in  the 
preceding  part  of  this  section.    Then  it  is  argued 
with  very  great  force  that,  under  the  25th  and  26th 
sections  of  the  Settled  Land  Act,  if  the  tenant  for 
life  had  not  made  the  drainage  improvements, 
and  were  to  come  to  the  court  now  and  ask  the 
court  to  sanction  these  improvements  being  made 
out  of  capital  money,  he  would  be  entitled  to 
have  them  so  paid :  and  it  is  said,  therefore,  I 
on^ht  to  consider  that  the  Act  would  have  in 
this  respect  a  retrospective    action,    and    that 
inasmucn  as  this  might  be  done  now,  I  ought  to 
consider  it  as  if  it  were  done  now,  and  to  order 
the  balauce  that  is  due  with  resp>ect  to  these 
improvements  to  be  paid  out  of  capital  moneys. 
In  the  first  place,  I  must  say  that,  as  Mr.  Cookson 
very  properly  pointed  out,  the  language  of  the 
26th  section  was  entirely  prospective,  &nd  not 
retrospective ;  and  I  should  have  ^;reat  difficulty  in 
that  respect  in  applying  that  sectiOTto  the  present 
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application.  But,  in  the  next  place,  I  cannot 
help  thinking  that  when  this  Act  passed  the 
tenant  for  life  was  tenant  for  life  in  this  respect, 
that  he  was  only  tenant  for  life  of  these  estates, 
subject  to  this  particular  charge  affecting  his  life 
interest,  and  that  it  was  not  the  intention  of  this 
Act,  giving  the  tenant  for  life  all  the  powers  that 
it  does,  to  relieve  the  tenant  for  life  personally 
from  liabilities  which  he  took  upon  himself ;  and 
in  that  view  I  cannot  hold  that  this  section  of  this 
Act  is  retrospective,  and  I  must  decide,  therefore, 
against  this  application.  The  costs  as  between 
solicitor  and  client  may  be  paid  by  the  trustees 
out  of  the  estate. 

Cookton,  Q.C.  asked  for  a  declaration  negativing 
the  application  in  terms,  for  the  benefit  of  the 
trustees  on  future  occasions. 

Pearson,  J. — ^Yep.  I  should  be  glad  if  the  case 
■were  taken  to  a  higher  tribunal ;  for,  to  my  mind, 
it  would  be  a  great  advant^^  if  all  these  cases 
nnder  the  Settled  Land  Act  were  heai-d  by  the 
Court  of  Appeal  in  the  first  instance,  and  so 
secure  some  uniformity  of  authoritative  decisions 
upon  the  various  points.  In  some  other  similar 
case  I  may  give  a  similar  decision,  which  might 
be  reversed. 

Solicitors  for  tenant  for  life,  Lahe,  Beaumont, 
and  Lake. 
Solicitor  for  the  trustees,  H.  J.  Bell. 


'^    \  QTIEEirS  BENCH  DIVISION. 

July  4  and  6, 1884. 

(Before  Mathew  and  Day,  JJ.) 

Tb£  Manchesteb,  Sheffield,  and  LiKroLXSHiBE 
Bailway  Company  v.  The  Denaby  Main  Col- 

LIEBY  COUFANY.  (a) 

Bailway  company — Inequality  of  eharge$— Undue 
pref»rence — "  Agency  eommigtion  "for  developing 
particular  trade  —  Ecmal  raiet  for  each  of  a 
"  group  "  of  places — "Pairing  only  over  the  »ame 
portion  of  the  line  qf  railioay  " — The  Bailwayi 
Glaiisei  Gontolidation  Act  1845  (8^9  Vict, 
e.  20),  ».  90— TAe  BaUwmi  and  Ganal  Traffic  Ad 
1864  (17  ^  18  Vict.  e.  31),'  m.  2,  6. 

By  the  90th  section  of  the  Raiheays  Glauset  Con- 
solidation Act  1845  (8^9  Vict.  e.  20)  it  is  pro- 
vided that  it  shall  be  lawful  for  raUtoay  com- 
panies frm.%  time  to  time  to  alter  or  vary  the  tolls 
by  their  special  Acts  authorised  to  be  taiemi  eitlier 
upon  the  whole  or  upon  any  particular  portions 
of  their  railways  as  they  sKaU  think  fit,  provided 
that  all  snch  toUs  be  at  all  times  charged  eqtMUy 
to  all  persons,  and  after  the  sami  rate,  whether 
per  ton  per  mile  or  otherwise,  in  renoeci  of  all 
passengers,  and  of  all  goods  or  carriages  of  the 
same  description,  and  conveyed  or  propelled  by  a 
like  carriage  or  engine  passing  only  over  the 
same  portion  of  the  line  of  railway  under  the 
same  circum^ances,  and  no  reduction  or  advance 
in  any  such  tolls  shall  be  made  either  directly  or 
indirectly  in  favour  of  or  against  any  particular 
company  or  person  travelling  upon  or  firing  the 
raiMoay. 

A  railway  company  having  induced  a  steamship 
eompanu  to  coal  their  vessels  at  the  port  of  G.,  on 
the  uiwrstanding  thai  they  should  be  svpplied 
with  coal  at  a  rate  below  the  cwrrent  price,  made 
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B.  an  aUowanee  of  %d.  per  ton  on  the  rate*  for 
carriage  of  coal  from,  the  South  Yorkshire  coal- 
field to  G.  in  respect  of  aU  coal  shipped  on  board 
tlie  said  vessels,  giving  no  public  or  other  notice 
that  they  were  doing  so,  or  would  make  a  similar 
alloirauce  to  other  persons  under  similar  eirenm- 
stances. 

The  railway  company  also  bond  fide,  and  not  mitli 
the  object  of  giving  a  preferential  rate  of  carriage, 
in  consideration  of  Ji.  providing  vessels  for  the 
purpose  of  developing  the  coal  trade  between  O. 
and  English  ports  south  of  Harwich,  and  running 
the  risk  of  ihi  said  traffic,  aUoiced  B.  an  "  agency 
commission "  of  6d.  per  toil  on  aU  coal  shipped 
by  him  from  G.  by  coastwise  vessel  to  English 
ports  south  of  Harwich,  but  no  opportunity  «?<m 
afforded  to  the  public  in  general  or  other  pereone 
sending  coal  fiy  their  railway  to  G.  of  earning 
the  like  payment  by  the  like  services. 

Held,  in  an  action  by  the  railway  company  against  a 
South  Yorkshire  colliery  company  sending  eoah 
by  their  raihvay  to  G.  for  balance  of  carriage 
account,  the  colliery  company  counter-daiming 
for  overcharges,  that  both  the  aUotraitce  and  the 
"  agency  commisrion^'  were  breaches  of  the  pro- 
visions of  the  90lh  section,  and  that  tJie  colliery 
company  wene  entitled  to  recover  the  ehargr* 
made  to  thetn  in  excess  of  the  charge  made  to  B. 
for  rimilar  services. 

The  railway  company  also  aXUneed  B.  a  rebate  of 
2  per  cent,  on  his  net  debit  in  respect  of  cM  tk« 
coal  carried  for  him. 

Held,  that  noturithsianding  that  the  raibeay 
company  were  allowed  to  talce  B.'s  empty 
waggons  to  any  colliery  with  which  he  dealt,  and 
so  carried  his  coals  more  eccmomieaUy  than  ikoae 
of  the  colliery  seeking  to  recover  overcharges,  yet, 
at  the  railway  company  did  not  prove  that  the 
allowance  adequately  represented  the  saving,  it 
was  a  breach  of  the  90ih  seciioti. 

The  railway  company  charged  the  same  rate  for  the 
carriage  of  coal  to  G.  from  each  of  forty-eight 
collieries  grouped  along  a  section  of  their  line 
fifteen  miles  tn  length,  of  which  the  eoUiery 
seeking  to  recover  overcharges  was  nearest  G. 

Held,  that  notwithstanding  that  the  termini  ^th* 
transit  leere  different  in  the  ease  of  each  eouiery, 
the  case  came  within  the  meaning  of  the  teordt 
"pasring  only  over  the  same  line  of  railteay," 
and  thai  the  charging  of  the  same  rates  to  the 
whole  group  was  a  breach  of  the  sedion. 

By  the  2nd  section  of  the  Railway  and  Canal  Tndfie 
Act  1854  (17  ^  18  Viet.  e.  31)  it  is  provided  that 
no  railway  company  shall  make  or  give  any 
undue  or  unreasonable  preference  or  advantage 
to  or  in  favour  of  any  particular  person  or 
company,  or  any  particular  description  of  traffic, 
in  any  respect  whatsoever,  nor  shall  any  mteh 
company  subject  any  particular  person  or 
company,  or  any  particular  description  of  traffic, 
to  any  undue  or  unreasonable  prejudice  or  dis- 
advantage in  any  respect  whatsoever;  and  by  the 
6th  section,  that  no  proceeding  shaU  he  taken  for 
any  violation  or  contravention  of  the  above 
enactment  except  in  the  manner  in  the  AH 
provided. 

Held,  that  notwithsta/nding  that  the  colliery  company 
Imd  refused  to  pay  the  alleged  overcharges,  their 
counter-claim  to  retain  than  was,  in  substance, 
an  action  for  a  contravention  ofAe  ind  tectum 
of  the  Bailway   and    GanvA  Traffic  Act  185^ 
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which  hy  reamm  of  theprovigions  of  the  6th  section 
of  the  Act  v)iU  not  lie,  the  eaee  of  Eyershed  v. 
The  London  and  North  -  Western  Railway 
Company  (36  L.  T.  Bep.  N.8.12;  2  Q.  B.  IHv. 
254;  3  Q.  £.  Div.  134;  3  App.  Cas.  1029)  being 
no  aathority  to  the  contrary. 

This  was  an  action  brought  by  the  Manchester. 
Sheffield,  and  Lincolnshire  Bailway  Company 
againat  the  Denaby  Main  Colliery  Company  for  a 
balance  of  carria^  account,  the  defendant  com- 
pai^  counter-claiming  for  OTercharges  from  the 
14th  Dec.  1874  to  the  14th  Dec.  1880,  being  a 
period  of  six  years  before  the  commencement  of 
the  action,  and  for  damages. 

The  action  was  referred,  with  power  to  the 
arbitrator  to  state  a  special  case,  which,  at  the 
reauest  of  both  piarties,  the  arbitrator  accordingly 
did,  the  following  being  the  material  facts  stated 
therein : — 

The  defendants  are  colliery  owners,  carrying  on 
their  bnainess  at  the  Denaby  Main  Colliery  near 
Doncaater. 

It  is  the  bosiness  of  the  defendants  to  raise  and 
Bell  coals  for  delivery  in  different  parts  of  the 
kingdom  and  abroad.  They  deal  only  in  coals 
raised  from  their  own  mines.  Their  colliery  is 
situated  on  tbe  line  of  the  plaiptiJEEs'  railway  and 
connected  with  it  by  sidings.  A  large  portion  of 
their  coal  leaTes  their  colliery  by  the  plaintiffs' 
line  only,  or  along  the  plaintiffs'  line,  and  thence 
on  to  the  various  lines  connected  therewith.  The 
defendants'  colliery  has  no  direct  communication 
with  any  other  line  of  railway  except  that  of  the 
plaintiffs.  The  defendants  sell  coal  at  (amongst 
other  places)  Great  Grimsby,  Goole,  and  Hull. 

Amongst  the  customers  of  the  defendants  are 
Mr.  Bajinister  and  Messrs.  Josse  and  Co., 
both  of  whom  carry  on  business  in  a  large  way 
iw  coal  merchants  at  Grimsby.  Messrs.  Josse 
and  Co.  also  carry  on  business  at  Hull  and 
Goole.  They  buy  coal  not  only  of  the  defendants, 
but  of  a  large  number  of  other  owners  of  collieries 
both  in  the  South  Yorkshire  coalfield  and  else- 
where. The  plaintiffs'  railway  is  the  only  railway 
leading  from  the  South  Yorkshire  coalfield  (in 
which  the  defendants'  colliery  is  situated)  to 
Grimsby. 

The  plaintiffs  carry  coal  for  Bannister  and  for 
Joase  and  Co.  as  well  as  for  the  defendants.  The 
plaintiffs  carry  coal  for  the  defendants,  for  Ban- 
nister, and  for  Josse  and  Co.  from  the  Denaby  Main 
Colliery  to  Grimsby  for  shipment  there.  Upon  aU 
the  coals  sold  by  the  defendants  to  Bannister  or  to 
Josse  and  Co.  and  carried  by  the  plaintiffs  from 
Denaby  Main  Colliery  to  Grimsby  (wnether  for  ship- 
ment or  for  land  sale  at  Grimsby  as  hereinafter  men- 
tioned), the  carriage  has  been  paid  by  Bannister  or 
Josse  and  Ca,  as  the  case  might  be.  Upon  coal 
sold  by  the  defendants  to  other  customers  (whether 
for  such  shipment  or  land  sale)  the  carriage  has 
been  paid  sometimes  by  the  defendants  and  some- 
times by  the  customers.  From  Feb.  1874  to  Dec. 
1876  the  plaintiffs  made  to  Baimister  an  allowance 
or  rebate  of  8d.  per  ton  from  the  published  rate 
of  carriage  in  respect  of  all  coal  shipped  by  certain 
steamers  known  as  the  Hamburg-American 
steamers,  under  the  following  circumstances  : 

The  Hamburg  and  American  Steam  Shipping 
Company  had  a  line  of  steamers  to  the  West 
Indies.  The  agents  of  the  plaintiffs  induced  them 
to  make  Grimsby  a  calling  place  for  their  ships. 


They  were  accustomed  to  use  Welsh  coal.  It  was 
ascertained  by  the  plaintiffs  that  if  the  Hamburg 
Company  could  get  the  South  Yorkshire  coal  at  a 
reduction  of  lOd.  or  Is.  on  the  then  current  prices 
they  would  buy  coal  at  Grimsby  in  place  of  the 
Welsh  coal.  To  enable  thin  to  be  done,  and  in  the 
hope  that  the  South  Yorkshire  coal  might  thus 
be  introduced  to  the  West  Indian  market,  the 
plaintiffs  agreed  to  make  to  Bannister  an  allow- 
ance of  8<2.  per  ton  upon  the  rates  for  carriage  of 
South  Yorkshire  coal  from  any  colliery  in  the 
South  Yorkshire  coalfield  to  Grimsby  (inclnding 
the  Denaby  Main  Colliery  Company)  in  respect 
of  all  coal  shipped  by  the  Hamburg-American 
steamers.  They  did  in  fact  make  to  Bannister 
such  allowance  on  all  such  coals  so  shipped,  but 
there  was  no  eyidence  to  show  from  what  par- 
ticular collieries  in  the  South  Yorkshire  coal- 
field such  coal  came.  They  gave  no  public  or 
other  notice  that  they  were  doing  so.  or  that  they 
would  make  similar  allowances  to  other  persons 
nnder  similar  circumstances. 

There  was  no  contract  on  the  part  of  Bannister 
that  any  definite  quantity  should  be  so  shipped, 
and  the  services  performed  by  the  plaintiffs  in 
respect  of  such  coal  were  identical  witn  those  per- 
formed by  them  in  respect  of  any  other  coal 
shipped  at  Grimsby.  They  did  in  met  carry  for 
the  defendants  between  Feb.  1874  and  Dec.  1876 
large  quantities  of  coal  for  shipment  at  Grimsb}', 
in  respect  of  which  they  charged  and  received 
the  full  rate  (during  one  portion  of  the  time  of 
3«,  8d.,  and  during  the  residue  of  3s.  4d.  per  ton.) 
The  lalst-mentioned  coals,  except  in  so  far  as  may 
appear  in  this  paragraph,  were  carried  under  the 
same  circumstances  as  the  coals  shipped  by  the 
Hamburg-American  steamers.  The  allowance 
in  question  was  not  known  to  the  defendants 
at  the  time  it  was  made,  nor  for  several 
years  afterwards,  and  was  made  to  Bannister 
only  in  respect  of  coal  shipped  on  board 
the  said  steamers,  and  not  in  respect  of  any 
other  coal  carried  by  the  plaintiffs  for  him 
for  shipment  at  Grimsby.  After  Dec.  1876  the 
Hamburg-American  steamers  ceased  to  call  at 
Grimsby,  and  the  allowance  thus  came  to  an  end. 

The  coal  sent  to  Grimsby  from  the  various 
South  Yorkshire  collieries  was  partly  for  shipment, 
partly  for  laud  sale  at  Grimsby.  There  were 
aifferent  rates  for  the  carriage,  according  as  coal 
was  for  shipment  or  for  land  sale.  The  several 
rates  charged  from  time  to  time  during  the  period 
covered  by  the  action  for  the  carriage  of  coal  for 
shipment  and  for  land  sale  respectively  were : 
From  Dec.  1874  to  the  30th  June  1876,  for  land 
sale  4s.  2d.,  for  shipment  3«.  Sd. ;  from  the  1st 
July  1876  to  July  lS78,  for  land  sale  4«.  2d.,  for 
shipment  3«.  4d. ;  from  Aug.  1878  to  June  1879, 
for  land  sale  3«.  lOd.,  for  shipment  3«.  4d. ;  from 
July  1879  to  Dec.  1880,  for  land  sale  3«.  lOd.,  for 
shipment  3s.  Id.  These  charges  were  made  to 
everyone  for  whom  the  plaintiffs  carried  coal 
from  the  South  Yorkshire  coalfields,  except 
Bannister  and  Josse  and  Co.  Many  years 
ago  the  plaintiffs  agreed  with  Bannister  to  charge 
him  in  respect  of  coal  for  land  sale  the  same  rates 
as  in  respect  of  coal  for  shipment.  The  ship- 
ment rate  was  at  that  time  3«.  od.,  and  during  the 
whole  period  covered  by  the  action  Bannister 
continued  to  be  charged  at  the  rate  of  3«.  8d.  for 
land  sale  coal,  thus  giving  him  an  allowance  at 
one  time  of  6<I.  and  afterward&^^2fi|.  per  ton. 
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From  July  1876  to  July  1S78  the  plaintiffs  made 
Josse  an  allowance  of  4d.  per  ton  upon  the  rat«8 
charged  iu  respect  of  his  land  sale  coal. 

Land  sale  coal  for  persons  other  than  Bannister 
and  JoRso  and  Co.  has  to  be  taken  into  the  (floods 
yard  of  the  plaintiffs,  and  there  placed  upon 
sidings  and  kept  until  taken  away  by  the  con- 
signee.  Cli^rges  for  the  occuptation  of  sidings 
are  made  by  the  plaintiffs  after  the  trucks  have 
remained  two  days  upon  the  siding.  Bannister 
and  Josse  and  Co.  have  coal  yards  of  their  own  in 
Grimsby  town. connected  with  the  plamtiffs'  line, 
and  land  sale  coal  for  them  was  during  the  whole 
period  covered  by  the  action  delivered  directly 
into  their  yards,'  and  upon  such  delivery  the 
plaintiffs  liad  nothing  further  to  do  with  it.  It 
was  to  the  interest  alike  of  Bannister  and  Josse 
and  Co.  and  of  the  defendants  to  keep  the  trucks, 
m  which  coals  are  delivered  at  Grimsby,  as  short 
a  time  as  possible,  but  the  facttliat  Bannister  and 
Josse  and  Co.  had  thefr  own  yards,  enabled  them 
to  return  the  trucks  consigned  to  them  npou  the 
whole  more  prpmptly  than  the  defendants  could. 
Bannister  and  Josse  and  Co.,  and  not  the  colliery 
owner,  paid  the  carriage  upon  all  coal  delivered  at 
their  respective  yards.  By  reason  of  these 
matters  it  cost  the  plaintiffs  less  per  ton  to  carry 
coals  to  Grimsby  town  for  delivery  to  Bannister 
and  JoRso  and  Co.  than  for  delivery  there  to  the 
defendants.  The  plaintiffs  did  not  show  to  the 
satisfaction' of  the  arbitrator  that  the  allowance 
of  either  6(2.  or  2d.  a  ton  on  all  coal  carried  to 
Grimsby  for  Bannister,  or  that  of  4d.  a  ton  on  all 
coal  carried  to  Grimsby  for  Josse  and  Co.  was 
adequately  represented  by  the  saving  to  the 
plaintiffs.  No  calculation ,  or  estimate  of  the 
amount  of  the  saving  appears  to  have  been  made 
when  the  allowance  was  agreed  upon,  or  at  any 
other  time.  There  was  no  difference  in  the 
amount  so  saved  when  the  adlowanco  to  Bannister 
was  6cl.  and  when  it  was  2d.,  nor  has  any  reason 
been  given  why  a  different  amount  was  fixed  upon 
as  the  ailowance  to  Josse  and  Co.  The  arrange- 
ment to  make  an  allowance  of  this  description  to 
Bannister  was  made  many  years  ago,  upon  the 
occasion  of  his  establishing  a  yard  of  his  own,  into 
which  the  coal  might  be  delivered.  The  ^ow- 
ance  to  Josse  and  Co.  began  in  1876.  The  reason 
for  makina  it  is  not  otherwise  explained  than  that 
it  was  made  "  at  their  earnest  solicitation." 

During  the  whole  of  the  period  covered  by  the 
action,  the  plaintiffs  have  allowed  to  Bannister 
and  to  Josse  and  Co.  a  rebate  of  2  per  cent, 
upon  their  respective  uett,  debits  in  respect  of 
coal  traflBc  of  every  description  (and  whether  in 
the  plaintifi«i'  or  in  owners'  waggons)  carried  for 
them.  This  allowance  lias  not  been  made  to  any- 
one else. 

The  plaintiffs  make  no  sejmrate  charge  for  the 
return  of  empty  waggons.  Both  Bannister  and 
Josse  and  Co.  own  a  large  number  of  waggons,  and 
deal  with  many  collieries.  The  defendants  own  a 
much  larger  number  of  waggon.1  than  either 
Bannister  or  Josse  and  Co.,  and  a  large  quantity 
of  the  coal  purchased  by  Bannister  and  Josse  and 
Co.  from  the  defendants  was  carried  in  the  defen- 
dants' waggons.  Both  Bannister  and  Josse  and  Co. 
allow  the  plaintiffs  to  take  any  of  their  empty 
waggons  to  any  colliery  with  which  Bannister  and 
Josse  and  Co.  re.spectively  deal  to  which  it  may 
suit  the  plaintiffs  to  send  them,  no  matter  from 
what   coUiery   they   came   when   loaded.     The 


plaintiffs  cannot  return  the  empty  wagj:on.s  of  the 
defendants  to  any  place  other  than  the  Denaby 
Main  Colliery.  The  above  statements  apply  both 
to  land  sale  coal  and  to  coal  for  shipment. 

By  reason  of  the  matters  alwve  stated,  the  coal 
carried  for  Bannister  and  Josse  and  Co.  during 
the  period  covered  by  the  allowances  aforesaid, 
taken  as  a  whole  and  including  the  dealing  with 
empty  waggons,  w^as  carried  more  economically  to 
the  plaintiffs  than  coal  carried  for  the  defendants. 
The  plaiutiffs  did  not  prove  to  the  satisfaction  of 
the  arbitrator  ihut  the  allowance  of  2  per  cent, 
upon  the  net  debits  was  adeqtuitely  represented 
by  the  saving  to  the  plaintiffs,  and  there  is  no 
necessary  relation  between  the  two  values. 

Between  July  1874  and  March  1880  the  plaintiffs 
allowed  to  Bannister  6d.  per  ton  on  all  coal 
shipped  by  him  from  Grimsby  to  English  ports 
soutn  of  Harwich.  The  circumstances  imd^r 
which  this  allowance  was  made  are  as  follows : — 
There  was  little  trade  of  this  kind,  and  Bannister 
undertook  to  develop  the  trade,  to  provide  v^s.-iels, 
and  to  rnn  the  risks  incidental  to  the  working  of 
such  a  traffic,  and  in  consideration  of  his  domg 
so,  and  in  view  of  the  anticipated  advantage  to 
the  company  by  the  increased  tonnage  to  be 
carried  over  their  line,  the  plaintiffs  agreed  to 
give  him  Sd.  per  'ton  Ujron  the  number  of  ton.<i 
shipped.  This  ^'as  equivalent  in  amount  to  an 
allowance  of  6d.  per  ton  upon  the  carriage  account 
in  respect  of  the  coals  in  question.  But  I  find 
that  the  arrangement  was  bond,  fide  of  the 
description  above  given,  and  whether  legitimate 
or  not  was  not  made  with  the  object  of  giving  a 
preferential  rate  of  carriage  to  Bannister.  In  the 
company's  books  the  sums  due  were  credited 
every  quarter  of  a  year  to  Bannister  under  the 
description  of  "  agency  commission  for  shipment 
of  coal  by  coastwise  vessel  to  ports  south  of  Har- 
wich." 5f  o  opportunity  was  afforded  to  the  public 
in  general  or  to  other  persons  sending  cool  by  the 
plaintiffs'  railway  to  Grimsby  of  earning  the  like 
payment  by  the  like  services.  The  average 
amount  of  coal  subject  to  this  arrangement  was 
about  15,000  tons  per  annum. 

The  allowance  to  Bannister  and  Josse  and  Co. 
in  r&spect  of  the  carriage  of  coal  for  land  sale 
(the  6d.,  4d.,  or  2d.  above  mentioned),  the  allow- 
ance of  2  per  cent,  on  net  debits,  and  the  payment 
of  6d.  per  ton  on  coal  sliipped  from  Gnmsby  to 
places  south  of  Harwich,  were  unknown  to  the 
defendants  until  they  were  ascertained  from  dis- 
covei-y  had  in  the  action. 

A  difference  of  one  halfpenny  per  ton  has  been 
during  the  period  covered  by  the  action  a  material 
factor  in  determining  a  contract  for  shipment,  and 
a  difference  of  three  halfpence  per  ton  ha.<i  been 
during  the  same  period  a  material  factor  in  deter- 
ming  a  contract  for  land  sale.  Each  of  the 
various  allowances  made  to  Bannister  and  Josse 
and  Co.  was  sufficient  in  amount  to  constitute 
(if  the  defendants  are  entitled  to  complain  of 
it)  a  substantial  disadvantage  to  the  defendants 
in  their  competition  with  Bannister  and  Josse  and 
Co. 

The  questions  arising  upon  the  foregoing  state- 
ment are  whether :  (1)  The  allowance  of  8d.  per 
ton  to  Bannister  upon  coal  shipped  by  the  Ham- 
burg-American steamers;  (2)  The  allowance  which 
was  at  one  time  Hd.,  and  at  another  2d.  per  ton 
made  to  Bannister  or  that  of  4d.  per  ton  made 
t9  Jo8c>e.and  Co.  upon  coal  carried  to  Qrims^  {or 
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land  sale  there ;  (3)  The  allowance  of  2  per  cent. 
vpoA  the  net  debits  made  to  Bannister  and  Josse 
and  Ca  ;  (4)  The  payment  of  6d.  per  ton  to  Ban- 
nister upon  coal  snipped  from  Qnmsby  for  ports 
south  of  Harwich,  constituted  breaches  ot  the 
Baihrays  Clanses  Consolidation  Act  1845,  s.  90. 
(5)  If  either  the  allowance  of  8d.  per  ton  to  Ban* 
nister  npon  coal  shipped  by  the  Hamburg- 
American  steamers,  or  the  payment  of  6d.  per 
ton  to  Bannister  npon  coal  shipped  from  Grimsby 
for  ports  south  of  Harwich  was  a  breach  of  the 
Railway  Clauses  Act  1846,  s.  90,  upon  what  prin- 
ciple in  either  case  is  the  amount  of  the  over- 
charge to  the  defendants  in  this  respect  to  be 
ascertained  P 

During  the  period  covered  br  the  action  the 
plaintii^  had  one  uniform  set  of  rates  for  the 
carriage  of  ooal  from  about  forty-eight  different 
collieries  to  a  number  of  places  lying  eastward  of 
the  said  collieries,  and  served  by  the  plaintiffs' 
railway. 

These  collieries  were  called  "the  group,"  and 
the  rates  from  them  to  the  said  places  Tying  to  the 
eastward  served  by  the  plaintiffs'  railway  were 
called  "  the  group  rates." 

The  defendants'  colliery  is  the  easternmost  in 
the  group,  and  the  distance  alopg  the  plaintiffs' 
line  of  railway  between  the  defendants  colliery, 
and  the  memlier  of  the  group  farthest  from  the 
defendants'  colliery  is  fifteen  miles. 

The  group  rates  comprised  the  rates  from  each 
of  the  said  collieries  to  a  great  number  of  towns 
and  places  in  various  piarts  of  England. 

Au  coals  going  from  any  of  the  collieries  com- 
prised in  the  group  to  any  of  the  last-mentioned 
towns  and  places  must  pass  the  defendants' col- 
liery, and  go  away  thence  in  an  easterly  direc- 
tion. 

Before  the  1st  Jan.  1880,  and  after  the  4th  Dec. 
1880,  coal  going  away  to  the  westward  from  any 
of  the  collieries  comprised  in  the  group  was 
chuged  differing  rates  according  to  the  distance 
from  the  colliery  from  which  it  was  despatched  to 
the  place  of  destination.  There  was  no  "  group- 
ing" for  traffic  westward.  The  defendants' 
ooUiery  being  the  farthest  to  the  csastward  of  the 
collieries  in  the  South  Yorkshire  coalfield  paid 
the  highest  rates  for  coal  going  west,  whilst  they 
pud  the  same  rates  as  the  rest  of  the  collieries  in 
the  group  upon  coals  going  east. 

Between  the  1st  Jan.  18£K)  and  the  4th  Dec.  1880 
the  rates  for  carriage  of  coal  westwards  from  any 
of  the  collieries  comprised  in  the  group  were  the 


The  bulk  of  the  coals  sent  from  the  defendants' 
colliery  have  always  gone  eastwards,  but  they 
have  also  had  a  substantial  trafiSc  westwards. 

On  the  8th  June  1880  the  defendants  applied 
to  the  Bailway  Commissioners  to  restrain  the 
plaintiffs  from  charging  the  group  rates. 

On  the  20th  July  1880  the  Railway  Com- 
missioners gave  judgment  in  favour  of  the  de- 
fendants, and  prohibited  the  plaintiffs  from 
charging  at  equal  rates  between  the  various 
oollimes  comprising  the  g^up  and  the  places 
lying  to  the  eastwards,  to  which  the  group 
rates  i^lied.  It  was  not  disputed  for  the 
porpoees  of  the  case  that  the  aecision  of  the 
Baiiway  Commissioners  was  right. 

llie  plaintiffs  have  ceased  to  charge  the  group 
rates  since  the  20th  July  1880,  and  bave  thence- 
forward carried  coals  from  the  various  members 


of  the  group  at  differential  rates.  The  rates  thus 
established  are  in  respect  of  coal  carried  from  the 
defendants'  colliery  lower  in  every  instance  than 
the  group  rates. 

The  defendants  have  been  charged  the  group 
rates  down  to  the  20th  July  1880. 

For  the  purposes  of  the  case  it  was  to  be 
assumed  that  the  circumstances  under  which 
payments  have  been  made  do  not  preclude  the 
defendants  from  opening  the  accounts. 

The  defendants  contend  that  the  group  rates 
were  a  violation  of  sect.  90  of  the  Railways  Clauses 
Consolidation  Act  1845  (8  &  9  Yict.  c.  20)  and  of 
sect.  2  of  the  Railway  and  Canal  Traffic  Act  1854 
(17  &  18  Vict.  c.  31),  and  that  they  are  entitled 
under  either  of  these  enactments  to  recover  the 
difference  between  the  amount  bctuaJly  paid  by 
them  for  carriage  of  coals,  and  the  amount  which 
would  have  been  pavable  if  proper  differential 
charges  had  been  maae  for  carriage  of  coal  from 
the  different  members  of  the  groups,  and  not 
only  such  differences,  but  damages  for  breach 
of  the  statutory  duty.  The  plaintiffs  contest  each 
of  the  above  claims. 

The  questions  for  the  opinion  of  the  court  are : 

1.  Did  the  group  rates  constitute  a  breach  of 
the  Railways  Clauses  Consolidation  Act  1845, 
8.  90P 

2.  If  so,  are  the  damages  of  the  defendants  for 
the  breach  of  that  enactment  limited  to  the 
amount  of  overcharges  (and  what  is  the  measure 
of  such  overcharges),  or  can  general  damages  also 
be  recovered  P 

3.  Does  an  action  lie  for  breach  of  the  Railway 
and  Canal  Traffic  Act  1854,  s.  2  P 

4.  If  so,  are  the  damages  of  the  defendants  for 
the  breach  of  that  enactment  limited  to  the 
amount  of  overcharees  (and  what  is  the  measure 
of  such  overcharges),  or  can  general  damages  also 
be  recovered  P 

The  2nd  and  6th  sections  of  the  Baiiway  and 
Canal  Traffic  Act  1854  (17  &  18  Yict.  c.  31)  are  as 
follows : 

2.  Every  zaUwajr  eompaay,  eanal  oompany,  and  nil- 
wj  oanal  oompuv  shall,  aooording  to  their  tespeo- 
tive  powers.  tMoti  all  reMonable  faoflitiea  for  the 
noelniig  and  forwardinff  and  ddivetiog  of  traiBo  npon 
and  ttom  the  aevsnl  lailinvB  and  oanala  beloonsg  to  or 
worked  by  raoii  oompaniM  napeotiralXi  •»«>  '^r  tt* 
tetom  of  osniages,  tmoks,  boats,  and  othaz  vehielM, 
and  no  ni«1i  oompanj  sfaaU  make  or  give  any  nadve 
or  nnreaioiiable  preferenoe  or  advantage  to  or  in  favour 
ot  may  partiovlar  penon  or  oompany,  or  aay  partionlar 
dsMiipnon  ot  tnms,  in  anj  reapaot  whataoerer,  nor 
iliall  any  raoh  oompaay  sabjaot  any  partionlarMnon  or 
eompaay,  or  any  partioalar  deieription  ct  ttamo,  to  aay 
undue  or  unraMonabla  prejodioe  or  diaadTaatage  in  any 
raapaot  whataoevar,  and  every  railway  oompany  and 
ganal  eompai^,  and  railway  ana  oanal  oompany,  hiving 
or  working  nulwaya  or  oanala  whiek  form  part  of  a 
oontinnona  Hne  ot  railway  o(  oaoal,  or  railway  and  eanal 
oommonioation,  or  wUon  have  a  terminna,  station,  w 
wharf  of  the  one  naar  the  terminna,  station,  or  wharf  of 
the  other,  ihall  aflPord  all  dne  and  reaaonabls  f aoilitlsa 
for  reoeiring  and  forwarding  all  the  trafllo  arriTing  by 
one  of  antdi  railwaya  or  eanala,  by  the  other,  without  any 
nareaaoaaUe  delay,  and  without  any  aooh  yreferanoa  or 
advantace,  or  i«ejndiee  or  diaadvaataga  aa  afpraaaid, 
and  ao  that  no  obatmotion  may  be  offtrad  to  the  public 
deairona  of  naing  snoh  mil  ways  or  oanala,  or  railways  and 
osoaU,  aa  a  eontinaona  Hne  of  oommumoation,  and  ao 
that  all  ranaenaWe  aooommodation  ma^,  by  meana  of  the 
taUwaje  and  eanala  of  the  aevaial  oompaniaai  be  at  all 
times  mSaciai  to  the  public  in  that  behalf. 

6.  No  prooeeding  ihaJl  be  taken  for  any  violation  or 
oontravention  of  the  above  enactment,  except   in  the 
manner  heiehi  provided,  but  noOiing  heiain  oontained 
Jigitized  by  VjOO 
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abfH  take  %ir%j  or  diminish  any  righti,  remediM,  or 
pnTiIeg[efl  of  any  penon  or  oompany  againrt  any  railway 
or  oanal,  or  rsilway  and  oanal  oompany,  under  the  exist- 
ing law. 

Webtter,  Q.C.,  Forbes,  Q.C.,  and  Lofthouie  for  the 
plaintiff  company. 

The  Solieiior-General  (Sir  F.  Herschell.  Q.C.), 
LitUer,  Q.G.,  and  C.  A.  Buiaell  for  the  defendant 
company. 

The  argnments  sufficiently  appear  in  the  judg- 


ment of  the  court. 


Cur.  adv.  inilt. 


July  5. — The  judgment  of  the  court  was 
delivered  by 

Mathev,  J. — In  this  case  the  defendants,  who 
are  colliery  owners,  carrj'ing  on  their  business  at 
the  Denaby  Main  Colliery,  songht  to  recover  from 
the  plaintiffs  by  their  counter-claim  the  amount  of 
overcharges  of  which  they  complained  as  having 
been  made  by  the  railway  company  against  them 
from  .the  14th  Bee.  1874  to  the  14th  Dec.  1880. 
being  six  years  before  the  commencement  of  the 
action.  Several  questions  are  raised  in  the  case, 
in  each  instance  the  complaint  of  the  defendants 
being  that  there  had  been  an  inequality  of  charge, 
other  customers  of  the  railway  company  having 
had  preference  shown  to  them,  and  the  counter- 
claim was  •  brought  to  recover  the  overcharges 
made  to  them  upon  the  ground  that  they  were 
entitled,  under  sect.  90  of  the  BaUways  Clauses 
Consolidation  Act,  to  be  treated  equally  with  the 
persons  mentioned  in  the  case  with  whom  the 
more  favourable  arrangements  had  been  made  by 
the  railway  company.  Now,  the  iirst  question 
put  to  us  was,  wnether  the  allowance  of  8d.  per 
ton  made  to  Bannister  upon  coal  shipped  at 
Grimsby  by  the  Hamburg- American  steamers  was 
an  allowance  of  which  the  defendants  were 
entitled  to  complain,  and  with  reference  to  which 
they  were  entitled  to  say  that  they  had  been  over- 
charged. The  circumstances  under  which  this 
allowance  was  lAade  are  detailed  in  the  special 
case,  and  it  further  appears  there  that  the  railway 
company  gave  no  public  or  other  notice  that  they 
were  making  it,  or  that  they  would  make  simUar 
allowances  to  other  persons  under  similar  circum- 
stances, and  also  that  the  allowance  in  question 
was  not  known  to  the  defendants  at  the  time  it  was 
made,  nor  for  several  years  afterwards,  and  the 
allowance  was  only  in  respect  of  the  coal  shipped 
on  board  the  Hamburg-American  steamers,  and 
not  in  respect  of  any  other  coal  carried  by  the 
plaintiffs  for  Bannister  for  shipment  at  Grimsby. 
Now,  the  90th  section  of  the  Railways  Clauses 
Consolidation  Act  1845  (8  &  9  Vict.  c.  20)  is  this  : 
"And  whereas  it  is  expedient  that  the  company 
should  be  ens^bled  to  vary  the  tolls  upon  the 
railway,  so  as  to  accommodate  them  to  the  cir- 
cumstances of  the  traffic,  but  that  such  power  of 
varying  should  not  bb  used  for  the  purpose  of 
prejudicing  or  favouring  particular  parties,  or  for 
the  purpose  of  collusively  and  unfairly  creating 
ft  monopoly,  either  in  the  hands  of  the  company  or 
of  particuMx  parties,  it  shall  be  lawful  therefore 
for  the  company,  subject  to  the  provisions  and 
limitations  herein  and  in  the  special  Act  con- 
tained, from  time  to  time  to  alter  or  vary  the 
tolls  1^  the  special  Act  authorised  to  be  taken, 
either  upon  the  whole  or  upon  any  particular 
portions  of  the  railway,  as  they  shall  think  fit : 
provided  that  all  such  tolls  be  at  all  times  charged 


eaually  to  all  persons,  and  after  the  same  rate, 
wnether  per  t<ni,  per  mile,  or  otherwise  in  respect 
of  all  passengers,  and  of  all  goods  or  carriage*  of 
the  same  description,  and  conveyed  or  propelled 
by  a  Uke  carriage  or  engine,  passmg  only  over  the 
same  portion  of  the  line  of  railway  nnder  the 
same  circumstances,  and  no  reduction  or  advance 
in  any  such  tolls  shall  be  made  either  directly  or 
indirectly  in  favour  of  or  against  any  particular 
company  or  person  travelling  upon  or  using  th» 
railway."  It  was  contended  by  the  defendants  that 
the  provisions  of  that  section  had  been  violated; 
and  they  pointed  out  that  there  had  been  aA 
inequality  within  the  mischief  of  the  Act  ia 
respect  of  the  allowance  made  to  Bannistea; 
up  to  the  month  of  Dec.  187G,  when  lite 
allowance  ceased.  It  appears  to  us  to  be  dear 
that  up  to  that  date  the  provisions  of  this  iWtk 
section  were  %-iolated  by  the  defendanta*  siaoa 
the  effect  of  their  conduct  was  to  ooaUa 
Bannister  to  carry  on  a  portion  of  his  trade 
more  advantageously  than  others  of  the  pobKc, 
including  the  defendants.  Bannister  practically 
obtaining  a  monopoly  of  the  shipm^it  by  tbq 
Hamburg-American  Ime.  The  case  of  Oxladt 
V.  The  North-Eastem  Bailteay  Company  (26  L.  J. 
129,  C.  P.)  appears  to  us  a  decisive  authority 
against  the  railway  company  <m  this  pcnnt. 
That  case  shows  that  for  a  company  to  lower 
their  rates  for  the  purpose  of  forming  a  par- 
ticular traffic,  is  giving  an  undue  preference  to 
that  traffic,  andis  not  legitimate, and  toat  was  what 
was  done  with  regard  to  the  trade  c^ried  oa 
by  Bannister.  Then  the  next  question  put  to  us 
is  the  question  as  to  an  allowance,  which  was  at 
one  time  6d.  and  at  another  2d.  per  ton  made 
to  Bannister,  and  an  allowance  of  4d.  per  ton 
made  to  Jesse  and  Co.  upon  coal  carried  to 
Grimsby  for  land  sale  there,  and  also  as  to 
the  further  allowance  of  2  per  cent,  upon  the 
net  debits  made  to  Bannister  and  Josse  and 
Co.,  the  circumstances  of  which  are  set  out  ii| 
the  case.  Those  allowances  appear  to  come  under 
the  principle  of  Oidade  v.  The  North-EatUrm 
SaUway  Company  (u&t  aup.),  and  our  decision 
with  reference  to,them  must  follow  our  decisioa 
on  the  first  question,  since  it  appears  abundantly 
from  the  findings  of  the  learned  arbitrator  that 
the  reason  for  these  allowances  is  not  an  adequate 
reason,  and  that  they  do  not  represent  any 
saving  to  the  railway  company  from  the  more 
economical  carriage  of  the  goods  in  either  case. 
The  learned  arbitrator  finds  that  no  calculatioB 
or  estimate  of  the  amount  of  the  saving  appears 
to  have  been  made  when  the  allowanoe  was 
agreed  upon,  or  at  any  other  time,  and  that 
there  was  no  difference  iu  the  amount  so  saved 
when  the  allowance  to  Bannister  was  6d.  and 
when  it  was  2d.,  nor  was  any  reason  given  why 
a  different  amount  was  fixed  upon  as  the  allow 
ance  to  Josse  and  Co.  The  arrangement  to 
make  an  allowance  of  this  description  to  Bannister 
was  made  many  years  ago,  upon  the  occasion  of 
his  establishing  a  yard  of  his  own,  into  which  the 
coal  might  be  delivered.  The  allowance  to  Josse 
and  Co.  began  in  1876,  and  the  reason  for  mairiTig 
it  is  not  otherwise  explained  than  that  it  was 
made  "at  their  earnest  solicitation."  It  also 
seems  clear  to  us  from  the  finding  of  the  learned 
arbitrator  with  reference  to  the  allowance  of  2 
per  cent.  <m  the  net  debits,  that  a  preferanoe 
within  the  meaning  of  sect.  90  was  given  |to  the 
Digitized  by  LnOOQ IC 
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persons  in  whose  favour  those  deductions  were 
made.  Then  we  come  to  the  fourth  question  as  to 
whether  the  payment  of  6d.  per  ton  to  Bannister 
upon  coal  shipped  from  Grimsby  for  ports  south 
<rf  Harwich  constituted  a  breach  of  the  section. 
-1%e  question  really  appears  to  us  to  be  a  question 
of  fact,  and  we  have  to  infer  from  the  statements 
made  by  the  learned  arbitrator  what  the  character 
of  the  allowance  to  Bannister  really  was.  [The 
learned  Judge  read  the  findings  on  this  point  set 
oat  in  the  case.]  We  think  that  the  material 
finding  is  that  no  opportunity  was  afforded  to 
the  public  in  general,  or  to  other  persons  sending 
coal  by  the  plaintiffs'  railway  to  Grimsby,  of 
earning  the  luce  payment  by  the  like  services. 
We  consider  upon  these  findings  that  this  .was  an 
«lIow«nee  which,  in  effect,  was  a  redaction  upon 
the  charges  for  carriage  made  to  Bannister.  The 
lexcoae  of  the  railway  company  would  seem  to  be 
that  they  lowered  their  rates  of  carriage  to 
■Bannister  to  enable  him  to  develop  the  traffic  with 
profit  to  the  company.  They  cannot,  in  order  to 
obtain  such  an  advantage,  compel  other  persons 
to  carry  on  their  business  on  terms  less  profitable 
to  them.  The  allowance  was  made,  it  may  be, 
indirectly  within  the  meaning  of  sect.  90,  but  it 
appears  to  as  to  have  certainly  been  made  in 
faTOor  of  Bannister,  and  agamst  the  defea< 
idsnts  and  others  in  the  same  trade,  and 
we  think  that,  having  regard  to  the  arrangement 
with  Bannister,  there  was  an  overcharge  in  respect 
<oi  the  coal  carried  to  Grimsby  for  the  defenduits. 
Then  we  are  asked  with  reference  to  the  coal 
shipped  by  the  Hamburg-American  steamers  and 
for  ports  Boath  of  Harwich,  upon  what  principle 
in  either  case  is  the  amount  of  the  overuiarge  to 
the  defendants  to  be  ascertained.  We  did  not 
gather  from  the  argument  of  thn  learned  counsel 
what  the  difficulty  was  that  was  felt,  and  we  can 
only  answer  that  the  amount  of  the  overcharge 
is  to  be  ascertained  in  accordance  with  the  prin- 
ciple laid  down  in  the  case  of  Eoer$hed  v.  The 
JJondon  artd  2fort}i-Wett«m  MaiUoan/  Comvamy 
<36  L.  T.  Bep.  N.  S.  12 ;  2  Q.  B.  Div.  254 ;  3  Q.  B. 
Div.  134;  3  App.  Gas.  1029).  The  defendants  are 
entitled  to  recover  the  charges  made  to  them  in 
excess  of  the  charge  made  to  Bannister  for  similar 
services.  The  second  part  of  the  case  raises  another 
and  a  different  question,  and  with  respect  to  it 
four  questions  are  put  to  us.  It  appears  that 
complaint  was  made  by  the  defendants  of  certain 
overcharges  which  ore  described  in  the  case,  and 
from  the  statements  therein  it  would  seem  that 
there  were  about  fortv-eight  different  collieries 
from  which,  during  the  period  covered  by  the 
action,  the  plaintiffs  had  c&arged  a  uniform  set  of 
tates  of  cai-riage  to  a  uumber  of  places  lying  east- 
ward of  those  collieries,  and  served  by  the 
plaintiffs'  railway.  These  collieries  are  called 
"the  group,"  and  the  rates  from  them  to  the 
places  lying  to  the  eastward  served  by  the 
plaintiffs'  railway  were  called  "  group  rates." 
The  defendants'  colliery  is  the  easternmost  of  the 
group,  and  the  distance  along  the  plaintiffs'  line 
of  rtulway  between  the  defendants'  colliery  and 
the  member  of  the  group  farthest  from  the 
defendants'  colliery  is  fifteen  miles.  All  coals 
going  from  any  of  the  collieries  comprised  in  the 
KTOup  to  any  of  the  places  mentioned  must  pass 
the  defendants'  colliery,  and  go  away  thence  in  an 
easterly  direction.  The  defendants  applied  to  the 
Bailway  Commissioneia  to  restrain  the  plaintiffs 


from  charging  the  group  rates.  The  Bailway 
Commissioners  gave  judgment  in  favour  of  the 
defendants  and  prohibited  the  plaintiffs  from 
charging  at  equal  rates  between  the  various 
collieries  comprising  the  group  and  the  places 
lyin^  to  the  eastwards  to  which  the  group  rates 
apphed.  It  is  not  disputed  for  the  purposes 
of  this  case  that  the  decision  of  the  Bailway 
Commissioners  was  right.  Upon  these  facts 
the  question  put  to  us  is,  whether  the 
"  group  rates "  constituted  a  breach  of  the 
Bailways  Clauses  Consolidation  Act  1845, 
8.  90.  We  think  the  "  group  rates "  were  a 
violation  of  that  section,  and  that  the  overcharge 
may  be  recovered  in  accordance  with  EverBlted'a 
eate.  We  cannot  adopt  the  narrow  construction 
of  sect.  90  contended  for  by  the  plaintiffs' 
counsel,  namely,  that  the  section  only  ^plies 
where  the  termini  of  the  transit  correspond.  In 
the  absence  of  special  ciroumstances  to  justify  the 
same  charge  for  carrying  a  greater  distance  for 
one  customer  than  for  another,  there  would 
appear  to  be  that  kind  of  inequality  that  sect.  90 
is  mtended  to  prevent.  In  such  cases  part  of  the 
services  to  the  particular  customer  would  be 
practically  rendered  gratuitously  to  the  disad- 
vantage of  others,  and  sect.  90  therefore  applies. 
Then  we  are  further  asked,  if  sect.  90  applies,  are 
the  damages  of  the  defendants  for  the  breach  of 
that  section  limited  to  the  amount  of  the  over- 
charges, and  what  is  the  measure  of  such  over- 
charges, or  can  general  damages  also  be  re- 
covered P  To  that  we  answer  that  with  respect 
to  the  question  whether  general  damages  can  be 
recovered  in  addition  to  the  overcharges,  we  see 
no  ground  in  the  statement  of  facts  before  us 
upon  which  an  action  for  damages  would  be 
maintainable.  Then  the  third  question  is.  Does 
an  action  lie  for  breach  of  the  Bailway  and  Canal 
Traffic  Act  1854,  s.  2  f  We  are  of  opinion  that 
no  action  lies  for  any  contravention  of  the  Act 
of  1854.  The  6th  section  of  that  Act  seems 
conclusive  upon  this  question.  The  terms  of  that 
section  are,  "  !No  proceeding  shall  be  taken  for  anj 
violation  or  contravention  of  the  above  enact* 
ment  except  in  the  manner  herein  provided.  But 
nothing  hierein  contained  shall  take  away  or 
diminish  any  right,  remedy,  or  privilege  of  any 
person  or  company  s^ainst  any  railway  oompany 
under  the  existing  law."  The  question  put  to  us 
is,  whether  an  action  brought  to  recover  over- 
charges, which  ore  overcharges  by  reason  of  the 
provisions  of  the  2nd  section  of  tne  statute,  will 
lie  or  not;  and  the  ingenious  suggestion  was 
made  in  both  arguments  that  an  actios  in  respect 
of  such  overcharges  was  not  an  action  for  any- 
thing  done  in  contravention  of  the  statute, 
because  the  action  was  brought  for  the  detention 
of  money.  But  the  money  would  be  perfectly 
properly  charged,  and  perfectly  properly  detained^ 
were  it  not  for  the  prohibition  in  the  Act. 
It  is  therefore  perfectly  clear  that  in  sub- 
stance the  action  is  brought  for  something 
done  in  contravention  of  the  Act,  and  the  6th 
section  is  conclusive  that  no  such  action  can  be 
maintained.  We  were  much  pressed  with  the 
esse  of  Evertlied  v.  The  London  and  North- 
Weetem  Sadway  Company  (36  L.  T.  fiep.  N.  S. 
12;  2  q.  B.  Div.  264;  3  Q.  B.  Div.  134;  3  App. 
Cas.  1029),  and  it  was  argued  that  that  case  was 
a  decision  that  an  action  would  lie  under  the 
6th  section  of   this    Act.     We    only  say  with 
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reference  to  tliat  case  that,  whatever  the  language 
in  some  of  the  judgments  maj  be,  the  point  wag 
not  presented  to  the  court,  and  no  opinion  was 
expressed  upon  it,  the  decision  being  that  sect.  90 
of  the  other  Act  had  been  infringed,  and  that  for 
the  violation  of  that  an  action  would  lie. 

Solicitors  for  the  plaintiff  company,  Cunliffe, 
Beaumont,  and  Davenport,  for  B.  Lingard-Monk, 
Manchester. 

Solicitora  for  the  defendant  company,  Inder- 
maw  and  Co.,  for  F.  W.  F'lsher,  Doncaster. 


Dee.  1  and  2, 1884. 
(Before  Gbovz  and  Hawkiks,  JJ.) 
BisewAY  (app.)  v.  Waxd  (reap.},  (a) 
Bread,  eaieqf— Baker  not  provided  vnth  tealet  and 
weight*— Delivery  of  In-ead  from  a   cart  at  a 
ewdomerr'*  \on»e  in  pwrtuanee  of  a  previoue  order 
— 6  #•  7  WiU.  4,  c.  37,  ».  7. 

By  6  ^7  Wm.  4,  e.  37,  «.  7,  "  Every  baker  or  teller 
of  bread  .  .  .  who  ihall  convey  or  carry  out 
bread  for  tale  in  and  from  any  cart  or  other 
earriage  thall  be  provided  with  and  thall  eon- 
Hantb/  carry  in  tnch  cart  or  other  carriage  a 
eorreHbeam  and  tcalea,  with  proper  weightt  .  .  . 
and  in  otu#  any  tuch  baker  or  tetter  of  bread 
.  .  .  AoM  at  any  time  carry  out  or  deliver  any 
}rread  wKhaat  being  provided  with  tuch  beam  ana 
teaJea  with  proper  weightt  .  .  .  then,  and  in 
every  itieh  eate,  every  tuch  baker  or  teller  of  bread 
ahaU  for  every  tuch  offence  forfeit  and  pay  any 
tu/m  not  eseeeeding  five  pounit. 

Held,  thai  thin  tectum  appKet  to  eatet  where  bread 
it  delivered  in  pwrtuanee  of  apreviottt  order,  and 
not  merely  to  aitet  where  the  baker  tendt  out 
bread  for  tale  in  a  cart. 

Case  stated  by  justices. 

1.  The  appellant  was  convicted  before  us  at  a 
petty  sessions  held  at  Cheadle  on  the  23rd  May 
1884,  on  an  information  which  charged  "  that  he 
being  a  baker  of  bread  carrying  on  business  at 
Longton,  on  the  lOtb  April  1884,  at  the  parish  of 
Draycott,  did  unlawfully  cause  his  servant  to  carry 
out  and  deliver  bread  from  a  cart  without  being 
provided .  with  a  correct  beam  and  scales,  with 
proper  weights,  contrary  to  6  &  7  Will.  4,  c.  37, 

2.  The  following  facts  were  proved  before  us : 
(1.)  The  appellant,  George  Bidg^ay,  is  a  grocer, 

provision  dealer,  and  baker,  carrjdng  on  business 
amongst  other  places  at  a  shop  in  Longton.  On 
the  10th  'April  1884  the  appellant's  manager 
caused  his  servant,  one  Bernard  Swainey,  to  take 
and  deliver  to  Miss  Batcliffe,  a  customer  who 
resided  at  Draycott,  which  was  some  miles  distant 
from  the  shop  of  the  said  George  Bidg^ay  at 
Long^ton,  amongst  certain  articles  of  grocery,  a 
(Quartern  loaf  of  bread  from  a  cart,  not  at  the 
time  being  provided  with  weights  and  scales 
mentioned  in  the  6th  and  7th  sections  of  the  Act. 

(2.)  The  appellant's  traveller  had  called  at  Miss 
Batcliffe's  house  on  the  9th  April  1884,  and  had 
taken  from  her  an  order  for  a  qnartem  loaf  of 
bread  at  the  price  of  Sd.,  and  certain  articles  'of 
grocery  whicn  were  together  under  the  valae 
of  101. 

(S.)  The  order  so  given  by  Miss  Batcliffe  was 
(a)  BtitortedbyHTD.  BOMSIT,  Esq.,  Barriater«t-I«w. 


entered  in  a  book  by  the  appellant's  traveller  at 
the  time,  and  was  on  the  same  dav  given  by  him 
to  the  vianager  of  the  appellant's  shop  at  Longt<»i 
to  make  up. 

(4.)  The  goods  ordered  by  the  customer  of  the 
traveller,  including  the  c|nartem  loaf  of  breast 
were  selected  and  appropriated  by  the  manager  on 
the  10th  April  1884.  The  loaf  was,  immediately 
prior  to  being  placed  with  the  remainder  of  the 
goods  set  apart  for  the  customer,  weif^hed  by  the 
manager,  and  found  to  be  of  the  required  weight 
of  41b. 

(5.)  The  goods  so  ordered  were  delivered  by 
Bernard  Swainey,  a  servant  of  the  appellant,  to 
Miss  Batcliffe,  on  the  10th  April,  wno  paid  the 
traveller  on  the  23rd  April  1884  for  the  goods 
supplied  in  pursuance  of  the  order  given  on  the 
9tn  April  preceding. 

(6.)  The  usual  course  of  dealing  between  the 
appellant  and  Miss  Batcliffe  was  that  the  travdier 
should  receive  an  order  for  goods  on  one  Wednes- 
day, that  the  goods  should  be  delivered  on  the 
foUowingday,  and  that  payment  should  be  made 
by  Miss  Batcliffe  for  sucu  goods  to  the  traveller 
on  his  next  subsequent  visit. 

(7.)  The  cart  from  which  Bernard  Swainey,  the 
appellant's  servant,  delivered  the  goods  to  Miss 
Batcliffe  was  despatched  bj  the  manager,  on  the 
morning  of  the  lOth  April  1884,  and  contained 
parcels  of  goods,  all  of  which  had  been  previously 
ordered  bv  customers  in  a  similar  manner  to  those 
ordered  oy  Miss  Batcliffe,  and  contained  no 
bread  or  articles  which  had  not  been  so  ordered. 

(8.)  The  loaf  of  bread  so  ordered  and  delivered 
to  Miss  Batcliffe  was  afterwards  weighed  by  her 
own  scales,  and  found  to  be  of  the  ful  weifnit  of 
41b. 

3.  It  was  contended  on  behalf  of  the  appellant 
that  he  was  not  obliged  to  provide  his  cart  with 
weights  and  scales  when  he  went  to  deliver  the 
bread  under  the  circumstances  set  forth.  That 
the  sale  took  place  when  the  order  for  the  loaf  of 
bread  had  beni  given  and  accepted,  and  the  loaf 
had  been  appropriated. 

4.  It  was  also  contended  that  6  A  7  WilL  4, 
c.  37,  s.  7,  applied  only  to  bakers  or  sellers  of 
bread  who  should  convey  and  carry  out  bread  for 
sale,  and  their  journeymen,  servants,  or  persona 
einployed  by  them. 

b.  We  considered  it  doubtful  whether  under 
the  circumstances  set  forth  the  sale  was  complete 
until  delivery,  and  we  considered  that  in  point  of 
law  there  was  nothing  to  alter  the  defendant's 
position  from  that  of  a  baker  to  a  carrier.  We 
also  thought  that  the  circumstances  in  Bobinmm 
V.  Cliff  (34  L.  T.  Bep.  N.  S.  689 ;  1  Ex.  Div.  294; 
45  L.  J.  109,  M.  C.)  were  so  nearly  identical  with 
the  circumstances  in  this  case  that  we  were  bound 
on  the  authority  of  that  case  to  convict,  and  we 
accordingly  conricted  the  defendant  in  the  penalty 
of  ,l8.  and  costs,  and  agreed  to  grant  a  case  on  the 
application  of  the  defendant's  solicitor. 

6.  If  our  decision  is  right  the  conviction  is  to 
stand,  but  if  otherwise  the  summons  is  to  be 
dismissed. 

John  Bote  for  the  appellant. — The  L^pslatnie 
intended  to  provide  for  the  sale  of  bread  under 
two  different  circumstances,  one  being  when 
the  sale  takes  place  in  the  baker's  shop,  and  the 
other  when  the  baker  is  hawking  bread  in  a  cart ; 
and  the  Act  does  not  apply  to  such  a  case  as  this. 
Digitized  b. 
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where  there  is  a  delivery  of  a  specific  loaf  pre- 
vioosly  Bold.  [Hawkins,  J. — When  do  you  say 
the  loaf  was  sold  ?]  No  doubt  that  is  a  difficult 
question  to  answer,  but  I  submit  the  sale  took 
place  when  the  loaf  was  appropriated  by  the  baker  to 
that  particular  order.  It  is  not  necessary  for  me 
to  go  so.  far  as  to  say  that  the  sale  was  completed 
so  as  to  include  the  right  of  rejection  by  the  pur- 
chaser. The  vendor  may  be  the  agent  of  the 
porchaaer  for  the  purpose  of  selecting  the  goods 
8old  (Benjamin  on  Sales,  2nd  edit.  p.  ^65),  and  in 
this  case  the  selection  of  the  loaf  by  the  appellant's 
manager  was  a  selection  by  the  purchaser's  agent 
nnder  the  circumstances  of  this  case.  I  a£uit 
that,  nnless  I  can  distinguish  the  case  of  Robinson 
V.  Cliff  (34  L.  T.  Rep.  N.  S.  689;  1  Ex.  Div.  294) 
from  this  case,  it  is  an  authority  against  my  con- 
tention, but  there  the  bread  was  taken  oat  for 
sale  in  the  cart,  and  there  was  no  previous  order ; 
the  facts  ai  e  entirely  different.  The  judgment  of 
Denman,  J.  iq  that  case  is  in  favour  of  the  con- 
tention that  the  statute  does  not  apply  to  a  case 
where  the  bread  is  delivered  in  pursuance  of  a 
previous  sale. 

Dee.  2. — Gkovi,  J. — In  this  case,  which  was 
arg:ued  yesterday  by  Mr.  Bose  on  behalf  of  the 
appellant,  I  have  come  to  the  conclusion  that  the 
appeal  must  &il.  The  appellant  was  convicted  on 
an  information  which  charged  him  with  having 
unlawfully  caused  his  servant  to  carry  out  and 
deliver  bread  from  a  cart  without  being  pro- 
vided with  a  correct  beam  and  scales  with  proper 
weights,  contrary  to  6  &  7  WUl.  4,  c.  37,  s.  7. 
The  facts  proved  were,  that  the  appellant's 
manager,  the  appellant  being  a  grocer,  provision 
dealer,  and  baker,  having  a  shop  at  Longton 
amongst  other  places,  caused  his  servant  to 
deliver  to  a  customer,  who  resided  some  miles 
distant  from  the  shop  at  Longton,  certain  articles 
of  grocery  and  a  quartern  loaf  of  bread  from  a 
cart  not  at  the  time  being  provided  with  weights 
and  scales.  The  appellant  s  traveller  had  ctuled 
at  the  customer's  nouse  on  the  9th  April  1884, 
and  she  gave  him  an  order  for  a  loaf  of  bre«dand 
certain  other  articles  of  grocery.  The  order  was 
entered  in  a  book  by  the  traveller  at  the  time, 
and  on  the  following  day  the  goods,  including  the 
loaf  of  bread,  were  selected  and  set  apart  by  the 
manager,  and  on  the  same  day  they  were  delivered 
to  the  customer.  The  usual  course  of  dealing 
between  the  appellant  and  the  customer  was,  that 
the  traveller  snould  receive  an  order  for  goods  on 
one  Wednesday,  that  the  goods  should  be  delivered 
on  the  following  day,  and  that  payment  should  be 
made  to  the  traveller  on  his  next  subsequent  visit. 
The  cart  from  which  the  appellant's  manager 
delivered  the  goods  was  despatched  by  the  mana- 
ge on  the  morning  of  the  10th  April,  and  con- 
tained parcels  of  goods,  all  of  which  had  been 
previonsly  ordered  in  a  similar  manner  to  those 
ordered  oy  Miss  Batcliffe.  The  question  is, 
whether  the  cart  ought  to  have  been  provided 
with  BcalM.  It  was  contended  that  the  statute 
only  applies  to  a  baker  who,  besides  selling  bread 
in  his  shop,  sends  a  cart  round  the  countrv  hawk- 
ing bread.  The  contention  on  the  other  nand  is, 
that  it  applies  to  any  baker  who  delivers  bread  to  a 
customer,  whether  ordered  before  or  not.  The 
6th  section  enacts  that  "  every  baker  or  seller  of 
bread,  beyond  the  limits  aforesaid,  shall  cause  to 
be  fixed  in  some  conspicuous  part  of  his,  her,  or 
their  shop^  on  or  near  the  counter,  a  b^uu  and 


scales  with  proper    weights  or  other  sufficient 
balance,  in  order  that  all  bread  there  sold  may 
from  time  to  time  be  weighed  in  the  presence  of 
the   purchaser  or  purchasers  thereof,  except  as 
aforesaid."    That  section  is  material  to  this  case, 
inasmuch  as  it  shows  what  the    object  of  the 
statute  is;  but  the  section  on  which  this  case  turns 
is  the  7th,  which  provides  that  "  every  baker  or 
seller  of  bread,  beyond  the  limits  aforesaid,  and 
every  journeyman,  servant,  or  other  person  em- 
ployed by  such  baker  or  seller  of  bread,  who  shall 
convey  or  carry  out  bread  for  sale  in  and  from 
any  cart  or  other  carriage,  shall  be  provided  with, 
and  shall  constantly  carry  in  such  cart  or  other 
carriage,  a  correct  oeam  and  scales  with  proper 
weights  or  other  sufficient  balance,  in  order  that 
all  bread  sold  by  every  such  baker  or  seller  of 
bread,  or  by  his  or  her  journeyman,   servant,  or 
other  person,  may  from  time  to  time  be  weighed 
in  the  presence  of  the  purchaser  or  purchasers 
thereof,  except  as  aforesaid;    and  in  case  any 
such  baker  or  seller  of  bread,  or  his  or  her  jour- 
neyman, servant,  or  other  person,  shall  at  any 
time  carry  out  and  deliver  any  bread  without 
bein{(  provided  with  such  beam  and  scales  with 
proper  weights    or  other   sufficient   balance,  or 
whose  weights  shall  be  deficient,  &c."     Now  it  is 
contended  on  behalf  of  the  appellant  that  the  true 
construction    of    this  section    is,    that   it    only 
appliesto  abaker  who  hawks  bread  about ;  that  is 
to  say,  it  only  applies  when  the  whole  transaction 
of  sale  takes  place  when  the  bread  is  delivered, 
and  that  it  does  not  apply  to  those  cases  where  the 
bread  is  delivered  in  consequence  of  a  previous 
order.    I  am  of  opinion  that  this  construction  is 
too  limited,  and  that  the  Act  goes  further.  It  is  ex- 
tremely important,  when  any  difficulty  arises  on 
the  construction  of  a  statute,  to  look  at  the  object 
sought  to  b-!  effected  by  the  Act.    Here  the  object 
of  the  Act  was  to  provide   that  whenever   the 
bread  is  delivered  the  purchaser  is  to  have  an 
opportunity  of  seeing  it  weighed.    If  this  were 
not  so  the  Act  would  to  a  great  extent  be  inopera- 
tive, becanse  I  think  the  majority  of  people  order 
what  bread  they  require  before  it  is  sent  round 
for  delivery  in  the  baker's  cart,  and  all  such  cases 
would  be  outside  the  Act  if  the  true  construction 
is  that  the  Act  only  applies  to  those  cases  where 
the  whole  transaction  of  sale  takes  place  at  the 
time  when  the  bread  is  delivered.  _  In  my  opinion 
the  whole  object  of  the  statute  is  to  enable  the 
customer  to  nave  the  bread  weighed  when  it  is 
delivered.    I  need  not  decide  whether  it  would  be 
necessary  for  the  baker  to  be  provided  with  scales 
and  weights  on    delivery  in  a  case  where  the 
customer  goes  to  the  shop,  sees  the  loaf  weighed, 
and  then,  instead  of   taking  it  away,  asks  the 
baker  to  send  it ;  but  probably  such  a  case  would 
not  be  within  the  meaning  of  the  section  ;  that  is 
not  the  case  here.    If  the  first  part  of  the  7th 
section  stood  alone,  which  provides  that  evwy 
baker  or  seller  of  bread  who  conveys  or  carries 
out  bread  for  sale  in  and  from  any  cart  or  car- 
riage shall  be  provided  with  weights  and  scales, 
it   might  be  said  that  it  applied  only  to  those 
cases  where  the  bread  was  taken  out  for  sale  and 
not  merely  for  delivery ;  but  the  object'  of  the  Act 
is  clearly  indicated  by  the  words,  "  in  order  that 
all  bread  sold  hj  every  such  baker  or  seller  of 
bread,  and  by  his  or  her  journeyman,  servant,  or 
other  person,  may  from  time  to  time  be  weighed 
in  the  presence  of  the  purchaser  or-4>urchaeexs 
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thereof."  Then  the  section  goes  onto  enact  that, 
in  case  any  snch  baker  or  seller  of  bread  shall  at 
^any  time  "  carry  out  and  deliver  any  bread  with- 
<iat  beih^  provided  with  such  beam  and  scales," 
Ac.;  and  I  think  those  words  "carry  out  and 
■deliver "  are  important  as  showing  clearly  that 
the  object  of  the  Act  is  to  provide  an  opportunity 
to  the  customer  of  having  the  bread  weighed  on 
delivery.  This  also  seems  to  be  the  view  taken 
by  the  court  in  the  case  of  BobinBon  v.  Cliff  (ubi 
«up.).  BramweU,  B.  there  says  :  "  The  statute  is 
Bomewhat  peculiar  in  its  provisions  and  contains 
ininute  regulations.  I  incline  to  think  that  the 
counsel  for  the  appellant  was  so  far  correct  in 
contending  that  the  earlier  part  of  sect.  7  is 
applicable  to  hawkers  of  br»ui  only,  and  that 
sect.  6  relates  to  bakers  who  keep  shops;  but 
then  it  seems  to  me  clear  that  the  penal 
clause  in  sect.  7  applies  to  the  sale  and  deli- 
very of  bread  by  both  classes  of  bakers. 
I  doubt  whether  the  appellant  took  out  the 
bread  in  his  cart  '  for  sale ;'  but,  at  any  rate, 
te  took  it  out  for  the  purpose  of  delivery;  and 
the  words  in  the  penal  portion  of  the  7th  section 
are  '  shall  at  any  time  carrv  out  and  deliver  any 
bread,'  which  must  mean  delivery  after  a  previous 
sale,  and  therefore  the  appellant  is  liable  to  be 
convicted  for  an  unlawful  delivery,  even  although 
^e  words  '  for  sale '  be  read  in  after  the  words 
•carry  out.' "  In  the  same  case  Mellor,  J.  says  : 
"  The  statute  seems  to  have  contemplated  three 
occasions  upon  which  a  customer  ought  to  have 
an  opportunity  of  weighing  the  bread  which  he 
buys — first,  it  may  be  sold  at  a  shop ;  secondly,  it 
may  be  sent  out  and  sold  to  promiscuous  cus- 
iomers ;  thirdly,  it  may  be  delivered  at  the  house 
of  a  customer  who  has  given  a  previous  order. 
It  is  proper  that  a  customer  on  each  of  these 
4X;casiQns  should  have  the  opportunity  of  pro- 
tecting himself  by  causing  the  bread  to  be 
weighed;  and  if  the  baker  were  not  obliged  to 
provide  himself  with  scales,  the  customer  might 
nave  no  means  of  ascertaining  whether  the  proper 
weight  is  delivered  to  him."  It  is  true  that  the 
judgment  of  Denmon,  J.  is  based  on  different 
grounds,  but  I  do  not  think  it  really  assists  the 
appellant's  contention  in  this  ca.se.  He  says: 
"In  my  opinion  the  words  ' for  sale  in  and  from 
any  cart  or  other  carriage'  in  the  7th  section 
•were  inserted  in  order  to  prevent  it  from  extend- 
ing to  cases  where  the  bread  is  merely  in  transit 
ttoja  one  place  to  another,  or  is  being  taken  out 
for  charitable  purposes,  as,  for  instance,  to  be  given 
to  the  poor,  or  where  it  is  carried  about  for  delivery 
in  baskets  without  a  cart."  I  a^ee  that  the  seption 
vould  not  app!y  where  there  is  no  sale,  as  in  the 
case  of  a  gift  to  a  poor  person  or  some  charitable 
institution,  for  then  the  baker  can  give  more  or 
less  as  he  pleases.  At  any  rate  the  judgments  of 
BramweU,  B.  and  Mellor,  J.  are  directly  applicable 
to  this  case.  No  doubt  the  facts  in  that  case  were 
different,  because  there  the  baker,  or  his  servant, 
went  to  the  customer's  house  to  get  an  order,  and 
it  may  be  said  that  there  was  no  previous  bargain 
and  sale,  but  the  judgment  of  the  court  did  not 
turn  on  thg,t  point.  Mr.  Rose  contended  that  the 
Isale  of  the  bread  in  this  case  should  be  construed 
in  the  same  way  as  any  mercantile  sale,  and 
referred  to  Benjamin  on  Sales,  p.  265,  2nd  edition, 
where  there  is  a  quotation  from  Blackburn  on 
Sales,  that  "  where  from  the  terms  of  an  execu- 
tory agreement  to    sell  unspecified   goods   the 


vendor  is  to  despatch  the  g^oods,  or  do  anything 
to  them  that  cannot  be  done  till  the  goods  are 
appropriated,  he  has  the  right  to  choose  what  the 
goods  shall  be ;  and  the  property  is  transferred 
the  moment  the  despatch  or  other  act  has  com- 
menced, for  then  an  application  is  mode  finally 
and  conclusively  by  the  authority  conferred  in 
the  agreement,  and,  in  Lord  Coke's  language, '  the 
oertamty,  and  thereby  the  property  begins  by 
election.' "  But,  in  my  judgment,  the  qoestion 
whether  the  property  passed  at  any  particular 
moment  is  not  material  to  the  decision  of  this 
case,  because,  as  I  have  said  before,  the  object  of 
the  Act  was  to  prevent  fraud,  and  to  give  the 
purchaser  an  opportunity  of  having  the  bread 
weighed  at  the  time  of  delivery.  I  am  therefore 
of  opinion  that  the  conviction  must  be  affirmed. 

HiWKiss,  J. — In  the  course  of  the  argument  I 
had  considerable  doubt  whether  the  statute 
applied  to  thi^  case,  but  I  have  come  to  the  con- 
clusion that  it  does,  and  that  this  conviction  mnst 
be  affirmed.  The  4th  section  of  the  Act  enacts 
that  all  bread  shall  be  sold  by  weight,  the  words 
being,  "  that  from  and  after  the  commencement 
of  this  Act  all  bread  sold  beyond  the  limits  afore- 
said shall  be  sold  by  the  several  bakers  or  sdlers 
of  bread  respectively  beyond  the  said  limits  by 
weight."  Tne  6th  section  provides  that  every 
baker  shall  cause  to  be  fixed  in  some  conspicoons 
part  of  his  shop,  on  or  near  the  counter,  m  beam 
and  scales,  with  proper  weights,  in  order  that  oil 
bread  there  sold  may  from  time  to  time  be  weighed 
in  the  presence  of  the  purchaser.  Then  comes 
the  7th  section,  where  it  is  enacted  "  that  every 
baker  or  seller  of  bread  beyond  the  limits  afore- 
said, and  every  joum^man,  servant,  or  other 
person  employed  by  Bn3h  baker  or  seller  of  bread, 
who  shall  convey  or  carry  out  bread  for  sale  in 
and  from  any  cart  or  other  carriage,  shall  be  pro- 
vided with  and  shall  constantly  carry  in  snch 
cart  or  other  carriage  a  correct  oeam  and  scales, 
with  proper  weights  or  other  sufficient  balance,  in 
order  that  all  bread  sold  by  every  snch  baker  or 
seller  of  bread,  or  by  his  or  her  journeyman, 
servant,  or  other  person,  may  from  tune  to  time 
be  weighed  in  the  presence  of  the  purchaser  or 
purchasers  thereof,  except  as  aforesaid."  It  is 
clear  from  those  words  that  the  object  of  the  Act 
is  that  the  bread  should  be  sold  by  weight,  and 
that  the  purchaser  should  have  an  opportunityof 
seeing  that  it  was  of  the  proper  weight.  The 
some  section  then  goes  on  to  say  that,  "  in  case 
any  such  baker  or  seller  of  bread,  or  his  or  her 
journeyman,  servant,  or  other  person,  shall  at  any 
time  carry  out  and  deliver  any  bread  without 
being  provided  with  such  beam  and  scales,  &c" 
he  shall  be  liable  to  a  penalty.  So  that  the  first 
part  of  the  section  throws  on  the  baker  a  liability 
to  provide  proper  scales  and  weights,  and  the 
latter  part  imposes  a  penalty  if  he  should  "  carry 
out  or  deliver  "  any  bread  without  being  provided 
with  scales  and  weights.  Now,  apply  these 
sections  to  the  present  case.  I  do  not  tnink  the 
case  of  Bobinton  v.  Cliff  covers  this  case,  becanse 
there  ;the  facts  were  entirely  different.  In  that 
case  it  is  perfectly  certain  there  had  been  no  sale 
until  the  cart  drove  up  to  the  house  of  the 
customer.  The  baker  there  went  to  the  customer's 
house,  or  shop,  and  asked  how  much  bread  was 
wanted.  There  was  no  previous  contract  of  sale 
whatever ;  the  baker  had  token  out  bread  for  sale, 
and  not  br^d  which  had  previously  been  sold,  and 
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there  was  a  complete  bargain  and  sale  at  the  time 
of  delivery.  That  is  different  from  the  present 
case.  Here  it  was  contended  that  the  cart  did  not 
carry  ont  bread  for  sale.  The  customer  gave  the 
order  to  the  traveller,  irho  passed  it  on  to  his 
master,  and  the  baker's  manager  took  a  loaf  from 
the  shelf,  weighed  it,  and  pnt  it  aside  for  the 
express  purpose  of  sending  it  to  the  customer. 
Although  the  bread  was  selected  by  the  baker  to 
comply  with  that  particular  order,  there  was  no 
obligation  on  the  customer  to  take  that  specific 
loaf.  Could  an  action  of  trover  or  detinue  have 
been  maintained  against  the  baker  for  that  parti- 
cular loaf  ?  I  think  not.  The  object  of  the 
statute  is,  that  the  purchaser  should  have  an 
opportanity  of  seeing  the  loaf  weighed,  and  in 
this  case  I  do  not  think  the  purchaser  had  such  an 
opportunity.  It  would  bo  straining  the  law  to 
say  that  the  baker  was  the  agnnt  of  the  customer 
to  select  the  loaf.  There  was  an  order  for  a  loaf, 
and  a  contract  to  supply  a  loaf,  but  there  was  no 
loaf  appropriated  until  it  was  delivered  in  fulfil- 
ment of  the  contract.  I  think  the  word  "  deliver  " 
in  the  statute  means  a  delivery  in  pursuance  of  a 
previous  contract  for  sale,  and  when  the  baker  so 
delivers  bread  he  should  be  provided  with  a  proper 
beam  and  scales,  with  proper  weights.  If  Miss 
BatclrSe  had  gone  herself,  or  sent  Her  servant,  to 
the  baker's  shop,  and  [either  she  or  her  servant 
had  seen  the  loaf  weighed  and  put  aside,  and 
asked  the  baker  to  send  it,  I  am  far  from  saying 
that  it  would  have  been  necessary  for  the  baker 
to  be  prepared  to  weigh  it  again  on  delivery.  I 
think  the  statute  applies  whenever  there  is  a 
delivery  in  pursimnce  of  a  previous  order  and 
contract  for  sale,  and  I  agree  with  my  brother 
Grove  that  this  conviction  must  be  afiSrmed. 

Coniietion  affirmed. 

Solicitors  for  the    appellant,  Pitrkit  and  Co., 
sgoits  for  A.  B.  Sword,  Hanley. 


Wedneiday,  Jane  11, 1884. 
(Before  Mathew  and  Day,  JJ.) 

Tbe  Ivfkovemzkt  CoM»issioK£as  for  the  Dis- 
TEICT  OF  Newton  -  ik  -  Makerfield  v.  The 
Justices  op  the  Peace  for  the  Coukty  Paia- 
TisE  of  Lancaster,  (a) 

Sighuiay — Highways  and  Locomotives  (Amend- 
ment) Act  1878  (41  ^  42  Vict.  e.  77),  s.  13— 
Exrpiration  nf  turnpike  trusts  in  1877 — Distwni' 
piked  road — 18  ^  19  Fi<^.  c.  e. — Towns  Improve- 
ment Clauses  Act  1847  (10  *  11  Vict.  e.  34), 
ts  47,  49,  50,  51 — Cesser  of  turnpike  road-— 
Contribution  from  county  to  repair. 

By  the  Newton  District  Improvement  Act  1856 
(18  ^  19  Vict.  c.  c),  which  incorporated  the 
Towns  Improvement  Claiiws  Act  lS47  (10  ^  11 
Vict.  c.  34),  the  maintenance  of  aU  the  highways 
within  a  district  which  was  traversed  by  a  tum- 

fike  road  running  from  Wamngton  to  Wigan, 
ecame  vested  in  eotnmissioners,  who  were  the 
"  highway  authority  "for  the  district,  which  was 
a  "  highway  area '  within  the  meaning  of  tJio 
Highways  and  Locomotives  (Amendment)  Ad 
1878  (41  &■  AS.  Viet.  c.  77),  s.  13. 
The  turnpike  trust  expired  in  1877.  On  a  claim 
being  made  by  tlie  commissioners  under  sect.  13 
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of  the  Highways  and  Locomotives  (Amendm^fi 
Act  1878,  that  the  "  county  authoriiy  "  should  con^ 
tribute  one-half  of  the  expenses  incurred  by  tiie 
cammiseioners  as  the  "highway  autlwrity,"  ttwa* 
eohtended  on  behalf  of  the  jiutices,  xvho  were  the 
"  county  authority,"  that  the  section  did  not 
apply,  because  the  heal  Act  of  1855  hcui  coMsed 
a  cesser  of  the  eltaraeter  of  the  turnpike  road 
viith  remeel  to  that  part  whidt  traversed  the 
Newton  diMriet,  and  that  the  section  applied  only 
to  those  roads  which  wholly  ceased  to  be  tumpi}x 
roads  between  1870  and  the  passing  of  the  Act. 
Held,  iJuU,  notwithstanding  the  local  Act.  of  185S, 
the  road  did  not  eecue  to  be  a-  turnpike  road 
within  the  meaning  of  sect.  13  o/  the  Highways 
and  Locomotives  (Amendme7it)  Ad  1878  imtil 
1877,  when  the  turnpike  tnist  expired,  and  there- 
fore one-half  of  the  expenses  incurred  by  the  com- 
missioners maintaining  the  road  within  their 
diitriet  muet  be  paid  by  the  county  authority. 

Sfecial  case. 

1.  The  plaintiffs  in  this  case  are  the  Improve* 
ment  Commissioners  for  the  district  of  Newton^ 
in-Makerfield,  in  the  county  of  Lancaster 
(hereinafter  called  the  commissioners),  and  are 
the  highway  authority  for  the  said  district,  and 
t;he  said  district  is  a  highway  area  within  the 
meaning  of  the  Highways  and  Locomotive* 
(Amendment)  Act  1878. 

2.  The  defendants  are  the  justices  of  the  peftoe 
for  the  county  of  Lancaster  (hereinaftw*  called 
the  said  county  authority),  the  said  justices 
assembled  in  annual  general  session  pursuant  to 
the  provisions  of  38  Geo.  3,  c.  68,  are  the  county 
authority  as  defined  by  the  Highways  and  Loco- 
motives (Amendment)  Act  1878,  and  the  said 
justices  assembled  as  aforesaid  at  the  annual 
general  session  held  on  the  26th  Dec.  1878, 
did  by  order  declare  nnder  the  powers  in 
them  vested  by  the  SiOth  section  of  tbe  last- 
mentioned  Act  that  the  contribution  toward*  the 
expenses  incurred  in  repairing  the  main  roads 
within  the  hundred  of  West  Derby  should  be 
paid  out  of  a  separate  rate  to  be  raised  and 
charged  up<m  the  said  hundred  c^  West  Derby. 

3.  The  parties  have  concurred  in  stating  the 
facts  and  circnmstancos  hereinafter  mentioned 
in  the  form  of  a  special  case  for  the  opinion  of 
the  High  Court  of  Justice,  Queen's  Bench 
Division. 

4.  The  said  commissioners  were  incorporated 
by  the  Newton  District  Improvement  Act  1855 
(18  &  19  Vict.  c.  100),  which  Act  incorporates 
amongst  other  Acts  the  Towns  Improvement 
Clauses  Act  1847  (10  &  11  Vict.  c.  84). 

6.  The  commissioners'  district  comprises  the 
limits  of  the  parish  of  Newton-in-Makerfleld,  in 
the  county  of  Lancaster. 

6.  The  district  is  traversed  by  a  road  running 
from  sonth  to  north  from  Warrington  to  Wigan- 

7.  The  said  road  was  maintained  under  the 
powers  of  a  private  Act  of  13  Geo.  1,  c.  10,  and. 
20  Geo.  2,  c.  8,  10  Geo.  3,  c.  70,  33  Geo.  3,  c.  164, 
.53  Geo.  3,  c.  131,  3  Will.  2,  c.  74,  and  35  &  38 
Vict.  c.  85,  apd  was  known  as  the  Warrington 
and  Wigan  turnpike-road. 

8.  Upon  the  yiassing  of  the  Newton  District 
Improvement  Act  1865,  the  maintenance  of  all 
streets  and  highways  within  their  district,  in- 
cluding the  said  road,  became  vested  in  the 
commissioners  by  virtue  of  sects.  47, 49,  50,  and 
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51  of  the  said  Towns  Improvement  Clanses  Act, 
and  the  trustees  of  the  said  turnpike  road  there- 
upon ceased  to  repair  the  said  road  within  the 
limits  of  the  said  district. 

9.  The  Warrington  and  Wigan  Turnpike  Trust 
expired  in  1877. 

10.  In  1878  was  passed  the  Highways  and 
LocomotiTes  (Amendment)  Act  1878  (41  &  42 
Viot.  c.  77))  s.  13  of  which  enacts  that, 

For  the  pnrpnaes  of  this  Aot  and  snbjaot  to  Iti  pio- 
Tidons  any  roiid  whioh  has  within  the  period  between 
the  SlBt  Deo.  1870  and  the  date  of  the  pauing  of  this  Act 
eeaaed  to  be  a  turnpike  road,  and  any  road  whioh  beinr 
•t  the  tine  of  the  pauiog  of  this  Act  a  tompike  road 
mar  afterwarda  oaaae  to  be  snch,  shall  be  deened  to  be  a 
iBMii  nad,  and  one  half  of  the  expenses  inoaned  from 
and  after  the  29th  Sept.  1878,  bj  the  highway  aatfaori^ 
in  the  maiLtenanoe  of  snoh  road,  shall  ss  to  erety  pait 
tbgnot  which  is  witiiin  the  limits  of  aajr  h^hwar  area 
be  paid  to  the  highwi^  avihoiitar  of  SMh  area  by  the 
ooimty  anthority  of  the  connty  m  which  snch  road  is 
■itnate  out  of  the  oonn^rate  «b  the  certificate  of  the 
■orrvyor  of  the  ooonty  anthority,  or  of  snch  other  person 
or  persons  as  the  connty  authority  ma^  appoint,  to  the 
effect  that  snch  main  road  has  been  maintained  to  his  or 
their  satisfaction. 

11.  Separate  accounts  of  the  expenses  of  the 
maintenance  of  the  said  road  during  a  period 
between  the  25th  March  1882  and  the  25th 
March  1883  have  been  duly  kept  by  the  com- 
missioners fai  the  form  prescribed  by  the  comity 
authority,  and  have  been  audited  by  the  Local 
Government  Board  auditor,  and  forwarded  to  the 
county  authority  within  the  time  prescribed. 

12.  The  accounts  so  audited  show  an  expendi- 
ture on  the  said  road  for  the  period  aforesaid 
of  1211.  1«.  8d.,  one-half  of  which  is  601.  10«.  lOd. 

13.  It  is  admitted,  for  the  purposes  of  this  case, 
that  all  the  requirements  of  sect.  18  of  the  said 
Highways  and  Locomotives  (Amendment)  Act 
1878,  and  all  other  requirements  of  or  directions 
issued  by  the  said  countv  in  respect  thereof,  have 
been  duly  complied  with,  and  that  no  objections 
shall  be  taken  to  an  order  for  payment  as  here- 
inafter mentioned  upon  the  ground  that  no 
general  certificate  of  such  satisfactory  mainte- 
nance has  been  in  fact  given. 

14.  The  said  commissioners,  as  snch  highway 
authority  as  aforesaid,  have  under  sect.  13  of  the 
said  Highways  and  Locomotives  (Amendment) 
Act  1878 demanded  from  the  said  justices,  as  such 
county  authority  as  aforesaid,  payment  of  the  said 
sum  of  60Z.  10«.  lOd.,  being  one-half  of  the  said 
sum  of  1211.  1«.  8d.,  the  expenses  incurred  by  thf 
said  commissioners  between  the  said  25th  March 
1882  and  the  25th  March  1883  in  the  maintenance 
of  such  part  of  the  said  road  as  is  within  the 
limits  of  the  said  district. 

15.  The^d  justices,  as  such  county  authority, 
refuse  to  pay  the  said  sum  or  any  part  thereof. 

The  question  for  the  opinion  of  the  court  is : 
^  Whether  the  said  county  anthority,  under  the 
circomstances  above  stated,  is  liable  by  virtue  of 
the  Highways  and  Locomotives  (Amendment) 
Act  1878,  or  otherwise,  to  pay  out  of  the  said 
county  rale  the  said  sum  above  demanded  or  any 
part  thereof. 

In  case  the  court  shall  be  of  opinion  that  the 
said  county  anthority  is  so  liable  judgment  is  to 
be  entered  for  the  plaintiffs  with  costs ;  otherwise 
for  the  defendants  with  costs. 

WUU,  Q.C.  (A.  aien  with  him)  for  the  plain- 
tiffs.—The  road  ceased  to  be  a  turnpike  road  since 
1870,  viz.,  when  the  turnpike  trusts  expired  in 


1877.  The  special  leg^lation  in  1855  did  not 
deprive  the  road  of  its  character  as  a  turnpike 
road;  it  remained  a  turnpike  road  until  the 
expiration  of  the  trusts.    He  cited  the  following 


The  Jyutief  of  Laneaiter  v.  Ifayor  of  Boekiaie, 
«  L.  T.  Bep.  N.  S.  368:  8  App.  Cbs.  «4: 

Tha  Jvttiet$  of  the  Wnt  Biding  r.  T%«  Queen  on  the 
arofseiiMbn  <^  (*e  Jfayor,  Aldtrmen,  and  Burgenm 
ofSh^M,  40  L.  T.  Kep.  N.  8.  786;  8  App. 
Oas.  781. 

Gorgt,  Q.C.  {Blair  with  him)  for  the  defendants. 
—  Sect.  13  of  the  Highways  and  Locomotives 
(Amendment)  Act  1878  does  not  apply,  because 
the  road  ceased  to  be  a  turnpike  road  before  1870. 
In  the  Rochdale  cate  (uhi  sup.)  the  House  of  Lords 
held  that  the  road  had  not  ceased  to  be  a  turnpike 
road  and  become  a  "  main  road  "  between  1870 
and  1873,  within  sect.  13.  The  present  case  is 
identical  with  that  of  the  Bochdale  and  Halite 
road  in  the  Baehdale  e/ue.  A  piece  waa  cut  off 
the  Wigan  and  Warrington  road  in  1855,  and  in 
1877  the  trusts  expired.  The  court  is  now  asked 
to  hold  the  county  liable  for  the  repair  of  the 
piece  cut  off  in  1855.  To  satisfy  the  terms  of 
sect.  13  the  whole  road  must  cease  to  be  turnpike 
after  1870.  In  the  Bheffidd  ease  {vhi  tup.)  the 
House  of  Lords  held  that  some  portion  of  road 
removed  by  a  provision  in  the  Turnpike  Act*, 
and  other  portions  removed  by  an  ag^reement 
from  the  operation  of  the  turnpike  trusts,  were 
still  turnpike  roads  within  the  meaning  of  sect.  13 
of  the  Act  of  1878.  So  that,  unless  there  is  a 
distinction  between  the  Sochdale  ease  and  the 
Sheffield  cate,  they  are  not  consistent.  The  dis- 
tinction may  be  tnat  in  the  Bochdale  eaae  several 
clauses  of  the  Towns  Improvement  Clauses  Act 
1847  were  incorporated,  giving  the  management 
of  the  roads  to  ttte  commissioners,  whereas  in  the 
Sheffield  eaae  there  was,  as  to  two  roads,  the  mere 
provision  in  sect.  34  of  the  Turnpike  Act  (6  WiU. 
4,  c.  53),  that  no  part  of  the  money  arising  by 
virtue  of  that  Act  should  be  laid  out  on  any 
highway  in  the  town,  nor  should  any  toll  lie 
collected  there.  In  this  case  the  Towns  Improve- 
ment Clauses  Act  1847  is  incorporated  with  the 
local  Act. 

Matuew,  J. — ^This  is  an  action  by  the  highway 
authority  for  the  district  of  Newton,  in  tiie  cooaty 
of  Lancaster,  against  the  county  authority,  to 
recover  contribution  in  respect  of  the  expense  of 
maintaining  a  road  within  the  district  of  the 
plaintiffs.  The  road  had  been  part  of  the  turn- 
pike road  between  Warrington  and  Wigan,  and 
there  had  been  with  respect  to  that  part  of  the 
rood  what  I  will  describe  compendiously  as  special 
legislation  in  the  year  1855,  the  result  of  which 
was  that  the  cost  of  maintaining  that  part  of  the 
road  was  transferred  from  the  turnpike  trust  to 
the  commissioners  of  Newton  district.  It  ap- 
peared further  in  the  statements  of  the  case  that 
the  turnpike  trust  in  respect  of  the  whole  road 
from  Warrington  to  Wigan  had  ceased  in  1877. 
On  that  it  was  contended  by  the  plaintiffs  that 
the  state  of  things  had  arisen  which  was  contem- 
plated by  the  Act  of  1878,  s.  13,  vis.,  that  the 
turnpike  road  had  ceased  to  be  a  turnpike  road 
withm  the  meaning  of  that  section,  and  that  it 
followed  that,  according  to  the  provisions  of  that 
section,  the  highway  authority  became  entitled  to 
recover  contribution  from  the  county  authority 
towards  the  maintenance  of  the  whole  of  the 
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road,  inclnding  that  part  of  the  rood  in  question. 
It  is  agreed  that  all  proper  steps  have  heen  taken 
in  maintaining  the  road  and  demanding  contriba> 
tion,  and  the  defendants  hare  refused  to  pay. 
The  question  is  whether  the  plaintiffs  are  entitled 
to  recover  contribution  or  not.  The  case  pre- 
sented to  us  on  the  part  of  the  plaintifEs  by  Mr. 
Wills  in  his  argument,  stated  shortly,  was  this  : 
There  had  been  sjiecial  legislation,  no  doubt,  in 
1855,  with  respect  to  the  part  of  the  r«id  in 
question;  but  that  special  legislation  did  not 
cause  that  part  of  the  road  to  cease  to  be  part  of 
the  turnpike  road,  and  no  cesser  -within  the 
meaning  of  sect.  13  took  place  until  the  turnpike 
trust  expired.  When  that  happened  (in  the  year 
1877),  the  Act  which  followed  in  the  year  1878 
became  applicable,  and  the  plaintiffs  were  entitled 
to  recover.  The  argument  presented  on  the  other 
side  by  Mr.  Grorst  was  this  :  The  special  legisla- 
tion as  to  this  part  of  the  road  had  caused  a 
cesser  of  the  cIiMacter  of  the  turnpike  road  with 
respect  to  this  part  of  it ;  sect.  13  can  only  apply 
to  the  case  where  the  whole  of  the  turnpike  road 
ceases  to  be  a  turnpike  road  within  the  meaning 
of  the  Act,  and  as  part  had  ceased  to  be  turnpike 
road,  and  as  the  section  only  applies  to  the  whole 
road,  the  section  is  not  applicable  at  all,  and  the 
defendants  are  not  liable.  It  is  singular  that  in 
this  discussion  Mr.  Wills  relied  with  the  utmost 
confidence  on  the  Rochdale  ease,  and  on  the 
Sheffield  ease,  which  he  said  logically  followed 
as  a  consequence  of  the  Boehdcde  ease,  and 
Mr.  Gorst,  with  equal  confidence,  argued  that 
the  Rochdale  ease  was  in  his  favour,  and  he 
left  the  Sheffield  eat  to  take  care  of  itself. 
He  pointed  out  that  the  judgment  of  the 
Queen's  Bench  Division  established  his  argu- 
ment, and  that  the  ground  of  the  decision 
of  the  Rochdale  ease,  hy  the  court  of  which 
I  was  a  member  was,  as  he  puts  it,  that 
there  being  a  cesser,  as  it  was  admitted,  of  the 
turnpike  character  of  part  of  the  road,  sect.  13 
did  not  applv  to  such  a  case,  and  therefore  Mr. 
Gorst  said  his  point  was  established.  Having 
taking  part  in  that  decision,  I  was  astonished  at 
his  gloss  on  it,  for  I  am  sure  it  was  not  my 
intention,  nor  that  of  Williams,  J.,  to  decide  any- 
thing like  that  which  Mr.  Gorst  understood  the 
case  to  determine.  The  language  of  the  judgment 
cannot  be  clear,  as  Mr.  Gorst  misunderstood  it ; 
but,  if  the  judgment  were  to  be  delivered  again, 
I  should  be  content  to  express  the  meaning  of 
the  court  in  the  language  in  which  it  was  con- 
veyed. What  we  meant  to  decide  was  this :  that 
the 'special  legislation  in  that  case  with  respect 
to  part  of  the  road  was  not  a  cesser  within  the 
meaning  of  sect.  13.  It  was  said  that  we  drew  a 
distinction  between  a  part  of  the  road  and  the 
whole  of  the  road.  Our  conclusion  would  have 
been  exactly  the  same  if  the  whole  of  the  turn- 
pike road  had  come  under  the  operation  of  the 
special  legislation.  We  thought  that  the  pro- 
visions made  by  the  special  legislation  for  the 
maintenance  of  that  part  of  the  road  did  not 
cause  it  to  cease  to  be  a  turnpike  road,  add  that 
it  was  a  turnpike  road  not  only  in  a  tedknical,- 
but  a  physical  sense.  It  was  a  main  artery  of 
communication  between  two  great  towns,  and  it 
did  not  seem  to  me  to  cease  to  be  a  turnpike 
road  because,  on  the  town  having  sprui^  up 
beside  the  borough,  the  Legislature  thou^t  fit 
to  specially  legislate  with  respect  to  that  p»rt  of 


the  road  which  lay  within  the  borough.  Our 
judgment  was  a  short  one.  Mr,  Gorst  says  it 
was  misunderstood  in  the  Court  of  Appeal,  and 
,we  were  supposed  to  have  decided  that  there  had 
been  a  cesser  as  to  part  of  the  road,  and  that 
therefore  the  cesser  as  to  part  precluded  the 
operation  of  sect.  13.  But  I  cannot  adopt  that 
view.  I  think  the  Court  of  Appeal  appreciated 
precisely  what  we  had  decided,  and  the  Court  of 
Appeal  differed  from  us.  The  Court  of  Appeal 
thought  the  special  legislation  had  determined 
the  road.  We  thought  it  had  not.  That  was  the 
difference  between  ua,  and  that  was  presented  to 
the  House  of  Lords.  It  is  an  extremely  narrow 
point  on  the  construction  of  the  word  "  nease  "  in 
sect.  13.  The  House  of  Lords  took  the  view  of 
the  Queen's  Bench  Division,  and  differed  from 
the  Court  of  Appeal,  also  appreciating  clearly 
the  point  of  difference  between  the  two  inferior 
tribunals.  The  Sheffield  ease  presented  in  one 
respect  the  same  point  which  nad  been  argued 
in  the  Rochdale  eate,  the  only  material  differ- 
ence between  the  two  being  that  in  the  Sheffield 
case  there  had  been  cesser  by  expiration  of 
the  turnpike  trust.  The  case  was  argued  in 
the  House  of  Lords  with  all  that  fullness  and 
aptness  of  illustration  and  learning  which  WS 
invariably  expect  from  Mr.  Wills,  and  he  pon- 
vinced  the  House  of  Lords,  and  it  was  impossible 
(if  I  may  say  so)  not  to  have  been  convinced  by 
his  argument.  The  ground  of  the  decision  is 
clear.  The  argument  was,  that  the  special 
legislation  in  that  case,  which  applied  to  one 
of  the  roads,  and  the  agreement  which  applied 
to  another  of  the  roads,  had  no  operation  to 
extinguish  the  character  of  turnpike  road  that 
the  whole  road  possessed.  Again,  it  was  said 
that  the  character  of  a  turppike  road  is  physical 
as  well  as  technical.  Lord  Blackburn  entirely 
adopted  the  view  that  the  effect  of  the  special 
legislation  and  the  agreement  was  not  to  destroy 
the  character  of  any  portion  of  the  road  as  a 
turnpike  road.  The  effect  of  the  legislation  and 
the  effect  of  the  agreement  was  only  to  provide 
another  source  for  the  maintenance  of  a  part  of  the 
turnpike  road.  So  it  was  held  that  the  highway 
authority  was  entitled  to  call  on  the  county  author 
rity  for  contribution  on  the  ground  that  on  the 
expiration  of  the  turnpike  trust  sect.  13  came 
into  operation.  That  being  so,  this  case  comes 
before  us,  and  seems  to  be  concluded  by  the 
ShMeld  eate.  There  is  no  material  technical 
di£rerence  between  the  special  legislation  in  that 
case  and  this.  The  object  was  the  same,  to  pro- 
vide  a  special  fund  for  the  maintenance  of  part  of 
the  roaa,  because  of  the  additional  burden  put  on 
that  part  of  the  road  fay  reason  of  it  being  within 
the  borough  dealt  with  by  the  special  legislation. 
The  case  is  on  all-fours  with  the  present  one.  In 
that  case,  as  in  this,  there  was  an  expiration  of 
the  turnpike  trust ;  in  that  case,  as  in  this,  in 
1877  the  road  was  remitted  to  its  original 
character  and  came  under  the  operation  of  the 
Act  of  1878,  which  provided  for  its  maintenance. 
It  is  said  that  the  Legislature  can  hardlv  have 
intended  to  transfer  the  burden,  which  had  so 
long  been  borne  by  the  Newton  Commissioners,  to 
the  county.  We  have  nothing  to  do  with  that, 
and  have  only  to  deal  with  the  Act  of  Parliament. 
But  I  can  see  good  reason  why  the  Act  should 
have  been^ssed  dealing  with  such  a  case  as  the 
present.  'The  case  falls  within  thevterms  of  the 
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Act,  and  oiir  jadgmcnt  must  be  for  the  plaintiffs 
witii  costs.   . 

Djlt,  J. — ^This  case  seems  to  me  to  be  concluded 
by  authority.  Sect.  13  of  the  Highways  and 
Locomotive  Amendment  Act  1878  has  received 
a  judicial  construction  in  the  case  of  Justices  of 
Laneasler  v.  Mayor  of  Boehdale ;  and  I  nnder- 
«tand  that  decision  to  be  simply  that  the  words 
"  any  road  "  used  in  that  section  must  be  taken  to 
mean  the  whole  as  distinguished  from  part  of  such 
turnpike  road,  and  consequentiv  that,  whether 
part  of  a  turnpike  road  has  or  nas  not  ceased  to 
be  a  turnpike  road  after  the  31st  Dec.  1876,  yet  so 
lon^  as  any  other  part  remains  turnpike  road  the 
county  are  not  liable  for  the  costs  of  any  repairs 
under  sect.  13.  That  decision  seems  to  me  to  be 
crnite  consistent  with  the  present  contention  of 
tne  plaintiffs,  which  is,  as  I  understand  it,  to  the 
effect  that  this  Wigan  and  Warrington  turnpike 
road,  80  considered  as  a  whole,  and  irrespective  of 
any  previous  dealing  with  such  pArt  as  passes 
lihrough  or  lite  within  the  Newton  district,  ceased 
to  be  a  turnpike  road  by  reason  of  the  efl9ux  in 
1877  of  the  time  within  which  the  turnpike  trust 
was  limited,  and  that,  conscqnentlv,  sect.  13 
applies;  and  that,  therefore,  one- half  of  the  ex- 
penses incurred  by  the  highway  authority  (here 
the  plaintiffs)  in  the  maintenance  of  such  road 
shall  as  to  every  part  thereof  which  is  within  the 
limits  of  any  highway  area  (here  the  Newton 
district)  be  paid  to  the  highway  authority  of  such 
area  by  the  county  authority  (here  the  defen- 
dants). I  should  have  been  prepared — bound  as 
I  am  by  the  judicial  interpretation  put  upon  the 
words  "  any  road  "  as  used  in  sect.  13,  by  the 
House  of  Lords  in  the  case  already  citea — to 
hold  that  the  present  contention  of  the  plaintiffs 
is  wen  foundea,  even  ittthe  absence  of  any  further 
authority ;  but  the  matter  seems  to  me  to  be 
definitely  concluded  in  favour  of  the  plaintiffs 
by  the  further  judgment  of  the  House  of  Lords 
in  the  case  of  Jitsticeg  of  the  West  Riding  v.  Cor- 
poration of  Sheffield,  which  cannot  be  substan- 
tially distinguished  from  the  one  before  us.  I 
may  add  that  I  think  the  decision  in  the  Sheffield 
case  follows  logically  upon  the  decision  in  the 
Boehdale  case,  although  no  doubt  the  mischief 
contemplated  and  averted  by  the  learned  Lords  in 
the  former  case  necessarily  followed  upon  their 
judgment  in  the  latter  one. 

JudgmetUfor  the  plai>Uiff». 

Solioitors  for  plaintiffs,  Field,  Roseoe,  and  Co. 
Solicitors  for  defendants,  Ridsdale  and  Son. 


QUEEN'S  BENCH  DIVISION,  IN  BANK- 
BUPTCY. 
Wednesday,  Nov.  12, 1884. 
(Before  Stephen  and  Kay,  JJ.) 
Me  Brigkthore  ;  Ex  parte  May.  (a) 
JBanJeruptey  petition — Presented  in  ^crong  court — 
SoTid  fide  mistake — 8eet.  95,  stih-seet.  3,  of  the 
Bankruptcy  Act  1883. 
Ry  a  bond  fide  mistake  a  hatikmptey  notice  was 
issued  against  a  debtor  from  a,  conrt  within  the 
jurisdiction  of  which  he  did  not  reside ;  at  the 
hearing  of  the  petition  tlie  debtor  raised  an  objee- 
(•)  Bcvortedby  J.  E.  Vixce.it,  Eiq.,  Bsrrliter4t-I«w. 


tion  to  the  jurisdiction,  and  the  petition  iea« 
dittiUssed  by  Hie  registrar. 

Sect.  95  sub^seet.  3  of  the  Bankruptcy  Act  1883 
provides  that  "nothing  in  ihis  section  shaU  in- 
validaie  a  proceeding  by  reason  of  its  being  taken 
t»  a  wrong  court." 

Sect.  97  provides  thflt  "any  proceeding  in  bank- 
rvptc^  mmf  ai  any  tims  and  at  any  stage  ihereef. 
and  ikiheir  with  or  without  application,  by  any  qf 
the  parties  thereto,  be  transferred  by  any  pre- 
terieed  aoihorify  and  in  the  prescribed  manmer 
from  one  court  to  another  court,  or  may  by  Hui 
Uke  autkority  be  retained  in  the  court  m  whids 
the  proceedings  were  eonvmeneed,  althongh  it  mety 

.  noioe  the  court  in  which  the  proceedings  emgM  to 
have  oommeneed." 

Held,  on  appeai,  thai  the  registrar  had  jurisdieHon 
b>  make  a  reewaing  order,  and  that  the  order 
dismissing  the  petition  was  wrong. 

Held,  fmrOiar,  that  the  JDieisional  Court  had  power 
to  make  a  receiving  order,  the  registrar  having 
failed  to  do  so. 

In  July  1884  the  appellant  May  obtained  judg- 
ment a^inst  the  deotor  Brightmore,  in  an  action 
in  the  High  Court  of  Justice,  and  upon  this  judg- 
ment a  bankruptcy  notice  was  issued,  and  a  peti- 
tion presented  againt  the  debtor  in  the  Greenwich 
County  Court  on  the  6th  Aug. 

The  hearing  was  fixed  for  the  17th  Aug.,  and 
adjourned  tin  Sept.  2  at  the  debtor's  request. 

On  the  29th  Aug.  the  petitioning  creditor 
received  a  notice  that  the  debtor  intended  to 
dispute  the  petition  on  the  eround  that  he  did 
not  "  reside  or  carry  on  business  within  the  juris- 
diction of  the  Greenwich  County  Court." 

In  letters  received  from  the  debtor,  his  addrcs-i 
was  given  as  Albert  Works,  North  Woolwich,  and 
North  Woolwich  in  general  is  ■within  the  Green- 
wich County  Court  district,  hut  the  Albert  Works 
are  outside  the  boundary,  and  in  the  East  Ham 
County  Court  district. 

Upon  the  hearing  of  the  petition  the  deputy- 
registrar,  in  pursuance  of  the  debtor's  objection, 
dismissed  the  petition,  and  this  was  an  appeal  by 
the  creditor  against  the  decision  of  the  registrar. 

F,  C.  WiUis  for  the  appellant. — In  the  case  of  a 
bond  fide  mistake,  such  as  this  clearly  was,  there 
is  a  difference  between  the  old  Act  and  the  new, 
and  I  admit  that  an  objection  of  this  kind  would 
formerly  have  been  fatal.  But  by  the  Act  of  1883 
the  Legislature  evidently  aimed  at  the  elimination 
of  technical  difficulties  of  the  kind.  Sect.  95. 
sub-sect.  3,  the  section  which  provides  the  place 
for  the  hearing  of  a  petition,  expressly  adds  that 
"nothing  in  this  section  shall  invalidate  a  pro- 
ceeding by  reason  of  its  being  taken  in  the  wrong 
court.'  By  sect.  97,  sub-sect.  2,  the  registrar  was 
empowered  to  transfer  the  proceedings.  Two 
courses  were  open  to  him,  either  to  hear  the 
petition  in  spite  of  the  mist^e,  which  by  sect.  97, 
sub-sect.  2,  he  was  also  entitled  to  do,  or  to 
transfer  the  proceedings  to  the  proper  court.  He 
adopted  neither  course,  but  dismisaied  the  petition, 
thereby  causing  a  delay  of  at  least  six  weeks. 

E.  C.  WiUU,  Q.C.  (with  him  GarreU),  for  the 
debtor. — ^There  was  no  right  to  present  a  petition 
in  the  Greenwich  court.  [Stephen,  J. — ^Bnt  there 
was  a  right  to  order  a  transfer.]  I  submit  not, 
for  in  sect.  97,  sub-sect.  2,  it  is  said  that  a  transfer 
may  only  be  made  by  the  "  prescribed  antfaority 
and  in  the  prescribed  manner,"  and  by  sect.  168, 
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Be  Tatloe  ;  Ex  parte  Thjs  Boabd  of  Trade. 

CIuBabk, 

the  interpretation  clause,  "prescribed"  means 
"  prescribed  by  the  rules."  TTiese  rules  are  G.  B. 
16, 17,  and  18.  TJie  object  of  the  section  -was  not 
to  protect  parties  who  had  taken  a  proceeding  in 
the  ■wrong  court,  but  only  to  preserve  from  being 
reopened  proceedings  which  had  culminated. 

'  Stxphks,  J. — ^The  two  sections  must  of  course  be 
taken  together,  and  they  lead  me  to  the  conclusion 
tlwtthfi  registrar  had  jurisdiction  in  this  case  to 
Budce  a  receiving  order,  and  that,  if  he  had 
exercised  this  jurisdiction,  he  would  have  been 
protected  by  both  sections.  By  sect.  97,  sub-secl.. 
2,  he  might  either  have  retained  the  proceedings 
in  his  own  court,  or  ordered  a  transfer,  but  he  did 
neither.  Tlie  whole  objection  is  of  the  most 
trivial  and  technical  charocter,  and  there  can  have 
been  no  reason  whatever  to  prevent  the  matter 
from  being  decided  in  the  Greenwich  County 
Court.  We  are  quite  satisfied  that  the  leamea 
T^^rar  might  have  made  a  receiving  order,  aud 
our  only  doubt  is  whether  we  ought  not  to  make 
such  an  order  now  without  remitting  the  case  to 

Cavx,  J. — ^I  am  of  the  same  opinion,  and  it 
seems  to  me  that  the  sections  which  have  been 
referred  to  are  expressly  framed  in  order  to  meet 
anch  circumstances  as  have  been  described,  and 
cases  in  which  a  creditor  may  be  in  bond  fide 
ignorance  of  the  district  in  which  a  debtor  lives 
or  carries  on  business.  Where,  by  a  pure  mistake 
and  misadventure,  a  petition  is  presented  in  the 
■wrong  court,  authority  is  given  to  hear  the 
petition,  although  of  course,  il  the  error  was  wilful 
and  deliberate,  the  case  would  be  different.  Here 
there  is  no  suggestion  that  the  petition  was 
wilfully  presented  in  the  wrong  court,  and  the 
proper  thing  for  the  registrar  to  do  was  to  hear 
the  petition.  He  certainly  was  -wrong  in  dismisa- 
ing  it  unheard.  If  nothing  more  than  we  have 
heard  was  before  the  learned  regristrar,  I  think 
we  ought  to  make  the  order  now. 

F.  C.  WUItg. — The  debt  was  admitted,  and  the 
only  question  was  that  of  jurisdiction. 

Stsphin,  J. — ^We  think  then  that  it  is  best  to 
make  a  receiving  order  now,  and  the  debtor  can 
apply  for  a  review  if  he  chooses. 

Order  accordingly. 
Solicitors   for  the  petitioning  creditor,   May, 
Syhet,  and  Batten. 
■  Solicitor  for  the  debtor,  A.  G.  Bltton. 


Thursday,  Nov.  20,  1884. 
(Before  Mathew  and  Cave,  J  J.) 
Be  Tatlok  ;  Ex  parte  The  Board  or  Trade,  (a) 
Compoaition  —  Bittineas    carried    on    hy    official 
receiver — Expenses  paid  by  him — Bepaymsnt  by 
truglee. 
Where  tlie  business  of  a  debtor  is  carried  on  by  the 
official  receiver,  who  makes  payments  out  qfhis 
own  pocket  for  the  pxvrpose,  arid  a  composition 
is  then  sanctioned,  the  right  order  for  the  County 
Court  judge  to  make  ie,  that  the  official  receiver 
»haU  forthwith  deliver  up  possession  of  the  debtor's 
estate  to  the  trustee  under  the  composition,  and 
that  the  trustee  shall  reimburse  the  official  receiver 
out  of  the  first  moneys  which  come  to  his  hand 
from  the  realisation  of  the  assets. 

(a)Bcvoi1edl>T  i.  E.  Yixckht,  Xaq.,  BantoteiHkt-Iikir. 


Semble,  that  the  official  receiver  is  not  entitled  as 
a  condition  precedent  to  delivering  the  debtor'* 
estate  into  the  harids  of  the  trustee  to  demani 
payment  of  the  amount  sperU  by  him  from  tha 
trustee,  or  an  undertaking  to  pay  the  same  as  a 
first  charge  tipon  the  assets. 

This  was  an  appeal  by  the  official  receiver  gainst 
an  order  of  the  County  Court  judge  sitting  at 
Leeds. . 

On  the  6th  Aug.  1884  a  receiving  order  -was 
made  against  the  debtor  ■upon  a  creditor's  petition. 

On  the  20th  Aug.  the  first  meeting  of  creditors 
was  held  and  a  composition  of  12«.  M.  in  th^ft- 
pound  was  offered. 

On  the  Ist  Sept.  the  second  meeting  was  held, 
and  the  composition  was  accepted  by  the  creditors 
and  a  trustee  was  appointed. 

On  the  23rd  Sept.  the  composition  was  sanc< 
tioned  by  the  court. 

On  the  20th  Aug.  the  debtor  and  the  gentleman 
who  ■was  subsequently  appointed  trustee  instructed 
the  official  receiver  to  carry  on  the  "business,  and 
he  himself  said  that  it  was  expedient  in  th» 
interest  of  the  creditors  that  the  business  should 
be  so  carried  on,  and,  in  order  to  do  this,  was 
compelled  to  make  purchases  to  the  amount  of 
131Z.  2<.  6d.  The  County  Court  judge  ordered 
the  official  receiver  to  deliver  up  possession  to 
the  trustee  of  the  debtor's  estate,  and  directed  that 
the  claims  of  the  official  receiver  should  be  paid  oat 
of  the  estate  in  due  order  of  priority.  Againsk 
this  order  the  official  receiver  appealed,  on  the- 
ground  that  he  was  entitled  to  receive  from  the- 
trustee  as  a  condition  precedent  to  the  delivery  of 
possession  either  payment  of  the  amount  spent 
by  him,  the  official  receiver,  or  an  undertakings 
that  such  amount  should  be  a  first  charge  upon 
the  assets. 

The  Solicitor- General  (with  him  ilwir  Meukentie) 
for  the  appellant,  the  official  receiver.— The  official 
receiver  was  bound,  in  order  to  keep  the  business 
going,  to  make  these  pavments,  and  he  did  so  on 
the  authority  of  the  debtor  and  of  the  trustee. 
The  Bnles  (G.  B.  168  and  249)  are  not,  I  think, 
very  material  to  the  decision  of  the  present  ques'' 
tion,  but  perhaps  I  had  better  read  them :  [this 
was  then  done.]  They  bind  the  official  receiver 
to  deliver  up  possession  and  to  account  to  tho 
trustees.  This  the  official  receiver  -was  prepared 
to  do,  but  he  said,  "  Unless  you  pay  my  expenses 
or  undertake  to  pav  them,  I  may  be  out  of 
pocket."  This  surely  he  ■was  entitled  to  do,  and 
in  any  case,  as  he  had  ordered  the  goods  on 
his  own  responsibility,  ^e  could  not  be  compelled 
to  deliver  possession  of  them  before  he  iraS 
indemnified.  I  do  not  know  the  meaning  of  the 
phrase  "  due  order  of  priority,"  nor,  so  far  as  lane 
aware,  is  there  any  rule  or  statute  to  interpreb 
them. 

Herbert  Reed  for  the  respondent  triistee. — The 
grounds  taken  now  are.  entirely  different  from 
those  in  the  notice  of  appeal.  When  the  com- 
position was  sanctioned  the  official  receiver 
refused  to  hand  over  any  goods  -until  the 
trustee,  personally,  gave  him  a  cheque  for  the 
amount  of  the  goods  bought  by  him.  We  aro 
prepared  to  pay  as  soon  as  we  obtain  any  assets, 
but  we  have  none  at  present.  [Cave,  J. — The 
expenses  were  incurred  -with  the  full  knowledge  of 
the  debtor  and  .the  trustee.]  The  trustee  was 
not   appointed    then.     This  appeal  involves  a 
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<{ae8tion  of  principle,  for  it  appears  that  official 
receivers  all  over  the  country  have  been  in  the 
habit  of  demanding  personal  payment  by  the 
trustee  as  a  condition  precedent  to  handing  over 
the  estate.  [Mathew,  J. — Questions  of  principle 
very  often  mean  questions  of  temper.  The 
8oheitor-0«neral  here  produced  a  letter  showing 
that  the  official  receiver  had  offered  to  be  satisfied 
with  an  undertaking  that  his  expenses  should  be 
a  first  charge  upon  the  assets.]  We  are  dealine 
here  only  with  tne  question  of  principle  involved 
in  the  i  notice  of  appeal,  and  I  am  afraid  I  must 
tronble  your  Lordsmps  with  an  inquiry  into  the 
position  of  the  trustee  and  the  official  receiver. 
The  latter  is  in  no  better  position  than  a  receiver 
appointed  by  the  court,  ana  this  position  is  well 
defined  in  Ez parte  Izard;  BeBtuheU  (48  L.  T. 
Bep.  N.  8.  502  ;  23  Ch.  Div.  75).  He  is  therefore 
only  entitled  to  an  indemnity  out  of  the  assetii,  and 
has  no  claim  to  immediate  payment.  His  position 
is  also  defined  in  sect.  70  of  the  Banxruptcy 
Act  1883,  and  he  has  no  right  to  burden  the  estate 
without  the  leave  of  tne  creditors  or  of  the  Board  of 
Trade.  [Matbxv,  J. — ^He  is  to  protect  the  estate, 
»nd  may  appoint  a  special  manager.  Cave,  J. — 
It  is  merely  a  question  between  him  and  the 
Board  of  Trade,  and  your  argument  comes  to  this, 
that  he  may  appoint  a  subordinate  special 
manager  who  may  do  what  the  official  receiver 
may  opt  do,  although  he  m^  be  removed  by  the 
official  receiver.]  A  special  manager  is  not  a 
subordinate,  because  his  appointment  must  be 
notified  to  the  Board  of  Trade.  I  repeat  that  the 
position  of  an  official  receiver  is  well  defined  in 
Sx  parte  Izard.  [Cavis,  J. — Those  old  cases  are 
of  very  little  valae  upon  a  question  of  this  kind, 
because  the  official  receiver  is  only  accountable  to 
ihe  Board  of  Trade  if,  in  these  matters,  he  exceeds 
his  authority.] 

Mathew,  J. — ^I  am  of  opinion  that  the  order  of 
the  learned  County  Court  judge  in  this  case  was 
entirely  wrong,  and  that  it  should  be  varied  to  the 
following  efEect,  "That  the  official  receiver  do 
forthwith  give  up  to  the  trustee  possession  of  the 
debtor's  estate,  and  that  the  trustee  do  pay  to 
the  official  receiver  the  amount  which  shall  be 
found  due  to  him  out  of  the  first  assets  which 
shall  come  to  his  hand  out  of  the  estate."  Now 
Mr.  Beed  has  contended  that  the  original  order 
was  right,  and  that  the  words  "  in  due  order  of 
priorities  "  would  have  g^ven  to  the  official  receiver 
all  that  he  now  claims,  and  there  is  no  doubt  that 
the  original  intention  of  the  creditors  was  that 
the  moneys  paid  by  the  official  receiver  should  be 
paid  before  any  otner  payment  was  made  out  of 
the  assets  in  order  to  meet  their  claims.  That  no 
doubt  was  the  original  intention  of  the  creditors, 
and  it  may  be  said  that  they  construed  the  order 
in  that  way.  But  the  trustee,  or  his  solicitor  for 
him,  took  a  different  view  of  the  circumstances, 
in  which  view  we  are  of  opinion  that  he  was 
entirely  in  the  wrong.  To  this  view  he  has  since 
adhered,  and  his  persistency  is  excused  upon  the 
groimd  that  the  question  which  was  at  the  DOttom 
of  the  diserence  was  one  of  principle.  Now  I 
have  found  in  my  experience  that,  when  it  is  con- 
tended that  a  question  is  one  involving  deep 
principle,  it  is  really  a  question  of  which  the 
decision  does  nnt  greatly  affect  the  parties  them- 
selves, but  one  which,  they  say,  will  be  of  immense 
importance  to  other  parties.  Ih  the  result  a 
question  of  principle  ortdn  turns  out  to  be  nothing 


more  in  reality  than  a  question  of  costs.  The 
official  receiver  took,  in  the  first  instance,  a 
different  position  from  that  which  has  been  taken 
for  him  nere,  and  apparently  did  demand  an 
undertaking  from  the  trustee  as  a  condition  pre- 
cedent to  handing  over  the  property,  bat,  in  a 
letter  ot  the  24tn  Oct.,  he  retired  from  that 
position,  and  intimated  that  he  would  be  willing 
to  accept  a  first  charge  upon  the  assets.  This 
offer  was,  however,  not  accepted,  perhaps  because 
there  was  so  deep  a  onestion  of  principle  involved, 
apd  the  matter  was  brought  before  this  court  for 
decision.  With  regard  to  the  order  of  the  Coonty 
Court  judge,  we  think,  with  all  due  respect,  thi^ 
it  was  not  expressed  in  clear  afid  intelUgibk 
language,  and  that  the  order  ought  to  be  varied 
in  the  manner  I  have  indicated.  For  it  is  dear 
that  the  position  of  the  official  receiver  was 
very  similar  to  that  of  a  receiver  and  manager 
in  the  Court  of  Chancery,  and  it  is  qnite  clear 
that  under  such  circumstfuices  as  these  a  receiver 
in  the  Court  of  Chancery  would  be  entitled  to  be 
paid  out  of  the  first  assets  which  came  to  hand. 
With  regard  to  the  question  of  costs,  we  think 
that  the  trustee  has  been  altogether  wrong  from 
beg^inning  to  the  end.  The  case  onght  never  to 
have  come  into^  the  court  below,  and  certainly 
ought  never  to 'have  been  bronght  into  this  eoort. 
The  trustee  must  therefore  pay  the  costs  in  this 
court  and  tn  the  court  below. 

Cave,  J. — I  am  entirely  of  the  same  opinion. 
Order  varied  accordingly. 

Solicitor,  the  Board  of  Trade  SolieUor. 
Solicitor   for   trustee,    A.  Seott    Lateton,  for 
Bointon  and  Foster,  of  Leeds. 


Thur$day.  Dee.  4, 1884. 
(Before  Mathew  and  Cave,  JJ.) 
Aesen  v.  Deacok.  (a) 

Secured  ereditor^Amendment  of  proof — /^meal — 
Tioentv-one  day»—B.  8.  C,  Order  LVltf.,  r.  l.j 
— BighU  of  tecond  mortgagee — Banknmtcy  AH 
1883,  tehedule  2— Bufe*  11,  12,  13,  and  15— 
Truttee  appearing  ieiihowt  tuttiee—CoiU. 

Upon  a  technical  ohjedion  to  the  efeet  ikai  an 
appeal  agaimt  the  decition  of  a  County  Court 
judge  had  not  been  hroughi  within  twenty-one 
days  prescribed  by  Order  LVIIL,  r.  15,  the  Court 
eledM,  in  doubt  whether  the  potting  of  the  notire 
of  appeal  on  the  twenty-first  day  wcu  suj^ieitt, 
to  exercise  ihe  power  of  extending  the  time  given 
by  rule  112  </  tlie  Bankruptcy  Bulea  188$,  ami 
hear  the  appeal. 

Upon  a  contention  that  the  provisions  of  schedide  i 
of  the  Bankruptcy  Act  1883  eon«emtn;  ike 
amendment  of  proof  by  a  secured  creditor  eotdd 
not  have  been  intended  to  apply  in  eases  where 
the  amendment  of  the  proof  wouU  affect  the 
interests  of  a  second  mortgagee,  and  where  torn' 
person  other  iluta  the  first  secured  creditor  and 
the  trustees  are  interested  : 

Held,  that  this  contention  could  not  he  upheld. 

Held,  further,  the  trustee  having  appeared  .without 
being  served  with  notice  of  appeal,  that  the 
trustee  could  not  be  alUnced  his  eotts. 

This  was  an  appeal  against  an  order  made  by  the 
County  Court  ]udge  of  Staffordshire,  sitting  at 


(a)  BqporMd  by  J.  E.  TmcByr,  Bu^Burial 
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Bnnlem,  on  the  27th  Ang.  1884,  allowing  a 
secured  creditor  to  amend  the  proof  formallj 
tendered  by  him  to  the  trustee  in  tlie  bankrupted 
of  Arden.  The  appeal  was  lodged  by  the  sister 
of  the  bankrupt,  who  held  a  second  mortgage  on 
the  property  of  the  bankrupt.  It  was  entered  on 
tihe  l7th  Sept.,  and  on  the  same  day  a  copy  of  the 
notice  of  appeal  was  sent  to  the  rc;g^trar  of  the 
Connty  Court  of  Stafford  by  post,  and  to  the 
respondent  at  his  place  of  abode. 

'nie  bankrupt,  a  brewer,  had  purchased  his 
brewery  from  tne  respondent  for  30,0002.,  of  which 
18,8002.,  was  allowed  to  remain  unpaid  and  secured 
to  the  respondent  by  a  mortgage  upon  the 
premises,  upon  the  terms  that  the  mortgagor 
should  pay  to  the  mortgagee  a  sum  of  2OO02.  on 
the  24(h  Dec.  1883.  Upon  default  of  the  mort- 
gagor, the  mortgagee  sued  him  upon  the  above- 
mentioned  covenant  in  the  mortgage  deed,  and 
the  mor^agor  filed  his  petition  in  bankruptcy. 

At  the  time  of  the  bankruptcy  the  appellant, 
a  sister  of  the  bankrupt,  had  also  a  mortgage 
npon  the  brewery  premises  for  35002.  or  there- 
ammta. 

At  the  first  meeting  of  creditors  Deacon  proved 
for  30002.,  estimating  the  valne  of  his  security  at 
16,0001.  SubseqnenUy  he  desired,  to  amend  his 
proof,  and  the  County  Court  judge  allowed  him 
to  do  BO  on  the  ground  that  the  first  proof  had 
been  made  under  a  bond  fide  misapprehension  of 
the  value  of  the  property. 

Against  this  decuion  the  second  mortgagee, 
Jfias  Louisa  Arden,  appealed. 

Biffham,  Q.G.  (with  him  Boddam)  for  Deacon. — 
I  wish  to  take  a  preliminary  objection.  The 
twenty-one  days  within  which  an  appeal  must  be 
broogbt  under  B.  &  C,  Order  LYlII.,  r.  15,  had 
expired.  The  rule  is,  that  notice  of  appeal  must 
be  given  within  twenty-one  days,  and  triat  at  the 
same  time  notice  must  be  g^ven  that  the  appel- 
lant does  not  wish  for  a  hearing  of  the  appeal 
sooner  than  four  days  from  that  time.  This  is  for 
tiie  pnrpoee  of  allowing  time  for  the  hearing  of 
the  argument.  As  a  matter  of  fact  this  notice 
of  apperki  did  not  reach  us  until  the  18th  Sept., 
and  the  twenty-one  days  expired  on  the  17th,  The 
practice  is  established : 

SgparU  FHMy,  86  L.  T.  Bsp.  N.  8.  46;  L.  B«.  4 

Ch-Div.  794;  aadin 
Sm  parte  Saffwy,  85  Ii.  T.  B«p.  N.  &  715 ;  4  Ch.  Div. 

ILiTHXW,  J. — We  do  not  feel  sure  whether  the 
posting  was  not  sufficient,  and  therefore,  under 
the  circamstanoes,  we  will  exercise  our  power  of 
extending  the  time. 

Cooper  WiliU,  Q.G.  (with  him  Plumptre)  for 
the  appellant. — ^The  case  is  one  of  mistake  in 
valuing  a  secority,  and  my  client  has  been  injured 
iy  the  allowance  of  an  amendment.  My  client  is 
a  second  mortgagee,  and  that  fact  may  have 
BOtne  influence  in  determining  the  construction 
which  your  Lordships  will  put  npon  the  rules 
relating  to  the  amendment  of  proof  by  secured 
creditors.  These  are  contained  in  schMule  2  of 
the  Bankruptcy  Act  1883,  under  the  heading 
"  Proof  by  Secured  Creditors,"  and  especially  in 
rules  9,  11,  12,  13,  and  15  of  that  schedule.  I 
admit  that  the  new  Act  gives  far  g^reater  powers 
of  amendment  to  securea  creditors,  but  it  cannot 
have  been  intended  to  apply  these  rules  in  cases 
in  which  tlwre  are  second  mortgagees. 


Mathew,  J. — Mr.  Willis's  contention  amounts 
to  this,  that  the  rules  do  not  apply  where  there 
are  other  mortgagees  besides  the  secured  creditor. 
I  am  satisfied  that  that  contention  cannot  be 
allowed  to  prevail,  and  that  the  second  mortg^agee 
has  no  sucn  right  or  interest  as  is  claimed.  The 
first  mortgagee  cannot  be  excluded  from  his 
rights. 

Cave,  J.— I  am  entirely  of  the  same  opinion. 

Atpland  for  the  trustee. — ^The  trustee  has  not 
been  served  with  notice  of  the  appeal,  but  it  was 
necessary  for  him  to  be  represented  at  this  hear- 
ing, and  I  ask  for  his  costs. 

Mathew,  J. — We  refuse  to  give  them;  he  had 
no  right  to  come  hero  without  being  served  with 


notice. 


Appeal  ditmiseed  toUh  edits. 


Solicitors  for  the  appellant,  Jennings,  Son,  and 
Burton. 

Solicitors  for  the  respondent,  Athurrt,  MorrU, 
Crisp,  and  ^o. 

Solicitors  for  the  trustee,  Ihiffield  and  Bruty. 


OBOWV  CA8SS  aStSSTBD. 

Nov.  29  tmd  Bee.  20, 1884. 

(Before  Lord  Comkidge,  C.J.,  Gbovb,  J.,  Huddu- 
sTox,  B.,  Makistt  and  Mathew,  J  J.) 

Beg.  v.  Powell,  (a) 

False  pr^ences—ObtaiiHng  premium  on  policy  of 
insurance — Policy  treated  as  lapsed — Suppression 
of  material  facts — Knowledge  by  prisoner  (^ facts 
which  tvould  have  prevented  payment — ^lfi«- 
representtUion  by  conduct. 

P^  an  agent  of  a  life  assurance  compai^,  received 
from  V.  the  premium  for  the  year  1883  to  ISM, 
on  a  ooUcy  effected  by  V.  wUk  the  eompaniy 
in  1881,  but,  instead  of  givimf  V.  the  q^SeteU 
receipt,  gave  him  an  informal  receipt,  appropriated 
the  money  and  returned  the  official  tveetirf  toftke 
company,  who  treated  the  policy  as  lapsed. 

On  the  ith  April  1884,  P  ca22M2  on  Y.  for  the 
premium  for  the  year  1884  to  1885.  V.  being 
then  unable  to  pay,  P.  called  aaain  on  iXst^Avru, 
the  days  of  grace  allowed  by  the  policy  having  to 
the  knowledge  of  V.  eirpired  on  the  15th  AprU, 
and  told  V.  that  payment  on  that  day  "  would  ba 
effectual,"  and  V.  understood  iluU  P.  was  to 
"  apply  to  the  company  to  let  the  policy  go  on." 
The  company  were  in  the  halnt  ofaUowing  lapsed 
policies  to  be  revived,  upon  thepaiyment  of  over' 
due  premiume ;  and  upon  the  representeUions  thus 
made  by  P.,  V.  paid  him  a  sum  ^  money.  Upon 
a  case  reserved  at  the  trial  of  an  indietmint  whieh 
charged  P.  with  having  obtained  this  sum  of 
money  by  false  pretences  : 

Held,  by  the  majority  of  the  court,  that  P.'s  conduct 
on  the  7th  and  21f(  April  amounted  to  a  repre- 
sentation that  the  policy  had  not  lapsed  nor 
become  void,  and  that  he  had  authority  to  say  that 
the  payment  on  the  2\st  uMuld  keep  the  poUay 
alive  for  another  year,  and  that  there  was,  there- 
fore, sufficient  evidence  to  support  the  eotwietioH. 

Grove  and  Manisty,  JJ.  dissentientibus,  on  the 
ground  that  the  payment  ofthepremiuim  in  1883 
to  P.,  as  agent  of  the  company,  was  a  payment  to 
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tAe  company,  and  thai  the  policy  had  not  there- 
fore lapsed  or  become  void,  except  so  far  at  both 
V.  and  P.  knew  that  it  had  lapsed  on  the  Ibth 
AprU. 
Case  Btated  by  the  Becorder  of  Grantham,  which 
WB8  as  follows : — 

At  the  quarter  sessions  for  the  borough  of 
Grantham,  held  before  me  on  the  31st  Oct.  1884, 
the  defendant,  Walter  Powell,  was  tried  for 
obtaining  money  under  false  pretences  from  one 
Dayid  Yellam. 

The  indictment  charged  that  Walter  Powell,  on 
the  2l8t  April  1884,  unlawfully,  knowingly,  and 
designedly  did  falsely  pretend  to  one  David 
Vellam  that  a  certain  policy  of  insurance  on  the 
life  of  the  said  David  Vellam,  effected  with  the 
Western  Counties  and  London  Life  Assurance 
Company  at  Plymouth,  of  which  company  the 
said  Walter  Po-^ell  was  then  agent,  was  then  in 
full  force  and  existence  and  not  lapsed  nor  become 
void,  and  that  the  current  year's  premium  thereon 
was  then  due  and  payable,  and  that  he.  the  said 
Walter  Powell,  as  an  agent  of  the  saio  company, 
was  then  entitled  to  receive  the  same  premium 
from  the  said  David  Vellam,  W  means  of  which 
said  false  pretences  the  said  Walter  Powell  then 
and  there  unlawfully,  knowingly,  and  designedly 
did  obtain  from  the  said  David  Vellam  a  certain 
sum  of  money  amounting  to  the  sum  of  31. 2s.  8d. 
the  moneys  of  the  said  David  Vellam,  with  intent 
thereby  then  to  defraud,  whereas  in  truth  and  in 
fact  the  said  policy  of  insurance  on  the  life  of  the 
said  David  Vellam  was  not  then  in  existence,  but 
had  lapsed  and  become  void,  nor  was  the  premium 
for  the  then  current  year  due  and  payable,  nor 
■was  the  said  Walter  Powell  entitled  to  receive  the 
same  premiums  from  the  said  David  Vellam  as 
he  the  swd  Walter  Powell  did  then  so  falsely 
pretend  to  the  said  David  Vellam  as  aforesaid,  and 
the  said  Walter  Powell  at  the  time  he  so  falsely 
pretended  aa  aforesaid  well  knew  the  said 
pretences  to  be  false,  &c. 

The  defendant  was  an  agent  to  the  Western 
Gonnties  and  London  Life  Assurance  Company, 
his  business  was  to  obtain  applications  for  policies 
of  insurance,  and  also  to  collect  the  annual 
premiums  due  from  persons  insured  in  the  com- 
pany ;  for  these  services  he  was  paid  by  commis- 
sion. 

The  said  David  Vellam  had  in  the  year  1881 
insured  his  life  in  the  said  company  through  the 
agency  of  the  defendant  at  an  annual  premium  of 
4*.  1«.  Sd.  The  premium  on  the  policy  of  insurance 
was  payable  annuailly  on  the  1st  April. 

By  the  terms  and  conditions  indorsed  on  the 
back  of  the  said  policy  it  was  provided  that  it 
should  become  .void  if  any  yearly  or  half-yearly 
premium  should  be  in  arrear  for  the  space  of 
fifteen  days. 

By  a  memorandum  at  the  foot  of  the  said  terms 
and  conditions  notice  was  g^ven  that  no  renewal 
receipt  for  any  policy  would  be  regarded  by  the 
company  as  a  valid  except  the  usual  receipt  issued 
from  the  office  and  signed  by  two  directors  and 
the  seoTetary. 

It  was  the  duty  of  the  defendant  to  receive  from 
the  said  David  Vellam  the  premiams  as  they 
.  annually  fell  due.  For  this  purpose  he  was 
intrusted  each  year  with  the  company's  form  of 
receipt  duly  signed,  and  it  was  his  duty  on  pay- 
ment of  the  money  to  sountersign  this  receipt  and 
hand  it  orer  to  the  assured. 


In  the  beginning  of  April  1883  the  said  David 
Vellam  duly  paid  ais  premium  to  the  defendant 
and  received  from  him  in  acknowledgment  aa 
informal  receipt  signed  by  the  defendant.  Vellam 
several  times  asked  for  the  official  receipt,  but  the 
defendant  always  made  excuses  for  not  giving;  it. 

The  defendant  did  not  account  to  the  companj' 
for  the  premium  of  1883,  and  returned  the  officiu 
receipt  to  the  company  to  be  cancelled.  The 
company  thereupon  treated  the  policy  as  lapsed. 

On  the  7th  April  1884  the  defend^t  called  on 
Vellam  saying  that  he  hod  called  for  the  premium 
due  on  the  1st  April  for  the  year  1884-5.  Vellam 
replied  that  he  was  xmable  to  pay  then,  as  ha  had 
not  the  money,  but  that  he  hoped  to  be  able  to 
obtain  the  money  before  the  15th  April. 

On  the  21st  April  the  defendant  again  called 
on  Vellam  for  the  premium.  Vellam  then 
paid  the  defendant  the  sum  of  31.  2s.  _  8d.  on 
account.  It  was  in  respect  of  the  obtaining  of 
this  sum  that  the  defendant  was  indicted. 

On  the  21  st  April  the  days  of  grace  had  expired. 
Vellam  was  aware  of  this.  He  considered  that 
hia  policy  had  been  in  force  up  to  the  15th  ApriL 
The  defendant  told  him  that  tne  payment  on  th» 
2l8t  April  "would  be  effectual."  Vellam  also 
understood  that  the  defendant  was  to  "  ^Vf^  ^ 
the  company  to  let  the  policy  go  on."  These 
were  in  Vellam's  language  the  inducements  which 
led  him  to  pay  the  3J.  2s.  8d.  to  the  defendant. 

The  company  were  in  the  habit  of  allowing 
lapsed  policies  to  be  revived  on  the  payment  6f 
overdue  premiums  provided  they  were  satisfied  as 
to  the  state  of  the  health  of  the  assured. 

There  was  no  evidence  before  me  to  show  what 
in  such  cases  were  the  duty  and  authority  <rf  Uieir 
agents. 

It  was  contended  by  the  defendant's  counsel 
that  there  was  no  evidence  to  show  that  the' 
money  had  been  obtained  through  the  pretence 
charged  in  the  indictment,  or  through  any  mis- 
representation of  existing  facts. 

I  ruled  that,  if  the  defendant  represented  to 
Vellam  that  he  had  power  to  receive  the  pfqrmeofe 
of  the  21  et  April  1^4  as  a  practically  e&ctoal 
payment  of  the  annnal  premium  on  the  pi^cy, 
and  that  he  thereby  induced  Vellam  to  pay  the- 
31.  2g.  8d.,  such  representations,  if  false  to  the 
knowledge  of  the  defendant,  would  be   a    false 

?retence  within  the  terms  of  the  indictment,  and 
so  directed  the  jury. 

The  prisoner  was  convicted,  and  I  passed  a 
sentence  of  six  months'  imprisonment  with  hard 
labour,  but  respited  execution  of  the  judgment 
and  discharged  the  defendant  on  recognisance  of 
b?il  to  render  himself  in  execution. 

The  questions  for  the  opinion  of  the  court  are : 

1.  Whether  I  onght  to  have  directed  a  verdict 
of  not  guilty. 

2.  Whether  my  direction  to  the  jury  was 
incorrect. 

If  the  court  answer  either  of  these  questions  ia 
the  affirmative  the  conviction  is  to  be  quashed ; 
otherwise  to  stand  affirmed. 

GiisKBT  Georck  Eekkkdt, 

14th  Nov.  1884.  Becorder  of  Grantham. 

LindseU  (with  him  Waddy,  Q.C.),  on  behalf  of 
the  defendant,  submitted  that  there  was  no 
evidence  to  support  the  indictment  with  which 
the  defendant  was  charged ;  and  contended  that 
the  company,  by  their  agent,  having  been  paid 
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the  premium  for  the  year  1883  to  1884,  the  poli<^, 
although  treated  aa  lapsed,  had  not  in  fact  lapsed. 
Tte  question  was,  whether  on  the  21  st  April  1^4 
the  defendant  knew  that  the  policy  had  in  fact 
lapsed,  and,  inasmuch  as  the  policy  had  not  lapsed, 
he  could  not  possibly  be  convicted  of  falsely  pre- 
tending that  it  had  not  lapsed.  The  prosecution 
'were  driven  to  rely,  in  support  of  the  indictment, 
rrrxm  the  conduct  of  the  defendant,  and  whatever 
the  defendant  knew  with  regard  to  the  policy,  no 
eondnct  of  his  which  represented  that  which 
proved  to  be  in  fact  true  could  be  held  to  be  a 
xalse  representation;  and,  with  regard  to  the 
representation  as  to  his  authority  to  receive  the 
tnreminm,  if  the  policy  had  not  in  fact  lapsed, 
he  was  the  person  entitled  as  agent  of  the  company 
to  receive  it,  and  was  G:nilty  of  no  false  pretence. 

Ctur.  adv.  vidt. 

Dee.  20. — Manisty,  J. — This  is  an  indictment 
'which  charges  the  defendant  with  ha'ving  on  the 
2l8t  day  of  April  1884  obtained  a  sum  of  money 
from  one  Vellam  by  means  of  certain  false  pre- 
tences. It  is  necessary  to  state  the  circumstances 
nzider  which  the  false  pretences  are  alleged  to 
'have  been  made.  Before  doing  so,  however,  I  may 
8^  that  the  defendant  was  an  agent  to  the 
Western  Counties  and  Life  Assurance  Company 
for  obtaining  applications  for  policies  of  insurance 
and  for  collecting  the  annual  premiums  due  from 
persons  insured  in  the  company ;  and  it  was  his 
duty  to  receive  from  Yellom  the  premiums  as  they 
annually  fell  due  upon  a  policy  which  Vellam  had 
effected  'with  the  company.  The  charge  against 
the  defendant  is  that  on  the  21st  April  1884  he 
falsely  pretended  to  Vellam  that  a  premium  was 
doe  mna  Vellam  on  his  policy  for  the  year  1884 
to  1885 ;  that  such  policy  was  in  full  force  and 
existence  and  not  lapsed  nor  become  void;  and 
that  he  was  entitled  to  receive  that  premium. 
By  means  of  this  alleged  false  pretence  he  is 
charged  with  having  obtained  the  sum  of  31.  2s.  8d. 
on  the  21st  April  11^4  from  Vellam.  Now,  can 
this  charge  he  sustained?  The  question  is 
whether  any  representations  were  made  by  the 
defendant  to  vellam  which  were  false  to  the 
knowledge  of  the  defendant  but  not  to  the  know- 
ledge of  Vellam,  by  means  of  which  Vellam  was 
induced  to  make  the  payment — the  facts  being 
that  in  April  in  the  previous  year  the  defendant 
had  received  from  Vellam  the  premium  on  his 
policy  for  that  year,  and  had  not  accounted  to  the 
company  for  it,  he  having  given  to  Vellam  an 
informal  receipt,  and  returned  the  official  receipt 
to  the  company  to  be  cancelled.  By  the  terms  of 
the  policy  no  renewal  receipt  for  any  policy  would 
be  regarded  by  the  company  as  valid  except  the 
'nsnal  receipt  issued  from  the  office,  and  whether 
the  defendant  embezzled  the  money  he  received 
or  not  is  not  befora  us.  It  is  found,  however, 
that  it  ■was  the  duty  of  the  defendant  to  receive 
the  premiums  as  they  annually  fell  due,  and  what 
are  the  facts  with  regard  to  the  alleged  false 
-pretence  ?  On  the  7th  April,  -within  the  days  of 
grace,  the  defendant  called  on  Vellam  for  the 
premium  due  on  the  1st.  Vellam  replied  that  he 
was  unable  to  pay  then  as  he  had  not  the  money, 
but  he  hoped  to  be  able  to  obtain  it  before  the 
'15th  April,  when  the  days  of  grace  would  expire. 
There  is  no  false  pretence  there,  and  the  premium 
'for  the  previous  year  had  been  paid  to  the 
autborisea    agent    of   the    company,    but   not 


accounted  for  by  him.  In  my  opinion,  that  pay- 
ment in  1883  was  a  good  payment  as  against  the 
company  and  the  policy  was  in  forco  on  the 
Ist  April  1884.  It  is  only  by  compounding  what 
may  have  been  an  offence  in  1883  with  what  may 
have  been  an  offence  in  1884,  namely,  the  embezzle- 
ment, if  such  it  was,  of  the  two  premiums,  that 
this  charge  is  attempted  to  be  substantiated. 
But  embezzlement  is  not  the  charge  with  which 
the  defendant  is  indicted.  The  only  day  on  which 
it  is'  said  that  any  false  pretences  were  made  'was 
on  the  2l8t  April,  when  the  defendant  again  called 
on  Vellam.  On  that  day  Vellam  paid  the  defen- 
dant not  the  whole  amount,  but  SI.  2s,  8d.  on 
account,  and  it  is  in  respect  of  that  sum  that  the 
defendant  is  indicted.  Now,  what  is  the  &lse 
pretence  P  And  here  is  where  we  come  to  what  is 
to  my  mind  the  essence  of  the  whole  pretence 
allied.  Did  he  make  any  false  pretence  to 
Veluun ;  if  so,  what  was  it  P  On  the  21st  April  the 
dajrs  ofgrace  had  expired.  Vellam  was  aware  of 
this.  He  'Was  a'ware  that  the  policy  had  lapsed, 
and  the  false  pretence  alleged  is  that  the  defen- 
dant falsely  pretended  that  the  policy  was  in  full 
force.  Both  parties  knew  it  had  lapsed.  Vellam 
"  considered  that  his  policy  had  been  in  force  up 
to  the  15th  April ;  the  defendant  told  him  that  the 
^mnent  on  the  2l8t? April  would  be  effectual" 
Effectual  for  whatP  And  that  must  not,  in  my 
judgment,  be  taken  'without  what  follows,  and  we 
must  not  pick  out  one  or  two  words  from  which 
to  arrive  at  it.  What  did  that  mean  P  Why,  that 
"  I,  the  agent,  will  undertake  that  the  policy  shall 
be  renewed.  "  There  is  no  such  charge  here,  how- 
ever ;  the  charge  is  that  he  falsely  pretended  that 
the  policy  was  in  full  f oroe.  Had  he  been  indicted 
for  fiilsely  pretending  that  he  could  get  the 
directors  to  renew  the  policy,  it  might  be  different ; 
bat  the  indictment  charges  him  -with  having 
falsely  pretended  that  he  was  entitled  to  receive 
the  premium.  So  he  was  entitled  to  receive  it, 
but  subject  to  his  getting  the  approval  of  the 
directors  to  the  renewal  of  the  policy.  Vellam 
understood  that  the  defendant  was  to  apply  to 
the  company  to  get  the  policy  renewed.  He 
knew  that  unless  the  company  was  applied  to 
the  policy  would  not  be  renewed,  and  in 
Vellam's  language  "  these  wore  the  inducements 
which  led  him  to  pay  the  3{.  2s.  8d.  to  the  defen- 
dant." The  company  were  in  the  habit  of  allow- 
ing lapsed  policies  to  be  renewed  on  the  payment 
of  overdue  premiums,  provided  they  were  satisfied 
as  to  the  state  of  the  health  of  the  assured,  so 
that  both  parties  knew  that  all  that  could  be  done 
was  to  net  the  directors  to  consent  to  the  renewal 
of  the  policy.  Upon  the  state  of  facts  applied  as 
I  apply  them,  I  am  at  a  loss  to  see  how  there  can 
be  any  evidence  of  a  false  pretence  as  charged  in 
the  indictment.  It  may  be  he  is  liable  to  be 
indicted  for  embezzlement  at  this  moment,  if  he 
put  the  premiums  into  his  pocket,  but  that  is 
another  thing.  I  am  of  opinion  that  this  convic- 
tion cannot  be  sustained,  upon  the  evidence,  and 
I  also  think  that  there  was  a  misdirection  on  the 
port  of  the  learned  recorder.  Hi.s  direction  to  the 
jnry  was  this :  "  I  ruled  that  if  the  defendant 
represented  to  Vellam  that  he  had  power  to 
receive  the  payment  of  the  21st  April  1884  as  a 
practically  effectual  payment  of  the  annual 
premium  on  the  policy,  and  that  he  thereby 
induced  Vellam  to  pay  the  31.  2s.  8d.,  such  repre- 
sentations, if  false  to  the  knowledge  of  the  deien- 
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dant,  irould  be  a  false  pretence  witbin  tbe  terms  ' 
of  the  indictment."  Now,  the  defendant  received 
that  pavment,  as  it  is  fonnd,  subject  to  the 
spproTal  of  the  directors  ;  it  is  found  that  he  did 
not  take  it  as  "  a  practically  effectnal  payment," 
and  that  he  could  only  intercede  with  the  directors. 
I  think  that  that  was  a  misdirection,  and  that 
upon  both  these  grounds  the  conviction  cannot 
be  sustained. 

HussLESTON,  B. — I  regret  that  I  am  nnable  to 
~  agree  with  xaj  brother  Manistv.    The  facts  appear 
to  be  these :  that  Vellam  in  1881  insured  in  this 
o£Eice  through  the  defendant.    I  presume  that  all 
the  premiums  were  paid  until  the  month  of  April 
1883,  and  in  that  month    Yellam  paid    to   the 
defendant  the  amount  of  the  premium  then  due, 
an4  I  agree  with  my  brother  Manisty  that  the 
payment  may  have  bieen  effectual ;  but  the  defen- 
dant  embezzled  that  money — at  any  rate,  he  failed 
to  pay  it  to  the  company ;  and  wliat  I  must  now 
consider  is  what  the  company  did  in  that  state  of 
things.    Yellam  having  paid  the  monev  to  the 
defendant,  the  defendant  appropriated  it  to  his 
own  use,  and  returned  the  official  receipt  to  the 
company  to  be  cancelled.    That  receipt  is  a  doca- 
ment  signed  by  two  of  the  directors    and    the 
secretary,  and  delivered  to  the  defendant  in  order 
that  he  might  deliver  it  to  Yellam;  anditisfound 
as  a  fact  that  the  defendant,  having  embezzled 
tbe  monej^i  in  order  to  conceal  the  embezzlement 
did  not  give  the  receipt  to  Yellam,  but  returned 
it  to  the  company,   who  treated   the  policy    as 
laroed.    Now,    the    defendant    knew    that    the 
policy  had  been  treated  as  lapsed,  but  Yellam  did 
not  know  that ;  and  when  the  defendant  came  to 
Vellam  on  the  7th  April  1884,,  Yellam  did  not 
know  that  the  company  had  treated  the  policy  as 
lapsed.    Consequently,  when  the  defendant  called 
for  the  premium  on  that  day,  Yellam  was  under 
the  impression  that  his  pohey  was  in  full  force 
and  existence.    Not  being  in  a  position  to  pay  on 
the  7th  April,  on  the  21st  April  the  defendant 
comes  again  to  Yellam,  and  at  that  time  the  policy 
of  1883  had  lapsed,  and  there  was  no  poucv  in 
existence  of  1884.    Now,  what  did  the  defendant 
really  represent  when  he  came  thenP  He  repre- 
sented this,  that  "your  policy  is  in  existence, 
although  the  days  of  grace  have  expired,  and  if 
you  pay  me  now  your  payment  will  be  eflEectual." 
Effectual  for  what  P    Why,  a  policv  for  the  year 
1884  to  1885,  when  the  defendant  knew  there  was 
no  policy  of  that  date.    "  If  you  pay  it  now,  you 
will  be  able  to  keep  the  policy  in  existence,  and  I 
am  authorised  to  say  so.      He  was  not  authorised 
to  say  so,  and  when  I  look  at  the  charge  in  the 
indictment,  that,  in  my  opinion,  is  supported  in 
every  way  by  the  evidence.    The  company  had 
done  all  they  could  to  make  the  policy  a  lapsed 
policy,  for  they  had  toeated  it  as  a  lapsed  policy. 
The  defendant  said  that  a  payment  made  on  the 
2l8t  April  "would  be  effectnal ;  "  that  is  to  say,  he 
represented  that  the  current  premium  was  then 
due,  whereas  it  was  not  then  due,  and  he  further 
represented  that  he  was  entitled  to  receive  the 
premium.    He  was  not  entitled  to  receive  the 
premium  when  the  policy  of  1883  had  lapsed,  and 
how  could  he  be  autnorised  to  receive  the  premium 
of  1884  under  such  circumstances  P      Then,  as 
to  the  question  whether  the  learned  recorder  mis- 
directed the  jury,  what  is  the  meaning  of  "a 
practically    effectual   payment  P"    That,  in    my 
opinion,  was  to  say  that  the  payment  would  prac- 


tically be  sufficient  to  keep  the  policy  alive,  not- 
withstanding that  the  days  of  grace  had  teciini. 
It  is  not  necessary  that  the  representation  snould 
be  made  in  actual  words.  In  Beg.  v.  Qile$ 
(34  L.  J.  50,  M.  C.),  Blackburn,  J.  said,  "  It  is  not 
requisite  that  the  false  pretence  should  be  made 
in  express  words  if  the  idea  is  conveyed."  What 
is  the  idea  which  is  conveyed  from  the  words  used, 
and  the  conduct  of  the  defendant  hereP  It  ig 
that  "  I  can  |put  yon  in  the  same  position,  if  m 
pay  this  money,  as  you  would  have  been  in  had 
the  policy  not  lapsed."  In  my  opinion,  there  vas 
no  misdirection,  and  the  false  pretence  with  whick 
the  prisoner  was  charged  is  fully  sustained  by 
the  evidence,  and  the  conviction  was  therefore 
right. 

Gbove,  J. — I  agree  in  this  case  with  my  brother 
Manisty.  It  appears  to  me  that  the  defendant  ii 
not  shown  to  have  been  guilty  of  the  false  pretence 
alleged  in  the  indictment.  Now,  what  are  the 
requisites  which  are  necessary  in  order  to  snstam 
an  indictment  for  false  pretences  P  Thej  are^ 
first,  that  the  representation  is  false  in  fact; 
secondly,  that  it  is  false  to  the  knowledge  of  the 
person  making  it ;  and,  thirdly,  that  the  goods  or 
money  were  obtained  by  reason  of  the  faltt 
pretence.  Now.ijwas  the  pretence  here  blse  in 
fact,  if  taken  to  refer  to  we  policy  of  1883  P  I 
think  that  tlie  'alleged  pretence  was  true,  bectnae 
in  1883  to  1884  the  policy  had  not  lapsed,  and 
I  agree  with  my  brother  Manisty  that,  although 
the  defendant  did  not  give  the  official  receipt,  ^et 
that,  he  being  the  authorised  agent  to  reoem 
moneys,  that  payment  was  a  good  one,  and  an 
action  could  have  been  sustained,  had  Yellam  died 
during  that  year,  to  recover  the  amount  for  which 
he  was  insured  under  the  policy.  Now,  it  ia  said 
that  at  the'  foot  of  the  policy  notice  is  givea 
"  that  no  renewal  receipt  tor  any  policy  womdU 
regarded  by  the  company  as  valid  except  die 
usual  receipt  issued  from  the  office  and  si^ied  by 
two  directors  a;id  the  secretary."  It  may  oe  that 
they  would  not  accept,  for  the  better  regalationof 
their  business,  as  evidence  of  any  renewal  anf 
receipt  except  the  officiid  receipt.  But  would  thai 
free  themP  Suppose  that  the  defendant  had 
received  a  premium  in  due  time,  and  had  said  he 
could  not  give  the  official  receipt  for  it,  as  he  had 
left  such  receipt  in  his  office,  and  had  tiien 
absconded.  Could  not  Yellam's  repreeentatiytt 
have  recovered  under  the  policy,  in  the  case  of  hi» 
death  during  the  year,  in  respect  of  which  that 
premium  was  paid  P  My  brother  Manisty  agrea 
with  me  that  tney  could,  and  I  do  not  understand 
my  brother  Huddleston  to  disagree  with  that.  It 
is  an  imjxirtant  fact,  and  it  is,  in  my  opinioo,  * 
fact  that  the  poUcy  of  1883  had  not  lapsed.  Then, 
what  is  the  false  pretence  allied  here?  'The 
representation  is  not  that  the  company  bad 
treated  the  policy  as  lapsed.  The  alleged  rqw- 
sentation  is  that  the  policy  had  in  fact  lapsed; 
there  is  no  allegation  that  the  defendant  fabiely 
pretended  that  the  company  had  treated  the  policy 
as  lapsed.  The  representation  alleged  was  that 
the  policy  was  "then  in  full  force  aSd  existence, 
and  that  he,  the  said  Walter  PoweU,  as  an  agent 
of  the  said  company,  was  then  entitled  to  receive 
the  same  premium. '  I  say  that,  as  far  as  the  year 
1883  to  1884  is  concerned,  that  represenUtion  was 
true.  Therefore,  if  he  made  that  representatioB, 
he  made  a  true  representation,  and  he  cannot  be 
indicted  for  that.    The  allegation  in  the  mdict- 
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ment  is  that  "  in  truth  and  in  tact  the  saidpolioy 
of  insnrance  on  the  life  of  the  said  David  Vellam 
was  not  then  in  existence,  bat  had  'lapsed  and 
become  void."    Bnt  if  the  defendant  said  what  he 
is  alleged  to  have  said  he  spoke  the  tmth,  and  I  do 
not  see  that  there  is  any  fal°e  pretence  as  alleged. 
It  is  the  false  representation  whereby  he  obtained 
the  sum  of  91.  2$.  8d.  in  respect  of  which  he  is 
indicted ;   and  I  know  it  is  said  by  my  brother 
Hnddleston  that  in  applying  for  the  premium  of 
1884  to  1885,  the  defendant  must  be  taken  to  have 
implied  that  the  policy  of  1883  to  1884  was  in 
existence.    Well,  if  he  did,  he  was  right ;  it  was 
not  void,  and  yon  cannot  make  a  thing  false  by 
joining  to  it  a  tmth.    It  is  possible  that  he  may 
have  repented,  or  it  may  have  been  by  oblivion  on 
his  part,  and  he  may  nave  subsequently  settled 
the  matter  with  the  company.    I  do  not  say  it  is 
probable,  I  say  it  is  possible.    As  t&r  as  the  year 
1883  to  1884  is  concerned,  we  do  not  know  whether 
the  policy  was  actually  treated  by  the  company  as 
lapsed.     Now,  we  go  on  to  the  year  1884  to  1q85. 
It  is  alleged  that  the  defendant, "  at  the  time  he 
so  falsely  pretended  as  aforesaid,  well  knew  the 
said  pretences  to  be  false."    Kow  the  preminm 
for  the  year  1883  to  1884  was  paid  by  the  defen- 
dant in  due  time,  bnt  an  informal  receipt  was 
given,  and  the  company  thereupon  treated  the 
policy  as  lapsed.  But  that  is  not  the  question ;  they 
only  treated  it  as  lapsed  upon  the  money  not 
being  given  to  them    by  tne    defendant.    Non 
eonitat,  if  the  money  had  been  nltimately  given 
to  them  they  would  have  continued  to  treat  the 
policy  as  lapsed.    I  think  that  they  could  not  in 
law  have  done  so.    Now,  the  conversation  was  in 
rrapect  of  the  renewal  of  the  policy  from  1884  to 
18&.    It  is  said  by  my  brother  Hnddleston  that 
the  calling  and  asking  for  the  premium  of  that 
year  was  a  pretence  that  the  policy  had  continued 
to  live  during  1883  to  1884.    I  will  assume  that 
that.may  be  considered  to  be  implied,  though  it  is 
a  strong  thing  to  do.   If,  then,  it  is  to  be  so  implied, 
the  policy  was  alive,  and  the  defendant  is  not  to  be 
indicted  for  that.    He  could  only  be  indicted  on 
the  ground  that  the  policy  had  really  lapsed,  and, 
therefore,  as  it  does  not  appear  that  it  had  lapsed, 
I  do  not  think  he  can  be  indicted  for  that  state- 
ment.    The  case  goes  on,  "  Yellam  replied  that  he 
was  unable  to  pay  then,  as  he  had  not  the  money ; 
bnt  that  he  hoped  to  be  able  to  obtain  the  money 
before  the  15tn  April.    On  the  21st  Apnl  the 
defendant  again  called  on  Yellam  for  the  pre- 
minm."   Now,  this  is  the  day  on  which  the  &Ise 
representation  is  alleged  to  hiave  been  made,  and 
that  is,  in  my  opinion,  another  reason  why  what 
happened  on  the  7th  April  cannot  be  brought  in. 
It  18  said  that  "  on  the  21  at  April  the  de^dant 
M^ain  called  on  Yellam  for  the  premium.    Yellam 
then  paid  the  defendant  the  sum  of  31.  2«.  8d.  on 
account.    It  was  in  respect  of  the  obtaining  of 
this  snm  that  the  defendant  was  indicted."    So, 
not  only  does  the  indictment  lay  the  offence  on 
the  2l8t  April,  bnt  it  is  fixed  on  that  day  by  this 
statement.    How,    then,    can  we    consider  what 
happened  on  the  7th  April  P  The  offence  is  not  a 
componnd  of  what  happened  on  the  7th  and  21st, 
bnt  of  what  he  is  assumed  to  have  said  by  his 
conduct  on  the  2lBt.    Now,  what  is  saidP     On  the 
2l8t  April  Yellam  knew  that  the  policy  had  lapsed  ; 
bnt  from  the  conduct  of  the  company,  as  stated  in 
the  case,  "  the  company  were  in  the  habit  of  allow- 
ing lapsed  policies  to  be  revived  on  the  payment 
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of  overdue  premiums."  Therefore,  though  legally 
lapsed,  according  to  the  practice  of  the  company, 
it  had  not  necessarily  lapsed,  because  it  was  the 
practice  of  the  company,  under  certain  circum- 
stances, to  continne  policies  ;  so  that,  though  it 
mi^ht  be  an  incorrect  term  to  nse  to  say  that  a 
policy  was  alive,  it  was  however,  not  necessarily 
a  false  statement  in  fact.  Now,  what  did  the 
defendant  actnallif  sayP  He  said  that  the  payment 
on  the  21st  Apnl  "  would  be  effectual. "  Suppose 
it  had  stopped  there.  Both  parties  knew  that 
the  policy  nad  lapsed,  but  they  both  knew  of  the 
habit  of  the  company.  The  real  representation 
was  that  it  "  would  be  effectual."  Now,  what  did 
Yellam  understand  P  "  Yellam  also  understood  that 
the  defendant  was  to  apply  to  the  company  to  let 
the  policy  go  on."  Can  anything  be  more  explicit 
than  that  P  Is  it  a  representation  that  the  policy 
had  lapsed  when  the  defendant  received  the  money 
for  the  very  purpose  of  applying  to  the  company 
to  let  the  policy  go  onP  The  representation 
alleged  is  that  the  poTicyhadactuallygone,andwa8 
irrevocable,  and  yet  that  the  defendant  represented 
it  as  still  existing,  and  is  that  allegation  proved 
by  these  facts  P  what  is  the  meaning  of  the  words 
"  wUl  apply,"  do  they  not  amount  to  an  assurance 
that  the  policy  is  not  alive,  but  that  he  will 
endeavour  to  make  it  alive.  "  The  time  for  the 
policy  has  expired ;  I  will  apply  to  the  company, 
and  I  have  no  doubt  the  company  will  renew,"  in 
effect  says  the  defendant.  It  seems  to  me  that 
the  evidence  wholly  fails,  whether  yon  take  what 
happened  on  the 7th  and21st  togetheror separately, 
to  make  up  a  false  pretence  as  charged  in  the 
indictment.  I  am  of  opinion,  therefore,  that  the 
offence  here  alleged  in  the  indictment  is  not  sus- 
tained, and  that,  though  the-defendant  may  have 
embezzled  the  money,  ne  is  not  guilty  of  the  false 
pretence  with  which  he  is  charged.  Suppose  that 
the  defendant  did  say  that  "  he  had  power  to 
receive  the  payment  of  the  2lBt  April  1884  as  a 
practically  effectual  payment  of  the  annual 
premium  on  the  policy,  "  he  only  meant  it  in  the 
sense  in  which  the  company  generally  renew  their 
policies,  as  found  in  the  case ;  and  I  do  not  see 
anything  in  the  case  to  show  that  that  would  bo 
false,  because  in  all  probability  it  would  be  true. 
I  am,  therefore,  of  opinion  that  the  direction  of 
the  learned  recorder  to  the  jury  was  wrong,  and 
that  the  conviction  should  not  be  affirmed. 

CoLXBiDOX,  C.J. — This  is  a  curious  example  of 
how  the  same  state  of  facts  may  produce  absolutely 
different  results  upon  educated  minds.  From 
the  commencement  of  the  case  I  have  had  no 
doubt  in  my  mind,  and  it  seems  to  me  to  be  » 
clear  case  of  false  pretences.  I  am  perfectly  con- 
tent to  take  what  my  brother  Grove  has  said  is 
necessary  to  constitute  the  offence  of  obtaining 
goods  or  money  by  false  pretence  to  be  requisite, 
and  I  agree  with  him  that  there  must  be  a  repre- 
sentation of  some  fact  which  is  not  only  untrue, 
bnt  which  is  false  to  the  knowledge  of  the  person 
making  it,  and  that  it  must  be  on  such 
representation  that  the  goods  or  money  are 
obtained.  I  do  not  gather  that  I  shall  be  stating 
what  is  unfair  if  I  state  this,  that,  whatever  the 
true  legal  effects  of  the  circumstances  down  to  the 
2l8t  April  1884  may  be,  the  person  who  parted 
with  his  money  on  that  day  was  unaware  of  those 
facts.  I  will  not  discuss  what  was  the  legal  effect 
of  the  oircumBtanoea  previous  to  that  date,  and 
whether  the  company  could,  or  could  not,  treat 
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the  policy  as  gone,  becanse  the  proper  receipt 
was  never  given.  Yellam  knew,  from  the  terms 
and  conditions  on  the  back  of  the  policy,  that  if 
the  premiums  were  in  arrear  for  a  certain  time 
the  policy  woold  become  void.  He  therefore 
knew  that  unless  he  did  what  he  ought  to  do,  and 
which  he  knew  he  had  not  done,  the  company 
mi^ht  treat  the  policy  as  gone.  So  far  as  the 
policy  of  1883  was  concerned,  he  believed  that  he 
bad  paid  the  premium,  and  that  the  company  had 
got  it.  The  tacts  were  otherwise,  and  it  is  said 
that  the  company  had  no  right  to  treat  the  policy 
as  0one.  It  may  be  so,  but  the  defendant  did 
not  jcnow  it ;  he  knew  that  he  had  not  given 
the  receipt  he  onght  to  have  given.  Now, 
the  facts  show  that  the  money  was  obtained 
by  reason  of  the  statement  made  nn  the  21st. 
When  the  premium  was  applied  for,  Yellam 
believed — a  belief  induced  by  the  statements  of  the 
defendant — that,  unless  the  company  chose  to  treat 
the  policy  as  lapsed,  it  was  still  a  good  and  valid 
policy.  The  company  had  treated  the  policy 
as  lapsed,  but  that  he  did  not  know  and 
the  defendant  did.  It  is  admitted  that,  supposing 
the  policy  was  not  in  existence,  that  may  be  a  false 
pretence,  because  it  was  the  obtaining  a  payment 
in  respect  of  a  policy  that  Yellam  beUeved  had 
continued  and  wan  continuing  in  existence.  To 
my  mind,  the  evidence  is  as  cogent  as  it  can  be, 
tliat,  had  the  defendant  told  the  truth,  it  cannot 
be  supposed  that  Yellam  would  have  parted  with 
his  money.  On  the  7th  April  Yellam  could  not 
pay  the  premium,  and  the  days  of  grace  expired 
on  the  loth.  Nothing  seems  to  have  taken  place, 
but  on  the  2l8t  the  defendant  calls  again.  It  is 
true  that  on  the  21  st  there  is  not  a  repetiti<m  in 
terms  of  the  representation  which  was  made  on 
the  7th ;  bat  the  representation  which  was  made 
on  the  2l8t  must  be  taken,  in  my  judgment,  as 
c<mnected  with  the  representation  which  was 
made  on  the  7th,  because,  without  considering  . 
the  representation  which  was  made  on  the  7th, 
the  representation  made  on  the  21st  would  have 
had  no  effect.  That  being  so,  on  the  21st  Yellam 
pays  the  defendant  this  money,  and  the  defendant 
t^ls  him  that  it  "  would  be  effectual."  What  is 
the  meaning  of  "  effectual "  nnder  the  circnm- 
stancesP  Surely  the  meauingis  that,  "  You  have  a 
policy  which  was  valid  up  to  the  15th.  This,however, 
IS  the  21st ;  but,  according  to  the  ordinary  course 
and  practice  of  the  office  in  which  the  policy  is,  if  you 
pay  me  this  money  your  policy  wiUgo  on.  It  is  as 
if  aman  comes  to  me  and  says,  "  You  pay  me  so  much 
nvouey,"  and  I  say,  "  If  I  do,  will  tliat  discbarge 
my  debt  P"  and  he  says,  "  Yes,  it  will."  The  defen- 
dant also  told  Yellam  that  he  must  communicate 
with  the  office,  and  that,  if  he  did,  the  policy  would 
be  effectual.  It  appears  to  me  that  the  conduct 
on  the  7th,  being  used,  as  it  must  be,  to  exjJain 
the  cwiduct  on  tfae2l8t,  there  was  conduct  on  the 
21st  sufficient  to  effect  the  representati(»i  that, 
the  policy  being  still  in  existence,  the  payment  on 
that  day  would  be  effectual  to  keep  it  alive.  Now, 
that  policy  had  for  ayear  been  treated  by  the 
company  as  lapsed.  That  fact  was  concealed  by 
the  defendant  from  YeUam,  and,  su^^tOBing  tht^ 
upon  that  reju-esentation  the  money  was  obtained, 
it  aj^ars  to  me  that  all  the  elements  <^  a  fake 
pretence  are  perfectly  made  oat.  It  is  said  that 
the  learned  Recorder  misdirected  the  jury  because 
he  told  them  that  "  If  the  de|endaBt  represented 
to  Yellam  that  he  had  power  to  receive  the  payment 


of  the  2l8t  April  1884  as  a  practically  effectaal 
payment  of  the  annual  premium  on  the  policy,  and 
that  he  thereby  induced  Yellam  to  pay  the 
31.  2a.  8dL,  such  representation,  if  false  to  the 
knowledge  of  the  defendant,  would  be  a  faJse 
pretence  within  the  terms  of  the  indictment."  He 
did  so  represent ;  and  can  anyone  qnestioD  tbmb 
the  facts  which  were  unknown  to  Yellam  were 
known  to  the  defendant,  and  that,  if  they  bad 
been  known  to  Yellam,  the  money  would 
undoubtedly  never  have  been  paid?  I  am  of 
opinion  that  there  was  no  misdirection.  I  agree 
that  it  is  very  likely  another  form  of  indictment 
would  have  biBen  a  sorer  and  better  mode  of  pn»- 
cedure,  for  it  seems  as  if  the  money  had  been 
embezzled.  The  result,  however,  is  that,  as  two 
of  my  learned  brothers  think  with  me  that  the 
conviction  should  be  affirmed,  thongfa  two  of  them 
think  that  it  should  not,  the  conviction  must  be 
affirmed. 

Mathew,  J.  formed  one  of  the  majority  of  the 
court,  but  was  absent  when  the  judgments  were 
delivered.  Convictum  c^^rmed. 

Solicitors  for  the  defendant,  Merediths  and  Co., 
a  for  A.  H,  Mtulofi,  Chatteris,  Cambridge- 
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CosBia  ENDUK.— At  p.  S26,  Srst  colonm.  Une  21  from  Ihe  top,  after 

"«ntag'"taBert»biit" 

Monday.  Od.  27. 1884^ 
^Before  Ba6gaj.i.at,  Bowks,  and  Fbt,  L.JJ.> 

SXITH  V.   LaKD  AMD  HoUSB  FbOFXBTT 
COKPOBATIOU.  (a) 

Vendor  and  purchaaer  —  Contract  —  Mitrepre- 
aenlalion — Independent  inqmry — Specific  fer- 
formanee — Re»e%teion  of  eofUrael. 

Tke  plai*t^»  adveriited  for  sale  5y  audio*  aM 
hotel,  stated  in  tke  partieidars  to  be  held  (y  a 
"moat  demrable  tenant."  The  defendant*  aent 
their  secretary  down  to  uiaped  the  property  and 
repoH  thereon.  The  seerdary  repotied  txry 
unfavourably,  stating  that  the  tenant  eouU 
scarcely  pay  the  rent  (4001.),  rate*,  and  iaaet. 
The  d^endanls,  howecer,  relying  on  the  state- 
menta  in  the  particaiara,  authorised  the  secretary 
to  attend  the  sale  and  to  bid  up  to  SOOOL  Tike 
property  vcas  bought  in  at  the  sale,  and  tke 
seerdary  purehasoi  it  by  private  contrad  f»r 
4700Z.  It  appeared  subsequently  that  the  quarter'* 
rent  jireviou*  to  the  sale  had  not  been  paid ;  Ike 
prevtotu  quarter  had  been  paid  by  instalment*, 
and  MO)  week*  after  the  sale  the  tenant  filed  hi» 
petition.  It  appeared,  however,  that  the  kotA 
business  wa*  as  good  during  the  lad  year  a* 
previoualy,  and  that  the  tnonth  of  the  tenastf* 
faUuire  wa*  the  bed  he  had  had.  The  j^in^/k 
brought  an  action  for  apeeifia  perfarma»ee, 
rdying  (m  anncer  to  (he  defence,  and  catmt«r- 
elaini  for  reeciaaUm  on  {he  grotmd  of  mitrme- 
aentation)  on  the  fad  that  f&«  defendttnt*  Xad 
made  their  oton  inquirie*. 

Held  {affirming  the  deeiaiou  of  Denman,  J.,  48 

(a)  Bipor«iitiyrRAaxBTAn,Kaq., 
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L.  T.B^.N.8.532),  that  the  defendant*  v>er« 
entitUd  to  readanon  of  the  contract. 
Obeereatvms  on  Bedgrave  v.  Hurd  (45  L.  T.  Ben- 
N.B.4SSi  20  CATPw.  1). 

Thb  pl&intiffs  claimed  specific  perEonnanee  of  an 
agreement  by  the  defendants  to  purchase  a  free- 
faoid  hotel  at  Walton-on-the-Naze.  The  de- 
fendants by  their  defence  and  coonter-claim 
claimed  rescission  of  the  contract,  one  of  the 
grounds  being  a  misdescription  in  the  particulars 
of  sale. 

The  plaintifEs,  who  were  mortgagees  in 
poaaession  of  the  property  in  qneetion,  advertised 
it  for  sale  fay  anction,  the  following  being  the 
material  part  of  the  particulars : 

Good  iaTaatmant.  Fartioolan  and  eandittoBS  of  aala 
of  tin  frMhold  Muina  Familr  Hotal,  litute  at  Walton- 
OB-tha-Nas«,  and  now  held  07  a  Tary  dciiiaUa  tanant, 
Hr.  fradaiiok  Fleok,  for  an  nnezpired  term  of  twentj- 
aislit  yean,  at  a  rent  of  400t.  per  annnm,  whioh  will  be 
moLi  by  anotkm  by  Meaan.  Humbert  and  aona. 

The  auction  was  to  take  place  on  the  4th  Aug. 
1882.    The  particulars  also  stated : 

The  whole  property  u  let  to  Mr.  Frederiok  Xleok  (a 
aost  deaiimble  tanant),  at  a  rental  of  4001.  per  aannm 
(dear  (rf  rates,  tazea,  innuanoe.  Sat.),  for  an  nnezpired 
tann  of  twanty-eeren  and  a  haU  yeari,  tlraa  attenng  a 
flnt.olaaa  inTcatment. 

The  defendants  haying  seen  the  above  announce- 
ment had  a  board  meeting  on  the  25th  July  1882, 
and  determined  to  send  down  their  secretary,  Mr. 
HcLewin,  to  see  the  property  and  report  thereon ; 
the  note  in  the  minute-book  was  in  these  terms  : 
"  Secretary  to  view  the  same  and  fully  report  to 
next  committee."  On  the  1st  Aug.  there  was 
another  meeting  of  the  defendants'  board  when  the 
secretary's  report  was  read,  which  was  as  follows : 

On  Satniday  I  visitad  Walton-on-tbe-ITaie  with  a  view 
of  inapeeting  the  Marina  Hotel.  The  hotel  haa  been 
Indlt  over  fortgr  years,  and  np  to  a  reoent  period  enkqred 
abifh  rapntation  aa  a  reapeotabla  and  thrirlny  hotel. 
Kr.  £1aok,  the  landlord,  from  the  amonnt  of  bnameH  he 
ia  now  doiiiy,  can  soaioely  pay  the  amonnt  of  rent  with 
lataa  and  tuee.  It  leema  to  be  a  myitery  in  the  town 
Hirtf  howMr.  Fleek,  with  Us  eves  wide  open,  oonld  have 
baen  indooed  to  take  the  hotel  at  present  rental.  The 
only  thing  that  lean  see  that  oaa  be  dona  with  tha  hotel 
to  nake  it  pay  aa  aa  investment  woald  be  to  make 
f^  email  theatre  into  a  Und  of  mnaio-hall,  and  to 
eonvert  the  biniatd-room  into  a  sort  of  camio.  The 
town  ItMlf  seems  to  bn  in  the  very  last  itatre  of  decay 
from  be^nning  to  end;  the  <dd  pier,  wreoked  on  the 
ISUl  Jan.  1881,  haa  never  been  repaired.  Tha  landslip, 
whioh  oooomd  on  above  oooasion  has  never  been  made 
good. 

Notwithstanding  this  report  the  defendants 
(relying  on  the  statement  in  the  particulars  that 
the  property  was  let  to  a  very  aesirable  tenant) 
instructed  the  secretary  to  attend  the  auction  on 
.the  4th  Aug.,  and  to  bid  for  the  property  up  to 
50001.  The  secretary  acoordinglr  attended  the 
aaction,  when  the  property  was  bought  in ;  but 
on  the  same  day  the  secretary  entered  into  a 
private  contract  with  the  mortgagees  to  purchase 
for  4700Z.  Ultimately,  the  defendants  having 
refused  to  complete  the  purchase,  the  plaintiffs, 
on  the  7th  Oct.  1882,  brought  their  action 
claiming  specific  performance. 

The  defendants,  by  their  statement  of  defence, 
alleged  that  they  had  entered  into  the  contract  on 
the  faith  of  the  allegations  in  the  particulars  of 
sale,  but  that  previous  to  the  date  fixed  for  com- 
pletion they  had  discovered  that  Fleck  was  not  a 
desirable  tenant,  and  that  his  rent  was  in  arrear, 
as  the  plaintifis  knew,  and  that  he  was  insolvent 


at  the  time  of  and  long  previons  to  the  date  of 
the  property  being  offered  for  sale,  and  had 
shortly  afterwards  filed  his  petition  for  liquidation. 
There  was  a  farther  defence,  which  is  immaterial 
for  the  present  report,  and  by  way  of  counter- 
claim the  defendants  claimed  a  return  of  their 
deposit,  rescission  of  the  contract,  and  damages. 

By  their  reply  and  defence  to  the  counter-claim 
the  plaintiffs  denied  that  the  defendants  had 
entered  into  the  contract  on  the  faith  of  the 
representation  that  Fleck  was  a  desirable  tenant. 
They  also  relied  on  the  fact  that  previously  to  the 
sale  the  defendants  bad  sent  down  their  secretary 
Mr.  McLewin  to  make  inquiries,  and  further  that 
Mr.  McLewin  had,  before  signing  the  contract, 
stated  to  Mr.  Humbert,  one  of  the  firm  of  the 
plaintiffs'  auctioneers,  that  he  did  not  attach  any 
importance  to  the  tenancy  of  Mr.  Fleck. 

The  lease  to  Fleck,  which  had  been  adopted  by 
the  mortgagees,  was  tor  a  term  of  thirty  years 
from  Lady-day  1880,  and  with  respect  to  his 
actual  condition  it  appeared  that  the  quarter's 
rent  due  on  the  25th  March  previous  to  the  sale 
had  not  been  paid  down  to  the  Ist  May  following ; 
that  a  distress  for  rent  having  been  threatened  by 
the  mortgagees,  who  had  adopted  the  lease.  Fleck 
applied  for  time,  bnt  that  the  mortgagees  declined 
to  allow  the  rent  to  remain  over  Whitsuntide. 

Accordingly,  early  in  May  Fleck  paid  301.  on 
acoonnt  of  the  quarter  then  due,  and  on  the  13th 
Jnne  a  further  sum'of  40Z.,  leaving  301.  still  due, 
which  it  appeared  was  paid  some  time  before  the 
sale,  but  the  subsequent  Midsummer  rent  was 
never  paid,  and  a  few  days  after  the  sale  Fleck 
filed  his  petition  for  liquidation.  It  further 
appeared,  however,  that  the  takings  of  the  hotel 
business  had  in  the  year  1882  be^  as  good  as  in 
the  previons  years,  and  that  the  month  of  Fleck's 
tailore  was  the  best  he  had  ever  had. 

Mr.  Humbert,  the  senior  member  of  the  firm  of 
Humbert  and  Sons,  the  plaintiffs  agents,  deposed 
that  he  had  prepared  the  particulars,  bnt  that  he 
attached  very  little  importance  to  the  statement 
as  to  Fleck  being  a  desirable  tenant. 

The  material  evidence  is  set  out  in  the  report  of 
the  case  in  the  court  below. 

Denman,  J.  held  that  the  statement  in  the  pwr- 
ticnlars  could  not  to  be  treated  as  atrnplea)  eom- 
mertdatio,  and  found  that  the  defendants  had  relied 
on  it.  His  Lordship  accordingly  gave  judgment 
for  the  defendant  on  both  thie  claim  and  the 
counter-claim :  (49  L.  T.  Eep.  N.  S.  632.) 

The  plaintiffs  appealed. 

W.  W.  Kardake,  Q.C.  and  AtquUh  (B.  S.WrigU 
with  them)  for  the  appellants.— The  statement 
in  the  particulars  was  warranted  by  the  circnm- 
stances  existing  at  the  time  it  was  made,  for  the 
trade  at  the  house  was  increasing,  and  the  tenant 
bad  paid  his  rent,  though  he  was  backward  in 
paying  the  last  quarter  s  rent.  There  was  no 
warranty  of  the  man's  solvency,  or  guarantee  that 
he  would  pay  the  rent  in  future,  and  there  was 
no  recklessness  in  making  the  statement.  The 
statement  was  a  mere  tvmplex  commendatio,  or 
flourishing  description,  and  that  is  not  sufficient 
to  disentitle  the  plaintiffs  to  specific  performance. 
The  description  of  an  imparfectly  watered  piece 
of  land  as  uncommonly  rich  water  meadow,  was 
held  not  to  be  such  a  misrepresentation  as  would 
avoid  the  sale : 

fi«ot(T.HaiMon,lSim.l3;  affimed  1 B.  A  M.  138. 
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Smith  v.  Laitd  kvd  Housb  Pkopektt  Cokfok&tion. 

[Ct.  or  Apt. 

A  man  may  be  a  very  good  tenant  although  he 
does  not  pay  his  rent  punctually.  In  the  case  of 
fanDB  the  payment  of  rent  in  constantly  deferred. 
[Fkt,  L.J. — I  agree  that  a  man  may  be  a  very 
good  tenant  although  he  is  nnpunctual.]  At  the 
most  the  statement  was  vague  and  indefinite,  and 
ought  to  have  put  the  purchasers  on  inquiry : 

lyvuMr  T.  Kmeenmhe,  3  Mer.  704. 
But  no  reliance  was  placed  on  the  representation. 
The  defendants  had  the  means  of  inquiry,  and 
acted  on  the  report  of  their  secretary,  and  m  such 
a  case  the  purchasers  must  perform  the  contract  : 

Claphamr.  Shillito,  7  Baav.  Ii6. 
A  description  of  a  house  as  substantial  and  con- 
venient, and  having  five  bedrooms,  was  held  to  be 
no  misdescription,  although  the  house  was  out  of 
repair,  the  walls  in  some  cases  only  half  a  brick 
thick,  and  some  of  the  bedrooms  were  very  small 
inner  rooms,  without  fire-places : 

Joknran  v.  Smart,  2  L.  T.  Bap.  N.  B.  307,  783 ; 
2  Oif.  151. 

They  distinguished 

Bedgravt  v.  Hurd,  45  L.  T.  Bap.  N.  S.  485;   20 
Ch.  Div.  1. 
Davey,  Q.C.  and  W,  A.  BaiJce*,  for  the  defen- 
dants, were  not  called  upon. 

BAOGAXLAr,  L.J. — On  the  4th  Ang.  1882  certain 
property  was  offered  for  sale  by  auction,  the  pro- 
perty being  described  in  the  particulars  of  sale. 
There  was  no  actual  sale,  but  a  contract  to  pur- 
chase the  property  was  afterwards  entered  into 
by  the  defendants,  which  they  declined  to  com- 
plete on  the  ground  that  there  was  a  material 
misrepresentation  in  the  particulars  of  sale.  In 
the  action  for  specific  performance  brought 
against  them  they  rel^  ou  tnis  alleged  misrepre- 
sentation for  the  rescission  of  the  contract.  The 
representation  complained^of  is  that  the  property 
is  "  held  by  a  verv  desirable  tenant,"  or,  as  he  was 
subsequently  called,  "  a  most  desirable  tenant." 
The  defendants  say  that  representation  was  false, 
inasmuch  as  Fleck,  the  tenant,  was  not  a  desirable 
tenant  at  all,  for  that  at  Lady-da^  he  did  not  pay 
the  rent  then  due,  notwithstandicg  threats  oi  a 
distress  ;  that  it  was  not  till  May  that  he  paid 
anything  on  account  even ;  that  in  June  be  paid 
something  more,  but  that  the  balance  of  the  Lady- 
day  rent  was  not  paid  till  after  June.  It  appears 
also  that  at  the  date  of  the  auction,  which  was  six 
weeks  after  the  Midsummer  rent  had  become  due, 
that  rent  was  still  unpaid.  It  is  said  that  the 
words  complained  of  are  really  the  language  of 
the  auctioneer;  but  I  warn  vendors  not  to  allow 
untrue  descriptions  to  be  piven  of  property  which 
they  offer  for  sale,  and  that  they  cannot  be 
released  from  liability  because  auctioneers  em- 
ployed by  them  have  given  a  description  which 
the  property  will  not  bear.  Indeed,  I  do  not  sup- 
pose for  a  moment  that  anctioneeers  claim  tne 
right  to  misdescribe  property  offered  for  sale  by 
them.  I  think  that  Denman,  J.  was  of  opinion 
that  a  representation  was  made  which  was  untrue, 
and  that  those  who  made  it  knew  that  Fleck  was 
not  a  desirable  tenant,  as  he  had  failed  to  pay  the 
rent.  I  desire  to  add  nothing  to  what  I  said  in 
Redgrave  v.  Hurd  as  to  the  Court  of  Appeal 
differing  from  the  opinion  of  the  judge  who  has 
actuallv  seep  the  witnesses.  Not  only  is  there  no 
ground,'  in  my  opinion,  for  dissentrng"  from  the 
view  taken  in  this  case  by  Denman  J.,  bat  I 
dfUeii  Anihat  view.    Did ' the.  iililiriwiiil  in  the 


particulars  materially  influence  the  purchasers  ? 
It  appears  to  me  that  the  evidence  is  all  on  one 
side,  and  conclusively  establishes  that  it  did. 
The  plaintiffs  say  that  the  defendants  relied  on 
the  report  made  by  their  secretary,  and  could  not 
have  been  induced  to  buy  by  the  statement  in  the 
particnlars.  But,  in  my  opinion,  although  every- 
thing in  the  report  might  be  true,  it  did  not 
follow  that  the  tenant  was  not  able  to  pay  the 
rent  of  the  hotel  out  of  other  money  of  hia  own. 
There  is  nothing  in  the  report  inconsistent  wiUi 
the  statement  of  the  vendon  that  Mr.  Fleck  was 
a  most  desirable  tenant  (which  he  wonld  not  be 
if  he  could  not  pay  his  rent),  and  that  was  enon^ 
to  induce  the  defendants  to  buy.  In  the  cases 
referred  to  of  Johnson  v.  Smart  and  Seott-y.  Han- 
son it  was  held  that  there  had  been  no  misrepre- 
sentation, the  question  being,  not  whether  tha 
representation  nad  had  a  material  effect,  bat 
whether  it  was  false.  In  Trotoer  v.  Netcman  the 
statement  made  was  tme.  It  appears  to  me  that 
there  is  no  reason  to  differ  from  Denman  J.  as  to 
the  facts  of  this  case,  and  that  it  comes  within 
the  decision  in  Medgrave  v.  Hurd. 

BowEK,  L.J. — The  defendants  say  that  the  nun- 
description  in  the  particulars  of  the  tenant  dis- 
entitles the  plaintiSs  to  have  spedfic  performaaoe 
of  the  contract.  In  order  to  support  their  case 
they  must  show,  first,  that  there  was  a  misrepre- 
sentation; and,  secondly,  that  the  contract  was 
entered  into  on  the  faith  of  that  misrepresen- 
tation. It  mast  be  a  misrepresentation  of  a 
specific  fact.  Was  the  representation  untmeP 
In  considering  whether  it  was  a  misrepresentatioo 
of  fact  it  was  urged  that  it  was  only  a  represen- 
tation of  what  was  the  state  of  mind  of  the  party 
making  it.  It  is  often  assumed  that  a  statement 
of  a  man's  opinion  does  not  involve  a  statoment  of 
fact.  If  all  the  facts  are  not  known  to  both  sides, 
the  expressed  opinion  of  one  of  the  parties  on 
those  facts  may  be  not  only  an  opinion,  but  a  state- 
ment of  fact.  Of  course  it  does  not  follow  that 
every  statement  of  opinion  is  a  statement  of  fact, 
becanse  the  facts  may  be  known  to  both  sides. 
Bat  in  certain  cases,  where  a  man  ventures  an 
opinion  as  to  things  within  his  own  knowledge,  an 
assertion  by  him  that  he  has  knowledge  warrant- 
ing that  opinion  is  implied.  A  landlord  knows  the 
rebtions  between  himself  and  his  tenant,  and  a 
purchaser  does  not  know  them,  and  an  opinion 
stated  by  the  landlord  about  the  tenant  involves 
an  assertion  of  &ict.  Was  this  a  mere  opinion  or 
an  assertion  in  relation  to  a  matter  as  to  which 
onlv  the  landlord  knew  anything  ?  I  ag^ee  that 
it  aoes  not  amount  to  a  guarantee  of  payment  of 
the  rent,  or  a  warranty  that  the  tenant  will  pay 
it ;  but  it  is  a  statement  which  amounts  to  an 
assertion  by  the  landlord  that  nothing  has 
occorred  to  make  the  tenant  an  unsatisfatctory 
tenant.  That  is  a  statement  of  fart.  Can  a 
tenant  out  of  whom  rent  has  to  be  squeezed  hs 
described  as  a  desirable  or  satisfactory  tenant  ?  I 
think  not.  I  am  therefore  of  opinion  that 
Denman,  J.  drew  the  proper  inference  of  iad 
when  he  found  that  there  was  actually'  a  mis- 
representation of  a  specific  fact.  But  there  is 
another  question.  Did  this  statement  induce  the 
purohaHer  to  buy  F  This  is  a  pure  inference  ct 
fact.  There  are  many  valuable  hints  in  reported 
cases  as  to  how  inferences  are  to  be  arrived  at ; 
bnt  after  all  it  is  not  a  question  of  law  but  of  fact 
whether  a  man  believes  what  is  said  to  him. 


Digitized  by 


Google 


Jan.  81,  I8B5.] 


THE  LAW  TIMES. 


[Vol.  U,  N.  B.~721 


Ct.  op  App.] 


Be  MOBOT  AND  COITKAN. 


[Ct.  Of  App. 


Were  the  defendants  induced  to  bujr  by  this 
statement  P  It  was  inserted  in  the  particulars  to 
make  intending  purchEwers  believe  that  what  was 
offered  for  sale  was  a  first-class  investment.  I 
cannot  agree  with  what  Jessel,  M.R.  is  reported 
to  have  said  in  B«dgrave  v.  Hurd,  that  if  there  is 
a  material  representation  calculated  to  induce  a 
man  to  enter  mto  a  contract  "  it  is  an  inference  of 
law  that  he  was  induced  by  the  representation  to 
enter  into  it,"  and  possibly  these  are  not  the 
exact  words  used  by  the  learned  iudge.(a)  But  in 
this  case  not  only  might  the  statement  have 
influenced  the  defendants,  but  it  is  proved  that  it 
actually  did.  It  is  no  answer  to  say  that  the 
defendants  need  not  have  been  misled  if  they  had 
been  careful.  That  is  laid  down  by  Bedgrave  v. 
Surd.  In  my  opinion  the  appeal  ought  to  be 
dismissed. 

Fkt,  L.J. — I  concur.  The  statement  in  the 
particulars  amounted  to  an  assertion  that  the 
vendors  had  no  knowledge  of  any  facts  inconsis- 
tent with  that  of  Fleck  being  a  most  desirable 
tenant.  In  my  opinion  Denman,  J.  has  rightly 
found  that  the  vendors  had  such  knowledge. 
Then,  did  the  defendants  purchase  on  the  faith  of 
that  representation  P  The  learned  judge  found 
that  they  did.  I  might  have  arrived  at  the  oppo- 
site conclusion  if  I  hind  been  in  his  place,  but  I 
have  not  heard  the  evidence  actually  given. 
There  was  evidence  before  him  to  justify  his  con- 
clusion, and  I  cannot  be  a  party  to  upsetting  his 

^^'""°-  Appeal  dUmissed. 

Solicitors  for  the  appellants,  Taylor,  Bon,  and 
Sumbert. 

Solicitors  for  the  defendants,  Smyihe  and 
BrettM. 


Monday.  Oct.  27,  1884. 
(Before  Baggallay,  Bovzk,  and  Fry,  L.JJ.) 
Be  MoBDT  AKD  Cowuan.  (6) 
Yendor  and  purchaser — Conditions  of  aaJo—Sale 
of  two  loti — Bettrietive  covenant  between  pur- 
chasers — Withdraical  of  one  lot  from  sale. 
Two  lots  of  land  were  put  up  for  sale  under  eon- 
diiions  which,  after  reciting  that  the  vendor  was 
possessed  of  adjoining  property  not  included  in 
the  sale,  provided  that  each  purchaser  shoxdd,  in 
his  conveyance,  enter  into  a  covenant  wiih  th« 
vendor  and  the  purchaser  of  the  other  lot  not  to 
use  any  huilding  on  his  lot  as  a  puhlic-house,  and 
to  the  conditions  was  annexed  a  form  of  covenant 
to  this  effect.   No  provision  was  made  for  the  ease 
of  a  lot  remaining  unsold.    Lot  2  was  purchased 
at  the  sale,  and  the  purchaser  signed  a  contract 
embodying  the  conditwns.    Lot  1  remained  unsold. 
Seld  (a^rming  the  decision  of  Chiity,  J.),  that  the 
purchaser  was  hound  to  enter  into  the  restrictive 
covenant  with  the  vendor. 
Bt  the  conditions  of  sale  by  auction  of  property  at 
Workington,  which  was  advertised  for  sale  in  two 
lots,  the  vendor  reserved  the  right  to  put  all  the 
property  up  in  one  lot,  or  such  other  lots  as  he 
mi^t  tbinlc  fit. 

(a)  The  words  ooenr  in  tbe  Law  Beports  (SO  Cfa.  Dir. 
21),  Imt  not  in  the  Law  Tims  Beports.  In  the  latter, 
iviitmil  <d  the  words  iainverted  oomnuM cited  by  Bowen, 
L.  J.,  tlia  words  are  "  that  is  a  ooDolaiion  at  wUoh  jaa 
arrive  by  inferenoe." 

(»)  Beporiad  by  FxAXK  Etaxs,  Eaq.,  BeiTiater«(-I«w. 


Condition  12  was  as  follows : 

As  tlia  vendor  is  owner  of  oertain  shops,  &e.  -.  .  . 
adjoinmg  to  and  in  the  neighbourhood  of  tha  itioparty 
aompriaed  in  the  preient  sue,  and  not  inolnded  in  tne 
sale,  eadi  pnrohaser  shall,  in.  the  deed  of  oonTayaceeto 
him  ot  the  lot  pnrohaied  07  him,  at  his  own  edit  enter 
into  a  eorenant  with  the  vendor  and  the  other  porohaaer 
restriotive  ot  the  naer  of  snoh  lot,  in  the  farm  hecainaf  tar 
set  ont ;  and  the  vendor  on  his  part  will  (if  zeqoired  by 
either  pniohaaar,  but  at  the  coat  of  snoh  pnrohaBer) 
enter  into  a  similar  eorenant  with  the  pnrehaaeia 
restriotire  of  the  naer  ot  the  said  ahops  [not  comprised 
iathesalel.  If  both  lots  are  parohased  by  the  same  pnr- 
ohaser,  thu  condition  shall  be  bindinc  upon  Um  and  the 
Tondor  snbjeot  to  the  neoessary  modinoationa  entailed  by 
the  alteration  in  the  oironraBtanoea  of  the  oaae.  Saoh 
covenants  shall  be  in  the  following  form,  namely :  — "  The 
saU  (A.  B.,  oovenantor)  doth  herefav  for  hiiouelf,  his 
heirs,  ezeenton,  administrators,  and  aaainiis  covemuit 
witit  the  said  (C.  D.^  oovenantee,  being  the  pw^iaser  of 
Lot  1  or  2),  his  heirs  and  assigns,  that  no  boilding  or 
buildings  .  .  .  now  standing  or  hereafter  to  be 
erected  on  the  [here  describe  the  piece  of  groimd  sold  or 
retained  by  the  vendor]  or  aay  part  thereof!  shall  be  nsed 
or  permitted  to  be  used  or  dealt  with  by  the  said  (A.  B., 
oorenantor),  his  heirs,  execntoia,  adminiatmtors,  or 
aaaicns,  or  his  or  their  leasees,  tenants,  nndeittenanta, 
servants,  agents,  or  oconpiers,  or  any  other  peraonor 
persons  whomaoever,  as  a  hotel,  tavern,  &c. 

Lot  1  was  offered  for  sale,  but  was  not  sold. 

Lot  2  was  purchased  by  Mr.  W.  B.  Cowman, 
who  declined  to  enter  into  any  covenant  at  all 
restrictive  of  the  user  of  buildings  on  the  land 
purchased  by  him,  on  the  ground  that  the  condi- 
tion as  to  the  purchaser  of  lob  1  could  not  be 
complied  with.  The  vendor  offered  to  enter  into 
a  similar  covenant  with  regard  to  lot  1,  but  this 
offer  was  declined  by  Mr.  Cowman.  The  vendor 
accordingly  took  out  a  summons  under  the  Vendor 
and  Purchaser  Act  1874  for  a  declaration  that  Cow- 
man purchased  in  conformity  with  condition  12,  and 
that  the  form  of  covenant  therein  referred  to  was 

Sroperly  inserted  in  the  draft  conveyance.  In  the 
ran  conveyance  the  covenant  was  by  Cowman, 
his  heirs,  executors,  administrators,  and  assigns, 
with  the  vendor,  his  heirs  and  assigns. 

Chitty,  J.  made  an  order  in  chambers  in  con- 
formity with  the  summons,  and  Cawmau  moved 
in  court  to  discharge  the  order. 

J.  Parkin  for  Cowman. — ^The  purchaser  of  lot 
2  is  bound  only  to  enter  into  the  covenant  set 
forth  in  the  condition.  But  that  contemplates 
both  lots  being  sold,  and  does  not  provide  for  the 
case  of  one  lot  not  being  sold.  If,  therefore,  the 
covenant  is  entered  into  it  must  be  with  a  person 
who  is  not  in  existence,  for  there  is  no  purcliaser 
of  lot  1.  We  are  not  bound  to  enter  into  a 
covenant  with  a  person  not  in  existence  : 

Winiams  r.  Briseoe,  48  L.  T.  Bep.  N.  8.  IM ;  22 
Ch.  Div.  441. 
And  Cowman  is  not  bound  to  entor  into  a 
covenant  with  the  vendor  alone,  as  proposed,  for 
that  is  not  the  form  of  covenant  referred  to  in  the 
condition. 

Inee,  Q.C.  and  C.  Plummer  for  the  vendor. — The 
object  of  the  covenant  is  to  obtain  something  for 
the  benefit  of  the  vendor,  and  the  condition  means 
that  there  is  also  to  be  a  covenant  with  the  pnr'^ 
chaser  of  lot  1,  if  that  lot  is  sold,  and  in  that  case 
the  purchaser  of  lot  1  will  covenant  with  this 
pnrcnaser.  The  vendor  is  willing  to  enter  into 
that  covenant.  It  is  true  the  vendor's  covraiant 
might  not  be  disclosed  to  the  future  purchaser  of 
lot  1,  but  to  cancel  it  would  be  a  misdemeanour. 

Chittt,  J.— 'The  conditions  show  in  plain  terms 
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that  there  are  more  lots  than  one ;  indeed,  that  is 
shown  by  the  form  of  covenant,  and  there  is,  as 
far  as  I  can  see,  nothing  to  show  that  lot  1  will 
necessarily  be  put  np  for  sale  before  lot  2, 
althongh  that  woold  be  so  in  the  ordinary  coarse. 
When  lot  2  is  sold  it  is  unknown  whether  there 
will  be  a  purchaser  who  will  answer  the  description 
of  purcnaser  of  the  other  lot.  The  recital 
<dearly  shows  that  the  covenant  to  be  entered  into 
is  for  the  benefit  of  the  vendor,  and  no  doubt  it 
would  be  also  beneficial  to  each  purchaser.  The 
words  "  the  other  purchaser  "  must,  I  think,  be 
read  as  meaning  "  other  purchaser  if  such  there 
be."  The  reasonable  construction  of  the  con- 
dition as  a  whole  appears  to  me  to  be  this,  that 
the  parties  must  have  contemplated — although 
they  nave  not  in  terms  shown  that  they  contem- 
plated it— that  one  of  the  lots  might  not  be  sold. 
And,  if  that  were  so,  the  fair  way  of  reading  the 
condition  would  be  as  I  have  saii  That  appears 
to  me  to  be  a  fair  and  necessary  implication, 
.'Noising  from  the  nature  of  the  sale,  the  sale  being 
in  lots,  and  it  having  been  uncertain  when  one  lot 
was  sold  whether  the  other  would  be  sold  or  not. 
T  must  therefore  refuse  the  motion,  with  costs. 

Cowman  appealed. 

Davetf,  Q.C.  and  /.  Parkin  repeated  the  align- 
ments on  behalf  of  the  purchaser  in  the  court 
below. 

.  Ince,  Q.C.  and  C.  Plummer,  for  the  vendor, 
were  not  called  upon,  but  renewed  the  sffer 
that  the  vendor  should  enter  into  the  same 
restrictive  covenant  with  regard  to  lot  1  that 
the  purchaser  of  that  lot  would  have  entered 
into  in  case  it  had  been  sold.  He  also  under- 
took to  indorse  notice  of  the  covenant  on  his 
title  deeds. 

Baggali^t,  KJ. — Speaking  for  myself  only,  I 
am  by  no  means  sure  that  the  vsndor  is  bound 
to  give  the  covenant  he  has  offered  to  give.  In 
my  view,  this  appeal  should  be  simply  dismissed 
with  costs;  but  I  think,  with  reference  to  all  the 
circumstances,  that  the  real  jnstice  of  the  case 
requires  the  vendor  to  enter  mto  some  covenant 
of  that  kind.  As  I  read  the  contract,  particularly 
having  reference  to  the  twelfth  condition,  there 
were  two  covenants.  The  purchaser  of  lot  2 
purchased  with  a  perfect  knowledge  of  what  the 
conditions  were,  and  possibly — although  .that 
does  not  quite  appear — ^may  have  been  aware  that 
lot  1  was  withdrawn  before  he  purchased,  bnt 
the  condition  by  which  he,  by  the  terms  of  the 
contract,  is  bonnd,  amounts  to  this  :  That  be  is 
to  give — that  is  my  view  of  the  case,  at  any  rate 
—two  covenants.  He  is  bonnd  to  enter  into  a 
covenant  with  the  purchaser  of  lot  1  and  also 
to  enter  into  a  covenant  with  the  vendor.  He  is 
bound  to  enter  into  a  covenant  with  both  these 
persons  to  the  like  effect,  namely,  that  the  piece 
of  land  he  has  purchased  shall  not  be  used  for  the 
pnrpose  of  an  hotel,  restaurant,  or  any  other 
similar  purpose.  Then  he  is  entitled  strictly  to 
have  a  covenant  g^ven  to  him  by  the  purcliaser 
of  lot  1  that  that  lot  shall  not  be  used  in  the  like 
manner,  and  a  covenant  by  his  vendor  that 
he,  the  vendor,  will  not  allow  the  other  pro- 
perty, which  was  not  included  in  the  sale,  to  be 
used,  in  the  like  manner.  That  is  all  he  is  strictly 
'  entitled  to.  It  so  happens  that  from  the  circum- 
stances of  the  case  effect  cannot  be  given  to  the 
second  covenant  which  he  is  bound  to  enter 


into.  He  is  not  called  upon  to  enter  into  a  cove- 
nant with  the  purchaser  of  lot  1,  and  therefore 
it  is  said  there  is  no  reason  for  entering  into  the 
covenant  which  he  bonnd  himself  to  enter  into 
with  the  vendor  according  to  the  terms  of  the 
contract  itself.  "No  doubt  the  court  has  not  the 
same  power  of  dealing  with  this  matter  cominf 
before  it  under  the  provisions  of  the  "Vendors  aid. 
Purchasers  Act  1874  as  it  would  have  had  if 
either  party  were  insisting  on  specific  perfor- 
mance of  the  contract.  Neither  party  oonld 
obtain  specific  performance  without  doing  that 
which  was  just  and  equitable,  and,  had  this  beex 
an  attempt  on  the  part  of  the  vendor  to  obtain 
specific  performance  of  the  contract,  I  think  the 
court  would  have  imposed  on  him  the  giving  of 
that  covenant  which  Mr.  Ince  has  expressed  his 
willingness  to  give,  and  which,  as  I  gather,  was 
so  offered  to  be  given  in  the  court  below.  I  think 
that  the  justice  of  the  case  will  be  met  by  order- 
ing that,  on  the  vendor  undertaking  to  enter  into 
the  covenant  with  respect  to  lot  1,  the  appeal 
shall  be  dismissed  with  costs. 

BowEN,  L.J. — I  am  of  the  same  opiiiioii.    At 
this  auction  two  lots  were  intended  to  be  pot  vip. 
Lot  2  was  sold,  lot  1  having   been  withdrawn 
before  it  was  sold,  under  these  conditions  of  sale 
— amongst  others  the  twelfth  condition,  with  tbe 
interpretation  of  which  we  are  at  present  con- 
cerned.    On  the  settling  of  the  conveyance  the 
purchaser  of  lot  2  declmed  to  ^ve  a  covenant 
in  the  restrictive  form  set  out  in  the  conditions 
of  sale,  upon  the  ground  that  lot  1  having  been 
withdrawn,  and  lot  2  alone  sold,  it  was  impossible 
that  a  restrictive  covenant  could  be  given  in  the 
form  which  was  contained  in  the  conditions  of 
sale,  and  therefore  that  he  was  not  bonnd  to  give 
any.    He  admits,  and  has  admitted  thronghoot, 
that  if  both  lots  had  been  sold  he  would  have  been 
compelled  to  give  this  restrictive  covenant  to  the 
purchaser  of  lot  1    and   to  the  vendor,  bnt  as 
lot    1  hbs  not  been   sold,  and   as    there  is  no 
purchaser  of  lot  1,  he  says  he  is    emancipated 
from  the  necessity   of   giving  a   covenant,  not 
merely  to  tbe  purchaser  of  lot  1,  who  does  not 
exist,  out  also  to  his  own  vendor.    It  seems  to  me 
that  this  raises  a  pure  question  of  constmctioB. 
and  on  the  qncstion  of  construction  I  think  the 
judgment  of  the    court  below  is  clearly  ri^^t. 
[His  Lordship  read  the  twelfth  condition,  and 
continued:]     What  does  that  mean?    The  pur- 
chaser of  each  lot  is  to  enter  into  a  covenant  with 
the  vendor  and  the  other  purchaser  restrictive  of 
the  user  of  the  land.    It  is  capable  of  two  inter- 
pretations.   Ton  may  say  that  there  was  to  be 
on^  covenant  with  the  vendor  and  the  other  pur- 
chaser— a  joint   covenant — but  you  may  say,  if 
you  take  these  words  alone,  there  are  to  be  two 
separate  covenants,  one  with  the  vendor  and  me 
with  the  other  purchaser.    VThich  of  those  two 
views  is  correct?    It  is  not  open  to  argument. 
It  is  quite  clear,  when  you  look  at  the  form  of  the 
covenant,  that  there  were  to  be    two   distinct 
covenants — although  they  are  bracketed  together 
in  the  one  word  "  covenant "  in  the  earlier  part  of 
the  article — one  with  the  vendor  and  one  with  the 
purchaser  of  the  other  lot.    What  the  purchaser 
of  this  lot  wishes  to  do  is  to  refuse  to  give  one 
because  there  is  nobody  to  whom  he  can  give  the 
other.    We  may  search    in   vain   through   Ae 
conditions  to  discover,  and  it  has  never  bmn  dis- 
I  covered,   that   there  is    any  implied   condition 
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irliateTer  that,  if  there  were  no  purchaser  of  the 
first  lot,  nevertheless  the  covenant  wag  not  to  be 
entered  into  between  the  purchaser  of  lot  2  and 
the  vendor.  Because  the  man  cannot  do  two 
thin^,  he  is  nevertheless  bound  to  do  one.  But 
Mr.  Davey,  with  great  force,  argued  that  that 
canld  not  be  the  true  construction  of  the  covenant, 
because,  he  said,  it  was  an  essential  part  of  this 
transaction  that  the  purchaser  of  lot  2  should, 
as  he  was  going  to  give  a  covenant  to  the  pur- 
chaser of  lot  1,  also  be  entitled  to' a  covenant 
from  the  purchaser  of  lot  1.  To  my  mind  it  is 
quite  true  that  the  purchaser  of  lot  2  is  entitled 
to  protection  from  tlie  vendor  in  rrapect  of  lot  1 
and  all  future  purchasers  of  lot  1.  H^  is  entitled 
to  that  protection,  and  he  has  got  it ;  but  it  does 
not  follow  from  that  that  there  is  any  implied 
condition  whatever  that  he  is  not  to  give  the 
corenaot  to  the  vendor  unless  both  lots  are  sold, 
or  that  the  true  construction  of  this  article  is 
that,  unless  the  form  can  be  complied  with  as  to 
both  covenants,  the  form  should  not  be  complied 
with  as  to  one.  I  think  it  is  a  perfectly  clear 
o«ae  myself,  and  I  am  glad  to  think  that  that 
view  is  taken  by  the  members  of  this  court  who 
are  more  familitur  with  these  transactions  than  I 
am. 

Fkt,  L.J. — I  am  entirely  of  the  same  opinion. 
It  appears  to  me  we  are  free  in  this  case  from  any 
considerations  as  to  whether  in  the  present  cir- 
eamstances  the  purchaser  might  or  might  not 
tiave  had  a  defence  to  an  action  for  specific 
performance.  The  purchaser  and  the  vendor 
alike  insist  on  the  performance  of  the  contract. 
l%e  simple  question  is,  in  what  form  is  the 
(sontract  to  be  carried  into  execution  ?  Accord- 
ing to  the  view  I  take,  that  contract  contained 
two  independent,  distinct,  and  separate  stipnla- 
tions.  Tne  one  was  a  stipulation  for  a  covenant 
with  the  vendor  in  respect  of  the  houses  re- 
tained by  him.  The  other  was  for  a  covenant  by 
the  purcnaser  with  the  purchaser  of  the  other 
lot.  Now  the  purchaser  in  effect  says,  "  Because 
I  cannot  get  a  covenant  with  the' purchaser  of 
the  other  lot,  I  will  not  give  a  covenant  to  the 
vendor  in  respect  of  my  lot."  In  my  judgment 
he  has  no  right  to  say  that.  In  my  opinion,  the 
stipulations  are  independent,  and  being  inde- 
pendent, the  failure  ot  the  one  does  not  prevent 
the  operation  of  the  other.  I  think,  however, 
that  it  is  only  reasonable  that  notice  of  the 
covenant  entered  into  by  the  vendor  should  be 
indorsed  on  his  title  deeds;  otherwise,  in  the 
case  of  a  fraudulent  vendor,  he  might  sell  with- 
out notice  of  the  covenant. 

A2'>pedl  diammed  with  cottt. 

Solicitors  for  the  appellant,  Wood  and  WooHon, 
tor  T.  Milhum,  Workington. 

Solicitors  for  the  vendor,  Speeehly,  Mtimford, 
and  Landon,  for  W.  Paisley,  Workington. 


Nov.  6  and  8, 1884. 

(Before  Baggall.u-,  Bowen,  and  Fbt,  L.JJ.) 

Sa.yebs  v.  CohLizvi.  (a) 

Covenant — Building  eitaU — Mutaal  reairictire  cove- 
nantt—AlteraiioH  of  chararier  of  property- 
Breach  of  eooenant — Injunction — Lord  Cainm' 
Act  (21  4-  22  Vict.  e.  27)— StatiUe  Law  R«vitum 
and  Civil  Procedure  Act  1883  {46  &■  47  Viet. «. 
49),  «.  5. 

A  building  estate  was  laid  out  tn  lots,  which  tcere 
sold  to  different  purchasers,  each  of  whom  cove- 
nanted with  the  vendors,  and  with  th-e  owners  of 
the  othe)'  lots,  not  to  huxld  a  shop  oh  his  laud,  or 
to  use  his  house  as  a  sliop,  or  to  carry  on  any 
trade  tlierein.  The  purchaser  of  one  of  the  lots, 
who  occupied  his  house  as  a  private  residence, 
trought  an  action  against  the  purchaser  of 
another  lot  to  restrain  him  from  ttsing  his  honae 
as  a  heershop  with  an  "off"  licence.  The 
defendant  had,  to  the  knowledge  of  the  plaintiff, 
to  used  his  house  for  three  years  before  the  action 
was  commenced,  and  the  plaintiff  had  for  some 
time  bought  beer  from  his  shop.  Ther«  was 
evidence  that  several  other  houses  built  o>t  others 
of  the  lots  liad  been  for  some  time  used  as  shops, 
and  thai  many  of  the  houses  adjoining  the  plain- 
tiff^s  house  were  occupied,  not  by  a  single  tenant, 
hut  each  by  tico  families  at  weekly  rents. 

Pearson,  J.  held,  that  the  character  of  the  property 
had  become  so  changed  tliat  the  original  purpose 
for  which  the  eovenatit  had  been  entered  intonad 
failed,  and  tlutt  it  would  under  the  circumstances 
be  itiequitable  io  enforce  the  speeijie  performance 
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Held,  on  appeal,  that  the  plaintiff  had  by  acquiescence 

disentitled  himself  to  enforce  the  covenant. 
Duke  of  Bedford  v.  Trustees  of  British  Museum 

(2  If.  $•  K.  552)  distinguished. 
Semble,  that  notwithstanding  the  repeal  of  Lord 
Cairns'  Act  hy  the  Staiafe  Law  Revision  and 
CivU  Procedure  Act  1883,  the  jurisdiction  thereby 
given  is  preserved  by  sect.  5  of  the  latter  Act. 
The  defendant's  predecessor,  daring  hi.s  owner- 
ship of  plot  No.  445,  built  upon  it  a  house,  which 
the  defendant  himself,  upon  his  purchasing  the 
plot,  was  the  fii*st  person  to  occupy. 

This  house  was,  from  the  first,  built  to  all 
appearance  as  a  public-house,  and  not  as  a  private 
residence.  It  was  in  fact  bought  as  such  by  the 
defendant,  who  at  once,  in  Mav  1879,  proceeded  to 
take  out  an  off-licence,  and  from  that  time 
forward  continued  to  sell  beer  accordingly. 

It  was  not  disputed  that  the  defcudaut  was 
aware  throughout  of  the  existence  of  the  above- 
mentioned  restrictions  upon  the  mode  of  user  of 
the  house ;  nor,  on  the  other  hand,  was  it  disputed 
that  the  plaintiff  was  throughout  also  aware  that 
beer  was  being  sold  by  the  defendant.  It  ap- 
peared, indeed,  that,  altnough  the  plaintiff  Sayers, 
according  to  his  own  statement,  very  early 
remonstrated  with  the  defendant's  managers 
against  the  side  of  beer,  he  nevertheless  took  no 
active  steps  to  stop  such  sale,  but  was  in  fact  con- 
tented for  about  nme  months  to  purchase  his  own 
beer  from  the  defendant,  and  made  no  real 
objection  to  the  defendant's  conduct  nntil  the 
beginning  of  1882. 

His  explanation  of  this  delay  was,  that  soon  after 

(a)  Beported  by  Fkaa'E  Evans,  £■«,  Buil«cr-«t-I«w.   T 
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his  purchase  of  plot  440  he  mortgaged  it  and 
parted  with  the  deeds ;  and  that  until  the 
mortgage  was  paid  off,  and  the  deeds  returned 
to  him,  he  had  no  accurate  knowledge  of  his 
rights. 

The  present  action  was  commenced  on  the  2nd 
March  1882,  the  British  Land  Company  being 
made  co-plaintiffs  with  Sayers,  and  the  claim 
being  for  an  injunction,  damans,  and  costs. 

Besides  relying  on  the  acquiescence  of  Savers, 
die  defendant  also  urged  that  the  character  of  the 
neighbourhood  had  altered,  and  that  it  could  no 
longer  be  considered  as  purely  or  essentially 
residential,  there  being  evidence  that  several  other 
houses,  built  on  other  of  the  lots  (one  of 
them  immediately  opposite  the  plaintiff's  house) 
had  for  some  time  been  used  as  shops,  and  that 
at  the  beginning  of  the  year  1874  the  British 
Land  Company  purchased  a  considerable  quantity 
of  land  at  Leytonstone,  in  Essex,  and,  after  selling 
part  of  it  by  auction  in  March,  proceeded  to 
divide  the  remainder  into  building  plots,  or  lots, 
and  dispose  of  the  same  by  private  sales  to 
different  persons ;  the  conveyances  bein^  in  each 
case  taken  subject,  by  reference,  to  certain  stipu- 
lations appearing  on  the  margin  of  a  lithographed 
plan  of  the  entire  property,  and  affecting  the 
different  plots  in  such  manner  as  was  deemed 
necessary,  the  plots  being  for  this  purpose  formed 
into  a  number  of  blocks  or  groups,  according  to 
their  relative  situations. 

One  of  these  blocks,  comprising  plots  Xos.  424 
to  445  inclusive,  was  in  tnis  manner  rendered 
subject,  upon  the  sale  of  any  part  thereof,  to  the 
following  stipulation,  among  others,  viz. : 

Trade*,  &o.,  prohibited.  No  building  sliall  be  ereeted 
or  used  u  a  shop  ....  nor  aCall  any  trade  or 
nannfaatnTe  be  oanried  on  or  made  upon  any  lot. 

This  stipulation  is  one  of  those  referred  to  in 
the  conveyance  of  April  1878,  mentioned  below. 

After  one  or  two  mesne  assurances  plot  No.  440 
becam6  vested  in  the  plaintiff  Savers,  and  plot 
No.  445,  about  98  feet  distant  from  No.  440, 
became  vested,  in  April  1879,  in  the  defendant, 
whose  immediate  predecessor  had  bought  it  in 
April  1878,  direct  from  the  company,  the  con- 
veyance upon  this  sale  containing  the  following 
clanse,  viz. : 

And  whereas  the  premime  were  lold  to  the  pTirohaeer 
•abjtot  to  tiie  atipnuitions  speoifled  in  the  2na  schedule 
whicb  refer  to  the  Mud  lithographed  plan,  now,  thete- 
fora,  the  vendots  (as  to  lo  mnoh  of  the  land  to  whioh 
the  said  stipnlatioiia  relate  ae  remains  Tested  in  them)  for 
tbemaelvea  and  their  aiiigna,  and  ttie  pnrohaser  (as  to 
the  land  hereby  oonveyed)  for  himself,  Us  heira, 
ezeontots,  administiators,  and  aaiigns,  do  reepeotively 
ooTenaat  and  grant  with  and  to  each  other,  and  as  to 
the  pnrohaser  alio  with  and  to  the  owners  or  owner  of 
any  other  land  to  which  the  benefit  of  the  said  stipnla- 
ticou  is  attached,  and  their,  his,  or  her  respeotire  hein 
or  assigns,  that  the  covenantors  respeotiTely ,  and  their 
reepecBve  heirs  and  aaaigna,  will  henceforth  observe, 
penorm,  and  comply  with  the  said  stipulations  so  far  as 
the  same  relate  either  to  the  rights  or  to  the  duties  of  the 
porohaaar,  bis  hairs  or  assigns,  in  respect  of  the  land 
hereby  conveyed,  and  that  nothing  shall  ever  be  eractad, 
fixed,  placed,  or  done  upon  the  land  as  and  to  which  they 
lespeotirely  covenant  in  breach,  or  violation,  or  contra^ 
to  the  fair  meaning  of  the  said  stipulation,  bnt  this 
coveoaiit  is  not  to  be  held  peraonally  binding  upon  either 
the  vendors,  or  the  porohaaar,  or  any  other  persoiL 
except  in  respect  of  breaohea  committed  or  oomtiniiea 
dnring  their,  his,  or  her  joint  or  sole  seisin  of  or  title  to 
the  Uuid  upon  or  in  respect  of  which  sndh  breaches  shall 
have  been  committed. 

Many  of  the  houses  adjoining  the  plaintifTB 


house  were  occupied,  not  each  by  a  single  tenant, 
but  each  by  two  families  at  weekly  rents. 

Pearson,  J.,  at  the  trial,  held  that  the  character 
of  the  property  had  become  so  changed  that  the 
original  purposes  of  the  covenant  had  failed,  and 
that  it  would  therefore  be  inequitable  to  enforce 
specific  performance  of  the  covenant :  (48  L.  T. 
Rep.  N.  S.  939 ;  24  Ch.  Div.  180.) 

The  plaintiffs  appealed. 

Everia,  Q.C.  and  E.  Ford,  for  the  appdlants, 
cited,  in  addition  to  the  anthorities  cited  in  the 
court  below : 

Do1i»rtvr.Anman,39  L.  T.  Bep.  N.  S.  129 ;  3  App. 
Cas.709. 

Cozent-Hardy,  Q.C.  and  FarwtXl,  for  the  defen* 
dant,  were  not  called  upon. 

Baggallat,  L.J.,  after  stating  the  facts  of  the 
case,  continued : — ^A  number  of  cases  have  been 
cited  in  the  course  of  the  argument,  bnt  th^  are 
of  very  little  importance  for  the  decision  of  this 
case,  except  as  enunciating  the  principles  on 
which  the  court  ought  to  act,  for  each  case  most 
be  determined  according  to  its  peculiar  eircmii- 
stances.  The  authorities  establish  the  ]>rinciple 
that  there  may  be  such  an  amonnt  of  acquiescence 
as  will  bar  the  right  of  a  covenantee  to  enforce  his 
covenants.  I  mean  acquiescence  as  distinguished 
from  delay,  for  a  much  shorter  period  is  sufficient 
to  bar  the  enforcement  of  rights  in  the  case  of 
acquiescence  than  in  a  case  of  mere  delay.  The 
question,  then,  here  is  whether,  in  the  cirenm- 
stances  of  the  present  case,  there  has  been  such  an 
amount  of  acquiescence  as  is  sufficient  to  preclude 
the  plaintiff  from  enforcing  his  covenant.  In  my 
opinion,  the  evidence  does  show  such  an  amount 
ox  acquiescence  as  to  bar  the  plaintiff  from  enforc- 
ing his  rights.  The  sale  01  beer  by  the  defen- 
dant began  in  1879,  only  a  few  doors  from  the 
house  where  the  plaintiff  lived,  and  went  on  till 
the  commencement  of  the  action,  and  dnring 
some  part  of  that  period  the  plaintiff  himiieit 
bought  beer  at  the  defendant's  house.  We  can 
hardly  imagine  a  stronger  case  of  acquiescence 
than  this.  It  was  not  a  public-house  in  the 
ordinary  sense  of  the  words.  The  defendant  sold 
beer  to  be  drunk  off  the  premises ;  people  bought 
it  and  took  it  away  to  their  own  houses.  Pearson, 
J.  appears  to  have  held  that  the  case  fell  undo- 
the  doctrine  of  Luke  of  Bedford  v.  TruMUet  of  tlte 
Briiish  Muaeum  (2  My.  &  K.  552),  the  character 
of  the  neighbourhood  having  been  changed.  Bnt 
I  do  not  take  auite  the  same  view  of  the  cue. 
Within  certun  limits,  no  doubt,  that  authority 
has  an  application  to  the  present  case,  but  1  do  not 
decide  it  upon  that  ground ;  I  prefer  to  base  my 
decision  on  the  ground  of  acquiescence  on  the  part 
of  the  plaintiff.  Pearson,  J.  also  thought  th^  in 
consequence  of  the  change  of  condition  of  the 
neighboarhood  he  ought  not  to  grant  the  injunc- 
tion, but  that  the  court  had  a  discretion  nndff 
Lord  Cairns'  Act  to  grant  damage  instead  of  an 
injunction,  and  being  of  opinion  that  the  plaintiff 
h&d  sustained  no  substantial  damage,  he  dismissed 
the  action  altogether.  Yarious  comments  have 
been  addressed  to  us  on  Lord  Cairns'  Act,  and  it 
has  been  contended  that  it  is  not  applicable  to 
cases  where  the  damages  are  nominal  only.  I 
cannot  accede  to  that  view.  If  it  were  so  held,  the 
result  would  follow  that,  if  a  plaintiff  had  sus- 
tained damage  to  the  extent  of  201.,  the  Act  would 
apply,  but  if  he  had  sustained  only  a  &rthiBg 
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dama^ea  it  would  not  aipplj,  and  theplaintiff  would 
be  entitled  to  an  injunction.  This  is  surely 
inconsistent  with  the  purposes  of  the  Act. 
Our  attention  was  called  to  the  fact  that  Lord 
Cairns'  Act  had  been  repealed  since  the  former 
hearing  of  this  case,  being  included  in  the  sche- 
dule to  the  Statute  Law  Berision  and  Civil  Pro- 
cedure Act  1883  (46  &  47  Vict.  c.  49),  but  that 
Act  contains  words  preserving  the  jurisdiction  of 
the  court  notwithstanding  the  repeal.  By  sect.  5 
it  is  enacted  that  "  any  jurisdiction  or  principle 
or  rule  of  law  or  equity  established  or  confirmed, 
or  right  or  privilege  acquired,"  "  by  or  under  any 
enactment  repealed  by  this  Act,  shall  not  lie 
affected  by  the  repeal.  It  is  not,  however,  neces- 
sary to  have  recourse  to  Lord  Cairns'  Act,  for  it 
is  clear  that  the  court  now  has  power  to  give 
damages  as  alternative  relief.  Before  Lord 
CMms'  Act  was  passed  a  plaintiff  who  wished  to 
enforce  a  restrictive  covenant  had  two  remedies  : 
he  might  come  into  a  court  of  equity  for  an  injunc- 
tion to  restrain  an  infringement  of  his  right,  or 
he  might  have  recourse  to  a  court  of  common  law 
to  obtein  damages,  and  Lord  Cairns'  Act  gave  the 
courts  of  equity  the  power  of  giving  a  plaintiff 
damages  by  way  of  alternative  relief ;  but  since 
tite  jMUcature  Acts  each  division  of  the  court  has 
ample  power,  apart  from  Lord  Cairns'  Act,  to 

S've  eitner  an  injunction  or  damages.  However, 
e  ground  of  my  decision  is,  that  there  has  been 
Buch  an  amount  of  acquiescence  in  the  present 
case  as  to  bar  the  plamtiS  from  enforcmg  his 
covenant.  The  appeal  will  therefore  be  dis- 
missed. 

BowEN,  L.J. — I  agree  that  the  true  ground  for 
deciding  this  case  is  not  the  mere  tact  oi  an  altera- 
tion in  the  proprietarv  character  of  the  neigh- 
bourhood. The  case  of  Duke  of  Bedford  v.  Trui- 
tee*  of  the  British  Mutenm  (2  My.  &  K.  852)  must 
not  be  misunderstood  or  misapplied.  It  is  not  an 
aotbority  that  contractual  obligations  disappear 
aa  circumstances  change,  but  that  a  person  wbo  is 
entitled  to  the  benefit  of  a  restrictive  covenant  may 
hv  his  conduct  or  omission  put  himself  in  such  an 
altered  relation  to  the  person  bound  by  it  as  makes 
it  manifestly  unjust  to  insist  on  its  enforcement. 
It  was  decided,!  take  it,  on  equitable  ^[rounds. 
In  such  a  case  there  is  an  equity  agamst  the 
plaintiff  which  bars  his  relief.  In  the  present 
case  we  do  not  decide  that  a  mere  alteration  in 
the  character  of  the  neighbourhood  would  be 
sufficient,  because  there  is  no  evidence  that  such 
alteration  was  caused  by  the  plaintiff;  but  the 
true  ground  of  our  decision  is,  that  the  plaintiffs 
conduct  amounts  to  acquiescence.  He  has  no 
ri£^t  to  come  here  for  an  injunction  after 
the  way  he  has  behaved  towanls  the  defen- 
dant. Pearson,  J.  dealt  with  the  case  under 
Lord  Cairns'  Act.  He  held  that  it  was  a 
case  in  which  he  ought  to  refuse  an  injunc- 
tion, bat  that  he  had  a  right  under  that  Act 
to  giant  damages  instead,  and,  as  he  assessed 
the  damages  at  one  farthing,  he  dismissed  the 
action  alt<M;ether.  The  counsel  for  the  appellant 
complained  bitterly  of  this  treatment  of  the  case 
by  uie  learned  judge;  they  said  that  the  court 
^ected  to  treat  the  case  as  one  of  damages,  and 
then  gave  no  damages  at  all,  and  they  contended 
that  the  Act  did  not  apply  to  such  a  case  as  that. 
Bat  it  is  obvious  that  the  Act  applies  with  double 
force  to  cases  where  onlv  nominal  damages  could 
be  given.    Otherwise  this  absurd  result  would 


follow,  that  if  a  plaintiff  is  entitled  to  substantial 
damages  the  court  could  refuse  him  an  injunction; 
but  it  he  had  no  real  cause  of  complaint,  and  the 
damages  could  not  be  assessed  even  by  a  pepper- 
corn, he  would  have  a  right  to  an  injunction.  In 
other  words,  as  his  damages  decreased  to  zero  his 
right  to  an  injunction  would  correspondinglr 
increase.  That  is  so  absurd  a  proposition  that  I 
cannot  believe  that  it  was  intended  by  the  Legis* 
lature.  I  think,  therefore,  that  Pearson,  J.  was 
right  in  treating  the  case  as  coming  under  Lord 
Cairns'  Act.  I  doubted  at  first  whether  he  ought 
not  to  have  g^ven  nominal  damages  and  no  costs. 
But  my  doubt  has  been  removed  by  the  considera- 
tion that  the  plaintiff  would  not  be  entitled  to 
40(.  damages  for  breach  of  covenant,  or  to  a  cer- 
tificate for  costs,  unless  he  had  suffered  tangible 
damages,  or  unless  he  was  justified  in  bringing 
his  action  to  ask  for  a  decwration  of  title  or  to 
try  a  right.  But  here  the  plaintiff  has  suffered 
no  material  damage,  and  he  has  no  right  to  bi-ing 
an  action  and  ask  for  a  declaration  of  title  against 
the  present  defendant.  If  he  had  not  behaved  to 
the  defendant  as  he  did,  there  would  have  been 
no  reason  why  he  should  not  have  had  his  right 
declared  by  the  court.  But  the  acquiescence 
which  disentitles  him  from  an  injunction  also 
precludes  him  from  obtaining  a  declaration  of 
title,  and  makes  it  a  frivolous  action.  I  think, 
therefore,  Pearson,  J.  was  right  in  dismissing  the 
action. 

Pbt,  L.J. — I  agree  in  what  has  been  said  on 
the  first  question.  I  agree  that  the  rule  in  DiiJee 
^  Bedfoiu  V.  Trustee*  of  the  British  Museum  (2 
My.  &  K.  552)  is  not  applicable  to  this  case.  It 
applies  where  an  alteration  takes  place  through 
the  acts  or  permission  of  the  plaintiff  or  those 
under  whom  ne  claims,  so  that  his  enforcing  his 
right  becomes  onreasonable.  But  I  do  not  think  it 
applies  to  cases  where  the  change  which  has  taken 
place  was  beyond  the  control  of  the  plaintiff. 
Therefore  I  think,  although  we  have  not  heard  the 
respondent  on  the  point,  that  the  learned  judge 
was  not  right  in  applying  the  principle  of  that 
case  to  the  present.  But  I  agree  that  the  action 
most  be  dismissed  on  the  ground  of  the  acqui- 
escence of  the  plaintiff.  Acquiescence  may  eitner 
be  an  entire  bar  to  all  relief,  or  it  may  be  a  ground 
for  inducing  the  court  to  act  under  the  powers  of 
Lord  Cairns'  Act.  Although  I  do  not  differ 
from  what  has  been  said  by  Baggallay,  L.J.,  I  am 
inclined  to  prefer  the  other  ground,  and  think 
that  this  is  a  case  in  which  the  plaintiff's  acqui- 
escence would  have  induced  me  to  give  damages 
instead  of  an  injunction.  It  was  argued  that  Lord 
Cairns'  Act  is  not  applicable  to  cases  where  nominal 
damages  only  could  be  given,  but  only  to  cases 
where  the  damage  are  substantial.  It  would  be 
astounding  if,  as  Bowen,  L.J.  said,  the  effect  of 
the  Act  were  to  be  that  the  right  to  an  injunction 
increased  as  the  right  to  damages  decreased,  and 
that  the  right  to  an  injuuction  became  absolate 
when  the  damages  were  zero.  In  my  opinion,  the 
Act  applies  to  cases  where  the  damages  are  merely 
nominal,  and  I  am  clearly  of  opinion  that  acqui- 
escence is  one  of  those  circumstances  which  the 
court  may  well  take  into  consideration  in  deciding 
whether  it  should  give  damages  or  an  injunction, 
and  that  an  amount  of  acquiescence  less  than 
what  would  be  a  bar  to  all  remedy  may  operate  on 
the  discretion  of  the  court,  and  induce  it  to  give 
damages  instead  of  an  injunction.  Therefore, 
Digitized  by  vj 
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irithont  differing  from  the  other  Lords  Justices, 
I  prefer  to  rest  my  decision  on  that  ground. 

Appeal  diamined  toith  cost*. 

Solicitors  for  the  plaintiff,  Clapham  and  Fitch. 

Solicitors  for  the  defendant,  Stoket,  Saunders, 
and  Stoket. 


Dec.  5,  6,  and  8, 1884. 

(Before  Bowen  and  Fjry,  L.JJ.) 

'Edus   v.   The  Weabdajub   laox   and   Coal 

COKPAST.  (o) 
■Pradiee— Third  party — Notice    by    defe»tdant    of 

■  elaim  to  indemnity — Eight  of  third  party  to 
eonnfer-elaitn  against  plaintiff'-- Judicature  Act 

■  1873.  ».  100— E.  8.  C.  1883,  Order  XVL,  rr. 
48-53. 

Where  the  defendant  has  served  a  third-party 
notice,  fhs  court  cannot  alloio  the  third  party  to 
counter-claim  against  the  plaintiff. 

Quwre,  whether  there  is  jurisdietiott  to  enable  a 
thii-d  party  to  counter-claim  against  the  defen- 
dant icho  has  given  him  notice. 

Although  hy  sect.  100  of  the  Judicature  Act  1873, 
"defendant  shaJl  inchtde  every  person  served 
ivith  any  writ  of  summons  or  process,  or  served 
with  notice  of,  or  entitled  to  attend  any  proceed- 
ings," the  term  "  defendant "  does  not  include  a 
thkrd  party. 

Semhle  (per  Fry,  L.J.)  that  the  section  meant  to 
include  the  persons  and  classes  represented  hy 
joining  other  persons  as  parties  vnder  part  5  of 
Order  XVL,  e.g.,  the  residuary  legatees  in  an 
administration  action. 

E.  irouglit  an  action  against  the  defendants  for 
specific  performance  of  an  agreement  to  take  a 
lease  of  coal  under  the  lands  of  E.,  and  also  for 
an  account  of  ro^/aUies  in  respect  of  the  coals  got 
hi  them  since  their  taking  possession  under 
the  agreement.  The  defendants  denied  that 
they  tcere  working  the  coals  under  any 
agreement  with  E.,  hut  alleged  that  they  were 
working  under  an  agreement  with  a  lease  from 
the  Ecdesiastical  Commissioners.  They  also  by 
leave  served  a  notice  on  the  Ecclesiastical  Com- 
missioners of  a  claim  to  he  indemnified  hy  them, 
to  the  extent  of  any  rent  paid  by  the  defendants 
to  the  commissioners,  in  respect  of  any  payments 
or  damages  which  they  might  he  ordered  to  make 
or  pay  to  the  plaintiff.  The  commissioners 
obtained  an  order  giving  them  leave  to  deliver  a 
"  counter-claim,"  the  order  not  statingto  whom  the 
counter-claim  was  to  he  delivered.  The  commis- 
sioners then  delivered  to  the  plaintiff  a  defence  in 
which  they  denied  that  the  coals  belonged  to  the 
plaintiff,  or  that  the  defendants  were  working  the 
coals  under  any  agreement  with  him.  They  at 
the  same  time  delivered  a  counter-claim,  to  the 
plaintiff,  in  which  they  alleged  thatthe  land  under 
which  the  coal  lay  was  partly  freehold  andpartly 
copyhold  held  of  a  manoi-  of  which  the  commis- 
sioners were  lords,  and  that  the  plaintiff  had  con- 
fused the  boundaries  between  the  freehold  and 
copyhold,  and  they  claimed  to  have  the  boundaries 
set  out. 

Held  (reversing  the  decision  of  Bacon,  V.C.),  that 
the  counter-claim  m.ust  he  struck  out. 

The  plaintiff.  Sir  TV.  Eden,  Bart,  by  hid  state- 
ment of  claim,  alleged  that  he  was  the  owner  at 

(«)  BepoTMll)rI'BA]iKEvAS8,K«i.,BuTl(ter«t-L»w. 


I  the  date  of  the  at^reement  thereinafter  mentioned, 
and  at  the  time  of  delivering  his  statement  of 
claim,  of  certain  freehold  land  at  Middridfle,  in 
the  county  of  Durham,  and  of  the  coal  and  fiir 
clay  thereunder,  and  that  the  defendants  were  the 
lessees  under  the  Ecclesiastical  Commissionen  of 
coal  under  land  immediately  adjoining;  that  the 
defendants  in  1880  contracted  to  take  a  lease  of 
the  coal  under  the  plaintifTs  land ;  that  in  1881 
the  defendants  commenced  to  work  the  coal  and 
fire  clay  under  the  plaintiff's  land  in  pursuance  of 
the  agreement,  but  declined  to  accept  a  lease  from 
him  in  consequence  of  a  claim,  made  gubeeqnently 
to  the  agreement  by  the  Ecclesiastical  Camnus. 
sioners,  to  be  entitled  to  the  coal  under  the  plain- 
tiff's land.  And  the  plaintiff  claimed  spetiSe 
performance  of  the  agreement,  and  an  account  of 
royalties.  The  defendants  thereupon  served  notice 
on  the  Ecclesiastical  Commissioners,  under  rule  48 
of  Order  XYI.  that,  in  the  event  of  the  plaintiff 
establishing  his  claim  to  any  payment  or  damages, 
the  defendants  claimed  to  be  indemnified  by  the 
Ecclesiastical  Commissioners  against  liability  to 
such  payment  or  damages  to  tne  extent  of  the 
rents  received  by  the  commissionera  from  the 
defendants  in  respect  of  coal  worked  out  of  the 
land  in  accordance  with  their  undertaking  nnder 
a  letter  of  the  21st  April  1883. 

On  the  24th  June  1884  the  defendants  served  a 
summons  on  the  plaintiff  and  the  Ecclesiastical 
Commissioners  for  directions  ior  the  trial  of  the 
question  of  liability  as  to  indemnity  between  the 
applicants  and  the  commissioners. 

On  the  30th  June  Bacon,  Y.C.  made  an  order 
at  chambers  "  that  the  Ecclesiastical  Commis- 
sioners be  at  liberty,  on  or  before  the  21st  Jnly 
188'!',  to  deliver  a  counter-claim  in  the  said  actioa, 
and  that  the  question  of  indemnity  be  tried  in 
the  action." 

On  the  30th  July  an  order  was  made  in 
chambers  that  the  Ecclesiastical  Commissioners 
should  be  at  liberty,  on  or  before  the  5th  Aug, 
to  deliver,  with  their  cotinter-claim,  a  statement  of 
defence  in  the  action  as  to  such  portion  of  the 
plaintiff's  statement  of  claim  and  of  the  defen- 
dants' statement  of  defence,  as  they  did  not 
admit. 

The  Ecclesiastical  Commissioners  thereapon 
delivered  a  defence  and  counter-claim,  by  whidi 
they  denied  that  the  plaintiff  was  the  owner  ti 
any  of  the  coal  or  fire  clay  mentioned  in  his 
claim,  and  alleged  that  the  commissioners  had 
been  owners  thereof  since  1856.  They  also  alleged 
that  the  land  under  which  the  coal  lay  ms 
partly  copyhold,  forming  part  of  a  manor  of 
which  the  commissioners  were  lords,  and  part^ 
freehold,  and  that  the  defendants  were  working 
the  coal  under  agreement  with  the  commissionos, 
and  not  under  an  agreement  with  the  plaintiff. 
They  also  alleged  that  the  plaintiff  had  confined 
the  boundaries ;  and  by  way  of  counter-claim  the 
commissioners  asked  that  the  boundaries  of  the 
copyhold  portion  of  the  land  might  be  ascertained 
and  set  out. 

On  the  Slst  Oct.  1884  the  plaintiff  moved  before 
Bacon,  Y.C.  for  an  order  stming  out  the  counter- 
claim. 

Sir  Arthur  T.  Watson  for   the  plaintilL— The 

court  has   no  power  to   allow    a   third  party. 

who  has    been  brought  in  for  the  purpose  of 

indemnifying  the    defendant,   to   counter-claim 

I  against  the  defendant.    If  there  is  sach  a  poirer 
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it onghtnot, on  the  Krotind  of  inconTcnience,  to 
be  exercised  in  a  case  like  this,  where  a  new  action 
altogether  is  raised.  There  is  no  objection  to  the 
defence  of  the  commissioners,  for  it  raises  the 
same  question  as  is  raised  by  the  defendants,  as  to 
who  is  the  owner  of  the  coal ;  but  the  counter- 
claim raises  a  question  foreign  to  the  action,  yiz., 
whether  the  surface  is  freehold  or  copyhold.  The 
defendants  have  delivered  their  notice  under  rule 
48  of  Order  XVI.,  having  obtained  leave  ex  parte 
to  do  so.  The  commissioners  entered  an  appear- 
ance under  rule  49,  and  obtained  directions  under 
rule  62,  and  the  order  gave  the  third  party  leave 
to  deliver  a  counter-claim.  That  means  not  a 
coonter-claim  against  the  plaintiff,  but  a  counter- 
claim against  those  who  seek  relief  against  the 
third  parties,  viz.,  the  defendants.  There  cannot 
be  a  counter-claim  against  a  person  who  does  not 
claim  anything,  and  the  plaintiff  claims  nothing 
aeainst  the  commissioners.  Rule  40  only  applies 
where  "  a  person  not  a  party  to  the  action  .  .  . 
desires  to  dispute  the  plamtifTs  claim  in  the 
action  as  against  the  defendant  ...  or  his  own 
liability  to  the  defendant,"  and  what  the  judge 
may  order  to  be  tried  under  rule  52  is  the  ques- 
tion as  to  the  liability  of  the  third  party  to  make 
the  contribution  claimed.  Nothing  is  said  as  to 
directing  the  trial  of  a  question  between  the 
plaintifFandthe  third  party.  Even  as  a^inst  the 
defendant  who  has  given  notice,  the  third  party 
cannot  deliver  a  counter-claim  : 

Strtet  r.  Qovtr,  36  L.  T.  B«p.  N.  S.  766 ;  2  Q.  B.  Div. 
498. 

If  a  defendant  cannot  be  counter-claimed  against, 
a  fortiori  a  plaintiff  cannot.  As  to  the  second 
point,  the  case  comes  clearly  within  rule  15  of 
Order  XXI.,  which  enables  the  court  to  exclude  a 
counter-claim  the  question  raised  by  which  ought 
to  be  the  subject  of  an  independent  action.  The 
claim  as  to  setting  out  boundaries  is  eminently 
one  which  ought  to  be  tried  in  a  separate  action. 
If  the  defendants  show  the  plaintiff  has  no  title, 
there  will  be  an  end  of  the  action  as  against  them. 
But  it  will  be  most  inconvenient  to  try  the  ques- 
tion of  boundaries  in  this  action,  and  tne  trial  of 
that  question  will  delay  the  trial  of  the  much 
simpler  question  originally  raised,  as  to  whether 
the  plaintiff  is  entitled  to  specific  performance. 

EUon,  for  the  Ecclesiastical  Commissioners, 
was  not  called  upon. 

Bacos,  V.C. — ^I  do  not  think  there  is  any 
ground  whatever  for  what  Sir  Arthur  Watson 
asks  me  to  do.  The  object  of  these  orders,  and 
the  object  generally  of  the  practice,  is  to  bring 
into  one  suit  all  the  (questions  that  can  properly 
arise  out  of  the  claims  of  the  several  parties. 
The  plaintiff  says,  "  I  sold  to  the  first  defendant 
a  house  and  he  will  not  pay  me."  The  defendant 
says,  "I  bought  the  house,  not  from  yon,  but 
from  somebody  else,  and  I  have  paid  him."  That 
is  ihe  simple  way  of  putting  it.  Then  the  man 
who  has  paid  for  the  house  is  called  upon  to 
account  to  the  plaintiff,  or  thixiagh  the  defendant 
to  the  plaintiff,  for  what  he  has  received.  He 
says,  "  It  is  not  your  house  at  all,  you  must  make 
out  your  title  and  fight  it ; "  and  thereupon  the 
question  arises.  I  think  the  counter-claim  does, 
within  the  terms  of  the  rule,  bring  the  question 
between  the  parties  in  a  proper  state  for  decision; 
and  if  any  objection  can  be  taken,  it  must  be 
taken  at  the  hearing,  but  not  by  way  of  mntilating 


the  proceedings  which  the  Ecclesiastical  Com- 
missioners have  thought  it  right  to  institute  under 
the  notice  to  them  as  third  parties.    The  appli- 
cation must  be  refused,  with  costs. 
The  plaintiff  appealed. 

Sir  A.  T.Wat$on,  for  the  appellant,  was  stopped 
by  the  Court. 

Elton  for  the  Ecclesiastical  Commissioners. — 
The  third  parties  are,  in  effect,  defendants  to  this 
action,  and  have  the  same  right  of  counter- 
claiming,  subject  to  the  leave  of  the  court  being 
obtained,  as  an  ordinary  defendant.  If  there  is 
inconvenience  in  tr}-ing  the  counter-claim  in  the 
same  action,  the  court  may,  of  course,  exclude  it : 
(Order  XIX.,  r.  3).  The  third  party  has,  under 
sub-sect,  3  of  sect.  24  of  the  Jndicatuve  Act  1873, 
the  same  rights  in  respect  of  his  defence  as  if  he 
had  been  sued  in  the  ordinary  way  as  a  defendant, 
and  this  includes  the  right  to  counter-claim.  The 
third  party  is  served  with  notice  of  proceedings, 
and  13  therefore  within  the  definition  of  a 
defendant  in  sect.  101  of  the  same  Act.  He  also 
referred  to 

Order  XVI.,  r.  48.£3 ; 

Order  XXI.,  r.  15; 

Street  v.  Oover,  36  L.  T.  Bep.  N.  S.  766;  2  Q  B.  Div. 

468; 
Witham  T.  Vane,  41 L.  T.  Bap.  N.  S.  729. 

Sir  A.  T.  Wataon  replied.  ri  j         n 

*^  Cur.  adv.  vuU. 

Dee.  8. — Bowek,  L.J. — ^This  is  a  case  in  which 
the  Weardale  Iron  and  Coal  Company  were  sued 
bjr  the  plaintiff  and  have  brought  in  the  Eccle- 
Biastical  Commissioners  as  third  parties.  At 
chambers  two  orders  were  made,  which  are 
couched  in  rather  vague  language,  giving  the 
third  parties  leave  to  counter-claim,  but  not  saving 
whether  they  might  counter-claim  against  the  plain- 
tiff or  the  defendants  or  both.  The  Ecclesiastical 
Commissioners  say,  however,  that  they  are  entitled 
to  counter-claim  against  the  original  claimant, 
the  plaintiff,  and  they  have  accordingly  delivered 
a  counter-claim  as  against  him.  The  plaintiff  has 
moved  to  strike  out  the  counter-claim,  and  we 
have  to  decide  whether  the  rules  entitle  the  court 
to  allow  such  a  counter-claim  to  be  delivered.  I 
am  of  opinion  that  there  is  no  such  power  in  the 
court.  I  should  be  very  sorry  to  do  anything 
militating  against  the  provisions  in  the  Judicature 
Act  1873,  s.  24,  sub-sect.  7,  that  as  far  as  possible 
all  matters  in  controversy  between  the  parties 
may  be  finally  determined,  and  all  multiplicity 
of  proceedings  concerning  any  of  such  matters 
avoided.  But,  after  all,  we  must  consider  whether 
a  machinery  has  been  provided  for  allowing  sach 
a  question  as  that  raised  by  these  third  parties  to 
be  decided  in  the  way  suggested.  By  sub-sect.  3 
of  sect.  24  of  the  Judicature  Act  1873  the  courts 
have  power  to  grant  to  "  any  defendant,"  in  respect 
of  any  right  claimed  by  him,  all  such  relief 
against  any  plaintiff  as  such  defendant  shall  have 
properly  claimed  by  his  pleading,  and  as  the 
courts  might  have  granted  m  a  suit  instituted  by 
the  same  defendant  against  the  same  plaintiff, 
and  also  all  such  relief  relating  to  or  connected 
with  the  original  subject  of  the  cause  or  matter, 
and  in  like  manner  claimed  against  any  other 
person,  whether  already  a  party  or  not,  who  shall 
have  been  duly  served  with  notice,  as  might  have 
been  granted  against  him  if  he  had  been  a  defen- 
dant to  a  cause  oy  the  same  defendant  for  the  lUce 
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purpose ;  and  that  every  person  served  with  any 
sucn  notice  shall  thenceforth  be  deemed  a  party 
to  such  cause,  'vrith  the  same  rights  in  respect  of 
his  defence  against  such  claims  as  if  he  had  been 
duly  sued  in  the  ordinary  way  by  such  defendant. 
The  counsel  for  the  Ecclesiastical  Commissioners 
has  prayed  in  aid  the  definition  of  a  defendant 
in  sect.  100  o!  the  Judicature  Act  1873,  which 
provides  that  "  '  defendant '  shall  include  every 
person  served  with  any  writ  of  summons  or 
process,  or  served  with  notice  of,  or  entitled  to 
attend,  any  proceedings,"  and  he  asks  us  to  hold 
that  the  word  "  defendant "  in  the  Act  is  to  be 
extended  so  as  to  include  a  third  party  in  a  sec- 
tion dealing  with  procedure  by  a  defendant.  I  am 
by  no  means  certain  that  a  third  party  is  a  person 
who  can  be  said  to  be  served  witn  any  process,  or 
with  notice  of,  or  entitled  to  attend,  any  proceed- 
ings. Eut,  even  if  you  can  apply  that  definition 
to  some  of  the  rules,  it  is  clear  tnat,  under  sub- 
sect.  3  of  sect.  24,  a  third  party  is  not  a  defendant 
for  all  purposes,  and  that  the  Ecclesiastical  Com- 
missioners do  not  better  their  case  by  referring 
to  that  section.  Eut  a  portion  of  the  Rules  of 
1883  is  devoted  to  this  subject  of  third  parties, 
and  on  the  construction  to  be  placed  on  it  this 
question  must  depend.  I  am  of  opinion  that  a 
tnird  party  cannot,  under  rule  63  of  Order  XVI., 
have  leave  g^ven  to  him  to  deliver  a  counter- 
claim to  the  plaintiff.  There  are  two  ways  of 
working  the  third-party  procedure.  The  defen- 
dant  giving  the  notice  may  apply  to  the  court, 
under  rule  52,  for  directions,  and  on  the  hearing 
of  that  application  the  court  may,  "if  satisfied 
that  there  is  a  question  proper  to  be  tried  as  to 
the  liability  of  the  third  party  to  make  the  con- 
tribution or  indemnity  claimed,  in  whole  or  in 
part,  order  the  question  of  such  liability,  as 
between  the  third  party  and  the  defendant  giving 
the  notice,"  to  be  tried.  So  far  as  that  rule  alone 
is  concerned,  the  question  to  be  tried  must  be 
either  one  between  the  third  party  and  the  defen- 
dant who  brings  him  in,  or  a  question  common  to 
all  three  parties  which  is  to  be  decided  once  for 
all.  Here  it  cannot  be  said  that  a  direction  under 
rule  62  includes  the  counter-claim  by  the  third 
parties  against  the  plaintiff.  Then,  if  we  turn  to 
rule  63,  the  other  method  of  working  the  pro- 
cedure is  shown,  that  is,  by  giving  the  third  party 
liberty  only  to  defend  the  action.  It  is  clear  that 
under  that  rule  a  third  party  cannot  have  a 
counter-claim  against  the  plaintiff ;  therefore  the 
counter-claim  cannot  be  delivered  under  either  of 
the  two  rules.  It  is  very  important  to  settle  the 
practice  as  to  the  third-party  procedure,  and  if 
the  application  had  been  to  deliver  a  counter- 
claim, not  against  the  plaintiff,  but  against  the 
defendant,  I  should  have  considered  it  doubtful 
whether  the  court  could  have  given  leave  to  do 
so,  as  there  is  language  of  the  judges  in  some  of 
the  reported  cases  which  seems  to  oe  against  the 
legality  of  that  course ;  but,  when  it  is  attempted 
to  deliver  a  counter-claim  against  the  plaintiff, 
that  case  falls  clearly  outside  the  third-party 
rules,  and,  although  general  convenience  ought 
perhaps  not  to  influence  us  in  construing  an  Act 
of  Parliament,  I  am  bound  to  say  that  it  would 
clearly  be  most  inconvenient  to  allow  a  counter- 
claim like  this.  A  plaintiff  who  brings  his  action 
against  a  defendant  and  desires  a  speedv  determi- 
nation would  find  himself  embrangled  in  quite 
another  controrersy  with  a  person  who  had  oeen 


brought  m,  not  by  him,  but  by  the  defendant. 
I  thmk,  therefore,  that  the  appeal  must  succeed, 
and  that  the  counter-claim  must  be  struck  out. 
In  passing,  I  wish  to  add  that  the  orders  ia 
chambers  are  not  in  such  precise  terms  as  they 
might  have  been,  and  that,  in  my  opinion,  what 
has  been  done  is  due  to  the  language  of  the  orders 
being  so  vague. 

Pky,  L.J. — I  am  of  the  same  opinion.  The 
question  is,  whether  or  not  third  parties  can 
counter-claim  against  the  plaintiff.  The  primary, 
if  not  the  sole  object  of  the  third-party  prooednre 
is  to  determine  two  questions :  (1)  As  to  the  right 
as  between  the  plaintiff  and  the  portj  who  brings 
the  third  party  in ;  and  (2)  that  which  arises  be- 
tween the  defendant  and  the  third  party,  whether 
the  third  party  is  liable  to  contribute  or  give  an 
indemnity  in  respect  of  the  liability  of  the  defen- 
dant. I  think  the  procedure  is  confined  to  these 
two  questions,  and  tnat,  if  it  were  extended,  great 
inconvenience  would  be  caused  to  liti^iants. 
Bule  49  provides  that  if  a  third  party  "  desires  to 
dispute  the  plaintiff's  claim  in  the  action  as 
against  the  defendant,  on  whose  befaa'f  the  notice 
has  been  given,  or  his  own  liability  to  the  defen- 
dant," he  must  enter  an  appearance,  in  default  of 
which  he  admits  the  validity  of  the  jud^rmeut  and 
his  own  liability  to  contribute  or  indemnify. 
Those  are  the  two  questions  I  have  referred  to. 
It  is  contended  by  Mr.  Elton  that  the  definition 
of  a  defendant  in  sect.  100  gives  to  a  third  party 
all  the  rights  of  a  defendant,  including  the  ri^t 
to  counter-claim.  Now,  in  the  first  place,  the  third 
party  is  not  "  served  with  any  writ  of  summons 
or  process."  Is  he  a  person  "  served  with  notice 
of,  or  entitled  to  attend,  any  proceedings  P  "  These 
words  seem  to  apply  to  the  case  provided  for  by 
rule  40  of  Order  XVl.,  by  which  certain  persons 
are  served  in  an  administration  action  with  notice 
of  judgment,  and  are  entitled  to  attend  proceed- 
ings, though  not  originally  parties  to  the  action. 
If  one  refers  to  rule  48  of  the  same  order,  it  seems 
that  the  third  party  is  served  with  a  particular 
notice  of  the  defeniutnt's  claim  to  contribution  or 
indemnity  over  against  himself,  and  that  does 
not  seem  to  me  to  be  notice  of  a  proceeding. 
I  agree,  therefore,  that  the  appeal  must  he 
allowed. 

Solicitors  for  the  appellant,  Shnm,  Crottman, 
and  Co.,  for  Trotter,  Bruce,  and  Trotter,  Bishop 
Auckland. 

Solicitors  for  the  Ecclesiastical  Commiasionen, 
White,  BarreU,  and  Co. 


Friday,  Nov.  14, 1884. 
(Before  Bowen  and  Fbt,  L-JJ.) 

BORNEMANN  V.  WiLSOH.  (a) 

Praetiee — Coet* — Bankrupt^  ^  f^i^  ^  <>*  (t^t'O* 
— Trustee  in  banhru^^iy — LiabQitg  for  oo$U. 

Where  a  party  to  an  action  beeowiee  banin^  catd 
the  truite«  in  the  hankntptey  eleett  to  go  » 
tuiih  ike  action,  and  ihut  approbatee  what  io* 
h«en  done,  he  mvri  take  the  action  at  he  finde  U, 
and  he  thereby  render*  hinue^  UdbU  to  A* 
oppoeite  parly  for  ih«  eo$t*  wMdk  hate  kM 
aweady  incurred  therein. 

This  was  an  appeal  from  an  order  of  Bacon,  Y.G. 
On  the  Ist  Aug.  1884  the  plaintift,  Friedtich 

(a)  B<portad  l>7  W.  0.  BiM,  bq,  BMTfatWMlom 
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Bomemaim,  commenced  an  action  against  the 
defendants,  William  Wilson  and  others,  the  writ 
claiming  an  account  of  all  receipts  and  payments 
by  the  defendants  on  accoant  of  the  plamtiff ;  an 
account  of  all  dealings  and  transactions  by  the 
defendants  as  agents  for  the  plaintiff  ;  for  a 
receiyer  of  all  silK  and  other  goods  belonging  to 
the  plaintiff  in  possession  of  the  defendants ;  and 
for  an  injunction  to  restrain  the  defendants  from 
parting  with  such  goods. 

On  the  7th  Aug.  1884,  on  the  motion  of  the 
plaintiff,  an  injunction  was  granted  by  Bacon, 
V.C.,  and  a  receiver  was  appointed. 

On  the  same  day  the  defendants,  by  B{)ecial 
leave  of  the  Court  of  Appeal,  served  the  plaintiff 
with  notice  of  appeal  from  this  order. 

On  the  4th  sept.  1884  a  receiving  order  in 
bfuokmptcy  was  made  against  the  defendants. 
They  were  afterwards  adjudicated  bankrupt, 
and  on  the  7th  Oct.  1884  a  trustee  of  their  estate 
was  appointed. 

On  the  18th  Oct.  1884,  on  the  ex  parte  applica- 
tion of  the  plaintiff,  an  order  was  made  that  the 
action  and  the  proceedings  therein  should  be 
carried  on  and  prosecuted  by  the  plaintiff  against 
the  trustee  as  defendant,  in  like  manner  as  the 
same  might  have  been  carried  on  and  prosecuted 
against  the  original  defendants  if  they  had  not 
become  bankrupt.  A  copy  of  this  order  was 
sent  to  the  trustee's  solicitors.  The  trustee  did 
not  move  to  discharge  this  order. 

On  the  31  »t  Oct.  1884  the  trustee's  solicitors 
wrote  to  the  plaintiff's  solicitor,  acknowledging 
the  receipt  of  the  copy  of  the  order  of 'the  I8th 
Oct.  1884,  and  adding  that  "  it  is  not  the  inten- 
tion of  onr  client  to  proceed  with  the  appeal,  or 
to  take  any  proceedings  thereon." 

After  this  the  trustee's  solicitors  entered  an 
appearance  for  him  in  the  action,  and  gave  notice 
that  they  should  require  a  statement  of  claim  to 
be  delivered  by  the  plaintiff. 

The  appeal  from  the  order  of  Bacon,  Y.C.  of 
the  7th  Aug.  1884  now  came  on  for  hearing. 

It  being  stated  that  the  trustee  did  not 
intend  to  prosecute  the  appeal,  the  question  was 
raised  as  to  his  liability  to  pay  the  costs  of  the 
appeaL 

Mittar,  Q.C.  and  /.  B.  Brooke,  for  the  plaintiff, 
asked  that  the  appeal  might  be  dismissed  with 
costs  in  the  ordinary  way,  leaving  the  trustee 
personally  liable  to  pay  such  costs.  They  con- 
tended that  the  trustee,  by  requiring  the  deliTery 
of  a  statement  of  claim,  had  adopted  the  action 
as  it  stQod,  and  was  therefore  responsible  for 
costs  already  incurred. 

Herbert  Reed,  for  the  trustee,  argued  that  the 
trustee  never  had  any  intention  of  prosecuting 
the  appeal,  and  ought  not  to  be  made  personally 
responsible  for  the  costs.    He  referred  to 

Sarter  and  Co.  r.  Dubeua  and  Co.,  44  L.  T.  Bep. 

N.  S.  506  ;  7  Q.  B.  Dir.  418 ; 
Walton  T.  HoUiday,  46  L.  T.  Bep.  N.  S.  878 ;  20  Ch. 
IHt.780. 

BowKH,  L.J. — ^Tliis  appeal  must  be  dismissed 
with  coats,  to  be  paid  bv  the  trustee.  Without 
diflcnssing  the  question  of  the  exact  position  of  a 
trustee  in  bankmptcj  who  finds  himself  made 
nuty  to  an  action  m  which  proceedings  have 
Deen  taken  before  the  bankruptcy,  it  is  clear  that, 
if  he  elects  to  go  on  with  the  action,  and  thus 
approbates  what  has  been  done,  he  most  take  the  1 


action  as  he  finds  it.  He  cannot  approbate  and 
reprobate;  he  cannot  blow  hot  and  cold — take 
part  of  an  action  and  leave  the  rest.  Here, 
before  the  bankruptcv,  the  bankrupt  had  given 
notice  of  appeal,  and  the  trustee,  having  (by 
appearing  and  calling  for  a  statement  of  claim) 
adopted  tho  defence,  must  be  takeu  also  to  have 
adopted  the  notice  of  appeal. 

Fbt,  L.J. — I  am  entirely  of  the  same  opinion. 
When  the  trustee  adopted  the  defence  to  the 
action,  he  adopted  the  action  exactly  as  it  then 
stood.  He  cannot  take  one  part  of  the  proceed- 
ings and  leave  the  rest. 

A^l^al  dismiised  with  costs. 

Solicitor  for  the  plaintiff,  A.  G.  Ditton. 

Solicitors  for  (ihe  trustee,  Hindson,  Miller,  and 
Vernon.  i 

[Of.  Warner  4.  Armstrong,  4  Sim.  140,  and 
Lewit  V.  Armstrong,  3  My.  &  K.  69.] 


Feb.  26,  28,  iiarek  1,  3,  and  24,  1884.  O"  / 

(Before  Cotton,  Bowen,  and  Pry,  L.JJ.) 
Cbopfeb  v.  Smith,  (a) 

Letters  'patent  —  Assignment  —  Action  against 
original  grantee — Denial  of  validity — Estoppel — 
— Particulars  of  objection — 16  ^  16  Vict.  c.  83, 
«.  41. 

In  1873  letters  patent  for  improvements  in  Zoco 
machines  were  granted  to  U.  In  1877  U.  went 
into  liquidation,  and  the  patent  was  told  by  the 
trustee  to  the  plaintiffs.  H.  afterwards  entered 
into  partnership  with  8. 

This  a^:tion  wot  broitght  against  8.  and  H.  to 
restrain  them  from  infringing  the  patent. 

By  an  order  made  when  the  action  came  on  for  trial 
it  wot  postponed,  with  liberty  to  8.  and  H.  to 
deliver  tpeeijied  obieetiont,  when  8.  and  H.  denied 
infringement,  and  8.  olfjeeted  to  the  validUy  of 
the  pateni  on  the  ground  of  want  of  novelty  and 
insii^ieieney  of  the  spedfieation. 

The  erott-examination  of  the  plaintifft'  ^oitnesiet 
showed  want  of  novelty  in  otie  of  the  tubtidiary 
comhinatiom  in  the  machi')ie. 

Pearton,  J.  held  that  the  patentee  had  not  claimed 
this  tiAtidiary  combination  as  hit  invention  ;  that 
the  patent  wat  valid,  and  granted  an  injunction 
against  both  defendants  and  an  inquiiy  at  to 
aamMes. 

The  defendants  appealed. 

Held,  thai,  on  the  construction  of  the  tpeeijieation,  H. 
had  claimed  the  subsidiary  combination  as  hit 
invention,  and  that  the  patent  was  invalid,  and 
that,  there  being  nothing  to  prevent  8.  from,  insist- 
ing on  this  objection,  his  appeal  must  succeed. 

Held,  also,  that  H.  was  not  estopfiedfrom  disputing 
the  validity  of  the  patent,  either  on  ike  ground 
that  the  letters  patent  were  of  record ;  or  In/  deed, 
by  reason  of  the  ^ecifieation  being  under  his 
seal;  or  by  matter  in  pais  on  the  ground 
of  the  statements  in  his  petition  to  the 
Crown,  there  being  nothing  to  show  that  ths 
plaintiffs  bought  on  the  faith  of  those  statements. 

Held,  also,  thai  H.  not  having  delivered  objections 
to  ihe  validiiy  of  the  patent  evidence  to  show  that 
it  wat  invalid  for  want  of  novelty  eould  not  be 
read  on  his  behalf. 

Held,  alto,  by  Cotton  and  Fry,  LJJ.  {dittentiente 

(a)  Bsportad  by  W.  0.  Boa,  Enq.,  BarTi«*r«t-Laif;^  T  ^ 
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Bowen,  L.J.),  thai  B.  never  havina  asked  for 
leave  to  amend  his  particulars  of  objection,  but 
haxnng  to  the  last  argued  the  case  on  the  ground 
that  no  such  amendment  was  necessary,  leave 
ought  not  to  he  now  given,  hut  that  his  appeal 
must  be  dismissed.  ■ 

In  1873  letters  patent  were  granted  to  one 
Hancock  for  improvementa  in  lace  machines.  By 
the  specification  he  claimed,  according  to  the 
decision  of  the  Court  of  App^,  not  only  the 
general  combination  which  constitnted  hia  im- 
proved machine,  but  also  two  subsidiary  combi- 
nations which  formed  parts  of  it. 

In  Jan.  1877  Hancock  went  into  liquidation, 
and  in  April  the  trustees  in  liquidation  sold  the 
letters  patent  to  the  plaintiffs. 

In  Nov.  1880  Hancock  took  out  anotherpatentfor 
improTements  in  lace  machines,  and  in  Feb.  1881 
entered  into  partnership  with  the  defendant 
Smith. 

In  May  1881  the  present  action  was  commenced 
against  Smith  and  Hancock  to  restrain  them 
from  infringing  the  plaintiffs'  patent. 

On  the  17th  May  1882  the  action  was  standing 
for  trial,  but,  on  the  application  of  the  defendants, 
the  following  order  was  made : 

"  Upon  motion  made  by  counsel  for  the  defen- 
dants on  the  17th  May  1882  for  leave  to  sever  in 
their  defences,  and  this  action  standing  this  day 
in  the  paper  for  trial,  in  presence  of  counsel  for 
the  plaintiffs  and  defendants,  and  the  defendants 
by  their  counsel  asking  for  leave  to  deliver  par- 
ticulars of  their  objections  to  the  validity  of  the 
plaintiffs'  letters  patent,  this  court  doth  order 
that  the  defendants  be  treated  as  having  severed 
in  their  defence.  And  this  court  doth  order 
that  this  action  do  stand  over,  with  liberty  to 
apply  to  restore  the  same." 

The  Court  then  gave  leave  to  the  plaintiffs  to 
discontinue  the  action  on  certain  terms,  and  then 
provided  that  if  the  plaintiffs  should  not  within  a 
month  give  notice  to  the  defendants  of  discon- 
tinuance, "  the  defendants  be  at  liberty  to  deliver 
to  the  plaintiffs  the  particulars  of  objection 
specified  in  the  schedule  hereto,  but  without 
prejudice  to  any  question  at  the  trial  of  this 
action  as  to  the  defendants  or  either  of  them 
being  estopped  from  objecting  to  the  validity  of 
the  plaintiffs'  letters  patent." 

The  particulars  of  objection  were  as  follows  : 

Take  notice  that  at  the  trial  of  this  action  the  defen- . 
dants  will  deny  that  they  hare  infringed  the  letters 
patent  in  the_  statement  of  claim  mentioned,  and  the 
defendant  Smith  will  rely  on  their  objections  to  the 
validity  nf  the  said  letters  patent  on  the  groond  of  want 
of  novelty  and  insnfficienoy  of  the  specification,  and 
that  the  matters  claimed,  or  aome  of  them,  were  not 
^od  anbjeot-matter,  and  will  farther  contend  that  the 
invention,  aa  deaoribed  and  claimed  in  the  specification 
of  the  laid  patent,  or  material  parte  thereof,  were,  prior 
to  the  date  of  the  aaid  patent,  pablioly  oaed  at  the  times 
and  plaoea,  and  in  the  manner<more  particularly  herein- 
after set  forth,  that  is  to  aay,  &o. 

The  plaintiffs  did  not  discontinue  the  action, 
and  the  above  objections  were  delivered. 

At  the  trial  it  was  shown  by  the  cross- 
examination  of  the  plaintiffs'  witnesses  that  the 
second  of  the  subsidiary  combinations  was  a 
well-known  old  combination,  though  it  had  never 
before  been  applied  to  lace  machines. 

On  the  6th  March  1883  Pearson,  J.  held  that 
the  iq>ecifi_cation  was  sufficient,  and  also,  upon  its 
coDBtmction,  that  the  patentee  only  intended  to 


claim  the  entire  combination,  and  that  by  the 
third  claim  he  was  merely  intending  to  give  a 
more  full  description  of  a  part  of  his  machine, 
and  not  to  claim  that  subsidiary  combination  as 
his  invention.  His  Lordship  accordingly  held 
that  it  was  a  good  patent,  and  ^ve  jndgment 
against  the  defendants  for  an  injunction  and  a 
reference  as  to  damages,  considering  it  clearly 
established  that,  if  the  patent  was  good,  tiw 
machine  which  the  defendants  were  using  was  an 
infringement  of  it. 

The  defendants  appealed,  and  the  appeal  was 
heard  on  the  26th  and  28th  Feb.  and  the  Ist  and 
3rd  March  1884. 

The  case,  as  far  as  it  relates  to  the  validity  of 
the  patent,  does  not  call  for  a  report,  as  the  only 
question  was  whether,  on  the  construction  of  the 
particular  specification,  the  patentee  was  to  be 
taken  to  claim  the  subsidiary  combinations  as 
separate  inventions  in  respect  of  which  he  was 
entitled  to  a  monopoly,  it  not  being  disputed 
that  if  he  had  done  so  the  letters  patent  were 
invalid. 

Aston,  Q.C.  and  Goodeve,  for  the  appellant, 
contended  that  the  second  and  third  claims  were 
distinct  substantive  claims,  and  that,  as  the  com> 
bination  in  the  third  claim  was  old,  the  patent 
was  bad. 

Bavey,  Q.C,  Barber,  Q.C,  CJiadnayck  Heodetf, 
and  Cann,  for  the  plaintiffs,  argued  that  the 
patent  was  good.  With  regard  to  Hancock, 
they  contended  that  Hancock,  having  given  no 
particulars  of  objection,  no  evidence  of  the 
invalidity  of  the  patent  was  admissible  on  his 
behalf:  (15  &  16  Vict.  o.  83,  s.  41.)  The 
evidence  of  the  want  of  novelty  of  the  third 
subordinate  combination  could  therefore  not  be 
read  on  his  behalf,  and  his  appeal  must  fail.  He 
was  estopped  from  denying  the  invalidity  of  the 
patent :  (1.)  by  the  Iptters  patent  which  are  of 
record  (Com.  Dig.  vol.  4,  189).  (2.)  The  speci- 
fication being  under  seal,  there  was  also  estoppel 
by  deed.  There  might  be  estoppel  by  deed-poll 
(Shepp.  Touchstone,  p.  53)  ;  and  there  was 
estoppel  in  the  present  case  : 

Bovnnan  v.  Taylor,  1  Web.  Fat.  Cas.  293; 

Co.LiU.3S2,a; 

Oldham  V.  Langmtad,  3  T.  B.  439,  n. ; 

Chambers  v.  CriMey,  33  Beav.  374. 
(3.)  There  was  estoppel  by  matters  m  pais,  for 
Hancock  could  not  dispute  the  allegations  in  his 
petition  to  the  Crown  oy  which  he  obtained  the 
letters  patent : 

2  Smith  L.  C.  8th  edit.  879 ; 

Carr  v.  London  atid  North-Wsttem  RaUyoay  Com- 
pany, 31  L.  T.  Eep.  N.  S.  785  j  L.  Rep.  10  C.  P, 
807; 

Oouiey  T.  Diwon,  10  H.  of  L.  Caa.  293. 

Aston,  Q.C.  in  reply. — [Cotton,  L.J. — We  only 
require  to  hear  you  on  the  points  whether 
Hancock  is  at  liberty  to  say  that  his  representa- 
tion to  the  Crown  that  his  invention  was  novel 
was  a  misrepresentation,  and,  whether,  not 
having  delivered  objections  to  the  validity  of 
the  patent,  he  can  avail  himself  of  evidence  to 
show  its  invalidity.]  Hancock  only  said  to  the 
Crown  that  he  believed  the  invention  to  be  a  new 
and  useful  invention.  He  did  not  know  at  the 
time  that  the  use,  for  other  purposes,  of  the  OHn- 
bination  for  which  the  three  claims  is  made^ 
took  it  out  of  the  category  of  inventions.  There 
doee  not  appear  to  be  any  case  as  to  the  poeitioa 
Jigitized  by  VJ 
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of  m  patentee  who  has  become  bankrapt;  but 
tbere  are  analogons  cases.  In  Walker  t.  Mottram 
(45  L.  T.  fiep.  N.  S.  659;  19  Ch.  Div.  355.)  the 
goodwill  of  a  business  was  sold  in  bankruptcy, 
and  the  effect  of  assignment  in  bankruptcy  was 
held  to  be  different  from  that  of  assi^ment  by 
the  bankrapt  himself.  He  is  not  subject  to  the 
same  equities  as  if  he  were  the  assignee.  There 
is  nothing  to  show  that  the  plaintiffs  bought  on 
the  faith  of  anything  he  said  in  his  petitions. 
Purchasers  do  not  buy  a  patent  on  the  faith  of 
any  such  statement.  Hancock  denies  infringe- 
ment. Now,  "infringement"  does  not  mean 
making  something  described  in  letters  patent,  but 
Tiolation  of  a  patent  right.  Then  infringement 
having  been  denied  by  the  notice,  any  act  which 

'  infringed  any  right  secured  by  the  patent  was 
also  denied,  and  objectionR  to  the  validity  of  the 
patent  were  therefore  included,  and  it  was 
unnecessary  for  Hancock  to  state  specifically  that 
the  patent  was  bad.  If  the  court,  in  favour  of 
Smiui,  holds  the  patent  void,  how  can  it,  in  the 
same  action,  grant  relief  against  Hancock  under 
a    patent  which  it  decides  to  be  invalid  ?    The 

'  ervidence  on  which  the  patent  is  held  invalid 
came  from  the  plaintiffs'  own  witnesses.  There 
is  no  reason,  therefore,  why  the  court  should  not 
treat  it  as  available  to  Hancock. 

At  the  conclusion  of  theargument  judgment  was 
given  as  to  the  validity  of  the  patent.  The  Court 
was  of  opinion  that  on  the  construction  of  the 
specification  the  patentee  had  claimed  the  second 
subsidiary  combinations  as  his  inventions,  and  that 
as  it  was  not  novel  the  patent  was  void,  but  judg- 
ment was  reserved  with  reference  to  the  question 
as  to  which  of  the  defendants  was  at  liberty  to 
dispute  the  validity  of  the  patent. 

March  24, 1^4. — CorroK,  L.J. — In  this  case  we 
determined  on  a  former  day  that,  as  against  any 
one  of  the  defendants  who  is  now  entitled  to  take 
the  objection,  that  the  patent  now  vested  in  the 
jdaintiffs  was  bad  on  the  ground  that  one  of  the 
subordinate  combinations  which  we  considered  to 
'  be  claimed  by  the  patentee  in  bis  specification  as 
part  of  his  invention  was  not  novel,  but  we 
reserved  for  consideration  the  question  which  of 
the  defendants  were  entitled  to  take  that  objec- 
tion. As  regards  the  defendant  Smith,  there  is 
no  reason  why  he  should  not  take  it,  and  his 
appeal  therefore  succeeds.  But  as  regards  the 
defendant  Hancock  the  case  stands  in  a  peculiar 
position.  Hancock  was  the  original  patentee ;  he 
went  into  liquidation,  and  the  plaintiffs  bought 
the  patent  from  his  trustee  in  liquidation.  Several 
grounds  were  taken  against  Hancock  being 
entitled  to  rely  on  the  objection  which  we  held  to 
be  fatal  to  the  validity  of  the  patent,  the  first, 
which  divides  itself  into  three  subdivisions,  being 
that  the  patentee  was  estopped  from  denying 
the  validity  of  his  own  patent.  Mr.  Barber 
put  it  that  there  were  three  valid  grounds, 
namely,  estoppel  of  record,  estoppel  by  deed,  and 
estoppel  in  paU.  The  estoppel  on  the  record 
was  of  course  alleged  to  arise  from  the  letters 
patent  which  were  recorded.  But  besides  the 
objection  that  estoppel  is  only  as  between  parties 
and  privies,  there  is  nothing  in  the  patent  which 
is  inconsistent  with  Hancock  alleging,  if  he  is 
otherwise  in  a  position  to  do  so,  that  the  speci- 
fication was  not  a  good  one;  and  that  the 
patent  was   invalid  on  the  ground  of  wont  of 


novelty.  Estopperafisea  only  from  something  1^ 
which  the  man  who  is  estopped  is  prevented  from 
alleging  and  proving  the  truth,  he  oeing  bound  by 
that  which  estops  him  to  admit  that  certain  alle- 
gations are  true.  As  regards  the  estoppel  on  the 
reooixl,  therefore,  in  my  opinion  there  is  no  gjound 
for  the  argument.  Then  we  come  to  estoppel  by 
deed,  namely,  by  the  specification  which  was  by 
deed-poll ;  but,  in  my  opmion,  there  is  nothing  in 
the  specification  which  prevents  Hancock  from 
allying  the  truth,  and  from  proving  the  truth,  for 
all  uiat  the  specification  professed  to  do  was  to 
fully  declare  the  nature  of  the  invention,  andhowit 
was  to  be  carried  into  effect.  It  may  be  that  he 
would  be  estopped  by  the  specification  from  taking 
certain  objections.  On  that  we  give  no  opinion,  but, 
in  my  opinion,  there  is  nothing  in  the  specification 
inconsistent  with  his  now  showing  that  one  of 
the  subordinate  combinations  which  he  claimed 
as  part  of  his  invention  fails  for  want  of  novelty. 
Then  it  was  urged  that  be  was  estopped  by  the 
petition  which  he  presented  to  the  Crown,  because 
there  he  represented  that  this  invention  was  a 
new  invention,  and  that  this  representation  must 
apply  to  the  whole  of  the  invention  for  which  he 
claima  protection  in  the  specification.  That 
would,  in  my  opinion,  so  far  as  it  is  necessary  to 
give  an  opinion  on  the  point,  be  good  as  an 
estoppel  tn  pais  as  against  anyone  who  is  proved 
to  have  acted  in  reliance  on  the  statements  in  the 
petition ;  but  here  there  is  no  evidence  at  all  that 
the  plaintiffs  relied  on  any  statement  made  by 
Hancock  in  his  petition.  The  plaintiffs  gave  a 
very  small  gum  for  this  patent,  and  as  a  rule 
people  do  not  rely  on  any  statement  made  by  the 
patentee,  but  they  buy  the  patent,  forming  their 
own  opinion  as  to  its  worth,  taking  their  chance 
(unless  it  had  been  established)  of  their  being  aUe 
to  establish  its  validity  if  the  question  comes 
before  a  court  of  law.  In  my  opinion,  therefore, 
the  objections  raised  by  the  plaintiffs  on  the 
ground  of  estoppel  fail.  But  there  is  another 
more  serious  objection  to  be  considered,  viz.,  that 
by  the  Act  of  15  A  16  Vict.  c.  83,  s.  41,  it  is 
enacted  that  the  defendant  in  any  action  for  the 
infringement  of  letters  patent  shall  deliver  with 
his  pleas  particulars  of  any  objections  on  which 
he  means  to  rely  at  the  trial  in  support  of  the 
pleas,  and  that  at  the  trial  of  such  action  no 
evidence  shall  be  allowed  to  be  given  in  support 
of  any  objections  impeaching  the  validity  of  the 
letters  patent  which  shall  not  be  contained  in  the 
particulars  so  delivered.  Now  the  objection 
which  wc  have  held  to  prevail  is  one  which,  in  my 
opinion,  could  not  be  decided  without  evidence. 
We  required  evidence  to  show  whether  tho 
subordinate  combination  which  we  held  not  to  be 
novel  had  been  used,  if  not  in  these  machines  ki 
other  machines,  so  that  there  could  be  no  suffi- 
cient invention  in  applying  it  to  lace  machines. 
It  was  said  on  behalf  of  Hancock  that  the  evi- 
dence on  that  subject  was  evidence  given  by  the 
plaintiffs.  It  was  not.  It  is  true  that  it  was 
evidence  elicited  on  cross-examination  of  the 
plaintiffs'  witnesses,  bat  it  was  evidence  which 
did  not  go  to  the  credit  of  those  witnesses ;  it  vras 
evidence  brought  in  by  the  defendants,  although 
it  was  obtained  by  the  cross-examination  of  the 
plaintiffs'  witnesses,  and  it  was  admissible  only  as 
being  relevant  to  an  issue  which  was  to  be  decided 
by  the  court.  At  the  time  when  that  evidence 
was  put  in,  the  two  defendmtK  "although  they 
Digitized  by  vji 
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had  severed  in  their  defence,  appeared  by 
the  same  counsel,  and  if  it  had  only  been 
Hancock  who  had  soog^t  to  introduce  this 
evidence,  then  in  my  opinion  (since  he 
has  not  delivered  objections,  as  I  shall  presently 
show  that  he  has  not)  it  ought  not  to  nave  been 
admitted  by  the  court.  It  is  evidence  without 
which  we  could  not  have  decided  this  case,  and 
evidence  of  which  Hancock  cannot  avail  himself. 
In  my  opinion,  therefore,  subject  to  what  I  shall 
now  consider,  Hancock  cannot  avail  himself  of 
the  invalidity  of  the  patent.  I  have  now  to 
consider  the  order  which  was  made  when  the 
case  came  on  in  the  first  instance  for  trial.  [His 
Lordship  read  the  order  of  17th  May  1882.]  The 
particnlars  of  objections  are  these  :  "  Take  notice 
that  at  the  triaJ  of  this  action  the  defendants 
will  deny  that  they  have  infrin^;ed  the  letters 

Sitent  in  the  statement  of  claim  mentioned." 
r._  Aston  contended  that  this  in  itself  was 
notice  that  both  the  defendants  intended  to  rely 
on  objections  to  the  validity  of  the  patent.  In 
my  opinion  that  was  a  sort  ot  tabula  in  nM^rof/io 
attempted  to  be  seized,  because  it  is  well  known 
that  a  contention  that  there  has  been  no  inf  rinse- 
ment  is  entirely  distinct  from  an  objection  tEat 
the  patent  is  bad.  It  is  true  that  a  judgment 
^vcHi  on  the  footing  of  there  having  been  an 
infringement  assumes  that  either  by  the  con- 
fession of  the  defendants  from  their  not 
having  raised  the  objection  or  otherwise,  or  from 
the  decision  of  the  court,  the  patent  is  to  be 
treated  as  good,  but  a  notice  denying  infringe- 
ment means,  "  Even  assuming  your  patent  is  one 
which  you  have  a  right  to  the  assistance  of  a 
court  of  law_  to  enforce,  I  have  not  done  any- 
thing which  is  an  infringement  of  the  privil^e 
granted  to  yon."  Then  there  is  a  break  in  the 
particulars.  "And  the  defendant  Smith  will  rely 
on  their  objections  to  the  validity  of  the  said 
letters  patent,  on  the  ground  of  want  of  novelty 
and  insufficiency  of  the  specification."  We  there- 
fore have  it  distinctly  stated  that  both  the 
defendants  intend  to  rely  on  there  having  been 
no  infringement;  but  the  language  is  then 
changed,  and  it  is,  "The  defendant  Smith  will 
rely  on  their  objection  to  the  validity  of  the  said 
letters  patent."  The  word  "  their  "  is  remarkable, 
and  possibly  mav  show  that  at  one  time  they  both 
intended  to  ask  for  leave  to  put  in  objections  to  the 
validity  of  the  letters  patent,  but  for  some 
reason  satisfactory  to  Hancock  he  determined 
not  to  ask  for  it.  That  being  so,  in  my  opinion 
he  is  not  entitled,  as  matters  now  stand,  to 
rely  on  this  objection  which  has  proved  fatal 
to  the  plaintifb'  title.  Ought  then  any  relief  to 
be  gnmted  to  him  by  giving  him  liberty  to 
amend  or  otherwise  P  In  my  opmion  it  ought  not. 
The  deliberately  taking  the  order  in  this  form 
shows,  in  my  opinion,  an  intention  on  his  part 
not  to  raise  any  objection  to  the  validity 
of  the  patent.  He  may  have  thought  that  if  his 
co-defendant  Smith  could  raise  the  objections  the 
court  would  give  him  the  benefit  of  them.  In 
my  opinion  we  cannot.  We  must  treat  that  evi- 
dence on  which  we  are  enabled  to  find  that  thcn« 
was  a  want  of  novelty  which  was  a  fataJ  objection, 
as  not  his  evidence,  but  evidence  which  he  was  not 
entitled  to  put  in,  and,  as  he  has  done  this  ddibe-' 
rately,  and  has  not  even  at  the  last  moment  asked 
for  liberty  to  amend,  but  relied  on  the  argument 
with  which  I  have  already  dealt,  that  raising  the 


qoestion  of  no  infringement  raised  the  qnestkm 
of  want  of  novelty,  it  would,  in  my  opinion,  be 
wrong  to  give  him  liberty  to  amend,  even  on  the 
terms  of  his  paying  all  the  costs  np  to  the  present 
time.  In  my  opinion,  therefore,  the  judgment 
against  Hancock  in  the  court  below  ought  not  to 
be  disturbed,  and  his  appeal  must  hil,  althousfa 
the  appeal  of  Smith  must  be  snstuned,  and  toe 
judgment  of  the  court  below  as  against  him  most 
be  reversed. 

BowKN,  LJ'. — ^I  am  so  onfortnnate  in  this  case 
as  to  be  at  variance  with  the  rest  of  the  conrt  as 
to  the  judgment  which  should  be  g^ven,  and  I 
need  hardly  say  that  I  feel  very  great  diffidence 
in  expressing  my  own  views  as  against  the  vierwv 
of  those  whose  opinion  I  respect  more  than  I  do 
my  own ;  but  at  toe  same  time,  as  I  am  one  of  the 
judges  of  the  court,  I  must  state  my  own  honeat 
opinion  about  the  matter.  So  far  as  the  estomiel 
is  concerned  the  whole  of  the  court  is  at  one.  I 
think  it  is  quite  clear  that  there  is  no  estoi^iel 
here.  There  is  no  estoppel  of  record  betwem 
Hancock,  the  original  patentee,  and  the  i 
who  has  bought  from  his  trustee  in  liquio 
and  there  is  no  estoppel  by  deed,  beorase  ihe 
people  who  claim  against  Hancock  are  not  parties 
or  privies  to  the  deed  or  to  the  record.  JSTor  is 
there  estoppel  in  pais  or  by  matter  of  conduct, 
for  the  best  of  all  reasons.  It  is  true  that  in  his 
petition  to  the  Grown,  Hancock  stated  that  his 
invention  was  new ;  but  what  sensible  being  in  this 
world  who  buys  a  patent  buvs  it  on  the  strength 
of  the  assertion  made  by  tne  patentee  that  the 
invention  is  new  P  We  Imow  that  a  person  who 
buys  a  patent  goaerally  takes  it  for  what  it  is 
worth,  and  there  is  absolutely  no  evidence  in  this 
case  that  the  plaintiffs,  who  bought  from  the 
trustee  in  liquidation,  and  who  gave  a  very  small 
sum  for.  the  patent,  relied  in  the  least  on  th» 
allegations  made  in  the  petition  to  the  Crown  by 
the  patentee  that  the  invention  was  novel.  Then 
as  to  whether  an  action  for  an  injunction  is 
maintainable,  whether  the  right  of  the  liquidating 
debtor  to  manufacture  his  own  invention  nasaed 
to  his  trustee,  is  a  curious  question.  I  ao  not 
differ  from  the  rest  of  the  court  on  this  point.  It 
is  not  necessary,  for  the  jnirpoee  of  my  ladgmoit, 
for  me  to  express  any  opinion  on  the  snbjeet.  To 
my  mind  there  is  no  estoppel,  and  Hancock  was 
entitled  to  set  up  in  the  action  the  defence  that 
his  invention  was  not  new  when  he  took  out  his 
patent.  Now,  what  judgment  ought  to  be  given P 
This  is  an  action  against  Hanoodc  and  his  part- 
ner for  infringing  a  patent  which  the  court 
decides  to  be  invalid.  The  court  refuses  to 
restrain  the  partner  from  infringing  a  right  which 
does  not  exist,  and  all  the  rest  of  the  world  m«  at 
liberty  to  mannfactnre  f redy  this  invention.  We 
are  now  asked  to  shut  out  Hancock  and  to  enjoin 
him  for  ever  from  infringing  a  right  which  ooes 
not  exist,  and  to  compel  him  to  render  an  account 
of  the  profits  to  persons  to  whom  they  do  not 
belong.  Now,  upon  what  ground  do  the  plain- 
tiffs' counsel  ask  us  to  take  this  Une — a  line  which 
may  entail  endless  consequences  upon  the  nnluumy 
Hancock,  because  I  do  not  know  how  it  will  attuOL 
his  artides  of  partnership  P  Upon  the  g;ronnd 
that  in  the  notices  of  objection  which  wore 
delivered  in  the  action  Hancock  did  not  set  np 
that  his  patent  was  void  for  want  of  novelty,  hA 
left  his  partner  to  fight  that  part  of  the  case. 
Th^  severed  in  their  defences,  bnt  were  repre- 
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aented  by  the  same  connsel,  and  tbej  delivered  on 
the  same  piece  of  paper  noticed  of  objections. 
The  partner  said  tioA  the  patent  was  bad.  Han- 
cock, I  SQppoee,  for  some  reason  or  other,  did  not 
like  to  Buy  that  his  own  patent  was  bad  for  want 
of  noTd^.  At  all  events  he  did  not  do  it,  and 
he  left  that  part  of  the  case  to  be  f oaght  by  his 
partner.  I  cannot  see  what  possible  ground  he 
coold  have  for  thinking  that  he  would  gain  any 
advantage  thereby,  unless  it  was  the  simple 
advantage  of  escaping  from  the  prejudice  which 
a  man  creates  agamst  himself  who  says  that  his 
own  patent  is  invalid.  If  we  could  analyse  the 
case  thoroughly  we  should  probably  find  that  his 
advisers  imagined  that  there  was  an  estoppel,  and 
that  this  was  a  good  objection  in  the  mouth  of 
that  partner,  bnt  was  not  a  good  objection  in  the 
moath  of  Hancock,  and  thought  tlutt  for  tactical 
parpoees  it  was  more  prudent  to  let  the  fight  be 
fought  by  the  piutner  who  could  fight  it  tlum  set 
it  np  on  behalf  of  Hancock.  What  injury  did 
that  do  to  anyone  P  Smith  had  to  fight  the  case. 
Hancock  lay  by  and  said  nothing.  Now  it  is  true 
that  under  the  15  ft  16  Vict,  c  83,  s.  41,  yon  mast 
ghre  notice  of  an  objection  to  the  validity  of  the 
patent  if  yon  wish  to  raise  the  objection ;  but  there 
18  a  power  even  in  that  statute  for  a  jndge  at 
chambers  to  amend,  and  to  allow  yon  at  the  last 
moment  to  cure  any  laches  or  error  of  judgment, 
and  what  a  jndge  could  do  at  chambers  a  jndge 
oonld  do  in  court.  Moreover,  eveiy  power  of 
ammdment  given  by  the  Judicature  Act  seems  to 
me  to  be  appucable  to  this  kind  of  suit  as  well  as 
to  any  other.  Now,  I  think  it  is  a  well-established 
principle  that  the  object  of  courts  is  to  decide 
the  ri^ts  of  the  parties,  and  not  to  nunish  them 
for  mistakes  they  make  in  the  conduct  of  their 
cases  by  deciding  otherwise  than  in  acoordanon 
with  their  rights.  Speaking  for  myself-  and  in 
conformity  with  what  I  have  heard  laid  down  by 
Oie  other  division  of  the  Court  of  Appeal  and 
by  myself  as  a  member  of  it,  I  know  of  no  kind  of 
error  or  mistake  which  if  not  fraadnlent  or 
intended  to  overreach  the  court  ought  not  to 
oorrect  if  it  can  be  done  without  injustice  to  the 
other  purtT.  Gonrts  do  not  exist  for  the  sake  of 
discipEne,  bnt  for  the  sake  of  deciding  matters  in 
oontroversy ;  and  I  do  not  regard  such  amend- 
ment as  a  matter  of  favour  or  of  grace.  Order 
XXYIIL,  r.  1,  of  the  Rules  of  1883,  which  foUows 
previons  legislation  on  the  subject,  says  that :  "  All 
snch  amendments  shall  be  made  as  are  necessary 
for  the  purpose  of  determining  the  real  questions 
in  controversy  between  the  parties."  It  seems  to 
me  that,  as  soon  as  it  appears  that  the  way  in 
niiich  a  partr  has  framed  tiis  case  will  not  lead  to 
a  decision  of  the  real  matter  in  controversy,  it  is 
as  much  a  matter  of  right  on  his  part  to  have  it 
corrected,  if  it  can  be  done  without  injustice,  as 
anything  else  in  the  case  is  a  matter  of  right.  It 
was  said  by  Mr.  Barber  in  his  very  powerful 
speech  to  us,  "  You  are  taking  away  an  advantage 
from  the  plidntiffs  who  have  got  judgment  below 
by  making  an  amendment  at  the  last  moment." 
In  one  sense  we  should  be  taking  away  an  advan- 
tage from  them,  bnt  only  an  advantage  which  they 
have  obtained  by  a  mistake  of  the  otner  side,  con- 
traiy  to  the  true  bearing  of  the  law  on  the  rights 
of  the  parties.  The  question  seems  to  me  to  be 
titis:  Can  vou  by  the  imposition  of  any  terms 
place  the  otner  side  in  as  good  a  position  for  the 
purpose  of  having  the  question  of  right  deter- 


mined as  they  were  in  at  the  time  when  the  mistake 
of  judgment  was  committed  P  It  does  not  seem 
to  me  material  to  consider  whether  the  mis- 
take of  judgment  was  accidental  or  not  if 
not  intended  to  overreach.  There  is  no  rule 
that  only  slips  or  accidental  errors  are  to  be  cor- 
rected. The  rule  says :  "  All  such  amendments 
shall  be  made  as  are  necessary  for  the  purpose  of 
determining  the  real  questions  in  controversj."  I 
have  found  in  my  experience  that  there  is  one 
panacea  which  heals  every  sore  in  litigation,  and 
that  is  costs.  I  have  very  seldom,  ii  ever,  been 
unfortunate  enough  to  come  across  an  instance 
where  a  person  has  made  a  mistake  in  his  plead- 
ings which  has  put  the  other  side  to  such  a  dis- 
advanta^  as  that  it  cannot  be  cured  by  the 
application  of  that  healing  medicine.  Here  I  &ul 
even  to  see  that  the  respondents  want  costs  to 
remedy  any  grievance,  because  they  have  been  put 
jO  none.  The  case  has  been  fought  exactly  in  the 
same  way  as  it  would  have  been  fought  if  Mr. 
Hancock  had  delivered  particulars  of  objection, 
and  therefore  it  seems  to  me  that  he  ought  to  be 
allowed  to  amend.  I  reserve  to  myself  the  right 
to  consider  how  a  case  should  be  dnlt  with  where 
there  has  been  not  merely  a  mistake  bnt  an 
attempt  to  mislead.  I  do  not  see  here  any 
attempt  to  mislead.  I  do  not  see  any  moral 
iniquity  in  letting  your  partner  fi^ht  a  point 
about  the  validity  of  your  own  invention;  It  may 
be  bad  taste,  but  the  court,  according  to  my  view, 
does  not  exist  for  the  purpose  of  punishing  bad 
taste.  Then  it  is  said  he  has  not  asked  for  leave 
to  amend.  He  certainly  did  not  ask  leave  in  the 
court  below.  It  was  not  necessary  because  the 
judge  was  deciding  against  him  on  another  point. 
In  this  court,  although  he  may  not  have  asked 
leave  in  so  many  terms,  I  think  the  true  effect  of 
what  has  been  done  by  Mr.  Aston  was  to  argue 
that  it  was  not  necessary  for  him  to  ask  leave,  but 
I  think  he  has  impliedly  asked  for  leave,  and  is 
entitled  to  obtain  it.  I  am  perfectly  sensible  that 
the  view  of  my  learned  brothers  is  more  likely  to 
be  right  than  my  own,  but,  in  my  opinion,  the  order 
ought  to  be  that,  Mr.  Aston  applying  for  leave  to 
make  any  necessary  amendment,  the  action 
against  Hancock  should  be  dismissed,  Hancock 
paying  the  costs  below,  and  no  costs  of  this 
appeal  being  given. 

Frt,  L.J. — Immediately  after  the  hearing  of 
this  appeal  we  determined  that  the  injunction 
against  the  defendant  Smith  could  not  be  main> 
tained  on  the  ground  that  the  third  claim  in  this 
specification  was  bad  for  want  of  novelty.  The 
questions  which  we  reserved  for  consideration 
were,  whether  the  defendant  Hancock,  the  original 
patentee,  was  in  the  same  position  as  the  defen- 
dant Smith,  or  whether  he  was  precluded  from 
denying  the  invalidity  of  the  patent  either  on  the 
ground  of  estoppel  or  by  reason  of  his  not  having 
delivered  any  notice  of  objection  to  the  validity 
of  the  patent.  The  question  of  estoppel  was 
argued  on  three  grounds :  first,  estoppel  by  record 
from  the  effect  of  the  letters  psient;  secondly, 
estoppel  by  deed  from  the  effect  of  the  specifica- 
tion under  the  hand  and  seal  of  the  defendant 
Hancock ;  and  thirdly,  estoppel  in  pai»  by  reason 
of  the  allegations  contained  m  his  petition  to  the 
Queen.  That  there  would  be  an  estoppel  by 
record  between  the  Crown  and  a  grantee  of  its 
letters  patent  is,  I  think,  probable,  but  I  find 
neither  reason  nor  authority  for  extending  this 
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'Ostoppel  80  an  to  make  it  work  between  the 
grantee  and  all  other  Her  Majesty's  subjects. 
The  plaintiffs  claim  as  assigns  of  the  eraatee, 
not  01  the  grantor,  and  consequently  can  nave  no 
benefit  of  an  estoppel  between  grantor  and 
grantee.  As  to  estoppel  by  the  specificati<m  it 
was  argued  that  estoppel  Tnay  arise  between  the 
maker  of  a  deed-poll  and  all  to  whom  it  is 
addressed — in  this  case  all  men.  But  1  am  not  able 
to  find  in  the  specification  either  an  expressed  or 
implied  assertion  of  the  validity  of  the  third 
claim  in  the  specification,  the  object  and  scope  of 
the  specification  being  merely  to  give  the  best 
description  which  the  patentee  can  give  of  his 
invention.  Lastly,  as  to  estoppel  by  the  petition. 
The  petition  must,  I  think,  be  taken  to  be  an  asser- 
tion of  the  discovery  by  the  petitioner  of  a  new 
invention  capable  of  being  made  the  subject- 
matter  of  a  patent,  and  if  it  had  been  shown  that 
the  plaintiffs  had  purchased  on  the  faith  of  this 
assertion  by  the  defendant,  it  may  well  be  that 
the  defendant  would  have  been  estopped.  But 
there  is  no  evidence  from  which  I  can  conclude  that 
the  plaintiffs  did  so  purchase,  and  consequently 
this  head  of  estoppel,  m  my  opinion,  fails  like  tl^ 
other  two.  It  remains  to  consider  the  effect  of 
no  notice  of  objections  to  the  validity  of  the 
patent  having  been  given  by  the  defendant 
Hancock.  Under  the  joint  operation  of  the  41st 
section  of  the  Patent  Act  (15  &  16  Vict.  c.  83) 
and  the  order  nmde  at  the  trial  of  this  cause,  I  am 
of  opinion  that  no  evidence  could  be  adduced  or 
received  on  behalf  of  Hancock  to  show  the 
invalidity  of  the  letters  patent,  and  I  am  of 
opinion  that  this  incapacity  applies  equally 
whether  the  evidence  he  tenderea  by  way  of 
examination  in  chief  or  cross-examination. 
It  follows  that  Mr.  Hancock  cannot  insist 
on  the  validity  of  the  patent  unless  there 
be  some  ground  of  invalidity  capable  of  being 
judicially  determined  by  the  court  in  the 
absence  of  evidence.  It  was  contended  that  this 
was  the  case  here,  and  that  the  court  ought, 
without  evidence,  to  hold  that  .the  subject-matter 
of  the  third  claim  was  not  a  P'ood  subject-matter  of 
a  patent.  We  have  already  determined  that  claim 
to  be  bad  on  the  ground  of  want  of  novelty.  But 
I  am  of  opinion  that,  if  the  combination  of  the 
floor  plate  with  the  vertical  supports  had  Iieen 
new  in  the  history  of  machinery,  it  might  have 
been  a  very  important  invention,  and  a  good 
subject-matter  of  a  patent,  and  consequently  that 
we  could  not  in  the  absence  of  all  evidence 
have  arrived  at  the  conclusion  that  the  third 
claim  is  bad.  It  is  argued  that,  if  the  court  con- 
cludes the  patent  to  be  bad  as  against  Smith,  it 
cannot,  on  the  footing  that  the  patent  is  good, 
grant  relief  against  Hancock.  But  I  see  no  force 
m  this  objection,  because  every  issue  of  fact  in 
litigation  must  be  determined  with  reference  to 
the  evidence  admissible  for  and  against  each  liti- 
gant respectively  and  the  admissions  made  by 
each  litigant  respectively,  and  as  this  evidence 
and  these  admissions  vary,  so  the  conclusions  of 
the  same  issue  may  vary  as  against  the  separate 
parties,  including  co-deiendants.  In  the  present 
case  the  defendants  have  deliberately  taken 
different  courses :  Smith  has  applied  for  and 
obtained  leave  to  place  himself  in  a  position  to 
give  evidence  to  show  the  invalidity  of  the 
patent;  Hancock  has  by  the  limited  nature  of 
his  application  precluded  himself  from  tendering 


such  evidence.  It  is. upon  that  evidence  in  bdiaif 
of  Smith  that  I  conclude  in  Smith's  itiroar.-KBA 
from  the  absence  of  all  such  evidence  on  behalf 
of  Hancock  that  I  conclude  against  Hancock. 
It  is  true  that  in  the  present  case  the  two  defen- 
dants appeared  by  the  same  counsel,  and  put  in 
the  evidence  withont  so  ia/r  as  appears  specifically 
indicating  on  whose  behalf  it  was  tendered.  But, 
as  they  thought  fit  to.  pursue  this  course  after 
having  obtained  leave  to  sever,  and  had  pat  in 
different  notices  of  objection,  it  appears  to  me  to 
be  the  duty  of  the  court  to  consider  that  evidence 
which  was  competent  to  both  defendants  as  put 
in  for  both,  and  that  which  was  ^competent  to 
Smith  alone  as  put  in  on  his  behalf  alone.  I 
now  approach  the  remaining  question,  which  is 
simply  this,  whether  under  the  circumstances  at 
this  eleventh  hour  the  court  ought  to  give  Han- 
cock leave  to  amend  the  particulars  of  objections. 
I  agree  with  the  view  taken  by  Cotton,  L.J.,  and 
differ  (though  with  diffidence  and  regret)  front 
the  view  taken  by  my  learned  brother  Bowen, 
L.J.  In  the  first  place,  it  seems  to  me  that 
the  leave  to  amend  never  was  asked  for.  Mr. 
Aston,  although  almost  invited  to  ask  for 
leave,  remained  silent  as  regards  any  snch 
application,  and  took  a  course  of  argument 
totally  inconsistent  with  asking  snch  leare, 
for  be  argued  with  pertinacity  and  abUity 
that  the  notice  of  objections  was  sufficient 
to  raise  the  point,  and  therefore,  so  far  from  asking 
for  leave,  he  insisted  that  the  point  Was  open  to 
him  without  leave.  In  the  next  place,  it  most  be 
observed  that,  if  the  leave  had  been  asked  for,  it 
would  have  been  the  duty  of  the  court  to  inquire 
carefully  whether  it  should  be  given  or  not,  and 
that,  to  a  great  extent,  would,  in  my  judgment, 
have  depended  on  what  took  place  in  the  ooort 
below  wnen  the  limited  order  was  made  which 
has  resulted  in  the  curious  conclusion  at  which 
we  have  arrived.  If  it  was  evident  that  when  the 
application  was  made  in  the  court  below,  Hancock 
deliberately,  whether  from  feelings  of  honour  or 
from  any  other  motive,  confined  himself  to  asking 
for  leave  to  raise  the  question  of  infringement, 
I  for  one  should  have  been  very  unwilling  to  have 
allowed  him  at  the  last  moment  to  alter  that 
course,  and  if  it  appeared  that  he  was  really  en- 
deavouring to  fight  under  the  shield  of  his  partner 
to  gain  a  benefit  which  he  did  not  think  he  ought 
to  gain  in  his  own  name,  then  I  for  one  should 
have  been  very  unwilling  to  grant  him  any  leaTe 
of<amendment  at  this  late  hour.  But  what  I  rely 
on  is  this,  that  no  application  ever  was  made  for 
leave  to  amend,  that  the  defendant's  counsel  took 
the  opposite  course,  and  insisted  that  the  leave 
obtained  was  sufficient,  and  therefore  we  never 
have  been  placed  in  g,  position  to  determine 
whether  if  the  leave  had  been  asked  for  we  ought 
to  have  granted  it.  I  do  not  think  that  it  is  the 
duty  of  the  court  to  force  upon  a  party  who, 
although  almost  invited  to  apply,  does  not  apply 
for  leave  to  amend,  an  amenoment  for  which  he 
does  not  ask.  On  that  ground  I  a^-ee  that  the 
decision  in  the  cases  of  Smith  and  of  Hancock  must 
be  different.  I  think,  therefore,  that  the  vieir 
which  my  learned  brother  Cotton,  L.J.  baa  ex- 
pressed with  regard  to  the  costs  is  the  just  one  ; 
that  is  to  say,  the  defendant  Smith  must  have  his 
costs  both  in  the  court  belo'v  and  in  this  court, 
and  Hancock  must  pav  the  coats  in  the  court 
below  and  the  costs  of  the  appeal/^~fi(m..the  costs 
Digitized  by  VjO (J 
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-will  be  apportioned  by  the  taxing  master  I  do  not 
preaame  to  suggest. 

Barber,  Q.C. — The  queBtion  remains,  how  the 
<laTnage8  wtiich  have  been  paid  are  to  be  dealt 
■with.  They  were  assessed  by  the  official  referee 
»t  aboat  7wl.,  and  payment  was  obtained  by  exe- 
cution agfainst  the  partnership  property. 

Goodeve. — I  ask  that  the  damages  should  be 
returned.  How  can  damages  be  given  for  a  void 
patent? 

CoTTOH,  L.  J. — As  against  Hancock  the  phtintiffs 
«re  entitled  to  damages,  and  we  cannot  order 
them  to  be  refunded.  If  they  have  been  paid  out 
of  the  paitnerahip  estate,  that  is  a  matter  of 
account  between  Smith  and  Hancock.  We  make 
no  order  as  to  them,  but  nothing  that  we  say  is  to 
prejudice  any  application  by  Smith  for  an  order 
as  between  him  and  Hancock,  or  any  snch  appli- 
cation as  he  may  be  advised  to  make  as  to  the 
damages.  We  do  not,  however,  encourage  any 
snch  application. 

Bowes  and  Frv,  L.JJ.  concurred. 

Solicitors  for  the  appellants,  Martland,  Hewitt, 
and  Everett,  agents  for  Everall  and  Tttmer, 
Nottingham. 

Solicitor  for  the  respondents,  F.  Keedham, 
agent  for  Cann  and  Son,  Nottingham. 


Saturday,  Jutu  21, 1884. 

(Before  Baggaxi.a.y,  Cotton,  and  Likclet,  L.JJ.) 

S«  Scott,  (a) 

Lttnaaj — Alleged    intantty — Order  for   inquiry 
before  judge  of  High  Court — Lttnary  Regulation 
Act  1862  (25  ^  26  Vid.  c.  86),  ».  4—8  ^  9  Vid. 
e.  109, ».  19. 
Jt  %$  not  neceuary  tluit  a  writ  of  tummons  shall  he 
itstted  previous  to  the  trial  of  an  issue  direded 
hy  an  order  in  lanaaj  under  led.i  of  the  Lunacy 
Regulation  Ad  1862. 
On  the  4th  Feb.   1884,  upon  the  petition  of  a 
brother  of  the  alleged  lunatic,  an  order  was  made 
in  lunacy  that  a  master  in  lunacy  should  inquire 
before  a  jury  concerning  the  alleged  lunacy  of 
Mr.  George  Gilbert  Scott. 

On  the  29th  March  an  order  was  made  by 
Bowen,  L.J.,  which,  after  reciting  that  it  had 
been  represented  to  him  that  the  aforesaid 
inquiry  should  be  made  under  an  issue  to  be 
tried  in  the  High  Court  of  Justice  by  one  of  the 
judges  in  the  (Queen's  Bench  Division  of  the 
said  court,  continued  as  follows :  "  Now  I  do 
order  that  all  future  proceedings  under  the  said 
order  of  the  4th  Feb.  1884,  so  far  as  it  directs 
the  inquiry  to  be  held  by  one  of  the  masters  in 
lunacy,  be  stayed.  And  I  do  order  that  the 
inquiry  concerning  the  alleged  lunacy  of  the  said 
6.  G.  Scott  shall  oe  had  and  made  before  a  good 
jury ;  and  do,  pursuant  to  the  provisions  of  the 
Lunacy  Regulation  Act  1862,  order  and  direct 
that  snch  inquiry  bo  made  under  an  issue  to  be 
tried  in  Her  Majesty's  High  Court  of  Justice  in 
the  Queen's  Bench  Division  of  the  said  court  j 
and  that  the  question  on  such  issue  shall  be 
whether  the  said  G.  G.  Scott  is  a  person  of 
unsound  mind  and  incapable  of  managing  himself 
or  his  affairs." 

'  (a)  Beported  by  W.  C.  Biu,  liq.,  B«rrUter««-Lftw. 


An  inquiry  was  accordingly  held  in  Lincoln's^ 
inn  before  Denman,  J.  and  a  jury.  It  lasted 
several  days,  and  was  concluded  on  the  9th  April, 
when  a  verdict  was  rettimed  that  Mr.  Scott  was 
of  unsound  mind  and  incapable  of  managing 
himself  or  his  affairs. 

An  application  was  now  made  to  the  Lords 
Justices,  sitting  in  lunacy,  on  behalf  of  Mr.  Scott, 
for  a  declaration  that  the  inquiry  before  Denman, 
J.  and  the  certificate  of  the  finding  of  the  jury 
were  irregular  and  void,  and  that  the  petition 
might  be  dismissed. 

Sir  Eardinge  Giffard,  Q.C.  and  ButJenUl  (E. 
Beaumont  with  them)  in  support  of  the  applica> 
tion. — The  proceedings  before  Denman,  J.  under 
the  order  of  the  27th  March  1884  were  alto- 
gether void,  and  a  mere  nullity,  as  no  vnit  of 
summons  had  been  issued  pursuant  to  the  require* 
ments  of  8  &  9  Vict.  c.  109,  s.  19,  which  are  in- 
corporated into  and  made  part  of  sect.  4  of  the 
Lunacy  Regulation  Act  1862,  under  which  the 
inquiry  before  Denman,  J.  purported  to  have  been 
made.  That  section  expressly  directs  the  issue 
of  a  writ  of  summons.  Without  the  issue  of  a 
writ  as  directed  by  the  statute,  the  provisions  of 
which  must  be  strictly  adhered  to,  Denman,  J. 
had  no  authority  to  entertain  any  question,  to 
hold  this  inquiry,  or  even  to  administer  an  oath. 
Under  the  old  practice  the  Court  of  Chancery 
could  direct  an  issue  to  be  tried  by  a  common  law 
court,  without  the  issue  of  a  writ  at  common  law. 
But  then  there  a  suit  had  been  commenced,  and 
here  no  action  is  pending  in  any  court.  This 
appears  to  be  the  first  case  in  whicn  such  an  issue 
has  been  directed,  and  it  is  important  that  the 
practice  should  be  correctly  ascertained.  By 
sect.  7  of  the  Lunacy  Regulation  Act  1862  the 
alleged  lunatic  is  deprived  of  his  right  of  travers- 
ing the  inquisition,  and  must  apply  to  the  Lord 
Cfiincellor  for  a  new  trial,  which  he  has  a  discre- 
tion to  grant  or  refuse.  That  shows  that  it  Wfis 
intended  to  assimilate  the  practice  to  that  of  an 
issue  in  an  ordinary  action.  This  is  a  proceeding 
under  a  statute,  which  makes  certain  proceedings 
obligatory,  and,  as  those  directions  have  not  been 
complied  with,  the  whole  inquiry  was  a  nullity. 

Murphy,  Q.C.  and  Sicinfen  Eady,  for  the  respon- 
dents, were  not  called  on. 

Baggaxlay,  L.J. — The  question  raised  in  this 
case  is,  whether  the  provisions  of  the  Lunacy 
Regulation  Act  1862,  s.  4,  have  been  complied 
with,  in  the  case  of  an  inquiry  under  that  section 
as  to  the  state  of  mind  of  Mr.  Gilbert  Scott. 
Reliance  was  mainly  placed  upon  the  words  used 
in  that  section,  "and,  subject  thereto,  snch  issue 
and  the  trial  thereof  shall  be  regulated  by  the  Act 
of  8  &  9  Vict.  c.  109,  intituled  An  Act  to  amend 
the  law  concerning  games  and  wagers,"  by  sect.  19 
of  which  Act  proceedings  under  feigned  issues 
were  abolished,  and  it  was  enacted  that  "  in  every 
case  where  any  court  of  law  or  equity  may  desire 
to  have  any  question  of  fact  decided  by  a  jury  it 
shall  be  lawful  for  such  court  to  direct  a  writ  of 
summons  to  be  sued  out  by  such  person  or 
persons  as  snch  court  shall  think  ought  to  be 
plaintiff  or  plaintiffs  against  such  person  or 
persons  as  such  court  shall  think  ong^t  to  be 
defendant  or  defendants  therein,  in  the  form  set 
forth  in  the  schedule  to  this  Act  annexed."  That 
is  to  say,  that  in  any  case  in  which  a  court  of  law 

or  equity  directed  an  issue,  it  was  to  direct  who 
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were  to  be  plaintiffs  and  who  defendants  in  the 
proceedings,  and  what  was  to  be  the  form  of  issue 
which  was  to  be  made.  Bat  the  Lords  Justices 
sitting  in  lunacy  are  not  a  court  either  of  law  or 
equity ;  nevertheless,  they  may  wish  to  have 
the  question  whether  a  person  is  or  is  not  of 
unsound  mind  inquired  into  before  a  jury.  This 
we  can  do  in  either  of  two  ways,  either  before  the 
nukster,  with  or  without  a  jury,  or  before  a  judge 
of  the  High  Court  with  a  jury.  The  simple 
question  that  arises  for  decision  in  these  cases  of 
alleged  lunacy  is  soundness  or  unsoundness  of 
mind,  and  there  is  no  occasion  to  decide  who  is  to 
be  plaintiff  or  defendant.  Before  the  Act  of  1862 
the  inquiry  was  always  before  one  of  the  masters 
in  lunacy,  either  with  or  without  a  jury,  but  it 
was  thought  necessary  to  make  an  alteration.  It 
is  singular  that  this  provision  has  never  been 
acted  on  until  the  present  year,  so  that  the  neces- 
sity for  the  alteration  does  not  seem  so  clear  as  it 
was  then  thought.  In  the  present  case,  however, 
Bowen,  L.J.  thought  it  desirable  to  direct  an 
inquiry  before  a  judg:e  of  the  High  Court  under 
the  4th  section.  Having  regard  to  the  language 
of  that  section  I  am  of  opinion  that  it  is  no 
lon^r  necessary  that  a  writ  of  summons  should 
be  issued  for  the  purpose  of  showing  what  the 
issue  to  be  tried  is,  or  who  is  to  be  plaintiff  or 
defendant.  Then  it  was  by  the  same  section 
provided  that  the  provisions  of  the  Lunacy 
Regulation  Act  1853,  that  is,  the  38th  and  subse- 
quent sections,  should  apply  to  any  issue  to  be 
directed  and  the  trial  thereof,  and  "subject 
thereto  such  issue  and  the  trial  thereof"  should 
be  regulated  by  8  &  9  Vict.  c.  109 ;  that  is  to 
say,  a  certain  mode  of  procedure  having  been 
adopted  which  brought  the  matter  down  to  the 
time  of  trial,  it  was  then  taken  up  under  8  &  9 
Yict.  c.  109.  It  appears  to  me,  therefore,  that 
this  application  is  wholly  without  foundation,  and 
that  no  writ  of  summons  is  necessary,  as  the  issue 
is  defined,  and  everything  for  which  a  writ  is 
required  is  already  provided  for  by  sect.  4.  What 
possible  advantage,  then,  could  follow  from  the 
wsne  of  a  writ  ?  It  would  be  a  mere  additional 
form  without  any  benefit  to  anyone.  Under  the 
7th  section  of  the  Act  an  application  can  be  made 
to  the  Lord  Chancellor  or  Lords  Justices  sitting 
in  lunacy  for  a  new  trial  if  the  alleged  lunatic 
desires  it,  but  the  present  application  must  be 
refused. 

Cotton,  L.J. — ^I  am  of  the  same  opinion. 
Undoubtedly  a  question  of  very  great  importance 
is  raised  by  this  application,  namely,  whether  the 
whole  foundation  of  the  present  proceedings  is  a 
nullity.  It  has  been  contended  that  the  pro- 
ceedings before  Denman,  J.  were  altogether  a 
nullity  because  no  writ  had  been  issued ;  but  the 

tuestion  is  whether  sect.  4  of  the  Act  of  1862 
oes  not  of  itself  give  jurisdiction  to  the  judge 
to  try  the  issue.  If  we  take  the  first  pbrt  of  the 
section  I  hardly  think  there  can  be  any  doubt 
about  it.  Construing  sect.  4  fairly  and  reason- 
ably, I  am  of  opinion  that  when  it  says  that  the 
Lord  Chancellor  may  by  his  order  direct  an  issue 
to  be  tried  before  a  judge,  that  gives  the  judge, 
acting  under  the  order,' jurisdiction  and  anthorii^ 
to  try  the  issue,  and  to  do  everything  necessary 
to  try  the  question,  and  for  that  purpose  to 
swear  the  inry  and  witnesses ;  and,  in  my 
opinion,  if  that  stood  alone,  the  judge  would 
have  all  powers  necessary  to  make  that  effectual 


which  the  statute  has  authorised  to  be  done. 
Then  the  section,  after  referring  to  the  provisions 
of  the  Lunacy  Begulation  Act  1853,  goes  on  to 
say  that,  subject  thereto,  such  issue  and  the  trial 
thereof  shall  be  regelated  by  the  8  &  9  Yict, 
c.  109,  and  those  are  the  words  which  haye 
caused  the  difficulty.  It  is  said  that  it  imports 
into  the  section  all  the  provisions  of  sect.  19  of 
the  8  &  9  Vict.  c.  109,  and  renders  it  necessary 
to  issue  a  writ  of  summons  as  a  commencement 
of  the  proceedings.  In  my  opinion  that  is  an. 
erroneous  contention.  It  arises  from  an  erroneous 
view  of  the  nature  of  the  proceedings  in  lunacy. 
They  are  not  taken  adversely  between  litiganto, 
but  under  special  authority  from  the  Crown 
g^ven  to  the  Lord  Chancellor  and  the  other 
persons  designated  under  the  sign  manual  to  act 
for  the  care  and  custody  of  lunatics.  It  is  not 
intended  that  these  powers,  which  are  only  given 
to  enable  the  Crown  to  ascertain  whether  the 
alleged  lunatic  is  insane,  should  be  exercised  by 
the  Lord  Chancellor  or  Lords  Justices  as  judges 
of  the  Court  of  Appeal  deciding  between  adverse 
litigants.  If  it  had  been  intended  that  a  writ 
should  be  issued  there  would  have  been  » 
direction  to  that  effect  in  the  section,  but  there 
is  nothing  of  the  kind.  It  was  said  that  there 
is  no  right  of  traverse  reserved  to  the  lunatic 
when  the  issue  is  tried  before  a  judge  of  the 
High  Court,  but  a  special  application  must  be 
made  to  the  Lord  Chancellor  for  a  new  trial  smd 
it  is  urged  that  this  shows  that  it  is  intended  to 
assimilate  the  practice  to  that  in  an  ordinary 
action.  In  my  opinion  there  is  no  such  intention 
implied.  When  there  was  an  ordinary  inquiiy 
directed  before  the  master,  the  alleged  lunatic 
was  entitled  as  of  right  to  a  traverse.  He  was 
strictly  no  party  to  that  inquiry,  and  therefore 
it  was  right  that  he  should  have  power  to  traverse 
it.  But  in  this  case,  where  he  is  a  piarty  to  the 
proceedings,  there  is  no  necessity  tor  such  right, 
it  is  suflScient  protection  to  the  alleged  lunatic 
that  the  Lord  Chancellor  or  Lords  Justices 
acting  in  lunacy  should  have  a  discretion  to 
grant  a  new  trial.  They  have  a  full  discretion 
to  decide  what  they  think  best  to  be  done  under 
the  circumstances  of  each  case.  I  am  of  opinion 
that  Denman,  J.  had  full  jurisdiction  to  tiy 
the  question  in  this  issue,  and  there  is  no  grooad 
for  setting  aside  the  proceedings. 

LiUDLBY,  L.J. — ^I  cannot  see  any  diflScalty  in 
this  case.  The  question  turns  upon  the  con- 
struction of  the  4th  section  of  the  Lunacy 
Begulation  Act  1862.  What  is  the  Lord  Chan- 
cellor empowered  to  doP  He  is  to  make  an 
order  directing  an  issue  to  be  tried  by  a  judge 
of  the  High  Court.  The  issue  is  stated  by  the 
court  in  the  order.  In  the  8  &  9  Yict.  c.  109,  the 
enactment  is  that  a  writ  shall  issue;  here  it  is 
that  the  Lord  Chancellor  shall  direct  an  issue. 
Then  the  section  in  question  says  that  the  issue 
and  the  trial  thereof  shall  be  regulated  by  the 
8  &  9  Yict.  c.  109.  That  does  not  refer  to  the 
machinery  for  arriving  at  the  issue,  but  for  the 
trial  of  the  issue  when  you  have  got  it.  I  agree 
that  this  application  fails. 

Solicitors  for  the  applicant,  HaU,  Knight,  and 
Co. 

Solicitors  for  the  respondent,  Parker,  QarrtH, 
and  Parker. 
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Jvly  12  and  14, 1884. 
(Before  Baogallat,  Cotton,  and  Lindut,  L.JJ.) 

Be  BoBiN80N.(a) 
Lunacy — Jxtdieiai  s^arailon — Permanent  alimony 
— AUowance  cut  of  lunatie't  eetate—Aesigiiment 
—20  #•  21  FW.  c.  85,  ».  25. 
Alimony  is  not  property  within  the  meaning  of 

$ed.  25  0/  20  ^  21  Vict.  e.  85. 
A  decree  waepronounxd  for  a  judicial  t^paraiion, 
cmd  an  order  made  for  the  payment  of  601.  a 
year  to  the  vnfe  aa  permanent  zlimony.     The 
huthand  wot  afterwarde  found  lunatic  by  tn^ui- 
eition,  and  by  an  order  in  Lunacy  and  in  Chan- 
eery,  certain  dividende  to  v:hich  he  wa»  entitled 
in  a  Chancery  suit  were  ordered  to  be  carried  to 
an  account  in  lunacy,  and  out  of  them  the  $um  of 
601.  a  year  xoae  directed  to  he  paid  to  the  wife  in 
retpeet  of  her  alimony,  until  further  order.    She 
afterwards  mortgaged  the  annuity  to  secure  the 
repayment  of  a  certain  sum. 
Meld,  that  the  court  would  not  order  the  payment  of 
the  annuity  to  the  mortgagee,  as  whether  it  was 
considered  as  alimony  or  as  an  aUowance  made 
to  the  wife  by  the  court  in  lunacy,  she  could  not 
alienate  it. 
Oy  the  19th  July  1861,  on  the  j)etition  of  Matilda 
A.  Bobinson,    a   decree    for    judicial  separation 
between  her  and  her  hosbana,  H.  F.  Bobinson, 
■WB8  pronoonced  by  the  Divorce  Coart. 

On  the  19th  Nov.  1861  a  further  order  was 
made  that  H.  F.  Bobinson  shonid  pay  If.  A. 
Bobinson  permanent  alimony  at  the  rate  of  60{. 
per  annum,  payable  monthly. 

In  1865  the  husband  was  found  lunatic  by  in- 
quisition, and  in  June  of  that  year  the  Lords 
Justices  sitting  in  lunacy  made  an  order  that  the 
interest  from  time  to  time  to  accrue  due  on 
63571.  15s.  2d.  Bank  Three  per  Cent.  Annuities 
then  standing  in  an  administration  action  of 
PeiUon  v.  Brooking  to  the  account  of  "  the  legacy 
for  the  benefit  oi  H.  F.  Bobinson  and  his  wife 
and  children "  should  until  further  order  as  and 
when  the  same  shonid  become  payable  be  carried 
over  to  the  credit  of  the  lunatic,  and  that  out  of 
anch  interest  should  be  paid  to  M.  A.  Bobinson 
on  her  sole  receipt  the  annual  sum  of  601.  in 
respect  of  the  alimony. 

On  the  18th  May  1880,  the  above-mentioned 
sum  of  Bank  Annnities  being  then  represented 
by  5210Z.  3«.  lOi.  of  Metropolitan  Consolidated 
Stock,  an  order  was  made  in  Chancery  and 
Lunacy  that  the  interest  on  the  same,  after  making 
certain  payments  which  reduced  it  to  49702,  3«.  5d., 
be  earned  over  to  the  credit  of  "  the  matter  of 
Henry  F.  Bobinson,  a  person  of  unsound  mind," 
and  that  out  of  such  interest,  when  so  carried 
over,  there  should  be  paid  until  further  order  to 
M.  A.  Bobinson  on  her  sole  receipt  the  annual 
sum  of  60{.,  by  equal  half-yearly  mstalments  of 
30!.,  less  income  tax,  in  respect  of  her  said 
alimony,  on  the  days  therein  mentioned. 

By  an  indenture  dated  the  30th  Nov.  1883,  M. 
A.  Bobinson,  in  consideration  of  2001.,  assigned 
the  annuity  of  602.,  payable  to  her  by  virtue  of 
the  above-mentioned  order,  to  her  nephew,  IS.  W. 
Bobinson. 

By  an  indenture  dated  the  Uth  Dec.  1883  E.  W. 
Bobmson  mortgaged  the  said  annuity,  together 

(•)  Bepottcd  by  W.  C.  BiH,  Zsn.,  BartteMratJiiwi 


with  other  property,  to  'William  "Eutley  to  secure 
the  repayment  of  7501.  and  interest. 

E.  W.  Bobinson  and  William  Butley  now  pre- 
sented a  petition  in  lunacy  in  the  Chancery  suit, 
praying  that,  in  lieu  of  the  direction  gfiven  in  the 
order  of  the  18th  May  1880,  it  might  bo  ordered 
that  out  of  the  interest  to  be  from  time  to 
time  carried  over  to  the  credit  of  the  matter  in 
lunacy  the  annual  sum  of  602.  during  the  joint 
lives  of  Henry  F.  Bobinson  and  Matilda  Robin- 
son might  be  paid  to  W.  Butley  until  further 
order. 
The  petition  was  adjourned  into  court. 
Oswald  for  the  petitioners. — This  alimony  was 
payable  on  Mrs.  Bobinson's  sole  receipt,  and  she 
had  full  power  to  assign  it.  There  are  no  cases 
which  show  that  alimony  is  not  the  separate  pro- 
perty of  the  wife,  or  that  she  cannot  alienate  it. 
ExpaHe  jBremner  (15  L.  T.  Bep.  N.  S  297;  L. 
Bep.  1  P.  &  D.  254)  is  an  authority  to  the  con- 
trary. It  is  within  sect.  25  of  the  Divorce  Act 
1857  (20  &  21  Vict.  c.  85),  by  which  it  is  enacted 
that  in  every  case  of  a  judicial  separation  the  wife 
shall,  from  the  date  of  the  sentence,  be  considered 
a  feme  sole  with  respect  to  property  of  every 
description  which  she  may  acquire,  or  which  may 
come  to  Ijer. 

MaUeson  for  the  committee. — Alimony  is  in- 
alienable. It  is  an  allowance  given  by  the  Divorce 
Court  from  time  to  time,  and  may  be  varied  or 
entirely  withdrawn.  Though  that  has  not  been 
expressly  decided,  yet  there  are  dicta  to  that 
effect : 

FnutoroueU  v.  D$  Blaquieri,  8  Sim.  315 ;  5  My.  & 
Cr.229; 

atones  T.  Cools,  7  Sim.  22 ;  8 Sim.  321,n. ; 

Sx  parte  I/inehan,l  3.  &  Lat.  29 ; 

Sy3«  V.  Price,  3  Yes.  437  i 

Prescott  V.  Prticott,  20  L.  T.  Bep.  N.  S.  331 ; 

2  BrighVs  HnslMod  and  Witt,  Ml. 

Therefore  it  does  not  come  within  sect.  25  of  the 
Divorce  Act.  Besides,  this  order  was  made  in 
lunacy.  The  allowance  was  for  the  maintenance 
of  the  wife,  and  will  not  be  continued  for  the 
benefit  of  a  stranger.  It  is  entirely  in  the  dis- 
cretion of  the  court : 

Be  Weld,  46  L.  T.  B«p.  N.  S.  387 ;  20  Ch.  Div.  451. 

Oswald  in  reply. 

Baggallat.  L.J. — ^The  circumatanoes  of  this 
case  are  somewhat  singular.  Henry  F.  Bobinson 
was  found  to  be  of  unsound  mind  in  •'1865, 
but  before  that  time  a  suit  had  been  instituted 
in  the  Divorce  Court,  and  on  the  19th  July 
1861  a  decree  for  judicial  separation  was  pro- 
nounced. In  Nov.  1861  an  order  was  made  by 
the  same  court  for  payment  of  an  annual  sum 
of  601.  by  way  of  permanent  alimony  to  Mrs. 
Bobinson  from  the  date  of  the  order  for  separa- 
tion. This  order  was  acted  upon  till  Mr.  Bobin- 
son became  of  unsound  mind ;  but  subsequently 
an  order  was  made  in  the  matter  of  the  Innacy, 
and  in  an  administration  suit  pending  m 
Chancery,  that  the  dividends  on  a  sum  of  about 
49701.  8«.  5d.  Metropolitan  Consolidated  Stock 
should  be  carried  over  to  the  lunatic's  account 
in  the  lunacy,  and  that  an  annuity  of  601.  should 
be  paid  out  of  the  dividends  to  Mrs.  Bobinson  on 
her  sole  receipt  till  further  order,  in  respect  of 
her  alimony.  It  appears  that  on  the  30tn  Nov. 
1883  an  assignment  was  executed  by  Mrs.  Bobin- 
son,   by    wUch    she    purported   to    assign   her 
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annuity  of  60L  to  the  petitioner  Eogene  Bobin- 
8on  in  consideration  of  200J.,  and  that  he  after- 
wards mortgaged  it  to  Rntley  with  other  pro- 
perty for  750j.,  and  the  present  petition  is 
presented  by  Eugene  Bobiuson  and  Ratley  asking 
for  payment  of  the  annuity  of  601.  to  Kutley 
instead  of  Mrs.  Bobinson.  This  petition  has 
been  opposed  on  two  grounds :  first,  that  there  was 
not  sufficient  consideration  for  the  assignment ; 
and  secondly,  on  the  ground  of  the  inalienable 
character  of  alimony.  I  prefer,  however,  to 
deal '  with  the  case  on  a  short  point  without 
deciding  either  of  those  questions.  When  a 
man  is  found  to  be  of  unsound  mind  the  court 
is  in  the  habit  of  making  allowances  for  the 
wife  and  children  and  other  near  relatives  of 
the  lunatic  for  their  personal  benefit.  "When  Mr. 
Bobinson  was  first  found  to  be  a  lunatic  it  was 
within  the  ordinary  jurisdiction  and  practice  of 
the  court  to  consider  what  sum  would  be  proper 
to  allow  his  wife  out  of  his  income,  and  as  an 
order  had  been  made  for  paying  a  certain  sum 
to  her  in  respect  of  her  alimony,  the  court 
considered  that  was  a  proper  allowance  to  make 
her.  Perhaps  it  is  too  strong  a  word  to  use,  to 
say  that  it  was  given  out  of  charity,  but  it  was 
an  allowance  made  out  of  the  lunatic's  income 
for  the  personal  maintenance  of  his  vrife.  But 
'  now  the  reason  for  that  payment  no  longer 
exists ;  it  is  no  longer  to  be  applied  for  the 
maintenance  of  his  wife,  but  is  to  be  applied  to 
other  purposes.  I  think  therefore  the  payment 
ought  no  longer  to  be  sanctioned.  In  the 
Ecclesiastical  Court  it  is  the  practice  to  vary  or 
stop  the  payment  of  alimony  according  to  the 
position  or  conduct  of  the  wife,  and  if  it  were 
necessary  to  give  an  opinion  on  the  question  I 
should  be  inclined  to  decide  that  alimony  was 
not  alienable.  But  I  do  not  think  it  necessary  to 
decide  that  question  in  the  present  case,  because, 
having  regard  to  the  practice  of  the  court  in 
lunacy,  we  should  not  ue  justified  in  continuing 
the  allovranco  when  it  was  not  to  be  applied 
to  the  maintenance  of  the  wife,  but  to  be  paid 
to  other  persons.  The  petition  must  therefore  be 
dismissed. 

Cotton,  L.J. — This  is  a  petition  by  the  assignee 
of  an  allowance  for  alimony,  made  by  an  order 
in  lunacy,  to  have  the  allowance  paid  to  him  out 
of  the  lunatic's  property.  To  my  mind  this 
turns  on  the  question  whether  alimony  is  alien- 
able or  not.  It  is  said  that  the  wife  became 
entitled  to  deal  with  it  as  if  she  were  &  feme 
aole,  under  the  25th  section  of  the  Divorce  Act 
1857,  as  being  property  acquired  by  her  after 
the  decree.  I  do  not  think  it  is  within  the 
isection  referred  to ;  but  I  do  not  decide  this 
case  on  that  ground,  because  the  very  nature  of 
alimony  is  inconsistent  with  its  being  capable  of 
assignment.  We  are  familiar  with  instances  of 
allowances  which  are  not  alienable  in  the  case  of 
men,  such  as  the  half -pay  officers  of  the  army  and 
navy,  which  are  given  them  in  order  that  they 
may  maintain  themselves  in  a  sufficient  position 
in  me  to  enable  them  to  be  called  out  for  future 
service  if  required.  Although  alimony  is  not  the 
same  thing,  it  is  governed  by  the  same  principle. 
Alimony  is  an  allowance  which,  having  regard  to 
the  means  of  the  husband  and  wife,  the  court 
thinks  right  to  be  paid  for  her  maintenance  from 
time  to  time,  and  the  court  may  alter  it  or  take 
it  away  whenever  it  pleases.     It  is  not  in  the 


nature  of  property,  but  only  money  paid  by  the 
order  of  the  court  from  time  to  tune  to  pro- 
vide for  the  maintenance  of  the  wife.  Therefore 
it  was  not  assignable  by  the  wife.  How  far  she 
might  dispose  of  the  arrears  or  of  her  savings  is  a 
dircerent  matter;  here  the  question  is  whether 
she  can  deprive  herself  of  tne  benefit  of  it  by 
anticipation.  Therefore,  treating  it  as  merely  a 
question  of  alimony,  I  am  of  opinion  that  tnis 
lady  had  no  power  to  assign  her  annuity.  I  do 
not  disagree  with  what  Baggallay,  L.J.  has  said 
on  the  question  of  allowance  made  by  the  court 
in  lunacy  for  the  maintenance  of  the  wife  and 
children  of  the  lunatic;  but  I  think  the  only 
question  here  is  whether  the  order  in  lunacy  put 
the  assignee  in  a  better  position ;  and  I  am  of 
opinion  that  the  order  in  lunacy  was  only  a  mode 
oi  providing  for  carrying  out  the  order  for 
alimony,  and  that  it  did  not  put  the  assignee  in 
any  better  position  than  if  no  such  order  bad 
been  made.  As  the  alimony  is  not  itself  alienable 
by  anticipation,  I  do  not  think  the  assignee  can 
get  any  advantage  from  the  order  in  lunacy,  and 
that  this  petition  must  fail. 

LiNDLET,  L.J. — I  am  of  the  same  opinion.  The 
question  whether  alimony  is  assignable  has  never 
been  distinctly  decided;  but  the  nature  of  ali- 
mony has  often  been  discussed,  and  there  are 
cases  which,  in  my  opinion,  tend  to  show  that 
it  is  not  alienable.  For  instance,  the  Ecclesias- 
tical Courts  could  not  enforce  arrears  of  alimony 
beyond  one  year.  Then  also  in  Vandergueht  v.  ife 
Blaqtiiero  (8  Sim.  315;  6  Myl.  &  Cr.  229)  it  is 
plain  that  both  the  judges  thought  that  alimony 
could  not  be  dealt  with  as  if  it  was  the  separate 
property  of  the  wife.  To  the  same  effect  is 
stonetv.Coohe  (7  Sim.  23;  s.c.  8  Sim.  321, n.);  and 
PreacoU  v.  PrescoH  (20  L.  T.  Rep.  N.  S.  331)  shows 
that  a  claim  to  alimony  is  not  provable  in  the 
husband's  bankruptcy.  All  these  cases  tend  to 
show  that  alimony  is  not  assignable,  and  is  only 
an  allowance  made  by  the  Ecclesiastical  Court, 
and  revocable  by  the  same  court.  I  am  also  of 
opinion  that  alimony  is  not  property  within  the 
meaning  of  the  26th  section  of  the  Divorce  Act 
which  makes  a  wife  a  feme  sole  with  respect  to 
property  which  she  may  acquire  after  the  sentence 
of  judicial  separation.  It  is  not  property  in  its 
proper  sense ;  it  is  like  an  allowance  made  by  a 
husMnd  to  his  wife  or  a  father  to  his  child.  In 
addition  to  this  we  have  this  circumstance — that 
this  is  a  petition  asking  the  court  sitting  in 
lunacy  to  change  the  order  for  payment  of  an 
allowance  to  a  wife,  and  to  make  it  payable  to  her 
assignee.  I  entirely  agree  with  Baggallay,  L.J. 
that  the  court  is  nnder  no  obligation  to  do  any 
such  thing.  The  assignee  is  certainly  not  in  a 
better  position  by  reason  of  the  order  in  lunacy 
than  if  there  had  been  no  such  order.  I  agree 
that  the  petition  must  be  dismissed. 

Solicitors :  G.  J.  and  P.  Vanderdttmp  ;  Wadeton 
and  Malleton. 
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Monday,  Dee.  8, 1884. 

(Before  Bkett,  M.B.,  Cotton  and  LiKDuer,  L.JJ.) 

The  Matob,  Alsebiiek,  and  Burgesses  of  the 

BoKocGH  OF  Over  Dabwen  v.  The  Justices  of 

THE  Peace  foe  the  County  of  Lancastbb.  (o'* 

OS  APPEAL  FBOX  THE  QUEEK's  BENCH  DIVISION. 

Highway — County — Borough — Eajpense  of  main- 
tenanee  of  road— County  in  which  road  is  situate 
— Highways  and  Locomotives  (Amendment)  Act 
1878  (41  §r  42  Viet.  c.  77),  ss.  13,  aS—Highway 
Acts  1862  and  1864  (26  *  26  Vict.  c.  61),  s.  2,  and 
(27  ^  28  Vict.  e.  101),  «.  3. 

By  the  Highxoays  and  Locomotives  (Amendment) 
Act  1878  (41  ^42  Viet.  e.  77),  s.  13;  "For  the 
purposes  of  this  Act,  and  auhject  to  its  provisions, 
any  road  which  has  within  the  period  between  the 
Slstday  of  December  1870  and  the  date  of  the 
passing  of  this  Act "  (16th  Aug.  1878)  "  ceased  to 
tie  a  turnpike  road  .  .  .  shall  be  deemed  to 
he  a  mam  road;  and  one-half  of  the  mpenses 
incurred  from  and  after  the  29th  day  of  September 
1878  by  the  highway  authority  in  the  maintenance 
of  such  road  shall,  as  to  every  paH  theireof  which 
is  within  the  limits  of  any  highway  area,  be  paid 
to  the  highway  authority  of  such  area  by  the 
county  authority  of  the  county  in  which  such  road 
is  situate  out' of  the  county  rate    .    .    ." 

By  sect.  38:  "I»  Uiis  Act '  county '  has  the  same  mean- 
ing as  it  has  in  tJie  Highway  Acts  1861  and  1864 
{with  an  exertion  Twt  here  material). 

By  the  Highway  Act  1862  (26  ^  26  Vict.  e.  61).  ».  2 : 
" The  word  '  county '  in  this  Act  shall  not  indude 
a  county  of  a  city  or  a  county  of  a  town,  but 
where  a  county  as  hereinhefore  defined  is  divided 
into  ridings  or  other  divisions  having  a  separaie 
court  of  quarter  sessions  of  the  peace,  it  shall 
mean  earn  such  division  or  riding,  and  not  the 
entire  county ;  and  for  the  purposes  of  this  Ad  all 
liberties  and  franchises  .  .  .  except  boroughs 
as  Jtereinafter  defined  shall  be  considered  as  form- 
ing part  of  that  county  by  which  they  are  sur- 
rounded   ..." 

By  the  Highway  Act  1864  (27  4'  28  Vict.  c.  101),  s.  3 : 
"  County  shall  include  any  division  nf  a  county 
that  has  a  separaie  county  treasurer." 

The  borough  of  Over  Dai-wen  in  Lancashire  is  a 
highway  area  icithin  the  meaning  of  the  Act  of 
1878,  having  no  separate  court  of  quarter  sessions, 
and  the  townships  or  parts  of  townships  comprised 
ivithin  its  boundary  are  assessed  and  contribute 
to  a  separate  rate  raised  and  charged  upon  the 
hundred  of  Blackburn, 

A  road  which  ceased  to  be  a  turnpike  road  in  1877 
passing  through  the  borough,  the  higfiioay  autho- 
rity sued  the  county  authority  to  recover  payment 
of  one-half  of  the  expenses  incurred  by  the  high- 
way authority  for  the  year  ending  2hth  March  1883 
Ml  the  maintenance  of  so  much  of  the  road  as  teas 
situate  within  the  borough. 

Held,  on  a  special  case  stated  in  the  action,  that  the 
word  "county"  in  41  ^  42  Vid.  c.  77,  s.  13,  i« 
ttsed  in  a  geographical  sense,  and  therefore  the 
county  of  La  ncaster  was  the  county  in  which  the 
road  was  situate,  and  the  defendants,  the  county 
authority,  were  liable. 

Judgment  of  Day  and  Smith,  JJ.  affirmed. 

This  was  an  a^>eal  by  the  defendants  from  the 
jadgment  of  Daj  and  Smith,  JJ.  (reported  51 

(a)  Bapot*'  by  P.  B.  Eittckiiis,  Eiq.,  Burlitar-at-lAV. 


L.  T.  Kep.  N.  S.  630),  where  the  material  parts  of 
the  special  case  are  set  oat. 

Gorst,  Q.C.  (Blair  with  him),  in  snpport  of  the 
appeal,  used  the  same  arguments  as  m  the  court 
below. 

B.  Henn  Collins,  Q.C.  and  W.  H.  Cross,  for 
the  plaintiffs,  were  not  called  upon. 

Bhett,  M.R. — ^The  2nd  section  of  the  Highway 
Act  1862  026  &  26  Yict.  c.  61)  deals  with  the 
definition  of  the  word  "  county,"  and  the  question 
to  be  determined  is  whether  the  provisions  of 
that  section  are  applicable  to  the  phrase  "the 
county  in  which  such  road  is  situate"  in  the 
Highways  and  Locomotives  Amendment  Act 
1878  (41  &.  42  Vict.  c.  77),  s.  13.  It  seems  to  me 
that  the  word  "  county  "  in  the  Act  of  1878  must 
have  its  ordinary  meaning.  If  this  is  so,  as  it  is 
admitted  that  the  road  and  the  highway  area  are 
in  the  county  of  Lancaster  accordmg  to  the  ordi- 
nary meaning  of  the  expression,  it  follows  that 
the  judgment  of  the  Divisional  Court  ought  to 
be  supported.  These  Acts  of  Parliament  deal 
with  two  different  matters,  geography  and  juris- 
diction. The  power  of  justices  to  make  orders  is 
a  matter  of  jurisdiction,  and  the  description  of 
counties  and  other  divisions  of  the  country  is  a 
matter  of  geography.  England  is  divided  geogra- 
phically into  counties,  and  there  is  no  part  of  the 
country  that  is  not  within  a  county.  There  are 
the  well-known  counties  of  England,  the  names 
of  which  are  familar,  and  there  are  also  counties 
of  citie&  and  counties  of  towns.  When  one  speaks 
of  a  physical  thing  like  a  road  being  situate  in  a 
particular  place  one  is  referring  to  the  place 
where  it  is  situate  on  the  map  which  divides 
England  into  counties.  I  am  therefore  of  opinion 
that  the  phrase,  "  the  county  in  which  such  road 
is  situate"  in  the  Act  of  1878  is  descriptive,  and 
is  not  altered  by  the  definition  clause  in  the 
earlier  Act,  and  that  the  judgment  of  the  court 
below  ui  right,  and  ought  to  be  afSrmed. 

Cotton,  L.J. — The  point  to  be  settled  by  this 
appeal  arises  on  the  13th  section  of  the  Highways 
and  Locomotives  Amendment  Act  1878  (41  &  42 
Vict.  c.  77),  and  we  have  to  decide  how  we  are  to 
deal  with  the  provisions  of  that  section,  having' 
regard  to  the  definition  clause  contained  in  sect. 
.38.  The  question  is  whether  the  main  road 
referred  to  in  the  special  case  is  situate  in  the 
county  of  Lancaster  within  the  meaning  of  sect. 
13.  There  is  this  difficulty,  that  by  the  definition 
clause  in  sect.  38,  the  word  "  county  "  is  to  have 
the  same  meaning  as  in  the  Highway  Acts  of 
1862  and  1864.  In  drawing  that  section  the 
draftsman  appears  to  have  been  more  cautious, 
for  in  dealing  with  the  exception  there  provided 
for  the  words  "  locally  situate  "  are  used.  Now, 
the  definition  clause  in  the  Act  of  1862  (26  &  26 
Vict,  c.  61,  s.  2)  provides  that  liberties  and 
franchises  "  except  boroughs  "  are  to  be  considered 
as  forming  part  of  the  county  by  which  they  are 
surrounded,  and  it  is  contended  that  by  this 
exception  boroughs  are  excluded  from  the  county 
for  all  purposes.  In  mv  opinion  this  yiew  is 
erroneous.  I  think  the  mterpretation  clause  is 
not  to  be  construed  so  as  to  give  an  interpretation 
inconsistent  with  the  context.  I  think  tne  words 
"  for  the  purposes  of  this  Act "  may  be  meant  to 
provide  that  certain  powers  which  the  county 
authority  may  possess  are  not  to4>e  exercised  by 
Digitized  by  VJ'- 


740-YoLUnN.8.] 


THE  LAW  TIMES. 


[Jan.  ShUn. 


Ct.  ot  App.] 


JossPH  V.  Ltoxs. 


[Ct.  op  App. 


them  in  boroughs,  so  as  to  interfere  with  the  local 
authority.  In  my  opinion  it  is  a  wrong  cons  trac- 
tion to  say  that,  because  the  road  in  question  is  in 
the  borough,  it  is  not  situate  in  the  county  within 
the  Tueaning  of  sect.  13.  I  am  of  opinion  that  it 
is  a  main  road  physLcally  situated  in  the  county  of 
Lancaster,  and  I  therefore  agree  that  the  judg- 
ment is  right. 

LiNSLKT,  hJ. — I  am  of  the  same  opinion.  We 
are  asked  to  construe  sect.  13  of  the  Act  of  1878, 
not  in  its  plain  sense  according  to  the  meaning  of 
the  words,  but  in  a  sense  which  has  to  be  got  at 
by  a  puzzle.  I  think  the  road  is  a  main  road 
situate  in  the  county  of  Lancaster,  and  that  the 
decision  of  the  court  below  is  right. 

Judgment  affrmei. 

Solicitors  for  plaintiffs,  Pritchard,  EngUfield, 
and  Co.  for  C.  Cotteker,  Over  Darwen. 

Solioitors  for  defendants,  Bidsdale  and  Bon, 
fw  Trt?«o»  and  HwUon,  Preston. 


Friday,  Oct.  31, 1884. 

(Before  Bbktt,  M.R.,  Cottoh  and  Likdut,  hJJ.) 

JosxPH  V.  Ltohs.  (a) 

APFEAl  PBOX  THE  (^UEEN's  BENCH  DIVISION. 

BHi  qf  taUf—AMtignment  of  after-acquired  property. 
A  btS  of  tale,  duly  regUtered,  purported  to  ateign 
io  pUUwliffthe  ftoek-in4rade  then  on  the  grant<yrt 
preaUeet,  aad    that   which    ehovld   during  the 
eontinuamee  of  the    teeurily  be  brought  on  the 
premittt. 
Good*  brought  on  the  premieet  after  the  execution 
of  the  hUlof  tale  were  pledged  by  the  grantor  with 
defendant,  a  pauiiibroker,  who  received  them  in 
the  courte  ofoutineit  without  knowledge  of  the 
biU  of  taie. 
In  an  action  to  recover  the  goodt  or  their  value: 
Held  (reverting  the  judgment  of  HuddUtton,  B.), 
that  the  bill  of  tale  did  notpatt  the  legal  property 
in  the  goodt  to  plaintiff,  mtt  only  gave  him  an 
equitailB  iniercit  in  than,  and  therefore  he  wot 
not  entitled  to  recomer. 
AxrxAii  by  the  defendant  from  the  judgment  of 
Hnddleston,  B.,   in  hvour   of  the  plamtiff  for 
1711.,  to  be  reduced  to  1».  on  return  of  the  goods 
claimed. 

The  action  was  brought  for  the  conversion  and 
detention  of  certain  jewellery  to  which  the 
plaintiff  claimed  tb  be  entitled  under  a  duly 
registered  bill  of  sale,  dated  the  3rd  Feb.  1881, 
and  made  by  way  of  security  for  the  payment  of 
monejr  due  from  the  grantor,  Mannmg,  to  the 
plaintiff,  by  which  Manning  assigned  to  the 
plaintiff  the  goodwill  of,  and  his  interest  in,  the 
business  of  a  gold  and  silversmith,  which  he 
carried  on  in  Worcester,  and  also  all  the  stock-in- 
trade  in  or  about  or  belonging  to  the  premises, 
and  also  all  the  stock-in-trade  which  should  or 
might,  at  any  time  during  the  continuance  of  the 
security,  be  brought  into  the  premises,  or  be 
appropriated  to  the  use  thereof,  either  in  addition 
to  or  in  substitution  for  the  stock-in-trade  them 
being  thereon  or  belonging  thereto.  The  bill  of 
sale  farther  provided  that  Manning  should  not, 
while  in  possession,  remove  the  chattels  from  the 
premises  without  the  consent  of  the  plaintiff. 
There  was  also  a  declaration  in  the  bill  of  sale 
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that  all  future  property  thereinbefore  assigned 
should  be  subject  to  the  security  thereby  made, 
and  the  powers,  covenants,  and  provisions  therein- 
before contained,  although  the  same,  or  any  part 
thereof,  might  not  be  capable  of  passing  at  law 
by  the  assignment  thereinbefore  contained. 

The  defendant  was  a  pawnbroker  in  Birmingham. 
The  goods,  the  subject  of  the  action,  had  been 
brought  on  the  premises  after  the  date  of  the  bill 
of  Siue,  and  were  pledged  by  Manning  with  the 
defendant,  and  received  in  pawn  by  the  defendant 
in  the  ordinary  coarse  of  his  business  and 
without  knowledge  of  the  existence  of  the  bill 
of  sale. 

Je^,  Q.C.  {W.  H.  Clay  with  him),  for  the  defen- 
dant, in  support  of  the  appeal. — The  plaintiff 
cannot  recover  in  this  action.  The  effect  of  the 
decisions  is,  that  an  assignment  of  after-acquired 
property  is  invalid  at  law,  and  although  such  & 
transaction  may  for  certain  purposes  be  valid  in 
equity,  it  cannot  confer  more  than  an  equitable 
title : 

£Mnn  V.  Tkomion,  1  C.  B.  S79 ; 

Holroyd  r.  UanhdU,  1  L.  T.  Bap.  N.S.  178;  10 

H.  ofL.  Caa.  191;  33  L.  J.  198.  <%. ; 
Climtntt  V.  MatOteui,  11  Q.  B.  Div.  808 ; 
Brown  v.  Bateman,  IS  L.  T.  Bep.  N.  8. 658 ;  L.  Bap. 
2C.P.272. 

[Bbett,  M.B.  referred  to  i2eere«-v.  Barlow,  50 
L  T.  Rep.  N.  S.  782;  12  Q.  B.  Div.  436.]  It 
follows  that  the  defendant  has  acquired  a  leetl 
title  by  the  pledge  from  Manning,  and  is  entitfod 
to  succeed. 

A.  T.Lav!reneeaxLA.I)ailing  for  the  plaintiff. — The 
bill  of  sale  amounted  to  a  contract  by  the  grantor 
that  when  any  additional  goods  came  on  the  pre- 
mises they  should  be  the  property  of  the  grantee. 
This  ^ves  the  property  in  the  goods  to  the  plain- 
tiff. It  may  be  that  before  the  Judicature  Acts 
the  defendant  would  have  had  the  legal  title  as 
against  the  plaintiff;  but  by  the  Act  of  1873 
(%  &  37  Yict.  c.  66),  8.  25  (11),  in  cases  of  variance 
or  conflict  between  law  and  equity,  the  rules  of 
equity  are  to  prevail.  Therefore  such  an  assign- 
ment as  this  is  vaUd  for  all  purposes,  both  at  law 
and  in  equity : 

Latarvu  v.  Andradi,  43  L.  T.  Bep.  N.  8.  90 ;  5C.  P. 
Div.  318. 

It  was  the  duty  of  the  defendant  to  make  inquiries 
before  he  took  the  goods  in  pawn,  and  if  he  had 
done  so  he  would  have  discovered  the  existence  of 
the  bill  of  sale,  for  it  was  duly  registered.  He 
ought,  therefore,  to  be  considered  as  having  had 
constructive  notice  of  it.    They  also  referred  to 

OoOyarv.  Itaaet,  45  L.  T.  Bep.  N.8.Se7;  19  Ck. 

I>iT.342_i 
Cooper  r.  WiUomait,  1  C.  B.  673. 

Je^,  Q.C.  was  not  called  upon  to  r^y. 

Bkett,  H.B. — ^In  this  case  an  action  of  trover 
or  detinue  is  brought  to  recover  certiun  jewels 
or  their  value.'  The  plaintiff's  interest  is  under  a 
bill  of  sale,  and  the  mnalOT  of  the  bill  of  sale  is  a 
person  of  the  name  of  Manning.  The  goods  came 
to  the  defendant  in  this  way,  that  MMiniTig 
pledged  them  to  him  in  the  ordinary  way  in 
which  goods  are  commonly  pledged  with  pawn- 
brokers. There  is  no  pretence  here  for  saying 
that  the  pawnbroker  knew  anything  of  the  exist- 
ence of  the  bill  of  sale.  The  defendant  declined 
to  deliver  up  the  goods  to  the  plaintiff  unless  the 
advance  which  he  had  made  to  Manning  was  paid. 
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and  thcKreforc,  if  the  plaintiff  trere  entitled  to  the 
possession  of  the  goods,  there  wonld  be  a  conver- 
sion ;  bnt  the  question  to  be  decided  is,  whether 
the  plaintiff  can  maintain  this  action.  The 
grantor  of  the  bill  of  sale,  Manning,  carried  on 
business  as  a  jetyeller  at  Worcester.  The  business 
was  Manning  s,  and  there  was  an  existing  stock- 
in-trade.  Tno  bill  of  sale  passed  the  legal  pro- 
perty in  those  goods  which  constituted  the  stock- 
in-trade  to  the  plaintiff,  bnt  the  business  remained 
the  business  of  Manning,  who  was  to  sell  the 
Koods  to  customers  and  account  to  the  plaintiff 
for  the  proceeds.  The  bill  of  sale  assumed  to 
assign,  not  only  the  existing  stock-in-trade,  but 
also  any  other  goods  which  might  afterwards 
come  on  to  the  premises.  The  goods  which  were 
pawned  to  the  defendant,  and  which  form  the 
subject  of  the  present  action,  were  not  in  stock 
when  the  bill  of  sale  was  given.  It  was  argued 
for  the  plaintiff  that  the  bill  of  sale  gave  him  the 
legal  property  in  the  after-acquired  goods  when 
they  came  on  the  premises,  and  it  was  argued 
on  the  other  side  that  only  an  equitable 
interest  in  those  goods  passed  to  him.  An 
ingenious  argument  was  put  forward  on 
bdoalf  of  the  plaintiff  by  Mr.  Lawrence  and 
Mr.  Darling ;  they  contended  that  the  bill  of  sale 
was  equivalent  in  law  to  a  contract  by  Manning 
that,  when  any  goods  in  addition  to  the  existing 
stock-in-trade  came  on  to  the  premises,  they 
should  be  the  legal  propertv  ot  the  plaintiff, 
and  therefore  that  tne  plaintiff  was  entitled 
to  the  le^l  property  in  the  goods  now  in 
question.  But  we  must  consider  what  the  law 
is.  A  bill  of  sale  such  as  the  present  is  a 
legal  document,  assuming  at  the  date  of  its 
execution  to  pass  the  property  in  after-acquired 
goods ;  but  the  law  nas  said  that  this  cannot 
be  done,  though  in  equity  the  bill  of  sale 
gives  an  equitable  interest  in  the  goods  to  the 
assignee.  What  then  is  to  be  taken  to  be  the 
intent  of  the  parties  to  such  an  instmment  P  I 
think  it  must  mean  what  has  been  declared  to  be 
the  effect  of  documents  in  similar  terms,  namely, 
that  there  shall  be  no  legal  title  in  the  assignee 
to  the  after-acquired  property,  but  only  an 
equitable  title.  In  equity  the  document  is  con- 
sidered equivalent  to  a  contract  that  when  goods 
are  afterwards  acquired  there  shall  be  an 
equitable  property  in  such  goods  in  the  g^rantee. 
What  Jessel,  M.S.  said  on  this  subject  is  per- 
fectly plain,  and  means  the  same  as  what  I 
desire  to  state.  He  said  "  That  assignment,  in 
fact,  constituted  only  a  contract  to  give  him  the 
after-acquired  chattels.  A  man  cannot  in  equity, 
any  more  than  at  law,  assign  what  has  no  existence. 
A  man  can  contract  to  assign  property  which  is 
to  come_  into  existence  in  the  future,  and 
when  it  has  come  into  existence,  equity,  treating 
as  done  that  which  ought  to  be  done,  fastens  upon 
that  property,  and  the  contract  to  assign  tnus 
becomes  a  complete  assignment:"  {CoUyer  v. 
Isaacs,  19  Ch.  Div.  at  p.  351.)  By  that  he  meant 
a  complete  assignment  in  equity.  Then,  if  the 
plaintiff's  interest  was  only  equitable,  in  whom 
was  the  legal  title  to  the  goods  ?  It  was  in 
Manning,  and  he  took  the  property  to  the  defen- 
dant and  pledged  it,  thereoy  conferring  a  legal 
right  on  the  defendant.  Therefore  the  right  of  the 
defendant  to  the  goods  is  legal,  while  the  plaintiff 
has  onl^  an  equitable  interest,  and  it  follows  that 
the  plaintiff  cannot  maintain  an  action  of  trover 


or  detinue.  Then  it  is  said  that  this  was  not  a 
bond  fide  transaction,  because  the  defendant  could  ' 
have  inquired  as  to  the  bill  of  sale.  That  strikes 
me  as  a  very  far-fetched  doctrine,  for,  in  my 
opinion,  in  such  a  transaction  as  receiving  ^oods 
in  pawn  in  the  course  of  business,  a  man  is  not 
bound  to  inquire  for  bills  of  sale  unless  something 
is  brought  to  his  attention  which  makes  it  incum- 
bent  on  an  honest  man  to  inquire,  and  that  was 
not  the  case  here.  For  these  reasons  I  differ  from 
Huddleston  B.,  and  am  of  opinion  that  in  this 
action  the  plaintiff  is  not  entitled  to  recover,  and 
therefore  the  judgment  which  has  been  given  in 
his  &voar  ought  to  be  reversed. 

CoTTOif,  L.J. — The  plaintiff  sues  to  recover  a 
quantity  of  jewellery,  which  the  defendant  holds 
as  a  pledge  from  a  person  named  Manning.  The 
plaintiff  claims  under  a  bill  of  sale,  which  par- 
ports  to  pass  to  him  both  the  stock-in-trade  which 
was  on  Manning's  premises  at  the  time  of  its 
execution,  and  also  any  after-acquired  goods 
which  might  subsequently  be  brought  upon  the 
premises.  The  only  question  is  as  to  the  latter 
goods,  that  is,  the  after-acquired  stock-in-trade. 
Did  the  plaintiff  by  the  bill  of  sale  acquire  the 
property  at  law  in  these  goods  P  In  the  case 
of  Solroyd  v.  Marshall  (10  H.  of  L.  Cas.  191)  the 
House  of  Lords  decided  that  such  an  instrument 
gave  a  ri^ht  in  equity  to  an  assignment  of  the 
after-acquired  property,  and,  therefore^  since 
equity  treats  what  ought  to  be  done  as  done,  there 
was  an  assignment  which  waf  g;ood  in  equity. 
But  it  has  been  laid  down  at  law  that  sucn  an 
assignment  is  null  and  void,  because  at  law  an 
assignment  of  goods  not  existing  at  the  date  of 
the  assignment,  or  of  ^oods  which  are  not  then  the 
property  of  the  assignor,  can  have  no  effect. 
Lunn  V.  ThonOon  (1  C.  B.  379)  is  also  like  the 
present  case.  Then  it  is  said  that  the  Supreme 
Court  of  Judicature  Act  1873  (36  &  37  Yiot.  c. 
66),  s.  25  (11)  has  altered  the  law  as  to  this  ques- 
tion, but  I  am  of  opinion  that  the  intention  is 
that  all  courts  shall  recognise  equitable  rights. 
The  words  of  sub-sect.  11  are :  "  Generally  in  all 
matters  not  hereinbefore  particularly  mentioned, 
in  which  there  is  any  conflict  or  variance  between 
the  rules  of  equity  and  the  rules  of  the  common  law 
with  reference  to  the  same  matter,  the  rules  of 
equity  shall  prevail."  That  clause  cannot  be  read 
alone  without  looking  at  the  previous  part  of  the 
same  section,  and,  looking  at  the  whole  section  to- 
gether, I  think  the  Act  was  not  intended  to  alter  the 
WW  as  it  stood,  and  that  its  effect  is  only  to  cause 
rights  which  previously  were  only  recognised  in 
courts  of  equity  to  be  recognised  and  given  effect 
to  in  all  courts,  but  not  to  say  that  a  conveyance 
which  would  be  void  at  common  law  is  not  void 
since  the  Act  came  into  operation.  What  I  said 
in  Clements  v.  MaHhmos  (11  Q.  B.  Div.  at  p.  814) 
is  to  this  effect.  The  conclusion  at  which  I  have 
arrived,  therefore,  is  that,  with  r^ard  to  the 
chattels  acquired  after  the  execution  of  the  bill  of 
sale,  the  plaintiff  had  only  an  equitable  title,  and 
the  legal  title  remained  in  Manning,  subject  to 
the  plaintiff's  equity,  and  therefore  the  defendant 
acquired  a  legal  title  to  the  goods  when  Manning 
pledged  them  to  him,  for  eqaity  does  not  deprive 
a  man  of  his  legal  title  unless  he  had  notice  of 
an  existing  equity  affecting  the  property.  There 
is  nothing  here  to  show  tnat  such  was  the  case. 
It  is  said  that  the  defendant  ought  to  have 
inquired  whether  there  was  a  hiU.  of  sale.jbut  I 
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<'«nnot  accede  to  that  contention.  If  he  had 
kncwn  something  which  would  make  it  reasonable 
to  inquire  as  to  the  title  to  the  goods  there 
might  have  been  something  in  the  p>oint;  but 
there  was  nothing  which  ought  to  have  made  him 
inquire,  unless  it  can  Ije  said  that  every  pawn- 
broker ought  to  assnme  that  poods  offered  to  him 
in  pledge  are  subject  to  a  bill  of  sale ;  but  this 
is  an  absurdity,  and  would  make  it  impossible 
to  carry  on  business.  I  think  the  doctrine  of 
constructive  notice  has  already  gone  quite  far 
enough,  and  ought  not  to  be  further  extended. 
Huddleston,  B.,  in  giving  judgment  for  the 
plaint-.ff,  relied  on  the  case  of  Lazarus  v.  Andrade 
{tibi  $ap.)  where  the  title  of  the  bill  of  sale 
holder  was  preferred  to  that  of  the  execution 
creditor.  In  that  case  I  think  Lopes,  J.  did,  in 
substance,  refer  to  the  Judicature  Act  as  giving 
legal  effect  to  an  assignment  of  aft«r-acquired 
property.  If  that  is  the  meaning  of  what  he  said, 
I  must  say  that  I  think  it  is  not  the  right  view. 
I  agree,  therefore,  that  the  defendant  is  entitled 
to  succeed,  and  the  appeal  ought  to  be  allowed. 

LiNDLxr,  L.J. — I  agree  that  the  defendant  is 
entitled  to  judgment.  The  plaintiff  would  suc- 
ceed if  he  could  show  that  he  had  a  les^I  title, 
but  I  cannot  see  how  any  such  title  is  made 
out,  for  the  bill  of  sale  provides  that  the  future 
property  should  be  subject  to  its  provisions, 
althongh  it  might  not  be  capable  of  passing  at 
law  by  the  assignment.  That  shows  the  plaintiff 
knew  he  was  not  to  get  the  legal  title.  It 
shows  that  the  instrument  did  transfer  the  legal 
title  in  the  existing  stock-in-trade,  but  not  in 
the  aftcr-acquired  goods.  This  is  plain  from 
the  decisions  in  Litnn  v.  Tliomton  (1  C.  B.  379) 
a,Txd  Holroyd  v.  Manhall  (10  H.  of  L.  Cas.  191.) 
It  is  said  that  the  Judicature  Act  gives  a 
different  effect  to  the  bill  of  sale,  bat  I  do  not 
think  that  is  the  intention  of  the  Act.  I  cannot 
see  on  what  principle  a  plaintiff  with  an  equitable 
title  ia  to  succeed  against  a  defendant  with  a 
legal  title  in  an  action  to  determine  the  right  to 
the  po.ssession  of  goods.  There  is  no  foundation 
for  the  contention  that  there  was  constructive 
notice  of  the  existence  of  the  bill  of  sale.  I  am 
therefore  of  opinion  that  there  ou>;ht  to  be  judg- 
ment for  the  defendant.  ,• , ,   .,„,,„„  .„„.^,j 

Jaagment  reversed. 

Solicitors  for  plaintiff,  C.  C.  Ellis  Munday  and 
(jo.,  for  William  Lambert,  Great  Malvern. 

Solicitor  for  defendant,  David  William  Pearse, 
for  If.  J'ffferij  Parr,  Birmingham. 


Friday,  Nov.  28, 1884. 

(Before  Beett,  M.B.,  Cottoh  and  Lixdl>;t,  L.JJ.) 

Booth  v.  Smith,  (a) 

APPEAL  PROM  the   queen's  BENCH  DITISIOX. 

RenMiarge — Action  for  arrears — Release  of  part 
of  property  charged — Liability  of  piircliaser  of 
part  not  released — Apportionment — 22  ^  23  Vict, 
e.  35,  *.  10. 

The  devisee  in  fee  of  propeHy  subject  to  an  anniuty 
in  favour  of  the  plaintiff  conveyed  part  of  such 
property  to  the  defendant,  and  afterwards  con- 
veyed the  remainder  to  anotlier  purchaser. 
The  plaintiff   by    deed  released    tlie    last-men - 

(a)  B«parled  by  P.  B.  HCTCBInb,  Ea^,  BsrrlaterHtt-Lair 


tioned  part  of  the  property  from  the  annuity, 
but  did    not   release    tlie  part   conveyed  to    the 
defendant. 
Ill  an  action  to  recover  arrears  of  llie  annuity  : 
Held,  that  the  arrears  could  be  recovered  by  action, 
and  that  the  effect  of  22  ^  23  Vict.  c.  35,  i.  10, 
was  neUlter  to  release  the  defendant  altogether, 
nor  to  entitle  tlie  plaintiff  to  recover  tlie  whole 
arrears  from  the  defendaiU,  but  to  apportion  the 
annuity  so  that  the  plaintiff  could  recover  a  part 
of  the  arrears  proportionate  to  the  defendant"* 
share  of  tlie  property  originally  charged. 
Judginent  of  Stephen,  J.  reversed. 

This  was  an  action  to  recover  lOOi.,  being  five 
years'  arrears  of  an  annuity. 

Frederick  &ri6Sths  devised  certain  premises  at 
Epping  to  his  son  William  Griffitihs  in  fee, 
subject  to  an  annuity  of  202.  to  his  daughter,  the 
plaintiff,  for  her  lite.  William  Griffiths  sold  a 
portion  of  the  property  so  charged  to  the  defen- 
dant for  80!.,  and  afterwards  sold  the  remainder 
of  the  property  to  a  person  named  Wright  for 
350?.  The  plaintiff  by  deed  released  the  portion 
of  the  property  conveyed  to  Wright  from  the 
annuity,  but  did  not  release  the  portion  conveyed 
to  the  defendant. 

A  demurrer  to  the  statement  of  claim  having 
been  overruled  by  Day  and  Smith,  JJ.  (whose 
judgment  is  reported  51  L.  T.  Bep.  N.  S.  395),  the 
case  was  tried  without  a  jnry  before  Stephen,  J., 
who  gave  judgment  for  the  defendant. 

The  plamtiff  appealed. 

William  Barber,  Q.C.  and  John  Cutler,  for  the 
plaintiff,  referred  to  the  Act  to  further  amend  the 
Law  of  Property  and  relieve  Trustees  (22  Jc  23 
Vict.  c.  35),  s.  10 :  (a) 

Sheppud'a  Tonohaton*,  by  Preston,  p.  315 ; 
Thomat  r.  Sylumtar,  29  L.  T.  Bep.  N.  S.    ^0; 
L.  Bep.  8  Q.  B.  368. 

J.  G.  Witt  (GilbeH  Metcalfe  with  him)  argued 
in  support  of  the  judgment. 

Brett,  M.R. — ^The  plaintiff  in  this  case  was 
entitled  to  an  annuity,  which  was  in  the  form 
of  a  rcntcharge  of  202.  a  year  charged  upon 
certain  property.  The  owner  of  the  property  in 
question  has  parted  with  the  whole  of  it,  bat  he 
parted  with  it  at  different  times  and  to  different 
persons.  He  sold  a  part  of  the  land  to  the  defen- 
dant Smith,  and  he  sold  the  other  part  of  it  to  a 
person  named  Wright.  The  owner  of  the  land 
released  Wright  from  the  rentcharge  as  regards 
the  land  sold  to  him,  and  the  annnitant,  the 
Plaintiff  in  this  action,  joined  in  that  release. 
The  annuitant,  however,  was  not  a  party  to  any 
release  to  Smith  the  defendant,  and  the  qnestion 
now  to  be  decided  is,  whether  the  annuitant  can 
successfully  sue  Smith  for  the  whole  or  any  part 
of  the  arrears  of  the  rentcharge.  It  was  argued 
that  the  form  of  the  action  was  wrong,  althongh 
at  the  same  time  the  defendant  does  not  want  it 
changed  into  a  claim  to  have  a  receiver  apjiointed ; 
but  I  am  of  opinion  that  this  kind  of  rentcharge, 
since  real  actions  have  been  abolished,  can  oe 

(a)  By  which  "  The  release  from  a  rentelurge  of  peit 
of  the  hereditamenta  charged  theievith  sliall  not  extin- 

Siiah  the  whole  rantoharge,  bnt  shall  operate  only  to  baz 
e  right  to  recover  any  part  of  the  rentcharge  out  of  the 
'hereditaments  leleaaed,  without  prqadioa  neverthelaaa 
to  the  righta  of  all  peroona  interested  in  the  harediia- 
menta  remaining  nnreleaaed,  and  not  eonenrrinc  ia  oc 
confirming  the  nleaae." 
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recovered  by  an  action  of  debt.  The  question 
thai  arisee  as  to  the  effect  of  22  &  23  Vict.  c.  35, 
8. 10.  In  the  present  case  the  owner  sets  rid  of 
the  whole  of  the  land,  and  as  to  part  of  the  land 
the  aunnitant  agrees  to  release  it  from  the  rent- 
charge,  irhile  as  to  the  other  part  she  does  not 
agree  to  release  it.  It  is  contended  for  the 
plaintLS  that  the  whole  of  the  rentcharge  is 
payable  oat  of  the  onreleased  part  of  the  land,  or 
if  this  is  not  so,  that  a  proportionate  part  is  so 
payable,  while  on  behalf  of  the  defendant  it  is 
argned  that  no  part  of  the  arrears  can  be 
reooivered.  If  we  take  the  case  where  a  part 
<^  the  land  is  released  from  the  rentcharge 
and  sold,  and  the  owner  remains  owner  of 
the  rest  of  the  land,  then  he  would  not 
be  a  person  "interested  in  the  hereditaments 
remaining  unreleased,  and  not  concurring  in  or 
confirming  the  release,"  and  therefore  would  not 
come  within  the  saving  clanse  at  the  end  of  the 
section,  and  wonld  be  bound  to  pay  the  whole  of 
the  annuity  in  respect  of  the  unreleased  part  of 
the  land,  Here  the  defendant  has  this  in  his 
favour,  that  he  has  not  concurred  in  or  confirmed 
the  release  within  the  meaning  of  the  section, 
and  therefore  his  rights  are  reserved  by  the 
words  of  the  proviso.  I  think  that  means  real 
substantial  rights,  and  not  merely  the  mode  of 
enforcing  rights.  Among  the  rights  which  would 
be  preserved  wonld  be  a  right  to  contribution, 
and  here  I  think  the  right  reserved  to  the  de- 
fendant would  be  the  right  only  to  be  liable  to  pay 
the  part  of  the  rentcharge  represented  by  his 
part  of  the  land.  I  therefore  think  that  the 
defendant  is  only  bound  to  pay  so  imich  of  the 
rentcharge  as  bears  the  same  proportion  to  the 
whole  as  his  portion  of  the  land  bears  to  the 
whole  of  the  land  originalljr  charged.  This  can 
be  calculated  from  the  price  which  the  land 
fetched,  which  would  show  that  the  defendant 
was  liable  to  pay  about  one-fifth  of  the  rent- 
charge,  which  would  be  4Z.  a  year.  The  judgment 
therefore  will  stand  for  a  portion  of  the  arrears 
of  the  rentcharge  at  the  rate  of  il.  a  year,  unless 
a  valnation  is  insisted  on  by  either  of  the  parties, 
which  will  be  at  their  own  risk. 

Cotton,  L.J. — ^This  is  an  action  by  an  annuitant 
to  recover  arrears  of  the  annuity,  and  the  defen- 
dant is  the  purchaser  of  a  part  of  the  land  on 
which  the  annuity  is  charged.  The  other  part  of 
the  land,  which  was  sold  to  a  different  purchaser, 
has  been  released  from  the  annuity,  bnt  the  defen- 
dant's portion  has  not.  Now,  the  old  law  as  to 
the  effect  of  a  release  of  part  of  the  land  is  gone 
altogether.  It  was  found  exceedingly  inconvenient, 
and  a  complete  change  has  been  made  by  the 
passing  of  22  &  23  Yict.  c.  35,  s.  10.  It  is  carious 
that  no  case  is  to  be  found  on  that  section  arising 
under  circumstances  like  the  present.  By  the 
proviso  "  the  rights  of  all  persons  interested  in 
the  hereditaments  remaining  unreleased,  and  not 
concarring  in  or  confirming  the  release,"  are  pre- 
served. The  defendant  in  the  present  case  did 
not  concur  in  the  release,  and  the  learned  judge 
before  whom  the  case  was  tried  held  that  his 
rights  were  the  same  as  if  no  Act  of  Parliament 
had  been  passed,  and  that  he  was  entirely  dis- 
charged from  liability.  I  am  of  opinion  that  this 
is  a  wrong  interpretation  of  the  statute,  and  that 
the  proviso  preserves  to  persons  not  concurring 
in  or  confirming  the  release  such  rights  as  they 
had  which  are  consistent  with  the  other  portion 


of  the  section.  The  right  to  contribation  de- 
pended on  this,  that  each  party  was  not  to  bear 
more  than  his  proportion  of  the  charge,  and  here 
the  right  of  the  owner  of  the  unreleased  part  of 
the  land  is  that  he  is  not  to  bear  more  than  the 
proportion  of  the  liability  which  corresponds  to 
his  portion  of  the  land  originally  charged.  I  am 
of  opinion,  therefore,  that  the  reasonable  inter- 
pretation of  the  section  is  to  look  to  the  right 
which  was  the  foundation  of  an  action  for  con- 
tribation, and  that  the  defendant  is  liable  for  a 
part  of  the  arrears  proportionate  to  his  share  of 
the  land. 

LiNDuev,  L.J. — I  am  of  the  same  opinion.  The 
section  in  question  is  somewhat  obscurely  worded, 
but  to  a.scertain  what  its  object  was  it  is 
necessary  to  look  to  the  whole  of  the  section.  It 
was  clearly  intended  to  put  an  end  to  the  old 
law  as  to  the  effect  of  the  release  of  part  of  the 
property.  The  statute  does  not  say,  nor  was  it 
desired  to  say,  that  in  all  cases  the  annuity  should 
be  apportioned,  nor  was  it  intended  to  release  the 
whole  land  without  considering  what  the  con- 
sequences would  be.  I  am  of  opinion  that  the 
only  sensible  interpretation  is,  that  the  rent- 
charge  should  be  apportioned,  because  otherwise 
either  the  whole  of  the  land  would  be  released, 
which  is  against  the  words  of  the  Act,  or  circnitj' 
of  action  would  be  produced.  I  am  of  opinion, 
therefore,  that  the  judgment  appealed  from  ought 
to  be  reversed,  and  that,  subject  to  the  right  of 
either  party  to  have  a  valuation  at  their  own  risk, 
the  plaintiff  is  entitled  to  judgment  for  one-fifth 
of  the  arrears.  Appeal  dUouied. 

Solicitors  for  plaintiff,  Tippdtt  and  Son,  tor 
Cromplon  Chambers,  Hastings. 

Solicitors  for  defendant,  Tamplln,  Taylor,  and 
Joieph. 


HIGH    COURT    OF  JUSTICE. 

CHANCERY  DIVISION. 

Saturday,  Nov.  8, 1884. 

(Before  Kat,  J.) 

Be  Thb  Middlesbeough,  Ac.  Building  Socieiy.  (a) 

Building  society —Advanced  member — Beasoncible 
rul»— Fines — Compound  interest — 6  §f  7  TfiO.  4v 
c.  32,  ss.  1,  2. 

By  the  rules  of  a  benefit  builditig  society  the 
metabers  eoiUd  borrow  from  tlie  society  the 
amount  of  their  shares,  to  be  repaid  by  monthhf 
instalments  comprising  principal  and  simph 
interest  at  Bper  cent.,  and  to  oe  secured  bv  a 
mortgage  to  the  society.  A  fine  was  imposed  ow 
mortgagors  "neglecting  to  make  thnr  morUhijf 
payments  of  principal,  interest,  fines,  and  oOier 
payments,  .  .  .  atthe  rate  of  5  per  cent,  per 
mwith  on  the  total  amount  in  arremr?' 

Held,  that  the  meaning  of  the  rule  was,  that  fines,if 
unpaid,  were  to  be  added  to  thepreviotis  months' 
fines  remaining  unpaid,  as  weU  as  to  the  instal- 
ments of  princijpal  and  interest  in  a/rrear,  and 
th<d  the  moWtliXy  fine  was  to  be  calculated  upon 
the  total  amount  of  the  princMol,  interest,  past 
fines,  and  other  payments  added  together;  and 
that  neither  the  nue  nor  the  amount  of  the  fine 
imposed  was  wmreasonable. 

(a)  Beported  \>j  &.  J,  HALL,  Baq.,  BuTliMr-«t-L«w. 
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Be  Thb  Middumbbough,  Ac,  Bcildikg  Socixty. 
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This  was  a  sununons  taken  ont  in  the  winding-np 
of  the  Middlesbrough,  Redcar,  Saltbum-by-the- 
Sea,  and  Cleveland  District  Permanent  Benefit 
Boilding  Society,  by  Walter  Seal,  an  advanced 
member  of  the  society,  asking  that  the  official 
liqnidators  of  the  society  might  be  ordered  to  re- 
convey  to  him  certain  freehold  property,  and  to 
deliver  to  him  all  secnrities  deposited  by  him  with 
the  society  to  secure  moneys  advanced  by  the 
society  to  him,  the  said  advances  having  been 
fully  repaid. 

llie  questions  raised  were  as  to  the  reasonable- 
ness and  coustraction  of  one  of  the  rules  of  the 
society. 

The  society  was  enrolled  under  the  statute  6  & 
7  "Will.  4,  c.  32,  in  1866,  and  was  ordered  to  be 
woand-np  under  the  Companies  Acts  1862  and 
1867,  by  an  order  made  on  the  24th  Aug.  1881. 

The  society  was  carried  on  under  rules  duly 
certified  and  approved  in  conformity  with  6  &  7 
Will.  4,  c.  32. 

The  scheme  of  the  society  was  to  raise  by  the 
monthly  subscriptions  of  the  members,  in  shares 
not  exceeding  the  value  of  lOZ.  per  share,  a  fund 
to  enable  each  member  of  the  society  to  receive 
out  of  its  funds  the  amount  or  value  of  his  or  her 
share  or  shares  therein,  to  build  or  purchase  a 
house,  or  real  or  leasehold  estate,  the  advance  to 
be  secured  by  a  mortgage  to  the  society  until  the 
amount  or  value  of  the  shares  should  have  been 
fully  repaid  to  the  society,  with  the  interest 
thereon,  and  all  fines  or  other  payments  Incarred 
in  respect  thereof. 

The  rules  provided  that  when  a  member  had 
executed  a  mortgage  for  the  amount  of  any 
shares  he  had  received,  he  should  pay  the  sub- 
scriptions on  such  shares  by  monthly  instal- 
ments, at  a  rate  mentioned  in  a  table  to  the  mles, 
-nntil  the  whole  amount  of  such  shares  should  be 
liquidated.  He  was  also  to  pay  the  interest  in 
monthly  instalments  according  to  the  same  table. 
The  interest  was  to  be  at  the  rate  of  5  per  cent, 
per  annum  upon  the  amount  advanced. 

It  was  also  provided  that 

The  flne*  inenrted  by  all  present  or  fatnre  mortmron, 
\>j  Degrleoting  to  make  their  montUy  paymenta  of  prpioi- 
^,  intareet,  flnea  and  other  paymenia,  will  be  at  the 
late  of  &  per  cent,  per  month  on  the  total  amonnt  in 


Seal  being  the  owner  of  100  shares  of  101.  each 
in  the  society,  received  an  advance  of  lOOOI.  oilt  of 
its  funds,  and  by  an  indenture  dated  the  12th  Jan. 
1869  he  mortgaged  to  the  trustees  of  the  society 
certain  freehold  property  to  secure  the  repayment 
thereof.  And  he  covenanted  that  he  would  make 
the  several  payments  and  observe  and  perform  the 
rales  and  regulations  prescribed  in  the  articles  of 
the  society  both  in  respect  of  the  said  shares';  and 
of  all  other  shares  which  he  then  held,  or  ^ight 
thereafter  hold. 

By  an  indenture  dated  the  Ist  May  187 
further  charged  the  above  property  with 
payment  of  a  further  sum  of  4002.   advani 
bim  in  respect  of  forty  further  shares 
society.    A  similar  covenant  was  entered  i; 
him  in  this  deed. 

Seal  duly  paid  his  monthly  instalments  amount- 
ing to  llJ.  13».  4d.  per  month  until  Oct.  1881, 
when  the  instalment  for  that  month  was  not  paid. 
He  was  charged  a  fine  at  5  per  cent  (11«.  8a.)  on 
this.  The  instalment  was  again  in  arrear  in 
November,  when  he  was  charged  a  fine  at  5  per 


cent.  (11.  3«.  lOd.)  on  the  amount  of  the  two 
instalments,  together  with  the  former  fine,  viz., 
232.  18s.  4d.  The  December  instalment  was  also 
in  arrear,  and  he  was  again  charged  a  fine  at  5  per 
cent  (12. 16«.  9d.)  on  the  total  amonnt  of  the  three 
instalments  and  two  former  fines,  viz.,  362. 15«.  6d. 
After  this  he  paid  the  remaining  instalments,  bnt 
refused  to  pay  these  arrears  and  fines,  and  was 
consequently  each  month  charged  a  fine  at  5  per 
cent,  on  the  total  amonnt  of  the  arrears  pliu  the 
former  fines.  He  subsequently  paid  the  three 
months  instalments  in  arrear,  bnt  contended  that 
he  was  not  obliged  to  pay  the  fines,  and  refused 
to  do  so,  and  finally  this  summons  was  taken  ont. 
When  the  summons  was  before  the  chief  clerk, 
he,  to  save  further  fines,  directed  that  the  amonnt 
in  dispute  should  be  paid  to  the  official  liquidator, 
who  should  hold  it  subject  to  further  order.  This 
was  done. 

Byrne  for  the  summons. — The  rule  may  mean 
that  a  mortgagor  in  arrear  in  his  payments  is  to 
pay  interest  at  5  per  cent,  per  month,  but  it  does 
not  mean  that  he  is  to  pay  a  fine  at  that  rate  on 
former  fines;  that  wonld  be  compound  interest  at 
an  enormous  rate.  By  sect.  1  of  6  A  7  Will.  4, 
c.  32,  the  rules  must  be  proper  and  wholesome 
rules,  and  not  repugnant  to  the  general  laws  of 
the  realm.  A  rule  which  had  the  effect  of 
making  a  mortgagor  pay  compound  interest  at 
this  rate  would  not  be  proper  or  reasonable,  and 
the  court  would  grant  relief  against  it : 
Parker  t.  BuieUr,  L.  Bep.  3  Eq.  76S. 

Chraham  Haetlngt,  Q.C.  and  Sewari  Briee  for 
the  liquidators. — The  rule  means  that  fines  axe  to 
be  paid  on  the  total  amonnt  made  up  of  principal, 
interest,  and  former  fines.  There  is  no  reason 
why  fines  should  not  be  reckoned  as  principal, 
and  made  chargeable  with  interest,  if  it  is  so  pfo- 
yided  by  the  rules,  as  we  say  it  is : 

ProoidmU  Permanent  BnOding  SocMfy  t.  ChtenkOl, 
38  L.  T.  Bep.  N.  S.  140;  9  Oi.  Div.  182 ; 

Clarkeon  v.  Hendereon,  43  L.  T.  Bep.  N.  a  »;  U 
Ch.  Div.  348; 

Bxparte  Voitey ;  He  Knight,  47  L.  T.  Bep.  K.  S.  968 ; 
21Ch.  DiT.448. 

It  was  decided  in  Parker  v.  Butcher  that  60  per 
cent,  is  not  an  unreasonable  rate  of  interest  in 
such  Br  case  as  this.  These  mles  have  been  duly 
certified  under  the  Act,  and  unless  they  are 
contrary  to  the  scheme  of  the  Act  they  are  valid 
and  binding: 

Be  QMordian  Permanent  BenM  Building  Bocietm, 
48  L.  T.  Bep.  N.  8.  131;  23  Ch.  Div.  440 ;  bafon 
the  Honae  of  Lords,  anb  nom.  Hfurray  ▼ .  Seott, 
51 1..  T.  Bep.  N.  S.  462 ;  9  App.  Caa.  519. 

They  are,  we  submit,  not  contrary  to  the  Act, 
which  contemplated  payments  which  would  have 
been  contrary  to  the  usary  laws  then  in  force. 
Byrne  replied. 

Kat,  J. — In  this  case  the  applicant  is  an  ad- 
vanced member  of  a  building  society.  His  mort- 
gage contains  a  covenant  that  he  shall  pay  princi- 
pal, interest,  and  fines,  according  to  the  rules  of 
the  society.  Now,  the  effect  of  the  mles  and  hia 
mortgage  taken  together  is  this  :  The  mortgage 
being  for  a  snm  <n  lOOOI.,  he  would  under  the 
rules  calculate  what  instalments  he  wonld  have 
to  pay  under  the  mortgage  for,  I  think,  twenty 
years,  at  all  events  a  certiun  number  of  years, 
and  the  instalments  are  calculated  so  as  to  inclnde 
a  certain  proportion  of  simple  interest  for  the 
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irhole  period  at  the  rate  of  5  per  cent ;  bo  that,  as 
&r  as  principal  and  interest  go,  by  paying  these 
instalments  He  pays  simple  interest  merely  on  the 
loan  he  receives.  But  tne  rules  provide  that  he 
shall,  if  his  monthly  instalments  oe  in  arrear,  pay 
fines,  and  these  fines  are  to  be  at  the  rate  of  5  per 
cent  per  mouth  "  on  the  total  amount  in  arrear." 
What  "  total  amount  in  arrear"  means  is  to  my 
mind  quite  clear,  reading  the  rest  of  the  sentence : 
"The  fines  incurred  by  all  present  or  future  mort- 
gagors, by  neglecting  to  make  their  monthly  pay- 
ments  of  principal,  interest,  fines,  and  other  pay- 
ments, will  be  at  the  rate  of  5  per  cent,  per  month 
on  the  total  amount  in  arrear."  Therefore  the 
total  amount  in  arrear  includes  the  monthly 
instalments  of  principal,  interest,  fines,  and  other 
payments.  The  consequence  is,  that  if  a  mort- 
gagor make  default  in  payment  of  a  monthly 
in«talmpnt,  and  that  monthly  instalment  included 
fines,  he  will  have  to  pay  next  month  another  fine 
of  5  per  cent,  upon  tne  total  amount  so  unpaid. 
Of  course  the  fines  increase  if  the  pavment  is  left 
for  a  series  of  months ;  that  is,  it  makes  the  fines 
compound  interest  at  the  rate  of  5  per  cent  per 
month,  that  is,  60  per  cent  per  annum.  It  is  said, 
first  of  all,  that  the  rule  does  not  mean  this.  Now 
I  think  that  the  rule  is  very  clearly  expressed. 
He  has  to  pay  fines  on  the  total  amount  in  arrear, 
and  that  total  amount,  as  I  pointed  out,  in  the 
same  sentence  includes  principal,  interest,  fines, 
and  other  payments.  Then  it  is  said,  if  it  means 
this,  the  fines  are  unreasonable,  and  reference  has 
been  made  to  the  Act  of  Parliament  to  show  this. 
The  Ist  section  provided  for  the  establishment 
of  societies  for  the  erection  or  purchase  of  dwell- 
ing houses,  and  that  the  members  of  each  society 
should  from  time  to  time  assemble  together,  and 
make,  ordain,  and  constitute  such  proper  and 
wholesome  rules  and  regulations  for  the  govern- 
ment and  guidance  of  the  same  as  to  the  major 
part  of  the  members  of  such  society  so  assembled 
together  should  seem  meet,  so  as  such  rules 
should  not  be  repugnant  to  the  express  provisiovs 
of  this  Act  or  to  tne  general  laws  of  tne  realm, 
and  impose  and  inflict  such  reasonable  fines, 
penalties,  and  forfeitures  upon  the  several  mem- 
oers  of  any  such  society  who  shonld  offend 
against  any  such  rules  as  the  members  should 
think  fit.  And  the  2nd  section  provided  that 
the  laws  then  in  force  relating  to  asurv  should 
not  apply  to  any  bonuses  or  interest  paid  by  any 
of  the  members  to  the  society.  On  the  face  of 
the  Act  of  Parliament  it  is  clear  that  it  was 
intended  that  the  contracts  of  the  society  by 
way  of  mortgage  should  not  be  subject  to  the 
usury  laws,  even  when  they  existed,  and  now  that 
the^  are  abolished  there  is  still  less  reason  for 
saymg  that  a  provision  offending  against  them 
would  be  unreasonable.  Now  the  question  is 
whether  this  is  in  &ct  an  unreasonable  provision 
by  way  of  fines.  It  certainly  is  a  very  large  pay- 
ment to  make,  but  anyone. who  is  a  borrowins; 
member  can  easily  prevent  his  becoming  liable  to 
pav  the  fines  by  keeping  his  instalments  properlv 
paid  up.  If  compound  interest  has  been  imposed, 
that  is  within  the  Act  of  Parliament.  It  was 
intended  by  this  Act  of  Parliament  that  interest 
or  fines  might  be  imposed  upon  an  advanced 
member  in  such  a  manner  as  that  the  usury  laws 
could  not  help  him,  and  I  find  the  authorities 
bear  this  out.  In  the  case  of  Clarkton  v.  Render- 
ton  Hall,  y.C.  held  that  a  covenant  in  a  mortgage 


by  reversioners  that  interest  in  arrear  shonld  be 
capitalised  and  bear  interest  at  the  same  rate  as 
the  original  debt  was  good  and  valid,  and  must 
be  acted  upon ;  and  in  the  case  of  The  Provident 
Pertnanent  Building  Society  v.  Crreenhill,  in  1878, 
fines  were  allowed  to  t)e  reckoned  as  principal  in 
a  fo^closure  suit,  and  interest  calculated  upon 
those  fines.  Then  there  is  Ex  parte  Voisey,  which 
came  before  the  Court  of  Appeal.  A  member  of  a 
building  society  borrowed  a  sum  of  money  to  be 
repaid  by  a  series  of  instalments  of  71  {.  17«.  6d., 
which  included  interest  at  7  per  cent,  on  the 
amount  of  the  loan.  The  instalments  were  pay- 
able at  the  monthly  meetings  of  the  society,  and 
if  he  neglected  to  pay  them  he  became  liable  to 
pay  fines  at  5  per  cent,  per  month  on  the  total 
amount  in  arrear  and  unpaid  at  each  meeting. 
Now  that  is  exactly  the  case  faei  e.  It  is  clear  that, 
if  he  was  in  arrear  with  his  monthly  repayments, 
something  for  principal,  something  for  interest, 
and  also  something  for  fines,  the  fines  would  be 
added  to  the  total  amount  due  at  the  end  of  each 
month  in  respect  of  principal,  interest,  fines,  and 
other  payments,  and  interest  would  be  charged  on 
the  wnole  at  the  rate  of  5  per  cent,  per  month. 
The  case  of  Ex  parte  Voisey  went  to  the  Court  of 
Appeal,  not  upon  this  point,  but  on  a  question  on 
which  it  must  have  had  the  point  under  its  notice. 
The  point  was  this  :  The  mortgage  conferred  a 
power  of  distress  for  the  better  securing  the  pay- 
ments which  by  the  rules  of  the  society  ought  to 
be  made  by  the  mortgagor.  It  was  agreed  that 
the  mortgagor  should  be  treated  as  tenant  of  the 
property,  he  paying  his  instalments  to  the  society 
in  lieu  of  rent,  and,  in  default  of  the  instalments 
being  paid,  a  distress  was  levied  in  accordance 
with  the  provision.  Bankruptcy  occurring,  the 
question  arose  whether  the  provision  under  which 
tne  distress  could  be  made  was  valid,  or  the  charge 
an  exorbitant  charge  which  could  not  be  enforced, 
and  the  Court  of  Appeal  held  that  it  could  be 
enforced.  The  Court  of  Appeal  has  decided  that 
such  a  provision  is  not  unreasonable,  and  is  en- 
forceable if  the  mortgagor  becomes  bankrupt. 
Not  only  therefore  does  it  appear  that  the  rule  is 
a  usual  one,  and  one  which  the  person,  or  revising 
barrister,  certifying  the  rules  is  accustomed  to 
allow  ,and  certify,  but  that  the  effect  of  it  is  that 
the  borrower  pays  simple  interest  on  the  mortga^ 
debt  and  compound  interest  by  way  of  fines  (in 
case  nis  instalments  get  into  arrear),  which  is 
certakily  not  contrary  to  any  of  the  provisions  of 
the  statute,  and  the  matter  having  been  brought 
to  the  Court  of  Appeal  as  to  whether  a  similar 
amount  could  be  recovered  against  the  trustee  in 
bankruptcy  of  a  mortgagor  under  an  attornment 
clause,  they  held  it  could.  It  seems  to  me  that  it 
has  besn  practicallv  decided,  and  I  must  decide, 
that  the  meaning  of  the  rule  is  that  the  fine  must 
be  included  and  added  to  the  arrear  of  the  pre- 
vious months'  fines,  as  well  as  to  the  arrear  of 
principal  and  interest ;  and  secondly,  I  hold  that 
the  rule  is  not  so  unreasonable  that  I  should  say 
that  the  amount  should  not  be  paid.  I  declare 
that  neither  the  rule,  nor  the  amount  of  the  fine 
imposed,  is  unreasonable. 

Solicitors  for  the  applicant,  BoitereU  and  Boehe, 
agents  for  B.  H.  Young,  West  Hartlepool. 

Solicitors  for  the  liquidators,  JocXrion  and^van*, 
agents  for  Jackson  and  Jaekton,  Middlesbrough. 
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Nw.  4,  5,  and  11.  1884. 

(Before  Kay,  J.) 

Scott  v.  Matthxit  Bbown  aks  Co.  Lixitxd.  (a) 

Landlord  mid  tenant — Foreille  mttry  on  land — 
Damages — 6  Bich.  2,  »tat.  1,  c.  8 — Be-erUry  for 
breach  of  covenant  and  nonpayment  of  rent — 
Absence  of  notice  of  breachi— Conveyancing  Act 
1881,  •.  14,  sub-sects.  1,  2,  8. 

Where  a  person  has  gained  possession  of  property, 
bitt  has  no  title  to  it,  being  in  fact  a  trespasser, 
the  rightful  ovmer  is  eitfitled  to  rise  force  in 
ejecting  him,  so  long  as  he  does  him  no  personal 
injury. 

Lessors  had  not  before  re-entering  upon  premises 
for  nonpayment  of  rent  and  breach  of  covenant 
served  upon  the  tenant  the  notice  required  by 
sect.  14,  sub-sect.  1,  of  the  Conveyancing  Act  1881, 
specifying  the  breach  of  covenant  complained  of. 

Held,  that,  by  reason  of  sub-sect.  8  of  the  section,  its 
provisions  did  not  affect  the  law  relating  to  re- 
entry for  nonpayment  of  ren< ;  and  under  sub- 
sect.  2  the  court  had  a  disa-etion  to  refuse  relief 
against  re-entry  for  breach  of  covenant  on  the 
ground  of  want  of  notice,  and  the  circumstances 
of  this  case  were  such  that  the  court  would  refuse 
sueh  relief. 

This  was  an  action  bj  a  former  tenant  of  the 
defendant  company  and  his  wife  for  damages  for 
an  alleged  wrongful  entry  and  distress  oy  the 
defendants  upon  the  demised  premises,  and  for 
assanlts  committed  upon  the  phuntifEs  while  being 
forcibly  ejected  from  the  premises. 

The  plaintiff  Scott  executed  a  counterpart 
lease,  dated  the  22nd  Nor.  1881,  whereby  the 
defendant  company  demised  the  Cavendish 
Hotel,  Barrow-in-Furness,  to  Scott  as  tenant. 

A  rent  of  752.,  payable  quarterly  in  advance, 
was  reserved  by  the  lease,  and  Scott  covenanted 
that  he  would  during  the  continuance  of  the 
demise  personally  inhabit  with  his  family  the 
said  messuage  or  house,  and  make  the  same  his 
nsnal  place  of  residence,  and  would  not  desert  or 
shut  up  the  same,  and  would  use  his  best 
endeavours  at  all  times  to  increase  and  extend 
the  custom  and  business  of  such  public-house; 
also  that  he  would  not  sell  upon  the  premises  any 
'  excisable  liquors  other  than  such  as  should  have 
been  purchased  from  the  defendant  company ;  and 
also  that  he  would  pay  the  rent.  There  was 
also  a  power  for  the  lessors  to  re-enter  on  non- 
payment of  rent  for  seven  days,  or  on  breach  of 
covenant. 

On  the  10th  Nov.  1879  Scott  executed  a  bill 
of  sale  over  all  the  furniture  and  chattels  then  in 
the  Cavendish  Hotel,  or  which  should  during 
the  continuance  of  that  security  be  brought  there, 
for  securing  the  repayment  to  the  defendant 
company  of  present  and  future  debts  owing  by 
Scott  to  them.  And  it  was  provided  that,  if 
de&ult  should  be  made  in  parent,  the  defendant 
company  might  enter  and  seize  the  chattels,  and 
either  remove  them,  or  remain  in  the  hotel  for 
the  purpose  of  selling  them. 

Scott  remained  in  possession  of  the  hotel  nntil 
the  5th  Sept.  1882,  when,  during  a  short  tem- 
porary absence  of  his  wife,  he  left  the  hotel  and 
went  to  America,  without  giving  notice  of  his 
intention  to  do  so. 

At  this  time  10782.  8«.  6d.  was,  according  to  the 

(a)  Bepoited  by  A.  J.  Hall,  Esq.,  BunMsniHiKw. 


defendant  company,  owing  from  Scott  to  the 
defendant  company  on  the  bill  of  sale,  and  the 
rent  of  the  hotel  was  five  quwters  in  arrear. 
Scott  had  also,  it  was  all^^ed,  sold  liquor  bought 
from  other  persons  than  the  company,  in  breach 
of  his  covenant  in  the  lease,  and  had  committed  a 
further  breach  of  covenant  by  leaving  the  hotel 
and  going  to  America. 

lirs.  Scott,  finding  her  husband  gone,  informed 
the  defendant  Ellis,  who  was  then  the  company's 
agent.  He,  after  leaving  at  the  hotel  a  twenty- 
four  hours'  notice,  on  theBth  Sept.,  took  poeseiwiaii 
on  behalf  nf  the  company  of  tne  chattels  in  the 
hotel.  On  the  same  day  the  company  under  the 
proviso  for  re-entry  in  the  lease  took  possessioo 
of  the  hotel,  and  determined  the  tenancy,  for 
nonpayment  of  rent  and  breach  of  the  cove- 
nants of  the  lease.  On  the  11th  Sept.  they  levied 
a  distress  upon  the  premises,  seizing  goods 
appraised  at  3802.  lis. 

On  the  14th  Oct.  1882  the  company  granted  a 
lease  of  the  Cavendish  Hotel  to  the  defendant 
Ellis,  and  sold  to  him  such  of  the  chattels  com- 
prised in  Scott's  bill  of  sale  as  then  remained  in 
their  hands.  Up  to  this  time  the  company  had 
allowed  Mrs.  Scott  to  remain  in  possession  of  the 
hotel  as  manageress,  and  Ellis,  after  the  lease  to 
him,  allowed  her  to  continue  in  the  same 
capacity,  receiving  a  weekly  salary,  and  paying 
the  takings  of  the  liusiness  to  him. 

In  Nov.  1882  Scott  returned,  having  been 
away  about  eight  weeks  shooting  in  Ajmerica. 
He  had  never  written  home  during  that  period, 
but  he  denied  that  he  had  intended  to  remain 
away  permanently.  He  was  informed  of  what 
had  taken  place  during  his  absence,  and  a  corres- 
pondence ensued  between  him  and  the  comnany, 
in  which  he  thanked  the  company  for  their  kind- 
ness to  his  wife,  and  asked  to  be  forgiven  and  to 
be  allowed  to  return  to  live  with  his  wife  at  the 
hotel,  and  in  a  letter  to  the  chairman  of  the  com- 
pany, dated  the  11th  Dec.  1882,  he  wrote :  "  I  will 
swear  to  yon  that  I  will  not  interfere  with  the 
business  in  anv  way  whatever,  unless  yon  will 
allow  me  to  look  after  the  '  oellai-.' "  EJs  amdi- 
cation  was  not  acceded  to.  On  the  10th  Jaa. 
1883  Scott  returned  to  the  hotel,  and  began  to 
carry  on  business  there  again,  and  refused  to  give 
up  possession  to  Ellis.  On  the  11th  Jan.  Ellis  li>^ 
a  notice  in  writing  dismissed  Mrs.  Scott  from  lus 
service,  and  required  her  to  leave  the  hotel,  and 
on  her  refusing  to  do  so  he  on  the  13th  Jan.  sent 
bailiffs  to  eject  her  and  her  husband  from 
the  premises.  The  bailiffs  after  a  struggle 
succeeded  in  doing  so,  but  without  doing  anf 
material  injury  to  either  the  person  or  the  dothes 
of  either  of  them. 

On  the  17th  Jan.  1883  Scott  and  his  wife 
brought  this  action  against  the  company  and 
EUis.  The  principal  claims  were  for  damages 
for  the  wrongful  entry  and  distress ;  also  fi>r 
the  wrongful  oatry  and  seizure  under  the 
biU  of  sale ;  also  for  the  assaults  committed  en 
the  plaintiifs  in  ejecting  them ;  double  the  value 
of  tne  goods  seized  and  sold  in  distress;  an 
account  of  what  was  due  to  the  defendant  com- 
pany under  the  bill  of  sale ;  and  on  payment  by 
ocott  of  the  amount  so  found  due  (if  any)  re- 
delivery of  the  goods  seized. 

The  defendants  put  in  a  coonter-claim,  whereby 
the  company  asked  for  an  account  of  what  was  dne 
to  them  for  principal,  interest,  and   airean  of 
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rent  under  the  bill  of  sale ;  and  for  damages  for 
the  breaches  of  the  covenants  in  the  lease. 

Ellis  also  claimed  damans  for  the  wrongful 
«cts  of  the  plaintiffs  above  stated. 

Neville  for  the  plaintiffs. — ^The  re-entry  here 
was  wrongful,  as  the  defendant  company  aid  not 
serve  the  notice  required  by  sect.  14,  sub-sect.  1 
of  the  Conveyancing  Act  oi  1881.  The  entry  was 
forcible,  which  is  illegal,  and  the  plaintiffs  are  at 
any  rate  entitled  to  damages  for  the  violence 
used  towards  them  in  ejecting  them  : 
5  Bioh.  2,  atat.  1,  o.  8  ; 
BtddaU  T.  MaiiUmA,  44  L.  T.  Bep.  N.  S.  243,  251 ; 

nCh.  DiT.  174,188; 
Edwicit  T.  aawla*,  45  L.  T.  Bep.  N.  8.  168 :   18 
Ch.  Div.  199. 

We  deny  that  there  was  anything  due  under  the 
bill  of  sale  at  the  time  of  the  sale  of  the  chattels 
and  we  contend  that  no  proper  demand  was  made 
before  they  were  sold.  Then  a  distress  was  levied 
after  the  defendant  company  had  purported  to 
determine  the  tenancy ;  bat  a  distress  is  a  clear 
affirmance  of  a  tenancy  {Price  v.  Warvoood,  4 
H.  &  N.  512),  therefore  either  the  re-entry  or  the 
distress  most  be  bad.  [Kay,  J. — Under  the 
statute  8  Anne,  c.  14^  a  lessor  may  distrain  for 
rent  within  six  months  after  the  determination  of 
the  lease.]  Yes,  but  the  tenant  must  be  in  pos- 
session of  the  demised  premises : 

Toylarwn  v.  f  «t<rt,  7  Ad.  A  E.  110. 
The  distress  was  altogether  bad,  and,  as  the  things 
seized  have  been  sold,  the  plaintiffs  are  entitled 
to  doable  the  value  of  the  goods  as  damages, 
under  2  Will.  &  M.,  sess.  1,  c.  5.  Our  conten- 
tion is,  that  we  have  been  wrongfully  evicted  from 
the  premises  under  circamstances  likely  to  cause 
great  injury  to  us,  and  it  is  a  case  for  exemplary 
damages. 

Graham  Hastingt,  Q.C.  and  G.  B.  Finch  for  the 
defendants. — Sub-sect.  8  of  sect.  14  of  the  Con- 
veyancing Act  of  1881  provides  that  the  section 
shall  not  apply  to  cases  of  re-entry  for  nonpay- 
ment of  rent.  The  circumstances  under  which  it 
was  provided  that  the  lessors  might  re-enter  and 
determine  the  lease  have  clearly  arisen.  As  to 
the  seizure  and  sale  under  the  bill  of  sale,  the 
company  only  did  what  they  were  empowered  to 
do  by  the  bill  of  sale,  they  served  a  notice 
demanding  payment  twenty- four  hours  before 
they  seized.  As  to  the  distress,  the  entry  was  not 
affected  by  it,  and  it  does  not  operate  as  a  waiver 
of  the  forfeiture,  but  we  must  admit  that  it  was 
bad: 

Onrnvjood  v.  Moa,  27  L.  T.  Bep.  N.  8.  268;  L.  Bep. 
7  C.  P.  360. 
However,  the  plaintiffs  have  not  lieen  injured  by 
it,  for  the  company  lawfully  exercised  their  right 
to  seize  and  sell  the  goods  under  the  bill  of  sale, 
and  if  they  were  wrongfully  sold  under  the 
distress  they  were  rightfully  sold  under  the  bill 
of  sale.  As  to  the  eviction,  the  tcnancjr  had  long 
since  determined  by  Scott's  own  admission,  and 
be  was  a  mere  interloper,  and  we  were  entitled  to 
use  force  to  keep  him  ont  of  our  premises. 

Neville  replied.  [Kat,  J.  referred  to  Browne  v. 
Dawson,  12  Ad.  &  E.  624.] 

Kat,  J.  stated  the  facts,  observing  that  the  cir- 
cumstances under  which  Scott  went  to  America 
were  such  as  to  justify  the  defendants  in  suppos- 
ing that  he  would  not  return,  and  it  was  not 
clear  from  the  evidence  whether  he  would  not  in 


fact  have  remained  out  there  had  he  been  able  to 
obtain  some  employment.  He  also  observed  that 
under  the  circumstances  the  bailiffs  did  not 
appear  to  have  used  unnecessary  violence  in 
ejecting  her  and  her  husband  from  the  hotel. 
He  continued:  —  It  is  said  that  this  forcible 
ejectment  is  a  great  wrong,  and  that  this  is  a 
case  where  exemplary  damages  ought  to  be 
given,  loot,  and  2002.  being  mentioned  as  sums 
which  might  fairly  be  awarded.  In  support  of 
this  contention  reliance  is  placed  on  a  case  which 
came  before  this  division  oi  the  court  (Beddxill  v. 
itaitland)  where  the  learned  judge,  referring  to 
the  statute  6  Rich.  2,  stat.  1,  c.  8,  says :  "The 
effect  of  the  statute  is  this,  that  when  a  man  is  in 
possession  he  may  use  force  to  keep  out  a  tres- 
passer, but  if  a  trespasser  has  gained  possession 
the  rightful  owuer  cannot  use  force .  to  put  him 
out,  but  must  appeal  to  the  law  for  assistance." 
But  how  far  is  that  to  lie  carried  P  Can  a  man 
come  into  my  house  when  I  am  out,  and  then  say 
that  he  claims  to  be  there,  and  I  canuot  use  force 
to  turn  him  out  ?  I  cannot  think  that  the  law 
would  admit  of  anyone  taking  up  such  a  position 
as  that.  The  law  on  the  snoject  was,  in  my 
opinion,  accurately  stated  in  Brovjiie  v.  Dawson. 
In  that  case  a  schoolmaster,  who  had  been  dis- 
missed from  his  office  for  some  breach  of  the 
rules  under  which  he  was  appointed,  gave  up  pos- 
session of  the  schoolroom  to  his  employers,  who 
took  possession  of  it  and  locked  it  up.  He,  on 
the  next  day,  returned  and  broke  into  tho  room, 
and  remained  there  some  days,  after  which  his 
former  employers  forcibly  ejected  him.  He 
brought  an  action  against  them  for  trespass,  in 
which  a  verdict  was  given  for  the  defendants  on  a 
plea  which  denied  that  the  room  was  the  room  of 
the  plaintiff.  On  a  motion  for  a  new  trial 
Denman,  C.J.  said :  "  A  mere  trespasser  cannot, 
by  the  very  act  of  trespass,  immediately  and 
without  acquiescence  give  himself  what  the  law 
understands  by  possession  aga'Jist  the  person 
whom  he  ejects,  and  drive  him  to  produce  his 
title,  if  he  can,  without  delay,  reinstate  himself  in 
his  former  possession.  Hero,  by  the  acquiescence 
of  the  plaintiff,  the  defendants  had  become 
peaceably  and  lawfully  possessed  as  against  him ; 
he  had  re-entered  hy  a  trespass;  if  they  had 
immediately  sued  him  for  tnat  trespass,  he 
certainly  could  not  have  made  out  a  plea  denying 
their  possession."  Every  word  of  that,  it  seems 
to  me,  would  apply  to  this  case.  It  is  clear  to  me 
that  Scott  had  when  he  was  ejected  no  title 
whatever  to  possession,  and  the  defendant  com- 
pany and  Ellis,  acting  as  their  agent,  and  who  was 
lawfully  in  possession  before,  were  entitled  to  use 
force  in  turning  him  ont,  so  long  as  they  did  him 
no  personal  injury.  There  was,  therefore,  no 
wrong  done  to  tne  plaintiffs  by  the  ejectment,  and 
I  give  no  damages  on  that  ground.  The  defen- 
dants are  willing  to  submit  to  an  acoount  of  the 
money  due  under  the  bill  of  sale,  and  to  an 
inquiry  as  to  the  value  of  the  goods  seized,  so  I 
need  say  no  more  as  to  that  than  to  direct  an 
account  and  inquiry  accordingly.  Then  as  to  the 
distress.  The  compmny  are,  it  appears  to  me,  in 
this  dilemma,  viz. :  if  the  re-entry  which  they  had 
previously  made  was  good,  Scott  was  not  in  pos- 
session, and  no  distress  under  the  statute  8  Anne, 
c.  14,  could  lawfully  be  made ;  if,  on  the  other 
hand,  the  distress  was  g^od,  there  had  been  no 
proper  re-entry,  and  the  tenancy  was  not  deter- 
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mined.  However,  their  coansel  have  admitted 
that  the  distress  was  not  good,  and  I  think  that 
the  re-entry  was  proper  and  the  distress  invalid. 
The  question,  ther<!fore,  arises  whether  there 
ought  to  be  an  inquiry  as  to  the  damans  caused 
by  snch  distress.  Such  an  inquiry  would 
however  be  idle,  as  before  the  distress  the  com- 
pany were  lawfully  in  possession  of  the  j^oods 
under  their  bill  of  sale,  and  all  the  other  acts  of 
the  company  were  only  done  to  fortify  their  title, 
so  that  no  damage  can  I  think  reasonably  be  said 
to  have  been  cansed  by  the  distress,  and  I 
decline  to  order  any  inquiry  as  to  that.  There 
are  two  more  questions  to  be  decided.  It  is 
said  that  the  tenancy  has  never  been  properly 
terminated,  as  the  notice  required  by  sub-sect.  1 
of  sect.  14  of  the  Conveyancing  Act  1881  to  be 
served  upon  a  lessee  by  a  lessor  before  enforcing 
a  right  of  re-entry  or  forfeiture  for  breaches  of 
covenants  in  the  lease  has  not  in  this  case  been 
served.  Bat  it  would  have  been  idle  to  have 
served  any  such  notice  in  this  case,  as  Scott  bad 
left  the  hotel,  as  it  was  supposed,  never  to  return, 
and  no  one  knew  where  he  was.  However,  if  the 
Act  says  that  it  must  be  served  before  re-entry 
can  be  made,  any  re-entry  made  without  serving 
it  would  be  wrong.     But  sub-sect.  8  of  sect.  14 

Erovides  that  that  section  shall  not  affect  the 
tw  relating  to  re-entry  or  forfeiture  or  relief  in 
case  of  nonpayment  of  rent,  so  that  the  old  law 
is  still  in  force  as  to  that.  Then  sub-sect.  2  of 
the  same  section  provides  that  the  lessee  may 
apply  to  the  conrt  tor  relief  against  the  enforcing 
of  a  right  of  re-entry  or  forfeiture,  "and  the 
court  may  grant  or  refuse  relief,  as  the  court, 
having  re^rd  to  the  proceedings  and  conduct 
of  the  parties  under  the  foregoing  provisions  of 
this  .section,  and  to  all  the  other  circumstances, 
thinks  fit."  "The  foregoing  provisions  of  this 
section  "  are  the  provisions  as  to  notice  contained 
in  sub-sect!  1;  so  that  this,  I  think,  gives  the 
conrt  a  discretion  to  refuse  relief  on  the  ground 
of  the  absence  of  such  notice  where  the  cir- 
cumstances are  such  that  it  would  be  right  to 
refuse  it.  In  this  case  there  have  clearly  been 
breaches  of  covenant,  partly  in  nonpayment  of 
the  rent  by  Scott,  and  partly  in  his  absenting 
himself  from  the  hotel,  and  it  is  clear  that  the 
service  of  any  notice  would  have  been  a  mere  idle 
form,  and  it  seems  that  when  Scott  returned  he 
acquiesced  in  what  had  been  done,  and  recognised 
that  all  possible  kindness  had  been  shown  to  his 
wife  by  the  company.  He  ought  not,  therefore, 
in  my  opinion,  to  be  allowed  to  come  now  and  say 
that  the  re-entry  was  wrong^l,  and  claim 
damages  for  it,  and  having  a  discretion  to  refuse 
him  any  relief  on  that  ground,  I  accordingly  do 
refuse  it.  Then  as  to  the  counter-claim,  there 
must  be  an  account  of  what  is  due  under  the  bill 
of  sale,  but  it  will  not  be  necessary  to  express 
that  in  taking  such  account  an  account  is  to  be 
taken  of  the  arrears  of  rent,  as  that  would,  I 
think,  be  done  without  being  expressed.  As  to 
the  breaches  of  covenant,  it  is  said  that  Scott 
purchased  liquor  from  persons  other  than  the 
company,  and  he  says  tnat  the  company  did  not 
properly  perform  their  dnty  of  supplying  him 
with  good  liquor,  but  there  is  no  evidence  of  the 
breach  to  justify  me  in  granting  an  inairry  as  to 
that.  Lastly,  as  to  the  dama^  wnich  the 
counter-claim  asks  for  Scott's  improx)er  entry 
and   trespass,   I   am   not    satisfied    that    any 


pecuniary  damage  has  resulted  from  it,  so  that  I 
will  not  grant  any  inquiry  as  to  that  either.  On 
the  whole  I  think  it  best  to  give  such  a  judgment 
as  will,  so  far  aa  possible,  put  an  end  to  this 
wretched  litigation,  and  I  dismiss  with  costs  the 
whole  of  the  plaintiff's  action  except  so  br  as  it 
asks  for  an  account  of  what  is  due  under  the  bill 
of  sale,  and  an  inquiry  as  to  the  value  of  the 
goods  seized  by  the  defendants,  which  accoant 
and  inquiry  will  be  taken,  and  the  costs  of 
which  I  reserve.  I  dismiss  the' counter-claim 
without  costs,  and  I  reserve  furthw  considera- 
tion. 

Solicitors  for  the  plaintiffs,  D.  Warde,  agent  for 
J.  H.  Pindeney,  Barrow-in-Furness. 

Solicitors  for  the  defendants,  Oregon/,  Bow- 
cliffet,  and  Co.,  agents  for  Chamley,  Finch,  and 
Joknton,  Preston. 


Friday,  Jidy  4, 1884. 

(Before  Kat,  J.) 

Be  Chapple;  Niwroif  v.  CHAntAN.(a) 

Solicitor — Executor    and     tnutee  —  Profe$noHal 
charge* — Direction  at  to,  in  vtiO. 

A  testatrix,  by  her  ibUI,  appointed  C.,  who  vcu  her 
solicitor,  and  who  prepared  the  roiQ,  one  of  her 
two  executors  and  trustees,  and  stating  that,  U 
being  her  desire  thai  C.  should  continue  to  act  as 
her  solicitor  in  the  matters  relating  to  her 
properly  and  affairs,  and  should  "maJce  the 
lisual  professional  charges,"  she  eamressbi 
directed  that  he  should,  notunihstandtng  his 
acceptance  of  the  office  of  trustee  and  executor,  be 
emtiiled  to  make  the  satne  professioncd  charges, 
and  to  receive  the  same  pecuniary  emolument* 
and  remuneration  for  aU  business  done  by  hiat, 
and  aU  attendanees,  Hme,  and  trouble  given  and 
bestowed  by  himi  in  or  about  the  execution  ef  the 
trusts  and  powers  of  her  wiU,  or  the  managemeiU 
or  adminislration  of  her  trust  estate,  real  or 
personal,  as  if  he,  not  being  himself  a  trustee  or 
executor  of  the  wiU,  were  employed  by  the  trustee 
or  executor;  and  that  he  uioyid  be  eHiiHed  to 
retain  out  of  her  trust  moneys,  or  be  allowed  to 
receive  from  his  cotrustee  (if  any)  out  of  the 
same  moneys,  thefuU  amount  of  such  charges, 
any  rule  ofequiiy  to  the  contrary  notwithstanding; 
neoertheless  without  prejudice  to  the  right  or 
eompeteney  of  C.  to  exercise  the  authority, 
control,  Judgment,  and  diser^ion  of  a  trustee  ^ 
her  trtu. 

Under  this  direction  C.  delivered  certain  bHU  ef 
costs,  which  included  charges  for  edl  busatess 
done  by  him,  whether  such  business  was  ciridly 
professional  or  covid  have  been  transacted  by  a 
lay  executor  himself  wUhovi  the  cutistanee  of  a 
«ottct<or. 

JSeZd,  thai  all  Heme  w&te&  were  Tiot  of  a  siriedy pro- 
fessional character  oiuhi  to  be  disallowed. 

Be  Ames  (25  Ch.  Dim.  72)  distinguished. 

A  TESTATRIX  by  her  will  appointed  her  solicits 

Balph  Chapman  (who  prepared  the  will)  one  of 

her  two  executors  and  trustees,  and  she  gave  him 

a  legacy  of  192.19s. 
The  will  contained  the  foUowing  clause : 
And  it  beinR  my  daaira  that  the  said  Balph  Chafnta, 

who  U  my  soUoitor,  shall  oontinna  to  sot  M  snoh  m  ttj> 

matters  relating  to  my  property  and  again,  aad  AiB 

(a)B«poited  byS.  A.  Hcsaiqhlkt,  bq.,  BuilMMt-Iav. 


Digitized  by 


Google 


F«b.  7. 1885.] 


THE  LAW  TIMES. 


[Tol.  U.,  H.S.-749 


Chak.  Di*^.] 


Be  CEAnLB  ;  NSWTOK  V.  CHAniAK. 


[Cham.  Dir. 


n»k*  til*  nmal  pTofauional  ohavgM,  I  npnaaly  dinot 
that  1m  ihall,  notwitlutuidiiig  lii*  wneptuiM  of  uie  ofBoa 
o{  tmata*  and  ezeontor  of  tbU  mr  will,  and  hii  aotiiic  in 
the  eseeation  thereof,  be  entitled  to  make  the  aame  pro- 
fearional  charna,  and  to  leoeire  the  aame  peonniary 
emofaimenta  and  lemnneration  for  all  bnnneaa  done  bj 
hba,  aad  all  attendanoea,  time,  and  troaUe  giran  and 
boatewed  b;  him  in  or  abont  the  ezeontion  of  the  traata 
and  powata  of  my  aaid  will,  or  the  managament  and 
admiiiiatration  of  mj  tmat  eatate,  real  or  peraonal,  aa  if 
he,  not  being  himieu  a  tnutee  or  ezaontor  hereof,  ware 
employed  by  the  tmatee  or  ezaontor;  and  he  ahall  be 
entitlad  to  retain  ont  of  aaj  tmat  moneya,  or  to  be 
allowed  and  to  reeeiTe  from  hu  oo-tmatae  (if  any)  oat  of 
the  aame  monaya  the  fnll  amonnt  of  aaoh  oharfee,  any 
rale  of  equity  to  the  oontraiy  notwithatapding  ;  nerer- 
theleaa  without  prejodiae  to  the  right  or  oompetenoy 
at  the  aaid  Balpn  Chapman  to  azaraiae  the  aathority, 
ooatrcd,  judgment,  ana  diaeretion  at  a  tmatee  of  my 
aud  wffl. 

Under  this  direction  Ralph  Chapman  delivered 
certain  bills  of  costs  which  included  charges  for 
all  business  done  by  him,  whether  snch  bosiness 
was  atinctly  professional,  or  oonld  have  been 
transacted  br  a  lay  esecntor  himself  withoat  the 
assistance  of  a  solicitor. 

The  tazin(7  master,  in  taxing  these  bills  of  oosts, 
had  (npon  the  authority  of  Harbin  v.  Darby,  28 
Beav.  3*25)  disallowed  all  items  which  were  not  of 
a  strictly  professional  character. 

FarteeU  for  Balph  Chapman. — In  this  case  the 
testatrix  has  gone  far  beyond  the  corresponding 
clause  in  the  will  in  Harbin  v.  Darby  (uoi  sup.). 
There  the  testatrix  merely  declared  that  the 
solicitor-executor  should  be  "  at  liberty  to  charge 
for  his  professional  services."  Upon  the  true 
construction  of  the  express  directions  of  the 
testatrix  in  the  present  will,  the  solicitor  is 
entitled  to  be  allowed  proper  cliarges  for  all 
business  done  by  him,  whether  such  business  was 
strictly  professional,  or  could  have  been  transacted 
by  a  lay  executor  himself  without  the  assistance 
of  a  solicitor.  Mr.  Chapman  has  a  inght  to  charge 
as  if  an  executor  had  appointed  him  solicitor,  and 
had  employed  him  to  do  all  that  has  been  done. 
Charges  for  non-professional  services  can  be 
allowed : 

Jte  Anut,  25  Ch.  Div.  72. 

In  that  case  it  was  held  that  the  taxing  master 
had  power,  under  the  directions  in  the  testator's 
will,  to  allow  a  trustee  who  was  a  solicitor  the 
proper  charges  for  business  not  strictly  of  a 
protessional  character  transacted  by  him  in 
relation  to  the  trust  estate.  [Kat,  J. — ^There  the 
words  were  that  the  solicitor  should  be  allowed 
the  nsual  professional  "  or  other  proper  and 
reasonable  cnarges."]  In  this  will  tne  clause  is 
equally  comprehensive,  inasmuch  as  it  refers  to 
"pecuniary  emoluments  and  remuneration."  It 
is  customary  now  to  empower  a  solicitor-trustee 
to  receive  his  nsual  professional  costs  and  charges 
tor  all  business  transacted  by  him,  "  including  all 
business  of  whatever  kind  not  strictly  profes- 
sional, but  which  might  have  been  performed,  or 
would  necessarily  have  been  performed,  in  p>erson 
by  a  trustee  not  being  a  solicitor : " 

WolKtenholme  A,  Tarner'a   Conr.  Aota,   3rd   adit., 
part  2,  aeot.  3,  tit.  Forma  in  SetUemanta,  p.  in6. 

The  taxing  master  ought  to  have  considered  each 
item  of  the  bill  ot  costs  separately.  He  was 
wrong  in  drawing  a  hard  and  fast  line. 

Orowvenor  Woods  for  the  other  tnutee;  and 
J.  B.  Porter,  for  certain  of  the  beneflciarief, 
were  not  called  npon. 
VoLLL,  11.8.,  1317. 


Kat,  J. — ^I  have  listened  with  some  surprise  to 
the  argument  which  has  been  addressed  to  me. 
A  solicitor  prepares  a  will  for  a  client  which  gives 
him  a  legacy  of  191.  19«.,  and  appoints  him  an 
executor  and  trustee,  and  he  now  comes  to  ask 
the  court  to  construe  a  direction  contained  in 
that  will  as  authorising  htm  not  only  to  make  and 
be  paid  for  professional  charges  in  the  usual  way. 
but  also  to  make  and  be  paid  for  professional 
charges  for  everything  whicn  he  does,  either  as  a 
solicitor  to  the  executors,  or  in  his  private 
capacity  of  executor.  It  would  require  very 
clear  words  to  induce  me  to  accede  to  snch  an 
application  as  that,  and  it  seems  to  me  that,  when 
this  gentleman  drew  that  will,  he  was  too  high- 
minded  to  put  into  it  anything  which  would 
entitle  him  to  make  such  an  extravagant  charge. 
The  clause  in  question  begins  by  stating  the 
desire  of  the  testatrix  that  the  solicitor  should 
continue  to  act  as  snch  in  the  matters  relating  ta 
her  property  and  affairs,  and  sboold  '*  make  the- 
usual  professional  charges,"  and  then  she  directs 
that  he  shall  "  be  entitled  to  make  the  same  pro- 
fessional charges,  and  to  receive  the  sama 
pecuniary  emoluments  and  remnneration  for  all 
business  done  by  him,  and  all  attendances,  time, 
and  trouble  given  and  bestowed"  in  theexecutiou 
of  the  timsts  or  powers  of  the  will,  or  the- 
management  or  administration  of  the  estate,  "  as 
if  he,  not  being  himself  a  trustee  or  executor 
hereof,  were  employed  by  the  trustee  or  executor." 
Now  a  trustee  or  executor  would  not  employ,  and 
ought  not  to  employ,  a  solicitor  to  do  things, 
which  he  could  properly  do  himself,  and  any 
person  whose  fortune  it  is  to  be  a  trustee  or 
executor  has  many  things  to  do  which  he  cannotr 
properly  throw  on  his  solicitor.  Aocordii^ly,  to 
return  to  the  language  of  the  will,  when  it  says 
that  the  solicitor  shall  be  "  entitled  to  retain  oiit 
of  my  trust  moneys,  or  to  l)e  aUowed  and  to. 
receive  from  his  co-trustee  (if  any)  ont  of  the 
same  moneys  the  full  amonnt  of  such  charge," 
they  must  De  charges  for  something  in  respect  of 
which  he  has  been  properly  employed.  It  is  said, 
however,  that  there  is  authority  on  the  point  by 
which  I  am  bound.  I  always  struggle  against 
being  bound  by  authority,  unless  the  principle 
upon  which  the  authority  proceeds  commends 
itself  to  my  judgment ;  oat  in  the  case  cited 
(£«  Ames,  25  Ch.  Div.  72)  the  testator  directed 
the  solicitor-trustee  to  be  allowed  to  make 
the  usual  professional  charges  "  or  other  proper 
and  reasonable  charges,"  which  words  do  not 
occur  here.  In  my  opinion  the  line  which  the 
taxing  master  drew  was  perfectly  right.  Then 
it  is  said  that  the  forms  in  ordinary  use  would 
authorise  such  charges  as  are  here  contended 
for,  and  reference  nas  been  made  to  a  form 
given  in  the  second  part  of  Mr.  Wolstenholme's 
book  on  the  Conveyancing  Acts  (3rd  ed.,  p.  236)., 
That  form,  however,  contains  the  words  "  inclnd* 
ing  all  business  of  whatever  kind,  not  strictly 
professional,  but  which  might  have  been  per* 
tormed,  or  wonld  necessarily  have  been  performed, 
in  person  by  a  trustee  not  being  a  solicitor."  And 
again  there  are  no  such  words  in  this  will.  I 
must  say,  however,  that  the  form  to  which  I  have- 
just  referred  is,  in  my  opinion,  one  which  no-, 
solicitor  ought  to  pnt  in  its  entirety  into  a  will 
drawn  by  himself,  unless  the  testator  has 
expressly  instt^cted  him  to  insert  those  ver3r 
1  words.  This  application  must,  therefore,  be  dis- 
Jigitized  by 
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[Pmt.  Co. 


missed,  and  all  persons  who  have  been  served 
roust  have  their  costs  of  it. 

Solicitors  :   Pritehat-d,  Englefield,  and  Go. :  E. 
TiUing;  W.  StoUard. 


Sulitctal  Committee  of  tfie  $rtbs  CounciL 

June  26,  27,  and  July  12,  1884. 
(Present :   The  Bight  Hons.  Lord  Watson,    Sir 
Barnes    Pkacock,    Sir  Bobkkt    Collier,    Sir 
BicHAuo  Couch,  and  Sir  A.  Hobhouse.) 
Clark  v.  Clabk.  (a) 

OH     appeal     raOM      THE     SUFEEME     COUKT    OP     THE 
COLONY  OF  VICTOBIA. 

Vendor  atid  pweJiaaer —  Triutee — Avoidance  of 
tale. 

i.  C.  earned  on  hu»ine»»  in  partner tlcip  with  B.. 
and  by  hie  will  appointed  B.  and  D.  hit  exeeutore 
and  truateee  and  guardians  of  his  infant  children. 
B.  proved  the  tciU,  but  D.  did  not,  and  he  after- 
icards  renounced  by  deed  tJie  office  of  trustee.  D. 
purchased  J.  C.'s  share  of  the  partnership  estate 

JfroTR,  B. 

Meld,  that,  in  the  absence  of  proof  of  misrepresenta- 
tion or  fraud,  the  sale  could  tto(  be  avoided 
.  merdy  on  the  ground  that  ichen  entered  upon  the 
•  purchaser  might,  at  his  option,  have  becotne  a 
t}'ustee  of  the  property  purchased,  he  not  having, 
in  point  of  fact,  done  so. 

Judgment  of  the  court  beloto  reversed. 

This  was  an  appeal  from  a  jndgment  of  the 
Sapreme  Court  of  Victoria  (Stawell,  C.J.,  Higin- 
botham  and  Holroyd,  J  J.)  reversing  a  decree  of 
Hplesworth,  J.  dismissing  the  bill  in  a  suit  in 
equity  instituted  by  the  respondents  against  the 
appellants  to  set  aside  a  sale. 

The  facts  appear  fully  in  the  judgment  of  their 
Lordships. 

'■  Davey,  Q.C.  and  J.  D.  Wood  appeared  for  the 
appellant. 

MaenaglUen,  Q.C.  and  Dundas  Gardiner  for  the 
respondents. 
'  At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

July    12. — Their    Lordships'     judgment    was 
delivered  by 

.  Sir  A.  HoBRorsE. — In  this  case  a  bill 
was  filed  on  the  15th  Ang.  1881  to  set  aside  a 
transaction  which  was  entered  into  in  the  month 
of  April  1866.  The  plaintiffs,  the  now  respon- 
dents, are  the  two  youngest  children  of  John 
Clark,  viz.,  John  Guillan  Clark,  who  attained 
twenty-one  in  Oct.  1869,  and  Jane,  the  wife  of 
William  Lawrence,  who  attained  twenty-one  in 
Jan.  1867.  Mrs.  Lawrence  sues  by  her  next  friend 
George  Clark  Allan,  and  her  husband'  is  a  defen- 
dant. Theprincipal  defendant,  the  now  appellant, 
is  David  Clark  the  eldest  son  of  John  Clark. 
Tn  1864  John  Clark  had  for  some  time  been 
carrying  on  a  tannery  business  in  Melbourne. 
In  July  1864  he  took  his  two  sons  David  and 
George  into  partnership,  and  in  Jan.  1866,  on 
the  sudden  and  simultaneous  death  of  John  and 
George,  (6)  David  became  surviving  partner.  The 

(a)  Brportcd  by  0.  E.  Haldik,  Eaq.,  Burtetci^at-Lav. 
(()  They  were  drowned  at  sea  on  a  Toyag«  from  Eng- 
Uad  to  Anstralia. 


impeached  transaction  is  the  purchase  of  the 
partnership  assets  and  of  the  site  of  the  business 
oy  David.  The  partnership  was  regulated  by  a 
deed  made  in  April  1865,  of  which  the  now 
material  provisions  were  that  the  business  should 
be  carried  on  upon  certain  land  belonging  to  John 
Clark,  that  so  long  as  it  was  so  carried  on  he 
should  be  entitled,  in  addition  to  his  share  in  the 
profits,  to  receive  out  of  the  funds  of  the 
partnership  bv  way  of  rent  the  sum  of  1501.  a 
vear ;  that  John's  stock-in-trade  should  be  taken 
Dy  the  partnership  at  the  price  of  53001.,  which 
should  be  considered  as  a  loan  and  a  first  charge 
upon  the  partnership  assets ;  that  he  should  be 
entitled  to  receive  out  of  the  funds  of  the 
partnership,  in  addition  to  his  share  of  the 
profits,  interest  at  7  per  cent,  on  that  sum,  and 
that  the  net  profits  should  be  divided  in  the 
proportions  of  one-half  to  David  and  one-fourth 
to  each  of  the  others.  By  his  will  John  Clark 
appointed  David  and  a  Mr.  Balderson  his  execu- 
tors and  trustees  and  the  guardians  of  his  infant 
children,  and  he  gave  directions  for  the  conver- 
sipn  of  his  real  and  personal  estate  and  its  equal 
division  amongst  his  children.  The  surviving 
children  were  five  in  number,  the  three  parties  to 
this  appeal,  Ann  Clark,  and  Agnes  the  wife  of 
G.  L.  Allan.  VMien  the  news  of  John  and 
George's  deaths  arrived,  which  happened  on  the 
16th  March  1866,  David  had  to  consider  his 
position,  and  he  was  advised  by  counsel  on  the 
11th  April  1866  to  the  effect  that  if  he  wished  to 
continue  the  business  he  had  better  not  prove 
the  will,  that  it  would  not  be  judicious  for  him  to 
continue  the  business  for  the  benefit  of  himself 
and  the  family,  and  that  arrangements  should 
at  once  be  made  for  winding-up  the  business. 
Counsel  then  suggested  that  David  might  make  a 
fair  arrangement  with  the  representatives  of 
John  and  George  for  the  purchase  of  their  shares, 
but  that  in  such  cose  it  was  essential  that  he 
himself  should  not  be  one  of  those  representatives. 
In  point  of  fact  David  never  did  prove  his 
father's  will.  On  the  1st  May  1866  he  re- 
nounced by  deed  the  ofiSce  of  trustee  and 
executor,  and  all  trusts,  powers,  and  authorities 
whatsoever  by  the  will  expressed  to  be  made  or 
g^ven  to  himself  and  Balderson.  There  is  no 
allegation  in  the  bill,  and  no  suggestion  in  the 
evidence,  that  he  ever  acted  as  executor  or 
guardian,  or  was  looked  upon  by  the  others  of 
tne  family  as  filling  either  of  those  characters. 
On  the  17th  May  1866  Balderson  ^one  proved 
John  Clark's  will.  In  August  Ann  CUric  took 
out  administration  to  George.  On  the  15th  Oct. 
Balderson  and  Ann  executed  a  deed  whereby 
they  agreed  to  sell  to  David  their  interest  in 
the  partnership  assets  and  the  land  whereon  the 
business  was  conducted  for  the  sum  of  5000/. 
By  the  same  instrument  David  gave  security  fw 

Sayment  of  the  purchase  money  with  interest  to 
ialdcrson  by  ten  instalments,  the  last  of  which 
fell  due  on  tne  4th  May  1871.  The  stipulated 
payments  Wcre  duly  made  by  David  to  Balder- 
son, and  accounted  for  by  Balderson  to  the 
beneficiaries.  This  is  the  transaction  which 
the  respondents  have  impeached,  and  it  has 
been  set  aside  by  the  decree  of  the  Supreme 
Court  now  appealed  from.  It  is  impeached  by 
the  bill  on  the  one  ground  of  fraud  and 
misrepresentation  on  the  part  of  David,  but 
that    ground    is    not    the    onlr^iie   (m    which 
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the  coart  has  rested  its  judgment.  There 
are  passages  in  this  judgment  from  which 
it  appears  that  the  court  considered  that  at 
least  until  his  final  renunciation  David  must  be 
treated  as  being  an  executor,  and  that  he  was 
also  guardian  to  the  respondents.  And  it  has 
also  been  contended  that  the  sale  may  be  con- 
sidered as  one  by  an  executor  to  himself, 
and  as  proceeding  upon  misrepresentation  made 
by  David,  the  surviving  partner,  to  David,  the 
guardian  of  the  infant  legatees.  If  that  were 
so,  of  course  it  could  not  stand  when  duly 
challenged  by  the  beneficiaries.  But  David  never 
was  a  guardian  at  all.  And  their  Lordships 
cannot  agree  that  a  sale  is  to  be  avoided  merely 
because  when  entered  upon  the  purchaser  may 
at  his  option  become  the  trustee  of  the  property 
purchased,  though  in  point  of  fact  he  never 
does  become  such.  A  man  so  placed  might 
possibly  use  his  power  in  such  a  way  as  to  raise  a 
case  for  setting  aside  the  transaction,  and  whether 
David  so  acted  is  one  of  the  questions  to  be 
decided.  But  that  is  a  different  toing  altogether 
from  the  absolute  disability  attaching  to  one  who 
would  at  the  same  moment  be  a  vendor  in  trust 
for  others  and  a  purchaser  on  his  own  behalf.  No 
such  case  as  that  existed,  nor  was  any  such 
charged  by  the  bill.  [His  Lordship  went  through 
the  facts  of  the  case  as  proved,  and  continued  :] 
The  view  taken  of  the  transaction  by  their 
Lordships  is  this.  It  was  one  quite  within  the 
competence  of  Balderson  as  executor.  It  is  not 
the  less  so  because  Balderson  declined  to  clothe 
himself  with  the  character  of  executor  unless  and 
until  he  could  see  a  ^;ood  chance  of  avoiding 
fiunily  quarrels  and  litigatioQ.  He  need  not  have 
consalted  the  family,  but  as  a  prudent  man  he 
did  M).  David  was  not  in  any  position  of 
advantage  except  as  surviving  partner,  which 
may   have   thrown  upon  him  the    obligation  of 

f'lving  full  information.  That  Balderson,  and 
Uan  too,  had  free  access  to  all  available  means 
of  information  is  clear.  It  is  equally  clear  that 
they  were  well  advised,  understood  the  bearings 
of  the  question,  and  struggled  to  enhance  the 
price  beyond  what  David  would  give.  Nor  can 
their  Lordships  find  any  trace  of  dishonesty  or 
concealment  on  David's  part  from  first  to  last. 
The  cause  was  heard  before  Molesworth,  J.,  who 
dismissed  the  bill  without  costs,  except  as  a^inst 
Balderson's  executor,  whose  costs  tne  plamtifEs 
were  ordered  to  pay.  It  would  seem  that  the 
prayer  for  the  aaministration  of  John  Clark's 
estate  was  treated  as  only  incidental  to  the 
recovery  of  assets  for  that  estate  by  setting  aside 
the  sale  to  David.  The  plaintiffs  then  appealed 
to  tihe  full  court,  who  set  aside  the  sale  as 
against  them,  directed  accounts  and  administra- 
tion of  the  partnership  estate  and  of  the  estates 
of  John  and  George  Clark,  and  ordered  David  to 
pay  all  the  costs  both  of  the  original  hearing  and 
of  the  appeal.  One  of  their  reasons  for  making 
such  a  decree  has  already  been  disposed  of. 
Having  stated  what  is  the  case  made  and 
the  case  proved,  their  Lordships  will  advert 
briefly  to  the  other  reasons  of  the  Supreme 
Court.  The  learned  judges  think  that  Balderson 
was  placed  in  an  unfair  position  by  David's 
uncertainty  whether  or  no  he  would  renounce. 
But  it  is  difiScnlt  to  see  how  that  circomstaiuie 
idaoed  Balderson  at  any  disadvantage,  and  there 
18   no    evidence   whatever   to    show   that   any 


embarrassment  did  in  fact  arise  from  it.  It  was 
very  natural  that  David  should  make  his  re- 
nunciation dependent  on  the  acceptance  of  his 
proposal,  the  more  so  because  Balderson  declined 
to  proTe  if  the  proposal  was  rejected,  and  their 
Lordships  cannot  apipreciate  the  objections  which 
have  been  raised  to  his  so  acting.  But  then,  the 
learned  judges  ask,  was  the  sale  fair?  The 
contract,  they  say,  may  have  been  fair  enough 
between  Balderson  and  David,  supposing  them  to 
have  been  dealing  as  strangers  at  arms'  length, 
but  unfair  towards  the  testator's  estate,  treating 
both  parties  as  representatives  of  the  estate,  and 
bound  to  protect  the  interests  of  the  bene- 
ficiaries. And  then  they  go  on  to  show  the 
imperfect  nature  of  the  valuation  and  their  reasons 
for  thinking  that .  more  ought  to  have  been 
coming  to  John  Clark's  estate  from  the  partner- 
ship. Now,  if  the  contract  was  fair  as  between 
Balderson  and  David,  that  is  sufficient  to  main- 
tain it,  for  it  was  within  Balderson's  competence, 
and  David  never  held  any  fiduciary  position. 
But  their  Lordships  desire  to  add  that,  notwith- 
standing a  very  ingenious  argument  at  the  bar, 
they  cannot  find  from  any  evidence  before  them 
reason  to  think  that  David  gave  any  great  under- 
value for  the  assets,  even  considered  6n  the  basis 
of  a  book  valuation,  while  there  is  strong  reason 
to  think  that  the  family  got  at  least  as  much  as 
they  might  have  ^t  by  the  only  possible  alter- 
native, viz.,  winding-up  and  sale.  It  is  possible 
and  probable  that  David  got  a  good  bargain, 
which  he  turned  to  good  account,  especially  aa 
the  course  of  trade  turned  strongly  in  his  favour 
the  next  year;  but  it  does  not  follow  that  the 
family  got  a  bad  bargain.  Finally,  the  court  say, 
the  sale  could  have  been  successfully  challenged 
on  the  gpround  of  a  misrepresentation  of  value  of 
the  testator's  estate,  made  by  both  Balderson  and 
David  directly  to  the  plaintiff  Jane  Lawrence, 
and  indirectly  to  the  plaintiff  John  Clark,  as  it 
would  naturally  be  repeated  to  him  by  all  his 
relatives  who  heard  it,  and  was  in  effect  repeated 
to  him  by  Balderson  when  he  received  the 
securities  on  which  he  was  told  that  his  share, 
1000{.,  was  invested.  Upon  this  it  is  sufficient  to 
observe  that  from  the  filing  of  the  bill  down  to 
the  argument  at  this  bar  there  has  not  been  any 
suggestion  or  insinuation  on  the  part  of  the 
plaintiffs  that  Balderson  made  any  misrepresenta- 
tion or  behaved  otherwise  than  with  honesty  and 
with  zeal  for  the  family  interest.  Even  if  a  more 
adverse  view  could  be  taken  of  the  conduct  of 
David  or  of  Balderson,  there  would  be  much,  diffi- 
culty in  giving  relief  to  persons  who  have  so  long 
delayed  to  make  their  claims.  The  younger  m 
the  plaintiffs  attained  majority  nearly  twelve 
years  before  the  bill  was  filed.  He  then  received 
from  Balderson  what  he  knew  was  his  share 
of  the  tannery  business.  The  other  plaintiff,  who 
also  duly  received  her  share,  was  old  enough 
to  be  present  at  the  family  discussions  in  1866, 
and  knew  the  whole  story  perfectly  welL  The 
only  excuse  given  for  action  after  such  long 
delay  is  the  discovery  of  the  partnership  deed. 
Supposing  that  suggestion  to  be  well  founded  in 
fact,  it  is  clear  that  the  question  how  much  would 
be  coming  to  the  estate  of  John  Clark  from  the 
partnership  must  be  determined  by  the  state  of 
the  accounts  in  Jan.  1866,  and  not  by  the  agreed 
amount  at  the  dote  of  the  deed;  and  that  the 
value  of  the  land  most  be  determined  by  the  state 


Digitized  by 


Google 


752— YoL  LI.,  N.  S.1 


THE  LAW  TIMES. 


[Feb.  7.  UBS. 


Ct.  or  App.] 


Aemw  V.  Ushhl 


[Gt.  op  App. 


of  the  market  at  the  time  of  the  sale  and  not  bj 
the  agreed  rent  stated  in  the  deed.  Bat  their 
Lordships  cannot  believe  in  the  truth  of  the 
Boggestion.  Even  if  the  deed  had  turned  out  to 
have  a  direct  and  strong  bearing  on  the  qnestion 
of  yalne  instead  of  a  remote  and  weak  one,  its 
production  under  such  circumstances  as  appear  in 
this  case  would  not  justify  the  bringing  of  a  suit 
after  so  long  a  lapse  of  time,  during  which  the 
important  testimony  of  Balderson  was  lost. 
In  the  opinion  of  th-^ir  Lordships  this  suit 
is  one  which  ought  not  to  have  been  brought.  It 
was  rightly  dismissed  by  Molesworth,  J.  The 
full  court  ought  to  have  dismissed  the  appeal 
with  costs.  Their  Lordships  will  now  humbly 
advise  Her  Majesty  to  make  an  order  to  that  efiect. 
The  costs  of  this  appeal  must  be  paid  by  the  res- 
pondent John  Clark,  and  the  next  friend  of  the 
respondent  Jane  Lawrence. 

Solicitors  for  the  appellant,  Keen,  Rogers,  and 
Co. 

Solicitors  for  the  respondents.  Fowler  and 
Perkt. 


♦ 

COURT   OF   APPEAL. 

Thursday,  Dec.  4, 1884. 

(Before  Bowem  and  Fry,  L.JJ.) 

Askew  v.  Usheb.  (a) 

Practice — Service  of  tcrit  of  summonB  out  of  tlie 
jurisdiction — Order  XL,  r.  1  (6)  and  (e) — Action 
to  recover  rent — Defendants  domiciled  or  ordina- 
rily resident  in  Scotland. 

By  Order  XI.,  r.  1,  service  out  of  the  Jurisdiction  of 
a  writ  of  summons  may  be  allowed  "  whenever  if>) 
any  act,  deed,  will,  contract,  obligation,  or  liabit- 
ity  affecting  land  or  hereditaments  situate  within 
the  jurisdiction  is  sought  to  be  construed,  rectified, 
set  aside,  or  enforced  in  the  action ;  or  (e)  tlie 
action  is  founded  on  any  breach  or  alleged  breach 
within  the  jurisdiction  of  any  contrad  wherever 
made,  which,  according  to  the  terms  thefeof,  ought 
to  be  performed  within  the  jurisdiction,  unless  the 
defendant  is  domiciled  or  ordinarilu  resident  in 
Scotland  or  Ireland."  The  plaintms,  who  were 
the  executors  of  the  lessor,  brought  an  action 
against  the  defendants,  who  were  the  assignees  of 
the  lessee,  to  recover  one  quarter's  rent  of  premises 
in  Liverpool,  and  obtained  leave  to  serve  the  writ 
vpon  th^  defendants,  who  resided  in  Scotland. 
On  motion  to  set  aside  the  service  it  was  held  by 
ihe  Queen's  Bench  Division  (51  L.  T.  Bep.  N.  8. 
S76)  that  it  was  not  an  action  affecting  land 
within  the  msaning  of  sub-sect,  (b)  of  rule  1  of 
Order  XL,  but  wcu  an  actionfounded  on  a  breachof 
contract  within  the  jurisdiction,  and  ichich  ougJii  to 
nave  been  performed  within  the  jurisdiction  with- 
in the  meaning  of  sub-sect,  (e),  and,  as  the  defen- 
danis  were  domiciled  or  ordinarily  resident  in 
Scotland,  the  service  of  the  writ  must  be  set  aside. 

Seld,  on  appeal,  that,  as  the  defendants  had  not 
executed  the  assignment  of  the  lease,  and  there 
was  no  evidence  that  they  had  accepted  it,  the 
judgment  of  the  court  below  must  be  affirmed. 

(a)  B(part«d  by  Fsakk  Evahs,  Esf.,  BKil(t«r«t-L»w. 


Qtuere,  whether  a  claim  for  rent  is  "  a%  Migaiion 

or  liahUity  affecting  land." 
This  action  Was  brought  hj  the  executor  of  the 
lessor  of  certain  premises  in  Liverpool  against 
the  mortgagees   by  assignment  of  the  lease,  to 
recover  1701.,  one  quarter  s  rent  of  the  premises. 

The  lease  was  by  deed,  dated  the  2nd  Dec.  1881, 
for  seven  years  from  the  Ist  Jan.  1882,  at  a  rent  of 
680?.,  ana  contained  a  covenant  by  the  lessee  to 
pay  a  rent  of  6801.  per  annum. 

The  lessee  first  aeposited  the  lease  as  an  equit- 
able security  for  the  sum  borrowed  from  the 
defendants.  His  subsequent  assignment  to  them 
was  not  executed  by  the  defendants,  and  there 
was  evidence  that  they  had  never  accepted,  bat 
had  repudiated  it. 

The  defendants  resided  at  Edinburgh. 

Field,  J.  gave  the  plaintiffs  leave  to  serve  tlic 
writ  of  summons  in  the  action  out  of  the  jurisdic- 
tion, under  Order  XI.,  r.  1  (a) ;  but  on  appeal  a 
divisional  court  of  the  Queen's  Bench  Division 
set  aside  the  writ,  holding  that  a  claim  for  rent 
was  not  a  liability  affecting  land  within  sub-sect. 
(6)  of  that  rule,  but  came  within  sub-sect,  (e) :  (hi 
L.  T.  Bep.  N.  S.  676.) 

From  this  decision  the  plaintiffs  appealed. 

J.  0.  Barnes  for  the  appellants. — The  obligation 
to  pay  Pent  is  a  liability  or  obligation  affecting 
land  within  the  meaning  of  snb-sect.  {b)  of  rule  1 
of  Order  XI.  "Affecting"  means  touching.  The 
obligation  arises  by  the  privity  of  estate  between 
the  assigpiee  and  the  landlord,  even  if  the  former 
does  not  expressly  covenant  to  pay  the  rent. 

French,  for  the  defendan'-s,  was  not  called  upon. 

BowEN,  L..T. — ^In  my  opinion,  the  difficult 
point  of  law  opened  by  the  appellants  does 
not  arise,  and  we  ought  to  dismiss  the  appeal 
on  the  ground  that,  on  the  fac^s,  a  case  is 
not  shown  in  which  we  could  exercise  a  discre- 
tion by  holding  that  it  would  be  wise  and 
expedient  to  let  the  writ  issue.  The  plaintiffs  are 
the  executors  of  a  man  who  demised  the  property 
to  a  person  for  seven  years,  by  a  deed  which  con- 
tained a  covenant  to  pay  rent  which  would  run 
with  the  land  and  bind  the  assign  ses,  and  these 
defendants  are  sued  as  such  assignees  and  there- 
fore liable  to  fulfil  the  obligation  to  pay  the  rent. 
Whether  such  an  action  is  an  action  to  enforce  an 
"  obligation  or  liability  affecting  land"  is  a  ques- 
tion of  some  difficulty,  which,  however,  it  is  not 
necessary  for  us  to  decide.  It  may  be  that  the 
argument  of  the  plaintiffs'  counsel  is  correct,  but 
if  so,  it  was  for  the  plaintiffs  to  show  that  the 
defendants  became  asjrgnees  of  the  term. 
Whether  the  court  will  issue  the  writ  or  not 
depends  on  the  case  of  the  plaintiffs,  not  on  that 
of  the  defendants.  The  deposit  of  the  lease  made 
the  defendants  mortg^agees,  but  not  assignee?. 

(a)  Service  out  of  the  jmisdiotioa  of  a  writ  of  mmaam 
or  notioe  of  a  writ  of  snmmons  may  be  allowed  by  tbs 
eonrt  or  a  jnd^  whenever :  (a)  The  whole  sabjeot-inatter 
of  the  aotioa  la  land  situate  within  the  joriadiotioB  (*itk 
or  withont  rents  or  ptoftts) ;  or  {b)  Any  aot,  deed,  will, 
oontnwt,  obligation,  or  liabili^  affeotinc  land  or  haredi- 
tamente  dtnMe  within  the  jnriadiotioii  la  aoosht  to  b* 
oonstmed,  reotifled,  set  aside,  or  e&foroed  in  tM  eotkn ; 
or  .  .  .  .  («)  The  action  ia  founded  on  anj  bnaak 
or  alleged  braaoh  within  the  jorisdintion  of  any  oontiaet 
wherever  made,  which,  aooording  to  the  terma  thaieaf, 
oof  ht  to  be  periormed  within  the  jnriadiotianj  uImi  tin 
dcoendant  ia  domioiled  or  ordinariW  laaideBt  m  Seotlaal 
OTirelaod:  (S.  S.  C.  1883,  Oidsr  XI., r.  1.) 
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If  tbe  deed  had  been  executed  by  the  defendants, 
they  wonid  have  been  liable  for  the  rent,  but 
otherwise  it  is  a  piece  of  waste  paper  as  against 
them,  for  a  man  cannot  vest  property  in  another 
without  the  consent  of  the  latter.  The  defen- 
dants  swear  that  they  never  accepted  the  assign- 
ment, but  repudiated  it,  and  the  plaintiffs  have 
adduced  no  evidmce  to  prove  such  acceptance. 
Therefore,  there  is  no  ground  for  saying  that  the 
defendants  are  assignees  of  the  lease,  nnd  the  case 
18  not  one  in  which  the  court  ought  to  allow 
service  out  of  the  jurisdiction. 

Fry,  L  J'. — I  concur. 

Appeal  dlsmitted  with  eotU. 

Solicitors  for  the  plaintiffs.  Field,  Bo»co«,  and 
Co.,  for  Harvof,  Almp,  and  Sievent,  Liverpool. 

Solicitors  for  the  defendants,  Wynne  and  Son, 
for  Eoant,  Locket,  and  Co.,  LiverpooL 


Feb.  19,  20.  and  May  30, 1884. 

(Before  Brett,  M.B.,  Likduct  and  Bowxy,  L.JJ.) 

HoLLiss  V.  Verket.  (a) 

Eatemvni — Right  of  way — Preteription  Act  (2^3 
WOL  *,  e.  71), «».  2,  i,  6, 6— User  at  long  interval* 
—"Enjoyment  for  the  fuU  period  of  twenty 
year*. 

The  defendant  daSmed  a  ri^ht  of  way  under  the 
Preteription  Act  (2^8  Will.  4,  c.  71),  in  retpeet 
of  twenty  yean'  uter  a*  of  right.  The  user  nod 
heen  a  ii*er  to  eart  timber  along  the  way  in 
question  from  a  wood  belonging  to  the  defendant 
adjcining  the  way.  The  evidence  thowed  that 
the  timber  had  been  cut  in  the  wood  in  the  year* 
1851  -3,  1866-8,  and  again  in  the  year  before  the 
action  wai  eotnmeneed ;  and  thai  in  thoie  ye:xrg 
the  timber  cut  wot  carted  along  the  way  in 
quettion  at  of  right  and  without  interruption,  to 
that  the  defendant  had  in  fact  for  the  last  thirty 
year*  utea  tlie  way  whenever  he  wanted  to  do  to, 
although  thai  happened  to  be  only  twice  before  the 
diepuie  aroee. 

Held,  that  there  had  not  been  an  uninterrupted 
enjoyment  of  the  way  for  tv:enty  yeart  within 
the  meaning  of  tJte  Preteription  Act,  which  Act 
did  not  apply  to  to  diteontinuout  an  easement  at 
that  clainied. 

Judgment  of  the  Queen's  Bench  Division  (11  Q.  B. 
IHv.  715)  affirmed. 

This  was  an  appeal  from  a  judgment  of  Lord 
Coleridge,   C.J.,   Denman   and  Manisty,  JJ.  (re- 
ported 11  Q.  B.  Div.  715),  whereby  judgment  was 
ordered  to  be  entered  for  the  plaintiff. 
The  defendant  appealed. 

The  facts  and  arguments  suflSciently  appear 
from  the  judgment  hnreinafter  set  forth. 

Sir  F.  HerteheU,  S.G.  (X  C.  Laioranee,  Q.C.  and 
Graham  with  him)  for  the  defendant. 
ifellor,  Q.C.  and  Oarrett  for  the  plaintiff. 
The  following  cases  were  cited  in  the  course 
of    the  argument,  or  were  referred  to    in  the 
judgment : 

Kekardt  r.  Fry,  7  Ad.  *  E.  698 : 
Wright  T.  WilUamt,  1  K.  *  W.  77; 
Ward  T.  Robins,  15  H.  *  W.  287 ; 
Bright  T.  Wallier,  1  Cr.  M.  &  B.  211 ; 
TukU  T.  Brown,  4  Ad.  *  E.  869 ; 


<«)  B«ported  by  A.  A.  Uopkims,  Esq.,  BuTMer«t-I«w 


Earl  a*  la  Warr  r.  ITtlM,  45  L.  T.  Bap.  X.  8. 424 ; 

17  Ch.  Div.  586; 
Jlonmtnith  Canal  Oompaiiy  v.  Harford,  1  Ct.  If.  A  B. 

614; 
Safon  T.  Sieamea  Waterworlu,  17  Q.  B.  267 ; 
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May  30. — The  judgment  of  the  court  was  read 
by 

LiNDLEY,  L.J. — ^This  was  an  appeal  from  the 
decision  of  the  Divisional  Court,  reported  in  11 
Q.  B.  Div.  715.  The  action  was  for  trespass  on 
the  plaintiff's  land,  and  was  commenced  on  the 
16th  June  1882.  The  defendant  pleaded  a  right 
of  way  for  carting  timber  and  underwood  from  a 
wood  of  his  own.  It  was  conceded  that  theri^t 
of  way  claimed  could  not  be  established  by 
immemorial  prescription  at  common  law,  inas- 
much as  the  right  could  be  shown  to  have 
originated  in  modem  times.  Kor  was  any  attempt 
made  to  establish  the  right  of  way  as  a  way  of 
necessity,  or  as  a  way  created  or  reserved  by  any 
grant,  actual  or  presumed.  The  contention  was 
that  the  case  was  oronght  within  the  Prescription 
Act  (2  &  3  Will.  4,  c.  71),  and  that  the  evidence 
g^ven  at  the  trial  in  support  of  the  right  of  way 
amounted  to  the  proof  required  by  that  Act. 
Some  of  the  evidence  given  at  the  trial  went  to 
show  an  actual  user  of  the  way  everv  year  for 
more  than  twenty-five  years  before  action ;  and,  if 
this  evidence  had  been  reliable,  the  right  of  waj 
would  clearly  have  been  established.  But  this 
part  of  tbe  evidence  was  very  conflicting  and 
unsatisfactory,  and  the  learned  judge  who  tried 
the  case  has  reported  that,  if  the  jary  meant  to 
find  a  verdict  for  the  defendant  on  this  ground, 
such  a  verdict  ought  not  to  be  allowed  to  stand. 
There  was,  however,  other  evidence  showing  that 
the  timber  on  what  was  called  the  slope  of 
the  wood  had  been  cut  in  the  years  1851, 1852, 
and  1853,  and  a^in  in  the  years  1866, 1867,  and 
1868,  and  again  in  the  year  before  the  action  was 
commenced ;  and  that  in  these  years  the  timber 
cut  was  carted  along  the  way  in  Question  as  of 
right,  and  without  interruption,  so  tnat  the  defen- 
dant had  in  fact  for  the  last  thirty  years  used  the 
way  whenever  he  wanted  to  do  so,  although  that 
happened  to  be  only  twice  before  the  dispute 
arose.  The  evidence  on  this  point  was  satisfac- 
tory ;  and  if  the  jury  found  for  the  defendant  on 
the  ground  that  this  limited  user  was  proved,  the 
learned  judge  reports  that  be  is  not  dissatisfied 
with  it.  He,  however,  gave  no  judgment  for 
either  party.  Under  these  circumstances  the 
plaintiff  obtained  a  rule  to  show  cause  why  the 
verdict  should  not  be  set  aside,  and  a  new  trial 
had.  The  defendant,  on  the  other  hand,  asked  the 
court  to  give  judgment  for  him  upon  a  claim  of 
right  of  way  restricted  to  carting  timber  cut  on 
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the  slope  of  the  wood.  The  Dmsional  Court, 
after  hearing  both  sides,  set  aside  the  verdict,  and 
g&ve  judgment  for  the  plaintiff  with  nominal 
damages,  and  decided,  in  effect,  that  such  a  right 
as  the  defendant  claimed  cannot  be  established 
under  the  Prescription  Act  bjr  sach  evidence  of 
'  user  as  the  defendant  was  compelled  to  rely  npon. 
The  <]|ue8tion  thus  raised  is  one  of  verv  consider- 
able importance,  and  in  substance  is  whether  a 
right  of  way  can  be  established  under  the  Pre- 
scription  Act  f 2  &  3  Will.  4,  c.  71),  where  on  the 
one  nand  the  right  can  only  be  proved  to  have 
been  actually  exercised  for  a  period  of  over 
thirty  years  on  what  are  substantially  three 
occasions  at  intervals  of  two  or  three  years  ; 
but  where,  on  the  other  hand,  the  person 
claiming  the  right  did  not  re(}uire  to  exercise  it  on 
any  other  occasion.  The  sections  of  the  Prescrip- 
tion Act  material  for  consideration,  in  order  to 
determine  the  question  thus  raised,  are:  first, 
the  preamble ;  secondly,  sect.  2,  relating  to  ways ; 
thirdly,  sect.  4,  relating  to  the  computation  of  the 
periods  mentioned  in  sect.  2,  and  defining  the 
meaning  of  interruption ;  fourthly,  sect.  5,  relat- 
ing to  ^e«dings ;  and  fifthly,  sect.  6,  relating  to 
presumptions.  These  various  provisions  most  be 
read  together,  for  they  illustrate  and  explain 
each  other.  They  show,  first,  that,  in  order  to 
establish  a  right  of  way  under  the  Act  in  qaestion, 
it  is  necessary  that  the  way  shall  have  been 
actually  enjoyed  by  some  person  claiming  right 
thereto  withont  interruption  for  the  f nil  period  of 
tWMity  years ;  secondly,  that  this  period  is  to  be 
reckoned  next  before  some  suit  or  action  wherein 
the  right  of  way  shall  have  been  brought  in 
qnestion  [see  as  to  this  Bi^rdi  v.  Fry  ;  Wrighi 
v.  WUliami ;  Ward  v.  Sobins,  wW  tttp.j;  thirdly, 
that  the  expression  "  withont  interruption  "  means 
without  such  an  interruption  as  is  described  in 
sect.  4;  fourthly,  that  no  presumption  is  to  be 
made  in  favour  of  any  claim  upon  proof  of  the 
exierciae  or  enjoyment  of  the  right  of  way  claimed 
for  any  less  period  than  the  full  period  of  twenty 
years  mentioned  in  sects.  2  and  4.  The  meaning 
of  "  as  of  right,"  or  "  claiming  as  of  right,"  will 
be  found  discussed  in  Bright  v.  Walker ;  Tickle  v. 
Brovm ;  and  Earl  de  la  Warr  v.  Miles  {uhi  tup.) ;  and 
it  has  been  decided  that  enjoyment  by  permission 
{Monmouth  Canal  Company  v.  Harford  (ubi  gup.), 
contentious  user  {Eaton  v.  Swansea  WaterworJca 
{ubi  sup.),  enjoyment  as  owner  or  occupier  of 
the  servient  tenement  {Battishill  v.  Eeed  and 
ffartridge  v.  WarwieJc  {ubi  sup.)  are  not  enjoy- 
ments "  as  of  right  "  within  the  statute.  It 
is  not,  however,  necessary  to  examine  this  point 
with  any  minuteness,  as  the  right  of  way  claimed 
in  the  present  case  may  be  taken  as  having  been 
"  elaimed  as  of  right "  within  the  true  meaning 
<^  sects.  2  and  5.  It  may  also  bo  taken  that  there 
has  been  no  "  interruption "  of  the  right  of  way 
within  the  meaning  of  sects.  2  and  4.  The  words 
"  without  interruption"  in  sect.  2  mean,  as  already 
stated,  without  such  an  interruption  as  is  men- 
tioned in  sect.  4.  The  words  are  not  equivalent 
to  "  without  cessation ;  "  and,  paradoxical  as  it 
may  appear,  it  has  been  decided  that  an  enjoyment 
for  nineteen  years  and  three-quarters  is  sufficient 
to  estabbsh  a  right  to  light  under  sect.  3,  although 
the  enjoyment  may  have  been  in  fact  obstructed 
for  the  last  three  months  of  the  full  period  of 
twenty  years  for  which  the  light  must  be  actually 
enjoyed  in  order  that  a  right  to  it  may  be  ac- 


?uired  under  the  statnte.  That  wad  decided  in 
840,  in  Flight  v.  Tkonuu  {ubi  sup.),  both  by  the 
Exchequer  Chamber  and  the  Honse  of  Lords, 
The  easement  there  in  question  was  a  continoouis 
easement  (light),  and  the  non-enjoymmt  for  part 
of  the  twenty  years  was  dne  to  actual  obatrnciiiNt 
and  not  to  mere  non-nser.  The  case,  however, 
shows  that  actnal  enjoyment  for  the  fall  period 
of  twenty  years  may  be  established  by  evid«BC» 
which  falls  short  of  jvoving  actnal  user  for  thA 
whole  of  that  period  without  any  eessatkn. 
Common  sense,  moreover,  is  enough  to  show  that, 
in  order  to  establish  a  right  of  way  under  sect.  2, 
it  cannot  be  necessary  to  prove  an  actual  con- 
tinuous user  of  the  way  by  day  and  by  night  for 
twenty  years  without  any  creation  whatever. 
Whatever  fairly  amounts  to  an  actual  enjoymeBt 
as  of  rig^t  of  the  way  claimed  for  the  fulI_period 
of  twenty  years  mentioned  in  sect.  2,  is  snmcient. 
But  it  is  obvious,  and  it  has  often  been  pointed 
out,  that  in  the  case  of  a  discontinuons  easement 
like  a  right  of  way,  it  is  extremely  difficult,  if  not 
impossible,  to  say  exactly  what  cessations  of  actual 
user  are,  and  what  are  not,  consistent  with  such 
an  actnal  enjoyment  for  the  full  period  of  twenty 
years  as  the  statute  requires  to  establish  the  right. 
The  statute  leaves  this  difficulty  to  be  solved  in 
each  case  aa  best  it  may;  but  some  light  is  thrown 
on  the  subject  by  sects.  6  and  4.  Sect.  6  prohibits 
the  making  of  any  presumption  in  favour  of  any 
claim  upon  proof  of  the  exercise  or  enjoyment  of 
the  right  or  matter  claimed  for  any  less  periods 
than  uiose  mentioned  in  the  other  sections  of  the 
Act.  This  section  is  addressed  to  presumptions 
as  distinguished  from  legitimate  interencea  from 
facts.  It  is  addressed  to  judges  rather  than 
to  juries.  It  assumes  pro<^  of  actual  enjoyment 
for  a  less  period  than  twenty  years,  and  forbids 
any  presumption  being  made  simply  from  such 
short  enjoyment  in  favour  of  an  actual  enjoyment 
for  a  longer  period  than  that  proved ;  bat  sect.  S 
does  not.  forbid  inferences  from  an  enjoyment 
for  a  less  period  than  twenty  years  and  other 
circumstances,  if  there  are  any.  Sects.  2  and  4 
require  proof  of  actnal  enjoyment  for  twenty 
years  before  action;  sect.  6  says  that  proof  A 
actual  enjoyment  for  less  than  twenty  years  before 
action  will  not  do ;  but  this  after  all  throws  little 
(»■  no  light  upon  the  continuity  of  user  reqoiaite 
to  amount  to  proof  of  actual  enjoyment  rar  the 
period  in  question.  This  view  of  sect.  6  is  the 
same  as  was  taken  by  the  court  in  Carr  v.  Foster 
{ubi  sup.),  which  will  be  alluded  to  again  presently. 
Further  light  is  thrown  on  what  is  meant  by 
actual  enjoyment  for  the  full  period  of  twenty 
years  by  lookLag  at  the  matter  from  tlte 
point  of  view  of  the  owner  of  the  servient 
tenement.  A  right  of  way  cannot  be  actually 
enjoyed  by  one  person  without  being  per- 
mitted or  suffered  by  the  owner  of  the  land 
over  which  the  way  is  enjoyed ;  and  it  the  one 
must  actually  enjoy  it  for  the  full  period  of  twenty 
years,  the  Other  must  actually  suffer  it  for  the 
same  period.  Moreover,  as  the  enjoyment  most 
be  as  of  right  and  without  interruption  for  the 
full  period  of  twenty  years,  it  follows  that  for  the 
same  period  there  must  have  been  an  opportunity 
of  resistance  and  interruption.  Upon  this  prin- 
ciple it  has  been  held  that  easements,  the  enjoy- 
ment of  whidi  cannot  be  prevented,  cannot  be 
acquired.  Thus,  in  Webb  r.  Bird  {ubi  snp.)  it  was 
held  that  the  owner  of  a  windmill  cannot  gain  by 
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prescription  a  right  to  the  free  passage  of  wind  to 
his  mill.  In  Sturgea  v.  Bridgman  (ubi  $up.)  it 
■was  heldthat  )>■  pereon  conld  not  gain  by  prescription 
a  right  to  make  a  noise  which  for  many  years 
affected  no  one,  and  which  no  one  therefore  could 
have  prevented  him  from  making.  Similar 
reasoning  from  sect.  4  has  induced  some  judges 
to  say  that  some  nser  mnst  be  proved  in  each  year 
of  the  period  mentioned  in  the  statute.  See  Iiotre 
Y.  Carpenter  (uhi  sup.).  Looking,  from  this 
point  of  view,  at  a  right  of  way  exercised  only 
at  long  intervals  of  time,  it  is  difficult  to  see  how 
its  exercise  can  be  interrupted  or  resisted  except 
at  those  times  when  it  is  exercised.  If  it  cannot 
be  interrupted  or  resisted  during  the  full  period 
of  twenty  years,  it  is  difficult  to  see  how  it  can 
be  actnally  enjoyed  for  such  period  "  as  of  right" 
and  "  without  interruption,"  as  required  by 
sect.  2  of  the  statute.  The  difficulty,  however,  of 
distinguishing  between  long  and  short  intervals 
of  enjoyment  is  not  removed  by  such  reasoning. 
The  difference  is  one  of  degree  rather  than  one  of 
principle,  and  the  statute  does  not  afford  any 
certain  test  by  which  the  difficulty  can  be  solved. 
The  truth  is,  that  the  question  whether,  in  any 
particular  case,  a  right  of  way  has,  or  has  not, 
been  actnally  enjoyed  for  the  full  period  of 
twenty  years  appears  to  be  left  by  the  Act  to  bo 
treated  as  a  question  of  fact  to  be  decided  by  a 
jury,  unless  the  court  sees  that,  having  regard  to 
sect.  6,  and  the  other  provisions  of  the  statute, 
there  is  no  evidence  on  which  the  jury  can  pro- 
perly find  such  enjoyment.  This  view  of  the 
Btatute  will  explain  several  decisions  which  arc 
apparently  conflicting,  and  which  it  is  necessary 
to  notice.  In  Latcson  v.  Langleij  (ubi  sup.), 
decided  in  1836,  a  right  of  way  was  claimed 
nnder  sect.  2  of  the  statute.  Enjoyment  for  the 
full  period  of  forty  years  was  pleaded  and  sought 
to  be  proved.  There  appears  to  have  been  some 
difficulty  in  proving  actual  user  for  the  whole 
period ;  and  evidence  was  tendered  to  show  a 
user  of  the  way  more  than  forty  years  ago.  The 
evidence  was  rejected  at  the  trial,  but  a  new  trial 
was  ordered  on  the  ground  that  the  evidence 
ought  to  have  been  received.  The  court  evidently 
thought  the  evidence  admissible  for  the  purpose 
erf  enabling  the  jni-y  to  draw  an  inference  of  fact, 
notwithstanding  the  rule  in  sect.  6  against  pre- 
sumption. Littledale,  J.  said  :  "  If  evidence  of 
user  beyond  forty  years  were  to  be  excluded,  it 
might  be  that  after  the  case  had  been  established 
as  far  as  thirty -eight  years  back,  a  discontinuance 
of  proof  might  occur  as  to  two  or  three  preceding 
years,  and  the  party  might  fail  because  he  was 
unable  to  carry  his  case  on  without  goinj^  to  the 
distance  of  forty-one."  In  HaU  v.  Swift  (ubi 
»^-),  decided  in  1838,  a  watercourse  was  claimed. 
The  claim  was  apparently  made  nnder  sect.  2  of 
the  Act.  Enjoyment  for  the  last  nineteen  years 
was  proved,  but  for'  three  years  before  that  the 
water  had  not  flowed  in  its  accustomed  course. 
Before  those  three  years,  however,  enjoyment  for 
some  time  was  proved.  The  report  says  there 
had  been  some  interruption  about  twenty-two 
years  before  the  action ;  out  it  is  tolei-ably  plain 
that  there  had  been  no  interruption  within  the 
meaning  of  sect.  4  of  the  Act,  and  that  the 
interruption  spoken  of  was  only  a  ce«sation  in 
the  flow  of  water.  The  jury  found  in  favour  of 
the  right  claimed.  An  application  was  made  to 
eet  aside  the  verdict  on  the  ground  (amongst 


others)  that  actual  enjoyment  for  the  full  period 
of  twenty  years  before  action  had  not  been 
proved.  The  court,  however,  refused  to  interfere, 
Tindal,  C.J.  saying :  "  It  would  be  very  dangerous 
to  hold  that  a  party  should  lose  his  right  in  con- 
sequence of  such  an  interruption ;  if  such  were 
the  rule,  the  accident  of  a  aiy  season  or  other 
causes  over  which  the  party  could  have  no  control, 
might  deprive  him  of  a  right  established  by  the 
longest  course  of  enjoyment."  This  last  remark 
seems  to  go  rather  too  &r,  for  under  the  statute 
the  right  is  not  acquired  until  it  has  been  enjoyed 
for  the  requisite  period,  and  if  an  immemorial,  as 
distinguished  from  a  twenty  years'  statutory, 
en^'o3rment  can  be  proved,  the  right  will  be  esta- 
blished independently  of  the  statute,  and  wUl  not 
be  lost  by  a  mere  temporary  non-enjoymeat. 
These  two  cases,  however,  seem  to  establish  that, 
if  user  before  the  statutory  period  is  proved,  and 
user  for  eighteen  or  nineteen  years  next  before 
action  is  also  proved,  the  mere  fact  of  non-user 
for  some  time  immediately  after  the  commence- 
ment of  the  statutory  period  is  not  necessarily 
fatal ;  and  this  we  consider  good  law,  if  the  non- 
user  is  capable  of  explanation  consistently  with 
continued  actual  enjoyment  as  of  right.  Bailey 
V.  Appleyard  (ubi  sup.)  is  supposed  to  be  incon- 
sistent with  this  view,  but  it  is  not  really  so,  as 
will  be  seen  by  reading  with  the  report  of  the 
case  the  note  explaining  it.  This  note  is  to  be 
found  between  pages  778  and  -779  in  some 
copies  of  8  A.  &  E.,  misplaced  in  binding.  In 
Bailey  v.  Appleyard  a  right  of  common  was 
claimed  under  sect.  1.  Enjoyment  for  twenty- 
eight  years  before  action  was  pi-oved,  for 
much  more  than  two  years  before  that  there  h*d 
been  an  actual  obstruction  of  the  right  by  means 
of  a  stang  or  bar.  Before  its  erection,  however, 
enjoyment  was  proved  for  some  years.  The 
judge  asked  the  jury  whether  the  stang  or  bar  had 
prevented  the  plaintiff  from  exercising  his  right, 
and  told  them  that,  if  it  bad,  the  proof  of  prior 
enjoyment  would  not  assist  him ;  and  it  was  left 
to  trie  jury  to  say  whether  there  had  been  eub- 
stantialiy  an  enjoyment  for  thirty  years  or  for 
twenty-eight  years  only.  The  jury  found  for  the 
defendant,  i.e.,  against  the  right  of  common,  and 
the  Court  held  there  was  no  misdirection.  It%i8 
manifest  that  the  verdict  was  right,  and  that  the 
decision  of  the  court  was  correct,  for  actual- 
enjoyment  as  of  right  for  thirty  years  next  before 
action  was  disproved,  and  could  not  be  inferred 
in  the  face  of  tne  evidence  as  to  the  obstruction. 
In  the  course  of  the  argument  Patteeon,  J.- 
expressed  an  opinion  "  that  the  most  undoubted 
exercise  of  enjoyment  for  twenty-nine  and  three- 

Suarter  yeara  would  not  have  been  sufficient." 
;ut  this  was  before  Flight  v.  Thoma*  (ubi  gup.). 
had  been  decided,  and  mnst  not  be  taken  as- 
literally  true  in  all  cases.  In  Parker  y.  Hitchell 
(ubi  tup.),  decided  in  1840,  a  claim  was  made  to 
a  right  of  way  under  sect.  2,  and  both  a  forty  and 
a  twenty  years'  user  were  pleaded.  The  evidence 
showed  a  user  for  a  period  of  fifty  years  before 
action,  but  not  for  the  last  four  or  five  years. 
What  the  explanation  of  this  was  does  not  appear. 
The  judge  at  the  trial  was  of  opinion  that  the 
claim  was  not  supported,  and  by  his  direction  the 
jury  found  against  it,  but  the  evidence  of  the  user 
was  not  left  to  them.  The  Court  refused  a  rule 
for  a  new  trial,  evidently  on  the  ground  that  on  the 
undisputed  facts  the  jury  could  not  properly  find 
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»n  actual  enjoyment  for  the  full  period  of  twenty 
or  forty  years  next  before  the  commencement  of 
the  action,  as  required  by  sects.  2  and  4  of  the 
statute  (see  per  Patiteson,  J.  in  3  Q.  B.  585).  This 
decision  seems  right  in  the  absence  of  all  expla- 
nation accounting  for  the  non-user.  In  Carr  v. 
Totter  (■u.hi  tup.),  decided  in  1842,  the  plaintiff 
claimed  a  right  of  common  of  pasture.  He 
proved  enjoyment  for  forty  years  next  before 
action,  with  the  exception  of  an  interval  of  two 
years,  which  occurred  eighteen  years  back,  and 
was  accounted  for  by  the  fact  that  his  predecessor 
in  title  had  then  no  commonable  beasts.  The 
plaintiff  at  the  trial  seems  to  have  relied  on  the 
statute,  and  not  on  any  title  he  might  have 
acquired  independently  of  the  statute;  and  the 
case  was  dealt  with  both  at  the  trial  and  by  the 
court  afterwards  as  turning  on  the  provisions  of 
the  statute.  The  judge  at  the  trial  asked  the 
jury  whether  substantially  the  right  of  common 
had  been  enjoyed  for  thirty  years  next  before  the 
action,  and  the  jury  found  for  the  plaintiff.  A 
rule  was  obtained  to  show  cause  why  a  nonsuit 
should  not  he  entered  or  a  new  trial  nad  on  the 
ground  that  the  verdict  weis  against  the  weight 
of  evidence ;  but  on  argument  the  rule  was  dis- 
char^d,  because  there  had  been  no  interruption 
within  the  meaning  of  sect.  4,  and  the  cessation 
of  enjoyment  was  accounted  for  in  such  a  way  as 
to  justify  an  inference  that  the  right  was  actually 
enjoyed  for  the  full  period  required  by  the  Act. 
although  there  was  in  &ct  an  intermission  of 
enjoyment  for  two  years,  part  of  that  period. 
This  case  certainly  goes  further  than  any  other  to 
be  found  in  the  books  ;  but  we  are  not  prepared 
to  say  that  it  was  wrongly  decided,  nor  to  hold 
that  the  case  ought  not  to  have  been  left  to  the 
jury,  considering  the  explanation  ^ven  of  the 
non-user.  At  the  same  time  it  is  difficult  to 
reconcile  this  case  with  Parker  v.  Mitchell  {uhi 
swp.),  and  with  those  cases  already  referred  to 
in  which  it  has  been  held  that  a  way  actually 
used  for  twenty  years  before  action  has  not  been 
enjoyed  for  those  twenty  years  as  of  right,  if  for 
any  part  of  that  period  the  dominant  and  ser- 
vient tenements  have  been  occupied  together. 
In  the  one  case  there  has  been  a  total  cessation 
of  user  for  a  time,  and  in  the  other  there  has 
been  no  cessation  of  user  at  all,'  but  only  a  cessa- 
tion of  user  as  of  right.  Why  a  temporary  cessa- 
tion of  user  as  of  right  should  be  more  fatal  to 
the  acquisition  of  the  right  than  a  total  tem- 
porary cessation  of  user,  it  is  not  easy  to  see. 
The  next  and  last  case  to  which  it  is  necessary  to 
refer  is  Lowe  v.  Carpenter  {uhi  rup.),  decided  in 
1851.  The  defendant  there  claimed  a  right  of 
w»y  under  sect.  2  of  the  statute.  He  proved 
user  for  forty-eight  years  before  action,  vnth  the 
exception  of  the  last  fourteen  months,  when  it  did 
not  appear  to  be  used  at  all.  It  also  appeared 
that  the  way  was  not  used  every  year,  but  only 
as  occasion  required — for  carting  timber,  lime, 
Ac.,  as  occasion  required — whether  this  was  the 
reason  why  the  way  was  not  used  for  the  last 
fourteen  months  is  not  stated.  The  case  was  tried 
before  Patteson,  J.,  who  was  one  of  the  judges  who 
had  decided  both  Parker  v.  Mitchell  and  Carr  t. 
Foiter.  He  expressed  himself  not  altogether  satisfied 
with  Parker  v.  Mitchell,  and  under  his  direction  the 
jnrr  found  for  the  defendant,  i.e.,  in  favour  of  the 
right  claimed,  leave  being  reserved  to  the  plaintiff 
to  more  to  set  aside  that  verdict  and  to  enter  a 


verdict  for  himself  with  nominal  damages.  The 
plaintiff  obtained  a  rule  accordingly,  and  npon 
argument  the  Court  decided  in  his  fovonr.  The 
court  considered  Parker  r.  Mitchell  rightly 
decided,  and  that  the  jury  could  not  upon  the 
evidence  find  an  actual  enjoyment  for  the  foil 
period  of  twenty  years  next  before  the  commence- 
ment of  the  action,  as  required  by  ^ects.  2  and  4 
of  the  statute.  Parke,  B.  expressed  an  opinion 
that  proof  of  some  user  every  year  was  essential 
to  bring  a  case  within  the  statute,  and  he  referred 
to  sect.  4  in  support  of  that  opinion.  But  at 
present  there  is  no  decision  which  goes  this  length; 
and  we  are  not  prepared  to  say  that  an  actual 
enjoyment  for  the  full  period  required  by  the 
statute  may  not  be  inferred,  although  there  is  no 
proof  of  actual  user  in  every  year.  We  think  that, 
notwithstanding  the  rule  against  presumptions  in 
sect.  6,  if  a  user  for  more  than  twenty  or  thirty 
years,  as  the  case  may  be,  is  proved,  a  non-user 
for  more  than  a  year  within  twenty  or  thirty  years 
from  the  commencement  of  the  action  may  be  so 
explained  as  to  warrant  a  jury  in  finding  an  actual 
enjoyment  for  the  statutory  period,  as  the  jury  in 
fact  did  in  Carr  v.  Fatter.  The  observations  of 
James,  L.J.  in  17  Ch.  Div.  600  show  that  this  also 
was  his  opinion;  at  the  same  time  the  total 
absence  of  user  for  any  year  of  the  statutory 
period  will  be  &tal,  unless  explained  in  such  * 
way  as  to  warrant  the  inference  of  continued 
actual  enjoyment  notwithstandiusr  such  temporary 
non-user.  We  confess,  however,  that  we  do  not 
appreciate  the  supposed  distinction  between  a 
temporary  non-user  for  a  year  occurring  at  the 
beginning,  or  the  end,  or  in  the  middle  of  the 
statutory  period.  Flight  v.  Thomas  {ubi  «i<p.)  and 
the  langua^  of  sect.  4  show  that  an  interruption 
for  a  year  is  fatal,  and  that  an  interruption  for 
less  than  a  year  is  not  fatal  whether  it  occurs  at 
the  commencement,  or  end,  or  at  any  part  of  the 
statutory  period;  so  a  cessation  of  user  which 
excludes  an  inference  of  actual  enjoyment  as  of 
right  for  the  full  statutory  period  will  be  fatal  at 
whatever  portion  of  the  period  the  cessation 
occurs;  and,  on  the  other  nand,  a  cessation  of 
user  which  does  not  exclude  such  an  inference  is 
not  fatal,  even  although  it  occurs  at  the  beginning, 
or  the  end  of,  the  period.  The  only  difference  is, 
that  if  the  non-user  occurs  at  the  end  of  the 
period  there  can  be  no  subsequent  user  to  explain 
it,  and  the  inference  of  actual  enjoyment  for  the 
full  period  next  before  action  is  more  difficult  to 
draw  than  in  other  cases.  But  we  are  not  pre- 
pared to  say  that  as  a  matter  of  law  such  an 
mference  can  in  no  case  be  drawn.  On  the  con- 
traiT,  we  think  it  may  where  sect.  6  does  not 
apply.  In  Parker  v.  miiehell  (uU  *i<P-)  and  Lowe 
V.  Carpenter  (ubi  tup.)  the  non-user  at  the  end  of 
the  period  was  apparently  unexplained,  and  was 
therefore  fatal.  In  Bailey  v.  Ajaii^ard  {ubi  tup.) 
the  non-user  at  the  beginniag  oi  the  period  was 
owing  to  actual  obstruction,  which  was  fatal ;  bat. 
as  already  pointed  out.  Hall  v.  Surift  (ubi  nifi.j 
and  Lavoton  v.  Langley  {nbi  tup.)  show  that  non- 
user  at  the  commeuoenient  of  the  period  is  not 
necessarily  inconsistent  with  the  actual  enjoy- 
ment for  the  full  statutory  period,  and  Carr  t. 
Fotter  shows  that  the  same  is  true  of  a  tempo- 
rary cessation  in  the  middle  of  the  period.  We 
have  examined  a  great  number  of  other  decisions 
upon  the  Prescription  Act,  all  indeed  that  we  have 
been  able  to  find,  but  none  of  them  except  those 
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to  vluch  we  have  referred  appear  to  require  com- 
ment for  theparpose  of  deciding  the  case  before 
us.  It  is  di£u;alt,  if  not  impossible,  to  enunciate 
a  principle  which  will  reconcile  all  the  decisions, 
and  still  more  all  the  dicta  to  be  found  in  them ; 
the  only  safe  course  is  to  fall  bock  on  the  language 
of  the  statute,  to  give  effect  to  it,  and  to  introduce 
into  it  nothing  wnich  is  not  to  be  found  there. 
It  is  sufficient  for  the  present  case  to  observe  that 
the  statute  expressly  requires  actual  enjoyment  as 
of  right  for  the  full  period  of  twenty  years  before 
action.  No  user  can  be  sufficient  which  does  not 
raiae  a  reasonable  inference  of  such  a  continuous 
enjoyment.  Moreover,  as  the  enjoyment  which 
is  pointed  out  by  the  statute  is  an  enjoy- 
ment which  is  open  as  well  as  of  right,  it 
seems  to  follow  that  no  actual  user  can  be 
sufficient  to  satisfy  the  statute,  unless  during  the 
whole  of  the  statutory  term  (whether  acts  of  user 
be  proved  in  each  year  or  not)  the  user  is  enough 
at  any  rate  to  carry  to  the  mind  of  a  reasonable 
person  who  is  in  possession  of  the  servient  tene- 
ment the  fact  that  a  continuous  right  to  enjoy- 
ment is  being  asserted,  and  ought  to  De  resist^l  if 
such  right  is  not  recognised,  and  if  resistance  to 
it  is  intended.  Can  an  user  which  is  confined  to 
the  rare  occasions  on  which  the  alleged  right  is 
sapposed  in  this  instance  to  have  been  exercised, 
satisfy  even  this  testP  It  seems  to  us  that  it 
cannot,  that  it  is  not  and  could  not  be  reasonably 
treated  as  the  assertion  of  a  continuous  right  to 
enjoy ;  and,  when  there  is  no  assertion  by  conduct 
of  a  continuous  right  to  enjoy,  it  appears  to  us 
that  there  cannot  be  an  actual  enjoyment  within 
the  meaning  of  the  statute.  Without  therefore 
nrof^sing  to  be  able  to  draw  the  line  sharply 
between  long  and  short  periods  of  non-user,  with- 
out holding  that  non-user  for  a  year  or  even  more 
is  necessarily  fatal  in  all  cases,  without  attempt- 
ing to  define  that  which  the  statute  has  left  inde- 
finite, we  are  of  opinion  that  no  jury  can  pro- 
perly find  that  the  right  claimed  by  the  defendant 
in  this  case  has  been  established  by  evidence  of 
such  limited  user  as  was  mainly  relied  upon,  and 
as  was  contended  by  the  defendant  to  be  sufficient 
in  the  present  case.  Upon  this  point,  therefore, 
we  affirm  the  decision  of  the  Divisional  Court; 
and,  as  the  defendant  has  failed  both  here  and  in 
the  Divisional  Court  on  the  point  of  law  on  which 
he  relied  for  his  defence,  he  ought  in  our  optinion 
to  pay  the  costs  of  the  appeal  and  of  the  motion 
made  to  the  Divisional  Court.  This,  however,  does 
not  quite  dispose  of  the  case.  The  jury  found  in 
fiivour  of  the  defendant;  and  he  gave  some 
evidence  of  having  carried  timber  from  other 
parts  of  his  wood  along  the  road  in  question  in 
several  years  besides  in  1851-3, 1866-8,  and'  just 
before  the  action.  This  evidence  was  not  satis- 
factory, and  there  was  a  considerable  amount  of 
evidence  on  the  other  side  showing  that  the  user 
was  by  permission  and  not  as  of  right,  and  Cave, 
J.  thought  the  verdict  ought  not  to  stand  unless 
the  defendant  was  right  in  his  legal  contention. 
At  the  same  time  we  are  not  prepared  to  say  that 
the  verdict  can  be  set  aside  and  judgment  entered 
for  the  plaintiff.  The  Divisional  Court  have, 
however,  gone  that  length.  They  apparently 
considered  that  there  was  no  evidence  of  user, 
except  in  years  1851-3  and  1866-8,  and  if  this  had 
been  the  case  their  judgment  would  have  been 
quite  right.  But  there  was  some  evidence,  though 
unsatisfactory  evidence,   of  more  frequent  user 


than  in  those  years ;  and  although,  now  that  the 
main  point  on  which  the  defendant  relied  is 
decided  against  him,  the  verdict  in  his  favour 
cannot  stand,  we  think  he  is  entitled  to  a  new 
trial  if  he  desires  it,  and  the  judgment  of  the 
court  below  must  be  varied  accordingly.  But  it 
will  be  useless  for  the  defendant  to  go  down  to 
trial  again  unless  he  is  prepared  with  satisfactory 
evidence  of  a  much  more  continuous  user  as  of 
light  than  he  relied  upon  before.  If  he  elects  to 
try  the  case  again,  the  costs  of  the  action  and  of 
the  new  trial  will  abide  the  event.  If  he  does  not 
try  the  case  again,  he  must  pay  the  costs  of  the 
action,  and  in  any  event  he  must  pay  the  costs  of 
the  motion  to  the  Divisional  Court  and  of  thia 
appeal  as  already  stated.  judpnerU  varied. 

Solicitors  for  the  plaintiff.  Field,  BMcoe,  and 
Co. 

Solicitors  for  the  defendant,  Geare,  Smi,  and 
Peate.  t 


V/ 


June  21,  23,  (vnd  July  12, 1884.  , ;' 

(Before  Brett,  M.B.,  BowsN  and  Far,  LJ^J.) 
The   Plvxstxai)  Distkict    Local  Boaxd  v. 
Spackhan.  (a) 

Metropolis — Metropolit  Management  Amendment 
Act  1862  (25  *  26  Viet.  e.  102),  ».  76—"  General 
line  of  buHdingi" — "Bedded  br/  the  super- 
intending architect  of  the  Metrc^litan  Board  of 
Works  " — Jurisdiction  of  magistrate — Architedfs 
decision. 

By  the  75<7t  section  of  the  Metropolit  Management 
Amendment  Act  1862  (26  ^  26  Viet.  e.  102)  it  is 
provided  that  "  no  building,  structure,  or  erection 
shall,  wiOiout  the  consent  in  writing  of  the 
Meltvpolitan  Board  of  Works,  be  erected  Myond 
the  general  line  of  buildings  in  any  street,  place, 
or  row  of  houses  in  which  the  sa/me  is  sittuUe,  in 
case  the  distance  of  «ue&  It'ne  cf  buildings  from 
the  highwav  does  not  exceed  fifly  feei,  or  within 
fifty  feet  of  the  highway  where  the  distance  of 
the  line  of  buildings  therefrom  amounts  to  or 
exceeds  fifly  feet,  ....  sudi  general  line  of 
b'Aldings  to  he  decided  by  the  superintending 
architect  to  the  Metropolitan  Board  qf  Works  for 
the  time  being;"  and  in  case  any  building,  §fe., 
be  erected  without  the  consent  of  the  board,  com- 
plaint is  to  be  made  to  a  justice,  and  "if  the 
said  complaint  shall  be  proved  to  the  satisfaction 
of  the  justice,"  he  shaumaJce  an  order  directing 
the  deinolition  of  any  sucli,  building,  "  or  so  mttcA 
thereof  as  may  be  beyoTtd  the  said  general  line  so 
fixed  as  aforesaid." 

S.,  the  owner  of  a  hotise  in  the  Sighrroad,  Lee, 
Kent,  the  frontage  of  which  did  not  exceed  fifty 
fed  in  dmance  from  the  said  road,  without  ob- 
taining the  consent  of  the  Metropolitan  Board 
of  Works,  commenced  to  erect  a  building  extend- 
ing the  frontage  of  the  house  to  the  road.  Subse- 
quenUy  the  superintending  architect  of  the 
MelropolUan  Board  of  Works  for  th^  time  being 
fi»ed  the  general  line  of  buildvngs,  nf  which  8.  s 
%oi(«e  formed  part,  in  such  a  position  that  8.'s 
tiew  buildina  projected  beyond  it,  although  it  did 
not  extend  beyond  the  line  of  a  stable,  chapel, 
and  shops  dlmtting  on  the  same  road,  eoMt  and 
west  of  me  ends  of  tht  general  line  of  buildings 
fiaied  as  aforesaid,      

(a)  Bepotted  b;  A.  A.  HOFKna,  Eat.^^kiTl«ter«t-I«w. 
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Held,  }yy  Boteen  and  Fry,  LJJ.  (dUsentiente  Brett, 
M.B.),  on  a  ease  stated  &»  a  metropolitan  polite 
magistrate,  that,  on  the  hearing  of  a  summons 
for  a  breach  of  the  75th  section  of  the  Metropolis 
Management  Ame^idment  Act  1862  (25  »  26 
e.  102),  the  magistrate  is  bound  hy  the  architect's 
eertifieate  as  conclusive,  and  Aa«  no  jurisdiction  to 
consider  for  himself  what  is  the  general  line  of 

.    buildings. 

Judgment  of  the  Queen's  Bench  JDtcision  (50  L.  T. 
Bm>.  N.8.  690)  affirmed. 

The  Vestry  of  St.  George's,  Hanover-square,  if. 
Sparrow  (10  L.  T.  Sep.  N.S.504;U  C.  B.  N.  8. 
209),  and  Simpson  v.  Smith  (24  L.  T.  Bep.  N.  8. 
100 ;  L.  Bep.  6  C.  P.  87),  disapproved. 

Banman  v.  The  Vestry  of  St.  Pancras  (Ir.  Bep. 
2  Q.  B.  528)  approved. 

This  was  an  appeal  from  a  judgment  of  Lord 
Coleridge,  C.J.,  Stephen  and  Mathew,  JJ., 
reported  50  L.  T.  Rep.  N.  S.  690. 

A  case  had  been  stated  for  the  opinion  of  the 
High  Court  of  Justice  by  Robert  Henry  Bullock 
Marsham,  Esq.,  one  of  the  magistrates  of  the 
police  courts  of  the  metropolis,  sitting  for  the 
district  of  Greenwich,  in  the  county  of  Kent,  in 
accordance  with  the  statute  20  di  21  Vict.  c.  43, 
and  the  Summary  Jurisdiction  Act  1879  (42  &  43 
Vict.  c.  49),  the  facts  thereof  being,  so  far  ae 
material,  as  follows  : — 

On  the  9th  March  1883  a  summons  was  issued 
in  the  Greenwich  Police  Court,  on  the  prosecution 
of  Francis  Freeman  Thorne,  a  surveyor  and 
oflBcer  of  the  Plumstead  District  Board  of  Works, 
against  Arthur  John  Spackman,  of  8,  Newton- 
terrace,  High-road,  Lee,  in  the  county  of  Kent, 
for  that  on  the  15th  Jan.  1883,  and  on  divers 
other  days,  be  unlawfully  did  erect  or  raise  a 
building,  structure,  or  erection  in  or  on  the  north 
side  of  a  certain  street^lace,  or  row  of  houses, 
called  Newton-terrace,  High-road,  Lee,  aforesaid, 
and  adjoining  or  forming  part  of  the  premises 
known  as  No.  7,  Newton-terrace,  aforesaid,  of 
which  he  was  the  owner,  without  the  consent  in 
writing  of  the  Metropolitan  Board  of  Works,  and 
beyond  the  general  line  of  buildings  in  such 
street,  place,  or  row  of  houses  as  decided  by  the 
superintending  architect  to  the  Metropolitan 
Board  of  Works  for  the  time  being,  contrary  to 
the  75th  section  of  the  Metropolis  Management 
Amendment  Act  1862  (25  &  26  Vict.  c.  102). 

On  the  hearing  of  the  summons,  on  the  30th 
March  1883,  the  following  facts  were  either  proved 
or  admitted : 

The  defendant  was  the  owner  of  the  house  and 
premises.  No.  7,  Newton-terrace,  mentioned  in 
the  said  summons.  The  said  house  forms  one  of 
a  terrace  of  nine  houses,  seven  of  which  belong  to 
ihe  defendant,  in  the  High-road,  Lee,  known  as 
Newton-terrace.  The  frontage  of  the  said  house 
mentioned  in  the  said  summons,  as  well  as  the 
line  of  frontage  of  the  other  houses  of  the 
terrace,  does  not  exceed  fifty  feet  in  distance  from 
the  said  High-road. 

The  defendant  had,  on  or  about  the  date  men- 
tioned in  the  said  summons,  without  obtaining  the 
consent  of  the  Metropolitan  Board  of  Works 
(which  consent  had  in  fact  been  refused),  com- 
menced to  erect,  and  had  proceeded  with  the 
erection  of,  a  building  upon  the  forecourt  of 
No.  7,  Newton-terrace,  aforesaid,  thereby  extend- 
ing the  frontage  of  that  house  to  the  B!igh-road. 


The  complainant  thereupon  wrote  a  letter  to  the 
defendant  requiring  him  to  desist  from  the  said 
erection.  The  deiendant  replied  declining;  to  do 
BO,  and  on  the  22nd  Feb.  1883  the  compuunant 
again  wrote,  threatening  proceedings  against  the 
defendant  as  soon  as  his  board  should  hsTe 
obtained  the  certificate  of  the  superintending' 
architect  of  the  Metropolitan  Boanl  of  Works, 
deciding  the  position  of  the  general  line  of  bnild- 
ings  of  whicn  the  said  premises  formed  part,  in 
accordance  with  the  75th  section  of  the  Metropolis 
Management  Amendment  Act  1862. 

On  the  15th  Feb.  1883  the  complainant,  repre* 
seating  hia  said  board,  and  the  defendant  both 
attended  by  appointment  before  Mr.  Georsa 
VuUiamy,  tne  superintending  architect  of  ue 
Metropolitan  Board  of  Works,  and  were  both 
heard  by  him  with  reference  to  the  position  of 
the  said  line  of  buildings,  and  afterwards  the  said 
Mr.  George  Vulliamy  published  his  certificate 
with  a  plan  thereto  attached.  [The  certificate 
and  plan  were  annexed  to  the  case.] 

Upon  the  south-east  comer  of  the  ground, 
abutting  on  the  High-road  at  the  west  of  the 
said  plan,  but  not  indicated  thereon,  is  a  wooden 
structure  on  brick  foundations,  consisting  of  » 
stable  with  a  coach-house  and  dwelling-rorans 
above,  and  used  by  the  occupiers  of  Hunt 
Lodge.  This  stable  is  at  the  spot  at  which  the 
general  line  of  buildings  laid  down  by  the  said 
certificate  ends,  and  is  the  only  building  between 
that  spot  and  the  grounds  of  Hurst  Lodge,  which 
extend  for  a  considerable  distance  a^ng  the 
High-road)  and  the  building,  which  is  an  old 
building,  projects  as  much  as  the  defendant's  new 
building  does.  To  the  east  of  the  spot  for  which 
the  superintending  architect  has  proposed  to  lay 
down  a  general  line  there  is  a  chapel,  shown  on 
the  plan,  which  abuts  on  the  High-road,  uid  . 
projects  in  front  of  the  building  line  laid  down 
as  much  a3  the  defendant's  new  building  does, 
and  immediately  to  the  east  of  the  chapel  is  a  row 
of  twenty  houses  and  shops,  aU  of  which  abut  on 
the  High-road. 

The  erection  put  up  by  the  defendant  in  front 
of  No.  7,  Newton-terrace  aforesaid,  extended  con- 
siderably beyond  the  general  line  of  buildings  as 
fixed  by  the  said  architect  in  his  certificate,  bub 
not  beyond  the  line  of  the  stable,  chapel,  and 
shops  before  mentioned. 

It  was  contended  by  the  counsel  who  appeared 
for  the  complainant :  (1)  That  the  position  of 
the  general  line  of  buildings,  within  the 
meaning  of  the  75th  section  of  the  Metropolis 
Management  Amendment  Act  186*2,  was  the 
line  fixed  and  decided  to  be  such  by  the 
superintending  architect,,  and  that  it  was  not 
open  to  the  magistrate  for  the  purpose  of  de- 
ciding  the  question  raised  by  the  said  summons, 
and  by  way  of  reviewing  the  said  architect's 
decision,  to  draw  any  new  line  of  buildings,  or  to 
alter  or  re-define  the  line  fixed  by  himji  (2)  that, 
in  the  event  of  the  magistrate  deciding  that  it 
was  open  to  him  to  review,  and  determining  to 
review  the  said  architect's  decision,  the  "  general 
line  of  buildings,"  within  the  meaning  of  the 
said  section,  did  not  mean  the  general  line  of 
buildings  of  all  the  houses  on  the  north  side  of 
the  High-road,  Lee,  but  meant  the  line  of  the 
buildings  forming  Newton  -  terrace,  or  of  the 
houses  between  Brandram-road  and  Belg^ve- 
villas,  or,  at  most,  of  the  houses  between  mand- 
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Tam-road  and  the  bonndaTy  of  Hnrst  Lodge, 
indicated  on  the  said  plan  ;  and  that  he  was 
bound,  as  a  matter  of  law,  to  confine  his  attention 
to  the  said  limited  portions  of  the  High-road,  and 
could  not  take  into  consideration  the  buildings 
«ast  and  west  of  the  said  portions. 

It  was  argued  on  the  part  of  the  defendant  by 
the  counsel  representing  him  that  the  magistrate 
was  bound,  before  deciding  the  said  summons 
adversely  to  the  defendant,  to  determine  for  him- 
self the  said  general  line  of  buildings,  and  to  find, 
as  a  fact,  what  was  the  position  of  the  general 
line  of  buildings  of  the  said  High-road  at  and 
about  the  part  where  the  defendant's  building 
was,  and  that  he  ought  not  to  convict  the  defen- 
dant or  order  the  demolition  of  his  building 
nnless  it  was,  in  his  opinion,  as  well  as  in  that  of 
the  superintending  architect,  beyond  the  general 
line  of  building,  and  he  referred  to  the  case  of 
8imp»on  V.  Bmilh  (24  L.  T.  Bep.  N.  8.  100; 
li.  Eep.  6  C.  P.  87)  on  the  point. 

The  defendant  further  contended  that  the 
buildings  to  the  east  and  west  of  the  particular 
part  to  which  the  certificate  of  the  architect 
applied  ought  to  be  taken  into  consideration  in 
deciding  on  the  general  line,  and  that  the  line  a« 
laid  down  by  the  architect  was  not  a  general  line, 
but  a  particular  line  arrived  at  by  sdecting  just 
that  portion  of  the  road  at  which  the  buildings 
for  the  time  being  happened  to  stand  back,  and 
that  the  magistrate  was  not  bound,  as  a  matter 
of  law,  to  confine  his  attention  to  the  limited 
portion  of  the  road  suggested  by  the  complainant, 
and  that,  on  the  contrary,  if  it  was  a  question  of 
law  and  not  one  of  fact,  he  was  bound,  as  a 
matter  of  law,  to  take  into  consideration  the 
buildings  east  and  west. 

The  magistrate  decided  against  the  complainant, 
and  in  favour  of  the  defendant's  contention  upon 
both  points  of  law,  thinking  the  case  of  Simpson 
T.  Smith  applicable,  and  the  other  question  to 
be  one  of  fact,  and  that  he  was  not  bound, 
as  matter  of  law,  to  confine  his  attention  to  the 
portions  of  the  road  suggested  by  the  com- 
plainant, and  he  adjourned  the  hearing  to  allow 
of  his  visiting  the  premises  and  deciding  for 
himself  the  true  position  of  the  general  line  of 
buildings,  and  whether  it  was  necessary  to  take 
into  consideration  the  other  buildings  in  order  to 
arrive  at  a  general  line. 

After  personally  visiting  the  locality  of  the  said 
premises  the  magistrate  gave  his  decision  that  the 
general  line  of  buildings,  as  defined  by  the  said 
architect,  was  not  the  trne  general  line  of 
buildings  in  the  street,  place,  or  row  of  houses  in 
which  the  defendant's  building  was  situate,  and 
held  that  it  wiis  necessary,  as  contended  by  the 
defendant,  in  order  to  arrive  at  a  general  line,  to 
take  into  consideration  the  position  of  the  said 
stable  or  of  the  other  buildings  to  the  east  of  Bran- 
dram-road  above  mentioned,  or  of  all  of  them, 
and  after  full  consideration  of  all  the  facts  decided 
that  the  defendant  had  not  built  beyond  the  true 
general  line  of  buildings,  but  stated  that,  had  he 
confined  his  attention  to  the  houses  forming 
Newton-terrace,  or  to  the  houses  between  Bran- 
dram-road  and  Belgrave-villas,  or  between  Bran- 
dram-road  and  the  boundary  of  Hurst  Lodge,  his 
decision  would  have  been  the  same  as  that  of  the 
said  architect,  there  being  no  question  whatever 
that  in  that  particular  nosition  no  building  pro- 
jects beyond  the  line  laia  down  by  the  architect ; 


but  in  his  opinion,  after  viewing  the  spot,  there 
was  no  ground,  in  fact,  for  selecting  that  portion 
of  the  road,  and  laying  down  a  special  line  for  it, 
and  he  therefore  dismissed  the  summons,  subject, 
however,  to  the  opinion  of  the  High  Court  upon 
the  case. 

The  magistrate  also  found,  as  a  fact,  that  if  th« 
true  position  of  the  general  line  was  a  question  of 
fact  for  him,  the  defendant's  building  did  not 
project  beyond  it. 

The  questions  for  the  opinion  of  the  court  were : 
1.  Whether  the  magistrate  was  bound  by  the 
architect's  certificate  as  conchuive,  or  ought,  as 
he  did,  to  have  considered  for  himself  what  the 
true  general  line  of  building  was.  2.  Whether 
he  was  bound,  as  a  matter  of  law,  in  con- 
sidering the  general  line  of  buildings,  to  con- 
fine his  attention  to  the  portions  of  the  r<>ad 
suggested  by  the  complainant ;  and  if  on  either . 
question  his  decision  was  in  the  opinion  of  the 
court  wrong,  the  defendant  was  to  stand  convicted, 
and  the  magistrate  was,  on  the  case  being 
remitted  to  him  for  the  pui^ge,  to  make  all 
further  necessary  orders  on  the  application  of  the 
complainants  for  the  demolition  of  the  said 
building ;  but  if  the  court,  on  the  contrary,  was  of 
opinion  that  on  both  the  points  of  law  his  decision 
was  correct,  the  order  dismissing  the  summons 
was  to  be  confirmed. 

The  learned  judges  of  the  Divisional  Court  held 
that  the  magistrate  was  bound  by  the  architect's 
certificate  as  conclusive. 

The  defendant  appealed.  . 

The  statute  25  &  26  Viet.  c.  102,  s.  75,  after 
repealing  18  &  19  Vict.  c.  120,  s.  143,  and  7  Geo. 
4,  c- 142,  s.  140,  proceeds  to  enact  in  lieu  thereof : 

That  no  building,  atmctnre,  or  erection  sball,  withoat 
the  oonBent  in  writing'  of  the  Metropolitan  Boud  of 
Worki,  be  ereoted  beyond  the  general  line  o(  bnildingt 
in  any  street,  plaoe,  or  row  of  hooiei  in  which  the  i&me 
is  situate,  in  case  the  distance  of  snch  line  of  buildings 
from  the  highway  does  not  exceed  fifty  feet,  or  withid 
fifty  feet  of  the  highway  when  the  distance  of  the  line 
of  Dnlldings  therefrom  amonnts  to  or  exceeds  fifty  feet, 
Botwithstanding  there  being  gardens  or  vacant  spaces 
between  the  line  of  buildings  and  the  highway,  snab 

general  line  of  buildings  to  be  decided  by.  the  snperin- 
snding  architect  to  the  Metropolitan  Board  of  Works 
for  the  time  being,  and  in  case  any  building,  strnctore, 
or  erection  be  ereoted,  or  be  begnn  to  be  ereoted  or  raised, 
without  such  consent  or  contrary  to  the  terms  or  con- 
ditions on  which  the  same  may  have  been  granted,  it  shall 
be  lawful  for  the  vestry  of  the  pariah,  or  the  board  of 
works  for  the  district  in  which  such  building  or  erection 
ia  sitnate,  to  cause  to  be  made  complaint  thereof  before  a 
jnstiois  of  the  peace;  who  shall  thereupon  issue  a  Btunmonii 
requiring  the  owner  or  oo<!Upier  of  l^e  premises,  or  the 
builder  or  person,  enga^d  in  any  work  contrary  to  this 
enactment,  to  appear  at  a  time  and  place  to  be  stated  in 
the  suDimons  u>  answer  such  complaint ;  and  if  at  the 
time  and  place  appointed  in  such  summons  the  said  oom- 

glaint  shall  be  proved  to  the  satisfaction  of  the  justice 
efore  whom  the  same  shall  be  heard,  snoh  justice  shall 
make  an  order  in  writing  on  snch  owner  or  ooimpier, 
builder,  or  person,  directing  the  demolition  of  any  ifuoh 
building  or  ereotion,  or  so  much  thereof  as  may  be  beyond 
the  said  general  line  so  fixed  as  aforesaid,  within  snch 
time  as  such  justice  shall  consider  reasonable,  and  shall 
also  make  an  order  for  the  payment  of  the  costs  incurred 
up  to  the  time  of  hearing    .... 

Charles,  Q.C.  and  Ghannell  for  the  appellant 
Spackman. — ^The  magistrate  was  not  bound  to 
accept  the  certificate  of  the  superintending  archi- 
tect of  the  Metropolitan  Board  of  Works  as  con- 
clusive. The  point  was  decided  in  St.  Oeorge'*, 
Hanov&r-sqiiare,  v.  Sparrow  (10  L.  T.  B«p.  N,  B. 
504;  16  C.  B.  N.  S.  209)  and  in  Simpsou  v.  Smiik- 
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(24  L.  T.  Eep.  N.  S.  100;  L.  Eep.  6  C.  P.  87) ; 
though  it  is  true  that  a  contrary  opinion  was  ex- 
preswd  in 

Bavmmn  t.  The  Vutry   of  Bt.  Panero*,  L.  Bep. 
2  Q.  B.  528. 

The  complaint  mnst  be  proved  to  the  satisfaction 
of  the  magistrate,  upon  the  hearing;  there  is 
no  provision  obligjing  the  superintending  archi- 
tect to  hear  the  parties,  and,  it  his  certificate  is  to 
bind  the  magistrates,  the  defendant  may  be  con- 
victed withont  even  having  been  heard.  They 
also  cited 

Cooper  T.  Wandsvmrth  Local  Board,  8  L.  T.  B«p. 

SN  8.878;  UC.  B.  M.  8. 180; 
Wandtworth  r.  HM,  19   L.  T.  Bep.  N.  8.  6il; 

L.  Bep.  4  C.  P.  85; 
Paddington  r.  Snow,  45  L.  T.  Bep.  N.  3.  475. 

WmU,  Q.C.  and  /.  L.  WaUvn  for  the  respon- 
.  dent. — The  general  line  is  for  the  superintending 
architect  to  decide ;  and  at  the  hearing  before  the 
magistrate  that  general  line  is  to  be  considered 
as  "  80  fixed  as  aforesaid,"  that  is,  fixed  bv  the 
architect.  It  is  clear  that  in  the  contemplation 
of  the  section  the  magistrate  is  not  to  go  behind 
the  architect's  decision.    They  referred  to 

45  &  46  Viot.  0. 14,  i.  9. 

Ttar  T.  Fretbody,  4  0.  B.  N.  S.  228. 

Cur.  adv.  vult. 

July  12. — Bbktt,  M.R.  —  In  this  case  there 
arises  an  extremely  difiicult  question,  and  one  on 
which  there  has  been  much  difference  of  opinion. 
A  sammons  was  taken  out  against  the  appellant 
Spackman  for  erecting  a  building  beyond  the 
gereral  line  of  bnildings  in  the  street  in  which 
the  building  was.  The  superintending  architect 
of  the  Metropolitan  Board  of  Works  had  given 
his  certificate  as  to  what  was  the  general  line  of 
buildings  in  the  street,  but  the  magistrate  saw 
the  street  and  came  to  the  conclusion  that  the 

Seneral  line  was  not  as  certified.  He  therefore 
eclined  to  make  an  order  that  the  bnOding 
should  be  pulled  down.  It  is  said  on  behalf  (3 
the  respondents  that  the  certificate  was  con- 
clusive, and  that  the  magistrate  had  no  jnris- 
diction  to  enter  upon  the  <][neBtion  as  to  what 
was  the  general  line  of  buildmgs,  but  was  bound 
to  ntake  the  order  if,  as  a  fact,  the  buUding  in 
question  was  beyond  the  certified  line.  It  is 
difficnlt  to  express  the  importance  of  the  con- 
siderations arising  upon  this  contention.  A  man 
builds  a  house  on  his  own  land  and  at  his  own 
cost  on  a  spot  adjoining  a  street. .  It  may  be-  that 
everyone  who  sees -it  would  say  that  he  had  not 
built  beyond  the  line,  and  had  not  contravened 
the  real  object  of  the  statute.  It  may  be  that 
the  architect  may  certify  that  he  has  done  so,  the 
architect  taking  a  too  strictly  mathematical  view, 
and  even  acknowledging  that  his  view  is  a  purely 
professional  one ;  and  yet  it  is  said  that  the  owner 
IS  to  be  forced  to  pull  the  building  down ;  and 
even  though  the  architect  has  made  a  mistake, 
the  legal  tribunal  before  which  the  matter  comes 
is  bound  to  make  an  order  to  do  this  monstrous 
injustice.  It  may  be  that  this  is  the  law.  It  may 
be  that  we  shall  have  to  come  to  the  conclusion 
that  the  Legislature  has  inadvertently  committed 
this  great  injustice,  but  at  the  outset  my  mind 
revolts  against  such  an  interpretation  of  the 
statute,  and  struggles  against  such  a  conclusion. 
The  matter  depends  upon  sect.  75  of  the  Metro- 
polis Management  Amendment  Act  1862.  Without 


doubt,  the  words  of  the  section  are  capable  of  the 
strict  construction  contended  for — I  sav  are 
capable  of  it ;  but  in  1864  Erie,  C.J.  and  Willes, 
Byles,  and  Keating,  JJ.,  after  fully  considering 
the  matter,  acted  on  this  rule  of  construction : — 
If  the  words  of  an  Act  of  Parliament,  although 
capable  of  an  interpretation  wliich  would  work 
manifest  injustice,  can  possibly,  within  the 
bounds  of  a  grammatical  and  reasonable  con* 
struction,  be  otherwise  constmed,  then  the 
court  ought  not  tO  attribute  to  the  Lc^^latora 
what  is  a  clear,  manifest,  and  gross  injustice. 
Those  learned  judges  that  I  have  named,  actinjg 
on  this  prin'siple,  gave  an  interpretation  to  this 
section.  The  section  then  came  before  the  Coart 
of  Queen's  Bench,  of  which  Cockbum,  L.C.J.  was 
a  member,  and  the  opinion  of  the  Court  of 
Common  Pleas  was  dissented  from.  Aft^wards 
the  same  question  came  again  before  the  Court  of 
Common  Fleas,  the  court  consisting  of  WSIes, 
Keating,  JJ.,  and  myself.  Nothing  has  been 
urged  iu  the  argument  of  this  case  which  was  not 
urged  before  us  then;  we  had  before  ns  tiw 
remarks  of  the  Lord  Chief  Justice  in  the  case  in 
the  Queen's  Bench,  and  we  most  anxiously  con- 
sidered them ;  we  considered  carefully  the  words 
of  the  statute,  and  we  gave  a  deliberate  judgment 
that  the  Legislature  did  not  mean  to  destroy  the 
value  of  a  man's  own  money  expended  on  his  own 
property  without  the  usual  safeguards.  I  think 
it  is  impossible  to  suppose  that  the  Legislature 
intendea  to  make  a  smgle  person  the  sole  arbi- 
trator of  a  man's  right  of  property  in  his  own 
land.  I  think  it  is  inconceivable  that  this  should 
be  so  when  we  know  in  what  trivial  cases  there 
is  an  appeal  from  one  court  of  justice  to  another. 
Looking  through  the  Act,  I  can  find  no  prorisicHi 
that  the  architect  must  even  hear  either  party  or 
any  eviden3e  before  giving  his  certificate.  I  can 
see  no  answer  to  the  objection  that,  after  a  man 
has  built  his  own  house  on  his  own  land  at  hia 
own  cost,  an  architect  sitting  in  his  own  room, 
without  even  hearing  the  parties  or  seeing  the 
property,  may  make  an  order  so  that  all  that  has 
been  done  must  be  pulled  down  and  destroyed.  I 
think  it  is  begging  the  question  to  say  that  the 
result  of  upholdine  this  decision  will  be  to  make 
the  architect  an  arbitrator ;  there  is  really  nothing 
in  the  Act  to  make  him  so.  I  do  not  wish  to  go 
through  the  arguments  again,  I  indorse  the  judg- 
ment of  Willes,  J.  What  is  the  line  of  bnildings 
is  a  reality,  a  fact.  How  is  it  to  be  determined  ? 
Let  ns  suppose  a  road  in  which  there  are  no 
houses.  Two  or  three  first  owners  build  their 
houses  back  from  the  road.    The  architect  may 

five  his  certificate  after  the  next  owner  has  built 
is  house,  and  he  may  be  obliged  to  put  it  back, 
and  then  the  architect  may  change  his  mind,  and 
in  the  next  case  may  give  a  certificate  of  an 
altogether  different  line  of  buildings.  It  is  said 
that  he  is  more  competent  than  the  magistrate  to 
decide  this  question ;  yet  it  is  admitted  that  as  to 
all  other  points  that  may  be  raised  the  magistrate 
may  decide,  but  not  as  to  this  one.  I  am  boond 
to  state  what  is  my  strong  conviction  on  this  sub- 
ject, and  it  is  this — that  according  to  the  decision 
of  the  Divisional  Court  clear  and  gross  injustice 
is  done.  In  my  opinion  the  true  constmctimi  <^ 
the  75th  section  is  to  give  power  to  the  architect 
to  decide,  but  not  to  prevent  the  magistrate  from 
saying  that  his  decision  is  unjust.  I  tho^ifbre 
think  that  this  appeal  should  be  allowed.^ ^^T^ 
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Fbt,  L.J. — The  judgment  which  I  am  aboat  to 
read  is  that  of  myself  and  Bowen,  L.J.  The 
questions  in  this  case,  which  has  been  stated  by  a 
metropolitan  mag^trate,  arise  on  the  construction 
of  the  76th  section  of  the  statute  25  k  26  Vict. 
c.  102,  which  deals  with  the  general  line  of  build- 
ings in  the  streets  and  other  places  in  the 
metropolis.  The  first  question  stated  hj  the 
magistrate  is,  whether  he  ia  bound  by  the 
architect's  certificate  as  conclusive,  or  ought  to 
have  considered  for  himself  what  the  true  general 
line  of  buildings  was.  This  is  a  point  which  has 
been  several  times  before  the  courts  prior  to  the 
decision  now  under  appeal,  and  which  has  elicited 
»  great  diversity  of  opinion.  In  the  case  of  8i. 
George's  v.  Sparrow  (uii  »uj».)  and  Wwndtworth  ▼. 
Had  (uii  tup.)  eminent  judges  of  the  Court  of 
Common  Pleas  expressed  an  opinion  that  the 
certificate  of  the  architect  was  not  binding  on 
the  justice,  and  in  the  case  of  Simpton  v.  Smith 
(te6»  tnp.)  the  court  decided  the  question  in 
accordance  with  their  previously  expressed 
opinion.  But  on  the  other  hand,  in  the  case  of 
JBauman  v.  St.  Fanerae,  Lord  Cockbum,  C.J.  and 
Mellor,  J.  criticised  the  case  of  St.  Qeorge'e  v. 
Sparrow,  and  expressed  the  opinion  that  the  certi- 
ficate of  the  architect  was  fanal  and  binding  on 
the  justice.  In  such  a  diversity  of  opinion  on 
the   point    in   controversy,  we    think   that   the 

Sueen's  Bench  Division  werti  right  in  considering 
lat  they  were  not  precluded  by  authority  from 
determining  the  question  on  its  merits.  We  shall 
pursue  the  same  course,  not  regardless  of  the 
views  enunciated  by  the  various  judges  who  have 
expressed  their  opinions,  but  supported  by  remem- 
berine  that  in  our  conclusion,  whatever  it  may  be, 
though  we  must  differ  from  some  g^eat  authori- 
ties, we  must  also  be  in  accordance  with  others. 
Before  proceeding  to  the  section  in  question  it  .is 
desirable  to  observe  that  a  general  scheme  for 
regulating  the  buildings  in  the  metropolis  was 
introduced  by  the  Act  of  1865  (18  &  19  Vict. 
c.  120) ;  that  that  Act  laid  down  certain  general 
rnles^  as  to  buildings,  and  created  a  body  of 
district  surveyors  to  give  effect  to  these  rules ; 
that  it  placed  the  Metropolitan  Board  in  a  certain 
position  of  headshipk.  over  the  district  boards 
(sect.  56  et  teg.) ;  that  it  required  the  Metropo- 
litan Board  to  ap)point  an  officer,  termed  a  Buperm- 
tendent  architect  of  metropolitan  buildings 
(sect.  _  62),  to  whom  (unless  otherwise  orderM) 
the  district  surveyors  were  to  make  returns,  and 
who  was  to  exercise  a  supervision  over  the  pro- 
ceedings of  the  district  surveyors,  and  to  receive 
from  them  the  fees  paid  to  them  (sects.  54  and  65) ; 
and  that  his  signature,  countersigned  by  the 
chairman,  was  made  the  proper  evidence  of  the 
board's  approval  of  any  plans  or  particulars 
(sect.  58).  Lastly,  sect.  143  enabled  any  vestry 
or  district  board  to  pull  down  any  buildings 
which  projected  beyond  the  regular  line  of  build- 
ings, leaving  the  c|nestion  what  was  such  regular 
line  to  be  determmed,  if  necessary,  by  a  jury,  on 
an  action  of  trespass  brought  by  the  building 
owner  against  the  board.  In  1862  the  Act  in 
question  was  passed  for  the  amendment  of  the 
Act  of  1855.  The  75th  section  repealed  the  143rd 
section  of  the  Act  of  1865,  and  also  the  provision 
of  an  earlier  Act  with  regard  to  one  particular 
road  in  the  metropolis,  and  then  proceeded  to 
deal  with  two  distinct  cases :  first,  the  case  of  a 
person  building  beyond  the  general  line,  in  case  i 


the  distance  of  such  line  of  buildings  from  the 
highway  does  not  exceed  fifty  feet ;  and,  secondly, 
the  case  of  a  person  building  within  fifty  feet  of 
the  highway  where  the  distance  of  the  line  of 
buildings  therefrom  amounts  to  or  exceeds  fifty 
feet.    As    the    present    question    arises  on  the 
former  of  these  cases,  we  may  omit  bo  much  of 
the  section  as  deals  with  the  second  case,  and 
then  the  enacting  words  will  be  as  follows  :  "  No 
building,  structure,  or  erection  shall,  without  the 
consent  in  writing  of  the  Metropolitan  Board  of 
Works,  be  erected  beyond  the  general  line  of 
buildings  in  any  street,  place,  or  row  of  houses  in 
which  the  same  is  situate,  in  case  the  distance  of 
such  live  of  buildings  from  the  highway  does  not 
exceed  fifty  feet,  such  general  line  of  buildings 
to  be  decided  by  the  superintending  architect  to 
the  Metropolitan  Board  of  Works  for  the  time 
being,  and  in  case  any  building,  Bimctnre,  or 
erection  be  erected,  or  be  begun  to  be  erected  or 
raised,  without  such  consent,  or  contrary  to  the 
terms  and  conditions  on  which  the  same  may  have 
been  granted,  it  shall  be  lawful  for  the  vestry  of 
the  parish,  or  the  board  of  works  for  the  district 
in  which  such  building  or  erection  is  situate,  to 
cause  to   be  made  .  complaint  thereof    before  a 
justice  of  the  peace,  who  shall  thereupon  issue  a 
summons,  reauiring  the  owner  or  occupier  of  the 
premises,  or  tne  builder,  or  person  engaged  in  any- 
work  contrary  to  this  enactment,  to  appear  at  a 
time  and  place  to  be  stated  in  the  summons,  to 
answer  such  complaint;  and  if  at  the  time  and 
place  appointed  iii  snch  summons  the  said  com- 
plaint shall  be  proved  to  the  satisfaction  of  the 
justice  before  wnom  the  same  shall   be   heard, 
such  justice  shall  make  an  order  in  writing  on 
such    owner    or    occupier,    builder,    or    person, 
directing  the  demolition  of  any  such  building  or 
erection,  or  so  much  thereof  as  may  be  beyond 
the    said    general   line    so    fixed    as    aforesaid,, 
within    such    time   as    snch   justice  shall  con- 
sider    reasonable."      It    appears    to    us    that 
one    line   only    is    spoken   of    throughout   this 
section — namely,  the  general  line  of  buildings; 
that,  as  regards  each  case  under  discussion,  one 
decision  of  that  line  only  is  referred  to — namely, 
the  decision  of  the  architect — and  that  decision  is. 
to  be  valid  for  all  the  purposes  of  the  section  in 
such   case;    and   the  pointed  reference    to    thia 
decision  of    the  architect  in  the  direction  to  be 
given  by  the  magistrate — namely,  to  pull  down 
the  whole  building,  or  so  much  thereof  as  may  be 
beyond  the  said  general  line  so  fixed  as  aforesaid 
— appears  to  us  to  emphasise  the  proposition  that 
the  decision  or  fixing  of  the  line  by  tne  architect 
is  to  be  adopted  by  the  magistrate  if  the  rest  of 
'the  case  be  made  out  to  his  satisfaction.    If  the 
architect  and  the  magistrate  are  both  to  fix  the 
line,  it  is  conceivable  that  they  may  fix  it  diffe- 
rently.    If  they  fix  it  in  the  same  p'ace  no  ques- 
tion can  arise ;  but  if  they  should  fix  it  differently 
one  or  other  of  two  cases  must  occur:   If  tha 
architect's  line  be  in  advance  of  the  magistrate's, 
the  magistrate  cannot  act  on  his  judgment  and 
order  the  demolition  of  so  much  of  the  building 
as  is  in  excess  of  his  line — ^he  can  order  only  so. 
much  as  is  in  excess  of  the  architect's.    If,  on  the 
other  hand,  the  magistrate's  line  be  in  .advance  of 
the  architect's,  then,  according  to  the  contention 
of  the  appellants,  the  magistrate  can  order  only 
so  much  of  the  building  to  be  pulled  down  as  ia  . 
beyond  his  own  line,  whereas  the  statute  speaks 
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of  the  demolition  of  so  much  of  the  building  as  } 
may  be  beyond  the  said  s^eneral  line  as  fixed  by 
the  architect.  These  observations  seem  to  ns  to 
show  that  the  statute  not  only  contemplated  only 
one  line,  bnt  only  one  decision  as  to  that  one  line 
in  each  particular  case  in  controversy  before  the 
justice.  It  appears  to  us  that  there  is  nothing 
unreasonable  or  improbable  iu  the  conclusion 
that  the  power  of  finally  determining  this  line 
should  be  vested  in  the  superintending  architect 
of  the  Metropolitan  Board.  He  is,  as  yre  have 
already  shown,  an  o£Bcer  filling  a  responsible 
position  under  the  Metropolitan  Board ;  that  board 
13  itself  entrusted  with  large  powers  of  superin- 
tendence over  the  metropolis  and  over  the  vestries 
and  districts.  The  question  t-o  be  determined  is 
one  of  a  technical  character,  on  which  the  Leffis- 
lacure  might  think  an  architect  aa  good  a  judge 
as  a  magistrate,  and  it  may  have  been  thoight 
that  such  a  reference  was  more  likely  to  secure 
uniformity  of  decision  than  leaving  the  question 
open  to  each  magistrate  before  whom  it  taight 
come.  It  seems  to  us  improbable  that  the  Legis- 
lature should  have  contemplated  that  the  same 
line  should  be  twice  decided  in  each  case  between 
the  building  owner  and  the  board,  and  that  each 
decision  should  retain  a  certain  validity,  so  that 
if  the  magistrate's  line  was  behind  the  architect's 
the  architect's  should  govern  the  extent  of 
demolition,  and  if  the  arthitect's  line  was 
behind  the  magistrate's  the  magistrate's  should 
prevail.  The  case  would  have  been  different 
if'  the  second  decision  had  been  pi^nounced 
by  way  of  appeal,  and  the  magistrate  who 
heard  the  appeal  had  been  authorised  to  give 
effect  to  his  decision  by  demolishing  down  to 
the  line  aa  ascertained  by  himself,  which,  as 
already  shown,  is  not  the  case.  It  has  been 
suggested  that  the  Legislature  are  not  likely  to 
have  required  any  proceedings  before  the  magis- 
trate if  this  question  was  not  open  to  his 
decision,  and  if,  to  use  the  language  of  Erie, 
L.O.J.,  he  was  to  act  under  the  command  of  the 
superintending  architect.  But  it  appears  to  us 
that  after  the  architect's  decision  several  ques- 
tions might  arise  and  require  judicial  determi- 
nation. The  magistrate  might  have  to  determine 
(1)  whether  the  building  complained  of  was  a 
building,  structure,  or  erection  within  the  mean- 
ing of  the  Act ;  (2)  whether  the  distance  of  the 
line  of  buildings  from  the  highway  was  less  than 
fifty  feet ;  (3)  whether  the  superintending 
arcnitect  had  fixed  the  gnneral  line  of  buildings 
for  the  case  in  hand ;  (4)  whether  the  Metropolitan 
Board  had  given  any  consent;  (5)  whether  that 
board  had  imposed  any  conditions,  and,  if  so, 
(6)  whether  these  conditions  had  or  had  not  been 
broken;  (7)  whether  the  thing  complained  of  was 
beyond  the  lino  laid  down ;  and  (8)  within  what 
time  it  was  reasonable  that  the  demolition  should 
be  made.  Several  points  have  been  raised  inci- 
dentall^p'  as  to  the  time,  manner,  and  character  of 
the  decision  to  be  given  by  the  magistrate.  The 
case  before  us  is  not  addressed  to  any  question  as 
to  the  validity  or  propriety  of  the  decision  given 
by  the  architect,  but  only  to  the  duty  of  the 
magistrate  to  consider  the  question  for  himself, 
aad  tberefone  these  points  do  not  require  detailed 
discussion  or  final  decision.  It  may  be  enough 
to  oteerve  that,  in  our  opinion,  any  duty  of 
doeiding  the  line  in  question  cast  upon  the 
architect  ought  to  be  performed  by  him  with  a 


due  regard  to  the  interests,  no  less  of  the  bnild- 
ing  owner  than  of  the  public,  both  as  regards  the 
time  when  the  decision  shall  be  given,  and  the 
mode  of  arriving  at  the  decision.  We  cannot 
think  that  the  silence  of  the  statute  on  the  details 
of  the  architect's  procedure  exonerates  him  from 
this  obligation,  and  we  think  tlat  this  obligation 
would  rest  on  him  equally  whether  his  decision 
were  final  or  not,  for,  on  any  construction  of  the 
statute,  his  determination  of  the  line  is  a  matter 
of  moment  to  both  parties,  as  the  magistrate  cam 
never  go  beyond  it.  For  these  reasons,  and  not- 
withstanding the  distrust  which  we  always  feel 
when  differing  from  the  Master  of  the  Bolls,  we 
are  constrained  to  hold  that  the  decision  below  was 
right,  and  that  this  apipeal  should  be  dismissed. 

Appeal  ditmisMed. 

Solicitor  for  the  Board  of  Works,  George 
WhaU. 

Solicitors  for  Spackman,  Shato  and  Son, 
Greenwich. 
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June  20  and,  28, 1884. 
(Before  Bacon,  V.C.) 
Baknes  v.  Southsea  Bailwat  Compakt.  (a) 
Jtaihoay    company — GompuUory    parchate   by— 
"  Houte  " — CotMMtny  taking  part  of  paddock  and 
private  road — Landi  Clausei  Con»olidation  Act 
1845  (8^9  Viet.  c.  18),  «s.  63,  ^2. 
The  owner  of  a  freehold  property  buiU  a  hoti§e 
thereon,  and  laid  out  omatiCental  around  and  a 
garden,  and  surrounded  the  whole  by  a  veaU. 
Immediaiely  to  the  rear  of  the  hoitee  and  garden 
wa*  a  paddock,  by  the  side  of  tohieh  a  private 
roadpatsed,  leading  frmn  the  house  and  through 
double  ornamental  gates  into  a  pttblic  road. 
A  railway  company  gave  notice  to  ^al  for  a  portion 
of  the  paddock  and  private  ivad.     The    owner 
required  them  to  take  ttte  wliole  of  the  property. 
Hdd,  that  the  paddock  formed  part  of  the  "  house  " 
within  the  meaning  of  sect.  92   of  the  Lands 
Cl^ttues  Consolidation  Act  1845,   and  that  the 
company  must  purchase  the  whole  property. 
This   was    a  motion  to  restrain  the  defendant 
company  from  assessing  compensation  in  respect 
of  laud  which  they  proposed  to  take,  and  from 
ti^ng  compulsorily  part  only  of  the  plaintiff's 
property. 

The  plaintiff  was  the  owner  of  a  house  called 
Northumberland  House,  situated  at  Portsea, 
Southampton,  which  he  had  built  upon  a  piece 
of  freehold  land,  590  feet  long  and  95  feet  broad, 
purchased  by  him  in  1874.  The  house,  together 
with  ornamental  ground  in  front  and  a  garden 
behind,  was  surronnded  by  a  wall,  and  a  carriage 
drive  led  from  the  front  of  the  house  into  FeetiiLg- 
road,  which  formed  the  eastern  boundary  of  thb 
property.  To  the  rear  of  the  house,  behind  tlw 
garden,  was  a  paddock  of  pasture  land,  oontaia- 
mg  about  half  an  acre  of  laud.  By  the  side  of 
this  paddock  ran  a  private  road  from  the  rear  at 
the  house,  past  the  garden,  and  leading  through 


(a)  Bepoited  b;  O.  Kacak,  bq., 

Digitized 


dbyXjOogle 


VA.  7,  UBS.] 


.THE  LAW  TIMES. 


[ToLU..  N.S.-7Q3 


Ohax.  Dit.] 


Babkbs  v.  Southssa  Rmltat  Cohfany. 


[Chax.  Dit. 


omunental  doable  gates  into  Seymour-lane, 
which  formed  the  western  bonndary  of  the  pro- 
perty. The  paddock  was  inclosed  by  an  orna- 
mental hedge,  except  where  the  before-mentioned 
wall  formed  one  of  its  bonndaries. 

On  the  22nd  Aug.  1882  the  Southsea  Railway 
Company  served  the  plaintiff  with  notice  to  treat, 
expressing  their  intention  to  take  a  portion  of  the 
paddock  (farthest  away  from  the  hoose),  and  also 
part  of  the  private  road  leading  from  the  house 
mto  Seymonr-.ane,  comprising  in  the  whole  about 
eighteen  perches.  The  effect  of  this  would  be  to 
cut  off  the  plaintiff  from  his  access  to  Seymour- 
lane  on  the  west. 

On  the  8th  Sept.  1882  the  plaintiff  served  a 
counter  notice  upon  the  defendants,  under  sect. 
92  of  the  Lands  Clauses  Consolidation  Act  1845, 
stating  that  the  land  mentioned  in  the  notice  to 
treat  was  part  only  of  his  house  or  buildings,  and 
that  he  was  able  and  willing  to  sell  the  whole  of 
the  land,  buildings,  and  premises,  and  required 
the  company  to  purchase  tlie  whole. 

Nothing  further  was  done  until  the  20th  If  arch 
1884,  when  the  company  gave  notice  of  their 
willingness  to  make  anotner  approach  to  the 
back  of  the  house  from  Seymour-lane,  but  at  a 
different  angle  from  that  made  by  the  former 
road,  and  they  gave  notice  of  their  intention  to 
assess  compensation  money  in  respect  of  the  land 
proposed  to  be  taken. 

The  plaintiff  then  commenced  his  action,  and 
moved  as  above. 

The  plaintiff,  in  his  evidence,  stated  that  the 
paddocK  was  most  necessary  to  the  conveuient 
enjoyment  of  his  house,  and  could  not  be  let  ap<)rt 
from  it ;  that  carts  containing  heary  goods  such 
as  coals,  manure,  furniture,  &c.,  came  up  the 
private  road  from  Seymour-lane;  and  that  the 
proposed  new  approach  offered  by  the  company 
would  nut  be  so  convenient  to  him,  and  no  other 
could  be  made  without  considerable  iniury  to 
the  property.  Evidence  was  adduced  by  the  com- 
pany that  a  road  might  be  made  from  the  back  of 
the  house  into  the  carriage  drive  leading  into 
Festing-road. 

Mcurten,  Q.C.  and  Chadwyck  Healey  for  the 
plaintiff. — By  the  92nd  section  of  the  Lands 
Clauses  Consolidation  Act  1845,  it  is  provided, 
"  That  no  party  shall  at  any  time  be  required  to 
sell  or  convey  to  the  promoters  of  the  under- 
taking a  part  onl^  of  any  house  or  other  building 
or  manufactory,  if  such  party  be  willingand  able 
to  sell  and  convey  the  whole  thereof."  The  ques- 
tion is  whether  the  portion  of  the  paddock  pro- 
posed to  be  taken  bv  the  defendant  company  is 
part  of  the  "  house,  within  the  meaning  of  the 
92nd  section.  If  the  paddock  is  necessary  for 
the  convenient  occupation  of  the  house,  it  will  be 
part  of  the  house  within  that  section,  and  the 
defendant  comrany  must  take  the  whole  property. 
In  Coke  upon  Littleton  (Co.  Litt.  5  a,  5  b)  Lord 
Coke  says  that "  by  the  grant  of  a  messuage  or 
house,  mesauagium,  the  orchard,  garden,  and  cur- 
tilage doth  pass,  and  so  an  acre  or  more  may  pass 
by  the  name  of  a  honse ;  "  and  at  page  56  b  he  says 
that  "the  word  house  containetn  the  buildings, 
curtilage,  orchard,  and  garden,"  and  that  "  even 
six  acres  of  land  may  be  parcel  of  a  house."  In 
this  case,  the  paddock  is  less  than  two  roods.  In 
many  casen  wnere  gardens  and  small  portions 
of  lamd  were  reqnirM.  for  the  purposes  oi  a  com- 


paa; 
honi 


ly,  the  company  were  compelled  to  take  the 
onses  also  : 

OrotvenoTT.  Hamp$tiadJunet%im  Saihcay  Company, 

1  De  Q.  *  J.  416  : 
CoU  V.   Wtit  London  and  Ctyttal  Palace  Railway 

Company,  1 L.  T.  Bep.  N.  8.  178  ;  27  Beav.  242 ; 
Hewton  v.  The  London  and  South-  tVeiUm  Railitay 

Company,  8  W.  B.467 ; 
King  v.  Wyrombe  Baihuay  Company,  2  L.  T.  Bap. 

M.  S.  107 :  28  Bear.  104  ; 
Salter  v.  Metropolitan  Ihetrict  SaUvay  Company, 

L.B«p.9E<t.£k 

Where  land  is  held  for  pleasure  and  is  not 
necessary  for  the  convenient  occupation  of  a 
honse,  a  company  will  not  be  required  to  take  the 
whole: 

I^trgntton  r.  London,  Brighton,  and  Sonik  Ooatt 
Jtoiiway  Company,  8  L.  T.  B«p.  N.  8.  718;  8  De 
a.J.&S.6S3. 

But  here  the  paddook  and  road  are  necessary  to 
the  convenient  enjoyment  of  the  house;  and  it 
will  not  be  possible  to  obtain  as  convenient  an 
approach  from  Seymonr-Iane. 

Hemming,  Q.C.  and  Fhipson  Beale  for  the  com- 
pany.— It  is  a  mere  question  of  a  money  compen- 
sation. If,  by  taking  land  under  their  powers,  a 
railway  company  render  a  houseless  enjoyable  for 
residential  purposes,  and  consequently  diminish 
its  letting  value,  they  must  pay  for  so  doing. 
But  we  submit  that  there  is  no  question  here  of 
taking  "  part  of  a  house  "  within  the  meaning  of 
the  92nd  section.  This  paddock  is  in  no  sense  a 
part  of  the  plaintiff's  house.  Supposing  Mr. 
Barnes  were  to  execute  a  convej'ance  of  Northum- 
berland House,  would  this  field  pass  ?  We  submit 
not.  Orchard,  garden,  and  curtilage  will  some- 
times pass  under  the  word  "  house,"  even  though 
they  may  contain  an  acre  or  more ;  but  no  case 
has  gone  so  far  as  to  say  that  a  meadow  and  part 
of  a  back  road  form  part  of  a  house.  This 
paddock  and  road  are  not  within  the  curtilage  at 
all,  but  on  the  contrary,  are  separated  from  it  by  a 
wall  and  gates.  And  further,  another  entrance, 
such  as  is  proposed  to  be  made  by  the  defendants, 
would  be  just  as  convenient  for  the  kind  of  •traffic 
for  which  this  back  road  is  used.    The  case  is 

Sovemed  hj  PxUling  r.  The  London,  Ghaih,am,and 
f over  Railway  Company  (3  De  G.  J.  &  S.  661; 
10  L.  T.  Kep.  N.  S.  741)  ;  otherwise  "  there  would 
be  no  limit  to  the  extent  to  which  cases  of  this 
description  might  be  carried,"  as  was  said  in  that 
case  by  Turner,  L.J.  The  plaintiff  here  has  a 
right  either  to  damages  by  reason  of  severance, 
under  the  63rd  section  of  the  Act ;  or  to  accom- 
modation works. 
Marten,  Q.C.  in  reply. 

Bacon,  V.C. — This  case  is,  in  itself,  one  of  the 
utmost  importance;  because,  when  the  Legisla- 
ture entrusts  a  railway  company  with  certain 
powers  to  be  exercised,  beneficially  in  some  degree, 
for  the  public,  but  mainly  for  the  profit  and  gain 
of  the  railway  company;  and  when  it  gives  a 
railway  company  the  right  to  interfere  with  the 
lawful  possession  of  the  owner  of  property^  all  the 
provisions  of  the  Act  by  which  such  powers  and 
rights  are  conferred  must  be  considered  with  the 
greatest  strictness ;  for  the  Legislature,  whatever 
it  does,  does  not  give  away  any  man's  property 
for  the  boiefit  and  gain  of  another.  To  my  mind, 
the  clause  in  the  Act  is  distinct,  and  the  law  is 
perfectly  distinct  and  plain.  The  Legislature, 
having  to  frame  in  words  an. expression  which 
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wonld  cover  tbe  subject  included  in  the  clause, 
adopted  this  -word  "  house, "  but  did  not  affect  to 
sive  any  description  of  what  a  "  house "  means 
becanse  none  was  necessary.  The  passage  which 
has  been  cited  from  Lord  Coke  is  not  new  law  in 
itself,  although  it  is  a  very  plain  and  distinct 
definition.  The  meaning  of  "house"  is  domat, 
residence,  possession,  what  a  man  has  when  he 
talks  about  "  having  a  house."    The  meaning  of 

'  the  word  "  house "  in  the  Act  of  Parliament, 
therefore,  is  the  meaning  which  Lord  Coke 
ascribes  to  it  in  Coke  upon   Littleton,  and  it 

'  includes  all  that  which  may  be  called  the  domut. 
In  this  case,  a  man  buys  a  piece  of  land,  and  he 
builds  upon  it  a  house.  He  incloses  it  partly  with 
a  wall  and  partly  with  an  ornamental  nedge,  and 
he  makes  it  one  entire,  complete  thing.  To  this 
house,  so  constructed,  the  entrance  for  visitors  is 
on  one  side,  and  the  entrance  and  the  exit  for  the 
use  and  enjoyment  of  the  house  is  on  the  other 
side ;  and  for  that  purpose  he,  the  owner  of  the 
house,  has  made  a  part  of  his  piece  of  land  into  a 
roadway,  by  which  be  carries  away  from  bis  house 
all  the  refuse  or  all  that  needs  io  be  carried  away, 
and  by  which  also  he  gets  from  the  railway  station 
coals,  goods,  and  other  necessaries;  and  that 
roadway  forms  the  entrance  to  the  backyard  of 
his  house.  Then  the  railway  company  say  they 
have  a  right  to  take  part  of  his  land  and  road 
away  from  him.  A  notable  suggestion  is  made 
that,  by  taking  somebody  else's  land,  the  company 
oould  still  give  him  an  entrance  to  this  road  of 
his.  Tbe  plaintiff  declines  that.  He  says :  "  My 
house  is  that  which  I  have  inclosed  by  a  wall  and 
a  sufficient  boundary,  and  I  will  not  suffer  you  to 
destroy  my  enjoyment  and  my  possession  of  my 
property  by  taking  part  of  it  away.  If  you  have 
power  to  take  the  wnole,  take  it ;  but  if  you  take 
any  part  yon  must  take  the  whole."  Tnelaw4s 
clearly  and  distinctly  laid  down  in  the  cases  that 
that  nave  been'  referred  to.  In  Putting  v.  The 
London,  Chatham,  and  Dover  Railwa/y  Company 
(itW  tup.),  which  was  relied  on  by  the  defendants, 
the  facts  differ  from  those  in  tae  case  before  me ; 
but  the_  observations  of  Turner,  L.J.,  in  dealing 
in  his  judgment  with  the  law  of  the  case,  are 
entirely  opposed  to  the  defendants'  contention, 
and  appear  to  me  to  cover  the  present  case.  The 
Lord  Justice  says  :  "In  my  judgment  the  land 
taken  by  the  respondents  for  their  railway  is  not 
part  of  the  appellant's  house  within  the  meaning 
of  the  92nd  section  of  the  Lands  Clauses  Consoli- 
dation Act  1845.  It  would  not,  as  I  think,  pass 
by  a  conveyance  of  the  house."  Can  that  be  said 
hereP  The  learned  judge,  in  dealing  with  the  facts 
proved  before  him,  tne  comparatively  recent 
acquisition  of  one  field,  the  use  that  was  made  of 
it,  and  the  other  facts  in  that  case,  came  to  the 
conclusion  that  the  parcel  there  in  question  would 
not  pass  by  a  conveyance  of  the  house ;  but  that 
cannot  be  said  in  this  case.  The  conveyance  of 
the  house  must,  in  my  opinion,  include  the  way 
leading  from  the  back  of  the  house.  Then  Turner, 
L.  J.  goes  on  to  say  :  "  The  house  and  the  field  (the 
Shoulder  of  Mutton  Field)  had,  it  appears,  up  to 
that  time  been  separately  occupied,  and  the  neld 
is  separately  demised  by  the  lease.  It  is  even 
more  clear,  that  Banks'  Field  could  not  have  been 
port  of  the  house  until  the  lease  of  it  to  the  aprpel- 
lant  was  granted.  What  has  heea  done  smce 
these  fields  were  demised  to  the  appellant  is  not, 
in  my  opinion,  sufficient  to  have  made  them  part 


of  the  appellant's  house.  It  is  one  thing  whether 
they  are  part  of  the  grounds  connected  with  the 
house ;  another  whether  they  are  part  of  the  house 
itself,  and  would  pass  by  a  conveyance  of  it. 
They  are  described  in  the  appellant's  evidence  as 
pleasure  grounds.  For  the  reason  which  I 
assigned  in  Ferautgon  v.  London,  Brighton,  and 
Souih  Coatt  Bailway  Company,  I  doubt  whether, 
even  if  they  were  entitled  to  that  description,  they 
could  be  considered  as  part  of  the  appellant  s 
house  within  the  meaning  of  the  92nd  section. 
But  I  think  it  is  going  too  far  to  call  these  fields 
pleasure  grounds.  They  seem,  indeed,  to  be 
occasionalfy  used  for  the  purpose  of  pleasure  for 
which,  according  to  the  evidence,  they  have  been 
used ;  they  can  only  have  been  so  used  at  some 
seasons  of  the  year.  Here,  for  every  day  of  the 
year,  the  plaintiff  had  and  enjoyed  the  right  of 
fetching  his  coals  and  other  commodities  from  the 
railway  station,  and  had  used  the  road  for  the 
domestic  purposes  of  his  house.  Then  the  Lord 
Justice  says  further : "  If  indeed  it  is  to  be  held 
that  these  fields  are  part  of  the  appellant's  house, 
I  do  not  see  why  every  part  of  a  large  park  would 
not  be  entitled  to  be  considered  as  part  of  the 
^mansion  standing  in  the  park,  and  pass  h^  a  con. 
'veyance  of  the  mansion.  In  my  opinum,  the 
present  case  falls  clearly  within  the  92nd  section. 
The  plaintiff  can  only  he  deprived  of  the  posses- 
sion of  this  house  of  his  upon  the  terms  pre- 
scribed by  the  Act ;  that  is  to  say,  if  the  railway 
company  want  any  part  of  it,  they  must  take  tbs 
whole  of  it.  There  must  therefore  be  an  injunc- 
tion in  the  terms  of  the  notice  of  motion,  with 
costs. 

Solicitors  for  the  plaintiff.  Sole,  Turner,  and 
Knight,  agents  for  Blake  and  Lapthom,  Portsea. 

Solicitors  for  defendants,  Bircham  and  Co. 


Thursday,  Oct.  30, 1884. 

(Before  Ka.y,  J.) 

Batlt  v.  WwtT.  («) 

Mortgagor  and  mortgagee — Api^oinimerU  ofreetir«f 
by  mortga^ — Suhtequent  dxtlrett  by  Mortgagor 
— Inpmction — Conveyancing  Act  1881  (44  ^  45 
Vict.  e.  i^),  St.  19  and  2i. 

A  mortgagee  appointed  a  receiver  of  the  income  qf 
the  mortgaged  property  under  the  Conveyancing 
Act  1881,  and  gave  notice  of  the  appointment  to 
the  mortgagor.  The  mortgagor  nevertheless  die- 
trained  for  rent  becoming  dtie  after  the  appoint' 
ment  of  the  receiver.  The  mortgagor  elattned  to 
dittraxnfor  the  protection  oftheproperty,  alleging 
that  the  receiver  had  been  negligent  in  eottecting 
the  rent. 

Held,  that  an  injunction  must  be  granted  to 
restrain  the  mortgagor  from  inteifering  icith 
the  receiver,  or  receiving  the  rent. 

BemVle,  that  even  if  the  mortgagor  had  proved 
negligence  on  the  part  oftlie  receiver,  distntiniug 
for  the  rent  was  not  the  proper  mode  of  protecting 
his  interests. 

Tms  plaintiff,  Arthur  Octavius  Bayly,  was  tbe 
owner  of  a  freehold  estate  at  Wimbledon,  known 
as  the  Unndonald  Estate;  and  the  defendants, 
William  Went  and  John  Bowen,  had  built  on  the 
estate  several  houses  and  four  shops,  one  of 
which,  known  as  No.  47,  Dundonald-road,  was  the 
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sabjeet  of  this  action.  To  enable  the  defendants 
to  erect  the  shops,  the  plaintiff  from  time  to  time 
advanced  them  sums  of  money  amounting  to 
5002.  per  shop,  and  in  the  aggregate  to  20001. 
The  instalments  trere  from  time  to  time  secured 
by  an  equitable  charge  on  the  defendants'  building 
agreement,  and  by  tneir  promissory  notes.  The 
shops  haying  been  certified  by  the  plaintiff's 
surveyor  to  be  complete,  and  tne  leases  having 
been  granted,  the  shops  wer«^  by  an  indenture 
dated  the  27th  Feb.  1884,  mortgaged  to  the  plain- 
tiff by  the  defendants  for  the  residue  of  the 
several  terms  of  ninety-nine  years  for  which  the 
same  Trere  held. 

The  mortgage  contained  a  covenant  by  the 
defendants  for  payment  on  the  27th  March  1884 
of  the  princi{»l  sum  of  20002.,  with  interest 
thereon  at  the  rate  of  7  per  cent,  per  annum,  and 
a  further  covenant,  so  long  after  that  day  as  any 
principal  money  remained  owing,  for  payment  of 
interest  thereon  quarterly.  It  was  declared  hj 
the  indenture  that  all  the  powers  and  provisions 
relating  to  mortgages,  contained  in  the  Con- 
veyancing and  Law  of  Property  Act  1881,  should 
apply  to  the  security  thereby  made^  and  that  the 
power  of  sale  conferred  by  that  Act  should  be 
exercisable  if  default  should  be  mwde  in  payment 
of  the  mortgage  moneys,  or  part  thereoi,  for  one 
calendar  month  after  notice  requiring  payment  of 
the  same  had  been  served  on  the  defendajits,  or  had 
been  left  at  any  part  of  the  mortgaged  premises, 
or  if  some  interest  due  under  the  mdenture 
should  have  been  in  arrear  and  unpaid  for  thirty 
days  after  becoming  due.  The  indenture  also 
contfuned  a  provision  for  acceptance  of  interest 
at  the  rate  of  6  per  cent,  per  annum,  jhould  the 
saote  be  paid  within  ten  days  after  it  became 
due. 

On  the  same  day  that  the  defendants  executed 
the  mortgage,  bat  subsequent  to  snch  execution, 
tbe^  signed  an  agreement  with  William  Quarter- 
maine  "to  grant  or  procure  to  be  granted"  a 
lease  of  the  shop  known  as  No.  47,  Dundonald- 
road,  from  the  25th  March  1884,  for  the  term  of 
seven  years,  determinable  at  the  expiration  of 
the  first,  second,  or  third  year,  at  tne  lessee's 
option. 

The  defendants  did  not  pay  the  principal  money 
and  interest  on  the  27th  March  1884  pursuant  to 
their  covenant,  nor  had  they  since  paid  any 
interest,  and  the  full  amount  of  principal  and 
interest  remained  therefore  owing  to  the  plaintiff. 

The  interest  being  in  arrear,  the  plaintiff,  on 
the  29th  Aug.  1884,  sent  to  William  Quartermaine 
a  notice  requiring  him  to  pay  the  plaintiff 
the  rent  then  due  and  thereafter  to  accrue  due 
in  respect  of  the  premises  leased  to  him  by  the 
defendants. 

On  the  19th  Sept.  1884  the  plaintiff,  pursuant 
to  the  provisions  of  the  Conveyancing  Act  1881, 
appointed  Edward  Saffery  receiver  of  the  income 
of  all  the  premises  comprised  in  the  mortgage, 
and  on  the  same  day  the  plaintiff  gave  the 
defendants  notice  of  suoh  appointment  by  letter. 

Notwithstanding  such  notice  and  appointment, 
the  defendants,  on  the  16th  Oct.  1884,  distrained 
on  certain  effects  upon  the  premises  No.  47, 
Dnndonald-road,  and  were  in  possession  of  the 
same  under  such  distress  for  252.,  being  arrears 
of  rent  alleged  to  be  due  to  them  at  Michaelmas 
1884. 

William  Qnartermaine  had  not  paid  any  rent 

YoL  LI.  N.8..  1317*. 


to  the  plaintiff  or  the  receiver  pnrsaant  to  the 
notice. 

The  defendants  having  refused  to  relinquish 
possession,  the  plaintiff  issued  a  writ  for  an 
injunction,  and  on  the  17th  Oct.  1884  an 
application  was  made  to  Chitty,  J.,  ex  parte,  for 
an  interim  injunction.  Chitty,  J.  made  an  order 
that,  the  plaintiff  undertaking  as  to  damages, 
and  to  pay  302.  into  court,  the  defendants  should 
be  restrained  from  interfering  with  the  receiver 
appointed  by  the  plaintiff  in  the  collection  of 
the  rents,  from  distraining  for  the  rents,  from 
continuing  in  possession  under  any  distress 
already  made  by  them,  and  from  selling  and 
disposmg  of  any  goods  or  things  taken  under  any 
sucn  distress. 

A  motion  was  now  made  before  Kay,  J.,  -to 
continue  the  injunction. 

Oraham  HatUngs,  Q.C.  and  Franh  Evcmt,  for 
the  plaintiff,  referred  to  Conveyancing  Act  1881, 
ss.  19,  24.     [They  were  stopped  by  the  Court.] 

Maidlow  for  the  defendants. — Sect.  24  of  the 
Conveyancing  Act  1881  provides  that  the  receiver 
shall  DC  the  agent  of  the  mortgagor,  and  that 
the  mortgagor  shall  be  solely  responsible  for 
the  receivers  acts  or  defaults.  The  mortgagee 
cannot,  by  appointing  a  receiver,  restrain  the 
mortgagor  from  interfering.  The  mortgager  is 
still  entitled  to  receive  the  rents  in  the  first 
place,  and  must  hand  them  over  to  the  re- 
ceiver. If  it  were  otherwise,  when  the  receiver 
was  negligent  in  collecting  the  rents,  the  mort- 
gagor womd  have  no  remedy,  and  the  receiver, 
being  his  agent,  would  still  be  liable  for  his 
default.  [B[ay,  J. — ^The  receiver  is  only  made  the 
agent  of  the  mortgagor  to  save  the  mortg^agee 
from  being  liable  for  his  defaults.]  The  receiver 
is  the  party  to  complain,  and  he  has  not  come 
before  tne  court. 

Kat,  J. — Sect.  19  of  the  Conveyancing  and  Law 
of  Property  Act  1881  provides  that  a  mortgagee, 
where  the  mortgage  is  made  by  deed,  shall  by 
virtue  of  the  Act  nave  certain  powers  "to  the 
like  extent  as  if  they  had  been  in  terms  conferred 
by  the  mortgage  deed,"  including  a  power,  when 
the  mortgage  money  has  become  due,  to  appoint 
a  receiver  of  the  income  of  the  mortgaged  pro- 
perty. The  mortgage  money  in  this  case  did 
become  due,  and  the  mortg^ee  accordingly 
appointed  a  receiver  under  the  Act.  The  effect 
01  that  is  precisely  the  same  as  if  it  had  been 
made  under  apower  contained  in  the  mortgage 
deed  itself.  The  24th  section  of  the  Act  states 
under  what  circumstances  the  receiver  is  to  be 
appointed,  and  provides  that  the  receiver  shall  be 
deemed  to  be  the  agent  of  the  mortgagor,  and 
that  the  mortgagor  shall  be  solely  responsible  for 
the  receiver's  acts  or  defaults.  Now,  if  this 
mortgage  deed  had  contained  a  power  to  appoint 
a  receiver,  and  the  appointment  had  been  made 
under  that  power,  ooula  it  have  been  said  that  the 
mortgagors  had  the  right  to  interfere  with  the 
•receiver  ?  Even  if  the  receiver  had  been  guilty 
of  default  in  neglecting  to  collect  the  rent,  the 
mortgagors  could  not  have  interfered  in  this  way, 
that  is,  by  distraining  for  the  rent.  But  no 
default  on  the  part  of  the  receiver  has  been  Bug> 
gested.  The  excuse  of  the  mortg^agors  contradicts 
itself.  I  shall  grant  an  injunction  to  restrain  the 
receiver  from  being  interfered  with  by  the  mort- 
gagors, and  to  restrain  the  mortgagors  from 
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receiving  the  rent.  I  shall  also  order  the 
money  paid  in  hj  the  mortgagee  to  be  paid  out 
to  him. 

Solicitcra  tor  the  plaintiff,  Oombt,  Bayly,  and 
Henlei/. 

Solicitor  for  the  defendants,  T.  J.  AfiyeU. 


'V 


•  =»     r        Orf.  27,  28.  ond  31, 1884. 
(Before  Kay,  J.) 
AiSHBCKT  V.  Watson,  (a) 
Company—-Me7n<mindum,ofa»aoeiation — Atteration 
of,  in  matters  not  required  to  hetpecified  therein 
—Batification — Aoguieseenoe — Uura  viret — Pre- 
ferenee  emd  ordinary  $hareholder» — Alteration  of 
rights  of—Companies  Act  1862  (25  Sr  26  Viet.  c. 

By  &e  memrn'ondum  of  assoeiaiion  of  a  limited 
eovtminy  incorporated  under  the  Companies  Act 
186%,  the  capital  was  defined,  and  U  was  declared 
that  same  of  the  shares  were  to  he  preference 
shares. 
The  memorandum  <%e»  emresshf  provided  thai  the 
pr^erenee  shares  should  have  right  to  a  dividend 
of  7  per  cent,  in  priority  to  the  ordinctry  shares, 
and  to  one-fifth  of  the  remainder  of  the  net 
revenue  after  deduction  of  a  sum  st^/ieient  for 
paying  a  like  dividend  of  7  per  cent,  on  the  ordi- 
nary shares,  which  were  also  to  ie  entitled  iofovr- 
fiftns  of  the  remainder  of  the  net  revenue. 
In  1872  rpeeial  resolvHons  were  passed  altering  this 
appropriation  of  the  net  revenue  as  between  the 
preference  and  ordinary  shareholders,  to  the  detri- 
ment of  the  ordinary  shareholders. 
These  resolutions  were  acted  upon,  and  dividends 
were  from  <tm«  to  time  paid  in  accordance  with 
them;  and  no  question  as  to  their  validity  was 
raised  by  any  of  the  shareholders. 
In  1883  special  resolwtioTis  were  passed,  whereby  the 
original  mode  of  appropriation  of  the  revenue,  as 
provided  by  the  memorandum  of  association,  was 
substantially  restored. 
The  question  then  arose  as  to  how  the  revenue  ought 
to  oe  dealt  toith  as  between  the  preference  and 
ordinary  shareholders,  and  whether  the  resolu- 
tions 0/1872,  or  the  subsequent  resohUions  of 
1883,  or  the  memorandum  of  association  of  the 
company,  were  toprevonl. 
Seld,  that  the  company  could  not,  even  with  the 
assent  of  aU  the  shareholders,  <dter  the  appro- 
priation of  revenue  prescribed  by  it^  memoran- 
dum; that  the  resolutions  of  1872  were  therefore 
whoUy  ultra  vires  and  invalid,  and  ineapable  oj 
being  ratified;   and  that  the  revenue  must  in 
future  be  applied  in  the  manner  originally  pre- 
scribed by  the  memorandum. 
Jambs  Asebuxt  mw  the  holder  of  1270  folly  paid- 
op  unredeemed  preference  shares  of  202.  each  in 
the    Smyrna   and    Cassaba   Bailway   Company, 
Limited,  and  he  acquired  such  shares  prior  to 
1867.    He  commenced  an  action  on  behalf    of 
himself  and  all  other  holders  of  preference  shares 
in  the  company  (except  those  who  were  defendants 
to  the  actum)    agamst   the  directors  and  the 
company,  and  bv  the  writ,  issued  on  the  25th  July 
1883,  he  olaimed  a  declaration  that  certain  special 
resolutions  passed  bj^  the  company  in  1883  were 
ultra  vires,  rad  not  binding  on  him  or  any  other 
(•)Bepott(it  br  B.  A.  BcULTCHLxr,  X*q.,  Builitei^t-Law. 


dissentient  shareholder;  also  an  injunction  to 
restrain  the  defendants  from  appljring  any  of  the 
profits  or  revenue  of  the  company  otherwise  than 
m  accordance  with  certain  special  resolutions 
passed  by  the  company  in  1872. 

It  was  subsequently  agreed  that  a  special  case 
should  be  atateid  for  the  opinion  of  the  court, 
embracing  all  the  facts,  pursuant  to  the  Bules  of 
Court  1883,  Order  XXXIV. 

The  company  was  incorporated  in  1864  under 
the  Companies  Act  1862,  for  the  purpose  of 
making,  managing,  and  working  a  railway  from 
Smyrna  to  Cassaba,  in  the  empire  of  Turkey,  and 
for  other  objects  specified  in  its  memorandum  of 
association. 

By  such  memorandum  of  association  the 
capital  of  the  company  was  defined  as  follows : 

The  oapital  of  the  oompaoy  is  800,0001.  dindad  iato 
40,000  shares  of  SOI.  aaoE.  A  portion  of  tliis  eapitd 
not  exoeedlo^  14,000  shares  ihall  haTS  th«  ti^ht  at 
MKMiTinff  a  dividaiid  by  pref eranoe  and  prioriiy  over  Oe 
othsr  26,000  shares. 

The  suuMS  of  tlie  first  deaoiipiiam  an  oalled  pnfMWtaa 
sfaans,  aadtiuMeof  thessooBd,  otdiaaiyahaMi. 

The  piefaranoe  shaies  shall  have  ri^it :  L  To  a 
divUfand  of  7  par  oaot.  per  annmn  npon  taa  amoimt  paid 
up  by  prefeieiMM  and  priontr  over  the  oidmacy  shuos. 
2.  To  one-fifth  of  the  lamaiadin  of  the  oat  rareBB*,  aftar 
the  dadnotloo  of  a  som  snflHiriant  for  payiar  a  IJlia 
dividend  of  7  per  oast,  oa  fba  ordinaiy  abaiafc 

The  ordiiuuT  shaiet  shall  have  right :  1.  To  tiie  zest 
of  the  dividend,  whatarar  it  may  be,  op  to  7per  oent.  par 
annmn  npon  tlia  amoimt  paid  op  ansr  Iha  payment  of 
the  said  dividand  of  7  per  oent.  to  the  ptafanoae  akarea. 
S.  To  fooz-fifiha  of  Ilia  renamdar  attiss  net  raTaaaa^ 
after  dadnotioa  of  a  mm  snfBoiant  to  pay  the  abo>e 
mentiansd  dividends  to  the  pzefereaoe  and  oidina:^ 
■harea. 

It  is,  however,  understood  and  aoiaad  tiiat,  if  m 
any  yaar  or  yaaza  the  diTidend  on  ms  ccdinazy  dmiaa 
shall  fall  bdow  7  per  oent.,  and  that  in  anbieqnant  yaais 
means  shall  exist  of  diTidias  laigar  pzoSta  than  the 
above-meniioDad  fliat  diTidana  of  7  per  oant.  per  anTiam, 
the  rarpltia  proSts  shall  be,  flzat  of  all,  ^>pliad  to  make 
np  the  defloianny  boma  bjr  the  ordinaiy  soaiea  in  pre- 
oeding  years,  and  the  remainder  shall  tliian  be  divided  as 
•zprMsad  in  tha  praoadinit  pangtaph. 

The  articles  of  association  of  the  company,  aa 
originollT  framed,  contained  {inter  alia)  the  fid- 
lowing  olausea : 

Art.  82.  Tha  net  revanne  shall  be  anbjaet  (rafuiaaua 
being  had  to  the  oonditioDa  of  the  aitidas  o(  wwneaaiuii) 
to  we  fallowing  pziocity  of  dadnotHms  and  pxaCazeaUal 
payments  I 

1.  To  the  dedaotion  of  a  sum  eqnal  to  the  ninety-fifth 
part  of  the  capital  paid  np  for  tha  redeoftiao  of  aharaa 
in  aooordanoa  with  art.  84. 

2.  To  tha  p^ment  of  inteteat  oa  loaiis,  if  any  aia 
oontiaoted  by  the  oompany. 

3.  To  the  gnazantee  of  6  par  oent.  qpon  the  paid-op 
oMitaL 

4.  To  a  division  of  Spar  aant.  in  additioa  to  the  5  per 
oent.  mentioned  in  patagntph  S,  in  order  thiA  tte  orai- 
nazy  shares  may  alao  have  their  7  par  ont.  pzaviooa  to 
aiqr  fnzthaz  diviako  of  pzofita. 

5.  To  the  repoymaat  of  any  adraaeaa  made  \j  the 
State  to  tha  oompany  in  ooofonnity  with  the  enwmtlwis 
of  the  Qovemment  gnazantee.  The  sum  lemaiaing  npoa 
thaae  dednotions  shall  oonstitnte  the  snrpfau  ti  m  set 
anaoal  leoaipts. 

6.  I'rom  tbia  snrphu  a  som  of  10  per  ooak.  ok  laaak 
shall baM;aaideaaa"zaaerrofaad"  ontasadifaBd shall 
amount  in  tha  i^inian  of  tha  board  to  a  som  sofllniaiit 
foz  the  pozpoae,  when  aaoh  dadnotion  ahaS  oeaae ;  hot  ia 
ease  the  zeserved  fond  shall  aver  be  lednoed  balow  Unt 
amoont,  the  aame  dedootien  shall  zeeommenae  and  be 
eontinDed  nntil  the  isseried  fond  Aall  again  attain  a 
pzofer  amoont  in  the  opiaioa  of  the  hoaid. 

7.  Tha  remainder  or  zeaidoe  of  the  sarphu  ahilD  ha 
divided  in  the  following  pzoportions,  vis.,  siaa-tiBtta  hi 
favoor  of  redeemed  m.  onradeemed  shana,  and  ob^ 
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taotk  in  tuYmat  of  Uw  boaid  of  dlwBioM  m  »  farttwt 
MBnaamtka  for  their  wrrioM. 

Alt.  88.  In  the  evant  of  the  net  rertiwe  not  Mac 
nfioient  after  neyment  of  ell  expenaea  of  nukintananae 
and  worldns  of  the  nSiin,j  to  proride  ilie  anm  aqnal  to 
one  nineb'-flfth  part  of  the  paid-np  oapital  in  oonformity 
with  art.  M,  aneli  a  anm  aa  nm  be  neenaaairy  to  make  np 
the  aaaaa  one  Binetr-flfth  ahall  be  taken  from  the  raaerred 
fond,  and  in  oaae  tnete  ahall  ba  no  raaerved  fund,  or  the 
leaerrad  fond  ahall  be  inanffldgnt,  then  the  amount 
nqniiad  ahall  be  taken  from  the  flrat  diapoaable  leoetota 
in  fatnre  yeara  in  pref eienoa  and  wtorilj  of  any  difbi* 
bntion  of  dividenda  to  the  •haieholoerB. 

Art.  84.  A  anm  eqwralent  to  one  nlnety-ilfUi  part  of 
the  paid-np  oapital  ahall  be  annnaHy  oaiiied  to  the  debit 
of  reranae,  and  applied  in  the  redemption  of  priiuiipal 
nmi  paid  np  on  ao  many  ahaiaaaa  the  lame  one  ninely- 
flfth  piut  will  redeem. 

Art.  85.  The  aharea  to  ba  redeemed  ahall  be  determined 
by  lot  at  the  annnal  geneiml  maatitig  in  ihe  month  of 
April,  in  oonf ormilgf  with  anoh  refiuationa  aa  ahall  be 
determined  by  the  board,  and  the  nombera  of  the  iharea 
diawn  ahaQ  be  pnbliihed  in  tlie  newipapeia  apeoifled  in 
art.  12. 

Shortly  after  its  incorporation,  the  company 
acquired  from  the  Turkish  Ck>vermnent  a  oonoes- 
sion  for  the  oonBtraotion  of  the  railway,  the  enjoy- 
ment thereof  when  oonatmoted'  for  a  term  of 
ninety-nine  years,  tog^her  with  and  for  the 
varions  rights  and  advantagea  mentioned  in  the 
oonceesion. 

The  railway  was  subsequently  constructed,  and 
was  being  worked  by  the  company. 

In  1872  a  convention  was  made  between  the 
company  and  the  Turkish  Qoremment,  whereby 
the  original  concession  was  modified,  and  an 
eitension  of  the  railway  from  Cassaba  to 
Alaschehr,.  which  had  been  built  and  equipped  by 
the  Ghivemment,  was  added  to  the  company's 
railway,  and  such  convention  contained  pro- 
visicma,  by  vMue  of  which  the  Turkish  Govern- 
ment vronld,  at  the  expiraticm  of  sixteen  years, 
become  absolutely  entitled  to  the  oompany's  said 
railway. 

From  the  incorporation  of  the  ocmipaay  until 
1872  the  profits  ol  the  company  were  applied  in 
substantial  accordance  with  the  provisions  in  its 
articles  of  association,  and  none  of  the  members 
raised  any  objection  to  such  application. 

On  the  26th  Nov.  1872  the  following  special 
resolutions  were  passed : 

Art.  82.  Snbjaet  to  the  eonditkm  in  the  eoavenUon 
lefsrring  to  the  ezoeaa  ct  net  rereune  and  tlia  naoaaaaiy 
proriaian  therefor,  the  net  lefaune  Aall  be  appropriated 
aaeoidinr  to  the  faUowisf  priocitiee  and  paynenta  (that 
istoaay): 

1.  To  lutaiaat  on  dsbaataiea  aad  loans  (if  any). 

2.  Toahalf.yea(iy  dividend  of  8i  pec  oant.  on  nnre- 
deemed  preteenea  uarca. 

8.  To  a  balf.yearly  dividend  ol  li  pat  e«at.  am  anre- 
deemed  ordinary  iharea. 

4.  Sobaeqnent  to  the  Slat  Dee.  1871,  aad  nnta  all  the 
■  aad  pwferenee  ahana  ahall  bava  been 
,  aU  the  HBainiiw  net  MvMnew  alter  piicntiea 

1, 2,  and  8,  shall  be  applied  in  the  redempiian  of  tiw 
debentuea  and  piaferenoe  ahana  in  the  order,  mode,  and 
Woportifln  whion  Os»  boaid  of  direoton  may  from  time 
to  ttne,  in  their  dismetiaa,  oonMder  most  aiovantageons 
for  the  oompaay,  and  mav  be  able  to  arrange. 

5.  After  sndi  ladmptum  of  1i»  deheutures 


.  turn  o(  tka  aaDeutures  and  pre- 
fktaneaahareaaadpriaiity  8to  ahaU-yearly  redemption 
fiuid,eqnal  to  the  anm  whioh  808,0001.  ^vldad,  if  the 
ertwuiion  to  Alaaohahr  be  not  then  ppened.by  donUe  the 
nnmh«o(thathannnezptred  yean  of  the  term  of  the 
original  eoBoeeaioii.  and  u  Bwd>  eztanaion  be  then  opened, 
by  the  number  of  the  thbty-two  half-yearly  periods, 
weh  may  then  remain  from  the  opeainir  to  Alaaohahr 
fur  the  reawnption  of  the  ordinary  ahaiaa. 

6.  If  the  net  revenue  for  any  half-year  ihall  not  be 
mffioient  after  maetiny  ptiocit?  3  to  provide  the  fsQ 


ndamptiom  fond  diteoted  by  priority  6,  the  deflflien«r 
ahall  be  made  good  oat  of  the  net  revanoe  for  the  next 
half -Tear,  «i  naii  anooeeding  half -year,  after  aeatmg  in 
aneh  half-year  or  half^aaza  priorily  S. 
i  7.  To  an  additional  haU-yeariy  dividend  on  nnredeemed 
ordinaqrahaiea,  npto  bat  Botezoeediag2iparoent.,  so 
aa  with  the  afozeaaid  H  per  cent,  to  make  8|  per  cant, 
for  the  onneuthalf-TMur  on  anoh  ordinary  shwes. 

8.  To  the  payment  mteably  on  nnredeemed  ordinary 
aharee  and  on  oartifloatea  of  redeemed  ordinary  aharea,  at 
the  difference  between  a  7  per  oent.  per  annum  dividend 
tharaoB,  and  the  dividanda  aetnally  paid  thereon  daring 
the  undemientknied  years,  namely,  as  zeapeets  unre- 
deemed ordinary  aharea  all  former  yeara,  and  as  taapeeta 
oertifloatea  of  redeemed  ordinary  iharea  the  yean  prior 
to  the  redemption  of  the  aharee. 

9.  To  i&e  payment  of  10  per  e«at.  on  the  lamainlng 
■am  (if  any),  as  a  farther  remuneration  to  the  direoton. 

10.  The  oalanoe  of  the  remaining  anm  ahall  oonatitate 
"  the  lorplaa  of  the  net  revenue,  and  ahall  be  divided 
into  ilve  eqnal  parts,  whereof  one  part  ihall  be  divided ' 
rateably  amongst  the  holdera  of  oertiflaatea  of  redeemed 
preference  aharea,  and  the  remaining  four  parte  rataatdy 
amongat  the  holdera  of  nnredeemed  ordinary  iharea,  and 
of  oartificatea  of  redeemed  ordinary  iharei. 

Until  1882  no  member  raised  any  objections  to 
the  resolutions  of  1872,  and  after  the  passing 
thereof  the  net  revenue  was  distributed  among 
the  shareholders  in  accordance  with  the  priorities 
numbered  1,  2,  and  3  in  art.  82,  as  altered  by  the 
resolutions  of  1872,  and  the  remainder  applied  in 
redemption  of  the  debentures  and  preference 
shares  according  to  the  same  article.  The  com- 
pany prepared  certificates  (called  "  surplus  certifi- 
cates )  to  represent  the  redeemed  shares,  certify- 
ing the  rights  of  the  shareholders  to  the  benefit  of 
art.  82  in  respect  of  the  redeemed  shares,  but  such 
surplus  certincates  were  never  in  fact  issued. 

For  some  time  prior  to  the  passing  of  the  reso- 
lutions of  1872  the  net  revenue  of  the  company 
had  been  insufficient  to  enable  it  to  provide  and 
set  aside  a  sum  equal  to  one  ninety-fifth  part  of 
the  paid-up  capital,  in  conformity  with  the  articles 
of  association  as  originally  framed. 

On  the  20th  June  1883  the  then  directors,  in 
pursuance  of  a  requisition  from  shareholders, 
duly  served  notices  on  the  members  convening  a 
general  meeting  for  the  9th  July  1883,  for  the 
purpose  of  considering  and  passing  the  following 
resolution : 

The  aitiids  numbered  82  in  the  regnlatjoni  of  the  oom- 
pany,  as  '»»*'*'">  under  the  apeoial  zeaolutionapaiaedoa 
ihe  80th  day  of  Ootobar  1873.  and  oonflrmed  on  the  28th 
day  of  November  1872,  ahall.  ao  far  (if  a*  aU)  aa  it  is 
binding  on  theeompany,  eaaae  to  ba  deesneii  a  regulation 
of  the  oompaay,  aad  the  net  proflta  of  the  oompaay 
availabla  for  divid«ada  (having  rMard  to  the  oondiliaaM  at 
the  oonvention  aad  to  the  righta  of  the  debenture-holdera) 
ahall,  as  from  the  lit  day  ol  January  1883,  be  divided  in 
aoeoraaBoe  with  the  memorandum  of  aaaooiaiion  of  the 
eompaayt  aad  in  art.  84  (rademptian  of  oapital)  the 
worda  "  theaa  oartifioatea  will  give  the  right  to  nartiei- 
pate  in  the  anrplua  in  aooordanoa  with  aii.  82  "  aball  b« 
atnokont. 

On  the  4th  July  1883  the  directors  caused  a 
<»roalar  letter,  signed  by  the  secretary  of  the 
company,  to  be  sent  to  the  members  in  the  fol- 
lowing terms : 

With  reference  to  the  oompoay'a  eiioalar  of  the  aoih 
alt..  I  an  daxired  by  thedirectora,in  reply  to  the  reqaest 
for  turner  information  by  boom  of  the  ihareholien,  to 
inform  you  that  the  effeot  of  the  propoeed  reeolutiails, 
wUoh  wHl  be  anbmitted  to  the  ahareholden  at  the  extra- 
erdinarr  geneial  meetiar  of  the  9th  inal,  will  be  that  the 
not  prone  of  the  oompaay,  after  due  provision  for  the 
debenture  debt,  will  be,  aa  aad  from  the  lit  Jan.  1883, 
divided  aa  followa :  Firit,  7  per  oeot.  to  the  preference 
ihareholden ;  laooadly,  7  per  cent,  to  the  ordinary  ahare- 
bolders ;  thirdly,  the  nUanoe  ia  the  piopartioB  of  one- 
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fifth  to  fte  prefemuM  and  foor-fifUu  to  the  ordinury 
■lianholden.  ThU  diTuion  bfling  >»  aooorduioa  with  the 
raemormndTiiii  of  —ooiatton,  uij  priority  of  redamptioa  in 
fkTOor  of  the  preferenoe  ihaiei  oat  of  the  net  proflta, 
■ftar  payment  of  the  diridend  on  the  exifting  share 
oapitalof  the  oompaoy,  purporting  to  have  been  giTen 
hj  wt.  82,  will  oonseqnently  oeaM. 

The  general  meeting  was  held  on  the  9th  July 
1883,  and  at  that  meeting  the  |>roposed  resolu- 
tion was  passed  by  a  large  majority,  and  the 
chairman  of  the  meeting  declared  that  the  reso- 
lution was  carried. 

The  members  voting  for  the  resolution  were 
holders  of  16,863  ordinary  shares  and  3192  pre- 
ference shares.  Those  votmg  against  the  resolu- 
tion were  holders  of  50  ordinary  shares  and 
314  preference  shares. 

Each  share  in  the  company's  capital  conferred 
on  the  holder  one  vote. 

Prior  to  the  meeting  a  letter,  signed  by  the 
plaintiffs  solicitor,  and  addressed  by  him  to  the 
secretary  and  directors  of  the  company,  was 
delivered  to  the  chairman  of  the  meeting,  and  was 
as  follows: 

Am  loliottor  for  and  on  behalf  of  Mr.  Jamee  Aehbniy, 
a  shareholder  in  the  Sn^ma  and  Caaaaba  Bailway  Com- 
pany limited,  I  heir  to  give  yon  notice  that  Mr.  Aahbnry 
baa  been  advised  that  the  propoaed  reaolntion,  notioe 
whereof,  dated  the  20th  Jane  1883,  has  been  given  by 
yoa,  is  ultra  virtt  of  the  oompany,  and  that,  on  Mr, 
Aahlmry'a  behalf,  I  proteat  agunst  thepaaaing  thereof, 
and  require  the  oompany  and  the  direotora  not  to  aot 
upon  it,  and  warn  them  if  they  do  ao  act  Mr.  Ashbary 
wtU  hold  them  reaponaible  for  any  damage,  and  for  the 
ooata  of  any  prooaedinga  he  may  tunk  fit  to  take. 

The  directors  duly  convened  another  general 
meeting  to  confirm  the  resolution,  and  at  such 
meeting,  which  was  held  on  the  25th  July  1883,  a 
confirmatory  resolution  was  unanimously  passed, 
and  at  such  meeting  a  further  letter  or  protest, 
signed  by  the  plaintiff's  solicitor,  and  addressed  to 
the  secretary  and  directors  of  the  company, 
similar  in  terms  to  the  letter  abovn  set  forth,  was 
handed  to  the  chairman  and  read  thereat. 

Of  the  shares  of  the  company  7500  had  been 
issned  aa  preference  shares  and  20,708  as  ordinary 
shares,  and  upwards  of  1250  of  the  preference 
shares,  and  upwards  of  1000  of  the  ordinary 
sfaare^  had  been  redeemed.  The  share  capital  of 
the  company  therefore  consisted  of  6250  prefer- 
ence shares  and  19,687  ordinary  shares. 

The  application  of  profits  according  to  the  new 
resolation  would  be  less  beneficial  to  the  holders 
of  preference  shares  than  the  application  of  profits 
according  to  the  resolutions  of  1872,  and,  in  par- 
ticular, if  the  profits  were  applied  in  accordance 
with  the  new  resolution,  the  holders  of  preference 
shares  would  not  get  the  benefit  of  the  provisions 
for  the  redemption  thereof  contained  in  the  reso- 
Intions  of  1872. 

^  The  plaintiff's  contention  was,  that  the  resolu- 
tions of  1872,  in  so  far  as  they  purported  to  alter 
the  mode  in  which  the  net  revenue  of  the  company 
was  to  be  appropriated,  were  vUra  vires  ot  the 
oompany,  and  liable  to  be  impeached  by  any 
dissentient  member;  but  that  every  member 
acouiesced  in  and  assented  to  such  resolutions, 
ana  ever  since  the  passing  thereof  had  acted  on 
such  resolhtions  and  treated  the  same  as  binding 
and  operative,  and  dividends  had  been  paid  on 
the  preferenoe  shares  and  ordinary  shares,  and 
preference  shares  had  been  redeemed  in  accord- 
.  ance  with  such  resolutions. 

The  questions  for  the  opinion  of  the  conrt  were: 


1.  Whether  the  net  revenue  of  the  company, 
avaUable  for  dividend,  ought  in  future  to  be 
applied  in  the  manner  originally  prescribed  by 
the  memorandum  of  association  of  the  company, 
either  (a)  by  reason  of  any  illegality  or  invalidity 
in  the  terms  of  the  original  articles  of  association, 
or  the  resolutions  of  1872,  prescribing  a  departure 
from  such  mode  of  application,  or  (6)  by  reason 
of  the  new  resolutions. 

2.  If  not,  whether  such  net  revenue  ought  to 
be  applied  in  the  manner  prescribed  by  the 
resolutions  of  1872,  or  how,  and  in  what  other 
manner,  the  same  onght  to  be  applied. 

3.  Whether  the  surplus  certificates  ought  to  be 
issued  in  respect  of  the  ordinary  and  preference 
shares  which  had  been  redeemed  or  acquired  by 
the  oompany,  or  what  ought  to  be  done  in  respect 
thereof. 

4.  How  the  costs  of  the  action  and  special  case 
ouj^t  to  be  borne. 

The  special  case  now  came  on  for  argument. 

Bobimon,  Q.C.  (F.  Beaufort  Palmer  with  him) 
for  the  plaintiff. — The  resolutions  of  1872  were 
vUra  vires  of  the  company,  and  not  valid  and 
binding.  Still  they  were  not  so  ttfira  vires  as  to 
be  incapable  of  bemg  confirmed  and  ratified  by 
acquiescence,  and  they  were  so  confirmed  iij 
acquiescence  of  all  parties  interested  therein 
extending  over  a  period  of  eleven  years.  The 
resolutions  of  1883  were  equally  invuid,  and  not 
having  been  so  ratified,  they  are  inoperative.  The 
provisions  referred  to  are  not  of  the  kind 
mentioned  in  sect.  8  of  the  Companies  Act  1862, 
and  therefore  need  not  have  been  put  into  the 
company's  memorandum  of  association  at  all. 
Although  it  is  not  competent  for  a  company  to 
vary  its  memorandum  of  association  in  respect 
of  those  matters  which  are  required  to  be  specified 
therein,  it  is  competent,  with  the  consent  of  all 
parties,  to  vary  it  m  respect  of  other  matters  not 
oy  law  obligatory : 

Be  New  Buxton  Lima  Compaity ;   Ditkifs  earn,  34 

L.T.Bep.N. 8.713;  lCh.DiT.6aO: 
Be  ASrion  Asnrafiee  Comnony ;  Winstoiufs  ease,  40 
L.  T.  Bep.  N.  8. 838 ;  U  Ch.  Div.  239. 

He  referred  also  to 

GhttnnsM  T.  Land  Oorporation  cf  J'nlan4.  47  L.T. 

B«>.  N.  8.  517,  525 ;  22  Ch.  Div.  349,  364,  376; 
Bpadman  v.  £i»iu,  19  L.  T.  Bap.  N.  8. 151 ;  L.Bsn. 

8  £.  &  I.  App.  171 ; 
Lindlev  on  PanoeraUp,  8id  edit  p.  874 ; 
The  Phoafliate  af  Lime  Oompany  Limited  t.  (3re*», 

25  L.  l^  Bap.  N.  8.636;  L.  Bq^.  7  C.  P.  43 ; 
Button  T.  Bearttorough  01^ Betel  Ommomv  LimHtd, 

12  L.  T.  Bap.  N.  8.  288.  289 :  18  K.  57;  2  Dr.  ft 

8m.  514. 581;  4  Da  O.  J.  ft  Sm.  672. 

Horaee  Davey,  Q.C.  and  Phipson  Beale  for  the 
defendants.— It  is  entirely  beyond  the  powers  of 
a  company  to  vary  or  alter  in  any  way  its  consti- 
tution as  defined  by  its  memorandum  of  associa- 
tion : 

AeUnury  Batlicay  Carrtoae  and  Iron  Oompawi  T. 
fiiche, 33 L. T. Bap.  N.  8.  450;  L.  B«p.7E.ftL 
App.  653. 

The  authorities  which  have  been  cited  in  sappni 
of  the  contrary jpropoBition  were  mere  dieta  and 
not  decisions.  'The  result  is,  that  the  resolutions 
of  1872  were  wholly  vUra  vires  of  the  company 
and  invalid,  and  thcmore  incapable  of  being  con- 
firmed, and  the  application  of  the  revenue  moat 
be  in  accordance  with  the  resolutions  of  1883  and 
the  company's  memorandum  of  mooiatioiif  Thtif 
r«ferre<f  also  to         3.^.,.^^^  ^^  GoOglC 
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B»  Xa  Jfoneka  Irrigtttion  and  Land  Conmanv; 

Lord  Claud  HamMton'$  com,  28  L.  T.  Bep.  N.  S. 

652  ;  L.  Bep.  8  Ch.  App.  548 : 
Eovt  T.  Inttrnational  Vincmeial  Soeiely,  35  L.  T. 

Bep.  K.  8.  (fiS,  924 ;  4  Ch.  IHt.  327. 
Bohinson,  in  reply,  referred  to 
Harrison  r.  Tk«  Itexican  Railway  Company,  32  L.T. 

Bep.  N.  8.  82 ;  L.  Bep.  19  Eq.  358. 
AtKton  Kole  Iron  Oimwiny  t.  Abbot,  W.  N.  1876, 

Cur.  adv.  vult. 

Oct.  31, 1884. — ^The  folloyring  written  judgment 
■was  delivered  by 

Kat,  J. — 1  reserved  my  judgment  in  this  case 
becauHe  some  of  the  questions  argned  seemed  to 
me  to  be  of  considerable  general  importance. 
The  short  facts  are  these :  The  defendant  com- 
pany la  a  limited  joint-stock  company  formed 
under  the  Act  of  1862.  By  the  memorandum  of 
association  it  was  provided  that  the  capital  should 
be  800,000!.,  divided  into  4<X000  shares  of  202. 
each,  of  which  a  portion,  not  exceeding  14,000 
shares,  were  to  be  preference  shares ;  and  the 
memorandum  expressly  provided  that  those  shares 
should  have  right  to  a  dividend  of  7  per  cent,  in 
priority  to  the  ordinary  shares,  and  to  one-fifth  of 
the  remainder  of  the  net  revenue  after  deduction 
of  a  stun  sufficient  to  pay  the  like  dividend  of  7 
per  cent,  on  the  ordinary  shares,  which  were  to 
be  entitled  to  a  secondary  dividend  of  7  per  cent., 
and  then  to  four-fifths  of  the  remainder  of  the 
net  revenue.  In  Nov.  1872  special  resolutions 
were  passed  altering  this  appropriation  of  the 
net  revenue  as  between  the  preference  an  i  ordi- 
nary shareholdei's.  These  resolutions  were  acted 
upon  until  July  1888,  when  by  other  special  reso- 
lutions the  original  appropriation  of  the  revenue, 
as  provided  by  the  memorandum,  was  restored. 
The  question  is,  how  that  revenue  is  now  to  bo 
dealt  with  as  between  the  preference  and  ordinary 
shareholders.  1'he  plaintifi  contends  that,  not- 
withstanding the  resolution  of  1883,  it  should  bo 
disposed  of  according  to  the  resolutions  of  1872, 
and  the  first  consideration  is  whether  those  reso- 
lutions were  valid.  The  peculiaritv  of  the  plain- 
tiff's case  is,  that  he  agrees  with'  the  defendants 
that  the  resolutions  were  not  valid,  and  this  is 
necessary  to  his  argument ;  for,  if  they  were  valid, 
then  the  resolutions  of  1883,  which  restored  the 
original  state  of  things,  were  also  valid.  But  the 
plaintiff  insists  that  the  resolutions  of  1872, 
although  invalid,  were  not  so  ultra  viret  that  they 
could  not  ]je  ratified,  and  that  they  have,  in  fact, 
been  ratified  by  the  express  or  implied  assent  of 
all  the  shareholders,  and  that  the  resolutions  of 
1883  were  equally  invalid,  and  not  having  been 
so  ratified  are  inoperative.  In  the  first  place,  I 
have  to  determine  whether  the  resolutions  of 
1872  could  be  so  confirmed.  If  they  were,  like 
the  transaction  in  A$Mmry  Mailwau  Carriage 
Company  v.  Biehe  (33  L.  T.  Rep.  N.  8.  450; 
L.  Kep.  7  £.  &  I.  App.  663),  entirely  uUra  vires  of 
the  company  in  general  menting.  then  it  is 
admitted,  as  was  decided  in  that  case,  that  if  all 
the  shareholders  were  sui  juris,  and  expressly 
agrepd  to  confirm  them,  they  could  not  do  so.  But 
it  is  said  that  this  was  not  tue  case ;  although  they 
purported  to  alter  certain  provisions  in  the 
memorandum  of  association,  yet  these  were  pro- 
visions not  mentioned  in  the  8th  section  of  the  Act 
of  1862,  and  which  therefore  need  uot  have  been 
put  into  the  memorandum,  and  accordingly  it  is 
argued  that  the  alteration  of  them  is  not  ultra 


vires  in  that  sense.    But,  as  I  understand  the 
decision  of  the  House  of  Lords,  the  memorandum 
of  association  is  the  charter  of  the  company,  and 
any  provisions  therein,  which  are  part  of   the 
essential  constitution  of  the  company,  cannot  be 
altered  in  any  manner,  and,  unless  I  am  bound  by 
equal  authority  to  hold  otherwise,  it  seems  to  me  that 
these  provisions  in  this  memorandum  come  within 
that  rule.    The  cases  relied  on  in  support  of  the 
contrary   proposition    are,  first,  Du*e'«  case  (34 
L.  T.  Hep.  N.  S.   713;  1   Ch.  Div.  620),  which 
decided  ttiat,  where  a  person  had    signed  the 
memorandum  for  fifty  preference  shares,  he  might 
satisfy  the  obligation  he  incurred  tq  the  company 
by    taking    twenty-five    preference    shares    and 
twenty-five  ordinary  shares,  because  it  was  not 
necessary  that  he  should  describe  in  the  memo- 
randum the  kind  of  shares  he  thereby  agreed  to 
take,  but  only  the  number,  and  therefore  aa  to  the 
kind  of  shares  the  memorandum  was  not  irre- 
vocable.   Obviously,  that  has  nothing  to  do  with 
the  constitution  of  the  company,  but  only  with 
the  contract  with  that  particular  shareholder. 
Another  case  cited  was  Wvnstone's  com  (40  L.  T. 
Kep.  N.   S.  838;  12   Ch.   Div.  239),  where  the 
memorandum  of  an  unlimited  assurance  company 
provided    that    the    capital    should  be  5Cf,000I., 
divisible    into    5000    shares  of    102.  each.    The 
articles  provided  that  the  company  should  consist 
of    two  classes  of    members,  shareholders   and 
assurance  members,  and  it  was  argued  that  this 
was  inconsistent  with  the  memorandum ;  but  the 
learned  judge  held  that  this  was  not  so,  because 
the  memorandum  was  "  totally  silent  as  to  who 
the  members  were  to  be."    It  is  true  that  he  went 
on  to  say  that  he  was  not  convinced  that  eveiy- 
thing  in  the  memorandum  was  immutable  where 
it  embodied  particulars  not  required  by  the  statute, 
and  he  referred  to  the  language  of  the  judgment 
in  Duke's  case  {ubi  sup.),  but  ne  neither  decided 
nor  said  that,  if  the  memorandum  contained  pro- 
visions as  to  the  constitution  of  the  company 
which  the  Act  of  Parliament  did  not  require  to 
be  put  there,   such  provisions  could  afterwards 
be  altered.     In  Hutton  v.  The  Scarborough  Hotel 
Conipany  Li/miied  (12  L.  T.  Rep.  N.   S.  228,  289 ; 
13  lb.  67;  2  Dr.  &  Sm.  514;  4  De  G.  J.  &  S. 
672),    where    the    memorandum     declared     the 
share  capital  to  be  120,0001.,  divided  into  12,000 
shares  oi  102.  each,  it  was  held  that  the  company 
could  not,  by  a  special  resolution,  authorise  the 
issue  of  the  unallotted  portion  of  the  capital  with 
a    preference    dividena.    The    Lord    Chamcellor 
rsBted  his  judgment  mainly  on  the  ground  that 
this  would,  in  eSect,  be  an  alteration  of  the  memo- 
randum, which  must  be  taken  to  mean  that  the 
shareholders  were  to  have  equal  rights.    Does  it 
not  follow  from  this  decision  that,  if  the  memo- 
randum expressly  defines  the  rights  of  the  share- 
holders in  respect  of  dividends,  that  is  a  thing 
which  the  company  have  no  power  to  alter  P    I  do 
not  find  any  decision  or  dictum  which,  rightly 
undei-stood,  conflicts  with  this  view.    This  would 
be  sufficient  to  dispose  of  the  matter ;  but,  even  if 
this  parr,  of  the  plaintiff's  argument   could  be 
accepted,  I  think  his  case  fails  for  other  reasons. 
It  is  obvious  that,  when  shares  have  been  issued 
on  the  faith  of  a  memorandum  like  this,  no  reso- 
lution of  the  company,  special  or  othemise,  can 
iiltcr  the  contract  between  the  ccmpa'iy  and  all 
the  shareholders  thereof.    Such  a  resolution  does 
uot  amount  to  a  new  oontrac:  byevery  share 
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bidder,  even  if  it  were  possible  for  a  sbarebolder, 
by  aaj  contract,  to  alter  the  nature  of  his  shares 
as  against  every  sabsequeat  holder  of  them.  It 
may  be  that  the  receipt  of  dividends  on  the  foot- 
ing of  the  resolntiona  of  1872  wonld  prevent  any 
shareholder,  who  had  received  such  dividends, 
from  asserting  a  claim  against  the  company  for 
any  larger  payment  daring  the  period  of  snch 
receipt.  But  how  can  that  amount  to  the  ratifi- 
cation of  an  implied  contract  that  the  dividends 
on  those  shares  shall  always  be  paid  on  the  same 
footing  f  First  of  all,  how  is  snch  contract  to  be 
implied  P  Those  who  passed  the  resolutions  of 
1872  must  be  taken  to  have  known  that  they 
could  at  any  time  be  altered  by  other  speciu 
resolutions.  Therefore  the  implied  contract  could 
not  be  larger  than  this,  namely,  that  dividends 
should  be  accepted  on  the  shares  upon  the  footing 
of  the  resolutions  of  1872  until  altered  by  some 
farther  resolution.  Upon  the  whole  I  am  of 
oponion  that  the  plaintiffs  contention  entirely 
fails,  and  the  questions  must  be  answered  by 
saying  that  the  net  revenue  of  the  company 
available  for  dividend  ought,  in  future,  to  be 
applied  in  the  manner  originally  prescribed  by  the 
memorandum  of  association ;  tnat  the  surplus 
certificates  ought  not  to  be  issued ;  and  that  the 
costs  of  this  action  and  special  case  ought  to  be 
borne  by  the  funds  of  the  company. 

Solicitor  for  the  plaintiff,  A.  T.  SmriU. 

Solicitors  for  the  defendants,  BMtam  and  Oo. 


Thmrsday,  Oct.  31, 1884. 
(Before  Eat,  J.) 
Cahh  v.  Caitn.  (a) 
Trutteea — Breach  of  trust — Trust  fund — Deposit  at 
bank — Delay — FaUwre    of   bamh — IdabUiiy    of 
trustees. 
A  will  appointing  trustees  only  authorised  them  to 
invest  tn  parhamenta/ry  stocks  or  funds,  or  in 
freehold,  copyhold,  or  leasehold  hereditaments. 
The  wiU  contained  a  provision  that  no   trustee 
should  be  anMaerdblefor  any  banker,  broker,  or 
other  person  in  whose  hands  any  moneys  might 
be  deposited  for  safe  custody  or  otherwise. 
The  trustees  left  the  sum  qf  5001.  on  deposit  at  a 
bank,  by  way  of  interim  investment,  whilst  they 
looked,  for  a  mortgage,  for  fourteen  months,  when 
the  hank  failed.     Upon  the  question  whether  the 
trustees  were  UdbUfor  the  loss  thereby  occasioned : 
Seld,  that  fourteen  months  was  too  long  for  the 
trustees  to  leave  trust  money  on  deposit  at  a  bank ; 
that  if  after  six  months  they  could  not  get  a 
mortgage  they  ought  to  have  invested  the  money 
in  consols;  uiai,from  tJie  moment  they  left  it  too 
long  on  deposit,  they  became  responsible  for  the 
consequences  of  their  d^wuU,  and  were  therefore 
Udblefor  the  sum  lost  to  the  trust  estate. 
Brhis  will,  dated  the  12th  April  1854,  Samuel 
Cann  devised  all  his  real  estate  to  the  trustees 
therein  named  upon  trust  (inter  dUa)  to  accumu- 
late the  surplus  rents  and  profits  therein  men- 
tioned during  such  time  as  nis  grandson  should 
be  under  the  age  of  twenty-five  years,  and  daring 
the  minority  of  ainr  children  of  such  grandson  as 
therein  mentioned,  and  to  invest  the  same  and 
the    accruing    dividends,   interest,  and    annual 
produce  in  me  parliamentary  stocks  or  funds  of 
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Great  Britain,  or  at  interest  upon  Government 
or  real  securities  in  England  or  Wales,  and,  at 
the  end  of  the  period  or  periods  of  accumu- 
lation therein  mentioned,  to  convert  the  accumu- 
lated fobd  and  appiv  the  same  in  the  same  maimer 
as  therein  declarea  and  directed  of  and  con- 
cerning the  moneys  to  arise  from  the  testator's 
personal  estate  thereinafter  bequeathed;  and  the 
testator  bequeathed  the  residue  of  his  personal 
estate  to  his  trustees  upon  trust  to  call  in,  colleot, 
sell,  and  convert  the  same,  and,  after  making 
certain  payments  thereout,  to  invest  the  ultimate 
surplus,  as  opport  unity  might  offer,  in  the  purchase 
of  freehold  or  oopyhold  hereditaments  sitnate  in 
England  or  Wales,  or  in  leasehold  hereditaments 
as  tnerein  mentioned,  and  until  a  proper  pnrchaae 
should  be  found  to  invest  the  same  in  or  upon 
some  of  the  stocks,  funds,  or  securities  therein- 
before mentioned,  the  dividends  of  whidh  shoold 
be  applied  in  the  syne  manner  as  the  rents  of  the 
herecutaments  to  be  purchased  as  therein  afore- 
said. 

The  will  contained  the  usual  power  to  vary 
investments,  and  it  was  therebvabo  declared  that 
no  trustee  ^ould  be  answerable  or  accountable 
for  the  acts,  receipts,  neglects,  or  defaults  of  die 
other  of  them,  or  for  any  banker,  broker,  or  other 
person  with  whom  gr  in  whose  hands  any  moo^s 
shonld  or  might  be  lodged  or  deposited  far  em 
custody,  or  otherwise,  in  tike  execution  of  the 
trusts  thereinbefore  mentioned,  or  for  the  defi- 
ciency or  insnfBciency  of  any  security  on  which 
anv  moneys  should  or  might,  in  pursuance  of  the 
will,  be  placed  out  or  invested,  or  for  any  other 
involuntary  misfortune,  loss,  or  damage  what- 
soever. 

The  trust  estate  produced  an  annual  income  of 
about  7001. 

In  May  1869  a  sum  of  5001.  belonging  to  ''he 
trust  estate  (which  had  been  previously  mvest<«d 
on  mortgage  and  had  been  paid  off)  was  deposited 
by  the  trustees  at  Harvey  and  Hudson's  bank  at 
Norwich,  in  order  that  they  might  look  for  anoth^ 
mortgi^^ 

The  money  remained  on  deposit  until  the  IGth 
July  1870,  when  the  bank  failed. 

The  evidenoe  showed  that  the  defendants  had 
been  peremptorily  requested  on  former  occasions 
not  to  keep  such  large  balances  at  the  bank  as 
they  were  in  the  habit  of  doing. 

A  suit  for  the  administration  of  the  testator's 
estate  was  instituted  by  the  widow  of  the  testa- 
tor's grandson,  as  next  friend  of  her  three  infuit 
daughters,  against  the  surviving  trustees  and 
executors  of  the  will. 

By  the  decree  made  in  the  suit,  dated  the  5tb 
March  1874,  the  Court  directed  the  usual  accounts 
and  inquiries  to  be  taken  and  made,  including  an 
inquiry  (in  case  it  should  appear  in  taking  the 
accounts  that  any  unauthorised  investments  or 
dealings  with  the  trust  estate  had  taken  place, 
or  that  any  funds  had  not  been  invested  when 
the  same  should  have  been  invested)  under  what 
ciroumstances  the  same  investments  or  dealings 
were  tnade,  or  there  was  such  omission  to  invest, 
and  whether  any  and  what  loss  had  been  sustained 
thereby,  and,  if  so,  how  and  when,  and  by  whose 
default,  and  under  what  drcumstanoes. 

By  the  chief  clerk's  certificate  it  was  certified, 
amongst  other  thiuKs,  that  a  sum  had  been  lost 
to  the  trust  estate  tnrough  the  failure  of  Harvey 
and  Hudson's  bank,  and  that  he  had  disallowed 
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the  tnutees  a  proportion  of  what  they  had  left 
on  deposit  there,  nz.,  138Z.  11<.  id. 

The  defendants  took  out  a  snmmonB  asking 
that  the  chief  clerk's  certificate  might  be  varied 
so  that  they  might  be  allowed  the  stun  of 
128L  11«.  4d. 

The  sammons  was  adjourned  into  court,  and 
now  came  on  to  be  heard. 

Graham  Hattingi,  Q.C.  and  E..  Beaumont  for  the 
applicants. 

W.  Pearson,  Q.C.  and  Meihold  for  the  respon- 
dents. 

Kay,  J. — It  is  extremely  difficult  in  these  cases 
to  know  where  to  draw  the  line.  Here  there  is 
an  estate  producing  700Z.  a  year.  A  mortgage  of 
5001.  is  paid  off,  and  the  trustees  pay  that  money 
into  a  bank  for  the  purpose  of  getting  another 
mortgase.  The  question  is,  whether  it  was 
■within  their  powers,  as  trustees,  to  leave  that  sum 
in  the  bank  for  fourteen  months.  It  seems  to 
me  that  that  was  too  long.  If  after  six  months 
they  could  not  get  a  mortgage  they  ought  to  have 
invested  the  money  in  consols.  Without  attempt- 
ing to  draw  a  hard  and  fast  line — for  I  conaiaer 
that  each  of  these  cases  must  be  judged  on  its 
merits — I  say  that  leaving  that  money  in  the 
bank  for  fourteen  months  was  leaving  it  there 
too  long.  The  moment  they  began  to  leave  the 
money  there  tod  long  they  became  responsible 
for  all  the  consequences  of  their  default ;  and  they 
are  therefore  liable  for  the  138Z.  11«.  4d.  which 
has  been  lo^t.  I  must  dismiss  the  summons  with 
costs. 

Solicitors :  0.  F.  Hudson,  Matthews,  and  Go. ; 
Bemnant,  Penletf,  and  Grubbe. 


May  19,  20,  and  June  12, 1884. 
(Before  Kay,  J.) 

BOXALI  V.  BOXAXL.  (a) 

Orant  of  administration — Will  not  appointing 
executors — Suppression  of  wiU — Bevoeation  of 
grant — Sale  of  leaseholds  before  revocation — Title 
of  vendor — Married  woman — Equity  to  a  settle- 
ment— Settlement  of  entire  fund. 

A  testatrix,  who  died  in  1874,  heqtieathed  to  her 
daughter  B.  certain  leasehold  'property  held  for 
the  residue  of  a  long  term  of  years,  she  paying 
the  debts  of  the  testatrix.  The  vfiil  did  tu>t  appoint 
any  executors. 

B.  was  a  inarried  leoma/n,  hui  in  1876  her  husboAid 
deserted  her,  leaving  with  her  his  three  children. 
From  tlie  time  he  left  lier  he  contributed  nothing 
towards  the  support  of  her  or  of  his  children, 
except  by  allowing  her  to  receive  the  rents  of  the 
leasehold  property,  which  were  ofsm/M  amount. 

In  1879  B.,  upon  an  affidavit  statina  that  she  was  a 
widow  and  tliat  her  mother  had  died  intestate, 
obtained  a  grant  of  administration. 

She  then  mortgaged  the  leasehold  property  partly  to 
pay  a  debt  of  the  testatrix ;  and  afterwards  she 
agreed  to  sell  it  to  P.,  who  paid  a  portion  of  the 
purchase  m/yney  in  discliarge  of  the  mortgage,  and 
the  rest  to  B.  by  instalments,  for  her  mamtenanee, 
except  a  small  amount. 

P.  purchased  uiithotU  any  knowledge  of  the  wUl,  or 
mat  B.  had  a  husband  living. 

Proceedings  were  subsequently  taken  by  B.'s  husband 

(O)  BepoTted  I17  E.  A.  Sckitcblit,  Eaq.,  ButIiMmX-Law. 


to  recall  the  grant  qf  adminislration,  and  in 
1883  the  letters  qf  administration  were  revoked, 
and   new   letters,  with  the  will  annexed,  were 
granted  to  B. 
The  questions  were,  whether  the  sale  of  the  leasehold 
property  could  be  swpported,  and  whether  B.'s 
nuaoond  had  OAiy  right  to  recover,  against  his 
wife  or  P.,  the  purchaser,  any  part  of  the  purchase 
money. 
Held,  that  a  grant  of  adndnistraiion,  obtained  by 
suppressing  a  will  which  contained  no  appoint- 
ment of  executors,  could  not  be  treated  as  utterly 
and  ab  initio  void,  and   tliat  the  sale  by  B. 
under  the  first  administration  was  a  vcHid  trans- 
action. 
Abram    v.    Cunningham    (2    Lev.    182)    distin- 
guished. 
Held,  also,  that  B.  was  entitled,  under  her  equity 
to  a  settlement,  to  have  the  wlwle  proceeds  of  the 
leasehold  property  secured  to  herself,  and,  as  the 
greater  part  of  such  proceeds  liad  been  expended  in 
maintaining  herself  and  children,  the  action  must 
be  dAirmissed  with  costs. 
Thx  facts  of  the  case  sufficiently  appear  from  the 
judgment. 

Oraham  Eastings,  Q.C.  and  BeddaU  for  the 
plaintiff. 

T.  Bibton  for  the  defendant  Flumridge. — As  far 
as  Plamrid^e  was  concerned  the  first  grant  of 
administration  was  valid.  The  will  did  not  appoint 
any  executors,  and  until  an  administrator  has 
been  appointed  the  property  is,  under  the  Probate 
Act  (20  &  21  Vict.  c.  77),  vested  in  the  judge  of 
the  Probate  Court :  (Williams  on  Executors,  8th 
edit.  pp.  409,  410.)  There  is  something  on  which 
the  auninistration  may  operate,  although  it  is 
obtained  by  fraud : 

Abram  r.  Cunningham,  2  Lev.  182. 
When  a  grant  of  administration  has  to  be  obtained, 
and  it  is  given  to  the  wrong  person,  the  grant  is 
voidable.  It  is  good  untU  set  aside :  (Bac.  Abr. 
ISzecutors  &  Administrators.)  The  Probate  Court 
is,  by  sect.  16  of  the  Judicature  Act  1878,  made 
part  of  the  High  Court  of  Justice,  and  the  letters 
of  administration  here  are  therefore  an  order 
within  sect.  70  of  the  Conveyancing  and  Law  of 
Property  Act  1881  (44  &  46  Vict.  c.  41).  That 
section  IB  in  my  favour.  It  makes  no  difference 
that  this  is  a  non-contentions  case : 

Se  HaU-Dare's  Oentraet,  46  h.  T.  B«p.  N.  8.  755; 
21  Ch.  Sir.  41. 

[Kay,  J. — I  doubt  whether  the  letters  of  adminis- 
tration are  an  order.]  The  previous  direction 
would  be  an  order,  even  if  the  letters  of  adminis- 
tration are  not. 

The  defendant  Sampson,  to  whom  Mrs.  Boxall 
had  mortgaged  the  property  in  qaeetion,  appeared 
in  person. 

The  defendant  Mrs.  Boxall  was  not  represented 
by  counsel. 

Hastings,  in  reply,  referred  to 
WUliams  on  Gzeonton,  Sih  edit.  p.  S05 ; 
Xx  parts  Bradshav,  2  De  G.  M.  A  O.  900. 

Cur.  ado.  mtU. 

June  12, 1884 — ^The  following  written  judgment 
was  delivered  by 

Kay,  J. — ^Tbis  action  is  brought  by  Edward 
Boxall  against  his  wife,  and  against  a  person  who 
has  agreed  to  purchase  certain  leasehold  property 
from  her,  to  restrain  such  sale  aad-to  recoTOE  the 
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leasehold  property  and  the  mesne  rents.  The  last 
part  of  the  claim  has  been  abandoned  at  the  bar 
since  the  evidence  was  put  in.  The  material  facts 
are  these :  The  property  in  question  consists  of  a 
leasehold  house,  held  for  the  residue  of  a  long 
term  of  years.  It  was  bequeathed  with  another, 
the  lease  of  which  has  since  been  forfeited,  by  the 
mother  of  Mrs.  Boxall,  who  died  in  1874,  to  her 
absolutely,  she  paying  the  debts  of  the  executrix. 
This  will  did  not  appoint  any  executors,  and  for 
some  time  no  letters  of  administration  were 
obtained,  but  on  the  17th  Nov.  1879  Mrs.  Boxall, 
upon  an  afBdarit  stating  that  she  was  a  widow, 
and  that  her  mother  had  died  intestate,  obtained 
a  gprant  of  administration.  She  then  seems  to 
have  mortgaged  the  property,  partly  to  pay  a 
debt  of  the  twtatrix,  and  afterwards  she  agreed 
to  sell  it  to  the  defendant  Flumridge  for  2S01., 
out  of  which  be  states  he  paid  1152.  in  discharge 
of  the  mortgage,  and  he  has  paid  the  rest  to 
Mrs.  Boxall  oy  instalments  from  time  to  time  for 
her  maiiitenanoe,  except  a  certain  small  amount 
which  still  remains  due.  I  am  satisfied  that 
Flumridge  purchased  without  any  knowledge  of 
the  will,  or  that  Mrs.  Boxall  hod  a  husband  liying. 
In  the  year  1876,  before  all  this  happened,  the 
plaintiff  deserted  his  wife,  leaving  with  her  his 
three  children,  then  about  twelve,  eleven,  and 
eight  years  of  age.  He  says  that  she  was 
drunken,  and  that  she  and  her  children  and  the 
house  were  in  a  filthy  condition.  She  denies 
this,  and  alleges  that  he  left  her  to  cohi^it  with 
another  woman,  which  allegation  he  in  turn 
denies.  I_  have  no  doubt  that  it  is  a  clear  case 
of  desertion  by  him,  and  without  any  excuse 
which  the  law  could  recognise.  From  the  time 
be  left  her  he  has  not  contributed  anything 
towards  the  support  of  her  or  of  his  children, 
except  by  allowing  her  to  receive  the  rents  of 
this  leasehold  property,  which  were  of  small 
amount.  After  the  commencement  of  this  action 
proceedings  were  taken  by  him  to  recall  the 
gnu-t  of  administration,  and  by  an  order  of  the 
Court  of  Probate  of  the  1st  May  1883  the  letters 
of  administration  were  revoked  and  cancelled, 
and  new  letters  of  administration,  with  the  will 
annexed,  were  granted  to  Mrs.  BoxaU.  The  first 
question  is,  whether  the  sale  of  the  leaseholds  can 
be  supported.  In  Abram  v.  Cunningham  (2  Lev. 
182)  it  was  decided  that,  where  administration  was 
granted  on  concealment  of  a  will  which  appointed 
executors,  the  grant  was  void  from  its  commence- 
ment, and  all  acts  performed  by  the  administrator 
in  that  character  were  equally  void,  and  could  not 
be  made  good,  though  the  executors  should  after- 
wards appear  and  renounce.  A  distinction,  how- 
ever, exists  between  that  cose  and  this,  because 
in  this  case  the  will  did  not  appoint  executors. 
The  report,  like  many  reports  of  that  time,  has  a 
short  note  of  the  judgment,  not  containing  any 
reasons.  But  the  argument  is  given  at  some 
length,  and  in  it  reliance  was  plrced  cUefly  on 
the  fact  that  the  concealed  will  had  appointed 
executors,  who  therefore  had  a  right  of  property 
vested  in  them  before  probate,  and  this  I  gather 
was  the  ground  of  the  decision.  No  stress  seems 
to  have  oeen  laid  upon  the  fraud  committed  in 
concealing  the  will,  and  indeed,  when  the  question 
was  whether  a  third  person  should  suffer  who 
had  ao<)uired  the  property  in  good  faith  from  an 
administrator  apparently  duly  oonstitnted,  tit 
wonld  mot  be  reasonable  to  visit  him  with  the 


oonseqnences  of  a  conoeohnent  to  which  he 
no  party.  In  Poefeman'f  eaie  (6  Bep.  18)  adminia- 
tration  was  granted  to  a  stranger,  and  was  after- 
wards revoked,  and  it  was  held  that  the  revocation 
did  not  aSeot  acts  done  by  the  administrator  in 
the  meantime.  If  the  grant  had  been  reversed 
by  a  Court  of  Appeal  it  should  be  treated  as  void 
ab  initio,  but  a  revocation  takes  effect  only  from 
the  time  of  the  recall,  and  it  was  there  said  that, 
"  Forasmuch  as  the  first  administrator  had  the 
absolute  property  of  the  goods  in  him,  without 

rwtion  he  might  give  them  to  whom  he  pleased, 
d  although  the  letters  of  administration  be 
afterwards  countermanded  and  revoked,  yet  that 
cannot  defeat  the  gift.  But  if  the  gift  be  by 
covin,  it  shall  be  void  by  the  statute  of  13  Eliz. 
against  a  creditor,  but  it  remains  good  against 
the  second  administrator."  The  same  point  was 
decided  in  WooUeu  v.  Clark  (5  B.  &  Aid.  744).  I 
have'  not  been  able  to  find  any  cose  conflicting 
with  these,  nor  any  authority  for  the  propoaition 
that  a  grant  of  administration,  obtained  qy  rap- 
pressing  a  will  whidi  eontain«I  no  appointmoit 
of  executors,  could  be  treated  as  utteny  and  ab 
initio  void.  I  am  therefore  of  opinion  that  I 
cannot  treat  the  sale  by  Mrs.  Boxall,  nnder  the 
first  administration,  as  void  on  that  account.  No 
other  reason  has  been  sngg^ted  for  interfering 
with  it,  and  I  must  therefore  hold  it  to  be  a  valid 
transaction.  There  remains  the  question  whether 
the  husband  has  any  right  to  recover,  against  his 
wife  or  the  purchaser,  any  part  of  the  purchase 
money.  It  is  the  case  of  a  man  who,  in  the  most 
heartless  manner,  has  deserted  his  wife  and  chil- 
dren, and  for  eight  years  has  not  been  near  them. 
This  man  now  comes  to  a  court  of  equity  to  ask 
assistance  to  recover  against  his  wife  this  small 
leasehold  property.  She,  on  the  other  hand, 
claims  her  equity  to  a  settlement,  and  I  have 
allowed  whatever  amendment  of  her  defence  is^ 
requisite  to  raise  the  claim.  In  such  cases  the 
court  has  not  unfrequently,  under  the  wife's 
equity,  secured  to  her  the  capital  as  well  as  the 
income  of  a  small  properigr.  In  the  case  of  Be 
Brogter,  ou.  the  11th  Jan.  1869,  Wood,  V.C.  ordered 
the  dividends  on  a  sum  of  about  4001.  in  court 
to  be  paid  to  a  wife,  who  had  been  deserted,  for 
her  separate  use  during  her  life,  and  gave  her 
liberty  to  apply  as  to  a  settlement  of  the  capital, 
or  otherwise  as  she  might  be  advised.  A  similar 
order  was  made  by  the  late  Master  of  the  Rolls 
in  the  case  of  Be  Craddock,  6th  Nov.  1875.  1 
have  been  furnished  by  Mr.  King,  the  registrar, 
with  a  copy  of  the  order,  which,  after  mairing  a 
settlement  upon  the  married  woman  for  life,  with 
remainder  to  her  children,  gave  her  liberty  to 
apply  to  the  judge  at  chambers  for  transfer  of  all 
or  any  of  the  capital  to  herself  by  wi^  of  revoca- 
tion of  such  settlement.  I  shall  follow  these 
precedents  in  this  case,  and  being  of  opinion  that 
the  wife  was  entitled  to  have  the  whole  proceeds 
of  these  leaseholds  secured  to  herself,  and  seeing 
that  the  greater  part  of  such  proceeds — al],  indeecC 
except  a  trifling  sum — has  been  expended  m  main- 
taining herself  and  children,  I  dismiss  thisoiction 
with  costs.  The  lease  most  be  handed  back  to  the 
defendant  Sampson.  I  had  also  before  me,  at  the 
trial,  a  summons  for  security  for  coats.  I  con- 
sider that  the  plaintiffs  conduct  in  respect  of  the 
addresses  he  gave  was  such  as  entirely  to  justify 
that  application,  and  the  costs  of  it 'must  be  coats 
in  the  action.  ^->  . 
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Solicitors  for  the  plaintiff,  F.  Sarvey  and  Oo. 
Solicitor  for  the  defendant  Flnmndge,  0.  0. 
BvUer. 
Sampson  in  person. 


Jtrne  27  wmI  S8, 1884. 
(Before  Kat,  J.) 
Be  Casfehtxk;  CAnnurnB  «.  Disbxt.  (a) 
Will — Stoek  h»lon,ging  to  te^e  tUmdmg  *n  joini 
namet  of  huAani  amd  w^e—Beqveet  by  KuAand 
of  Ufe  ifOereat  therein  to  wtfe— Claim  qf  w\fe'» 
repritentaHvet—Eleelifm. 
A  iettator,  after  mcMmg  certain  bequettt,  and  giving 
hit  wife  a  legacy  of  30001.,  gaw  all  the  reeidue 
<^  hi*  eetate  and  efeeU, "  including  therein  the 
money  in  my  hanking  aeeovnt  in  the  Bank  <f 
England,  and  money  in  the  pubUc  fundi,  and 
whether  ttandinp  tn  mv  name  alone,  or  jointly 
with  my  eaid  wife,"  and  all  hie  iharet  and  inte- 
reel  «n  any  jmilie  eomnany,  and  (riih«r  tfeet*.  to 
hie  wife  for  her  Itfe,  andtrftir  her  deeeaee  to  other 
pereone. 
At  the  date  of  the  wHl,  and  at  the  time  qf  the  tea- 
tatot'e  deoM,  there  wae  oniy  one  awm  (ma.,  7110Z. 
CohmZ*)  Handing  m  Ote  joint  name*  cf  hUmtelf 
and  hit  wife. 
Thi*  »toek  had  l^  a  previou*  win  been  bequeathed 
to  thewife,  twiijeel  to  two  eueeiUory  gift*  over,  which 
did  not  take  Meet,  one  in  favour  of  her  children, 
^WM,  and  the  other  of  her  hnOand,  if  he  ewr- 
vioed.     The  etoek  had  been  received  Im  the  te*' 
taior,  and  by  him  tramferred  into  their  joint 
namei. 
After  the  teitaior'*  death  hie  wife  received  the  income 
qf  aV,  the  reeiduary  eetate,  including  the  71101. 
Coneole,  but  made  no  attempt  to  deal  with  the 
ttock  as  her  own  property.     There  wai,  however, 
no  evidence  to  ihow  that   the  knew  what  her 
right*  were.     She  nibtequently  died,  and  her 
repretentaiivei  claimed  the  stock. 
The  quettion  woe,  whether  they  were  bound,  imder 
the  doctrine  ofdedion,  to  compentate  the  reeiduary 
legatee*,  who  wotUd    be  dttappoinied   by  thevr 
taking  the  itock,  to  any  and  what  extent. 
Held,  thai  the  iettator  intended  the  ttock  to  pats,  and 
wa*  not  dealing  only  wUKhit  right  of  turvivor- 
ihip  1  that  lie  affected  to  give  property  belonging 
to  hit  wife,  and  eonteouentlif  tne  doctrine  of  elec- 
tion applied  both  to  Uie  wife  and  her  representa- 
tivet  claiming  under  her;  and  that  her  repreien- 
iativet  could  only  take  the  itode  upon  the  termt 
of  compeneating  the  dieappointed  retiduary  lega- 
teetto  the  eaitent  of  the  leaaey  of  30001.,  and  of  the 
amount  actually  received  Jby  the  wife  in  reaped  cjf 
her  life  litterest  in  the  testator'*  own  property. 
Thokas  William  Cabpehtek,  by  his  Trill  dated  the 
3pd  March  1876,  amminted  his  brothers,  William  G. 
Carpenter  and  John  N.  Carpenter,  and  his  wife, 
Emma  Carpenter,   execntors  and  execntrix   and 
trustees  thereof,  and,  after  directing  his  debts, 
Ac.,  to_  be  paid,  gave  his  wife  all  his  household 
goods,, furniture,  Ac.,  and  also  the  sum  of  80001., 
to  be  paid  to  her   out  of   his   general  personal 
estate,  for  her  own  absolute  use  and  betaefit ;  and 
after  several  other  legacies   not  material   to  be 
mentioned  the  testator  declared  that  as  to  all  the 
rest,  rebidne,  and  remainder  of  his  estate,  both 
real  and   per;sonal,  and  whether  in  possession, 

(«)  Bcpoited  Iv  E.  A-  SCRATCBLIT,  Etq.,  B»n1itci>«(.lAir. 


'  reversion,  remainder,  or  in  expectancy,  and  of 
whatever  nature  or  kind,  including  therein  the 
money  in  his  banking  account  with  the  Bank  of 
England,  and  money  in  the  public  funds,  and 
whether  standing  in  his  name  alone  or  jointly 
with  his  wife,  and  all  his  shares  and  interest  in 
any  public  company,  and  other  effects  which  he 
might  die  possessed  of ,  he  devised  and  bec|ueathed 
the  same,  and  every  part  thereof,  unto  his  execu- 
tors upon  trust  to  receive  the  interest,  dividends, 
and  annual  proceeds  thereof,  or  permit  and  suffer 
his  wife  to  receive  and  take  the  income  of  his 
residuary  real  and  personal  estate,  for  and  during 
her  life,  as  and  when  the  same  should  become  due 
and  payable,  to  and  for  the  sole  and  absolute  use 
and  Denefit  of  his  wife,  and  her  receipt  alone 
should  be  a  sufficient  discharge  for  any  moneys 
she  should  receive  from  his  trustees,  independent 
of  any  future  husband  with  whom  she  might 
thereafter  intermarry;  aud  from  and  imme- 
diately after  the  decease  of  his  wife,  the  testator 
directed  his  trustees  to  divide  the  whole  of  his 
residuary  real  and  personal  estate  equally 
between  his  brother  Wuliam  O.  Carpenter  and 
his  sisters  Mary  A.  Carpenter  and  Eleanor  Car- 
penter, share  and  share  alike,  for  their  own  abso- 
lute use  and  benefit  respectively ;  but  in  case  of 
the  death  of  either  of  tnem  during  his  lifetime, 
or  in  the  lifetime  of  his  wife,  then  the  share  of 
such  one  so  dying  should  be  equally  divided 
between  the  survivors,  or  if  only  one  of  them 
should  be  living,  then  the  whole  of  the  residuary 
real  and  personal  estate  for  that  one  for  his  or 
her  own  absolute  use  and  benefit. 

Tbe  testotor  died  on  the  10th  Sept.  1880. 

The  only  sum  of  stock  that  stood,  at  the  time 
of  making  his  will,  or  at  the  time  of  the  death 
of  Thomas  W.  Carpenter,  in  the  joint  names  of 
himself  and  his  wife  Emma  Carpenter,  was  the 
sum  of  71101.  Consolidated  Three  per  Cent. 
Annuities. 

Emma  Carpenter  became  absolutely  entitled  t(\ 
the  same  71101.  Consols  under  the  will,  dated  the 
18th  April  1841,  of  her  father,  William  Cock,  who 
died  on  the  6th  Jan.  1847. 

His  will  contained  the  following  clauses : 

I  ^ve  and  baqneathaU  mystook  inthAThite  per  Cent. 
Conaolidated  Bank  Animitin  nnto  and  between  my  said 
twu  daughters  Ouoline  and  Emma,  far  their  reapmtive 
use  and  benefit,  with  benefit  of  ■nrriTonbis  as  to  the 
stock  upon  the  arenta  after  mentioned;  and  I  request 
my  exeonton,  jointly  with  them  my  said  two  danghten, 
to  stand  possessed  of  snoh  Three  par  Cent.  Consols  as 
■foteiaid,  upon  trnst  to  permit  my  said  two  danghten 
to  receive  tbe  interest  and  dividends  arising  from  soch 
stoek  equally  between  Uiem,  share  and  share  aUke,  and 
the  death  of  either  of  my  said  daughters  naaiaRied, 


then  the  whole  of  inch  itoek  is  to  belong  to  and  beoome 
the  property  of  the  snrrlvor,  bat  in  ease  either  or  both 
of  my  said  daoghtera  marry,  and  have  issue  livinir  at 
her  or  their  respective  decease,  then  it  is  my  will  that 
the  abate  and  mteteet  of  each  of  my  said  danghten  in 
the  said  stock,  dying  leaving  issue  her  enrrivnifr,  shall 
belong  to  snoii  usne,  the  oUld  or  ohildran  taking  the 
deoaaied  parent's  share  only :  provided  that  in  case  - 
either  of  my  said  daughters  shall  happen  to  die  leaving 
a  hnsbaad  her  snrming,  then  it  is  mv  wiah,  and  I 
deolare  my  will  to  be,  that  snoh  hnsband  snail  be  entitled 
to  the  interest  and  dividend!  of  his  deceased  wife's  share 
in  the  said  stock  daring  bis  natnral  hfs,  and  after  his 
death  the  principal  to  go  and  be  divided  between  the 
children  of  snch  deoeaaed  daaghter,  or  to  my  snrriving 
danshter,  and  the  ohildzcn  of  sneh  snrriving  daughter, 
aa  toe  case  may  be,  to  and  for  their  own  nae  and  beoefit, 
equally  if  more  tlwa  one,  and  if  bnt  one  then  to  sadh 
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Caroline,  the  daughter  of  William  Cock  re- 
ferred to  in  his  will,  died  on  the  1st  April  1852, 
unmarried,  and  shortly  after  that  date  the  71102. 
Consols  were  received  by  Thomas  N.  Carpenter, 
and  by  him  transferred  into  the  joint  names  of 
himself  and  his  wife,  Emma  Carpenter. 

At  the  respeotive  dates  of  the  will  and  death  of 
Thomas  Yf.  Carpenter,  the  sum  of  50002.  Consoli- 
dated Three  per  Cent.  Annuities  stood  in  the 
joint  names  of  Emma  Carpenter,  Thomas  W. 
Carpenter,  and  William  G.  Carpenter.  These 
consols  formed  part  of  the  estate  of  Emma 
Carpenter,  and  came  to  her  under  the  will,  dated 
the  24th  Oct.  1862,  of  William  Cock  the  younger, 
who  died  on  the  1st  July  1866.  By  his  will  one- 
fourth  of  the  proceeds  of  the  sale  and  conversion 
of  his  residuary  real  and  personal  estate  was 
devised  and  bequeathed  upon  trust  for  Emma 
Carpenter,  during  her  life  for  her  separate  use, 
and  after  her  decease  for  such  persons  and  for 
such  purpoises  as  she  should  appoint.  A  portion 
of  his  estate  consisted  of  a  sum  of  97002. 
Consols,  and  accordingly  the  sum  of  50002. 
Consols  (part  of  such  sum  of  97002.)  was,  on  the 
Slst  July  1867,  transferred  from  the  account  of 
William  Cock  the  younger  into  the  names  of 
Emma  Carpenter,  Thomas  W.  Carpenter,  and 
William  G.  Carpenter. 

Other  consols  stood  in  the  name  of  Thomas  W. 
Carpenter  alone  at  the  dates  of  his  will  and 
death  respectively. 

Emma  Carpenter  duly  received  the  specific  and 
pecnniaty  legacies  bequeathed  to  her  by  the  will 
of  Thomas  W.  Carpenter,  and  also  received  the 
income  of  his  reeiduarr  real  and  personal  estate 
(including  the  71102.  Consols)  from  the  death  of 
Thomas  W.  Carpenter  down  to  her  own  death, 
which  happened  on  the  6th  April  1884,  but  she 
made  no  attempt  to  deal  with  the  71102.  Consols  as 
her  own  property. 

Emma  Carpenter  also  received  the  dividends  on 
the  50002.  Consols  until  her  death. 

She  died  without  leaving  issue. 

By  her  will,  dated  the  14th  Aug.  1883,  she 
appointed  Bichard  S.  Disney  and  Charles  A.  Holt, 
the  executors  thereof. 

On  the  28th  May  1884  an  originating  summons 
was  taken  out  by  William  G.  Carpenter  and  John 
N.  Carpenter  for  the  determination  of  the  follow- 
ing qnestiona : 

1.  Whether  Emma  Carpenter,  and  Bichard  S. 
Disney  and  Charles  A.  Holt,  as  her  executors, 
were  entitled  to  claim  both  the  benefits  by  the 
will  of  Thomas  W.  Carpenter  given  to  her, 
and  the  71102.  Consols,  or  whether  they  were 
bound  to  elect  between  such  benefits  and  the  71101. 
Consols. 

2.  If  the  court  should  be  of  opinion  that  such 
election  ought  to  be  made,  and  if  the  defendants 
should  elect  to  take  the  71102.  Consols,  to  have 
it  declared  that  the  plaintiffs  were  entitled  to 
prove,  against  the  estate  of  Emma  Ciupenter,  for 
the  loss  sustained  by  the  estate  of  Tnomas  W. 
Carpenter  by  reason  of  such  election. 

Tue  summons  was  adjourned  into  court,  and 
now  came  on  to  be  heard. 

Graham  Hastings,  Q.C.  and  Philip  Stakes,  for 
the  plaintiffs,  argued  that  compensation  ought  to 
be  allowed  to  them,  as  the  trustees  under  the  will 
of  Thomas  W.  Carpenter,  on  the  basis  that,  in  the 
events  which  happened,  Emma  Carpenter  prac- 


tically elected  to  take  the  benefits  under  the  will 

of  her  husband.    They  cited 

Sogenr.  Jonet,  88  L.  T.  Bep.  N.  8.  17;  3  Cb.  Dtr. 
688. 

[They  were  stopped  by  the  Court.] 

KtJcetoiek,  Q.C.  and  Omoald,  for  the  defendants, 
submitted  that  there  was  no  specific  disposition 
of  the  consols  by  the  wiU  of  Thomas  W.  Carpenter 
BufScient  to  put  Emma  Carpenter  to  her  election, 
but  that  the  words  of  the  will  were  satisfied  by 
referring  to  the  interest  in  the  oonsc^,  whicn 
would  devolve  on  the  husband  by  the  survivorship. 
They  cited 

PicltengitX  t.  Roigtr   6  Ch.  Div.  168,  170 ; 

Dummcr  v.  PUchtr,  3  Mj.  &  K.  262  ; 

Crahh  V.  Ordbh,  1  My.  &  K.  511 ; 

Blommart  v.  Piayar,  2  Sim.  A  Sia.  SB7 ; 

JtreoxM  V.  Jervotm,  17  Baav.  566 ; 

atreatfitli  v.  ^rtatfitld,  1  Wh.  A  TnC  L.  Cm.  5Ui 
adit  869,  881 ; 

CI<mcnt«on  v.  OandA/,  1  Kamia,  309 ; 

Padiury  V.  Clark,  2  Mao.  A  Oor.  2S6. 

No  reply  was  called  for. 

TSLkt,  J. — Several  -questions  are  raised  in  this 
case,  the  most  important  of  which  is,  whether  the 
will  of  Thomas  William  Carpenter  pnt  his  widow, 
who  takes  large  benefits  under  the  will,  to  her 
election.  Of  course  that  depends  upon  whether 
the  will  does,  by  sufficiently  clear  terms,  diapoee 
of  property  to  which  the  widow  was,  in  the  event* 
which  happened,  absolutely  entitled.  That  is  the 
sort  of  case  which  raises  the  question  of  election. 
It  is  simply  a  case  where  the  testator  clearly  dis- 
poses of  property  belon^^g  not  to  himself  bat  to 
another  person,  and  gives  by  the  same  will  an 
interest  in  his  own  property  to  that  other  person, 
and  disposes  of  the  property  which  is  not  his  in 
snch  »  way  that  it  is  impossible  the  legatee  can 
ttdce  his  own  property  out  of  the  will  withont 
defeating  the  testator's  intention.  Then  the  rale 
applies  that  no  person  taking  a  benefit  under  a 
will  can  take  both  under  and  against  the  will, 
and  that  at  once  raises  the  question  of  eleetion. 
Now,  the  words  here,  which  it  is  contended  raise 
the  question,  are  these :  After  certain  gifts  which 
I  need  not  refer  to,  the  will  goes  on  to  say,  "  As 
to  all  the  rest,  residue,  and  remainder  of  my 
estate,  both  real  and  personal,  and  whether  in 
possession,  reversion,  remainder,  or  in  expectancy, 
and  of  whatever  nature  or  kind,  inclading  therein 
the  money  in  my  banking  account  with  the 
Bank  of  England,  and  money  in  the  frablic 
funds,  and  whether  standing  in  my  name 
alone  or  jointly  with  my  said  wife,  and  all  my 
shares  and  interest  in  any  public  company,  and 
other  effects  which  I  may  die  {Kjssessed  of,  I  give, 
devise,  and  bequeath  tne  same  and  every  part 
thereof,"  in  effect  to  his  wife  for  life,  and  then  to 
other  persons.  These  words  have  been  closely 
criticised,  and  quite  rightly  so.  First,  it  is  said 
that  the  words  "whether  standing  in  my  name 
alone,  or  jointly  with  my  said  wife,  "  refer  to  the 
testator's  own  property,  because  the  residnsry 
gift  beg^ins  with  the  words,  "  As  to  all  the  rest, 
residue,  and  remainder  of  my  estate  both  real  and 
personaL"  That  is  a  very  fair  criticism;  but  is 
that  quite  suJB5cientP  The  words  are,  "my 
estate  (I  leave  out  the  other  words  for  a 
moment)  "including  therein  the  money  .  .  . 
in  the  public  funds,  and  whether  standing  in  my 
name  uooe  or  jointly  with  my  said  wife."  That  is 
to  say,  "I  include  in  those  words  'my  estate' 
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money  in  the  pablic  fonds  standing  in  my  name 
jointly  with  my  wife."  The  testator  has  said  so 
in  so  many  words.  I  most  apply  this  will,  as  one 
is  always  oonnd  to  do,  to  the  state  of  things  exist- 
ing, which  I  am  told  was  this :  At  the  date  of  this 
wiU,  and  thenceforward  nntil  his  death,  there  was 
standing^  in  the  testator's  name,  jointly  with  that 
of  his  wife,  a  som  in  the  public  funds.  Does  that 
pass  or  not  by  this  residuary  gift  P  I  will  notice, 
oefore  I  deal  with  that  question  further,  another 
point  which  has  been  raised,  namely,  that  there 
was  also  standing  in  the  testator's  name  jointly 
with  that  of  his  wife  and  of  another  person, 
another  sum  of  stock  in  the  public  funds.  It  is 
not  contended  that  the  will  applies  to  that  last- 
mentioned  sum  of  stock.  It  18  admitted  that,  in 
the  events  which  happened,  of  the  wife  surviving 
the  husband,  that  sum  did  not  pass  by  this 
residuary  gift,  and  no  claim  of  election  is  made 
as  to  it.  But  what  difficulty  does  the  fact  of  the 
money  standing  in  the  names  of  the  testator  and 
his  wife  and  another  person  introduce  into  the 
consideration  of  that  gift?  There  might  have 
been  a  curious  question  indeed  if  that  money  had 
been  claimed ;  but  how  does  the  fact  that  there 
was  another  sum  of  stock  standing  in  the  names 
of  the  testator  and  his  wife  and  a  third  person 
make  it  more  improbable  that  the  sum  which 
stood  in  the  name  of  his  wife  and  himself  alone 
should  be  intended  to  pass  P  That  I  do  not  see. 
The  argument  would  be,  that  the  sum  which  stood 
1 '  the  names  of  the  testator  and  his  wife  is  aptly 
and  clearly  referred  to  by  these  words,  and  the 
sum  which  stood  in  the  names  of  himself  and  his 
wife  and  a  third  person  is  not  so  clearly  referred 
to.  It  may  be  tnat  that  other  sum  would  not 
pass  by  these  words ;  but  that  does  not  in  the 
least  weaken  the  argument  that  the  sum,  at  any 
rate,  which  stood  in  the  name  of  himself  and  his 
wife  alone  would  so  pass.  That  sum  was  derived 
nnder  another  wUl,  by  which  it  was  in  effect 

fiven  to  the  wife  absolutely,  but,  in  the  event  of 
er  dying  leaving  children,  it  was  to  go  to  her 
childran,  or,  if  she  died  leaving  a  hnslwnd,  then 
there  was  a  gift  over  to  the  husband.  These  are 
the  words :  "  In  case  either  or  both  of  my  said 
daughters  marry  and  leave  issue  living  at  her  or 
their  respective  decease,  then  it  is  my  will  that 
the  share  and  interest  of  each  of  my  said 
daughters  in  the  said  stock  dying  leaving  issue 
her  surviving  shall  belong  to  such  issue,  the 
child  or  children  taking  the  deceased  parent's 
■bare  only;  provided  that  in  case  either  of  my 
said  daughters  shall  happen  to  die  leaving  a 
husband  her  surviving,  then  it  is  my  wish  and 
I  declare  my  will  to  be  that  such  husband  shall 
be  entitled  to  the  interest  and  dividends  of  his 
deceased  wife's  share  in  the  said  stock  during  his 
natural  life,  and  after  his  death,"  then  to  the 
children.  I  nnderstand  that  that  gift,  in  the 
events  which  happened,  became  applicable  to 
one  daughter  only,  because  the  other  daughter 
died  without  issue.  The  trustees  of  that 
will,  it  seems,  parted  with  the  fund,  and  the 
testator,  the  husband  of  this  lady,  received  and 
invested  it  in  his  name  and  hers.  That  is  the 
fnnd  which  is  now  in  question.  He  died  in  his 
wife's  lifetime,  and  therefore  the  real  title  to  the 
fnnd  seems  to  be  this :  Before  its  investment  it 
helong^  to  the  wife  absolutely,  subject  to  an 
executory  gift  over  to  her  children,  if  she  had 
any.    She  oad  no  children,  and  consequently  that  ' 


executory  gift  did  not  take  effect.     Then,  the 
other  executory  gift  was  merely  to  her  husband 
for  his  life  in  case  he  survived  her,  and  that  exe- 
cutory gift  also  did  not  take  effect.    Therefore, 
in  the  events  which  happened,  the  fund  belonged 
absolutely  to  the  wife,  and  neither  of  the  execu- 
tory   gifts    took    effect.      Accordingly,    on    the 
marriage,  the  fund  passed  to  the  husband,  and 
became  his  absolute  property.    It    was    not    a 
reversion.    The  wife    nad    an  absolute    present 
interest  in  the  fund  at  the  date  of  the  marria^ 
subject  to  executory  gifts  over  in  events  which 
never  happened,  and  accordingly  the  fund  went 
absolutely  to  her  husband.    But  then  the  husband 
did  that  which  of  course  divested  him  of   any 
interest  in  the  fund.    He  invested  it  in  the  joint 
names  of  himself  and  his  wife.    Now,  it  is  settled 
that  such  a  dealing  by  the  husband  is  prima  facit 
an  advancement  to  the  wife  in  case  she  should 
survive— which  in  this  case  she  did — and  there- 
fore upon  his  death  the  whole  of  that  property 
would  Mlong  to  her.    That  is  exactly  the  state  of 
things  which  existed  at  the  date  of  this  will. 
The  property  belonged  to  the  husband,  subject  to 
certain  executory  gifts  over  which  never  took 
effect.    He  invested  it  in  the  names  of  himself 
and  his  wife,  which  would  be  an  advancement  to 
the  wife  in  case  she  should  survive,  and  she,  by 
the  ^Rct  of  that,  became  entitled  to  the  fund  by 
survivorship.     At  present  the  only  question  is 
whether  or  not  this  will  refers  sufficiently  dis- 
tinctly, in  the  residuary  gift  which  I  have  read,  to 
that  rund  to  show  that  the  husband  intended  by 
this  will  to  dispose  of  that  fund.   To  complete  what 
I  have  to  say  about  the  facts,  it  is  proved  that 
there  were  no  other  funds  whatever  m  the  joint 
names  of  the  husband  and  wife  except  those  which 
I  have  mentioned,  and    therefore,  unless  these 
words  refer  to  those  funds,  they  refer  to  nothing 
at  all.      I   am    bound,    first   of    all,  before   I 
look  to  the  question  of  what  the  result  will  be, 
to  construe  tne  will  by  the  facts  which  I  know. 
Having  given  the  case  very  close  attention,  I  am 
bound  to  say  that  I  have  not  the  slightest  doubt 
that  the  fund  to  which  the  husband  referred  by 
these  words  in  his  wUl,  "  whether  standing  in  my 
name  alone  or  jointly  with  my  said  wife,"  was 
this  fund   whicn,  at  the  date  of  his  will,  wiui 
standing  in  the  name  of  himself  and  his  wife, 
and  which,  at  the  date  of   his   death,  was   so 
standing ;  for  I  find  upon  the  face  of  the  will  a 
clear  disposition  of  that  property  which,  in  the 
events  which  happened,  belonged  not  to  him  but 
to  his  wife,  and  accordingly  that  would,  primd 
fade,  raise  a  case  of  election.     But  then  it  is 
argued  that  the  testator  had  a  possible  interest  in 
this  fund,  because,  if  he  survived  his  wife,  and 
there  were  no  childj-en,  the  ultimate  interest  in  it 
would  belong  to  him.     True,  but  it  is  equally 
clear  that  he  was  not  dealing  with  that,  because 
he  gives  this  property,  which  he  has  described,  to 
his  wife,  and!^he  contemplates  not  that   he  will 
survive  her,  but  that  she  will  survive  him.    It 
cazmot  be   said   that   he  was   dealing  with  his 
possible  interest  by  survivorship  omy,  or  that 
that  interest  by  survivorship  would  in  any  way 
satisfy  these  words.    It  wonid  not,  because  when 
he  gives  the  fnnd  he  contemplates  that  the  wife 
wiT  survive  him,  and  he  gives  it  to  her  during 
her  life.     Therefore,   I    consider  that  there  is 
enough  upon  the  face  of  this  will  to  show  that  he 
was  deahng  with  that  fund  which  stood  in  the 
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joint  names  of  himself  and  his  wife.  I  think  the 
case  of  Dummer  v.  Pitefcor  (2  Mjr.  &  K.  262), 
which  has  been  referred  to,  is  a  distinct  authority 
for  the  view  of  the  will  at  which  I  have  arrived. 
It  is  a  distinct  authority,  because  it  shows  that, 
in  the  case  of  a  will  differently  worded,  the  court 
felt  itself  bound  to  come  to  another  construction, 
and  the  contrast  between  the  words  there  used 
and  the  words  I  have  at  present  before  me  con- 
firms me  in  the  clear  opinion  that,  if  the  words  in 
Dummer  v.  Pitcher  had  been  the  same  as  I  have 
here,  the  court  would  have  come  to  an  exactly 
opposite  conclusion  to  what  it  did.  The  wor<u 
there  were  these :  The  husband  had  transferred 
to  himself,  in  the  joint  names  of  himself  and  his 
wife,  certain  sums  of  bank  annuities,  as  in  this 
case.  He  then  made  his  will,  and  bequeathed 
his  four  leasehold  houses  therein  particularly 
described,  and  all  the  rents  and  proceeds  of  the 
aforesaid  four  houses,  together  with  all  the 
interest^  of  all  his  funded  property  or  estate  of 
what  kind  soever,  or  wheresoever  the  same  or 
any  part  thereof  might  be  found,  to  trustees  upon 
trust  to  pay  the  net  rents  and  issues  of  the  four 
houses  and  premises,  and  also  the  interest,  pro- 
ceeds, and  profits  of  all  his  funded  property, 
and  all  his  estate  of  whatsoever  kind,  as  the 
same  should  become  due,  to  his  wife,  for 
her  own  sole  use  and  benefit  for  her  life.  The 
question  was  whether  that  gift  included  the 
property  which,  in  the  event  wnidi  had  happened 
of  his  wife  surviving  him,  was  not  his  at  all, 
namely,  the  property  which  was  transferred  into 
the  jomt  names  of  himself  and  his  wife.  There 
the  Lord  Chancellor  (Lord  Brougham)  said: 
"  When  an  individual  effects  a  purchase  of  stock 
in  the  joint  names  of  himself  and  his  child,  or  of 
himself  and  his  wife,  the  transaction  cannot  of 
itself  be  considered  as  converting  these  parties 
into  trustees,  qtioad  their  interest,  for  the  pur- 
chaser whose  money  has  paid  the  price  of  the 
stock.  With  respect  to  a  child  this,  I  think,  is 
admitted.  But  it  is  said  that  the  case  of  advance- 
ment to  a  child  rests  upon  the  peculiarity  of  the 
relation,  and  that  the  exception  shall  not  be  ex- 
tended to  the  wife.  That  distinction,  however,  is 
not  supported  by  the  authorities."  The  first  point 
he  held  was  that  which  I  have  already  indicated 
to  be  my  opinion  in  this  case,  namely,  that  the 
purchase  by  the  husband,  in  the  name  of  himself 
and  his  wife,  prima  facie  was  an  advancement  to 
the  wife  in  case  she  sur»-ived  him.  Then  he  goes 
on  to  consider  whether  there  is  a  sufiiciently  clear 
disposition  bv  the  will  of  that  property  which,  in 
the  events  which  happened,  did  not  belong  to  the 
wife  at  all,  and  he  says  :  "There  is  nothing  more 
undoubted  in  the  law  than  that  to  make  a  case  of 
election  the  intention  must  appear  certainly  and 
clearly,  both  as  to  the  property  assumed  to  be 
disposed  of  and  as  to  the  implied  condition  to  be 
fulfilled.  A  person  is  not,  without  strong  indi- 
cations of  such  an  intent,  to  be  understood  as 
dealing  with  what  does  not  belong  to  him.  As 
for  his  supposing  himself  to  have  rights  which  he 
had  not,  Uiuess  that  appears  plainly  upon  the  face 
of  the  will,  it  woulct  be  most  dangerous  to  be 
guided  by  any  conjecture  that  may  be  raised  to 
this  effect,  or  to  let  in  extrinsic  evidence  in  proof 
of  it.  'If  I  was  to  receive  evidence  of  the  testator's 
fancy  it  would  introduce  a  very  desperate  rule  of 
property  in  this  court.'  These  were  the  words  of 
Lord  Thurlow  in  a  case  {Stratton  v.  Best,  1  Ves. 


Jur.  285)  where,  nevertheless,  he  stated  that  he 
had  no  doubt  of  the  answer  which  the  testator 
would  have  given  if  the  question  had  been  put  to 
him  as  to  his  intention."  Then  he  refers  to  some 
authorities,  and  goes  on  to  say :  "  Has  the  court 
any  right  to  say,  upon  this  will,  that  the  testator 
has  given  the  stock  which,  it  has  been  proved, 
was  not  his  own  to  dispose  of  P  The  general  gift 
to  trustees,  after  specifying  the  leaseholds,  ia  of  all 
the  interest '  of  all  my  funded  property,  or  estate, 
of  whatsoever  kind,  or  wheresoever  the  same  or 
any  {»rt  thereof  may  be  found.'  This  of  itself  is 
sufficiently  general,  and  extends  to  everything 
else  as  well  as  to  funded  property.  But  that  this 
generality  was  clearly  in  his  intention  is  clearly 
plain  from  the  whole  scope  and  character  of  the 
instrument,  as  from  the  particular  language  of 
the  gift  to  the  trustees."  Then  he  goes  throogfa 
the  will,  to  the  terms  of  which  I  need  not  refer. 
Then  he  says :  "  There  is  nothing  here  to  make  it 
clear  that  the  testator  was  dealing  with  the  stock 
already  purchased,  or  which  should  thereafter  be 

eurchased.  On  the  contrary,  the  legacy  is  phunly, 
y  all  the  rules  on  the  subject,  a  general  one. 
But  it  is  contended  that,  in  deciding  upon  the 
character  of  the  ulterior  legacies,  the  court  mtiat 
refer  to  the  preceding  genra^  gift  to  the  trasteea, 
and  to  the  Ufe  interest  g^ven  to  the  widow,  after 
whose  decease  those  legacies  are  to  take  effect. 
This  only  brings  it  back  to  a  clause  of  a'  nature 
as  general,  '  aU  my  funded  and  other  property.' 
There  is  nothing  to  justify  the  court  in  holding 
that  the  testator  thereby  intended  to  give 
what  was  not  his  own ;  namely,  the  stock  in  which 
his  wife  had  the  interest  by  survivorship,  not  to 
be  defeated  by  his  will."  Supposing  tne  words 
had  been  there  as  they  are  here,  "  stock  standing 
in  my  name  jointly  with  my  wife,"  the  stock 
standing  in  his  name  jointly  with  his  wife  would  of 
course  be  a  description  of  property  which  he  would 
not  be  able  to  beaueath  to  his  wife,  because  the 
only  interest  he  nad  in  that  -was  an  interest  in 
case  he  survived  his  wife.  If  she  survived  him 
he  would  have  no  interest  in  it  at  all.  Therefore, 
when  he  deals  with  that  stock  and  gives  his  wife 
a  life  interest  in  it,  it  is  plain  that  he  means  to 
dispose  of  the  stock  standing  in  the  joint  names 
of  nimself  and  his  wife  as  if  it  was  his  own, 
whereas  it  was  not  his  own.  I  therefore  think 
that  the  case  of  Dummer  v.  Pitcher  {uhi  vttp.) 
shows  that,  if  the  Lord  Chancellor  had  had  there 
the  words  which  I  have  got  here  to  deal  with,  he 
must  have  come  to  a  conclusion  precisely  opposite 
to  what  he  did  come  to  in  that  case.  Now,  what 
happened  here  was  this :  The  testator  died,  and  the 
wife  received  the  income  of  all  this  property,  in- 
cluding the  sum  of  stock,  during  her  lifetime. 
She  made  no  attempt  to  deal  with  the  stock  as 
her  own.  On  the  other  hand,  I  have  no  evidenoe 
before  me  that  she  knew  what  her  rights,  in  the 
particular  events  which  have  happened,  were, 
although,  if  she  did  know,  I  think  there  wonid  be 
quite  sufficient  evidence  to  show  that  she  elected 
not  to  take  against,  but  under,  the  will.  Yet  I 
cannot  say  that  that  is  proved  to  my  satisfaction. 
I  have  a  strong  impression  that  she  did  elect  to 
take  under  the  will,  and  not  contrary  to  the  wiU. 
I  have  a  difficulty  in  holding  that  that  is  strictly 
made  out.  She  is  dead,  and  her  represent^ves 
come  to  the  court  and  say,  "  Pay  us  over  that 
estate."  There  has  been  some  su^estion  that  the 
question  of  election  does  not  M3|e  imder,  those 
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cirotiinBtanceB.  Why  not  P  Is  a  reqaeet  made  bj 
tlie  representatives  standing  in  the  wife's  shoes 
different  to  a  request  by  her  P  Not  in  the  least. 
I  must  treat  the  question  just  as  if  she  were  now 
living  and  said,  "  I  insist  npon  taking  that  estate 
absolutely."  This  being  a  case  where,  according 
to  the  view  that  I  ts£e  of  the  will,  she  would 
clearly  be  put  to  her  election,  she  can  only  do  so 
by  giving  up  all  the  other  advantages  whioh  she 
took  under  the  will  to  such  an  extent  as  was 
necessary  for  the  benefit  of  the  ulterior  leg&tees 
in  the  residue,  so  as  to  compensate  them  for  the 
loss  sustained  by  her  taking  this  fund.  That 
equity  seems  to  me  to  apply  precisely  in  the  same 
way  to  her  legal  personal  repreaentatiyes,  who 
come  to  make  this  claim,  as  it  would  apply  to 
her,  and  accordingly  I  must  hold  that  the  leeal 
personal  representatives  are  entitled  to  have  this 
sum  of  stock  which  was  invested  in  the  joint 
names  of  the  husband  and  the  wife,  but  that  they  can 
only  take  that  after  paying  out  of  it,  to  the  per- 
sons who  will  be  disappointed  by  that  election, 
and  who  will  take  so  much  less  of  the  residue,  all 
the  advantages  which  the  widow  actually  received 
under  the  wul.  That  will  be  the  amount  that  she 
received  in  respect  of  the  life  estate  in  the 
testator's  own  property,  and  thp  legacy  which  he 
gave  her  of  SOOOI. 

Solicitors  for  theplaintiffs,  Tarde  and  Loader, 
agents  for  Charles  HoU  and  Son,  Brighton. 

Solicitors  for  the  defendants,  Yarde  and  Loader. 


July  29  an<2  30, 1884. 

(Before  Chittt,  J.) 

Be  BacH ;  Box  v.  BracH.  (a) 

Exeewtor — Creditor — Right  to  recover  debt  after 
gUmdvng  by  —  Laehsg  —  Exprete  authority  — 
Devattavit. 

A  creditor  of  a  deeeaied  man,  believvng  that  the 
eaeeeiUors,  who  were  atUhorieed  to  carry  on  the 
butiriese  of  the  deeeaeed  by  his  wiU,  had  atteti  to 
meet  hit  debt,  allowed  tt  to  stand  over,  and 
received  interest  on  U.  On  the  failure  of  the 
business  he  sued  for  the  whole  of  the  debt.  It  was 
submitted  that  he  had  lost  the  right  to  recover  his 
debt. 

Held,  that  mere  laches  by  a  creditor  in  not  compel- 
ling the  executors  to  realise  a  testator's  estate 
immediatdy  for  the  purpose  of  paying  his  debts 
would  not  deprive  him  of  his  right  to  sue  the 
executors  for  aenastavit,  tmless,  by  his  conduct,  or 
by  his  express  authority,  he  has  misled  the 
executors,  and  so  allowed  them,  or  induced 
thrni,  to  part  with  assets  which  were,  at  the 
date  of  the  death  of  the  testator,  liable  to,  and 
swffieient  to  satiny  his  claim. 

JxRsxiAH  BiKCH  by  his  will,  dated  the  22nd  Dec. 
1871,  appointed  tlie  plaint-iSs  Edgar  Boe  and 
Lionel  Chapman,  and  his  widow,  Mary  Ann 
Birch  (the  defendant),  his'ezecutors  and  executrix, 
and  directed  that  his  widow  e^hould  have  whe  use 
of  all  his  household  effects  for  life  or  widowhood, 
and  that,  during  such  period,  the  forms  ocoapied 
by  him  at  the  time  of  his  death  should  be  carried 
on  by  his  executors,  or  the  sarvivor  of  them,  for 
the  benefit  of  his  widow. 
Tlie  testator  died  on  the  19th  Sept.  1876,  being 
(a)  Beportod  by  A.  OOTBSABNi  8nc,  Esq.,  BMilft«r«t-lAW. 


indebted  to  one  Cuttine,  ^poi^  his  promissory 
note,  for  the  sum  of  7002.  The  executors  carried 
OD  the  farming  business  from  the  testator's  death 
np  to  Oct.  1881,  and  for  this  purpose  obtained 
advances  from  their  bankers.  Cutting  was  in- 
formed by  the  executors  that  they  would  continue 
the  farmmg  business,  and  that  they  had  sufficient 
assets  to  pay  his  debt  and  all  other  liabilities  on 
the  estate,  and  they  agreed  to  pay  him  5  per  cent, 
per  annum  interest  on  the  7002,  if  he  would  let 
the  debt  stand  over.  He  proposed  that  the 
executors  should  give  him  their  promissory 
nntes  for  this  capital  sum  in  exchange  for  those 
of  the  testator,  but  they  declined,  alleging  that 
the  estate  was  liable  for  the  amount,  and  that 
if  he  liked  he  could  call  in  the  money,  and  that 
then  they  would  realise  the  stock,  and  pay  him  in 
fall.  In  consequence  of  this  Cutting  took  no 
further  step  with  reference  to  his  debt  tmtil  April 
1881,  on  which  date  he  ^ve  notice  to  the 
executors  demanding  immediate  payment  of  the 
debt,  owing  to  the  following  circumstances : 

The  farming  business  was  carried  on  at  a  heavy 
loss,  in  consequence  of  bad  seasons.  In  1880  the 
executors  presented  a  petition  (of  which  Cutting 
was  aware)  asking  for  the  opinion  of  the  court 
under  Lord  St.  Leonards'  Act,  from  which  it 
appeared  that  a  debt  of  9202.  was  owing  to  the 
bankers,  but  that  all  the  other  debts  of  the 
testator  had  been  paid,  and  no  mention  was  made 
of  the  7002. 

Upon  this  petition  Malins,  Y.O.,  on  the  5th 
Ifaroh  1880,  decided  that  the  farm  and  stodc 
should  be  sold  and  the  bankers  paid  out  of  the 
proceeds. 

In  Oct.  1881  the  executors  sold  the  fitrming 
stock,  and,  after  paying  out  of  the  proceeds  the 
debt  due  to  the  bankers  (of  which  only  1881.  had 
been  incurred  by  the  testator),  a  small  balance  was 
left. 

On  the  6th  May  1882  Cutting  commenced  an 
action  in  the  Queen's  Bench  Division  against  the 
executors  to  recover  the  7001.  and  422.  12*.  6<I.  for 
interest. 

In  June  1882  the  executors  commenced  the 
present  action  for  adminiBt^ation  of  the  testator's 
estate ;  and  on  the  7th  July  1882  the  action  in  the 
Queen's  Bench  Division  was  transferred  to  the 
Chancery  Division,  and  the  conduct  of  the  action 
was  given  to  Cutting. 

In  March  1883  an  inquiry  was  directed  in  this 
action,  "  whether  the  assets  of  the  testator  which 
came  to  the  hands  of  the  executors,  or  were  appli- 
cable  to  pay  the  debt  of  7002.,  or  any  and  wnat 
part  of  such  assets,  were  appropriated  and  dis- 
posed of  otherwise  than  in  being  realised  and  in 
paying  such  debt,  at  the  instance,  or  with  the 
consent,  or  through  the  laches  of  Cutting,  and 
whether  Cutting  in  any,  and  if  any,  in  what  way 
misled  the  executors,  and  induced  them  to  refrain 
from  realising  such  assets  and  paying  such 
debts." 

The  chief  clerk  filed  his  certificate  on  the  10th 
Dec.  1883,  and  found  that  Cutting  did  mislead  the 
executors,  and  induced  them  to  refrain  from 
realising  the  assets  and  paying  such  debt,  such 
assets  being  sufficient  at  the  testator's  death  for 
that  purpose.  There  was  a  conflict  of  testimony 
as  to  what  had  taken  place  between  the  executors 
and  Catting,  and  contradictory  affidavits  were 
filed  on  each  side. 

The  case  now  came  before  &b  court  on  an 
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adjonmed  sommona  to  vary  the  chief  clerk's 
certificate  by  Btriking  ont  and  disallowing  his 
finding,  and  finding  instead  that  there  was  no  snch 
consent  or  laches  on  the  part  of  the  applicant 
(Catting),  and  that  he  did  not  mislead  and  induce 
the  plaintiffs  as  alleged. 

Inee,  Q.C.  and  OmooUd  lot  the  applicant. — The 
applicant  cannot  be  deprived  of  his  right  to 
recover  the  700Z.  and  interest  merely  because  he 
stood  by  and  did  not  sue  for  it  for  a  period  which 
is  within  the  statutory  limit : 

Ra  Baktr  ;  CoVAnt  ▼.  MoiM,  4t  L.  T.  Bm.  N.  S. 
414;  20Ch.  Div.  280. 

[They  were  stopped.] 

WhitekoTM,  Q.C.  and  D.  Etnmd  for  the  reapon- 
dents. — Mere  laches  undonbtediv  wonid  not  be 
sufficient  to  justify  the  chief  clerts  finding ;  bat 
that  is  not  the  case  here,  for  Cutting  had  not  only 
stood  by,  but  actually  authoriaed  the  ezeentora  to 
carry  on  the  business.  The  applicant  knew  that 
the  executors  were  borrowing  money  for  the  pur- 
pose of  carrying  on  the  business,  and  he  Imew 
that  if  he  nad  made  the  least  objecticHi  they 
would  have  been  compelled  to  stop  and  to  realise. 
He  deliberately  chose  to  take  tne  risk  of  the 
busineBS,  as  he  expected  to  get  good  interest  for 
his  money  out  of  tnat  business.  His  conduct  was 
such  that  tiiey  abstained  from  realising,  and  it  is 
too  late  for  him  now  to  come  and  complain  of  the 
devcutami.  If  it  be  held  that  he  was  merely  guilty 
of  laches,  they  were  in  hia  case  so  gross  as  to 
amount  to  an  authority  by  him : 

7«iMb«ry  v.  XwmtMry,  27  Ii.  T.  B«p.  N.  8. 618 ;  L. 

:&ep.  8  C.  P.  56 ; 
Siahardt  r.  Brovma,  3  Bing.  N.  0. 488. 

W.  Joyea,  for  the  defendant  in  the  action  (Mary 
Ann  Bireh),  also  referred  to 

amtd  T.  Stnmd,  7  Maa.  *  Gr.  417 1 
WilUanui  on  Ezeonton,  7th  edit.  p.  1974. 

Jnee,  Q.G.  relied. 

Chittt,  J. — A  creditor  does  not  lose  his  right 
to  sue  the  executors  and  to  recover  from  them 
by  mere  laches.  If  an^  authority  were  wanted 
for  such  a  proposition,  it  is  to  be  found  in  the 
judgment  of  the  Court  of  Appeal  in  the  case  of 
CoUin$  V.  Bhodet  {■ubi  «up.;.  If  the  creditor 
misleads  the  executors  so  that  they  part  with  the 
assets  in  a  manner  which  would  be  a  devattavit, 
then  the  creditor  cannot  complain  of  the  devattavit. 
That  I  take  to  be  the  true  meaning  of  the  pro- 
position to  be  found  in  the  cases  of  Jewsbmry  v. 
Mummery  and  R%o\a/rd»  v.  Browne.  In  both  those 
cases  the  law  is  only  stated  by  way  of  dictum, 
because  the  decision  was  in  favour  of  the  credi- 
tor. Now,  in  BAeharda  v.  Browne,  Tindal,  C.J. 
'  says  :  "  On  the  first  point  I  admit  that  if,  in  the 
distribution  of  assets,  a  creditor  does  mislead  an 
executor,  either  by  laches  or  express  authority,  so 
as  thereby  to  induce  the  executor  to  pursue  a 
course  he  would  not  otherwise  have  pursued,  the 
creditor  is  precluded  from  complaming  of  an 
insuf&cienOT  of  assets."  The  meaning,!  think, 
of  Tindal,  C.J.  is  qoito  plain.  Although  he  uses 
the  term  "laches,  he  does  not  mean  that  the 
niere  doing  nothing  wUl  deprive  the  creditor  of 
the  right  to  compbin  of  the  deoattavU,  but  he 
means  that  there  is  something  really  more  than 
mere  laches,  and  I  should  preier  to  use  the  word 
"conduct,"  so  that  the  sentence  would  run, 
"  eitiber  by  conduct  or  express  authority."  Laches, 
no  doubt,  enters  into  the  proposition  of  the  Chief 


Justice,  that  is,  the  doing  nothing ;  but  it  means 
something  more  than  that,  namely,  that  theor« 
is  some  communication,  or  that  some  circum- 
stances take  place,  from  which  an  inference  may 
be  drawn  which  brings  up  the  case  foirly  to  an 
"  express  authority."  Where  there  is  express 
authority,  then  the  question  is  beyond  all  doubt, 
but  there  must  be  some  laches  which  amounte 
and  points  in  the  result  to  such  authority.  KeUy, 
C.B.,  in  Jewabwry  v.  jruinmei<y,  states  the  law 
thus :  "  If  the  defendant  could  have  shown  before 
the  arbitrator  that,  though  assets  had  come  to  hia 
hands,  he  had  parted  with  them  under  circum- 
stances which  precluded  the  plaintiff  from 
alleging  that  they  had  not  been  dulv  administered, 
clearly  that  would  have  been  a  defonce  under  the 
plea  of  flene  adminittravit.  Therefore,  one  of 
two  things  must  have  been  the  case :  either  the 
evidence  upon  which  the  defendant  now  seeks  to 
rely  was  not  offered  before  the  arbitrator  upon 
the  plea  of  plena  adminitlravii,  and  then  the  issue 
on  tnat  plea  was  rightly  found  against  the  defen- 
dant ;  or,  if  offered,  the  arbitrator  must  have 
considered  that  the  &cts  proved  did  not  amount, 
as  against  the  plaintiffs,  to  a  due  administration 
of  the  assets  tnat  had  come  to  the  defendaot'a 
hands.  If  they  had  amounted  to  snch  an  ad- 
ministration, the  defendant  would  clearly  have 
been  entitled  to  have  the  issue  found  for  huEn." 
Channell,  B.  in  the  same  case,  states  a  similar 
proposition:  "Now  if  the  defenduit  ooold  rtij 
upon  the  fact  that  such  misappropriation  took 
place  at  the  plaintifb'  request,  or  mider  cirenm- 
stances  which  show  that  the  plaintiffs  had 
misled  the  defendant  into  so  applying  them, 
it  is  clear  that  this  would  go  to  show 
that  these  sums  of  money  were  not,  as 
between  the  plamtifEs  and  the  defukdant, 
assets  in  the  hand  of  the  defendant."  Lord 
Blackburn  (then  Blackburn,  J.)  merely  quotes  the 
passage  which  I  have  read  from  the  judgment  of 
Tindal,  C.J.  in  Etekanb  v.  Browne.  Now,  that  is 
the  law  upon  the  subject.  The  focts  are  these : 
[His  Lordship  then  stated  the  facts,  as  above,  and 
continued  :]  Cutting  says  that  he  was  not  aware 
that  the  executors  were  borrowing  money  in  the 
business  until  some  time  in  1881,  and  this  point  is 
made  use  of  against  Cutting  to  show  that  he  was 
aware  that  they  were  borrowing  money  in  the 
business.  He  only  became  aware  of  it  at  the  time 
when  the  executors  proposed  to  sell  the  business, 
and  it  cannot  be  for  a  moment  said,  as  against 
Cutting,  that  the  knowledge  that  he  had  of 
that  petition,  and  of  the  order  which  was  made 
upon  the  petition,  affected  hia  right  in  anv  way, 
or  that  merely  reading  the  petition  with  the  know- 
ledge that  the  executors  were  going  to  ask  for 
leave  to  sell  was  any  consent  on  his  part,  or  any 
act  done  by  him,  which  misled  the  executors  into 
believing  thait  they  might  carry  on  the  bosineas. 
I  am  therefore  brought  back  to  the  oonvenatioa 
which  passed  between  the  puiiea.  Here  the««  is 
a  conffict  of  testimony.  The  burden  <rf  proof 
is  wholly  upon  the  exeoutors,  and  they  must 
establiA  their  dsfenoe.  There  were  several  inter- 
views, which  took  plaoe  with  regard  to  this  debt. 
There  were  several  oonversations,  the  effSct  of 
which  is  fairly  represented  on  the  affidavits.  Here 
Cutting  no  doubt  stands  alome,  and  his  affidavit  is 
not  corroborated.  The  affidavits  of  the  plaintiSs 
are  supported  also,  to  some  extent,  by  Jfr.  Boe, 
I  and,  in  one  sense,  it  may  be  said  that,  in  point  of 
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munbers,  the  plaintiffs'  witnesses  preponderate. 
There  has  been  no  croas-examination  on  either 
side.  Now,  I  cannot  find  in  the  evidence  of  the 
phuntiffs  any  express  statement  by  the  plaintiffs' 
vitnesses  that  Cutting  made  to  them  any  state- 
ment to  this  effect,  "Now,  do  not  realise  the 
bnsiness,  but  carry  it  on."  I  am  asked  to  infer 
that,  from  varions  statements  that  are  made.  It 
is  plain  that  the  assets  at  the  death  of  the  testator 
were  sufficient  for  parent  of  this  debt,  and  it 
was  so  stated  to  Cutting,  as  I  have  said,  and  truly 
stated  to  him.  It  appears  to  me,  on  the  evidence, 
that  he  had  no  reason  to  believe  that  the  assets 
were  insufficient,  or  would  become  insufficient,  by 
carryingon  the  business  until  he  had  notice  of 
the  petition.  It  is  clear  that  he  makes  his  demand 
very  soon  afterwards.  As  I  have  said,  the  only 
effect  of  his  seeing  the  petition  is  this  :  he  was 
aware  that  they  were  going  to  sell,  and  he  does 
not  make  a  demand  immediately,  because  pro- 
bably he  considered  it  was  not  a  neighbourly 
thing  to  press  for  payment  until  they  had  got  the 
means  of  pajrment  oy  a  sale.  Now,  without  going 
through  tne  affidavits  at  length,  there  is  a  fair 
sample,  I  think,  of  what  took  place,  g^ven, 
according  to  the  plaintiffs'  version,  in  their  affi- 
davit. There  it  is  stated  that  Cutting  again  pro- 
posed that  a  promissory  note '  should  be  given  by 
the  executors  for  the  payment  of  the  700 J.,  the 
amount  of  his  demand,  in  place  of  the  notes  he 
held,  and  Mr.  Boe,  the  deponent,  says  :  "  I  replied 
that  I  could  not  do  so,  and  thereupon  he  inquired 
if  the  money  was  all  right,  and  I  told  tiim  I 
believed  it  was  so.  We  considered  that,  if  the 
farming  stock  were  then  sold,  it  would  realise 
sufficient  to  pay  the  said  debt,  and  other  claims 
upon  it.  Cutting  still  pressed  me  for  a  fresh 
note  of  hand,  which  I  again  declined  to  give  him, 
and  I  told  him  that  the  estate  was  liable  for  the 
amount,  or  that  he  could  call  in  the  money,  and 
that  if  he  did  so  we  would  realise  the  estate,  and 
pay  the  debt  out  of  the  proceeds.  Notwith- 
standing such  statement  Cutting  did  not  call 
in  the  debt."  Mrs.  Boe  was  present,  and  is 
also  a  witness  to  the  same  effect.  Now,  the 
result  of  that  appears  to  me  to  be,  that  he 
was  pressing  for  the  debt,  that  he  was  pressing 
for  a  promissory  note  from  the  executors,  not 
telling  them  that  they  were  not  to  be  held  per- 
BOnally  liable  for  any  debt  which  they  might 
incur  by  their  oanying  on  the  business,  and  that 
he  did  not  in  terms  assent  or  consent  to  the 
bnsinees  being  carried  on.  It  appears  from  the 
affidavits  of  the  executors  that  tney  thought  it 
was  the  duty  of  the  creditor,  if  he  want^  his 
money,  to  call  it  in ;  whereas,  it  was  their  duty  to 
pay  him,  having  assets  to  do  so.  EVom  that  they 
seem  to  have  drawn  an  inference  that  be  con- 
sented to  the  business  being  carried  on.  I  think 
it  would  be  a  very  dangerous  thing  to  hold,  nnder 
these  circumstances,  that  the  executors  were 
entitled  to  do  so,  because  it  would  prevent  a 
creditor  acting  with  reasonable  indulgence 
towards  those  who  were  interested  beneficially  in 
the  assets  of  the  testator.  If  I  held,  under  these 
circumstances,  that  the  creditor  had  lost  his 
right,  it  would  compel  him  to  press  for  payment 
in  numerous  cases,  where  he  might  say,  "  I  will 
take  my  chance,  I  wiU  not  do  anything,  I  do  not 
know  what  you  are  doing ;  I  do  not  assent,  nor 
do  I  dissent  from  it,  bat  you  may  go  on ;"  and  it 
would  be,  to  my  mind,  a  liard  thing,  mot  upon  the 


creditor,  bat  upon  the  executors  and  the  persons 
beneficially  interested  in  the  estate  unaer  the 
executors,  if  I  were  to  hold  that  upon  such  facts 
as  are  now  before  me  there  was  sufficient  to 
induce  the  creditor  to  press  for  payment.  It 
wonld  be  compelling  me  to  do  that  which  would 
ordinarily  be  termed,  if  the  case  were  inverted,  a 
harsh  course.  The  plaintiffs  sum  up  their  case  in 
their  affidavit  thus  :  "  By  not  calling  in  the  debt 
in  spite  of  such  repeated  invitation  on  our  part. 
Catting  induced  us  to  believe  that  he  wished  the 
farming  business  to  go  on."  Cutting  had  no 
interest  in  wishing  the  farming  business  to  go 
on  ;  the  only  thing  that  can  be  said  is,  that  b^  not 
enforcing  payment  of  the  debt  he  was  receiving 
5  per  cent,  interest.  That  is  a  comparatively 
small  matter,  and  the  case  is  not  such  a  one  as  to 
call  for  interference  where  there  is  a  doubt  about 
the  sufficiency  of  the  assets,  and  the  executor  says, 
"I  doubt  whether  there  will  be  enough  to  pay 
you,  but  will  you  take  the  chance  P  Let  me  go  on 
with  the  business,  and  I  think  I  shall  be  able  to 
make  enough."  That  is  a  very  different  thing. 
In  that  case  it  would  be  quite  clear  that  the 
creditor  would  have  got  nothing.  I  think  in  the 
result  there  has  not  been  any  misleading  or  any 
consent  which  has  deprived  him  of  his  right,  i 
allow  the  summons,  and  the  costs  of  this  appli- 
cation will  be  costs  in  the  action. 

Solicitors  for  Mr.  Catting,  Ehodea  and  8«n. 
Solicitor  for  the  respondents,  W  Soloomibe. 


Tuetday,  Od.  28, 1884. 
(Before  Camr,  J.) 

WtLLUtMS  V.  WlLUAJU.  (a) 

WiU — Words  qfpurehate  or  UmUation^-" I»»ue" 
wiOk  wordt  Of  UmUation  tuferadded—ErtcUe 
tail — Comtruetion. 

A  Uriator  &y  hit  loiZZ,  datod  1860,  diapoted  qf  dU 
hi$  real  ettate,  ttAjeet  to  <m  iniered  therein  to 
hi$  wife  for  life,  in  fcmcwr  of  hi*  tin  nvphewe, 
"  and  all  my  right,  nUe,  and  intereet  to  and  in 
the  taime  and  every  part  thereof,  to  be  equalig 
divided  eunongtt  mil  tu*  nephinot,  thare  and 
thaire  aWee,  and  ihew  ieaue  after  Giem,  to  and 
for  their  heirt,  eneeviore,  adrnmiitratore,  and 
aeeigne."  The  queiHon  afoee  whether  the  word 
"mmm,"  w«t&  ^  word*  of  limitation  ewperadded, 
operated  to  give  tm  eelate  tail,  or  whether  the 
%**ue  took  a*  pwrduuer*. 

Held,  thai  the  word*  in  queeUon  created  an  estate 
tail  in  the  nm  nephews ;  thcU  the  addition  of  a 
Vmiiation  to  the  heir*  general  of  the  issue  wovld 
not  prevent  the  word  "  ittue  "  from  operating  to 
^ff«  on  estate  tail  a*  a  word  of  Kmiiation ;  that 
in  thi*  ca*e  the  word*  "  egwMy  divided "  Tnade 
the  eetate  divisible  into  si»  shares,  and  there  were 
no  words  to  svidivide  those  shares,  and  eoiwe- 
quently  that  the  stibseguent  words,  "heirs,  eue- 
eutors,  adminiiirators,  and  assigns,"  must  be 
rejeeted. 

Jar  man  on  Wills,  Ath  edit.  veil.  2,  p.  419,foJlotoed. 

Dictum  by  Lord  8t.  Leonards  in  Montgomery  v. 
Montgomery  (3  Jo.  ^  Lot.  57)  disciusea. 

B.  WiUJAKS,  b]r  his  will,  dated  the  7th  June 
1860,  after  devising  and  bequeathing  to  his  wife 
a  certain  dwelling-nonse,  outhouses,  and  land,  to 

(St  Bq)aitaaD7A.0on8tan  8n(,Xiq.,BuriMr«t-L*w. 
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be  enjojred  by  her  during  her  life,  proyided  as 
follows : 

Alio,  after  the  deoena  of  1117  ndd  wife,  I  give,  de-riae, 
■ad  bequeath  1117  property  in  form  and  nuuiner  following  ; 
that  is  to  say,  onto  my  six  nephew*,  the  within-named 
houei  and  land  oalled  Penahiwfrane,  and  alao  the 
hooaea  and  land  of  the  lata  W.  Lawrenoe  [and  he  then 
pioTided  for  tiia  diapoaal  of  oertain  laaaeholda],  and  all 
my  right,  title,  and  intareat  to  and  in  the  same  and  every 
put  thareof ,  to  be  equally  divided  to  and  amongst  my 
aaid  tax  napnewa,  share  and  share  alike,  and  their  iaaae 
after  them,  to  and  for  their  heira,  exeontora,  administra- 
tora,  and  aasigna. 

The  testator  died  on  the  23rd  Oct.  1860,  and  a 
question  now  came  before  the  court  on  an 
adjourned  summons,  whether  the  word  "  issue," 
with  the  words  of  limitation  superadded,  operated 
to  give  an  estate  tail,  or  whether  the  issue  took 
as  purchasers. 

Bomer,  Q.G.  and  H.  Johnton  for  one  of  the  six 
nephews^^The  word  "issue"  in  a  will  primd 
facie  means  heirs  of  the  body,  and  there  is  nothing 
in  this  will  to  cut  down  that  meaning  so  as  to 
make  the  issue  of  the  nephews  take  as  pnrchaaers. 
Had  the  testator  intended  to  give  a  life  estate,  it 
is  clear  from  the  rest  of  the  will  that  he  knew 
what  words  to  use : 

UarUn  t.  StaaimM,  2  Baav.  248 : 

OanupibM  ▼.  Boiuluill,  27  Baav.  325 ; 

ChiiarfttB  y.  Rodm,  84  L.  T.  Bep.  N.  S.  227 ;  2  Ch. 
IKT.4M; 

Xorgan  t.  Thomas,  46  L.  T.  Bap.  N.  S.  431 ;  8  Q.  B. 
IMt.575,643; 

Hawktna  on  Willa,  p.  195. 

The  dictum  of  Lord  St.  Leonards,  "  that  a  devise 
to  A.  for  life,  with  remainder  to  his  issue,  with 
superadded  words  of  limitation  .in  a  manner 
inconsistent  with  a  descent  from  A.  will  give  to 
the  word  '  issue '  the  operation  of  a  word  of 
purchase,'  does  not  apply  to  this  case : 

Ifoni^omary  v.  Uontgomery,  3  Jo.  &  I«t.  p.  57. 

Upjcihn  for  another  nephew. — The  gift  in  this 
case  must  create  either  a  fee  simple  or  an  estate 
tail  in  the  nephews.  The  rule  laid  down  by 
Jarman  on  this  point  is  right :  (Jarman  on  Wills, 
4th  edit.  vol.  ii.  p.  419.) 

Maenaghten,  Q.C.  and  Chriatopher  Jamet  for 
the  issue  of  the  nephews.— The  words  "after 
them"  mean  at  the  death  of  the  nephews  who 
only  take  a  life  estate.  In  Martin  v.  Sieannett 
(ubi  mm.)  there  were  no  subsequent  words  of 
limitation  used  such  as  there  are  here,  and  so 
that  case  is  inapplicable.  Monigomery  v.  Mont- 
gomwy  is  a  clear  dictum  in  our  favoor. 

CEim,  J. — ^I  think  that  this  is  an  estate  tail  in 
the  six  nephews.  The  gift  is  of  the  property, 
which  consisted  of  houses  and  land,  whicn  are 
described,  and  leaseholds.  Then  the  testator 
says,  "And  all  my  right,  title,  and  interest  to 
and  in  the  same  and  every  part  thereof."  It 
appears  to  me  that  these  words  apply  to  the 
tniole  subject-matter  of  the  gift.  Then  he  says, 
"  To  be  equally  divided  to  and  amongst  my  said 
six  nephews,  share  and  share  alike,  and  their 
issue,  after  them,  to  and  for  their  heirs,  executors, 
administrators,  and  assigns."  The  WOTd  "  issue  " 
is,  primd  facie,  a  word  of  limitation,  which  can 
be  turned  into  a  word  of  purchase  more  easily 
than  the  word  "  heir,"  but  the  mere  addition  of 
words  of  limitation  is  not  sufficient  to  torn  it  into 
a  word  of  purchase.  Lord  St.  Leonards  appears 
to  have  laid  it  down  in  the  case  of  Montgomery  v. 
Montgomery  that  a  devise  to  A  for  life,  with 


remainder  to  his  issue,  with  superadded  words  of 
limitation  in  a  manner  inconsistent  with  a 
descent  from  A.  will  give  to  the  word  "  issue " 
the  operation  of  a  word  of  purchase.  But  it 
seems  to  me  that  that  dictum  nas  no  application 
to  the  present  case,  and  that  the  rule  laid  down 
in  Jarman  on  Wills,  4th  edit.,  vol.  2,  p.  419,  is 
right,  namely,  that  "  the  addition  of  a  limitation 
to  the  heirs  general  of  the  issue  will  not  prevent 
the  word  '  issue '  from  operating  to  give  an  estate 
tail  as  a  word  of  limitation."  That  rule,  I  think, 
applies  to  the  will  before  me,  because  here  there 
are  no  words  which  amount  to  words  of  division 
among  the  issue.  The  words  are  "  to  be  equsJly 
divided  to  and  amongst  my  said  six  nepnews, 
share  and  share  alike,"  and  so  forth.  The  words 
"  ec|ually  divided  "  apply  so  as  to  make  the  estate 
go  in  six  shares,  and  1  do  hot  find  any  words  to 
subdivide  those  six  shares.  I  think  that,  on  the 
true  construction  of  this  will,  the  word  "  issue" 
is  a  word  of  limitation,  and  that,  treating  the 
disposition  as  a  whole,  I  must  reject  the  words 
"heirs,  executors,  administrators,  and  assigns," 
and  hold  that  there  is  an  estate  tail  in  the  six 
nephews.  I  am  compelled  to  say  whether  there  is 
an  estate  tail  or  an  estate  in  fee  simple,  uid  I  think 
that  the  words  "  their  issue  after  than "  must 
have  some  effect  given  to  them.  I  see  no  other 
way  of  dealing  with  them  than  by  saying  that 
they  are  governing  words,  and  consequently  the 
six  nephews  take  an  eslAte  tail  general. 

Solicitors  for  the  parties :  Oibbt,  for  Messrs. 
Oibbt,  LeweWyn,  and  Iioelc,  Newport,  Monmouth- 
shire; Wrenlmore,  for  Messrs.  James  and  Co., 
Merthyr  Tydvil. 


ThMnday,  Oct.  30, 1884. 
(Before  Peabson,  J.) 
Be  Aiksuk;  Aihsuz  v.  Ani8UE.(a) 
Settlement — Protector — "  Owner  of  prior  eafofe** — 
Tntetee — Tenamtfor  We — Anmtiiitant — ^J^nes  and 
Beeoveriee  Aa(S^4,  Wia.4,e.  74),  a.  22. 
In  eontidering  who  i$  "protector"  of  a  eeUlement, 
aa  "  owner  of  a  prior  estate  "  in  settled  lands, 
within  ^  meaning  of  aeet.  22  of  &e  Fines  amd 
Beoon«ies  Act,  theprineiple  is  to  eoiuidtr  who  is 
to  be  deemed  the   substantial   owner   of  sueik 
estate. 
LoMds  were  devised  to  trustees  taking  Ae  legei 
estate  for  a  term  of  ninety-nine  years  vpon  trust 
to  pay  M.  2501.  a  year,  to  manage  the  estate,  and 
to  pay  over  aXl  the  smrplusrents  andprofits  to  H.; 
and  suijeet  to  this  trust  1^  lands  imra  devised  to 
H.  for  life,  with  romaiader  to  his  sons  in  tail. 
Held,  that  H.  was  the  suhstaniial  owner,  and  there- 
fore the  protector  of  the  settlemeiU. 
Be  Dudson's  Contract  (39  L.  T.  Bep.  N.  8.  182; 

8  Oh.  Die.  eaS)foUow*d  inprineiple. 
On  the  1st  Feb.  1884  M.  Ainslie,  the  testator, 
died,  having  bj  his  will  devised  certain  estate  in 
Westmoreland  to  two  trustees,  their  executors, 
administrators,  and  assigns,  for  the  term  of 
nine^-nine  years  if  hia  eldest  son,  Montague, 
should  so  long  live,  "  upon  the  trusts  and  with, 
under,  and  smiject  to  the  powers,  provisoes,  and 
declarations  hereinafter  contained  concerning  the 
same ;  and  immediately  after  the  expiration  or 
sooner  determination  of  the  said  term  I  devise 

(a)  Besrarttd  by  a  Q.  Wouhk,  Smt,  SurMtux-JMr. 
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the  same  to  the  use  of  mjr  second  son,  Henry' 
Ainslie  and  his  assigns  during  his  life  without 
impeachment  of  waste,  and  after  his  death  to  the 
use  of  his  first  and  every  other  son  successively 
according  to  their  respective  seniorities  in  tail 
male. 

The  trusts  of  the  term  of  ninety-nine  years  were 
as  follcwiPc 

Upou  tnut  that  the  tnuteee  dniing  the  oontlnnanoe  of 
the  term  iball  mmoMgt  and  cultivate  and  let  the  Mud 
estates  and  fell  timber  and  wood  therenpon  in  snoh 
manntrhi  all  reapeota  aa  to  them  or  him  ihall  leem 
-  advantageona,  and  ont  of  the  prooetda  of  the  felling  and 
aala  of  anch  tunber  and  wood,  if  •nffioient,  and  if  not 
then  out  of  the  rente  and  profite  thereof  reepeotively  in 
proportion  to  the  ralnea  thereof  reapeotiTelj  (and  aa  to 
aneh  Tilne  the  deoiaion  of  the  laid  tmateee  or  tmatee 
ahall  be  final  and  oondnaiTe),  paj  an  annuity  or  clear 
yearlj  aom  of  2£0i.  to  i»  aajd  aon  Montiene  Ainalie 
and  his  aaaisna  dniing  hie  life,  and  anbjeot  thereto 
ahall  pay  and  apply  the  anrploa  aiisiag  from  the  felling 
and  nle  of  timhisr  and  wood  vpoa  and  the  tents  and 
profits  of  the  aaid  Qrizedale  and  Satterthiraite  estates 
lespeetiTsly  to  or  for  the  benefit  of  the  |>eraon  or  paieona 
for  the  time  being  entitled  in  rereraion  immediately 
expectant  npon  the  aaid  term  to  the  rents  and  profits  of 
the  aaid  eatatea  reepeetively. 

Montague  and  Henry  Ainslie  were  both  living, 
•a  was  also  a  son  of  the  latter. 

The  question  to  be  decided  was,  who  was  the 
protector  of  the  settlement  created  by  the  will, 
having  regard  to  sect.  22  of  the  Fines  and 
Becoveries  Act,  viz. : 

If  at  the  time  when  there  shall  be  a  terant  in  tail  of 
lands  nnder  a  lettiement,  there  ahall  be  anbsiating  in  the 
same  lands,  or  soy  of  them,  onder  the  same  aettument, 
any  estate  for  years  detenninable  on  the  dropping  of  a 
life  or  lives,  or  any  greater  eeiate  (not  being  an  eetate 
for  years),  prior  to  the  estate  tail,  then  the  person  who 
shall  be  the  owner  of  the  prior  estate,  or  the  iirst  of  anch 
prior  estates,  if  more  than  one,  then  anbsiating  nnder  the 
same  eettleaent,  or  who  wobM  have  been  so  if  no  abso- 
late  disposition  thereof  had  been  made  (the  first  of  anch 
prior  estates,  if  mine  than  ooe,  being  for  all  tlia  pnrposes 
of  this  Act  detmed  the  prior  eetate),  shall  be  the  pro- 
tector of  the  aettiement  so  far  as  regards  the  lands  in 
wbiob  aneh  prior  estate  ahall  be  sabaisting,  and  shall  for 
M  the  pnrposes  of  this  Act  be  deemed  the  owner  of  snoh 
prior  eetate,  althoogh  the  same  may  have  been  charged 
or  inonmbeied  either  by  the  owner  thereof,  or  by  the 
settlor,  or  otherwise  howsoever,  and  although  the  whole 
'  of  the  rente  and  profits  be  exhansted  or  reqnired  for  the 
payment  of  the  charges  and  inenmbranoes  on  snob  prior 
sstate,  and  although  inch  prior  estate  may  have  been 
abaolntely  diapoeedof  by  theownerthereof,or  byorinoon- 
seqaenoe  of  tbe  bankraptcy  or  inaolvency  of  amdi  owner, 
or  by  any  other  act  or  defaolt  of  aneh  owner ;  and  that 
an  estate  by  the  cnrteey,  in  respeot  of  the  estate  tail,  or 
of  any  prior  estate  oreated  by  the  same  settleiaent,  shall 
be  deemed  a  prior  eetate  nnder  the  same  settlement 
within  the  meaning  of  this  olanse ;  and  that  an  estate  by 
way  of  reeolting  nae  or  tmst  to  or  for  ths  settlor  shaU 
be  deemed  an  eatate  nnder  the  same  aettiement  within 
t^  meaning  ot  this  danae. 

The  present  snmmons  was  taken  ont  accord- 
ingly." 

Montague  Ainslie  was  not  represented  by 
counsel. 

Cozens-Hardy,  Q.C.  and  Wolstenliolme,  for  the 
sninmons,  referred  to 

Be  Dudton't  Contraet,  SB  L.  T.  Bep.  N.  S.  IfQ; 
8  Ch.  Dir.  628. 
Pauli  for  Henry  Ainslie. 

Bibtmi,  for  the  trustees,  did  not  claim  to  stand 
in  the  position  of  "  protector." 

Peaksos,  J. — I  think  in  this  case,  to  use  the 
words  of  the  Court  of  Appeal  in  Be  Jhidton,  I 
most  look  to  see  who  is  really  the  substantial 


owner  for  the  time  being  of    the  estate.    The 

f property  is  devised  to  trustees,  who  take  the 
egal  estate  for  a  term  of  ninety-nine  years,  upon 
tmst  thereout  to  pay  to  the  elder  aon  2501.  a  year, 
to  manage  the  estate,  and  to  pay  over  all  the 
surplus  rents  and  profits  to  the  second  son 
Henry,  and  subject  to  the  term  tbe  property  is 
devised  to  Henry  for  life,  with  remainder  to  his 
sons  in  tail.  The  question  is  whether,  imder 
those  circTunstances,  the  second  son  ought  not  to 
be  considered,  and  is  not,  the  substantial  owner 
of  the  estate.  I  think  that  he  is.  I  think 
Montague,  the  eldest  son,  has  simply  a  charge  of 
2501.  upon  the  estate,  which  he  is  entitled  to 
receive  from  the  trustees  ;  he  has  no  estate  at  all, 
he  has  simply  an  equitable  right  to  the  250Z.  a 
year.  With  regard  to  the  claim  of  the  trustees  it 
was  very  properly  abandoned,  because  I  conceive 
that  it  is  settled  beyond  dispute  that  yon  are  to 
look,  not  to  those  in  whom  the  bare  legal  estate, 
or  even  the  legal  estate  accompanied  by  some 
powers,  is  vested,  but  you  are  to  look  to  the 
person  who  is  the  beneficial  owner.  The  trustees 
certainly  cannot  be  said  to  stand  in  the  position 
of  beneficial  owners  here  in  any  way  whatever. 
I  think  the  first  beneficial  owner  is  Henry.  The 
prior  estate  to  the  estate  tail  is  in  Mr.  Henry 
Ainslie.  Therefore  I  must  so  decide.  The  court 
must  declare  that  Mr.  Henry  Ainslie  is  the  pro> 
tector  of  the  settlement. 
Solicitors  for  all  parties.  Mills,  Dou)$on,  and  Co. 


Thurtday,  Nov.  13,  1884. 
(Before  Fxasson,  J.) 

WUGHT  to  MAB8HALL.(a) 

Vendor  and  pureluuer — Truttee* — Power  of  *ofc 
of  reqxiMA  0/  ienantfor  life — Will — ^Dttentotltn^^ 
deed — Be*tttlement — Conitruelion. 

A  tettaior  devised  land*  to  trustee*  for  a  term 
of  500  i^ear*,  upon  and  with  certain  trusts 
and  powers,  induding  a  power  of  sale,  at  the 
request  "  of  any  person  who  by  virtue)  of  that 
his  will  sliould  be  ienantfor  life  in  possession!  " 
and  subject  to  such  term  he  devised  the  lands  to 


J.  for  life,  with  Temaindef  to  J.'s  sons  in  tail 
male.  J.  and  his  eldest  son  F.  {being  of  age) 
afterwards  executed  a  disentailing  deed  by  whicii. 


"  with  the  consent  of  J.,  as  protector  of  the  settle' 
ment  made  by  the  wiU,"  they  conveyed  thepremisss 
to  a  trustee  "  suhjeet  and  without  prejudice  to 
the  uses  and  estates  by  the  said  will  limited,  which 
were  prior  to  the  estate  in  tail  male  qfthe  said 
F.,  other  than  the  tises  and  estates  limited  to  the 
said  J.  during  his  life,  and  to  the  powers  annes^ 
to  such  prior  uses  and  estates,  or  eseereisahle 
during  the  continuance  thereof,"  so  far  as  sub- 
sisting, to  such  uses  as  J.  and  F.  should  jointly 
appoint,  with  remainder  to  such  and  the  same 
uses,  upon  such  and  the  same  trusts,  and  with 
and  subject  to  such  and  the  same  powers,  pro- 
visoes, and  declarations  a*  were  subsisting  in 
the  said  premises,  or  eapaiie  of  taking  effect 
therein  immediately  b^ore  the  esieeution  of  those 
presents,  so  as  to  restore  and  confirm  the  same 
uses,  trusts,  powers,  provisoes,  and  deaaraOons." 
J.  and  F.  mortgagea  the  property  for  J.'s  benefit, 
and  then  by  an  indenture  of  resettlement  jointly 
appointed  that,  subject  to  the  said  mortgage,  %t 

(■)  Beported  bj  H.  Q.  VTlLuaK,  Esq.,  Banlatar«(-I«w. 
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thmid,  "  suiject  and  wilhovt  prgudiee  to  the 
u»e$  and  ettaie*  tubaiitmg  in  the  tame  premitet 
hf  virtue  of  the  taid  wHl"  {in  the  »ame  manner 
as  in  the  dieentailing  deed),  and  tubjeet,  at  to 
J.'t  ettdte,  to  the  taid  mortgage,  "  go,  remain, 
and  he  .  .  .  to  the  ute  of  the  taid  J.  and  hit 
aetigni  during  hit  life,  viithout  impeachment  of 
W€ute,  in  reitoration  and  by  way  <y  continuance 
and  confirmation  of  the  former  life  estate  of  the 
taid  J.  under  or  hy  virttte  of  the  taid  «itt," 
vfith  remainders  over.  And  the  indenture  also 
declared  that  notkina  in  it  should  "  t'n  anywise 
t^eet  tlie  power  of  sale  contained  in  the  said  will, 
.  .  .  and  that  the  uses,  estatet,  and  powart 
limited  or  created  by  the  then  preunt  indenture 
.  .  .  should  and  might  from  time  to  time  be 
overreached  by  the  esterdse  of  any  of  the  powers 
cowtoined  in  the  taid  wiU,"  at  if  atteS  utet, 
ealatet,  and  powers  had  been  created  by  the  wUl. 

A  eotttract  having  been  entered  into  for  the  sale  of 
thepremiiet,  the  putrchaser  objected  thai  a  good 
title  could  not  be  made,  the  trustees  having  only 
power  to  sell  at  the  request  cf  a  tenant  for 
life  ,"  under  the  will,"  and  there  being  no  such 
peraon. 

add,  on  the  attthority  of  Harriaon  v.  Bonnd  (2 
IteO.  M.  4r  G.  190),  that  the  trustees  could  make 
a  title,  inasmuch  as  J.  anstoered  the  deseripHen, 
the  teat  being  the  intention  of  the  parties. 

This  was  a  summons  taken  ont  under  sect.  9  of 
the  Vendor  and  Purchaser  Act  by  a  purchaser, 
in  order  to  determine  whether  the  vendor  was  such 
a  tenant  for  life  of  certain  settled  property  cn- 
tracted  to  be  sold  as  to  be  able  to  request  the 
trustees  to  sell,  and  so  make  a  good  title. 

Some  time  before  1878  J.  Wright  (a),  the  testator, 
died,  having  by  his  will,  dated  the  23rd  Dec.  1835, 
devised  the  hereditaments  in  question  to  certain 
uses  to  raise  annuities,  with  powers  of  distress 
and  entry;  and  subject  thereto  to  the  use  of 
trustees  for  a  term  of  500  years  upon  certain 
trusts,  and  subject  thereto  to  the  use  of  his  son 
r.  Wright  for  life,  without  impeachment  of  waste, 
with  remainder,  after  trusts  to  preserve  contin- 
gent remainders,  to  the  use  of  testator's  grandson, 
John  Wright  (eldest  son  of  F.  Wright),  for  life, 
with  remainder,  after  trusts  to  preser\'e  contingent 
remainders,  to  the  use  of  the  first  and  every  other 
son  of  John  Wright  successively  in  tail  male, 
with  remainder  over.  And  the  testator  declared 
that 

It  (honld  be  lawfal  for  the  tmstees  .  .  .  at  the 
reqneat  in  writing  of  any  penon  who,  by  virloe  of  tiiat 
hi*  will,  ehonld  M  tenant  for  life  in  tail  male  or  in  tail  in 
poMewtoa  of  any  of  the  hereditament*  and  pTemieea 
tkereinbffore  deviaed,  or  any  part  ot  parte  thneof 
leepectiTely,  or  sbonld  be  entitled  to  the  renta  and  profits 
of  any  of  the  tame  hereditaments,  or  any  part  or  parts 
thereof  reipectively,  and  who  ehonld  have  attained  the 
age  of  twenty-one  yean,  to  dispose  at,  either  by 
way  of  abaolnte  sain  or  in  ezehaoge  for  other  estates 
'  in  fee  simple  in  possesnon  to  be  sitoate  in  Great  Britain, 
the  hereditament*  and  premise*  of  which  such  peraon 
.  alunild  be  ao  tenant  for  life  in  posaeaeion  or  tenant  in 
tail  male  or  in  tail  in  poeaeaaion,  or  to  the  rents  and 

Sofita  of  whioh  any_  snoh  person  aboold  be  ao  entitled  aa 
ereinbefore  mentioned,  rr  any  part  or  parts  of  the 
aame  bereditamenta  and  premisea, 

with  power  to  the  trustees,  for  the  purposes  of 
such  sale  or  exchange,  and  at  such  request,  to 

(a)  The  name  "Oamaaton"  vaa  aaanmed  before  the 
eventa  leading  to  the  present  anmmona  in  anbatitntion 
for  "  Wright ;"  bat,  to  avoid  confusion,  the  original 
name  ia  adhaicd  to  throoghoat. 


revoke  the  uses    and    trusts   and  declare  new 


At  some  time  previous  to  March  1878  Francis 
Wright  died,  and  on  the  9th  of  that  month 
F.  P.  B.  Wright,  eldest  son  of  John  Wright,  the 
testator's  son,  attained  twenty-one. 

By  a  disentailing  indenture,  dated  the  29th 
May  1878,  and  madelietween  the  said  J0bn  Wright 
of  the  first  part,  F.  P.  B.  Wright  of  the  second 

J  art,  and  J.  Martin,  an  trustee,  of  the  third  part, 
ohn  Wright  and  F.  P.  B.  Wright, 

With  the  oonaant  of  tlie  said  Joha  Wright  as  paa- 
taotor  of  the  aettiemant  made  bv  tha  will  of  tha  aaad 
teatator,  did,  and  each  of  them  did  nast,  diqwas  of  aad 
eonllrm  unto  the  said  J.  Martin  and  his  hairs  tha  have- 
ditamentain  qoestioii,  to  hold  the  aame  onto  the  aaid 
J.  Martin  and  nia  heira,  aubjeot  and  without  prrjndioa  to 
the  naes  and  astatea  hj  the  aaid  will  lipaited  wUea  waca 
prior  to  ibe  eatatea  in  tail  male  of  tlw  aaid  F.  P.  B. 
Wright  (other  than  the  naea  or  eatatea  limited  to  tha  aaid 
Jdm  Wriirbt  dnring  his  life),  and  to  tha  powers  aimsrad 
to  aneb  prior  naes  and  eatatea,  or  ezeieiasbla  dming  Os 
eontinnanoe  theraof ,  ao  far  a*  the  aame  naea  or  powaas 
ware  then  aabsiatiBg  or  capable  of  takmg  dfect,  and  to 
meh  ohstve*  aa  ware  anbaiattng  on  the  life  eatsta  of  tte 
said  John  Wright,  bat  freed  and  diaoharged  from  the  aaid 
eatate  in  tail  male  and  all  other  eatatea  in  tail  of  the 
aaid  F.  P.  B.  Wright,  aaJ  all  remainden,  rereraioaa, 
eatatea,  rights,  title*,  intereeta,  and  power*  to  take 
effeot  after  the  dateifoination  or  in  defeaeanea  of  andi 
estate  or  eatatea  in  tail  maleorintaiI,toaaiJiiiaae,npaB 
■uch  tmsta,  and  with  and  aabjeot  to  such  fomtKt, 
proriaoea,  agreements,  and  deelaratioiis  aa  the  aaid  Johm 
Wright  and  F.  P.  B.  Wri^t  ahonld  by  anrdeed  or  deed*, 
with  or  withont  power  of  levocatioo  and  new  aopoint- 
ment,  from  time  to  tisie  jointly  app<»nt ;  and  in  flafaalt 
of  andsntilaiioh  joint  ai>p<rintmant,  and  so  far  aa  no  asdi 
joint  appointment  shonld  extend,  to  such  and  the  asma 
naes,  npon  aach  and  the  aame  tnsta,  and  with  and 
■nbieot  to  snoh  aad  the  aame  powers,  proviaoea,  and 
deoiaTations  as  wen  snbaiating  m  the  aaid  premiaaa  or 
oapable  of  taking  effect  thanin  immediatsly  before  tha 
ezeention  of  tha  [indenture  bow  in  statement],  ao  as  to 
raetore  and  oonfirm  the  aama  naes,  troata,  powcm,  pio- 
viaoaa,  and  deolarationa. 

By  an  indenture  of  resettlement,  dated  tbe22Dd 
June  1878,  and  made  between  John  Wright  of 
the  first  part,  F.  P.  B.  Wright  of  the  second  pwrt, 
and  F.  Beresford  Wright  and  J.  B.  Pliunptre  of 
-the  third  part,  after  reciting  the  will  of  the 
testator,  and  that  John  Wright  and  F.  B.  P. 
Wright  had  lately  mutually  agreed  that  the 
estate  in  tail  male  of  the  latter  in  the  premise*, 
and  all  the  remainder  over  should  be  barred,  and 
that  a  sum  of  35,0002.  should  be  raised  by  mort- 
gage for  the  benefit  of  John  Wright,  and  that 
subject  as  aforesaid  the  said  hereditaments  should 
be  resettled  in  manner  thereinafter  appearing, 
and  reciting  the  above-stated  indenture  of  the 
29th  May  1878,  and  a  mortgage  by  J<An  Wright 
and  F.  P.  B.  Wright,  under  the  power  of 
appointment  contained  in  such  indenture,  for 
35,00OJ ;  it  was  witnessed, 

That  in  pnrsnanoe  of  anoh  agreement,  and  in  exarciae 
of  the  power  in  that  behalf  given  to  the  aaid  John 
Wright  and  F.  P.  B.  Wright  by  the  tbeteinbefore-ateted 
indenture  of  the  29th  May  1878,  John  and  F.  P.  B.Wright 
jointly  appointed  that  all  the  hereditaments  aad 
premuea,  aobject  to  the  said  mortgage,  ahonld  .... 
(anbject  and  withont  prejadioe  to  the  naea  and  esiataa 
anbaisting  in  the  aame  premises  by  virtue  of  the  aaid 
will  ....  and  which  were  prior  to  tha  astais 
thereby  limited  to  the  first  eon  of  the  aaid  John  Wri^t 
in  tail  male,  other  than  the  nae*  and  eatatea  limitaa  to 
the  aaid  John  Wright  and  hia  aangna  for  hia  life,  aad  to 
the  powers  annexed  to  aach  prior  naes  and  Gataitea,  or 
ezeroisable  during  the  oontinnanoe  thereof,  aad  anbiaet 
alao  ao  far  aa  related  to  the  life  eeiata  or  intmat  of  tha  aaid 
J(oha  Wright  [in  a  cartain  portia^^  tha  haiaditaaaasls 
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■p«cified  in  »  lohednle]  to  t,  mortgage  debt  of  20,0001. 
•nd  intereat  and  to  the  aaid  debt  or  anm  of  35,0001.  And 
tntereat)  go,  remain,  and  be  to  the  oaea,  upon  the  tniata, 
and  with  and  aabject  to  the  powers,  proriaoea,  agree- 
menta,  and  deolarationa  tirareinalter  declared  »nd 
'ezpreaaed  oonoeming  the  aame, 

•vi«.,_to  the  use  that  F.  P.  B.Wright  might,  daring 
the  joint  liyes  of  himself  and  his  father,  receive 
certain  annnal  sums  by  way  of  rentcharge,  with 
power  of  distress  and  entry,  and  subject  and 
charged  as  then  itiafter  mentioned,  to  the  use  of 
the  trnstees  for  the  term  of  200  years,  upon 
trostB  thereinafter  expressed,  and  in  the  mean- 
time, subject  to  such  terms  and  to  the  trnsts 
thereof. 

To  the  nae  of  the  aaid  John  Wright  and  his  aaaigm 
dnring  hia  life,  without  impeaohmentot  waete,  in  reatora- 
tioa  and  by  way  of  oontinnanee  and  oonftrmation  of  the 
former  life  estate  of  the  said  John  Wright  nnder 
or  by  Tirtne  of  the  said  will,  with  remaindera  oTer. 
And  the  indenture  oontained  a  proriso  and  agreement 
and  declaration  that  nothing  therein  contained  ihonld  in 
anywiae  piejadioe  or  aiteot  an^  of  the  powers  of  leaaing 
and  tale  and  exohonge  reapeottrely  oontained  in  the  loia 
will  of  the  aaid  John  Wright,  the  teatator,  and  that  the 
ncea,  eatatea,  and  powera  limited  or  created  by  the  said 
indenture  (now  in  atatement),  or  to  be  limited  or  created 
vnder  any  of  the  powers  thereinbefore  oontained,  ahonld 
and  might  from  time  to  time  be  overreoohed  by  the 
exercise  of  any  of  the  aaid  powera  contained  in  the  aaid 
will,  in  the  aame  manner  as  if  the  aaid  nies,  eatatea,  and 
powera,  limited  or  created  by  this  abatrooting  indentore, 
Bad  been  limited  or  created  by  the  said  will,  and  that  the 
hereditamenta  to  be  pnrohaeed  with  the  moneys  to  arise 
by  any  >ala  or  to  be  reoeiTed  for  eqoality  of  exchang* 
nnder  the  powera  of  aale  and  exchange  oootaioed  in  the 
said  will  ahoold  (regard  being  hod  to  the  nature  and 
tenure  thereof)  be  settled  and  assured  ts  the  uses,  apon 
the  tmata,  and  with  and  sabjeot  to  the  powers,  proriaoea, 
and  deolarationa  which  ahonld  be  subaiating  or  capable 
of  taking  effect  nnder  or  by  rirtoe  of  the  aaid  will  and 
the  preeeat  indentnxe. 

A  contracl;  having  l)een  entered  into  by  John 
Wright  and  the  trustees  for  the  sale  of  the  pro- 
perty, the  purchasers  took  the  objection  that  the 
latter  bad  no  pOwer  to  sell,  inasmuch  as  they 
conld  only  do  so,  if  at  all,  under  the  will,  and  in 
that  case  the  request  of  a  tenant  for  life  "by 
virtue  of "  the  will  would  be  necessary,  whereas 
there  was  now,  by  reason  of  the  disentailing  deed, 
no  such  person  in  existence.  The  objection  not 
being  waived  or  satisfied,  the  present  summons 
was  taken  out  by  the  purchasers  and  adjourned 
into  conrt. 

Cozent-Hardy,  Q.C.  and  Bibton,  for  the  pur- 
chasers.— We  are  willing  purchasers.  The  limi- 
tations of  the  will  are  gone  altogether,  and  there 
is  no  tenant  for  life  by  virtue  of  it.  The  case  of 
Alexander  v.  MiUe  (22  L.  T.  Kep.  N.  S.  336;  L. 
Rep.  6  Ch.  App.  124)  is  quite  different  in  facts, 
the  tenant  for  life  whose  covenant  was  necessary 
being  expressly  named,  but  we  rely  on  the  words 
used  by  James,  L.J.  at  p.  133.  [Pbaeson,  J. 
referred  to  Fazakerly  v.  Ford,  4  Sim.  390.] 

Cookson,  Q.C.  and  Haldane  for  the  vendors. — 
The  power  is  not  gone.    The  operation  of  the  will 
was  only  siispended  so  as  to  admit  of  the  interpo- 
sition of  the  powers  of  appointment  in  order  to 
effect  the  mortgage.     The  manner  in  which  this 
was  done  is  purely  a  matter  of  conveyancing 
machinery.  The  parties  never  intended  to  destroy 
the  operation  of  the  will.    They  referred  to 
Warburton  r.  Fan,  16  Sim.  625  ; 
Long  y.  Rankin,  Bugden  on  Powers,  8th  ed.  p.  899 ; 
Davidson's  Conveyancing  (Settlements),  iH.  pt.  1,  p. 

Tj/TreU  V.  MauK,  8  Bin;.  81 ; 


Boper  V.  HaUifax,  8  Taunt.  845 ; 
Irord  Jerteyr.  Deane,  5  B.  A  Aid.  569; 
Shelford'a  Bankruptcy  Acts,  8th  ed.  S75; 
Bimpton  v.  Bathurtt,  L.  Bep.  5  Ch.  193. 

[PxABSOK,  J. — Mr.  Hardy,  I  wish- to  call  your 
attention  to  the  case  of  Harrison  v.  JELoutid,  2 
De  G.  M.  &  G.  190.] 

CozenB-Hardy,  Q.C.  in  reply. — ^In  that  case  there 
was  no  absolute  alienation  of  the  life  estate.  The 
intention  we  have  to  regard  is  that  of  the  testator 
(the  settlor),  not  that  of  the  parties.  The  power 
is  annexed  to  the  estate,  whicn  is  gone.  The  very 
word  "  restoration "  shows  that  it  is  gone ; 
there  was  a  new  limitation.  lu  the  cases  cited 
against  me  the  person  to  consent  was  designated 
by  name. 

Peassok,  J. — I  have  no  doubt  that  this  case  is 
an  important  case,  but  to  my  mind  it  has  to  be 
determined  on  tolerably  simple  principles,  and . 
principles  on  which  this  court  has  never  had  any 
doubt  at  all.  [His  Lordship  then'  stated  the 
wilL]  The  grandson  John  Wright  became 
tenant  for  life ;  he  had  a  son  named  Francis,  who 
became  tenant  in  tail  male  subject  to  his  father's 
life  interest,  and  he  attained  tne  age  of  twenty- 
one.  Then,  when  Francis  attained  the  age  of 
twenty-one,  the  father  and  the  son  were  minded 
temporarily  to  displace  the  father's  life  estate 
for  the  purpose  of  making  certain  arrangements 
for  the  benefit  of  the  father  and  the  son.  That 
was  carried  into  eSect,  first  of  all,  by  what  we  are 
in  tBe  habit  of  calling  a  disentailing  deed.  [His 
Lordship  then  stated  the  disentailing  deed.]  To 
my  mind  the  effect  of  that  deed  would  be  to 
create  a  power  of  appointment,  and'  subject 
thereto  to  leave  the  existing  uses  of  the  will 
untouched.  [His  Lordship  then  stated  the  deed 
of  resettlement.]  That  being  so,  John  is  now 
minded  that  the  estate  shall  be  sold  undei  the . 
power  contained  in  the  will,  and  John, '  as  tenant . 
for  life  under  the  will,  unless  his  life  estate  under 
the  will  is  gone  and  he  has  taken  a  new  estate, 
requests,  the  trustees  to  sell.  The  question 
which  is  argued  before  me  is  .-  Have  the  trustees 
a  power  to  sell,  or  has  the  effect  of  the  deed  which 
has  been  executed  been  to  displace  altogether  the 
estate  which  John  had  under  the  will  and  to  give 
him  a  new  estate  altogether,  so  that  he  has  no 
longer  any  power  to  request  in  writing  the  trus- 
tees to  sell,  and  that  the  trustees  have  therefore 
no  longer  any  power  to  sell  P  The  question  is. 
What  estate  does  John  take  P  On  the  one  side  ii 
is  argued  that  he  takes  an  entirely  new  estate, 
that  he  now  takes  an  estate  under  the  disentail- 
ing deed  and  the  farther  deed  in  exercise  of  the 
power  of  appointment  under  the  disentailing 
deed,  and  that  the  life  estate  which  he  had  under 
the  will  is  gone,  and  that  it  could  not  by  any 
possibility  be  restored  or  replaced  as  it  is  pro- 
posed to  restore  it  and  replace  it  nnder  the 
deeds  themselves.  On  the  other  hand,  it  is  aaid 
that  the  deed  ought  to  be  construed  according  to 
the  manifest  intention  of  the  parties,  and  that  if 
the  intention  of  the  parties  was  manifestly  not 
to  touch  the  estates  of  the  will  any  farther  than 
was  hecessary  to  introduce  the  changes  which 
have  been  introduced  upon  the  property,  and 
subject  thereto  to  leave  the  old  estates  existing 
in  exactly  the  same  manner  in  which  they  existed 
before  those  deeds  were  executed,  then  John  haa 
a  life  estate  under  the  will,  and,  haying  the  life 
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estate  which  he  originally  had  tinder  the  will,  he 
is  now  entitled  to  request  the  trastees  to  sell.  I 
am  of  opinion  that  the  latter  contention  is 
the  right  one,  and  I  should  reg^t  it  exceedingly 
if  I  found  myself  compelled  to  come  to  a  contrary 
conclusion,  because  the  result  would  be  to  fetter 
parties  exceedingly  in  making  those  provisions 
which  are  constantly  called  for  when  a  t'enant  in 
tail  arrives  at  full  age.  If  it  were  to  be  held  that 
it  was  impossible  for  the  parties  to  arrange  so  that 
they  could  make  the  alterations  which  were  ren- 
dered necessary  by  change  of  circumstances  and 
lapse  of  time,  and  yet  not  destroy  the  original 
limitation  under  the  original  will  or  settlement, 
I  think  it  would  be  a  case  in  which  some  inter- 
vention, even  of  the  Legislature,  would  be 
required  in-  order  to  enable  parties  to  deal  with 
property  according  to  the  exigencies  of  human 
life.  To  my  mind,  I  am  relievM  from  any  doubt 
on  the  case  by  authority  of  the  highest 
description,  I  mean  the  authority  of  Lord  St. 
Leonards ;  because,  to  my  mind,  this  very  point 
was  in  substance  raised  in  the  case  of  Harrison  v. 
Boumd.  The  question  there  undoubtedly  arose, 
not  upon  a  power  of  sale,  but  upon  a  shifting 
clause,  t.0.,  upon  a  clause  which  this  court  has 
always  been  in  the  habit  of  construing  with  the 
greatest  possible  strictness.  In  that  case  there  was 
a  marriage  settlement,  and  under  that  marriage 
settlement  there  were  two  estates,  A.  and  B. ;  A. 
was  limited,  subject  to  the  father's  and  mother's 
life  interests,  to  the  eldest  son  in  tail  male ;  the 
second  estate,  B.,  was  limited  to  the  second  'son 
in  tail  male,  and  then  there  was  a  shifting  clause 
to  the  effect  that,  if  the  second  son  should  come 
into  possession  of  the  first  estate.  A.,  the  second 
estate  limited  to  the  second  son  was  to  go  over ; 
and  in  the  lifetime  of  the  father,  by  the  death  of 
the  elder  son,  the  second  son  did  become  entitled 
in  remainder  subject  to  his  father's  life  interest, 
to  estate  A.  and  he  and  his  father  thereupon  by 
recoverv  settled  that  estate ;  and  I  will  mention 
presently  from  Lord  St.  Leonards'  judgment  the 
manner  in  which  that  estate  was  settled.  First 
of  all,  let  me  call  attention  to  the  shifting  clause : 
"  Provided  alwavs,  and  it  is  hereby  declared  and 
agp-eed,  by  and  between  all  the  said  parties 
hereto,  that  in  ease  it  shall  happen  that  the 
second,  third,  or  any  other  younger  son,  or  sons, 
of  the  body  of  the  said  J.  H.  Harrison,  on  the 
body  of  the  said  S.  T.  Fiske  to  be  begotten,  shall 
become  an  eldest  or  only  son,  and  as  such  shall 
become  entitled  to  the  actual  possession,  or  the 
receipt  of  the  rents  and  profits  of  the  aforesaid 
capital  messuage  called  Copford  Hall,  and  the 
aforesaid  several  other  hereditaments  first  herein- 
before limited  therewith  to  the  first  son  of  the 
body  of  the  said  J.  H.  Harrison  on  the  body  of 
the  said  S.  T.  Fiske  to  be  begotten,  by  and 
under  the  limitations  and  provisions  herein- 
before contained,"  then  the  estate  wonld  go  over. 
I  need  not  read  the  rest  of  the  clause.  It  was 
only  to  go  over  if  he  became  entitled  to  estate 
A.  "by  and  under  the  provisions  hereinbefore 
contained."  Then  the  recovery  was  executed. 
"  By  the  recovery  deed,"  says  Lord  St.  Leonardi<, 
"  the  father  and  son  conveyed  in  the  way  which 
was  at  that  time  usual  when  deeds  of  that  kind 
were  prepared — they  conveyed  to  the  tenant  of 
the  precipe  during  the  joint  lives  of  the  father 
and  of  the  person  to  whom  the  conveyance  was 
made,  so  as  to  leave  in  the  father  a  reversion  of 


his  life  estate;  and  there  was  also  what 
called  the  100,000{.  clause  for  the  purpose  of 
avoiding  the  conveyance."  The  recovery  so 
sofferedwas  only  of  estate  A.  "All  this,"  says 
Lord  St.  Leonards,  "  shows  that,  as  far  as 
regarded  the  father's  estate,  the  parties  intended 
to  leave  it  as  far  as  they  could  unaffected  by  the 
operation  of  the  recovery  and  the  uses  declared 
by  the  deed.  These  uses  were  to  ''he  joint 
appointment  of  the  father  and  son,  and  in  delaalt 
of  and  until  such  appointment  to  the  same  nses 
to  which  the  premises  were  previously  limited." 
That  is  exactly  the  disentailing  deed  tere.  "  The 
effect  of  this  was  that,  subject  to  the  exercise  of 
the  power  of  appointment  by  the  father  and  son, 
the  estate  remained  precisely  in  the  same  position 
as  if  the  recovery  had  not  been  suffered ;  and  if 
no  mortgage  had  been  created  "  (a  mortgage  was 
created  afterwards  here),  "  it  is  impossible  to  say 
that  the  strict  terms  of  the  proviso  in  questiwt 
would  not  have  been  answered  when  the  second 
son,  after  the  death  of  his  father,  came  into  poS" 
session  of  the  Copford  Hall  estate.  The  recovery 
did  not  so  alter  the  estate  as  to  prevent  the  opera- 
tion of  the  proviso,  for  no  rule  of  law  woold  in 
such  a  case  prevent  the  original  intention  cf  the 
parties  from  having  its  fnll  effect  and  operatioa." 
Now,  I  rely  entirely  upon  what  Lord  St.  Leonards 
said  there,  he  having  given  a  great  deal  of  con- 
sideration to  the  case,  and  beginning  his  judg- 
ment bv  saying  that  the  case  was  one  of  con- 
siderable dimcmty.  He  tells  me  that  what  I  have 
to  consider  is,  what  was  the  intention  of  the 
fnrties,  and  that  if  the  intention  of  the  parties 
was  to  leave  the  original  estate  where  it  was, 
affected  only  by  such  matters  as  might  be  intro- 
duced, not  for  the  purpose  of  destroying  the  life 
estate,  but  for  the  purpose  of  giving  effect  to  the 
arrangement  which  the  father  and  son  intended 
to  effect,  the  result  was  that  the  life  estate  would 
remain.  In  both  these  deeds  I  have  the  clearest 
intimation  of  the  intention  tiiat  the  &ther  joined 
in  these  deeds  with  the  son  in  order  to  disentail 
the  property,  and  in  order  to  create  the  charge 
of  35,000t.  and  the  rentcharges  which  are  created 
for  the  benefit  of  the  son.  The  intention  of  the 
father  and  son  was  to  preserve  the  father's  life 
estate  under  the  will  in  the  first  place,  and  in  the 
disentailing  deed,  subject  to  the  power  of  appoint- 
ment, as  in  the  recovery  deed  here,  the  estate  is 
limited  to  the  same  uses  that  are  subsisting  under 
the  wilL  In  the  second  place,  when  you  come  to 
the  creation  of  the  mortgage  and  the  creation  of 
the  rentcharges,  the  use  is  to  the  use  of  John  tof 
life  in  continuance  and  restoration  of  his  lifo 
estate  under  the  will.  I  am  of  opinion,  therefore, 
that  the  intention  of  the  parties  nere  was  only  to 
displace  pro  tanto  the  life  estate  of  the  grandson, 
but,  subject  to  that,  to  preserve  the  life  estate  of 
the  grandson  under  the  will.  I  think  that  has 
been  done,  and,  if  it  has  been  done,  there  is  no 
question  whatever  that  the  grandson  has  the  right 
to  reauest  the  trustees  to  sell,  and  that  the  trus- 
tees nave  the  power  of  sale,  and  I  must  so 
decide.  I  declare  that  John  Wright  sustains  the 
character  of  tenant  for  life  in  possession  "by 
virtue  of  the  will,"  and  that  the  power  of  sale 
contained  in  that  will  is,  npon  his  request,  ex<>r- 
cisable  by  the  trustees.  The  purchasers  must 
pay  the  cost  of  the  summons. 

Solicitor  for  the  vendors,  H.  Fox. 

Solicitors  for  the  parcbaama^.  Hood  Atm. 
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April  29,  30.  May  6, 26,  and  28, 1884. 
(Before  Pzabson,  J.) 

Be  BOSHXE  ;  BOSHER  V.  BOSHER.  (a) 
CondliioH — Bepugitaney—  Condition  anneieed    to 
deeiee  in  fea—Metiratni  upon  aUenationf— Period 
of  rettraint. 
There  i»  no  eaeeeption,  in  favour  of  a  reetrietion  for 
a  given  period  of  time,  to  the  general  rale  of  law 
that  a  condition  annexed  to  a  detiee  in  fee  simple 
rettraining  the  devitee  from  alienating  the  pro- 
perty devised,  it  void  for  repttgnaney. 
A  testator  devised  certain  properties  to  his  son  in 
fee  simple,  and  annejeed  to  the  devise  a  condition 
that,  as  to  one  property,  if  his  said  son  should 
desire  to  sell  the  same  in  the  Itfetime  of  the  testa- 
tor's widow,  she  should  have  the  option  of  pur- 
chasing  the  same  at  a  given  price ;  and  that,  as  to 
two    other  properties,    if  his    said    son    should 
during  the  lifetime  of  the  widow  desire  to  let  the 
same  for  a  longer  period  than  three  years,  the 
widow  should  have  tne  option  of  renting  the  same 
at  certain  given  reitts. 
The  purdutse  price  and  the  rents  named  hy  the 
testator  were  reyaectively  only  smaU  proportions  of 
the  true  sMing  and  letting  vaiiues  of  the  pro- 
perties as  valued  at  the  time  of  the  testator's 
death. 
Held,  that  the  conditions  leere,  under  the  evreum- 
stanees,  e(ptivalent  to  a  total  prohibition  a^inst 
sdling  or  letting  the  properties  during  the  wtdotv's 
lifetime,  and  as  such  were  void  for  r^fugnancy. 
Special  case. 

This  was  a  case  stated  for  the  opinion  of  the 
cOart  under  Order  XXXFV.,  r.  1. 

The  plaintiff  was  the  widow  of  Jeremiah  Borch 
Boeher,  who  died  on  the  26th  Nov.  1874,  and  the 
defendant  was  his  onlj  son  and  heir-at-law. 

The  questions  submitted  hj  the  special  case 
arose  under  the  following  devise  contained  in  the 
will  of  Jeremiah  Burch  Kosher,  dated  the  26th 
Nov.  1872 : 

I  dvriae  all  mj  manor,  oommonly  called  or  known  a* 
fhe  Tiewyn  Ifanor,  and  all  other  my  real  eeiate,  nnto  my 
■aid  ioa  Jeremiah  Lilbnm  Bother  (meaning  the  defen- 
dant), Us  heirs,  execatcn,  adminutiaton,  and  meidfna, 
aooonling  to  the  tenure  thereof  reepcetiTMy.  Pronded 
always,  and  I  hereby  declare,  that  if  my  eaid  eon,  or  his 
hairs  or  deTiseei,  or  any  pcoson  oUiming  throngh  or 
under  him  or  them,  shall  desire  to  sell  my  manor  and 
eetato  of  Treinii,  and  othtt  my  estates  in  the  ooantiae  of 
Monmouth  and  Haieford,  or  any  part  or  parte  thereof,  in 
the  lifetime  of  my  said  wife,  she  shall  have  the  option  to 


1  accordingly 

■aoh  priee,  or  proportionate  price  or  priees.  And  I  also 
deelaie  that  if  my  said  son.  Us  h«rs  or  deriaees,  or  ai^ 
person  claiming  through  or  nndar  him  or  them,  shall, 
during  the  life  of  my  said  wife,  desire  to  let  Trewyn 
House,  garden,  builaingSj  land,  and  premises,  or  any 
part  or  paru  thereof  now  in  my  occupation,  for  a  longer 
poind  than  three  years  at  any  one  tune,  she  shall  have 
the  option  of  renting  the  whole  of  the  lastfy  described 
premises  for  any  period  exceeding  three  years,  as  she  shall 
desire,  at  tiie  yeariy  rentof  25t.,  to  be  payable  half-yearly, 
and  the  same  shall  be  first  offered  to  her  accordingly,  and 
tiiaiif  my  said  son,  his  hairs  or  dcTisees,  or  anypersom 
iTln*irt^iTy"**""g^  or  under  him  or  them,  shall,  during  the 
life  of  my  eaid  wife,  desire  to  let  Lower  Trewyn,  or  any 
part  or  parte  thereof,  for  a  longer  period  than  seven  year* 
at  any  one  time,  sheehall  have  the  option  of  renting  the 
whtde  of  the  said  Lower  Trewyn  for  anv  period  exceeding 
■aren  years,  as  she  aball  dedre,  at  the  yearlv  rent  M 
351.,  payable  half-yearly,  and  the  auno  shall  be  Aret 
oAteed  to  her  according^. 

(a)  Beportcd  tf  J.  F.  WASein,  Esq.,  BsnlsteiHit-Iaw. 


The  real  selling  value  of  the  manor  and  estate 
of  Trewyn  and  other  the  estates  of  the  testator 
in  the  counties  of  Monmouth  and  Hereford,  sub* 
ject  to  a  certain  annuity  or  jointure  rentcharga 
given  to  the  plaintiff,  and  also  to  a  right  of 
residence  in  a  house  called  T^  Derlwyn,  also 
conferred  upon  the  plaintiff  by  the  will,  was, 
at  the  date  of  the  will  and  at  the  time  of 
the  testator's  death  respectively,  15,000{.  and 
upwards. 

The  real  letting  value  of  Trewyn  Honse  (un- 
furnished), with  garden,  buildings,  land,  and  pre- 
mises, was,  at  the  date  of  the  will  and  at  the  time 
of  the  testator's  death,  1002.  and  upwards  per 
annum. 

The  real  letting  value  of  Lower  Trewyn,  which 
consisted  of  about  100  acres  of  land,  was,  at  the 
date  of  the  said  will  and  at  the  time  of  the 
testator's  death,  lOOt.  and  upwards  per  annum. 

The  defendant  claimed  the  right  to  sell  Trewyn 
Manor  and  other  the  estates  of  the  testator  in 
the  counties  of  Monmouth  and  Hereford,  and  to 
let  Lower  Trewyn,  without  reference  to  the 
provisoes  and  conditions  as  to  the  plaintifTs 
option  contained  in  the  will. 

The  questions  submitted  to  the  court  were: 
(1)  Whether  or  not,  according  to  the  true  con- 
struction of  the  will,  the  defendant  was  entitled 
to  sell  the  devised  estates  without  first  offering 
to  the  plaintiff  the  option  to  purchase  the  pre- 
mises intended  to  be  sold  at  the  price  named  in 
the  will,  or  at  a  proportionate  price,  according  to 
the  quantity  dealt  with  as  the  case  might  be,  or 
whetner  the  provisions  and  directions  contained 
in  the  will  with  reference  to  the  option  of  pur- 
chase were  null  and  void ;  and  (2)  whether  or 
not,  according  to  the  trite  construction  of  the 
will,  the  defendant  was  entitled  to  le*;  Trewyn 
Housn,  or  any  part  thereof,  for  a  longer  term 
than  three  years,  or  Lower  Trewyn,  or  any  part 
thereof,  for  a  longer  term  than  seven  years, 
without  first  offering  to  the  plaintiff  the  option 
of  renting  the  same  respectively,  as  directed  by 
the  will,  and  at  the  respective  rents  named 
therein  ;  or  whether  the  provisions  and  directions 
in  the  will  in  reference  to  the  letting  of  the  said 
premises  or  either  of  them  were  void  and  of  no 
effect. 

The  arguments  proceeded,  as  will  be  observed, 
upon  the  footing  that  the  law  was  ecjually  ^>pli* 
cable  to  the  condition  against  selling  ana  the 
condition  against  leasing. 

W.  Barber,  Q.C.  and  Dauney  for  the  plaintiff.— 
The  conditions  are  valid.  In  the  case  of  "  a 
devise  to  my  brother  J.  on  the  condition  that  be 
never  sells  out  of  the  family,"  the  condition  was 
held  to  be  good : 

Be  IfaetMiy,  88  L.  T.  Bep.  N.  8. 682 ;  L.  Bep.  90  Eq. 
186. 

That  case  was  brought  before  the  Court  o 
Appeal  in  Daxvkins  v.  Lord  Penrhyn  (36  L.  T 
Bep.  N.  S.  680;  6  Ch.  Div.  318),  when  Jessel, 
M.R.  pointed  out  that  there  was  there  no  estate 
tail.  [Pearsos,  J. — Jessel,  M.K.,  in  Be  Macleay, 
said  :  "  There  are  various  modes  of  alienation 
besides  sale  ;  a  person  may  lease,  or  he  may 
mortgage,  or  he  may  settle."  Suppose  the  defen- 
dant here  had  desired  to  settle,  could  he  not  do 
soP]  The  condition  is  not  absolute  against  all 
alienation,  but  it  is  none  the  less  valid  to  the 
extent  specified.  There  is  no  objection  t 
Jigitized  by  VjOOb 
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condition  against  alienation  witbin  a  particular 
period : 

Ziarge't  caae^i  Leon.  82 ;  3  Leon.  182 ; 

Jarman  on  Wils,  o.  27,  U. 
The  period  in  this  case  is  the  lifetime  of  the  widow. 
Prohibitory  provisions  are  not  to  be  interpreted 
on  a  principle  of  tendency : 

Philpoa  Y.  St.  Gtorgt'i  Uotpital,  6  H.  L.  Ou.  338. 
Cookaon,  Q.C.,  Orpen.and  TFoI/brd  f or  the  defen- 
dant.— The  condition  is  invalid,  being  repugnant 
to  the  devise  to  which  it  is  annexed.  It  is  as 
impossible  to  prohibit  alienation,  except  for  a 
particular  price,  as  it  is  to  restrain  alienation 
absolutely.  The  right  of  alienation  is  incident  to 
every  estate  in  fee  simple  as  to  every  other  estate. 
The  condition  would  be  void  if  it  could  be  con- 
etmed  as  an  executory  devise  to  the  plaintiff  at 
a  given  price  upon  the  defendant's  proceeding  to 
sell  or  lease,  but  it  is  not  an  executory  devise,  for 
its  operation  is  expressly  made  dependent  upon 
the  defendant  desiring  to  sell : 

S*ow  V.  Fori,  87  L.  T.  Kep.  N.  S.  749;  7  Oh.  Wv. 
069. 

Kor  does  the  condition  operate  as  a  conditional 
limitation : 

Be  Machu,  47  L.  T.  Eep.  N.  S.  577 ;  21  Ch.  Div.  838. 
It  is  nothing  but  a  condition.  In  the  case  of  a 
devise  to  T.  for  life,  and  after  the  determination  of 
tiiat  estate'  unto  the  issue  male  of  the  body  of  T. 
lawfully  to  be  begotten,  and  to  their  heirs,  and  for 
vrant  of  such  issue  over,  and  if  T.  or  his  issue 
should  alien  the  premises,  they  were  charged  with 
20001.,  it  was  held  that  the  charge  was  repugnant 
to  T.'s  estate  tail,  and  therefore  void : 

King  v.  BunhtU,  1  Ed.  424 ;  Amb.  379. 
We   admit    that   a   restraint   against  alienation 
during    a    given   lifetime  may   be    good,  when 
annexed  to  a  devise  in  fee  simple : 

Wan  T.  Caim,  10  B.  &  Cr.  433. 
But  that  is  not  the  present  case.  The  effect  of 
tiarge't  ease  (uii  sujj.)  has  been  misinterpreted. 
It  was  not  a  case  of  a  condition  purporting  to 
defeat  a  previous  estate.  It  was  in  fact  a  case  of 
contingent  remainder.    It  was  well  stated  in 

Xaudlehawn  t.  MacioneU,  18  Amer.  Bep.  61,  80. 
See  also 

Feame   Contkgent  Bemaindera,  edit.  1844,  p.  5, 

p.2S6j 
Sbeppard'a  Toncbatone,  p.  129 ; 
Jarman  on  Willa,  c.  27,  ii. ; 
Davidson's  Convejanoing  Precedents,  Settlements, 

vol.  3,  i.  p.  Ill,  note,  edit.  1873. 

If  a  restraint  extending  to  the  whole  life  of  the 
owner  is  bad,  a  restraint  extending  over  the 
life  of  another  person  must  equally  be  invalid.  A 
condition  not  to  alienate,  except  to  one  person,  is 
invalid  : 

Muschwmp  V.  Bluet,  Sir  J.  Bridgman,  137. 
[Peabson,  J. — Can  Mixscluxm^  v.  Bhiet  stand  with 
Doe  V.  Pearson,  6  East,  173  i*]  Doe  v.  Pearson  is 
not  this  case.  The  condition  there  was  against 
alienation,  except  to  a  particular  class;  here  it 
refers  to  a  particular  person.  That  decision  is  not 
to  be  treated  as  an  authority  in  favour  of  the 
general  validity  of  the  condition.  Lord  Eomilly, 
M.B.  held  that  a  devisee  in  fee  could  not  be 
restrained  from  alienating  except  to  one  of  his 
brothers : 

Atlwater  v.  AUtoater,  18  Beav.  830. 
See  also 
.     BiUing  T.  Wtlch,  6  Ip.  B^.  Com.  Law,  88, 102. 


The  dicta  of  Jessel,  M.B.  in  Ee  Madeay  (ubi  sup.y 
are  in  favour  of  the  defendant's  contention. 
Moreover  it  should  be  noted  that  in  that  case  no 
arguments  ware  in  fact  addressed  to  the  court. 
The  question  was  simply  submitted.  The  con- 
dition is  void  also  upon  the  ground  of  uncertainty. 
A  condition  divesting  an  estate  must  be  constmed 
very  strictly,  and  mast  be  ascertainable  from  the 
beginning : 

Clavering  r.  Slliten,  3  Dr.  451 ;  7  H.  of  L.  Cae.  707. 

The  word  "  desire  "  is  an  uncertain  term.  TTie 
defendant's  desires  arc  not  to  be  ascertained : 

Re  Exmouih ;  Ezmouth  v.  Praed,  43  L.  T.  Bep.  N.  S. 
422 ;  23  Ch.  DiT.  158. 

No  case  can  be  produced  in  which -a  condition  of 
defeasance  attached  to  an  estate  in  fee  simple  has 
been  held  to  be  good,  nor  where  an  owner  in  fee 
simple  in  possession  has  been  restrained  from 
selbn^.  The  condition  here  against  selling  is 
practically  a  condition  that  if  the  feoffee  sells  he 
shall  pay  a  fine  to  the  nominee  of  the  feoffee. 
There  is  no  gift  over,  and  on  that  ground  alone  the 
condition  is  inoperative.  The  estate  of  the  defen- 
dant ia  unfettered  : 

Hood  V.  Oglander,  34  Bear.  513 ;  12  L.  T.  Bep.  N.  S. 
626. 

The  tenant  in  fee,  being  also  the  heir-at-law,-ia  the 
only  person  who  could  take  advantage  of  the  con- 
dition if  it  were  operative  to  effect  a  defeasance 
of  the  estate  devised. 

Barber,  Q.C.  in  reply. 

After  the  arguments  had  been  closed  PeaBsox,  J. 
drew  the  attention  of  counsel  to  a  case  of  Spittle 
V.  Davis  (2  Leon.  28),  but  no  comments  were 
addressed  to  the  court  upon  it. 

Pearson,  J. — In  this  case  Mr.  Jeremiah  Barch 
Bosher,  by  his  will  dated  the  26th  Nov.  1872, 
devised  as  follows :  [Beads  it.]  That  is  the 
whole  of  the  devise  which  relates  to  the 
matter,  in  dispute  in  this  case.  It  appears  by 
that  devise  that  there  is  a  devise  in  fee  simple  of 
this  Welsh  property  to  the  son,  which  is  closed 
with  two  conditions,  one  with  regard  to  seLUng, 
and  the  other  with  regard  to  leasing.  I  will  deal 
first  of  all  with  the  condition  which  relates  to 
the  selling.  The  question  before  me  is,  whether 
or  not,  there  being  an  absolute  devise  in  fee 
sintple,  those  conditions  are  or  are  not  invalid. 
It  will,  I  hope,  shorten  the  observations  that  I 
have  to  make  if  I  first  state  the  manner  in 
.which  I  interpret  this  condition  against  selling, 
and  also  deal  with  the  only  point  upon  which  £ 
intend  to  offer  any  opinion,  and  upon  which  I 
intend  to  decide  this  case.  The  restriction  apon 
se]Iin|;  is  this,  that  if  the  son,  or  any  person 
claimmg  through  or  under  him,  is  minded  to 
sell  during  the  lifetime  of  the  testator's  widov, 
the  estates  so  intended  to  lie  sold,  whether  the 
whole  of  the  estates  or  a  part,  must  be  offered  to 
the  widow  at  the  price  of  SOOOf.,  or  at  a  pro- 
portionate price  in  case  the  whole  is  not  sold. 
By  the  terms  of  the  special  case  it  ia  agreed 
that  the  value  of  the  estate  at  the  death  of  the 
testator  was  15,0002.  It  is  therefore,  in  effect,  a 
condition  that,  if  the  son  desires  to  sell,  he  shall 
offer  to  the  widow  the  estates  for  sale,  and  that 
she  is  to  be  at  liberty  to  buy  them  at  one-fifth  of 
their  value.  I  consider  that  (and  I  mean  to 
decide  the  case  upon  that  conclusion)  as  an' 
absolute  restraint  againat  sale^  during  the  liie  of 
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the  widow.    I  mean  to  treat  it  as  if  it  had  been, 
"  Daring  the  life  of  the  widow  you  shall  not  sell," 
and  for  this  reason,  because  to  compel  him,  if  he 
doee  sell,  to  sell  at  one-fifth  of  the  yalne,  and  to 
throw  away  four-fifths  of   the  estate,  is  to  my 
mind  equivalent  to  a  restraint  upon  selling  at 
all,  and  I  do  not  think  I  am  wrong  in   that ;  or 
even  that  there  is  a  want  of  authority  for  it,  for 
in   Sheppard's  Touchstone,  at  p.  130,  there  is 
a  reference  to  Bragg  and  Tanner's  ease,  which  is 
thus  referred  to;  "And  in  Pasc.  19,  Jac.  B.  B. 
it  was  held  by  Justices  Doderidge  and  Chamberlain 
that  if  a  feoffment  be  on  a  condition  that  if  the 
feoffee  alien  he  shall  pay  lOi.  to  the  feoffor,  that 
this  is  a  good  condition;  but  Chief  Justice  and 
Justice  Houghton  held  the  contrary,  for  then  this 
shall  be  a  circumvention  of  the  law."    And  in  the 
Irish  case  of   BiUing  v.  Welch  (iihi  sup.)  which 
Mr.  Cookson  referred  to,  that  case  is  referred  to 
in  this  wa^  (it  was  the  judgment  of  the  Queen's 
Bench  delivered  by  O'Brien,  J.) :    "  The  author 
then  refers  to  a  case  in  which  Doderidge   and 
Chamberlain,  JJ.  held  that  if  a  feoffment  be  on 
condition  that  if  the  feoffee  alien  he  shall  pay  101. 
to  the  feoffor,  the  condition  would  be  good,  but  in 
-which  case  the  Chief  Justice  and  Houghton,  J. 
held    the    contrary,  on    the   ground    that    this 
voold    be   'a  circumvention    of    the    law.'     In 
oar  opinion   the   ralincr   of    the    Chief    Justice 
•nd    Houghton,    J.    was   the    correct    one.     If 
a  covenant   be  held  good  which   in   the   event 
of  »  grantee  in  fee  simple  aliening  the  land  merely 
imposes  a  fine  upon  him  (or  an  additional  rent 
upon  the  lands  as   in  the   case  before  us),  the 
general  rule  might  be  evaded,  and  the  principles 
of  it  violated,  by  fixing  such  an  amount  of  fine  or 
additional  rent  as  would  effectually  prohibit  the 
alienation,  which  would  clearly  be  '  a  circumven- 
tion of  the  law.' "    To  my  mind,  to  compel  the 
son  in  this  case  to  sell,  if  he  chose  to  sell  at  one- 
fifth  of  its  value,  was  really  prohibiting  aliena-  ' 
tion  absiilntely  during  the  widow's  lifetime.    The 
question  then  which  I  have  to  determine  is  this,  is 
it  or  is  it  not  the  law  that,  after  a  devise  annexed  to 
a  devise  of  a  fee  simple  j^ou  may  add  a  condition 
that  during  a  limited  period  the  devisee  shaU  not 
sell.    Now,  in  order  co  determine  this  case,  we 
mast  begin  with  and  go  back  to  that  which  to  a 
great  extent  ia  the  fountain-head  of  the  English 
law,  I  mean  Coke  upon  Littleton.    In  the  360th 
section  it  states  this .-  "  Also  if  a  feoffment  be 
made  apon  this  condition,  that  the  feoffee  shall 
not  alien  the  land  to  any,  this  condition  is  void, 
because  when  a  man  is  iufeoffed  of  lands  or  tene- 
ments (fur  ces  qtie  qiiant    home  est  enfeoffee  de 
terrea  ou  tenements)  he  hath  power  to  alien  them 
to  any  person  by  the  law.     For  if  such  a  condition 
should  be  good,  then  the  condition  should  oust 
him  of  all  the  power  which  the  law  gives  him, 
which  should  be  against   reason,  and  therefore 
Boch  a  condition  is  void."    And  in  a  note  by  Mr. 
Charles   Butler  to  sect.  362   he   says   this:  "A 
power  of  suffering  a  common  recovery,  and   of 
levying  a  fine  within  the  statutes  of  4  Hen.  7, 
and  32  Hen.  8,  is  so  inseparably  inherent  to  the 
estate  of  a  tenant  in  tail,  that  any  condition  or 
proviso  restraining  or  prohibiting  it  is  held  to  be 
repugnant  to  the  nature  of  the  estate  and  there- 
fore void.    But  it  does  not  vitiate  the  grant  of  the 
estate  tail  to  which  it  is  annexed  because  (to  use 
an    expression    of     Lord    Hobart)    a    condition 
annezM  to  an  estate  is  a  divided  clause  from  the 


grant,  and  therefore  cannot  frustrate  the  grant 
preceding  it,  neither  in  anything  expressed,  nor 
m  anythmg  implied,  which  is  of  its  nature  inci- 
dent to  and  inseparable  from  Uie  thing  granted." 
I  conceive,  therefore,  that  Mi*.  Charles  Butler, 
according  to  that,  must  have  said  that  the  power 
of  sale  is  a  thing  incident  to  and  inseparable  from 
an  estate  in  fee  simple,  and  therefore  that  the 
condition  against  sellmg  is  absolutely  void.  But 
if  I  go  to  Lord  Coke's  observations  in  Mary 
Portington's  case  (10  Coke  Hep.  307),  and  apply 
them  here,  I  think  it   will  make  the  case  still 

glainer.     I  am  quoting  from  10  Coke's  Beports, 
B  b :  "  And  it  was  well  observed  in  this  case,  that 
to  an  estate  tail  there  are  three  manner  of  incir 
dents ;  some  by  the  common  law,  others  by  Act 
of  Parliament,  and    some   by  custom.    By  the 
common  law  such  as  are  not  restrained  by  the 
statute,  and  cannot  be  restrained  by  any  condi- 
tion, as  dower  and  tenancy  by  the  curtesy  after 
issue,  are  incident  to  an  estate  tail,  and  cannot  be 
restrained  by  condition.     Also  the  estate  of  him, 
and  of  tenant  in  tail  after  possibility,  are  dis- 
punishable of  waste,  so  a  collateral  warranty  is  a 
bar  to  an  estate  tail,  add  a  common  recovery  also, 
and  none  of  these  can  be  restrained  by  any  condi- 
tion or  limitation.    By  statute  law,  as  to  make 
leases  by  the  statute  of  32  Hen.  8,  c.  28,  and  to 
levy  a  fine  by  the  statute  of  4  Hen.  7,  c.  24,  and 
32  Hen.  8,  c.  36,  to  bar  issues,  and  none  of  these 
which  are  incidents  to  his  estate  by  Act  of  Parlia- 
ment may  be  restrained  by  condition ;  for  when  a 
man  makes  a  gift  in  tail,  he  tacitc  gives  these 
incidents  to  it ;  and  therefore  to  restrain  them  by 
condition  or  limitation  would  be  repugnant.     For 
suppose  that  a  man  makes  a  gift  m  taU,  and 
f urtner  grants  that  he  may  make  leasee  tor  years 
or  lives  according  to  the  said  Act;  or  to  levy  a 
fine  with  proclamations  according  to  the  Acts  in 
such  case  to  bar  his  issues  ;  provided  always  that 
ho  shall  not  make  leases,  or  levy  a  fine ;  none  will 
deny  but  such  provision  would  be  repugnant ;  and 
by  consequence  in  the  other  case  such  incidents 
are  tacitly  implied,  for  Esopressio  eorum  qwe  taeUh 
insunt  nihil  operatur."    And  so  when  you  come  to 
a  devise  in  fee  simple,  if  I  may  translate  it  accord- 
ing to  this  instance  of  Lord  Coke's,  "  I  devise  to 
A.  B.  and  his  heirs  Blackacre  in  fee  simple,  and 
I  give  him  power  to  mortgage,  lease,  and  sell  the 
estate  or  any  part  or  parts  thereof  from  time  to 
time,  and  at  ail  times  or  any  time,  in  any  market, 
to  any  person  or  persons,  upon  such  conditions  or 
terms  as  he  shall  from  time  to  time  in  his  own  abso- 
lute will  and  pleasure  determine,  provided  alwaya 
that   he   shall  not  sell  during  the  life  of  A.  B. 
either  in  his  own   life  or  of  C.  D.'s."    I  think 
everybody  would   say,  when  you  wrote  it  out  in 
full  in  that  way,  the  condition  is  repug^nant  to  the 
grant  which  has  been  made  before,  and  of  course, 
if  the  matter  had  stopped  there,  there  would  have 
been   no   difficulty  whatever  in  this  case.    The 
question  which  would  have  had  to  be  determined 
would  be  simply  the  question  whether  the  condi- 
tion was  in  whole  or  in  part  repugnant  to  the 
gift  to  which  it  was  annexed,  and  if  so  it  would 
necessarily  be  void.    But  it  is  impossible  to  shut 
one's  eyes  to  the  fact  that  some  exceptions  at  all 
events  nave  been  made  to  this  general  law.    The 
general  law  seems  to  me  to  stand  upon  principles 
about  which  there  can  be  no  doubt,  and  which  are 
easily  intelligible.    Bat  in  the  very  next  section  to 
that  which  I  hare  read,  namely,  secbr^l,  thereiia 
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this,  "  Bat  if  the  condition  be  such  that  the  feoffee 
shall  not  alien  to  such  a  one,  naming  his  name,  or 
to  any  of  his  heirs,  or  of  the  issues  of  such  a  one, 
Ac.,  or  the  like,  which  conditions  do  not  take 
away  all  power  of  alienation  from  the  feoffee,  Ac, 
then  such  condition  is  g;ood."  I  confess  I  am 
absolutely  at  a  loss  to  understand  how  that 
exception  arose,  because  plainly  this  exception  is 
just  as  much  within  the  terms  of  the  repugnancy 
to  the  condition  as  anv  other  exception  would  be, 
for  the  power  given  that  he  shall  lie  at  liberty  to 
alienate  to  any  person  or  pei-sons  whom  he  pleases 
includes  a  liberty  to  alien  to  I.  S.  if  he 
likes.  It  seems  to  roe  that  unintentionally 
and  imwittingly  another  principle  has  been 
introduced  here,  forgetting  entirely  that  the 
question  whether  the  condition  was  good  or  bad 
could  be  determined  in  the  former  case  by  its 
repugnancy  to  the  gift,  and  that  the  question  of 
policy  has  been  allowed  to  intervene  here,  omitting 
altogether  all  considerations  of  repug^nancy,  just 
as  s  general  restraint  against  marriage  was  always 
held  to  be  bad,  but  a  restraint  against  marriage 
with  one  ^rticnlar  indiyidual  was  held  to  be 
good.  So  in  the  same  way,  although  restraint  of 
alienation  in  general  was  decided  to  have  been 
bod,  it  seems  to  me  to  have  been  thought  that 
the  restraint  of  alienation  to  one  individual  or  his 
issue  was  not  bad.  I  confess  I  wish  the  law  had 
been  allowed  to  stand  on  the  simple  question  of 
repugnancy,  because  then  there  would  have  been 
no  uncertainty  and  no  confusioa.  In  Sir  J. 
Bridgman's  lUports  (which  I  have  not  now  got 
in  court)  there  was  a  case,  which  was,  I  think, 
cited  to  me  during  the  argument,  of  Musehamp  y. 
Bluet  (ubi  sup.),  in  which  the  converse  of  this  was 
tried ;  that  is  to  say,  a  condition  that  you  should 
alien  only  to  one  individual  named,  and  that  was 
held  to  be  bad.  But  it  is  impossible  not  to  see  that, 
although  that  was  held  to  be  bad,  the  principle 
upon  which  that  was  held  to  be  bad  has  certainly 
been  departed  from  in  later  times,  and  of  course 
I  refer  to  those  cases  which  had  been  decided  up 
to  the  later  case  before  the  Master  of  the  Bolls, 
Se  Madeay  (uii  sup.).  Of  the  older  cases  there 
are  two,  namely,  Daniel  v.  Xlhley  (Sir  W.  Jones, 
137;  Nov,  80;  Latch.  9,  39,  134),  and  Doe  v. 
Pearton  (6,  East,  173).  Those  cases  were  succeeded 
by  a  case  before  Lord  Bomilly  of  Atttaaler  v. 
AUwaier  (uW  sup.),  and  finally  followed  by  the 
case  before  the  late  Master  of  the  Bolls,  which 
I  have  just  mentioned,  Me  Madeay,  upon  which 
I  shall  nave  to  make  some  observations.  They 
do  not  actually  meet  this  particular  case,  because 
they  were  cases  of  restramt  of  alienation,  not  for 
a  limited  time  as  this  is,  but  restraints  of  aliena- 
tion to  the  world  in  general,  and  the  question 
was  whether  or  not  the  alienation  to  a  certain 
class  of  individuals  was  sufficient,  and  sufficient 
to  take  the  case  out  of  the  rule  as  being  repug- 
nant to  the  ^ft.  Now,  in  the  case  of  Daniel  t. 
Ubl^  the  devise  was  this  :  "  I  give  and  bequeath 
to  Agnes  my  wife  my  house,  &c.,  to  dispose  of  at 
her  will  and  pleasure,  and  to  give  fo  such  of  my 
sons  as  she  thinks  best."  It  appears  that  Sir  W. 
Jones  thought  that  the  wife  had  an  estate  for  life 
with  power  to  dispose  of  it  as  she  pleased  at  her 
pleasure  during  her  life,  and  a  power  to  give  the 
reversion  to  anyone  of  her  sons  as  she  chose.  If 
•  really  and  truly  that  is  a  correct  translation  of 
this  devise,  that  she  took  merely  an  estate  for  life, 
and  a  power  simply  to  devise  her  estate  to  one  of 


her  sons,  I  need  not  say  that  Danid  t.  VUev 
would  not  touch  the  present  question  at  all,  and  I 
cannot  help  thinking,  if  that  case  were  to  be 
decided  in  the  present  day,  that  that  opinion  which 
is  expressed  by  Doderidge,  J.  would  be  held  to  be 
substantially  right ;  but  it  is  impossible  to  ignore 
the  fact  that  judges  hare  taken  different  views. 
I  will  now  r«id  from  the  judgment  of  the  late 
Master  of  the  Bolls  in  Be  Madeay,  because  it  is 
sufficient  for  me  to  refer  to  what  he  quotes 
there  from  these  cases.  He  cites  Lord  KUen- 
borough  in  Doe  v.  Pearson,  and  Lord  Ellen- 
borough  there  says :  "  For  according  to  the 
case  of  Daniel  v.  Ubl^,  though  the  judges 
did  not  agree  as  to  the  ef^t  of  a  devise,  and  so 
forth,  yet  in  that  case  it  was  not  doubted  but  that 
she  might  have  had  given  her  a  fee  simple 
conditional  to  convey  it  to  any  of  the  sons  of 
the  devisor,  and  if  she  did  not,  the  heir  might 
enter  for  the  condition  broken."  Now,  that  is  a 
stronger  case  still,  because,  as  Lord  Ellenborongh 
and  the  other  judges  of  the  Queen's  Bench  read 
Danid  v.  Uhley,  all  the  judges  agreed  in  the  time 
of  Sir  W.  Jones  that  it  was  good  to  give  a  woman 
a  fee  simple  Trith  a  condition  to  convey  it  to  one 
of  the  sons  of  the  devisor;  that  is,  she  could  not 
convey  it  to  anybody  else — ^it  was  limited.  There 
Doderidge,  J.  said, "  He  conceived  she  had  the 
fee  with  condition  that  if  she  did  alien,  that  then 
she  could  alien  to  one  of  the  children,"  which  is 
a  very  limited  class ;  and  he  finally  concluded  t^ 
saying  that  "  her  estate  was  in  fee  simple,  with  a 
liberty  to  alienate  it  if  she  would,  bat  with  a 
condition  that  if  she  did  alienate,  then  she  shonld 
alienate  to  one  of  her  sons. '  With  all  respect  to 
the  memory  of  Doderidge,  J.,  I  think  that  sentence 
shows  that  the  two  parts  are  about  as  repugnant 
as  any  two  parts  could  well  be.  He  first  says  that 
the  estate  was  in  fee,  with  liberty  to  her  to 
alienate  if  she  would,  and  then  it  foUows  on,  "  but 
with  a  condition  that  if  she  did  alienate,  then  she 
should  alienate  to  one  of  her  sons."  How  the  two 
could  coalesce  together  I  honestly  say  I  cannot 
understand.  Then  Sir  George  Jessel  first  says : 
"  In  the  case  of  Doe  v.  Pearson,  the  gift  was  a  gift 
in  fee  upon  this  special  proviso  and  condition, 
'That  in  case  my  said  daughters,  Ann  and 
Hannah  GoUett,  or  either  of  tl»sm,  shall  have  no 
lawful  issue,  that  then  and  in  such  case  they  and 
she  having  no  lawful  issue  as  aforesaid  shall  have 
no  power  to  dispose  of  her  share  in  the  said 
estates  as  above  given  to  them,  except  to  her  sister 
or  sisters,  or  to  their  children.' "  Then  he  says : 
"  Now,  it  is  to  be  observed  that  the  number  of 
alienees  possible  in  that  case  was  smaller  than 
the  number  in  this  case ;  there  it  was  limited  to 
'  her  sister  or  sisters,  or  their  children.* "  Then  he 
says :  "  So  that  the  power  of  alienation  was  very 
much  more  restricted  in  Doe  v.  Pearson  than  it  is 
in  the  case  before  me.  But  the  full  court  there 
held,  after  a  long  and  elaborate  argument,  Lord 
EUenborough  giving  judgment,  and  going  into 
the  authorities  very  carefully,  that  the  condition 
was  good.  The  case  of  Daniel  v.  VWei/  is  also 
stronger  than  the  present.  In  the  first  place,  it 
was  a  prohibition,  not  merely  against  selling,  but 
against  all  alienation ;  and  in  the  next  p]a<»,  the 
class  was  limited  to  one  of  the  sons  of  the  devisor ; 
but  yet  the  judges  gave  an  opinion  that  it  would 
be  g^ood,  and  following  that  old  authority.  Lord 
EUenbcrongh  and  the  judges  of  the  Queen's 
i  Bench    in  Doe    v.    Pearson,  in  the   year    1805, 
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held  that  the  condition  was  valid."  I  aBk 
myself,  and  with  all  respect,  I  hope,  to  the  learned 
judges  who  decided  those  cases,  what  was  the 
principle  upon  which  they  decided  them,  and 
how  by  any  poBsibility  tliat  principle  is  to  be 
applied  to  cases  for  the  future.  In  Daniel 
V.  Ubley  the  devisee  was  to  alienate  to 
one  of  her  sons.  In  Doe  t.  Pearson  the 
alienation  was  limited  to  a  sister  or  sisters 
or  their  children.  What  am  I  to  say  is  the 
principle?  Am  I  to  say  that  tbere  may  be  a 
condition  that  if  you  alienate  you  must  alienate 
to  a  member  of  your  family ;  or  am  I  to  say  that 
you  must  look  to  the  number  of  individuals  to 
whom  you  may  alienate ;  or,  when  I  have  got  a 
number  of  individuals,  not  knowing  at  the 
moment  what  that  number  may  be,  am  I  to 
inquire  whether  they  are  able  or  likely  to  be 
willing  to  purchase  the  property  to  which  the 
condition  is  attached  P  If  they  are  able  and 
willing  to  purchase  the  property,  am  I  to  say 
that  the  condition  is  good,  and  if  they  are  from 
their  poverty  unable,  or  if  they  are  from  their 
circnmstances  unwilling,  am  I  to  say  that  that 
condition  is  bad  P  I  can  only  say  that  the  adop- 
tion of  any  such  rule  as  that  would,  as  it  seems 
to  me,  produce  the  greatest  uncertainty  and  con- 
fusion, and  in  fact  it  is  laying  down  a  rule 
wUch  is  absolutely  impossible  for  any  judge  to 
amly  to  a  case  which  may  come  before  him, 
unless  that  case  is  absolutely  identical  with  the 
case  which  had  been  previously  decided.  Now, 
in  Attwafer  y.  Attwater  there  is  no  doubt  that 
Lord  Romilly  challenged  the  decision  in  Doe  v. 
Peanon.  In  JSe  MacUay  the  late  Master  of  the 
fioUs  thought  that,  inasmuch  as  Doe  ▼.  Pearton 
was  decided  in  the  year  1805,  it  was  too  late  to 
find  then  against  the  decision  in  that  case,  and 
having  in  the  case  of  Attwater  v.  Attwater  a 
devise  which  was  very  nearly  similar  to  the 
devise  in  Doe  v.  Peareon,  he  followed  what  he 
conceived  to  be  the  rule  in  Doe  v.  Peanon,  and 
decided  that  the  condition  in  Be  Macleay  was  a 
good  and  valid  condition.  If  there  were  nothing 
ebe  in  the  case  of  Be  Macleay,  I  do  not  think  1 
need_  have  discussed  it  any  further,  because  the 
condition  which  I  have  now  to  deal  with  is  not  a 
condition  which  is  to  be  found  in  any  one  of  those 
cases  to  which  I  have  referred.  But  no  doubt 
there  are  some  observations  in  Be  Macleay  which 
were  very  strongly  relied  upon  (and  very  properly 
relied  upon,  because  the  authority  of  Sir  George 
Jessel  IS  very  great),  which  I  cannot  possibly 
i^ore,  and  to  which  I  feel  bound  to  take  excep- 
tion, for  I  cannot  agree  with  the  propositions 
which  I  find  in  his  judgment,  and  upon  which 
Mr.  Barber  very  properly  relied  in  support  of 
the  validity  of  this  condition.  After  citing  the 
section  from  Coke  upon  Littleton  to  which  I 
first  referred,  and  also  referring  to  the  case  of 
Mutckamp  V.  Bluet,  Sir  George  Jessel  says  this 
(p.  189) :  "  So  that,  according  to  the  old  books — 
Sheppard's  Touchstone  being  to  the  same  effect 
—the  test  is  whether  the  condition  takes  awaj 
the  whole  power  of  alienation  substantially ;  it  is 
a  question  of  substance,  and  not  of  mere  form." 
I  apprehend  from  that  that  the  meaning  of  the 
Word  "  substantially  "  is  this.  Does  the  condition 
really  deprive  the  devisee  of  the  power  of  alien- 
ating, or  does  it  only  so  restrain  it  that  in  effect 
ho  still  has  the  ppwer  of  alienation?  If  the 
wtter,  it  is  good.    iBut  he  goes  on  thus :  "  Now, 


you  may  restrict  alienation  in  many  ways.  Tou 
may  restrict  alienation  by  prohibiting  a  particular 
class  of  alienation,  or  you  may  restrict  alienation 
by  prohibiting  it  to  a  particular  class  of  indivi- 
duals, or  you  may  restrict  alienation  by  restrict- 
ing to  a  partirnlar  time.  In  all  those  ways  you 
may  limit  it,  and  it  appears  .to  me  that  in  two 
ways,  at  all  events,  this  conditio9  is  limited. 
First,  it  is  limited  as  to  the  mode  of  alienation, 
because  the  only  prohibition  is  against  selling. 
There  are  various  modes  of  alienation  besides 
sale ;  a  person  may  lease,  or  he  may  mortgage,  or 
he  may  settle  ;  therefore  it  is  a  mei>e  limited 
restriction  on  alienation  in  that  way.  Then, 
again,  it  is  limited  as  regards  class  ;  he  is  never 
to  sell  it  out  of  the  family,  but  he  may  sell  it  to 
any  one  member  of  the  family.  It  is  not,  therefore, 
limited  in  the  sense  of  there  being  only  one  person 
to  buy ;  the  will  shows  that  there  were  a  great 
many  members  of  the  family  when  the  testatrix 
made  her  will — a  great  many  are  named  in  it. 
Therefore,  you  have  a  class  which  probably  was 
large,  and  certainly  was  not  small.  Then  it  is 
not,  strictly  speaking,  limited  as  to  time  except 
in  this  way,  that  it  is  limited  to  the  life  of  the 
first  tenant  iu  tail.  Of,  course,  if  nnlimited 
as  to  time,  it  would  be '  void  for  remoteness 
under  another  rule.  So  that  this  is  strictly 
a  limited  restraint  on  alienation,  and  nnless 
Coke  upon  Littleton  has  been  overruled,  or 
is  not  good  law,  this  is  a  good  condition."  With 
all  deference  to  Sir  George  Jessel,  I  do  not  find 
that  in  Coke  upon  Littleton  which  he  seems 
to  have  found  there,  and  I  must  say  this,  that 
when  you  refer  to  Coke  upon  Littleton,  with  all 
deference  to  that  learned  judge,  one  must  bear  in 
mind  that  he  was  not  always  consistent  with- 
himself.  I  find  for  instance  this  (I  am  qnoting 
now  from  Coke  upon  Littleton,  223  b) :  "  And  yet 
if  a  man  make  a  g^ft  in  tail,  upon  condition  that 
he  shall  not  make  a  lease  for  nis  own  life,  albeit 
the  state  is  lawful,  yet  the  condition  isgood, 
because  the  reversion  is  in  the  donor."  When  I 
turn  to  Sir  Anthony  Mildmay's  ease,  which  I  read 
in  6  Coke's  Keports,  43  a,  I  find  this :  "  So  if  a 
man  makes  a  gift  in  tail,  on  condition  that  he 
shall  not  make  a  lease  for  his  own  life,  it  is  void 
and  repugnant."  I  find  also  this  in  the  same 
passage  of  Coke  upon  Littleton  to  which  I 
referred  just  now  (22o  b) :  "  If  a  man  make  a  gift 
in  tail  upon  condition  that  he  shall  not  make  a 
lease  for  three  lives  or  twenty-one  years,  accord* 
ing  to  the  statute  32  Hen.  8,  the  condition  is 
good,  for  the  statute  doth  give  him  power  to  make 
such  leases  which  may  be  restrainea  by  condition, 
and  by  his  own  agreement ;  for  this  power  is  not 
incident  to  the  estate,  but  g^ven  to  him  colla- 
terally by  the  Act,  according  to  that  rule  of  law, 
Qwilihet  potest  renuneuire  juri  pro  se  introdttelo. 
In  the  passage  which  I  have  already  read  in  Mary 
Portinglon'a  case,  there  is  this,  p.  314:  " For  suppose 
that  a  man  makes  a  gift  in  tail,  and  further 
grants  that  he  may  maice  leases  for  years  or  lives 
according  to  the  said  Act,  or  to  levy  a  fine  with 
proclamations  according  to  the  Acts  in  such  case 
to  bar  his  issues,  provided  always  that  he  shall 
not  make  leases,  or  levy  a  fine,  none  will  deny  but 
such  provision  would  be  repugnant ;  and  by  conse- 
quence iu  the  other  case,  when  such  incidents  are 
tacitly  implied;"  that  is,  whether  they  are 
mentioned  or  not  you  cannot  make  a  condition  of 
that    kind.    I  think  Lord  Coke    must  be  read 
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•with  a  certain  degree  of  caution,  and  I  may  say 
that  any  perBoil  who  will  take   the  trouble  to 
re«vd  two  or  three  passages  in  Sheppard's  Touch- 
stone wall  find   that  the    learned  professors    of 
the  law  are  perpetnally  at  loggerheads  as  to  what 
is  a  good  condition  and  what  is  a  bad  condition, 
and  the  reason  is  this,  because  they  have  departed 
from  the  first  principle  which  was  laid  down,  that, 
a  condition  which  is  repugnant  to  a  gift  is  a  void 
condition,  and  when  yon  come  to  refer  to  the 
exceptions,  the  exceptions  are  made  without  any 
principle  at  all,  and  it  is  perfectly  impossible  to 
say,  tnerefore,  by  any  rule,  what  exceptions  are 
held  to   be  good  and  what  are  held  to  be  biwl. 
Now,  I  should  be  very  sorry  to  do  Sir  Oroorge 
Jesael  an  injnstice,  and  I  must  honestly  f^  that 
my  own  feeling  is  this,  that,  in  attemptmg  to 
criticise    so    able    and    learned  a  jndge    as    he 
was,  I  am  always  afraid  of  falling    into   some 
error  myself,   and  I  am  not  quite  certain  that 
I  understand  correctly  the  extent  to  which  he 
meant  these  passages  to  go.    If  he  meant  to  say 
this,  that  provided  you  give  a  power  to  mortgage 
or  lea^e,  you  may  restrain  the  power  to  sell,  all  I 
can  say  is  this,  that  most  respectfully  I  differ 
from   him,  and  I  cannot  understand   how    Sir 
Greorge  Jessel,  in  this  case,  after  he  had  cited  a 
maxim    from  Coke,  which  I  have  cited,  should 
have    tried    to    lay    down    any    such    doctrine. 
Applying  it  to  this  case,  if  I  am  to  take  it  that  it 
means  that  the  son  is  to  take  this  estate  which 
would  be  worth  15,000J.,  and  although  there  is  a 
restriction  against  selling  the  son  might  imme- 
diately mortgage  it  for  15,000?.,  or  that  althoagh 
there  was  a  restriction  against  selling  he  might 
lease  it  for  999  ye«rs,  then  I  can  only  say  this,  it 
seems  to  me  that  both  those  things  are  hit  by  the 
maxim  which  he  quotes  with  the  greatest  approba- 
tion,   Qitando  aliquid  prohihetur  fieri  ex  directo, 
prohihetur  et  per  ohliquum ;  and   that  a  case  of 
that  kind  would  be  an  infringement  of  any  such 
condition  is  proved,  if   proof  were  wantinsr,  by 
the  case  which  was  so  much  fought  upon  this 
occasion,  the  case  to  which  I  mast    presently 
refer,  Large's  ease  («6i  atip.y,  where  there  being  a 
gift  to  a  son  with  a  condition  annexed  to  it  that 
he  was  not  to  alienate  within  a  particular  time, 
he  having  granted  fonr  leases  for  sixty  years,  to 
begin  one  after  the  other,  it  was  held  that  that  came 
within  the  prohibition.    And  so  in  all  other  cases 
it  seems  to  me  that,  if  yon  are  to  hold  that  the  con- 
dition is  a  prohibition  against  sale  in  the  ordinary 
sense  of  the  word  "  sale,"  but  that  you  may  dis- 
pose of  the  estate  in  any  other  way,  then  the  con- 
dition, to  my  mind,  is  an  absurd  one,  and  being  so 
absurd,  I  am  perfectly  satisfied  that  the  court 
■would  never  allow  advantage  to  be  taken  of  the 
condition  because  in  the  present  year  something 
bad  been  done  in  one  way  which  might  have  been 
done  effectually  in  another  way.    It  still  remains 
to  be  considered  whether  or  not  there  is  any 
limitation  as  to  time,  because,  althoagh  I  have 
dealt  with  these  cases  in  order  to  clear  the  way 
with  regard  to  the  foundation  npon  which  all 
these  exceptions  stAnd,  still,  as  I  hold  that  the 
exceptions   stand    npon    a   principle    absolutely 
removed  from  the  principle  of  repugnancy,  there 
may  yet  exist  an  exception  which  has  been  made 
ana  which  hw  been  determiaed  to  be  a  good 
exception  with  regard  to  the  limitation  of  time. 
Now,  the  authority  cited  for  that  was  Large's  case. 
It  is  to  l>e  fonnd  in  vols.  2  and  3  of  Leonard, 


bat  I  am  about  to  cite  it  from  the  ATnerican 
case  of  lHaudlebaiim  v.  Macdonell  (ubi  tup.), 
to  which  Mr.  Cookson  referred  me,  and  which 
contains  a  very  elaboi-atn  and  able  judgment 
upon  this  part  of  the  case.  The  very  same  point 
arose  before  the  American  court  in  ifaudletKmtn 
V.  MacBoneU  as  arises  in  this  case.  It  cites 
Large's  case,  and  I  will  take  the  statement  from 
the  American  report  as  lieing  that  given  in 
3  Leonard,  182 :  "  A.  seised  of  lands  in  fee  devised 
the  same  to  his  wife  till  William  his  younger  soa 
should  come  to  the  age  of  twenty-two  yearn,  the 
remainder,  when  the  said  William  shoold  come  to 
such  age,  of  his  lands  in  D.  to  his  two  sons 
Alexander  and  John,  the  remainder  cf  his  lands  in 
C.  to  two  other  of  his  sons,  npon  condition  quod 
»i  allqnls  dictomm  filiartim  stiorum  eireumtbit 
vendere  ferram  suam  before  his  said  son  William 
should  attain  his  said  age  of  twenty-two  years,  in 
perpetuuvi  pcrderet  earn. '  It  seems  to  have  been 
neld  by  the  text  writers  that  this  therefore  wbb  a 
condition  attached  to  a  devise  not  to  sell  within  a 
limited  time,  and  that  that  condition  was  good, 
because  it  was  held  in  this  case  that  one  of  the 
sons  who  had  gone  about  to  grant  leases  for  terms 
of  sixty  years  in  succession  had  broken  the  condi- 
tion, and  that  the  breach  of  the  condition  might 
be  taken  advantage  of.  But  what  the  jadge 
points  ont  here  is,  I  think,  perfectly  accnnfte 
when  you  come  to  look  at  this  case ;  there  was  no 
devise  of  the  fee  simple  or  anything  of  that 
kind.  There  was  a  contingent  remainder  limited 
to  the  son  upon  condition  that  before  he  came 
into  possession,  that  is  to  say,  before  the  son 
attained  twenty-two  years,  he  should  not  aelL 
That  being  so,  the  son  having  sold  before  that- 
time,  it  was  held  that  he  coiud  not  come  and 
qualify  himself  to  take,  under  the  contingent 
remainder,  and  that  the  contingent  remainder 
therefore  failed  altogether,  and  the  estate  passed 
away  from  him.  !Now,  the  first  citation  of  this 
case  which  deals  with  it  as  if  it  had  been 
said  that  the  limitation  as  to  time  was  gxxid 
in  a  condition  of  this  kind,  is  in  a  note  in  Mr. 
Preston's  edition  of  Sheppard's  Touchstone.  It 
is  not  in  Sheppard's  Touchstone  itself,  and  the 
note  runs  thus  (p.  130)  t  "  And  the  grantee  may 
also  be  restrained  from  alienating  for  a  particnlar 
time  (Large's  case, 2  Leon.  82 ;  3  Leon.  182)."  Then 
Mr.  Preston  adds  this  in  brackets,  "  being  a 
reasonable  time  not  trenching  on  the  law  a^inst 
perpetuities,"  and  the  note  so  inserted  in  Shep- 
pard's Touchstone  has  no  donbt  been  copied  into 
a  good  many  other  books.  But  there  has  been  no 
judicial  decision  upon  it,  and  it  is  a  very  cnrions 
thing  that,  although  Littleton  dates  from  more 
than  400  years  ago,  and  although  Lord  Coke  died 
250  years  ago,  there  is  not  a  single  judicial  decision 
to  be  found  in  the  books  showing  that  this 
limitation  as  to  the  time  is  an  addition  to 
the  condition  which  makes  it  a  valid  condition. 
Now,  I  perfectly  admit  that,  althoagh  there  had 
been  no  judicial  decision,  if  I  could  possibly  find 
that  this  had  been  an  accepted  dictum  of  law,  and 
that  it  was  likely  to  have  entered  into  divers 
contracts  and  dealings  between  man  and  man, 
and  that  by  not  following  it  I  should  be  actoally 
disturbing  anything  which  had  been  done  in  former 
times  over  and  over  again  on  the  faith  of  this 
dictum,  I  should  feel  myself  undoubtedly  boand 
by  it,  and  I  should  decline  to  decide  in  oppoaition 
to  it.    I  hold  most  strongly  that  what  the  present 
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Master  of  the  Rolls  said  in  regard  to  policies  of 
insurance  ought  to  he  applied  to  all  doctrines 
vith  regard  to  oonveyancing.  I  am  quoting  now 
from  a  judgment  of  Brett,  M.B.,  m  Lohre  r. 
AUekiton  (38  L.  T.  Rep.  N.  S.  801 ;  3  Q.  B.  Div. 
558,  561),  It  has  simply  reference  to  policies  of 
marine  insurance,  but  it  may  be  equally  well 
applied  to  all  conveyances,  and  to  all  the  doctrines 
tnat  relate  to  conveyances  at  the  present  day: 
**  The  dispnte  thns  raised  is  one  with  regard  to 
the  mode  of  ascertaining  the  amount  of  a  loss 
tinder  a  policy  in  ordinary  form,  and  of  adjusting 
that  amount  when  ascertained.  Such  disputes 
have  for  a  long  period  been  determined  according 
to  recognised  rules.  As  many  of  the  arguments 
presented  to  us  seemed  to  trench  violently  on 
several  of  those  rules,  it  appears  to  us  advisable 
to  state  our  views  of  the  umding  force  of  those 
mies,  and  the  reasons  why  they  have  a  binding 
and  exclusive  force.  They  are  rules  which  origi- 
nated either  in  decisions  gf  the  courts  upon  the 
construction  or  on  the  mode  of  applying  the 
policy,  or  in  customs  proved  before  the  courts  so 
clearly  or  so  often  as  to  have  been  long  recognised 
by  the  courts  without  further  proof.  Since  those 
decisions  and  the  recognition  of  those  customs, ' 
merchants  and  underwriters  have  for  many  years 
continued  to  enter  into  policies  in  the  same  form. 
Aeoording  to  ordinary  principle,  then,  the  later 
policies  must  be  held  to  have  been  entered  into 
upon  the  basis  of  those  decisions  and  customs. 
If  BO,  the  rules  determined  by  those  decisions  and 
customs  are  part  of  the  contract.  And  though  a 
court  now  might  differ  from  the  correctness  of 
the  rules  as  originally  laid  down,  it  must  yet  now 
act  tipon  those  rules  as  parts  of  the  contract,  or 
as  agreed  modes  of  carrying  it  out."  I  think  it 
would  be  exceedingly  mischievous  to  attempt  to 
alter  any  rule  that  had  been  adopted,  and  had 
been  acquiesced  in  for  more  than  a  century.  But 
in  the  present  case  I  am  bound  to  say  that  I 
Cftnnot  imagine  that  this  rule  has  ever  been 
acted  upon,  because  to  begin  with  it  is  so  vague 
that  I  am  perfectly  certain  there  is  no 
counsel  capable  of  giving  advice  who  would 
advise  him  to  act  upon  this  rule  without  better 
information  than  we  possess  at  present  as  to 
what  the  rule  means.  What  is  the  meaning 
of  "  a  reasonable  time  ?  "  Does  it  really  eltend,  as 
Mr.  Preston  thinks  it  does,  to  a  period  so  long 
that  it  does  not  trench  upon  the  law  against  per- 
petuities P  Does  it  simply  rest  upon  the  life  of 
the  individual  himself,  or  the  life  of  some  other 
person ;  or  is  it  to  be  applied  in  different  cases 
according  to  the  circnmstances  of  each  case  P  Is 
each  judge  before  whom  it  comes  to  decide 
whether  the  time  in  the  particular  condition  is  a 
reasonable  time  or  not ;  or  is  it  to  depend  upon 
some  other  unknown  quantity  which  this  court 
has  yet  to  decide  P  Under  these  circumstances  I 
find  that  the  original  rule  which  says  that  you 
caaoot  annex  to  a  gift  in  fee  simple  a  condition 
which  is  repugnant  to  that  gift,  is  a  plain  and 
intelligible  rule.  So  far  as  I  find  any  exception  to 
that  rule  laid  down  and  judicially  decided  to  be 
an  exception,  I  am  bound  by  that  exception.  But 
I  will  not  add  other  exceptions  to  it  for  which  I 
<wn  find  no  authori^,  and  the  addition  of  which 
to  my  mind  will  add  only  uncertainty  and  con- 
fusion to  the  law  which  we  have  to  administer. 
I  must,  therefore,  as  regards  this  condition,  so  far 
M  it  relates  to  the  question  of  seUing,  declare  that 


the  condition  is  void.  I  come  now  to  deal  with  the 
leasing,  and  as  to  that  there  is  a  power  to  leaso 
with  a  restraint  upon  it  in  this  fantastical  manner, 
that  with  regard  to  portion  of  the  property,  if  the 
devisee  dasires  to  let  it  for  any  period  exceeding 
three  years,  then  he  is  to  lease  it,  if  the  widow 
requires  it,  to  her  for  any  period  exceeding  three 
years  as  she  shall  desire,  at  the  yearly  rent  of  2Sil., 
and  by  the  special  case  it  is  agreed  that  the  real 
leasing  value  was  100?.  Now  1  will  take  in  favour 
of  the  condition  that  that  does  not  enable  the 
widow  to  require  an  indefinite  lease  of  the  house,  I 
mean  a  lease  for  999  years,  or  for  a  long  period, 
but  that  the  utmost  she  could  require  would  be  a 
lease  for  the  period  of  her  own  life.  I  will  take 
that  in  favour  of  the  condition.  I  think,  never- 
theless, the  same  rule  applies  to  this  power  of 
leasing  as  applies  to  the  power  of  sale,  and  for  the 
reasons  before  given,  because  the  power  to  lease  is 
just  as  much  an  incident  to  an  estate  in  fee  simple 
as  a  power  of  sale  is,  and,  inasmuch  as  here  the 
only  restriction  was  that  the  widow  was  to  have 
the  lease  at  one-fourth  of  the  real  rent,  I  think 
that  was  an  absolute  restriction  upon  leasing  for 
more  than  three  years.  It  seems  to  me  that  the 
condition  as  to  leading  the  other  property,  which 
was  practically  the  same  as  this,  is  void  for  the 
same  reason.  I  must  therefore  answer  those  two 
questions,  which  are  the  only  questions  that  are 
before  me,  by  saying  that  both  the  restriction 
upon  the  power  of  selling  and  the  restrictions 
upon  the  power  of  leasing  are  invalid. 

Solicitors  for  the  plaintiff,  B.  J.  Childt,  agent 
for  Sayee  and  Baker,  Abergavenny. 

Solicitors  for  the  defendant,  MarahalU,  agents 
for  Oabh  and  Walford,  Abergavenny. 


QOEEN'S  BENCH  DIVISION. 

Monday,  June  16,  1884. 

(Before  Mathew  and  Dat,  JJ.) 

HUNTXK  V.  JOHNSOK.  (a) 

Elementary  Education  Aett  1870  (33 1-34  Vict.  e.  75) 
and  1876  (39  |-  40  Vid.  e.  "79)— Power  to  impose 
home  leasons — Detention  of  child  at  school  after 
echool  hours. 

The  inaster  of  a  hoard  school  established  under  the 
Elementary  Education  Acts  1870  and  1876  is  not 
authorised  by  those  Acts  in  setting  Ifssons  to  b« 
prejjared  at  home  by  children  attending  such 
school,  and  the  detention  of  a  child  at  school  after 
school  hours  for  not  doing  hom«  lessons  amoumlt 
to  a  criminal  assault. 

This  was  a  case  stated  by  the  justices  of  the 
borough  of  Bradford  under  20  <b  21  Vict.  c.  43, 

1.  The  appellant  was  a  child  ten  years  of  age, 
residing  witn  his  mother,  a  widow,  at  Tyersal  near 
Bradford.  The  respondent  was  head  master  of 
the  mixed  department  of  the  Tyersal  board  school. 

2.  The  said  school  was  one  of  the  schools  of  the 
Bradford  School  Board  formed  under  the  Elemen- 
tary  Education  Act  1870  and  amending  Acts. 
The  appellant  attended  the  mixed  department  of 
the  satd  school. 

3.  On  and  for  some  time  previous  to  the  20th 
Sept.  1883  the  school  hours  of  the  Bradford  School 
Board  open  for  the  instruction  of  children  of  a 
similar  age  to  the  appellant  were  from  9  a.m.  to  12 

(«)  Beiwrtad  bj  DcNLOr  Hill,  Esq.,  Bu7iB«ar«t-I,av. 

Digitized  by  VjOOQIC 


792-VoL  U,,  K.  8.] 


THE  LAW  TIMES. 


[Feb.  7.  van. 


Q.B.  Div.] 


HUXTSK  V.  JOBH8OV. 


[Q3.  DiT. 


noon  and  from  ?  p.m.  to  4.  30  p.m.  daring  five  days 
a  week. 

4.  It  had  been  the  practice,  in  compliance  with 
directions  of  the  said  school  board,  for  some  time 
previous  to  the  said  20th  of  Sept.  1883,  for  the 
teachers  of  the  different  schools  bielonginff  to  the 
board  to  set  or  give  the  children  attending  the 
schools  "  home  lessons ; "  that  is,  scholastic  work, 
exercises,  and  recapitolatorr  lessons,  to  do  at  their 
respective  homes  out  of  and  bejond  the  school 
hours  mentioned  in  the  last  preceding  paragraph. 

5.  Previous  to  the  20th  Sept.  1883  the  motner 
of  the  appellant  forbade  him  to  learn  or  do  home 
lessons,  and  notice  thereof  in  the  following  form 
was  served  on  the  respondent : 

Sir,— I  heg  to  inform  7011  that  I  have  forbidden  my 
rhild  to  io  any  more  home  lenone,  and  oonaeqnently 
reqoeMt  yoa  not  to  eat  any  more  in  fatue.  — Tooxa 
zeapectfnUy,  E.  Hdntxk. 

6.  On  attending  school  on  the  20th  Sept.  1883, 
the  appellant,  in  obedience  to  his  mother's  com- 
mands, had  not  learnt  or  done  the  home  lessons 
given  him  the  previous  day,  and  he  was  kept  in 
and  prevented  from  living  the  school  after  the 
regular  school  hours  for  three-quarters  of  an  honr 
by  the  respondent,  and  made  to  learn  or  do  the 
home  lessons.  He  was  not  kept  in  for  any  other 
reason  or  purpose. 

On  the  26th  Sept.  1883  an  information  was  duly 
laid  on  behalf  of  the  appellant  before  one  of  Her 
Majesty's  justices  of  the  peace  in  and  for  the  said 
borough,  that  the  respondent  on  the  20th  Sept. 
1883  did  within  the  borough  aforesaid  commit  a 
common  assault  on  the  said  Dick  Hunter,  contrary 
to  the  statute  in  that  case  made  and  provided. 

A  summons  was  duly  issued  on  the  ^aid  infor- 
mation, and  the  said  information  was  heard  before 
us,  Thomas  Adam  Watson,  Esq.,  Robert  Kell,  Esq., 
and  Isaac  Smith,  Esq.,  three  of  the  justices  in  and 
for  the  said  borough,  on  the  6th  Oct.  1^^.  Coun- 
sel for  the  appellant  contended  that,  in  face  of  the 
express  notice  and  command  of  the  mother,  the 
giving  and  enforcing  of  "  home  lessons"  to  and 
against  the  appellant  were  illegal,  and  that  a  false 
imprisonment,  and  hence  a  common  assault,  had 
been  committed  on  the  appellant.  The  solicitor 
for  the  respondent  contenaed  that,  assuming  for 
the  sake  of  argument  that  the  respondent  had  no 
legal  power  to  keep  in  the  appellant  for  not 
having  learnt  or  done  "home  lessons,"  yet  no 
assault  punishable  by  the  criminal  law  had  been 
committed. 

.  The  justices  dismissed  the  summons,  holding 
that  no  assault  punishable  by  the  criminal  law 
had  been  committed.  The  case  having  been 
decided  on  this  ground,  the  justices  gave  no 
opinion  or  decision  with  regard  to  the  legality  or 
Otherwise  of  enforcing  "home  lessons." 
'  The  appellant  contended  that  the  justices  shoold 
have  convicted  the  respondent,  but  the  respondent 
contended  that  the  justices  ought  not  iu  the  event 
stated  to  have  convicted  the  respondent  of  an 
assault  punishable  by  the  criminal  law. 

The  question  for  the  court  is :  Had  the  respon- 
dent under  the  facts  stated  any  legal  power  to 
keep  in  the  appellant  for  not  doing  "home 
lessons  P" 

If  the  court  be  of  a  negative  opinion,  then, 
Ought  the  justices  to  have  convicted  the  respon- 
dent for  an  assault  punishable  by  the  criminal  lawP 

If  the  court  be  of  opinion  that  the  justices 
ought  to  have  convicted  the  respondent,  the  case 


is  to  be  remitted  to  us  the  said  justices  that  a 
conviction  may  be  entered. 

Given  under  our  hands  this  22nd  day  of  May 
1884. 

Thouas  a.  Watsos. 

BOBEKT  KbLL. 

I.  Smith. 

By  sect.  74  of  the  Education  Act  1870  ereiy 
school  board  is  empowered  to  make  bye-laws  for 
(infer  alia)  (1)  reqniring  the  parents  of  children 
between  the  ages  of  five  and  thirteen  to  caoae  such 
children  to  attend  school,  and  (2)  for  determii^ing 
the  time  during  which  the  children  are  to  attend 
school.  Certain  immunities  from  attendance  at 
school  are  conferred  upon  children  employed  in 
labonr. 

The  Bradford  School  Board  made  the  following 
bye-law : 

The  time  dmuw  wlueh  every  ehild  sfaall  attend  aehaat 
(hell  be  the  whole  time  for  whioh  ibe  eehool  arlaetad 
■hall  be  open  for  the  instmotion  of  ebildren  of  rimihr 
aire  inclodinr  the  day  fixBd  by  Her  Xajetfy's  laapeetor 
for  hie  aanaal  visit. 

Sidney  Wool/  for  the  appellant. — ^The  question 
here  is,  whether  the  Elementary  Education  Acts, 
or  the  bye-laws  made  under  them,  give  to  schotd 
boards  the  authority  to  impose  upon  children 
home  lessons,  and  to  detain  them  in  schiol  after 
school  hours  if  they  are  not  learnt.  The  74tb 
section  of  the  Elementary  Education  Act  1870 
empowers  the  School  Board  to  make  bye-lawa 
fixing  the  time  during  which  the  children  are  to 
attend  school.  On  reference  to  the  Education  Act 
of  1876  it  is  clear  a  child  can  only  be  made  to 
attend  school  during  the  time  the  school  is  open. 
The  bye-laws  having  determined  the  hours  during 
which  the  Tyersal  board  school  should  be  kept 
open,  the  respondent  clearly  exceeded  his  powers 
in  imposing  nome  lessons  and  in  detaining  the 
appellant  in  school  after  the  school  hours  were 
over.  With  regard  to  the  second  question  put  by 
the  justices,  it  is  contended  that  an  assault  had 
been  committed  by  the  respondent.  An  asBa.nlt 
is  defined  in  Stephen's  Digest  of  the  Criminal 
Law,  p.  162,  as  "  the  act  of  depriving  another  of 
his  liberty  without  the  consent  of  the  person 
assaulted,  or  with  such  consent  if  it  is  obtained  Ijy 
fraud."    He  also  referred  to 

1  Bassell  on  Crimes,  5th  ed.  p.  60 ;  and 
Bird,  r.  Jonm,  7  Q.  B.  Bep.  748. 

The  order  imposing  the  home  lessons  and  the 
detention  of  the  appellant  were  both  illegal  acts, 
and  the  respondent  ought  therefore  to  have  been 
convicted. 

Matbew,  J. — I  am  of  opinion  that  neither  the 
Elementary  Education  Acts  nor  the  bye-laws  give 
any  authority  to  the  School  Board  authorities  to 
impose  upon  children  the  duty  of  learning  home 
lessons.  The  Acts  must  be  construed  strictly, 
inasmuch  as  they  are  a  statutory  interference 
with  the  liberty  of  the  subject.  After  looking 
carefully  at  the  Acts  I  am  unable  to  find  anv 
power  conferred  upon  the  school  authorities  such 
as  has  been  assumed  by  the  respondent.  A  punish- 
ment was  imposed  upon  the  appellant  for  disobe- 
dience to  an  order  which,  as  it  seems  to  me,  the 
respondent  had  no  power  to  make.  Havine 
regard  to  the  express  protest  of  the  mother  ana 
to  the  fact  that  the  appellant  was  detained  against 
his  will,  I  think  that  an  assault  in  law  was  com- 
mitted, and  that  the  respondent  onght  to  have 
been  convicted,  but  that  the  fine  onght  to  be 
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merely  nominal.      With  this  opinion    the  case 
mnst  be  remitted  to  the  jnatices. 

Day,  J. — ^I  am  of  the  same  opinion. 

Appeal  allowed. 

Solicitors  for  the  appellant,    Indermaitr  and 
Brown,  for  B.  Newton  Rhode*,  Bradford. 


Friday,  Aug.  1, 1884. 
(Before  Lixdlet,  L.J.  and  Butt,  J.) 
Be  Ethel  Bowb,  an  Infant,  (a) 
Infant — Cualody — Father'$    common    law     ri^ht 
euhjeet  to  eqaUy  rule — Haheaa  eorpua — 36  Vict, 
e.  12,  ».  1—Judieatur»  AH  1873  (36  #•  37  Viet. 
c.  66),  «.  25,  »ub-»eei.  10. 
Byth«\it  eeetion  of  36  ^  37  Vict.,  e.  12,  i*  t*pro- 
vided  that  "  if  (^iall  he  lawful  for  tlie  High  Court 
of  Chancery,  upon  hearing  the  petition  by  her 
next  friend  of  the  mother  of  any  infant  or  infante 
under  tixteen  yeart  of  age,  to  order    .    .     .    that 
tuch  infant  or  infante  ehall  he  delivered  to  the 
mother  and  remain  in  and  under  her  cotUrol,  or 
ehall,  if  already  in   her  euetody  or  under  her 
control,  remain    therein   until   euch   infant   or 
infante   ehall   attain   euch  age,  not   exceeding 
euteen,  at  the  eourt  ehall  direct,"  ^c. 
By  the  lOth  »uh-*eetion  of  the   2bfh  eeetion  of  the 
Judicature  Ad.  l873  (36  ^  37  Vict.  e.  66). "  m 
que^iona  relating  to  the  euttodif  and  education  of 
infante,  the  rulee  of  equity  ehall  prevail." 
B.,  a  yacht  matter,  applied  for  the  euetody  of  hie 
daughter,  an  infant  aged  nine,  under  the  follow- 
ing eircumtlancee.      On  hie  marriage  with   the 
■mother  of  the  child  he  told  her  that  hie  former 
wife  had  left  him  and  gone  to  America  more  than 
eeven  year*  before,  and   died  there.      After  the 
'inarriage    the    mother    wa*    informed    that  the 
former  wife  wae  alive,  and  that  a  letter  had  been 
received  from  her.    Blie  thereupon  left  R.,  taking 
the  child  of  the.  marriage  with  her  to  her  parente, 
and  continued  to  live  with  them,  the  child  being 
then  well  eared  for  and  well  educated.    An  in- 
dictment  preferred  againtt  R. '  for  bigamy  wae 
throtvn  out  by  the  grand  jury. 
Held,  that,  ae  R.'i  affidavite  did  rxit  thow  that  he 
had  made  any   search  for  hie  former  wife  otki 
'    failed  to  find  her,  the  Court  were  not  taiiefied  a* 
to  tJie  validity  of  the  marriage,  and  that,  at  B.'a 
occupation    neceaiitated  long    abseneet  from  the 
muntry,  and  he  did  not  propose  to  provide  any 
auitable  fixed  home  for  the  chM,  and  there  being 
alto  affidavitt  [which  he,  however,  denied)  that  he 
wctt  a  tnan  of  loote  character,  the  Court  in  the 
exercise  of  its  discretion  would  no<,  under  such 
circumstances,  order  the  child  to  he  removed  from 
the  eustodi'    of   the  mother,  where    it   was   not 
questioned  that  she  was  being  well  cared  for  and 
well  educated. 
This  was  an  appeal  from  an  order  of  Smith,  J.  at 
chambers    refusing  to   grant   a  writ   of  luibeas 
eorpu*  to  bring  np  the  body  of  one  Ethel  Rowe,  an 
in&nt,  on  the  application  of  her  father,  for  the 
jrarpoae  of  delivering  her  into  his  custody.  _ 

T^e  facts  of  the  case,  so  far  as  material,  are 
fully  stated  in  the  judgment  of  Lindley,  L.J. 

F.  0.  Crump  and  Bankes  for  the  appellant. — 
The  father  is  clearly  entitled  to  the  custody  of 
the  child.    The  mother  of  the  child  has  attempted 
(•}  B«pan«d  bf  J.  Sum,  Eki.,  Barriater-«t-L«v. 


to. prove  that  the  child  is  illegitimate,  and,  having 
faikd  to  do  so,  the  father  is  entitled  to  succeed  on 
this  application;  A  prosecution  for  bigamy  was 
instituted  by  the  mothei*  against  the  father,  and 
it  is  a  material  fact  in  the  case  that  the  grand 
jury  threw  ont  the  bilL  [Bdtt,  J. — Is  not  your 
argument  resting  upon  the  fallacy  that  the  whole 
of  the  evidence  was  brought  before  the  grand 
jury  ?  It  may  not  have  been  so.]  No  fresh  evi- 
dence has  since  been  produced,  and,  that  being  so, 
the  presumption  is,  that  a  marriage  which  was  con- 
fessedly duly  solemnised  was  a  valid  marriage. 
[Butt,  J. — It  would  have  been  possible  for  tne 
appellant,  in  face  of  the  evidence  addnced  by  the 
respondent  of  the  subsequent  receipt  of  a  letter 
from  the  first  wife,  to  have  given  evidence  of  a 
search  for  her  and  of  thefailure  thereof.]  The  court 
will  not  on  any  evidence  now  before  it  deprive 
the  father  of  his  common  law  right  to  the 
custody  of  his  child  by  a  dnly  solemnised  and 
presuraedly  valid  marriage. 

flbra««£n>t0tt«for  therespondent. — The  decision 
of  the  learned  judge  at  chambers  turned  upon  the 
present  circumHtances  of  the  appellant  as  th^ 
appear  upon  the  affidavits,  and  was  to  the  effect 
that,  considering  those  circumstances,  together 
with  the  fact  that  the  child  was  at  present  well 
provided  for,  it  was  not  expedient  to  make  the 
order  prayed.  This  is  the  real  issue  upon  which 
the  case  must  tarn.  Now,  by  the  Judicature  Act 
1873  (36  &  37  Vict.  c.  66),  s.  25,  sub-sect.  10,  the 
rules  of  equity  are  to  prevail  in  these  cases,  and 
the  particular  rule  oi  equity  bearing  upon  the 

Present  case  is  to  be  found  in  Story's  Equity 
uriaprudence,  1341,  10th  ed.,  p.  595,  and  is  tnere 
statea  as  follows  :  "  Although  m  general  parents 
are  entrusted  with  the  custody  of  their  persons 
and  the  education  of  their  children,  yet  this  is 
done  upon  the  natural  presumption  that  the 
children  will  be  properly  taken  care  of,  and  will 
be  brought  up  with  a  due  education  in  literature, 
and  morals  and  religion,  and  that  they  will  be 
treated  with  kindness  and  affection.  But  when- 
ever this  presumption  is  removed — whenever,  for 
example,  it  is  found  that  a  father  is  guilty  of 
gross  ill-treatment  or  cruelty  towards  his  infant 
children,  or  that  he  is  in  constant  habits  of 
drunkenness  and  blasphemy,  or  low  and  g^OK* 
debauchery,  or  that  he  professes  atheistical  or 
irreligious  principles,  or  that  his  domestic  asso- 
ciations are  such  as  tend  to  the  corruption  and 
contamination  of  his  children,  or  that  he  other- 
wise acts  in  a  manner  injurious  to  the  morals  or 
interests  of  his  children,  in  every  such  case  the 
Court  of  Chanceiy  will  interfere  and  deprive  him 
of  the  custody  of  his  children,  and  appoint  a 
suitable  person  to  act  as  guardian,  and  to  take  care 
of  them  and  superintend  their  education."  This  is 
the  general  rule,  and  the  various  cases  on  the 
point  will  be  found  collected  in  the  judgment  of 
Lord  Coleridge  in  the  case  of  Be  OcMsworHiy 
(2  Q.  B.  Div.  75).  The  first  case  referred  to  is 
that  of  Welletley  v.  The  Duke  of  Beaufort  (2  Bnss. 
1)  in  which  Lord  Eldon  enunciates  the  principles 
applicable  to  such  cases.  There  the  father  was 
not  aUowed  to  have  the  custody  of  his  child.  In 
Ex  parte  Fynn  (2  De  Ot.  &  Sm.  457)  it  is  true 
Knight-Bruce,  Y.C.  refused  to  make  an  order 
changing  the  custody  of  the  children,  but  the 
reason  of  his  refusal  was,  as  Lord  Coleridge,  C.J. 
says  in  his  judgment  in  Be  CMdewortky  (2 
Q.  B.  Div.  83),  "  not  because  the  misconduct  of 
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the  father  'was  not  ench  as  wonlct  in  his  opinion 
have  justified  sach  a  ctinrse,  but  becanse  the 
person  to  whose  care  he  was  asked  to  assif^n  the 
children  did  not  show  sufficient  gronnda  to  satisfy 
the  coort  that  she  was  of  ability  to  maintain  and 
-educate  them  property."  Here  the  opposite  is  the 
ease,  and  therefore  there  is  nothing  in  the  case  of 
£x  parte  J>'ynn  (ubi  rap.)  to  mUitate  against  the 
application.  Then,  in  Be  Goldrtoorthy,  Lord 
Coleridge  caRclnde.<i  his  judgment  as  follows : 
"  I  place  my  decision  npcm  this  ground,  that  it  is 
made  out  to  my  satisfaction  that  there  has  been 
snch  gross  and  habitual  intemperance,  associated 
with  the  constant  and  habitnal  use  of  snch 
improper  and  outrs-geons  lang^uage  on  the  part  of 
the  father,  as  cannot  but  be  seriously  prejudicial 
to  the  moral  safety  and  welfare  of  the  child. 
Beliering  therefore,  as  I  do,  that  the  elementary 
morals  of  the  child  are  in  serious  danger  from  the 
gross  and  habitual  intemperance  of  the  father, 
coupled  with  the  other  conduct  imputed  to  him 
by  the  mother,  I  am  of  opinion  that  the  father 
has  not  made  ont  a  title  to  the  custody  or  poe- 
seesion  of  his  son."  Here  it  does  not  appear  that 
the  father  is  going  to  provide  any  home  at  all  for 
his  child  in  the  p^e  of  the  comfortable  home  in 
which  she  is  at  present,  and  he  does  not  tell  us 
who  is  going  to  look  after  the  child  during  his 
necessarily  long  absences.  The  affidavits  also 
show  that  he  is  a  man  of  loose  character,  in  whose 
hands  it  is  extremely  probable  that  the  elemen- 
tary morals  of  the  child  would  be  in  serious  danger, 
and  it  is  submitted  that  the  court,  taking  into 
consideration  these  facts,  and  coupling  them  with 
the  extreme  doubt  as  to  the  validity  of  the  second 
marriage,  will  not  be  disposed  to  grant  the  present 
application. 

Crump  in  reply.— The  observations  of  Sir  J. 
Enight-Bruce  in  the  case  of  Ex  parte  Fyrm  (2 
De  G.  &  Sm.  457),  instead  of  being  opposed  to  the 
present  application,  are  decidedly  in  &vour  of  it. 
The  Vice-Chancellor  in  that  case  says:  "The 
acknowledged  rights  of  a  father  with  respect  to 
the  custody  and  guardianship  of  his  infant 
children  are  conferred  by  the  law,  it  may  be  with 
ft  view  to  the  performance  by  him  m  duties 
towards  the  children,  and,  in  a  sense,  on  condition 
ef  performing  those  duties,  but  there  is  a  great 
difficulty  in  closely  defining  them.  It  is  sub- 
stantially impossible  to  ascertain  or  watch  over 
their  full  performance,  nor  conld  a  conrt  of 
justice  usefully  attempt  it.  A  man  may  be  in 
narrow  circumstances,  he  may  be  negligent,  in- 
judicious, and  faulty  as  the  father  of  minors ;  he 
may  be  a  person  from  whom  the  discreet,  the 
intelligent,  and  the  well-disposed,  exercising  a 
private  judgment,  would  wish  nis  children  to  De, 
for  their  sakes  and  his  own,  removed.  '  He  may 
be  all  this  without  rendering  himself  liable  to 
judicial  interference,  and  in  the  main  it  is  well 
tor  obvious  reasons  that  it  should  be  so.  Before 
this  jurisdiction  can  be  called  into  action  between 
them,  it  must  be  satisfied  not  only  that  it  has  the 
means  of  acting  safely  and  efficiently,  but  also 
that  the  father  has  so  conducted  himself,  or  has 
shown  himself  to  be  a  person  of  such  a  descrip- 
tion, or  is  placed  in  such  a  position  as  to  render 
it  not  merely  better,  but  essential  to  their  safety 
or  to  their  welfare  in  some  very  serious  and 
important  respect,  that  his  rights  should  be 
treated  as  lost  or  suspended,  should  be  superseded 
or  interfered  with.    If  the  word  '  essential '  is  too 


strong,  it  is  not  much  too  strong."  Here  it  cannot 
be  said  that  it  is  "essential"  to  the  safety  or 
welfare  of  the  child  that  the  father's  right  shoald 
be  superseded.  The  affidavits  do  not  show  any 
misconduct  on  the  part  of  the  father  which  at  aU 
approaches  the  conduct  impnted  to  the  father  in 
Be  Goldsworthy  {uhi  tup.).  There  there  was 
habitual  intemperance  day  after  day,  and  in  the 
day  time  constant  use  of  improper  language,  and 
cruelty  and  ill-treatment  of  the  mother.  Here 
there  is  no  definite  proof  of  any  misconduct,  but 
merely  a  general  charge  of  immorality,  which  the 
father  denie.s ;  and,  finally,  the  conrt  will  not  be  in 
any  way  influenced  by  the  nnsuccessfol  attempt 
which  has  been  made  to  impeach  the  validity  of 
the  second  marriage. 

LiNDLSr,  L.J. — I  am  of  opinion  that  this  order 
ought  not  to  be  disturbed.  The  case,  however,  is 
peculiar,  being  an  appeal  from  an  order  of 
Smith,  J.  made  at  chambers  refusing  to  grant  » 
writ  of  habeat  eorpua  to  bring  up  the  body  of  Ethel 
Bowe,  a  child  of  the  age  of  nine  years,  for  the 

Eurpose  of  delivering  her  over  into  the  custody  of 
er  father,  at  whose  instance  the  application  was 
made.  The  facts  of  the  case  are  briefly  as  follow : 
The  father  of  the  child,  who  is  desirous  of  gettinj^ 
the  child  into  his  own  custody,  and  is  to  that 
intent  appealing  from  the  order  of  the  judge  at 
chambers,  went  throngh  the  form  of  marriage 
with  the  child's  mother — who  now  has  the  cnstody 
of  and  is  desirous  of  keeping  the  child,  and  there- 
fore wishes  to  support  the  ocder — at  a  registry 
office  in  Portsmouth,  and  he  appears  to  have  told 
her  at  that  time  that  he  had  been  prerionsly 
married  to  another  woman,  who,  he  alleg^,  had 
deserted  him  more  than  seven  years  before,  and 
had  gone  to  America  and  died  there.  Not  lon^ 
after  this  marriage  at  the  regristry  office  at  Ports- 
month,  and  before  the  child  which  is  the  subject 
of  the  present  application  was  bom,  the  mother 
of  the  cnild  appears  to  have  received  information 
from  a  third  party,  a  woman  who  has,  however, 
declined  to  substantiate  her  statement  upon  oath 
both  in  the  course  of  these  proceedings  and  in. 
the  course  of  others  which  I  am  about  to 
mention,  that  Mr.  Bowe's  first  wife  was  not  dead 
at  the  time  of  the  alleg^  marriage  with  her,  aa 
Mr.  Bowe  had  stated,  but  was  alive,  and  that  she, 
— ^the  person  giving  the  information — had  subse- 
quently to  the  second  marria^  received  a  letter 
from  her,  the  first  wife.  This  letter,  however, 
she  also  declined  to  produce.  In  consequence  of 
this  information,  and  also  it  would  seem  from  the 
affidavits,  because  she  had  reason  to  be  dis- 
satisfied with  the  conduct  of  the  appellant  in 
point  of  morality,  the  mother  of  the  child  left 
him  and  went  back  to  her  father's  house  at  Soath" 
ampton,  where  she  has  since  continued  to 
reside  with  her  father  and  mother  and  the 
child  of  the  marriage,  which  is  the  sabject 
of  the  present  application.  Then,  after  the 
lapse  of  some  little  time,  she  appears  to  have 
instituted  proceedings  against  the  appellant  for 
bigamy;  but  that  these  proved  abortive  is  a  resnlt 
at  which  one  cannot  be  surprised,  since  it  appears 
to  be  true  that  the  first  wife  had  actually  been 
absent  from  the  'country  ior  more  than  sevoi 
years  before  the  alleged  bigamy,  and,  as  I  said 
before,  the  woman  who  had  given  the  information 
that  she  was  alive  declined  to  give  evidence  to 
that  effect  and  to  produce  the  letter  she  alleged 
she  had  received  from  her.     I  am  not,  therefore. 
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surprised  that  the  grand  jury,  when  the  case  came 
before  them,  threw  out  the  bill ;  for,  even  if  there 
had  been  any  evidence  that  the  first  wife  was 
alive,  there  was  not,  as  far  as  I  can  see,  a  tittle  of 
evidence  to  prove  that  the  husband  knew  of  it,  or 
had  any  means  of  knowing  it  at,  the  time  he 
professed  to  enter  into  the  second  man-iage.  The 
failure,  however,  of  these  proceedings  does  not 
prevent  the  conrt  from  going  into  all  the  cir- 
cumstances of  the  case,  and  forming  its  own  con- 
clusions from  the  evidence  before  it ;  and  it  does 
not  and  cannot  in  any  sense  follow  that,  because 
the  grand  jury  very  properly  threw  out  the  bill 
preferred  against  the  appellant,  the  'second 
marrii^e  is  therefore  valid.  On  the  contrary, 
there  is  a  great  deal  of  evidence  before  me  to 
make  me  doubt  its  validity.  From  the  general 
evidence  in  the  case,  I  am  by  mo  means  certain 
that  it  was  a  valid  marriage,  and,  in  addition  to 
that,  the  evidence  which  the  husband  gives  in 
support  of  it  is  not.tomymind,  at  all  satisfactory; 
and  it  is  very  material  to  consider  that,  even  if 
the  husband  was  quite  unaware  whether  she  was 
alive  or  not,  or  even  believed  her  to  be  dead,  it 
does  not  at  all  follow  that  she  was  aot  alive  at  the 
time  of  the  second  marriage,  and  that  that 
marriage  was  therefore  invalid.  I  do  not,  how- 
ever, wish  to  say  more  than  that  I  am  not  satisfied 
from  the  evidence  that  this  was  a  valid  marriage. 
But  at  any  rate,  in  the  year  1882  the  second 
wife  had  reason  to  suppose  that  the  marriage  was 
invalid,  and,  having  that  reason,  left  him,  and  the 
one  child  of  the  marriage,  now  nine  years  old, 
went  with,  and  has  since  been  living  with  and  still 
]«inains  with,  the  mother.  Now,  there  is  no 
suggestion  that  the  chUd  is  not  properly  cared 
tor  where  she  is  at  present,  nor  that  the  mother  is 
in  any  respect  an  improper  person  to  have  the  care 
of  her,  no  shadow  of  an  imputation  of  any  kind 
being  made  against  her;  but  the  father  comes  to 
thia  court,  and,  taking  his  stand  npou  his  legal 
rights,  asks  us  to  grant  him  a  writ  of  hcubeaa 
corpus  in  order  that  the  child  may  be  delivered  up 
to  him  on  the  ground  that  he  is  the  person 
entitled  to  the  custody  of  the  child.  Now,  we  are 
iM  longer  subject  in  such  matters  to  the  old 
common  law  rules.  The  Judicature  Act  has 
enacted  by  the  10th  sub-section  of  the  2.5th  section 
that,  "  in  questions  relating  to  the  custody  and 
education  of  infants,  the  rules  of  equity  shall 
prevail."  One  of  these  rules,  and  one  which  is 
applicable  to  the  present  case,  is  to  be  found  in 
So  &  37  Vict.  c.  12,  which  enacts  in  the  1st 
49ection  that  "  from  and  after  the  passing  of  this 
Act  it  shall  be  lawful  for  the  High  Court  of 
Chancery  in  England  or  in  Ireland  respectively, 
npon  hearing  the  petition  by  her  next  frieud  of 
the  mother  of  any  infant  or  infants  under  sixteen 
Tears  of  age,  to  order  that  the  petitioner  shall 
nave  access  to  such  infant  or  infants  at  such 
times  and  subject  to  such  regulations  as  the 
conrt  shall  desm  proper,  or  to  order  that  such 
infant  or  infants  shall  be  delivered  to  the  mother, 
and  remain  in  or  under  her  custody  or  control, 
or  shall,  if  already  in  her  custody  or  under  her 
control,  remain  therein  until  such  infant  or 
infants  shall  attain  such  age,  not  exceeding 
sixteen,  as  the  court  shall  direct ;  and  further  to 
order  that  such  custody  or  control  shall  be 
subject  to  such  regulations  as  regards  access  by 
the  father  or  guardian  of  such  infant  or  infants, 
and   otherwise,  as   the   said   conrt   shall  deem 


proper."  Now,  the  object  of  this  statute  clearly  i« ' 
from  its  whole  tenor  to  prevent  the  husband  in ' 
these  cases  from  unduly  asserting  those  legal 
rights  which  he  had  under  the  old  common«  law, 
before  the  passing  of  2  &  3  Vict.  c.  54,  of  which 
the  Act  I  have  just  quoted  was  a  re-enactment 
extending  the  age  of  seven  years  mentioned  in 
the  earlier  Act  to  that  of  sixteen  years.  These, 
then,  bein^  our  powers,  the  question  is.  How  are 
we  to  act  in  the  present  caseP  We  are  asked  to 
take  away  this  child  from  the  home  in  which  sho 
has  hitherto  been  living  with  her  mother,  and  in 
which  she  has  admittedly  been  well  cared  for  and 
well  edncated,  and  to  hand  her  over  to  the 
custody  of  a  man  against  whom  imputations  are 
made  that  he  is  a  man  of  loose  character.  It  is 
tme  that  he  denies  this,  but,  apart  from  that,  what 
is  his  position  P  According  to  his  own  affidavit, 
his  emplo^ent  is  that  of  a  seafaring  man,  being 
the  captiun  of  a  yacht;  and,  that  being  so,  the  alle- 
gations that  are  made,  that  he  is  necessarily  absent 
from  this  country  on  voyages  which  sometimes 
continue  for  long  periods,  are  no  doubt  true.  He 
himself  does  not  tell  us  that  he  has  any  fixed 
home,  and  he  does  not  suggest  what  he  is  going 
to  do  with  the  child  if  we  make  the  order  he 
asks,  but  simply  takes  his  stand  upon  his  strict 
legal  rights.  Under  these  circumstances  I  cannot 
but  think  that  the  discretion  of  the  learned  judge 
at  chambers  was  rightly  exercised,  and  that  we 
should  not  be  acting  rightly  if  we  overruled  that 
discretion.  I  think,  therefore,  that  this  appeal 
must  be  dismissed  with  costs. 

BcTT,  J. — I  am  entirely  of  the- same  opinion. 

Appeal  dismissed  with  fosts. 

Solicitors  for  the  appellant,  Speechly,  Mumford, 
and  Langdon. 

Solicitors  tor  the  respondent,  Joel,  Sm- 
manuel,  and  Co.,  for  Bdl  and  Taylor,  South- 
ampton. 

QUEEN'S  BENCH  DIVISION,  IN  BANK- 

EUPTCY. 

Tuesday,  Nov.  25, 1884. 

(Before  Cave,  J.) 

jBcHaix;  Ex  parte  Closb.  (a) 

EqnUahle  morfaage — Delivery  order — Ooode  »»o< 
paid  for—Bals  of  Sale  Act  1878,  sect.  ♦— 
Ordinary  ewxse  of  trade  or  hiisinett. 

Where  the  delivery  order  for  goods  was  d^oaUed 
with  hankers  by  wau  of  security  for  an  advance, 
the  said  goods  not  liaving  been  paid  for  by  the 
.    pledgor,  who  subsequently  becameoankrupt  : 
Held,  that  such  a  transaction,  was  not  wtthin  the 
mischief  of  the  Bills  </  Sale  Ad  1878,  sect.  4 
{Amendment  Ad  1882),  and  did  not  require  regis- 
tration. 
Appeal  against  the  decision  of  the  County  Court 
judge  sitting  at  Leeds. 

The  bankrupt,  a  shoe  manufacturer,  on  a  large 
scale,  had  an  account,  before  his  bankruptcy,  witn 
the  Exchange  and  Discount  Bank  at  Leeds,  and 
in  Nov.  1882,  the  account  being  considerably 
overdrawn,  required  a  further  advance.  As  a 
security  for  this  he  ofEered  his  property  in  certain 
leather  which  he  had  just  purchased  from  Brown 
and  Sons,  of  Liverpool,  paying  by  bill  of  exchange. 


(0)  Baportad  by  J .  E.  Vlnoekt,  Eaq.,  BanI<Mr>«tX«r. 
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as  raw  material.  He  showed  the  inyoice  to  the 
bank  manager,  b^  whom  it  was  arranged  that  a 
special  advance  of  5002.  should  be  made  on  the 
security  of  tho  leather,  which  was  then  on  its  way 
to  Leeds. 

Hall  at  the  time  delivered  to  the  bank  manager 
a  letter  in  which  he  directed  the  railway  company 
tohold  the  goods  to  the  order  of  the  bank,  and  a 
minute  of  the  transaction  was  entered  in  the  bank 
ledger  stamped,  and  signed  by  Hall,  in  the  words 
following : 

Nor.  13, 1882: 

Special  acooaiit.  To  have  SON.  afainst  goods  praaentad 
ia  H.  Brown  and  Son'i  inroioo  for  Korambar  for 
Mil.  16$.  lOd..  to  be  rapaid  lOM.  par  weak,  first  parment 
on  Nov.  22, 1882,  and  npon  tha  whole  amount  baing  repud 
•ran  if  in  a  ibortar  time,  tha  leathar  to  be  releaaad,  pro- 
vided tba  reirnlar  cnmnt  acoonnt  Ii  in  order.  Terms 
1  per  cent,  above  bank  rate,  not  fallintr  below  5  par  oent. 
■ad  oommiBiiioii  one  half  tiie  amooot  of  intareat. 

(Signed)  W.HalIm 

The  debtor.Bubseqaently  filed  his  petition  with- 
out haying  reduced  the  current  account  to  the 
agreed  limit  of  overdraft — 26002. — and  without 
having  paid  his  debt  on  the  special  account. 
Thereupon  the  bank,  after  paying  the  railway 
company's  charges  for  warehousing,  sold  the  goods 
for  »12J.  1».,  and  the  County  Court  judge  refused 
to  make  an  order  directing  the  bank  to  pay  the 
money  to  the  trustee.  Against  this  refosaj  the 
trustee  appealed. 

E.  C.  Cooper  TTiHm,  Q.C.  (with  him  Wett)  for 
the  trustee. — ^The  circumstances  of  this  case  are 
sufficient  to  bring  it  within  the  terms  of  sect.  11. 
of  the  Bankruptcy  Act  1869,  sub-sect.  15.  The 
goods  upon  which  Hall  obtained  an  advance  were 
not  paid  for  and  were  supplied  by  the  mannfac- 
tm^rs  as  raw  material  for  trade  purposes.  I 
arg^e,  in  the  first  place,  that  where  goods  are 
pledged  as  security  for  an  advance  it  is  the 
daty  of  the  pledgees  to  act  honestly,  and  in  this 
case  the  pledgees  were  the  very  people  who  best 
knew  the  involved  condition  of  Hall's  finances. 
In  the  second  place,  the  minute  entered  in  the 
bank  ledger  was  of  the  nature  of  a  bill  of  sale, 
and  ought  to  have  been  registered,  and  is  void, 
under  sect.  4  of  the  Bills  of  Sale  Act  1878,  for 
want  of  registration.  It  cannot  be  contended 
that  this  advance  was  "  in  the  ordinary  way  of 
business. " 

Linklater  (with  him  Atkinson)  for  the  bank. — ^I 
take  it  that  I  have  only  to  meet  the  point  under 
the  Bills  of  Sale  Act.  [(5 ate,  J. — I  want  to  discover 
whether  you  think  the  bank  holds  a  different  posi- 
tion to  an  ordinary  money-lender.]  I  think  so, 
but  I  hope  your  Lordship  will  not  hold  me  bound 
by  it.  My  title  is  this  :  On  the  9th  Nov.  a  trader 
in  large  business,  having  twenty-eight  shops,  is 
pressed  for  money  and  offers  the  bank,  as  security 
for  an  advance,  goods  paid  for  by  bill  of  exchange. 
It  is  argued  that  the  goods  were  obviously  sold  on 
credit.  [Cave,  J. — That  is  not  a  point  to  which 
yon  need  direct  yourself.]  The  delivery  order 
was  given  to  the  bank,  and  they  have  reduced  the 
goods  into  possession,  therefore  I  need  say  no 
more  about  their  title.  The  transaction  is 
qnite  of  an  ordinary  kind.  We  are  neither  within 
the  mischief  nor  the  terms  of  the  Bills  of  Sale 
Act.  The  mischief  is  well  defined  in  Woodgate 
r.  Godfrey  (42  L.  T.  Eep.  N.  S.  34;  5  Ex. 
tHv.  24).  Moreover  the  Srd  section  of  the  Act  of 
1878  is  not  repealed,  and  we  are  within  the 
exceptions  there  defined.    In  North-  Weriem  Bank 


v.  8lee  (27  L.  T.  Bep.  K  S.  461 :  L.  Rep.  15  Eq.  72), 
Bacon,  C.J.  gives  a  plain  and  careful  exposition 
of  the  mercantile  transaction  of  pledge  and 
advance.    He  also  cited 

Mnnden   T.  U»adow,  49  L.  T.  Bap.   N.  S.  301; 
7  Q.  B.  Dii«  80. 

Atkinson. — ^Tke  Bills  of  Sale  Act  does  not  touch 
cases  in  which  possession  is  immediately  given  to 
the  grantee,  and  it  would  be  impossible  to  frame 
a  docoment  within  the  schedule  of  the  Act  which . 
would  cover  the  present  transaction. 

Willis,  Q.C.  in  reply. — In  Beerea  v.  Barlow 
(11  Q.  B.  Div.  15).  the  remarks  of  Bacon,  C.J. 
were  disapproved  of.  ^,,^  ^^^  ^^j, 

Cate.  J. — ^This  is  an  appeal  asiainst  a  judgment 
of  the  County  Court  judge  at  Leeds,  refusing  to 
make  an  order  on  the  respondents  to  pay  to  the 
trustees  the  proceeds  of  the  sale  of  some  leather. 
Hall  was  formerly  a  boot  and  shoe  manufactnrer, 
and  bad  a  bankmg  account  with  the  Exrhange 
and  Discount  Bank  at  Leeds.  In  Nov.  18B2 
this  account  was  considerably  overdrawn,  mi 
Hall,  who  stood  in  need  of  further  assistanee, 
applied  to  the  bank  to  allow  him  to  increase  his 
overdraft  on  the  security  of  some  leather  which 
he  had  just  pnrcfaased  of  Hugh  Brown  and  Son.  of 
Liverpool,  and  which  he  had  paid  for  by  bills. 
Hall  showed  the  invoice  of  the  leather  to  the  bank 
manager,  who  wa^,  I  have  no  doubt,  aware  cf  the 
terms  of  the  purchase.  It  was  arraneed  that  the 
bank  should  make  an  advance  of  5002.  npon  the 
leather  on  a  separate  special  account,  and  that 
the  leatj^r  was  not  to  be  redeemed  until  Hall  had 
not  only<paid  back  the  5002.,  but  also  reduced  his 
OTerdraWn  account  within  an  agreed  limit.  When 
this  arrangement  was  entered  into  the  leather  was 
on  its  way  from  Liverpool  to  Leeds  consigned  to 
Hall's  order,  and  Hall,  by  a  transfer  order  directed 
to  the  Great  Northern  Kaili\ay  Company,  and 
dated  the  9th  Nor.  1882,  directed  them  to  transfer 
the  leather  to  the  order  of  the  Exchange  and 
Discount  Bank.  This  letter  was  sent  by  the  bank 
manager  to  the  Great  Northern  Railway  Company, 
who  on  the  10th  Nov.  sent  the  bank  an  advice 
note  of  part  of  the  leather,  stating  that  it  was  htii 
to  the  order  of  the  bank,  and  on  the  13th  Nor. 
sent  a  similar  advice  note  in  re.-tpect  of  the 
remainder  of  the  leather.  On  the  same  day  the 
bank  manager  wrote  to  the  railway  company 
stating  that  they  had  advanced  money  against  the 
leather,  and  requesting  them  to  note'  that  no  lien 
could  be  placed  against  it  except  for  warehouse 
rent.  On  the  same  day  a  minnte  was  entered  in 
the  bank  ledger  and  signed  by  the  debtor  as 
follows :  "  Nov.  13,  1882.  Special  account.  To 
have  5002.  against  g;oods  presented  in  H.  Brown 
and  Son's  invoice  for  November  for  9512.  !.>•.  lOd., 
to  be  repaid  1(X)2.  per  week,  first  payment  to  be 
made  22nd  Nov.  1^2,  and  upon  the  whole  amount 
and  expenses  being  paid,  even  if  in  a  shorter  time, 
the  leather  to  he  released,  provided  the  regnhu- 
current  account  is  in  order.  Terms,  interest  1 
per  cent,  above  bank  rate,  not  falling  below  ."> 
per  cent.,  and  romroission  one  half  the  amoant  of 
interest.  Nov.  13, 1882,  W.  Hall."  Thii  minnte 
was  entered  in  the  margin  of  a  new  acconnt  which 
the  bank  opened  with  the  debtor,  and  thereupon 
the  debtor  obtained  the  agreed  advance  of  5002. 
At  the  date  of  the  debtor's  petition  he  had  not 
discharged  bis  liability  to  ^he  ^mnk^f  pon  the 
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special  account,  and  the  regular  current  account 
vas  overdrawn  beyond  the  agreed  account  to  an 
extent  considerably  exceeding  the  value  of  the 
leather.  The  bank  have  since  sold  the  leather  for 
the  net  sum  of  8122.  Is.,  and  the  trustee  applied 
to  the  County  Court  judge  for  an  order  on  the 
bank  to  pay  over  to  him  that  sum,  trhich  order 
the  judge  refused  to  make.  For  the  trustee  it  iraa 
contended  that  the  minute  oi  Kov.  18, 1882,  iraa 
a  bUl  of  sale  within  the  Act  of  1882,  and  void 
becaoae  it  was  not  in  the  form  required  by  that 
Act,  and  not  registered.  The  substantial  question 
is,  whether  the  Bills  of  Sale  Act  applies  to 
documents  regulating  the  rights  and  liaoilities  of 
the  pledgor  and  pledgee,  or  is  conlGned  to  cases 
where  the  possession  of  the  g^oods  dealt  with  by 
the  bill  of  sale  is  intended  to  continue  for  som« 
time,  at  all  eventd,  in  the  grantor.  The  Act  of 
1854  recites  that  frauds  are  frequently  committed 
upon  creditors  by  secret  bills  of  sale  of  personal 
chattels,  whereby  persons  are  enabled  to  keep  up 
the  appearance  of  being  in  good  circumstances 
and  possessed  of  property,  and  the  grantees  or 
holders  of  such  bills  of  sale  have  the  power  of 
taking  possession  of  the  property  of  such  persons 
to  the  ezdusion  of  the  rest  of  their  creditors. 
The  mischief  here  pointed  at  is  the  false  appear- 
ance of  credit  arising  from  the  possession  and  so 
apparent  ownership  of  property  which  the  grantee 
of  a  bill  of  sale  is  really  entitled  to,  and  of  which 
hft  has  the  power  of  taking  posgession.  This  is 
not  the  miscbief  which  arises  from  a  pledge,  for 
in  that  case  the  possession  being  transferred  to 
the  pledgee,  the  pledgor  cannot  get  false  credit 
from  an  apparent  possession  giving  rise  to  a  false 
notion  of  ownership.  The  1st  section  enacts 
that  every  bill  of  sale  of  personal  chattels  made 
after  the  passing  of  this  Act  either  absolutely  or 
conditionally,  or  subject  or  not  subject  to  any 
trusts,  and  whereby  the  grantee  or  holder  shall 
have  power  either  with  or  without  notice,  and 
either  immediately  after  the  making  of  such  bill 
of  sale  or  at  any  future  time,  to  seize  or  take 
possession  of  any  property  and  effects  comprised 
in  or  made  subject  to  snch  bill  of  sale,  shall  be 
filed,  &c.  Here  it  is  to  be  observed  that  the 
section  does  not  include  all  bills  of  sale  whereby 
the  grantee  or  holder  shall  have  power  to  seize  or 
take  poesession  of  any  property  comprised  in  the 
bill  of  sale.  Now  in  the  case  of  a  pledge  the 
essence  of  the  transaction  is  that  the  possession 
is  transferred  at  once,  and  the  document  regulating 
the  rights  and  liabilities  of  the  pledgee  does  not 
and  cannot  give  him  power  to  seize  or  take  posses- 
sion of  the  property  pledged,  because  it  is  of  the 
essence  of  the  transaction  that  the  pledgee  shall 
have  the  possession,  and  if  he  does  not  get  posses- 
sion there  is  no  pledge.  Sect.  7  defines  the  mean- 
ing of  the  ezjK-ession  "  bill  of  sale."  But  whatever 
documents  are  included  by  the  definition  within 
that  expression,  they  must  still  by  force  of  the  1st 
section,  be  documents  whereby  the  grantee  or 
holder  shall  have  power  to  seize  or  take  possession 
of  the  property  comprised  in  or  made  subject  to 
the  documeut.  This  Act  has  been  repealed  as  to 
bills  of  sale  executed  subsequently  to  1st  Jan. 
1879  by  the  Act  of  1878.  This  Act  simply  recites 
that  it  is  expedient  to  consolidate  and  amend  the 
law  relating  to  bills  of  sale  of  personal  chattels, 
and  sect.  3  enacts  that  the  Act  should  apply  to 
every  bill  of  sale  executed  on  or  after  the  Ist  Jan. 
1879,  "  whereby  the  holder  or  g;rantee  has  power 
VdL  U.,  N.S..  1318. 


to  seize  or  take  possession  of  any  personal  chattels 
comprised  in  or  made  subject  to  snch  bills  of 
sale.  These  words  are  to  the  same  effect  as  those 
used  in  the  1st  section  of  the  Act  of  1854,  and 
cannot  be  widened  by  the  definition  contained  in 
the  4th  section.  The  Act  of  1882  applies  only 
to  bills  of  sale  given  by  way  of  security  for  the 
payment  of  money,  but  subject  to  the  exception 
thus  created  the  expression  "  bill  of  sale  "  has  the 
same  meaning  in  the  Act  of  1882  as  in  that  of 
1878.  Sect.  7  provides  that  personal  chattels 
assigned  under  a  bill  of  sale  shall  not  be  liable  to 
be  seized  or  taken  possession  of  by  the  grantee  for 
any  other  than  the  causes  therein'ispecified.  By 
sect.  9  the  bill  is  to  be  void  unless  made  in 
accordance  with  the  form  in  the  schedule  which 
contains  a  proviso  that  the  chattels  thereby 
assigned  sluul  not  be  liable  to  seizure  or  to'  be 
taken  possession  of  by  the  g^ntee  for  any  cause 
other  than  those  specified  in  the  7th  section  of  the 
Act.  There  is  very  little  authority  on  the  subject. 
In  Ex  parte  North- We$tem  Bank  {ubi  rup.)  there 
is  an  ooiVer  dictum  of  Bacon,  C.J.,  that  a  letter  of 
hypothecation  was  not  a  bill  of  sale  within  the 
Act  of  1854.  In  Martden  v.  Meadoiot  {tihi  $itp.) 
Lord  Bramwell  says :  "  The  Legislature  has 
thought  it  right  to  say  that,  as  against  certain 
persons,  such  as  execution  creditors  and  trustees  in 
bankruptcy,  when  it  is  attempted  to  separate  the 
ownership  of  goods  from  the  possession  of  them,  » 
bill  of  sale  shall  be  invalid  nnless  it  has  been  regis* 
tered ; "  Beeves  v.  Barlow  (nhi  sup.)  was  also  cited. 
In  that  case  it  was  held  that  an  ag^reement  by  a 
clause  in  a  building  contract  that  all  building 
materials  brought  by  the  builder  upon  the  land 
where  the  house  was  to  be  built  should  become 
the  property  of  the  landowner  was  not  a  bill  of 
sale.  The  ratio  decidendi  there  appears  to  be,  that 
if  such  building  agreements  were  within  the  Act 
of  1878,  they  were  so  only  on  gpivund  which  would 
have  brought  them  within  the  Act  of  1854, 
that  they  bad  been  held  not  to  be  within 
the  Act  of  1854  by  a  decision  of  great  weight 
which  the  Court  of  Appeal  was  not  inclined 
to  review,  and  consequently,  in  the  absence 
of  any  word  in  the  Act  of  1878  showing  that 
a  chance  of  the  law  was  intended,  that  they 
would  be  held  not  to  be  within  that  Act  also. 
But  this  only  shows  that  snch  clauses  in  building 
agreements  are  outside  the  Act.  Apart,  however, 
from  authority  I  am  satisfied,  on  the  construction 
of  the  Bills  of  Sale  Acts  that  they  do  not  include 
letters  of  hypothecation  accompanying  a  deposit 
of  goods  by  merchants  or  factors,  or  pawn  tickets 
given  by  pawnbrokers,  or  in  fact  any  case  where 
the  object  and  effect  of  the  transaction  is  an 
immediate  transfer  of  possession  from  the  grantor 
to  the  grantee.  In  this  case  there  was  an  actual 
transfer  of  possession  of  the  leather  by  virtue  of 
the  transfer  sent  by  Hall  to  the  raUway  company 
and  of  the  advice  notes  sent  by  the  railway 
company  to  the  bank ;  and  although  I  am  of 
opinion  that  the  minute  of  the  13th  Nov.  was 
intended  to  be  a  partial  record  of  the  transaction, 
I  hold  that  the  transaction  itself  was  not  one  of 
those  to  which  the  Act  of  1882  applies,  and  con> 
seqnently  that  the  minute  of  the  13th  Nov.  was 
not  required  to  be  in  the  fonft  given  in  the 
schedule  to  the  Act  or  to  be  registered.  This 
view  renders  it  unnecessary  that  I  should  deal 
with  the  other  points  raised  by  Mr.  Linklater  on 
behalf  of  the  bunk,  hut  it  moat  no^L^  taken  thati 
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I  can  at  all  asBent  to  his  propoeition  that  a  pledge 
by  a  trader  of  stock-in-trade  which  he  has  bongnt 
on  credit  and  not  paid  for  ia  a  transfer  in  the 
ordinary  course  of  business  of  his  trade  or  calling. 
The  judgment  of  the  learned  County  Court  judge 
most  be  affirmed  with  costs. 

Solicitors  for  the  trustee,  JBdl,  JBrodriek,  and 
Oray,  agents  for  Walker  and  Tweedale,  Leeds. 

Solicitors  for  the  bank,  Torr  and  Co.,  agents  for 
CouMiw  and  Coutins,  Leeds. 


^vmt  of  iMtOSi, 

Feb.  11, 12, 14,  ami  Jfay  6. 1884. 

(Before  Lords  Watsok,  Bramwbix,  and  Fitz- 
gerald.) 

The  Great  ■Western  Bailwat  Compant  v.  The 
SwisDON  AND  Cheltenham  Extension  Bailwat 

.COXPANY.   (a) 
OH  APPEAL  FBOK  THE  COUST  OP  APPEAL  IN  ENGLAND. 

MaHway  company — Land  —  Eaaement  —  Land* 
Glauses  Consolidation  Act  1845,  ««.  3, 16,  OMd  86 
— Special  Act. 

By  the  special  Act  incorporating  {ke  8.  Railteay 
Company,  the  Lands  Clauses  Consolidation  Act 
1845  (8  Vict.  c.  18)  teas  incorporated  theretoith, 
except  where  expressly  varied  thereby. 

By  sect.  8  it  was  provided  thai  the  line  of,  the 
8.  Company  should  be  carried  in  one  place  over, 
and  in  another  place  under,  the  line  of  the  G.  W. 
Railway  Company  by  a  bridge  and  a  tunnel. 
It  was  further  provided  that  the  tunnel  was  to 
be  the  propoiy  of  the  Q.  W.  RaUicay  Company 
stibject  to  the  right  of  the  8.  Railway  Company 
to  run  trai7i3  through  it,  and  that  the  8.  Railway 
Company  were  not  to  purchase  any  land  of  the 
G.  W.  Railway  Company,  or  interfere  with  their 
land  except  for  the  purposes  of  the  above  cross- 
ings. 

The  8.  Railway  Compaiiy  were  proceeding  to  maJce 
the  crossings,  but  the  6.  W.  Railway  Company 
brought  this  action  to  restrain  them  on  the  ground 
that  the  whole  of  their  capital  had  not  been  sub- 
scribed, and  therefore,  under  sect.  16  of  the  Lands 
Clauses  Act  1846,  they  could  not  piU  in  force  any 
of  the  powers  of  the  special  Act  in  relation  to  the 
compulsory  faking  of  land. 

Held,  by  Lord  Fitzgerald,  that  {he  easements 
granted  by  sect.  8  of  the  special  Act  were  not 
"land"  tcithin  tlie  meaning  of  sect.  16  of  the 
Land:  Clauses  Act  1845,  and  that  the  action  was 
not  maintainable. 

By  Lord  Bramwell,  that  sect.  3  of  the  Lands 
Clauses  Act  1845,  which  says  "the  word  '  land' 
shall  extend  to  messuages,  lands,  tenements,  and 
hereditaments  of  any  tenure,"  must  be  construed 
to  mean  "of  whatever  tenure  if  any,"  and  thai 
sect.  16  extends  to-  incorporeal  hereditaments 
siteh  as  those  granted  by  the  special  Act,  but  tliat 
the  8.  Company  must  be  held  to  have  entered  on 
the  land  under  sect.  85  of  the  Lands  Clauses  Act 
1845,  and  not  to  haveiaken  it  compulsorihj  under 
sect.  16,  and  that  the  action  was  not  maintain- 
able. 

By  Lord  Watson  {dissenting),  that  this  was  a  com- 
pulsory taking  of  land  within  sects.  3  and  16  of 


(•)  Beportcd  b;  C.  £.  IlAUnH,  £•«.,  Bwiinsr.*t-I««. 


the  Lands  Clauses  Act  1846.  atuL  that  the  aetic» 

was  mtiintainable. 
Judgment  of  the  majority  of  the  Court  of  Appeal 

affirmed  for  different  reasons. 
This  was  an  appeal  from  the  judgment  of  the 
majority  of  the  Couri;  of  Appeal  (Jessel,  M.B.  and 
Bowen,  L.J.),  Cotton.  L.J.  dissenting,  which  had 
reversed  a  decision  of  Chitty.  J.  The  case  ia  re- 
ported in  22  Ch.  Div.  677,  and  47  L.  T.  Bep.  N.  8. 
709. 

The  action  was  brought  by  the  appellant  com- 
pany to  restrain  the  respondent  company  from 
making  a  bridge  over  and  a  tunnel  undta'  their 
line,  in  accordance  with  the  provisions  of  their 
special  Act,  on  the  ground  that  the  whole  ct 
their  capital  had  not  been  subscribed,  and  there- 
fore, by  sect.  16  of  the  Lands  Clauses  Consolidaf 
tion  Act,  which  was  incorporated  with  the  special 
Act,  they  could  not  put  in  force  any  of  the  powers 
of  the  special  .Act  in  relation  to  tne  compulsory 
taking  of  land. 

Chitty,  J.  held  that  the  plaintiff  company  were 
entitled  to  the  injonction  for  which  they  asked, 
bat  his  judgment  was  reversed  on  appeal,  as 
above  mentioned. 

The  plaintiff  company  appealed  to  the  House 
of  Lords.  The  facts  of  the  case,  which  were  not 
disputed,  appear  sufficiently  from  the  head-note 
and  the  reports  in  the  court  below,  where  the 
sections  of^the  special  Act  are  also  set  oat  in 
full 

Waster,  Q.C.  and  R.  8.  WriglU  (with  them 
(Romer,  Q.C.)  appeared  for  the  appellants,  and 
argued  that  what  the  respondents  proposed  to  do 
under  their  special  Act  was  a  compulsory  taking 
of  land  within  the  meaning  of  the  Lands  Clauses 
Consolidation  Act  1845. 

Upjohn,  for  the  respondents,  argued  that  the 
notice  to  treat  was  under  the  special  Act,  which 
superseded  the  provisions  of  the  Lands  Clauses 
Act,  and  made  sect.  16  no  longer  applicable,  even 
if  these  easements  can  be  held  to  be  "  lands."' 

Webster,  Q.C.  was  heard  in  reply. 

The  following  cases  were  cited  or  referred  to  in 
the  coarse  of  the  argument : 

PuieMn  V.  London  and  Biocttealt  Saihray  Oaa»- 
pany,  24L.  T.  Bep.  O.  3.  196  ;  S  De  Q.  M.  *  O. 

Salisbury  t.  Oreat   Northern  SaiUoay    OsaiMny, 

17Q.  B.  BiT.  840; 
Taylor  v.  Corporaiion  of  Oldham,  i  Ch.  Div.  395 ; 

35L.T.  Bep.  N.  S.  aW; 
Senhoute  v.  Christian,  1  T.  B.  S60 ; 
Oreat  Nortktm  Raittoay  Companti  v.  Bast  and  Wotl 

Inii-i  JDoeIc  CompcMf,  7  BaO.  Cm.  356 ; 
Clark  T.  School  Board  for  London.Ij.  Bep.9  Ch.  Div. 

120;  29I,.T.  Bep.  1^.8.908; 
HopMiM    V.    Oreat   Norttien    SaHmay   Company, 

iQ.  B.  Div.  221;  36  L.  T.  Bap.  N.  3.886: 
Matty  V.  MetropMtan  Board  of  Works,  33  I..  J. 

377  Ch.; 
B»  lietropotifan   Dialriet  Railvoas  Cowmmy  and 

Coth,  13  Ch.  Div.  607 ;  42L.  T.  Bep.  K.  S.  73 ; 
Bsg.  V.    Cambrian    Railway  Company,  L.  Bep.  6 

4  B.  Div.  422;  25 L.  T.  Bq>.  N.  3.  84. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

May  6. — ^Their  Lordships  gave  judgment  as 
follows : — 

Lord  FiTZGEKALD. — l{v  Lords :  This  case  comes 
before  us  on  a  writ,  without  pleadings,  by  which 
the  Great  Western  Company  claimed  an  injunc- 
tion to  restrain  the  defeodwits  iras^  entering  or 
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continuing  on  certain  lands  of  the  plaintiffs,  and 
from  potting  in  force  an^  of  the  d^endants' 
compulsory  powers  of  taking  lands  or  an  ease- 
ment therein,  until  the  capital  of  the  defendants 
shall  have  been  duly  subscribed.  There  is  no 
owitroversy  as  to  the  facts.  The  plaintiffs  did 
not  either  in  the  court  below  or  nere  seek  to 
amend,  and  the  question  is  whether  sect.  16  of 
the  lands  Clauses  Act  1845  applies  to  and 
governs  the  case.  Before  determining  this  ques- 
tion, we  must  examine  the  nature  and  de<«cription 
of  that  which  sect.  8  of  the  special  Act, 
expressed  to  be  "  for  the  protection  of  the  Great 
Western  Company,"  authorises  the  Swindon 
Company  to  tate  and  to  do,  and  calls  "  an  ease- 
ment or  right  of  nsing."  Siect  8  of  the  sp>ecial 
Act  elaborately  defines  what  may  be  done  and 
what  is  prohibited.  (1)  The  Swindon  Company 
is  not  permitted  to  interfere  with  or  execute  any 
works  whatever,  under,  over,  or  affecting  the 
railway  or  lands  of  the  Great  Western  Company 
until  plans  have  been  furnished  to  and  approved 
of  by  the  principal  enginopr  of  that  company,  or 
tailing  him,  by  an  engineer  to  be  appreved  of  by 
the  Board  of  Trade,  and  then  such  works  are  to 
be  at  the  sole  expense  of  the  Swindon  Company. 
(2)  The  Swindon  Bailway  No.  1  is  to  be  carried  at 
(Hte  point- over, -and  at  another  point  under,  the 
Great  Western,  at  each  point  by  a  bridge  or  arch 
of  certain  dimensions,  with  an  express  proviso  to 
secure  certain  extensive  easements  at  each  place 
for  the  benefit  of  the  Great  Western  Companv, 
without  payment  for  the  same,  so  as  to  enable 
that  company  to  provide  for  its  own  use  additional 
lines  of  rails.  (3)  The  archway  which  is  to  carry 
nulway  No.  1  under  the  Great  Western  is  to  lie 
the  property  of  that  company,  and  form  part  of 
the  structure  of  the  Great  Western  Bailway,  with 
an  obligation  oa  the  Swindon  Company  perpetuity 
to  maintain  it  in  good  and  sufficient  repair. 
(4)  The  Swindon  Company  is  at  all  times  to 
maintain  and  keep  in  ^;ood  repair  and  good  order 
■ad  condition  the  bridges  and  other  works  so  to 
be  constmoted.  (5)  Except  for  the  purposes  of 
those  crossings,  the  Swindon  Company  shall  not 
acquire  any  rights  over  any  of  the  lands  of  the 
Great  Western  Company,  or  be  enabled  to  take 
or  nseany  land  of  that  company,  either  temporarily 
or  permanently,  without  the  consent  in  writing  of 
the  Great  Western  Company,  "  and  with  respect 
to  any  lands  of  the  Great  Western  Company 
which  the  company  are  by  this  Act  from  time  to 
time  authorised  to  use,  enter  upon,  or  interfere 
with,  the  company  shsll  not  purchase  or  take 
the  same,  but  the  company  may  purchase  and  take, 
Mid  the  Great  Western  Company  shall  sell  and 
grant  accordingly,  an  easement  or  right  of  using 
the  same  in  perpetuity  "  for  the  purposes  defined 
in  the  special  Act.  It  will  thus  oe  seen  that 
the  special  Act  has  not  conferred  on  the  Swindon 
Company  any  compulsory  powers  to  take  any 
land,  messuage,  or  hereditament  of  the  Great 
Western  Company,  but  that  the  Swindon  Com- 
pany is  authorised  to  purchase  and  take  a  right 
created  by  the  special  Act  to  carry  the  new  rail- 
way over  the  Great  Western  by  means  of  a  bridge 
and  under  the  Great  Western  by  means  of  an 
archway,  in  consideration  of  compensation  to  be 
made  to  the  Great  Western  Company,  if  they  are 
entitled  to  any,  and  of  the  rights  conferred  on 
them  of  having  certain  extended  easements  over 
or  under  the  line  of  the  Swindon  Company  with- 


out payment.  We  have  therefore  before  us  not 
the  case  of  any  known  easement  or  of  any  here- 
ditament of  any  tenure  known  to  the  law,  but  a 
right  the  result  of  a  parliamentary  arrangement 
of  a  peculiar  and  special  nature,  designed  for  the 
protection  and  benefit  of  the  Great  Western  Com- 
pany, by  which,  on  certain  expressed  conditions, 
and  subject  to  very  special  safeg^nards,  the 
Swindon  Company  is  entitled  to  the  benefit  of  a 
perpetual  statutable  right  to  carry  their  railway 
at  one  point  over,  and  to  run  their  trains  at 
another  point  under,  the  railway  of  the  Great 
Western  Company.  Many  questions  have  been 
discussed  in  the  course  of  tne  argument  on  the 
construction  of  the  Lands  Clauses  Act  1845,  on 
which  I  do  not  find  it  necessary  to  express  any 
opinion.  It  seems  conceded  that  sect.  16  of 
that  Act,  if  interpreted  as  it  stands,  and  aided 
only  by  the  context  of  the  Act  itself,  would  not 
be  applicable  to  the  case  of  a  statutable  easement 
such  as  that  now  before  us.  The  interpretation 
of  ''  lands  "  in  the  Lands  Clauses  Act,  if  that  Act 
stood  alone,  would  probably  be  that  it  was  confined 
to  the  taking  of  "  land  "  as  commonly  understood, 
and  that  land  so  taken  should  include  all  existing 
rights,  hereditaments,  and  easements  which 
affected  that  land.  The  general  language  of  the 
Lands  Clauses  Act  and.itsujcontaxt  with  the  form 
of  the  statutable  conveyance  (schedule  A.)  all 
indicate  that  such  should  be  its  interpretation. 
Lord  Watson  is,  I  believe,  of  opinion  that  sect.  16 
may  have  a  larger  and  wider  application  when 
incorporated  in  the  special  Act,  and  so  as  to  be 
applicable  to  all  cases  of  compulsory  acquiring  of 
easements  created  by  the  special  Act.  I  do  dot 
dissent  from  this  position,  which  must,  however, 
depend  6u  the  language  of  the  special  Act,  and 
renders  necessary  a  critical  examination  of  the 
defendants'  special  Act.  Some  stress  W8«  laid 
on  the  terms  of  the  2nd  section  of  the  special 
Act  by  which  the  Lands  Clauses  Act  is  incorpo- 
rated, but  that  incorporation  would  have  taken 
place  independent  of  sect.  2,  and  was  necessary 
for  the  purposes  of  sect.  5,  which  describes  the 
railway  to  be  made  by  the  company  and  empowers 
the  company  to  enter  upon,  take,  and  use  such  of 
the  lands  delineated  on  the  said  plans  as  may  be 
re<)ttired  for  that  purpose.  With  sect.  5  and  the 
pnor  incorporation  of  the  Lands  Clauses  Act  the 
compulsory  powers  ^ven  to  the  company  are 
completed.  Sect.  5  la  followed  by  sects.  6,  7,  8, 
and  9,  which  require  special  attention.  The  8th 
section "  was  inserted  at  the  instance  of  the 
plaintiff'  company "  for  their  protection.  From 
what  P  The  answer  is,  from  the  exercise  of  these 
powers  which '  the  defendant  company  would 
otherwise  have  possessed  under  the  5th  section  of 
the  special  Act  and  the  compulsory  powers  of 
the  Lands  Clauses  Act.  Sect.  8  may  oe  said  to 
form  a  special  enactment,  the  result  of  a  parlia- 
mentary arrangement  complete  in  itsolf  and  pro- 
viding for  all  contingencies.  I  have  alrotdy 
adverted  to  its  rather  complicated  details.  The 
defendant  company  is  prohibited  from  taking  or 
acquiring  compulsorily  or  otherwise  any  land  of 
the  plaintiff  company,  and  is  strictly  confined  to 
acquiring  two  rights  or  privileges — the  one  to 
carry  their  rail  over  the  railway  of  the  plaintiff 
company  by  means  of  a  bridge  resting  entirely  on 
the  land  of  the  defendant  company,  but  spanning 
by  its  arch  the  railway  of  the  plaintiff  company  ; 
and  the  other  to  carry  thtir  railway  by  means  of 
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a  tannel  or  arch  under  the  railway  of  the  plaintiff 
company,  but  subject  to  the  provision  that  the 
tannel  or  arch  snail,  on  completion,  be  the  pro- 
perty of  the  plaintiff  company,  and  be  deemed 
Sirt  of  the  structure  of  their  main  line  to 
loncester.  The  defendant  company  is  prohibited 
from  acquiring  any  land  from  the  plaintiff  com- 
pany, but  they  may  purchase  the  rights  thus 
defined  by  the  statute,  which  the  plaintiff  com- 
pany is  bound  to  sell  and  grant  to  them.  The 
notice  of  the  12th  Ausr.  1882,  called  the  "  Notice 
to  treat,"  is  not  a  notice  under  sect.  18  of  the 
Lands  Clauses  Act  1845,  but  is  a  good  notice 
under  sub-sect.'  8  of  sect.  8  of  the  special  Act. 
When  the  defendant  company  thus  gave  notice  of 
their  election  to  purchase  the  rights  specified  in 
sect.  8,  the  two  companies  immediately  stood  in 
this  relation  to  eacn  other,  that  the  one  was 
bound  to  purchase  and  the  other  to  sell  those 
rights,  and  nothing  remained  to  be  done  but  to 
ascertain  the  price.  Nothing  is  said  as  to 
price  in  sect.  8,  but  it  is  imported  in  the  terms 
"  purchase  "  and  "  sell, "  although  the  price  may 
be  nominal  merely.  It  may  be  that  the  plaintiff 
oompany  would  probably  sustain  no  loss  or  injury 
whatever  from  tne  exercise  of  the  rights  conferred 
on  the  defendant  company,  or  mi|^t  be  held  to 
be  adequately  compensated  by  the  rights  stipu- 
lated for  and  seenr«l  to  them  in  sub-sects.  2  and 
4  of  sect.  8,  but  it  was  urged  that  no  provision  is 
madeto  ascertain  price  or  compensation,  and  that 
we  are  thus  compelled  to  fall  back  on  sect.  21 
and  the  following  sections  of  the  Lands  Clauses 
Act.  It  seems  to  me  that  is  not  so.  Sub-sect.  9 
of  sect.  8,  in  my  opinion,  provides  for  the  case. 
Its  language  is  veiy  general :  "  If  any  dispute 
shall  arise  respesting  the  matters  and  provisions 
aforesaid  or  any  of  them,  snch  dispute  shall  be 
settled  by  an  arbitrator,"  Ac.  What  are  the 
matters  and  provisions  aforesaid  P  The  answer  is 
to  be  found  in  the  previous  elaborate  details  of 
sect.  8,  including  the  immediately  preceding 
antecedent,  viz.,  the  purchase  and  sale  of  the 
statutable  rights  in  question  to  the  defendant 
company.  But  it  was  said  that  it  was  not  reason- 
able to  suppose  that  it  was  contemplated  to 
appoint  a  civil  engineer  to  settle  price  or  compen- 
sation. Who  could  be  more  competent  to  deter- 
mine the  price,  if  any,  to  be  paid  for  the  easement 
conferred  on  the  defendant  company  over  the 
value  of  the  easements  provided  for  the  plaintiff 
company  P  Sub-sect.  9  does  not  provide  that  the 
arbitrator  should  necessarily  be  an  engineer,  but 
when  vou  refer  back  to  sect.  6  relating  to  "  the 
canal,  and  to  sect.  7  relating  to  "  the  canal  com- 
panv,"  there  is  an  express  provision  in  sub-sect.  5 
of  the  one  and  sub-sect.  12  of  the  other,  that  the 
arbitrator  is  to  be  an  engineer  who  is,  amongst 
other  things,  to  settle  the  amount  of  money  to 
be  paid  under  the  provisions  of  these  sections. 
Before  leaving  sects.  6  and  7, 1  may  observe  that 
both  relate  principally  to  works  of  a  cognate 
character  to  those  which  we  have  to  deal  with. 
It  would  be,  inmy  judgment,  wholly  unsustainable 
to  contend  that  the  compulsory  powers  of  the 
Lands  Clauses  Act  referred  to  in  sect.  16  of  that 
Act  had  any  relation  to  sect.  6  of  the  special 
Act ;  and  as  to  sect.  7  of  that  Act,  which  provides 
for  the  protection  of  the  Wilts  and  Berks  Canal 
Company,  it  is  remarkable  that  in  sub-sect.  2, 
where  an  option  is  given  to  the  canal  company 
either  to  grant  a  perpetual  easement  or  rignt  of 


using  or  else  sell  the  fee,  it  is  specially  enacted 
that  if  the  canal  company  fail  to  exercise  their 
option  "  the  company  may  enter  and  take  and  use 
the  lands  snbject  to  the  provisions  of  the  Liuids 
Clauses  Act.'*  This  reference  to  the  Lands 
Clauses  Act  was  here  whol^  unnecessary  if  the 
contention  of  the  plaintiff  company  is  well 
founded.  Adopting  by  anticipation  Lord  Bram- 
well's  reading  of  sect.  3  of  the  Lands  Clauses 
Act  as  to  the  interpretation  of  the  word  "  lands," 
which  he  will  himself  express,  mad  on  the  most 
careful  consideration,  I  have  come  to  the  concla- 
sion  that  the  statutable  rights  given  to  the 
defendant  company  do  not,  nor  does  either  of 
them,  constitute  "  lands  "  within  the  meaning  of 
sect.  16  as  incorporated  in  the  special  Act,  and 
that  we  ought  not  to  strain  the  meaning  of  the 
section  so  as  to  embrace  a  case  which,  in  my 
opinion,  it  was  never  intended  to  meet.  In  deter- 
mining this  case  we  cannot  separate  the  two 
privileges  created  by  sect.  8  of  the  special  Act ; 
and  can  it  be  said  with  accuracy  that  the 
privilege  of  constructing  a  bridge  on  their  own 
land  and  carrying  its  one  span  of  seventy- five  feet 
through  the  air  over  the  railway  of  the  plaintiff 
company  is  the  taking  of  land  or  of  any  messuage 
or  tenement,  or  of  any  hereditament  known  to 
the  lawP  I  think  that  the  only  answer  to  tbia 
must  be  in  the  negative,  notwithstanding  the 
legal  maxim  Cujut  ett  $olum  eju*  est  utque  ad 
ccelum  et  ad  inferot.  The  ownership  of  land 
carries  with  it  as  one  of  its  natural  incidents  the 
right  to  the  air  in  a  line  above  it,  vque  ad  stelaiR, 
but  the  air  is  not  land.  As  to  the  other  privilege 
of  driving  a  tunnel  under  the  plaintiff  company's 
railway  and  through  their  sou,  it  is  to  be  bonie 
in  mind  that,  though  the  defendant  company  is 
authorised  to  interfere  with  the  land  of  the  plain- 
tiff company  by  constructing  the  tunnel,  they  are 
prohibited  from  taking  or  acquiring  any  land  of 
the  plaintiff  company,  and  that  the  archway  or 
tannel,  and  any  extensions  thereof,  when  con- 
structed, continue  to  be  the  property  of  the  plain- 
tiff oompanv  and  part  of  tne  structure  of  their 
line.  The  defendant  company  gets  the  privilege 
to  construct,  and  when  constracted,  the  farther 
privilege  of  running  their  rails  and  carrying  their 
trains  over  the  floor  of  that  arch  or  tunnel,  bat 
the  arch  itself  becomes,  and  the  solum  remains,  the 
property  of  the  plaintiff  company.  In  my  opinion 
the  judgment  of  the  Court  of  Appeal  should  be 
aSBrmed  on  two  grounds :  (1)  That  the  assertion 
of  the  rights  conferred  by  sect.  8  of  the  special 
Act  is  not  a  "  putting  in  force  of  the  powers  of 
the  Lands  Clauses  Act,  or  of  the  special  Act  in 
relation  to  the  oompalsoiy  taking  of  land;" 
(2)  That  even  if  the  perpetwJ  easements  created 
by  sect.  8  of  the  special  Act  woal4  eonstitate 
"  land  "  within  the  scope  of  sect.  K  vi  the  Lands 
Clauses  Act,  yet  the  case  has  be*^  taken  ont  of 
the  comDulsory  powers  of  the  L*n<3s  Clauses  Act 
by  the  provisions  of  sect.  8  of  the  special  Act. 
lliere  is  another  view  to  be  ciHisideted,  which  may 
go  a  considerable  way  to  reconcile  what  I  believe 
is  a  main  difference  of  opinion  b^tveen  my  noble 
and  learned  friends.  If  I  am  Ui  error  in  my 
opinion  that  the  compulsory  powers  referred  to 
in  sect.  16  are  not  applicable  to  the  case  before  us, 
it  would  seem  to  me,  nevertheless,  that  the  notice 
of  the  12th  Aug.  1882  was  not  a  notice  to  treat 
within  sect.  18,  but  constitnted  an  election  to 
aocept.the  rights  offered  by  sect.  8  of  the  special 
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Act.  That  tronld  seem  at  once  to  create  such  a 
relation  between  the  companies  of  inchoate  pur- 
chase and  sale  as  to  satisfy  the  difficnlty  enter- 
tained by  Lord  Watson,  and  enable  him  to  coincide 
in  opinion  with  Lord  Bramwell,  that  the  defen- 
dant company  was  in  a  position  to  take  advantage 
of  sect.  85  of  the  Lands  Clauses  Act,  which 
stands  outside  the  compulsory  powers  of  the  Act 
and  is  unaltered  by  sect.  16.  Upon  these  groands 
I  move  that  the  judgment  of  the  Court  of  Appeal 
be  affirmed,  and  the  appeal  dismissed  with  costs. 

Lord  Watsox. — My  Lords  :  The  fact  that  this 
case  has  given  rise  to  much  difference  of  judicial 
(pinion  must  be  my  excuse  for  stating  fully  the 
reasons  for  which  1  am  unable  to  assent  to  the 
judgment  which  has  been  moved.  Sect.  6  of  their 
special  Act  confers  upon  the  respondent  company 
the  usoal  powers  to  make  and  maintain  the  rail- 
ways therein  described,  and  to  enter  upon,  take, 
ana  use  such  of  the  lands  delineated  on  the 
deposited  plans,  and  described  in  the  books  of 
reference,  as  may  be  required  for  that  purpose. 
Bat  that  enactment  is  qualified  bv  sect,  s,  wnich 
(inter  alia)  provides  that,  except  tor  the  purposes 
of  the  two  crossings  in  question,  the  respondent 
company  shall  not  take  or  acquire  any  rights 
over  any  land  of  the  Great  Western  Companv ; 
and  further,  that,  as  regards  the  lands  of  the 
Great  Western  Company  which  they  are  autho- 
rised to  use,  enter  upon,  or  interfere  with,  "  the 
company  shall  not  purchase  and  take  the  same, 
bat  the  company  may  purchase  and  take,  and  the 
Great  Western  Company  shall  sell  or  grant  accord- 
ingly, an  easement  or  right  of  using  the  same  in 
perpetuity  for  the  purposes  for  which,  but  for 
this  enactment,  the  company  might  purchase 
and  take  the  same."  It  appears  to  me  to  be  the 
necessary  result  of  these  statutory  provisions  that 
the  bridge  to  be  erected  by  the  respondent  com- 
pany over  the  Bristol  line  will  belong  to  them  in 
fee.  No  part  of  the  structure  rests  upon  the  soil 
of  the  Great  Western  Company.  The  arch  is  part 
of  a  building  erected  upon  adjoining  land  acquired 
by  the  respondents  for  the  purposes  of  their  under- 
taking ;  and  such  a  projection,  made  by  virtue  of 
a  right  of  easement,  does  not  become  the  property 
of  the  owner  of  the  servirat  tenement.  The 
croasing  under  the  Gloucester  line  is  in  a  some- 
what different  position.  In  that  case,  the  Great 
-Western  Company  are  vested  with  the  property 
of  the  archway  and  works  incidental  thereto, 
which  are  in  reality  part  and  parcel  of  their  own 
line,  being  the  support  substituted  for  the  solid 
embankment  to  be  removed  in  course  of  construct- 
ing the  respondent  company's  railway.  The 
iolum  beneatn  the  archway  remains  the  property 
of  the  Great  Western  Company ;  but  such  parts 
of  the  new  railway  as  the  rails  and  sleepers,  and 
possibly  the  ballasting,  will  not,  in  my  opinion, 
become  the  property  of  that  company.  The 
express  provisions  of  sect.  8  (4)  vesting  the  arch- 
way in  the  appellants  appear  to  me  to  indicate 
that  the  Legislature  did  not  intend  to  vest  in 
them  materials  used  for  the  formation  of  the  new 
railway  above  the  surface  of  the  land.  I  cannot 
concur  in  the  opinion  expressed  by  Jessel,  M.B., 
in  the  Court  of  Appeal,  to  the  effect  that  the  right 
thus  given  to  tne  respondents  is  in  substance 
equivalent  to  running  powers.  Were  I  able  to 
adopt  that  view,  I  do  not  think  I  should  hesitate 
to  come  to  the  same  conclusion  as  the  majority  of 
the  learned  judges  of  the  Court  of  Appeal.    It 


must,  in  my  opinion,  be  conceded  that  a  statutory 
right  whicn  is  in  reality  nothing  more  than  a 
privilege  of  running  trains  cannot  oe  regarded  as 
a  power  to  take  land  within  the  meaning  of  sect. 
16,  or  any  other  section  of  the  Lands  Clauses  Act. 
But  there  does  not  appear  to  me  to  be  any  real 
analogy  between  a  grant  of  running  powers  and 
the  powers  conferred  upon  the  respondents  by 
their  special  Act.  llieir  right  is  to  construct, 
mamtam,  and  use  in  perpetuity,  a  railway  of 
their  own  above  or  upon  the  land  of  the  Great 
Western  Company ;  and  that  is  a  very  different 
thing  from  a  mere  right  to  run  their  trains  over, 
or  otherwise  use,  the  undertaking  of  another 
company.  The  respondents  maintain  that  the 
provisions  of  sect.  8  of  their  special  Act  constitute 
a  complete  voluntary  agreement  between  the  two 
companies  for  the  purchase  of  the  rights  or  ease- 
ments in  question.  If  that  be  the  true  construc- 
tion of  the  clause,  it  is  unnecessary  for  the  respon- 
dents to  resort  to  the  powers  of  the  general  Act, 
either  for  the  purpose  of  placing  the  Great  West- 
ern Company  and  themselves  in  the  relative 
position  of  vendors  and  purchasers,  -  or  for  the 
purpose  of  fixing  the  compensation  payable  by 
them.  I  assume  that  the  terms  of  sect.  8  were 
amicably  adjusted  between  those  two  companies, 
with  the  object  of  protecting  (as  the  dause  itself 
says)  the  interests  of  the  Graat  Western  Com- 
pany; but  that  does  not  make  the  clause  an  agree- 
ment of  sale  and  purchase.  It  must  be  construed 
according  to  its  terms,  and  I  &il  to  discover  in 
these  a  single  expression  importing  that  an  agree- 
ment has  been  concluded  for  the  purchase  by  the 
respondents  of  an  easement  over  any  portion  of 
the  appellants'  lands.  Sect.  8  enacts  that  the 
respondents  "  may  purchase  and  take,"  and  that 
the  appellants  "  shall  sell  or  grant"  such  ease- 
ments, these  being  the  terms  in  which  a  statutory 
grant  of  compulsory  powers  is  usually  expressed; 
and  its  provisions  are  devoid  of  all  the  essentials 
of  a  contract,  inasmuch  as  they  neither  impose  an 
obligation  ufxm  the  respondents  to  take,  nor  do 
they  define  the  subjects  which  are  to  be  taken. 
The  respondents  are  empowered  to  create  these 
easements  apon  or  above  any  portions  of  the 
appellants'  land  within  their  limits  of  deviation,  . 
wnich  are,  by  sect.  8  (2),  restricted  to  one  hundred 
feet  on  either  side  of  the  centre  line  unless  the 
appellants  shall  consent  in  writing  to  a  further 
departure  from  it.  The  respondents  are  placed 
under  no  statutory  obligations  to  purchase  at  all, 
or,  if  they  do  purchase,  to  take  any  particular 
part  of  the  appellants'  railways ;  and  something 
must  be  done  in  order  to  fix  that  obligation  upon 
them,  and  to  define  the  subject-matter  of  the 
purchase.  Sect.  8  makes  no  provision  for  effect- 
ing either  of  these  objects,  botn  of  which  must  be 
accomplished  before  there  can  be  even  an  imper- 
fect contract  leaving  the  purchase  money  indeter- 
minate. I  am  therefore  of  opinion  that  the  res- 
pondents, when  they  have  resolved  to  avail  them- 
selves of  the  statutory  powers  conferred  by  their 
special  Act  against  the  Great  Western  Company, 
can  only  do  so  by  agreement  or  by  notice  to  treat, 
in  accordance  with  the  provisions  of  the  Lands 
Clauses  Act.  Upon  this  part  of  the  case  I 
shall  only  say  further  that  I  do  not  think  the 
ascertainment  of  the  compensation  which  the 
respondents  are  to  pay  to  the  Great  Western 
Company  for  the  easements  which  they  are 
authorised  to  purchase  and  take  is  one  of  the 
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"  matters  and  prorisions  aforesaid,"  disputes  con< 
eeming  -which  are  referred  to  arbitration  by  sect. 
8  (9)  of  the  special  Act.  It  appears  to  me  that 
the  whole  eSoct  of  the  enactments  of  that  section, 
in  regard  to  pnndiase  and  sale,  is  to  snbstitnte  a 
right  of  use  for  a  right  of  fee  as  the  sabject  of 
compalsoi^  purchase;  that  thej  are,  in  fact,  a 
mere  qnalificAtton  of  the  power  to  take  prerviously 
cmtfared  by  sect.  5  of  tne  Act.  Nothing  is  said 
about  price  in  sect.  8;  bat  the  clauses  of  the 
general  Act  are  incorporated,  which  do  expressly 
proTide  for  its  ascertainment;  and  I  am  not  pre- 
pared to  hold  that  these!  express  provisions  are  to 
be  denied  effect  on  the  ground  that  such  ascertain- 
ment  onght  by  implication  to  be  regarded  as  a 
dispnte  arising  under  a  clanse  which  makes  no 
mention  of  price.  It  was  next  argned  for  the 
respondents  that  rights  of  use  or  easements,  such 
as  they  are  empowered  to  acquire  by  sect.  8,  are 
not  "  lands"  within  the  meaning  of  the  16th  and 
other  Bections  of  the  Lands  Clauses  Act  which 
relate  to  compulsory  taking;  and  accordingly 
that  their  proceedings  for  the  purpose  of  taking 
these  rights  of  use  or  easements  conld  in  no  evoit 
fall  within  the  scope  of  sect.  16.  That  argument 
raises  a  very  important  question  on  the  construc- 
tion of  the  general  Act.  In  my  ofnnioii  the  riew 
taken  by  Chitty,  J.  and  Cotton,  Ii!j.  is  the  right 
one.  The  interpretation  clause  of  the  Lands 
Clauses  Act  (sect.  3)  provides  that  the  words  and 
expressions  therein  defined  shall  "both  in  this 
and  the  special  Act"  have  the  several  meanings 
thereby  assigned  to  them  "  unless  there  be  some- 
thing either  in  the  snbject  or  context  repugnant 
to  such  construction;"  and  it  enacts  that  the 
word  "  lands"  shall  extend  to  messuages,  lands, 
tenements,  and  hereditaments  of  any  tenure." 
Now  it  is  perfectly  true  that  the  word  "  lands," 
as  it  occurs  in  many  of  the  leading  clauses  of  the 
Act  of  1845,  id,  by  reason  of  the  context,  limited 
to  corporeal  hereditaments.  Taking  that  Act  per 
te,  and  irrespective  of  the  terms  of  any  other 
statute,  these  clauses  do  not  appear  to  be  appli- 
cable to  the  compnlsoty  taking  of  an  easement,  at 
least  in  the  sense  in  which  the  respondents  are  by 
their  Act  empowered  to  purchase  and  take  such  a 
right.  The  only  easements  which  these  provisions, 
read  by  themselves,  seem  to  contemplate  are  ser- 
vitude rights  burdening  the  corporeal  lands  taken 
by  the  company,  which  are  destroyed  or  impaired 
by  the  construction  of  the  railway.  The  company 
are  not  dealt  with  as  being  either  entitled  or 
bound  to  purchase  and  take  such  easements,  but 
as  liable  to  make  compensation  in  respect  of  their 
having  by  the  construction  of  their  authorised 
works  injuriously  affected  the  dominant  land  to 
which  the  easements  are  attached.  As  for  the 
land  upon  which  the  railway  is  to  be  constructed, 
the  compulsory  clauses  of  the  general  Act  con- 
template that  the  company  shall  take  the  soil 
itself,  and  not  a  mere  right  to  use  it  in  perpetuity. 
On  the  other  hand,  I  can  see  no  reason  for  nolding 
that  in  sect.  7,  and  other  clauses  of  the  Act,  which 
relate  to  purchase  by  agreement,  the  word  "lands" 
most  be  restricted  to  corporeal  hereditaments.  If 
» landowner  is  willing  to  sell  a  ricrht  of  use,  and 
such  a  right  is  sufiBcient  for  all  the  purposes 
sanctioned  by  the  special  Act,  I  cannot  conceive 
that  it  was  the  intention  of  the  Legislature  to 
enact  that  the  landowner  sbould  not  sell  or  the 
company  purchase  that  limited  right.  Granting, 
however,  that  the  expression  "  lands"  in  the  Act 


of  1845  must,  when  the  terms  and  cfHitext  of  that 
Act  are  alone  regarded,  bear  a  more  restricted 
meaning  than  is  -assigned  to  it  b^  the  iaiierpr<etar 
tion  clause,  it  does  not  follow  that  it  mast  continne 
to  have  the  same  limited  w»Aa.«»TijT  when  its  dausea 
are  embedded  in  a  context  whidi  fflilarges  th» 
scope  of  the  general  AcL  When  that  Act  ia 
incorporated  with  raiactments  which  espreeaijr 
confer  upon  the  promoters  power  to  purchase  and 
take  incorporeal  hereditaments  by  compalsioiv  I 
think  its  clauses  ought  by  virtue  of  their  new 
context  to  be  construed  so  as  to  include  and  ai^ly 
to  hereditaments  which  are  not  ctoporeal.  It  was, 
according  to  my  appr^ension,  the  purpose  of  the 
Leg^lature  that  the  clauses  of  the  general  Acfc 
should  be  capable  of  expansion  so  as  to' apply  no4 
only  to  the  cases  contemplated  by  that  Act,  bofe 
to  all  cases  of  purchasing  and  taking  sanctioned 
by  the  provisions  of  any  of  the  niecial  Acts  with 
which  they  were  in  future  to  be  incorporated, 
subject,  it  may  be,  to  the  proviso  that  the  words 
and  expressions  occurring  in  these  clauses  were 
not  to  be  extmded  beyond  the  meanings  sererallj 
assigned  to  them  in  sect.  3  of  the  Act.  The  res- 
ponoents,  however,  maintained  that  an  eaaeoient 
or  ri^ht  of  use,  such  as  their  special  Act  em- 
powws  them  to  take,  is  not  a  "  heieditament" 
within  the  meaning  of  sect.  3  of  the  Lands  Clauses 
Act,  and,  at  all  events,  is  not  a  "  hereditament  of 
tenure."  As  to  the  first  brancii  of  the  argument, 
I  confees  my  inability  to  understaad  why  the 
expression  "  hereditaments"  in  sect.  3  should  not 
be  held  to  include  incorporeal  hereditaments.  I 
think  it  does,  and  it  was  so  held  by  the  Court  of 
Queen's  Bench  in  Btg.  :V.  The  Cambriau  Sailmty 
Company  (L.  Bep.  6  Q.  B.  Div.  422;  25  L.  T.  Bep^ 
N.  S.  84).  Blackburn,  J.  observing  that  "heredi- 
taments," as  used  in  the  Act,  indudss  "  anything 
which  is  the  snbject  of  inheritance."  That  case 
was  overruled  by  the  Court  of  Amieal  in 
Hopkins  T.  The  Great  Northern  Baibeay  Company 
(2  Q.  E.  Div.  224;  36  L.  T.  Bep.  N.  8.  898),  on  the 
KTOXtad  that  the  injury  to  the  ferry,  for  which  the 
Court  of  Queen's  Becnch  had  held  the  company 
liable  in  compensation,  was  attributable  to  the 
user,  and  not  to  the  construction  of  the  railway. 
But  Mellish,  L.J.,  who  delivered  the  judgment  of 
the  Court  of  Appeal,  said:  "In  the  case  of  Seg.  t. 
The  Cambrian  Baihcay  Ccauaany  the  judges  rely 
on  the  clause  in  the  Lands  Clauses  Connplidation 
Act  by  which  the  word  'lands'  includes  'fran- 
chises. This  no  doubt  proves  that,  if  franchises 
are  injured  by  the  construction  of  the  railway  or 
works,  which  they,  may  be,  compensation  may- be 
obtained."  So  that  the  Court  of  Araeal,  in  iTop- 
kina  V.  The  Great  Northern  Baiheay  OompoHy,  did 
not  differ  froin,  but  on  the  contrary  approved  of, 
the  decision  in  Beg.  v.  The  Camhrian  iZailiray 
Company,  in  so  far  as  it  affirmed  that  an  incorpo- 
real nereditament,  such  as  a  franchise  of  terry,  is 
"  land"  within  the  meaning  of  sect.  3,  and  tliere- 
fore  "  land"  within  the  meaning  of  sect.  68  of  the 
Lands  Glauses  Act.  In  the  subsequent  case  of 
HiU  V.  The  Midland  Sailicay  Company  (21  Ch. 
Div.  143;  47  L.  T.  Bep.  N.  S.225),  where  the 
company  had  power  by  their  special  Act  to 
acquire  (except  in  a  certiain  event  which  had  not 
occurred)  a  right  or  easement  of  precisely  the 
same  character  as  that  which  the  respondent 
company  are  authorised  to  take  for  the  purpose  of 
crossing  the  appellants'  Gloucester  line,  Fry,  J. 
i  held  that  such  right  or  easonent  was,  by 
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of  its  baving  been  made  the  subjoct  of  compnlsory 
acqaisition  by  the  provisiona  of  the  special  Act, 
brought  within  the  scope  of  the  statutory  defini- 
tion of  the  word  "  lands"  as  occurring  in  sect.  18 
and  other  clauses  of  the  general  Act,  with  respetrt 
to  compnlsory  taking,  as  well  as  in  sect.  85.  The 
only  authority  to  the  contrary,  which  was  relied 
on  for  the  respondents,  was  Pinehin  v.  The 
London  and  BlackwaU  Railway  Company  (6  De  G. 
M.  &  G.  851 ;  24  L.  T.  Hep.  O.  S.  196).  The  observa- 
tions made  by  Lord  Cranworth  in  that  case  are 
entitled  to  the  greatest  respect ;  bat  I  agree  with 
Cotton,  L.J.  in  thinking  that  those  observations 
were  directed  to  the  question  whether  the  word 
"lands"  in  sect.  18  of  the  Lands  Clauses  Act, 
apart  from  any  peculiar  powers  conferred  by  the 
special  Act,  includes  an  easement.  What  he,  as  I 
imderstand  him,  did  say,  was,  that  the  context  of 
the  general  Act  forbade  the  application  of  sect.  18 
to  "  lands"  which  were  not  corporeal  hereditaments 
— *  proposition  which  I  do  not  think  it  necessary 
to  dispute.  Then,  as  regards  the  other  brr  nch  of 
the  argument,  1  do  not  think  that,  in  order  to  bring 
it  within  the  interpretation  clause,  an  easement 
iniut  be  a  hereditament  of  tenure.  The  words 
"of  any  tenure"  were  not,  in  my  opinion,  intended 
to  restrict  the  scope  of  the  enumeration  which 
precedes  them.  I  agree  with  Lord  Bramwell, 
that  they  ought  to  be  read  in  the  same  sense  as  if 
the  expression  in  the  Act  had  been  "  of  whate\%r 
tenure,  if  any."  These  words  do  not  seem  to  have 
been  regarded  as  of  any  consequence;  at  least  they 
were  not  made  matter  of  argument  or  of  judicial 
comment  in  the  cases  to  which  I  have  referred. 
At  the  time  when  an  injunction  was  applied  for, 
the  respondents  were  about  to  make  an  entry 
under  sect.  85  of  the  Lands  Clauses  Act,  and  I 
understand  Lord  Bramwell  to  be  of  opinion  that 
sect.  16  does  not  apply  to  the  power  given  by  sect. 
85,  which  is  a  power  to  "enter  upon  and  use" 
and  not  to  "  take "  lands.  Now  I  desire  to  say 
that  I  agree  with  my  noble  and  learned  friend  in 
thinking  that  an  entry  upon  lands,  in  terms  of 
sect.  86,  is  not  the  exercise  of  a  power  "  for  the 
compulsory  purchase  or  taking  of  lands  "  within 
the  meaning  of  sect.  123  of  the  Lands  Clauses  Act. 
That  was  expressly  decided  iaSalubvryy.The  Qre<vt 
Northern  Railvoay  Company  (17  Q.  B.810),  and  I  am 
not  prepared  to  hold  tmit  the  powers  of  sect.  85  are 
among  the  powers  "  in  relation  to  the  compulsory 
taking  of  land  for  the  purposes  of  the  under- 
taking," which  are  directly  struck  at  by  the  pro- 
hibition of  sect.  16.  The  respondents  now  say 
that  the  notice  which  they  gave  the  appellants 
upon  the  12th  Aug.  1882  was  not  a  notice  to  treat 
in  terms  of  the  Lands  Clauses  Act,  but  under 
their  special  Act ;  and  that  compensation  for 
these  rights  of  easement  is  not  to  be  assessed 
under  the  provisions  of  the  Lands  Clauses  Act, 
but  by  an  arbitrator  a|mointed  pursuant  to  sect. 
8  (9)  of  their  special  Act.  I  am  not  disposed  to 
regard  that  contention  with  much  favour.  The 
notice  of  12th  Aug.  18-2  contains  all  the  essentials 
of  a  notice  to  treat  under  sect.  18  of  the  genera} 
Act,  and,  though  it  proceeds  on  a  recital  of  the 
special  Act,  that  Act  (sect.  2)  expressly  incor- 
porates the  Lands  Clauses  Act,  so  that  an  objec- 
tion founded  on  the  non-recital  of  the  Act  of  1845 
would,  in  my  opinion,  be  merely  technical  and 
without  substance.  It  is  possible  that  the  notice 
was  so  framed  that  it  might  do  duty  either 
as  a  notice  under  the  general   or  the   specii^ 


Act;  but  I  am  certainly  under  the  impression 
that  the  respondents  gave  it  to  the  appellants 
in  the  belief  that  it  would  be  received  by 
them  as  a  notice  to  treat  in  terms  of  sect. 
18.  I  am  strongly  confirmed  in  that  impres- 
sion by  the  proceedings  which  they  subsequently 
took  under  sect.  85.  The  condition  of  the 
bond  which  they  have  executed,  in  compliance 
with  the  provisions  of  that  section,  in  order  to 
secure  payment  of  the  purchase  money  to  the 
appellants,  is,  that  they  shall  pay  or  cause  to  be 
paid,  or  deposit  in  the  Bank  of  Kngland  for  the 
benefit  of  the  parties  interested  "  under  the  pro- 
visions of  the  Lands  Clauses  Consolidation  Act 
1845,  all  such  purchase  money  ahd  compensation 
as  may,  in  manner  in  the  said  last-mentioned  Act 
proviaed,  be  determined  to  be  payable  by  the 
said  Swindon  and  Cheltenham  Extension  Bail- 
way  Company."  If  the  compensation  is  to  be 
determined,  as  they  now  say  it  is,  in  terms  of  sect. 
8  (9)  of  the  special  Act,  then  they  have  not  given 
bond  for  its  payment,  according  to  the  provisions 
of  sect.  85.  Thus  far,  I  do  not  think  there  is  any 
substantial  difference  between  the  opinions  which 
I  entertain  and  those  which  have  been  expressed 
by  my  noble  and  learned  friend.  But  I  have  the 
misfortune  to  differ  from  my  noble  and  learned 
friend  in  regard  to  certain  points  arising  upon 
the  construction  of  the  Lands  Clauses  Act ;  and 
it  is  owing  to  that  difference  of  opinion  that  I 
cannot  assent  to  his  proposal  to  affirm  the  judg- 
ment of  the  Court  of  Appeal.  In  the  first  place, 
it  is  my  opinion  that  sect.  85  does  not  provide  for 
a  notice  to  treat,  either  in  regard  to  purchase  or 
purchase  money,  but  simply  affords  to  promoters 
the  means  of  obtaining  possession  of  land  to  which 
they  have  acquired  ngfat,  as  purchasers,  under  an 
inchoate  or  imperfect  contract  already  constituted 
by  oompulaory  notice  or  by  agreement.  I  have 
recently  had  occasion,  in  Tiverton  and  North 
Devon  ilxtention  Railieay  Company  v.  Lootemore 
(»  App.  Cas.  -teO;  50  L.  T.  Jlep.  N.  S.  637),  to 
explain  my  reasons  for  holding  that  opinion,  and 
I  shall  not  repeat  them  here.  In  that  case  Fry,  J. 
held  that  the  provisions  of  sect.  85  do  not  relate  to 
compulsory  taking  within  the  meaning  of  sect. 
123;  but  one  of  the  grounds  upon  which  the 
learned  judge  sustained  the  right  of  the  company 
to  proceed  under  sect.  85  was,  that  "  they  had 
given  this  notice  to  treat  long  before."  Earl 
Cairns,  in  the  same  case,  thus  explains  the  scheme 
of  the  Lands  Clauses  Act.  and  the  statutory  con- 
sequences of  a  notice  to  take,  duly  given  in  terms  of 
sect.  18  :  "  The  statute  appears  to  me  to  place  the 
company  and  the  respondent,  by  the  notice  to  treat, 
in  a  position  analogous  to  that  of  vendor  and 
purchaser,  with  power  to  either  side  to  have  the 
.price  fixed  and  paid  without  delay,  and  with  a 
rnrther  right  in  the  company,  within  the  period 
of  five  years,  and  without  prejudice  to  the 
machinery  for  ascertaining  the  price,  on  giving 
adequate  security  for  the  highest  value  of  the 
lands,  to  take  possession  and  make  use  of  the 
land,  whatever  the  legal  consequences  of  that 
possession  after  the  five  years  may  be."  To  hold 
that  promoters,  who  have  neither  made  an  agree- 
ment for  purchase,  nor  g^ven  a  valid  notice  in 
terms  of  sect.  18,  can  nevertheless  obtain  on 
entry  under  the  provisions  of  sect.  85,  would,  I 
conceive,  be  productive  of  strange  consequences. 
By  sects.  24  and  31  of  their  special  Act,  the 
rMpondents'  powers  for  eompulsrar  purchase  are 


Digitized  by 


sray  purcbas^  a 

Google 


804-Vol.  U.,  N.  s.] 


THE  LAW  TIMES. 


[Fob.  14,  1885. 


H.  at  L.]     Gt.  Western  Bail.  Co.  v.  Swikdok  and  Chsltekhax  Extxssion  Bail.  Co.     [H.  or  L. 


limited  to  three  years  and  their  powers  for 
making  their  line  to  five  years,  from  the  passing 
of  the  Act.  The  respondents,  therefore,  could 
not  create  the  statutory  relation  of  vendor  and 
purchaser  between  the  appellants  and  themselves, 
after  the  lapse  of  the  three  years,  by  giving  a 
notice  nnder  sect.  18.  Bnt  the  powers  of  sect.  85 
are  not  then  taken  away,  and  if  they  can  be 
exercised  independently  of  any  previons  contract, 
statutory  or  voluntary,  then  it  must  follow  that  a 
landowner  who  can  no  longer  be  compelled  to  sell, 
and  who  declines  to  make  an  agreement,  may,  at 
any  time  after  the  expiration  of  the  three,  but 
within  the  five  years,  be  deprived  of  the  posses- 
sion of  his  land  by  virtue  of  sect.  86.  It  appears 
to  me  that  the  practical  result  would  be  to  con- 
vert the  provisions  of  sect.  85  into  a  power  of 
compulsory  taking,  instead  of  a  power  to  take 
possession  under  an  antecedent  but  incomplete 
contract.  In  the  second  place,  the  service  of  a 
notice  to  treat,  in  terms  of  sect.  18,  by  promoters 
who  are  free  to  exercise  their  compubory  powers 
of  taking,  imposes  upon  the  landowner,  whether 
he  will  or  no,  the  obligations  of  an  actual  vendor, 
and  leaves  him  no  right  or  interest  in  the  land 
incladed  in  the  notice,  except  to  have  the 
purchase  money  assessed  and  paid  to  him. 
According  to  th6  decision  in  SalMury  v.  The 
Oreat  Northern  BaUway  Company  {ubi  tup.),  that 
is  the  one  act  of  taking  which  must  be  completed 
before  the  period  limited  for  the  exercise  of  com- 
pulsory powers  expires;  alltheother  powers  of  the 
Act,  with  respect  to  ascertainment  of  compensation, 
and  entering  intoposseesion,  being  merelyancillary 
to  it,  and  therefore  not  compulsory.  It  neces- 
sarily follows,  in  my  opinion,  that  the  promoters 
of  a  company,  whose  capital  has  not  been  sub- 
scribed, cannot  give  an  effectual  notice  in  terms 
of  sect.  18 ;  otherwise  I  am  unable  to  discover, 
within  the  four  comers  of  the  Lands  Clauses  Act, 
any  compulsory  power  to  which  the  provisions  of 
sect.  16  can  apply.  Z  do  not  say  that  a  notice  to 
take,  given  by  promoters  in  that  situation,  would 
not  be  equivalent  to  an  offer  to  purchase  by  agree- 
ment, which  would  be  binding  upon  them  if  the 
landowner  chose  to  accept  it ;  but  that  it  would 
be  ineffectual  to  constitute  a  statutory  contract, 
or  to  impose  any  obligation  whatever  upon  a 
landowner  who  did  not  accept  it.  I  ag^ree  with 
the  decision  of  the  Court  of  Common  Fleas  in 
OueslT.  Poole  and  Bournemouth  Railway  Com- 
pany  (L.  Bep.  5  C.  P.  653.).  Sect.  16  does 
not  disable  the  promoters  to  purchase  by  agree- 
ment, and  when  the  landowner  to  whom  a  notice 
is  given  under  sect.  18  assents  to  it,  au  in  that 
case,  that  constitutes  a  voluntary  agreement, 
against  the  validity  of  which  the  promoters  can- 
not plead  the  prohibition  of  sect.  16.  I  am 
accordingly  of  opinion  that  the  respondents  could 
not,  in  Ai^.  1882,  give  the  appellants  a  notice  to 
treat,  having  anv  statutory  effect,  because  sect.  16 
made  it  unlawful  for  them  to  do  so.  The  notice 
which  they  gave  was  ineffectual  per  ae  to  bind 
the  araelhkuts  as  vendors;  and  seeing  that  the 
appeluHits  had  nevei  assented  to  that  notice  and 
have  made  no  agreement  to  purchase,  the  respon- 
dents had,  in  my  opinion,  no  right  to  avail  them- 
selves  of  the  provisions  of  sect.  85.  The  radical 
vice  which  tami  ed  their  proceedings  was  due  to 
the  fact  that  their  capital  had  not  b^n  subscribed. 
If  it  had  been  subscribed,  a  notice  to  treat  would 
have  placed  them  in  a  position  analogous  to  that 


of  purchasers  from  the  appellants,  and  they 
would  have  been  entitled,  under  sect.  85,  to  enter 
upon  the  subjects  which  they  had  so  acquired. 
According  to  the  construction  which  I  put  upon 
these  statutes,  their  notice  was  bad,  whether  it 
was  given  under  the  Lands  Clauses  Act  or  nnder 
the  special  Act,  and  they  were  not,  in  my  opinion* 
authorised  by  sect.  85  to  take  possession  of  land 
in  which  they  had  not  previously  acquinsd  an 
interest.  I  have  therefore  come  to  the  conclosioa 
that  the  appellants  ought  to  prevaiL  I  also  think 
that  their  action  is  well  laid^  seeing  that,  bnt  for 
the  non-subscription  of  their  capital,  the  whole 
proceedings  taken  by  the  respondents  would  have 
been  unezceptioaiAJe. 

Lord  Bbamwbix. — My  Lords :  I  agree  in  the 
conclusion  and  in  the  reasoning  of  Lord  Wataoa 
save  on  one  point  (as  to  which  I  r^^et  that  we 
differ),  and  I  desire  to  rely  upon  hin  arguments  to 
support  my  own.  I  think  that  the  first  thing  to 
be  determined  is  what  estate  or  interest  the 
respondents  are  entitled  to  nnder  their  Act  or 
unaer  the  appellants'  Act  in  or  on  the  appd- 
lants'  land.  It  is  clear  to  me  that  it  is  what  the 
statute  calls  it,  an  easement,  or  rather  easements, 
and  nothing  more.  It  is  true  that  the  property 
in  the  bridge  over  the  railway  is  not  vested  in 
the.  appellants,  but  it  does  not  follow  from  that 
that  the  respondents  have  any  corporeal  estate  in 
it,  Kay  more  than  in  the  case  of  projecting  eaves, 
or  spout,  or  beam  resting  on  a  neighbour's  walL 
The  respondents'  estate  or  interest  then  is  (it  an 
hereditament  at  all)  incorporeal.  The  next  ques- 
tion is,  as  I  thinkr  are  incorporeal  hereditaments 
within  the  Lands  Clauses  Act,  sect.  3,  which  savs 
that  "  lands  "  shall  extend  to  messuages,  laniu, 
tenements,  and  hereditaments  of  any  tenure? 
If  not,  they  are  not  within  sect.  85,  and  the 
respondents  had  no  right  to  enter.  At  first  it 
struck  me  that  no  hereditaments  were  iaduded 
save  those  that  were  of  some  tenure.  And  tar 
this  there  is  the  high  authority  of  Lord  Cnui* 
worth.  But,  with  profound  respect  for  that  most 
learned,  able,  and  accurate  lawyer,  I  have  come  to 
a  different  opinion,  and  for  the  following  reasons : 
First,  I  think  that,  a8:a  matter  of  ordinary 
construction,  where  several  words  are  followed 
by  a  general  expression  as  here,  which  is  as  much 
applicable  to  tne  first  and  other  words  as  to  the 
last,  that  expression  is  not  limited  to  the  last, 
but  applies  to  all.  For  Instance,  taking  "  htn«es 
oxen,  pigs,  and  sheep,  from  whatever  country  they 
may  come,"  the  latter  words  would  apply  to 
horses  as  much  as  to  sheep.  And  then  the  general 
words  apply  to  those  of  the  anteoedoits  to  which 
they  are  applicable  and  not  to  the  others,  and  the 
words  are  to  be  read  as  "  of  whatever  tenure,  if 
any."  Secondly,  if  the  genbral  expression  is  limited 
to  "hereditaments,"  then  it  does  not  extend  to 
messuages,  lands,  and  v  tenements,  except  as 
included  in  hereditaments,  which  cannot  be  the 
case.  Thirdly,  if  "  hereditaments  "  was  put  in  to 
include  incorporeal  hereditaments,  we  hare  not 
had  any  incorporeal  hereditaments  suggested  to 
us  which  could  be  said  to  be  subject  to  tenure. 
And  that  it  was  intended  to  include  incorporeal 
hereditaments  we  ought  to  hold,  not  merely  on 
account  of  the  generality  of  the  words,  but  also 
because  it  would  be  expedient  to  include  incor- 
poreal hereditaments  in  such  an  Act  as  the  Lands 
Clauses.  For  it  is  to  be  remembered  that  that 
Act  is  not  applicable  to  Railways  only,  bat  to  all 
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cases  -where  land  is  recpired,  and  certainly-  some 
of  those  cases  might  include  the  aoqaisition  of 
easements.    For  instance,  suppose  a  school  was 
built,  it  might  be  of  the  greatest  importance  that 
it  should  at  once  acquire  an  easement  of  light  or 
way.    And  especially  it  is  to  be  remembered  that 
the  Lands  Clauses  Act  is  to  be  read  in  connection 
with  the  special  Act.    Fourthly,  unless  the  Lands 
Clanses  Act  enables  the  respondents  to  purchase 
this  easement,  I  do  not  find  any  machmery  for 
fixing  the  price.    Then  there  is  the  authority  of 
Beg.  V.  The  Cambrian  Bailiea^  Company  (iibi  tup.) 
and  the  reasoning  in  the  Court  of  Appeal.    I  am 
of  opinion  then  that  "hereditamenta  "in  the  Lands 
Glauses  Act,  connected   with    the  special  Act, 
includes  incorporeal  hereditaments.    I  have  said 
that  I  find  no  machinery  for  fizdng  the  price  of 
these  easements  other  than  that  m  the  Lands 
Clauses  Act.    It  is  said  that  the  matter  is  to  be 
settled  by  sect.   8   of  the    respondents'   special 
Act,  and  that  it  abrogates  or  supersedes  the  Lands 
Cbmsee  Act,  and  for  this  there  is  the  authority  of 
Boiren,  L.J.    With  sincere  respect  I  cannot  agree. 
We   ought   not   to   hold   an  Act  repealed,  not 
expressly  as  it  might  have  been,  but  by  implica- 
tion, withont  some    strong    reason,  and,  if  the 
Lands  Clauses  Act  extends  to  incorporeal  here- 
ditaments, I  see  none.     Sect.  8  of  the  special  Act 
has  a  heading,  or  is  under  the  rubric,  "  For  the 
protection  of  the  Great  Western  Company  the 
following  provisions  shall  have  effect."    The  Great 
Western  Company  requires  no  protection  as  to 
price  or  the  mode  of    ascertaining  it,  nor  the 
respondents    any    provisions  for    compelling    a 
grant.    Then  sub-sect.  9,  which  is  supposed  to  be 
substituted  for  the  Lands  Clauses  Act  as  to  the 
ascertainment   of  price,  says,  "  If   any  dispute 
shall  arise  respecting  the  matters  and  provisions 
afbreaaid."    Now    there    is    nothing  said  as   to 
"  price."    Next  there  might  be  no  "  dispute,"  and 
yet  a  settlement  be  necessary ;  e^.,  the  respondents 
offer  a  price  and  the  appeuonts  are  silent.    How 
is  there  a  "  dispute "  P    Again,  the  president  of 
the  Institution  of  Civil  Engineers  is  to  appoint 
the  arbitrator.    Very  reasonably,  if  the  matter  is 
one  of  engineering,  and  I  am  not  prepared  to 
deny  that  perhaps  an  eng^eer  would  be  as  well 
able  to  settle  the  price  as  a  land  valuer,  but  per- 
haps not  more  so.    I  cannot  hold,  therefore,  that 
the  clauses  of  the  Lands  Clauses  Act  for  settling 
compensation  are   impliedly  superseded  by  the 
respondents'  Act.    I  must  hold,  then,  that  what 
the  respondents  are  to  have  granted  are  ease- 
ments,   and    that    easements    are    within    the 
Lands  Clauses  Act    taken    in    connection  with 
the  special  Act.     Bnt  it  is  said  that,  even  so, 
the  respondents  were  entitled  to  proceed  under 
sect.    8o    of    the    Lands    Clauses    Act    without 
their  whole  capital  being  subscribed,  because  under 
sect.  85  the  land  is  not  taken,  but  only  "  entered 
upon."    I  have  come  to  the  conclusion  that  Mr. 
TTmohn  is  right  in  this.    From  sect.  16  to  sect.  68 
inclusive  are  provisions  giyiiw  power  in  relation 
to  the  compulsory  taking  of  land.    Sect.  69  is 
under  a  new  headmg ;  so  are  sects.  84  and  85.    It 
is  clear  that  sect.  84  applies  to  cases  where  there 
is  an  agreement  as  to  price,  as  well  as  to  cases 
where  there  is  not.    Sect.  85  supposes  that  an 
agreement  may  be  come  to  after    proceedings 
taken  as    therein    mentioned.    The    expressions 
nsed  in  the  heading,  and  in  both  sections,  are 
"  entry  "  and  "  enter.      In  sect.  88  the  words  are 


"  enter  upon  and  take  possession,"  not  "  take " 
merely.    The  sum  awarded  might  be  larger  than 
the  sum  deposited,   and  the  sureties  might  be 
insolvent,     burely  the  owner  of  the  land  would 
not  have  lost  his  land,  or  his  lien  for  its  price. 
Sect.  16  was  for  the  protection  of  landowners, 
but  they  are  sufiSciently  protected  by  sect.  85  in 
the  cases  it  applies  to.    In  short,  the  appellants' 
case  would  read  into  sect.  85  provisions  relating 
to  the  power  of  compulsory  tsking,  i.e.,  purchas- 
ing, to  which  sect.  85  does  not  relate.    Fry,  J. 
expressly  ruled  to    this  effect  in  Lootemore  v. 
Twerton  and  North  Devon  Railway  Company  (47 
L.  T.  Hep.  N.  S.  151 ;  22  Ch.  Div.  25).  and  on  this 
point  his  ruling  was  not  dissentedirom.    There  is 
still  a  aaestion,  however,  whether,  assuming  the 
use  of  tne  powers  of  sect.  85  not  to  be  conditional 
on  the  capital  being  paid  up,  its  language  is  appli- 
cable   to    an    incorporeal    hereditament.      Not 
without  some  donbt  I  have  come  to  the  conclusion 
that  it  is.    The  way  to  ascertain  this  is  to  read 
the  words  in  the  interpretation  clause  as  in  sect. 
85,  and  read  the  special  Act  in  connection  there- 
with and  see  if  there  is  anything  incongruous. 
If  not,  it  applies.    Bead  the  words  there  thus : 
"  If  the  promoters  of  the  undertaking  shall  be 
desirous  of  entering  upon  and  using  any  lands, 
messuages,  or  hereditaments,  corporeal  or  incor- 
poreal, which  may  be  required  under  the  special 
Act  before,"  ius.    I  see  nothing  incongruous  in 
this.    An  easement  cannot  be  entered  on  indeed, 
but  the  land  over  which  it  is  enjoyed  can  be.    In 
the  result,  I  think  the  judgment  was  right,  and 
should  be  affirmed.    This  is  the  conclusion  I  have 
come  to,  and  it  is  to  me  most  unsatisfactory.    For 
I  not  only  should  have  great  doubts  on  the  ques- 
tion independently  of  the  opinion  of  others,  but, 
in  addition,  I  find  my  opinion  in  part  dissented 
from  by  Lord  Watson,  and  not  corroborated  by 
Chitty,  J.  and  Cotton,  L.J. ;  for  Chitty,  J.  first. 
Cotton,  L.J.  afterwards,  and  my  noble  and  learned 
&iend  hold,  as  I  do,  that  these  easements  are 
within  the  Lands  Clauses  Act,  and  that  that  Act 
is  applicable ;  but  they  do  not  think,  as  I  do,  that 
sect.  16  does  not  apply  to  sects.  84  and  85.    Chitty, 
J.  and  Cotton,  L.J.,  indeed,  had  not,  that  I  can 
see,  the  point  presented  to  them,  and  so  ixt  there- 
fore are  not  affirmatively  against  me.    Bnt  my 
noble  and  learned  friend  has  considered  it,  and 
has  come  to  the  conclusion  that  sect.  16  applies 
to  sects.  84  and  85.    We  are  therefore  at  direct 
variance   on  this.    It  adds    another,  and    most 
serious  one,  to  my  many  doubts.    I  will  say  no 
more  on  it  than  this,  that  notice  to  treat  has  been 
given,  and  that  giving  such  a  notice  is  not  exer- 
cising any  compulsory  power,  as  it  offers  to  treat, 
and  may  produce  an  agreement,  with  no  comptd- 
sion.    But  I  must  notice  the  judgments  of  Jessel, 
M.B.  and  Bowen,  L.  J.,  because,  if  I  could  agree  also 
with  them,  I  need  not  put  my  judgment  on  the 
doubtful    grounds    I    have  mentioned,  and  not 
agreeing  I  mast  say  why  I  cannot  agree.    I  have 
had  the  greatest  difficulty  in  understanding  those 
judgments;  very  much,  I  believe,  owing  to  the 
very  imperfect  and  incorrect  note  we  have  of  them. 
But  I  understand  they  mean  this :  The  Lands 
Clauses  Act  is  out  of  the  question ;  there  is  an 
agreement  between  the  two  companies  contained 
in  the  Act  of  Parliament,  and  that  alone  is  to  be 
looked  to.    In  my  opinion,  this  is  not  the  way  to 
interpret  an  Act  of  Parliament.    That  is  a  law, 
a  compulsion,  and  may  have  been,  and  no  donbt 
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iraB,  quite  against  the  will  of  the  appellants,  and 
no  more  an  agreement  than  snb'mittmg  to  a  fine 
instead  of  imprisonment.  At  all  events,  we 
cannot  interpret  it  on  some  speculation  that  it 
was  not.  I  nave  already  given  my  reasons  for 
thinking  that  the  Lands  Clanses  Act  is  not 
superseded.  But  supposing  I  am  wrong,  the  next 
question  is,  what  right  had  the  respondents  to 
act  as  though  these  easements  were  granted  to 
them  before  they  were  granted,  and  before  the 
extent  and  limits  of  the  right,  and  how  it  was  to 
be  enjoyed,  were  ascertain^  P  I  am  at  a  loss  to 
know.  Over  and  over  again  have  I  read  the 
judgments  of  Jessel,  M.B.  and  Bowen,  LJ'.,  and 
I  cannot  make  otit  the  reason.  Whether  it  is  my 
fault,  or  the  fault  of  the  shorthand  writer,  I  know 
not,  but  there  are  passages  to  me  unintelligible. 
With  all  respect  to  the  late  Master  of  the  Bolls,  I 
think  his  judgment  has  much  of  his  characteristic 
rapidity,  the  exercise  of  which — no  time  taken  to 
consider— is  much  to  be  regretted  in  this  case, 
when  he  was  overruling  Chitty,  J.  and  his 
colleague.  He  says  that  "  the  real  question  is, 
whether  what  in  my  opinion  amounts  merely  in 
substance  to  running  powers  is  a  taking  of  lands," 
tic.  Now,  with  respect,  the  right  to  be  acquired 
by  the  respondents  is  not  "  running  powers,"  nor 
anything  the  least  like  it.  He  is  reported  to  say 
the  appellants  acquire  property  m  the  worlu 
which  are  placed  on  these  (probably  their)  lands, 
making  the  whola  thing  part  of  the  main  line  of 
the  Great  Western  Bailwvr.  I  C3m  see  nothing 
of  the  sort.  He  says :  "  The  Swindon  Company 
has  a  right  to  buy  and  the  Great  Western  Com- 
pany are  compelled  to  sell  the  right  of  permanently 
using  the  Great  Western  Company  s  railway  by 
means  of  running  trains  over  it.  Again,  nothing 
of  the  sort.  But  supposing  he  has  shown  that 
the  case  is  not  one  of  compulsory  taking,  how 
does  he  show  that  the  right  can  be  exercised 
before  it  is  actually  acquired  and  paid  forP  I 
cannot  see.  He  refers  to  sect.  9  of  the  special 
Act,  but  he  does  not  show  why  the  right  can  be 
used  before  it  is  g^nted.  Bowen,  L.J.  has  been 
kind  enough  to  tell  me  that  he  held,  as  he  recol- 
lects, that  the  Lands  Clauses  Act  did  not  apply, 
and  that  therefore  the  appellants  had  no  right  to 
an  injunction  until  the  cajNtal  was  paid  up.  He 
seems  to  have  proceeded  on  the  ground  that  the 
hereditament  must  be  one  of  some  tenure.  I  have 
already  discussed  that,  and,  with  submission, 
cannot  agree.  His  Lordship  says,  at  the  end  (A 
his  judgment,  "  In  my  cmimon  it  is  not  a  taking 
of  land  in  any  sense.  I  respectfully  differ.  It 
is  not  land  indeed,  but  it  is  land  as  interpreted. 
But  he  nowhere  says,  that  I  can  see,  why  the 
ri^t  is  to  be  enjo^^ed  before  it  is  acquired  and 
paid  for,  except  it  is  by  sayine  that  it  is  "an 
arrangement  granting  the  Swindon  Company  that 
which  is  really  analogous  to,  if  not  strictly  the 
same  as,  a  running  power  over  the  Great  Western 
s^tem  for  a  limited  portion  of  the  Great  Western 
line."  I  do  not  understand  the  last  words,  but  I 
see  nothing  like  the  alleged  analogy,  nor  do  I  see 
why,  if  it  exists,  the  right  can  be  exercised  before 
it  is  granted  and  paid  Kir.  From  what  his  Lord- 
ship nss  told  me  I  think  that  his  opinion  was 
founded  on  this,  that  the  prayer  of  the  plaintifEs 
was  wrong  in  asking  that  the  defendants  might 
be  restrained  until  the  capital  was  paid  up.  Lord 
I^tBgerald,  I  believe,  admits  the  objection  I  have 
just  stated,  but  meets  it,  as  did  Bowen,  LX,  by 


saying  that  it  is  not,  and  never  was,  the  caae  of 
the  appellants.  That  is  to  say,  it  may  be  that  the 
respondents  had  no  right  to  do  what  the^  did 
until  the  easements  were  granted,  but  that  the 
appellants  did  not  put  their  case  en  that  ground. 
This  point  has  not  been  taken  in  the  court  below; 
and  I  own,  with  great  respect  to  my  noUe  and 
learned  friend,  I  entertain  the  strongest  opinion 
that  it  ought  not  to  prevaiL  It  comes  to  this : 
the  respondents  are  in  the  wrong,  they  have  doane 
what  they  had  no  right  to  do,  and  would  faaTB 
been  decided  against  and  restrained ;  but  because 
the  appellants  put  their  case  on  a  wrong  grooad 
the  defendants  are  to  succeed,  though  in  no  wi^ 
prejudiced  by  the  error.  I  am  most  clearly  of 
opinion  that  this  is  a  case  for  amendment.  I  feel 
bound  to  say  this,  as  otherwise  I  must  admit  that 
I  have  been  acting  on  wrong  principles  ever  since 
I  had  anything  to  do  with  the  matter,  now  £ar 
twenty-eight  years.  And  in  this  particular  esse 
the  appelLints'  claim  to  an  amendment  is  very 
strong ;  for,  as  1  think,  the  respondenta  intended 
to  proceed  under  sect.  85  of  tne  Lands  Clauses 
Act,  whether  they  thought  or  did  not  think  that 
the  case  generally  was  within  that  Act.  But 
whatever  may  have  been  the  intention  of  the 
respondents,  it  is  impossible  not  to  sav  that  thqr 
caused  the  appellants  to  believe  that  tne  proceed* 
ings  were  under  the  Lands  Clauses  Act.  If  ao^ 
the  appellants  had  a  right  to  say,  "  Stay  then 
till  they  can  proceed  under  sect.  85."  Anyhow 
an  amendment  should  be  granted.  As  I  havo 
said,  I  have  felt  bound  to  notice  this  matter,  to 
show  why  I  cannot  agree  with  the  Court  of 
Appeal,  and  so  pnt  my  opinicm  on  grounds  oths 
than  those  as  to  the  correctness  of  which  I  fed 
80  little  confidence.  Upon  these  grounds  I  think 
the  judgment  should  be  affirmed.  I  am  g^ad  to 
thinik  that  if  I  am  wrong  no  great  harm  will 
follow,  for  the  ajipellants'  objection  is  really  of  no 
importance  to  them  now  except  as  to  costs. 

Order  appealed  from  termed,  and  appeal  di*- 
misted  with  eottt. 

Solicitor  for  the  appellants,  B.  B.  Nelton. 

Solicitors  for  the  respondents,  George  Dati*, 
Son,  and  Co. 
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March  6,  7,  8, 10,  and  Apnl  3, 1884. 
(Before  Conov,  Bowm,  and  Fbt,  L  J^J.) 

NORTHEKK  COTTNTIES  OP  EhoLAND  FuUS  IksUSAXCI 
COMPAKT  V.  WhiPP.  (o) 

Mortgage  —  Priority  —  Cvetody  of  tiile  deedt-^ 
Negligence  offirsi  nwrtgagee. 

C.,  (he  manager  of  a  company,  eteeeuied  a  legal 
mortgage  to  the  eompany  of  certain  freehcid  pro- 
perty Monging  to  htm,  and  handed  over  the  title 
deede  to  the  company.  These  deeds  were  placfd, 
with  the  other  deeds  of  the  eompany,  in  a  eafe, 
vohieh  had  on«  lock,  bvi  dttplieate  key*,  one  </ 
which  v>as  kept  by  C,  M  tMano^er,  and  the  other 
by  the  clMirman  of  the  eompany.  Soon  aflerwairde 

(a)  Bsponad  bj  W.  Oj^Ita^I^,  B*rrlaiar<t-Iii». 
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C.  took  Vm  dttdt  relo^iny  to  hi*  properly,  «oe^ 
ike  vwrtmge,  ant  <f  the  ea/e,  andnattdedthetn,  to 
W.,  to  tcAoiw  he  at  the  eame  time  exeetited  a  tiiort' 
gage  of  the  pnperty,  to  eeewre  an  advance  Oien 

.  veade  to  him,  W.  having  no  notice  of  the  mortgqge 
to  the  oonifMzny. 

Held  {reverting  the  deeieton  of  the  Viee-ChanceTlor 
of  the  CoHntn  Palatine  of  Laneaeter),  that  the 
mortgage  to  the  company  had  priority  over  the 

'    mortgage  to  W. 

The  court  vtllpoefpone  a  prior  legaJ,  ettaie  to  a  tub- 
eeqtient  equitalle  eecurtty :  (a)  where  the  legal 
morlgaqee  ha»  aeiitited  in  or  connived  at  the  fraud 
which  hae  led  to  tlie  creation  of  the  subeequent 
equitable  ettate,  of  which  aetielance  or  connivance 
the  omietion  to  ute  ordinary  care  in  itiquiring 
after  or  Tcecping  flie  title  deeae  may  be  sufficient 
evidence,  where  such  conduct  cannot  otherwise  be 
explained ;  or  (6)  where  the  legal  mortgagee  hae 
eonetituted  the  mortgagor  hie  agent  with  authoritu 
to  raise  money,  and  the  security  gicen  for  tuoh 
money  has  by  the  fraud  or  misconduct  of  the  agetU 
been  r^-esented  as  being  the  first  estate. 

JBtU  the  court  will  not  postpone  a  legal  mortgagee  to 
a  svbsequeni  equiioMe  mortgagee  on  tlie  ground  qf 
any  mere  eardessness  or  want  of  prudence  on  the 
part  of  the  legal  tnortgagee. 

This  wu  an  appeal  by  the  plaintiff  from  a  decision 
of  the  Yioe-Chancellor  of  the  County  Palatine  of 
lAncaster. 

On  the  11th  Jan.  1878  Crabtree,  who  was  the 
manager  of  the  plaintiff  company,  ezecnted  a 
le^l  mortgage  oi  a  freehold  property  known  a« 
Milbaak  to  the  plaintiff  company  to  secnre  4500i., 
ftnd,  according  to  the  conclusion  drawn  by  the 
Court  of  Appeal  from  the  evidence,  Crabtree,  at 
or  about  the  same  time,  delivered  the  title  deeds 
to  the  company  and  received  the  45001.  from  the 
company  in  cash. 

On  the  24th  May  1878  Crabtree  made  a  l^g;al 
mortgage  to  the  plaintiff  company  of  certain  other 
trediold  property  to  secure  2600L,  and  the  title 
deeds  were,  according  to  the  conclusion  at  which 
the  Court  of  Appeal  arrived  on  the  evidence,  in 
like  manner  delivered  to  the  plaintiff  company. 
In  respect  to  this  mortgage  it  was  not  proved 
that  the  25001.  passed  in  cash  from  the  company 
to  Crabtree,  but  it  was  in  the  opinion  of  the  Court 
of  Appeal  the  true  conclusion  from  the  evidence, 
that,  at  the  date  of  the  mortgage,  Crabtree  was 
indebted  to  the  plaintiff  company  in  a  sum  greatly 
exceeding  2500i.  beyond  the  previous  4500{. 

The  deeds  of  the  mortgaged  properties  were 
placed  in  a  safe  of  the  company,  and  were  seen 
there  on  the  occasion  of  the  audit  in  May  1878. 

Crabtree,  who,  as  already  stated,  was  the  manager 
of  the  plaintiff  company,  was  entrusted  with  one 
of  the  two  keys  which  opened  the  lock  which 
secored  the  safe  in  which  tiie  deeds  of  the  com- 
pany were  kept;  and  it  appeared  that,  in  Nov.  1878, 
he  produced  the  deeds  in  question  to  the  defen- 
dant's  solicitor,  Mr.  Milno  Whitehead,  to  whom 
Crabtree  had  applied  for  a  loan  on  mortgage  of 
these  two  properties.  As  the  result  of  this  appli- 
cation, the  defendant,  Mrs.  Whipp,  advanced 
35001.  to  Crabtree  on  a  mortgage,  dated  the  19*h 
Dec.  1878,  of  the  two  properties  included  in  the 
plaintiffs'  securities,  and  she,  at  the  same  time, 
received  from  Crabtree  the  title  deeds  of  the  two 
properties,  but  not  the  mortgages  to  the  plaintiff 
company.    The  defendant's  mortgage  was  taken. 


and  the  mortgage  money  paid  by  her  to  Crabtree 
in  entire  ignorance  of  the  securities  to  the  plaintiff 
company. 

In  Nov.  1879  Crabtree  went  into  liquidation, 
and  in  the  following  month  an  order  was  made 
for  winding-up  the  plaintiff  company. 

In  1880  toe  liquidator,  in  the  name  of  the  com> 
pany,  commenced  this  action  against  Mrs.  Whipp, 
and'  Crabtree's  trustee  in  liquidation,  for  fore- 
closure. The  trustee'  disclaimed,  and  the  action 
was  dismissed  as  against  him.  Mrs.  Whipp  filed 
a  defence  and  counter-claim  by  which  she  asked 
that  the  securities  of  the  plaintiff  company  might 
be  declared  fraudulent  and  void  against  her ;  or  in 
the  alternative  that  they  might  be  postponed  to 
her  security,  and  that  the  company  might  be 
ordered  to  convey  the  property  to  her,  subject 
only  to  such  equity  of  redemption  as  it  was  subject 
to  under  her  mortgage. 

The  Vice-Chancellor  held  that  the  tx)mpany 
onght  to  be  postponed  to  Mrs.  Whipp. 

From  this  decision  the  company  appealed. 

Ambrose,  Q.C.  and  Maherley  for  the  appellants. 
— ^The  Vice-Chancellor  misconceived  the  principle 
on  which  the  court  deprives  a  iirst  mortgagee  who 
has  the  legal  estate  of  the  benefit  of  it.  No  case 
is  reported  in  which  he  has  been  postponed  for 
mei-e  negligence  in  the  custody  of  the  deeds.  In 
Hewitt  V.  Loosemore  (9  Hare,  449)  it  was  only  held 
that  making  no  inquiry  for  the  deeds  would  post- 
pone the  legal  mortgagee.  In  this  case  the  com- 
piany  got  possession  of  the  deeds  and  were  entitled 
to  suppose  that  their  servant  would  not  commit  a 
crime.  [Cotton,  L.J. — Had  the  companv  a  right 
to  trust  him  with  a  security  given  by  nimseu  P] 
That  makes  no  difference.  Mere  negligence  in 
the  sustody  of  documents  does  not  make  a  person 
liable  for  the  use  improperly  made  of  them  : 

Baxtndale  v.  B<nnelt,  40   L.  T.  Sep.  N.  S.  23; 

3  Q.  B.  DIt.  525 : 
fiaiU  of  Ireland  v.  Svanif  CKarititt,  5  H.  L.  C.  3B9 ; 
Arnold  v.  Cheque  Bank,  84  L.  T.  Itep.  N.  8.  728; 
IC.  P.  DiT.578. 
fFar,  liJ.  referred  to  the  judgment  of  Kiadersley, 
V.C.  in  Biice  v.  Eiee,  2  Drew.  73.]  Evan*  v. 
Bidoidl  (6  Ves.  174)  is  the  leading  case  in  equity 
on  this  subject.  There  Lord  Eldon  said  (t>  Ves. 
190),  that  a  first  mortgagee  is  not  to  be  postponed 
for  parting  with  the  deeds  "  unless  there  is  fraud, 
concealment,  or  some  such  purpoee,  or  some 
concurrence  in  such  purpose,  or  that  gross  negli- 
gence that  amounts  to  evidence  of  a  fraudulent 
intention."  That  principle  was  adopted  in  Martinet 
▼.  Cooper  (2  Russ.  198)  and  Hewitt  v.  Loosemore 
(ubi  eup.).  The  only  two  cases  in  which  the 
mortgagee  possessing  legal  estate  has  been  post- 
poned are  Perrti-Herrick  v.  Attwood  (30  L.  T.  Kep. 
O.  8.  267  i  2  De  a.  &  J.  21)  and  Brigg*  v.  Jonet 
(23  L.  T.  fiep.  N.  S.  213;  L.  Rep.  10  Bq.  92). 
There  the  deeds  were  left  with  the  mortgagor  in 
order  that  he  might  raise  money  on  them.  Hunt 
V.  Elmes  (3  L.  T.  Rep.  N.  S.  796 ;  2  De  G.  P.  &  J. 
678)  and  Ratcliffe  v.  Barnard  (24  L.  T.  Rep.  N.  S. 
215 ;  L.  Rep.  6  Ch.  App.  652)  are  in  our  favour. 
In  order  to  postpone  a  first  legal  mortgagee  it 
must  be  shown  that  there  was  connivance  or 
assistance  in  the  fraud  of  the  mortgagor.  In  all 
the  cases  where  there  has  merely  been  negligence 
on  the  part  of  the  mortgagee,  he  has  been  pro> 
tected. 

W.  W.  Karslake,  Q.C.  and  Pankhurst  for  the 
respondent.— The  directors  were  guilty  of  negli- 
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gence  in  trusting  Crtkbtree,  as  he  had  free  access 
to  the  deed  chest,  and  these  deeds  were  physically 
as  much  in  his  custody  as  before  he  mortgaged 
the  property  to  the  company.  There  was  extreme 
negligence  on  the  part  of  the  directors  with 
reference  to  the  deed  chest.  Crabtree  having 
access  to  it  could  easily  take  ont  these  deeds,  and 
leave  the  mortgage  to  the  company  behind,  and 
then  there  was  nothing  to  show  a  stranger  that 
the  property  was  mortgaged.  Therefore  greater 
care  ought  to  have  been  taken  than  in  an  ordinary 
case.  It  is  said  that  the  negligence  must  be  such 
that  the  court  will  impute  fraud.  But  in  Cohjer 
V.  FhKh  (5  H.  L.  C.  905,  928)  it  is  said  that  to 
postpone  the  first  mortgagee  the  party  claiming 
by  subsequent  title  must  satisfy  tnn  court  "that 
the  first  mortgagee  has  been  guilty  either  of 
fraud  or  gross  negligence."  and  the  rule  is 
Rimilarly  laid  down  in  Boberls  v.  Graft  (2  De  G.  & 
J.  1).  [Fry,  L.X.  referred  to  the  rule  as  stated  in 
Agra  Bank  v.  Barry,  L.  Eep.  7  E.  &  I.  735.]  If  in 
any  case  a  first  mortgagee  naving  the  legal  estate 
can  be  postponed  witnout  having  been  gnilty  of 
actual  fraud,  it  ought  to  be  done  here.  They  also 
referred  to 

t^aldron  V.  Sifter,  1  Dmw.  193 ; 

Worthirigton  T.  Morgan,  16  Sim.  547  ; 

Ferry-Berrick  v.  Attwood,  30  L.  T.  Bep.  O.  8.  967 : 
2  De  O.  *  J.  21 ; 

Briggt  v.  /one*,  23  L.  T.  Bep.  N.  S.  213 ;  L.  Bep.  10 
Bq.  92; 

ClarJM  T.  Palmer,  81  CH.  Div.  124 ; 

Hdlifaa  Union  v.  Whetlicright,  82  L.  T.  Bep.  N.  S. 
803;  L.  Bep.  10  Ex.  183; 

DowU  T.  8and»r$,  10  L.  T.  Bep.  N.  S.  840 ;  2  H.  &  M. 
242; 

BchoUfield  t.  TempUr,  Johnson,  165. 
Ambrose  in  reply. 

Cur.  adv.  vult. 
April  3. — The  judgment  of  the  Court  (Cotton, 
Bowen,  and  Fry,  L.JJ.)  was  now  delivered  by 

Fbt,  L. J.,  who  after  stating  the  facts  as  above, 
proceeded  as  follows : — The  plaintiffs  being 
possessed  of  mortgages  earlier  in  date  than  the 
mortgage  of  the  defendant,  and,  under  these 
instruments,  being  the  owners  of  the  legal  estate, 
are  prima  faeie  entitled  to  priority  over  the  defen- 
dant, but  the  defendant  seeks  to  postpone  the 
plaintiffs'  le^al  estate  on  various  grounds.  The 
main  contention  on  the  part  of  the  defendant, 
which  succeeded  in  the  court  below  was,  that  by 
reason  of  the  negligent  conduct  of  the  plaintiflb 
after  they  had  taken  their  mortg^es,  these  secu- 
rities ought  to  be  postponed  to  the  security  of  the 
defendant,  and  this  point  has  been  argued  at  such 
lengthy  and  with  so  extensive  a  reference  to  the 
authorities,  that  it  appears  to  ns  necessarv  to 
considei'  the  matter  fully.  Thequestion  which 
has  thus  to  be  investigated  is.  What  conduct  in 
rela<iion  to  the  title  deeds  on  the  part  of  a  mort- 
gagee who  has  the  legal  estate  is  sufiicient  to 
postpone  such  mortgagee  in  favour  of  a  subsequent 
equitable  mortgagee  who  has  obtained  the  title 
deeds  without  knowledge  of  the  legal  mortgage  P 
The  question  is  not  what  circumstances  may  as 
between  two  equities  give  priority  to  the  one  over 
the  other,  but  what  circumstances  justify  the 
court  in  depriving  a  legal  mortgagee  of  the 
benefit  of  the  legal  estate.  It  has  been  contended 
on  the  part  of  the  plaintiffs  that  nothing  short  of 
fraud  will  justify  the  court  in  postponing  the 
legal  estate.  It  has  been  contended  by  the  defen- 
dant that  gross  negligence  is  enough.     The  cases 


which  assist  in  answering  the  question  thns  raised 
will  be  found  to  fall  into  two  categories  :  (1) 
those  which  relate  to  the  conduct  oi  the  l^gal 
mortgagee  in  not  obtaining  possession  of  the  title 
deeds ;  (2)  those  which  relate  to  the  conduct  of 
the  legal  mortgagee  in  giving  up  or  not  retaining 
the  possession  of  the  title  deeds  after  he  has 
obtained  them.  The  two  classes  of  cases  will  not 
be  found  to  differ  in  the  principles  by  which  they 
are  to  be  governed,  but  they  do  differ  much  in  the 
kind  of  fraud  which  is  to  be  most  naturally  looked 
for.  In  the  case  of  a  person  taking  the  1^^ 
estate,  and  not  seeking  for  or  obtaining  the  title 
deeds  from  the  mortgagor,  the  question  may 
arise  between  the  legal  mortgagee  and  either  a 
prior  or  a  subsequent  incumbrancer  or  purchaser. 
But  in  such  a  transaction  the  fraud  about  which 
the  courts  are  most  solicitous  is  that  which  is 
practised  when  a  man  takes  the  legal  estate  with 
knowledge  of  a  prior  equitable  sale  or  incum- 
brance, and  yet  strives  to  put  himself  in  a  posi- 
tion to  show  that  he  took  without  notice — that 
kind  of  fraud  which  Lord  Hardwicke  explained 
in  Le  Neve  v.  Le  Neve  (Ambl.  436,  445),  when  he 
said  :  "  The  taking  of  a  legal  estate  after  notice 
of  a  prior  rigbt  makes  a  person  a  maid  fide  pur- 
chaser. .  .  .  This  is  a  species  of  fraud,  and 
doltu  maluB  itself ;  for  he  knew  the  first  purchaser 
had  the  clear  right  of  the  estate,  and,  after  know- 
ing that,  he  takes  away  the  rii^t  of  another 
person  by  getting  the  legal  estate. '  On  the  other 
hand,  when  the  l^al  mortgagee  has  obtained  the 
possession  of  the'  title  deeds  and  subeeqaently 
gives  them  up,  no  question  can  arise  between  him 
and  a  prior  equitable  owner,  and  no  suspicion  of 
the  particular  fraud  which  we  have  referred  to 
can  arise ;  the  estate  of  the  l^al  mortg^agee  can 
never  be  improved  by  any  snbeeqnent  dealings 
with  the  deeds,  and  therefore,  before  the  court 
can  find  a  fraudulent  intent  in  the  legal  mort- 
gagee, it  must  be  shown  that  he  concnrred  in 
some  project  to  enable  the  mortgagor  to  defraud 
a  subsequent  mortgagee,  or  that  he  was  a-partj 
or  privy  to  some  other  fraud  in  &ct.  The  kind 
of  fraud  most  to  be  looked  for  in  this  class  of 
cases  is  such  as  was  described  by  Cowper,  L.C.  in 
the  case  of  the  Thaiehed  Home  (1  £q.  Ca.  Abr. 
322),  when  he  said :  '*  If  a  man  makes  a  mortgage 
and  afterwards  mortgages  the  same  estate  to 
another,  and  the  first  mortagee  is  in  combination 
to  induce  the  second  mortgagee  to  lend  his  money, 
that  fraud  will  without  doubt  in  equity  postpone 
his  own  mortgage.  So  it  such  mortgagee  stands 
by  and  sees  another  lending  monery  on  the  same 
estate  without  giving  him  notice  of  his  first 
mortgage,  this  is  such  a  misprision  as  shall  forfeit 
his  priority."  On  the  head  of  law  now  under  con- 
sideration the  observations  of  Lord  Eldon  in 
giving  judgment  in  the  case  of  Evani  v.  BieknM 
(6  Yes.  17^  are  without  doubt  the  leading  autho- 
rity. That  case  is  remarkable  for  several  reasons, 
and  not  the  least  so  because  it  is  the  leadingantho- 
rity  on  a  point  which  did  not  naturally  arise  in  it. 
In  that  case  a  settlement  had  been  made  on  the 
marriaee  of  StanseU  and  his  wife,  the  defendant 
Bicknell  being  the  trustee  of  the  settlement,  and 
as  such  havmg  possession  of  the  title  deeds. 
Bicknell  had  delivered  the  deeds  to  StanseU,  and 
StanseU,  having  obtained  the  deeds,  mortgaged 
the  property  to  the  plaintiffs  and  delivered  to 
them  the  deeds.  The  plaintiffs  aUeged  that 
Bidmell  so  delivered  the  deeds  to  assist  StanaeU 
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in  his  fraud.  Bicknell,  on  the  contrary,  alleged 
and  swore  that  he  did  it  to  enable  Stansell  to 
obtain  credit  in  his  trade  by  showing  that  his 
wife  was  tenant  for  life  of  the  property ;  and  the 
real  question  for  decision  was  whether  Bicknell 
could,  on  the  ground  of  his  alleged  participation 
in  Stansell's  haad,  be  made  liable  for  the  differ- 
ence between  the  value  of  Stansell's  life  interest 
under  the  settlement  and  the  amount  of  the 
plaintiff's  mortgage.  In  consideriug  this  point, 
the  Lord  Chancellor  was  led  to  discuss  the  ques- 
tion of  postponing  the  legal  estate  on  the  ground 
of  conduct.  It  is,  we  think,  impossible,  to  read 
the  judgment  and  not  come  to  the  conclusion 
that  Lord  Eldon  considered  that  the  same  fraud 
and  the  same  kind  of  negligence  which  would 
support  a  suit  for  personal  relief  would  justify 
the  postponement  of  the  legal  estate.  Having 
refeired  to  the  evidence  of  the  principal  witness. 
Lord  Eldon  said  (6  Yes.  189) :  "  I  still  entertain 
great  doubt  whether,  upon  such  a  transaction, 
a  party  should  be  charged  persoually :  for  even 
upon  that  it  amounts  to  no  more  than  ^hat  a 
trustee  delivers  the  deeds  into  the  bands  of  a 
party  who  has  the  settlement.  I  do  not  say  it  is 
not  negligence  ;  but  it  is  too  dan^rous,  upon 
such  loose  evidence,  to  hold  that  it  is  that  gross 
ne^igence  that  amounts  to  evidence  of  fraud." 
The  Lord  Chancellor  then  turned  to  consider  a 
judgment  in  which  Buller,  J.  had  erroneously 
affirmed  that  it  was  an  established  rule  in  equity 
that  a  second  mortgagee  who  has  the  title  deeds 
without  notice  should  be  preferred,  and,  after 
adverting  to  bis  mistake,  observed  (6  Yes.  190) : 
"  The  doctrine  at  last  is,  that  the  mere  circum- 
stance of  parting  with  the  title  deeds,  unless  there 
is  fraud,  concealment,  or  some  such  purpose,  or 
some  concurrence  in  such  purpose,  or  that  gross 
negligence  that  amounts  to  evidence  of  a  fraudu- 
lent  intention,  is  not  of  itself  sufficient  ground  to 
postpone  the  first  mortgagee."  The  expression 
"  gross  negligence  that  amounts  to  evidence  of  a 
fnftudulent  intention  "  is  certainly  embarrassing ; 
for  negligence  is  the  not  doing  of  something  from 
carelessness  and  want  of  thought  or  attention, 
whereas  a  fraudulent  intention  is  a  design  to 
commit  some  fraud,  and  leads  men  to  do  or  omit 
doing  a  thing,  not  carelessly,  but  for  a  purpose. 
But  Lord  Eldon  seems  to  have  meant  by  his 
words  to  describe  the  not  doing  of  somethinio;  so 
ordinarily  done  by  honest  men  under  the  given 
circumstances  as  to  be  really  attributable,  not  to 
negligence  or  carelessness,  out  to  a  fraudulent 
intention.  In  short,  it  appears  to  us  that,  in  the 
mouth  of  Lord  Eldon,  the  word  "negligence" 
was  used  simply  to  express  nonfeasance.  In  a 
subsequent  passage  of  his  jud^ent  the  Lord 
Chancellor  varies  the  form  of  his  language,  but 
without  throwing  any  fresh  light  on  his  meaning. 
In  one  place  (6  Yes.  191)  he  speaks  of  "negli- 
gence so  gross  as  to  amount  to  fraud,"  which 
seems  like  speaking  of  carelessness  so  great  as 
to  amount  to  design ;  in  another  place  (Ibid.  193) 
of  "negligence  so  gross  as  to  amount  to  con- 
structive fraud  ; "  and  again  (Ibid.  193)  of  a 
"  circnrostance  of  so  gross  negligence  .... 
that  it  is  conclusive  evidence  of  fraud."  In  the 
subsequert  case  of  Martinez  v.  Cooper  (2  Buss. 
198, 217)  Lord  Eldon  referred  to  Evana  v.  Bicknell 
as  having  settled  the  principle  which  he  agaui 
expresses  in  nearly  similar  language.  "  There 
must  be,"  he  says,  "  either  direct  fraud  or  negli- 


gence amounting  to  evidence  of  fraud  to  induce 
this  court  to  interfere  for  the  purpose  of  post- 
poning a  partv  who  insists  on  the  legal  benefit  of 
nis  deed.  All  this  language  of  Lord  Eldon, 
though  loose  and  difficult  to  construe,  appears  to 
us  to  point  to  fraud  as  the  necessary  conclusion 
before  the  court  can  deprive  the  owner  of  the 
legal  estate  of  his  legal  rights  derived  from  that 
estate.  This  fraud,  no  doubt,  ma^  be  arrived  at 
either  by  direct  evidence  or  by  evidence  circum- 
stnntial  and  indirect,  and  it  does  not  cease  to  be 
a  fraud  because  the  particular  obiect  in  con- 
templation of  the  parties  may  have  been  a  fraud 
in  some  respects  different  from  the  fraud  actually 
accomplished ;  or  because  the  person  intended  to 
have  been  defrauded  may  be  different  from  the 
person  actually  defrauded;  or  because  the  ori- 
ginal fraudulent  intention  had  no  particular 
person  in  view :  {Beckett  v.  Cordley,  1  Bro.  C.  C. 
353 ;  and  per  Lord  Eldon  in  ilvani  v.  Bicknell, 
6  Yes.  192.)  That  fraud,  and  fraud  alone, 
was  the  ground  of  postponing  the  legal  estate 
was.  we  think,  the  opinion  of  Lord  Hard- 
wicke  in  Le  Neve  v.  Le  Neve  (Ambl.  436,  447). 
"  Fraud,  or  mala  fides,  therefore,"  he  said,  "  is  the 
true  ground  on  which  the  court  is  governed  in  the 
cases  of  notice."  That  Sir  William  Grant  enter- 
tained the  same  view,  and  considered  it  as  the 
result  of  Evant  v.  Bicknell  is  apparent  from  his 
observations  in  Bamet  v.  Weston  (12  Yes.  130, 
138),  where  he  said  that  the  old  cases  for  post- 
poning the  first  mortgagee  had  been  shaken  unless 
a  case  of  fraud  could  be  made  out.  That  James, 
L.J.  adopted  the  same  rule  is  plain  from  what  he 
said  in  the  case  of  Bateliffe  v.  Barnard  (L.  Bep. 
6  Ch.  App.  652).  "  The  legal  mortgagee  must," 
he  said,  "  have  been  guilty  of  fraud,  or  of  that 
wilful  negligence  which  leads  the  court  to  con- 
clude that  he  ia  an  accomplice  in  the  fraud." 
From  this  consensus  of  expression  as  to  the  true 
rule,  some  departure  is  said  by  the  learned 
counsel  for  the  defendant  to  have  occurred  in 
the  language  used  by  Lord  Cranworth,  L.C.  in 
the  case  of  Colyer  v.  Finch  (5  H.  L.  Caa.  905),  and 
of  Baherti  v.  Orofl  (2  De  G.  &  J.  1).  It  is  enough 
to  say  that  in  our  opinion  the  Lord  Chancellor 
plainly  intended  in  both  of  these  cases  to  lay 
down  no  new  principle,  and  his  use  of  the 
expression  "  negligence  so  gross  as  to  be  tanta- 
mount to  a  fraud,  and  his  emphatic  reliance  on 
the  cases  of  Evant  v.  Bicknell  and  Martinet  v. 
Cooper,  in  his  judgment  in  Colyer  v.  Finch,  are 
sufficient  evidence  of  this  intention.  Turning 
now  to  the  decisions,  mostly  subsequent  to  that 
of  Evaru  v.  Bidcnell,  which  have  been  cited  in 
argument,  it  will  be  found  that  the  cases  which 
have  arisen  on  the  conduct  of  the  mortgagee  in 
not  obtaining  possession  of  the  title  deeds  may  be 
ranged  in  the  following  classes :  (1.)  Where  the 
legal  mortgagee  or  purchaser  has  made  no  inquiry 
for  the  title  deeds,  and  has  been  postponed,  either 
to  a  pri  ir  ec^uitable  estate,  as  in  Worthinrfton  T. 
Morgan  (16  Sim.  547),  or  to  a  subse^^uent  equitable 
owner,  who  used  diligence  in  inquiry  for  tne  title 
deeds,  as  in  Clarke  v.  Fahner  (21  Ch.  Div.  124). 
In  these  cases  the  courts  have  considered  the  con- 
duct of  the  mortgagee  in  making  no  inquiry  to  be 
evidence  of  the  fraudulent  intent  to  escape  notice 
of  a  prior  equity ;  and  in  the  latter  case  that  a 
subsequent  mortgagee,  who  was,  in  fact,  misled 
by  the  mortgagor  taking  advantage  of  the  con- 
duct of  the  legal  mortgage,  could  as  agpiiust  him 
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take  advantage  of  the  fraadalent  intent.  (2.) 
When  the  legal  mortgagee  has  made  inqoiry  lEor 
the  deeds  and  has  received  a  reasonable  excnae 
for  their  non-delivery,  and  has  accordingly  lost 
his  priority,  as  in  Bamett  v.  Weston  (12  Yes.  130) ; 
Hewitt  T.  tfootemore  (9  Hare,  449) ;  and  Agra  Bank 
V.  Barry  (L.  Bep.  7  B.  A  1. 135).  (3.)  Where  the 
legal  mortgagee  has  received  part  of  the  deeds 
ander  a  reasonable  belief  that  he  was  receiving 
all,  and  has  accordingly  not  lost  his  priority,  as 
in  Htmt  v.  Elmes  (3  L.  T.  Rep.  N.  S.  796;  2  De 
G.  F.  &  J.);  Bateliffe  v.  Barnard  (L.  Rep.  6  Ch. 
App.  662) ;  and  Colyer  t.  FituJi  (5  H.  L.  Cas.  906). 
(4.)  Where  the  legal  mortgagee  has  left  the  deeds 
in  the  hands  of  the  mortgagor  with  authority  to 
deal  with  them  for  the  porpoeeB  of  his  raising 
money  on  security  of  the  estate,  and  he  has 
exceeded  the  collateral  instructions  given  to  him. 
In  these  cases  the  legal  mortgagee  has  been  post- 
poned, as  in  Perry-Herriek  v.  Atttoood  (30  L.  T. 
Rei>.  0.  S.  267;  2  De  G.  &  J.  21).  This  case  was 
decided  not  on  the  ground  that  the  legal  mort- 
gagees had  been  guilty  of  fraud,  bnt  on  the 
ground  that,  as  they  had  left  the  deeds  in  the  hands 
of  the  mortgagor  for  the  purpose  of  raising 
money,  they  could  not  insist  as  against  those  who 
in  reliance  on  the  deeds  lent  their  money,  that  the 
mortgagor  bad  exceeded  his  authority.  The  cases 
where  the  mortgagee,  having  received  the  deeds, 
has  subsequently  parted  with  them  or  suffered 
them  to  fall  into  the  hands  of  the  mortgagor,  will 
be  fonnd  to  fall  into  the  following  classes : 
(1.)  Where  the  title  deeds  have  been  lent  by  the 
legal  mortgagee  to  the  mortgagor  upon  a  reason- 
able representation  made  by  him  as  to  the  object 
*in  borrowing  them,  and  the  legal  mortgagee  has 
retained  his  priority  on  the  subsequent  equities, 
as  in  Peter  v.  Busaell,  or  Thatihed  Home  cote 
(1  Eq.  C.  Abr.  321),  and  MaHinez  v.  Cooper  (2 
Rnss.  198).  (2.)  Where  the  legal  mortgagee  has 
returned  the  deeds  to  the  mortgagor  for  the 
express  purpose  of  raising  money  on  them,  though 
with  the  expectation  that  he  would  disclose  the 
existence  of  the  prior  security  to  any  second 
mortragee :  {Bi-igga  v.  Jones,  23  L.  T.  Sep.  N.  8. 
213 ;  L.  Bep.  10  Eq.  92.)  In  such  cases  the  conrt 
has,  on  the  ground  of  anthority,  postponed  the 
legal  to  the  equitable  estate.     This  is  the  same  in 

SrmcipleasthedecisioninPerrjz-fl'errtcfe  v.  ^Htpood. 
To  case  has  been  cited  in  which  the  legal  mort- 
gage has  (as  by  the  Vice-Chancellor  in  this  case) 
been  postponed  by  rea.son  of  negligence  in  the 
custody  01  the  deeds.  The  decisions  on  negli- 
gence at  common  law  have  been  pressed  on  us  in 
the  present  case ;  but  it  appears  to  us  enough  to 
observe  that  the  action  at  law  for  negligence  im- 
ports the  existence  of  a  duty  on  the  part  of  the  de- 
fendant to  the  plaintiff,  and  a  loss  suffered  as  a  direct 
consequence  of  the  breach  of  such  duty ;  and  that 
in  the  present  case  it  is  impossible  to  find  any 
duty  undertaken  by  the  plaintiff  company  to  the 
defendant,  Mrs.  Whipp.  The  case  was  argued  as 
if  the  legal  owner  of  land  owed  a  duty  to  all 
other  of  Her  Majesty's  subjects  to  keep  his  title 
deeds  secure,  'as  if  title  deeds  were,  in  the  eye 
of  the  law,  analogous  to  fierce  dogs  or  destructive 
elements,  where,  from  the  nature  of  the  thing, 
the  courts  have  implied  a  general  duty  of  safe 
custody  on  the  part  of  the  person  havmg  their 
possession  or  control.  This  view  is,  in  our 
opinion,  impliedly  nepitived  by  the  whole  course 
oi  decisions,  and  it  is  expressly  repelled  by  the 


observations  of  the  present  Lord  Chancelloir  ia 
Agra  Bank  v.  Barry,  where  be  said :  "  It  has  been 
said  in  argument  that  investigation  of  title  and 
inquiry  after  deeds  is  '  the  duty '  of  a  ■parcbsusee 
or  a  mortgagee ;  and  no  doabt  there  are  authtv 
rities  (not  involving  any  question  of  r^;ist]7) 
which  do  use  that  language.  Bnt  this,  if  it  can 
properly  be  called  a  duty,  is  not  a  duty  owin^  to 
the  possible  holder  of  a  latent  title  or  security. 
It  is  merely  the  course  which  a  man  dealing  bond 
fide  in  the  prop>er  and  usual  manner  for  his  own 
irterest  ought  by  himself  or  his  solicitor  to 
follow,  with  a  view  to  his  own  title  and  his  own 
security.  If  he  does  not  follow  that  course,  the 
omission  of  it  may  be  a  thing  requiring  to  be 
accounted  for  or  explained.  It  may  be  evidence, 
if  it  is  not  explained,  of  a  design  inconsistent 
with  bond  fide  dealing  to  avoid  knowledge  of  the 
trne  state  of  the  title.  What  is  a  sufficient 
explanation  must  always  be  a  question  to  be 
decided  with  reference  to  the  nature  and  cir?nm- 
stances  of  each  particular  case."  These  obserra- 
tions  appear  to  us  conclusive  on  the  point,  and 
they,  at  the  same  time,  suggest  the  concloskm 
that  if  in  any  case  it  shall  appear  that  a  prior 
le^  mortgagee  has  undertaken  any  duty  as  to 
the  custody  of  the  deeds  towards  any  given 
person,  and  has  neglected  to  perform  that  duty 
with  due  care,  and  has  thereby  mjured  the  person 
to  whom  the  duty  was  owed,  there  the  legal  estate 
might  be  postponed  by  reason  of  the  negligence. 
Bnt  no  such  case  appears  as  yet  to  have  arisen, 
nor  does  it  seem  one  likely  often  to  occur.  The 
point  certainly  does  not  arise  in  the  presrait  case, 
and  we  therefore  give  no  opinion  upon  it.  The 
authorities  which  we  have  reviewed  appear  to  us 
to  justify  the  following  conclusions :  (1)  That 
the  conrt  will  postpone  the  prior  legal  estate  to  a 
subsequent  equitable  estate:  (a.)  where  the 
owner  of  the  legal  estate  has  assisted  in  or 
connived  at  the  fraud  which  has  led  to  the 
creation  of  a  subsequent  equitable  estate  without 
notice  of  the  prior  legal  estate,  of  which  assist- 
ance or  connivance  the  omission  to  use  ordinary 
care  in  inquiry  after  or  keeping  title  deeds  may 
be,  and  in  some  cases  has  been,  held  to  be  suffi- 
cient evidence  where  such  conduct  cannot  othe^ 
wise  be  explained;  (6.)  where  the  owner  of  the 
legal  estate  has  constituted  the  mortgagor  his 
agent  with  anthority  to  raise  money,  and  the 
estate  thus  created  has,  by  the  fraud  or  misoon- 
dnct  of  the  agent,  been  represented  as  being  the 
first  estate.  But  (2)  that  the  conrt  will  not  post- 
pone the  prior  legal  estate  to  the  sufaeequent 
equitable  estate  on  the  ground  of  any  mere  care- 
lessness or  want  of  prudence  on  the  part  of  the 
legal  owner.  Now,  to  apply  the  conclusions  thus 
arrived  at  as  to  the  facts  of  the  present  case. 
That  there  was  great  carelessness  in  the  manner 
in  which  the  plaintiff  company,  through  its 
directors,  dealt  with  their  securities,  seems  to  us 
to  admit  of  no  doubt.  But  is  that  carelessness 
evidence  of  any  fraud?  We  think  that  it  is 
not.  Of  what  fraud  is  it  evidence?  The 
plaintiffs  never  combined  with  Crabtree  to 
induce  the  defendant  to  lend  her  money.  They 
never  then  knew  that  she  was  lending  it,  ana 
stood  by.  They  can  have  had  no  motive  to  desire 
that  their  dee^  should  be  abstracted  and  their 
own  title  clouded.  Their  carelessness  may  be 
called  gross,  but  in  our  judgment  it  was  careless- 
ness likely  to  injure  and  not  to  benefit  the  plaintiff 
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company,  and  according  has  no  tendenof  to 
ooimct  tbem  of  fraud.  Then  comes  the  inqniry 
whether  the  plaintilE  company  conatitated  Crab- 
tree  their  agent  to  raise  money,  in  which  caae  the 
defendant  might  be  entitled  to  priority.  The  cir- 
ctunstaoce  most  {avoarable  to  this  contention  was, 
in  onr  opinion,  the  possession  by  Crabtree  of  the 
key,  bnt  the  defendant  hoa  not  proved  the  cir- 
cnmatances  attending  this  fact,  or  the  duties  for 
the  performance  of  which  the  key  may  have  b<«n 
easential,  with  snflScient  distinctness  to  enable  ns 
to  oooclnde  from  the  possession  of  the  key  that 
it  implied  an  authority  to  deal  with  the  aecarities 
of  the  plaintiff  company.  The  cases  in  which 
Crabtree  did  so  deal  with  (he  securities,  when 
carefully  considered,  ttppear  to  us  insufBoieut  to 
support  the  authority  cuiimed,  and  the  fact  that 
Graotree  in  dealing  with  the  defendant  suppressed 
his  mortgage  to  the  company,  and  dealt  with  her 
not  as  agent  of  the  company  having  an  authority 
to  {rfedge  its  securities,  but  as  the  unincumbered 
owner  of  the  property,  goes,  we  think,  far  to 
negatire  the  suggested  authority.  On  this  point, 
thwefore,  we  agree  with  the  Vice-Chancellor. 
One  other  point  was  ar^ed,  and  demands 
decision.  Of  the  35001.  paid  by  Mrs.  Whipp  to 
Crabtree  it  appears  that  19001.  found  its  way  from 
Crabtree  into  the  banking  account  of  the  plaintiff 
company,  bnt  on  the  evidence  we  conclude  that  it 
was  paid  to  the  company  on  account  of  and  as  the 
money  of  Crabtree  and  not  of  Mrs.  Whipp ;  and, 
further,  that  it  was  paid  in  part  satisfaction  of  a 
much  larger  debt  and  without  uotice  to  the  com- 
pany of  the  source  from  whence  it  was  derived. 
It  has  been  argued  that,  to  the  extent  of  this 
19001,  the  company  should  be  postponed  to  Mrs. 
Whipp,  on  the  ground  that  the  defendant  is 
entitled  to  follow  this  money  obtained  from  her 
by  fraud.  The  proposition  that  money  obtained 
by  fraud  can  be  followed  into  the  hands  of  persons 
who  take  it  in  satisfaction  of  a  bond  fide  debt 
without  notice  is,  in  our  judgment,  devoid  of 
support  from  principle  or  authority.  Differing  as 
we  do  from  the  learned  Vice-Chancellor  on  the  one 
point  on  which  he  decided  against  the  plaintifb, 
we  conclude  that  bis  judgment  must  be  dis- 
charged, and  that  instead  of  it  the  court  most 
declare  the  plaintiffs  entitled  to  priority,  and  give 
the  usual  consequent  relief.  The  plaintiffs  must 
add  to  their  security  so  much  of  the  costs  of  the 
action  in  the  court  below  as  would  have  been 
incurred  if  the  action  had  been  a  simple  action  for 
foreclosure  and  no  question  of  priority  had  been 
raised ;  and  the  defendant  must  pay  to  the  plain- 
tiffs the  residue  of  the  plaintiffs  costs  in  the 
court  below,  and  the  whole  of  the  costs  of  the 
appeal. 

Solictors  for  the  plaintiffs,  Parser  and  Btoeha, 
Manchester. 

Solicitor  for  the  defendant,  J.  G.  0^pm»haw, 
Bnry. 


March  27,  28,  29,  and  May  29, 1884. 

(Before  Cottoh,  Bowxs,  and  Fet,  L,JJ.) 

Ex  parte  Bahteb  ;  Ex  parte  Bla.ck  ;  Re  WALK£B.(a) 

Bankniptey  —  Fraud  on  bankrupt  law  —  Ship- 
building— Contract — Povier  for  buyer  to  use  con- 
tractor'a  raateriah  in  evtmi  of  coniraelor't  bank- 
rvptey. 

A  contract  for  the  building  of  a  ship,  which  was  to 
be  paid  for  by  instalments,  provided  that  if  at 
any  time  the  builders  should  cease  working  on 
the  ship  for  fourteen  days,  or  should  allow  the 
time  for  completion  and  delivery  of  the  ship  to 
expire  for  one  month  without  having  it  ready  for 
delivery,  or  in  the  event  of  the  bankruptcy  or 
insolvency  of  the  builders,  it  shovld  be  lawful  for 
the  buyers  to  enter  and  take  possession  of  the 
ship  and  of  aU  maieriah  prepared  or  provided, 
or  m  the  course  of  preparation  for  the  ship,  and 
to  cause  the  ship  to  be  completed  by  any  persona 
whom  they  might  see  fit  to  employ,  ana  to  use 
such  materials  belonging  to  the  builders  as  should 
be  on  their  premises,  and  which  should  either 
have  been  intended  to  be  or  be  considered  fit  and 
applicable  for  the  purpose. 

Held,  that  this  clause  was  void  against  the  trustee 
in  bankniptey  of  the  builders,  as  being  an  attempt 
to  control  the  user  after  bankruptcy  of  property 
vested  in  the  bankrupt  at  the  date  of  the  bank- 
ruptcy, and  also  as  depriving  the  trustee  of  hi* 
right  to  elect  to  complete  the  ship  or  not,  and 
transferring  that  right  to  the  buyers. 

Seld  also,  that,  the  buyer  having,  am,  the  filing  of  a 
liqitidation  petition  oy  the  builders,  aded  on  the 
clause,  could  not  justify  the  user  of  the  buildsrs' 
goods  for  the  completion  of  the  ship  on  iliegrotmd 
of  a  subsequent  cesser  of  work  on  tJie  ship. 

These  were  two  appeals  from  an  order  made  by 
Mr.  Begistrar  Fepys,  acting  as  Chief  Judge  in 
bankruptcy,  on  the  10th  July  1883. 

The  facts  are  fully  stated  in  the  judgment  of 
the  court. 

Cooper  WiMit,  Q.G.  and  Creed  for  Barter  and 
Co. 
J.  E.  Linklaler  for  Block  and  Dmry. 
Winslow,  Q.C.  and  Herbert  Reed  for  the  trustee 
in  bankruptcy. 
The  following  cases  were  referred  to : 
S*  parU  Jay.  42  L.  T.  £ep.  N.  S.  600 ;  14  Ch.  Div. 

19; 
Brotcn  v.  Bateman,  15  L.  T.  Bep.  N.  S.  558 ;  L.  Bep. 

2  C  P  272  * 
Ex  parts  Diekin,  85  L.  T.  Bep.  K.  8.  769 ;  4  Ch.  Dir. 

Ex  ptirie  FoM«y.  47  L.T.  Bep.  N.  S.  363 ;  21  Oh.  Div. 

4u  * 
Se  Stociton  Iron  Pumaee  Comptmy,  40  L.  T.  Bep. 

N.S.  19;  10Ch.DiT.385: 
BssMS  T.  Barlow,  50  L.  T.  Bq>.  N.  8.  782 ;  12  Q.  B. 

DiT.436; 
Ex  parte  NmoM,  44  L.  T.  Bep.  N.  S.  5 ;  16  Ch.  Biv. 

5&; 
Higinhothcan  v.  Folme,  19  Yea.  88 ; 
BaldiBin  v.  Cole,  6  Modd.  212 ; 
IPOombis  T.  Davits,  6  Baat,  538 ; 
BvrnnvJkov.  Bayii«,2L.T.Bap.N.S.16;  SH.&N. 

296* 
Howw  T.  Ban,  7  B.  &  C.  481 ; 
Tripp  V.  Armttaga,  4  H.  *  W.  687, 699 ; 
Ex  parte  NiehoU,  48  L.  T.  Bep.  K.  8.  492;  22  Ch. 

Div.  782; 
Botfoyd  T.  MarthaH,  7  L.  T.  Bap.  N.  8.  172;  10 
H.  *CL  1M_; 

(a)  Beportad  hj  V.  0.  Bun,  EwL.  TanjMiat-H-'U^. 
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Sk  farU  WOHanu,  87  L.  T.  B«p.  N.  S.  764:  7 Ch. 

Dw.  183: 
E*  parte  Meekay,  28  L.  T.  Bep.  N.  S.  828  ;  L.  Step. 

8ti.ATO.648; 
£k  Bart*  Brown,  40  L.  T.  Bap.  N.  S.  402 ;  11  Ch. 

1>1t.  148. 

May  29. — ^The  written  indnnent  of  the  court 
<Cotton,  Bowen,  and  Pry,  L.JJ.)  was  now  read  by 

Pby,  L.J .,  as  follows : — The  facta  relevant  to  theae 
wpeala  are  shortly  as  follows  :  On  the  13th  Sept. 
1882  a  written  contract  was  entered  into  between 
Messrs.  Walker  and  Co.,  who  were  shipbuilders, 
of  the  one  part,  and  a  Portuguese  steamship 
company  of  the  other  part,  in  which  the  former 

Eirties  were  describea  as  the  builders  and  the 
tter  as  the  buvers.  By  this  contract  the  builders 
agreed  to  build  and  sell  to  the  buyers  an  iron 
screw  steamship  according  to  certain  signed 
specifications,  to  be  delivered  on  the  Ist  ilay  18i3. 
The  price  was  to  be  ]2,000Z.,  payable  by  instal- 
ments, viz.,  lOOOt.  on  keel  being  laid,  15001.  when 
framed,  20001.  when  plated,  20O01.  when  launched, 
1500Z.  when  machinery  aboard,  4000i.  on  delivery. 
It  was  provided  that,  from  and  after  the  payment 
of  the  first  instalment,  the  steamship,  engines, 
'and  all  belonging  to  her  or  them,  or  so  much 
thereof  as  should  be  then  boilt,  or  bought,  or 
ordered  for  her  or  them,  should  be  and  remain  the 
absolute  property  of  the  buyers,  subject  only  to 
the  lien  of  the  builders  for  any  of  the  purchase 
money  that  might  remain  unpaid.  This  clause  of 
the  agreement  we  shall  subsequently  refer  to  as 
the  vesting  clause.  The  agreement  then  proceeds 
in  the  following  words  :  "That,  if  at  any  time  the 
said  builders  shall  cease  working  on  the  said 
steamship  for  the  space  of  fourteen  days,  or  shall 
allow  the  time  for  the  completion  and  delivery  of 
the  said  steamship  to  expire  for  the  space  of  one 
calendar  month  without  the  same  having  been 
completed  and  ready  for  delivery,  or,  in  the  ev«nt 
of  the  bankruptcy  or  insolvency  of  the  said 
builders,  it  shall  be  lawful  then  and  thenceforth 
for  the  said  buyers  to  cause  any  person  or  persons 
nominated  for  that  purpose  by  them  to  enter  upon 
and  take  possession  of  the  said  vessel  and  of  all 
material,  matters,  or  things  prepared  or  provided, 
or  in  the  course  of  preparation  for  the  said  steam- 
ship, and  to  cause  the  said  steamship  to  be  com- 
pleted by  any  person  or  persons  whom  the  said 
buyers  may  see  fit  to  employ  in  such  completion, 
or  in  like  manner  to  contract  with  some  one  per- 
son or  persons  for  the  completion  of  the  work 
agreed  to  be  done  bv  the  saia  builders,  either  for 
an  agreed  sum  or  otherwise,  and  to  employ  such 
materials  of,  and  belonging  to,  the  said  builders 
as  shall  be  then  on  their  premises,  and  which  shall 
either  have  been  intendea  to  be,  or  be  considered 
fit  and  applicable  for  the  purpose,  and,  for  this 
purpose,  to  use  the  said  yard  and  premises  and  all 
fixed  and  movable  engines,  plant,  and  tools  of 
the  said  builders,  and,  for  this  purpose,  these  pre- 
sents shall  be  construed  and  operate  and  enure  by 
way  of  leave  and  licence  as  well  as  by  way  of  con- 
tract. And  it  shall  be  lawful  for  the  said  buyers 
to  pay  such  person  or  persons  so  to  be  employed 
by  them  as  aforesaid,  such  sum  or  sums  as  they 
may  think  fit  or  agree  upon  in  that  behalf.  And 
it  shall  be  lawful  for  the  said  buyers  to  deduct 
such  sum  or  sums  as  they  may  so  pay  from  and 
out  of  the  payments  agreed  by  them  to  be  paid  to 
the  said  builders.  And  it  is  hereby  further 
agreed  that,  in  the  event  of  the  amount  of  such 


payment,  together  with  the  payments  made  to  the 
said  builders,  exceeding  in    the   aggregate  the 
amount  of  the  contract  price  agr«>ed  to  be  paid 
to   the  said  builders,   the    said   builders    shall, 
on    demand,    pay    such    excesses    to    the    said 
buyers,   together   with  interest   at  the   rate  of 
5  per  cent,  per  ennum  from  the  date  of  finish- 
ing the  said  vessel."    As   it  will   be   frequently 
necessary  to    refer  to  these  various  claoseB,  we 
shall  refer  to  the  power  to  take  possession  as  the 
seizure    clause,  .and    to    the    power  tor  employ 
materials  as  the  user  clause.     We  observe,  bcaore 
passing  further,  that  the  series  of  powers  which  I 
have  just  read  are  all  to  arise  on  the  hafqieniiig 
of  any  one  of  four,  separate  events— (1)  cesser  of 
work ;  (2)  delay  in  delivery ;  (3)  bankruptcy ;  or 
(4),  insolvency;    and    further,   that    the    words 
descriptive  of  the  materials  are  different  in  what 
we    have,  respectively  called  the    vesting,    the 
seizure,  and  the  user  clauses  of  the   agreemrait. 
In  Nov.  1882  the  first  instalmoit  was  paid,  and 
therefore  the  vesting  clause  took  effect.     On 
the  7th  Feb.  18^  l^ssrs.  Walker  presented  a 
liquidation  petition,  and  thereby  committed  an 
act  of  bankruptcy.    On    the    9th    Feb.   Messrs. 
Barter  and   Co.,  acting  as   the    agents   of    the 
Portuguese    company,  authorised  Mr.  Smith,  in 
terms  of  the  seizure  clause  of  the  agreement,  to 
enter  upon  and  take  possession  of  the  steamship 
and  of  all  material,  matters,  and  things  prepared 
or    provided,  or  in   course  of  preparatiMi,  for 
the  said    steamship.     On    the    same    day,   Mr. 
Smith,  acting  upon  the  authority  thus  conferred 
upon  him,  entered  and   took  formal  possession 
of  the  ship  and  of  certain  materials.    Mr.  Devas 
was    appointed    receiver  under   the   liquidation 
petition,  and  he  went  on  with  the  building  of  the 
ship.  Smith  offering  no  obstacle  to  the  use  of  the 
materials  of  which  ihe  had  taken  possession  lorthe 
purpose  of  the  ship.    This  continued  till  the  28th 
Feb.,  when  Devas,  the  receiver,  paid  off  all  the 
men  in  the  yard,  and  ceased  working.    Nothing 
was  done  to  the  ship  from  the  28th  Feb.  to  the 
6th  or  7th  March  following.      On  Mr.    Devas's 
cesser  of  work  Messrs.  Barter,  acting  as  agents 
to  the  Portuguese  eompany,  entered  into  negotia- 
tions with  Messrs.  Black  and  Drury,  and  by  a 
letter  of  the  5th  March  these  gentlemen  offered 
to  complete  the  ship  on  certain  terms,  one  of  them 
being  expressed  in  the  following  words :  "  We  to 
have  the  benefit  of  your  right  under  your  agree- 
ment with  Messrs.  Walker  and  Co.  to  all  miUterial, 
matters,  or  things  prepared  or  provided,  or  in  the 
course  of  preparation,  for  the  said  steamship,  and 
to  the  employment  of   such    materials  of   and 
belonging  to  Messrs.  Walker  and  Co..  or  their 
estate,  as  are  on  their  premi.ses,  and  which  sh^ 
either  have  been  intended  to  be  or  be  considered 
fit    and    applicable    for    the    purpose  of    com- 
pleting the  said  vessel,  and  for  the  purpose  of  so 
completing  to  use  the  yard  or  any  nzea  or  mov- 
able engines,  plant,  and  tools  of  the  said  Messrs. 
Walker  and    Co.  on  their  estate."    On  the  6th 
March  Messrs.  Barter  accepted  Messrs.    Black 
and   Drury's   proposal,   and  immediately  there- 
after   Messrs.    Black    and    Drury    commenced 
working    on     the     ship,    and     received     from 
Mr.     Smith    possession    of    the    goods    which 
had  been  seized,  and  they  used  m  the  build- 
ing of  the  ship  certain  materials  in  the  yard. 
On  the  14th  March  Messrs.  Walker  were  adjudi- 
cated bankrupts,  and  on  the  10th  July  the  order 
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now  under  reviewwas  pronoanoed.  By  this  order 
the  coart,  in  the  first  place,  declared  that  all  the 
materials  belonging  to  the  steamship  or  engines, 
or  which  were  bonght  for  her  or  them,  were  the 
prmiertj  of  the  parchasers  against  the  trustee, 
and  that  the  iron  plates  referred  to  in  the  evidence 
formed  part  of  such  property.  It  was  argued  by 
Kr.  Winslow,  on  the  cross-appeal  of  the  trustee, 
that  these  iron  plates  which  were  taken  possession 
of  by  Smith  were  not  part  of  the  materials 
belonging  to  the  ship  or  bought  or  ordered  for  her ; 
bnt,  m  our  opinion,  the  learned  registrar  was 
right  in  his  conclosion  that  these  plates  did 
belong  to  the  riiip  within  the  meaning  of  the 
contract,  and  the  cross-appeal  must  accordingly 
be  dismissed.  The  order  under  appeal  farther 
directed  an  inquiry  to  ascertain  what  of  the 
materials  or  stock  other  than  the  materials 
belonging  to  the  steamship  or  engines,  or  which 
were  bought  or  ordered  for  her  or  them,  which  on 
the  7th  Feb.  1883  were  in  or  about  the  dockyard, 
had  been  used  or  disposed  of  by  Messrs.  Barter 
and  Messrs.  Black  and  Drury,  or  either  of  them, 
in  or  about  the  construction  of  the  steamship  or 
otherwise  since  the  7th  Feb.  1883,  and  also  the 
value  of  such  materials  and  stock  so  used  or  dis- 
posed of ;  and  they,  or  some  or  one  of  them,  were 
ordered  to  pay  to  the  trustees  the  value  of  tho 
materials  and  stock  (other  than  as  aforesaid)  so 
used  or  disposed  of.  And  also  to  deliver  up  to 
the  trustees  all  materials,  stock,  and  tools  which 
then  remained  in  the  said  dockyard,  nnworked  or 
undisposed  of,  other  than  those  mentioned  in  the 
vesting  clause  of  the  agreement,  these  inquiries 
and  the  oonsequent  direction  for  payment  in  effect 
charge  both  Messrs.  Barter  and  Messrs.  Black 
and  Drury  with  the  value  of  all  the  material 
which  had  not  passed  to  the  Portuguese  company 
under  the  contract,  and  which  were  nsed  in  the 
completion  of  the  vessel  after  the  date  of  the 
liquidation  petition.  From  these  inquiries,  and 
from  this  airection  separate  appeals  have  been 
presented  by  Messrs.  Barter  and  Co.,  and  by 
Messrs.  Black  and  Drury.  It  appears  to  us 
to  be  plain  that  the  learned  registrar  has 
carried  back  the  inquiry  to  too  early  a  date,  and 
that  there  is  no  pretence  for  charKing  any  of 
the  appellants  with  the  value  of  the  material 
employed  before  Smith  took  possession  or  after 
Smith  took  possession,  and  whilst  the  receiver 
continued  the  work  on  the  ship ;  in  short,  that  if 
any  inquiry  is  to  be  directed  it  must  beg^n  on  the 
7th  March  and  not  on  the  7th  Feb.  The  next 
inquiry  is,  whether  Messrs.  Barter  and  Co.  are 
liable  for  the  conversion  of  the  goods  in  question. 
They  could  not,  in  our  opinion,  be  held  liable 
simply  becanse  they,  as  agents  to  the  Portugese 
company,  subrogated  Messrs.  Black  and  Drury  to 
all  the  rights  of  the  Portuguese  company  in 
respect  of  materials,  nor  can  they  be  held  liable 
for  the  seizure  of  any  goods  if  the  goods  of  which 
they  authorised  the  seizure  by  Smith  were  only 
goods  vested  in  the  Portuguese  company  by  the 
contract.  This  gives  rise  to  the  inquiry  whether 
the  words  used  in  the  vesting  and  seizure  clauses 
of  the  contract  have  the  same  force,  or  whether 
the  latter  are  greater  than  the  former.  The 
words  of  the  vesting  clause  are, "  all  belonging 
to  her  or  them  (vessel  or  engines),  or  so  much 
thereof  as  shall  be  then  built,  or  bought,  or 
ordered  for  her  or  them."  In  form,  the  words 
express  an  altemstlTe,  bnt  if  their  true  force  be 


alternative,  they  would  seem  to  give  the  grantees 
or  bnyers  an  election  to  take  either  all  belonging 
to  the  ship  and  engines,  or  a  part  of  such  all. 
But  we  think  that  a  oonstmction  giving  a  choice 
between  the  whole  or  a  part  is  an  unreasonable 
one,  and  that  the  latter  words  are  designed  to 
give  distinctness  to  a  portion  of  the  things 
included  under  the  word  "  all,"  so  that  the  vesting 
clause  operates  to  convey  the  property  in  the  ship 
and  engines,  and  in  everything  built,  bought,  or 
ordered  for  the  ship  or  engines,  and  all  other  things, 
if  any,  belonging  to  the  ship  or  engines.  Now, 
turning  to  the  words  of  the  seizure  clause,  we 
find  thev  include  everything  (1)  prepared  for  the 
ship;  (2)  provided  for  the  ship;  (3)  in  course  of 
preparation  for  the  ship.  Many  of  these  things 
would,  no  doubt,  come  under  the  description  of 
things  bought  or  ordered  for  the  ship,  but  all  of 
them  would,  in  our  opinion,  be  things  belong^g 
to  the  ship  within  the  meaning  of  the  contract. 
The  words,  therefore,  of  the  seizure  clause  appears 
to  us  either  equivalent  to  those  of  the  vesting 
clause,  or  somewhat  less  extensive.  It  follows 
that,  in  our  opinion,  the  authority  given  to  Smith, 
which  followed  the  words  of  the  seizure  clause, 
authorised  him  only  to  take  possession  of  pro- 
perty already  belonging  to  the  Portuguese  com- 
pany. Did  Smith  in  fact  seize  the  property  other 
than  that  belonging  to  the  Portugese  company  P 
It  is  true  that  he  appears  to  have  marked  some 
tools  with  the  number  66,  which  designated  the 
steamship  in  question,  but  apparently  onlv  to 
prevent  them  being  removed  whilst  requirea  for 
the  use  of  the  ship,  and  he  did  not,  in  our 
opinion,  take  possession  of  these  tools.  It  appears 
also  that  he  took  possession  of  a  few  materials 
which  were  not  in  fact  used  for,  and  perhaps  were 
not  required  for,  the  ship,  but  were  intended  for 
her ;  and  our  conclusion  is,  that  Smith  did  not  in 
fact  take  possession  of  any  property  beyond  that 
which  was  already  vested  m  the  Portuguese  com- 
pany, and  consequently,  that  the  inquiry  and 
direction  for  payment  cannot  be  maintained  as 
against  Messrs.  Barter  and  Co.  Then  arises  the 
question  whether  the  inquiry  and  declaration  can 
be  sustained  as  against  Messrs.  Black  and  Drury ; 
and  here,  again,  the  first  inquiry  is  one  of  facts. 
Did  Messrs.  Black  and  Drury  use,  in  the  com- 

Sletion  of  the  ship,  any  materials  which,  at  the 
ate  of  the  bankruptcy,  were  the  property  of  the 
builders,  and  not  of  the  Portugese  company  P  The 
evidence  is  ina  very  confused  condition.and  appears 
to  have  been  elicited  with  a  very  vague  notion  of 
the  real  issues  before  the  court.  But,  having 
regard  to  the  evidence,  especially  of  Mr.  Drury, 
we  think  that  there  is  enough  evidence  to  make 
the  inquiry  reasonable,  if  it  be  right  in  point  of  law. 
If  the  inquiry  of  fact  shall  be  answered  by  finding 
that  Messrs.  Black  and  Drury  did  use,  in  the 
construction  of  the  vessel,  some  of  the  property 
which,  after  the  date  of  the  bankruptcy,  was 
vested  in  the  builders  and  not  in  the  buyers,  then 
remains  the  legal  question  whether  Messrs.  Black 
and  Drurv  can  be  held  liable  for  its  value,  or 
whether  tney  can  justify  its  appropriation  under 
the  user  clause  of  the  agreement,  which,  unlike 
the  vesting  and  seizure  clauses,  deals  with  the 
property  of  the  builders,  not  that  which  had 
become  the  property  of  the  buyer.  The  bank- 
ruptcy of  Messrs.  Walker  was  the  event  on 
which,  in  ftict,  Messrs.  Barter  put  in  force  the 
series  of  powers  vested  in  the  buyers  by  the 
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agreement,  and  on  which,  therefore,  MjBaars. 
Black  and  Dmry  most  primd  fade  be  taken  as 
justifying  thia  exercise  of  the  power  given  by 
the  user  claase.  Bat,  in  our  opinion,  a  power 
npou  bankruptcy  to  contr<d  the  user  after  oauk- 
ruptcy  of  property  vested  in  the  bankrupt  at 
bankruptcy  is  invalid.  The  general  rnle  on  this 
sabject  was  expressed  many  years  ago  by  Mr. 
Swanston  (1  Sw.  481,  n.)  in  language  which 
was  adopted  as  accurate  by  Lord  Hatnerley  in 
WhUvwn  V.  Matoti  (5  L.  T.  Bep.  N.  S.  631; 
2  J.  &  H.  204).  "  The  general  distinction,"  he 
8a3rs,  "  seems  to  be  that  the  owner  of  property 
may,  on  alienation,  qualify  the  interest*  of  his 
alienee  by  a  condition  to  take  effect  on  bank- 
ruptcy, but  cannot,  by  contract  or  otherwise, 
quali^  his  own  interest  by  a  like  oeuditicm, 
determining  or  controlling  it,  in  the  event  of  his 
own  bankruptcy,  to  the  disappointment  or  delay 
of  his  own  creditors,  the  jiu  duponendi,  which 
for  the  first  purpose  is  absolute,  bein^,  in  the 
latter  instance,  subject  to  the  disposition  pre- 
viously described  by  law."  It  was  strenaonsly 
argued  before  us  that  the  clause  in  question  is 
clearly  for  the  beuefit,  and  not  for  the  detriment, 
of  the  creditors,  because  it  is  said  tlmt  the  com- 
pletion of  the  ship  will  lessen  the  amount  for 
which  the  Fortug^uese  company  might  otherwise 
prove.  But  the  argument  appears  to  us  fallacious, 
because,  in  the  absence  of  the  clause  in  question, 
the  trustee  in  bankruptcy  would  have  nad  the 
election  to  complete  ttie  ship  or  not,  as  might 
seem  best  for  the  credit<Hv ;  out  the  presence  of 
this  clause  has  transferred  that  election  to  the 
buyers,  and  put  them  in  possession  of  a  power 
to  complete  the  ship  when  the  trustee  might 
abandon  it.  It  has  be^  further  argued  that 
Messrs.  Black  and  Druiy  can  justify  under  the 
user  clause,  as  arising  on  the  cesser  of  working 
for  fourteen  days,  on  the  ground  that  the  receiver 
had,  in  &w;t,  rerused  to  go  on,  and  that,  although 
the  fourteen  days  had  not  run,  there  was  every 
reason  to  believe  the  work  woold  never  be  re- 
commenced. But,  in  our  opinion,  it  is  not 
competent  to  the  buyers,  having  entered  as  for 
the  bankruptcy,  to  rely  on  a  subsequent  cesser  of 
working.  Ko  doubt  an  entry  may  be  justified  on 
the  ground  of  any  one  or  more  of  the  stipulated 
events  antecedent  to  the  entry.  But  we  think 
that  a  cesser  of  work  after  an  entry  is  not  a 
cesser  of  work  within  the  intent  and  meaning  of 
the  agreement  now  in  question.  But,  furthermore, 
the  respondents  commenced  working  on  the  ship 
within  the  ten  days  allowed,  and  thereby,  in  onr 
opinion,  in  fact  prevented  a  resumption  of  work 
by  the  builders  or  those  claiming  under  them. 
It  was,  indeed,  suggested  that  Devas,  the  receiver, 
had  declared  his  intention  of  not  further  prose- 
cuting the  work.  Bnt,  even  if  he  had  authority 
so  to  do,  there  is  no  satisfactory  evidence  of  his 
having  communicated  to  the  appellants  any  fixed 
intentions  on  his  part  not  to  complete  the  ship. 
We  conclude,  therefore,  that  Messrs.  Black  and 
Drory  cannot  justify  their  conversion  of  the  pro- 
perty of  the  bankrupt,  if  such  conversion  snail 
be  lound  to  have  ttucen  place;  in  fact,  it  fol- 
lows from  what  we  have  said  that  in  our  opinion 
the  motion  must  be  dismissed,  as  against  Messrs. 
Barter  and  Co.,  with  costs  here  and  in  the  court 
below,  and  that,  as  regards  Messrs.  Black  and 
Drury,  the  order  of  the  registrar  sfhonld  be 
varied,  and  shonld,  as  varied,  stand  as  follows  : 


This  conrt  doth  declare  that  aooording  to  the  trse 
construction  of  the  agreement  of  the  13th  Sept. 
1882,  all  the  matfrJMt  and  things  which  were 
built  or  bought  or  ordered  for  the  ship  mod 
engines  and  all  other  things,  if  any,  belonging  to 
the  ship  and  engines,  were  the  property  of  the 
Portuguese  company  as  against  the  trustee,  and 
that  the  iron  plates  referred  to  in  the  evidrace 
formed  part  ot  such  prt^ierty,  and  belonged  to 
the  Portuguese  company  accordingly.  And  that 
an  inquiry  be  directed  to  ascertain  what,  if  aoy. 
of  the  materials  or  things,  other  than  as  afotresaid. 
which  on  the  7th  March  1883  were  in  or  aboat 
the  dockyard,  have  been  used  or  disposed  ct  by 
Black  and  Drury,  or  theirservants  or  agents,  in  or 
about  the  construction  of  the  phip,  and  removed 
from  the  dockyard  since  the  7th  Mvch  1883.  And 
also  the  value  of  such  materials  and  things,  if 
any,  so  used  or  disposed  of  and  removed  as  aAwe- 
said.  And  the  conrt  doth  direct  that,  for  the 
purposes  of  such  inquiry.  Black  and  Dmry  do, 
within  fourteen  days  after  service  of  this  order, 
furnish  to  the  trustee  an  account  in  writing  of  aU 
such  materials  and  things  so  used  or  disposed  of 
by  them,  or  their  servants  or  agents,  and  removed 
as  aforesaid,  and  that  Black  and  Dmiy  do  pay  to 
the  trustee  the  value  of  the  said  materials  and 
things  so  used  or  disposed  of  or  removed,  within 
fourteen  days  after  service  of  any  order,  certifi- 
cate, or  report  made  on  the  said  inquiry.  And 
this  court  doth  order  that  the  trustee  do  pay  to 
all  the  respondents  the  costs  of  his  cross-appeal, 
and  to  .the  appellants,  Messrs.  Barter  and  Co., 
their  costs  of  their  appiaal,  and  that  the  trustee  do 
have  his  costs  of,  and  incident  to,  the  motion,  and 
the  order  in  the  court  below  and  this  conrt  ont  of 
the  estates  of  the  bankrupts,  and  that  the  cost*  of 
Black  and  Drury  of  the  motion  and  order  in  this 
court  and  the  court  below,  and  the  costs  of  the 
trustee,  and  of  Black  and  Dmrv  of  the  said 
inquiry,  be  reserved  to  be  dealt  with  by  the  Court 
of  Bankruptcy. 

Solicit(»«  for  Barter  and  Gon  JTeoney,  8<m,  and 
Hatoes, 

Solicitors  for  Black  and  Dmry,  LowUt*  tadCo. 

Solicitors  for  the  trustee,  Sfodbm  and  J*^. 


HIGH   COURT  OF  JUSTICE. 

CHANCERY   DIVISION. 

Wednesday,  Dee.  17,1884. 

(Before  Bacon,  V.C.) 

O'Buss  V.  Ttsskk.  (a) 

Wm — Beoite  of  site  with  existing  ekurth — Secret 
trust— Mortmain  Act  (9  Geo.  2,  e.  86)— Cfcwrci 
Building  Act  (43  Geo.  3,  c.  108)— Pnw«e»— 
Deinurrer— -  R^tUs  of  St^reme  Court  1883, 
Order  XXV.,  rr.  1,  2, 3. 

The  owner  in  fee  of  hmd,  of  about  one  acre  in 
extent,  upon  which  lie  luxd  huiU  a  licensed  chopet, 
devised  all  his  real  estate  to  his  wife,  and  ai«d 
some  years  afterwards.  The  devise  was  fnade  in 
pursuance  of  a  secret  a^eement  that  after  the 
death  of  the  testator,  hts  wife  should  hold  the 
properly  in  question  upon  trust  to  convey  U  as  a 
parish  or  district  chunk  in  perpetuity. 

W  B«pOTtad  br  Q.  UAom,  tsu,  Buililv«t-Iair 
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Seld,  that  ike  devue  too*  valid  vmder  43  Oeo.  3, 
e.  108,  (0&ic%  eon<emp!<Ued  the  "providing"  a 
tkvrek  or  ehapd ;  and  wcu  not  rendertd  tOegal 
by  the  Mortmain,  Ad  (9  Geo.  2,  e.  36). 

In  this  case  a  point  of  law  was  raised  by  a  defen- 
'dant  under  the  Boles  of  the  Supreme  Court  1883, 
Order  XXV.,  r.  2,  as  to  whether  a  church  in  situ 
could  be  devised  under  43  Greo.  3,  c.  108. 

The  plaintiff  was  the  Eev.  George  Edward 
O'Brien,  and  his  &ther.  Dr.  O'Brien,  was  the 
owner  in  fee  simple  of  land  about  one  acre  in 
«xtent,  at  Hove,  Brighton,  and  had  erected 
thereon  a  private  church  or  chapel  called 
St.  Patrick  s  Church,  for  the  carrying  on  of 
worship  according  to  the  rites  of  the  Church  of 
England.  The  boUding  was  never  consecrated, 
but  had  been  licensed  by  the  bishop.  The  pew 
rents  amounted  to  about  llOOI.  a  year,  and  the 
Talne  of  the  land  and  church  was  estimated  at 
150W. 

On  the  2nd  Jnly  1879,  Dr.  O'Brien  made  a  will 
by  which  he  gave,  devised,  and  bequeathed  all  his 
real  and  fersoual  estate  to  his  wife  Octavia 
O'Brien  absolutely. 

On  the  8th  Jan.  1884,  Dr.  O'Brien  died,  and  on 
the  7th  March  his  will  was  dnly  proved. 

On  the  3rd  May  188-1-,  Mrs.  O^Brien  granted  the 
piece  of  land  and  the  church  thereon  unto  and  to 
the  use  of  the  defendant,  the  Bev.  Bidley  Daniel 
Tyssen,  subject  to  a  certain  power  of  appoint- 
ment, which  was  never  exercised  by  her. 

On  the  26th  May,  Mrs.  O'Brien  died.  The 
plaintiff,  as  heir-at-law  of  Dr.  O'Brien,  instituted 
the  action  and  claimed  the  property  in  question. 
He  alleged  in  hia  statement  of  claim  that  the 
devise  of  the  property  by  Dr.  O'Brien  to  hia  wife 
was  made  in  pursuance  of  a  secret  agreement,  by 
which  she  undertook,  after  the  decease  of  her 
husband,  to  hold  the  land  upon  trust  to  convey  it 
as  a  church  or  chapel  in  perpetuity,  and  that  such 
secret  trnst  was  illegal,  and  contrary  to  9  Geo.  2, 
c.  36.  The  plaintiff  further  alleged  that  the  con- 
veyance by  Mrs.  O'Brien  to  the  defendant  was 
upon  the  same  secret  trust,  and  that,  inasmuch  as 
it  was  void,  there  was  a  resulting  trnst  to  himself 
as  heir-at-law. 

The  defendant  denied  the  esistence  of  the 
secret  trust,  but  maintained  that,  even  if  there 
was  snch  a  trust,  it  was  lawful,  and  covered  by 
the  statute  43  Geo.  3,  c.  108. 

Marten,  Q.C.  and  /.  T.  Prior  for  the  defendant. 
—The  Act  of  43  Geo.  3,  c.  108,  was  passed  for  the 
purpose  of  enabling  gifts  of  land  to  be  made  with 
the  view  of  providing  churches  and  chapels  in 
connection  with  the  worship  of  the  United  Church 
of  England  and  Ireland.  The  1st  section  of  that 
Act  enacts  that  it  ahall  be  lawful  for  any  person, 
by  his,  her,  or  their  last  will  or  testatment  in 
writing,  duly  executed  at  least  three  months 
before  the  death  of  such  testator,  to  give  and 
vest  in  any  person  or  persons  all  such  his,  her,  or 
their  estate,  interest,  or  property  in  any  lands  or 
tenements,  not  exceeding  five  acres,  or  goods  and 
chattels  not  exceeding  in  value  500{.  "for  or 
towards  the  erecting,  rebuilding,  repairing,  pur- 
chasing, or  providing  any  church  or  chapel,'  where 
the  liturgy  and  rites  of  the  United  Church  of 
England  and  Ireland  shall  be  nsed  and  observed. 
In  this  case  the  amount  of  land  is  within  the  five 
acres ;  the  will  was  executed  several  years  before 
the  death  of  the  testator ;  and  the  tact  that  the 


devise  was  a  general  one  makes  no  difference.  The 
Statute  of  Mortmain  (9  Geo.  2,  c  36)  is  out  of  the 
question : 

PiMlur  T.  Brifrlu.  2  L.  T.  Bep.  K.  8.  474 ;  1 1)«  O.  F. 

A  1.643;  10H.of  L.  Cm.  158; 
£Knn«'t  v.  Herbert,  26  L.  T.  Bep.  N.  S.  7 ;  L.  B«p. 

7  CIi.  232. 

Upon  the  construction,  therefore,  of  the  Act  of 
Parliament,  even  assuming  the  secret  agreement 
between  Dr.  and  Mrs.  O'Brien,  ibis  is  a  valid  gift. 

UnderhiU  {Hemming,  Q.C.  with  him).^I  take 
two  objections  to  this  devise :  (1)  In  order  to  come 
within  the  terms  of  the  statute  43  Geo.  3,  c.  108, 
the  gift  must  appear  upon  the  face  of  the  will, 
which  it  does  not  in  the  present  case;  and  (2) 
That  the  Act,  although  it  authorises  a  gift  by  will, 
made  three  months  before  death,  of  land  not  exc-ied- 
ing  five  acres,  or  of  500?.,  yet  it  does  not  authorise 
the  devise  of  a  church  in  tUu.  On  the  first  point, 
but  for  the  Act  of  43  Geo.  3,  this  trust  woiild 
clearly  have  been  void  under  the  Mortmain  Act, 
and  I  submit  that  the  Act  of  43  Greo.  3  does  not 
apply,  inasmuch  as  there  was  only  a  general 
residuary  devise  by  Dr.  O'Brien,  and  not  a  specific 
devise  snch  as  was  contemplated  by  the  Act.  The 
teatator  could  not  be  allowed  to  impose  a  secret 
trnst  at  any  time  before  his  death ;  and  there  is 
only  verbal  evidence  from  which  the  court  is 
asked  to  make  out  this  secret  trust.  As  to  the 
second  point,  the  Act  onlv  enables  the  testator  to 
provide  a  site  for  achurcti'.  The  words  of  the  Act 
are  in  the  alternative,  five  acres  or  5002.,  and  the 
subsequent  words  must  be  read  reddendo  singula 
singulis.  The  only  word  which  could  possibly  be 
considered  as  applying  to  the  present  case  would 
be  the  word  "  providing."  But  the  church  or 
chapel  has  been  already  provided,  and  the  Act 
does  not  contemplate  the  devise  of  a  church  such 
as  this  worth  1500J. 

B.\.coN,  V.C. — I  think  the  question  is  covered  by 
the  Act  of  Parliament.  If  I  was  to  adopt  Mr. 
Underbill's  argument,  I  should  be  repealing  the 
Act  of  Parliament.  I  must  treat  this  as  if  there 
was  plain  and  positive  evidence  by  some  instru- 
ment that  a  secret  trnst  has  been  declared.  The 
secret  trust  has  been  alleged  by  the  plaintiff  to 
be  an  undertaking  on  the  part  of  the  widow 
Octavia  that  she  would  hold  the  said  piece  of 
land  and  building  upon  trust,  after  the  death  of 
Dr.  O'Brien,  to  convey  and  assure  the  same  by  all 
necessary  deeds  as  and  for  a  parish  and  district 
church  in  perpetuity.  If  there  was  actual 
distinct  evidence  of  that  fact — and  I  must  take  it 
on  the  allegation  in  these  pleadings  that  there  is 
such  distinct  evidence — then  it  seoms  to  me  to 
come  very  clearly  within  the  words  of  the  Act  of 
Parliament.  Now,  bearing  in  mind  that  under 
the  Statute  of  Mortmain,  the  9  Greo.  2,  c.  36,  there 
could  be  no  such  disposition  made  by  the  testator 
to  his  wife,  on  her  undertaking  that  she  should 
hold  upon  that  secret  trust — a  trust  which  is 
enforceable  ;  there  comes  this  statute,  the  purport 
of  which  is  explained  in  the  preamble  to  be  for 
providing  churches  where  churches  are  required ; 
and  it  enables  a  testator,  who  would  be  otherwise 
incompetent,  "to  give  his  estate,  interest,  or 
property  not  exceeding  five  acres,  or  goods  not 
exceeding  5001,  towards  the  erecting,  rebuilding, 
repairing,  purchasing,  or  providing  any  church  or 
chapel."  1  cannot  conceive  that  there  is  any 
doubt  about  the  meaning  of  that  enactment ;  and 
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of  those  BOTeral  words  "repairing,"  "rebaild- 
ing,"  and  so  on,  -whatever  bearing  the}^  may  have, 
if  they  have  any,  in  this  case  at  any  rate  the  irord 
"providing"  is  entirely  pertinent  and  applicable. 
Here  a  person  has  got  a  licensed  chapel ;  that  is  to 
say,  he  has  got  the  bishop's  licence  to  hold 
services  in  this  bnilding,  and  there  mnst  be  taken 
to  be  a  secret  trust  that  the  wife  of  the  testator 
shall  provide  a  parish  church.  In  my  opinion  I 
mnst  decide  in  faronr  of  what  is  called  the 
demurrer;  and  on  the  Question  whether  the 
devise  contained  in  the  wilt  of  the  piece  of  land 
and  building  mentioned  in  the  statement  of 
claim  was  affected  by  the  tmst  which  is  alleged, 
that  the  premises  should  be  conveyed  so  as  to 
become  a  parish  or  district  church,  I  am  of 
opinion  that  the  same  was  a  valid  and  lawful  trust, 
having  regard  to  the  statute  43  Geo.  3,  c.  108 ;  and 
on  the  question  of  whether  such  devise  was 
rendered  illegal  by  the  Statute  of  Mortmain,  I  do 
not  hesitate  to  say  that  it  is  not  rendered  illegal 
by  any  provisions  of  that  statute,  but  is  legal 
under  the  43  Geo.  3,  c.  108. 

Action  ditmiued  with  eo*ta. 

Solicitors :  Norton,  Bote,  and  Norton ;  Hubbard, 
Son,  and  Eve. 


Tkunday,  Nov.  13.  1884. 
(Before*  Kat,  J.) 
Be  The  Metbofolitan  (Bbcsh)  Electbic  Lioht 
AND    PowEB    CoxPANT    LnaiKD  ;    Ejf   parte 
Oetob.  (a) 

PraeUee — Witnes* — EmaminaHon  furore  examiner 
—Adjournment  after  depotitioni  eigned — Tower 
to  recali  witneat  —  Btiles  of  Court,  Order 
XXXTIL,  rr.  12,  46. 

After  the  examintition  of  a  witnet*  had  been  taken 
before  an  examiner  of  the  court,  and  the  depo- 
sition* liad  been  read  over  to  him  aitd 
tigned,  the  examiner,  on  the  r«gtte«(  of  the 
party  at  whose  inetanee  the  examination  was 
talcing  place,  adjourned  the  further  exami- 
nation sine  die.  The  witnee*  did  not  con- 
tent to  tuch  adjournment.  A  notice  recalling 
the  witneea  woe  tubtemtenthf  tent  to  him,  but 
he  objected  to  attend  on  the  ground  that, 
under  Order  XXXVIL,  r.  46,  of  the  Bute*  of 
Court  of  Feb.  1884  {prior  to  being  aJtered), 
which  gave  an  examiner  power  to  adjourn  the 
examination  vnth  the  eonient  of  the  "partiet," 
no  adjournment  couM  be  made  without  the 
content  of  the  witnett ;  and  that,  at  ike  depo- 
titioni had  been  tigned  and  the  proceedtngt 
thereby  concluded,  tlie  witnett  could  not  be  re- 
called without  afreth  tummont  being  taken  out. 
Held,  that  the  objection  wat  not  a  valid  one ;  that 
it  would  be  improper  in  official  mroeeedingt  not 
to  allow  a  witnett  to  be  recalled;  that  rule  46 
of  Order  XXXVIL  required  the  content  of  the 
partiet,  but  not  of  the  witnettet,  to  an  adjourn- 
ment ;  that  the  notice  which  had  been  dtdy 
terved  upon  the  witnett  when  he  wat  recalled 
wat  a  proper  and  tuffieient  one;  and  that  the 
witnett  mutt  attend  at  hit  own  expente. 
Oh  the  21st  July  1884  Georj^  Offor  attended  to 
be  examined  before  an  examiner  of  the  court,  in 
pursuance  of  a  summons  by  the  official  liquidator 

(a;  Beportad  by  E,  A.  BCKATCHUT,  Kiq.,  B*ril«t«r«VOU«. 


of  the  above-named  company,  under  sect.  115  of 
the  Companies  Act  1862. 

After  the  examination  of  the  witness  had  been 
taken,  and  his  depositions  had  been  read  orer  to 
him  and  signed,  the  examiner,  on  the  reqnest  of 
the  liquidator,  adjourned  the  further  examination 
tine  die.  The  witness  did  not  consent  to  such 
adjournment. 

On  the  17th  Oct.  1884  a  notice  recalling  the 
witness  was  sent  to  him,  stating  that  he  was 
required  to  attend  on  the  22nd  Oct.  1884,  at  the 
office  of  the  company,  in  order  that  his  exami- 
nation might  be  proceeded  with. 

The  notice  was  according  to  Form  64  in  the 
3rd  schedule  to  the  General  Order  and  Bnles  of 
Nov.  1862,  regnlating  the  mode  of  proceeding 
under  the  Companies  Act  1862,  with  the  variations 
required  by  circumstances,  as  allowed  by  rule  69 
of  that  order. 

The  witness  refused  to  attend  again  to  be 
examined,  objecting  that,  under  Order  XXXV 11., 
r.  46,  of  the  Rules  of  Court  of  Feb.  1884  (prior  to 
being  altered),  no  adjournment  could  be  made 
without  the  consent  of  the  witness;  and  also 
that  a  witness  could  not  be  recalled  after  his 
depositions  had  been  completed  and  sinied  under 
Order  XXXVIL,  r.  12,  of  the  Hules  of  Court  IffiS, 
without  a  fresh  summons  for  his  examination 
being  taken  out.  By  Order  XXXVIL,  r.  46,  of 
the  Kules  of  Court  of  Feb.  1884  (since  altered  by 
the  Kules  of  Court  of  Oct.  1884,  which  came  into 
operation  on  the  24th  Oct.  1884),  it  was  provided 
that,  in  determining  the  place  and  time  at  whidi 
on  examination  shaU  be  taken,  the  examiner  shall 
have  regard  to  the  convenience  of  the  witneaaea 
or  persons  to  be  examined,  and  all  the  circnin- 
stances  of  the  case  ;  and  he  shall,  subject  to  any 
adjournment  by  consent  in  writing  of  all  parties, 
proceed  de  die  m  diem'  with  such  examination  at 
the  place  and  time  appcinted. 

The  witness  having  so  refused  to  attend,  a 
motion  was  now  made  that  he  might  be  ordered 
to  attend  at  his  own  expense,  and  that  he  might 
be  ordered  to  pay  the  costs  of  the  application. 

Graham  HatHngt,  Q.C.  and  H.  Burton  BuMey, 
fcr  the  liquidator,  in  support  of  the  motion. 

W.  Pearton,  Q.C.  and  O.  8.  Bower,  for  the 
witness,  contra. 

K.^T,  J. — It  seems  to  me  that  there  is  nothing 
at  all  in  this  objection.  If  it  were  to  prevail  it 
would  in  some  cases  lead  to  the  most  injnrions 
results  that  can  be  imagined.  The  rig^t  to  recall  a 
witness  is  one  of  the  most  obvious  rights  that  any 
examiner  or  any  person  desirous  of  obtaining  infor- 
mation has.  In  this  case  what  was  done  was  this : 
After  the  examination  of  this  particular  witness 
had  been  taken,  and  his  depositions  had  been  r^wl 
over  and  they  had  been  signed,  the  examiner  was 
asked  on  behalf  of  the  liquidator  to  adjourn  the 
further  examination  of  that  witness.  An  objection 
was  made  at  the  time  to  the  adjournment  of  the 
examination.  The  adjournment  of  the  examina- 
tion would  be  with  a  view  to  recalling  the  par- 
ticular witness  to  examine  him  further,  ^^e 
liquidator  wished,  before  the  examination  was 
concluded,  to  have  an  opportunity  of  doing  bo, 
and  therefore  he  asked  the  examiner  in  point  of 
fact  to  make  an  adjournment  in  order  that  the 
witness  might  understand  that  his  attendance 
was  not  entirelv  dispensed  with,  but  that  he 
might  be  wanted  asain.  Before  rule  46  nf  Order 
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XXXYIL  was  altered  it  required  the  oonsent  of 
the  "parties,"  but  not  of  the  witnesses,  to  an 
adjonrmnent.  A  witness  is  not  a  party.  What 
was  done  P  When  the  witness  was  wanted  again 
he  was  served  with  this  notice:  "Take  notice, 
that^  Mr.  J.  C.  Bnssell,  the  examiner  duly 
appointed  in  this  matter,  has  appointed  Wed- 
n'«day,  the  22nd  Oct.  1884,  at  eleven  o'clock 
in  the  forenoon,  at  the  office  of  the  above- 
named  company.  No.  2,  Walbrook,  in  the  city 
of  Londixt,  to  proceed  with  the  examination 
directed  by  the  judge  to  be  had  in  this  matter, 
and  yoa  are  reqnired  to  attend  at  the  time 
and  place  aforesaid,  in  order  that  your  examina- 
tion may  be  then  and  there  proceeded  with." 
Now,  supposing  the  depositions  had  not  been 
signed,  or  supposing  that  the  examination 
had  been  only  partially  taken,  could  there  be  a 
doubt  that  it  could  have  been  proceeded  with  P 
Not  the  least.  Supposing  it  haa  been  taken,  and 
the  liquidator  was  not  certain  whether  he  wanted 
to  examine  the  witness  again,  could  he  not  recall 
him  ?  I  understand  that  it  is  not  denied  that  he 
could  recall  him  if  he  were  served  with  a  new 
summons.  What  is  the  summons  P  The  form  of 
the  Summons  is  given  in  the  third  schedule  to  the 
Geiieral  Order  of  Nov.  1862,  regulating  the  mode 
of  proceeding  under  the  Companies  Act  1862 ; 
•and  the  69th  rule  savs  that  tl^  summons  shall 
be  in  the  form  "  set  forth  or  referred  to  in  the 
third  schedule  to  these  orders,  with  such  varia- 
tions as  the  circumstances  of  each  case  may 
require."  What  variations  P  Such  as  the  cir- 
cumstances of  the  case  require.  The  variations 
are  expressed  upon  this  notice  given  to  the 
witness,  which  was  a  proper  notice  under  the  cir- 
cumstances of  the  case.  Therefore  he  has  been 
summoned  by  a  form  which  is,  to  all  intents  and 
purposes,  the  Form  No.  54  in  the  third  schedule 
to  the  General  Order  of  Nov.  1862,  with  the 
variations  according  to  rule  69,  which  says  that  it 
shall  be  with  such  variationn  as  the  circumstances 
of  the  case  may  require.  I  have  only  now  to 
dispose  of  the  question  of  costs.  This  gentleman 
did  not  attend  when  recalled.  In  my  opinion  he 
was  entirely  wrong,  and  therefore  he  must  not 
only  attend  to  be  examined  at  his  own  expense, 
but  he  must  pay  the  costs  of  this  motion. 

Solicitors :   IdnklcUer   and    Co. ;    fhomae    C. 
Euttel. 


Thursday,  Nov.  13, 1884. 

(Before  Kay,  J.) 

Be  The  Metbofolitan  (Brush)  Electric  Light 
AND  Power  CoxvAsr  Limited;  Ex  parte 
Leaver,  (a) 

Practice  — Company — Winding-up — Examination 
of_  officer  of  company — Pending  action  againit 
him — Irregularity — Companies  Act  1862  (25  i" 
26  Vict.  c.  89),  s.  115. 

The  pendency  of  an  action  againtt  an  officer  of  a 
company  which  it  in  course  of  being  wound-up 
is  not  sufficient  to  Justify  him  in  reusing  to  be 
examined  under  sect.  115  q^  the  Companies  Act 
1862,  and  it  makes  no  difference  whether  such 
action  was  commenced  before  or  after  the  vnnding- 
«p. 

The  ofjieial  liquidator  qf  a  company  may  properly 

(a)  BeporMd  by  E.  A.  BCBATCHUT,  Emt,  Buiiatar.M-Lkw. 


appliy  sect.  115  far  the  purpose  of  ascertaining 
whether  proceedings  shimld  oe  continued  or  iwt 
against  an  officer  of  the  company,  or  against  any 
other  person. 

On  the  7th  March  1884  the  voluntary  liquidation 
of  the  above-named  company  was  ordered  to  be 
continued  under  the  supervision  of  the  court. 

On  the  13th  M^  1884  an  order  was  made  for 
the  appointment  of  an  examiner  to  take  the  exami- 
nations of  witnesses. 

An  attempt  was  made  in  May  1884,  but  without 
success,  to  serve  this  order  on  Harry  Leaver,  a 
former  director  of  the  company. 

On  the  16th  Oct.  1884  a  summons  was  taken 

out,  under  sect.  115  of  the  Companies  Act  1862, 

'  for    the    examination  of    H.    Leaver,    and    the 

summons  was  served  upon  him  on  the  20th  Oct. 

1884. 

The  summons  fixed  twelve  o'clock  on  the  27th 
Oct.  1884  as  the  time  for  the  examination,  but 
there  was  a  notice  appended  to  it  that  the  examiner 
had  adjourned  the  examination  until  the  29th 
Oct.  1884. 

On  the  25th  Oct.  1884  the  liquidator  issued  a 
writ  in  an  action  against  H.  Leaver  and  others  as 
defendants. 

No  order  had  been  made  or  leave  obtained  by 
the  liquidator  to  bring  the  action. 

On  the  27th  Oct.  1884  H.  Leaver's  solicitor 
attended  at  twelve  o'clock,  in  compliance  with  the 
summons,  and,  after  some  time,  he  ascertained 
that  the  summons  had  been  called  on  at  11.30,  and 
disposed  of  by  adjourning  the  examination  until 
the  29th  Oct.  1884. 

H.  Leaver's  solicitor  on  the  same  day  wrote  to 
the  liquidator's  solicitors  stating  what  had  taken 
place. 

On  the  29th  Oct.  1884  H.  Leaver  attended  before 
the  examiner  and  objected  to  submit  to  be 
examined,  on  the  gpronnd  of  the  pendency  of  the 
action  against  him  by  the  liquidator,  and  also  on 
the  ground  of  the  irregularity  in  the  examination 
proceedings. 

A  motion  was  now  made  by  the  liquidator  that 
H.  Leaver  might  be  ordered  to  attend  at  his  own 
expense  and  be  examined,  and  that  he  might  be 
ordered  to  pay  the  costs  of  the  application. 

The  question  was  whether  the  liquidator  was 
entitled  to  summon  before  the  examiner  a  person 
against  whom  he  had  commenced  an  action,  which 
action  was  pending,  for  the  purpose  of  obtaining 
evidence  to  support  him  in  nis  action,  or  whether 
he  must  adopt  tne  ordinary  mode  of  discovery  by 
interrogatories. 

Graham  Hastings,  Q.C.  and  H.  Burton  Buckley, 
for  the  liquidator,  in  support  of  the  motion,  oitM 
jr<UMV  ▼•  ^Itm,  9  C!h.  Dir.  164. 

W.  Pearson,  Q.C.  and  0.  8.  Bower,  for  H. 
Leaver,  contra. 

Kay,  J.  said  that  the  pendency  of  an  action 
against  an  officer  of  a  company  was  not  a 
sufficient  ground  to  justify  him  in  refusing  to  be 
examined  under  sect.  115  of  the  Companies  Act 
1862.  It  made  no  difference  whether  the  action 
was  commenced  before  or  after  the  winding-np. 
The  liquidator  might  properly  apply  sect.  115  for 
the  purpose  of  ascertaining  whether  proceedings 
should  be  continued  or  not  against  the  officer  of 
the  company,  or  against  any  other  person.  The 
irregularity  which  had  been  committed  had  not 
Digitized  by  LjOOQIC 
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misled  anyone,  and  was  no  reason  why  any  other 
iiban  the  nstial  order  should  be  made,  viz.,  that 
the  witness  should  attend  at  his  own  expense,  and 
pay  the  costs  of  the  motion. 
Solicitors :  LiniUUer  and  Co. ;  Thotnat  C.  Bustel. 


> 
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JDec.  13, 16,  OMd  17, 1884 

(Before  Kay,  J.) 

BinoEs  V.  Bbjdgzs.  (a) 

PraetUe — Dueovery — Interrogatoriea — Adversary's 
ease. 

An  action  was  bronghf  by  two  persona  on  behalf  of 
fhemsehes  and  all  other  the  proprietors  and 
oeeupiers  of  lands  or  tenements  m  the  parish  of 
M.     The  daim  stated  tliat  the  inhabitants  of  M. 

■  had  from  time  immemorial  had  riz/hts  of  recrea- 
tion over  a  portion  of  M.  Common,  hnouin  as  B. 
Comer,  that  the  owners  and  occupiers  of  lands 
and  tenements  in  M.  had  an  immsmorial  right  of 

Sasture,  herbage,  and  estovers  over  the  whole  of 
f.  Ginnmon ;  that  the  plaintiff  B.  teas  seised  in 
foe  of  a  freehold  house  and  32a.  Ir.  ISte.  of  free- 
hold land  in  the  parish  of  M.,  noic  i»i  his  own 
oecwpotion;  that  the  plaintiff  N.  was  seised  in  fee 
of  a  freehold  messiuuje  used  as  a  beerhouse,  and 
three  freehold  cottages  in  the  said  parish,  now  in 
his  oeewpation  or  thai  of  his  tenants;  tluit  the 
plaint^  were  reepeetively  entitled  in  respect  o;' 
their  said  holdings  to  the  several  rights  claimed  ; 
thai  the  defendant  threatened  to  inclose  B.  Comer  ; 
and  it  asked  for  a  declaration  thatB.  Corner  was 
part  of  M.  Common,  and  that  the  plaintiffs  and 
thoeeonwlwse  behalf  tliey  sned  were  entitled  to 
the  rights  claimed,  and  an  injunction  to  restrain 
the  defendant  from  trespassing  «pon,  or  otherwise 
intermeddling  with,  the  said  Uind. 

■Tft«  defendant's  ease  was  that  the  land  in  question 
was  not  part  of  M.  Cornwall,  but  of  the  manor  of 
WaUiwfton,  of  which  he  was  tM  lord.  In  hts 
defence  he  stated  that  N.'s  beerlwuse  and  cottages 
had  no  land  attached  thereto,  and  that  stich 
rights  of  common  as  were  claimed  could  only  be 
enjoyed  in  respect  of  land;  that  the  righU  of 
estovers  claimed  could  only  be  enjoyed  in  respect 
of  ancient  tenejnents,  and  he  did  not  adm  it  that 
the  plaintiffs' were  such  ;  that  the  rights  claimed 
were  uncertain  and  unreasonable.  Otherwise  he 
met  the  daim,  with  a  direct  traverse. 

The  defendant  delivered  to  the  plaining  interroga- 
tories, which  may  be  dassined  at  follows:  (1) 
Whether  the  messuages  were  ancient;  (2) 
Wliether  any  and  what  lands  were  held  with  the 
leerhouse  and  cottages;  (3)  Whether  the  tene- 
ments in  question  were  hdd  of  any,  a>id  what, 
manor ;  (4)  Whether  there  liad  been  any  uaer  by 
the  plaintiffs,  or  their  predecessors  in  title,  of  the 
rights  over  the  common. 

Tlie  plaintiffs  declined  to  answer  these  interroga- 
tories on  the  ground  that  tliey  related  eacclusiBdy 
to  their  title,  and  the  paHicvlara  demanded 
formed  part  of  the  evidence  they  would  have  to 
briiig  in  support  of  tlteir  caee. 

On  a  summons  by  the  defendant  that  the  plaintiffs 
might  be  ordered  to  JU«  a  fall  and  sufficient 
answer  : 

Seld,  tltat  the  interrogatoriea  c(mUng  under  the 
second  head  mutt  be  answered,  as  they  sought 
<*>  ^fotttd  br  A.  J.  B1I.L,  X«|^  Burialer-a»-Uw. 


diteovery  in  ttifport  qf  a  subttantioe  ease  set  up 
by  the  defendant,  viz.,  that  no  landa  were  hdd 
wUh  the  beerhonee  and  cottages,  but  the  athert 
need  not  be  answered,  at  they  sought  discovery  as 
to  facte  which  the  plaintiffs  woiUd  have  to  prove 
at  five  trial,  asking  wliether  they  were  the  fade  or 
not,  which  was  tantamount  to  asking  the  evi- 
dence by  which  they  meant  to  prove  their  caae. 
AnJoirsinBD  srimoNs. 

This  was  a  snmmons  by  the  defendant  Bridges, 
asking  that  the  plaintiffs  might,  notwithstanding 
the  objections  raised  by  them,  be  ordered  to  vaake 
and  file  a  fnll  and  sufficient  answer  to  certain 
interogatories  delivered  by  the  defendant  for 
their  examination. 

The  action  was  brought  by  two  persons,  G.  P. 
Bidder  and  W.  H.  Nightingale,  on  behalf  of  them- 
selvea  and  all  other  the  proprietors  and  occupiers 
cf  lands  or  tenements  in  the  parish  or  village  of 
Mitcham,  in  the  county  of  Surrey.  Their  claim 
was  for  a  declaration  that  a  certam  piece  of  land 
known  as  Beddington  Comer  was  part  of 
Mitcham  Common,  and  that  the  plaintiffs  and 
those  on  whose  behalf  thev  sued  were  entitled  to 
stock  the  same  with  tlieir  cattle  and  other 
commonable  beasts  at  all  times  of  the  year,  and 
that  they  and  the  inhabitants  of  Mitcham  were 
entitled  to  rights  of  recreation  over  the  same, 
and  to  other  valuable  rights,  easements,  and 
privileges  in  and  over  the  same. 

They  also  asked  for  an  injunction  to  restrain 
the  defendants  from  trespassing  on  the  land,  or 
erectine  any  bnildings  or  fences  thereon;  and 
from  otherwise  intermeddling  therewith,  or  inter- 
fering with  the  plaintiffs'  enjoyment  of  their 
rights  over  the  said  land. 

The  statement  of  claim  alleged  that  the  inhabi- 
tants of  the  parish  of  Mitcham  had  as  of  right 
from  time  immemorial  used  and  enjoyed,  and  still 
used  and  enjoyed,  f<»-  their  lawful  recreation,  the 
part  of  the  common  called  Beddington  Comer, 
as  a  town  green  within  the  meaning  of  the  12th 
section  of  the  Inclosure  Act  1857,  and  the  29tli 
section  of  the  Commons  Act  1876.  That  the 
owners  and  occupiers  of  lands  and  tenements  in 
the  said  parish  had  from  time  immemorial  aa  of 
right  hod  and  enjoyed,  and  still  had  and  enjoyed, 
rights  of  pasture,  nerbagc,  and  estovers  over  the 
whole  of  Mitcham  Common,  inclnding  Beddington 
Corner.  That  the  plaintiff  G.  P.  Bidder  was  seised 
in  fee  for  an  estate  of  inheritance  in  possession  of 
a  freehold  mansion-house,  with  outbuildings,  and 
32a.  Ir.  13p.  of  freehold  land  held  therewith, 
situate  in  tue  township  of  Mitcham,  and  now  in 
his  own  occupation.  That  the  pkuntiff  W.  H. 
Kightingale  was  seised  in  fee  for  an  estate  of  in- 
heritance in  possession  of  a  freehold  messuage  used 
as  a  beerhouse,  and  three  freehold  cottages  near 
thereto,  all  situate  in  the  parish  of  Mitcham,  and 
now  in  the  occn]mtion  of  Kighticgale  or  his  tenants. 
That  the  plaintiffs  were  respectively  entitled  in 
respect  of  their  said  holdings  to  the  several  rights 
clamied,  and  that  the  defendants  threatened  to 
inclose,  build  upon,  and  appropriate  Beddington 
Comer, 

The  defendant  Bridges  contended  that  the  bmd 
in  dispute  was  not  part  of  Mitcham  Common,  but 
was  part  of  the  manor  of  Wallington,  of  which  he 
was  lord,  and  that  all  rights  of  common  over  it,  if 
any  had  ever  existed,  had  been  extinguished. 
He  delivered  a  statement  of  defence  in  wiiichlM 
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9Ueg«dthat  Kigfatingsle's  beerhouse  and  cottages 
had  not  snj  land  attached  thereto,  or  held  there- 
with reepeetiyely,  and  that  such  rights  of  common 
as  were  claimed  conld  only  be  enjoyed  in  respect 
of  lands,  and  not  tenements. 

He  also  alleged'  that  the  rights  of  estovers 
claimed  could  only  be  enjoyed  in  respect  of 
ancient  tenements,  and  conld  not  be  withoat  stint, 
and  he  did  not  admit  that  the  plaintiffs'  were 
ancient.  He  also  alleged  that  the  rights  claimed 
were  uncertain  and  nnreasonable,  and  not  snch  as 
conld  be  claimed  on  behalf  of  a  body  of  persons 
snch  as  those  for  whom  they  were  claimed. 
Except  as  stated  he  met  the  plaintiffs'  case  by  a 
traverse. 

The  other  defendants  were  persons  claiming 
Tuader  Bridges. 

After  the  statements  of  claim  and  defence  had 
been  delivered.  Brides  administered  (amongst 
others)  the  following  interrogatories : 

1.  How  loof  have  yon  Qeorgt  Parksr  Bidder  aad 
William  Heniy  NishtinKale  been  reipeotively  proprietor* 
or  pooapien  of  tCe  Umda  and  pzemiaes,  respeotiraly 
called  in  yonr  itatemant  of  daim,  "  BaTensbni7,"  the 
"  Fooatein  Beerbooae,"  aad  the  three  oottages,  and  for 
what  esiatea  at  interests,  and  what  is  the  tenaie  thereof 
TC^eetivelyP  Are  lueh  lespeotive  premius,  or  were 
ili».  or  say,  and  which  of  them,  at  heretofore,  and  when 
last  held,  or  within  the  limiti  ot  any,  and  what,  eetiial  or 
lapated  meaors  or  manor,  or  inbjeot  to  aoy,  and  what, 
quit  or  ehief  rants,  or  serTioea,  aad  to  whom  pajable  or 
rendered  P  Set  forth  whioh  of  the  manors  of  Bavansbnry , 
Miteham,  Bifigia,  andTamworth,  or  Vaoihall  extend,  •■ 
joa  allem,  over  any,  and  what,  parts  or  part  of  the  land 
deaoribed  in  yonr  statement  of  olaim  aa  Beddington 
Comer,  and  which  ia  in  faot  WalUngton  Common,  but  ia 
hereinafter  lefened  to  aa  Beddinarfam  Comer.  Are  any, 
and  which,  of  the  maaaaagea  held  by  yoa  reepeotivaly, 
aacient  meaanama,  or  how  otherwise,  and  when  were  the 
same  rsapectiTely  bnilt  ?  Have  the  said  "  Fountain  " 
and  three  oottafea  reapeetively  any,  and  what,  lands 
appnrtenaat  thereto,  or  held  therewith  t 

2.  Have  yoa  Oeoree  Parker  Bidder  and  William  Henry 
mghtfagale  leapeotively,  or  yonr  raapeotive  predeonaiwii 
ia  title,  aa  proprietors  or  ooonpiars  of  mj,  and  «hat, 
land*  or  tenementa  in  the  pariah  of  Hitoham,  or  nadar 
any  other  ^leied  title,  or  in  any  otiier  oapaoity,  ever 
either  placed,  kept,  or  depaatored  any,  and  what  kind 
of  oommonable  bMat*,  or  any  other,  and  what,  aniotala  ia 
OT  npon,  or  cat  ox  takaa  forse  or  gone  npoB  or  from,  «r 
dsff  or  taken  gravel,  aaad,  or  other  materials,  npoo,  or 
from,  or  taken  part  in  aoy,  and  what,  gamei  or  sports 
in  or  apon  either  any,  and  what,  part*  or  part  in  par- 
tienlar  of  Hitoham  Common  (but  not  inolnding  Bedding- 
ten  Comer  therein),  or  in  or  npon  any,  and  w1»t,  part  or 
parte  ia  partieolar  of  Beddington  Comer  respeotivelj  P 

8.  If  yea,  aet  forth  when,  and  for  how  long,  and 
whether  or  not  oontinaouuy,  or  at  aome  and  what 
intervals,  and  when  flrat,  and  when  latt,  and  where,  and 
nnder  what  alleged  title,  yon,  or  yonr  predeoessorB  in 
title,  reapeetively  so  depastnred  animab,  or  took  away 
fsKie,  gone,  gravel,  sand,  or  other  materials,  or  took 
part  ia  eames  or  sporta,  and  whether  yon  or  they 
reapeotivdy  ao  depaatnred  animals,  or  took  away  gorae, 
fnrze,  gravel,  sand,  or  other  materials,  withoat  umit,  or 
sabjeot  to  any  and  what  limit,  or  did  so  by  any  and 
what  licence,  or  in  oonsideration  of  any  and  what 
payment  or  otherwise,  aad  how  and  for  what  porpoaee 
yon  or  they  reepeotirely  applied  sooh  gorse,  tnixe,  or 
other  matmials. 

The  plaintiffs  .declined  to  answer  these  inter- 
rogatories on'  the  ground  that  they  related 
ezclnsiTely  to  their  title,  and  did  not  tend  to 
snppOTt  the  defendant's  case,  and  that  the  par- 
ticiuars  demanded  formed  part  of  the  evidence 
which  they  would  addnce  at  the  hearing  in 
sapport  of  their  claim. 

The  defendant  Bridges  then  took  oat  this 
sammons.   . 


Qra?u»m  Basting,  Q.G.  and  Ktngdon  for  the 
summons. — ^The  interrogatories  ought  to  be 
answered,  as  they  relate  to  matters  material  to 
onr  case,  for  instance,  as  to  the  messuages  beine 
ancient;  the  rights  claimed  cannot  be  claim^ 
unless  they  are : 

Luttrel't  eat,  4  Co.  Bep.  88  a. 
We  must  noj  of  course  ask  them  what  oridence 
they  intend  to  adduce,  but  we  may  ask  on  what 
facts  they  rely  to  establish  their  case : 

£a<lev.Jaeol«,87L.T.Bep.N.S.e21;  3  Ex.  IMt. 

335; 
Lyelir.  ITannedy,  SO  Ii.  T.  Bep.  N.  8.  277,  278;  9 

App.  Caa.  81,SS: 
.Ktomey-Oenaral  v.  OatkiU,  46  L.  T.  Bap.  N.  S.  180  ; 

aOC!h.I>iv.519; 
£yeU  V.  JTannedy.  48  L.   T.  Bep.  N.  S.   585;   8 
App.  Oaa.  217. 

Our  interrogatories  do  no  more  than  this. 
[Kay,  3. — An  opponent  may  be  asked  what  his 
case  is,  but  not  how  he  makes  it  out :  Bray  oa 
Discovery,  pp.  446  et  geqj]  We  can  ask,  not  only 
to  support  our  own  case,  but  to  rebut  theirs. 
There  is  more  licence  allowed  to  a  defendant 
interrogating  a  plaintiff  than  to  a  plaintiff 
interrogating  a  defendant.  A  defendant  can  ask 
any  q^uestion  which  may  tend  to  destroy  the 
plaintiff's  case: 

Lotmdei  v.  Damits,  6  Sim.  468 ; 

Hoffmann  v.  PosiiU,  20  L.  T.  Bep.  N.  8.  8I»^ 
L.  Bep.  4  Ch.  App.  673. 
[Kay,  J. — Discovery  can  be  used  by  either  the 
plaintiff  or  the  defendant  to  support  his  own  case, 
out  no  further.  He  referred  to  Ivy  v.  Kekewick, 
2  Ves.  679.]  A  party  will  be  made  to  produce 
documents  referred  to  in  a  schedule  to  his  answer, 
though  they  may  relate  to  hia  evidence,  unleas 
they  are  properly  privil^;ed  communications : 

Storey   v.    Lord  Oeorge   Ltnnox,  1  Keen,   811;    I 
Myl&Or.  S25i 

Lyell  V.  Kmnedy,  50  Ii.  T.  Bep.  N.  8.  730;  37 
Ch.  Div.  1. 

E^keuiieh,  Q.C.  and  P.  H.  Lawrence,  for  the 
plaintiffs,  were  called  upon  only  as  to  why  the 
interrogatory,  as  to  whether  any  and  what  land 
went  with  the  beerhouse  and  pottages,  should 
not  be  answered.  They  admitted  that  it  ought 
to  be. 

Ka.t,  J. — ^This  case  raises,  to  my  mind,  an 
important  question  as  to  the  defendant's  right  to 
extract  from  the  plaintiff  discovenr  by  means  of 
interrogatories.  Now,  at  p.  IS  of  the  second 
edition  of  Wi^fram  on  Discovery,  which  is  the 
highest  authority,  there  are  the  following  propo- 
sitions :  Proposition  II. :  "  It  is  the  right,  as^  a 
general  rule,  of  a  plaintiff  in  equity  to  exact  from 
the  defendant  a  discovery  upon  oath  as  to  all 
matters  of  fact  which,  being  well  pleaded  in  the 
bill,  are  material  to  the  plaintiff's  case  about  to 
come  on  for  trial,  and  which  the  defendant  does 
not  by  his  form  of  pleading  admit."  Propoaitirai 
III. :  "  I'he  right  of  a  plaintiff  in  equity  to  the 
benefit  of  the  defendant's  oath,  is  limited  to  a 
discovery  of  snch  material  fatcts  as  relate  to 
the  '  plaintiff's  case,'  and  does  not  extend 
to  a  discovery  of  the  maimer  in  which 
the  'defendant's  case'  is  to  be  exdusivdy 
established,  or  to  evidence  which  relates  exclu- 
sively to  his  case."  There  are  therefore  two 
things  as  to  which  the  plaintiff  may  not  have  dis- 
covery, viz.,  the  manner  in  which,  and  the 
evidence  by  which,  the  defendant'8_ca8e  is  to  be 
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established.  Then  at  p.  288,  placitam  375 :  "  The 
preceding  cases  must  estabhsh,  if  authority  can 
establish,  the  original  privilege  of  a  defendaiit  to 
withhold  discovery  appertaining  to  his  own  case 
alone ;  and  the  absence  of  all  original  right  in  a 
plaintiff  to  call  for  sach  discovery.  And  from 
those  cases  it  will  be  seen  that  the  privUege  of 
the  defendant  is  the  same,  whether  he  is  defen- 
dant in  an  original  suit  in  which  relief  is  sought, 
or  is  plaintiff  in  that  suit  and  is  made  defendant 
to  a  cross-bill  for  the  purpose  of  discovery."  Then 
in  a  note  certain  cases  are  referred  to  as  being 
cited  in  the  preceding  placita.  I  have  examined 
those  eases,  and  find  that  they  support  the 
proposition  stated.  The  authority  of  that  book 
stands  as  high  as  ever.  1  have  warrant  for 
saying  that,  because  ■  in  Lyell  v.  Kennedy  (48 
L.  T.  Eep.  N.  S.  587;  8  App.  Cas.  223-225)  Lord 
■Selbome  says  that  the  right  of  discovery  under 
the  present  rules  is  not  in  principle  more  exten- 
sive than  it  formerly  was  in  the  Court  of 
Chancery.  He  there  refers  to  the  two  propo- 
sitions in  Sir  J.  Wigram's  book  which  I  have 
just  read,  and  refers  to  them  as  being  the  two 
cardinal  rules  in  the  law  of  discovery,  and  quotes 
from  that  book  as  being  of  the  highest  authority. 
Therefore  I  think  that,  in  the  case  of  a  defendant 
seeking  discovery  now,  the  rules  are  the  same  as 
formerly  in  the  ease  of  his  seeking  (discovery  by  a 
cross-bill,  and  those  rules  are  as  I  have  just  read 
from  Sir  J.  Wigram's  book.  In  objection  to  that 
view  it  was  stated  that  there  are  cases  which  now 
establish  a  difference.  Looking,  however,  to  the 
way  in  which  Sir  J.  Wigram  establishes  his 
proposition,  and  the  authorities  he  cites,  it  appears 
to  be  plain  that,  if  a  defendant  meets  the  case  of  a 
plaintiff  seeking  to  establish  his  title  solely  by  a 
direct  negative,  he  would  not  formerly  have  been 
entitled  to  file  a  cross-bill,  and  then  by  means  of 
interrogatories  discover  how  the  plaintiff's  case 
was  to  be  established,  and  what  evidence  was  to 
be  adduced  in  support  of  it,  and  it  cannot  be  said 
that,  because  the  defendant  meets  the  plaintiff's 
case  with  a  direct  negative,  the  evidence  referring 
to  the  plaintiff's  case  refers  to  the  defendant's 
case  as  well,  in  such  a  sense  as  to  entitle  the 
defendant  to  that  discovery.  Now  let  us  look  at 
the  cases  from  which  dicta  were  cited  which  were 
supposed  to  contradict  the  rule  I  have  stated.  In 
iEade  v.  Jacobs  the  action  was  brought  by  the 
administrators  of  a  deceased  lessor  to  recover 
possession  of  certain  premises  for  breach  of  a 
covenant  in  the  lease.  The  defendant  alleged 
that  the  deceased  had  verbally  consented  to  the 
breach,  and  it  was  held  that  the  plaintiffs  could 
interrogate  the  defendant  as  to  when  the  consent 
was  given,  and  as  to  the  conversation  which  took 
place,  but  not  as  to  the  persons  in  whose  presence 
the  consent  was  given.  Clearly  that  last  question 
would  not  be  within  the  rule  allowing  discovery, 
that  would  be  the  case  of  a  plaintiff  asking  a 
defendant  how  he  made  out  his  own  case;  out 
it  is  quite  plain  on  what  ground  the  defendant 
was  made  to  answer  what  he  was  made  to 
answer.  Cotton,  L.J.  said :  "  Looking  at  the 
practice  formerly  existing  ill  the  Court  of 
Chancery,  I  think  that  the  plaintiff  is  entitled  to 
a  discovery  of  the  facts  upon  which  the  defendant 
relies  to  establish  his  case,  but  not  of  the  evidence 
which  it  is  proposed  to  adduce.  I  think  that  the 
words  'in  whose  presence'  should  be  struck 
oat;  the   defendant   is   not   boand  to  give  the 


names  of  the  witnesses  whom  he  intends  to  call 
at  the  trial.  Then  comes  the  question  as  to  con- 
versations. The  old  rule  of  pleading  in  Chancery 
was,  that  conservations  when  rehed  upon  an 
admissions  must  be  stated  in  substance  and 
effect;  and  this  was  a  wholesome  rule  to  be 
followed,  because  it  prevented  the  opposite  party 
from  being  taken  bjr  surprise."  No  objection 
can  be  taken  to  that ;  it  only  means  that  further 
particulars  must  be  given  if  a  party  does  not  set 
out  distinctly  on  what  he  relies.  If  the  pleadings 
were  properly  complete,  there  wonld  be  no  place 
for  the  interrogatory.  But  because  they  are 
not,  the  case  is  one  to  which  the  practice  as 
to  further  and  better  particulars  wonld  apply. 
Out  of  that,  judgment  the  dictum  "  that  the 
plaintiff  is  entitled  to  a  discovety  of  the 
facts  upon  which  the  defendant  relies  .  .  . 
but  not  of  the  evidence "  has  been  selected, 
and  reliance  placed  upon  it ;  but  with  the 
greatest  deference  I  must  confess  that  I  am 
unable  to  agree  with  that,  for  to  ask  a  defea- 
dant  on  what  facts  he  relies,  is  practically 
to  ask  for  his  evidence.  I  have  authority  for 
saying  so,  namely,  the  case  of  Ivy  v.  Kekevfide, 
which  was  a  claim  by  a  person  alleging  himself 
to  be  heir  ea;  parte  mafema  against  a  person  in 
possession,  who  set  up  the  case  that  he  was  heir 
ex  parte  palemd,  and  the  plaintiff  by  amended 
bUl  asked  that  the  defendant  might  set  forth  in 
what  manner  he  was  heir  ex  parte  patenuL,  and 
the  particulars  of  his  pedigree,  and  of  the  births, 
baptisms,  marriages,  deaths  or  bnrials  of  the 
persons  named  therein,  and  the  Lord  Chancellor 
said  it  was  a  fishing  bill  to  know  how  a  man 
made  out  his  title  as  heir,  and  allowed  a  demnrrer 
to  the  bilL  There  are  several  other  cases 
consistent  with  that,  such,  for  instance,  as 
higOby  V.  BMfto  (8  L.  T.  Ben.  N.  S.  785; 
33  Bear.  31),  where  Lord  BomUly,  in  »  con- 
sidered judgment,  said  that  the  plaintiff  "is 
entitled  to  the  discovery  of  everything  in  the 
possession  of  the  other  party,  either  of  &cts, 
deeds,  papers-,  or  documents  which  will  help  him 
in  making  out  his  case  at  law ;  it  is  confined  to 
that,  and  he  cannot  go  beyond  that.  No  doubt 
in  cases  praying  relief  you  may  do  this,  yon  may 
ask  what  defence  do  you  make  to  my  case,  and  on 
what  ground  ?  But  that  is  because  the  court 
requires  the  cane  of  each  party  to  the  snit  to  be 
pleaded,  in  order  that  neither  ma^  be  taken  by 
surprise."  He  then  referred  to  Sir  J.  Wigram's 
book,  and  expressed  his  concurrence  in  the 
observations  there  made  at  the  286th  and  follow- 
ing pages.  The  same  judge  in  Gommitaionera  of 
Setveri  of  the  City  of  London  v.  Glatte  (^ 
L.  T.  Rep.  N.  S.  433 ;  L.  Eep.  15  Eq.  302)  decided 
that  in  a  suit  to  establish  a  right  of  common  the 
plaintiffs  were  not  bound  to  answer  an  inter- 
rogatory asking  them  tc  set  forth  any  instance  in 
which  the  right  they  claimed  had  been  enjoyed. 
That  was  a  direct  question  aa  to  matters  in 
support  of  the  plaintiffs'  case,  but  there  was  not 
a  single  question  as  to  the  evidence  by  which 
their  case  was  to  be  proved,  but  only  as  to  the 
facts  upon  which  they  relied,  but  the  facts  as  to 
which  the  plaintiffs  were  asked  were  of  no 
moment  exc^it  as  evidence  by  which  thephunti^ 
were  to  make  out  their  own  case.  There  was 
argument  on  one  side  only  in  that  case.  It  was 
contended  by  the  counsel  who  argued  that  the 
interrogatories  had  not  been  propa-ly  answered. 
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that  there  was  a  difference  between  the  case  of  a 
plaintiff  answering  a  defendant's  interrogatories 
and  a  defendant  answering  a  plaintiffs,  and  in 
support  of  that  contention  reference  was  made  to 
Hoffmann  v.  PotliU  and  Lotmidet  y.  Paviet,  The 
last  case  is  referred  to  at  page  289  of  Sir  J. 
Wi^ram's  book,  where  it  is  suggested  that  the 
decision  was  not  in  accordance  with  previous 
decisions,  and  elsewhere  in  the  book  be  refers 
to  the  fact  that  Shadwell,  Y.C.  was  always 
anzioos  to  assist  discovery.  Lowndes  v.  Dames, 
ao  far  as  I  can  find,  has  not  been  followed  ex- 
cept perhaps  in  Hoffman  v.  Pottill.  That  was 
a  snit  for  the  infringement  of  a  patent,  and  the 
defendant  filed  interrogatories  for  the  exami- 
nation of  the  plaintiff  with  a  view  to  showing 
that  there  was  no  novelty  in  bis  patent.  The 
onus  was  on  the  defendant  to  show  that,  and  he 
could  therefore  interrogate  as  to  that.  GifEard,  L.J. 
in  bis  judgment  said :  "  As  re^rds  the  case  of 
Daw  v.  Eky  (2  H.  &  M.  725),  it  must  be  always 
remembered  that  that  was  the  case  of  a  plaintiff 
exhibiting  interrogatories  to  a  defendant,  and  it 
was  there  held  that  the  plaintiff  could  not  call  on 
the  defendant  to  set  forth  the  particulars  of  his 
defence.  But  when  you  come  to  the  case  of  a 
defendant  asking  questions  of  a  plaintiff,  it  is  a 
very  different  thing.  It  is  the  defendant's  busi- 
ness to  destroy  the  plaintifTs  case,  and  there  the 
defendant  has  a  right  to  ask  all  questions 
which  are  fairly  calculated  to  sho.r  that  the 
patent  is  not  a  good  patent,  or  that  what  he 
alleges  to  be  an  infringement  is  not  an  infringe- 
ment." As  to  the  first  branch  of  that  proposition 
I  have  no  doubt  it  was  the  defendant's— «nd  not 
the  plaintiffs— case  to  show  that  there  was  no 
novelty  in  the  patent ;  but  to  say  as  a  general 
proposition  that  in  all  cases  a  defendant  sinply 
meeting  the  plaintiff's  case  by  a  traverse,  and  not 
setting  up  any  substantive  case  of  his  own,  is  en- 
titled to  ask  aU  that  be  can,  and  thereby  upset  the 
plaintiff's  case,  is,  to  my  mind,  contrary  to  the 
rule  that  the  questions  which  each  party  asks 
must  be  such  as  tend  to  support  his  own  sub- 
stantive case,  and  not  such  as  relate  to  the 
evidence  by  which,  or  the  manner  in  which,  his 
adversary  intends  to  make  out  his  case. 
Giffard,  L.J.  must,  I  think,  be  taken  not  to  have 
meant  that  defendants  afl  a  rule  had  larger  rights 
of  discovery  than  plaintiffs,  but  to  hare  been  only 
dealing  with  the  case  before  him  where  the 
defendant  was  asking  as  to  matters  which  he 
himself  was  bound  to  prove,  and  as  to  which 
therefore  he  had  a  rig^t  to  search  the  conscience 
of  the  plaintiff.  I  have  only  one  other  case  to 
refer  to — Attomey-Qtneral  v.  Oatkill.  That  was 
an  action  to  restrain  the  defendant  from  building 
across  a  public  footpath,  the  plaintiffs  stating  in 
their  amended  claim  that  tne  defendant  had, 
since  the  commenoement  of  the  action,  signed  an 
agreement  for  settling  the  action  upon  certain 
terms.  The  defendant  denied  the  eziateiice  of  a 
public  right  of  way,  and  alleged  that  his  signature 
to  the  agreement  was  obtained  by  threats  and 
pressure  after  a  long  conversation,  withoat  his 
having  it  read  and  explained  to  him.  The  plaintiffs 
delivered  interrogatories  as  to  the  existence  of  a 
public  right  of  way,  and  as  to  what  passed  at  the 
conversation,  and  the  Gonrt  of  Appeal  held  that 
they  must  be  answered,  for  the  mterrogatory  as 
to  the  right  of  way  was  within  the  rules  as  to  dis- 
covery, inasmuch  as   the   plaintiffs  were   inter- 


rogating as  to  their  own  case,  seeking  to  obtain 
an  admission  that  there  wa.i  a  right  of  way  so 
as  to  relieve  themselves  of  the  necessity  of 
proving  it ;  and  that  as  to  the  conversation 
was  material  to  the  issue  in  question.  The 
late  Master  of  the  Bolls  said  in  that  case 
that  the  Judicature  Acts  do  not  alter  the  rules 
as  to  discovery,  and  Cotton,  L.J.,  observing 
on  Eade  x.  Jacobs,  says  that  what  he  held  there 
was  "that  the  interrogatories  ought  to  some 
extent  to  be  limited,  so  as  to  ask  the  defendant  to 
give  discovery  of  the  snbetance  only  of  the  con- 
versation on  which  he  relied  as  a  defence,  and 
that  the  person  interrogated  was  not  bound  to  set 
forth  the  names  of  the  witnesses  or  the  details  of 
the  conversations."  That  is,  the  conversation 
was  not  pleaded  so  strictly  as  it  ought  to  have 
been,  so  the  defendant  mnst  give  an  answer  to 
the  interrogatory  to  the  extent  that  he  ought 
to  have  pleaded  Now  what  is  the  case  here? 
[His  Lordship  then  stated  the  facts,  and  con- 
tinued :]  The  questions  asked  by  the  interroga* 
tories  were  properly  classified  by  Mr.  Hastings 
as  follows :  (1)  Are  the  messuages  ancient  P 
(2)  Are  any,  and  what,  lands  held  with  the 
beerhouse  and  cottages  F  (3)  Are  the  tenements 
in  question  held  of  any,  and  what,  manor  P  And 
(4)  Has  there  been  any  user  by  the  plaintiffs, 
or  their  predecessors  in  title,  of  the  rights  over 
the  common?  I  omit  the  second  class,  which 
must  be  answered,  inasmuch  as  it  relates  to  a 
substantive  case  set  up  by  the  defendant,  vis., 
that  no  land  was  held  with  these  honses,  and 
that  the  right  claimed  could  not  be  claimed 
except  in  respect  of  land.  But  it  is  clear  that  all 
the  others  relate  to  matters  which  the  plaintiffs 
will  have  to  prove  in  support  of  their  case.  The 
interrogatories  do  not  ask  by  what  evidence  the 
facts  in  question  are  to  be  proved,  but  whether 
they  are  the  facts  or  not.  Of  course  it  is  a 
material  advantage  to  the  defendant  if  he  can  find 
out  by  the  admissions  of  the  plaintiffs  that  they 
cannot  prove  these  facts,  becanse,  if  that  is  so, 
they  will  not  be  able  to  make  ont  their  case.  But 
is  it  right  that  he  should  do  so  P  I  think  not, 
and  that  it  is  contrary  to  the  rule  laid  down  in 
Sir  J.  Wigram's  book,  for  it  is  not  discovery  in 
aid  of  a  substantive  case  of  the  defendants,  but 
for  the  purpose  of  finding  out  the  facts  on  which 
the  plaintiffs  rely  to  make  out  their  own  case. 
That  I  think  is,  according  to  the  authorities, 
clearly  bevond  what  a  party  is  entitled  to  do.  It 
is  like  looking  at  his  opponent's  brief,  and  asking 
him  what  he  is  going  to  prove  at  the  hearing. 
Take,  for  instance,  in  this  case  the  interrogatory 
as  to  user,  that  is  not  material  here  except  as  to 
the  mode  in  which  the  plaintiffs  will  make  ont 
the  rights  which  they  assert.  Suppose  the 
question  had  been,  Efave  you  any,  and  what, 
evidence  to  prove  acts  of  user  P  It  is  clear  that 
that  would  not  have  been  admissible.  Again, 
suppose  it  had  been.  Have  you  any  evi- 
dence .  .  P  That  too  would  have  been  im* 
proper,  for  the  adversary  has  no  more  right  to 
know  whether  they  have  any  evidence  any  more 
than  to  know  what  the  evidence  is.  Then,  if  he 
had  asked.  Have  yon,  or  your  predecessors  in 
title,  ever  used  .  .  P  That  is  nothing  else  than 
asking  what  their  evidence  is,  which  is  what  was 
decided  in  Ivy  v.  Kekewidc  could  not  be  asked.  It 
is  said  that  is  not  asking  them  as  to  their 
evidence,  bat  on  what  facte  they  rely,  which  ia 
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admissible.  Of  course  they  cannot  be  asked  as 
to  how  and  whether  they  can  prove  their  case ; 
but  to  ask  a  man  whether  facts  which  are  essential 
to  bis  case  are  facts  or  not,  is  tantamount  to  asking 
Mm  whether  he  can  prove  them.  Take  again 
other  parts  of  these  interrogatories,  such  as 
whether  these  tenements  are  held  of  any  manor ; 
how  can  the  plaintiffs  be  asked  whether  they  can 

Srove  that  the  land  in  dispute  is  not  part  of  the 
efendant's  manor  P  That  is  part  of  the  evidence 
which  they  will  have  to  bring  at  the  trial.  So 
also  the  question  whether  these  are  ancient 
messuE^ges;  that,  too,  is  part  of  the  plaintiffs' 
case.  These  questions  are  not  in  support  of  any 
substantive  case  of  the  defendant's,  and  are  not 
material  to  his  case  at  all,  except  in  so  far  as  it  ia 
a  direct  negative  of  the  plaintiffs'.  They  are,  in 
my  opinion,  fishing  questions  to  find  out  now  the 

Elaintiffs  are  going  to  prove  their  case  at  the 
earing,  and  I  cannot  allow  them  to  be  put.  I 
must  allow  the  summons  so  far.  as  it  relates  to 
the  interrogatory  as  to  the  land  held  with 
Nightingale's  houses,  but  so  far  as  it  relates  to 
the  rest  of  the  interrogatories  I  dismiss  it.  Each 
party  must  pay  the  costs  of  the  part  in  which 
they  fail.    The  costs  may  be  set  off. 

Solicitors  for  the  plaintiffs,  Rooke  and  Sons. 
Solicitors  for  the  defendants,  Bridffes,  SawteU, 
Heywood,  Bam,  and  Dibdin ;  and  C.  A.  Rugi. 


QUEEN'S  BENCH  DIVISIAy. 
Aug.  8  and  9, 1884.  ./i'\ 
(Before  Pollock,  B.  and  LopeS^  J.) 
M'Ilwkaith  and  otheks  v.  Gke£n.  (a) 


Fradice — Payment  into  court— Denitd  ofliabUity — 
•  Acceptance  of  sum  by  plaintifft  in  satisfaction  of 
cause  of  action — Motion  for  jttdgment — Taxa- 
tion of  costs. 

In  an  action  for  breach  of  contract  the  plaintiffs 
alleged  tino  distinct  breaches,  and  the  defendant 
denied  generally  his  liability  in  respect  of  them, 
hut  in  the  alternative  paid  a  sum  of  matiey  into 
court  in  respect  of  one  of  the  alleged  breaches. 
Tlie  plaintiffs  thereupon  gave  notice  that  they 
accepted  the  sum  so  paid  into  eoiti-t  in  satisfaction 
of  the  whole  cattse  of  auction. 

Held,  that  the  plaintiffs  were  entitled  to  proceed  to 
the  taxation  of  their  costs,  and  the  mere  denial  of 
liability  on  the  part  of  the  defendant  did  not 
compel  them  to  proceed  to  judgment  to  entitle  them 
to  their  costs. 

Tsis  was  an  appeal  from  an  order  of  Smith,  J.  at 
chambers,  refusing  leave  to  the  plaintiffs  to  tax 
their  costs  under  the  following  circumstances.    . 

In  an  action  for  alleged  breaches  of  contract  on 
the  part  of  the  defendant  in  respect  of  the 
building  of  certain  barges,  the  plaintiffs  in  their 
statement  of  claim  alleged,  first,  that  the  barges 
were  not  built  in  accordance  with  the  specifica- 
tion, and  that  materials  and  workmanship  of  an 
inferior  quality  were  used ;  secondly,  the  defen- 
dants failed  properly  to  pack  the  first  of  the 
barges  for  shipment,  and  delivered  the  sections 
and  materials  for  its  construction  in  such  a 
damaged  and  insecure  condition  as  to  occasion 
damage  in  transit.  They  claimed  3500Z.  as 
damages. 

(a)  Beportad  by  W.  V.  Etibslbt,  Biq.,  B«iTMer«t-L»w. 


The  defendants  by  their  defence  denied 
altogether  the  breaches  alleged,  but  in  the  alter>- 
native  they  said  that,  if  the  barges  or  either  of 
them  had  been  constructed  of  iron  plates  thinxier 
than  had  been  required  by  the  contract  or  speci- 
fication, which  they  deified,  the  plaintiffs  had  not 
been  damaged  in  consequence  thereof  to  an 
extent  exceeding  1752.,  which  sum  the  defendants 
brought  into  court  and  said  that  it  was  sufificient 
to  satisfy  so  mnch  of  the  plaintiffs'  claim  as  waa 
therein  pleaded  to. 

The  plaintiffs  took  the  175L  out  of  ooort,  and 
^ve  written  notice  that  they  accepted  the  same 
in  full  satisfaction  of  the  causes  of  action  in  the 
statement  of  claim  mentioned.  They  then 
applied  at  chambers  for  an  order  for  taxation 
of  their  costs,  which  the  judge  at  chambers 
refused. 

The  plaintiffs  appealed. 

By  Order  XXTI.,  r.  6 : 

Wlien  the  liability  of  tha  daf endaat  in  mpeet  of  the 
claim  or  eaou  of  aotion  in  satisf  action  of  which  the  pay- 
ment into  oonrt  has  been  made  ia  denied  in  tiie  dafanee, 
the  foUowioff  mlea  ihall  apply  : 

(a)  The  plaintilf  may  aooept,  in  fatiafaisiian  of  tiie 
claim  or  came  of  aotion  in  reapeot  of  which  the  payment 
into  oonrt  haa  been  made,  the  sum  lo  paid  in,  in  whiefc 
case  he  ihall  be  entitled  to  have  flie  moiey  paid  ont  ta 
him  aa  hereinafter  provided,  notwithstandmg  the  dafot- 
daat'a  denial  of  liability,  whetenpon  all  faxthex  ^ro- 
ceedisga  in  respect  of  snoh  claim  or  oaaie  of  action, 
except  as  to  costs,  shall  be  stayed ;  or  the  plaintiff  may 
Tefvse  to  accept  the  money  in  gatiafaotion,  and  rep^ 
aooordiogly,  in  whioh  oaae  the  money  sbaU  Temain  ia 
oonrt  aobiact  to  the  provisions  heninaftar  mentionad. 

(6)  If  the  plaintiff  aooapts  tha  money  h>  paid  in,  ha 
shall  after  service  of  snoh  notice  in  tha  fonn  No.  4  in 
Appendix  B, ,  aa  in  rale  7  mentioned,  or  after  deliveiy  of 
a  reply  acoeptinK  the  money,  be  mtitled  to  have  the 
monay  paid  ont  to  himself  on  request,  anlesi  tha  oonrt  or 
a  judge  shall  otherwise  order. 

Rule  7 : 

The  plaintiff,  when  payment  into  oonrt  is  madebefoi* 
delivery  of  deienoe,  may  within  fonr  days  after  tha 
reoaipt  of  notice  of  such  payment,  or  wlien  andh  pay- 
ment is  BO  sigrnified  in  a  defense,  may  before  reiuy 
accept  in  aatisFaotion  of  the  claim  or  cause  of  aotion  La 
respect  of  which  snch  payment  has  been  made,  the  ana 
so  paid  in,  in  whioh  oaaa  he  shall  give  notioe  to  tha 
defendant  in  the  form  No.  4  in  Appendix  B.,  and  diaQ 
be  at  liberty,  in  oace  the  entire  daim  or  oanae  of  actioB 
ia  thereby  satiafied,  to  tax  his  ooata  after  the  axpiratian 
of  four  daya  from  the  servioe  of  such  notice,  unless  the 
court  or  a  judge  ahall  otherwise  order ;  and  in  case  of 
nonpayment  of  the  ooata  within  forty-eight  hoar* 
after  such  taxation,  to  sign  judgment  for  his  coats  ao 
taxed. 

Form  No.  4,  Appendix  B.': 

Take  notioe  that  the  plaintiff  aooepts  the  sam  of  I., 
paid  by  you  into  court  in  satiafaction  of  the  daim  ia 
respect  of  which  it  ia  paid  ia. 

MouUon  for  the  plaintiffs. — I  must  admit  that 
the  case  of  Crosland  v.  Boutledge  (W.  N.  1883, 
p.  228)  is  in  point  and  against  me.  That  was  a 
decision  of  Field,  J.  at  chambers.  It  was  an 
action  by  an  indorsee  of  a  bill  of  exchanse 
against  the  acceptors,  in  which  the  defendants 
denied  their  liability,  all^^g  fraud  and  other 
matters,  but  brought  into  court  the  amount  of 
.the  bill  and  interest.  The  plaintiff  gave  notice 
'n  the  prescribed  form  that  he  accepted  the  snm 
so  paid  in  in  satisfaction  of  his  claim,  and 
applied  to  tax  his  costs,  but  the  learned  judge 
held  that  the  denial  of  liabihty  by  the  defendant 
did  not  satisfy  the  words  "in  case  the  entire 
claim  or  cause  of  action  is  thereby  satisfied ''  in 
Order  XXTI.,  r.  7,  and  that  the  plaintiff  most 
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froceed  to  action  to  determine  his  title  to  costs, 
submit  that  the  plaintiffs  in  the  present  case 
having  agreed  by  their  notice  to  accept  the  sum 
paid  in  in  fnll  satuifaction  of  the  causes  of  action, 
the  «itire  claim  is  satisfied  within  the  meaning  of 
the  order,  and  that  they  are  at  liberty  to  tax  their 
costs  without  signing  judgment.  The  mere  denial 
of  liability  on  the  part  of  the  defendant  cannot 
deprive  a  plaintiff  of  his  right  to  do  so,  especially 
when  it  is  remembered  that  in  many  instances 
the  words  are  only  inserted  by  the  pleader  by  way 
of  caution.  Bule  6  (a)  and  rule  7  must  be  read 
together.  My  contention  is  strengthened  by  the 
fact  that  role  7  only  provides  for  the  necessity  of 
signing  judgment  where  costs  have  been  taxed 
and  not  paid,  showing  that  the  plaintiff  need  not 
aim  judgment  before  taxation ;  otherwise  the 
defendant  might  escape  his  liability  to  pay  costs 
by  merely  denying  his  liability. 

BueJmill  (Finlay,  Q.C.  with  him)  for  the  defen- 
dant.— In  this  case  there  are  two  points  to  be 
considered.  First,  there  cannot  be  taxation 
-withont  jadgment.  The  defendant  here  has 
denied  his  liability  altogether  as  to  one  of  the 
aDeged  breaches  oi  contract,  and  as  long  as  that 
exists,  though  the  plaintiff  may  take  the  money 
out  of  court  paid  in  respect  of  the  other  alleged 
breach,  it  cannot  be  saia  that  the  entire  claim  or 
cause  of  action  has  been  satisfied  so  as  to  entitle 
him  to  tax  his  costs  withont  jadgment.  Bule  6 
(a)  provides  for  payment  into  court,  with  a  denial 
of  liability,  and  leaves  the  right  to  costs  oat* 
standing.  Secondly,  the  plamtiffs  can  only 
recover  their  costs  oy  going  on  with  the  action. 
They  may  move  for  judgment  on  the  defence,  and 
it  they  obtain  it  they  then  may  proceed  to  tax 
their  costs. 

Moulion  in  reply. 

PoixocK,  B. — ^I  confess  I  should  not  have  had 
mach  donbt  on  this  point  if  it  had  not  been  for 
the  case  of  Grosland  v.  Boutledge  (W.  N.  1883, 
p.  228)  decided  at  chambers  by  my  brother  Fiel^. 
The  question  here  is  whether  the  plaintiff  is 
entitled  to  tax  his  costs  without  further  trouble. 
Order  XXII.,  r.  7,  of  the  Bulesof  1883  is  not  new, 
but  the  provisions  of  rule  6  (a)  a-d  (b)  are  neir, 
and  these  provide  that  the  defendant  may  pay 
money  into  court  while  denying  his  liability,  and 
the  plaintiff  may  accepit  it  in  satisfaction  and 
take  the  money  out  of  court ;  and  if  he  does  not 
accept  it,  it  is  to  remain  in  court.  Now,  accord- 
ing to  the  natural  equity  of  the  thing,  it  would 
seem  that  where  a  plaintiff  has  brought  his 
action  for  various  causes,  and  money  has  been 
paid  into  court  in  respect  of  the  action,  and  he 
bas  accepted  it,  he  ought  to  have  his  costs, 
and  it  would  be  contrair  to  notions  prevalent 
on  the  subject  of  costs  it  he  were  not  to  have 
them.  Does  it,  or  ought  it,  to  make  any 
difference  that  the  defendant  while  paying 
money  into  court  denies  his  liability  in  respect 
of  the  cause  of  action?  The  answer  is  only 
that  it  onght  not,  for  in  most  instances  it  is  a 
denial  inserted  Inr  way  of  caution  by  the  pleader, 
of  which  he  will  be  able  to  reap  the  advantage  if 
the  ease  proceeds  to  trial.  The  words  in 
rule  6  (a),  that  in  the  event  of  the  plaintiff 
accepting  the  moae^  in  satisfaction  of  the  claim 
in  respect  of  which  it  is  paid,  he  shall  be 
entitled  to  have  the  money  paid  out  to  him  "  as 
hereinafter  provided,"  refer  to  the  provision  in 


rule  7.  Mr.  BnckniU,  for  the  defendant,  has 
referred  us  to  the  words  in  rule  6  (a) :  "  All 
further  proceedings,  in  respect  of  such  claim  or 
cause  of  action,  except  as  to  costs,  shall  he- 
stayed,"  and  contends  that  they  mean  that  the 
plaintiff  must  move  for  judgment.  I  think  then 
this  case  comes  within  the  words  of  rule  7,  and 
that,  as  the  plaintiffs  gave  the  defendant  proper 
notice  under  Form  S,  Appendix  B.,  they  are 
entitled  to  tax  their  costs  under  the  rule,  after 
the  usual  period ;  and  that  the  appeal  ought  to  be- 
allowed. 

LoFEs,  J. — I  am  of  the  same  opinion.  I 
cannot  help  saying  that  I  feel  it  is  difficult  to  put 
a  construction  upon  these  rules,  but  I  think 
they  were  fram^  for  the  purpose  of  saving 
unnecessary  expense.  Here  the  plaintiffs  bring- 
their  action  against  the  defendant,  who  does 
what  he  is  permitted  to  do,  that  is,  he  denies  his 
liability,  and  pays  a  certain  snm  of  money  into 
court,  saying,  in  effect.  Though  I  deny  my 
liability  to  you,  you  may  take  my  money  out  of 
court.  The  plaintiffs  determine  to  accept  the 
money  in  sa'iis&tction  of  their  causes  of  action. 
It  would  seem  strange,  under  such  circum- 
stances, that  further  costs  should  be  incurred  in 
respect  of  a  liability  not  really  relied  upon,  bat 
pleaded  only  by  way  of  caution.  The  defendant 
says  that  the  plaintiffs  are  not  entitled  to  have 
their  costs  taxed  without  farther  inquiry.  With 
that  I  do  not  agree,  but  think  the  decision  of 
Smith,  J.  at  cWnbers  should  be  reversed. 
Field,  J.,  on  whose  decision  my  brother  Smith 
relied,  perhaps  had  not  the  like  opportunities  of 
argument  laid  before  him  as  we  have  had. 

Appeal  aliowed  leiihmU  cotit. 

Solicitors  for  plaintiffs,  Davidton  and  MorrU*. 
Solicitmrs  for  defendant.  Stoke*,  Saitnder*,  and 
Stokei. 


Tuesday,  Dee.  9, 1884. 
(Before  Hawkiks  and  SiUTH,  JJ.) 
Thi;  Bouksikouth  Coboussioiibbs  «.  Watts,  (a) 
Public  Health  Ad  1875  (38  ^  39  FtU  c.  55),  »». 
150,  174,    257 — Seicering   private    tlreei — Gott 
exceeding  501. — Contractnot  under  teal — Recovery 
of  amount  apportioned  from  the  frontager*. 
Sect.  174  of  the  Public  Health  Act  1875  provide* 
that  every  contract  made  by  an  urban  authority, 
«  wliereof  the  value  or  amount  exceed*  fifty  pound*, 
shall  be  in  writing  and  sealed  loith  the  eomimon 
teal  of  such  authority. 
Wliere  an  urban  authority  employs  a  contractor  to 
sewer  a  sireet  under  sect.  1.50  ofihePuMie  Health 
Act  1875,  at  a  cost  exceeding  502.,  and  pays  ike 
conb-actor  for   the   work,    and   apportions^  the 
amount  amongst  the  various  frontagers,  it  i*  no 
defence,  in  an  action  by  the  urban   atUhtniiy 
against  a  frontager  to  recover  the  amount  appoT' 
tioned  against  him,  to  show  that  the  contract  for 
the  work  was  not  in  writing  under  the  teal  of  (he 
urban  authority. 
This  was  a  case  stated  on  appeal  from  the  County 
Court  of  Hampshire  holden  at  Bournemouth. 

The  action  was  brought  to  recover  the  sum  of 
71.  16«.,  being  the  proportion  alleged  to  be  due 
from  the  defendant  for  the  cost  of  making  good 
and  sewering  the  Heathpoult-road,  Bournemouth, 

(a)  Kapottid  bj  W.  F.  SmauT,  bq.,  BiCTlit(r«»J«w. 
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the  following  being  the  particalars  of  the  plain- 
tiffs' daim  annexed  to  the  sammons : 

The  plaintiif 8  denumd  payment  cf  the  following : 
Proportioii  in  leapeot  of  Huiley  Lodni,  of  the    Ji  t,  d, 

eoet  of  maiang  good  and  wwering  the  Heath- 

etnlt-road  under   seat.    150   of   the  Pnblio 
ealth  Aot  1875,  ai  by  the  BnTreTOr's  appor- 
tionment     7  18    0 

Jntereet   5   per  cent,  par    annnm  ftooi  tha 
17th  Aug.  1883  0    8  10 

.  je?  16  10 
The  case  was  tried  on  the  26th  March  1884i, 
when  it  was  proved  that  the  defendant  was  the 
owner  of  premises  abutting  on  the  Heathponlt- 
road,  Bournemouth,  which  is  a  street  (not  ueing 
a  highway  repairable  by  the  inhabitants  at  large) 
within  the  district  of  the  plaintiffs,  as  the  nrban 
sanitaty  anthority,  that  was  not  sewered,  levelled, 
paved,  Ac,  to  the  satisfaction  of  the  plaintiffs,  and 
that  notice  pnrsuant  to  the  Public  Health  Act 
1875,  sect.  150,  had  been  served  on  the  defendant, 
among  others,  to  sewer,  level,  pave,  Ac.,  the  said 
road.  It  was  also  proved  that  all  the  rec^uire- 
ments  of  the  section  had  been  complied  with  by 
the  plaintiffs,  and  that  the  work  was  not  done  W 
the  defendant,  but  had  been  done  by  the  plaintiffs 
pnTsnant  to  the  150th  section. 

The  work  was  done  partly  by  the  staff  of 
labourers  and  workmen  in  the  regular  permanent 
employ  of  the  plaintiffs,  and  partlv  by  contractors. 
The  total  cost  of  the  work  was  1011.  5«.,  of  which 
752.  lis.  4d.  was  the  amount  paid  to  such 
contractors.  The  sum  of  lOli.  b».,  being  the 
expenses  incurred  by  the  plaintiffs  in  executing 
the  work,  was  apportioned  by  the  surveyor  of  the 
plaintiffs  amongst  the  different  owners  fronting 
and  abutting  on  the  said  road,  amongpt  whom 
was  the  defendant,  and  he  was  served  with  notice 
of  such  apportionment,  and  did  not  appeal  against 
it,  the  amount  apportioned  to  him  being  the 
above-named  sum  of  71. 13«. 

No  contract  in  writing  under  the  seal  of  the 
plaintiffs  for  the  work  was  entered  into,  and_  it 
was  admitted  that  the  plaintiffs  had  not  complied 
with  any  of  the  provisions  of  sect.  174  of  the 
Public  Health  Act  1876. 

The  defendant  contended  that  the  plaintiffs 
were  not  entitled  to  recover  unless  thoy  proved 
that  the  requirements  of  the  174th  section  of  the 
Public  Health  Act  1875  had  been  complied  with 
by  them,  such  section  having  been  enacted  for 
the  benefit  of  the  ratepayers  and  owners  of  pro- 
perty to  protect  them  from  improvident  contiirts 
on  the  part  of  the  plaintiffs  as  the  urban  authority. 
The  learned  judge  reserved  judgment,  and  on 
the  23rd  April  18^  gave  judgment  for  the  plain- 
tiffs, holding  that  the  provisions  of  sect.  174  were 
directory  only,  and  that  the  .non-compliance 
therewith  by  the  urban  authority  was  no  answer 
to  the  plaintiffs'  claim. 

The  question  for  the  court  was  whether  the 
'  non-compliance  with  the  provisions  of  sect.  174  by 
the  urban  authority  was  an  answer  to  the  plain- 
tiffs' claim. 
Public  Health  Act  1875  : 

Seat.  150 :  Where  any  atreet  within  any  nrbm  district 
(not  being  a  highway  repairable  by  the  inhabitaota  at 
laige),  or  the  carriage-way,  footway,  or  any  other  part 
of  audi  street,  in  not  leweted,  leveUed,  paved,  metalled, 
flagged^  channelled,  and  made  good,  or  la  not  lighted  to 
the  latufaation  of  the  urban  anthority,  anoh  anthori^ 
may,  by  ootioe  addreaaed  to  the  reepeotiTe  owners  or 
oconpienof  the  premises  fronting,  adjoining,  or  abutting 


on  sneh  parte  ihflraof  as  may  require  to  be  aewered. 
levelled,  paved,  metalled,  flagged,  or  obaanelled,  or  to 
be  lighted,  require  them  to  sewer,  level,  pave,  sasCal. 
flag,  channel,  or  make  good  or  to  provide  proper  meaaa 
for  lighting  the  same  within  a  time  to  be  spaeilled  in  aaeh 

notioe It  such  nottoe  is  not  complied  with, 

the  urban  anthoiify  may,  if  they  tluak  Ht,  exaaote  tiie 
works  mentioned  or  referred  to  tliereia;  and  asay 
recover  in  a  summary  manner  the  expenses  iaennad  by 
them  in  so  doing  from  the  owners  in  defaolt,  aoonstJing 
to  the  frontage  of  their  leepeotive  premises,  and  in  sn^ 
proporUint  as  is  settled  hj  the  surveyor  of  Ae  vrbaa 
authority,  or  (in  ease  of  dispute)  by  arfaitratiaB  m 
manner  provided  by  this  Aot ;  or  the  nrban  aathoctty 
may  by  order  declare  tha  expenses  so  inenrrsd  to  M 
private  improvement  expenses. 

Beet.   174 :  UTith  respect   to   oontraete  mads   by  aa 
urban  authority  under  tUa  Act,  the  foUowiog  regnlaaons 


shall  be  observed,  namely :  (1)  Erery  eontraet 
an  nrban  anthoiitr  whereof  the  value  or  amount  axi 
fifty  pounds  shul  be  in  writing  and  sealed  with  tha 
oommcn  seal  d(  such  anthority. 

Maeaskie  for  the  defendant. — ^There  was  here 
no  written  contract  under  seal  with  the    con- 
tractors who  executed  the   works,  and    ao    the 
plaintiffs  had  no  power  to  bind  the  rates  for  this 
work;  they    can    only    bind  the    rates    in    the 
manner  pointed  out  by  sect.  174.    The  plaiiiti&, 
therefore,  were  bouna  to  refuse  to  pay  the  oon* 
tractors,  and,  as  they  have  paid  them  wrongfully, 
they  cannot  recover  from  the    defendant.    The 
nrl»n  anthority  are  trustees  for  the  ratepayers, 
and  can  only  bind  the  rates  by  contract  in  the 
manner  which  the  Act  prescribes.    This  is  laid 
down  by  Page  Wood,  V.C.,  in  Frend  v.  Dennett 
(5  L.  T.  Bep.  N.  S.  73) ;  and  this  case  was  quoted 
with  approval  in  the  House  of  Lords  in  Young  x. 
The  Mavor^  Leamington  (49  L.  T.  Rep.  N.  S.,  at 
p.  3;  8  App.  Cas.,  at  p.  522).    The  obsenrationa  of 
the  judges  in  Nowelt  v.  The  Mayor  of  WoreetUr 
(23  L.  J.  139,  Ex,)  are  to  the  same  effect.    No 
doubt,  all  these  cases  were  actions  by  contractors 
against   the    local  authority,  but  the  pninci|^ 
involved  in  that  class  of  case  is  the  same  as  in 
the  present.     It  may  be  said  that  the  case  of 
Beg.  V.  The  Mayor  of  Norwich  (32  W.  B.  752) 
is  an  anthority  against  me,  but  there  the  court 
were    dealing   with   a    discretionary  power    as 
to  whether  they  should   grant    a    certiorari   to 
bring  up  and  quash  a  resolution  to  pay  certain 
sums,  each  over  50Z.,  to  contractors  for  the  cost  of 
executing  certain  works,  as  no  contracts  had  been 
entered  into' under  seal,  under  sect.  174  of  the 
Public  Health  Act  1875,  the  statute  7  WilL   4 
1  Vict.  c.   78,  8.  44,  after  reciting  that  it  was 
expedient  to  give  aU  persons  interested  in  the 
borough  fund  of  any  borough  a  more  direct  and 
easy  remedy  for  any  misapplication  of  snch  fond, 
enacting  that  any  order  of  the  council  of  aay 
borough  for  payment  of  money  out  of  the  boroagh 
fund  may  be  removed  by  certiorari.    The  gnuot- 
ing  of  a  writ  of  certiorari  is  purely  discretiouary, 
but  in  this  case  the  provisions  of  sect.  174  are 
obligatoiy.    [Hawkiss,  J. — Your  sole  point    ia 
that,  though  the  urban  authority  have  paid  the 
contractors,  and  the  prices  charged  are  reason- 
able, yet,  because  the  plaintiffs  have  not  put  the 
contract  into  writing  under  their  seal,  they  cannot 
recover  the  apportionment  from  the  ddEmdaai. 
Is  this  payment  such  a  misapplicati<»i  of    tbe 
funds    that    the    court  would  bring    it    up  by 
eerttorari  and  quash  it?  If  not,  how    can    the 
defendant  complain  P  It  seems  to  me  a  l^al  pay^ 
ment.]    Sect.  174  is  imperative,  and  the  plaintiff 
cannot  go  behind  it.    [Sioth,  J.— You  are  in 
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effect  trying  to  dispute  tbe  apportionment ;  how 
dui  you  do  this  now  in  the  face  of  sect.  257  P] 
That  section  only  makes  the  apportionment  con- 
cinsive  after  the  lapse  of  three  months,  but  the 
liability  to  pay  at  all  is  not  touched : 

Buitth  T.  Atkerton  local  Board,  89  L.  T.  Bep.  N.  S. 
580;  I..  Bap.  9  Q.  B.  4. 

Tindal  A&inton,    for  the  plaintiffs,  was  not 
called  npon. 

Hawuxs,  J. — ^The  case  states  that  the  action 
•was  brought  to  recover  the  sum  of  71.  lft».,  being 
the  proportion  alleged  to  be  due  from  the  defen- 
dant for  the  co»t  of  making  good  and  sewering  a 
certain  road.  Now,  there  can  be  no  donbt  that,  if 
the  contract  for  doing  this  work  had  been  under 
seal,  the  liability  of  the  defendant  would  have 
been  clear.  But  the  objection  is  taken  that  part 
of  the  work  was  done  under  a  contract  not  under 
seal,  the  work  baring  been  done  partly  by  the 
staff  of  labourers  and  workmen  in  the  regular 
permanent  employ  of  the  plaintiffs,  and  partly  by 
contractors,  there  being  no  contract  under  seal 
for  the  work  done  by  tne  contractors.  The  cost 
of  the  work  done  by  the  contractors  was 
75L  14*.  id.  out  of  the  total  cost  of  1011.  5t.,  the 
cost  of  the  work  done  by  the  plaintiffs  themselves 
being  2SL  10*.  Sd. ;  hence  the  whole  of  the  work 
was  not  required  to  be  done  by  contract  under 
seaL  The  County  Court  ]udge  gave  judgment 
for  the  plaintiffs,  on  the  ground  that  the  non- 
compliance with  sect.  174  by  the  urban  authority 
was  no  answer  to  the  plaintiffs' claim,- and  the 
question  he  has  left  to  us  is,  whether  that  judg- 
ment is  right.  Now  the  plaintiffs'  claim  was  for 
one  undivided  sum  of  71. 16«.  It  is  clear  that  no 
Direction  could  have  been  raised  if  the  claim  was 
in  respect  of  an  apportioned  part  of  251  10«.  8d. 
the  cost  of  the  work  executed  by  the  plaintiffs 
themselves.  Taking  then  the  question  as  siib- 
mitted  to  us,  our  answer  is,  that  under  no  circum- 
stances could  the  objection  be  an  answer  to  a 
claim  in  respect  of  that  portion  of  the  expenses, 
and  so  the  answer  must  be  in  the  negative.  But 
apart  from  that  technical  view  of  the  case,  if  the 
whole  of  that  71.  16*.  had  been  apportioned  in 
respect  of  the  work  that  was  done  by  the  con- 
tractors under  this  contract  not  under  seal,  I  am 
still  of  omnion  that  the  objection  would  be  no 
answer.  The  contractors  have  done  the  work,. 
and  the  amount  charged  for  it  is  admitted  to  be 
a  reasonable  amount,  and  the  only  objection  is 
that  the  contract  was  not  under  seal.  I  think 
that,  although  sect.  174  may  have  afforded  to  the 
urban  authority  a  right  to  set  up  the  defence  that 
tbe  contract  was  hot  under  seal,  yet  they  were 
not  bound  to  do  so.  So  long  ago  as  1850  the  case 
of  Reg.  V.  Prett  (16  Q.  B.  32)  was  decided,  in  which 
it  was  sought  to  quash  an  order  of  the  town 
coancil  of  the  borough  of  Halifax,  allowing  cer- 
tain payments  to  their  town  clerk  for  professional 
charges  as  a  solicitor,  on  the  ground  that  there 
was  no  retainer  under  the  corporation  seal.  Lord 
Campbell  in  his  judgment  says :  "  I  think  that, 
as  the  business  was  done  fairly  and  bond  fide  for 
the  benefit  of  the  ratepayers,  and  the  sums  have 
been  hondfide  paid  to  the  town  clerk,  the  question 
as  to  the  form  of  the  retainer  is  not  material,  and 
we  have  no  authority  to  interfere  and  order  the 
sums  to  be  refunded."  It  is  true  that  the  court 
there  were  dealing  with  a  discretionary  power 
▼ested  in  them,  but  the  judgments  proceed  apon 


the  ground  that  there  was  no  misapplication  of 
the  borough  fund.  That  decision  was  followed 
in  the  case  of  Beg.  v.  Mayor  of  Norwich  (30  W.  B. 
752).  These  authorities  warrant  us  in  coming  to 
tbe  conclusion  that,  though  the  urban  authority 
might  have  resisted  payment  of  the  sum  to  the 
contractors,  vet  they  were  not  bound  to  set  up 
the  defence  that  the  contract  was  not  under  seal, 
and  not  having  done  so,  and  having  paid  for  the 
work,  they  can  charge  tbe  defendant  with  his 
proportion. 

Smith,  J. — This  is  an  action  by  the  urban 
sanitary  anthority  of  Bonmemonth,  to  recover 
the  sum  of  71.  13«.  with  interest  thereon,  being 
the  amount  apportioned  to  the  defendant  for  the 
cost  of  making  good  and  sewering  a  road  in  which 
he  was  a  frontager.  The  total  cost  of  the ,  work 
was  1012. 5«.,  and  of  this  sum  one  component  part, 
252. 10«.  8d.,  was  in  respect  of  work  done  by  the 
urban  sanitary  authority  themselves,  and  the 
other  component  part,  75(.  14«.  4d.,  was  in  respect 
of  contractors'  work  executed  under  a  contract 
that  was  not  under  seal.  The  qurstion  arises 
upon  sect.  150  of  Xhe  Public  Health  Act  1875, 
which  provides  that,  if  the  frontagers  do  not 
execute  the  work  they  are  required  to  do  by  that 
section,  the  urban  authority  may  execute  the 
works  ;  that  is,  the  urban  authority  may  do  the 
works  by  contract.  In  this  case  tlie,.,arban 
authority,  having  executed  part  of  the  works  by 
contract,  have  apportioned  to  the  defendant  the 
amount  due  from  him.  The  defendant  objects 
that  the  urban  authority  ought  not  to  have  paid 
for  this  work,  because  they  ought  to  have  set 
up  as  a  defence  to  the  claim  of  the  contractors 
that  tbe  contract  was  not  under  seal.  This,  no 
doubt,  would  have  been  a  good  defence  if  the 
urban  anthority  had  chosen  to  dispute  the  con- 
tractors' claim :  {Hunt  v.  Wimhiedon  Local  Board, 
40  L.  T.  Bep.  N.  S.  116;  4  C.  P.  Div.  48; 
Young  v.  Mayor  of  Leamington,  4S  L.  T.  Bep. 
N.  S.  1 ;  8  App.  Cas*.  517.)  But,  in  my  judgment, 
it  is  not  incnmbent  on  the  urban  authority  to  set 
up  this  defence.  There  is  no  law  compelling  them 
to  set  it  up  as  a  defence ;  they  may  do  so,  but  here 
they  have  not  chosen  to  do  so.  In  my  judgment, 
therefore,  the  money  paid  by  the  plaintiffs  to  the 
contractors  was  expenses  incurred  by  them  within 
sect.  150,  and  so  is  recoverable  from  the 
frontagers.  I  am  fortified  in  this  opinion  by  the 
judgments  of  my  brothers  Grove  and  Lopes,  in 
the  case  of  Reg.  v.  The  Mayor  ofNondck  (ubi  «<((>.). 
But,  if  I  am  wrong  on  the  above  point,  there  is 
another  objection  equally  fatal  to  the  defendant. 
What  the  defpndant  is  really  trying  to  do  here  is 
to  re-open  the  apportionment,  because  he  says 
that  of  the  sum  of  1011.  5i.  the  plaintiffs  had  no 
right  to  apportion  to  him  anything  in  respect  of 
the  sum  of  751. 14».  4d.  for  work  executed  oy  the 
contractors.  If  that  is  so,  sect.  257  of  the  Public 
Health  Act  1875  is  fatal  to  him,  for  it  provides 
that,  where  such  expenses  have  been  settled  and 
apportioned  by  the  surveyor  of  the  local  authority, 
such  apportionment  shall  be  binding  and  conclU" 
sive,  unless  within  three  months  from  service  of 
notice  of  the  amount  so  apportioned  the  owner  of 
the  premises  shaU  by  written  notice  dispute  the 
same.  The  defendant,  in  reality,  by  saying  that 
out  of  the  total  sum  of  1012.  5s.  the  plain* 
tiffs  ought  not  to  have  apportioned  to  him  an;;^- 
thing  in  respect  of  the  sum  of  752.  14«.  4<2.,  is 
trying  to  re-open  the  apportionment,  which  he  is 
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too  late  to  do  now.    On  both  grounds  this  appeal 

Appeal  ditmisted. 

Solicitors  for  the  plaintiffs,  LoveU,  Son,  and 
Pitfield,  for  Jame»  Druitt,  Boumemoath. 

Solicitors  for  the  defendant,  Nodder  and  Gaie; 
Salisbnry. 


Doe.  4  and  5, 1884. 

(Before  Hawkins  and  Skiih,  JJ.) 

WooDGAiB  V.  Gk£at  Weste&h  Bailvat 

COMFAITT.  (a) 

ContYad  between  raiheay  company  and- pattenger 
—Delay — Wilful  miscondtt^—Liahility  of  raU- 
vmy  company. 

Plaintiff  took  a  return  first-clatt  ticket  from  Pad- 
dington  to  Bridgnorth,  a  station  on  a  brandt  of 
the  defendants'  main  line,  intending  to  travel  by  a 
train  advertised  to  run  through  without  inter- 
ruption. There  were  printed  on  the  face  of  the 
return  half  of  the  ticket  the  words  "  See  back," 
and  on  the  back  of  each  half  the  words,  "  Issued 
subject  to  the  conditions  stated  on  the  company's 
time-bills."  The  time-bins  werepublished  monthly 
in  a  booh  of  about  one  hundred  pages,  and  on  the 
first  or  outside  page  wa^  a  notice,  headed  "  Train 
biUs,"  thai  the  company  would  not  be  accountable 
for  injury  which  might  arise  from  delays,  unless 
in  eonsemienee  of  the  wilful  miKonduet  of  the 
eompanips  servants. 

On  the  day  of  the  plaintiff's  journey,  being  Christ- 
mas Eve,  there  tvas  an  unusually  large  number 
of  persons  travelling  on  the  defendants'  lines. 
The_  weather  was  foggy,  and  some  five  hours 
earlier  there  had  been  a  collision  between  two 
trains  on  the  nuiin  line.  The  advertised  train 
was  divided  into  two  parts,  and  the  plaintiff  was 
put  into  the  second  pari,  which  started  thirteen 
minutes  late;  it  was  also  delayed  by  the  fog 
and  the  excessive  traffic  on  the  journey.  In  eon- 
semienee Vie  plaintiff  missed  the  train  which  was 
advertised  to  run  along  the  branch  in  connection 
with  the  main  line  train.  He  teas  detained  at 
the  junction,  where  there  was  but  little  accommo- 
dation, and  being  refused  a  special  train,  pro- 
ceeded at  his  own  request  in  a  carriage  attached 
to  a  goods  train.  This  carriage  was  second-class, 
the  station-master  at  the  junction  having  no  first- 
class  cai-riage  available.  The  plaintijfs  journey 
took  about  ten  hotirs  instead  of  six  hours  as 
advertised. 

In  a  County  Court  action,  on  proof  of  these  facts 
and  the  evidence  of  a  letter  from  the  defendants  to 
another  passenger  by  the  same  train,  forwarding 
a  sum  ofmonerj  demanded  for  compensation,  the 
judge  awarded  the  plaintiff  11.  damages  for  the 
delay  and  inconvenience  he  vuffereA. 

Held,  upon  a  special  case,  that  the  conditions  on  the 
time-bills  were  incoiporated  in  the  plaintiff's 
contract  with  tlie  company;  that  there  was  no 
evidence  under  the  circumstances  of  the  defen- 
dants' wilful  misconduct,  or  of  their  liability; 
and  that  the  County  Court  judge  was  wrong. 

This  was  a  special  case,  stated  by  H.  J. 
Stomor,  Esq.,  jadge  of  the  Marylebone  Coonty 
Court  as  follows : 

1.  This  is  a  plaint  in  the  Marylebone  County 
Court,  entered  on  the  22nd  Dec.  1883,  and  tried 

(a>  BepoTtsd  by  II.  W.  lIcKlUAB,  Eai.,  BuTl«t«r«trIi»w. 


before  Henry  James  Stonor,  Esq.,  the  jud^  of 
the  said  court  on  the  5th  and  19th  Feb.  and  the 
28th  April  1884 

2.  The  plaintiffs  claim  was  ior  lM-e«ch  of 
contract,  and  he  gave  the  following  particiilais 
of  his  claim : 

The  natnre  of  ths  oontraot  Inoken  was  to  eany  tli» 
plaintiff    from    Paddington    to     Bridgnorth,   on    tbe 
84th  Dao.  ISBl.bythe  10a.m.  tzni;  and  the  < 
olumed    are    for    personal    inaonTenienee, 
annqjanoe,  and  lou  of  time. 

3.  The  plaintifE  is,  and  was,  at  the  time  of  the 
accruing  of  the  alleged  caosea  of  actioti,  a 
barrister  p-actising  on  the  Oxford  Circuit,  and. 
thQ  defendants  are  a  company  incorporated  and 
empowered  by  statutes  to  make  and  mnintain 
(among  others)  a  railway  with  a  double  line  of 
rails  from  London  via  Oxford  and  Worcester  to 
Wolverhampton  (hereinafter  called  the  Wolver- 
hampton  line)  and  a  branch  railway  with  a  single 
line  of  rails  from  a  junction  with  the  said 
Wolverhampton  line  at  Hartlebory  to  Shrewa- 
bury  via  Bewdley  (hereinafter  called  the  Severn 
Valley  line). 

4.  The  defendants  proTide  engines  and  carriages 
for  the  conveyance  en  passengers  and  goods  orer 
their  several  lines  of  railway,  and  they  publish 
from  time  to  time  a  printed  book  containing- 
train-bills  or  time-tables  and  other  matters 
having  reference  principally  to  the  carriage  of 
passengers.  The  oook  so  published  by  the  de- 
fendants for  the  numth  of  Dec.  1881,  a  copy  of 
which  was  put  in  evidence  by  the  plaintift,  con- 
tained (HI  the  outer  sheet  the  following  park- 
graph,  viz. : 

TrataMIIa,  ThepnbUahed  twahOlaflf  Oisi 
ate  only  hitended  &  fix  the  time  at  wUah  pai 
may  be  aertain  to  obtain  their  tioketi  tor  anj  joazaagr 
from  the  varioai  etations,  it  being  nndentood  aist  Maa 
trains  ahall  not  start  from  them  before  the  appointed 
time ;  bat  the  direotora  Kive  notioe  tiiat  the  oompaay  do 
not  midertake  that  the  trains  (hall  start  or  andre  at  tka 
time  speoifiad  ia  the  bills;  nor  will  they  be  aeooantable 
for  way  loas,  inoonTenienoe,  or  injnry  whioh  msj  axiaa 
from  oelaTS  or  detention,  nnleas  npon  proof  tfa^  eaali 
loea,  inconrenianoe,  injury,  delay,  or  detentioD  arnaa  ia 
oonaeqnence  of  the  wiUnI  miaocmdnot  cf  the  compaay** 
serrants.  l%e  granting  of  throagb  ticlnts  to  plaoaa  off 
the  oompany**  miea  ia  an  airansament  made  for  the 
gseater  oonTenianoe  of  the  pnblio,  bot  the  nnainany  will 
not  hold  themselves  taaponnUe  for  ai^  delay,  detantiaB, 
or  other  loss  or  injnry  whatsoever  arising  off  thair  lines, 
or  from  the  acts  or  defanlte  of  other  parties,  not  for  tha 
oorreotness  of  the  times  over  other  hnas  or  nnmjiaiiiea. 
nor  for  the  arrival  of  the  oompany's  oim  trahu  in  Mma 
tor  the  nominally  oorresponding  tains  of  aaiy  uUiaa 
company.  Faaaengers  booking  at  intermediate  statinii 
can  only  do  so  oonditionally  upon  then  being  nxna  ia 
the  tnun. 

5.  On  Saturday,  the  24th  Dec.  1881,  the  plaintiff 
being  desirous  of  travelling  from  Faddingt<Hi  to 
Bridgnorth,  a  station  on  the  Severn  Valley  line, 
by  the  train  service  shown  in  the  said  book  of 
tables  as  intended  to  leave  Paddington  at  10  »-™  . 
went  to  Paddington  station  before  10  ajs.  and 
obtained  a  first-class  ticket  containing  the  words 
following  on  the  face  thereof : 

Oieat  Western  BaHwar.  Stfi  Dee.  1881.  Bcidgnoaa 
to  Paddington  vitL  Bewdl«y  and  Woroeetec,  firet-elaaa. 
Paddington  to  Bridgnorth  vid  Wcweater  and  Bevdky, 

fiist-elaaa.    See  baoE. 

And  on  the  back  of  one  half  of  the  said  ticket 
the  words  following: 

Issued  snbleottothe  omditiona  stated  on 
tiaa-bills. 
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The  said  ticket  was  pat  in  eTidmce  by  the 
plaintiff. 

6.  The  plaintiff  had  travelled  on  previons 
oecasiona  npon  the  defendants'  said  railways,  and 
-when  he  purchased  the  ticket  above  mentioned 
he  was  in  possession  of  a  copr  of  the  book  of 
time-tables  Hereinbefore  referred  to. 

7.  The  usual  means  provided  at  that  period  by 
the  defendants  for  the  conveyance  of  passengers 
from  Paddington  to  stations  on  the  Severn 
Valley  line  were  as  follows  :  By  the  10  a.m.  train 
service  from  Paddingtonpassengers  were  carried 
br  a  train  destined  for  Wolverhampton  as  far  as 
ll^rtlebury,  and  thence  they  proceeded,  after  wnit- 
ing  nine  minntes,  bv  another  train  on  the  Severn 
Vi^Iey  line,  being  the  train  indicated  in  the  said 
time-tables  as  timed  to  arrive  at  Bridgnorth  at 
3.38  p.m.  (By  a  train  service  at  2.15  p.m.  from 
Paddington  there  was  a  through  carriage  which 
was  detached  from  the  Wolverhampton  train  at 
3artlebnry,  and  connected  to  a  train  on  the 
Severn  Valley  line.  Until  within  three  years  of 
the  allied  causes  of  action  a  through  carriage 
for  the  Severn  Valley  line  had  also  been  attached 
to  the  said  10  a.ro.  train  from  Paddington.) 

8.  On  the  day  in  question,  in  consequence  of 
the  nnnsoally  large  number  of  passengers  desiring 
to  travel,  the  train  service  on  the  greater  por- 
tion of  the  defendants'  system  of  railways  was 
doubled,  and  it  was  found  necessary  to  divide  the 
10  a.m.  train  from  Paddington  into  two  parts,  and 
to  run  two  trains  as  and  for  the  said  10  a.m.  train 
{as  far  as  Worcester).  The  plaintiff  was  directed 
to  and  did  travel  in  the  second  of  such  trains, 
which  was  despatched  from  Paddington  at  thir- 
teen minutes  past  ten.  At  Westbourne  Park 
station  a  delay  of  three  minutes  over  and  above 
the  time  nsnally  allowed  for  stopping  there  was 
caused  by  the  largo  number  of  passengers  and 
great  amount  of  luggage  to  be  placed  in  the 
train.  After  leaving  Westbourne  Park  station 
the  said  train  (instead  of  proceeding  on  to  Reading 
at  the  rate  and  with  the  uninterrupted  progress 
indicated  by  the  said  tables)  travelled  less  rapidly 
than  is  therein  indicated,  and  was  brought  to  a 
standstill  at  several  different  places  between 
Westbourne  Park  and  Slough,  causing  in  the 
aggregate  a  delay  of  thirty-one  minutes.  Owing- 
to  the  prevalence  of  a  fog  the  said  train  was 
stopped  at  Slough  to  detach  a  carriage  which  in 
the  ordinary  course  would  have  been  slipped 
from  the  train  while  in  motion,  and  a  further 
loss  of  eight  minutes  was  thus  caused,  making 
the  said  train  fifty-five  minntes  late  on  leaving 
Slough  station  as  compared  with  the  timing 
of  the  10  a.m.  train  as  indicated  by  the  said 
time-tables. 

9.  It  was  proved  that  there  was  nothing  amiss 
with  the  said  train  itself;  that  all  the  stoppages 
and  the  reduction  of  speed  were  made  in  obedi- 
ence to  signals,  and  that  a  fog  was  prevailing  at 
the  time.  There  was  evidence  that  some  at  least 
of  the  delay  of  thirty-one  minutes  was  caused 
by  the  fog,  and  as  to  the  rest  there  was  uo  further 
direct  evidence  of  the  cause  than  is  hereinbefore 
stated ;  but,  the  guard  of  the  train  being  called 
a.s  a  witness  for  the  defendants,  stated  on  cross- 
examination  that  he  had  been  told  during  the 
journey  that  there  had  been  a  collision  between  a 
newspaper  train  and  a  coal  train  at  Slough  station 
at  six  o'clock  that  morning  in  a  thick  fog,  and 
that  the  line  had  in  consequence  been  blocked  for 


some  time  by  a  coal  truck,  and  that  there  was  a 
congestion  of  traffic  on  the  line. 

TTne  chief  clerk  of  the  superintendent's  office  at 
Pkddington  (being  called  as  a  witness  with  refer- 
ence to  the  regulations  as  to  special  trains)  also 
stated,  in  answer  to  the  learned  judge,  that  he 
had  heard  that  there  had  been  a  collision  at 
Slough  on  the  morning  in  question  in  consequence 
of  a  coal  train  coming  off  the  relief  line. 

10.  After  leaving  Slough  the  said  train  by 
which  the  plaintiff  travelled  lost  a  few  minutes 
time  at  various  stations,  owing  to  the  large 
number  of  passengers  travelling,  and  arrived  at 
Hartlebnry  junction  at  4  p.m.,  being  ninety 
minutes  after  the  time  indicated  by  the  time- 
table. 

11.  On  arriving  at  Hartlebury  junction  the 
plaintiff  found  that  the  train  referreid  to  in  the 
7th  paragraph  as  usually  conveying  passengers 
from  Hartlebury  to  stations  on  the  Severn  Valley 
line,  in  connection  with  the  said  10  a.m.  train 
from  Paddington,  had  been  despatched  from 
Hartlebury  at  3.13  p.m.  This  was  necessarily 
done  by  the  station-master  at  Hartlebury,  in 
order  to  accommodate  a  large  number  of 
passengers  travelling  on  the  Severn  Valley  line, 
and  to  avoid  disarrangement  of  the  traffic  on  the 
said  lines  and  on  lines  connected  therewith. 
There  was  no  passenger  train  due  to  leave  Hartle- 
bury for  Bridgnorth  until  6.50  p.m.,  but  at  the 
suggestion  of  tne  plaintiff  the  said  station-master 
attached  a  second-class  carriage  (no  first-class 
carriage  being  available)  to  a  goods  train  which 
left  Hartlebury  at  4.35  p.m.,  and  the  plaintiff 
travelled  by  the  said  goods  train  in  the  second- 
class  carriage,  and  thereby  arrived  at  Bridgnorth 
at  7.20  p.m.  The  said  goods  train  occnpied  on  the 
journey  from  Hartlebury  to  Bridgnortn  one  hour 
and  forty-five  minntes  longer  than  the  period 
indicated  by  the  time-tables  for  the  transit  of  tho 
2.40  p.m.  passenger  .  train  between  the  same 
places. 

12.  It  was  the  custom  for  the  defendants' 
servants  to  inspect  the  tickets  of  passengers  at 
Worcester,  where  there  was  an  excellent  station, 
with  ik  covered  platform  and  first-class  refresh- 
ment and  waiting  room.  The  train  bywhich  the 
plaintiff  travelled  from  London  to  Hartlebury 
was  at  the  said  station  at  Worcester  from  3.16 
p.m.  to  3.36  p.m.,  but  before  continuing  his 
]oumey  the  pMntiff  was  not  informed  by  the 
defendants'  servants  that  the  Severn  Valley  train 
had  already  been  despatched  from  Hartleburyas 
mentioned  in  the  last  preceding  paragi-aph.  The 
accommodation  for  passengers  at  Hartlebury  was 
very  inferior  to  that  at  Worcester.  The  platform 
was  uncovered,  and  the  only  waiting-room  was  a 
general  apartment,  which  served  also  as  a  book- 
ing office,  and  contained  a  refreshment  stall, 
where  confectionery  and  non-alcoholic  drinks 
could  be  obtaiued. 

13.  It  was  contended  by  the  plaintiff  at  the 
hearing  that  it  was  the  duty  of  the  defendants 
to  have  provided  a  special  train  from  Hartlebury 
to  Bridgnorth  on  the  day  in  question  in  connec- 
tion with  the  train  by  which  he  travelled  from 
London  to  Hartlebnry.  The  defendants'  wit- 
nesses admitted  that  it  would  have  been  physically 
possible  to  have  sent  a  special  train  from  Wor- 
cester to  proceed  from  Hartlebnry  at  4.10  along 
the  Severn  Valley  line,  but  that  this  could  not 
have  been  done  without  violating   a    standing 
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order  of  the  company  that  no  special  train  is  to  be 
Rent  along  a  sin^e  line  unless  written  notice  of 
the  intention  to  send  such  a  train  shall  have  been 
previonsl^  sent  to  each  station  on  the  roote,  and 
the  receipt  of  such  notice  shall  have  been 
acknowledged  in  writing  by  each  station-master 
respectively.  Assuming  that  this  regulation  had 
not  been  observed,  and  that  notice  had  been  g^ven 
by  telegraph  instead  of  in  writing,  a  special  train 
might  have  been  despatched  from  Worcester  at 
3.45  p.m.,  and  from  HartlebuTT  at  4.10  p.m.,  bnt 
such  special  train  could  not,  without  disarranging 
other  traffic,  have  proceeded  beyond  Bewdley 
until  6.25  p.m.,  or  have  arrived  at  Bridgnorth 
until  7.5  p.in.  There  is  no  place  where  trains  can 
pass  each  other  between  Bewdley  and  Bridgnorth, 
and  from  4.10  until  6.20  p.m.  the  line  between 
these  two  places  was  required  for  the  transit  of 
three  ordinary  up  trains,  one  for  passengers  and 
two  for  goods  coming  from  Shrewsbury  to  Wor- 
cester. By  arranging  that  the  said  passenger 
train  should  (if  punctual)  be  detained  at  Bridg- 
north for  thirty-five  minutes,  and  that  one  of  the 
said  goods  trains  should  be  detained  there  for 
one  hour  and  five  minutes,  the  special  train  might 
have  proceeded  from  Bewdley  at  4.30  p.m.  and 
have  arrived  at  Bridgnorth  at  5.10  p.m.  The  said 
passenger  train  started  thirty  minutes  late  from 
Shrewsbury,  and  did  not  in  not  leave  Bridgnorth 
until  5.8  p.m. 

14.  There  were  about  ten  or  twelve  other  pas- 
sei^rs  for  the  Severn  Valley  line,  who  arrived 
at  Hartlebury  by  the  same  train  as  the  plaintiS. 
One  of  the  said  passengers,  Mr.  1  hos.  Kemp,  was 
called  as  a  witness  for  the  plaintiff,  and  produced 
a  correspondence  between  himself  and  tne  defen- 
dants' superintendent  at  Faddington  which  was 

■  put  in  evidence  by  the  plaintiff  as  an  alleged 
admission  of  liability  on  the  part  of  the  defen- 
dants in  respect  of  the  plaintiff's  claim  in  this 
action. 

This  correspondence  consisted  of  a  letter  to 
the  general  manager  containing  a  description  of 
the  unpanctuality  and  delays  mentioned  in  this 
case,  and  conclndmg  as  follows : 

By  this  irragiilaritr  I  was  mit  to  great  iiMxniTeiiienoe 
amd  eoosidenDle  ezpeDse,  and,  imleM  some  satisfaotory 
•splaoatiaa  can  be  given,  I  iball  eipeot  the  O.W.B. 
Compaoyto  forward  me  the  ■am  of  li.  1«.,  the  minimum 
extra  oost  entailed  on  me  ihroagli  the  oompany's  bad 
faith. 

To  this  letter  was  an  answer  of  the  superinten- 
dent of  the  line  expressing  regret,  and  inclosing  a 
post-office  order  for  the  guinea  demanded. 

15.  At  the  close  of  the  plaintiff's  case  the 
defendants'  counsel  applied  for  a  nonsuit  on  the 
gronnds  that  there  was  no  evidence  of  any  breach 
of  contract  or  of  duty  on  the  part  of  the  defen- 
dants, or  of  actionable  damage  sustained  by 
the  plaintiff,  and  that  the  plaintiff  was  received 
•8  a  passenger  by  the  defendants  subject  to 
the  iparagraph  and  conditions  on  the  said  book 
of  time-tables  set  out  in  the  4th  paragraph 
of  this  case,  and  had  given  no  evidence  that 
the  delay  and  detention  in  respect  of  which 
he  sued  nad  arisen  in  consequence  of  the  wilful 
misconduct  of  the  defendants'  servants.  The 
learned  judge  refused  to  nonsuit,  and  held  that 
the  said  notice  and  conditions  were  inapplicable 
to  the  present  case,  and  that  it  was  for  the  defen- 
dants to  show  that  the  delay  and  detention  of 
which  the  plaintiff  complained  were  owing  to  no 


I  neglect  or  want  of  due  care  and  effort  on  their 
part. 

16.  The  defendants  thereupon  gave  the  evi- 
dence OS  to  the  management  of  the  10  a.m.  train 
which  is  set  out  in  paragraphs  8,  9,  and  10  of 
this  case.  After  hearing  such  evidence  the  judgje 
decided  that  it  was  for  the  defendants  also  to 
show  that  they  could  not  have  sent  a  special 
train  to  Hartlebury  to  convey  the  plaintiff  from 
thence  on  his  arrival  there  at  4  p.m.  to  Bridg- 
north, and  he  adjourned  the  case  to  enable  the 
defendants  to  produce  such  evidence.  At  the 
adjourned  hearing  the  defendants  gave  the  evi- 
dence with  reference  to  the  provision  of  a  special 
train  which  is  stated  in  the  13th  paragraph; 
and  at  the  conclasion  of  the  whole  cf  the  evidence 
the  defendants'  counsel  again  submitted  that 
there  was  no  evidence  of  liability  on  the  part  of 
the  defendants  to  support  a  finding  for  the 
plaintiff. 

17.  The  learned  judge  took  time  to  consider 
bia  judgment,  and  on  the  28th  April  last  gave 
judgment  for  the  plaintiff  with  II.  damag^es 
a{^ortioned  as  follows :  viz.  10*.  for  the  physical 
inconvenience  and  discomfort  occasioned  to  the 
plaintiff  by  his  detention  at  Hartlebury,  and  lOc. 
for  the  inferior  accommodation  and  dehty  on  the 
journey  from  Hartlebury  to  Bridgnorth.  His 
Honour  held  that  the  paragraph  and  conditions 
referred  to  on  the  ticket  and  time-tables  respec- 
tively did  not  affect  the  case,  that  the  defendants 
were  bound  to  show  a  valid  excuse  for  the  unponc- 
tnality  complained  of,  that  they  were  not  liable 
for  so  much  of  ^e  delay  as  was  caused  by  excess 
of  passengers  or  by  fog,  bnt  that  there  was  evidence 
that  delay  was  canseid  by  a  collision  at  Slough. 
and  that,  in  the  absence  of  proof  that  such  col- 
lision was  the  result  of  inevitable  accident,  the 
same  must  be  deemed  to  have  been  cansed  by 
the  wilful  misconduct  of  the  defendants'  servants, 
and  rendered  the  defendants  liable  to  the  plaintiff 
for  the  damages  he  had  sustained  as  above 
mentioned.  The  learned  judge  also  stated  (in 
case  there  should  be  an  appeal)  that  in  his  opinion 
it  was  the  duty  of  the  defendants,  under  the  cir- 
cumstances set  forth  in  this  case,  to  have  pro- 
vided a  special  train,  and  therein  to  have  carried 
the  plaintiff  on  from  Hartlebury  to  Bridgnorth 
trithont  delay. 

18.  The  learned  judge  g^ve  the  defendants 
leave  to  appeal  by  special  case  on  their  nnder- 
taking  to  forego  their  costs  in  the  County  Com  t 
in  the  event  of  the  judgment  being  reverspd ;  and 
the  defendants,  being  dissatisfied  with  the  deter- 
mination of  the  said  judge  in  point  of  law,  gave 
notice  of  appeal,  with  the  grounds  thereof  as 
required  by  the  statute. 

The  Question  for  the  opinion  of  the  Hif^  Goart 
of  Justice  is,  whether  tnere  is  any  evidence  of 
liability  on  the  part  of  the  defendants  to  entitle 
the  plaintiff  to  judgment  for  all  or  for  any  part 
of  tne  damage  awarded. 

If  the  court  should  be  of  opinion  in  the 
affirmative  as  to  the  whole  judgment,  then  the 
verdict  and  jnd^^ent  to  stand ;  and  if  the  court 
should  be  of  opinion  in  the  affirmative  as  to  part 
only  of  the  jnagment,  the  verdict  and  judgment 
to  oe  amended  accordingdy;  but  if  the  court 
should  be  of  opinion  iu  the  negative,  then  the 
verdict  and  jnagment  to  be  set  aside,  and  a  non- 
suit entered. 

This  special  case  was  signed  by  the  Coonty 
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Conrt  jndg«,  with  a  note  by  him  in  the  following 
words: 

I  fhink  it  ripU  to  add  th»t  tb*  itatemrat  of  the  vnard 
aatotbo  ooUbioa  lafetnd  to  is  pM»tr»ph  9  wm  objaotad 
to  by  the  oodbmI  for  the  dofendanta  M  boiBS  liMra>7 
eridenoe,  bat  tlwt  the  aabaaqnant  atktamant  or  the  Cjhiaf 
obric  of  the  inapaotor'a  depsrtmant  aa  to  enoh  eoUiaioii 
WBi  Boi  objaetad  to ;  aod  tut  I  ma  oBdarthe  impcaaaion 
fhst  tbafiuit  of  tin  oolliaioB  wma  adndttad,  and  that  if 
•ithar  put^  had  applied  for  an  adioimmant  to  prodnoa 
fntthar  endenoa  aa  to  anoh  ««»«iK«i~i  I  ahonm  hare 
giBotadit. 

Bee.  4.—WiyUman  Wood  for  the  Grreat  Western 
Bailwajr  Comprnj,  the  ai>pellanta. — ^The  first  point 
which  uie  Coonty  Conrt  jndge  decided  against  the 
defendants  was,  that  the  contract  with  the  i>Iaintiff 
was  not  governed  hj  the  condition  contained  in 
the  time-tables  and  set  ont  in  paragraph  4  of  the 
special  case ;  and  the  second  point  was,  that  even 
upon  that  condition  there  was  evidence  to  justify 
hia  finding  that  the  plaintiffs. inconvenience  and 
detention  amae  in  consequence  of  the  wilful  mis- 
condact  of  the  company's  servantg.  The  appel- 
lants desire  to  contend  further  that,  even  it  the 
jndge  were  right  on  these  two  points,  the  damages 
oognt  to  have  been  nominal  onlv,  and  not  the 
snbataBtial  snm  of  12.  assessed  by  him.  The  case 
of  Lt  Manehe  v.  London  and  Nortk-Wutem 
BaOwmf  Company  (1  G.  P.  Div.  286 ;  34  L.  T. 
Bepi  N.  S.  25  and  667)  raised  almost  every  point 
involved  in  this  case,  bnt  the  condition  there  was 
in  these  words :  "  Every  attention  will  be  paid  to 
insure  punctuality  as  tar  as  is  practicable ;  but 
the  directors  give  notice  that  the  company  do  not 
undertake  that  the  trains  shaU  start  or  arrive  at 
the  time  specified  in  the  bills,  nor  will  they  be 
acooantable  for  any  loss,  inconvenience,  or  injury 
which  may  arise  from  delays  or  detention."  The 
Conrts  of  Common  Pleas  and  Appeal  were  divided 
as  to  whether  nnder  the  circumstances  every 
practicable  attention  was  paid  to  insure  punc- 
tuality ;  bat  the  judges  all  agreed  that  the  only 
duty  of  the  company  under  this  condition  was  as 
to  the  management  of  the  particular  train  in 
which  the  plaintiff  travelled,  and  that  there  was 
no  duty  on  the  company's  part  to  show  that  they 
had  not  been  negligent  in  the  management  of 
orther  trains  which  caused  delay.  Here  the  further 
limitation  of  wilful  misconduct  renders  the 
decision  of  Le Blaneher.  Londonand North-  Wetter* 
BaUway  Company  of  great  weight  with  respect  to 
the  present  case  in  favour  of  the  railway  company. 
The  effect  of  contracts  between  passengers  and 
carriers  has  been  considered  in  the  following 
cases: 

Ptai  T.  North  Btaford^ire  Railwav  ConmanM,  8 

luT.Jttp.tl.8.Tm,  10H.L.aM.  478; 
HmuUrton  r.  Btemmon.  fah.1.  Bap.  N.  8.  7W| 

Ifc]tep.aSe.  App.470; 
Baigh  V.  Roval  Mail  BUam  fadai  Company,  48 

L.  T.  Bap.  N.  8. 267;  and  «  ib.  808 : 
WatkinM  V.  BvaMll,  48  lu  T.  Bap.  N.  8.  486;  L. 

Bep.  10  Q.  B.  178. 

On  the  second  point  there  is  nothing  in  the  facts 
found  here  which  constitutes  wilful  misconduct 
according  to  the  definition  contained  in  the  cases 
on  the  subject : 

Oreat  Wettem  Battimy  Company  t.  Otenieltr,  89 

I..T.Bap.N.8.488: 
Lewie  r.  Oreat  Wettam  Saiht>ay  Compann,  87  Ik  T. 
Bap.  N.  8.  774 ;  3Q.  B.  Div.  185. 

Woodgate,  the  plaintiff,  in  person. — It  was  held 
in  Parker  v.  SoHth-Eatient  Ratheay  Company 
(1  C.   P.   Div.   618)  that   prima  fade,   unless 
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expressly  brought  to  a  passenger's  notice,  he  is 
not  bound  by  conditions  at  the  back  of  a  ticket. 
Here  the  words  "  see  back  "  are  only  on  one  iuvlf 
of  the  ticket ;  and,  if  severed  immediately  on  pur- 
chase, there  would  be  nothing  on  the  half  ticket 
for  the  outward  journey  referring  to  the  notice  at 
the  back.  Again,  even  if  the  passeii^er'B  atten- 
tion reach  the  notice  at  the  back,  the  words  "  con- 
ditions stated  on  the  company's  time-bills" 
convey  no  reference  to  the  words  in  small  print 
on  the  outside  of  this  book  of  more  than  one 
hundred  pages,  which  are  headed  "train  bills," 
and  not  "  conditions  of  passenger's  contracts,'.' 
as  they  ought  to  be.  It  may  be  said  that  the 
actual  contract  was  a  questioft  of  fact,  and,  if  so, 
the  County  Conrt  judge,  by  finding  the  conditions 
inapplicable,  has  decided  that  they  were  no  part 
of  the  contract.  At  all  events,  it  was  unreasonable 
to  expect  a  passenger  immediately  npon  tho  pur- 
chase of  a  ticket  to  be  bound  by  the  whole  con- 
tents of  this  book  of  100  pages.  Bnt,  even  if  this 
condition  be  part  of  the  contract,  the  whole  of  it 
should  be  read  together ;  and,  by  expressly  pro- 
viding for  the  connection  with  trains  on  other 
lines,  the  meaning  must  be  that  the  company 
admit  their  dnt;^  to  connect  the  trains  on  their 
own  branches  with  the  msin-line  trains,  and  this 
is  confirmed  by  the  absence  in  the  time-table  of 
any  notice  of  a  Imeak  of  trains  or  change  of  car- 
riages at  the  Hartlebnry  junction.  The  con^ 
dition,  therefore,  does  not  apply  to  the  circnin- 
stances  of  this  case  at  all.  It  is  not  for  loss, 
inconvenience,  or  injury  arising  from  delays  or 
detention  for  which  the  action  is  bronght,  but  foj* 
a  breach  of  contract  to  convey  by  an  advertis^ 
train  through  from  Faddingtoii  to  Bridgnorth. 
It  is  not  necessary  in  proving  such  a  breach  to 
show  wilful  misconduct  by  the  company's  ser- 
vants. Again,  assuming  that  the  defendants' 
liability  exists  for  no  contract  at  all,  unless  the 
breach  be  due  to  their  servants'  wilful  mi$- 
conduct,  it  may  well  be  contended  that  the  facts 
jnstify  the  Conntv  Court  judge's  finding  on  that 
subject.  Even  if  the  collision  were  due  to 
inevitable  accident,  the  fact  of  its  liavin^  occurred 
must  have  been  known  all  along  the  line  by  ten 
o'clock,  and  it  must  have  been  within  the  know- 
ledge of  some  one  at  Padding^on  that  probablvlh? 
effect  would  be  to  prevent  the  junction  of  the 
train  with  tLe  brancn  train  st  Hartlebnry.  Th^ 
issue,  therefore,  of  a  through  ticket  without  notice 
to  the  purchaser  was  a  fraud  or  wilfnl  misconduct 
of  the  booking  clerk.  So  also  the  impossibility  of 
conjunction  with  the  branch  train  must  certainly 
have  been  known  at  Worcester,  but  no  choice  was 
g^ven  to  the  passengers  to  avail  themselves  of  the 
superior  waiting  accommodation  at  that  station ; 
and  the  omission  to  provide  a  special  train  at 
Hartlebnry  was  another  instance  of  wilfnl  mis- 
conduct. Lastly,  the  correspondence  between  Mr. 
Thomas  Kemp  and  the  superintendent  of  tho 
defendants'  line  is  an  admission  of  all  the  points 
for  which  I  have  contended.  Mr.  Kemp  alleges 
that  the  time-tables  advertise  the  main  line  and 
branch  trains  as  running  in  connection,  and 
charges  the  companv  with  bad  faith.  The  answer 
expresses  reg^t  and  pays  the  money  demanded  as 
compensation  for  the  inconvenience  occasioned, 
thereby  admitting  both  the  breach  of  contract 
and  the  bad  faith  or  wilful  miscondnct.  The  fol- 
lowing cases  also  support  the  defendants'  lia- 
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Qaihtll-T.  South-Eiutem  Railmay  Company,  36  L.  T. 

Bep.  N.  8.  510;  2  C.  P.  Dit.  416; 
Wattonr.  London,  Brighton,  and  South  Coatt  Railmiw 
.    Company,  40  L.  T.  Bop.  N.  S.  183;  4  C.  P.  IMt. 

Dec.  6. — Wood  in  reply. — ^The  case  of  Parker  v. 
8onihSa»tem  BaUmay  Company  (34  L.  T.  Rep. 
N.  S.  654)  is  the  only  authority  for  saying  that  a 
passenger's  attention  mnst  be  expressly  called  to 
the  conditions  in  the  time-tables,  and  that  case 
was  reversed  in  the  A^>peal  Court  (36  L.  T.  Rep. 
N.  8.  640).  There  is  overwhelming  authority 
that,  under  circumstances  of  this  kind,  the  time- 
tables are  the  basis  of  the  contract : 

Hunt  T.  (Treat  Wetltrn  Railway  Company,  19  C.  B. 

N.8.310; 
Burka  r.  South-SaiUm  RaUmay  Company,  41  L.  T. 

B«p.N.8.S54;  S  C.  P.  Dir.  1. 

Hawkins,  J. — I  think  we  have  sufficiently 
arrived  at  the  facts  to  enable  us  to  give  'judgment 
in  this  matter.  I  am  of  opinion  that  the  County 
Court  judge  was  wrong.  [His  Lordship  stated 
the  facts  and  proceeded :]  Now,  the  plaintiffs 
first  contention  is,  that  there  was  an  absolute  con- 
tract on  the  part  of  the  company  that  he  should  be 
carried  by  the  train  starting  at  ten  o'clock  in  the 
rooming  as  a  through  train  on  to  Bridgnorth. 
He  complains  that  he  has  not  been  carried  by 
the  through  train  on  to  Bridgnorth,  but  that 
he  was  oTjiged  to  wait  at  Hartlebury  where 
there  was  no  corresponding  train  to  meet  the  one 
by  which  he  had  travelled  from  Paddington,  and 
therefore  he  says  the  contract  was  bi-oken  in  that 
respect.  He  complains  further  that  the  company 
did  not  do  the  best  for  the  purposes  of  accom- 
modating him  and  the  other  passengers,  who, 
like  himself,  had  to  proceed  to  Bridgnorth,  because 
the  station-master  did  not  send  from  Hartlebury 
a  special  train,  and  he  savs  if  a  special  train  had 
been  sent  on  they  would  have  arrived  at  the  end 
of  their  jonmey  much  earlier.  He  complains 
that  they  onght  to  have  done  that.  The  company 
say :  "  We  are  not  bound  to  carry  you  absolutely 
through  by  the  train ;  there  is  no  absolute  con- 
tract to  ttiat  effect.  We  were  not  bound  to 
inrnish  a  special  train  for  the  purpose  of  taking 
you  from  Hartlebury  to  Bridgnorth,  because  by 
the  terms  of  the  contract  which  you  must  be  con- 
sidered as  having  entered  into'  at  the  time  your 
ticket  was  taken — and  you  mnst  be  taken  to  nave 
assented  to  and  agreed  to  the  contract — there  is  to 
be  no  lialnlity  on  the  part  of  the  company  by 
reason  of  any  delay  or  any  inconvenience  you  may 
suffer,  unless  such  delay  or  inconvenience  is 
occasioned  by  the  wilful  misconduct  of  the  rail- 
way company  or  of  their  servants."  It  has  been 
said  that  such  a  contract  as  that  was  unreason- 
able. All  T  can  say  is  that  I  am  not  myself  of 
that  opinion.  I  think  the  contract  was  perfectly 
good  m  point  of  law,  if  the  contract  in  point  of 
iact  was  made,  and  that  is  the  question  to  which 
I  shall  proceed  to  direct  my  attention.  Over  and 
over  again  contracts  of  this  description  have  been 
held  to  be  good,  and  the  last  case  that  I  know 
upon  the  subject  is  a  case  that  was  decided  in 
reference  to  a  steam  navigation  company.  That 
was  the  case  of  Haigh  v.  Royal  Mail  Steam  Faded 
Company  (48  L.  T.  Rep.  if.  S.  267).  No  doubt 
that  is  a  decision  in  -vhich  a  contract  of  this  sort 
has  been  recognised,  and  indeed  it  has  been 
recognised  in  a  variety  of  authorities  to  which  I 
do  not  think  it  necessary  to  refer  in  detail.    In 


the  case  of  Le  Blanche  v.  London  and  Iforlh- 
TFesfotTt  Baihcay  Com.pany  there  was  one  of  theoe 
contracts,  but  that  tnme(i,  to  my  mind,  apon  the 
construction  of  the  condition.  Mid  not  upon  tbe 
power  of  the  company  to  attach  the  isoaditioa  to 
the  contract  they  made  with  their  passengers. 
Now  let  ns  see  what  the  contract  was,  or  what 
was  the  condition  that  was  said  to  be  embodied 
in  the  contract,  and  I  read  now  from,  the  case 
itself :  "  The  defendants  provide  engines  and 
carriages  for  the  conveyance  of  passengers  and 
goods  over  their  several  lines  of  railway,  and  they 
pnblish  from  time  to  time  a  printed  bode,  con- 
taining train  time-tables  ami  other  matters 
having  reference  principally  to  the  carriage  of 
passengers.  The  IxMk  so  pablished  by  the  &tai- 
dants  lor  the  month  of  Dec.  1881  was  pot  in 
evidence  by  the  plaintiff.  It  contains  on  the 
outer  sheet  the  following  paragraph,  via,  '  Train 
bills."  This  is  on  the  very  first  page  of  the  oater 
sheet,  and  the  words  are  set  oat  in  paraKrapb 
4  of  the  special  case.  How  is  that  notice  can- 
bodied  in  the  contract  between  the  parties  ?  Tha 
ticket  which  was  issued  was  a  tetnm  ticket  {mm 
Padding^n  to  Bridgnorth.  It  is  a  return  ticket, 
and  it  was  all  on  one  card.  The  ticket  was  issaed 
as  a  whole,  although  when  the  passenger  arrived 
at  Bridgnorth  he  would  have  to  tear  it  in  half, 
giving  up  one  half  and  retaining  the  other.  It  is 
true  the  words  "  See  back  "  are  placed  only  under 
the  return  half  of  the  ticket  from  Bridgnorth  to 
Paddington,  but  it  is  impossible  for  anybody 
having  that  ticket  in  his  hands,  and  looking 
at  it  for  a  single  moment,  even  for  the 
purpose  of  seeing  he  has  the  ri^t  ticket  and 
the  right  class  oi  carriage,  to  £nI  to  see  the 
words  "  See  back,"  for  they  are  printed  in  almost 
as  large  a  type  as  "Paddington"  and  "return 
ticket  On  the  back  of  the  tidcet  I  find  this  : 
"  Issued  subject  to  the  conditions  stated  in  the 
company's  time-bills."  I  think  that  when  thia 
ticket  was  handed  over  to  the  plaintiff  having 
this  notice  "  See  back,"  and  a  notice  at  the  back 
saying  the  ticket  was  issued  subject  only  to  the 
conditions  stated  in  the  company's  time-bills,  the 
conditions  stated  on  the  time-bills  must  be  taken 
and  treated  as  being  incorporated  into  and  form- 
ing part  of  the  contract.  Now,  I  do  not  think  it 
necessary  to  discuss  here  the  question  of  what 
evidence  is  absolutely  necessary  for  the  purpose 
of  inducing  or  justifying  the  court  in  coming  to 
the  conclusion  that  a  condition  like  this  is  incor- 
porated in  the  contract ;  and  I  think  it  is  not 
necessary  for  this  reason  :  The  whole  of  the  law 
upon  this  subject  underwent  consideration  in  the 
case  of  Watkine  v.  Bymill  (48  L.  T.  Bep.  N.  S.  426). 
which  was  argued  on  the  16th  Jan.  in  last  year 
before  my  brother  Stephen,  mv  brother  Watkin 
Williams,  and  myself,  and  after  hearing  a  very  full 
argument  in  that  case,  we  delivered-  a  written 
judgment,  in  pursuance  of  which  I  am  here  satis- 
fied, as  far  as  I  can  be  satisfied  of  anything,  that 
the  handing  over  of  a  paper  with  the  reference  in 
large  type  to  the  back  and  the  reference  on  the 
back  of  the  ticket  to  the  conditions  of  the  time- 
table, stating  that  the  company  only  undertook 
to  issue  their  tickets  and  to  carry  their  passengers 
upon  those  conditions,  was  taking  reasonable 
means  to  bring  to  the  notice  of  an  intending  pas- 
senger the  terms  upon  which  he  would  be  carried, 
and  I  think  ther^ore  that  this  condition  must 
be  taken  to  be,  and  was,  incorporated  in  the  oon- 
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tract  -wbicli  iras  made  by  the  plaintiff  Tvith  the 
Great  Western  Baihray  Gompany.  That  being 
80,  it  seems  to  me,  unless  Afr.  Woodgate  can 
nake  out  this  loss  or  incouTenience — can  it  what 
Ton  win — was  occasioned  by  the  mlfnl  miscon- 
aoct  of  the  company's  servants,  he  mniit  fail  in 
this  action.  !N'ow,  inst  let  us  see  what  the  evi- 
dence is  that  the  mconrenience  and  loss  was 
occafrioned  by  the  misconduct  of  the  comnany's 
serrarrts.  [His  Lordship  came  to  the  conclnsion 
tiiat  them  was  no  evidence  of  such  misconi^uct.] 
Tiiea  it  is  said  there  is  an  admission  of  liability, 
and  it  is  said  that  evidence  is  to  be  found  in  the 
letters  which  passed  between  a  Mr.  Thomas  Kemp, 
irho  happened  to  be  a  passenger  by  the  same  tram 
as  Mr.  Woodgate,  and  the  railway  company.  All 
I  can  say  is,  that  I  do  not  believe  any  judge  or 
any  jury  would  or  could  act  upon  that,  as  an 
admisaion  of  liability  to  the  plaintiff.  If  they 
dM  I  think  they  would  be  utterly  wrong,  for  I 
fook  upon  that  correspondence  as  nothing  more 
than  as  a  complaint  made  by  a  constant  passenger. 
He  says,  "ion  did  not  take  me  to  my  desti- 
nation. I  was  much  disappointed  and  incon- 
-renienced,  and  I  look  upon  it  as  a  want  of  good 
faith  on  yonr  part.  I  nave  been  put  to  money 
expense  to  the  amount  of  one  guinea,  and  you 
most  send  me  that.  I  have  travelled  the  same 
distance  many  times  and  found  no  difficulty."  If 
a  man  who  n  a  good  customer  to  the  companv 
aajs  that,  I  am  not  surprised  at  their  saying,  "  If 
yoa  IiaTC,  in  consequence  of  this,  been  put  to  that 
expensie,  We  do  not  want  to  give  jou  any  further 
trouble  in  the  matter,  and  there  is  your  guinea." 
But,  as  to  being  an  admission  of  liability  on  the 
part  of  the  companjr,  or  of  wilful  misconduct  on 
the  part  of  their  officers,  all  I  can  say  is  I  do  not 
thinjc  it  is  a  particle  of  evidence,  and  I  think  it 
ought  not  to  have  been  offered  in  evidence 
against  the  company.  Now,  this  being  so,  I 
am  very  dearly  of  opinion  that  there  was  no 
wilful  misconduct  shown  on  the  part  of 
the  railway  company,  or  of  their  servants. 
Wow.  let  me  see  what  the  leamed  Countv  Court 
judge  realty  has  found.  He  says  :  "  At  tnc  close 
of  the  plaintifTs  case  the  defendants'  counsel 
applied  for  a  nonsuit  on  the  grounds  that  there 
was  no  evidence  of  any  breacn  of  contract  or  of 
duty  on  the  part  of  the  defendants,  or  of  action- 
able damage  sustained  hy  the  plaintiff,  and  that 
the  plaintm  was  received  as  a  passenger*  by  the 
defendants  subject  to  the  paragraph  and  condi- 
tions in  the  said  book  of  time-tables  set  out  in  the 
fourth  paragraph  of  this  case,  and  had  given  no 
evidence  that  the  delay  and  detention  in  respect 
et  which  he  had  sued  had  arisen  in  consequence 
of  the  wilful  misconduct  of  the  defendants' 
servants.  Hie  leamed  judge  refused  to  nonsuit, 
and  held  that  the  said  notice  and  conditions  were 
inapplicable  to  the  present  case."  I  am  at  a  loss 
to  understand  what  he  means  by  that.  There  is 
delay  in  the  journey,  there  is  inconvenience  suf- 
fered, and  if  these  conditions  are  not  applicable  I 
do  not  know  to  what  they  are  applicable."  Then, 
"And  that  it  was  for  the  defendants  to  show  that 
the  delay  and  detention  of  which  the  plaintiff 
complained  were  owing  to  no  neglect  or  want  of 
due  care  and  effort  on  their  part.  I  differ  from 
the  leamed  County  Court  judge  entirely  there. 
If  the  action  were  one  against  the  company  for 
nej^gence — ^that  is  to  say,  if  they  were  liable  for 
negligence  in  spite  of  the  f<x>^ial  condition — I 


should  havetbonght,  and  I  have  always  been  taught 
to  believe,  that  those  who  sue  either  a  company 
or  a  private  individual  for  negligence  are  bound 
to  establish  the  negligence,  and  if  the  plaintiff 
starts  by  saying,  "I  have  suffered  inconvenience 
and  delay ;  you  must  prove  that  it  was  not  caused 
by  your  negligence,"  it  is  a  new  doctrine  to  me 
that  such  a  statement  is  sufficient.  We  have  then 
the  leamed  County  Court  judge  taking  time  to 
consider  his  judgment,  and  he  gave  judgment 
for  II.  "  His  Honour  held  that  the  paragraph 
and  ccwiditions  referred  to  on  the  ticket  and  time- 
tables respectively  did  not  affect  the  case ;  that 
the  defendants  were  bound  to  show  a  valid  excuse 
for  the  unpunctuality  complained  of ;  that  they 
were  not  liable  for  so  much  of  the  delay  as  was 
caused  by  excess  of  passengers  or  by  fog,"  which 
he  says  occasioned  the  delay,  "but  that  there  was 
evidence  that  the  delay  was  caused  by  a  collision 
at  Slough,"  not  saying  he  finds  that  it  was  caused 
by  a  cession  at  Sfough,  but  that  there  was 
evidence  of  it,  "  and  that  in  the  absence  of  proof 
that  ruch  collision  was  the  result  of  inevitable 
accident,  the  same  must  be  deemed  to  have  been 
caused  by  the  wilful  misconduct  of  the  defen- 
dants' servants."  I  confess  I  do  not  under- 
stand the  M-ocess  of  reasoning  by  which  he  arrived 
at  that.  Because  there  was  a  block  upon  the  line 
he  says  there  was  evidence  that  the  delay  was 
caused  by  a  collision  at  Slough,  not  that  he  finds 
it  was  occasioned  by  the  collision  at  Slough,  and 
in  the  absence  of  proof  that  it  was  the  result  of 
inevitable  accident,  he  finds  it  must  be  deemed  to 
have  been  caused  by  wilful  misconduct.  I  cannot 
understand  the  process  of  reasoning  by  which  he 
arrived  at  that  finding  of  fact. 

SviTH,  J. — ^This  is  an  action  brought  against 
the  Great  Western  Bailway  Company  to  recover 
compensation  in  damages  for  iiot  having  carried 
the  plaintiff  on  the  day  before  Christmas-day  in 
the  year  1881  with  that  despatch  which  he  says 
he  was  entitled  to  according  to  the  contract  which 
bound  the  Great  Western  Bailway  Company  to 
carry  him ;  and  I  agree  with  Mr.  Woodgate  when 
he  says,  as  he  practically  does,  that  he  suffered 
very  vexatious  delay  on  the  day  in  question, 
because,  if  this  ten  o'clock  train  from  Faddington 
had  gone  in  due  course  to  Bridgnorth,  the  point 
of  destination,  according  to  the  time-table,  it 
should  have  arrived  at  3.38  p.m.  Instead  of  that 
Mr.  Woodgate  did  not  arrive  till  7.20 ;  therefore 
upon  this  not  necessarily  very  long  journey  he  is 
detained  by  the  Great  Western  Bailway  Company 
some  four  hours  longer  than  he  should  have  been. 
Now  Mr.  Woodgate  brings  his  action,  and  the 
question  for  ns  to  decide  is,  whether  he  is  entitled 
to  recover  for  this  delay.  The  first  question 
which  arises  is  as  to  the  contract  Mr.  Woodgate 
made  with  the  railway  company.  He  says  he  is 
not  bound  by  the  conditions  contained  in  the 
time-table ;  but,  after  reading  the  judgment  of 
Mellish,  L.J.  in  Parker  v.  Soutt^Eaatem  Railway, 
and  the  judgment  of  the  Divisional  Court  in  the 
last  case  upon  this  subject,  that  of  Watkin$  v. 
Symill,  which  my  brother  Hawkins  has  referred 
to,  it  seems  to  me  iiupossible  to  say  a  gentleman, 
taking  a  ticket  under  the  circumstances  Mr. 
Woodgate  did,  is  not  bound  by  the  conditions  on 
the  company's  time-tables.  This  case  of  Parkor 
V.  South-Eaatem  Bailway  Company  is  the  most 
favourable  decision  Mr,  Woodgate  can  find, 
because    Lord    Bramwell    went    further    than 
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Hellish,  liJ.  did,  and  said  the  man  who  took  the 
ticket,  whether  he  read  it  or  not,  would  be  bonnd 
"by  it;  but  Melliah,  L.J.  said,  "If  the  person 
j^ceiviug  the  ticket  did  not  see  or  know  that  there 
■was  any  writing  on  the  ticket,  he  is  not  bound  by 
•the  conditions."  There  is  no  finding  that  Mr. 
"Woodgate  did  not  know  of  the  condition,  and  it  is 
a  most  remarkable  fact,  when  Mr.  Woodgate 
comes  here  to  argue  he  did  not  know  of  the  con- 
dition, that  he  gave  no  evidence  of  that  sort  before 
the  leamad  County  Court  judge.  It  is  found  in 
the  case  that  when  he  took  the  ticket  te  had  a 
copy  of  this  book.  He  takes  a  ticket  with  these 
words  on  it,  "  See  back,"  and  upon  the  back  is 
8tat«d,  "  Issued  subject  to  the  conditions  stated  in 
the  company's  timetables."  Therefore  I  hold, 
in  accordance  with  the  decision  in  the  case  of 
Le  Blanche  t.  The  London  and  NorHt-Wettem 
liailway  Company,  that  the  taking  the  ticket,  the 
time-table,  and  the  conditions  formed  the  contract 
under  w^hich  the  Great  Western  Railway  Comfiany 
undertook  to  carry  Mr.  Woodgate.  Then,  that 
being  my  opinion,  the  question  arises,  what  is  the 
meaning  of  the  contract?  and  we  have  been 
pressed  by  the  interpretation  the  court  put  upon 
a  contract  somewhat  similar  to  this  in  that  case 
of  Le  Blanche ;  but  I  wish  for  myself  to  say  I 
entirely  appreciate  the  dictum  of  the  late  Master 
of  the  Rolls  in  the  case  of  SotUhwell  v.  BowdUeh 
(35  L.  T.  Rep.  N.  S.  196;  1  C.  P.  Dir.  374),  that 
nothing  can  be  more  vicious  than  to  decide  that 
because  contract  A.  which  is  before  the  court 
has  some  conditions  similar  to  those  in  contract 
B.  which  has  been  before  the  court  in  another 
case,  that  therefore  yon  are  to  say  contract  A.  is 
guYcrned  by  contract  B.  and  is  to  be  taken  to 
mean  the  same.  I  rcf  nse  in  this  case  to  be  bound 
in  any  way  by  the  interpretation  put  upon  the 
Le  Blandie  contract,  and  for  this  reason:  that 
cose  was  decided  in  1876,  and  I  have  very  little 
doubt  that  this  condition  which  is  printed  on  the 
Great  Western  time-table  was  altered  or  printed 
tor  the  purpose  of  getting  out  of  that  decision. 
There  was  tnis  condition,  "  Every  endeavour  will 
be  made  to  insure  punctuality,"  which  is  omitted 
from  the  case  now  oefore  us ;  and,  what  is  more, 
they  have  put  in  this  important  addition,  "  unless 
upon  proof  that  such  loss,  inconvenience,  injury, 
delay,  or  detention  arose  in  consequence  of  the 
wilfnl  misconduct  of  the  company's  servants." 
I  therefore  have,  as  it  seems  to  me,  unfettered  by 
decisions,  to  ask  myself  what  is  the  meaning  of 
the  condition  printed  outside  the  time-table.  I 
think  no  man  can  read  this  clause  without  coming 
to  one  conclusion.  It  does  not  say,  "  We  will  be 
liable  in  no  case,"  but  it  simply  says  this :  "  If 
yon,  OS  a  passenger,  have  incurred  any  loss, 
inconvenience,  or  injury,  by  reason  of  delay  or 
detention,  we  will  compensate  you  if  you  prove 
it  is  by  the  wilful  misconduct  of  our  servants, 
l>nt  otherwise  not."  It  seems  to  me  perfectly 
manifest  what  is  the  meaning  of  that  contract. 
But  it  is  said  by  Mr.  Woodgate  that  cannot  be 
the  meaning  oi  it,  l>ecause  afterwards,  upon 
this  same  condition,  it  goes  on  dealing  with  the 
granting  of  through  tickets,  and  in  that  there 
is  a  clause  that  the  company  will  not  be 
responsible  for  the  arrival  of  the  company's  own 
trains  in  time  for  the  nominally  corresponding 
trains  of  any  other  company.  Inasmuch  as 
that  clause  i$i  left  out  of  the  one  dealing  with 
trains  over  their  own  line,  it  is   said  the  con- 


stmctioii  I  put  upon  this  is  not  correct.  I  do 
not  ag;ree  with  Mr.  Woodgate.  I  am  clearly  of 
opinion  that  there  is  this  limitation  put  upon 
the  contract  by  the  company,  and  nobody 
suggests  this  limitation  could  not  be  pat,  and 
it  could  not  be  argued.  If  this  had  been  a 
contract  as  regards  the  carriage  of  goods,  the 
Railw^  and  Canal  Traffic  Act  might  nave  come 
in,  and  the  question  might  have  been  raised 
whether  it  was  a  r^onable  condition.  I  think 
this  contract  has  been  made  beyond  all  question, 
and  therefore  Mr.  Woodgate  is  not  entitled  to 
recover  for  the  delky  and  detention,  which  he 
undoubtedly  has  sustained,  unless  he  can  prove 
that  the  same  arose  in  consequence  of  the  wilfnl 
misconduct  of  the  company's  servants.  Mr. 
Woodgate  says,  "  Assuming  I  am  wrong,  and 
assuming  this  contract  binds  me,  I  have  given 
evidence  that  this  delay  and  detention  occurred 
by  reason  of  the  wilfnl  misconduct  of  the  com- 
]>any."  The  first  answer  is  one  which  seems  to 
me  sufficient,  and  it  is  this.  It  is  purely  a  ques- 
tion of  fact  whether  there  has  been  wilfnl  miscon- 
duct. The  learned  County  Court  judge  has 
stated  the  sole  fact  he  finds  to  be  wilful  mis- 
conduct ou  the  part  of  the  co-npany's  servants. 
What  is  it  ?  The  County  Court  juflge  says,  on 
this  foggy  morning,  the  24th  Dec.,  there  was  a 
collision  at  Slouch.  That  caused  some  delay  at 
Slough,  and  inasmuch  as  the  company  do  not 
clearly  prove  that  the  accident  at  Slouch  was 
inevitable,  therefore  he  says,  "I  find  as  a  fact 
there  has  been  wilful  misconduct  on  the  part  of 
the  com{»ny'8  servants."  I  cannot'  follow  him, 
but  that  is  what  he  states.  It  seems  to  me  that 
is  unreasonable,  and  it  seems  to  me  to  answer 
this  part  of  the  case,  because  the  learned  County 
Court  judge  finds  facts  which  do  not  amount  to 
wilful  misconduct.  But  Mr  Woodgate  says :  "I 
have  direct  facts,  which  show  wilful  misconduct. 
First  of  all,  the  company  concealed  from  me  at 
Faddington  there  was  this  block  at  Slough,  and 
let  me  take  my  ticket  without  telling  me."  It 
seems  to  me  there  are  two  answers  to  that.  It  is 
not  stated  in  the  case  that  anybody  at  Faddington 
knew  it ;  but  secondly,  there  is  this  to  be  said, 
that  even  if  they  did  know  it,  how  did  that  cause 
the  delay  and  detention  f  because  these  delays  and 
detentions  arise  on  the  journey.  That  is  why  I 
think  this  last  parag^pn  is  rather  inartistiouly 
drawn.  I  think  the  only  true  way  in  which  it  can 
be  read  is  this :  "  Nor  will  they  be  accountable  for 
any  loss,  inconvenience,  or  injury  which  may 
arise  from  detention  or  delay."  That  is  clear 
enough.  If  you  suffer  any  loss,  injury,  inconve- 
nience from  delay  or  detention  that  is  one  thing. 
It  ought  to  read  like  this :  "  Unless  upon  proof 
that  such  delay  occasioning  such  loss,  injuiy,  or 
inconvenience  arose  from  the  wilful  misconduct 
of  the  company's  servants."  Assuming  that  the 
clerk  at  Faddington  knew  there  was  tnia  block 
at  Slough,  how  could  tliat  occasion  this  deten- 
tion or  delay  in  the  journey  F  It  does  not  seem 
to  me  it  did,  and  the  same  observation  would 
apply  to  the  non-communication  which  Mr.  Wood- 
m,te  complains  of  on  the  journey  down  this  line. 
Then  Mt.  Woodgate  says  Mr.  Kemp's  letter  is  an 
admission  of  liability.  I  do  not  think  it  is  so  in 
any  shape  or  wftj'.  First  of  all,  the  letter  has  not 
been  answered.  If  a  man  says,  "  You  have  stolen 
my  pocbet-handkerchief,"  and  I  do  not  answta- 
him,  is  that  any  evidence  I  have  done  it  P    Kooe 
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whatever.  Mr.  Kemp  in  no  shape  or  waj  puts  it 
upon  the  company's  iriliul  misconduct,  but  he 
sajs,  "  By  this  irregularity  I  have  been  put  to 
great  inconvenience,"  npon  which  the  company 
write  back  and  say,  "  As  you  often  travel  upon 
the  line,  and  you  have  been  put  to  the  expense  of 
II.,  here  it  is.''  How  is  that  evidence  of  wilful 
misoondoct  f  It  seems  to  me  there  is  none.  Then 
Mr.  Woodgato  says  there  was  wilful  misconduct 
because  they  did  not  supply  a  s]}ecial  train  from 
Hartlebnry.  I  agree  entirely  with  what  my 
brother  Hawkins  has  said.  It  seems  to  m»,  if  the 
station-master  had  thought  fit  to  run  a  special 
train  from  Hartlebury  to  Bridgnorth,  and  to 
break  through  the  company's  regulations,  which 
seem  to  me  very  reasonable,,  namely,  that  before 
starting  a  special  train  on  a  single  line  you  shall 
communicate  in  writing,  and  have  an  acknow- 
ledgment, I  go  so  far  as  to  say  if  that  station- 
master  had  in  wilful  violation  of  those  orders 
started  a  special  train  from  Hartleburv  to  Bridg- 
north and  death  had  ensued,  he  would  have  been 
in  great  danger  if  he  had  been  indicted  for  man- 
slanghter.  To  say  the  company  were  guilty  of 
wUful  misconduct  because  they  did  not  run  a 
special  train  seems  to  me  preposterous.  I  cannot 
say  there  has  been  an  absolute  refusal  by  the 
company  to  perform  their  contract  to  carry  the 
plaintiff.  What  they  have  been  guilty  of  is 
delay  in  not  carrying  him,  and  that  delay  they 
are  exempt  from,  as  I  have  said,  by  the  con- 
ditions. iTpon  these  grounds  I  am  sorry  to  say 
Mr.  Woodgate  is  not  able  to  teach  the  company 
manners  in  this  case,  although  he  has  done  his 
best  to  do  so. 

Judgment  for  appeUatUt,  the  de/etidantt. 

The  Court  refused  the  plaintiff's  application  for 
leave  to  appeal. 

Solicitor  for  appellants,  B.  Jt.  Nelton. 


^owit  at  Vitta, 

itareh  31,  AprU  1,  and  May  16, 1884. 

(Before  the  Lobd  Chasceliar  (Selbome),  Lords 

Blackbukx,  Watson,  and  FiTzoEKALn.) 

FoAKEs  V.  Beeb.  (a) 

ox  AFPEAL  FROM  THE  COVBT  OF  APPEAL  IN  ENGLAND. 

Aeeord  and  $ntitfa<iUm — Debt — Agreement  to  aecept 
leas  thanfuU  amount  du»— Failure  o/  considera- 
tion. 

Payment  by  a  debtor  of  pari  of  a  debt  payable 
immediately  is  not  a  sufficient  consideration  to 
support  a  }>arol  agreement  by  the  creditor  not  to 
take  any  proceedings  for  the  residue. 

The  respondent  brought  an  action  against  the 
appellant,  and  obtained  judgment  for  a  specific 
sum;  an  agreement  in  writing  ira«  then  made 
betieeen  tlie  parties,  by  which,  in  consideration 
that  tlie  appellant  would  pay  part  of  the  sum  on 
the  signing  of  the  agreement,  and  the  remainder 
by  equal  lialf-yearly  instalments,  the  respondent 
iindi'rtook  not  to  take  any  proceedings  on  the 
Judgment. 

The  appellant  duly  paid  all  the  instahneiits,  and 
on  payment  of  tlie  last  the  respondent  made  a 
claim  for  interest  from  tlie  date  of  tlte  judgment. 

(a)  Beported  br  C.  E.  Haloim,  Eiq.,  B4n1«t«r«t-Lkw . 


Held  (qfirtning  the  judgment  of  the  court  betow), 
thai  whether  or  not  the  true  construction  of  the 
agreement  was  that  interest  on  tlie  judgment  debt 
was  abandoned,  there  was  no  consideration  for  it, 
and  the  respondent  was  not  bound  by  it,  and  was 
entitled  to  issue  ejsecuiion  for  the  interest  due. 

Pinnel's  case  (5  Rep.  117  a)  atid  Cumber  v.  Wane 
(1  8tr.  426)  followed. 

This  was  a  case  stated  under  the  provisions  of 
the  Appellate  Jurisdiction  Act  187d,  on  appeal 
from  a  decision  of  Her  Majesty's  Court  of  Appeal, 
ordering  that  an  appeal  from  an  order  of  the 
Queen's  Bench  Division  of  the  High  Court  of 
Justice,  dated  the  2nd  Mav  16S3,  be  allowed, 
and  that  judgment  bo  entered  for  the  respondent 
for  302i.  19<.  6d.  for  interest  with  costs,  including 
the  costs  of  the  Divisional  Court  and  the  costs  of 
the  trial. 

The  respondent,  on  the  11th  Aug.  1875,  re- 
covered judgment  against  the  appeUant  in  the 
late  Court  of  Exchequer  of  Pleas  for  the  sum  of 
2077L  17*.  2d.  for  debt  and  131. 1«.  lOd.  for  costs 
in  an  action  wherein  the  respondent  was  plaintiff 
and  the  appellant  defendant,  and  judgment  was 
entered  for  the  sum  of  20902.  19«. 

On  the  21st  Dec.  1876  an  agreement  in  writing 
was  entered  into  between  the  respondent  and  the 
appellant,  as  follows : 

Hsmonuidiuii  of  agresment  made  this  twmity-fint  day 
of  Daoamber  one  thonnnd  eight  Imndied  asd  aarantj-iiZ( 
betareen  Jalia  Beer,  of  DooKlas-vUIas,  Hifrh-road,  Lm, 
in  the  oonnty  o(  Kent,  widow,  of  the  one  part,  and  John 
Weston  Foakea,  of  No.  10,  8oath-(fa«et,  Qrosrenor. 
square,  in  the  oooatj  of  Middleeex,  H.D.,  of  the  other 
part.  Whrreas  the  said  John  Westoo  Foakae  is  indebted 
to  the  said  JoUa  Beer  and  she  has  obtained  a  jadgment 
in  Her  Maieety'a  High  Court  of  JnsUee,  Exoheqoer  Diri- 
sion,  for  the  (am  of  20901. 19s,  And  whereas  the  said 
John  Weston  Foakes  has  reqvested  the  aaid  Jnlia  Beer 
to  give  him  time  in  irMoh  to  pay  snoh  j  advent,  which 
she  baa  agreed  to  do  on  the  following  oooditioni.  Now 
this  agreement  witneneth  that,  in  oonsideration  of  the 
said  John  Weston  Foakes  paying  to  the  said  Jnlia  Beer 
on  the  ujrning  of  this  agreement  the  snm  of  5001.,  the 
receipt  wheieof  she  doth  hereby  aoknowledgejia  part 
■atiataotion  of  the  said  jndgmsnt  debt  of  2M01.  l9s., 
and  on  condition  of  bis  paying  to  her,  or  her  ezeootora, 
adminiitratora^  assigns,  or  nominee,  the  anm  of  1S0{.  on 
the  iirst  day  of  Jnly  and  the  first  day  of  Jannary  or  with- 
in one  calendar  month  after  each  of  the  said  days  respee- 
tirely  in  every  year  nntil  the  whole  of  the  wid  «nm  of 
SOSOt.  19<.  shall  liave  been  fatly  peid  and  aatiBfied,  tho 
Srat  of  sneh  payments  tn  be  nuuie  on  the  first  day  of  Jnly 
next,  then  she  the  said  Jolia  Beer  hereby  nndertakes  and 
afprees  that  she,  her  execaton,  administrators,  or  assigns, 
will  not  take  any  proceedings  whatever   on  the  said 

J'adgment.    As  witntss  the  handa  of  the  said  parties.— 
Tohn  W.  Foakes.  Jalia  Beer. 

At  the  time  of  entering  into  the  said  sgreement 
the  appellant  paid  to  the  respondent  the  sum  of 
500!.,  and  subsequently  paid  various  other  suins, 
which  amounted  to  the  snm  of  iOddl.  19*. 

The  respondent,  on  the  1st  Jnly  1882,  applied 
to  the  master  at  chambers,  under  Order  XLII., 
rule  19,  of  the  then  Rules  of  the  Supreme  Court, 
for  leave  to  issue  execution  against  the  appellant 
for  the  bslauce  alleged  by  the  respondent  to  be 
still  due  for  interest  in  respect  of  the  said  judg. 
ment  debt  of  20902.  19«.,  which  alleged  balance 
the  appellant  refused  to  pav. 

Upon  the  hearing  of  tbe  application,  it  wa.s 
ordered  by  the  master  that  an  issue  be  tried 
between  the  respondent  and  the  appellant,  and 
that  the  question  to  be  therein  tried  should  be, 
"Whether  any  and  what  amount  is  now  due  upon 
the  said  judgment,  signed  on  the  Uth  Aug.  J875 
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in  tbe  Iat»  Coart  of  Exchequer  of  Fleas,  for  the 
BTun  of  20901. 198." 

The  issue  came  on  for  trial  before  Cave,  J.  and  a 
common  jury,  in  Middlesex,  on  the  22nd  Feb.  1883. 

At  the  trial  Mr.  Mackreth,  the  respondent's 
solicitor,  was  called  as  a  witness  for  the  respon- 
dent, and  he  prodaced  a  certified  copy  of  the 
jndgrment  of  the  lltb  Aug.  1875,  and  an  accoant 
in  writing,  showinG:  the  balance  alleged  to  be  doe 
from  the  app^ant  to  the  respondent.  The  certi- 
fied copy  of  the  judgm^it  and  the  account  were 
pat  in  evidence  on  behalf  of  the  respondent. 

In  oi-der  to  explain  the  accoant,  and  to  prove 
the  correctness  of  the  same,  the  agreement  of  the 
Slat  Dec.  1876  was  put  in  and  referred  to  by 
connsel  on  behalf  of  the  respondent,  who  also 
read,  although  he  did  not  formally  put  in  evidence, 
the  two  following  lettc-s : 

1,  ForniTal's-iim,  Holbocn,  E.C.,  19th  May  18S2. 
Dear  Sir,— Foakea  and  Beex.  I  shall  be  obliged  bj  jonr 
fomishiog  me  the  promised  (tatement  of  the  balanoe 
reqnigite  to  diacbarfte  Dr.  Foakee  of  his  liabiliir  to  yoar 
oUent,  Mrs.  Beer.  I  am,  dear  Sir,  Yours  faithfnUy,  W. 
H.  Hddsom.— H.  W.  Maokreth,  Ksq. 

Dashwood  Hoaae,  »,  New  Broad-street,  SSth  May  1882. 
Dear  Sir,— Beer  and  Foahee.  I  beg  to  inolose  an  aeooant 
showing  a  balance  of  4141. 12«.  2d.  due  to  Mis.  Beer.  I 
shall  be  glad  to  hear  you  find  the  dates  of  payments  and 
flgoies  ooneot,  and  presume  yon  will  pay  the  balance  in 
Joly  next.  Yonis  trnly,  Ht.  Wit-MAM s  Mackbbth. — 
W.  H.  Hadscn,  Esq.,  I,  FnniTalVinn,  S.  C. 

It  was  admitted  thait  all  the  instalments  men- 
tioned in  the  said  agreement,  and  amounting  to 
2000J.,  were  paid  np  to  Jan.  1882  inclusive. 

It  was  also  admitted  that  after  the  2.5th  May  1832, 
and  before  the  1st  Jnlv  1882,  the  aroellant  paid  to 
the  respondent  a  furtner  sum  of  90*.  19g. 

The  learned  judge  thereupon  directed  the  jury 
to  find  that  the  appellant  had  paid  all  the  sums 
which  by  the  said  i^^reement  of  the  2l6t  Dec. 
1876  he  undertook  to  poy  and  within  the  times 
therein  specified ;  and  stated  that  he  was  of 
opinion  that,  whether  the  judgment  was  satisfied 
or  not,  the  respondent  was  not  entitled  to  issue 
execution  on  the  said  judgment  against  the  appel- 
lant. 

On  the  2nd  March  1883  connsel  for  the  respon- 
dent moved  for  and  obtained  a  rule  nisi  for  a  new 
trial  of  the  said  issue. 

On  the  2nd  May.  1883  the  rule  came  on  for 
argument  in  the  Queen's  Braich  Division,  before 
"Watkin  Williams  and  Mathew,  JJ.,  who  dis- 
charged the  same. 

The  respondent  gave  notice  of  appeal  to  the 
Court  of  Appeal,  and  on  the  23rd  June  1883  the 
appeal  came  on  for  argument  before  Brett,  M.B., 
Lindley  and  Fry,  L.JJ.,  when  the  order  now 
appealed  from  was  made :  (11  Q.  B.  Div.  221.) 

HoU,  Q.C.  and  Winch  appeared  for  the  appel- 
lant, and  contended  that,  apart  from  the  doctrine 
of  Cmtiber  v.  Wane  (1  Str.  426),  there  was  no 
reason  why  the  agreement  should  not  be  valid, 
and  the  creditor  prevented  from  enforcing  her 
indgment.  Cumber  v.  Wane  was  doubted  by 
Jessel,  M.R.  in  Cmtldery  v.  Bartrum  (19  Ch.  Div. 
394 ;  45  L.  T.  Rep.  N.  S.  689),  and  disapproved  by 
J.  W.  Smith  in  his  note  on  the  case  (1  Sm.  L.  C), 
which  has  been  retained  by  all  his  subsequent 
editors.  It  is  there  described  as  "  founded  upon 
vicious  reasoning,  and  fake  views  of  the  ofiice  of 
a  court  of  law."    See  also 

Seynoldi  t.  Pttihowe,  Cro.  Eliz.  429 ; 
Witkituon  r.  Bygr*,  1  A.  ft  E.  Ill ; 


Barm  T.  TViBB,  15 M.  &  W.  23; 

Carl«m>  v.  Clark,  3  Ex.  375 ; 

Qoddard  r.  O'Brim,  9  Q.  B.  Div.  37  s  46  L.  T.  Bepi, 

N.8.306; 

in  all  of  which  cases  the  doctrine  has  been  modi- 
fied. Pinnd't  cage  (5  Bepu  117  a)  was  decided  on 
a  point  of  pleading.  The  dictam  is  Mter. 
Heaikeote  v.  Crookthanks  (2  T.  B.  24)  and  Titonuu 
V.  Heathm-n  (2  B.  &  C.  477)  are  inconsistent  with 
the  later  authorities,  and  Fiteh  y.  Saitom  (5  East, 
230)  is  wrong.  The  doctrine  is  unreasonable,  tar 
such  an  ajp^ement  as  this  was  for  the  benefit  of 
both  parties.  It  was  not  in  fact  nudum  paetuat, 
for  there  was  a  consideration.  The  a]^>ellaat 
went  to  the  expense  of  preparing  the  agreement, 
and  was  relieved  by  it,  on  its  true  constmction. 
from  the  obligation  to  pay  the  interest,  and  got 
time  to  pay  the  principal.  On  the  other  hand,  the 
respondent  got  tier  money,  which  she  would  not 
have  realised  by  an  exccntioo. 

BnmjMM,  Q.C.  and  A.  B.  P.  GeuheU,  for  the  res- 
pondent, argued  that,  on  the  tme  constmction  of 
the  agreement,  there  was  no  intention  to  give  np 
the  interest,  for  "  the  said  sum"  means  the  judg- 
ment debt,  which  carries  interest  by  statute.  But 
even  if,  this  be  not  so,  there  is  a  strong  current 
of  authority  for  saying  that  what  the  law  imposes 
as  a  duty  is  no  consideration,  and  therefore,  when 
a  debt  is  dae,  the  payment  of  part  of  it  is  no 
consideration  for  giving  up  the  residue,  and  the 
agreement  is  void.     See 

DuroH  T.  Adam*,  Cro.  Elix.  StS ; 
Siehard*  r.  BartUt.l  hatm.  19 ; 
Ooring  r.  'Ojring,  Tdr.  10 ; 
Oeang  t.  Sicaine,  1  Lntw.  C.  P.  464 
Fitch  T.  Sutton,  5  East.  230 : 
Adamt  r.  Tapling,  4  Mod.  88 ; 
Down  y.  Hatcher,  10  A.  *  E.  121 ; 
Evant  V.  Potdt,  1  Ex.  601 ; 

UeUantu  ▼.  Baric,  L.  Bep.  5  Ex.  65 ;  21 L.  T.  Bep. 
N.  S.  678. 

Cwnber  v.  Wane  itself  followed  the  older  authority 
in  Co.  Litt.  212  b.,  and  the  cases  referred  to  on  the 
other  side,  in  which  it  has  been  departed  from,  all 
admit  the  general  rule  but  distinguish  the  par- 
ticular facts,  (roddard  v.  O'Brien  (ubi  tup.)  was 
wrong.  [The  Lord  Chaxceixok. — The  ground  of 
the  £cision  in  that  case  was,  that  a  negotiaUe 
instrument  was  given.]  It  is  contrary  to  public 
policy  to  make  the  performance  of  a  legal  duty  a 
good  consideration  for  a  fresh  agreement,  bee 
the  cases  of  sailors'  wages : 

mak  T.  Myriek,  2  Camp.  317 ; 
Harrit  v.  IFatmm,  1  Peaka,  102; 
JVewman  v.  WnlUri,  3  B.  *  P.  612 ; 
ChUlerbwlc  ▼.  Coffin^  4  Soott  N.  B.  509  j 
JZnnrt*  r.  Carter,  3  E.  A  B.  539. 

The  law  has  never  been  doubted,  and  such  cases 
as  Lovelace  v.  Cocket  (1  Br.  &  Gold.  47)  and  fliniw* 
V.  Birch  (1  Br.  &  Gold.  71)  have  gone  still  further. 
In  such  a  state  of  authority  the  House  will  not 
overrule  well-established  cases : 

Danfmd  y.  WeAnidty,  8  App. Caa.  45S ;  49 L  X. Bep. 

n;s.207. 

HoU,  Q.C.  in  reply. — ^The  cases  of  sailors'  wages 
depend  on  onestions  of  public  policy  which  have 
no  application  here.  Several  of  the  other  cases 
referred  to  have  been  doubted,  or  depend  oa 
qaestions  of  pleading.  See 
Cooper  T.  Parker,  IS  C.  B.  822. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  tneirjfidgmeiit. 
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May  16. — Their  Lordships   gare  judgment  as 
follows  :— 

The  Loan  Chancellor  (Selbome). — My  Lords : 
Upon  the  construction  of  the  agreement  of  the 
21st  Dec.   1876,  I    cannot   differ   from  the  oon- 
clu.'non    in    which    both   the  courts  below  were 
agreed.    If    the  operative  part    con  Id    properly 
be  controlled  by  the  recitals,  I  think  there  would 
be   much  reason   to    say    that  the    only  thing 
contemplated  by   the    recitals    was  giving  time 
for   payment,    without    any  relinquishment,   on 
the  part  of  the  judgment  creditor,  of  any  por- 
tion   of    the   amonnt   i-ecoverable,   whether   for 
principal  or  interest  under  the  judgment.    But 
the  agreement  of  the   judgment  creditor  which 
follows  the  recitals  is,  that  she  "  will  not  take 
any   proceedings    whatever   on    the  judgment," 
if  a  certain  condition  in  fulfilled.    What  is  that 
condition  P  Payment  of  the  sum  of  1.501.  in  every 
half  ye*r,  "  until  the  whole  of  the  said  sum  of 
2090{.  19».,"  the  aggregate  amonnt  of  the  principal 
debt  and  costs,  for  which  judgment  had  been 
entered,  "  shall  have  been  fully  paid  and  satis- 
fled."    A  particular  "  sum "  is  here  mentioned, 
which  does  not  include  the  interest  then  due  or 
future  interest.    Whatever  was  meant  to  lie  pay- 
able at  all  under  this  agreement  was  clearly  to  be 
payable  by  half-yearly  instalments  of  1501.  each  ; 
any  other  construction   must  necessarily  make 
the  conditional  promise  nugatory.    But  to  say 
that  the  half-yearly  payments  were  to  continue 
till  the  whole  sum  of  2090L  19«.  "  and  interest 
thereon  "  should  have  been  fully  paid  and  satisfied, 
would  bo  to  introduce  very  important  words  into 
the  agreement  which  are  not  there,  and  of  which 
I  cannot  say  that  they  are  necessarily  implied. 
Although,  thereiore,   I  may,  as  indeed  I  do,  very 
much  doubt  whether  the  effect  of  the  agreement 
as  a  conditional  waiver  of  the  interest  to  which  by 
law   she   was  entitled  under  the  judgment  was 
really  present    to  the    mind  of   the    judgment 
creditor,  still  I  cannot  deny  that  it  might  have 
that  effect,  if  capable  of  being  legally  enforced. 
But  the  question  remains  whether  the  agreement 
is  capable  of  being  legally  enforced.    Not  being 
under  seal,  it  cannot  be  legally  enforced  against 
the  respondent  unless  she  received  consideration 
for  it  from  the  appellant,  or  unless,  though  with- 
out consideration,  it  operates  by  way  of  accord 
And  satisfaction,  so  as  to  extinguish  the  claim  for 
interest.    What  is  the  consideration  P  On  the  face 
of  the  agreement  none  is   expressed    except  a 
present  payment  of  500Z.  on  account  and  in  part 
of  the  larger  debt  then  due  and  payable  by  law 
under  the  judgment.    The  appellant  "did  not  con- 
tract to  pay  the  future  instalments  of  150Z.  each 
at  the  times  therein  mentioned  ;  much  less  did  he 
give  any  new  security  in  the  shape  of  negotiable 
paper,  or  in  any  other  form.    The  promise  de 
fuiuro  was  only  that  of  the  respondent,  that  if 
the  half-yearly  payments    of    150J.    each    were 
regularly  paid,  she  would  "  take  no  proceedings 
whatever  on  the  judgment."    No  doubt,  if  the 
Appellant  had  been  under  no  antecedent  obligation 
to  pay  the  whole  debt,  his  fulfilment  of  the  condi- 
tion might  have  imported  some  consideration  on 
liis  part  for  that  promise.    But  ho  was  under  that 
antecedent   obligation;  and   payment   at   those 
deferred  dates,  by  the  forbearance  and  indulgence 
«f  the  creditor,  of  the  residue  of  the  principal 
debt  and  costs  could  not,  in  my  opinion,  oe  a  con- 
sideration for  the  relinquishment  of  interest  and 


discharge  of  the  judgment,  unless  the  payment  of 
the  5007.  at  the  time  of  signing  the  agreement 
was  such  a    consideration.    As  to  accord    and 
satisfaction,  in  point  of  fact  there  could  be  no 
complete  satisfaction  so  long  as  any  future  instal- 
ment remained  payable;  and  I  do  not  see  how 
any  new  pa3rments  on  account  could  operate  in 
law    as   a    satisfaction   ad  Interim  conditibnally 
upon  other  payments  being  afterwards  duly  made, 
unless    there  was   a  consideration    sufficient   to 
support  the  agreement  while  still    unexecuted. 
Nor  was  anything  in   fact  done  by  the  respon- 
dent in  this  case,  on  the  receipt  of  the  last  pay- 
ment, which  could  be  tantamount  to  an  acquit- 
tance, if  the  agreement  did  not  previously  bind 
her.    The  question,  therefore,  is  nakedly  raised 
by  this  appeal,  whether  your  Lordships  are  now  pre- 
pared, not  only  to  overrule  as  contrary  to  law  the 
doctrine  stated  by  Sir  Edward  Coke  to  have  been 
laid  down  by  all  the  jndges  of  the  Common  Plea4 
in  Pinners  etue    (5  Rep.  117  a^   in    1602,    and 
repeated  in  his  note  to  Littleton  (Co.  Litt.  212  b), 
but  to  treat  a  prospective  agreement,  not  under 
seal,  for  satisfaction  of  a  debt  by  a  scries  of  ptw'- 
ments  on  acount  to  a  total  amount  less  than  the 
whole  debt,  as  binding  in  law,  provided  those 
payments  are  regularly  mode  ;  the  case  not  being 
one  of  a    composition    with  a  common    debtor 
agreed  to  Inter sehy  several  creditors. '  I  prefer  so 
to  state  the  question  instead  of  treating  it,  as  it  was 
put  at  the  bar,  as  depending  on  the  autnority  of  the 
case  of  Ctimher  v.  Wane  (1  Str.  426;  1  Sm.  L.  C), 
decided  in  1718.      It  mav  well  be  that  distinc- 
tions, which  in  later  c.vses  nave  boon  held  safficient 
to  exclude  the  application  of  that  doctrine,  existed 
and  were  improperly  disregarded  in   Cnmhei-  v. 
Wane,  and  yet  that  the  doctrine  itself  may  be 
law,  rightly  recognised  in  Cumber  v.  Wane,  and 
not  really  contradicted  by  any  later  authorities ; 
and  this  appears  to  me  to  be  the  ti-ue  state  of  the 
case.    The  doctrine  itself,  as  laid  down  by  Sir 
Edward    Coke,    may    have    been    criticised    as 
questionable  in  principle  by  some  psrsons  whose 
opinions  are  entitled  to  respect,  but  it  has  never 
been  judicially    overruled;    on  the  contrary,  I 
think  it  has  always,  since  the  16th  century,  been 
accepted  as  law.    If  so,  I  cannot  think  that  your 
Lordships  would  do  right  if  you  were  now  to 
reverse  as  erroneous  a  judgment  of  the  Court  of 
Appeal  proceeding  npon  a  doctrine  which    has 
I^cn  accepted  as  part  of  the  law  of  England  for 
280  years.    The  doctrine,  as  stated  in  PtnneVs 
case,  is  "  that  payment  of  a  lesser  sum  on  the 
day" — it  would  of  cour.ie  be  the  same  after  the 
day — "in  satisfaction  of  a  greater,  cannot  be  any 
satisfaction  for  the  whole,  because  it  appears  to 
the  judges  that  by  no  possibility  a  lesser  sum  can 
be   a  satisfaction  to  the  plaintiff  for  a  greater 
sum."    As  stated  in  Coke  on  Littleton,  212  n,  it  is, 
"  where  the  condition  is  for  payment  of  201.,  the 
obligor  or  feoffor  cannot  at  the  time  appointed 
pay  a  lesser  sum  in  satisfaction   of  the  whole, 
oecause   it    is    apparent   that  a    lesser  sum    of 
money  cannot   be   a  satisfaction  of  a    greater," 
adding,    what  is   beyond    controversy,   that    an 
acquittance    under    seal,    in    full    satisf.tction 
of  the  whole,  would,  under  like  circumstances,  be 
valid  and  binding.    The  distinction  between  the 
effect  of  a  deed   under   seal   aud   that   of   an 
agreement  by   parol,  or  by  writing  not  under 
seal,    may   seem    arbitrary,    but    is   established 
I  in  our  law ;  nor  is  it  really  unreasonable  or  prac- 
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tically  inconvenient  that  the  Ibtt  should  require 
particular  aolemnitieg  to  gire  to  a  gratuitous 
contract  the  force  of  a  binding  obligation.  If  the 
question  be,  as  in  the  actnal  state  of  the  law  I 
tninlc  it  is,  whether  consideration  is  or  is  not 
given  in  a  case  of  this  kind  by  the  debtor  who 
pays  down  part  cf  the  debt  presently  due  from 
him,  for  a  promise  by  the  creditor  to  relinquish, 
after  certam  further  payments  on  account,  the 
residue  of  the  debt,  I  cannot  say  that  I  think 
consideration  is  given,  in  the  sense  in  which  I 
have  always  understood  that  word  as  used  in  our 
law.  It  might  be,  and  indeed  I  think  it  would  be, 
an  improvement  in  our  law,  if  a  release  or  acquit- 
tance of  the  T^hole  debt  on  payment  of  an^  sum 
which  the  creditor  mi^ht  be  content  to  receive  by 
way  of  acftsord  and  satisfaction,  though  less  than 
the  whole,  were  held  to  be  generally  binding, 
though  not  under  seal ;  nor  should  I  be  unwilling 
to  see  equal  force  given  to  a  prospective  agree- 
ment like  the  present,  in  writing,  though  not 
under  seal ;  but  I  think  it  impossible,  without 
refinements  which  practically  alter  the  sense  of 
the  word,  to  treat  such  a  release  or  acquittance  as 
supported  by  any  new  consideration  proceeding 
from  the  debtor.  All  the  authorities  subseanent 
to  Cvmber  v.  Wane  (ubi  sup.)  which  were  relied 
upon  by  the  appellant,  such  as  Sibree  v.  Tripp 
(15  M.  &  W.  23),  Curletcia  v.  Clark  (3  Ex.  375j, 
and  Goddard  v.  O'Brien  (9  Q.  B.  Div.  37; 
46  L.  T.  Bep.  N.  S.  306),  have  proceeded  upon  the 
distincti(w  that,  by  giving  negotiable  paper  or 
otherwise,  there  had  been  some  new  consideration 
for  a  new  agreement,  distinct  from  mere  money 
payments  in  or  towards  discharge  of  the  original 
liaoility.  I  think  it  unnecessary  to  go  through 
those  cases,  or  to  examine  the  particular  grounds 
upon  which  each  of  them  was  decided.  There 
are  no  such  facts  in  the  case  now  before  your 
Lordships.  "What  is  called  "  any  benefit,  or  even 
any  leg^l  possibility  of  benefit,"  in  Mr.  Smith's 
notes  to  Cumber  v.  Wane  (1  Sm.  L.  C),  is  not,  as 
I  conceive,  that  sort  of  benefit  which  a  creditor 
may  derive  from  getting  payment  of  part  of  the 
money  due  to  him  from  a  debtor  who  mieht 
otherwise  keep  him  at  arm's  length,  or  possibly 
become  insolvent,  but  is  some  independent  benefit, 
actual  or  contingent,  of  a  kind  which  in  law 
might  be  a  good  and  valuable  consideration  for 
any  other  sort  of  agreement  not  under  seal.  My 
conclusion  is,  that  the  order  appealed  from  should 
be  afiBrmed,  and  the  appeal  dismissed  with  costs, 
and  I  so  move  your  Lordships. 

Lord  Blackbubx. — My  Lords :  The  first  ques- 
tion raised  is  as  to  what  was  the  true  construction 
of  the  memorandum  of  agreement  made  on 
the  21st  Dec.  1876.  What  was  it  that  the  parties 
by  that  writing  agreed  to  ?  The  appellant  con- 
tends that  they  meant  that,  on  payment  down  of 
5002.,  and  payment  within  a  month  after  Ist  July 
and  Ist  Jan.  in  each  ensuing  year  of  1501.  until 
the  sum  of  20901. 19».  was  paid,  the  judgment  for 
that  sum  and  interest  should  be  satisfieid ;  for  an 
agreement  to  take  no  proceedings  on  the  judg- 
ment is  equivalent  to  treating  it  as  satisfieid. 
This  construction  of  the  memorandum  requires 
that  after  the  tenth  payment  of  1501.  there  should 
be  a  further  payment  of  90^  19*.  made  within 
the  next  six  months.  This  is  the  construction 
which  aU  the  courts  below  have  put  upon  the 
memorandum.  The  respondent  contends  that  the 
true  construction  is,  that  time  was  to  be  given  on 


those  conditions  for  the  five  years,  the  judgment 
being,  in  default  of  any  one  payment,  enforceable 
for  whatever  was  still  unpaid  with  interest  from 
the  date  the  judgment  was  signed,  but  that  the 
interest  was  not  intended  to  be  rorgiven  at  all.    If 
this  is  the  true  construction  of  the  agreement,  the 
judgment  appealed  against  is  right  and  should  be 
a£Srmed,  whether  the  reason  on  which  the  Court 
of  Appeal  founded  its  judgment  was  right  or  not. 
I  am  of  opinion,  however,  that  the  courts  below, 
who  on  this  point  were  unanimous,  put  the  true 
construction  on    the  memorandum.    I    do   not 
think  the  question  £ree  from  diflSculty.    It  would 
have  been  easy  to  have  expressed  in  unmistak- 
able words  that,  on  payment  down  of  5001.,  and 
punctual  payment  at  the  rate  of  300/.  a  year  till 
20902. 19<.  was  paid,  the  judgment  should  not  be 
enforced    either    for   principal    or    interest;  or 
language  might  have  been  used  which  should 
equally  clearly  have  expremed  that,  though  time 
was  to  be  given,  interest  was  to  be  paid  in  addition 
to  the  instalments.    The  words  actually  used  are 
such  that  I  think  it  is  quite  possible  that  the  two 
parties  put  a  different  construction  on  them  at 
the  time ;  but  I  think  the  wcnrds  "  till  the  said 
sum  of  20901. 19<.  shall  have  been  fully  paid  and 
satisfied  "  cannot  be  construed  as  meaning  "till  that 
sum,  with  interest  from  the  day  judgment  was 
signed,  shall  have  been  fully  paid  and  satisfied:" 
nor  can  the  promise  "  not  to  take  any  proceedings 
whatever  on  the  judgment "  be  cut  down  to  mean- 
ing any  proceedings  except  those  neceeaaiy  to 
enforce  payment  of  interest.    I  think,  therefore, 
that  it  IS  necessary  to  consider  the  ground  on 
which  the  Court  of  Appeal  based  their  judgment, 
and  to  say  whether  the  agreement  can  be  enforced. 
I  construe  it  as  accepting  and  taking  500L  is 
satisfaction  of  the  whole  2090L  19a.,  subject  to  the 
condition  that,  unless  the  balance  of  the  principal 
debt  was  paid  by  the  instalments,  the  whole  might 
be  enforced  with  interest.    If  instead  of  500(710 
money  it  had  been  a  horse  valued  at  500/.,  or  a 
promissory  note  for  500?.,  the  authorities  are  that 
it  would  nave  been  a  good  satisfaction,  but  it  is 
said  to  be  otherwise  as  it  was  money.    This  is  a 
question,  I  think,  of  difiBcnlty.    Lonl  Coke  says 
(Co.  Litt.  212  b):  "Whwe  the  eendition  is  for 
payment  of  20/.,  the  obligor  or  feoffor  cannot  at 
the  time  appointed  pay  a  lesser  sum  in  satisfac- 
tion of  the  whole,  oecause  it  is  apparent  that  a 
lesser  sum  of  money  cannot  be  a  satisfiMstion  of  a 
greater.    .    .    If  the    obligor  or  feoffor  pay  a 
lesser  sum,  either  before  toe  day  or  at  another 
place  than  is  limited  by  the  conditions,  and  the 
obligee  or  feoffee  receiveth  it,  this  is  a  good  satis- 
faction."   For  this  he  cites  PinneT*  eate  (ubi  tup.). 
That  was  an  action  on  a  bond  for  16/.,  conditional 
for  the  payment  of  8/.  10«.  on  the  11th  Nov.  1600. 
Flea,  that  defendant,  at  plaintiffs  request,  before 
the  said  day,  to  wit,  on  the  1st  Oct.,  paid  to  the 
plaintiff  5/.  2<.  2d.,  which  the  plaintiff  accented  in 
lull  satisfaction  of  the  81.  10a.    The  plaintiff  had 
jndement    for    the  insufiBcieut    pleading.    Bat 
though  this  was  so.  Lord  Coke  reports  that  it 
was  resolved  by  the  whole  Court  of  Common  Pleas, 
"that  payment  of  a  lesser  sum  on  the  day  in 
satisfaction  of  a  greater  cannot  be  any  satisfaction 
for  the  whole,  because  it  appears  to  the  judges 
that  by  no  possibility  a  lesser  sum  can  be  a  satis- 
faction to  the  plaintiff  for  a  greater  sum ;  but 
the  gift  of  a  horse,  a  hawk,  or  a  robe,  Ac,  in 
satis&tction  is  good,  for  it  shall  be  intended  that 
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a  horse,  hawk,  or  robe  might  be  more  beneficial 
to  the  plaintiff  than  the  money  in  respect,  of  some 
circumstance,  or  otherwise   the  plamtiff    would 
not  hare  accepted  of  it  in  satisfaction.    But  when 
the  whole  sum  is    due,  bj  no  intendment    the 
acceptance  of  parcel  can  be  a  satisfaction  to  the 
plaintiff ;  but  in  the  case  at  bar  it  was  resolved 
that  the  payment  and  acceptance  of  parcel  before 
the  day  in  satisfaction  of  the  whole  would  be  a 
good  satisfaction  in   regard  of  circumstance  of 
time;  for  peradventnre  parcel   of  it  before  the 
day  would  be  more  beneficial  to  him  than  the 
whole  at  the  day,  and  the  value  of  the  satisfaction 
is  not  material;  so  if  I  am  bound  in  201.  to  pay 
you  lOJ.  at  Westminster,  and  you  request  me  to 
pay  52.  at  the  day  at  York,  and  you  wi)l  accept  it 
m  full  satis&ction  for  the  whole  101.,  it  is  a  good 
satisfaction  for  the  whole,  for  the  expenses  to  pay 
it  at  York  is  sufficient  satisfaction.      There  are 
two  things  here  resolved.    Pirstj^that  where  a 
matter  paid  and  accepted  in  satisraction  of  a  debt 
certain  might  by  any  possibility  be  more  bene- 
ficial to  the  creditor  than  his  debt,  the  court  will 
not  inquire  into  the  adequacy  of  the  consideration. 
If  the  creditor,  without  any  fraud,  accepted  it  in 
satisfaction  when  it  was  <iot  a  sufficient  satis- 
faction, it  was  his  own  fault ;    and  that  payment 
before  the  day  might  be  more  beneficial,  and  con- 
sequently that  the  plea  was  in  substance  good; 
and  this  must  have  been  decided  in  the  case. 
There  is   a  second  point  stated    to  have    been 
resolved,  namely,  "  that  payment  of  a  lesser  sum 
on  the  day  cannot  be  any  satisfaction  of    the 
whole,  because  it  appears  to  the  judges  that  by  no 
possibility  a  lesser  sum  can  be  a  satisfaction  to 
the  plaintiff  for  a  greater  sum."    This  was  cer- 
tainly not  necessary  for  the  decision  of  the  case ; 
but,  though  the  resolution  of  the  Court  of  Common 
Pleas  waa  only  a  dictum,  it  seems  to  me  clear 
that  Lord  Coke  deliberately  adopted  the  dictum, 
and  the  g^reat  weight  of  his  authority  makes  it 
necessary  to  be  cautious  before  saying  that  what 
he  deliberately  adopted  as  law  was  a  mistake,  and 
though  I  cannot  find  that  in  anv  subsequent  case 
this  dictum  has  been  made  the  ground  of  the 
decision,  except  in  Filch  v.  Rutton  (5  East,  230), 
as  to  which  I  shall  make  some  remarks  later,  and 
in  Doion  v.  Hatcher  (10  A.  &  £.  121),  as  to  which 
Parke,  B.,  in  Cooper  v.  Parker  (16  C.  B.  828)  said, 
"  Whenever  the  (}uestion  may  arise  m  to  whether 
Down  V.  Hatcher  is  good  law,  I  should  have  a  great 
deal  to  say  against  it,"  yet  there  certainlv  are 
cases  in  which  great  judges  have  treated   the 
dictum    in    Pinnel'g    cate    as     good    law.    For 
instance,  in  Sibree  v.  Tripp  (utt  sup.),  Parke,  B. 
says :  "  It  is  clear  that  if  the  claim  be  a  Iiqnida^«d 
and  ascertained  sum,  payment  of  part  cannot  be 
satisfaction  of  the  whole,  although  it  maj,  under 
oertain  circumstances,  be  evidence  of  a  gift  of  the 
remainder."    And  Alderson,  B.  in  the  same  case 
says :  "  It  is  undonbtediv  true  that  payment  of  a 
portion  of  a  liquidated    demand,   in    the    same 
manner  as  the  whole  liquidated  demand  which 
pu^tto  be  paid,  is  payment  only  in  part,  because 
it  is  not  one  bargain  but  two,  viz.,  payment  of 
part,  and  an  a^eement  without  consideration  to 
give  up  the  residue.    The  courts  might  very  well 
have  held  the  contrary,  and  have  left  the  matter 
to  the  agreement  of  the  parties,  but  undoubtedly 
the  law  IS  so  settled."    After  such  strong  exjires- 
sions  of  opinion,  I  doubt  much  whether  any  jnd^ 
sitting  in  a  court  of  first  instance  would  be  justi- 


fied in  treating  the  question  as  open.  Bat,  as  this 
has  very  seldom,  if  at  all,  been  the  ^ound  of  the 
decision,  even  in  a  court  of  first  instance,  and 
certainly  never  been  the  ground  of  a  decision 
in  the  Court  of  Exchequer  Chamber,  still  less 
in  this  House,  I  did  think  it  open  to  your  Lord- 
ships' House  to  reconsider  this  question.  And, 
notwithstanding  the  very  high  authority  of  Lord 
Coke,  I  think  it  is  not  the  fact  that  to  accept 

Srompt  payment  of  a  part  only  of  a  liquidated 
emand  can  never  be  more  beneficial   than  to 
insist  on  payment  of  the  whole.    And  if  it  be  not 
the  fact,  it  cannot  be  apparent  to  the  judges.    I 
will  first  examine  the  authorities.    If  a  defendant 
pleaded  the  general  issue  tbb  plaintiff  could  join 
issue  at  once,  and,  if  the  case  was  not  defended, 
get  his  verdict  at  the  next  assises ;  but  by  plead- 
ing a  special  plea  the  plaintiff  was  obliged  to 
reply,  and  the  defendant  often  caused  the  plain- 
tiff, merely  by  the  delay  occasioned  by  replying,  to 
lose  an  assize.    If  the  replication  was  one  to  which 
he  could  demur  he  made  this  sure.    Strangely 
enough  it  seems  long  to  have  been  thought  tnat, 
if  the  defendant  kept  within  reasonable  bounds, 
neither  he  nor  his  lawyers  were  to  blame  in  getting 
time  in  this  way,  by  a  sham  plea  that  a  chattel 
was  given  and  accepted  in  satis&ction  of  the  debt. 
The  recognised  forms  were  giving  and  accepting 
in  satisf^tion  a  beaver  hat   (Young  v.  Sfidd,  5 
Mod.  86)  or  a  pipe  of  wine.     AH  this  is  now  anti- 
quated.    But  white  it  continued  to  be  the  practice, 
pleas  founded  on  the  first  part  of  the  resolution  in 
PinnePa  ea««  were  very  common,  and  that  law 
was  perfectly  trite.      No  one    supposed   for  a 
moment  that  a  beaver  hat  was  really  given  and 
accepted,  but  eveiyone  knew  that   tne  law  was 
that  if  it  was  really  given  and  accepted  it  was  a 
good  satisfaction.    But  special  pleas  founded  on 
the  other  resolution  in  Pinnel't  cate,  on  what  I 
have  ventured  to  call  the  dictum,  were  certainly 
not  common.    I  doubt  whether  a  real  defence  of 
this  sort  was  ever  specially  pleaded.    When  there 
really  was  a  question  as  to  whether  a  debt  was 
satisfied  by  payment  of  a  smaller  sum  the  defen- 
dant pleaded  the  general  issue,  and  if  it  was 
provea  to  the  satisfaction  of  the  jury  that  a 
smaller  sum  had  been  paid  and  accepted  in  satis- 
faction of  a  greater,  if  objection  was  raised  the 
jury  might  perhaps,  as  su«^ted  by  Holroyd,  J. 
in  Thomas  v.  HeatJiom  (2  B.  <fe  C.  482),  find  that 
the  circumstances  were  such  that  the  leg^l  effect 
was  to  be  as  if  the  whole  was  paid  down,  and  a 
portion  thrown  back  as  a  gods-penny.      This, 
nowever,  seems  to  me  to  be  an  unsatisfactory  and 
artificial  way  of  avoiding  the  effect  of  the  dictum, 
and  it  coula  not  be  applied  to  such  an  agreement 
as  that  now  before  this  House.     For  whatever 
reason  it  was,  I  know  of  no  case  in  which  the 
question  was  raised  whether    a  payment   of  a 
lesser  sura  could  be  satisfaction  of  a  liquidated 
demand  from  PinneVs  case  down  to  Cumber  v. 
Wane  (uhi  sup.)  in  5  Geo.  1,  a  period  of  115  years. 
In  Adams  v.  Tapling  (4  Mod.  88),  where  the  plea 
was  bad  for  many  other  reasons,  it  is  reported  to 
have  been  said  by  the  court  that,  "  in  covenant, 
where  the  damages  are  uncertain,  and  to  be  re- 
covered, as  in  this  case,  a  lesser  thing  may  be 
done  in  satisfaction,  and  there  accord  and  satis- 
faction is  a  good  plea."    No  doubt  this  is  one  of 
the  cases  which  Parke,  B.  would  have  cited  in 
support  of  his  opinion  that  Down  v.  Hatcher  (ubi 
sup)  was  not  good  law.    The  court  are  said  to 
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bare  gone  an  to  recognise  the  dictum  in  Pinnel'$ 
case  (ubi  mp.),  or  at  least  not  to  dissent  from  it, 
bat  it  was  not  the  ground  of  their  decision.    In 
every  other  reported  ease  which  I  have  seen  the 
question  arose  on  a  demurrer  to  a  replication  to 
what  was  obviously  a  sham   or    dilatory  plea. 
Some  doubt  has  been  made  as  to  what  the  plead- 
ings in  Cumber  v,  Watie  («M  nip.)  really  were.    I 
have  obtained  the  record.    The  plea  is,  that  after 
the  promises  aforesaid,  and  before  the  issuing  of 
the  writ,  it  was  agreed  between  the  said  George 
and  Edward  Cumber  that  he,  the  said  George, 
"daret  eidem  £dwardo  Cumber  quandm  notam  in 
script  vocatam  '  a  promissory  note'  manu  propria 
ipsius    Georgii    subscript    pr.    solucdn     eidem 
Edwai'do  Cumber  vel  ordini  quique  librarum," 
fourteen  days  after  date,  in  full  satisfaction'  and 
exoneration  of  the  premises  and  promises,  which 
said  note  in  writing  the  said  George  then  gave  to 
the  said  Edward  Cumber,  and  the  said  Edward 
Cumber  then  and  there  received  from  the  said 
George  the  said  note  in  full  satisfaction  and  dis- 
charge of  the  premises  and  promises.    The  repli- 
cation is,  that  "  the  said  George  did  not  give  to 
him  Edward  any  note  in  writing  called  a  promis- 
sory note  with  the  hand  of  him  George  subscribed 
for  the  payment  to  him  Edward  or  his  order  of  bl. 
fourteen  days  after  date  in  full  satisfaction  and 
discharge  of  the  premises  and  promises."      To 
this  there  is  a  demurrer  and  judgment  in  the 
Common  Pleas  for  the  plaintiff  "  that  the  replica- 
tion was  good  in  law."       The    reporter,  oddly 
enongh,says  that  there  was  "an  immaterial  repli- 
cation."   The  effect  of  the  replication  is  to  put  in 
issue  the  substance  of  the  defence,  namely  the 
giving  in  satisfaction   {Young  v.  Budd,  ubi  itip.), 
and  certainly  that  was  not  immaterial.    But  for 
some  reason,  I  do  not  stop  to  inquire  what,  Pratt, 
C.J.  prefers  to  base  the  judgment,  affirming  that 
of  the  Common  Pleas,  on  the  supposed  badness  of 
the  plea  rather  than  on  the  sufficiency  of  the  repli- 
cation.   It  is  impossible  to  doubt  that  the  note, 
which  it  is  averred  in  the  plea  was  given  in  satis- 
faction, was  a  negotiable  note ;  and  therefore  this 
case  is  in  direct  conflict  with  Sih-ee  v.  Tripp  (vhi 
sun.).    Two  cases  require   to  be  carefully  con- 
aidered.      The  first  is  HeaiJtcote  v.  Crookahanhs 
(2T.  B.  24).      The  plea  there  pleaded   would,  I 
think,  now  be  held  perfectly  good  (see  Norman  v. 
Thompson,  4  Ex.  755),  but  BuUer,  J.  seems  to  have 
thought  otherwise.   He  says:  "Thirdly  it  was  said 
that  aU  the  creditors  were  bound  by  this  agree- 
ment to  forbear,  but  that  is  not  stated  by  the  plea. 
It  is  only  alleged  that   they  agreed  to  take  a 
certain  proportion,  but  that  is  a  nudum  pactum. 
unless  they  had  afterwards  accepted  it.    In  the 
case  in  which  Cumber  v.  Wane  was  denied  to  be 
law  {Hardcaiile  v.  Emoard,  26  Geo.  3,  B.  B.)  the 
party  actually  accepted.    But,  a.6  the  plaintiff  in 
the  present  case  refused  to  take  less  than  the 
whole  demand,  the  plea  is  clearly  bad."     That 
decision  goes  entirely  on  the  ground  that  accord 
without  satisfaction  is  not  a  good  plea.    I  do  not 
think  it  can  lie  fairly  said  that  Buller,  J.  meant,  by 
saying  "  that  is  a  nudum  pa^um  unless  they  had 
afterwards  accepted  it,"  to  express  an  opinion 
that  if  the  dividend  had  been  accepted  it  would 
have  been  a  good  satisfaction.     But  he  certainly 
expressed  no  opinion  the  other  way.    In  Fitch  v. 
Sutton  {ubi  tup.)  not  only  did  the  plaintiff  not 
accept  the  paymr  nt  of  the  dividend  in  satisfaction, 
bnt  refoscd  to  accent  it  at  all  unless  the  defendant 


promised  to  pay  him  the  balance  when  of  ability, 
and  the  defendant  assented,  and  made  the  promise 
required;  so  that  bnt  for  the  fact  that  other  credi- 
tors were  parties  to  the  composition  there  could 
have  been  no  defence.  There  was  no  point  of 
pleading  in  that  case,  the  whole  being  open  under 
the  general  issue.  And  in  Steinman  v.  Magnus 
(11  East,  390)  it  was  pretty  well  admitted  by  lord 
EUenborough,  C.J.  tnat  the  decision  in  Fitch  v. 
Sutton  would  have  been  the  other  way  if  they  had 
understood  the  evidence  as  the  reporter  did.  But 
thongh  this  misapprehension  of  the  judges  as  to 
the  facts,  and  the  absence  of  any  acceptance  of 
the  dividend,  greatly  weaken  the  weight  of'  Fitch 
V.  Sutton,  still  it  remains  that  Lord  EUenborough, 
a  very  great  judge  indeed,  did,  however  hasty  or 
unnecessary  it  may  have  been  to  express  such  an 
opinion,  say :  "  It  is  impossible  to  contend  that 
acceptance  of  172.  10«.  is  an  extinguishment  of 
a  debt  of  502.  There  must  be  some  consideration 
for  the  relinquishment  of  the  residue ;  something 
collateral  to  show  a  nossibility  of  benefit  to  tho 
party  relinquishing  nig  further  claim,  otherwiso 
the  agreement  is  nudum  pactum.  But  the  mero 
promise  to  pay  the  rest  when  of  ability  put  the 
plaintiff  in  no  better  condition  than  he  wasbefore. 
It  'Was  expressly  determined  in  Cumber  v.  ITas^ 
that  acceptance  of  a  security  for  a  lesser  sum  can- 
not be  pleaded  in  satisfaction  of  a  similar  security 
for  a  greater ;  and  though  that  case  was  said  i^ 
me  in  argument  in  Seathcote  v.  Crookshavks  {ubi 
sup.)  to  have  been  denied  to  be  law,  and  in  confir- 
mation of  that  Buller,  J.  afterwards  referred  to  a 
case  stated  to  be  Hardcastle  v.  Howard  (H.  26 
Geo.  3),  yet  I  cannot  find  any  case  of  that  sort, 
and  none  has  been  now  referred  to ;  on  the  con- 
trary, the  decision  in  Cumber  v.  Wane  is  directly 
supported  by  the  authority  of  Pinnel's  east, 
which  never  appears  to  have  been  questioned." 
I  must  observe  that,  whether  Cumber  v.  Wan* 
was  or  was  not  denied  to  be  law  in  Sardeaaile  t. 
Howard,  it  certainly  was  denied  to  be  law  in 
Sibi-ee  v.  Triyp  {ubi  sup,);  and  that  though  it  is 
quite  true  that  FinneVs  ea»e,  as  far  as  regaida 
the  point  actually  raised  in  the  case,  has  not  only 
never  been  questioned,  bnt  often  assented  to^  I 
am  not  aware  that  in  any  case  before  Fitch  t. 
Sutton  {ubi  sup.),  unless  it  be  Cumber  v.  Wane, 
has  that  part  of  it  which  I  ventne  to  call  the 
dictum  ever  been  acted  upon ;  and,  as  I  have 
pointed  out,  had  it  not  been  for  the  compoeitimk 
with  other  c  reditors,  there  could  have  been  no 
defence  in  Fitch  v.  SuHcni,  whether  the  dictum  ia 
Pinnel's  case  was  right  or  wrong.  Still  this  is 
an  authority,  and  I  have  no  doubt  that  it  'was  on 
the  ground  of  this  authority,  and  the  adhesion  of 
Bayloy,  J.  to  it  in  Thomas  v.  Heaihom  {ubi  mip.), 
that  Parke  and  Alderson,  BB.  expressed  them- 
selves as  they  did  in  the  passages  which  I  hafv- 
cited  from  Sibree  v.  Tripp.  And  I  think  that 
their  expressions  justify  Mr.  J.  W.  Smith  in  lay- 
ing it  down,  as  he  does  in  his  note  to  Gvm&er  t. 
Wan^  (1  Sm.  L.  C),  that  "  a  liouidated  and  on- 
disputed  money  demand,  of  wnich  the  day  of 
payment  is  passed,  not  founded  upon  a  bill  of 
exchange  or  promissory  note,  cannot,  even  witb 
the  consent  of  the  creditor,  be  discharged  by  mere- 
payment  by  the  debtor  of  a  smaller  amount  in 
money  in  the  same  manner  as  he  was  bound  to 
pay  the  whole."  I  am  inclined  to  think  that  this 
was  settled  in  a  court  of  the  first  instance.  I 
think,  however,  that  it  was  originally  a  mistake. 
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"Whaik  principally  weighs  with  me  in  thinking  that 
Lord  Coke  inade  a  mistake  of  tact  is  my  convic- 
tion that  all  men  of  business,  whether  merchants 
or  tradesmen,  do  every  d«y  recognise  and  act  on 
the  ground  that  prompt  payment  of  a  part  of 
their  demand  nkay  be  more  beneficial  to  them  than 
it  would  be  to  insist  on  their  rights  and  enforce 
payment  of  the  whole.  Even  where  the  debtor  is 
perfectly  solvent,  and  sure  to  pay  at  last,  this 
often  is  so.  Where  the  credit  of  the  debtor  is 
doubtful  it  must  be  more  ao.  I  had  persuaded 
myself  that  there  was  no  such  long-continued 
action  on  this  dictum  as  to  render  it  improper  in 
this  House  to  reconsider  the  question.  I  had 
written  my  reasons  for  so  thinking;  but,  as  they 
were  not  satisfactory  to  the  other  noble  and 
learned  Lords  who  heard  4ihe  case,  I  do  not  now 
repeat  them  nor  persist  ia  them.  I  assent  to  the 
judgment  proposed,  though  it  is  not  that  which  I 
lad  originally  thought  proper. 

Lord  "Watson. — ^My  Lords :  I  am  of  opinion 
that  the  judgment  of  the  Court  of  Appeal  ought 
to  be  affirmed.  I  regret  that  I  have  uecn  unable 
to  adopt  that  construction  of  the  memorandum  of 
Agreement  which  has  commended  itself  to  your 
Lordships  as  well  as  to  the  judges  of  the  Court  of 
Appeal.  _  It  appears  to  me  that  the  respondent 
did  not  intend  to  pass,  and  did  not  pass,  from  her 
legal  claim  for  interest  on  the  judgment  debt  due 
to  her  from  the  appellant.  She  undertakes  not  to 
take  proceedings  on  the  judgment  provided  the 
Stipulated  term^  instalments  are  regularly  paid, 
**  until  the  whole  of  the  said  sum  of  20902. 19*. 
shall  have  been  fully  paid  and  satisfied."  But 
these  words,  "  the  said  sum,"  ought,  in  my  opinion, 
to  be  construed  as  referriug  to  the  sum  of  2090!. 
19«.  {>reviously  described  as  being  contained 
in  a  judgment  of  Her  Majesty's  High  Court  of 
Justice,  and  therefore  bearing  interest  ex  lege. 
The  whole  context  of  the  memorandum  appears 
to  me  to  be  consistent  with  this  view,  and  to  point 
strongly  to  the  inference  that  thci-e  was  no  agree- 
ment, or  even  proposal,  that  the  respondent  should 
make  any  abatement  of  her  l^pu  claims,  or  do 
more  than  give  her  debtor  time,  on  the  conditions 
expressed,  "  to  pay  such  judgment."  I  must 
«8sume,  however,  that  I  have  wrongly  construed 
the  memorandum  of  agreement,  and  that  its  lan- 
guage imports  that  the  respondent  was  to  abstain 
from  taking  proceedings  on  the  judgment  if  and 
when  instalments  to  the  amount  of  2090Z.  19«. 
had  been  duly  and  regularly  paid.  Upon  that 
assumption  I  am  still  of  opinion  that  the  respon- 
dent ought  to  prevail,  on  the  simple  ground  that 
on  that  view  of  the  memorandum  her  agreement 
to  abate  part  of  her  claim  was  nudum  pactum,  for 
which  the  appellant  gave  no  legal  consideration, 
I  do  not  think  it  necessary  to  consider  whether  it 
would  still  be  open  to  this  House,  if  so  advised,  to 
overrule  the  doctrine  of  Cumber  y.  Wane  (uhi  tup.) 
and  Tiniid's  ccue  (,uhi  auj).),  because  I  am  not 
prepared  to  disturb  that  doctrine.  Nor  do  I  think 
It  necessary  to  occupy  the  time  of  the  House  with 
a  detailed  explanation  of  the  considerations  which 
have_  led  mo  to  that  result,  seeing  that  I  concur  in 
the  judgment  of  the  Lord  Chancellor,  and  also 
in  the  opinion  about  to  Ije  delivered  by  Lord 
Fits^rald,  which  I  have  had  the  advantage  of 
reading. 

Lord  FiiT.GBKALD.'— My  Lords:  The  first 
•question  is  as  to  the  true  construction  of  the 


memorandum  of  agreement  of  the  2l8t  Dec  1876, 
and  I  express  my  opinion  upon  it  with  the 
greatest  diffidence.  My  excuse  for  expressing  my 
opinion  upon  it  is,  that  I  feel  rather  strongly  on 
the  point.  The  memorandum  is,  it  may  be 
observed,  unilateral,  for  Dr.  Foakes  by  it  assumes 
no  obligation.  The  first  recital  is  that  Mrs. 
Beer  had  obtained  a  judgment  against  Dr.  Foakes 
for  a  sum  of  20902. 19f.  The  judgment  would  not 
at  common  law  per  Me  entitle  the  plaiutifC  to 
interest,  but  the  statute  1  &  2  Yict  c  110,  s.  17, 
provides,  "  That  every  judgment  debt  shall  carry 
interest  at  4  per  cent,  from  the  time  of  entering 
up  until  the  same  shall  be  satisfied,  and  sucu 
interest  may  be  levied  under  a  writ  of  execution 
on  such  judgment."  This  right  to  interest  is 
different  from  interest  arising  on  contract,  or 
which  a  jury  may  give  as  damages,  or  may  with- 
hold. It  is  a  clear  statutory  right,  arising  im- 
mediate!y  on  entering  up  the  jud^ent,  and  con- 
tinuing until  the  judgment  debt  is  fully  paid. 
The  position  of  the  parties  at  the  date  of  the 
agreement  then  was,  that  Dr.  Foakes  owed  Mrs. 
Beer  the  principal  sum  of  20902. 19«.  recovered  by 
a  judgment  which  carried  interest  at  4  per  cent., 
arising  de  die  in  diem  as  a  statutory  right,  and 
then — that  is,  at  the  time  of  the  agreement — 
amounting  to  1132. 16*.  2d.  The  agreement  then 
contains  this  recital :  "  And  whereas  the  said 
J.  W.  Foakes  has  requested  the  said  Jttlia  Beer  to 
give  him  time  in  which  to  pay  such  judgment, 
which  she  has  agreed  to  do  on  the  following  con- 
ditions." He  does  not  ask  for  any  remission  of 
any  portion  of  hifa  oblig:;tion,  he  solicits  only  time 
for  payment,  and  she  agrees  to  give  him  that 
time  and  no  more.  It  seems  to  me  clear  and  free 
from  doubt  that  "  such  judgment "  in  this  recital 
would,  if  there  was  no  more  to  guide  os,  mean 
the  judgment  debt  with  its  statutable  interest  at 
4  per  cent.  The  language  of  the  recital  and  of 
the  whole  agreement  seems  to  be  tlukt  of  Mr. 
Smith,  the  defendant's  solicitor,  as  we  find  in 
Mackreth's  evidence  this  statement:  "The 
agreement  was  prepared  by  Smith  and  sent  to 
me,  and  I  approved  of  it  on  behalf  of  Mrs.  Beer." 
Returning  to  the  language  of  the  agreement,  it 
is  rMuarkable  that  Dr.  Foakes  undertakes  by  it 
no  obligation  whatever;  he  does  not  bind 
himself  to  pay  any  instalment  to  her  or  to  her 
"nominee,"  and  it  was  not  necessary  that  he 
should,  for  I  can  entertain  no  doubt  that,  if  what 
is  called  the  "condition"  for  payment  of  thn 
instalments  had  not  been  fulfilled,  then  Mrs. 
Beer  could  have  enforced  the  whole  residue  of 
her  demand  for  principal  and  the  interest  which 
had  accrued,  by  execution  on  the  judgment.  Dr. 
Foakes  enters  into  no  obligation  to  pay  to  her 
"  nominee,"  and  this  seems  to  displace  in  fact  the 
foundstion  of  the  judgment  of  the  Divisional 
Court,  where  Williams,  J.  said :  "  The  doctrine  is 
that  an  agreement  to  pay  a  less  sum  in  satis- 
faction of  a  debt  is  without  consideration.  The 
English  law  forbids  such  an  agreement.  That  is 
the  law  in  its  naked  simplicity.  But  I  think  a 
very  little  departure  from  the  mere  agreement  to 
pay  a  less  sum  will  make  the  agreement  good.  If 
the  creditor  says,  '  You  owe  me  a  large  hum  of 
money,  I  am  willing  to  accede  to  your  request  for 
time,  but  you  must  enter  into  an  agreement  in 
writing,  at  your  expense,'  as  it  would  be, '  and 
you  slrall  pay  the  money  to  me  or  to  any  person  I 
may  name,  at  my  olectiod,'  tlutt^is  ^ough  I 
Digitized  by  VjOC 
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think  to  make  this  agreement  not  a  nudum 
pactum."  There  is  no  sneh  thing  in  the  as^ree- 
ment  here.  And  Mathew,  J.  adds :  "  It  is 
noticeable  that  the  agreement  is  framed  so  that  it 
casts  an  obligation  which  would  not  otherwise 
have  existed.  The  agreement  to  pay  the 
creditor's  nominee  renders  it  a  document  avail- 
able as  a  security."  It  would  seem,  to  me  at 
least,  that  the  terms  of  the  agreement  had  never 
been  properly  conveyed  to  the  minds  of  tho 
judges,  for  in  fact  Dr.  Foakes  assumed  no  g^reater 
obligation  than  the  law  imposed  on  him  in 
respect  of  the  judgment.  The  expressed  con- 
dition is  the  paym<>nt  to  Mrs.  Beer  '"  of  the  sum 
of  5001.  in  part  satis&ction  of  the  said  judgment 
debt  of  2090i.  19*. ;"  and  again  I  should  repeat 
here  that  the  last  words  would  mean  the  debt  and 
the  right  to  interest  which  it  carried,  if  there  is 
nothii^  subsequent  to  impose  s  different  mean- 
ins.  The  term  "  satisfaction  "  is  specially  appli- 
cable to  a  judgment.  Yon  could  not  in  former 
times  simply  idead  pajrment  to  a  scire  facia*  on  a 
judgrnent ;  tne  plea  should  show  satisfaction. 
The  judgment  would  not  be  satisfied  on  the  pay- 
ment of  the  20901.  19».,  but  only  on  payment  of 
that  sum  and  the  interest.  The  agreement  then 
provides  as  a  condition  for  the  payment  of  the 
instalments  of  150^.  "  nntil  the  whole  of  the 
said  sum  of  20902. 19«.  shall  have  been  fully  paid 
and  satisfied."  The  whole  difiiculty  arises  on 
this  passage.  It  in  place  of  using  the  word 
"  sum  "  it  had  used  "  judgment "  or  "  judgment 
debt,"  in  my  opinion  there  could  have  been  but 
one  construction,  namely,  that  "judgment"  or 
"jndgment  debt"  meant  the  principal  sum  of 
2090i.  19».,  with  interest  at  4  per  cent.  Now, 
having  reg^d  to  what  the  parties  were  at,  why 
sbonld  we  not  read  "the  said  sum  of  20901.  19a." 
by  the  light  of  the  antecedent  parts  of  the  same 
agreement  as  meaning  "  the  said  judgment  for 
2090L  19s.,"  and  thus  do  full  and  complete 
justice,  and  not  deprive  Mrs.  Beer  of  about  3502. 
as  justly  due  to  her  as  the  2090/.  19«.,  and  which 
it  is  to  me  manifest  she  never  intended,  and  was 
never  asked,  to  relinquish  P  There  is  a  special 
recital  indicating  what  the  parties  intended, 
namely, "  time  on  certain  conditions,"  bnt  without 
a  word  as  to  relinquishing  any  part  of  the  phun- 
tiff's  demand,  and  if  the  subsequept  words  are 
more  general,  we  shall  limit  and  qualify  them  by 
the  special  language  of  the  recital.  .  Dr.  Foakes 
did  not  ask  for  any  remission ;  he  asked  for  time, 
and  for  time  alone,  and  we  ought  to  assume  that, 
when  his  solicitor  prepared  and  furnished  the 
memorandum  of  agreement,  he  did  not  intend  by 
its  language  that  any  part  of  Mrs.  Beer's  demand 
was  to  be  released.  Mackreth  says  that  in  the 
coarse  of  n^otiations  "  interest  was  never  men- 
tioned at  all  in  reference  to  that  agreement."  She 
adopted  the  language  of  the  memorandum,  and  it 
became  hers,  but  was  it  such  as  to  lead  Dr.  Foakes 
to  understand  that  Mrs.  Beer  agreed,  on  perform- 
ance of  the  condition,  to  give  up  her  claim  to 
interest  P  I  think  we  onght  not  to  adopt  such  a 
oonclnsion.  There  are  man^  authorities  for  the 
proposition  that  you  may  limit  the  general  words 
of  release  by  the  antecedent  recitals,  so  as  to 
effectuate  that  alone  which  was  within  the  inten- 
tion of  the  parties.  I  might  refer  to  a  number  of 
cases ;  for  example,  Thorpe  v.  Thorpe  (1  Ld.  Baym. 
235),  where  it  was  said,  "  where  there  are  general 
words  only  in  a  release  they  shall  be  taken  most 


strongly  against  the  releasor,  bat  where  there  is 
a  particular  recital  and  general  words  follow, 
there  the  general  words  shall  be  qualified  by  the 
special  words."  Applying  that  rule  to  the  present 
case,  yon  may  limit  the  general  words  at  the 
conclusion  of  the  memorandum  to  the  giving  dl 
time  alone ;  that  is  to  say,  if  "  judgment  debt  of 
20902.  19«."  means  the  sum  of  20901.  19«.  and 
nothing  more,  then  that  Mrs.  Beer  agrees  t«  give 
time  for  the  payment  of  the  principal  AskA,  of 
20902.  19*.  by  the  instalments  and  at  the  time 
indicated,  and  that  pending  that  arrangement 
she  would  "  not  take  any  proceeding  whatever 
on  the  said  judgment."  This  would  eive  effect  to 
every  word  and  leave  the  interest  nntoacfaed, 
which,  if  the  principal  is  to  be  paid  by  instalmenta, 
coald  not  well  be  ascertained  until  the  time  had 
been  reached  for  the  payment  of  the  last  instid- 
ment.  There  is  nothing  in  the  memorandiim,  it 
should  be  observed,  to  prevent  Dr.  FotdECs  from 
coming  in  at  any  time  and  discharging  the  whole 
principal  before  the  instalments  hSc&tae  payable. 
Upon  the  construction  of  the  memorandnm  I  am 
of  opinion  that  the  judgment  of  the  Court  of 
Appeal  should  be  affirmed.  The  second  qnestioo 
now  presents  itself,  bat  with  my  views  on  the 
first  it  is  not  actually  necessary  for  me  to  express 
any  opinion  upon  it,  but  it  seems  more  satisfactory 
that  I  should  do  so.  Assuming  that  I  have  &llen 
into  error  in  interpreting  the  agreement,  and  that 
it  is  to  be  read  that  if  Dr.  Foakes  should  pay  the 
a:tnal  sum  of  20901. 198.  by  instalmnits  according 
to  the  condition  she  would  relinquish  her  statnt- 
able  debt  for  interest  and  not  issue  execution  on 
the  judgment  to  recover  it,  is  such  an  agreement 
nudum  paclv,m,  and  incapable,  therefore,  of  being 
enforced  P  I  have  listened  with  much  interest  to 
the  judgment  of  Lord  Blackbnm,  who  has  gone, 
as  usnalto  the  very  foundation,  and  I  regret  that  I 
have  been  unable  to  assist  him  in  overturning  the 
resolution  of  the  Court  of  Common  Pleas '  as 
reported  by  Lord  Coke  in  PinneV*  ea«e  {ubi  tup.), 
or  in  expunging  from  the  books  the  infinitesimal 
remains  of  Cvmher  v.  Wane  (nbi  tup.).  It  seems 
to  me  doubtful  whether  the  question  arises 
which  he  has  presented,  namely,  whether  payment 
of  part  of  a  debt  ascertained  by  indgment  can  be 
a  satisfaction  of  the  whole  P  In  the  case  before  as 
the  whole  of  the  20902. 19s.,  the  principal  of  the 
judgment,  has  been  paid  to  the  last  fartning.  The 
interpretation  pat  by  the  jndg^  of  the  courts 
below,  and  adopted  by  the  Lord  Chancellor 
and  Lord  Blackburn,  on  the  memorandum^  seems 
to  me  to  divide  it,  in  effect,  into  two  stipa- 
lations,  the  first  being  that,  if  Dr.  Foakes  shoold 
pay  down  5002.  and  the  remainder  of  the  actual 
sum  of  20901.  19s.  in  the  manner  prescribed, 
Mrs.  Beer  would  so  accept  it,  and  pending  the 
payments  would  take  no  proceedings  on  the 
judgment;  and  the  second  being  that,  if  the 
20902.  19s.  shonid  be  paid  in  the  manner 
indicated,  she  would  rebnqoish  her  claim  for 
interest,  and  would  not  take  any  proceedings 
whatever  on  the  jud^ent  to  enforce  that 
interest.  The  qaestion  is,  whether  there  is  any 
sufficient  legal  consideration  for  the  relinquish- 
ment of  the  debt  for  interest.  I  am  cleuiy  of 
opinion  that  there  is  not.  Lord  Blackbnm  has 
shewn  us  very  clearly  that  the  resolution  in 
PinneTs  case  was  not  necessary  for  the  decisian 
of  that  case,  and  that  the  principle  on  which  it 
seems  to  rest  does  not  apprar  to  have  beea  made 
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the  fonndittion  of  anj  subseauent  decision  of  the 
Exchequer  Chamber  or  oi  this  House;  and 
farther,  that  some  of  the  distinctions  irhich  hare 
been  engrafted  on  it  make  the  rule  itself  absurd. 
But  it  seems  to  me  that  it  is  not  the'  rule  which 
is  absurd,  but  some  of  those  distinctions, 
emanating  from  the  anxiety  of  judges  to  limit 
the  operation  of  a  rule  which  they  considered 
often  worked  injustice.  That  resolution  in 
Pt'nneZ'*  eeue  has  never  been  overruled ;  for  282 
years  it  seems  to  hare  been  adopted  by  our  judges. 
During  the  whole  of  that  period  it  seems  to  have 
been  understood  and  taken  to  be  part  of  our  law 
that  the  payment  of  part  of  a  debt  then  due  and 
payable  cannot  alone  oe  the  foundation  of  a  parol 
satisfaction  and  discharge  of  the  residue,  as  it 
b.nngs  no  advantage  to  the  creditor,  and  there  is 
no  consideration  moving  from  the  debtor,  who  has 
done  no  more  than  partially  to  perform  his 
obligation.  Though  it  may  not  have  been  made 
the  subject  of  actual  decision,  yet  we  find  that 
every  judg^  in  this  country  who  has  had  occasion 
to  defJ  with  the  proposition  states  the  law  to  be 
so.  And  in  the  sister  country  it  has  always  been 
so  received,  and  in  the  case  of  the  Corporation  of 
Drogheda  v.  Fairtlough  (8  Ir.  C.  L.  Bep.  98) 
Lefroy,  C.J.  thus  expresses  himself,  and  I  may 
gay  that  his  language  is  entitled  to  very  consider- 
able weight.  That  very  learned  judge  thus  states 
the  law :  "  There  is  also  a  failure  of  evidence  of 
the  consideration  for  the  contract  to  remove  the 
role  of  the  common  law  that  payment  of  a  less 
Bum  cannot  be  a  satisfaction  of  a  greater 
liquidated  snm,  unless  there  is  some  further 
aiTvantage  accompanying  the  pavment."  And  in 
another  part  of  nis  judgment  ne  pats  the  pro> 
position  thns :  "  The  payment  merely  of  a  less 
sum,  not  being  in  pursuance  of  any  contract  by 
deed,  cannot  by  the  common  law  be  deemed  to  be 
a  satisfaction  of  a  greater  liquidated  sum,  but  the 
law  will  allow  the  payment  of  a  smaller  sum  to 
be  a  satisfaction  of  a  greater  liquidated  sum  if 
there  be  any  collateral  advantage,  however  small, 
to  the  creditor  attending  the  transaction."  The 
qnestion  did  arise  directly  in  that  case,  but  the 
plea  failed  in  other  points,  and  it  vas  not 
necessary,  therefore,  actually  to  decide  it.  I  refer 
to  it  as  showing  how  a  jai'.ge  of  great  experience 
considered  the  law  to  stand.  I  am  not  aware  of 
any  decision  that  controverts  this  position,  and  the 
text-books  uniformly  present  it  thus :  that  "  the 
payment  of  part  of  a  liquidated  and  ascertained 
snm  is  in  law  no  satisfaction  of  the  whole."    The 

E-oposition  itself  is  but  a  part  of  a  rule  of  oor 
w  which  governs  many  of  the  daily  relations  of 
life,  Nuia  padio  obligationem  non  parii.  And 
again  the  law  says  that  Nttdum  pactum  e*t  uhi 
nuUa  tabett  eauta  prceter  conventionem.  I  should 
hesitate  before  coming  to  a  decision  which  might 
be  a  serious  inroad  on  that  rule,  but  I  concur 
with  my  noble  and  learned  friend  that  it  would 
have  been  wiser  and  better  if  the  resolution  in 
PinnePi  ease  had  never  been  come  to,  and  there 
had  been  no  occasion  for  the  long  list  of  decisions 
supporting  composition  with  a  creditor  on  the 
rather  artificial  consideration  of  the  mutual 
consent  of  other  creditors.  We  find  the  law  to 
have  been  accepted  as  stated  for  a  great  length  of 
time,  and  I  apprehend  that  it  is  not  now  within  our 
province  to  overturn  it.  The  short  question  then 
IS,  in  relation  to  a  judgment  debt  payable  imme- 
diately, and  on  which  the  creditor  is  entitled  to 


have  execution,  is  the  payment  by  the  debtor  of 
a  part  a  sufficient  consideration  to  support  a 
parol  agreement  by  the  judgment  creditor  not  to. 
take  any  proceedings  whatever  on  the  judgment 
for  the  residue?  In  my  opinion  it  is  not ;  and  I 
think,  therefore,  that  the  judgment  of  the  Court 
of  Appeal  should  be  affirmed. 

Order  ajtpealed  from  termed,  and  appeal  di»- 
mt««ea  with  cost*. 

Solicitor  for  the  appellant,  W.  H.  Hwd»on. 

Solicitors     for     the     respondent,     ifackrWh^ 
Bramall,  and  White. 
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May  29  and  30, 1884. 
(Before  Ba.g6ai.lat,  Cottok,  and  Likdlet,  L.JJ.) 

Be  West  Devox  Gkeat  Coksols  Mike,  (a) 
Coit-book  mine — Stannariee  CouH  —  Windtnif-np 
petition— Intpeelion  of  books — 18  ^  19  Viet.  e.  32, 
•.22. 
The  mere  fact  that  a  tviniing-Hp  petition  has  been 
presented  does  not  justify  an  order  for  the  inspec- 
tion of  the  books  of  the  eom.pany,  but,  if  special 
grounds  are  shown,  the  petition  may  be  ordered 
to  stand  over  for  a  petitioning  shareholder  to 
enforce  his  right  to  iv-speetion,  and  the  practice  of 
the  Stannaries  Court  is  the  same  as  t)uU  of  the 
High  Court  of  Justice  in  this  respect. 
The  right  of  inspection  under  sect  22  of  the  Stan- 
naries Act  ispeculiar  to  the  sluireholder,  and  does 
not  extend  to  nis  solicitors  or  agents. 
This  was  an  appeal  from  the  Vice- Warden  of  the 
Stannaries  Court. 

A  petition  was  presented  by  T.  W.  Mulloney, 
one  of  the  shareholders,  for  the  winding-up  of 
the  West  Devon  Great  Consols  Mine,  on  the 
ground  that  the  mine  was  being  worked  at  a  loss, 
and  that  under  all  the  circumstances  it  was  just 
and  equitable  that  it  should  be  wound-up.  The 
mine  was  managed  on  the  cost-book  principle. 

The  petition  wan  opposed  by  the  purser  and. 
several  of  the  shareholders. 

The  petitioner  and  his  solicitor  filed  affidavits 
in  support  of  the  petition,  and  the  petitioner  put 
in  evidence  a  letter  from  the  purser  dated  the 
24th  Nov.  1888,  in  which  he  said :  "  As  to  what  may 
be  done  at  the  mine  it  rests  entirely  with  the  share- 
holders, and  they  are  against  going  on ;  at  least 
the  majority  are  of  that  opinion,  and  I  think  they 
are  right."  He  also  deposed  that  he  hada  conversa- 
tion with  the  purser,  in  which  he  told  him  that 
the  lodes  which  were  worked  became  poorer  and 
gradually  narrower,  until  they  were  not  thicker 
than  one's  hand;  that  the  mine  was  worthless, 
and  that  thousands  of  shares  had  been  relin- 
qnished,  and  he  advised  the  petitioner  to  relin- 
quish his  shares  if  he  desired  to  avoid  any  further 
loss. 

The  petition  was  heard  on  the  5th  March  1884,- 
and  the  parser  attended  for  cross-examination, 
but  the  Vice- Warden  made  an  order  adjourning 
the  hearing  of  the  petition  in  order,  as  was  stated, 

(a)  BeporMd  tif  W.  C.  Biss,  bq.,  BarrijtoMitXaw. 
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that  the  petitions*  might  have  the  opportunity  of 
making  an  application  for  an  inspection  of  the 
books  of  the  company  under  sect.  22  of  the 
Stannaries  Act  1855  (18  &  19  Vict.  c.  32),  which 
provides  that : 

In  »U  oasM  of  like  innwi  and  partnerahipa  it  eh&U  be 
lavfol  for  the  Tioe-warden,  iwon  appCoation  of  aiiy  ad- 
Tentnrer  or  Bhareholder  fonnaed  on  BnfBoient  grounds 
and  affidavit,  and  aUfaoni;!!  no  anit  be  than  poising',  to 
make  a  role  or  order  for  prodoetion  of  the  oaat-bookB  o( 
the  mine,  list  of  adventnrera,  and  snch  other  booka  and 
documents  relating  to  the  Biine  aad  managemeitt  thereof 
as  tiie  riae-warden  aball  tiiink  proper,  for  inaiwation  of 
anch  appUoant,  and  to  enforce  snoh  rale  or  order  by 
attaobment  within  the  Stannaries,  or  by  canting  the  same 
to  be  made  a  ra]e  or  order  of  one  of  the  Superior  Coarta 
at  Westminster,  under  the  itatnte  in  snoh  case  mado  and 
provided.  • 

On  the  fi5th  ICareh  the  petiitioner  made  the 
applicatidn,  and  the  petition  was  heard  at  the 
same  time.  The  Vice-Warden  then  ordered  the 
purser  to  produce  -to  the  petitioser,  or  his  agent, 
the  cost-books,  share  ledger,  minute-book,  and  all 
other  books  and  vouchers  beloDging  to  the  mine ; 
and  that  the  hearing  of  the  petition  for  winding-up 
dioold  be  adjonraed. 

The  company  appealed. 

Northmore  Laivrenee  for  the  appellants. — Tt 
was  contrary  to  the  settled  practice  to  adjourn  the 
hearing  of  the  petition  in  order  that  the  hoeks 
im^>t  be  inspected  fay  the  petitioner  to  enahle 
him  to  support  his  petition,  when  the  purser  -was 
in  attendiuice,  in  order  that  h^  might  be  croas- 
ezamined  if  the  petxtioner  thon^t  proper,  snd 
had  the  books  with  him  : 

JBs  TSmma  BHvar  Mining  Oompony,  91  Ii.  T.  Sep. 
X.S.  816;  L.  Bep.  1«  Ch.  Afip.  IM. 

It  was  an  abuse  of  the  right  to  order  am  iaspection 
for  the  pui-{K>9e<>f  wrecking  the  company. 

Grosvenor  Woods  for  the  petitioner. — ^The  peti- 
tioner had  a  right  to  an  order  for  inspection  on 
showing  good  grounds  for  it.  Tho  only  question 
is  whether  a  petition  for  the  winding-up  of  the 
company  having  be|en  presented,  that  right  was 
suspended,  but  there  is  no  authority  for  such  con- 
tention. The  petition  was  not  an  attempt  to 
wredc  the  company.  The  letter  and  statements 
of  the  purser  show  there  was  a  reason  for  in- 
specting the  books,  and  on  the  special  circum- 
stances of  the  caee  the  vice-wiirden  gnurted  liie 
application.  He  had  a  discretion  in  the  inatter, 
and  the  court  will  not  interfere  with  it^ 
Be  Credit  Company,  11  Ch.  Dir.  Sofi. 

Horthmore  Laieretux  in  reply. 

Babrajajlv,  L.J. — The  petition  for  winding-np 
in  this  case  wae  preseBted  in  'Fth.  1864,  and  was 
beard  on  the  5ta  Mardi,  when  the  yioe-warden 
made  an  order  for  adjonnuiifi:  the  petition.  The 
order  was  simply  for  adjonrsment,  bat  it  ie  stated 
that  it  was  aiulerstood  that  the  petitioner  irould 
present  a  petition  under  Ute  22nd  section  of  the 
Stannaries  Act  1855,  for  iaapQcHon  of  the  books 
of  the  company,  and  that  the  petition  was 
adjourned  for  that  purpose.  An  a{^>licatioft  was 
aecordingly  made  under  that  aectioo,  and  the 
matter  came  on  to  be  heard  with  the  adjearned 
petition  on  the  26th  March,  and  then  the  vice- 
warden  made  an  order  for  inspection,  and  ordered 
the  petition  again  to  be  adjourned.  An  aj^ieal  is 
brooffat  from  both  these  orders.  The  22nd  section 
of  £e  Stannaries  Act  185-5,  under  which  the 
order  for  inspection  was  made,  is  as  follows :  [his 


Lordship  read  the  section.]  It  is  observaMe  that 
the  appUcatiou  must  be  made  on  sufficieiit  ground 
on  atndavit  or  otherwise.  Therefore  iJie  Tioe- 
warden  had  a  judicial  discretion  as  to  making  or 
refusing  the  order.  I  was  disposed  at  first  ta 
think  uat  an  error  had  been  committed  in 
adjoarnin|;  the  petition  on  the  5th  March,  l>ecanae 
at,  that  time  there  was  no  petition  pending  for 
inspection.  But,  although  there  had  been  no  peti- 
tion presented,  it  ajipears  that  an  affidavit  had 
been  put  in  on  which  the  subsequent  application 
was  made,  and  this  affidavit  was  before  the  vice- 
warden,  and  there  were  also  statements  and  » 
letter  from  the  purser  to  the  petitioner  withre&i^ 
ence  to  the  condition  of  ute  mine,  pnttisg  it 
before  him  that  on  that  account  it  wa«  net 
deslral>ls  t-o  proceed  with  the  petition.  In  that 
state  of  circumstances  the  vice-warden  considered 
that,  though  there  was  no  pending  applicatian  icr 
inspection,  there  was  material  which  would  SBf>- 

none,  and  he  therefore  adjourned  the  petitioa 
such  an  amplication  might  be  made.  Tlten, 
on  the  25th  Mai-ch,  the  appli cation  for  ins^pedSon 
came  before  the  xice-wajden,  and  the  order  fer 
inspection  was  made.  It  appears  to  me  th^  i£ 
was  a  nuktter  for  the  exercise  <^  his  judicial  £•- 
cretion,  and  that  he  has  exercnsed  a  diecretian  in 
a  way  which  cannot  be  complainBd  of.  Tliere 
were  a  great  many  members  who  BUfqiartcd  the 
petition,  and  there  were  prima  Jade  grounds  for 
the  petition.  The  order  for  inspection  was  not  a 
mere  roving  order.  The  quastiou  of  the  coaditaau 
of  the  company  had  been  actually  auaed,  and  flie 
vice-warden  having  exercised  his  dlscretiaa  te 
maike  an  order  for  inspection,  I  see  no  reaem 
to  differ  from  him.  The  appeal  vax^  be  dis- 
missed. 

CoiiQiir,  X.J. — ^I  am  of  the  same  cguhion.  Then 
are  two  questions  before  us ;  Yxrsk,  whether  the 
petition  for  winding-up  ought  to  have  been  ordered 
to  stand  over  ^  secondly,  whether  tite  vioe- warden 
was  right  in  making  the  order  for  iwiyertioa 
Tlie  second  question  depends  on  the  22nd  aectiow 
of  the  Stannaries  Act,  and  we  have  to  decide 
whether  discovery  ought  to  have  heen  ordered 
under  that  section  in  aid  of  a  winding-appetitioa. 
I  do  not  encourage  the  idea  that  a  pfititigner  lor 
a  winding-up  order  has  a  right  te  have  disoovety 
to  support  his  case — to  fish  out,  in  fact,  Hnmrt-hiiig 
that  may  help  him.  But  liere  the  question  is 
whether  the  power  of  ordering  inepection  nader 
the  22Bd  section  ought  not  to  have  been  exercised 
because  a  winding-up  petition  was  pending  It  ia 
dear  from  the  section  that  the  vice- warden  msst 
have  sufficient  grounds  for  making  the  order. 
Hie  suggestion  that  the  stat^nenta  in  thepetitiiai 
might  be  proved  by  the  books  would  not  ue  snflS- 
cisnt  ground;  but  independently  of  that  there 
were,  m  my  opinion,  aufficifint.  grounds  These 
were  the  letter  and^statonents  of  the  mmer,  and 
the  petitibucr  had  a  reasonahle  ground  for  asking 
for  inspection  to  see  if  these  stafai^menta  and  letter 
were  well  founded.  I  think  therefore  there  were 
sufficient  grounds  for  the  order  lor  inspection, 
and  that  ind^iendently  of  thewinding-up  petition 
the  vice-warden  had  full  juiisdicticn  to  make  iL 
The  next  question  is,  was  the  power  to  make  the 
order  taken  away  by  the  pendrncv  of  the  windias- 
np  petition  P  If  the  vice- warden  had  thoogu 
that  it  was  a  mere  wrecking  petitioB  to  min  a 
going  concern  there  would  have  been  good  reason 
for  refusing  the  amplication ;  hot,  as  the  evidence 
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sbowed  ikprimd  fame  gnrand  for  presenting  the 
petition,  I  do  not  think  that  the  mere  pendenc; 
of  the  ])etition  was  anj  reason  for  refusing  the 
application.  It  is  a  most  ordinary  thing,  if  there 
is  a  possibility  of  a  company  gDing  on,  to  let  the 
petition  for  leinding-np  stand  orer  in  order  to 
ascertain  irhat  the  condition  of  the  company 
really  is.  In  my  a|nnion  the  order  made  by  the 
Tiee-warden  was  right.  There  is  one  point, 
hotrever,  to  which  I  wish  to  allude.  I  think  the 
order  for  inspection  of  the  books  should  be 
expressed  to  be  for  the  petitioner  himself,  not  for 
his  solicitor  or  agent.  I  think  the  right  of 
inspection  ia  peculiar  to  the  shareholder,  and  does 
not  extend  to  his  solicitor  or  agent. 

LniDLXT,  L.J.— I  am  of  the  same  opinion.  I  will 
add  no  more  than  this,  that  I  hope  it  will  not  be 
understood  that  we  think  there  is  any  difference 
between  the  practice  in  the  Stannaries  Court  and 
in  the  High  Court  of  Justice  in  cases  of  winding- 
ap  petitions.  The  fiict  that  a  petition  for  winding- 
up  nas  been  presented  is  not  sufficient  ground  for 
ordering  inspection  of  the  books  of  .the  company. 
In  the  present  case  there  were  sufficient  grounds 
for  the  order  independently  of  the  winding-up 
petition. 

Solicitors:  Kerly  aad  Co.;  A.  S.EanukiU. 


Wedneaday,  June  11, 1884. 
(Before  Bagg>lllat,  Cotton,  and  Lisdlet,  L.JJ.) 

Pbimtman  v.  Thomas,  (a) 

£tfo^i«2 — Action  i»  FroheUe  DinUion, — Conytrotnise 

—Forgery — Judgment  in    Chancery  DiciVion— 

Bevocation  ofprebaie — Juritdiction. 

An  action  in  the  Probate  Divition  in  tckich  T.  and 

0.  propounded  an  earlier,  and  P.  a  later,  teiU, 

VTO*  eompreimiised,  and  ly  comeiit  verdict  and 

judyment  were  taken  etlaliitking  the  earlier  tctU. 

A»  action  leai  afleneaird*  eommeneed  hy  P.  in  the 

Chancery  Division,  to    which  T.  and  O.  viere 

partiee,  to  mt  aeide  the  comfromiie  on  the  ground 

that  the  earlier  tcill  was   a  forgery.     A    imy 

retwnied  a  verdict  that  it  waa  a  forgery,  aui  tA« 

comipromiee  wot  let  aeide. 

In  anoilier  acHon  171  the  Preibate  Div^iaionfor  revo- 

eatiam  of  the  probate  tf  the  earlier  vaUl: 
Seld   {afirming  the  deeieion  of   Sir  J.  Hannen, 
9  P.  l>io.  70),  thai  T.  and  G.  were  eatopped  frmn 
denyitig  iheforgery. 
SenMe,  ike  Chaaicery  JHvinon  haa  no  Juriedietton 

to  retehe  the  probate  q^  a  wiU. 
Tns  was  an  action  to  rervc^e  the  probate  of  an 
alleged  will  of  Janes  WhaUey,  deceased,  bearing 
date  tbe  2l8t  March  1881,  on  the  gronnd  that  the 
aUegcd  will  waa  a  forgery. 

The  plaintiff  sned  as  the  execatorof  an  alleged 
will  of  the  said  James  Whalley,  bearing  date  in 
or  aboat  April  1881.  The  defendants  were  sued 
as  the  only  jpersoss  daimiang  to  be  interested 
nnder  the  wul  which  was  sought  to  be  revoked. 
The  plftintiff  alleged  in  his  atatemient  of  claim 
that  » tormtr  action  broagfat  by  him  in  tbe  Pro- 
bate DivisioB  toestobHsh  the  will  of  April  1881 
w«a  p«t  an  end  to  b^  virtue  of  an  agreement  of 
ooesprontiae  between  himself  and  the  present 
detrodants,  and  that,  in  pursuance  of  that  com- 
promise, the  eomft  by  its  judgment,  bearing  date 

(a)  Beported  by  W.  C.  BiBS,  Eaq.,  BarrlsteiHiMAir. 


the  10th  June  1882,  pronounced  for  the  force  and 
validity  of  the  alleged  will  of  the  2l8t  March 
1881 ;  that  the  plaintiff  afterwards  discovered 
that  the  said  alleged  will  was  a  forgery ;  that  he 
thereupon  commenced  an  action  in  the  Chancery 
Division  between  the  now  plaintiff  as  plaintiff  and 
the  now  defendants  as  defendants,  wherein  ha 
claimed  to  have  the  agreement  of  compromise  in 
consequence  of  which  the  judgment  in  favour  of 
the  will  of  the  21st  March  1881  was  pronounced, 
set  aside  on  the  ground  that  it  was  procured  by 
the  fraudulent  misrepresentation  of  the  defendant 
Thomas  that  the  alleged  will  of  the  21st  March 
1881  was  genuine,  whereas,  in  fact,  this  alleged 
will  was  a  forgery,  and  that  the  defendant 
Thomas  was  party  or  privy  to  such  forgery ;  that 
the  said  action  came  on  for  trial  before  Manisty,  J. 
and  a  special  jury  on  the  16th  Nov.  1883,  when 
the  jury  found  that  the  compromise,  as  far  as  the 
same  related  to  the  interest  which  the  defendant 
Charles  Thomas  took  under  it — namely,  17,O0OZ. 
and  costs — was  procured  by  the  fraud  of  the  said 
Charles  Thomas,  that  the  said  alleged  will  of  the 
2lst  March  was  a  forgery,  and  that'  the  said 
Charles  Thomas  was  a  party  or  privy  to  the  said 
forgery ;  that  the  court  thereupon  gave  judgment 
declarmg  the  said  agreement  of  compromise,  so 
far  as  it  related  to  any  interest  which  the  defen- 
dant Thomas  took  under  it,  was  obtained  by  his 
fraud,  and  that  the  same  was  invalid  and  void, 
and  it  was  ordered  that  the  said  agreement  of 
compromise,  as  regards  the  said  Charles  Thomas, 
be  set  aside.  It  was  further  averred  that  no  appli- 
cation had  been  made  to  set  aside  the  said  verdict 
and  judgment,  and  that  the  same  remained  binding 
and  valid. 

TTpon  these  facts  the  plaintiff  contended  that 
the  defendants  Thomas  and  Gunnell  were  estopped 
from  denying  that  the  said  agreement  of  com- 
promise was  obtained  by  the  fraud  of  Thomas,  or 
that  the  alleged  will  of  the  21st  March  1881  was  a 
forgery,  or  that  the  defendant  Thomas  was  party 
or  privy  to  such  forgery. 

Tho  defendants  Thomas  and  Gunnell  in  their 
statement  of  defence  did  not  deny  that  the  verdict 
and  judgment  in  the  action  tried  before  Manisty, 
J.  were  given  as  alleged  by  the  plaintiff,  or  that 
they  remained  binding  and  valid ;  but  they  said  that 
they  desired  to  have  the  question  whether  or  not 
the  said  alleged  will  was  a  forgery  submitted  to 
another  jury,  and  they  denied  that  in  this  action 
they  were  estopped  from  denying  that  the  agree- 
ment of  compromise  was  obtained  by  fraud,  or  that 
the  said  will  was  a  forgery. 

Upon  these  pleadings  the  plaintiff  applied  that 
the  points  of  law  raised  whether  or  not  the  defen- 
dants Thomas  and  Gunnell  were  estopped  from 
denying  that  the  compromise  was  obtained  by 
fraud,  or  that  the  alleged  will  of  March  1881  was 
a  forgery,  should  be  heard  and  disposed  of  before 
the  trial,  under  Order  XXV.,  r.  3,  and  Sir  J. 
Hannen  made  an  order  to  this  effect. 

Charka  EuaseU,    Q.C.  and   Middleton  for  the 

Slaintiff.  —  The  defendants  are  estopped  from 
enying  tl.e  forgery.  The  compromise  was  set 
asidie  by  the  Chancery  Division  on  the  ground  of 
forgery,  and  that  was  the  question  decided  by  tho 
veroict : 

J2«UMon  V.  Duleep  Singh,  SB  L.  T.  Bep.  N.  S.  313  ; 

UCli.Diy.798; 
AlitTn'a  cate,  29  L.  T.  Bep.  N.  S.  581 ;  L.  Bep.  9  Ch, 
App.  25; 
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iron  T.  Anslo-SaypUan  Navigation  C^moanvi  Ii. 

B«».lCli.App.!tiS;  ' 

rutUrtT.  AUfnv,  81  L.  T.  Bq>.  N.  S.878;  L.Bap. 

10  C.  P.  29 : 
Nttdham  r.  Bremntr,  14  L.  T.  Bep.  N.  8.  487:  L. 

B^^.IC.P.SSS. 

The  Chancery  DiTinon  had  no  jarisdiction  to 
revoke  the  probate : 

fencer  v.  Willianu,  I,.  Eep.  2  F.  A  D.  830 ; 
J  S"  ▼•  J"'"***"'  ^*  ^*  ^'  ^'^^  N.  8. 923 ;  Ifa  Bep. 

JtoiMrT.LIoy<i,37L.T.  Bep.  N.  ail9;6Ch.  Dir. 

297; 
BOfT»  T.  Jaduon,  1 T.  *  C.  Ch.  Cm.  585. 

Andenon  for  the  defendants. 

Searle  for  other  parties.  ^r         .        .^ 

*  Cw.  adv.  vtul. 

April  1.— Sir  J.  Haxnxn,  President,  after  stating 
the  facts  as  above,  continued : — ^The  main  question 
in  the  present  action  is  whether  the  probate  already 
granted  of  the  alleged  will  of  the  2l8t  Ifarch 
1881  shall  be  revoked  on  the  ground  that  it  is  a 
forgery.  If  the  defendants  Thomas  and  Gunnell 
are  estopped  from  denying  that  it  is  a  forgery, 
they  are  not  in  a  position  to  contend  that  the 
probate  should  not  be  revoked.  Are  they  so 
estopped  P  For  the  defendants  'Htomas  and 
Gunnell  it  was  argued  that  the  action  tried  before 
Manisty,  J.  was  for  a  different  purpose  to  that 
tor  which  this  action  is  brought,  and  that  the 
finding  that  the  will  was  a  forgery  was  merely 
collateral  to  the  issue  there  raised,  and  so  that  no 
estoppel  arises.  1  am  of  opinion,  however,  that 
the  conclnaive  effect  of  the  verdict  and  judgment 
in  the  action  tried  before  Manisty,  J.  is  not  con- 
fined to  the  bare  issue  whether  the  Mfreement  of 
compromise  was  obta'ned  by  fraud,  but  extends 
to  that  which  it  was  necessary  in  that  action  to 
decide,  and  which  was,  in  fact,  decided  as  the  basis 
of  the  decision.  lu  the  case  of  Flitter*  v.  Allfrey 
the  ruling  of  Lord  Coleridge  to  this  effect  was 
upheld  by  the  present  Master  of  the  Eolls  and 
Grove,  J.  In  that  case  a  landlord  sued  his  tenant 
in  the  County  Court  for  29«.,  alleged  to  be  due 
for  twentv-nine  weeks'  rent  of  a  cottage  at  1«.  a 
week.  The  County  Conrt  judge  held  that  the 
plaintiff  was  not  entitled  to  recover,  on  the 
ground  that  the  tenancy  was  a  yearly  one.  The 
tenant  then  brought  an  action  for  breaking  and 
entering  his  dwelling-house  and  evicting  him. 
This  had,  in  fact,  been  done  under  a  warrant  and 
order  for  his  eviction  made  by  magistrates,  under 
1  &  2  Vict.  c.  74.  The  jurv  found,  contrary  to 
the  finding  of  the  County  Court  judge,  that  the 
holding  was  a  weekly  one,  but  Lord  Coleridge 
held  that  the  matter  was  concluded  by  the  finding 
and  judgment  of  the  County  Court  judge,  and 
the  plaintiff  recovered  51.  damages,  lliis  ruling 
was  upheld  by  the  Divisional  Court.  The  cases 
on  the  subject  are  there  fully  gone  into,  and  none 
were  cited  in  the  argument  before  me  which 
affect  the  authority  of  that  decision.  In  the 
notes  to  Smith's  Leading  Cases  (Ducheti  of 
Kingston'*  eate)  it  is  said  it  is  not  necessary  that 
the  point  on  which  it  is  sought  to  estop  should 
have  been  the  only  one  in  issue  on  the  previous 
occasion.  It  is  enou^  if  it  be  one  which  must 
have  been  decided.  In  the  present  case  it  is 
clear  that  the  jury  must  have  decided  that  the 
will  of  the  21  St  March  1881  was  a  forgery,  not 
merely  because  they  did  in  fitct  so  tini  but 
because  it  was  the  specific  allegation  of  £raud  on 


which  they  found  that  the  compramiae  was 
obtained  by  the  fraud  of  Thomas.  It  was  further 
contended  for  the  defendants  Thomas  and  Gunnell 
that  the  plaintiff,  if  entitled  to  have  the  probate 
of  the  will  of  the  21st  March  1881  revoked,  ought 
to  have  claimed  it  in  the  action  in  the  Chancery 
Division.  But  I  am  of  opinion  that  he  could  nob 
properly  have  done  so,  as  the  granting  or  revoking 
of  probates  was  within  the  exclusive  oognisanoe 
of  the  Court  of  Probate,  and  is  therefore  now 
assigned  to  this  division. 
From  this  jadgment  the  defendanta  appealed. 

Andenon  for  the  appellants. — The  action  in  the 
Chancery  Division  was  for  the  purpose  of  setting 
aside  the  compromise  on  the  ground  of  fraud; 
this  action  is  to  revoke  the  probate.  The  fact  of 
the  forgery  was  only  found  by  the  jury  as  a 
collateral  matter.  A  judge  of  the  Chancery 
Division  had  no  power  to  revoke  the  probate,  and 
the  parties  to  the  two  actions  are  not  necessarily 
the  same.  The  doctrine  of  estoppel  does  nik 
therefore  apply.    He  referred  to 

King  t.  Rhedtt,  1  8t(.  <70 ; 

CuHo  V.  OOleH,  9  Moo.  P.  C.  0. 192; 

Pintira  V.  Hunt,  6  Gh.  Div.  96; 

AlUn  V.  Manhtrton,  1  H.  L.  Cf.  191.  216 ; 

FlitUn  T.  AOfirty.  81  L.  T.  Bep.  N.  a  878;  I-  Bqv 

IOC.  P.  29:  •      -^ 

MMuith  T.  Jftlton,  35  L.  T.  B«p.  H.  8.  88;  8  Ck. 

Div.  27; 
£«e.  T.  HMtckin;  4i  L.  T.  Bep.  N.  8.  SM;  6Q.B. 

Div.  300; 
fittn(«-v.St«waH.  5L.T.Bep.N.S.  471;S1I..J. 

846,  Ch.; 
NtUonr.  Conch,  8  L.T.  Bep.  K.  8.  577;  15  C.  B. 

N.  8.99; 
DuekeMM  of  Kingiton't  com,  Sm.  L.  C.  8th  edit  ToL  2, 

784,808; 
Marriott  r.  Marriott,  1  Str.  666. 

C.  RtuieU,  Q.C.  and  MiddleUm,  for  the  plaintiff, 
were  not  called  on. 

BA.GOALLAT,  L.J. — This  is  aa  appeal  from  a 
decision  of  the  President  of  the  Pit>bate  Division 
under  circumstanoes  which  are  somewhat  singular. 
The  present  defendanta  put  forth  a  will  dated  in 
March  1881,  as  to  which  it  was  alleged  by  the 
plaintiff  that  it  had  been  obtained  by  undue 
influence.  An  action  in  the  Probate  Division 
was  commenced  with  reference  to  it,  but  a 
compromise  was  entered  into  by  all  the  parties 
interested  under  the  will,  and  the  will  was 
admitted  to  probate.  It  was  subeequently  dis- 
covered that  the  will  was  not  simply  obtained 
improperly,  but  that  it  was  a  forgery,  and  an 
action  in  the  Chancery  Division  was  cmnmenoed 
to  set  aside  the  compromise.  That  action  was 
tried  by  a  judge  of  the  C^oeen's  Bench  DivisioD 
before  a  jury,  and  a  verdict  taken  that  the  CMn> 
promise  was  obtained  by  the  fraud  of  Thomas, 
that  the  will  was  a  forgery,  and  that  Thomas  was 
a  party  or  privy  to  the  forgery.  A  few  days 
afterwards  the  judge  of  the  Chancery  Division 
declared  the  compromise  to  be  invalid,  and  set  it 
aside,  no  application  having  been  made  for  a  new 
triaL  Now  a  fresh  action  has  been  brought  in 
the  Probate  Division  for  the  purpose  of  pro- 
pounding a  subsequent  will,  and  revoking  the 
probate  of  the  will  of  March  1881,  and  the  plain- 
tiff seeks  that  the  defendants  Thomaa  and 
Gunnell  may  be  declared  to  be  estqpped  from 
denying  the  forgery.  The  question  of  estoppel 
has  been  set  down  to  be  wgued  under  Order 
XXY.,  which   provides  a  method  of   deciding 
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points  of  law  irhich  were  formerly  heard  on 
(lemarrer.  The  only  qaestion,  therefore,  before 
the  president  was  whether  the  two  defendants 
were  estopped  from  denying  the  will  to  be  a 
forgery,  and  he  was  of  opinion  that  they  were 
estopped.  The  connsel  for  the  defendants  has 
addressed  an  able  argament  to  the  conrt,  and  has 
referred  to  nnmerous  authorities;  but  I  am  of 
opinion  that  the  president  came  to  a  right  con- 
olosion.  Mo  doubt  the  action  in  the  Ohanoeiy 
Division  and  this  action  were  brought  for  different 
purposes ;  it  wits  not  the  object  of  the  action  in 
the  Chancery  Division  to  set  aside  the  probate 
which  had  been  granted  by  the  Probate  Division, 
bat  the  court  was  asked  to  set  aside  the  com- 
promise, and  it  could  not  do  that  except  upon  the 
ground  that  the  will  was  a  forgery.  That  fact 
was  necessary  to  be  determined  before  the  court 
could  give  its  ^ud^ent.  I  ^gree  with  what  the 
president  says  in  his  judgment :  "The  conclusive 
effect  of  the  verdict  and  judgment  in  the  action 
tried  before  IManisty,  J.,  is  not  confined  to  the 
bare  issue  whether  the  agreement  of  compromise 
was  obtained  by  fraud,  but  extends  to  that  which 
it  was  necessary  in  that  action  to  decide,  and 
which  was  in  fact  decided  as  the  basis  of  the 
decision."  It  was  argued  that  an  estoppel  can 
only  arise  as  to  a  matter  which  can  be  properly 
dealt  with  by  the  court,  and  that  the  question 
whether  the  will  was  vEtlid'  was  not  one  which 
could  be  properly  dealt  with  by  the  Chancery 
Division.  There  may  be  cases  in  which  that 
argument  might  prevail,  but  it  cannot  apply  to 
a  case  like  the  present,  where  all  the  parties 
interested  in  the  question  whether  the  will  was 
valid  were  parties  to  the  action  in  the  Chancery 
Division,  and  were  bound  by  the  jnt^f^ment  iu 
that  action.  If  the  parties  had  been  different  it 
might  have  led  to  a  different  conclusion.  But 
that  is  not  the  case  here.  The  appeal  must  be 
dismissed. 

Cotton,  L.J. — The  question  in  this  case  is 
whether  the  defendants  are  estopped  from  deny- 
ing that  the  will  is  a  forgery.  I  am  of  opinion 
that  this  case  does  not  come  within  the  rule  that 
parties  are  not  estopped  by  a  decision  which  is 
only  incidentally  involved  in  the  judgpnent  in  a 
previous  action.  The  forgery  was  the  question 
in  issue  in  the  Chancery  action.  The  object  for 
which  it  was  brought  was  to  declare  that  the  will 
was  a  forgery,  and  that  Thomas  was  a  party  or 
privy  to.  the  forgery,  and  that  with  knowledge  of 
that  fact  he  entered  into  the  compromise.  The 
jury  found  that  it  was  so,  and  the  court  gave 
judgmept  in  accordance  with  their  verdict,  and 
gave  consequential  relief  and  set  aside  the  com- 
promise on  that  very  ground.  But  it  is  con- 
tended that  the  action  in  the  Chancery  Division 
was  brou^t  for  a  different  object  to  tliat  sought 
by  the  present  action,  and  that  the  purpose  for 
which  the  present  action  is  brought  is  not  within 
the  jurisdiction  of  the  Chancery  Division.  That 
is  so,  but  the  action  was  between  the  same  parties, 
and  when  the  very  point  has  been  decided  in  one 
action  it  would  be  wrong  to  allow  the  same 
parties  to  litigate  it  over  again  in  a  different 
court,  when  all  parties  interested  m  contending 
that  the  will  was  a  forgery  were  present  before 
the  court  in  the  former  action.  Although  the 
Chancery  Division  has  no  jurisdiction  to  revoke 
the  probate  of  the  will,  it  has  full  jurisdiction  to 
decide  that  it  was  a  forgery.    It  is  not  necessary 


to  go  into  the  authorities  on  this  subject.  It 
is  clear  to  me  that  the  question  of  forgery  was 
not  decided  incidentally.  The  case  of  Reg.  y. 
Huiehim  (U  L.  T.  Kep.  N.  8.  864;  6  Q.  B.  Div. 
300)  explains  the  meaning  of  the  term  "  inciden- 
tally arising."  In  that  case  it  was  held  that  the 
magistrates  had  no  power  to  decide  whether  a 
certain  street  was  a  mghway  against  parties  who 
were  not  before  them,  although  they  could  decide 
it  between  the  overseers  and  the  parties  applying. 
As  against  absent  parties,  the  point  only  arose 
incidentally.  That  seems  to  have  been  the  prin- 
cipal reason  given  in  the  judgment.  Lord  Sel- 
bome  says  :  "The  justices,  before  whom  the  com- 
plaint of  the  urban  authority  came  on  the  7th  May 
1874  had  no  jurisdiction  to  adjudicate  directly  or 
immediately  between  those  parties  (or  between 
anj  parties  whatever)  on  the  qaestion  whether 
Mill-street  was  or  was  not  a  highway  repair- 
able by  the  inhabitants  of  Bradford  at  large. 
That  was  at  the  most  a  matter  'incidentally 
co^isable '  by  them.  No  conclusion  which  they 
might  form  upon  it  could  establish  (in  the  one 
case)  or  disprove  (in  the  other)  any  such  liability 
as  against  or  in  favour  of  the  inhabitants.  Their 
only  jurisdiction  was  to  make  or  refuse  the  order 
for  payment  of  a  certain  sum  of  money  then 
claimed  as  the  defendant's  statutable  quota  of 
certain  expenses  at  that  time  incurred  by  the 
urlmn  authority."  But  here  whether  the  will  was 
a  forgery  was  the  real  question  which  was  to  be 
deci^d  as  against  all  parties  to  the  action.  It 
was  not,  therefore,  a  question  arising  incidentally. 
I  am  of  opinion  that  the  president  was  right  m 
holding  that  the  defendants  were  estopped. 

LixsLET,  L.J. — ^I  am  of  the  same  opinion.  It 
appears  to  me  that  the  principle  established  in 
the  Duehett  of  Kingston'g  ease  (Sm.  L.  C. 
8th  edit.  vol.  2,  p.  784)  is  clear  enough,  but  the 
difficulty  lies  in  applying  it  to  each  particular 
case.  Let  us  look  at  the  facts  in  this  case.  The 
relief  sought  in  the  action  in  the  Chancery 
Division  depended  entirely  upon  the  question 
whether  the  will  was  a  forgery.  That  was  the 
real  issue  in  the  action ;  it  did  not  arise  merely 
incidentally,  and,  when  we  apply  the  principle 
of  the  Dueheta  o/  Kingaton't  cate,  it  seems  clear 
that  it  is  within  that  authority.  Mr.  Anderson 
contended  that,  inasmuch  as  a  judge  of  the 
Chancery  Division  could  not  have  decided  that 
the  will  ought  not  to  be  admitted  to  probate,  the 
defendants  are  not  estopped  iu  this  action.  Bat 
the  action  in  the  Chancery  Division  had  to  be 
decided  oil  the  ground  that  the  will  was,  or  that 
it  was  not,  a  forgery.  Therefore,  that  was  the 
issue  in  the  action.  That  being  so,  I  think  the 
defendants  are  estopped  from  now  denying  that 
it  was  a  forgery. 

Solicitors  for  plaintiff,  Torr,  Janeway*,  Qribble, 
and  Oddie. 

Solicitors  for  defendants,  £el2,  Steward,  aoid 
Steward. 
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Jutu  27  and  Aug.  8, 1884. 

(Before  Bebtt,  MJEt.,  Bowex  and  Fbt,  LJTJ.) 

HvTCHBSoN  V.  Eaton,  (a) 

HmUJ.  FBOX  THB  QUBSM's  BENCH  DITISIOlf. 
Soils  of  ffoodi — Siffnatitre  hij  broker — Arbitration 
clause — Ditpttte  arising   on    contract — Jurisdic- 
tion of  arbitrator — Question  as  to   existence  of 
wstom. 

Jhfendayits  sold  a  cargo  to  plaintiffs  by  a  contract 
signed  by  defendants  in  their  oicn  name  icith  the 
addition  of  the  %cord  "  brokers."  plaintiffs  knew 
that  defendants  were  acting  for  a  principal,  but 
did  n'tt  knoto  leho  tlie  principal  was  until  aftcr- 
vards.  The  contract  provided  for  the  settlement 
by  arbitration  of  "any  dispute  arising  o>t  this 
contract."  Plaintiffs  having  made  a  daim  in 
vemect  of  shwt  delivery  and  inferior  quality, 
d^endants  procured  the  appointment  ^  arbi- 
trators, tcho  awarded  that,  m  consequence  of  a 
CMstom,  which  they  found  to  exist,  defendants 
were  not  liable.  Flaintiffs  brought  an  action, 
.  and  the  jury  found  tJtat  the  allegedcustout  did  not 

exist. 
Held,  hy  Brett,  MJl.  and  Boicen,  LJ.  {Fry,  LJ. 
differing),  thai  the  dispute  as  to  the  existetice  of 
the  custmn  was  not  a  dispute  arising  on  the  con- 
tract within  ihemeaning  of  the  arbitration  clause, 
and  therefore  the  arbitr(Uors  had  exceeded  ilieir 
jurisdiction,  and  plaintiffs  were  not  bound  by  the 
award,  and  were  entitled  to  recover. 
Judgment  of  Hawkins,  J.  reversed. 
This  was  an  action  brought  to  reoorer  a  sum  of 
2932.  17«.  Sd.  alleged  to  be  due  from  the  defen- 
dants to  the  plaintiffs  in  respect  of  short  deliTery 
and  inferiority  in  the  quality  of  a  caigo  of  cotton 
seed  cake,  irhich  the  plaintiffs  had  bought  from 
the  defendants,  and  for  which  the  plaintiffs  had 
paid. 

The  facts,  so  far  as  they  are  material  to  tlie 
point  of  law  decided  by  the  Conrt  of  Appeal,  were 
as  follows : 

The  plaintiffs  were  commission  merchants  in 
Aberdeen,  and  the  defendants  were  general 
brokers  and  merchants  in  Lirerpool.  On  the 
5th  Feb.  1883  the  defendants  forwarded  to  the 
plaintiffs  a  written  contract  in  the  following 
terms  : 

Pater'i-bnUaiiun,  LiTwpool,  Mh  Fab.  1883.— X«wn. 
Hntoheaoa  aod  Co.,  Aberaean.— We  haTe  this  daj  aoM 
to  yon  the  foUowinf  gooda  :  Hie  oargo  of  Ire  hiudred 
(Sev)  toaa  Bore  or  leaa  (in  1»n)  Anerieaa  daeortieated 
eottoD  Bead  eaka,  "  Huuaar  Ou  Worke  "  bnad,  or  aqnal 
tbaiate,  at  61. 12>.  6<i.  per  tea,  aow  ahipped  or  eloBpiaif 
par  Mentor  at  New  Otleeas.  Qaality  Enarasteed,  fair 
ararage  of  tbia  aeasoa'a  abipmont.  To  be  isToiced  at 
•hipped  weighte  od  ooet,  fieigbt,  and  inaDranoe  terms  to 
Aberdeen  dneet.  Tare  two  ponada  per  bag.  Out  tnm 
gnaanteed  witbin  one  per  cent,  or  weight  inToioed. 
Vaaael  loat,  ooaiiaot  Toid.  Pajaenttobe  madebrcaab 
against  doonmenta  on  preeencstion,  or  on  aniTal  of 
veaael  (at  aeller's  option),  laaa  rebate  of  interest  at 
asaal  xate  tot  anezpited  poiiioB  of  72  days  from  date  of 
last  bill  of  lading.  Sbomd  anv  of  the  aboTe  gooda  turn 
ont  not  eqnal  to  quality  sp<>oined,  they  aie  to  be  taken 
at  an  alfowanoe,  wMoh  allowanoe,  together  with  any 
dispute  arisiDg  on  this  oontract,  is  to  be  settled  by 
arintratioii  here  in  aooordanoe  with  the  printed  roles  of 
the  LiTerpooI  General  Brokers'  Aaaooiation.    Brokerage 

per  cent.  — Yours  respeotfully,  Fbancis  J.  Eaton 
and  Son,  Brokers. 

The  defendants  were  acting  for  a  firm  at  Leith, 
and  the  plaintiffs,  although  aware  that  the  defen- 

(a)  Beported  by  P.  B.  Butchihs,  Eiq..  Berrbter^t-Lsw. 


dants  were  acting  for  other  persons,  did  not  know 
who  the  defendants'  principals  were  until  tbe- 
22nd  March.  The  plaintiffs  rafnsed  to  recognise 
any  other  persons  except  the  defendants  as  jMtrtie* 
to  the  contract. 

The  defendants,  relying  upon  the  arbitration 
clause  in  the  above  contract,  applied  for  and 
obtained  from  the  Liverpool  Gieneral  Brokers' 
Association  the  appointment  of  two  arbitratM«. 
The  plaintiffs  declmed  to  attend  the  arbitration. 

The  arbitrators  awarded  that  the  defendants 
were  not  responsible  as  principals  for  any  damages 
which  might  be  recoverable  by  the  p)ainti& 
against  the  seUers  under  the  oontract.  liie  sward 
was  based  on  a  custom,  which  the  arbitrators 
found  to  exist  at  Liverpool,  to  the  effect  that  if 
brokers  disclosed  the  names  of  their  principals 
the  brokers  were  not  liable  on  the  contract. 

At  the  trial  before  Hawkins,  J.  the  jury  fotmd 
that  ti»  alleged  costom  did  not  exist. 

Judgment  was  given  for  the  defendants,  and 
the  plaintiffs  a{^>ealed. 

Bighorn,  Q.G.  and  Barnes  for  the  plaintiffs.— 
The  defendants  are  bound  by  their  signature  to 
the  contract.  The  word  "  brokers "  is  merely 
description,  and  signing  as  this  contract  is  signed 
is  different  from  signing  "as  brokers."  The 
arbitrators  had  no  jurisdiction  to  decide  that  the 
alleged  custom  exist;^d,  for  their  authority  was 
conlned  to  "  any  dispute  arising  on  this  contract." 
They  have  in  feet  sought  to  give  themselves 
jurisdiction  by  finding  that  a  custom  exists, 
which  is  clearly  shown  oy  the  verdict  of  the  jury 
to  have  no  existence. 

B.  Henn  Collins,  Q.C.  and  French  for  tik» 
defendants. — The  word  "  brokers  "  coming  after 
the  signature  must  have  some  meaning.  It  shows 
that  the  defendants  were  contracting  as  agemts, 
and  did  not  intend  to  make  themselves  lisible  as 
principals.  The  arbitrators  had  jurisdiction  to- 
find  as  they  did.  The  question  whether  the  coo- 
tract  was  made  subject  to  the  custom  was  a  dis- 
pute arising  on  the  contract  within  tbe  meaning 
of  tbe  arbitrati<m  daose,  and  in  order  to  settle 
this  qufistiim  it  was  necessary  first  to  ascertain 
whether  the  custom  existed  or  not.  This  being  s 
question  for  the  arbitrators,  the  finding  of  the 
jury  is  immaterial,  and  the  plaintifb  are  bound 
by  the  award. 

Barnes  replied. 

The  following  cases  were  cited : 

SoutfcweU  V.  BovBditch,  35  L.  T.  Bep.  K.  3.  U6t 

ICP.  DiT.374; 
Gadd  T.  Houghton,  SS  L.  T.  Bep.  IT.  S.  222 ;  I  Ex. 

Div.  357( 
I'laft  T.  MuHon,  28  L.  T.  Bep.  N.  8. 18;  L.  Jtmp.  7 

Q.B.iaS: 
OrisfU  V.  Brittows,  1»  L.T.  Bep.N.  S.  3»0 ;  L.  Vmm. 

4  C  P.  36  • 

llaxUd  V.  Paine,  24  L.  T.  Bap.  N.  S.  149 :  L.  Bep. 

5  Ex.  132. 

Onr.  ade.  mil. 

Friday,  Aug.  8. — The  following  jadgmeuts  were 
deUvered: — 

Bkbtt,  MJK. — This  case  was  tried  befoi* 
HawldBfi,  J.,  who  gave  judgment  for  the  de£eD- 
dants.  The  action  was  thought  for  an  alleged 
brcacfa  of  a  contract,  relating  to  the  purchase 
and  sale  of  c^tain  produce.  liie  defendants 
had.  in  fact,  made  the  contract,  bat  they  were  in 
reality  bvokers,  and  they  signed  in  this  form. 
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••rrancis  J-  Eaton  and  Son,  brrfcers."    The  first 
point  taken  on  behalf  of  the  defendants  was  that 
upon  the  contract,  haying  s^^ed  as  brokers,  thev 
were  not  personally  liable.    Bnt,  as  I  understand 
the  aothorities,  where  a  contract  is  drawn  up  in 
this  waj,  and  is  signed  in  the  name  of  the  persons 
niakiTig  it,  with  the  word  "  brokers  "  a^ded,  and 
the  contract  is  not  signed  "  as  brokers,"  thej  are 
personally  bound,  for  it  is  held  to  be  a  signature 
on  their  own  behalf,  and  the  word  "  brewers  "  is 
only  a  description.    At  the  trial  the  defendants 
set  up  the  defence  that,  although  they  had  signed 
the  docnznent  so  as  to  make  themselyes  on  the 
face   of   it   personally    liable,  yet   there   was    a 
custom  of  the  trade  applicable  to  such  a  contract 
as  this,  that  if  they  disclosed  the  names  of  their 
principals  they  were  no  longer  liable.     I  do  not 
propose  to  enter  into  the  question  whether  that 
evidence  was  admissible  or  not.    The  jury  found 
against   tlie  alleged  custom,  which    settles    the 
matter,  even  if  it  were  a  question  for  the  jury. 
But  then  the  defendants  set  up  on  award  made  by 
arbitrators,  to  the  effect  that  they  were  not  per- 
sonally liable.    It  was  stated,  and  it  was    not 
denied,  that  the  arbitrators  had  not  entered  ajton 
any  inquiry  as  to  the  quality  of  the  goods,  or  as 
to  whether  the  goods  were  equal  to  the  contract. 
They  had  not  decided  any  point  of  that  kind ;  but 
either  upon  the  evidence  produced  before  them, 
or  upon  their  own  knowledge — it  does  not  appear 
which — they  came  to  the  conclusion    that    the 
custom  existed,  which  the  jury  on  the  c<jntrary 
.found  did  not  exist.     The    arbitrators  decided 
upon  the  custom,  and  upon  that  alone,  that  the 
^fendants  were  not  liable.    Now,  the  arbitra- 
tion took  place  under  what  is  called  the  arbitra- 
tion clause  in  the  coutl*act,  which  is  to  the  eSeot 
that  if  any  of  the  goods  should  turn  out  not  to  be 
equal  to  the  quality  specified,  they  were  to  be 
taken  at  an  allowance,  which  allowance,  together 
with  any  dispute  arising  on  the  oontract.  was 
to  be  settled  by  arUtration.     It  was  contended 
on  the  one  side  that  those  words  gare  the  arbi- 
trators jurisdiction  and  authority  to  decide  ijie 
question  as  to  whether  the  alleged  custom  was 
part  of  the  contract.    Upon  the  other  side  it  was 
ui^ed  that  the  arbitrators  could  not  cuter  upon 
that  question,  t)iat  the  question  of  the  existence  of 
the  custom  leally  went  to  their  jurisdiction,  that 
it  was  not  a  question  whether  the  terms  dE  the 
contract  included  any  particular  qualiiy  of  goods, 
but  whether  sometliing  which  was  not  expressed 
in  the  contract   could  be  added  to  it;   in  ^t, 
whether  a  custom  could  be  added  to  the  contract. 
Now,  the  question   is,   whether   they  had  any 
jurisdiction  to  inquire  into  the  question  of   the 
existence  of  that  custom.     Can  a  question,  whether 
a  custom  is  to  be  added  to  a  written  contract,  and 
thus  to  contiol  the  meaning  of  the  contract,  be 
held    to    be    "a    dispute    arising    upon    this 
oontract  P"    It    seems    to    me    that   jtcaimaL 
Then   if   it   cannnt,  what   have   the   arbitrators 
done  P    They  have  assumed  to  decide,  and  have 
decided  that  which  they  had  no  authority  to  decide^ 
and  they  have  whoUy  refused  to  consider,  or  to 
deude,  that   which   was   within    their  jurisdic- 
tion.   If  this  be  a  true   proposition,  it  seems 
to  me  that  they  have  decided  without  jurisdiction, 
and  therefore,  as  they  have  declined  to   exercise 
the  only  jurisdiction  which  they  had,  the  award 
cannot  be  supported  on  any   ground,  and  is  a 
mere  nullity  as  between  the  parties  in  this  case. 


It  is  not  like  a  case  where  an  arbitrator  has 
assumed  to  decide  something  that  is  within  his 
jurisdiction,  and  is  alleged  to  have  decided  it 
wrongly;  nor  is  it  a  case  where  an  arbitrator 
has  assumed  to  decide  something  within  his 
jurisdiction,  and  is  alleged  to  have  misconducted 
himself  with  reference  to  it.  I  apprehend  that 
in  such  cases  as  those  the  award  would  be 
binding,  and  that,  if  the  plaintiff. s  objected  to 
the  award  on  either  of  the  grounds  which  I 
Lave  mentioned,  they  must  have  moved  to  set 
it  aside,  and  could  not  dispute  its  validity  when 
it  was  relied  upon  as  a  defence  to  an  action. 
But  in  a  case  where  an  arbitrator  has  assumed 
to  decide  something  over  which  he  has  no  juris- 
diction, and  has  absolutely  declined  to  decide 
the  only  thing  over  which  he  has  jurisdiction, 
it  seems  to  me  that  the  award  is  an  absolute 
nullity,  and  cannot  be  successfully  relied  upon 
as  a  defence  to  an  action.  It  seems  U)  me, 
therefore,  that  the  question  with  which  the 
arbitrators  have  dealt  has  not  lieen  any  question 
as  to  the  application  of  the  written  contract  to 
the  goods  delivered  in  alleged  pursuance  of  the 
contract :  they  have  not  dealt  with  the  contract 
as  contained  in  the  paper  on  which  it  was  writteo^ 
but  they  have  dealt  with  another  matter,  "which 
other  matter  was  not  a  "  disputa  arising  out  of 
the  contract,"  but  a  dispute  as  to  what  the  con- 
tract was.  The  only  matter  which  the  arbitra- 
tors had  authority  to  decide  was  any  question 
arising  on  the  contract  itself,  but  they  have  taken 
on  themselves  to  decide  what  the  contract  was,  in 
order  to  give  themselves  jurisdiction  to  decide  as 
to  the  rights  of  the  parties.  As  far  as  I  am 
aware,  no  case  has  ever  decided  that  an  arbitrator 
who  has  authority  to  decide  a  dispute  arising  on 
such  a  contract  as  this,  which  is  specified  and 
Sescribed,  has  also  authority  to  say  what  the  con- 
tract is,  in  the  sense  that  he  has  a  right  to  add 
something  to  the  contract  which  is  not  expressed 
in  it.  I  think  he  cannot  do  that.  What  the 
arbitrators  have  done  in  the  present  case  is  by 
their  own  decision  to  attempt  to  give  themselves 
a  jurisdiction  which  otherwise  they  had  not.  I 
thiiik  there  is  no  evidence  here  of  any  such  custom 
as  set  up  by  the  defendants,  and  there  fore  that, 
upon  that  issue  which  the  jury  have  found  for  the 
plaintiffs,  the  plaintiffs  are  entitled  to  succeed. 

BowxK,  L.J. — I  am  of  the  same  opinion.  As  to 
the  point  whether  upon  such  a  contract  as  this, 
signed  by  parties  describing  themselves  as 
brokers,  uie  persous  signing  are  hound  as  prin- 
cipals, I  have  nothing  to  add  to  what  has  beea 
said  bv  the  Master  of  the  BoUh.  But  the  defen- 
dants have  set  up  this  curious  defence,  that  there 
was  au  arbitration  clause  in  this  commercial  con- 
tract, and  that  there  has  been  an  arbitration  and 
an  award  under  that  clause.  There  certainly  has 
been  a  professed  arbitration,  and  there  has  also 
been  an  apparent  award,  which  decided  in  favour 
of  the  defendants  as  to  the  question  of  liabHitv ; 
upon  this  ground,  that  there  was  a  custom  to  the 
effect  that,  if  the  defendants  who  bound  them- 
selx'es  by  the  contract  disclosed  the  naines  of 
their  principals,  thei-e  was  to  be  a  novation,  so  to 
speak,  of  the  contract,  whereby  the  defendants 
were  to  be  relieved  from  liability,  and  there  was 
to  be  a  substitution  of  others  as  principal  debtors. 
The  arbitrators  decided  that  such  a  custom  as  I 
have  mentioned  existed,  and  that  the  custom  was 
to  he  read  into  the  contract^  and  therefore  they 
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discharged  the  defendants  from  all  claim.  It  is 
contended  on  behalf  of  the  plaintiffs  that  the 
arbitrators  had  no  jarisdiction  to  decide  that 
question.  The  question  is  whether  a  dispate  as 
to  the  existence  of  the  custom  is  a  dispute 
"arising  on  the  contract."  First  of  all,  ba  it 
obserred,  no  such  custom  exists  at  all ;'  that  has 
been  decided  by  the  jury.  What,  therefore,  the 
defendants  must  maintain  is  this,  that  the  arbi- 
trators had  power  to  read  into  the  contract  a  non- 
existing  custom,  on  the  ground  that  they  thonght 
it  did  exist,  and  then  on  the  faith  of  that 
supposed  custom  to  discharge  the  defendants 
from  liability  under  the  contract.  Is  that  a 
decision  -  of  aqy  dispute  or  question  "  arising  on 
the  contract  P"  Now  in  dealmg  with  the  arbitra- 
tion clause  and  interpreting  it  in  as  liberal  a 
seoae  as  we  can,  bearing  in  mind  at  the  same 
time  that  it  is  a  clause  wnich  seeks  to  oust  the 
jurisdiction  of  the  courts  of  law,  it  is  to  be 
observed  that  the  dispute  arising  o<i  the  con- 
tract "  is  mentioned  vnoflatu  with  other  specific 
matters  of  dispute,  which  do  clearly  arise  on  the 
contract.  I  am  not  quite  sure  whether  or  not  the 
character  of  the  dispute  really  intended  to  be 
referred  was  not  a  dispate  as  to  the  performance 
or  the  carrying  out  oi  the  contract,  and  not  such 
a  dispute  as  would  operate  to  put  an  end  to  the 
contract  altogether.  But  the  parties  to  a  dispute 
may  (and  commercial  men  often  do)  refer  ques- 
tions of  construction  of  documents,  which  are 
matters  of  law  and  not  matters  of  fact,  so  I  will 
assume  that  the  interpretation  of  this  clause 
would  not  exclude  disputes  as  to  the  interpreta- 
tion of  the  contract ;  nevertheless  the  question 
arises  whether  this  is  a  dispute  on  the  interpre- 
tation of  the  contract  in  such  a  sense  as  to  be  the 
subject  of  the  arbitration  clause.  It  might  be 
reasonable  to  say  that  it  was  such  a  dispute,  if 
there  were  an  existing  custom  in  the  market,  and 
the  question  were  whether  that  custom  should  be 
incorporated  into  the  contract  or  not.  But  how 
can  it  be  said  that  this  clause  is  to  be  interpreted 
so  as  to  read  into  the  contract  a  wholly  non- 
existent custom  P  If  the  arbitrators  might  decide 
that,  I  do  not  know  why  they  might  not  read  any- 
thing into  a  contract,  in  order  to  give  themselves 
jurisdiction,  and  by  that  means  tbey  might  decide 
anything  on  the  ground  that  there  was  a  custom- 
which  governed  the  matter,  although  in  fact  there 
was  none.  The  question  comes  to  this,  whether 
an  arbitrator  can  find  a  custom  which  does  not 
exist,  in  order  to  give  himself  jurisdiction,  and  to 
discharge  parties  who  have  entered  into  the  con- 
tract on  the  assumption  that  no  such  custom  is  to 
be  read  into  it.  This  is  not  a  question  as  to  the 
construction  of  the  contract,  but  a  question  of 
altering  the  contract  and  even  construing  it  after 
it  has  been  violently  altered.  On  these  grounds, 
althong^h  I  feel  great  reluctance  to  interfere  with 
the  decision  of  Hawkins;  J.,  I  cannot  help  coming 
to  the  conclusion  that  the  defendants  here  cannot 
successfully  set  up  this  award  as  a  defence. 

Fbt,  L.J. — On  the  material  question  in  this 
case  I  have  the  misfortune  to  differ  fiom  my 
learned  brethren.  The  defendants  allege  that 
the  contract  in  question  was  affected  by  a 
custom,  and  which  was,  that  if  a  broker,  acting  as 
broker  but  contracting  as  principal,  discloses  the 
name  of  the  principal  before  the  time  of  per- 
formance arrives,  the  broker  is  relieved  from 
"onal  liability  on  the  contract,  and  the  real 


principal  alone  becomes  liable.  Such  a  custom 
has  been  found  by  the  arbitrators  to  exist,  and  to 
have  furnished  a  gronnd  of  discharge  for  the 
defendants.  The  jury  have  negatived  the  exis- 
tence of  the  custom ;  but  I  do  not  feci  myself  at 
liberty  to  regard  their  decision  as  overruling  the 
decision  of  the  arbitrators,  because,  in  the  view 
which  I  take,  the  arbitrators  were  the  persons 
chosen  by  the  contracting  parties  to  decide  that 
qnestion;  and  therefore  it  appears  to  me,  with 
great  deference,  that  to  approach  that  question  hy 
asserting  that  the  custom  did  not  exist,  and 
therefore  the  arbitrators  could  have  no  jurisdic- 
tion, is  to  beg  the  question,  because,  if  the  arbi- 
trators had  authority,  the  matter  was  for  them 
and  not  for  the  jury.  Therefore  I  think  the 
question  must  be  asked  in  this  manner:  Is  » 
dispute  with  regard -to  a  custom  such  as  is  here 
alleged  a  "  dispute  arising  upon  this  contract " 
within  the  meaning  of  the  words  of  the  contract  ? 
!Now  it  appears  to  me  that,  before  the  arbitraiors 
could  determine  a  dispute  upon  the  contract,  they 
must  be  able  to  determine  what  the  contract  is, 
for  otherwise  it  would  be  impossible  to  determine 
the  rights  of  the  parties  on  the  contract.  There- 
fore, in  my  judgment,  the  first  matter  for  decision 
by  the  arbitrators  must  be,  what  is  the  contract. 
In  every  case  in  which  the  contract  is  coloured 
by  custom,  it  must  be  necessary  for  thearbitrativ 
to  determine  nhat  the  custom  is  which  so  affects 
the  contract,  and  therefore  it  must  be  competent 
for  him,  whenever  the  dispute  arises  upon  the 
omitract,  to  ascertain  the  true  interpretation  of 
the  contract,  having  regard  to  all  the  surround- 
ing circumstances,  and  having  regard  to  all 
customs,  if  any,  which  affect  the  construction  of 
the  contract.  In  the  present  case  the  custom  set 
up  does  affect  the  terms  of  the  contract.  It 
appears  to  me  that  the  dispute  arises  upon  the 
contract  as  affected  by  the  custom,  and  the  ques- 
tion is  whether  that  is  a  "  dispute  arising  npoD 
the  contract  ?"  To  my  mit.d,  the  words  **  dispute 
arising  npon  the  contract  "  plainly  embrace  such 
a  dispute  as  has  arisen  in  the  present  case, 
namely  a  dispute  as  to  whether  the  defendants 
are  or  are  not,  under  existing  circumstances, 
liable  upon  the  contract.  It  has  been  suggested 
that  those  words  may  be  limited  in  application  by 
reason  of  the  context,  and  that  because  they  occur 
together  with  the  word  "  allowance,"  they  must 
be  taken  as  ejnsdem  generit  with  that  word.  Kow, 
I  think  that  that  doctrine  of  cutting  down  the 
plain  meaning  of  words  because  they  happen  to 
occur  in  connection  with  others  is  a  doctrine  to 
which  recourse  should  not  be  had  too  freely.  In 
the  present  case  it  does  not  appear  to  me  that  the 
doctrine  applies  at  all.  On  the  contrary,  I  rather 
think  that  ^  the  terms  which  follow  the  word 
"  allowances  in  the  contract,  it  was  intended  to 
mdicate  that  disputes  of  a  much  wider  descrip- 
tion than  those  which  had  already  been  mentioned 
were  to  be  referred  to  arbitration.  I  need  not 
say  that,  differing  as  I  do  from  the  Uaster  of  the 
Bolls  and  Bowen,  L.J.,  I  have  a  strong  conviction 
that  I  mu.st  be  wrong,  but  at  the  same  time,  as  my 
opinion  is  that  which  I  have  expressed,  I  consider 
it  my  duty  to  express  that  difference  of  opinion. 
Ajfpeal  allmved,  judgTnent  for  the  niainiijf*. 

Solicitors  for  the  plaintiffs,  Field,  Boteoe,  and 
Co.,  for  Bateton,  Bright,  and  Warr,  Liverpool. 

Solicitor  for  the   defendants,  W.  W.   Wynne, 
for  H.  Forihaie  and  Hawhina,  Lh-^pooL      . 
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July  25  and  28, 1884. 

(Before  Britt,  M.B.,  Bowen  and  Pbt,  LJJ.) 

The  Poxtida.  (a) 

OK  APPXAI.  PBOX  THE   FBOBATE,  DIVOKCE,  AKO 
ADMIBALTT  DIVI8IOX. 

BoUomri/  hond — AvthorUy  of  matter — Ownert  of 

cargo— Neeetniy — Registrar  and  merchants. 
The  authority  of  a  master  to  raise  money  on  hot- 
tomry  is  limited  as  against  the  owners  of  cargo 
to  such  an  amount  as  is  necessary  to  encMe  the 
ship  to  complete  her  voyage  with  safety,  and  even 
where  the  money  is  adcaneed  by  a  person  inho  is 
■}u>t  (he  ship's  agent,  and  has  no  interest  in  the 
repairs  ^eeted  on  the  ship,  and  honestly  believes 
frvM  inquiries  made  that  the  money  is  necessary, 
he  eauMof  recover  as  against  the  cargo  owner 
anything  in  respect  of  items  other  than  those 
whieh  are  in  fact  necessary.  Fry,  LJ.,  dubi- 
tante. 
The  registrar  and  merchants  have  a  discretionary 
•  power  to  reduce  the  items  claimed  under  a  bot- 
tomay  bond,  should  they  deetn  them,  unnecessary 
or  exorbitant,  and  the  court  will  not  interfere  with 
this  discretion  unless  it  be  shown  that  the  regis- 
trar and  merthants  have  ejiereised  it  on  an  etrO' 
neous  principle. 
The  Pnnce  of  Saie-Coburg   (3  Moo.  P.   C.  1) 

explained. 
This  -waa  an  appeal  from  a  decision  of  Bntt,  J. 
in  »  bottomry  action  inBtitiited  by  the  Comptoir 
d'Escomte  de  Paris,  as  holden  of  a  bottomry  bond 
giTcn  at  St.  Michael  on  the  Italian  ship  Pontida, 
her  cargo  and  freight. 

The  ship  PontiSa,  being  at  the  island  of  St. 
Michael,  laden  with  a  cargo  of  wheat,  and  her 
master  being  without  funds  or  credit,  a  bottomry 
bond  was  executed  between  the  master  and 
Messrs.  Bensande  and  Co.,  bankers,  who  tendered 
in  answer  to  advertisements.  These  bankers 
were  not  the  ship's  agents. 

The  bond  was  entered  into  on  the  2nd  April 
1883,  before  the  Italian  consul,  with  the  formali- 
ties required  by  Italian  law,  the  sum  borrowed 
on  the  bond  being  91,37576  francs,  which, 
together  with  a  bottomry  premium  of  20  per 
cent.,  amounted  in  all  to  109,($50'P1  francs. 

On  the  19th  June  1883  judg^nent  was  pro- 
nounced for  the  TaliditT  of  the  bond  against  the 
Pontida  and  her  freight,  and  subBequently  the 
owners  of  cargo  admitted  the  ralioity  of  the 
bond  as  regards  the  cargo,  subject  to  a  reference 
to  the  registrar  and  merchants.  The  amount 
claimed  by  the  bondholders  at  the  agreed  rate  of 
exchange  was  43862.  O*.  8d. 

The  claim  came  before  the  registrar  and  mer- 
chants on  the  12th  July  1883,  and  included  repairs 
effected  under  the  recommendation  of  the  sur- 
Teyors  at  St.  Michael,  5  per  cent,  commission  in 
respect  of  the  ship's  agent's  charges  upon  dis- 
bunements,  2^  per  cent,  commission  on  the  value 
of  the  cargo  discharged,  and  the  bottomry  pre- 
mium of  20  per  cent,  on  the  total  amount 
advanced. 

On  the  21st  July  1883  the  registrar  made  his 
report,  and  fonnd  that  the  sum  of  3685{.  3*.  id. 
was  due  to  the  plaintiffs  upon  the  bottomry  bond, 
reduction  having  been  maide  in  the  amount  of  a 
bill  for  new  metal,  felt,  and  nails;  in  the  oom- 

(•)  Bqiorted  by  J.  P.  AsnsiXL  and  P.  W.  Bakis,  Etqn., 
Bsirliten-at-Law. 


'  missions  of  5  per  cent,  and  2|  per  cent,  by  the 
ship's  agent ;  and  in  the  bottomry  premium  of  20 
cent. 

On  the  19th  Nov.  1883  the  plaintiffs  filed  a 
petition  in  objection  ■  to  the  registrar's  report. 
The  case  came  on  for  hearing  upon  the  petition  on 
the  Ist  April  before  Butt,  J.,  and  on  the  29th  April 
the  learned  judge  upheld  the  report,  with  costs. 

From  this  decision  the  plaintiffs  now  appealed. 
The  further  facts  of  the  case,  and  the  full  argu- 
ments, appear  in  the  report  of  the  case  below 
(51  L.  T.  Rep.  N.  S.  268;  5  Asp.  Mar.  Law  Cas. 
284;  9P.Div.  102). 

July  25. — Dr.  Phillitnore  and  J.  P.  AspinaU  for 
the  app>ellant8. — It  having  been  proved  that  the 
lender  made  reasonable  inquiries  as  to  the  neces- 
sity of  the  repairs,  and  that  the  lender  was  not 
the  ship's  agent,  the  registrar  has  no  power  to 
reduce  the  bondholder's  claim.  It  is  to  be  re- 
membered that  there  is  no  imputation  of  fraud, 
and  that  the  bond  was  entered  into  before  the 
Italian  consul  with  all  due  formalities.  [Bbeit, 
M.B. — Has  the  duty  of  the  lender  to  make  in- 
quiries anything  to  do  with  it  P  Is  it  not  entirely 
a  question  of  the  authority  of  the  master  to  bind 
the  owners  of  ship  and  cargo?]  The  fact  that 
the  lender  has  made  inquiries  seems  to  have  in- 
fluenced the  courts  in  previous  decisions.  [Bbett, 
M.B. — What  authority  has  the  master  to  incur 
expenses  which  are  not  necessary  ?]  By  reason  of 
the  initial  necessity  of  something  being  requisite 
to  enable  the  ship  to  cany  the  cargo  to  its  port 
of  destination,  the  master  is  held  out  as  the  agent 
of  the  ship  and  the  cargo  owners  for  carrying  out 
that  purpose.  If  he,  being  so  held  out,  incurs 
more  expense  than  is  afterwards  decided  to  be 
necessary,  it  seems  unreasonable  that  an  inno- 
cent person  who  bond  fide  lends  money  on  the 
faith  of  the  agency,  should  be  made  to  suffer  in 
consequence  of  the  wrongful  acts  of  the  ag^nt, 
and  that  the  agent's  principals  should  escape  all 
liability.  The  following  authorities  support  the 
appellants'  contention : 

The  Prince  of  Baxe-Coburg,  3  Moo.  P.  C.  1 ;  3  Bmgg' 
887: 

The  Jane,  1  Dod.  464,  465 ; 

Tht  Yibilia,  1  W.  Bob.  1, 10 ; 

The  Orelia,  8  Bam-  ?<>>  84; 

The  Royal  Stuart,  2  S^ks,  260 ; 

The  Cognac,  2  BMgg.  377 ; 

The  Olenmanna,  Lash.  115. 

The  following  cases  were  also  referred  to : 

The  Zodiac,  1  Hapr.  320 : 
The  Lord  Cochrane,  2  Bob.  336 ; 
Ounn  T.  RiAerU,  L.  Bep.  9  C.  P.  831 ; 
The  Bhoderick  JD/iu,  Swa.  177. 

Barnes  (with  him  Bigham,  Q.C.),  for  the  respon- 
dents, was  not  called  upon. 

Brett,  M.B. — ^In  this  case  the  plaintiff  brought 
a  suit  in  the  Admiralty  Court  against  the  owners 
of  the  PoTitida  and  her  carg^  on  a  bottomry  bond 
by  which  the  captain  at  a  foreign  port  made  the 
ship,  freight,  and  cargo  liable  to  bottomry.  The 
defence  put  forward  by  the  owners  of  cargo 
is,  that  the  circumstances  with  regard  to  three 
items,  viz.,  charges  for  metal  and  felt  supplied  to 
the  Pontida,  agent's  commission,  and  the  premium 
on  the  bond,  did  not  give  the  captain  authority  to 
bind  the  owners  to  a  bottomry  bond  beyond  a 
certain  amount,  and  that  that  amount  has  been 
exceeded.  Now,  when  a  suit  is  brought  in  the 
Admiralty  Court  upon  a  bottomry  bond,  the  first 
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<)aestion  is  wheUier  the  Court  of  Admiralty  will 
oecree  in  favour  of  the  bond  at  all  P    It  will  not 
•decree  iu  favour  of  the  bond,  against  either  the 
shipownor  or  the  owner  of  cargo,  merely  from  the 
fact  that  the  bond  is  in  existence.  The  preliminary 
inquiry  is  whether  the  bottomry  bond,  as  a  whole, 
wae  entered  into  under  circumstances  which  gave 
the  captain  authority  to  bind  the  owners  at  all. 
The  matter  is  one  of  uie  most  extreme  importance 
for  the  protection  of  the  owners  of  ships  and  the 
-owners  of  cargoes.    That  which  is  done  is  done 
.as  a  matter  of  fact,  entirely  without  their  autho- 
rity,  and  without  their    having  the  means    of 
exercising  any  control  whatever.     These  things 
■tare  done   in  a  foreign  port.    A  long  scries  of 
decisions  in  the  Admiralty  Court  has  shown  the 
necessity  of  looking  strictly  into  these  honds,  and 
it  has  been  stated  over  and  over  again  that,  if 
there  were  any  laxity  whatever  exercised  in  the 
Admiralty  Court  as  to  this  power  of  captains  to 
bind  the  owner  of  the  ship,  or  the  owner  of  the 
cargo,  by  ordering  large  repairs  in  these  foreign 
ports,  the  shipowner  and  the  owner  of   cargo 
would   be  practically  helpless  to   an  indefinite 
extent.    A  ship  is  taken  into  some  small  foreign 
port,  which  has  little  or  no  trade  of  its  own,  and 
if  the  ship  came  in  and  they  could  do  What  they 
liked  with  it,  it  would  be  like  the  ships  that  were 
Wrecked  on  the  coasts  of  England  and  Scotland 
in  olden  days.    It  would  be  a  subject  of  thankful- 
ness in  every  church  in  the  place.    It  has  been 
«cen  and  known  that  there  is  little  or  no  pro- 
tection for  the  shipowner,  or  for  the  owner  of 
•cargo.    People,  one  cannot  say  propei'ly,  but,  as 
■one  knows,  not  unnaturally,  are  very  likely  (I  am 
not  saying  this  of  every  foreign  port)  to  combine 
together  to  get  as  much  out  of  the  ship  as  they 
can  in  what  they  would  say  is  all  in  the  fair  way 
of  trade.    They  say,  "  Let  us  charge  the  highest 
prices  we  can ;  let  ua  refit  this  ship  from  top  to 
bottom,  uid  the  more  business  we  do  upon  the 
ship,  and  the  better  prices  we  get,  the  more  profit 
we  will  make."    And  therefore  the  court   has 
found  that,  if  it  rested  merely  upon  the  survey  of 
*  surveyor  in  one  of  these  small  ports,  and  upon 
the  evidence  of  the  shipwright  who  has  to  do  the 
work,  and  upon  the  allowances  of  the  consul  who 
has  lived  so  long  with  the  people  of  the  place  that 
he  has  got  to  take  their  view  instead  of  consider- 
ing the  interests  of  strangers — if  the  court  rested 
upon  such  evidence  as  this  it  would  rest  upon  a 
rotten  reed,  and  the  owners  of  ship  and  cargo, 
who  are  not  present,  would  have  no  protection 
a^[ainst   being   practically    robbed.      Therefore, 
with    regard    to    this    preliminary   question    of 
whether  the  court  will  decree  in  favour  of  the 
bond  at  all,  the  court  always  insists  upon  looking 
.strictly  into  the  matter,  and  does  not  uphold  the 
validity  of  the  bond  unless  it  is  shown  that  the 
bond  was  entered  into  in  good  faith.    Hence, 
when  a  person  oomes  into  court  and  says,  "I 
have  advanced  money  on  a  bottomry  bond,"  the 
first  ({uestion  which  is  asked  in  the  Admiralty 
Court  is,  "  Have  you  done  that  in  good  faith?* 
Upon  such  a  question  as   that  the  question  of 
whether  he  has  made  any  inquiry  at  all  is  very 
material,    because,  if   the   thmgs    supplied   are 
proved  to  be  absolutely  necessary,  there  is  very 
little  more  to  be  said ;  bat  upon  the  assumption 
that  the  amonnt  rtf  the  bottomry  bond  is  large, 
the  very  first  question  which  presents  itself  as  to 
4he  good  faith  of  the  lender  is  this :    "  How  came 


yon  to  lend  such  a  large  sum  on  bottomry  on  this 
ship  without  making  any  inquiry  at  ail  ?  That  is 
evidence  (if  you  have  made  none)  of  want  of 
good  faith^  and  if  I  find  that  the  bottomry  bond  " 
— the  Court  of  Admiralty  always  aays — :">a,ail 
extravagant  bond  in  fact,  and  if  I  find  that  you, 
the  lender  on  bottomry,  have  made  no  inquiries 
at  all,  I  shall  decree  against  yon,  ae  indgc  of 
fact,  that  you  have  not  entered  into  this  iMttomiy 
bond  in  good  faith,  and  I  will  not  declare  for  tl:^ 
bottomry  bond  at  all.  I  set  it  aside  absolutely 
and  altogether."  There  is  then  no  need  for  a 
reference  to  the  registrar  and  merchants,  for  the 
bottomry  bond  is  gone.  Then  what  is  the  law 
which  authorises  the  captain  to  enter  into  a 
bottomry  bond  at  all  P  I  confess  that,  amonost 
the  many  novel  arguments  which  I  hear  in 
this  court,  I  have  been  astonished  to  hear 
of  this,  to  me,  new  doctrine,  that,  assuming 
the  things  to  be  in  fact  nnnecessaly,  the 
mere  fact  that  the  lender  on  bottomry  has  made 
reasonable  inquiries  as  to  whether  th^'  are 
necessary  or  not,  the  bond  is  to  be  a^hdd  for  its 
whole  amount,  although  in  fact  nothing  in  it  was 
necessary  at  all.  Let  us  illustrate  the  case  in 
this  way:  Suppose  that  all  the  things  done  to 
the  ship,  such  as  carpentering,  &c.,  are  as'  a 
matter  of  fact  necessary  in  order  that  the  ship 
may  prosecute  her  voyage,  and  suppose  that  the 
price  of  the  materials  supplied  and  rtftat^' 
c£ect«d  to  have  been  reasonable,  -  aad  -svp^ 
pose  there  was  an  agent  of  the  shipowber 
in  the  port  whose  duty  it  was  to  pay  for 
these  thin^  on  behalf  of  the  owners ;  tnt  is,  ta 
pay  th^  prices  without  any  bottomry  commiBsion 
at  all.  But  suppose  that  notwithstandirtg  that  the 
captain  hM  entered  into  a  bottomry  bond.  That 
is  not  an  imaginary  case.  It  is  in  the  books  and 
has  occurred :  (Oumw  v.  Bohetts,  2  Asp.  Mar.  Law 
Cas.  250 ;  80  L.  T.  Rep.  N.  S.  424;  L.  B(».9C.  P. 
331.)  In  that  case  it  was  declared  by  tM  court 
that  the  bottomry  bond  could  not  be  enforced^ 
the  declaration  was  against  the  bottomry  bond, 
and  it  was  held  to  be  wholly  void.  WhjP 
Because,  although  the  things  were  neoeeaary  as  a 
matter  ot  carpentering  to  carry  the  ship  to  the 
end  of  her  voyage,  yet  they  were  not  necessary  in 
the  whole  sense  of  the  word,  because  there  was  an 
agent  of  the  shipowner  in  the  port  who  would 
have  advanced  tne  money  on  other  terms  than 
bottomry,  and  whose  duty  it  was  to  do  so.  There- 
fore, although  the  bottomry  lender  had  lent  his 
money,  he  could  not  recover  any  of  it  as  apoa  a 
bottomry  bond.  Now  supposing,  in  this  case  ot 
Gunn  V.  Sobertt  {ubi  («f)!),  it  had  been  asa^ted, 
"  This  is  quite  true,  but  I  did  not  know  there  was 
an  agent  of  the  ship  in  the  port.  How  shoald  I 
know  there  was  an  agent  F  I  went  about  amongst 
my  friends  and  asked  them, '  Do  yon  know  whether 
there  is  an  agent  P'  and  they  said,  '  No,  there  is 
no  agent  that  I  know  of.' "  Snpposine  he  had 
then  gone  to  the  captain  and  the  captain  had  said, 
"  No,  there  is  not  an  agent."  How  came  it  that  in 
the  case  referred  to  no  allasioa  is  made  to  this 
theory  of  "  reasonable  inquiries  ?"  No  such 
doctrine  was  even  broached,  and  the  bottomry 
bond  was  declared  against  upon  the  gronnd  that 
there  was  no  authority  in  the  captain  to  enter 
into  it  under  the  circumstances.  Now,  let  as  take 
this  case.  Supposing  a  ship  is  in  one  of  these 
foreign  ports,  and  she  requires  a  certain  amoant 
of  sheatning  or  coppering,  and  other  repairs,  to 
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take  her  to  the  end  of  the  voyage,  Imt  the  captain 
thinks  it  will  be  for  the  benefit  of  his  owners  that 
Bhe  shonld  be  repaired  not  only  sufiBciently  to 
tarry  her  to  the  end  of  the  voyage,  but  also  to 
re-class  her,  aud  make  her  ns  good  as  she  was 
before ;  that  is,  about  five  times  more  repairs  and 
more  popperuiK  and  sheathing  than  would  be 
necessary  to  take  her  to  the  end  of  the  voyage. 
Supposing  the  surveyors  in  terms  say  that  those 
are  the  things  which  are  required  to  t^e  her  to 
England,  or  to  the  end  of  her  voyage.  The  man 
lends  his  money  on  the  bottomry  Dond  on  the 
faith  of  that.  According  to  the  argument  here, 
if  he  does  not  suspect  the  honesty  of  the  people, 
it  would  be  said,  "  ITiere  are  reasonable  inquiries ; 
he  has  reasonable  grounds ;  there  are  the  surveys ; 
there  is  the  consul  s  acquiescence  in  the  surveys." 
There  is  not  a  case  in  the  books  in  which,  under 
such  circumstances,  where  it  has  been  shown  that 
the  repairs  done  were  not  merely  the  repaii-s 
necessary  for  the  completion  of  the  voyage,  but 
were  repairs  necessary  to  re-class  the  ship,  the 
bottomry  bond  has  been  allowed  to  the  full  extent. 
In  a  case  in  which  unnecessary  repairs  were  done 
two  questions  would  arise;  First,  whether  the 
court  would  declare  for  the  bond  at  all.  On  that 
point  the  court  would  inquire  whether  the  lender 
on  bottomry  had  made  the  advance  bona  ^e.  If 
he  knew  that  the  repairs  which  were  done  were 
unnecessary,  and  that  there  was  an  attempt  to 
impose  upon  the  owners  (in  which  case  the 
question  of  reasonable  inquiries  comes  in  so 
as  to  enable  us  to  see  whether  he  has  entered 
into  the  bottomry  bond  bond  fide  or  whether  he 
has  been  a  party  in  an  attempt  to  impose  upon 
the  owners),  although  part  of  his  money  had  been 
spent  in  necessary  repairs,  the  whole  bond  is 
declared  against.  But  supnosing  he  has  not,  and 
has  bond  nde  made  the  advances,  then  the  bond 
would  be  declared  for ;  but  then  it  would  go  to  the 
registrar  and  merchants  to  say  how  much  of  these 
repairs  were  necessary  to  take  this  ship  to  the  end 
of  ner  voyage.  The  bond  being  declared  for  as  an 
honest  bond,  you  have  then  to  consider  how  much 
was  authorised  by  the  position  of  the  captain, 
that  is,  how  much  was  necessary.  Therefore, 
when  a  bottomry  bond  is  declared  for  as  an 
honest  bond,  the  lenders  have  to  go  iato  this,  that 
it  is  a  good  bond  for  each  and  every  item  of  it 
which  IB  necessary,  and  it  is  a  bad  bond  for  each 
and  every  item  that  was  beyond  necessity.  It  is 
therefore  for  the  registrar  and  merchants,  after  the 
bond  has  been  declared  to  be  a  valid  bond  as  a 
whole,  to  inquire  as  to  each  item  in  it,  whether  the 
captain  had  authority  to  go  to  the  extent  of  the 
particular  item.  That  depends  upon  whether  the 
item  waa  necessary  or  not,  or  how  much  of  it  was 
necessary.  Each  item  that  was  necessary  is 
allowed,  and  each  item  that  was  wholly  unneces- 
sary is  struck  out.  Each  item  that  goes  beyond 
necessity  is  cut  down.  That  is  the  duty  of  the 
registrar  and  merchants  after  the  bond  is  declared 
for.  There  is,  I  venture  to  say,  no  trace  in  the 
1x)oks  of  anything  ever  having  been  referred  to 
the  registrar  and  merchants  with  regard  to  a 
bottomry  bond  except  the  questions  I  have  now 
stated,  which  are  referred  to  them  not  to  enable 
the  Admiralty  Court  to  decree  whether  the 
bottomry  bond  is  good  or  not  as  a  whole,  but 
after  the  court  has  declared  it  is  good  in  order  to 
see  how  much  of  it  can  be  allowed.  If  the 
"  reasonable  inquiries  "  were  to  go  to  the  whole 


amount  of  the  bond,  it  would  be  a  matter  to  be- 
inquired  into  by  the  court  in  order  to  see  whether 
it  would  decree  for  the  validity  of  the  bond  or 
not.  If  the  reasonable  inquiry  would  do  as  to- 
any  particular  item  it  might  be  that,  after  having 
decreed  for  the  bond,  the  question  whether  reason* 
.  able  inquiries  were  made  as  to  one  particular  itenv 
if  it  would  be  a  matter  of  inquiry  all,  might  bQ 
for  the  registrar  and  merchants  as  to  that  point ;. 
that  I  will  not  say.  It  is  enough  for  me  to  say 
that  the  question  of  reasonable  inquiries  has 
never  been  a  test  at  all  of  what  amount  was 
to  be  allowed,  but  only  whether  the  bond  was 
to  be  allowed,  or  declared  against.  With  great 
deference,  the  language  of  the  Privy  Council 
in  the  case  which  has  been  cited,  and  which 
has  raised  some  difBculty,  it  is  not  to  my  mind  so 
accurate  as  the  learned  Lords  would  have  used  if 
they  had  been  dissecting  the  case.  In  my  opinion 
that  language  was  meant  to  apply  to  that  part  of' 
the  case  which  I  have  endeavoured  to  explain  and 
to  enunciate,  namely,  whether  the  bond  was  a 
bond  fide  bond  and  was  to  be  allowed  at  all,  or  not,, 
because,  as  I  say,  even  assuming  that  part  of 
the  expenses  is  for  that  which  is  absolutely 
necessary,  yet,  if  the  bond  is  an  extravagant 
bond,  and  has  been  entered  into  by  the 
lender  either  with  gross  carelessness  as  to  the- 
necessities  of  the  ship,  or  if  he  has  been  a  party 
to  an  attempt  to  impose  upon  the  shipowner, 
there  is  a  want  of  good  faith  which  will  at  once 
put  an  end  to  the  bond,  and  there  would  be- 
nothing  to  go  to  the  registrar  and  merchants  at 
all.  The  w-nole  principle  is  founded  upon  the- 
fundamental  doctrine  that  by  the  law  of  England 
the  master  of  a  ship,  when  away  from  his  owners,, 
and  in  a  foreign  port,  has  no  authority  to  bind  the 
shipowners  to  anvthing  except  in  case  of  necessit/. 
With  regard  to  tne  cargo  owner  the  case  is  still 
stronger,  if  possible,  because  the  master  is  never 
the  agent  of  the  cargo  owner.  Wh«i  he  takes  the- 
cargo  on  board  he  does  not  take  them  on  board  as 
agent  for  the  cargo  owner.  I  should  have  thought 
the  whole  thing  so  simple  that  no  one  could  have 
even  argued  upon  it.  The  master  takes  the  goods 
on  boara  as  agent  of  the  shipowner,  and  not  as 
agent  of  the  cargo  owner.  Nothing  can  make  him 
agent  of  the  cargo  owner  iroia  beginning  to  end, 
except  a  necessity  arising  during  the  voyage.- 
Therefore  to  say  that  without  that  necessity 
existing  he  has  authority  to  bind  the  cargo  owner 
whose  agent  he  is  not  because  the  person  who- 
lends  him  money  has  made  reasonable  inquiries 
whether  the  thing  were  necessary  or  not,  is  to- 
cut  away  the  whSe  ground  upon  which  he  can 
bind  the  cargo  owner  at  all.  To  say  that,  although 
he  was  not  the  agent  of  the  cargo  owner,  although 
necessity  has  not  put  him  into  the  position  of 
being  agent,  yet  without  being  his  agent  at  all  he 
can  bind  him  through  the  result  of  reasonable- 
inquiries,  seems  to  me  to  be  a  contradiction  of 
what  has  always  been  held  in  this  country.  There- 
fore I  myself  come  to  the  conclusion  that  no  such 
doctrine  as  urged  by  Dr.  Phillimore  has  ever  been 
known  or  countenanced  by  the  law  of  England, 
either  in  the  Admiralty  Court  or  _  elsewhere. 
Having  regard  to  a  doubt  which  exists  in  themind 
of  my  learned  brother  Fry,  in  which  doubt  I  do- 
not  myself  participate,  I  also  think  that. this' 
appeal  must  fail,  on  the  ground  that  there  is  no- 
evidence  of  any  reasonable  inquiries  having  been 
made.    However,  I  do  not  base  my  decision  upon 
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that  ground,  but  upon  the  greater  ground  that 
the  master  bad  no  authoritT  with  regard  to  these 
items  to  bind  the  owners  of  cargo  beyond  what  is 
clearly  necessary.  The  necessity  with  regard  to 
the  items  in  dispute  has  been  disproved  at  the 
reference.  As  to  the  decision  of  the  registrar  and 
merchants  as  to  what  was  necessary  or  not,  the 
court  has  never  thought  of  interfering  with  that 
decision.  The  court  has  always  said  that  with 
regard  to  the  items  found  by  the  registrar  and 
merchants  it  would  only  interfere  with  that 
finding  upon  a  question  of  principle,  and  not 
upon  a  question  of  detail,  because  this  the 
court  is  wholly  unable  to  do.  The  registrar 
and  merchants  have  found,  with  regard  to 
these  items,  thM  they  were  not  necessary,  and 
therefore  I  ^ton  see  no  reason  to  interfere. 
The  commissions  —  that  is,  the  mercantile 
comlnissions — ^which  are  alleged  to  have  been 
paid,  whether  they  were  necessary  or  not,  or 
whether  the  amount  was  that  which  was  reason- 
ably necessary,  is  for  the  registrar  and  merchants 
just  as  much  as  the  other  items.  And  also,  with 
re^rd  to  the  bottomry  commission,  that  is  a 
thing  the  propriety  of  which  is  known  to  the 
registrar  and  merchants,  and  the  court  has  no 
means  of  rectifying  as  to  each  and  every  one  of 
those  items.  Ijiey  are  the  ordinary  points  of 
snbmission  to  the  registrar  and  merchants  which 
they  are  wholly  competent  to  deal  with,  and,  as  I 
have  said,  the  court  will  never  overrule  them 
except  npon  a  point  of  principle.  The  question 
brought  before  us  has  been  one  of  principle,  and 
that  18  the  question  which  has  been  so  strenuously 
argued,  and  that  question  again  I  say  is  this : 
Assuming  that  there  was  no  necessity  to  the 
extent  to  which  these  expenses  have  berai  mcurred, 
nevertheless  has  the  captain  authority  to  bind  the 
caigo  owner  to  their  full  extent,  because  the 
merchant  who  lends  the  money  made  "  reasonable 
inquiries  f"  I  say  no  such  law  is  known  in  Eng- 
land as  will  give  the  captain  authority  upon  the 
fiuth  of  such  facts. 

BowEN,  L  J'. — I  am  of  the  same  opinion,  and  I 
agree  entirely  both  with  the  law  as  propounded 
by  the  Master  of  the  Rolls  and  with  the  reason- 
ing by  which  he  has  come  to  that  conclusion. 
Shortly  expressed  the  law  is  this  :  The  master,  as 
i )  seems  to  me,  is  only  the  agent  to  bind  the  cargo 
owner  in  the  hour  of  necessity.  He  derives  all 
bis  authority  from  the  necessity,  and  his  autho- 
rity must  be  measured  by  that.  That  is  the 
great  principle  which  seems  to  me  to  have  mn 
through  the  commercial  law  of  this  country,  and 
to  that  I  find  really  no  exception.  But,  if  this 
appeal  were  allowed,  that  principle  would  be 
destroyed,  because  the  measure  of  the  authority 
of  the  master  to  bind  the  cargo  owner  is  not  the 
necessity  of  the  hour,  but  what  the  person  lend- 
ing thinlcs  about  the  necessity.  That  is  a  totally 
new  principle,  I  believe,  not  only  one  not  hitherto 
recognised  by  the  common  law,  but  one  which 
would  be  most  dangerous  to  business.  It  is 
essential  that  we  should  keep  to  the  lines,  I 
think,  of  the  common  law  with  regard  to  the 
authority  oi  the  master,  or  else  the  shipowners 
of  this  great  country  would  be  at  the  mercy  of 
many  a  small  island  and  many  a  small  court. 
The  authorities  of  the  common  Law  (I  will  not  go 
back  to  them)  all  bear  in  that  direction.  We 
have  been  pressed  with  two  or  three  passages  from 
the  judgments  in  the  Privy  Council,  and  of  Dr. 


Lushington,  I  think,  in  which  it  is  suggested  that 
possibly  the  lender  of  money  to  the  captain  of  a 
ship  may  be  entitled  to  recover  against  the  prin- 
cipal of  the  master,  if  there  is  an  apparent  neces- 
sity without  the  real  necessity,  providing  he 
has  made  what  is  called  reasonable  inquiry- 
I  fail  myself  to  see  how,  upon  principle,  what  the 
lender  of  the  money  may  reasonably  think  can 
possibly  extend  the  master's  authority,  which  is, 
as  I  said  before,  derived  from  the  necessity  of  the 
case.  But  then  th^re  is  the  languu;e  in  the  judg- 
ment in  the  case  of  The  Saxe-Coourg  {ubi  tup.). 
It  appears  to  me  that  the  language  there  used, 
when  read  by  the  light  of  the  explanation  which 
the  Master  of  the  Soils  has  given,  really  ceases 
to  be  effective  foFthe  purpose  of  the  appellants' 
argument.  Whether  it  is  so  or  not,  that  language, 
great  as  is  the  authority  of  the  lips  from  which  it 
came,  is  inconsistent  with  the  doctrine  which  I 
consider  is  applibablti  to  this  case,  and  I  cannot 
follow  it.  It  seems  to  me  to  be  language  which 
is  contrary  to  the  common  law.  I  wish  also  to 
say  that,  even  if  the  law  were  as  has  been  pro- 
pounded by  Dr.  Phillimore  and  Mr.  Aspinall, 
viz.,  that  reasonable  inquiries  would  warrant  the 
lender  in  lending  money  which  was  really  not 
wanted  for  the  purpose  of  the  ship  ccmtinning 
her  voyage,  yet  in  this  case  there  seems  to  me  to 
be  no  evidence  of  any  such  inquiry  as  wonld 
justify  any  honest  man  in  dealing  with  the  credit 
of  others.  There  seems  to  me  to  be  an  absence 
of  all  reasonable  inquiry  on  the  part  of  the 
lender. 

Fkt,  L.J. — I  concur  in  the  conclusion  to  which 
mv  brethren  have  come  in  this  case,  although 
I  have  not  been  able  to  do  so  with  such  freedom 
from  doubt  as  they  have.  The  doubt  in  my  mind 
is,  whether  a  tradesman  supplying  goods  to  the 
ship  was  not  a  tradesman  supplymggoods  cm  behalf 
of  the  ship,  but  an  independent  merchant  making 
a  loan.  My  doubt  is  due  to  the  two  aathorities. 
The  Prince  of  Sane-Colnirg  and  The  Boyal  Btnart, 
both  of  them  judgments  of  great  authority.  The 
rule,  as  Dr.  Lushington  lays  it  down,  does  seem 
to  me  to  be  more  ehstic  than  the  rule  laid  down 
by  the  Master  of  the  Bolls  and  Bowen,  L  J'.,  and 
but  for  the  observations  he  made  ia  those 
cases  I  should  be  free  to  agree  with  the  law 
as  now  laid  down  by  my  learned  brothers.  Hie 
passages  to  which  I  refer  have  created  a  doubt  in 
my  mind  as  to  whether,  when  the  lender  is  a 
person  who  has  nothing  to  do  with  the  supplies 
made  to  the  ship,  and  bond  fide  makes  advances 
for  the  pnrposes  of  the  ship  after  due  inquiry, 
and  believing  as  the  result  of  his  inqoiriea  that 
the  money  is  to  be  expended  in  necessaries, 
whether  in  such  a  case  as  that  the  bottomry  bond 
is  not  good  for  the  whole  amount.  In  the  present 
case  it  is,  however,  not  necessary  to  decide  that 
point,  because,  in  my  judgment,  the  appellants 
have  not  shown  that  reasonable  inquinea  were 
made,  nor  that  the  advance  was  maae  npon  the 
faith  of  reasonable  inquiries.  In  the  first  place, 
it  appears  to  me  that  the  lender  ought  to  have 
satisfied  himself  that  the  repairs  bound  to  be  done 
were  not  more  than  were  necessary  for  the  com- 
pletion of  the  voyage.  I  have  been  unable  to  find 
in  the  documents  or  in  the  evidence  anything 
that  shows  the  least  inquiry  on  the  part  of  the 
lender.  In  the  next  place,  it  appears  to  me  that 
the  lender  being,  as  he  is  descrioed,  a  merchant 
in  that  port,  was  primarily  bound  to  make  some 
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inqniries  as  to  the  prices  charged  for  the  repairs 
to  the  ship.  The  result  I  arrive  at.  is  this : 
hftTing  regard  to  the  report,  if  he  had  made 
reasonable  inquirer  he  -woaid  have  found  that  the 
copper  sheathing  was  charged  at  an  exorbitant 
price.  Therefore  I  say,  if  the  doubt  Trhich  I 
rentnre  to  express  is  a  doubt,  it  is  quite  plain 
that  the  appellants  hare  not  brought  themselves 
within  the  doubt  which  I  have  expressed,  and 
therefore  I  entirely  concur  with  the  decision  of 
the  Master  of  the  RoUs  and  the  Lord  Justice. 

Appeal  dimitied. 

Solicitors  for  the  appellants,  Lowlen  and  Co. 

Solicitors  for  the  respondents,  IwfUdew,  Inee, 
and  Ccit. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY   DIVISION. 

Thiirtday,  Dee.  4, 1884. 

(Before  Kat.  J.) 

Be  HiLLZB  AKD  MiLLiB;  B«  Fbekch;  Lorx  V, 
Hills,  (a) 

PraeHee—Juritdietion—BlU  of  cottt  delivered— 
Secmddlottg  and  impertinent  matter  —  Bulet  of 
Court  1883,  Order  XIX.,  r.  27 ;  Order  XXXVIIL, 
r.  11. 

An  applieation  too*  made  thai  certain  part*  of  a  hill 
of  eorit  delivered  might  be  expunged  for  scandal 
and  impertineney. 

It  wa*  contended,  in  opposition,  that  the  Jurisdiction 
of  the  court  was  confined  to  scandalous  and  im- 
pertinent matter  in  pleadings  and  affidavits,  and 
thai  therefore  the  application  could  not  he  enter' 
iained. 

Held,  that  every  proceeding,  of  whatever  nature,  in 
the  Court  of  Chancery,  which  was  made  the 
vehicle  for  the  introduction  of  scandalous  or 
irrelevant  matter,  could  he  amended  or  otherunse 
dealt  with  under  the  general  jurisdiction  of  the 
eovrt. 

Xlrskine  v.  Qarthshore  (18  Ves.  \\.4i)  followed. 

Makt  Rieyks  was  a  claimant  against  the  estate 
of  Robert  French  for  the  sum  of  425{.  and 
interest. 

The  defendants,  who  were  the  executors  and 
trustees  of  Robert  French's  will,  did  not  consider 
her  claim  a  proper  one  to  be  allowed;  but  the 
claim  was  eventually  referred  to  one  of  the  official 
referees,  who  allowed  it. 

By  an  order  made  in  the  action,  dated  the  15th 
Aug.  1884,  it  was  referred  to  the  taxing  master  to 
tax  Mary  Reeves  her  proper  costs  of  establishing 
her  claim  allowed  by  the  chief  clerk's  separate 
certificate,  dated  the  14th  June  1884. 

The  defendants'  solicitors  subsequently  re- 
quested the  claimant's  solicitors  to  carry  their 
bill  of  costs  into  the  taxing  office,  and  requested 
to  be  furnished  with  a  copy  of  such  bill  of  costs. 

On  the  27th  Nov.  1884  the  claimant's  solicitors 
furnished  a  copy  of  their  bill  of  costs  as  desired, 
for  which  they  charged  the  sum  of  31.  6«.  8(2., 
being  at  the  rate  of  4d.  per  folio  for  200  folios, 
and  the  defendants'  solicitors  paid  them  that 
sum. 

On  the  1st  Dec.  1884  the  defendants'  solicitors 
gave  notice  of  motion  that  the  several  parts,  par- 
te) Bspoitad  by  E.  A.  HCBATCBLEY,  Eaq.,  B*nlBter«t-Law. 


ticnlarised  in  the  schedule  to  the  notir«  of  motion, 
of  the  bill  of  costs  of  the  claimant's  solicitors 
carried  in  and  lodged  bv  them  at  the  taxing 
office  might  be  expunged  for  scandal  and  im- 
pertineney ;  and  that  the  claimant's  solicitors 
might  be  ordered  to  pay  to  the  defendants'  soli- 
citors the  costs  occasioned  by  the  introduction  of 
such  scandalous  and  impertinent  matter,  including 
the  costs  of  this  application. 

On  the  2nd  Dec.  1884  the  claimant's  solicitors 
wrote  the  following  letter  to  the  defendants' 
solicitors : 

Wa  were  somewhat  snrpriied  at  reoeiving  the  noUoe  of 
motion,  served  by  yon  lait  nipht.  to  strike  oat  oertaiii 
entrias  in  the  bin  of  oosta  delivered  ia  this  1 


inqnii?  into  it  we  find  that,  bv  mistaken  the  olerk  who 
made  ont  the  bill  of  costs  inaarted  a  swaber  of  aoliaitor 
and  client  i<ema,  which  were  (imply  entered  in  the  draft 
oosti  aa  a  matter  of  leoord  at  the  time'  aa  anlnat  the 
olienta,  and  nsrar  intended  to  be  inaerted  is  ue  preaent 
hill  of  ooata.  We,  therefore,  without  rsoogniaiiu'  yonr 
right  to  adopt  the  preeent  conrae,  withdraw  onr  bul  from 
tuatioa.and  alio  the  oopy  anppUed  to  nra,  and  will 
deliver  an  amended  copy  for  taxation,  and  alao  refnnd 
the  differenee  in  the  ohargea  with  regard  to  the  folios. 
We  may  also  mention  tliatwe  shall  be  willing  to  par  your 
ohaigea  with  referenoe  to  thia  matter,  to  be  taxed.  Kuidly 
let  na  hear  from  yon  that  the  motion  naa  been  withdrawn, 
otherwiae  we  shall  have  to  appear  on  aame,  and  ahall  read 
this  letter  in  evidenoe,  and  auo  an  affidavit,  whioh  will  be 
deposed  to  by  the  olerk  who  made  ont  the  bill,  saying 
that  it  was  a  miatake  the  aolieitor  and  client  items  being 
inaerted  in  the  bill,  and  that  it  was  without  oar  Mr. 
Miller's  knowledge. 

After  this  letter  was  written  an  interview  took 
place,  at  which  a  request  was  mad*  that 
claimant's  solicitors  should  put  in  writing  a 
statement  that  they  had  not  seen  or  settled  the 
charges  before  delivery  of  the  bill  of  costs. 

Accordingly,  on  the  same  day  the  dlaimant's 
solicitors  wrote  ag^in  as  follows : 

With  referenoe  to  onr  iderk'a  interview  with  yon  to- 
day, we  beg  to  say  that  the  bill  of  ooata  we  have  sant  yos 
was  made  oat  bv  oor  olerk,  and  that  we  neither  aaw  nor 
settled  the  ohargea  before  it  waa  delivated  to  you. 
Kindly  hand  onr  elerk  flie  bill  of  eosta,  ao  that  we  may 
amend  it,  and  alao  the  copy  delivaied  to  the  taxing 
master.  Oor  Mr.  Miller  had  no  peraonal  knowledge  in 
any  way  of  the  oontenta  of  the  bill,  and  has  ao  wish 
whatever  for  anything  to  be  pnt  into  it,  and  it  is  furthest 
rrom  his  thonghts  to  do  anything  offasoive.    .    .    . 

On  the  3rd  Dec.  1884  the  defendants'  solicitors 
sent  the  following  reply : 

We  have  to  aoknowledge  thereoeiptof  yonr  twolettara 
of  yesterday's  datet  W*  must  also  aek  yoa  to  send  an 
ap^ogy  ....  for  having  been  the  cause  of  pnb- 
liahing  the  alandenma  statementa  referring  to  him,  and 
state  that  yoa  witiidraw  them  entinly.  It  ia  rtaUy  a 
very  seriona  matter.  We  oao  see  yoa  tbia  morning  at 
ll.SD  or  12  o'elook  to  diaeoas  the  matter,  and  eideavoar 
to  arrange  terms  so  far  as  the  intended  motion  ia  con- 
oemed.  If  Mr.  Miller  does  not  ptopoee  to  oome  himeeU , 
yon  most  be  niod  enough  to  give  your  olerk  auffieieitt 
Butbority  ao  that  he  may  be  able  to  settle  everything 
(inolnding  amount  of  costs)  without  referring  again  to 
yon.  We  nay  meotion  that,  as  there  appeared  to  be  a 
prospeet  of  settling  the  matter,  we  last  evening  stopped 
all  the  work  which  waa  in  hand  for  the  brieta,  so  that  the 
expenaee  might  be  kept  down  aa  low  as  poesible 
.  .  .  . — F.S.  Indloaea  we  aend  you  a  form  at  letter 
for  yon  to  write  ....  and  we  think  it  meeta  tha 
oaae. 

On  the  same  day  the  claimant's  solicitors 
answered  as  follows : 

We  are  in  receipt  of  yonr  letter,  bnt  we  think  we  have 
done  everything  m  reason  to  rectify  our  olerk's  error. 
As  we  have  bsfore  fully  explained  to  yon,  the  bill  referred 
to  was  made  ont  withwrt  having  been  seen  by  na,  and  we 
would  not  have  aaootioDed  the  Insertion  of  the  objeotioa- 
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«%Ie  iiams.  An  tmfortnnate  mistake  oeonned,  and  we 
luTe  done  all  we  eaa  to  letriere  it,  bnt  when  joa  ask  vm 
to  aptriogiae  to  your  oliont,  and  to  aeknowledm  the  falae- 
veas  of  statements  which  without  oar  knowied|(e  ciept 
into  the  bill,  it  is  diffionlt  to  resist  the  impressum  that 
▼on  are  making  nse  of  the  aooident  to  extort  oppreasira 
'ierma,  and  we  are  not  disposed  to  go  bejnond  what  we 
Imve  done.  If  yoo  oonaider  yoB  are  entitled  to  anytfainr 
farther,  we  are  quite  prepared  to  anbmit  the  miAtar  to 
"the  jadge,  and  we  shall  use  the  oorrespondanoa  on  tha 
hearinjr. 

The  motion  now  came  on  for  hearing. 

H.  FeUows,  for  the  dnfendants'   solicitors,  in 
support  of  the  motion. — The  court  has  power  in 
«n^  proceeding  before  it  to  ezpnnge  any  matter 
whicn  is  scandklona  and  improper  : 
Sk  parte  Simp$on,  15  Yea.  476 ; 
Bnlcine  ▼.  aarththore,  18  Vas.  114. 

Oraham  Hotting*,  Q.C.  and  Dunliam,  for  the 
claimant's  golicitors,  contended  that  the  jnriedic- 
tion  of  the  court  -was  conflned  to  scandalous  and 
impertinent  matter  in  pleadings  and  affidavits, 
and  that  therefore  the  motion  must  be  refused. 
They  cited 

J>am*  T.  Bail  o/  Dytart,  20  BeaT.  405 ;  1  Jar.  N.  S. 

743; 
Bnles  of  Conrt  1888,  Order  XIX.,  r.  27;    Order 

XXXVni.,  r.  11. 

FeUoto*  replied. 

Kat.  J. — This  case  comes  before  me  in  the 
following  way :  An  application  is  made  to  strike 
out  of  a  bill  of  costs  certainportions  which  are 
alleged  to  be  scandalons.  The  bill  of  costs  is 
that  of  a  creditor  claiming  against  the  estate  of 
a  deceased  person,  and  the  opponents  of  the 
claim  are  the  legal  personal  represcntatires  of 
tho  deceased  person.  The  creditor  succeeded  in 
Establishing  the  claim,  and  it  was  ordered  to  be 
paid,  with  costs,  out  of  tho  estate,  and  then  this 
uill  of  coats  was  bronght  in  against  the  legal 
personal  representatives  for  taxation.  Now,  I  do 
not  hesitate  lo  say  that  the  bill  contains  most 
scandalons  statements,  and  statements  most 
improper  in  every  way ;  and  with  reference  to 
the  suggestion  which  was  made  that  the  court 
has  not  jurisdiction  to  interfere,  I  entirely  dis- 
agree with  that  sugg^tion.  It  is  quite  true  that 
the  rules  of  court  only  refer  to  scandal  in 
pleadings  or  affidavits.  But  the  jurisdiction  of 
the  coiu^,  to  prevent  any  proceeding  liefore  it 
from  being  made  the  vehicle  for  scandal,  is  a 
jurisdiction  which  existed  very  long  before  these 
rules  of  court  were  made ;  and  I  think  that  the 
case  which  has  been  cited  of  Ertklne  v.  Garthshore 
(18  Ves.  114)  is  a  most  complete  authority  for 
showing  that  every  proceeaing,  of  whatever 
nature,  in  the  Court  of  Chancery  which  is  made 
the  vehicle  of  slander  can  be  amended  under  tho 
general  jurisdiction  of  the  court,  and  any  part 
uiereof  struck  out.  I  have  no  doubt  wniateTer 
that  that  is  within  the  jnrisdiction  of  the  court. 
In  the  case  of  Erskine  v.  Ctartltshore  {uhi  step.)  a 
statement  was  taken  in  before  the  master,  as  it 
now  is  every  day  before  the  chief  clerk,  althongh 
there  is  no  formal  rule  for  it  as  there  was  in  the 
old  masters'  office.  Supposing  a  statement  of 
that  kind  were  used  for  the  purpose. of  venting 
the  malice  and  spite  of  the  person  who  brought 
it  in,  in  making  charges  against  another  man,  I 
should  not  hesitate  for  a  moment  to  order  every- 
thing of  that  kind  to  be  struck  out,  and  that  the 
persons  who  brought  it  in  for  a  malicious  puroose 
should  pay  the  costs  of  the  application.    I  have 


no  doubt  whatever  that,  if  a  bill  of  costs  were 
taken  into  the  taxing  master's  office,  and  used 
for  some  purpose  of  malice  and  spite,  and  scan- 
dalons charges  were  inserted  in  it,  the  conrt 
has  ample  jnrisdiction  to  order  that  scandalooa 
matter  to  be  struck  out,  imd  that  the  person  wlio 
takes  in  such  bill  should  have  to  pay  the  costs. 
If  this  case  were  bronght  on  before  me  in  that 
stage,  I  should  not  hesitate  to  order  those  parts 
complained  of,  and  which  I  hare  marked  in  the 
bill,  to  be  struck  out  as  being  scandalons  and 
improper,  besides  being  irrelevant,  and  having 
nothii^  to  do  with  the  taxation  of  coats  in  any 
way.  But  what  actually  took  place  was  this : 
The  notice  of  motion  was  given,  and  then  there 
came  from  the  gentlemen  whose  names  are  on  tho 
back  of  the  bill  a  most  proper  letter.  [His  Lord- 
ship read  the  first  letter  of  the  2nd  Dec.  and  con- 
tinued :]  Then  it  seems  there  was  an  interview 
at  which  a  request  was  made  that  these  gentlemen 
should  put  in  writing  the  statement  that  they  had 
not  seen  or  settled  the  charges  before  delivery. 
Accordingly,  on  the  same  day,  the  same  gentle- 
men wrote  again :  [His  Lordship  read  the  second 
letter  of  the  2nd  Dec.  and  continued :]  "niose,  as 
it  seems  to  me,  were  very  proper  letters,  and  ought 
at  once  to  have  l)een  accedea  to.  There,  so  far  as 
this  court  is  concerned,  the  matter  stops.  If 
there  was  any  wrong,  this,  is  not  the  tribunal  to 
deal  with  it.  If  the  matter  was  libelloas,  an 
action  in  the  Queen's  Bench  Division  would  giro 
any  remedy  that  the  party  might  be  entitled  to  in 
that  court.  But  the  other  side  were  not  satisfied* 
and  wrote  this  letter:  [His  Lordship  read  the 
letter  of  the  3rd  Dec.  and  continued:]  Now 
what  have  I  to  do  with  thatP  I  cannot  tiy  a 
question  of  libel  or  slander  here  in  this  jurisaic- 
tion,  and  on  a  motion  of  this  kind.  I  must  say  I 
am  very  sorry  that  the  apology  was  not  given.  It 
seems  to  me  to  be  a  case  in  which,  so  tar  as  it  is 
proper  for  me  to  express  an  opinion,  it  was  qnite 
proper  to  give  an  apology,  and  an  answer  wa* 
given  which  I  am  sorry  to  find  written.  [His  Lord- 
ship read  the  !ettcr  of  the  claimant's  solicitors  of 
the  3rd  Dec.  and  continued :]  I  think  that  the 
apology  ought  to  have  been  given ;  bnt  that  is  not 
the  matter  before  me,  and  I  am  not  going  to 
determine  a  question  of  the  kind.  What  I  order 
is  this:  On  those  respondents  undertaking  at 
once  to  withdraw  their  bill  of  costs,  and  to 
deliver  an  amended  bill,  without  these  state- 
ments which  have  been  objected  to,  I  order  them 
to  pay  the  cx>sts  of  the  motion,  as  between  party 
ana  party,  up  to  the  date  of  their  first  letter  of 
the  2nd  Dec.,  and  as  to  the  rest  I  give  no  costs  on 
either  side. 

Solicitors:  Baventeiqft,  HUU,  and  Woodward; 
MiUer  and  Miller. 


Monday,  Jan,  19. 
(Before  ELiT,  J.) 
FuBKBss  V.  Davis,  (a) 
Practice  —  Costs  —  DisdUoteance  —  Solieitor  — 
AdminUtralion    suit — Delay— 'Rid«$    of    Co*H 
1883,    Ortler  LXV.,  r.  \l—R^er«nee  to  iaxintj 
master  to  itiqiiire  into  delay. 
Where  very  considerable  delay  had  oeenrred  in  pro- 
ceedings under  a  decree  in  an  adminisfmfion 

(n)  Beported  by  E.  A.  ScSATcaLtr,  E.iq.,  Barttoter^i-Law. 
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nrit  wktidk,  t«  the  opinion  of  the  comrf,  owflU  to 

i«  aeeoumted  for,  the  Court,  in  exereiee  cf  the 

fowen  itfonM  hy  Order  LXV.,  r.  11,  of  the  Rules 

cf  Court  1883,  ordered  thai,  in  the  iaxah'on  of  the 

eottt,  the  matter  he  referred  gpecially  to  the  teasing 

vuttter,  and  he  he  direeted  to   inqnire  into   the 

tmim  if  ike  delaj/,  to  ittahe  itieh  cdgalloieanee  of 

coate  taratpeei  thereof  as  he  might  think  JU,  and 

to  eaUi^fo»the  eoUeitort  en^gajed  in  the  eonduct 

tfihe  eato  to  ahow  eaiiee  whtj  that  diaaUowcmce 

should  not  be  made. 

Oir  the  17tb  May  1873  a  snit  was  commenced 

br  the  plaintifr,  John  Fumesg,  for  the  execution 

M  the  trusts  <d  the  will  of  Mary  Davis  and  for 

the  sdiniiiistnition  of  her  real  and  person  il  estate 

under  the  direction  of  the  conrt. 

By  her  will  the  testatrix  had  divided  her 
residnary  estate  among  a  numerous  class  of 
persons.  The  decree  in  the  suit,  directing  the 
nsnal  inquiries  to  ascertain  the  mrties  entitled, 
was  made  on  the  Slst  May  1873.  The  chief 
clerk's  certificate  was  prepared  in  chambers  in 
1881,  but  it  was  not  completed  nntU  the  5tb  Dec. 
1884. 

John  Mesaiter  was  one  of  the  beneficiaries 
Tinder  the  will,  who,  by  order,  dated  the  25th  June 
1875,  had  Kberty  to  attend  the  proceedings  under 
the  decree.  In  .nily  1876  «  summons  was  taken  out 
by  John  Messiter,  asking  to  have  the  conduct  of 
tie  cause  oa  the  ground  of  the  plaintiffs  delay. 
the  sarnmoBs,  after  being  allowed  to  drop,  was, 
on  the  i28th  Feb.  1879,  again  brought  before  the 
chief  clerk,  but  no  order  was  made  upon  it,  as  it 
was  considered  that  there  had  been  no  ntanec^' 
aary  dday. 

On  the  29th  April  1884,  as  the  delay  still  con- 
tinued, John  Messiter  again  took  out  a  summons 
for  the  conduct  of  the  cause.  The  summons  was 
adjourned  into  court,  and  was  ultimately  ordered 
to  stand  to  the  hearing  of  the  farther  con8tdea:«r 
titxi  of  the  action. 

The  dela^  in  the  proceedings  was  attributed  by 
the  plaintiff  to  the  difficulty  of  ascertaining  the 
memoers  of  the  several  classes  cf  beneficiaries,  as 
they  were  people  in  very  bumble  circumstances, 
very  illiterate,  and  belonging  principally  to  the 
costermonger  and  itinerant  classes,  and  their 
pedigree  and  antecedents  bad  been  most  difficult 
to  trace.  The  plaintiff  stated  that  be  had  issued 
several  advertisements  for  this  purpose. 

Mohinton,  Q.C.  and  E.  Ford  in  support  of  the 
sununons. 

Qraham  Hastings,  Q.C.  and  E,  Widdrington 
Byrne  for  the  plaintiff. 

Kekewich,  Q.C.  and  H.  W.  Some,  Beaumotil, 
Walter.  Beuskaw,  and  Church,  appeared  for  other 
parties. 

Kay,  J. — ^In  this  case  there  seems  to  have  been 
a  moat  enormous  delay  wliich  I  must  have 
accounted  for.  The  bill  was  filed  on  the  17th 
May  1873.  The  certificate  was  obtained  on  the 
5th  Dec.  1884,  more  than  eleven  years  afterwards. 
The  judgment,  I  understand,  was  also  in  1873. 
tinder  Order  LXV.,  r.  11,  of  the  Rules  of  Court 
1883,  the  court  or  a  judge  may  refer  the  matter 
to  a  taxing  officer  for  raqairy  and  report,  and 
direct  the  solicitor  in  the  first  place  to  show 
cause  before  such  taxing  officer.  In  this  ease,  in 
directing  the  taxation  of  the  costs,  I  shall  refer 
the  matter  specially  to  the  taxing  master,  and 
direct  him  to  inqnire   into    the   cause  of   this 


extreme  delay,  and  to  make  such  disallowance  of 
costs,  in  respect  of  the  delay,  as  be  may  think  fit, 
and  to  call  upon  the  solicitors  engaged  in  the  case 
to  show  cause  why  that  disallowance  should  not 
be  made.  The  registrar  will  be  good  enough  to 
understand  that  I  wish  an  express  reference  made 
under  the  fi-lth  Order,  r.  11,  and  that  the  taxing 
master's  attention  should  be  called  to  this  great 
delay.  It  has  been  said  that  no  jurisdiction  arises 
nnless  it  is  shown  that  the  costs  haw  been  need- 
lessly incurred.  But  the  last  part  of  rule  11  pro- 
vides that:  "The  court  or  judge  may,  if  they  or 
be  think  fit,  refer  the  matter  to  a  taxing  officer 
for  inquiry  and  report ;  and  direct  the  solicitor  in 
the  first  place  to  show  cause  before  such  taxing 
officer,  and  may  also,  if  they  or  he  think  fit, 
direct  or  authorise  the  official  solicitor  of  the 
Supreme  Court  to  attend  and  take  part  in  such 
incpiry."  I  do  not  do  that,  bat  I  direct  the 
solicitor  to  show  cause  before  the  taxing  officer 
why  any  costs  occasioned  by  this  great  delay 
should  not  be  disallowed. 

Solicitors :  Clarence  Shereourt ;  F.  J.  and  G.  7, 
Braikmtridge ;  W,  Carpenter  and  Sons;  Seep, 
Lane,  and  Co. 


Saturday,  Dee.  6, 1884. 

(Before  Fsabson,  J.) 

J7e  Hak&is's  Sstilks  Estate,  (a) 

Settled  Estates  Act  1877  (40  ^  41  Viet.  e.  18),  «.  SO 
—Married  Wotuen's  Property  Act  1882  (45  |-  4ff 
Vict.  c.  75),  «.  1 — Examination  of  married  womoM 
— Woman  married  before  Jan.  1, 1883 — Property 
acquired  before  Jan.  1,  1883. 

Ill  the  ease  of  a  woman  vtai-ried  before  the  eon^tfi 
mencement  of  the  Married  Women's  Property  Act 
1882,  sect.  1  applies  only  to  propeiiy  acquired  by 
iter  after  such  commencement.  It  is  tlierefore 
still  necessary,  upon  an  application  to  the  court 
tender  the  Settled  Estates  Act  1877  to  sanction  a 
lease  of  property  ofilte  above  description,  that  the 
wmnan  should  be  examiiied  under  sect.  50  of  the 
latter  Act,  apart  from  her  husband. 

Ik  1866  T.  Hi^rris  died,  having  by  his  will,  made 
in  186S,  devised  certain  lands  mclnding  those  in 
question  to  trostoes  upon  trust  for  sale  and 
investment,  and  thereafter  to  assign  and  transfer 
the  proceeds  and  investments  "  to  and  amongst 
all  and  every  such  child  or  children  of  his  god- 
daughter, M.  A.  Merry,  as  should  be  living  at  hia 
decease  or  bom  in  due  time  after,  to  be  equally 
divided  between  them  if  more  than  one,  when 
they  should  attain  twenty-one. 

"niere  were  six  children  of  Mrs.  Merry  living  at 
the  testator's  death,  of  whom  five  lived  to  twenty- 
one.    No  others  were  bom. 

On  the  17th  Sept.  1877  Isabella  Merry  (one  of 
the  five),  by  a  settlement  made  in  contemplation 
of  her  marriage  with  the  Rev.  C.  L.  Coghlan, 
assigned  to  trustees  all  her  one-fifth  share  under 
the  will  "  to  hold  the  same  on  trust  for  herself 
daring  her  life,  but  daring  the  then  intended 
coverture  for  her  separate  use  without  power  of 
anticipation,"  and  after  her  death  in  trust  for  her 
intended  husband,  during  his  life,  with  remainder 
over  in  favour  of  the  issue  of  the  marriage  in  the 
usual  form.     . 

In  1880  another  daughter  of  Mrs.  Merry  was 

(a)  BeporteO  hy  H.  Q.  VftlUTSK,  Eaq.,  BanI^eT-at-L*v_ 
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married  to  a  Mr.  Wrenford,  having  ezecnted  a 
settlement  similar  to  that  executed  upon  the 
marriage  of  Mr.  and  Mrs.  Coghlan.  There  were 
children  of  one  marriage  but  not  of  the  other; 
such  children  were  in&nts. 

The  lands  in  question  not  haring  been  sold,  the 
present  petition  was  presented  by  the  trustees  of 
the  will,  Mr.  and  Mrs.  Coghlan,  Mr.  and  Mrs. 
Wrenford,  and  the  infant  children  (by  their  father 
as  next  friend),  praying  for  the  sanction  of  the 
court  of  an  agreement  which  had  been  entered 
into  bv  the  petitioners  (other  than  the  infants) 
for  a  lease  of  the  premises,  and  that  the  trustees 
of  the  win  might  oe  at  liberty  to  execute  a  lease 
a  draft  of  wh^ch  had  l>een  prepared  accordingly. 

The  trusteed  of  the  two  settlements  were, 
except  as  to  one  person,  trustees  of  the  wilL  The 
petition  was  served  upon  that  one  trustee. 

John  Dixon  for  the  petitioners.— The  Ist  sec- 
tion of  the  Married  Women's  Property  Act  1882  {a) 
applies  in  the  case  of  a  woman  married  (as  here) 
before  the  1st  Jan.  1883.  It  is  therefore  un- 
necessary that  Mrs.  Coghlan  or  Mrs.  Wrenford 
should  be  examined  apart  from  their  respective 
husband  under  sect.  50  of  the  Settled  Estates  Act 
1877.    He  referred  to 

Biddellv.  JSirrin^ton,  S0L.T.B«p.N.8.  581;       Ch. 
DiT.2aO. 

Pearson,  J. — I  think  that,  in  the  case  f  a 
woman  married  before  the  commencement  of  i  he 
Act  of  1882,  secf.  1  applies  only  to  property 
acquired  after  the  commencement  of  tnat  Act. 
lliese  ladies  must  therefore  be  examined  sepa- 
rately. 

Solicitors :  Oregory,  Ttoicdiffe,  and  Co. 


QUEEN'S  BENCH  DIVISION. 
Friday,  The.  5, 1884. 
(Before  Stkphek,  Mathew,  and  Dat,  JJ.) 
Gush  (app.)  v.  The  Chubchwarcess  asd  Over- 
seers OF  THE  Parish  of  Fclhav  (resps.).  (6) 
Hate — ValidUy  nf—Orier  vnder    »eal  of  dUtriet 
hoard  requvrlng  overteert  to  levy  raU — "  Tuning 
of    tufji,  order" — The  Metrt>poUt  Winagement 
Act  1855  (18  ^  19  Viet.  e.  120),  m.  158, 161. 
On  the  9th  April  1884  the  Fullutm  District  Board 
of  Works  affixed  their  seal  to  certain  orders  or 
precepts  addressed  to    the  churchwardens    and 

(a)  Seat.  1  of  the  Murird  Women's  Prop«tr  Aot  1832 
is  as  foUowa:— (1.)  A  married  womso  ahall,  in  aeoorduoe 
witii  the  proYisionB  o(  this  Act,  be  capable  of  ■oqairins, 
hoMiag,  and  diipoaing  by  will  or  otherwise  of  anjr  real 
or  pencnul  property  aa  her  separate  propertv  in  the 
same  nsimer  aa  if  she  were  a  Jeme  $oU,  witnont  the 
iBterveDiion  o(  any  tnstee.  (2.)  A  married  woman  rbaU 
be  capable  of  entering  into  and  renderisf  benelf  liable  in 
respeot  of  and  to  the  extent  of  ber  separate  property  on 
any  oonttaot,  and  of  smng  and  bein?  sned  either  in  eon- 
toMit  or  ia  tort  or  otherwise  in  all  respcots  as  if  she  ware 
a  feme  sole,  and  her  huband  need  not  be  joined  with  her 
as  plaintiS  or  defendant,  or  be  made  a  party  to  any 
aotum  or  other  legal  proceeding  bronght  by  or  taken 
against  her  ....  (S.)  Every  oontrael  entered  into 
by  a  married  woman  shall  be  demned  to  be  a  coDttaot 
entered  into  by  her  with  reapeot  to  and  to  bind  her 
separate  property  onlesa  the  contrary  be  shown.  (4.) 
Eveiy  oontract  entered  into  by  a  married  woman  witii 
respeot  to  and  to  bind  her  separate  property  shall  bind 
not  only  the  aepaiate  property  which  she  ia  ponessed  of 
or  entitled  to  at  the  date  of  the  contimot,  bnt  also  all 
separate  property  which  the  may  thereafter  acquire." 
(i  BeFortadl7H.D. BoNSiT, Eiq., Baniitcrat-Ltw. 


overseers  qf  the  sereral  parishes  within    their 
district,  requiring  them  to  levy  andpay  over  to  the 
treaturer  of  the  hoard  the  sums  therein  meniioned. 
On  the  same  day  the  derk  to  the  hoard  wrote  to 
the  overseers  informing  them  that  the  precepts  had 
heen  sealed,  and  were  ready  to  be  istned,  bid  stating 
that  before  issuing  the  precepts  he  was  inslrueled  to 
ask  the  parish  ojfieers  to  furnish  the  board  witk  a 
duly  audited  statement,  and  to  pay  over  to  the 
hoard  the  amounts  collected  in  excess  of  the  last 
year's  precepts. 
The  precepts  were  retained  by  the  district  board,  and 
were  not,  in  fact,  served  upon  the  overseers  uhIU 
the  Ibth  May  1884,  on  ichieh  day  the  overseers 
paid  to  the  hoard  the  amount  of  the  excess  of  the 
last  year's  precepts,  and  delivered  a  didy  audited 
statement. 
Before   the  precept*  were  served  on  the  overseers^ 
natnely,  on  the  19fh  April  1884,   the    diurek- 
wardens  and  overseers  signed  three  several  rates 
or  asseetmetUs,  entitled  retpectivdy  a    lighting 
rate,  a  general  rate,  and  a  sewers  rate,  and  these 
rates  were  allowed  by  two  justices  of  the  eouniy 
of  Middlesex  on  the  I9th  Aoril  1884. 
Held,  by  Stephen  and  Mathew,  JJ.  {Day,  J.  dis- 
senting), thai  it  was  not  necessary  that  the  pre- 
cepfs  should  be  actually  served  upon  the  over- 
seers before  tJie  rates  were  levied,  and  therefore 
the  rates  were  «alid. 
Upon  appeal  against  a  lighting  rate,  a  general 
rate,  and  a  sewers  and  metropolitan  consolidated 
rate,  made  by  a  majority  of  the  chnrchwsrdeiia 
and  overseers  of  the  parish  of  Fnlhsm,  the  parties, 
pursuant  to  the  provisions  of  the  12  &  13  Vict, 
c.  45,  8.   11,  by  consent  and    by  the    order  of 
Smith,  J.,  dated  the  18th  July  1884,  stated   for 
the  opinion  of  the  coart  the  following 

Special  Case. 

1.  The  appellant  is  the  occupier  of  a  house  Mid 
premises  situate  and  being  No.  40,  Anriol-road, 
in  the  parish  of  Fulham,  in  the  county  of  Middle- 
sex, and  is  a  member  of  the  Fulham  District 
Board  of  Works  hereinafter  mentioned. 

2.  The  respondents  are  the  churchwardens  and 
overseers  of  the  parish  of  Fulham. 

3.  The  parish  of  Fulham  is  a  parish  within  the 
district  ot  the  Fulham  District  Board  of  Works. 

4.  On  or  about  the  17th  March  1884  the  clerk 
to  the  said  district  board  wrote  to  the  vestry 
clerk  of  the  parish  of  Fulham  a  letter  in  the 
words  and  figures  following — that  is  to  say : 

Board  of  Works  for  the  Fnlhaa  Dietriot  (CkrVsOfiaa), 
Broadway  House,  Hammenadth,  W.,  17th  Matok  1884. 
—Dear  Sir,— In  aasww  to  yonr  Iccttr.  dated  this  d^.  I 
beg  to  inform  yon  tiiat  the  amoont  oi  tta  — tropnliten 
board's  pieoepti  ia  made  np  aa  foUowa  = 

.£     a.  d. 

Maindiainage     1390  18    4 

FSrebtigade -    77S  13    6 

Bridge  azpeaaes 7S8    8    0 

Oeneral  improvemmta     9084   3    4 

For  all  other  porpoicaot  theboatd    1434   7    1 

je64M10    S 
Yonra  tmly,  Thoxas  E.  Jons,  (Hark  to  the  Board.— 
C.  J.  Fcakas,  Veetry  Clerk,  Fnlham. 

5.  On  the  9th  April  1884  the  Fulham  District 
Board  of  Works,  acting  pursuant  to  the  18  &  19 
Vict.  c.  120,  ss.  158  and  174,  affixed  their  seal  to 
certain  orders  or  precepts  addressed  to  the 
churchwardens  and  overseers  of  the  several 
parishes  in  their  district,  requiring  such  overseers 
to  levy  and  pay  over  to  the  treasurer  of  such  db- 
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triet  board  tie  sums  therein  respectively  men- 
tioned at  or  before  the  dates  thoreiu  mentioned. 

(J.  Fonr  such  orders  or  precepts  purported  to  be 
addressed  to  the  churchwardens  and  overseers  of 
the  pariah  of  Fulham,  reqoirinf;  them  to  levy  the 
sums  hereinafter  mentioned  for  general  rate, 
lighting  rate,  and  sewers  rate  and  metropolitan 
conBohdated  rate  respectively. 

7.  On  the  same  9th  April  1884  the  clerk  to  the 
Fulham  District  Board  of  Works,  by  direction  of 
the  said  board,  wrote  to  the  vestry  clerk  of  the 
parish  of  Fulham  a  letter  in  the  words  and  figures 
following — that  is  to  say  : 

Bomrd  of  Works  for  the  Fnlhun  DMriot  (COcrk's  Oflloe), 
Broadnj  Honaa,  HamnMremith,  W.,  9th  April  18S4.— 
Dear  Sir,  -I  am  diraetad  to  infona  the  parian  oSoen  of 
Fnlham  that  the  board  have  sealed  preeepta,  whioh  are  now 
teadj  to  be  isaoad,  tor  laiaiiic  the  foUowiof  avma,  tU.  i 

£     a.  d. 

OenerU  rate     „.     ...    25,140  16  11 

Lighting  rate   8,070  15    5 

Looal  aeweta  rata   ...      4,380  17    6 

JtSa.4Bi  9  10 
Bat  before  iaaniaf  the  preeepta  T  aa  instraeted  to  aak 
the  pariah  oiBeera  to  famish  the  board  with  a  dnly 
auUted  statvment.  and  to  pay  over  to  the  board  toe 
amonata  ooUeotad  in  axeeaa  of  the  laet  year's  pieoepta. 
— Tones  faithfnlly,  Tromas  Ed.  Jovbs,  Clark  to  tha 
Board.— <;.  J.  Foakaa,  Eaq.,  Vaatiy  Clerk,  Falham, 
8.W. 

The  audited  statement  and  the  excess  referred 
to  in  the  said  letter  are  the  audited  statement 
and  excess  required  to  be  handed  over  by  the 
churchwardens  and  overseers  of  the  district 
board  in  pursuance  of  sect.  161  of  the  Metropolis 
Management  Act  1855  and  sect.  14  of  the  Metro- 
polis Management  Act  1862. 

8.  The  amount  of  the  said  excess  was  duly  paid 
to  the  said  district  board,  to  wit,  the  sum  of 
7531.  6*.  lid.,  on  the  3rd.  and  the  sum  of  101.  on 
the  15th  May  1884,  and  the  said  audited  state- 
ment was  duly  delivered  to  such  board  on  the  15th 
May  aforesaid  in  pursuance  of  the  said  Acts. 

9.  The  precepts  so  -sealed  as  aforesaid  were 
retained  by  the  said  district  board,  and  were  not 
in  fact  served  upon  the  said  overseers  until  the 
15th  May  1884. 

10.  Before  the  precepts  were  served  as  afore- 
said, to  wit,  on  the  19th  April,  the  churchwardens 
and  overseers  of  the  said  parish  signed  three 
several  rates  or  assessments,  entitled  respectively 
"  a  lighting  rate,  at  and  after  the  rate  of  one 
penny  in  the  pound  ;  a  general  rate,  at  and  after 
the  rate  of  one  shilling  and  one  penny  in  the 
pound ;  and  a  sewers  rate  and  a  metropolitan  con- 
solidated rate,  at  and  after  the  rate  of  sixpence  in 
the  pound ; "  and  the  said  ratee  or  assessments 
were  allowed  by  two  justices  of  the  county  of 
Middlesex  on  the  same  19th  April  1884.  In  each 
of  the  said  rates  the  appellant  was  assessed  as 
occnpier  of  his  house  and  premises  aforesaid. 

11.  Notice  of  appeal  against  the  said  rates  to 
the  quarter  sessions  in  and  for  the  county  of 
Middlesex  was  on  the  17th  June  1884  duly  given 
by  the  appellant  to  the  respondents.  The  grounds 
of  appeal  stated  in  the  said  notice  are  as  foN 
lows  :  (1)  That  the  said  rates  or  assessments  were 
and  each  of  them  was  made  by  the  said  chnrch- 
wardens  and  overseers  without  lawful  authority ; 
(2)  that  such  rate.s  and  assessments  were  not  nor 
was  any  of  them  made  for  the  purpose  of  levying 
the  amounts  of  any  orders  or  order  of  the  Fnlnam 
District  Board    of    Works    issued    to  the  said 


churchwardens  and  overseers ;  and  (3)  that, 
whereas  the  orders  of  the  said  district  board,  in 
respect  of  which  such  rates  or  assessments  were 
respectively  made,  were  not  issued  to  the  said 
churchwardens  and  overseers  until  the  15th  May 
last,  the  said  rates  had  been  made  on  the  .19tn 
April  last,  and  notice  that  such  orders  would  pot 
be  issued  until  certain  conditions  had  been  com- 
plied with  (which  said  conditions  were  not  com- 
plied with  when  the  said  rates  or  assessments 
were  made),  was  given  to  the  said  churchwardens 
and  overseers  bemre  they  made  the  said  rates  or 
assessments. 

12.  The  appellant  contends  that,  for  the  reasons 
and  on  the  grounds  set  forth  in  the  notice 
and  grounds  of  appeal  aforesaiil,  the  said 
rates  and  asicesments  are  invalid  and  ought 
to  be  quashed.  The  respondents  contend 
that  the  precepts  were  sealed  on  the  9th 
April,  and  that  any  rates  and  assessments 
made  after  the  said  precepts  were  sealed 
were  valid  rates  and  assessments,  although  the 
said  precepts  had  not  actually  been  delivered  to 
the  respondents  at  the  time,  but  were  ready  for 
delivery  when  and  as  soon  as  the  excess  referred 
to  in  paragraph  8  of  this  case  had  been  paid. 
The  respondents  further  contend  that  the  sealing 
of  the  precepts  on  the  9th  April,  and  the  letter  of 
the  same  date  notifying  that  fact  to  the  respon- 
dents, was  an  issuing  of  the  precepts  which,  jus- 
tified the  respondents  in  making  the  said  rates 
and  assessments. 

13.  The  question  for  the  opinion  of  the  court  is 
whether,  under  the  circumstances  aforesaid,  the 
said  rates  are  good  and  valid  rates.  If  this  court 
shall  be  of  opinion  that  the  said  rates  and  assess- 
ments, or  any  of  them,  are  valid,  then  the  said 
appeal  is  to  be  dismissed  as  to  such  rate  or  rates, 
and  the  Court  of  Quarter  Sessions  shall  and  may 
adjudge  accordingly.  If  the  court  shall  be  of 
opinion  that  the  said  rates,  or  any  of  them,  are 
invalid,  then  the  said  appeal  shall  be  allowed  as 
to  the  rate  or  rates  held  to  be  invalid,  and  the 
Court  of  Quarter  Sessions  shall  and  may  enter 
judgment  that  such  rate  or  rates  be  quashed. 

14.  It  is  agreed  that  judgment  in  conformity 
with  the  decision  of  this  court,  and  for  such  costs 
as  this  court  shall  adjudge,  may  be  entered  on 
motion  bv  either  party  at  the  quarter  sessions  in 
and  for  the  county  of  Middlesex  next,  or  next  but 
one,  after  such  decision  shall  have  been  given. 

By  the  Metropolis  Management  Act  1855  (18  & 
19  Vict.  c.  120),  8. 158,  it  is  enacted  that 

Every  vaatry  and  distriet  board  shall  from  tiae  to  Vma, 
by  Older  noder  their  aeala,  leqniia  tbe  ovetseera  of  thrir 
parish,  or  of  tiie  aevenl  pariahes  in  their  diateiet,  to  letgr 
and  to  pay  over  to  the  treaanrer  of  saeh  veatry  or  boato, 
or  into  any  bank  in  inoh  order  mentioned,  and  within  the 
time  or  umes  thereby  limited,  the  soma  which  moh 
vestry  or  board  may  require  for  defraying  the  ezpeaaea  of 
tiie  ezeention  of  this  Aot  (and  anoh  order*  may  be  mad* 
wholly  or  hipa^  in  reepoot  of  ezpeaaea  already  ineoned, 
or  of  ezpenee*  to  bo  hereafter  inourred) ;  and  every  snoh 
veeby  and  board  ahall  diatingnith  in  their  orders  sums 
required  for,  &o. 

By  sect.  161  : 

Toe  orerseera  of  the  poor  of  every  pariah  to  whom 
any  snoh  order  ai  aforeaaid  is  iaaaed  shall  levy  the 
amount  mentioned  therein  aooordiag  to  the  ezigenoy 
thereof,  and  shall  for  that  purpose  make  separate  eqnid 
po'  nd  ratea  upon  their  pariah,  or  the  part  thereof  npon 
whieh  any  sum  speoified  in  snoh  order  is  reqaiied  to  be 
levied,  in  reepeot  of  eaoh  asm  tte.*eby  ordered  to  b« 
levied    that  is  tn  say,  to. 
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Jfocniorrffw  for  the  appellant. — ^The  overseers 
ha,re  no  power  to  levy  the  rate  nntil  the  precept 
is  iBsned  bythe  chstnct  board  as  required  by  sect. 
161  of  18  A  19  "Vict.  c.  120.  Sealing  the  precept 
is  not  issuing  it  irithin  the  meaning  of  the  section. 
In  fact,  the  board  gave  express  notice  to  the  over- 
seers that  the  precept  was  not  issned,  amd  tronld 
not  be  issned  nntil  they  paid  over  to  the  board 
the  amonnts  collected  in  excess  of  the  last  year's 
precepts.    The  rate  is  therefore  invalid. 

TiekeU  for  the  respondents. — There  ia  no  express 
provision  in  the  Act  that  the  overseers  may  not 
levy  the  rate  until  the  preeept  is  issned.  Bat, 
if  it  is  necessary,  I  contend  that  the  precept  was 
isaned  irithln  the  meaning  of  the  Act.  It  was 
sealed  by  the  board  as  required  by  sect.  158,  and 
Botice  of  this  was  given  to  the  overseers  by  the 
letter  of  the  clerk,  to  the  board  on  the  9th  Aprii 
1884r.  The  Act  does  not  require  actnal  service  d 
ibe  iM^cep^i  on  the  overseers. 

Dat,  J. — ^I  am  sorry  that  I  have  the  mfs- 
fortnne  to  differ  from  my  learned  brothers  in 
this  case,  and  for  that  reason  I  somewhat 
mistmst  my  own  ojnnion ;  hnt  I  have  a  strong 
view  on  the  matter,  and  therefore  I  imist  express 
it.  I  epite  BTipreciato  the  rnconvenience  that 
may  arise  if  we  nold  that  this  rate  is  invalid ;  but 
an  argument  of  that  kind  cannot  be  taken  into 
(!onsiaeration  when  the  tme  constmction  of  the 
statute  is  the  qnestion  which  we  have  to  decide. 
The  power  to  levy  a  rate  was  created  by  sect.  161, 
and  that  gives  the  overseers-  powers  in  these 
words :  ■*  The  overseers  of  the  poor  of  every 
parish  to  whom  any  snch  order  as  aforesaid  is 
issned  shall  levy  tlie  amonnt  mentioned  therein 
according  to  the  exigency  thereof,  and  shall  for 
that  pnrpose  make  separate  equal  ponnd  rates 
upon  their  parish,  or  the  part  thereof  upon  which 
any  sum  specified  in  such  order  is  required  to  be 
levied,  in  respect  of  each  sum  thereby  ordered  to 
l)e  levied ;  that  is  to  say,  a  separate  rate,"  Ac. 
Now,  this  raises  the  question  whether  in  the  case 
before  ns  any  order  has  been  "issned,"  and  1 
am  of  opinion  that  it  has  not.  It  is  quite  tme 
that  the  order  waff  sealed,  and  was  ready  to  be 
issued,  but  the  district  board  of  works  designedly 
abstained  from  issuing  it  before  the  perish 
officers  furnished  them  with  a  duly  audited  state- 
ment and  paid  over  to  them  the .  amounts 
collected  in  excess  of  the  last  year's  precepts, 
and  it  seems  to  me  that  the  course  which  the 
board  adapted  waa  not  at  all  unreasonable.  The 
amouat  in  ex«ess  of  last  year's  rvecepta  in  the 
hands  of  the  pnrish  oiBcers  might  be  so  small 
that  it  would  not  affect  the  amount  to  be  levied ; 
but,  on  the  other  hand,  it  might  be  so  large  that 
it  would  be  unreasonable  and  improper  to  issue 
»  precept  until  it  was  ascertaiDea.  Suppose,  for 
instance,  the  amount  in  excess  of  last  year's  precepts 
in  the  bands  of  the  parish  officers  had  been  10,00O{., 
then  it  wouTd  hare  been  only  necessary  to  issue  a 
precept  for  20,0007.  and  not  30,000^.,  which  is  the 
amount  required  in  this  case,  and  therefore  it 
seems  to  me  to  be  reasonable  not  to  issue  the 
precept  until  the  parish  officers  have  made  a 
statement  and  paid  over  to  the  board  the 
amounts  collected  in  excess  of  last  year's  precepts. 
It  also  appears  to  me  to  be  quite  clear  that  the 
power  of  the  overseers  to  levy  the 'rate  depends 
on  the  precept  -  bemg  issned.  The  district 
board  had  sealed  the  precepts  and  were  pre- 


pared to  issue  them,  and,  in  my  opinion, 
there  is  a  wide  distinction  between  sealing- 
and  issuing  a  precept.  Just  as  there  is  between 
sealing  and  dettvering  any  instrument.  In  one 
sense,  the  precepts  had  been  communicated  to 
the  overseers,  but  they  were  distinctly  told  that 
they  were  not  issued  I  do  not  think  the  letter 
written  by  the  clerk  to  the  board,  informing  the 
parish  officers  that  the  precepts  had  been  sealed 
and  -were  ready  to  be  rasned,  amounted  to  an 
"issuing"  of  the  precepts  -within  the  meanxug- 
of  the  statute,  and  therefore  I  am  of  opinion  that 
it  is  a  bad  rate. 

Mathew,  J. — I  think  this  rate  is  valid.  Th» 
question  is  whether  it  was  intended  by  the  Act 
ca  Parliament  to  make  the  service  of  the  precept 
on  the  parish  officers  a  cosdition  precedent  to 
levying  the  rate,  and  I  find  nothing  m  the  Aft  to 
that  cifect.  Vhe-  precepts  were  prepared  and 
sealed  under  sect.  lo8,  which  enacts  that 
"  Every  vestry  and  district  board  shall  from  time 
to  tine,  by  order  under  their  seals,  require  the 
overseers  of  their  parish,  or  of  the  sereral 
parishes  in  their  district,  to  levy  and  to  paT 
over  to  the  treasurer  of  such  vestry  or  board, 
or  into  any  bank  in  sueb  order  mentioned,  and 
within  the  time  or  times  tberdiy  Kmited,  the 
Bum^  which  such  vestry  or  board  may  require  for 
defraying  the  expenses  of  the  execoticni  of  this 
Act  (and  such  orders  may  be  made  whidly  or  in 
part  in  respect  of  expenses  already  incnrred,  or 
of  expenses  to  be  hereafter  iscurrea) ;  and  trrvtj 
such  vestry  and  board  shall  distinguish  in  their 
orders  sums  required  for  defraying  expenses  of 
constructing,  altering,  maintaining;  and  cWrwhtg 
gewenr,"  Ac.  That  is  the  section  under  which  the 
precepts  were  sealed,  one  of  which  required  the 
parish  officers  to  levy  a  rate  of  6434i.  10>.  3d.  and 
to  pay  it  over  in  fovr  quarterly  payments,  and 
the  other  required  them  to  levy  a  general  rate  of 
2.5,1402.  16s.  lid.  and  to  pay  it  over  by  eig^ 
equal  monthly  instalments,  and  both  these 
precepts  were  dated  the  9  th  April  1884.  Under 
those  precepts  the  parish  officers  have  madift 
rates.  It  appears  that  at  the  date  these  precepts 
were  executed  there  was  some  difference  existmg- 
between  the  parish  officers  and  the  district  board 
as  to  the  retention  by  the  parish  officers  of  a  sun 
of  money  which  they  had  collected  in  excess  of 
the  last  year's  precepts,  and,  after  the  psecepts  fa*d 
been  sealed,  the  ck»  to  the  boMd  wrote  to  inf emt 
the  parish  officers  that  before  issuing  the 
precis  he  was  instructed  to  ask  the  parisli 
officers  to  furnish  the  board  with  a  duly  audited 
statement,  and  to  pay  over  to  the  board  the  amounts 
collected  in  excess  of  the  last  year's  precepts. 
The  parish  officers  do  not  appear  to  have  c<Hnpfied 
-with  that  request,  and  proceeded  to  make  a  rate, 
and  I  think,  under  the  words  of  sect.  158,  they 
had  anthority  to  do  so.  Then  it  is  said,  that  by 
a  later  section — that  is  sect.  161 — a  condition  pre- 
cedent is  imposed  of  issuing,  the  precept,  bat  I 
do  not  so  read  the  section.  I  feel  the  d^cuHy 
my  brother  Day  pointed  out,  but  I  have  to 
construe  the  statute,  and  I  do  not  think  that  the 
board  had  a  right  to  withhold  the  document.  I 
do  not  see  the  use  of  serving  the  precept  on 
the  parish  officers,  and  therefore  I  think  the 
rate  is  good  and  valid. 

Stephiw,  J. — With  the  highest  respect  to  my 
brother  Day's  opinion,  I  agree  -with  my  brothcx 
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3Cathew.  The  question  lies  in  the  narrowest 
possible  compass.  Sect.  158  says  that  "  Every 
vestry  and  district  board  shall  from  time  to  time, 
by  order  under  their  seals,  require  the  overseers 
of  their  parish,  or  of  the  several  parishes  in  their 
district,  to  levy  and  to  pay  over  to  the  treasurer  of 
such  vestry  or  board,  or  into  any  bank  in  such 
order  mentioned,  and  within  the  time  or  times 
thereby  limited,  the  sums  which  such  vestry  or 
board  may  require  for  defraying  the  expenses  of 
the  execution  of  this  Act."  And  sect.  161  says 
that "  the  overseers  of  the  poor  of  every  parish  to 
whom  any  such  order  as  aforesaid  is  issued  shall 
levy  the  amount  mentioned  therein  according  to 
the  exigency  thereof."  Now,  the  words  differ  in 
the  two  sections,  but  are  they  expressions  which 
mean  the  same  thing  or  expressions  which  mean 
different  things  P  As  I  read  the  sections,  issuing 
is  the  same  as  sealing.  Issuing  is  not  sending  the 
precept  to  the  overseers,  but  issuing  out  of  their 
own  minds  and  sealing  it.  If  it  is  brought  to 
the  notice  of  the  overseers  that  the  precept  has 
been  sealed,  I  think  it  is  as  ^pood  as  it  they  had 
actually  received  it,  and  I  thuk  the  precept  was 
issued  when  it  was  sealed.  On  that  grouna  alone 
I  think  this  rate  is  valid.  I  am  also  glad  to 
think  that  this  interpretation  is  the  most  conve- 
nient, and  my  brother  Day  admits  that.  When 
I  find  that  the  construction  I  put  on  a  statute 
is  the  most  convenient  it  strengthens  me  in  my 
opinion  that  the  interpretation  is  the  right  one. 
I  can  well  understand  what  my  brother  Day  says 
as  to  the  expediency  of  not  usuing  a  precept 
until  overseers  have  paid  over  the  excess  of  the 
last  year's  precepts,  but  the  board  have  the  power 
to  enforce  payment.  If  the  board  had  said,  "  We 
ore  prepared  to  seal  the  precepts,  but  shall  not  do 
so  until  the  overseers  pay  over  the  excess  of  last 
year's  precepts,"  I  think  they  would  have  been 
within  their  right ;  and,  besides  that,  they  have  the 
strongest  power  against  the  overseers  personally 
if  they  do  not  pay  the  excess  of  last  year's  pre- 
cepts. I  am  of  opinion  that  the  rate  is  valid. 
Solicitors  for  the  appellant.  Green  and  Hart- 

;i^licitor  for  the  respondent,  John  Haynee. 


Nov.  27  and  Dee.  3, 1884. 
(Before  Lord  Coleridge,  C.J.,  Matiiev  and 
Smith,  JJ.) 
Pbitchabd  v.  Pbitchard.  (a) 
Praeliee — Couniij     Court     appeals — Rule    nm — 
Motion  upon  notice — Action  remUted  to  County 
Court  /of  trial — TJie  County   Courts  Act  1856 
(19  *  20  Vict.  e.  108),  «.  26— Order  XXXIX.,  r. 
S— Order  LIL,  r.  2— Order  LXXJL,  r.  2. 
Jfi  an  action  commenced  in  the  Sigh  Court  and 
remitted  to  a  County  Court  for  trial  under  19  ^ 
20  Viet.  &  108.  ».  26,  an  application  for  a  neio 
trial  mtist  le  made  to  a  divisionai  court  of  the 
Queen's  Bench  Division  before  the  expiration  of 
four  days  from  llie  day  of  trial,  by  motion  calling 
upon  the  opposite  party  to  shoio  cause. 
This  was  an  application  on  the  part  of.  the  plaintiff 
in  the  action  for  a  new  trial,  purp^jrting  to  be 
made  by  way  of   motion  upon  an  ei^t  days' 
notice  to  the  opposite  party  under  Order  XXXIX., 
rr.  3  and  4. 

(a)  BcpoTMd  bj  i.  SMTtB,  Egq.,  BUTUtar«t-LMr. 


The  action  was  originally  oommenced  in  the 
High  Court,  and  was  remitted  after  joinder  of 
issue  to  the  County  Court  of  Carnarvonshire  at 
Pwllheli  for  trial  under  the  26th  section  of  19  & 
20  Vict.  c.  108.  At  the  trial  there,  on  the  19th 
May  1884,  a  verdict  was  entered  for  the  defendant. 
On  the  26th  May  the  plaintiff  served  the  defen- 
dant with  notice  of  motion  for  a  new  trial,  and 
this  was  the  motion  which  now  came  on  for 
hearing. 

F.  Mardtall,  for  the  plaintiff,  was  proceeding 
to  support  the  motion,  when 

/.  Herbert  WiUiafus,  for  the  defendant,  took  a 
preliminary  obieotion.*— This  application  is  not 
properly  made  oy  motion  under  Order  XXXIX., 
rr.  3  and  4  (a),  since  this  is  an  action  remitted  to 
the  County  Court  for  trial  under  19  &  20  Vict.  o. 
108,  s.  26,  and  neither  Order  XXXIX.,  rr.  3  and 
4  (o),  nor  Order  LII.,  r.  2  (6),  nor  an^  other  of  the 
Bulea  of  1883  have  any  application  so  as  to 
alter  the  practice  in  moving  for  new  trials 
in  such  actions.  This  was  decided  as  to  Order 
XXXIX.,  r.  1,  of  the  Rales  of  December  1876 
in  the  case  of  Londo7t  v.  Roffey  (3  Q.  B.  Div.  6), 
where  Cockburn,  C.J.  says  :  "  I  am  of  opinion 
that  Order  XXXIX.  does  not  apply  to  actions 
remitted  for  trial  to  a  County  Court.  The  practice 
before  the  Judicature  Act  remains  unaltered, 
except  so  far  as  altered  by  that  Act  and  the  rules. 
Consequently  the  application  should  have  been 
made   within  the  period  prescribed  by  the  old 

Eractice."  This  decision  was  further  approved 
y  the  Court  of  Appetl  on  the  question  being 
raised  before  them  m  the  case  of  Davis  v.  ChS- 
behere  (40  L.  T.  Rep.  N.  S.  358;  4  Ex.  Div.  215). 
There,  in  an  action  remitted  to  a  County  Court 
for  trial,  an  application  for  a  new  trial  was  made 
directly  to  the  Court  of  Appeal  on  the  ground 
that  the  trial  had  been  before  a  judge  without  a 
jury,  and  therefore  the  application  wae  properly 
made  to  the  Court  of  Appeal.  There  the  Court 
said:  "The  word  •judge*  in  Order  XXXIX..  r.  1 
(of  the  Rules  of  December  1876)  means  a  judge 
of  one  of  the  divisional  courts,  and  when  we  look 
at  the  context  it  is  clear  that  it  does  not  apply  to 
a  judge  of  the  County  Courts.  The  order,  there- 
fore, has  no  application  to  trials  before  a  County 
Court  judge  without  a  jnry ;  the  motion  ought 
to  have  been  made  to  the  Exchequer  Division." 
The  same  arguments  which  prevailed  in  these 


(a)  Order  XXXIX.,  rr.  3  and  4  of  tin  Bales  of  the 
Supreme  Court  1883  are  ; 

3.  Every  applioatioii  for  anew  trial  shall  be  hj  notiee 
of  motion,  and  no  rale  niti,  order  to  thaw  caase,  or 
tomal  proceediDf  other  than  sneh  aotioe  of  motioa  snail 
be  made  or  taken.  The  aotiee  shall  state  the  rronnds 
of  the  application,  aod  whether  all  or  part  only  of  the 
findinffs  is  oomplained  of. 

4.  The  Dotioe  o(  motion  shall  be  an  eight  days'  notiee, 
and  shall  be  served  within  the  times  foUowing,  viz.,  it 
the  trial  has  taken  plaoe  ia  London  or  Hiddleaez,  within 
eight  days  after  the  trial ;  if  tiie  trial  has  btken  plaoe 
euawhere  than  in  London  or  Middleaez,  within  sevaa 
days  i^ier  the  laet  day  of  littinfr  on  the  oironita  for 
Engrland  and  Walea  dnringr  which  the  trial  ehall  have 
taken  place.  The  time  of  the  vacations  shall  not  be 
reckoned  in  the  oompntation  of  the  time  for  aerving  the 
notioe  of  motion. 

(b)  Order  LII.,  r.  3,  is :  No  motion  or  appligation  tor 
a  rale  n^'«i  or  order  to  show  oanae  ihall  hsnafter  be 
made  in  any  aoUon,  or  (a)  to  set  aaide,  remit,  or  enforaa 
an  award,  or  (ft)  for  attaohment,  or  (c)  to  answer  the 
matters  in  an  affidavit,  or  (<I)  to  strike  oft  the  rolls,  or 
(«)  against  a  sheriff  to  pay  money  levied  vnder  an  exeen- 
tion. 
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mihIIj'   sppUeaUe    to    Otder 

XXXDL  of  the  Ruks  of  1833L  This  ha^  in 
CMSt,  been  ao  decided  in  the  eaae  of  n«  Sumaws 
C»-cpenaiwe  BmUdimy  BoeUtw  r.  i)ari«a  (48  L.  T. 
Bep.  X.  a  603;  12  Q.  B.  Dir.  21).  In  thatean^ 
on  an  application  to  a  drriaianal  ooort  for  a  new 
trial,  it  was  olnerted  that  the  applieatioo  BiMMild 
hare  been  4o  the  Coort  of  Appeal,  bnt  the  eonrt 
orermleJ  the  objection  on  the  diitfiiift  Kronod 
tbat  there  ma  no  anhrtantial  difference  in  the 
lan^nage  of  the  new  mles,  and  thai  therefore  the 
decision  in  Davit  r.  Gcdbtiere  (mbi  twp.)  was 
binding.  It  ia  trae  that  in  SkapeoH  t.  CluimM 
(12  Q.  B.  Div.  5g)  it  waa  held  tJiat  role  6  of 
Order  XXXIX.  applied  to  ameab  from  County 
Coorta,  bnt  tbe  decision  in  that  case  was  eatirefy 
•Vermled  in  tbe  Court  of  Appeal  in  Maikew*  t. 
Owy  (50  tj.  T.  BoK  N.  8.  776;  13  Q.  B.  Dir. 
.408K  iHwre  Brett,  HJL.  after  carefnllT  considet^ 
ing  tbe  Tarioos  mlea  of  Order  XXXOL,  came  to 
the  oonclnsion  that  he  was  compiled  to  disagree 
with  tbe  indgnwnt  in  Shapeott  r.  ChappeU, 
althon^  of  opinion  that  it  would  be  rerr  naefnl 
if  niaaj  of  the  mlea  made  nnder  the  Judicature 
Acts  were  applicaUe  to  appeals  from  County 
Courts.  [Lord  Colekidcx,  C  J^. — It  was  not  the 
intoition  of  those  who  fnuned  the  mles  that 
County  Court  actions  of  any  descrqjtioo  dionld 
be  included  in  them.  In  fact,  I  endenTonred. 
when  the  mles  were  being  diacuased.  to  make  the 
County  Court  practice  nnifmm  with  that  of  the 
Hi^  Court,  but  was  overruled.  What  ^  you 
sar  is  tbe  practice  which  ought  to  have  been 
ffdlowed  in  this  case?]  Order  LXXIL,  r.  2, 
nrorides  that  where  no  other  prorision  is  made 
by  tbe  Acts  or  rules,  "  the  present  procedure  and 
practice  remain  in  force.  The  practice  would 
therefore  be  that  settled  by  the  case  of  London  r, 
'  Bic§ey  (vM  tup.),  and  tbeapfdication  ought  to  liaTe 
been  made  by  moring  for  a  rule  niti  before  the 
expiration  of  four  days  from  tbe  di^  of  triaL 

F.  ManhaU  for  tbe  pUintiff. — Iniia  motion  is 
properly  made  nnder  Order  XXXTX.  The  case 
of  Matheiet  v.  Ooey  does  not  apply  to  this  case, 
inasmuch  as  that  was  an  action  commenced  in  the 
County  Coart.wberea8  tbe  |M'«aent  action  was  com- 
menced in  the  High  Court,aiid  was  merely  remitted 
tothe  County  Court  for  tbe  purposes  of  triaUremain- 
ing  in  the  High  Court  lor  all  other  purposes, 
the  County  Court  not  even  having  the  wrmr  of 
entermg  judgment,  but  merely  of  certifying  the 
result  by  its  registrar  to  the  Superior  Court. 
The  action  is  therefore  at  its  faistitntion,  and  never 
ceases  to  be^  an  action  in  the  High  Court,  and 
therefore  an  action  within  the  meaning  of  Order 
LII.,  r.  2,  which  says  that  no  motion  or  ap^ica- 
tion  for  a  mle'nwt  or  order  to  show  cause  shul  here- 
after be  made  "  in  any  action."  An  applicaticm 
for  a  role  niti  being  therefore  in  terms  forbidden, 
the  procedure  nn£r  Order  XXXTX.  is  alone 
possible.  There  is  no  case  conflicting  with  this 
view.  The  judgment  of  the  Master  (S  the  BoUs 
in  Mafhnet  v.  Ovey  {ubi  tup.)  ia  based  on  that 
action  being  commenced  in  the  County  Court. 
"Therefore,"  he.. says,  "the  word  'action'  in 
Order  LII.,  r.  2,  does  not  include  an  action  com- 
menced in  a  County  Court,  and  that  rule  does 
not  apply."  That  case,  therefore,  is  not  in  point. 
Tbe  oifference  between  cases  remitted  to  a  County 
Court  for  trial  under  19  A  20  Vict.  c.  106,  b.26, 
and  other  County  Court  cases,  is  clearly  pointed 
out  in  the  case  of  Balm/orth  v.  Pledge  (14  L.  T. 


Bep.  X.  S.  3S1 :  L.  Bepi  1  Q.  B. «;).  wiwe  it  wa.. 
ifacided  that  where  a  caaaelaoaght  in  s  Soperior 
Court  ia  tried  ia  a  Coanty  Coart  parsaant  to  a 
judge's  order,  the  juisdktiaa  to  grant  a  aew-  trial 
remuBf  ia  tbe  Sapsior  Coart.  Laih.  J.  ofaeerv- 
ing.  iathe  coaiae  of  his  ja«lj,i  al :  "Under  sect. 
26  the  CanntT  Coart  judge  is  siiaplj  sofastitated 
far  the  nader-sliCTiff  or  i  laaiiMkaii  i  of  assiae. 
and  therefore  the  general  jariadietioa  orer  tbe 
cause  renaiBs  exactly  as  is  was  beiae  the  ae>.tiii 
passed."  [Sxira.  J.— Bat  Lamdam  w.  lUfy  (afe' 
—p.)  was  a  reaiitfi  caae  lihfc  the  pnafcot.]  That 
ease  would  apply  bat  for  Ae  new  prorinoa 
of  Order  LII..  r.  2.  which  has  otetialed  it. 
[IIathkw.  J.— Ihea  ia  that  caae  yon  ooght  to 
have  gone  direct  to  the  Coart  of  AppeaL]  Ko : 
ti»  caae  of  Daria  v.  Gadkim  {tAi  am.)  decided 
that  the  words  "trial  withoat  a  jwr.  in  Order 
XXXDL.  r.  1.  DEaa  trial  by  a  j«ige  of  the  l^gfa 
Court  without  a  jarr.  [Lord  CouumwK.  C/. — 
Is  mot  the  expUaatioa  ad  the  Matter  really,  tkat  it 
was  forgot  lea  when  the  rales  were  made  t^t 
there  were  cases  iwaittrd  to  the  Coanty  Coart  for 
toial,  and  kept  far  aU  other  paipuam  in  the  H^ 
Coart  i"]  At  Miy  rate  the  words  of  the  rdes 
oUige  us  to  piuceed  by  notiee  of  niotiuB- 
[Lord  CoLSUBGE,  CX — ^In  case  we  decide  that  the 


Buks  of  1883  make  no  altaatioa  ia  the  practice, 
have  we  power  to  enlarge  the  tiaw  far  awvaig?' 
Tea,  ib»  old  praetiee  iathat  origiDalhr  institnteii 
br  rale  SO  of  the  Begufae  Generales  flilarT  Term 
1833,  forbidding  any  motiaB  far  a  new  trial  after 
the  expiration  of  faar  days  from  the  day  of 
trial,  which  it  was  deckled  in  Balwifinfh  v. 
Pled^  {mbi  ««p.)alld  CopraU  v.  The  Great  Wetten 
BaiUeay  Poa^oay  (16 L. T.  Bop.  X.  S. 3S4:  L.  Bep. 
2  C.  P.  465)  applied  to  actions  remitted  to  the 
County  Court  under  19  A  90  YmA.  r.  108,  s.  ^ 
and  under  that  rule  the  ooart  has  power  to  grant 
an  ettemnim  of  tive : 

now*  V.  Mdwawdi,  1 0.K.  AK. «>: 

Bmrrit  v.  Tke  Owtmt  JTwrtaia  gsifc— f  Caaaaay. 

UC.B.54S: 
Bawiktr  t.  Jbab,  17  a  B.  SBS. 

At  the  ccmdusion  of  the  argument  it  was  men- 
tioned to  the  court  that  there  were  four  other 
cases  in  tbe  day's  list,  in  whidi  the  same  point 
arose,  and  the  attention  of  tbe  court  was  farther 
called  to  the  fallowing  ( 


Brrt  V.  Bartow.  1  Htmg.  171 ; 
JVie*  V.  i>M9«*.  S  M.  *  O.  Sa. 

Lord  CoutRiSGK,  CJ. — ^Undw  thoae   rircum- 

stances  tbe  ooort  will  take  time  to  consider  the 

point,  and  in  tbe  meantime  all  these  cases  will 

stand  out  of  tbe  list.  „         .         , - 

Cwr.  ode.  rttlt. 

Dee.  3. — ^The  following  judgments  were  delivered 
by  the  Court : — 

Lord  CoLXKroes.  C  J^. — ^In  this  case  the  jmint 
submitted  to  us  for  our  decision  arises  a&b  in 
four  other  cases  to  which  our  judgment  is  tn 
apply,  and  there  are  doubtless  several  other  caae* 
which  will  be  governed  by  it.  We  are.  tfaer^ore. 
very  desirous  of  coming  to  a  clear  and  titrtett 
oonclnsion,  and  of  avoiding  as  far  as  we'  i^tff 'tbr 
poBsilnlitf  of  any  mislcadmg  result  arisidc^'from 
it  hereafter.  Th^  are  apnlications  fit  'hew 
trials  in  actions  remitted  to  tne  County  Qoiut'-for 
trial  under  19  A  20  Vict.  c.  108.  s.  SN^  aii^-Uiey 
come  before  us  in  the  form  of  motion.^  on  the 
snppositioa  that  the  new  mles  of  Order  XXXIX. 
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apply  to  them.  Now,  it  is  only  right  that  I 
Bnomd  here  say  that  there  existed  at  the  time  that 
the  issues  in  them  were  tried  an  express  decision  of 
this  conrt,  in  which  it  was  held  tnat  these  rules 
did  apply  to  County  Court  actions,  using  for  a 
moment  the  phrase  "  County  Court  actions  "  in  a 
general  sense.  Further  investigation,  however, 
of  this  matter  in  the  Court  of  Appeal — and  a 
further  examination  of  the  rules  on  my  own 
account  has  quite  satisfied  me  that  the  decision 
at  which  the  Court  of  Appeal  arrived  is  quite 
right — resulted  in  the  correction  of  the  erroneous 
view  originally  taken  by  this  court ;  and  although 
it  is  true  that  it  is  very  hard  that  individual 
suitors  should  suffer  for  our  view,  yet  I  am  afraid 
that  in  such  a  case  as  this  such  a  misfortune 
cannot  be  avoided.  Now,  I  just  now  used  the 
phrase  "  County  Court  actions "  in  a  general 
sense,  but  there  really  are  three  classes :  First, 
County  Court  actions  proper,  as  to  which  no 
question  arises ;  secondly,  actions  originally  com- 
menced in  the  High  Court  and  transferred  for  all 
purposes  to  the  County  Court,  which,  when  the 
transfer  has  been  effected,  become  County  Court 
actions  proper,  and  are  entirely  upon  the  same 
footing ;  and  then,  thirdlv,  there  is  the  class  (to 
'which  I  understand  all  tne  cases  now  beffore  us 
beloi^)  which  are  commenced  in  the  High  Court, 
and  then  the  issue  therein  is  sent  to  the  County 
Court  for  trial,  while  for  all  other  purposes  they 
are  retained  in  the  High  Court.  To  this  latter 
class  of  cases  it  was  thought  by  the  appellants  in 
the  cases  before  us  that  tne  same  rules  applied 
vrith  respect  to  new  trials  as  applied  to  orainary 
actions  in  the  High  Court.  They  have  therefore 
proceeded  under  the  3rd  rule  of  Order  XXXIX. 
of  the  Bules  of  1883,  and  have  given  notice  of 
niotion  thereunder  for  the  purpose  of  obtaining 
new  trials.  On  consideration  it  does  pot  appear 
to  us  to  be  the  case  that  this  rule  applies  to  the 
class  of  actions  in  question.  The  expressions 
"  conrt  "  and  "judge  in  the  rules  of  the  order  in 
question  clearly,  to  my  mind,  apply  to  courts  and 
judges  of  the  High  Court.  Now,  the  judges 
appealed  from  in  these  cases  are  not  judges  of  the 
Hig^  Court,  but  County  Court  judges,  and  it  is 
therefore  plain  that  these  rules  do  not  apply  to 
the  third  class  of  County  Conrt  cases  any  more 
than  to  the  other  two  classes.  It  follows  then 
that  the  procedure  remains  the  same  as  it  was 
under  the  old  practice,  since  no  other  provision  is 
made  by  the  Judicature  Acts  or  the  rules  there- 
under. Now,  according  to  this  practice  all  these 
cases  would  be  out  of  titaie,  for  the  practice  to 
which  we  are  relegated  is  that  instituted  oy  Regulse 
G^terales  Hilary  Term  1853 — an  obviouBlv  incon- 
venient practice,  since  it  provides  that  all  appli- 
cations for  rules  niri  for  new  trials  from  County 
Courts  in  all  parts  of  England  must  be  made 
within  four  days  from  the  day  of  trial.  Everyone, 
therefore,  of  these  cases  is  out  of  time ;  but  the 
procedure  under  which  they  come  is  a  procedure 
which  stands  on  the  authority  of  the  court  to 
which  this  conrt  has  succeeded,  and  there  is  suf- 
ficient authority  to  show  that  it  has  been  the 
{)ractice  of  the  court  not  to  make  this  rule  abso- 
utely  inflexible,  but  that  the  limited  time  ap- 
pointed by  the  rule  has  been  extended  by  them 
where  gross  injustice  would  have  otherwise 
resulted.  Many  authorities  to  this  effect  have 
been  brought  to  the  attention  of  the  court,  as,  for 
instance,  in  the  case  of  Hawkei'  y.  8eale  (17  C.B. 

T<il.U.,]TA*13aO. 


595),  where  a  bond  fide  mistake  was  made  by 
counsel  engaged  in  the  case,  who  moved  and 
obtained  a  rule  in  the  Conrt  of  Exchequer,  the 
case  actually  being  in  the  Court  of  Common 
Pleas,  whereupon  the  Court  of  Common  Pleas 
thought  itself  justified  in  correcting  a  mistake  of 
that  kind,  refusing  to  allow  its  own  rules  to  be 
used  to  defeat  justice.  In  this  case,  as  there  was 
a  mistake  of  a  similar  nature,  we  shall  grant  an 
extension  of  time,  so  as  to  allow  the  motions  to  be 
made ;  but  it  must  be  understood  that,  after  the 
careful  consideration  and  full  discussion  that  has 
now  taken  place  with  respect  to  these  cases,  the 
practice  now  is  in  accordance  with  the  provisions 
of  the  old  rules  of  1853,  and,  after  this  time 
nothing  more  must  be  heard  of  mistakes  arising 
from  a  wrong  understanding  of  the  present  prac- 
tice and  of  the  effect  of  the  new  rules. 

Matiiew,  J. — I  thoroughly  agree  with  my  Lord 
that  Order  XXXIX.  is  not  applicable  to  thia 
case.  It  was  also  further  said  that  Order  LIT. 
applied.  When,  however,  we  examine  it,  it  is 
Clearly  subservient  to  Order  XXXIX.  It  is,  I 
think,  perfectly  plain  that  those  rules  were  not 
intended  to  apply  to  cases  such  as  this.  That 
being  so,  under  what  procedure  are  the  parties  in 
such  cases  to  proceed  r  Does  the  same  procedure 
apply  in  cases  remitted  for  trial  only  as  in  cases 
which  are  wholly  remitted  to  the  Comity  Court  ? 
I  think  that  the  question  must  be  decided  by 
Order  LXXII.,  and  I  am  of  opinion  that  under 
that  order  recourse  must  be  had  to  the  rule  of 
1853  (B^^ulsB  Generales  Hilary  Term  1853, 
rule  50;  which  requires  application  for  a  new 
trial  in  actions  remitted  to  a  County'  Court  for 
trial  under  19  &  20  Vict.  c.  108,  s.  26,  to  be  made 
b^  moving  for  a  rule  niii  within  four  days  from 
the  day  of  trial.  I  quite  agree  that  anything 
more  inconvenient  could  not  well  be  imanned. 
Now,  then,  that  we  are  driven  back  to  the  Rules 
of  1853,  what  is  their  character  P  This  question 
is  discussed  in  the  case  of  Bmoherry  v.  Morgan 
(9  Exch.  730),  and  from  this  case  we  find  that 
they  were  not  laid  before  Parliament,  and  have 
not  the  force  and  effect  of  an  Act  of  Parliament, 
but  were  merely  made  by  the  judges  with  a  view 
to  the  interpretation  of  the  practice  of  the  courts, 
and  are  therefore  subject  to  the  control  and 
discretion  of  the  court.  Bules  of  this  description 
the  courts  have  always  strictly  enforced,  except 
in  cases  in  which  due  cause  has  been  shown  to 
the  contrary,  and  where  applications  have  not 
been  made  within  the  time  fixed  by  the  rule 
the  courts  have  refused  to  interfere.  At  the 
same  time  they  have  iu  many  cases  pointed  out 
that  such  interference  was  possible.  It  is, 
perhaps,  sufiScient  to  refer  to  two  cases  in  which 
this  point  has  been  discussed.  In  Bex  v.  Holt 
(6  T.  B.  436)  BuUer,  J.  says :  "  The  case  of  B.  v. 
Oough  was  one  of  the  first  cases  in  which  the 
court  granted  a  new  trial  after  the  expiration  of 
the  time  allowed  by  the  practice  of  the  conrt  to 
move  for  a  new  trial.  But  the  court  did  not 
interpose  without  being  apprised  that  they  were 
exceMing  the  rules  of  the  court;  and  nothing 
would  have  induced  them  to  break  through  those 
rules  but  the  clear  opinion  which  they  enter- 
tained that  injustice  would  otherwise  have  been 
done  to  the  defendant."  And  iu  Newton  v.  Boodl« 
(5  Dowl.  &  L.  P.  C.  664;  16  L.  J.  135,  C.  P.)< 
where  a  judge  died  before  sealing  a  bill  of 
exceptions,  the  court  thought  it  right  to  grant  » 
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rule  ni«t  for  a  new  trial,  which  was  afterwards 
made  absolute,  although  more  than  a  year  had 
elapsed  between  the  trial  and  the  day  of  motion. 
Then  there  is  the  case  to  which  my  Lordhas  referred. 
Man^  other  cases  might  be  cited  in  which  the 
parties  have  been  misled,  and  the  courts  haye  in 
consequence  allowed  them  to  moye  for  a  new  trial 
after  the  expiration  of  the  time  allowed  them  by 
the  rule  for  that  purpose.  It  appears  to  me,  there- 
fore, to  be  in  accordance  with  the  practice  of  the 
court  that,  where  a  mistake  has  arisen  such  as 
ha!  arisen  in  the  cases  now  before  us,  the  time  for 
moyiug  should  be  extended  ;  and  for  these 
reasons  I  am  of  opinion  that  the  court  ought  in 
these  cases  to  allow  this  to  be  done. 

Smith,  J. — The  question  which  the  court  has 
to  decide  in  these  cases  is,  whether  the  yarious 
rules  of  Orders  XXXIX.  and  LII.  of  the  Rules 
of  1883  apply  to  cases  remitted  to  a  County  Court 
for  trial  under  19  &  20  Vict.  o.  108,  s.  26.  It  has 
already  been  decided  that  where  actions  are  com- 
menced in  the  County  Court  they  do  not  apply, 
and  further,  that  they  do  not  apply  where  actions 
are  commenced  in  the  High  Court  and  transferred 
for  all  purpo8e.s  to  the  County  Court.  The  cases 
of  the  Steantea  Oo-operiiive  Building  Society  y. 
Davie*  («W  sup.),  London  y.  Boffeif(3  Q.  B.  Diy. 
6),  and  Dai;te«  y.  Godbehere  (40  L.  T.  "Sep.  N.  S. 
358 ;-  4  Ex.  Diy.  215)  are  decisiye  that  th^  do  not 
apply  in  the  cases  I  have  mentioned.  But  it  is 
said  that  in  cases  remitted  to  a  County  Court  for 
trial  only,  these  rules  do  apply.  To  my  mind  it 
is  quite  clear  that  Order  XXXIX.  does  not  apply 
to  County  Court  cases  at  all.  Order  LII.  stan& 
ut>on  slightly  different  ground,  and  it  has  been 
argued  that  that  order  applies,  because  it  is  there 
said  that  no  motion  or  application  for  a  rule  nisi 
or  order  to  show  cause  shall  hereafter  be  made  in 
any  action.  It  seems  to  me,  however,  that  the 
rule  relied  upon  is  only  applicable  to  cases  which 
have  been  decided  in  the  High  Court  and  to  no 
other.  I  am  of  opinion,  therdore,  that  the  rnles 
in  question  do  not  apply  to  the  cases  before  us, 
and  I  therefore  agree  entirely  with  what  has 
fallen  from  my  Lord  and  my  learned  Brother. 

Lord  CoLEKiDSE.  C.J. — ^The  cases  must  be  put 
into  the  paper  in  the  ordinary  course  and  a  rule 
nisi  moved  for  when  they  are  reached,  and  the 
respo.-idents  will  be  at  liberty  to  show  cause  at 
once  if  they  choose  to  do  so. 

Solicitors  for  the  plaintiff,  Chester,  Mayhew, 
Brojn,  and  GriJUhs,  for  B.  Ivor  Parry,  Pwllheli. 

8  >Ucitors  for  the  defendant,  Simonds  and 
Goolden,  for  Hughes  and  Friieheurd,  Bangor,  and 
for  T.  Roberts,  Fortmadoc. 


ilnpr£M  Cflurt  of  JiitrkHturt 

COURT   OF  APPEAL. 

June  24  atid  26,  1884. 

(Before  Baosallat,  Cmroy,  and  Lutdlkt,  I1.JJ.) 

KxHSiT  «.  Great  Easterx  Bailvat  Cokfakt.  (a) 

Riparian  owner — Licence  to  non-riparian  owner  to 
take  water — Absence  of  damage — Injunction  — 
Rights  0/  riparian  owner  in  artificial  stream. 

A  riparian  owner  granted  a  licence  to  a  person, 
whose  land  did  not  abtU  on  the  river,  to  take 
water  from  the  river  for  use  in  his  factory.  The 
water  was  returned  to  the  stream  at  a  point  <ts 
feet  lower  doutn  than  the  point  of  wUhdrawal, 
unpoUuted  and  undiminislied. 

Seld  (affirming  the  decision  of  PoUoek,  B.,  48  L.  T. 
Rep.  ^.  8.  784),  thai  a  lower  riparian  owner  tea* 
not  entitled  to  an  injunction  against  the  land- 
owner so  taking  tlie  water,  a^  against  the 
riparian  owner  through  whose  lana  it  was  taken. 

The  rights  which  can  be  acquired  by  a  riparian 
ow}ier  in  an  artificial  stream  observed  upon. 

This  was  an  appeal  from  a  judgment  of  Pollock, 
B.,  sitting  for  Pearson,  J. 

The  plaintiffs  were  the  owner  and  the  tenant  of 
land  1^  Mistley,  near  Mannipgtree,  in  Essex, 
through  which  a  stream  of  w^er  had  always 
flowed. 

In  1856  the  defendant  company  purchased  some 
of  the  land  for  the  purposes  of  their  railway,  and 
built  an  embankment  on  it,  witha  culvert  through 
which  the  stream  flowed. 

In  Aug.  1881  Bobert  Free,  who  was  a  tma- 
charine  manufacturer,  and  whose  factory  was  on 
land  which  joined  that  of  the  defendant  company, 
but  did  not  abut  on  the  stream,  under  a  licence  or 
grant  from  the  company  laid  two  pipes  through 
their  land.  By  one  of  them  he  drew  water  frma 
the  stream,  which  he  used  for  cooling  purposes 
connected  with  his  business,  and  it  was  then 
returned  to  the  stream  by  the  other  a  few  feet 
further  down. 

in  the  agreement  between  Free  and  the  com- 
pany there  was  no  limitation  as  to  ths  amount  of 
water  which  the  former  might  draw  from  the 
stream. 

This  action  was  brought  by  the  plaintiffs,  as 
owners  of  land  which  abutted  on  the  stream 
below,  to  restrain  this  use  of  the  water.  There 
was  an  allegation  in  the  statement  of  claim  that 
the  water  was  returned  di-ninished  in  qnantity 
and  deteriorated.  This  was  denied  l^  the  defei^- 
donts,  and  at  the  hearing  it  was  aunitted  that 
the  water  was  returned  to  the  stream  uninjured 
and  undiminished. 

PoUock,  B.  held  that  the  plaintiffs  had  no  causa 
of  action,  and  gave  judgment  for  the  defendants. 

The  case  is  reported  m  the  court  below  at  4S 
L.  T.  Bep.  K.  S.  784,  where  the  facts  are  fall/ 
stated. 

From  this  decision  the  phuntiffs  appealed. 

Ba»her,  Q.C.  and  C.  E.  Jones  for  the  appellants. 
— ^A  riparian  owner  is  only  entitled  to  use  ths 
water  for  his  own  purposes,  and  in  a  reasonable 
manner.    He  cannot  grant  a  licence  to  take  water 

(<4  BepmMbj  W.  a  Boa,  'Ban,  BMrialer«»Uv. 
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to  a  person  who  is  not  a  riparian  owner.  It  is 
not  necessary  to  prove  actnal  damage,  as  there 
has  been  a  violation  of  a  legal  right.  Besides,  the 
railway  company  has  only  a  ripht  to  nse  the 
water  for  the  purposes  of  their  undertaking. 
Even  if  there  is  no  present  damage,  there  may  be 
hereafter.  If  Free  uses  the  water  in  this  way  for 
twenty  years  he  may  get  a  prescriptive  right  to 
it.  He  would  obtain  the  position  of  a  riparian 
owner  with  regard  to  the  artificial  watercourse. 
and  that  would  be  injurious  to  the  plaintiffs. 
They  referred  to 

SlodcpoTt  Wattncorli  Company  r.  Potttr,  10  L.  T. 

B«p.  N.  8.  748;  8  H.  ft  d  300 ; 
JMtoU  V.  BnutvnU,  15  L.  T.  Bep.N.  8. 818 ;  L.  Bep. 

■SEx.li 
Ormtrod  r.  Todmorden  Joint  Stoei  Hill  Company, 

U.Q.B.I>iT.lS5; 
WiU*  and  Beria  Canal   Navii;ation   Company  r. 
Swindon  Wattneorlu  Company,  SO  L.  T.  Bep.  N.  8. 
448;  L.Bq>.9Cb.  App.451  ; 
Bietettv.  Morrii,  14  L.T.Bq>.  N.  8.  885;  I,.  Bq?. 

1  8o.  *  Div.  App.  47 ; 
Slmhirtt  V.  8p&ncir,  14  L.  T.  Bep.  0. 8. 433 ;  2  Mm. 

AG.  45; 
Smbny  V.  Oiem,  6  Ex.  858 ; 
Qoddam  on  EMementa,  p.  Sit. 

SCOTTOK,  L.J.    referred  to    Earl  of  Norbttry  v. 
Zitehin.  15  L.  T.  Bep.  N.  S.  501.] 

PhUbriek,  Q.C.  and  Smart  for  the  defendants. — 
•There  is  no  invasion  of  a  legal  right  in  this  case, 
and  there  is  no  right  of  action  until  damage  in 
£»ct.  The  plaintiffs  have  received  no  dama^, 
and  cannot  show  that  they  are  likely  to  receive 
any.  This  nser  of  the  water  cannot  grow  into  a 
right  adverse  to  the  plaintifEs.  It  is  admitted 
that  the  water  is  returned  to  the  stream  un- 
polluted and  undiminished,  and  if  at  any  tine 
that  state  of  things  is  altered,  the  plaintiffs  can 
then  bring  their  action.  Until  there  is.  actually 
some  injury  the  time  for  prescription  will  not 
commence  to  ran.  If  a  ripariaa  owner  can  bring 
such  an  action  to  restrain  the  nser  of  the  water 
by  a  stranger  without  proving  damage,  then:  it 
might  just  aa  well  be  brought  by  a  riparian 
owner  above  the  place  where  the  water  is  taken 
as  by  one  below  it.    They  refened  to 

Orr  Smivg  v.  Colqtihovm,  2  App.  Cas.  839  ; 

WOiianu  v.  Hmland,  2  B.  ft  C.  910 ; 

BnAny  y.  Oietn,  6  Ex.  8!>3; 

ifiner  v.  Gilmour,  12  Moo.  P.  C.  131 ; 

Jlutta  a  V.  Bracewll,  15  L.  T.  Bq>.  N.  8. 813 ;  L.  Bep. 
3  Ex.  1 ; 

fenmngton  v.  Briruop  Ball  Oompony,  87  L.  T.  Bep. 
N.8.148i  15Ch.I>i7.  709; 

Brown  v.  Bnt,  1  WiUon,  175 ; 

Mamn  r.  HiU,  3  Barn,  ft  Ad.  304 ; 

Ooddazd  on  BUwements,  p.  200. 

Barber,  Q.C.  in  reply. 

Basoaixat,  L.J.— This  is  an  appeal  from  a  judg- 
ment given  by  Pollock,  B.,  sitting  for  Pearson,  J., 
in  favour  of  the  defendants  in  the  action.  The 
action  was  brought  under  circumstances  to  which 
I  am  about  to  refer.  It  is  very  inconvenient  in 
this  case  that  for  some  reason  or  other  the  plain- 
tiffs do  not  seek  in  any  way  whatever  to  substan- 
tiate the  particular  view  of  the  case  put  forward 
in  their  statement  of  claim.  Upon  the  hearing  ot 
the  action  they  relied  entirely  upon  certain  other 
■news.  It  aj^iears  that  the  railway  company, 
crossing  a  small  brook  in  the  county  of  Essex, 
covered  in,  or  inclosed,  if  I  may  use  the  expres- 
sion, in  a  culvert,  that  portion  of  the  stream  which 
passed  under  their  railway.    They  had  taken  the ' 


land  on  which  the  railway  was  constructed  from 
a  gentleman  uf  the  name  of  Kensit,  and  he  had 
land  lower  down  the  stream  than  the  portion  of 
the  stream  where  it  passed  through  the  railway 
company's  land.  The  railway  company  entered 
into  an  agreement  with  a  gentleman  of  the  name 
of  Free,  by  virtue  of  which,  according  to  the 
terms  of  the  agreement,  water  could  be  diverted, 
by  aid  of  a  three-inch  pipe  leading  from  the 
culvert  where  the  stream  j»saed  under  the  rail  wav 
company's  land  in  a  direction  substantiafiy  per- 
penoicular  to  the  course  of  the  stream,  to  the 
premises  of  Mr.  Free,  who  had  no  portion  of  his 
land  abutting  upon  the  stream;  he  was  not  a 
riparian  owner  in  any  sense  of  the  word.  The 
agreement  in  effect  enabled  him  for  a  trifling  con- 
sideration to  draw  water  from  the  stream  by 
means  of  the  three- inch  pipe  so  let  into  the  culvert ; 
it  contained  no  restrictions  whatever  upon  Mr. 
Free  as  regards  the  mode  in  which  he  was  to  use 
the  water  which  he  was  so  allowed  to  abstract. 
So  far  as  it  was  an  agreement  between  the  com- 

ry  on  the  one  hand  and  Mr.  Free  on  the  other, 
was  at  perfect  liberty  to  do  whatever  ho 
pleased  with  the  water  which  was  so  ab8tract«d. 
The  plaintiff  Norman  is  the  tenant  of  the  plain- 
tiff Kensit.  The  action  was  commenced  in  the 
month  of  Oct.  1881,  and  by  the  statement  of 
claim,  after  referring  to  the  pipe  as  being  inserted  ; 
into  the  culvert,  so  that  the  water  was  conveyed 
to  Mr.  Free's  land,  it  was  alleged  in  paragraphs  6 
and  7  as  follows  :  "  The  said  pipe  still  contmues 
inserted  in  the  said  culvert,  and  ever  since  the 
month  of  August  the  defendants  have  continued 
to  obstruct  the  said  watercourse,  And  by  means  of 
the  said  pipe  to  divert  and  abstract  large  quanti- 
ties of  water  from  the  said  watercourse.  In  and 
about  and  ever  since  the  said  month  of  August 
the  defendants  have  polluted  and  disturbed  the 
water  of  the  said  watercourse  by  throwing 
and  causing  to  flow  into  the  same  lar^e  quan- 
tities of  noxious  substances  and  flaids  and 
heated  water.  In  consequence,  the  water  in  the 
watercourse  has  ceased  to  flow  through  the 
plaintiffs'  land  and  into  the  plaintiffs'  l&ke  in  its 
natural  state  as  heretofore,  and  has  become 
diminished  in  quantity  and  polluted  in  quality, 
and  unfit  for  the  purposes  for  which,  before  the 
acts  complained  of,  it  bad  been  used  by  the  plain- 
tiffs, and  the  plaintiffs'  land  has  become  deterio- 
rated in  value."  Those  are  the  circumstances 
stated  in  their  statement  of  claim,  and  upon 
which  the  plaintiffs  came  to  the  court  and  asked 
relief.  What  they  asked  for  was  "an  injunction 
to  restrain  the  defendants  from  obstructing  the 
said  watercourse,  or  polluting,  diverting,  dimin- 
ishing, abstracting,  or  interfering  with  the  water 
therem,  or  in  any  wayusing  the  same  so  as  to  injure 
the  plaintiffs  in  their  property,  or  their  rights 
thereto."  A  statement  of  defence  was  put  in,  in  which 
the  defendants  stated :  "  By  an  agreement  with  the 
defendant  raUwav  company,  the  defendant  Free 
possesses  the  right  to  take  water  from  the  said 
watercourse  at  a  point  within  the  land  belonging 
to  the  defendant  company,  and  whirh  point  is 
herein  referred  to  as  the  point  of  withdrawal. 
The  object  for  which  the  said  right  was  granted 
was  that  the  water  so  drawn  should,  as  hereinafter 
mentioned,  be  employed  in  the  saccharine  factory 
recently  erected  by  the  defendant  Free  near  the 
said  watercourse.  This  factory  of  the  defendant 
Free  was  constructed  in  the  month  of  August  1881." 
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Then  the  company  allege  an  agreement  with  Mr. 
Free,  by  virtue  of  which  Mr.  Free  has  the  right 
to  take  the  water  from  the  brook  by  means  of 
this  pipe,  and  convey  it  to  his  own  premises  to  be 
employed  in  his  saccharine  &ctory  recently  erected 
there.  However,  they  go  on  to  say  in  paragraph  6  : 
"  The  defendant  Free  draws  the  said  water  into  a 
tank  or  filter-bed  erected  on  the  bank  of  the  said 
waterconrse,  and  from  that  tank  the  water  is 
pnmped  through  a  three-inch  cast-iron  snction  pipe 
into  the  said  defendant's  factory.  The  water  so  drawn 
is  used  by  the  said  defendant  for  condensing  only, 
and  is  then  returned  to  the  said  watercourse  at  a 
point  some  six  feet  below  the  point  of  withdrawal, 
and  within  the  land  of  the  defendant  company. 
The  water  so  returned  is  not  diminished  m 
quantity,  nor  in  any  way  fouled  or  polluted,  or 
rendered  less  fit  for  any  of  the  us^s  to  which 
riparian  proprietors  lower  down  the  said  water- 
course can,  or  are  entitled  to,  put  the  same."  That 
is  the  statement  of  the  case  made  by  the  defen- 
dants in  answer  to  the  plaintiffs'  claim.  There 
they  recognise  fully  the  fact  that  the  water  is 
abstracted;  they  detail  the  mode  in  which  the 
abstraction  is  made,  namely,  first  of  all  drawing 
it  into  a  tank  on  the  company's  premises,  and 
from  that  pumping  the  water  which  is  used.  As 
I  understand  it,  Mr.  Free  requires  and  uses  the 
water  for  condensing  purposes  only.  I  suppose 
it  passes  round  the  tank  which  contains  the  hot 
matter  used  in  the  saccharine  manufacture,  travels 
on,  and  comes  back  into  the  stream  at  a  point  only 
six  feet  from  the  point  where  it  was  withdrawn. 
If  those  are  the  facts,  it  is  very  difficult  to  see 
what  injnry  the  plaintiffs  can  possibly  have  sus- 
tained. The  water  is  drawn  up,  it  performs  a 
little  circuit,  comes  back  again,  and  then  goes 
into  the  stream  only  six  feet  from  the  point  where 
it  is  abstracted,  llien  we  have  this  very  singi^r 
state  of  circumstances.  In  the  pleadings  there  is 
a  direct  conflict,  the  allegation  m  the  statement 
of  claim  being  abstraction  of  water  and  pollution 
of  what  is  returned,  and  a  defence,  in  the  strongest 
possible  terms,  that  there  is  no  abstraction  what- 
ever, and  no  pollution  or  injury  whatever.  Then, 
when  the  parties  came  into  court,  it  was  admitted 
by  the  plaintiff  that  the  water  was  returned  to 
the  stream  uninjured  and  undiminished.  That 
may  be  gathered,  not  only  from  the  statement  of 
the  reporteis  in  the  court  below,  but  also  from 
the  judgment  of  Pollock,  B.  to  this  effect;  and, 
in  consequence  of  that  admission,  it  became  un- 
necessary for  the  defendants  to  enter  into  any 
evidence,  because  all  that  they  had  alleged  in 
their  statement  of  defence  was  admittecT— viz., 
that  the  water  no  doubt  was  taken  away,  but  it 
was  returned  undiminished  in  quantity,  and  un- 
affected in  quality.  I  can  hardly  imagine  a  case 
coming  in  that  form  before  the  court  more  com- 
pletely leading  up  to  a  judgment  in  favour  of  the 
defendants — a  case  put  forward  which,  if  it  had 
been  substantiated,  would  have  most  certainly  en- 
titled them  to  the  injunction  which  they  had  asked, 
but  which  upon  their  own  admisssion  upon  the 
hearing  of  the  action  was  given  up,  and  admission 
made  quite  to  the  contrary  of  ijie  allegations. 
The  way  in  which  I  look  at  the  case  is  this.  I 
leave  out  of  consideration,  for  the  moment,  the 
fact  of  there  having  been  any  agreement  between 
the  company  and  Free.  I  find  that  the  plaintiffs 
come  into  court  alleging  certain  acts  have  been 
done  which,  if  they  lukd  been  done  as  alleged  by 


them  would  have  led  to  very  substantial  injv 
but,  at  the  hearing,  the  whole  case,  as  allegec 
them  in  their  statement  of  claim,  is  entirely  dis- 
placed. That  is,  in  my  opinion,  quite  sufficient  to 
support  the  decision  at  which  the  learned  judge 
arrived.  But  then  it  is  said,  if  you  look  farther 
timn  that,  if  yon  have  regard  to  the  real  agree- 
ment entered  into  between  the  two  defendvits,  it 
amounted  to  a  right  conferred,  if  snch  a  rif^t 
could  be  conferred,  by  the  company  npon  Mr.  Free, 
to  abstract  all  the  water  whicn  a  three-inch  pipe 
could  convey,  and  allow  Mr.  Free  to  use  it  for  any 
purpow  he  pleased,  for  the  agreement  contained 
no  provision  whatever  as  to  how  it  was  to  be  used. 
That  is  the  way  in  which  it  was  put.  Well,  that 
may  have  been  a  grant  of  such  rights  as  the  com- 
pany, as  riparian  owners,  had  no  right  to  grant. 
But  is  that  a  matter  for  the  court  to  take  into 
consideration  upon  an  inquiry  of  this  kind  P  If 
you  look  into  the  facts  of  the  case  as,  in  the 
absence  of  evidence,  they  are  admitted,  yon  have 
a  state  of  things  which,  possibly,  if  it  led  to 
injury,  would  give  the  plaintiffs  a  right  to  com- 
plain, but  which,  upon  admission  between  the  two 
parties,  leads  to  no  present  damage  or  injurjr  to 
them  whatever.  Now,  I  fully  admit  that  if  it 
appeared  that,  although  there  was  no  immediate 
injnry  sustained,  there  might  be  an  inJniT 
derived  from  the  continuance  of  the  coarse  whid 
the  defendants  are  adopting,  then,  according  to 
the  view  which  I  at  present  nold,  there  would  be 
a  case  which  would  entitle  the  plaintiffs  to  aa 
injunction.  There  may  be  a  question  which  I  do 
not  think  it  worth  while  now  to  enter  into,  npon 
which  of  the  two  parties  the  burden  would  lie  to 
show  whether  there  might  or  might  not  b9  a 
future  injury  if  the  same  user  were  continued. 
According  to  some  of  the  decisions,  it  wonld  be  for 
the  party  who  ha.s  done  that  which  might  lead  to 
injury  (and  which,  if  it  did  lead  to  injury,  would 
entitle  the  other  party  to  an  injunction)  to_  prove 
that  it  could  not,  in  any  event,  lead  to  injary. 
But,  without  considering  npon  whom  the  bnrden 
of  proof  would  lie,  it  appears  to  me  beyond  all 
question  that,  so  far  as  the  present  user  of  the  pipe 
which  has  been  inserted  into  the  culvert,  and  by 
which  the  defendant  Free's  premises  are  supplied, 
is  concerned,  it  is  impossible  that  there  shonld  be 
any  injury  of  whicn  the  plaintiffs  would  be 
entitled  to  complain.  It  was  suggested,  in  the 
coarse  of  the  argument,  and  at  one  time  I 
thought  that  there  might  be  some  force  in  the 
suggestion,  that,  by  this  diversion  of  the  stream, 
there  might  be  certain  riparian  rights  acquired  by 
Mr  Free  if  the  present  state  of  things  was  allowed 
to  go  on  for  a  period  of  twenty  years.  But, 
according  to  the  best  opinion  I  can  form  on  the 
case,  it  appears  to  me  to  be  impossible,  as  Ions  as 
he  continues  to  return  to  the  river  the  whole 
of  the  water  he  takes  out,  and  that  in  an  on- 
polluted  state,  that  any  injnry  can  arise  to  the 
plaintiffs  from  his  doing  so.  If  at  any  fatat« 
time  he  changes  his  course  of  action,  and  either 
reduces  the  quantity  of  water  abstracted  or 
pollutes  that  which  he  returns  into  the  stream, 
then,  no  doubt,  from  the  point  of  view  which  I 
take,  a  right  of  action  wonld  arise,  but  it  wonld 
arise  only  when  that  act  was  done ;  and  no  continu- 
ance for  twenty  years,  or  any  other  period,  of  the 
present  user  would  in  any  way  prejudice  the 
plaintiffs  in  respect  of  the  rights  they  wonld  have 
if  any  such  futore  interference  with  this  right 
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'was  attempted.  Therefore,  for  those  reasons,  it 
appears  to  me  that  the  plaintifFs  have  come  into 
court  alleging  a  case  which  they  utterly  fail  to 
sapport,  and  which,  by  their  own  admissions,  is 
entirely  contrary  to  the  real  facts  of  the  case. 
I  think  Pollock,  B.  was  perfectly  right  in  the 
judgment  which  he  pronounced,  and  that  the 
appeal  should  be  dismissed  with  costs. 

Cotton,  L.J.— I  do  not  in  any  w^  differ  from 
what  has  been  said  by  Baggallay,  L.J.,  as  to  the 
position  of  plaintiffs  who  have  come  into  court 
making  the  case  which  here  the  plaintiffs  did, 
and  who  have  entirely  failed  to  support  the  alle- 
gations on  which  they  came  into  court.  But  I 
would  rather  dispose  of  this  case  on  the  substan- 
tial question  which  has  been  argued  before  us, 
uid  It  is  this :  The  plaintiffs,  who  are  lower 
riparian  owners,  compuiin  of  the  action  of  the 
defendants,  and  they  do  so  with  the  admission 
(having  broaght  no  evidence  to  support  the  case 
they  originally  made)  that,  althougn  there  is  a 
diversion  of  the  water  to  the  works  of  the  defendant 
Free,  yet  the  water  which  is  so  diverted  is  restored 
before  the  stream  comes  to  his  land,  not  at  all 
diminished  in  quantity  or  quality.  I  may  mention 
here  that  it  occurred,  to  me  at  one  time  during 
the  argument  that  there  might  l>e  an  intermittent 
action  in  the  stream,  in  consequence  of  what  was 
done  by  the  defendants — and  possibly  there  was 
when  the  pipe  was  originally  opened ;  but  I  think 
we  ought  not,  in  the  absence  of  any  evidence,  to 
infer  that  now  there  is  any  intermission  in  the 
flow  of  the  stream  caused  by  what  has  been  done 
by  the  defendants,  or  simply  because  that  was 
once  caused  some  time  ago,  to  grant  an  injunction. 
'Now,  the  plaintiffs  say,  and  they  are  right,  that  a 
riparian  owner  is  in  this  position,  that  he  can 
maintain  an  action  for  interference  fvi^h  his  right, 
even  although  he  does  not  show  that  at  the  time  he 
has  suffered  any  actual  damage.  But  then  we  must 
consider  what  are  his  rights  with  regard  to  the 
lower  riparian  owners.  It  is  this,  that  he  has  a 
right  to  take  and  use  the  water  as  it  runs  past 
him  for  all  reasonable  purposes.  I  need  not  go 
further  into  what  are  "  reasonable  purposes." 
Then,  as  against  the  upper  proprietors,  he  is 
entitled  to"  have  the  flow  of  the  water  in  the 
natural  bed  of  the  river  coming  down  to  him  un- 
altered in  auality  and  quantity,  subject  only  to 
the  right  oi  the  upper  proprietors  to  take  the 
water  for  reasonable  purposes.  Then  he  has  this 
right,  that  where  the  stream  comes  opposite  to  or 
through  his  land,  it  shall  come  in  its  ordinary  and 
accustomed  channel.  Now,  have  these  rights  been 
interfered  withP  I  am  of  opinion  that  they  have  not. 
The  quantity  and  quality  of  the  stream  when  it 
comes  to  the  plaintiffs'  lands  is  the  same  as  it  always 
was.  Then  it  is  said  that  there  has  been  a  diversion 
here,  and,  therefore,  it  does  not  come  in  its 
accustomed  channel.  Well,  undoubtedly  there 
has  been  a  diversion  of  a  certain  portion  of  the 
stream,  and  one  must  consider  that  it  might 
extend  to  the  whole  of  it.  What  is  to  be  under- 
stood by  "  coming  in  its  accustomed  channel  P  " 
In  the  quotation  from  Kent's  Commentaries, 
cited  in  Sampson  v.  HoddinoU  (1  C.  B.  N.  S.  590, 
605)  it  is  said :  "  He  may  use  the  water  while 
it  runs  over  his  land;  he  cannot  unreasonably 
detain  it  or  give  it  another  direction,  and  he 
must  return  it  .to  its  ordinary  channel  when  it 
leaves  his  estate ; "  that  is  to  say,  that  a  lower 
riparian  proprietor,  as  against  the  upper  riparian 


proprietors,  has  a  right  to  say,  "  Yon  shall  not 
so  aeal  with  the  water  that  when  it  comes  into 
my  land  it  is  not  in  its  cnstomary  channel  in  my 
land."  Then  it  is  said  that  Biekett  v.  Moms 
(14  L.  T.  Hep.  N.  S.  835 ;  L.  Eep.  1  Sc.  &  D.  47) 
establishes  this  proposition,  that  when  there  is 
any  interference  witn  the  bed  of  the  river,  this, 
altnough  not  causing  any  injury  to  an  opposite 
owner,  or  to  the  lower  riparian  owners,  is  ground 
of  action.  That,  I  think,  was  not  the  real 
meaning  of  Biekett  v.  ilorrit.  Lord  Westbury 
disposed  of  that  proposition  hv  suggesting  that, 
if  that  were  so,  the  building  of  a  boathouae  ou  a 
stream  would  give  a  right  of  action  to  all  lower 
riparian  owners.  What  was  decided  was,  that 
anything  which  interfered  with  the  channel  of 
the  river  was  a  matter  which  would  be  actionable, 
unless  the  court  were  satisfied  that  there  would 
not  be  any  injury  resulting  from  it  either  then 
or  at  a  future  time ;  and  in  such  a  case  as  the 
flow  of  water,  which  is  so  difficult  to  deal  with,  it 
would  be  a  difficult  thine  to  determine  whether 
what  had  been  done  would  or  would  not  produce 
any  injury.  If  there  was  a  reasonable  prospect 
that  it  would  produce  any  damage  to  the  opposite 
or  lower  riparian  owners,  then  that  would  give  a 
right  of  action,  although  no  actual  injury  was 
shown  to  have  resulted  m>m  it.  Here,  therefore, 
if  the  water,  although  diverted  in  the  upper 
riparian  owner's  property,  was  reintroduced,  but 
reintroduced  in  sucu  a  way  as  that  probably 
injury  might  be  caused  to  the  fewer  riparian 
owner,  or  that  the  entrance  of  the  water  to  his 
land  might  he  so  altered  that  injury  might  be 
caused  to  him,  that  would  be  a  diversion  which, 
although  taking  pla«e  only  in  an  up;ier  rijHu-ian 
proprietor's  property,  might  be  actionable  as  one 
which  would  probably  interfere  with  the  accus- 
tomed flow,  and  therefore  with  the  rights  of  the 
lower  riparian  owner.  But  here  I  do  not  see 
that  there  is  any  contention  that  this  diversion 
and  reintroduction,  putting  aside  the  temporary 
interference  with  the  flow  which  must  have 
existed  at  the  first,  can  in  any  way  occasion 
any  injary  or  loss  to  the  ^intiSs.  Lord 
Norbury  v.  KHchin  (15  L.  T.  Bep.  N.  S.  501) 
is  a  case  which  at  first  sight  seems  to  support 
the  view  of  the  appellants.  There  Wood,  V.C. 
said  that,  having  regard  to  the  case  of  Biekett  v. 
Morris,  he  must  grant  the  injunction,  although  no 
loss  was  shown  to  have  b€«n  sustained  by  the 
plaintiff.  That  case  had  been  tried  at  law,  and  on 
two  questions,  the  diversion  of  the  stream  to  an 
artificial  pond  of  the  defendant,  and  the  damming 
of  the  river.  The  jury  had  granted  a  verdict  for 
the  plaintiff  with  one  farthing  damages — ^that  is 
to  say,  their  finding  was  this,  that  no  actual  loss 
had  been  sustained  by  the  plaintiff,  but  that  his 
rights  had  been  interfered  with,  and  on  that 
footing  Wood,  Y.C.,  decided  that  the  plaintiff 
was  entitled  to  an  injunction,  because, 
although  no  actual  loss  was  shown  to  have 
bren  sustained  by  him,  yet  his  right  was 
shown  to  have  been  interfered  with,  and  his 
right  being  interfered  with,  there  was  such  a 
possibility  of  future  loss  as  entitled  him  to  an 
injunction.  So  that  does  not  support  the  conten* 
tion  here  of  the  plaintiff.  Then  it  was  said  that 
the  licence,  or  grant,  as  it  was  called,  which  had 
been  made  was  wrongful,  and  that  that  gave  a 
right  of  action  against  the  company  and  against 
Free,  who  had  accepted  it.    I  tnink  there  was  a 
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mistske  in  the  nse  fA  the  word  "wrongful"  if  it 
meant  that  it  gave  a  r^ht  cA  action  that  might 
sustain  the  plaintiffs'  caae.  It  is  not  wrongful  in 
the  sense  of  giying  anyone  a  right  to  bring  an 
action.  It  is  wrongful  in  this  sense,  that  it  is  vlira 
vires,  and  it  is  not  effectual  to  put  the  defendant 
Free  in  the  position  of  haying  the  same  rights 
which  he  would  hare  as  a  riparian  owner.  Then 
it  was  said  that  the  attempt  to  put  another  person 
in  the  position  of  a  riparian  proprietor  was  a 
wrong  m  respect  of  which  tne  plaintiffs  are 
entitled  to  maintain  an  action  on  the  ground  that 
the  riparian  proprietors  are  a  body  who  cannot  be 
added  to  except  by  the  acquisition  of  a  portion  of 
the  bank  of  the  nrer,  and  an  attonpt  to  do  it  in 
any  other  way  was  therefore  wrongful-  No  ease 
was  cited  to  support  that  proposition,  and,  in  my 
opinion,  it  cannot  be  contended  that  a  right  en 
action  lies  against  a  man  who  attempts  to  do  that 
trhich  by  law  he  cannot  do,  unless  under  that 
attempt  something  is  dcHie  which  interferes  with 
the  .rights  of  the  plaintiffs.  Undonbtodly  Free 
has  not  the  rights  of  a  riparian  ■prapns^or,  which 
to  some  extent  do  interfere  with  the  enjoyment  of 
the  lower  riparian  proprietors.  But  be  is  not  exer- 
cising such  rights.  If  he  was  attempting  to  do  so 
his  doing  so  would  giye  a  right  of  action,  but  the 
mere  fact  that  he  has  accepted  the  grant,  if  it 
purports  to  giye  him  that  which  he  cannot  haye, 
m  my  opinion  would  not  giye,  as  against  him  or 
the  grantor,  a  right  of  action  on  the  part  of  the 
plaintiff,  the  lower  riparian  owner.  Then  thera 
was  this  argument,  on  the  part  of  the  plaintiffs, 
that,  although  what  the  defendant  Free  is  doing 
does  not  now  produce  any  loss  car  injury  to  them, 
he  may,  by  the  supply  he  has  acquired,  be  pat  in 
a  position  to  depnye  them  of  that  water  which 
he  is  not  now  depriying  them  of.  Of  course,  so 
for  as  thar,  depends  upon  user,  the  right  will  only 
be  acquired  from  the  time  when  he  begins  to  use 
the  water  in  derogation  of  the  rights  of  the 
plaintiffs  as  riparian  owners.  He  does  not  -so  use 
It  now.  He  is  nsing  it  in  such  a  ii-ay  as  not  to 
interfere  with  the  flow,  either  in  quantity  or 
quality.  But  the  argument  comes  to  this,  that 
by  the  existence  for  a  number  of  years— it  is  not 
necessary  to  say  what  number  of  years — ^in  this 
channel  of  this  pipe,  by  means  of  which  the  water 
is  diyerted  from  the  river.  Free  might,  by  being 
on  the  banks  of  that  cut,  acquire  the  rights  of  a 
riparian  proprietor.  But  the  natural  rights  of  a 
riparian  proprietor,  as  such,  are  rights,  not  of 
user,  but  rights  incident  to  the  ownership  of 
profMBrty.  In  my  opinion,  it  is  impossible  to  say 
that  in  this  case  Free,  by  living  on  the  banks  of 
this  pipe,  could  eyer  acquire  such  rights.  It  is 
unnecessary,  in  my  opinion,  to  say  whether  there 
could  be  any  such  artificial  cut  as  could  ever  so 
&r  become  part  of  the  natural  stream  of  the 
riyer  as  to  give  the  owners  on  the  lianks  of  it  the 
rights  of  riparian  proprietors  —  that  is,  the 
rights,  not  of  user,  but  from  the  ownership  of 
the  land.  It  seems  to  mo  to  be  a  contradiction  in 
terms  to  say  that  any  natural  rights  can  ever  be 
acquired  in  an  artificial  cut.  Possibly,  after  a  lapse 
of  time,  it  might  be  difiBcult  in  some  cases  to  say 
that  a  cut  was  not  part  of  the  natural  stream, 
but  I  think  it  impossible  to  suppose  that  after  any 
lapse  of  time  the  channel  in  question  could  ever 
be  thought  to  be  a  natural  channel.  Mr.  Barber 
suggested  there  was  a  case  which  showed  that 
natural  rights  could  arise  in  respect  of  an  artifi- 


rial  cnt.  I  have  been  unable  to  find  each  a  caae. 
I  find  that  Sir  Montague  Smith,  in  Sameskur 
Perthad  Narlan  Singh  ▼.  KoonJ  Bekari  Pattuk  (4 
App.  Cas.  126) ;  said  this  :  "  There  is  no  doubt  that 
the  right  to  the  water  of  a  river  flowing  in  a  natoiml 
channel  through  a  man's  land,  and  the  right  to 
water  flowing  to  it  through  an  artificial  water- 
course constructed  on  his  neighbour's  land,  do  not 
rest  on  the  same  principle.  In  the  former  case- 
each  successive  riparian  proprietor  is,  prima  faeie, 
entitled  to  the  unmipeded  flow  of  the  water  in  its 
natural  course  and  to  its  reasonable  enjoyment  as 
it  passes  through  his  land  as  a  natural  incident 
to  nis  ownership  of  it.  In  the  latter  any  rig^t  to 
the  flow  of  the  water  must  rest  on  some  grant  or 
arrangement,  either  proved  or  presumed,  fran  or 
with  the  owners  of  the  lands  from  which  th** 
water  is  artificially  brought,  or  on  some  other 
legal  origin  " — that  is  to  say,  in  one  case  it  would 
be  what  we  call  by  grant  or  prescription ;  in  the 
other  case  it  is  a  natural  right  from  the  natural 
stream  flowing  through  a  man's  land  which  gives 
him  the  risrhts  incident  to  the  ownership  of  the 
land.  La  my  '  opinion  it  is  impossible  to  say 
that  it  ever  could  be  suggested  hereafter 
that  this  pipe  was  a  natural  portion  of  the 
stream,  and  that  Free  coald  by  being  the 
riparian  owner  of  that  pipe  or  cot,  aconire 
the  natural  rights  of  a  riparian  owner.  Ii  he 
attempts  to  get  any  of  the  rights  by  nser,  of 
course  that  would  be  an  intorference,  and  a  right 
of  action  would  then  arise.  The  plaintiffs,  there- 
fore, in  my  opinion,  have  not  suggested  anvthing 
upon  which  we  could  sav  that,  from  the  act 
which  has  been  done  without  legal  authority, 
although  not  producing  any  loss  to  them  now,  loss 
may  hereinafter  result.  Therefore,  in  my  opini«i, 
the  appeal  fails. 

LiNOLET,  L.J. — I  am  of  the  same  opinion.  The 
case  was  brought  into  court,  on  the  pleadings,  as 
if  the  plaintiffs  would  be  prepared  with  evidence 
which  would  support  their  case.  Of  course,  if 
their  case,  as  pleaded,  had  been  supported  by  the 
evidence,  they  would  have  been  right,  and  would 
have  got  an  injunction.  Bat  when  thqr  come  into 
court  they  produce  no  evidence  at  all  of  that 
which  they  allege  in  their  pleading,  and  nothing- 
is  left  to  them  except  this — that  they  find  that 
the  defendant  Free  nas  put  into  this  stream, 
above  the  plaintiffs'  land,  a  pipe,  and  that  Free 
has  used  that  pipe  for  the  purpose  of  taking 
water  to  his  sugar  manufactory,  and  that  the 
water,  when  used,  comes  back,  so  that  the  plain- 
tiffs are  not  injured  at  all.  Those  are  the  bare 
facts.  Upon  that  a  very  ingenious  argoment 
has  been  addressed  to  us  -with  a  view  to  per- 
suade ns,  on  the  part  of  the  plaintiffs,  that 
because  somebody  who  is  above  them  is  taking 
water  from  the  stream  he  ought  to  be  restrained 
by  injunction,  although  there  is  no  injury  to  the 
plaintiffs  either  actual  or  possible.  Well,  that  is 
startling.  It  is  not  admitted  that  there  is  no 
possible  injury.  On  the  contrary,  it  was  con- 
tended that  some  possible  injury  might  accrue. 
Bnt  when  that  contention  is  looked  at  closely,  I 
think  it  vanishes.  So  long  as  Free  does  that 
which  he  is  doing  there  cannot  be  possibly  more 
injury  than  he  is  now  inflicting,  which  is  nil.  Of 
course,  if  he  does  something  different,  that  is 
another  matter.  If  by  means  of  that  pipe  he 
were  to  impede  this  stream,  and  not  return  the 
water,  there  would  be  cause  to  complain.    As  l<mg 
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«8  he  is  doing  nothing  more  or  leas  than  he  does 
now  there  is  no  possibility  of  injury  at  all.  Then, 
failing  that,  a  very  ingenious  attempt  has  been 
made  to  support  this  case  by  trying  to  force  us  to 
■carry  a  step  farther  the  decisions  as  regards  non- 
riparian  grants.  I  mean  the  Stoekport  Waterworks 
■Company  v.  Potter,  and  Ormerod  v.  Todmordet^ 
Joint  Stock  Mill  Company.  It  is  put  in  this  way. 
It  is  said  that  a  man  who  is  not  a  riparian  pro- 
prietor has  no  right  to  take  water  from  a  stream 
at  all,  and  that  if  I,  a  riparian  proprietor,  find  any- 
body who  is  not  a  riparian  proprietor  taking 
wat«r  from  the  stream  I  can  maintain  an  action 
for  an  injunction,  although  I  am  not  damnified. 
Well,  that  is  a  very  startling  proposition,  and  one 
would  like  to  see  some  authority  for  it.  It  goes 
to  an  extent  which  is  bordering  on  the  absurd. 
According  to  that,  if  I  am  a  riparian  proprietor 
at  the  mouth  of  the  Mississippi,  and  someoody  a 
-thousand  miles  up  diverts  the  water,  although 
not  to  my  detriment,  I  can  obtain  an  injunction. 
That  is  ridiculous.  Let  us  see  what  the  cases 
oome  to,  and  whether  they  afford  any  countenance 
for  a  proposition  of  that  kind.  When  they  are 
looked  at  they  do  not  do  anything  of  the  sort.  The 
case  of  Sto-kport  Waierwork$  Company  y.  Potter 
simply  decides  that  the  grantee  of  a.  riparian  pro- 
prietor must  take  the  water  as  he  finds  it.  If  it 
18  dirty  when  it  comes  to  the  mouth  of  his  pipe, 
lie  cannot  complain  of  those  who  have  dirtied  it. 
He  has  not  the  rights  of  a  riparian  proprietor. 
The  case  does  not  decide  that  the  licensee  or 
ffrantee  of  a  riparian  proprietor  cannot  take  some 
water  from  the  stream  if  he  hurts  nobody.  Such 
a  proposition  strikes  me  as  monntrous.  In  Orme- 
rod V.  Todmorden  Joint  Slock  Mill  Cmnpanij,  the 
decision  was  that  the  grantee  of  a  riparian 
proprietor  could  not  take  water  and  return 
it  m  a  state  so  as  to  do  injury  to  those  below 
him.  I'he  argument  there  was  that  he  could, 
provided  he  was  doing  that  which  was  reasonable. 
The  stress  of  the  contention  was  that  ho  had  all 
the  rights  of  a  riparian  proprietor.  But  neither 
of  those  cases  decides  that  a  licensee,  or  a  grantee 
of  a  riparian  proprietor,  cannot  take  any  water 
from  the  stream.  'They  decided  nothing  of  the 
sort,  nor  do  they  warrant  any  such  inference. 
Tet,  unless  we  go  that  length,  this  argument  in 
support  of  the  plaintiffs  case  cannot  be  sustained. 
The  argument  cannot  be  maintained  unless  we 
say  that  a  riparian  proprietor  cannot  allow  any- 
body to  take  any  water  out  of  a  stream,  whether 
anybody  is  injured  or  not.  It  seems  to  me  it 
"would  be  monstrous  to  say  anything  of  the  sort. 
Then  it  is  put  in  another  way — m  an  extremely  in- 
gienions  way — in  Mr.  Barber's  argument,  to  the 
effect  that  riparian  proprietors  in  a  stream  are  a 
class  of  persons  in  the  nature  of  a  close  borough, 
and  that  any  one  of  them  has  a  right  to  object 
to  the  introduction  into  that  class  of  persons  who 
have  not  got  property  bordering  on  the  stream. 
Well,  where  is  the  authority  for  that  P  It  is  an 
ingenious  suggestion,  but  no  authority  has  been 
«ated  in  support  of  it,  and  I  am  very  wary  of 
extending  to  the  discussion  of  the  rights  of  water 
aaj  analogy  drawn  from  close  boroughs,  or  any- 
thing of  the  sort.  I  distrust  the  argument.  It 
strikes  me  as  a  false  analogy  altogether.  It 
comes  back,  however,  to  this  —  that  the  right 
of  these  plaintiffs  has  not  been  infringed,  and 
that  is  tne  answer  to  the  whole  case.  That 
is  the  view  which  was  taken  by  the  judge  in 


the  court  below,  and  that  is  the  view  which  we 

Appeal  dtsmiised. 

Solicitors  for  the  plaintiffs,  E.  Dtygle  and  Sont, 
for  /one*  and  Son,  Colchester. 

Solicitors  tor  the  defendants,  Philbrick  and 
Free. 


Wednesday,  Nov.  5, 1884 

(Before  Baooalult,  Bowbk,  and  Fkt,  L.JJ.) 

Lb  Mat  v.  Wslch,  Margetson,  aud  Go.  ;  Be  Lx 
Mat's  BseisTBRXD  Design,  (a) 

Detign — Copyright— Infringemeni — ItMitiration — 
"  New  or  origvnal  design— Patents,  betigns,  and 
Trade  Marks  Act  1883  (46  #■  47  Vid.  c  57}  Part 
III.,  sfc  47, 90. 

Under  the  Patents,  Designs,  and  Trade  Marks  Ait 
1883,  s.  47,  the  eomphvUer  may,  on  application 
by  any  person  eUttm/ing  to  be  the  proprietor  of 
"  any  neio  or  original  design  not  previoitsly  pvJb- 
lislied  in  the  United  Kingdom,"  register  the  design 
under  the  Act. 

In  order  to  justify  (he  registration  of  a  design  there 
mtut  he  som*  clearly  marked  and  defined 
difference  hetweenitand  the  design  of  any  similar 
a/rtieles  previously  known  in  the  trade.  There 
must  not  be  a  viere  novelty  of  outline,  but  some- 
thing which,  having  regard  to  the  nature  of  the 
article,  is  a  substantial  variation. 

Decision  of  Pearson,  J.  reversed. 

In  Feb.  1884  a  design  was  registered  by  the 
plaintiffs  W.  H.  and  H.  Le  May,  under  sect.  47  of 
the  Patents,  Designs,  and  Trade  Marks  Act  1883, 
for  an  improvement  in  the  shape  of  a  collar 
known  as  the  "  Masher  "  collar.  The  alleged  im- 
provement consisted  of  cutting  down  the  front 
of  the  collar  so  as  to  form  a  curved  opening  in 
which  the  chin  of  the  wearer  could  move  freely. 

The  pattern  or  design  was  shown  by  a  drawing 
on  the  certificate  of  registration. 

The  plaintiffs  brought  an  action  for  infringe- 
ment. 

A  motion  was  made  on  behalf  of  the  plaintiffs 
for  an  injunction  to  restrain  the  detendants, 
Margetson  and  Co.,  from  infringing  the  plaintiffs' 
design  and  from  applying  snch  design,  or  any 
imitation  thereof,  to  any  collars  or  other  articles 
of  a  similar  nature,  and  'from  selling  any  such 
collars  or  other  articles. 

A  counter  application  was  made  on  behalf  of 
the  defendants  that  the  Register  of  Designs  might 
be  rectified  by  removing  from  it  the  plaintiffs' 
design,  on  the  ground  that  it  was  neither  novel 
nor  original,  and  that  it  ought  not  therefore  to 
have  b^n  registered. 

The  defendants  asserted  that  th^  had  not  in 
fact  infringed  the  plaintiffs'  design. 

In  support  of  the  defendants'  case  many  collars 
of  various  desciptions  were  produced,  which  so 
closely  resembled  those  made  by  the  plaintiffs 
that  it  was  difiicult  to  distinguish  the  difference. 

Iliese  collars  had  all  the  cnaracteristics  of  the 
plaintiffs'  collar,  but  the  plaintiffs  claimed  a  new 
combination  of  old  elements  as  an  original  design. 

The  motions  were  heard  before  Pearson,  J.  on 
the  4th  July,  1884. 

Napier  Higgins,  Q.C.,  and  Swinfcn  Eady  for  the 
plaintiffs. 

(a)  B«poned  b7  W.  C.  Bisi,  Zsn.,  Btrpttfx-trltm. 
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Atton,  Q.C..  H.  A.  CHffard,  Q.C.,  and  E.  8.  Ford 
for  the  defendants. 

Feabson,  J. — ^The  only  ezcnie  for  this  case 
haying  taken  so  much  time  in  this  court  is  that  I 
am  told,  and  I  believe,  therefore,  that  commercially 
there  is  very  great  value  in  the  plaintiffs'  design  ; 
otherwise  that  something  like  three  hours  in  this 
court  should  have  been  expended  in  determining 
the  proper  value  of  the  shape  of  a  collar  is  shocking 
to  any  person  who  knows  the  valae  of  time.  The 
plaintiffs  in  this  case  complain  that  the  defen- 
dants, who  are  well-known  hosiers,  have  infringed 
a  registered  design  for  the  shape  of  a  collar.  On 
the  other  hand,  the  defendants  say  that,  although 
that  design  has  been  registered,  it  ought  never  to 
have  been  registered,  and  that  it  has  nothing  in 
it  either  novel  or  original.  The  only  tPrms  used 
in  the  Patents,  Designs,  and  Trade  Marks  Act 
1883  which'  have  to  be  complied  with,  are  that  the 
person  who  claims  to  be  registered  must  be  the 
proprietor  of  any  new  or  original  design  not 
previously  publisned  in  the  United  Kingdom. 
The  word  "design"  has  a  yeiy  wide  meaning 
under  the  60th  section;  and,  inasmuch  as  this 
allows  the  registration  not  only  of  designs  with 
regard  to  shape  but  of  {lattem  also,  I  cannot  help 
coming  to  the  conclusion  that  the  Legislature 
intended  that  matters  that  might  seem  minute 
and  trivial  might  nevertheless  be  registered  under 
this  Act.  If  I  wanted  authority  for  that  I  should 
say  that  the  case  of  Holdtncorth  v.  M'Crea 
which  the  House  of  Lords  decided,  shows  that 
this  court  must  not  dismiss  applications  of  this 
kind  simply  because,  to  the  juage  sitting  here, 
the  matter,  whether  it  is  design  or  pattern  which 
is  the  subject  of  dispute,  seems  to  be  of  the 
extremest  triviality.  The  matter  here  in  dispute 
is  a  collar,  and  it  is  claimed  that  at  the  present 
time  any  application  of  this  kind  should  be 
capable  of  bemg  sustained  in  the  court,  either  on 
one  side  or  the  other.  However,  it  appears  to  me 
what  was  designed  by  these  persons  was  very 
much  an  improvement  upon  a  collar  that  had 
existed  at  that  time.  There  had  been  originally, 
as  one  recollects,  and  as  one  sees  in  pictures, 
collars  very  much  larger  than  those  worn  at  the 
present  day,  ending  in  front  in  points  which  were 
more  or  less  sharp,  and  whicn  accordingly,  ^ 
order  to  avoid  irritation  to  the  face  and  chm,  had 
to  be  turned  down.  It  appears  to  have  struck 
divers  manufacturers  that,  instead  of  the  clumsy 
artifice  of  turning  down  the  front  of  the  collar, 
it  would  be  better  to  improve  the  collar  by 
removing  these  points  altogether,  and  consequently 
I  have  Defore  me  various  specimens  of  collars 
that  have  been  made  from  time  to  time  in 
which,  in  various  ways,  the  di£Bculty  in 
regard  to  the  points  has  been  overcome  by 
removing  a  larger  or  a  smaller  proportion  of  the 
end  of  the  collar,  either  by  simply  cutting  off  in  a 
straight  line  the  offending  comer  or  in  varions 
curves  reducing  the  collar  so  as  to  leave  an 
opening  for  the  chin  to  work  in.  Many  collars 
have  bands  to  them.  Apparently,  according  to 
modem  ideas,  it  is  desirable  to  do  away  with  the 
band.  The  more  modem  collar  has  dispensed 
with  the  band  altogether ;  and  I  am  told  that  that 
is  a  great  improvement,  and  the  improvement 
consists  in  this — that  if  you  choose  then  to  have 
anything  put  into  the  collar  and  fastened  by  a 
button,  or  an  ornamental  stud,  and  to  wear  a 
handkerchief  round  it,  you  can  put  the  handker- 


'  chief  below  the  stud,  so  that  all  that  appears 
above  it  shall  be  collar,  and  not  band.    As  I  am 
told,    then    came    into    existence — ^I    know   not 
when — a  collar  which  has   been  known,  and  ia 
known,  by  the  name  of  the  "Masher"   collar. 
The  "Masher"  coUarwas  completely  square,  sothat 
when  the   ends  met   and  joined  together  there 
was     a    square    under    the     chin.      Whatever 
advantages  that  may  have  had,  it  had  evidently 
this  disadvantage,  that  the  stiffer  it  was  the  less 
play  there  was  for  the  head  which  was  above  it. 
It  appears    to  have  struck  the  plaintiffs  that, 
whereas  that  collar  had  the  advantage  to  which 
I  have  before  referred,    that  the  handkerchief 
could  be  put  below  the  stud,  leaving  nothing  but 
collar  appearing  above  it,   it  would  be  a  still 
further  advantage  if  the  top  part  of  the  collar 
underneath  the  chin  was  cut  away  in    such  a 
manner  as  to  give   the  chin  easy  play   on  the 
top  of   the  collar.     Accordingly  they  did  cut 
away  a  certain  portion  of  it  in  the  shape  of  a 
curve,  but  in  cutting  that  carve  they  took  care  to 
cut  it  so  high  above  the  one  button  hole  through 
which  the  stud  passes  as  to  leave  a  considerable 
portion  of  the  collar  between  the  lower  part  of 
the  segment  and  the    button   hole.     The  only 
collar  I  have   had  shown  me  which  at  all  re- 
sembles this  is  the  one  marked  "  B.  K.  6."    Now, 
no  doubt   very  much  the  same  thing  has  been 
done  in  the  design  which  is  now  attempted  to  be 
removed  from  the  reg^ter,  because,  leaving  the 
collar  in  such  a  manner  as  to  show  when  it  is 
buttoned,  a  considerable  part  of  the  collar  above 
the  button  is  cut  away  at  an  acute  angle.    It 
is  not  cut  away  in  the  segment  of  a  circle  at  all. 
But  really  the  difference  between  that  collar  and 
this  is  that,  in  this  case,  the  slope  of  the  collar 
from  the  bottom  of  the  segment   down  to  the 
button  hole  is  much  lees  in  the  present  design 
than  it  is  in  the  design  B.  K.  6.    Then  there  is 
the  difference  of  the  segment  of  a  circle  being 
used  instead  of  a  straight  line.    A  segment  of  a 
circle  undoubtedly  gives  a  larger  opening  for  the 
chin  than  the  straight  line  which  was  naed  in 
B.  K.  6.    Ko  doubt  the  difference  is  small.    The 
difference  really  consists,  as  I  have  said,  of  these 
two  minute  particulars,  and  the  question  that  I 
have  to  determine  is  whether  or  not  there  is  a 
su£5cient  distinction  between  the  two  to  justify 
the  registration  of    the    present    design.     Con- 
sidering as  I  do  that,  in  any  design  with  regard  to 
a  collar,  the  differences  must  necessarily  be  small, 
I  cannot  say  that  these  differences  are  so  small  as 
not  to  constitute  a  substantial  difference  between 
the  collars,  so  far  as  the  case  admits  of  any  sub- 
stance at  all.    If  I  were  to  come  to  the  conclnrioa 
that  there  was  no  distinction  at  all  between  these 
collars,  I  think  the  only  conclusion  at  which  I 
shoald  arrive  would  be  this — that  it  would  be 
almost  impossible  to  decide  that  any  collar  could 
be  registered  at  all.    If  I  were  to  come  to  that 
conclusion  I  think  I  should  be  defeating  the  pur- 
poses of  the  Act,  which  seems  to  me  to  have  let 
the  door  open  wide  enough  for  the  registration  of 
any  design  that  is  either  novel  or  original.    But 
then  Mr.  Aston  has  argued  that,  after  all,  this  is 
neither  novel  nor  original ;  because,  as  he  says, 
and  he  says  it  with  great  force,  "  Yon  had  the 
curve,  you    had    the    fall    between    the    carve 
and    the    button    hole,     and     you     had     the 
scoop,    if  I   may    say    so,    to    the   collar,   all 
invented  before,  and  aU  used  for  the  manufacture 
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of  a  varietT.of  collars."  Still,  there  comes  to  be  a 
qnestion  whether  or  not  this  particular  combination 
is  not  different  from  other  combinations  of  those 
elements ;  and  I  have  come  to  the  conclusion,  after 
hearing  this  long  argument  upon  the  subject,  that 
there  in  something  at  all  events  different  from  all 
other  collars  that  had  been  made,  and  havins:,  as 
far  as  I  can  sen,  in  all  probability,  some  advantage 
over  all  the  other  design<i  of  all  the  other  collars 
whidi  haye  been  introduced  before.  I,  therefore, 
must  decide  that  this  design  was  a  design  which 
it  was  proper  to  register  under  the  Act,  and  I 
must  refuse  the  application  to  strike  it  out  of  the 
register.  The  otnrar  question  is  a  simple  question 
SB  to  whether,  or  not,  the  collars  which  have  been 
made  have  been  infringements  of  the  desi^. 
"With  re^i^ird  to  that,  I  must  say  I  do  not  thmk 
the  case  is  arguable,  because  if  the  design  is  a 
design  that  can  be  registered,  the  others  that  have 
been  made  are,  to  my  mind,  palpable  imitations. 
I  must  therefore  grant  the  iniunction  that  is 
asked,  and  I  have  the  less  hesitation  in  doing  that 
becanse  it  is  perfectly  plain  to  me,  from  the 
e-vidence  that  has  been  read,  that  the  second 
defendants  who  are  mentioned  upon  the  record 
purposely  manufactured  the  collars  to  be  air 
imitation  of  these  collars  with  the  knowledge 
that  the  collar  had  been  registered,  and  taking 
their  chance  really  and  truly  as  to  whether  or  not 
they  could  defeat  the  registration  of  the  design. 
I  must  therefore  refuse  the  application  to  erase 
this  from  the  register,  ajid  I  must  grant  the 
injunction  as  asked  for  by  the  plaintiff. 
The  defendants  appealed. 

Alton,  Q.C.,  H.  A.  Oiffard,  Q.C.,  aaiE.  8.  Ford, 
for  the  appellants,  referred  to 

Fatenta.  Deaisni,  and  Trad*  Uuks  Act  1888,  3rd 

Sohedtila,  o&m  10 ; 
Windover  t.  Smith,  32  Beav.  200 ; 
Thorn  r.  Syddall,  28  L.  T.  Bep.  N.  S.  15; 
MuUoney  ▼.  Stmeni.  10  L.  T.  Bep.  N.  S.  190. 

[Fbt,  L.J.  referred  to  WCrea  v.  HoldtworOi  (23 
L.  T.  Bep.  N.  S.  444;  L.  Bep.  6  Ch.  App.  418)  and 
Lazarus  v.  OharUs  (L.  Bep.  16  £q.  117}.] 

Napier  Higgins,  Q.C.,  and  Svn^fen  Eady,  for  the 
plaintiffs,  referred  to 

Murray  r.  Clapton,  27  L.  T.  Bep.  N.  8.  110 ;  L.  Bep. 

ISEq.  US; 
Fhtests,   Dssigos,   and   Trade    Matk*   Aot  1883, 

n.  47,  81 ; 
Earriton  ▼.  Taylor,  4  H.  &  N.  815. 

Bagcallat,  Ljr. — We  need  not  trouble  you  Mr. 
Aston  to  reply.  On  the  4th  Feb.  of  the  present 
year  Messrs.  W.  H.  and  H.  Le  May  registered, 
under  the  Patents,  Designs,  and  Trade  Marks 
Act  of  1883,  a  design  for  a  collar,  which  was 
described  in  their  application  for  registration  as 
"  applicable  for  snape."  It  seems  nowhere 
described  as  a  collar.  The  only  words  which 
indicate  it  as  a  design  for  a  collar,  namely,  a 
crescent  collar,  appear  to  be  struck  out,  as  if  it 
was  an  improper  thing  to  be  registered.  How- 
ever, 1  pass  that  by.  ui  due  form  this  collar  waa 
registered  and  was  numbered  1247,  and  the 
pattern  or  design  is  indicated  by  the  drawing  on 
the  face  of  the  certificate.  Having  obtained  the 
design  for  this  particular  collar,  Messrs.  Le  May 
now  complain  oi  the  infringement  of  that  design 
by  the  aefendants,  Messrs.  Welch,  Margetson, 
and  Co.,  who,  it  appears,  are  manufacturers  in 
a  similar  line  of  business  to  the  plaintiffs.  The 
plaintiffs  complain    that    the    particular    collar 


y 

colourable  imitation — a  close  imitation  of  theip 
protected  design.    That  complaint  was  met  by 
the  defendants  (the  present  appellants)  on  two 
grounds,  first,  that  tne  design  was  not  a  design 
which    ought  to    have    been    registered,    being 
neither  new  or  original ;  and  secondly,  that  if  it 
was  new  or  original  the  collar  manufactured  by 
them  was  not  au  infringement.    Not  only  did 
they  rest  their  case  upon  the  defence  to  the  action 
so  brought  against  them,  but  they  moved,  under 
sect.  90  of  the  Act,  to  have  the  register  rectified 
by  removing  from  it  this  particular  registration, 
upon  the  ground  that  it  was  not  a  design  proper 
to '  be  registered.    Pearson,  J.,  when  the  matter 
came  before  him,  was  of  opinion,  for  the  reasons 
assigned  by  him  in  his  judgment,  which  we  have 
had  the  opportunity  of  considering,  that  it  was 
estabUshea  to  his  satisfaction  that  the  design  of 
the  plaintiffs  was  new,  and  that  it  was  entitled  to 
be  registered ;    and    secondlv,    being    new   and 
entitled  to  be  registered,   that  that  which  the 
defendants  had  done  amounted  to  an  infringranent 
of  the  protection  afforded  to  the  plaintiffs.  There- 
upon he  dismissed  the  motion  of    the  present 
appellants  for  rectification  of  the  register,  and 
granted  an  injunction,  as  prayed,  in  accordance 
with  his  view  that  the  defendants'  collar  was 
an  infringement  of  the  registered  desig^.    From 
that  decision   the    present    appeal    is    brought. 
Now,   it  occurred    to    this    court,    at  a  very 
early    stage     of     the     proceedings,    that    the 
Bubstantial  question    was  whether    or  not  the 
design  ought  to  have  been  registered.    We  felt 
that,  if  it  ought  to  have  been  registered,  there 
was  a  great  deal  to  be  said  about  infringement  by 
the  appellants.    It  is  said  that  the  right  way  to 
show  tnat  the  present  design  ought  not  to  be 
registered  is  by  applying  the  same  rule  to  the 
plaintiffs,  and  saying  that  the  slightest  difference 
between  the  one  collar  and  the  other  would  be 
sufficient  to  be  an  infringement.    That  is  not  the 
right  way  to  deal  with  the  case.    The  proper  way 
to  deal  with  it  is  to  see  whether  the  registration 
should    be   maintained    or    removed    from    the 
register.    There  is  no  doubt  that  Pearson,  J.  gave 
a  great  deal  of  care  and  attention  to  this  case, 
and  if  I  had  only  read  his  judgment,  and  had 
assumed    that    all   the  materials    necessary  for 
deciding  the  matter  were  to  be  found  stated  on 
the  face  of  his  judgment,  I  should  have  had  a 
strong  inclination,  if  not  to  follow  it,  at  least  not 
to  interfere  with   the   conclusion  at  which  he 
arrived.    But  it  appears  there  were  materials  in 
evidence  in  the  case  which  were  either  not  suffi- 
ciently brought  to  his  attention,  or,  if  they  were 
brought  to  his  attention,  not  sufficiently  con- 
sidered by  him  when  he  gave  his  judgment.  Here 
is  a  collar  of  particular  shape  which  the  plaintiffs 
call  the  "  Tandem  Collar.'     It  is  a  collar  which 
encircles  the  neck,  as  all  collars  do,  but  it  has  no 
band  like  the  old-fashioned  cellars.    It  has  a  stud 
hole  at  the  bottom,  leaving  a  considerable  amount 
of  space  above,  not  onlv  up  to  the  line  where  the  ~ 
collar  encircles  the  neck,  but  a  broad  rim  before 
there  comes  a  cut  in  the  collar,  which  cut  has 
been  referred  to  very  much.    It  has  been  called  a 
segmental  cut.    A  more  correct  way  of  describing 
the  collar  would  be  "  an  all-round  collar,"  having 
a  wedge-like  form  cut   into  it,  not  wedge-like 
in  the  sense  of    there  being  two  straight  lines 
approaching  to  a  point,  but  two  arcs  of  a  circle 
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meeting  at  the  lowest  point,  and  representing  the 
upper  part  of  a  gotbio  arch — ^the  two  halves  ol 
the  circle  meeting  at  a  particular  point,  inrerted 
of    coarse.     In  that  state  of  things  the  case  is 
met  by  the  production  of  a  number  of  collars 
which  were  made  tvithin  four  or  five  years  of  the 
date  when  the  plaintiffs  obtained  registration  (rf 
their  design.     Some  of  the  earlier  collars  in  date 
have  ban(&,  and  some  of  them  resemble  the  plain- 
tiffs'.   Of  course  it  does    not  appear  from  the 
registration  what  is  the  excellence  of  the  design. 
That  is  left  to  the  ingenuity  of  the  counsel  who 
represent  the  plaintiffs  to  make  out  in  court,  and 
we  are  told  by  Mr.  Higgins  that  the  novelty  of 
the  design  consists  in  tne  combination  of  three 
characteristics,  the  first  being  the  absence  of  the 
band,  the  second  tbe  distance  between  the  stud  and 
the  upper  part  of  theo«dlar,  aad  the  third  what  is 
described  as  a  segmental  opening,  or  a  wedge- 
formed  opening,  immediately  over  where  the  stud 
is  introduced,  for  the  purpose  of  allowing  the  neck 
to  go  into  the  opening,  and  to  give  more  easy 
play  to  the  neck.    We  mav  take  it  those  are  thie 
three  characteristics  of  the  collar,  taid  although 
those  characteristics  existed  in  other  collars,  there 
is  a  new  combination  of  recognised  old  things. 
But  are  the  plaintiffs  right  in  so  saying?    We 
have  had  a  number  of  collars  produced  before  us 
which  were  in  use  before  the  date  of  this  regis- 
tration.   1  omit  all  referMice  to  several  of  them, 
and  will  eome  to  one  in  particular,  and  that  is  the 
one  to  which  I  drew  Mr.  Higgins'  attention  very 
early  in  the  conrBO  of  the  case,  marked  "  A.  H.  K. 
I  am  bound  to  sav  that  when  I  examine  that 
collar  I  see  that  it  nas  the  exact  combination  of 
all  the  three  elements  which  the  plaintiffs  con- 
sider ctmfined  to  their  deaigii.    I  do  not  mean  to 
say  that  there  may  not  be  a  little  longer  bit  in  one 
part  or  a  little  sborter  bit  in  another,  but  all  the 
characteristics    are  there    to    be    found.     That 
exhibit  to  which  I  have  referred  was  manufac- 
tured in  188S,  some  mc«ths  before  the  plaintiffs' 
collar  was  registered,  and  it  was  sold  in  1883. 
The  same  witness  who  proves  that  collar  produces 
another,  also  combining  the  three  characteristics, 
which  he  says  had  been  on  sale  for  three  years 
previous  to  the  date  of  registration.    However,  I 
do  not  refer  so  muph  to  that  one  as  to  the  one 
which  he  says  was  made  and  sold  in  the  summer 
of  1883.    I  should  hardlv  take  the  same  view  as 
Pearson,  J.  baa  taken  of  "  B.  K.  6,"  but  possibly 
the  learned  judge  took  that  view  generally  affect- 
ing all  that  was  before  him.    In  "  T.  8.  3  "  I  find 
all  the  three  elements  combined.      Mr.  Higgins 
during  his  argument  put  one  of  the  old  designs 
and  the  new  design  together,  and  he  handed  them 
up  to  us  for  our  consideration,  and  when  we 
looked  at  them  we  found   that  the  one  m«na- 
foctnred  in  the  year  1883  much  more  resembled 
the  registered  drawing  of  the  plaintiffs  than  the 
other.    It  is  hardly  necessary  to  say  that  Mr. 
Higgins  woold  not  pat  them  before  us  in  anyway 
nnfavoarable  to  the  party  for  whom  he  appears. 
Now,  with  regard   to   this  matter  of    designs, 
especially  with    reference    to    such    matters    as 
collars  and  articles  of  dress  in  constant  and  daUy 
use,  there  must  be  something  clearly  marked  and 
defined,  according  to  my  view  of  the  case,  between 
tiiat  which  is  to  be  registered  as  a  new  design 
and  that  which  has  gone  before.   If  we  are  to  take 
the  dilterenee  of  halt  an  inch  in  the  placing  of  a 
stnd  or  snob  little  element  as  that,  I  do  not  see 


how  any  person  can  have  a  coUar  made  in  his  aim 
house  by  anv  of  his  servants  without  running  th*- 
risk  of  making  a  collar  like  soraeona  else.  It 
would  be  oppressive  in  the  extreme  if  sncfa  aa. 
article  as  this  can  be  registered  so  as  to  depriTe- 
all  the  rest  of  the  world  from  making  an  artiele- 
ot  the  same,  or  like  form.  Upon  this  groattd  ife 
af^iears  to  me  that  the  case  is  not  Invught  within 
the  47th  section  of  the  Aot  of  Parliament,  whidk 
aolj  permits  registration  of  a  new  and  original 
design.  In  my  opinion  this  is  not  a  new  or  original 
design,  and  therefore  the  registratioxi  of  it  was- 
a  mistake,  and  the  r^istw  ought  to  be  rectified 
by  its  removal. 

BowEN,  L,J. — I  am  of  the  same  opinion.    Ia> 
order  to  enable  the  respondents  to  maintain  the- 
registratitm,  they  must  be,  or  claim  to  be.  the 
proprietors  of  a  new  or  original  design.    In  the- 
present  case  is  there  any  new  or  original  design- 
shown  by  this  drawing  ?    In  considering  whether 
the  design  is  new  or  original,  we  most  remember, 
in  the  first  place,  that  we  are  dealing  with  a 
design  which  purports  to  found  itself  on  shape- 
to  deal  with  outline  more  or  less.     Secondly,  we 
^re  considering  the  question  with  reference  to  an 
article  of  dress  of  the  very  simplest  and  least 
complicated  kind,  an  article  of  dress  which  may 
well  vary  in  form  in  every  town  in  England — to 
say  nothing  of  evety  vear — in  which  collars  hare 
been  worn  By  mankind.    We  must  not  allow  in- 
dustry to  bie  oppressed.      It  is  not  every  ma«- 
difference  of  cut,  every  change  of  outline,  every 
change  of  length,  or  breadth,  or  configuration  in  a 
simple,  uncomplicated,   most  familiar  article  of 
dress  like    this,    which    constitutes   novelty  of 
desig^.     To  hold  that  would  be  to  paralyse  in- 
dustry, and  to  make  the  Patent,   Designs,  and 
Trade  Marks  Act  1883  still  more  than  it  is  a  trap 
to  catch  honest  traders.    It  cannot  be  said  tfaa^ 
there  is  a  new  design  every  time  a  coat  or  waist- 
coat is  made  with  a  different  slope,  or  a  different 
number  of  buttons,  the  object  of  which  may  be  to- 
make  it  convenient  to  a  particular  class  of  wearers,, 
or  to  suit  more  or  less  fastidiousness  of  taste- 
TaUoring  would  become  impossible  if  such  were- 
the  law,  and  it  does  not  appear  to  me  that  that 
is  the  law.    There  must  be  substantial  novel^  in 
the  design.    Now,  in  the  present  case,  is  there 
substantial  novelty?     That  is  an  issue  of  fact 
which  we  can  judge  of  by  the  view.    It  is  true- 
the  combinati(m  might  well  satisfy  the  Act,  as- 
Mr.  Higgins  says,  and  he  asks  us  to  find   such 
(Combination  and  novelty  in  tlie  presence,  for  the 
first  time,  in  his  article,  of  three  characteristics^ 
viz.,  the  absence  of  band,  the  downward  carve, 
and  the  large  portion  of  collar  above  the  button. 
The  answer,  wnich  seems  to  go  to  the  root  of  his 
contention,  is  this,  that  if  you  take  the  specimea. 
which  Baggallay,  L.J.   has  dwelt  upon   as   the^ 
most  conspicuous  instance  you  will  see  that  Mr. 
Higgins'   combinaticHi  is  n<^  trae.    It  does  take- 
to  itself  one  or  more  elements  which  have  heexL 
combined  before,  but  I  can  find  no  other  novelty. 
It  would  be  a  most  dangerous  view  of  this  Act  to- 
allow  a  design  which  pres^its  no  other  element 
of  novelty  to  have  the  benefit  of  registration. 

Fbt,  L.J. — I  should  have  been  ocmtented  to 
express  my  coocnrrence  with  the  judgment  of  my 
learned  brethren  very  shortly,  were  it  not  for  tiw- 
fact  that,  in  the  present  u^peal,  we  are  aboot  to- 
differ  from  the  diecision  of  the  learned  jodge  of 
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the  ooorf.  below,  aud  also  tliat  it  inTolves  the 
interpretation  of  an  important  Act  of  Parliament. 
For  UMee  reasons  I  projiose  to  state  my  view  at 
more  length.  The  question  which  arises  is  this : 
Was  the  design  at  the  date  of  registration,  on 
which  the  plaintiffs  rely,  either  norel  or  origin^  P 
Kitiier  one  or  the  othiw  will  satisfj  the  terms 
of  the  Act  of  Parliament.  Now,  what  is  the 
meaBing  of  the  words  "novel  and  original" 
Applied  to  a  design  in  that  Act  of  Parliament. 
It  DBS  berai  snggeated  by  Mr.  Swinfen  Eady  that, 
nnless  a  design  precisely  similar,  absolutely 
identical,  has  oeen  used,  or  been  in  existence 
prior  to  the  Act,  the  design  will  be  novel  or 
•original.  Such  a  conclusion  would  be  a  very 
-serious  and  alarming  one  when  it  is  borne  in 
mind  that  the  Act  may  be  applied  to  every 
possible  object  which  is  the  snbject  of  human 
industry,  and  that,  when  so  applied,  it  will 
remain  in  force  for  a  space  of  five  years.  It 
appears  to  me  that  such  a  mode  of  interpreting 
ibe  Act  would  be  highlj  unreasonable,  and  that 
the  meaning  of  the  words  "  novel  or  original "  is 
this,  that  it  must  either  be  substantially  novel  or 
sufaetantially  original,  having  regard  to  the  nature 
«nd  character  of  the  design,  and  the  nature  and 
character  of  the  subject-matter  to  which  it  is  to 
be  applied.  In  coming  to  that  oooclusion  it 
a^ipears  to  me  that  I  am  in  consonance  with 
previous  decisions  upon  a  similar  Act  of  Parliar 
nent.  The  matter  came  before  Hatherl^,  L.C. 
in  the  year  1870,  in  the  case  of  M'Civa  v.  Houldt- 
teoHh  (23  L.  T.  Bep.  N.  &  4i4;  L.  Sep.  6  Ch. 
App.  380).  There  the  Lord  Chancellor  said  this  : 
"  It  has  been  argued  that,  when  a  design  of  this 
Jcind  is  registered,  and  the  designer,  instead  of 
<de8cribing  the  design  in  words,  chooees  to  place 
the  design  iteeU  upon  the  roister  in  the  shape  of 
«  part  of  the  article  desigpaed,  then  he  is  tied 
down  to  that  identical  design  so  exhibited,  and  is 
not  at  liberty  to  oom}dain  of  any  person  maJdBg 
«  thing  which  is  to  all  outward  appearance 
«xaotly  the  same,  and  which,  for  all  purposes  for 
whkdi  the  thing  is  manufactured,  is  identical. 
And  it  has  been  ai-gned  that,  if  tbie  person  who 
«dubits  a  design  for  aU  practical  purposes  identical 
with  the  registered  design  is  astute  enough,  as  in 
this  caae,  to  turn  what  is  oUled  a  '  star '  in  the 
'Opposite  direction  upon  the  pattern,  though  it  is 
<i  eauMstly  the  same  dimensions  and  effect  to  the 
•eye,  he  may  do  so  with  impunity."  Further  on, 
he  said  :  "  If  the  designs  are  used  in  exactly  ^e 
same  manner,  as  I  hora  they  are  iu  this  case,  and 
have  the  same  effect,  or  nearly  the  same  effect, 
then  of  oattrse  the  shifting  or  taming  round  of  a 
•tar,  as  in  this  partionlar  case,  cannot  be  allowed 
to  protect  the  defendants  from  the  oonseqnenoes 
<i  the  piracy."  The  Lord  ChaiiceUor  held 
that  it  was  necessary  to  have  identity  between 
the  dee%n  and  the  thing  of  which  it  was 
said  to  be  an  infringement.  A  similar  thing 
Appears  to  arady  in  tiie  comparison  of  designs 
which  existed  previoas  to  registration.  Now,  in 
the  year  18^  tne  case  of  Lazarnt  v.  C\arle»  (L. 
Bep.  16  Eq.  117),  came  before  Malins,  Y.C,  and 
there  the  learned  judge  said  this :  "  Now,  unless  the 
•design  is  new  and  original  it  cannot  come  within 
the  statute."  The  words  of  the  statute  were  the 
same  then  as  now,  except  that  the  word  "and" 
was  used  instead  of  the  word  "or."  "And 
Although  it  may  be  pretty  and  ornamental,  it  is 
not  on  that  acooaat  entitled  to  proteotioa,  and. 


as  far  as  I  am  able  to  judge,  I  have  octne  to  the 
conclusion  that  it  is  neither  a  new  or  original 
design  within  the  meaning  of  the  statute,  ana  on 
that  ground,  if  the  case  depended  upon  that 
alone,  I  should  be  adverse  to  tl^  contention  of  the 
plaiutiffs;  and  though  the  courts  have  shown 
much  more  liberality  in  dealing  with  cases  under 
the  act  for  registration  of  designs  than  under  the 
act  giving  protection  by  means  of  patents,  yet 
the  same  principle  applies  as  to  patents,  and 
people,  who  manufacture  articles  with  only  a 
slignt  alteration  in  form  from  other  articles 
already  manufactured,  should  not  rush  into  the 
mistake  of  registering  their  design,  thus  causing 
an  embarrassmeut  to  trade."  The  views  thus 
expressed  by  Lord  Hatherley  and  Malins,  V.C. 
appear  to  express  the  true  light  in  which  this  Act 
ought  to  be  interpreted.  I  think  that  unless  the 
design  be  in  substance  either  novel  or  original  it 
is  not  novel  or  original  within  the  meaning  of 
the  Act  of  Parliament.  I  observe,  with  satisiao- 
tion,  that  the  learned  judge  in  the  court  below, 
from  whose  decision  we  differ,  determined  the 
caae  on  the  same  lines,  and  regaided  the  proposi- 
tion on  the  same  lines  as  ourselves,  tne  only 
point  on  which  we  differ  being  whether  In  fact 
the  design  is  novel  or  or^naL  That  brings  me 
to  the  second  question :  Was  the  design  iu  ques- 
tion substantially  novel  or  original  P  That  is  a 
question  which  clearly  must  be  very  much 
answered  by  the  eye.  You  must  take  the  collars 
which  existisd  before  Feb.  1884  and  the  collar 
which  was  registered  on  that  date,  and  ask  your- 
self the  question  whether  the  two  collars  are 
substantially  the  same.  I  will  not  go  over  the 
ground  which  has  been  gone  over  already  by  my 
learned  brethren,  but  wiU  only  say  that  I  concur 
in  the  view  which  they  have  exprassed ;  sad  the 
result  of  the  comparison  is  that  there  is  no  sub- 
stantial difference  between  the  old  collars  and  the 
new  collar,  and  no  substantial  novelty  ia  the  new 
design.  It  has  been  said  that,  if  we  so  bi^  the 
result  will  be  that  no  collar  can  be  registered. 
That  is  a  conclusion  which,  to  my  mind,  is  neither 
astonishiug  or  alarming.  It  is  not  astonishing 
when  one  regards  the  fact,  of  which  one  may 
take  judicial  cognisance,  that  shirt  collars  have 
been  worn  for  many  years,  and  that  the  fashion 
has  been  changing  perpetually  with  regard  to  the 
form  and  design  of  shirt  collars.  If  it  is  impos- 
sible to  register  a  design  &>r  shirt  collars,  there 
will  not  be  much  calamity  about  it.  I  come  to 
the  0(mclu8iou  tiiat  the  l^tmed  judge  erred  in 
holding  that  ihere  was  sufficient  novelty,  a,nd 
consequently  these  appeals  will  be  allowed  with 
the  usual  results. 

Jfpeal  aUoKed  atui  plaitUiffi'  iuig*  mdend  to 
be  removed  from  the  regittef-  Oottt  to  be 
faid  bg  ihs  flaitU^B. 

Solicitoni  for  the  plaintifiB,  HiMm,  Watkmg' 
im,  mA.  Paemore. 

Solicitors  for  the  defendants,  Pkelf,  Sidgwiek, 
aaABiddle. 
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AprU  22  and  23, 1884. 
(Before  Baggallat,  Cotton,  and  Lindust,  LJ'J.) 

HOWARTH  V.  HOWABTH.  (a) 

Divorce  —  Intervention  —  "  Material  facts  not 
brotigM  before  the  court"— 2a  ^  24  Vict.  c.  144, 
».  7. 

A  wife  ttiei  for  diatolution  of  marriage  on  the 
ground  of  adultery  and  cruelty.  The  hiuband 
alleged  that  the  wife  had  been  guilty  of  adultery. 
At  the  tritd  a  decree  nisi  for  dissolution  was 
made. 

The  husband  applied  for  a  new  trial  on  the  ground 
that  fresh  evidence  had  been  discovered  to  show 
the  wife's  adultery  before  ilie  decree  nisi,  and  filed 
affidavits  alleging  facts  not  hnown  at  the  trial, 
which  went  to  prove  adultery.  He  obtained  a 
rule  nisi,  but  the  rv/e  teas  discharged  on  argu- 
ment. The  husband  appealed.  Immediately 
afterwards  an  uncle  of  the  husband  entered  an 
ajmearance  as  intervener,  and  filed  affidavits 
which  were  substantially  the  same  as  those  used 
on  this  application  for  a  new  trial.  There  was 
nothing  to  show  that  he  was  acting  on  behalf  of 
or  in  collusion  toith  the  respondent. 

The  wife  moved  to  make  the  decree  for  dissolution 
ahsolute.  This  was  refused,  hut  leave  was  given 
her  to  move  the  court  to  reject  the  intervention. 
The  husband  abandoned  his  appeal  from  the 
refusal  of  a  new  trial. 

Beta  {affirming  the  decision  of  Sir  James  Hannen), 
thcU,  the  facts  alleged  by  the  affidavits  being 
ma^ial,  and  a  case  having  been  shown  which 

X'"  tobe  investigated,  the  intervention  must  be 
ed. 
Sect.  7  o/  23  ^  24  Viet.  e.  144  attthorises  interven- 
tion by  any  person  where  material  facts  have  not 
been  brought  before  the  court  either  irttentionaUy 
or  accidentally. 
Whether  the  Queen's  Proctor  alone  has  the  right  to 
intervene  where  the  petitioner,  after  the  decree 
nisi,  is  guilty  of  conduct  diseniUling  him  or  her 
to  have  the  decree  made  absolute,  quaere. 
The  words  "  not  brought  before  the  court "  mean, 
not    brought    before    the    court   when   deciding 
whether  a  decree  nisi  ought  to  be  made. 
"Where  the  fp<is  have  been  brought  before  the  court 
on  an  application  for  a  new  trial,  they  have  not 
been  brought  before  the  court  within  the  msa/ning 
o/'  this  section  so  as  to  prevent  an  intervention. 
Whethe>-  the  rules  as  to  granting  a  new  trial  on  the 
ground  that  fresh  evidence  has  been  discovered 
showing  misconduct  on  the  part  of  the  petitiorter 
are  the  same  as  in  a  case  between  ordinary  liti- 
gants, qucere. 
The  fact  that  the  intervener  is  a  near  relation  of 
the  respondent  is  no  ground  for  rejecting  the 
intervention  on  the  ground  of  collusion. 
On  the  Sth  July  1882  Mrs.  Howarth  commenced 
this  action  for  dissolution  of  the  marriage  on  the 
GToond  of  adultery  and  cruelty  of  her  husband. 
The  respondent  alleged,  by  his  answer  that  the 
petitioner  had  been  guilty  of  adultery.    The  trial 
took  place  before  Butt,   J.,  without  a  jury,  who 
on  June  18, 1883,  made  a  decree  nisi  for  d^olu- 
tion  of  the  marriage,  being  of  opinion  that  the 
adultery  and  cruelty  on  the  part  of  the  husband 
were  proved,andthatthecounter-Rhargeof  adultery 
was  not  proved. 

On  the  26th  June  the  husband  obtained  a  rule 

(a)  BqiorM  by  W.  0.  Bi«s,  Esq.,  BuiteteMitJAw. 


nisi  for  a  new  trial,  on  the  ground  that  material 
evidence  in  support  of  the  charge  of  adultery  by 
the  wife  with  a  certain  person,  and  which  had 
come  to  the  knowledge  of  the  husband's  solicitors 
during  an  adjournment  of  the  hearing  of  the 
case,  had  been  rejected,  and  that  material  evidence 
with  reference  to  the  wife's  adultery  had  been 
discovered  after  the  respondent's  case  on  that 
issue  was  closed.  The  affidavits  stated  certain 
facts  in  support  of  the  particular  acts  of  adultery 
charged  at  the  trial,  and  also  other  facta  by 
which  it  was  sought  to  prove  acts  of  adulteiy 
before  the  trial,  but  which  were  not  mentioned 
at  the  hearing. 

On  the  llth  Sec.  1883  the  rule  nisi  for  a  new- 
trial  was  discharged. 

Mr.  Howarth  appealed. 

On  the  17th  Dec.  1883  Mr.  Walker,  an  uncle  of 
the  husband,  applied  for  leave  to  intervene. 

On  the  2'2nd  Jan.  1884  a  motion  was  made  on 
behalf  of  the  wife  that  the  decree  for  dissolution 
might  be  made  absolute.  This  motion  was 
refused,  but  leave  was  given  to  her  to  move  the 
court  to  reject  the  intervention  of  Mr.  Walker. 
Shortly  after  this  the  husband's  appeal  from  the 
refusal  to  grant  a  new  trial  was  abandoned. 

On  the  5th  Feb.  the  application  to  rdent  the 
intervention  of  Mr  .Walker  was  heard  by  Sir  James 
Hannen,  who  gave  judgment  on  the  26th  Feb. 
allowing  Mr.  Walker  to  intervene  upon  his  giving 
security  for  the  costs  in  the  same  way  as  the 
husband  would  have  to  do.  Under  the  circum- 
stances his  Lordship  thought  it  expedient  not  to 
make  any  observation  on  the  case,  or  give  any 
reasons  for  his  decision. 

The  wife  appealed,  and  the  appeal  was  heard  on 
the  22nd  and  23rd  April  1884^ 

The  appellant's  contention  was,  that  no  material 
&ct8  were  alleged  by  Mr.  Walker  whidi  had  not 
previously  been  brought  before  the  court,  and 
that  he  was  not  an  independent  intervener,  bat 
was  acting  in  collusion  with  Mr.  Howarth.  Mr. 
Walker  med  an  affidavit  in  which  he  ezpressly 
stated  that  he  intervened  in  the  case  on  his  own 
responsibility  without  any  communication  with 
the  husband.  It  was  also  alleged  that,  during  a 
conversation  between  the  solicitors  of  the  husband 
and  wife  on  the  27th  Nov.  1883,  the  solicitor  of 
the  husband  said  that  if  they  did  not  get  a  new 
trial  they  should  put  someone  in  to  intervene. 
The  husband's  solicitor  denied  having  said  this, 
though  he  admitted  having  said  that  for  the  wife 
a  new  trial  would  be  the  best  way  of  meeting  the 
new  evidence,  for  that  by  the  practice  of  the 
court  she  was  entitled  to  costs  against  her  husband 
in  any  event,  whereas  in  the  case  of  interrention 
Eo  such  rule  applied.  Kothiiu;  was,  l^owever. 
shown  connecting  the  husband^  solicitor  with 
Mr.  Walker. 

Inderwiek,  Q.C.  and  Middleton  for  the  ajqsd:- 
lant. — ^By  sect.  7  of  the  Divorce  Court  Amend- 
ment Act  1860  (a),  the  intervention  of  a  stranger 


(a)  23  «:  24  Viot.  o.  IM,  i.  7 :  Every  deorae  for  • 
divoree  shall  ia  the  first  inataaee  1>e  a  deoree  nut,  not  to 
be  made  absolnte  till  after  tha  sxpiiatiai  of  mudi  ttaw 
(not  law  than  three  montfas  from  the  itreaioiiiioiaf 
thereof)  ■•  the  ooort  ahall  by  gancnl  or  speoial  ordar 
from  tuna  to  time  diieot,  and  during  that  period  any 
person  shall  be  at  libert;^  in  moh  "»""■*-'  ae  the  ooort 
ahall  by  general  or  apeoial  oidar  ia  that  behalf  from 
time  to  time  diieot,  to  show  oasae  why  the  aaid  deoree 
should  not  be  made  abaolnte  by  roaaoa  of  tha  naimi 
liarinK  bean  obtained  by  eoUnaion  oc  by  maacn  of 
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is  only  permitted  on  the  gronnd  of  collnaion,  or 
that  material  facts  have  not  been  brought  before 
the  conrt.  Here  the  facts  alleged  Inr  Mr.  Walker 
had  all  been  previoaBly  brought  before  the  coart. 
The  very  same  afiBdarits,  word  for  word,  only 
re-sworn,  were  naed  on  the  application  for  leave 
to  intervene  as  had  been  used  on  the  application 
for  a  new  trial,  and  the  judges  having  considered 
the  facts  stated  therein  refused  a  new  trial  on 
the  ground  that  if  the  facts  had  been  before  the 
court  there  was  no  reason  to  suppose  that  they 
would  have  made  anj  difference  in  the  result. 
Besides,  Mr.  Walker  is  the  uncle  of  the  respon- 
dent, and  is  acting  as  his  agent  in  the  matter. 
The  husband  ia  really  trying  to  obtain  indirectly 
a  new  trial  which  he  has  uiled  to  obtain  in  a 
direct  manner.  The  court  has  always  discouraged 
the  intervention  of  strangers  unless  they  can 
show  a  strong  case.     They  referred  to 

Lautour  r,  Btr  Itajesty'i  Proctor,  10  H.  of  L.  Cas. 

685; 
ronterr.  Pont«r,9  L.T.B«p.N.  S.  148;  8  Sw.  & 

Tr.Wli 
£«lM  T.  |r«lM.  25  L.  T.  Bq>.  N.  S.  7M;  L.  Bcp.  2 

P.  AD.  259; 
atoata  T.  8(oat«,5 1..T.  Bep.  N.  8. 138 ;  2  Sw.  *.  It. 

384; 
ClmenU  y.  CUxMntf,  10  L.  T.  Bap.  N.  S.  852; 

S  Sw.  *  Tr.  394. 

0.  Ittu$eU,  Q.C.,  Bigham,  Q.C.,  and  Bayford, 
for  the  respondent,  Mr.  Wjdker. — ^The  facts 
stated  in  the  afiBdavits  are  material,  if  true,  and 
their  truth  can  only  be  determined  at  the  trial. 
It  was  necessarr  for  the  respondent  to  make  out 
a  clear  case  berore  he  coula  obtain  a  new  trial, 
and  the  &ct  that  the  judges  did  not  think  them 
Bofficient  is  not  conclusive.  But  these  facts  have 
never  been  brought  before  the  court  within  the 
meaning  of  the  section.  The  w(u^  "  by  reason 
of  the  facts  not  being  brought  before  the  court " 
mean  not  being  brought  before  the  court  at  the 
original  trial.  There  is  no  proof  that  Mr.  Walker 
is  acting  in  collusion  with  the  husband,  and  he 
swears  in  his  affidavit  that  it  is  not  so.  The 
only  allegation  against  him  is,  that  he  is  Mr. 
Howarth's  uncle ;  out  relations  of  the  parties  are 
the  only  persons  likely  to  intervene.  The  Legis* 
latnre  cannot  have  meant  to  favour  the  interven- 
tion of  mere  strangers.  This  is  an  appeal  from 
the  discretion  of  the  judge. 

Indervneh  in  reply. 

Baggallat,  L.J. — ^The  parties  in  this  case  were 
married  in  the  month  of  March  1881,  and  Mrs. 
Howarth  presented  a  petition  for  (fissolution  of 
marriage  m  the  month  of  July  1882.  The  matter 
was  brought  to  a  hearing  in  the  usual  way,  and 

material  faots  not  bronght  before  the  ooort;  and  on 
eaoae  beiiif  ao  abowa  the  conrt  aball  deal  with  the  oaee 
by  maUnf  tiie  daetaa  abaolnta,  or  by  reTeraing  the 
daorae  nin,  o*  by  raquirinB  fortbar  inqoiiy  or  othnwiaa 
as  jostioe  may  xequita ;  and  at  any  time  daring  tbe  pto- 
gieaa  of  tbe  oanse,  or  before  the  decree  ia  made  abaolnte, 
ao7  peiaoB  aray  Rive  information  to  Her  Majeaty'a 
Pkoetiw  of  any  natter  nateiial  to  the  doe  dedaion  of  the 
cassk  who  may  tbeMnpoDtakesaehsteosastheAttoniey- 
General  may  deem  naoeaauy  or  expedient ;  and  if  from 
•ay  anoh  iuormation  or  O'berwiee  the  said  Proctor  shall 
•napeet  that  any  parties  to  the  anit  are  or  have  bean 
aetniginoolliiaianiortliepxirpoiaof  obtaining  a  diToma 
coatmr  to  the  jiutioe  of  tiie  oaee,  he  may,  under  the 
diraetion  of  tiia  Attomay-Oaneral  and  by  leave  of  the 
ooort,  intervene  in  tiie  anit  alleging  anch  oaaa  of  colln- 
aion aad  retain  aomiaal  and  iabpoena  witaeasea  to 
prove  it. 


on  the  18th  June  1883  a  decree  nM  for  the  dis- 
solntion  of  the  marriage  was  made  on  the  ground 
of  the  adultery  and  cruelty  of  the  husband.    An 
application  was  made  very  shortly  afterwerds  for 
a  new  trial,  which  application  was  refused,  and 
the  hnsband  appealed.  On  the  17th  Dec.  1883  Mr. 
Walker,  the  intervener,  intervened  in  this  matter. 
A  motion  to  make  the  decree  absolute  was  heard 
on  the  22nd  Jan.  1884,   and  the  court  refused 
the  application  to  make  the  decree  absolute  pend- 
ing   the   respondent's    appeal    from    the    order 
refusing    a    new  trial,    but    gave    leave  to  the 
petitioner  to  move  the  conrt  on  the  5th  Feb.  to 
reject  the  intervention.    The  appeal  which  wasi 
then  pending  against  the  refusal  of  an  order  for  a 
new  trial  was  not  prosecuted.    The  president  on 
the  5th  Feb.  declined  to  reject  the  intervention, 
and  from  that  refusal    the    present    appeal    is 
brought.    It  has  been  said  in  the  first  place  for 
the  appellant,  that  the  intervention  is  really  an 
intervention  at  the  instance  of  the  husband,  and 
not  an   independent  intervention;    and   in    the 
second  place  that,  even  assuming  that  Mr.  Walker, 
the  actual  intervener,  is  to  be  regarded  as  an 
independent  intervener  for  the  purposes  of  the 
present  investigation,    still,  as   the  facts   upon 
which  he  relies  were  all  before  the  court  at  the 
time  when  the  application  for  a  new  trial  was 
refused,  there  is  no  sufficient  new  material  to  justify 
the  order  allowing  the  intervention.    As  regards 
the  question  whether  Mr.  Walker  can  be  regarded 
as  an  independent  intervener,  it  is  convenient  first 
to  observe  what  the  statutory  provisions  are  as 
regards  intervention.   Until  the  Act  23  &  24  Vict, 
c.  144,  this  right  of  intervention  did  not  exist,  but 
bj  that  statute  provision  was  made  for  interven- 
tion in  one  of  two  ways,  the  one  being  by  the 
intervention  of    any  third  party,  the  other  by 
intervention  of   the  Queen's  Proctor  under  the 
^rection  of  the  Attorney-General.    The  interven- 
tion   of     the    Queen's     Proctor    was    of    two 
kinds:   one,  a   general   power  of    intervention; 
and    the    other   a   power   of    intervention   oa 
the   gt^und   of   the   existence   of    collusion,  in 
which     latter     case      there     were     particular 
directions  in  the  statute  as  to  costs.     What  wo 
have  now  to  consider  is,  what  are  the  provisions 
of  the  statute  as  regards  the  intei-vention  of  a 
third    party.     The    7th    section  says :    "  Every 
decree  for  a  divorce  shall  in  the  first  instance  l>» 
a  decree  ni»i  not  to  be  made  absolute  until  after 
the  expiration  of  such  time  not  less  than  threO' 
months  "  (extended  by  29  Vict.  c.  32,  c.  3,  to  six  . 
months)  "from  the  pronouncing  thereof  as  th» 
court  shall  by  general  or  special  order  from  time 
to  time  direct ;   and  during  that  period "   (not 
during  the  period  of    six    months,  but  during 
the  period  bistween  the  time  when  the  decree 
niti  is   made   and   the    time  when  the    decree 
abeolnte  is  made)  "  any  person  shall  be  at  liberty, 
in  such  manner  as  the  court  shall  by  general  or 
special  order  in  that  behalf  from  time  to  time 
mrect,  to  show  cause  why  the  said  decree  should 
not  be  made  absolute  by  reason  of  the  same  having 
been  obtained  by  collusion,  or  by  reason  of  material 
facts   not  brought  before   the   court."     In  the 
present  case  the  intervention  is  not  on  the  ground 
of  collusion,  but  on  the  ground  that  material 
facts  had  not  been  brought  before  the  court.  Now 
I  interpret  the  words  "not  brought  before  the 
court "  as  meaning  "  not  brought  tefore  the  court 
at  or  before  the  time  when  tbe  decree  niii  is 
Digitized  b, 
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made."  It  has  been  saggested  that  the  words 
most  hare  a  more  extended  meaning  than  that, 
because  the  party  maj  intervene  in  respect  of  acts 
of  criminality  committed  in  the  interval  between 
the  time  when  the  decree  niti  was  made  and  the 
intervention  takes  place;  but,  according  to  my 
recollection  of  the  practice,  which  is  rather 
fortified  by  what  Mr.  Inderwick  stated,  I  think 
that  those  applications  with  reference  to  criminal 
offences  committed  between  the  time  of  the  decree 
mti  and  the  time  of  intervention  are  cases  of 
intervention  by  the  Attorney-General  and  not  by 
private  parties.  In  this  case  I  am  bound  to  say 
that  I  come  to  the  conclusion  to  which  the  presi- 
dent of  the  court  came,  that  there  are  now 
brought  bef  <«:e  the  court  &kcts  more  or  less  material 
as  regards  the  ultimate  decision  of  this  case, 
that  had  not  been  brought  before  the  court 
at  the  time  when  the  decree  niti  was  made. 
It  appears  to  me,  therefore,  that,  assuming 
Mr.  Walker  to  be  an  independent  intervener,  not 
an  intervener  acting  in  collusion  or  byarrangement 
with  either  of  the  parties  to  the  suit,  there  were 
circumstances  which  would  justify  the  interven- 
tion. The  question  then  is  whether  he  can  be 
regarded  as  a  person  independently  intervening. 
I  am  not  sure  that  it  is  necessary  for  the  court  to 
be  satisfied  that  the  party  is  not  acting  in  collu- 
sion with  either  of  the  parties  to  the  cause.  I  am 
rather  disposed  to  think  the  court  should  allow 
the  intervention  unless  it  is  satisfied  that  there  is 
oollusion  between  the  parties  intervening  and  one 
of  the  parties  to  the  cause.  In  the  present  case 
I  do  not  see  any  stronger  reason  urged  why  Mr. 
Walker  should  be  considered  as  intervening  at  the 
instance  and  on  behalf  of  Mr.  Howarth  tnan  the 
fact  that  he  is  his  uncla  There  was  some  refer- 
ence made  to  a  conversatiim  having  taken  place 
at  the  Inns  of  Court  Hotel  betwe^i  the  solicitors 
to  the  two  parties,  in  which  something  was 
threatened  or  suggested  about  an  intervention  if 
other  arrangements  could  not  be  made.  I  do  not 
think  that  what  took  place  on  that  occasion  is 
deserving  of  consideration,  uid  I  extremely  regret 
that  a  conversation  of  that  kind,  taking  pLsice 
under  such  circumstances,  should  have  been  naade 
the  subject  of  affidavit  evidence.  It  appears  to 
amount  to  nothing  more  than  this,  that  the  subject 
of  intervention  was  mentioned,  and  the  fact  was 
noticed  that  the  incidence  of  the  costs  was 
different  in  the  case  of  an  intervention  from  what 
it  was  in  the  case  of  a  new  trial  Now  Mr.  Walker 
most  positively  denies  upon  oath  that  he  is  in  any 
way  influenced  by  the  respondent,  or  that  it  is  in 
any  way  at  the  instance  of  the  respondent  that  he 
is  mtervening.  I  can  therefore  come  to  no  other 
otmclnsion  than  that  he  should  be  regarded  as  an 
independent  intervener.  Has  he  then  brought 
forward  circumstances  sufficient  to  justify  that 
intervention  P  As  the  subject-matter  of  the 
affidavits  introduced  before  the  learned  president 
is  to  be  made  the  subject  of  an  inquiry  before  a 
jury,  I  do  not  think  it  right  to  express  any  opinion 
upon  it,  beyond  sa}ring  that  I  must  not  be  under- 
stood  as  having  positively  adopted  the  view  that 
was  taken  when  the  application  for  a  new  trial 
was  refused. 

CoTTOK,  L  J. — ^I  Mn  of  the  same  opinion.  The 
first  question  we  have  to  consider  is  the  true  con- 
struction of  the  7th  section  of  the  Act,  23  ifc  24 
Vict,  c  144).  Is  it  necessary  to  justify  intervention 
that  there  should  have  been  either  collusion  or 


intentional  withholding  of  facts  from  the  coort  f 
In  my  opinion  that  is  not  so.  The  section 
aut^iorises  any  person  to  show  cause  why  the 
decree  should  not  be  made  absolute  by  reason  of 
the  same  h&ving  been  obtained  by  collusion — that 
is  one  thing — or  "  by  reason  of  material  &ct8  not 
brought  before  the  court."  In  my  opinion  this 
expression  does  not  mean  by  reason  of  &cts  haT- 
ing  been  intentionally  kept  back  from  the  court, 
but  by  reason  of  facts  either  intentionally  or 
accidentally  having  not  been  brought  before  the 
court  at  the  time  when  thej  would  have  been 
material  for  the  purpose  of  deciding  the  action. 
The  language  is  perhaps  not  quite  clear,  and  there 
may  be  some  doubt  about  its  construction,  but  in 
my  opinion  what  the  intervener  has  to  show  is 
tiiat  the  decree  niti  ought  not  to  be  made  absolute 
by  reason  of  some  material  facts  shown  to  the 
court  which  had  not  been  before  the  court  when 
deciding  the  question  of  fact  on  the  petition.  It 
was  argued  that  they  must  be  facta  which  were 
not  before  the  court  before  the  tim.e  of  the  inter- 
vention ;  but,  in  my  opinion,  that  is  not  the  true 
construction.  The  true  construction  is,  if  the 
decision,  the  verdict  of  a  jury,  or  the  decision  of 
the  judge,  had  been  probably  erroneons  because 
all  the  material  facts  had  not  been  before  the 
judge,  or  the  judge  and  the  jury,  then  power  is 
given  by  the  Act  to  the  intervener  to  come  in. 
Of  course  then  it  is  a  question  for  the  judge  to 
determine  whether  or  not  he  shall  refnae  the 
intervention  or  allow  it.  It  was  said,  radnodoabt 
correctly,  that  the  Queen's  Proctor,  by  leave  of 
the  Attorney-General,  can  at  any  time  before  the 
decree  is  made  absolute  intervene  in  conse^enoe 
of  subsequent  adultery  by  the  petitioner ;  it  does 
not  necessarily  follow  that  no  one  else  can  do  soi. 
I  am  not  satisfied  that  subsequott  jKlultery  does 
not  come  within  the  words  "  &cts  not  brought 
before  the  court."  Though  it  was  a  fmct  that 
could  not  be  brought  before  the  court  at  the  trial, 
it  comes  w^itbin  the  description  of  "facts  not 
brought  before  the  court."  I  see  no  reason  why  it 
may  not  be  held  that  power  is  given  to  anyone  to 
intervene  where,  although  there  is  no  gronnd  tar 
saying;  that  the  decree  ntit  was  wrong,  it  can  be 
shown  that  the  partv  applying  for  the  divorce 
bad  BO  misconducted  himself  or  herself  before  the 
decree  was  made  absolute  as  on  the  gronnd  oC 
public  poli^  not  to  be  entitled  to  have  it  made 
absolute.  It  is  not  necessary  to  decide  that  qnes- 
tion  in  the  present  case;  the  Queen's  Eroctor 
certainly  can  mtervene  on  the  ground  of  subse- 
quent adultery,  and  a-e  have  not  to  consider  the 
question  whether  any  other  person  can.  What 
then  has  the  intervener  to  show?  To  justify  the 
court  in  allowing  the  intervention  it  must  be  satis- 
fied that  material  facts  are  broo^ht  before  it 
which  were  not  before  it  when  the  decree  mM 
was  made.  What  have  we  here?  Not  a  mere 
question  of  fresh  evidence  to  establish  nmtters 
which  were  considered,  because  there  are  three 
distinct  allegations  of  facts  which  were  never 
in  any  way  before  the  judge  when  he  made 
the  decree  «tm.  Now,  it  is  not  necessary  to 
give  an  opinion  as  to  whether  the  evidence  will 
make  out  those  three  facts,  but  those  three 
facts  are  alleged,  and  the  intervener  says  he  can 
prove  them.  Now,  those  facta,  if  proved,  weie 
undoubtedly  material  in  ooDsidermg  whether 
the  petitioner's  conduct  had  been  such  as  to 
debar  her  from  asking  the  intervention  of  the 
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conii.    It  may  be  that  the  allegations  are  entirely 
false,  but,  in  my  opinion,  there  is  enongh  to  show 
that  they  ought  to  be  investigated;  though,  if 
the  affidavitB  were  simply  absurd,  so  that  the 
court  could  not  sav  there  was  really  any  question 
to  be  tried,  it  would  not  be  the  dutv  of  the  court 
to  allow  the  interrention  ;   yet  here,  without 
giving  anv  opinion  as  to  how  one  would  act  on 
those  aEBdavits  in  drawing  a  conclusion  of  foot, 
the  affidavits,  in  my  opinion,  allied  facts  in  such 
a  way  as  to  show  that  the  matter  ought  to  be 
put  into  train  for  further  investigation.    There 
are   two  other  points  to  be  considered.    First, 
it  was  said  that  the  court,  in  refusing  the  rule 
for  a  new  trial,  had  given  an  opinion  as  to  those 
affidavits,  and  had  said  that  they  would  not  alter 
the  decision.    I  do  not  quite  take  that  view  of 
what  the  court  said.    As  far  as  I  understand  the 
judgment  of  the  court,  this  was  what  they  meant : 
that,  having  regard  to  the  conduct  of  the  respon- 
dent, and  the  auaence  of  any  affidavits  as  to  what 
diligence  he  used  to  get  this  further  evidence, 
they  would  not  give  him  on  an  application  for  a 
new  trial  the  opportunity  of  trying  this  matter 
over  again  before  the  jury.    The  appeal  against 
that  decision  lapsed,  aziid  we  must  taKe  it  there- 
fore that  the  respondent  here  is  bound  by  the 
dotJHion  ;  but  I  give  no  opinion  whether  in  such 
a  case  it  was  right  to  refuse  a  new  trial.    If  the 
rules  as  between  ordinal^  litig^ts  are  to  apply 
to  such  a  case,  then  undoubtedly  the  court  was 
right  in  refusing  the  husband  a  new  trial.    I 
express  no  opinion  on  the  question  whether  the 
mles  are  the  same ;  but  I  wish  to  leave  myself 
entirely  free,  if  the  point  ever  comes  before  the 
court  on  an  appeal  trom  a  refusal  in  a  case  like 
this  to  grant  a  new  trial  on  the  ground  of  the 
discovery  of  fresh  evidence,  to  saj  whether  or  no 
the  ordinary  rule  as  between  litigants  ought  or 
ought  not  to  apply  in  such  a  case.    As  I  under- 
stand  this    Act    of    Parliament,  the   intention 
is,    that   no   husband    or    wife   shall   obtain  a 
divorce  if  his  or  her  conduct  is  such  that  he  or 
she  does  not  come  before  the  court  pure  and  free 
from  the  charge  which  he  or  she  is  bringing 
against  the  respondent.    That  being  so,  it  may 
be  a  question  whether  in  such  a  case,  if  the 
respondent  comes  forward  asking  for  a  new  triaJ, 
the  ordinary  rule  is  to  be  applicable,  and  whether, 
if  the  court  has  before  it  reasonable  ground  for 
saying  that  there  ought  to  be  an  investigation, 
such  an  investigation  ought  not  to  be  granted, 
even  although  toe  respondent  may  not  be  in  such 
ft  position  that  if  he  were  an  ordinary  litigant  he 
could  ask  for  a  further  investigation.    It  is  not 
necessary  to  decide  that  question,  but,  in  m^ 
opinion,  the  court  below  did  not  decide  that  this 
evidence  was  of    such  a  character    as    not    to 
require  further  investigation  if  a  proper  person 
came  before  the  court  and  asked  for  such  investi- 
gation. There  is  one  more  point  to  be  considered. 
The  respondent  here  appealed  against  the  order 
refusing  a  new  trial.    Uc  abandoned  his  appeal, 
and  of  coarse  he  is  bound  by  that  order.   If,  then, 
the  intervener  were  shown  to  be  merely  acting 
for  the  respondent,  and  to  be  in  fact  the  respon- 
dent  under  a  different  name,  it   would,  in  my 
opinion,  be  wrong  to  allow  the  respondent  in  a 
different  way  to  get  that  which  he  sought  to  ob- 
tain at  first  by  an  appeal,  but  to  which,  by  aban- 
doning his  appeal,  he  acknowledged  that  ne  had 
no  right;  and  the  duty  of  the  court  would  be  not 


to  allow  the  intervener  to  proceed.  But,  in  my 
opinion,  the  onus  is  on  the  petitioner  to  satisfy 
the  court  that  Mr.  Walker,  the  intervener,  is  the 
respondent  acting  in  a  different  name,  and,  in  my 
opinion,  that  ia  not  established.  I  therefore  come 
to  the  conclusion  that  the  decision  of  the  court 
below  was  right,  and  that  this  appeal  &il8. 

liiHSUST,  L.J. — I  am  of  the  same  opinion,  and 
shall  make  only  a  few  additional  obiservations. 
The  question  turns  jipon  the  7th  section  of  the 
Act  of  1860.     That  section  provides  that  during 
the  period  there  referred  to  any  person  shall  bio 
at  bberty  to  show  cause  why  the  decree  nisi 
should  not  be  made  absolute.     Pausing  there  for 
a  moment  let  us  consider  the  meaning  of  "  any 
person."    It  has  been  decided,  and  properly,  that 
"  any  person "  does  not  include  the  respondent. 
The  respondent  has  other  means  of  applying  to 
the  court  besides  availing  himself  of  this  inter- 
vention   proceedii^.      "Any  person"  not    only 
does  not  apply  to  the  respondent,  but  it  does  not 
apply  to  the  respondent  in  disguise ;  that  is  to  say, 
to  any  mere  nominee  or  puppet  of  his.     That 
whicn  he  cannot  do  in  his  own  name  he  cannot  do 
by  anybody  else  or  by  using  anybody  else's  name ; 
but,  so  far  as  I  know,  "  any  person  "  means  any- 
body except  the  respondent,  and  somebody  who 
is  the  respondent  in  disguise,  his  agent  or  his 
puppet.    !Now,  it  is  said  that  the  intervener  here 
IS  the  respondent  in  disguise,  his  agent  acting  ^ 
collusion  with  him.    That  is  not  made  out.    It  is 
quite  true  that  the  intervener  here  is  the  uncle  of 
the  respondent,  and  I  suppose  (my  experience  is 
very  limited  in  these  matters)  99  per  cent,  of 
interveners  are  relations  of  the  respondents.   One 
does  not  expect  anybody  in  the  public  to  take  up 
questions  of  this  kind.    The  intervener  is  always 
connected  more  or  lees  with  one  of  the  parties, 
and  has  some  interest  in  the  matter,  though  not  a 
pecuniary  interest,  and  the  mere  fact  that  the 
mtervener  is  a  relation  is  no  objection  to  the 
intervention.    It  really  appears  to  me  that  there 
is  nothing  against  this  gentleman  except  the  fact 
that  he  is  the  respontfent's  nncle.     1  have  not 
forgotten  the  conversation  which  has  been  alluded 
to,  nor  the  fact  that  he  has  brought  before  the 
court  affidavits  which  had  already  been  used;  but 
these  circumstances  are  insufficient  to  lead  me  to 
the  conclusion  that  this  is  in  effect  and  in  sub- 
stance and  in  truth  an  application  by  the  respon- 
dent through  his  uncle  as  his  agent.     The  section 
then  process,  "  And  during  that  period  any  per- 
son shall  be  at  liberty  in  such  manner,  Ac.,  to 
show  cause  why  the  said  decree  should  not  be 
made  absolute  by  reason  of  the  same  having  been 
obtained  by  collusion  or  by  reason  of  material 
&cts  not  brought  before  the  court."    Now,  what 
is    the  meaning  of   the  words  "by    reason  of 
material  &cts  not  brought  before  the  court  V"    It 
is  quite  obvious  that  "  brought  before  the  court " 
munt  mean  brought  before  the  court  at  such  a 
time  and  in  such  a  shape  as  that  the  court  can 
deal  with  them.    If  the  material  facts  are  brought 
before  the  court  in  some  proceeding  that  has 
nothing  whatever  to  do  with  the  decree  nin,  that 
is  not  such  a  bringing  before  the  court  as  is  con- 
templated by  the  section.    Now,  these  facts,  the 
materiality  of  which  is  too  obvious  to  require 
comment,  were  brought  before  the  court  in  this 
way.    After  the  decree  nt'n  had  been  pronounced 
there  was  an  application  by  the  respondent  for  a 
new  trial,  and  in  support  of  that  application  he 
Digitized  b. 
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produced  and  nsed  the  affidavits  which  are 
now  in  qaestion.  In  that  eense,  and  on 
that  occasion,  and  for  that  purpose,  those 
affidavits  were  before  the  court.  Is  that 
a  bringing  of  them  before  the  court  within 
the  true  meaning  of  this  section  P  It  appears  to 
me  that  it  is  obvionsly  not,  and  for  this  reason : 
What  can  the  court  do  with  themP  It  could 
not  tiT  the  question  of  the  adultery  upon  them. 
It  could  only  look  at  them  with  reference  to  the 
particular  purpose  for  which  they  were  adduced, 
that  was,  to  see  whether  there  should  be  a  new 
trial.  The  facts  were  never  brought  before  the 
court  in  such  a  way  as  to  affect  the  question 
of  the  proprietv  of  the  decree ;  the  court  had 
these  amdavits  before  it  merely  for  the  purpose 
of  enabling  it  to  decide  whether  there  was  a 
proper  case  for  a  new  trial  or  not.  I  think  that 
IS  not  what  is  meant  by  this  section.  What  is 
meant  by  this  section  is  such  a  bringing  before 
the  court  as  that  the  court  can  use  them  for  the 
purpose  of  seeing  whether  the  decree  nisi  ought 
to  be  made  absolute  or  not.  It  is  quite  possible, 
so  far  as  I  can  see,  that  an  intervener  may  be  in  a 
position  to  bring  forward  facts  which  have 
happened  since  the  decree.  I  do  not  say  whether 
that  is  so  or  not.  These  facts  happened  before 
the  decree,  and  they  ought  to  have  been  brought 
before  the  court  before  the  decree.  They  were 
not  brought  before  the  court  by  the  respondent, 
but  he  brought  them  forward  on  this  motion  for 
a  new  trial.  Now,  that  gives  rise  to  this  question. 
Ought  the  court,  upon  the  affidavits  then  Drought 
forward  by  the  i-espondent  for  a  new  trial,  to 
have  treated  them  as  before  it  in  such  a  way  that 
it  could  set  aoide  the  decree  niti  ?  I  do  not  think 
it  could.  The  practice  has  been  (I  do  not  say 
whether  it  is  right  or  wrong)  to  conduct  these 
motions  for  new  trials  in  the  same  way  in  which 
similar  motions  have  been  conducted  and  dealt 
with  in  ordinary  Nisi  Frius  trials.  I  do  not  say 
whether,  in  consequence  of  this  statutory  provi- 
sion about  interveners,  that  has  been  too  narrow 
A  view,  but  that  was  the  view  the  court  took,  and 
it  dealt  with  the  affidavits  in  this  way.  It  said  : 
■"Having  regard  to  the  rules  which  we  observe 
upon  questions  of  new  trial,  we  will  not  grant  vou 
a  new  trial  because  your  conduct  has  been  such  as 
to  disentitle  you  to  that  particular  method  of 
relief,  and  there  is,  in  addition,  another  process 
by  which  justice  can  be  done  under  the  interven- 
ing clause."  iNow,  we  are  asked  to  say  that, 
inasmuch  as  those  affidavits  were  before  the  court 
on  that  occasion  and  for  that  purpose,  it  is  not 
competent  for  a  third  person  intervening  to  use 
the  same  materials  in  order  to  induce  the  court  to 
have  those  charges  mvestigated.  It  seems  to  me 
that  is  an  entire  mistake.  The  real  truth,  apart 
from  all  technicality,  is  this :  That  there  is  a 
ver^  serious  charge  indeed  against  this  lady 
which  has  never  been  investigated,  and  that  is 
brought  before  the  court  in  such  a  way  that 
the  court  cannot,  and  ought  not,  to  shut  its 
eyes  to  it.  What,  then,  has  the  court  doneP 
It  has  directed  that  the  charge  shall  be  investi- 
gated. It  appears  to  me  that  it  is  perfectly 
right,  and  that  no  other  direction  could  lie 
given.  On  those  grounds  the  appeal  ought  to 
be  dismissed. 

After  some  discussion  the  intervener,  not 
asking  for  costs,  the  appeal  was  dismissed  with- 
out costs. 
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Solicitors  for  the  wife,  Gregory,  Bowdijfe,  and 
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Friday.  July  11, 1884. 
(Before  Baogaixat,  Cotton,  and  Ldtdlet,  IUJ.) 

Ex  parte  Good  ;  J2«  Sauuld.  (a) 
Baiikniptey — Leatehold   interest — JHsdaimer   hy 
trustee— Leave  of  eourt— Conditions — Banhmptey 
Act  1869  (32  &  33  Vid.  e.  71), «.  23— BoMkruptey 
Rules  1871,  r.  28. 
A  partnersh^  was  dissolved,  one  of  the  ^partners 
purchasing  the  interest  of  the  other  for  12,0001., 
tehich  too*  to  he  paid  in  forty  equal  half -yearly 
instalments.  The  retiring  partner  covenanted  that 
he  would  stand  possessed  of  his  share  and  interest 
in  a  lease  of  land  and  minerals  granted  to  the 
two  partners  as  joint  tenants,  in  trust  for  the  eon- 
tinutng   partner.    The  continuing  partner  also 
covenantai  to  pay  the  12,0001.  tn  the  manner 
agreed  upon,  and  assigned  to  the  retiring  partner 
the  buildings,  machinery,  and  fixtures   on   the 
demised  premises  by  way  of  mortgage  to  secure 
the  payment  <^  t&«  12,0001.,  and  covenanted  that 
the  lecuehold  premises    should    stand    charged 
therewith.    Soon  afteneards  the  continuing  part- 
ner filed  a  liquidation  petition,  and  a  trwies  of 
his  property  was  appointed.    The  trustee  retained 
possession  of  the  leasehold  property  for  some  time 
with  a  view  to  the  benefit  of  the  debtor's  estate. 
The  rent  due  under  the  lease  was  paid  to  the  lamd- 
lord  by  the  retired  partner. 
Held,  that  the  trustee  should  be  dUoteed  to  dieetaim 
tlie  debtor's  interest  in  the  lease  only  on  eondUioit 
of  his  paying  to  the  retired  partner  the  reui  of  ike 
premises  from  the  date  of  the  trustee's  appoint- 
ment untu  the  day  when  his  bentfieial  oeeupatMm 
ceased. 
This  was  an  appeal  from  an  order  made  bjr  Mr. 
Begistrar  Fepys  on  the  11th  March  1884,  giving 
leave  to  the  trustee  in  the  liquidation  of  John 
Salkeld  to  disclaim  a  leasehold   interest  of  the 
debtor,  on  condition  that  he  paid  certain  rent. 

On  the  Ist  Jan.  1875  a  lease  was  granted  to 
John  Thomlinson  and  John  Salkeld,  who  were 
partners  in  the  business  of  cement  manufacturers, 
as  joint  tenants  for  a  term  of  twenty-one  years  of 
certain  lands  and  beds  of  plaster  and  earth,  sub- 
ject to  the  payment  of  a  dead  rent  and  certain 
royalties,  and  to  the  observance  and  performanoe 
of  the  covenants  and  conditions  contained  in  the 
lease. 

On  the  20th  March  1882  Thomlinson  retired 
from  the  partnership,  it  being  agreed  that  Salkeld 
should  carry  on  the  business  alone,  and  that  he 
should  pay  Thomlinson  the  sum  of  12,0001.  for  his 
interest  in  the  business  in  fort^  eoual  half-yearly 
instalments.  By  the  deed  of  dissolution  Thomlin- 
son covenanted  that  he  would  stand  possessed  oi 
his  share  and  interest  in  the  premises  compriaed 
in  the  lease  until  the  term  should  be  determined 
or  surrendered  as  thereinunder  mentioned,  in 
trust  for  Salkeld.  It  was  also  agreed  that  Thom- 
linson should  forthwith,  at  the  request  of  Salkeld, 
join  with  him  in  applying  to  the  lessor  to  accept  a 
surrender  of  the  lease,  and  in  executing  a  8nr> 
render,  and  in  applying  to  the  lessor  for  a  grant 
of  a  new  lease  to  SalkSd,  and  that,  when  such 
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new  lease  was  granted,  Salkeld  ironld,  if  he  could 
obtain  a  licence  from  the  lessor,  demise  or  assign 
the  new  lease  to  Thomlinson  by  way  of  mort- 
gage to  secure  the  payment  of  the  12,0002. 

By  another  deed  executed  the  same  day  Salkeld 
covenanted  with  Thomlinson  for  the  payment  of 
the  12,0002.  in  the  manner  agreed  upon,  and  also 
assigned  to  Thomlinson  the  buildings,  engines, 
machineiT,  and  fixtures  on  the  leasehold  premises 
by  way  of  mortgage  to  secure  the  payment  of  the 
12,0002.  Salkeld  also  covenanted  with  Thomlin- 
son that  the  premises  comprised  in  the  lease 
should,  until  a  surrender  of  the  lease,  and  that, 
on  the  grant  of  a  new  lea^e,  the  premises  comprised 
in  such  new  lease  should,  until  the  execution  of  a 
mortgage  thereof  to  Thomlinson,  stand  charged 
with  the  payment  to  Thomlinson  of  the  12,0002. 

On  the  18th  Jan.  1888  Salkeld  filed  a  liquida- 
tion petition,  and  on  the  18th  July  18813  Good  was 
appointed  trustee  of  his  property. 

The  last  deed  mentioned  above  was  not  regis- 
tered as  a  bill  of  sale,  and  the  lease  of  the  Ist  Jan. 
1875  had  not  been  surrendered. 

On  the  18th  July  1883  the  trustee  made  an 
agreement  with  Salkeld's  son  by  which  he  was  to 
keep  the  ovens  and  machinery  on  the  leasehold 
premises  in  work,  paying  the  trustee  42.  a  mouth 
by  way  of  rent  for  the  use  of  the  same,  the  tenancy 
to  be  subject  to  one  month's  notice  in  writing  on 
either  side. 

At  Michaelmas  1883  Thomlinson  was  compelled 
to  pay  an  arrear  of  rent  to  the  lessor,  part  of 
which  was  due  for  the  time  during  which  the 
trustee  had  been  in  occupation.  At  Lady-day 
1884  he  again  paid  the  rent,  and  a  further  sum 
was  now  due. 

On  the  11th  Jan.  1884  the  trustee  applied  to  the 
oonrt  for  leave  to  disclaim  the  debtor  s  interest  in 
the  lease,  notice  of  the  application  being  served 
on  the  lessor  and  on  Thomlinson.  Thomlinson 
had  proved  in  the  liquidation  in  respect  of  the 
12,0002. 

The  registrar  granted  leave  to  disclaim,  upon 
the  terms  of  the  trustee's  paying  to  Thomlinson 
the  rent  'of  the  premises  as  and  from  the  18th 
July  1883  (the  date  of  the  trustee's  appointment) 
nntil  the  day  when  his  '  beneficial  occupation 
thereof  ceased. 

The  trustee  appealed. 

R.  Vaughan  Williami  for  the  appellant. — ^The 
trustee  ought  to  have  had  unconditional  leave  to 
disclaim.  Thomlinson  has  no  interest  in  the 
lease,  as  he  has  sold  it  to  Salkeld.  Thomlinson 
on^ht  to  bear  the  burden  of  the  rent.  He  is 
entitled  to  prove  in  the  liauidation  for  the  12,0002., 
and  this  right  is  equivalent  to  payment,  and  he 
can  also  prove  on  the  covenant  for  indemnity. 
Thomlinson 's  rights  arise,  not  under  the  lease, 
but  under  the  deed  of  dissolution  of  partnership. 
The  relation  back  of  the  disclaimer  to  the  date 
of  the  trustee's  appointment  does  not  deprive 
Thomlinson  of  any  right  which  he  would  other- 
wise have  had  against  the  debtor.  Thomlinson's 
only  remedy  is  his  right  of  proof  for  breach  of 
contract.  'The  trustee  has' kept  Thomlinson  out 
of  possession  of  the  property,  but  not  by  virtue 
of  th^  lease  which  he  seeks  to  disclaim,  but  by 
virtue  of  a  different  contract.  In  all  the  previous 
cases  the  person  who  was  to  be  compensated  had 
been  kept  out  of  possession  by  virtue  of  the  lease 
which  has  to  be  disclaimed.  The  arrangement 
Vol.LI.,N.S.,1320«. 


made  with  the  debtor's  son  was  for  the  preser- 
vation of  the  mortgage  property  and  was  for 
the  beuefit  of  the  estate ;  and  the  larger  the  sum 
realised  for  that  property  the  less  would  be  the 
amount  of  Thomlinson's  proof.  Some  judeeB 
have  expressed  doubts  whether  rule  28  of  tiM 
Bankruptcy  Bales  1871,  which  requires  the 
trustee  to  obtain  the  leave  of  the  oonrt  before 
disclaiming  a  lease,  was  not  ultra  vires.  He  re* 
f erred  t"     - 

Sa  parU  Itheneood,  48  L.  T.  Bep.  K.  8.  398)  22  Ch, 

Div.  884; 
Ba  parU  ArtM,  40  L.  T.  B^.  N.  8. 221 1  84  Ch. 

Wt.26. 

F.   Cooper   Willi*,  for   Thomlinson,   was   not 
heard. 

Bagoallit,  L.J.,  after  stating  the  facts,  con- 
tinued : — Possibly  the  registrar's  order  may  mean 
that  the  trustee  is  personally  to  pay  the  rent. 
But  it  is  pot  an  order  that  he  should  pay  the 
money ;  it  is  only  an  order  giving  him  leave  to 
disclaim  on  condition  of  his  paying  it.  The  sub- 
stantial question  is,  whether  Thomlinson  should 
be  allowed  to  receive  this  particular  amount  of 
rent  in  full,  he  having  paid  it  to  the  landlord,  or 
whether  he  is  only  entitled  to  a  dividend  upon  it 
by  virtue  of  the  contract  of  the  20th  March  1882, 
It  is  said  that  this  condition  ought  not  to  be 
imposed  on  the  trustee  because  he  has  not  had 
any  beneficial  occupation  of  the  property.  It  has 
been  clearly  established  by  a  series  of  eases,  Ea 
parte  Ladhun/  (17  Ch.  Div.  532) ;  Ex  parte  I»Ker- 
wood  (48  L.  'i.  Eep.  N.  S.  398 ;  22  Ch.  Div.  384) ; 
Ex  parte  Izard  (^  L.  T.  Rep.  N.  S.  502 ;  23  Ch. 
Div.  115),  and  Ex  parte  Amal  (49  L.  T.  Bep.  N.  S. 
221 ;  24  Ch.  Div.  26),  that  in  determining  whether, 
on  giving  leave  to  a  trustee  to  disclaim  a  lease 
belonging  to  a  bankrupt,  he  shall  be  required  to 
pay  compensation  to  the  landlord,  the  court  will 
nave  regard,  not  merely  to  the  actual  benefit 
which  has  resulted  to  the  estate  from  the  trustee's 
occupation,  but  to  the  question  whether  the 
possession  was  retained  by  him  with  the  view  of 
obtaining  a  profit  for  the  estate.  In  the  present 
case  a  lease  was  granted  by  the  trustee  of  the 
ovens  and  machinery  on  the  property  to  the 
debtor's  son  at  an  almost  nominal  rent,  the  object 
being  that  the  machinery  should  be  kept  in  proper 
order  untilan  opportunity  should  irise  of  disposing 
of  it  for  the  benefit  of  the  estate.  I  have  no 
doubt  that  the  possession  of  the  property  was 
retained  by  the  trustee  with  the  view  of  ootain- 
ing  a  benefit  for  the  estate,  and  therefore  the 
case  is  one  in  which  the  trustee  would  have  been 
required  to  pay  compensation  to  the  landlord.  If 
the  landlord  had  not  been  paid  the  rent,  the  rule 
would  have  applied  that  leave  to  disclaim  the 
lease  ought  to  oe  given  only  on  the  terms  of 
the  trustee's  making  compensation  to  the  land- 
lord. The  registrar  thougnt  it  right  to  have  the 
co-lessee  as  well  as  the  landlord  before  him,  and 
it  seems  to  me  that  he  was  fully  justified  in 
requiring  the  trustee  to  pay  to  Thomlinson  that 
compensation  which,  if  he  had  not  paid  the  rent 
to  the  landlord,  the  trustee  would  have  been 
required  to  pay  to  the  landlord.  If  this  condition 
was  not  imposed  the  trustee  would  have  had  the 
beneficial  occupation  of  the  property  without 
paying  anything  for  it.  The  principle  which 
applies  to  the  case  of  a  landlord  appears  to  me  to 
apply  equally  to  the  case  of  a  person  who  has 
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actoAlly  paid  the  rent  to  the  landlord.  This,  I 
think,  is  sufiBcLent  to  dispose  of  the  case,  and  to 
show  that  the  ree^istrar's  conclusion  was  right  in 
principle.  This  court  will  not  interfere  with  the 
amount  of  compensation  fixed  by  him,  unless  it 
can  see  that  he  has  assessed  it  on  a  wrong 
principle. 

Cotton,  L.J. — I  think  the  registrar's  order  is 
right.  Of  course  this  case  is  different  in  its  cir- 
cumstances from  preyious  cases.  But  certain 
rules  havebeen  laid  down  by  those  cases.  The 
first  question  is,  whether  the  trustee's  occupation 
«f  the  leasehold  premises  has  either  been  beneficial 
to  the  bankrupt's  estate,  or  was  contemplated  as 
likely  to  bo  beneficial  to  it  P  If  so,  the  cases  show 
that  compensation  ought  to  be  required  to  be 
given  to  the  landlord  as  a  condition  of  allowing 
a  disclaimer  of  the  lease,  because,  inasmuch  as  by 
virtue  of  the  disclaimer  the  lease  would  be  put  an 
end  to  as  at  the  date  of  the  adjudication,  the 
landlord  would  have  no  other  remedy.  In  the 
present  case  the  trtistee's  occupation  was  clearly 
intended  for  the  benefit  of  the  debtor's  estate ; 
the  object  was  to  keep  the  machinery  and  other 
chattels  in  such  a  condition  that  they  should 
realise  as  much  as  possible  for  the  estate.  The 
next  question  is,  whether  it  is  right  to  require  the 
trustee  to  make  compensation  for  that  beneficial 
occupation,  not  to  the  landlord,  but  to  Thomlin- 
son.  Thomlinson's  point  was  this :  he  was  legally 
liable  to  pay  the  whole  rent  to  the  landlord,  bnt 
he  had  no  beneficial  interest  in  the  property.  He 
■was  a  trustee  of  the  lease  from  the  debtor.  If  the 
landlord  had  not  been  paid  his  rent  it  would, 
according  to  the  previous  decisions,  have  been 
right  to  require  *he  trustee  to  pay  compensation 
to  him  in  respect  of  his  beneficial  occupation. 
Thomlinson,  by  virtue  of  his  position  as  trustee, 
and  independently  of  any  express  contract,  is 
entitled  to  be  indemnified  by  his  cestui  tpie  tnttt 
against  his  legal  liability  under  the  lease,  and  has 
for  that  purpose  a  lien  on  theinterest  of  his  eittui 

?'ue  trust  in  the  lease,  and  when  the  trustee  in  the 
iqnidatioB  comes  to  the  court  and  asks  that  he 
may  be  allowed  to  put  an  end  to  that  interest  as 
from  an  antecedent  period,  I  think  the  registrar 
was  right  in  allowing  this  only  on  the  terms  of 
paying  compensation  to  Thomlinson,  who,  by  the 
disclaimer,  would  bo  deprived  of  the  lien  which 
he  would  have  had. 

LniDL£r,  L.J. — I  have  arrived  at  the  same  con- 
clusion. I  do  not  regard  the  case  as  a  simple  one 
of  landlord  and  tenant.  Thomlinson  stood  in  a 
peculiar  position.  He  was  a  joint  lessee  with 
Salkeld,  and  he  afterwards  became  a  trustee 
for  his  own  interest  in  it  for  Salkeld.  The 
trustee  in  the  liquidation,  when  he  was  in  posses- 
sion of  the  property,  was  Thomlinson's  cestui  que 
ti-uat.  Thomlinson  was  liable  to  the  landlord,  and 
he  had  a  lien  on  the  beneficial  interest  of  his 
cestui  que  trust  for  his  indemnity.  He  was  in  fast 
a  secured  creditor,  and  when  the  property,  on 
which  ho  had  a  security  is  taken  away,  I  thinjc  he 
Should  be  treated  as  if  he  had  that  lien  still.  No 
doabt  he  had  a  right  to  prove  in  the  liquidation, 
but  he  was  also  a  secured  creditor. 

Solicitors  for  the  appellants,  Surr,  OribhU,  and 
Co. 

Solicitors  for  the  respondent,  TJlUihome,  Cttrrey, 
and  Yilliert. 


July  11, 12,  U.  and  Aug.  12. 1884 

(Before  Baggallat,  Cotton,  and  Lindlet,  L.JJ.) 

Ex  parte  Habbison  ;  He  Peaks,  (a) 

Banh-uptey — Bent — Di*lre$a — Money  dne  to  gat 
company  for  go* — Bankntptey  Act  1859  (32  ^  33 
Viet.  e.  71),  «.  34. 

A  eorporoHon  which  tufplied  go*,  had  a  poterr 
tinder  their  tpeeial  Act  "  to  recover  from  arty 
person  amy  rent  or  charge  due  to  them  by  him  for 
gas  sitpplied,  by' the  like  means  as  landlords  are 
for  the  time  being  by  law  dUowed  to  recover  rent 
in  arrear." 

Held,  that  after  the  filing  of  a  liquidation  petition 
by  a  customer,  the  emporaiion  teas  entitled,  as 
against  the  trustee  in  the  liquidcUion,  to  levy  a 
distress  in  respect  of  a  sum  due  by  the  debtor  for 
gas  supplied  before  the  fling  of  the  petition. 

Held,  also,  that  by  virtue  of  that  clause  they  were 
entitled  to  the  rights  given  to  landlords  by  sect.  34 
of  the  Bankruptcy  Act  1869,  and  were  not "  other 
persons"  to  tchom  rent  was  due  by  the  debtor, 
within  the  meaning  of  that  section. 

Though  the  charge  for  gas  supplied  has  been  edOed 
"  rent "  in  some  Acts  of  Parliament,  it  is  really 
the  price  of  the  gas  sold,  and  therefore  a  gas 
company  does  not  come  within  the  words  "  other 
persons  to  whom  any  rent  is  due  "  in  sect.  34  of  the 
Bankruptcy  Act  1869,  which  refer  to  a  person  who 
is  in  apositionanalogous  to  that  of  a  landlord,  and 
is  entitled  to  distrain  for  rent  strictly  so  caUed. 

Decision  of  Cave,  J.  affirmed. 

Ex  parte  Hill  (37  L.  T.  Sep.  JV.  S.  46;  6  Ch.  Dir. 
63),  and  Ex  parte  The  Birmingham  and  Stafford- 
shire Gas  Company  (24  L.  T.  Rep.  N.  8.639  s  L. 
Bep.  11  Eq.  615)  commented  on. 

The  Birmingham  and  Staffordshire  Gaa  Lieht 
Company  were  incorporated  by  a  special  Act 
(6  G«o.  4,  c.  Ixxis.)  for  the  purpose  of  supplying  gms 
to  a  larg^  district,  inclnding  the  borongh  of 
Walsall. 

In  1845  the  powers  of  this  company  were 
enlarged  by  the  8  &  9  Yiot.  c.  Levi. 
By  sect.  155  of  that  Act  it  was  provided  that : 
If  aiqr  pMSon  sopplied  bj  the  oampu»  wHli  |aa 
....  aball  negleot  to  pay  any  rent  or  ohuge  dna  to 
tbe  company  for  the  tame,  it  ahall  be  lawful  for  the  oon- 
pany,  or  any  person  aoting  nnder  their  authority,  to  stop 
the  KM  from  entering  the  premisee  (^  moh  penon  by 
oatttng  off  the  serTioe-pipe  to  inoh  premisee,  or  by  moa 
oUier  meeni  aa  the  company  shall  think  fit ;  and  the 
company  may  recover  the  rent  or  charge  dne  from  andi 
peraon,  if  less  then  201.,  together  with  the  expenaae  (if 
any)  that  ihall  have  been  incurred  hi  oattisg  off  ^ 
gaa,  andeoeta  of  reoovering  the  sune,  by  tiie  same  meaim 
aa  landlords  are  by  law  empowered  to  zecoTar  rant  ia 
arrear. 

And  sect.  187  provided  that : 

Where  in  this  Act  any  ram  of  money,  whether  m  the 
nature  of  penalty  oar  otherwise,  is  directed  to  levied  b]> 
the  distreaa,  snch  earn  of  money  shall  be  levied  bi> 
diatresa  and  aale  of  the  goods  and  chattels  of  the  pezaon 
liable  to  pay  the  came. 

By  an  agreement  dated  the  23rd  April  1875, 
so  much  01  the  undertaking  of  the  company  as 
was  within  the  borough  of  Walsall  was  traii8> 
ferred  to  the  corporation.  This  agreement  was 
confirmed  by  sect.  28  of  an  Act  (39  &  40  Yict. 
c.  cxix.)  which  was  passed  in  1876. 

By  sect.  29  it  was  provided  that  on  the  ezectt'- 
tion  of  a  certain  de^  mentioned  in  a  schednle 
to  the  Act,  so  much  of  the  undertaking   and 
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propertj,  rights,  powers,  and  privileges  of  the 
company  aa  should  be  comprised  in  the  deed 
shonld,  by  virtue  of  that  deed  and  the  Act, 
become  and  should  thenceforth  be  transferred  to 
and  vested  in  the  corporation  of  Walsall.  The 
form  of  the  deed  given  in  the  schedule  assigned 
to  the  corporation  so  much  of  the  undertaking  of 
the  company  "as  relates  to  the  supply  of  gas 
within  the  borough  of  Walsall,  with  full 
authority  to  exercise  the  rights,  powers,  and 
privileges  connected  thereirith." 

Sect.  44  provided  : 

The  oorpontion  may,  withoat  prejadioe  to  any  other 
remedy,  reoover  from  any  pereon  any  rent  or  charge  doe 
to  them  by  him  for  g>a  sapplied,  or  on  any  aooonnt 
oonneoted  with  the  snpply  of  gas  to  him,  by  the  like 
means  as  landloida  are  for  the  time  beini;  by  law  allowed 
to  leoover  rent  in  artear ;  but  the  inooming  tenaDtot  any 
premises  shall  not  be  liable  in  respeot  of  any  arrears  A 
any  saoh  rent  or  oharire  aoonied  oefore  theoommenoe- 
ment  of  his  tenancy  omeaa  he  has  agreed  to  be  liable  for 
the  same. 

A  deed  in  the  form  given  in  the  schedule  was 
afterwards  executed. 

On  the  12th  Nov.  1883,  Messrs.  Peake  and  Fisher, 
trading  in  Walsall  as  the  Castle  Iron  Company, 
presented  their  petition  for  liquidation. 

On  the  14th  Nov.  the  corporation  distrained 
for  the  amount  due  to  them  from  Messrs.  Peake 
and  Fisher  for  gas,  together  with  lOs.  M.  cests, 
laaking  together  the  sum  of  122.  9«.  4d. 

On  the  29th  Nov.  resolutions  were  passed  for 
liquidation  by  arrangement,  and  a  trustee  was 
appointed,  and  on  the  3rd  Dec.  those  resolutions 
were  registered. 

The  trustee  paid  out  the  distress,  took  posses- 
sion of  the  works  of  the  debtors,  which  were 
leasehold,  andabo  paid  the  rent  due  at  Christmas. 
He  remained  in  possession  until  the  Sth  Jan. 
1884,  when  he  disclaimed  the  lease  by  leave  ^  the 
court. 

On  the  13th  March  the  County  Court  judge, 
OR  the  application  of  the  trustee,  declared  Uie 
distress  invalid  as  against  him.  The  corporation 
appealed. 

The  appeal  was  heard  on  the  7th  April  1884. 

Window,  Q.C.  and  J?.  V.  Williams  for  the 
appellants. 

A.  T.  Lawrence  for  the  trustee. 

Cavb,  J. — I  am  of  opinion  that  the  decision 
appealed  against  is  wrong.  It  is  to  mind  im- 
«>ssible  to  distinguish  this  case  from  that  of 
Ez  parte  Birmingham  Oa»  Light  Company  (24  L.  T. 
Bep.  N.  8.  639 ;  L.  Sep.  11  Eq.  615),  and  although 
that  case  was  before  the  Court  of  Appeal  in 
Ex  parte  Hill  (37  L.  T.  Rep.  N.  S.  46;  6  Ch.  Div. 
63),  and  was  considered  by  them,  it  was  not  dis- 
approved of.  It  is  true  that  the  Court  of  Appeal 
distinguished  that  case  from  the  case  then  before 
them,  but  that  is  a  very  different  thing  from  over- 
ruling it.  I  think  this  case  turns  on  the  words 
"  other  person  to  whom  rent  is  due  "  in  the  34th 
section  of  the  Bankruptcy  Act  1869.  The  im- 
portant words  in  that  description  are  "other 
person,"  and  they  are  used  in  conjunction  with 
"  landlord  "  which  is  the  preceding  word,  and  the 
disjunctive  "  or"  is  usea.  Therefore  the  other 
person,  although  not  a  landlord,  must  be  a  person 
^usdem  generis.  He  must  be  a  person  who, 
although  not  a  landlord,  ha?  rights  analogous  to 
the  peculiar,  rights  and  remedies  of  a  hmdiord 


which  are  dealt  with  by  the  34th  section.  And  if 
he  is  a  person  who  has  those  rights  and  remedies, 
and  san  by  distress  obtain  payment  of  some  debt 
due  to  him,  he  answers  the  description  of  "  other 
person  to  whom  rent  is  due  "  in  that  section.  If 
that  is  the  true  construction,  the  appellant  corpo* 
ration  exactly  fills  that  position,  because,  although 
they  are  not  landlords,  they  have  under  their 
special  Act  the  same  powers  and  remedies  that  a 
landlord  has  by  law  to  recover  rent  in  arrear.  In 
Ex  parte  HiU  {ubi  sup.)  the  gas  company  had  no 
power  to  levy  a  distress  without  the  inter- 
mediation of  a  justice.  They  had  to  resort  to  a 
legal  process  before  they  oould  distrain.  They 
had  not  in  fact  the  rights  and  remedies  which  a 
landlord  has  by  law  to  recover  his  rent.  Here 
the  appellants'  special  Act  empowers  them  to 
recover  their  eras  rent  "by  the  like  means  as 
landlords  are  by  law  allowed  to  recover  rent  in 
arrear."  That  suflSciently  distinguishes  the  two 
cases.  I  am  of  opinion,  therefore,  that  this 
appeal  must  be  allowed  with  costs. 
From  this  decision  the  trustee  now  appealed, 

A.  T.  Lawrence  and  Tyrrell  Paine  for  the 
trustee,  and  Winslow,  Q.C.  and  B.  Vaughan 
Williams  for  corporation,  referred  to 

Ex  parte  Birmingham  and  Staffordshire  Oat  Light 
Company,  24L.T.  Bep.  N.  S.  689 ;  L.  Bep.  11  Eq. 
615 ; 
Ex  parte  HiU;  B*  BoberU,  37  L.  T.  Bep.  N.  S.  46| 

6  Oh.  Div.  C3 ; 
Comvn's  Digest,  Sth  edit.  toL  vii,  p.  247 ; 
Jaoob'i  Law  Dictionary,  aeot.  84 ; 
Bankniptoy  Act  1869,  is.  12, 13,  and  34 ; 
8  <t  9  Viut.  0.  Izvl.  S8.  155  and  187 ; 
39  &  40  y.ot.  c.  oxiz.  s.  44. 

Baggallat,  L.J.,  after  stating  the  facts,  and 
referring  to  the  provisions  of  the  Acts  of  1845  and 
1876,  continued : — In  my  opinion,  whatever  may 
have  been  the  powers  conferred  upon  the  original 
company  by  the  155th  section  of  their  special  Act 
(limited,  it  may  be,  by  the  187th  section)  those 
powers  have  passed  to  the  Walsall  Corporation ; 
but  they  have  also,  in  addition  to  those  powers, 
the  other  powers  which  are  conferred  upon  them 
by  their  own  special  Act  of  1876.  Therefore,  to 
my  mind,  it  is  immaterial  to  consider  what  right 
they  have  under  the  provisions  of  the  original  Act 
of  1845.  It  appears  to  me  impossible  to  get  over 
the  words  of  sect.  44,  which,  in  my  opinion,  applies 
to  the  present  case.  At  the  time  when  the  liquida- 
tion petition  was  filed  there  was  a  sum  due  from 
Messrs.  Peake  and  Fisher  to  the  corporation  for  gas 
supplied,  and  for  that  amount  a  distress  was  put 
in.  The  corporation  had  by  xect.  44  the  remedy 
which  a  landlord  had  in  recovering  rent  in  arrear. 
The  remedy  which  the  Act  conferred  upon  the 
corporation  was  being  put  in  force,  and  this 
appears  to  me  really  to  be  sufficient  to  dispose  of 
the  case.  But  I  wish  to  say  a  few  words  as  to  the 
authorities  which  have  been  referred  to.  The 
first  case  is  Ex  parte  Birmingham  and  Steward- 
shire  Gas  Light  Company  (24  L.  T.  Bep.  N.  S.  639 ; 
L.  Bep.  11  Eq.  615)  the  circumstances  of  which 
were  similar  to  those  of  the  present  case.  In  that 
case,  directly  after  a  petition  for  liquidation  had 
been  presented,  an  interim  injunction  was  granted 
by  a  County  Court,  professedly  uuder  the  13th 
section  of  the  Bankruptcy  Act  1869,  restraining 
the  company  from  further  proceeding  with  a 
distress  which  they  levied  on  the  property  of  the 
liquidating  debtors,  which  was  taken  to  be  a 
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legal  proceeding  on  behalf  of  the  company.  After- 
wards, the  creditors  having  resolved  upon  a  liqui- 
dation by  arrangement,  and  appointed  a  trustee, 
the  injunction  was  made  perpetual.  From  that 
injunction  an  appeal  was  presented  to  Bacon, 
V.O.  The  substantial  question  for  him  to  con- 
sider was  whether  the  distress  was  "  an  execution 
or  legal  process  "  within  the  meaning  of  the  13th 
section — whether  there  had  been  "  proceedings  in 
any  action,  suit,  execution,  or  other  legal  process, 
against  the  debtor  in  respect  of  any  debt 
provable  in  bankruptcy."  Having  regard  to 
the  terms  of  the  155ta  section  of  the  special 
Act  of  1845,  the  Vice-Chancellor  was  of 
opinion  that  the  power  of  distress  which  was 
thereby  conferred  on  the  company — a  power  to 
levy  a  distress  of  the  game  nature  and  of  the  same 
kind  which  a  landlord  was  entitled  to  put  in  for 
arrears  of  rent — ^was  not  a  legal  proceeding 
within  the  meaning  of  the  13th  section  of  the 
Bankruptcy  Act.  No  doubt  he  had  regard  to  the 
terms  of  the  155th  section,  because,  without  that 
section,  there  would  have  been  no  right  on  the 
part  of  the  gas  company  to  recover  the  amount 
due  to  them  for  gas  oy  distress.  The  Vice-Chan- 
cellor's attention  does  not  seem  to  have  been 
directed  very  prominently  to  the  187th  section  of 
the  special  Act,  which  limited  the  right  of  distress 
to  the  goods  of  the  person  liable  to  pay  the  debt, 
for  I  do  not  find  that  it  is  adverted  to  in  his 
judgment,  though  it  was  referred  to  in  the  course 
of  the  argument.  The  other  case  is  Ex  parte  Hill 
(37  L.  T.  Rep.  N.  S.  46;  6  Ch.  Div.  63).  That 
was  a  very  different  case.  There  the  special  Act  did 
not  give  the  company  the  same  power  to  recover 
money  for  gas  as  a  landlord  has  to  recover  rent  in 
arrear ;  but,  as  the  head-note  states,  "  The  special 
Act  of  a  gas  company  empowered  them  to  levy 
by  distress  all  sums  of  money  due  to  them  for  the 
supply  of  gas.  the  amount  of  which  should  not  be 
disputed,  and  provided  that  any  justice  on  appli- 
cation might  inquire  into  and  ascertain  the  amount 
due,  and  issue  his  warrant  accordingly  for  levying 
the  same."  That  is  not  the  simple  form  of 
distress  of  which  a  landlord  could  take  advan- 
tage ;  it  is  a  special  form  of  distress,  and  the 
court  held  that  "  the  company  did  not  come  within 
the  words  '  landlord  or  other  person  to  whom  any 
rent  is  due  from  the  bankrupt '  in  sect.  34  of  the 
Bankruptcy  Act  1869 ;  but  that  the  distress  was 
a  legal  process  against  the  estate  of  the  debtor  in 
respect  of  a  provable  debt  which  the  court  had, 
under  sect.  13  of  the  Act,  or  under  r.  260  of  the 
Bankruptcy  Bules  1870,  power  to  restrain."  The 
distress  was  clearly  a  legal  process  against  the 
estate  of  the  debtor,  and  upon  that  ground  it 
appears  to  me  that  the  decision  in  Ex  parte  Hill 
is  to  be  supported.  I  was  a  party  to  the  judg- 
ment, and  it  does  not  appear  to  me  in  any  way  to 
conflictwith  the  judgment  of  Bacon,  V.C.  in  the 
case  of  Ex  parte  Birmingham  and  Staffordshire 
Oaa  Light  Company  (24  L.  T.  Rep.  N.  S.  639; 
L.  Rep.  11  Eq.  615).  The  distress,  as  it  appears 
to  me,  was  in  the  nature  of'  a  legal  process 
for  enforcing  the  payment  of  a  debt  due,  and 
it  came  within  the  13th  section  of  the  Bank- 
ruptcy Act  1869,  and  not  within  the  34th.  The 
present  case  does  not,  as  it  appears  to  me,  depend 
on  either  of  those  cases.  The  circumstances  are 
different.  The  44th  section  of  the  special  Act 
gives  the  corporation  a  very  wide  power,  and 
authorises  them  to  do  that  which  they  have  done. 


Under  the  circumstances,  I  think  the  view  whicb 
Cave,  J.  has  taken  is  the  true  one. 

Cotton,  L.J. — This  is  an  important  case,  both 
to  g<M  producers  and  to  gas -consumers.  In  the 
court  below  it  appears  to  have  been  decided  on 
the  ground  that  the  corporation  had  a  right  to 
distrain  under  the  34th  section  of  the  Bankruptcy 
Act  1869,  as  being  other  persons  to  whom  rent 
was  due  from  the  debtors.  It  is  said  that  in 
various  Acts  of  Parliament  the  charge  payable 
for  gas  is  called  "rent,"  and  that  therefore, 
although  the  corporation  are  certainly  not  land- 
lords, they  are  persons  other  than  a  landlord  to 
whom  viaX  an  Act  of  Parliament  has  declared 
to  be  "rent"  was  due,  and  that  they  had  the 
right  of  a  landlord  to  distrain  for  it.  Now,  if 
there  was  nothing  more  in  the  case,  I  should  be 
of  opinion  that  the  decision  appealed  from  was 
wrong,  because  I  still  adhere  to  tne  opinion  which 
I  expressed  in  Ex  parte  Hill  (ubi  sup.),  that  the 
words  "  other  person  to  whom  any  rent  is  due," 
in  sect.  34,  must  mean  a  person  to  whom  "  rent," 
properly  so  called,  with  the  legal  incidents  of 
rent,  is  due — a  person  who  stands  not  exactly  in 
the  position  of  a  landlord,  but  in  a  somewhat 
analogous  position.  But  that  is  not  all  in  the 
present  case ;  it  really  turns  on  the  provisions  of 
sect.  44  of  the  Act  of  1876.  I  will  deal  first  with 
the  objection  that  the  trustee  must  be  considered 
as  kn  "  incoming  tenant,"  and  that  the  goods 
being  his  by  virtue  of  the  relation  back  of  his 
title,  it  would  not  be  right  to  give  effect  (o  the 
distress  which  was  levied  after  the  presentation 
of  the  liquidation  petition,  though  before  the 
appointment  of  the  trustee.  In  my  opinion, 
the  trustee  cannot  be  considered  as  an  "in- 
coming tenant. "  He  was  not  the  tenant  at 
all  till  a  period  far  remote ;  he  was  not  in 
fact  tenant  at  the  time  when  the  distress 
was  levied,  and  he  cannot,  in  my  opinion,  be 
considered,  within  the  t&ir  meaning  of  sect.  44^ 
"  the  incoming  tenant,"  on  whose  goods  no 
distress  could  be  levied  in  respect  of  the  rent 
or  charge  due  to  the  corporation  for  gas  suppled 
by  them  before  ho  became  tenant.  It  comes, 
therefore,  to  this,  that  the  corporation  are,  under 
sect.  44,  entitled  to  recover  the  sum  due  to  them  for 
gas  supplied  "  by  the  like  means  as  landlords  are 
for  the  time  being  by  lawaUowed  to  recover  rent  in 
arrear."  There  was  power  very  like  this  given 
by  sect.  155  of  the  previous  Act  of  1845,  but  there 
was,  as  it  appears  to  me,  a  restriction  npon  it 
by  sect.  187,  that  it  should  only  be  exercised  as 
against  the  goods  of  the  person  from  whom  the 
rent  was  due.  But,  whatever  may  be  the  effeot 
of  sect.  187  on  the  power  given  by  sect.  155,  in 
the  present  case  the  corporation  are  relying,  not 
solely  on  the  powers  of  that  Act,  but  upon  the 
new  power  given  by  sect.  44  of  the  Act  of  1876, 
whicn  is  without  any  restricticm  except  that 
whicb  I  have  already  dealt  with,  tlwt  "the 
incoming  tenant "  is  not  to  be  liable — that  is.  to 
have  his  goods  taken — in  respect  of  a  charge 
accrued  before  the  commencment  of  his  tenancy. 
It  is  on  this  power,  and  on  this  alone,  without 
reference  to  the  restriction  imposed  by  sect.  187  of 
the  earlier  Act,  that  in  my  opinion,  we  must  take 
our  stand;  and  then  we  nave  this,  that  the 
corporation  may  inforce  payment  of  the  charge 
"  by  the  like  means  as  landlords  are  for  the  time 
being  by  law  allowed  to  recover  rent  in  arrear." 
It   is    said  that  that    was  n^^reht^meant   to 
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point  ont_  the  process  by  which  they  may  enforce 
their  claim  and  not  to  give  them  any  pre- 
ferential right.  But  if  the  process  when  put  in 
force  does  of  itself  give  a  pr^erence,  it  follows,  in 
my  opinion,  that  the-  corporation  may  obtain  the 
same  resnlt  and  the  same  benefit  by  putting  it  in 
force  as  landlords  are  by  law  allowed  to  obtain 
by  it.  Then  we  come  to  sect.  34  of  the  Bank- 
ruptcy Act  1869,  the  effect  of  which  is  to  give 
landlords,  with  certain  restrictions,  certain  rights 
in  case  of  the  bankruptcy-of  their  tenants.  Here 
the  corporation  may  enforce  payment  by  those 
means  which  are  allowed  to  landlords  for  the 
recovery  of  rent  in  arrear,  and,  in  my  opinion,  so 
far  as  sect.  34  gives  any  power  to  landlords,  so 
far  as  it  frees  them  from  any  difficulty  which  they 
would  otherwise  have  had  in  recovering  their  rent, 
and  so  far  also  as  it  imposes  restrictions  on  them 
in  enforcing  their  remedy  by  distress,  both  the 
benefits  given  and  the  restrictions  imposed  by 
sect.  34  apply  to  the  corporation  by  virtue  of 
sect.  44  of  their  Act  of  1876.  We  need  not 
refer  to  the  words  in  sect.  34,  "  other  persons  to 
whom  rent  is  due."  Sect.  44  is  a  statutory  decla- 
vstion  that  the  corporation,  for  the  purpose  of 
recovering  any  sum  due  to  them  for  gas  supplied, 
are  to  have  the  same  remedies  as  landlords  have 
for  recovering  rent  in  arrear.  Strike  out  from 
the  34th  section  everything  except  that  which 
relates  to  landlords,  and  it  comes  to  this,  that  the 
power  is  given  to  this  corporation  of  recovering 
the  gas  charges  bv  distress  or  by  any  other 
remedy  which  a  landlord  has  for  recovering  rent 
in  arrear.  In  my  opinion,  therefore,  by  virtue  of 
sect.  44  of  this  particular  Act,  the  corporation  had 
a  right  to  enforce  the  gas  charge  in  question  by 
the  distress  which  was.  put  in. 

LiNDiXT,  L.J. — I  am  of  the  same  (pinion.  This 
IB  not  the  first  time  that  the  court  has  found  a 
difficulty  in  construing  two  Acts  of  Parliament— 
a  special  Act  and  a  general  Act — which  have  to 
be  read  together.  It  is  true  that  owing  to  circum- 
stances wMch  I  am  not  able  to  explain,  the  charge 
for  gas  supplied,  which  is  neither  more  nor  less 
than  the  price  of  goods  sold  and  delivered,  has 
come  to  M  called  a  "  gas  rent,"  and  it  is  so  called 
in  the  Gas  Clauses  Act  1847  as  well  as  in  the  Gas 
Clauses  Act  1871.  But,  notwithstanding  that,  it 
is  not  right  to  say  that  gas  rent  is  "rent "  within 
the  meaning  of  sect.  34  of  the  Bankruptcy  Aot 
1869,  or  any  other  Act,  unless  there  is  something 
else  to  show  that  such  a  charge  is  to  be  considered 
as  "  rent."  I  will  say  nothing  about  the  true  con- 
struction of  sects.  155  and  187  of  the  8  &  9  Vict. 
c.  IxvL  I  do  not  think  it  necessary  to  consider 
the  operation  of  those  sections.  It  would,  in  my 
opinion,  require  a  good  deal  of  consideration 
before  one  could  safely  say  whether  sect.  155  was 
qualified  by  sect.  187,  which  is  very  special  in  its 
langoa^.  But  the  corporation  have  the  power 
which  IS  given  to  them  by  sect.  44  of  their  Act  of 
1876.  [ffis  Lordship  read  the  section.]  Now,  the 
gas  consumef  is  the  person  from  whom  the  rent 
or  charge  is  to  be  recovered  "  by  the  like  means 
as  landlords  are  for  the  time  being  by  law  allowed 
to  recover  rent  in  arrear,"  and  the  question  is  by 
what  means  landlords  are  allowed  to  recover  rent 
in  arrear.  Then  we  go  to  sect.  84  of  the  Bank- 
rnptcy  Aot  of  1869,  and  the  question  arises,  why 
shonld  not  this  corporation  be  entitled  to  distrain 
titer  the  bankruptcy  by  virtue  of  these  two  sec- 
tions P   I  cannot  see  any  reason  at  all  why  they 


shonld  not.  It  seems  to  me  that  this  case  is 
exactly  within  the  34th  section,  and  that  we  cannot 
escape  from  that  construction.  I  do  not  think 
that  the  corporation  is  in  the  position  of  any 
"  other  person  to  whom  any  rent  is  due  "  within 
the  true  meaning  of  sect.  34.  The  language  of 
that  secliion  is  a  httle  confused,  but  I  take  it  "  the 
landlord "  means  the  immediate  landlord  of  the 
bankrupt,  and  the  words  "  the  landlord  or  other 
person  include  any  person  who  is  in  the  same 
position  as  a  landlord  and  entitled  to  distrain  for 
rent  properly  so  called.  For  instance,  it  often 
happens  that  there  are  two  or  three  landlords 
entitled  to  two  or  three  ground  rents  one  after 
the  other,  and  they  can  all  distrain.  The  words 
would  include  also  a  mortgagee  to  whom  the 
mortgagor  has  attorned  as  tenant.  The  words 
mean  that  a  landlord,  or  any  person  in  an 
amdagoua  position,  may  distrain  for  rent.  -  They 
do  not  include  a  gas  company,  although  the  charge 
far  gas  is  sometimes  callcKl  a  "  rent."  I  cannot  come 
to  the  conclusion  that  the  Walsall  Corporation,  or 
any  gas  company,  is  a  "  person  to  whom  any  rent 
is  due  "  withm  the  true  meaning  of  sect.  34  of  the 
Bankruptcy  Act ;  but  I  cannot  escape  from  the 
conclusion  that  this  corporation  is,  under  sect.  44 
of  its  special  Act,  entitled  to  the  ordinary  reme- 
dies  allowed  to  landlords  for  recovering  rent  in 
arrear. 

Appeal  ditmU^ed  with  costs. 

Aug.  12. — A.  T.  Latorenee,  for  the  trustee,  asked 
leave  to  appeal  to  the  House  of  Lords. 

The  CovBT  (Baggallay,  Cotton,  and  Lindley, 
L.JJ.)  refused  the  application. 

Solicitors  for  the  trustee,  Duignan,  Smilet,  and 
Co.,  for  Duignan,  Letoit,  and  EUiotl,  Walsall. 

Solicitors  for  the  corporation,  Sharps,  Parkers, 
and  Co.,  for  Wilkinson,  QiUeapie,  and  Wilhinson, 
Walsall. 


Monday,  Aug.  4, 1884. 

(Before  Baosallat,  Cotton,  and  Lindust,  L.JJ.) 

E»  parte  Edwakds;  Be  Chafkav.  (a) 

Bankrvptcu — Pending  petition — Becewpt  of  money 
from  debtor  by  petitioning  creditors  solicitor— 
B^payment  to  trustee. 

While  the  hearing  of  a  bankruptcy  petition  was 
pending,  the  solicitor  of  tlie  petitioning  creditor, 
as  his  agent  and  with  notice  cf  me  act  <& 
bankruptcy  on  which  the  petition  was  fotmded, 
reeeieeafrom  the  debtor  various  sums  as  considera- 
tion for  several  adjournments  of  the  hearing  of 
the  petition.  He  paid  over  or  aeeouwted  for  these 
sums  to  his  cUent.  An  o^udieaHon  having 
afterwards  been  made  on  the  petituyn  : 

Held,  that  the  title  of  the  tnutee  relating  bade  to 
the  act  of  bankruptcy,  of  which  the  solteiior  had 
notice,  he  must  repay  the  moriey  to  the  trustee, 
and  was  not  discharged  by  the  payment  to  his 
ovm  principal. 

This  was  an  appeal  from  a  decision  of  Mr.  Begis- 
trar  Murray. 

On  the  20th  Feb.  1883  John  Storey  presented  a 
bankruptcy  petition  against  James  Chapman, 
founded  on  the  failure  of  Chapman  to  comply 
with  a  debtor's  summons  which  Storey  had  served 
on  him  for  4922.    Mr.  Thomas  Edwards  acted  as 

(a)  Bapoitod  b;  W.  0.  Biss,  Esq.,  B*rri8terHit-LsT. . 
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solicitor  for  Storey  with  reference  both  to  the 
sammons  and  the  petition. 

The  petition  was  to  have  been  heard  on  the  5th 
Uarch,  when,  by  consent,  the  hearing  was 
adjourned  to  the  10th  April,  Chapman  paying 
lOuI.  as  a  consideration  for  the  postponement, 
which  snm  was  paid  to  Edwards  on  behalf  of 
Storey.  The  petition  was  afterwards  adjourned 
on  three  occasions,  Chapman  paying  each  time 
respectively  1302.,  502.,  and  252.,  which  sums  were 
also  received  by  Edwards  on  behalf  of  Storey. 

Ultimately  on  the  24th  Oct.  the  petition  was 
heard,  and  Chapman  was  adjudicated  a  bankrupt.- 
Edwards  afterwards  rendered  an  account  to 
Storejr  from  Jan.  1883  to  the  3rd  Aug.,  in  which 
he  criedited  him  with  3052.,  the  amount  of  the 
four  sums  received  by  him  from  Chapman,  and 
debited  him  with  1502.  paid  to  him  on  the  30th 
April,  and  also  with  several  items  for  costs,  the 
account  showing  a  balance  due  from  Storey  of 
1901. 

The  trustee  in  the  bankruptcy  applied  to  the 
court  for  an  order  that  Edwards  should  pay  the 
3052.  to  him,  on  the  ground  that  he  had  received 
it  with  notice  of  the  act  of  bankruptcy. 

The  Begistrar  made  the  order,  and  Edwards 
appedied. 

A.  a'Beeket  Terrell  and  WycUt  HaH  for  the 
appellant — Under  the  circumstances  Edwards  is 
not  liable  to  pay  the  3052.  to  the  trustee,  though 
Storey  may  be.  He  was  the  authorised  agent  of 
Storey  to  receive  the  money  on  his  behalf,  and 
was  bound  to  hand  it  over  to  his  prinApal.  In 
law  the  money  came  to  the  hsjids  of  Storey,  the 

Principal,  not  to  the  hands  of  Edwards,  the  agent. 
^  'here  is  no  stigg^stion  of  any  fraud  or  other 
improper  conduct,  and  Edwards,  the  agent,  is 
protected  by  the  authority  of  Storey,  the  princi- 
pal: 

Cranch  v.  Whitt,  1  Bing.  N.  0.  414 ; 

PeriMM  T.  Bmith,  1  Wil.  328 ; 

Attomai-QtntraX  v.  Earl  of  ChatWrfiM,  18  Beav. 

596; 
MaiB  V.  PeaT$m,  10  L.  T.  Bep.  N.  S.  328 ;  28  Beav. 

196; 
Banut  V.  Addi^,  80  L.  T.  Bep.  K.  S.  4;  L.  Bep.  9 
Ch.App.244. 

The  trustee's  application  is  in  the  nature  of  an 
action  for  money  had  and  received  to  his  use.  In 
bankruptcy,  until  the  adjudication  and  appoint- 
ment of  trustee,  the  bankrupt  is  the  true  owner 
of  his  property,  and  until  the  trustee  demanded 
the  money  the  agent  was  bound  to  hand  the 
money  to  his  principal.  Storev  could  have  dis- 
missed this  petition,  and  no  other  creditor  could 
have  availed  himself  of  the  particular  act  of 
bankruptcy :  (Bankruptcy  Act  1869,  sect.  6,  sub- 
sect.  6.)  [LiNDLET,  L.J.  referred  to  Sha/rland  v. 
MUdon,  5  Hare,  469.]  In  that  case  the  agent  of 
the  executrix  de  son  tort  was  held  liable  to  be  sued 
for  the  moneys  belonging  to  the  testator's  estate 
which  he  had  received  and  handed  over  to  his 
principal,  because  she  had  no  title  at  all.  In  Stead 
V.  Thornton  (3  B.  &  Ad.  367),  the  principal  had 
become  lunatic  before  the  money  had  been 
received  by  the  agent,  and  the  agency  was  there- 
fore revoked.  In  Ex  parte  Jay  (29  L.  T.  Hep. 
N.  S.  854;  L.  Rep.  9  Ch.  App.  133),  a  receiver 
had  been  appointed.  Ex  parte  Hankin  (32  L.  T. 
Bep.  N.  8.  316;  h.  Rep.  10  Ch.  App.  267) 
does  not  apply,  and  Vernon  v.  Hankey  (-2  T.  R.  113) 
and  HolliHs  v.  Fooler  (33  L.  T.  Rop.  X.  S.  73  • 


L.  Rep.  7  E.  <&  L  757)  are  distinguishable.  The 
case  of  Ex  parte  Helder  (49  L.  T.Sep.  N.  S.  612 ; 
24  Ch.  Div.  339)  was  relied  on,  but  there  the 
question  was  whether  the  act  of  bankruptcy  was 
complete  when  the  agent  handed  over  the  money, 
and  it  was  held  it  was  not.    They  also  referred  to 

Cole*  V.  Wright,  4  Taant.  198 ; 

rilM  V.  Hoekin,  7  B.  &  C.  101 ; 

Sttphen*  V.  Badeoek,  8  B.  A  Ad.  354. 

WituHow,  Q.C.  and  Sidney  Wool/,  for  the 
trustee,  were  not  called  on. 

Baggallat,  L.J. — It  appears  to  me  that,  as  soon 
as  the  facts  and  tha  relative  positions  of  the 
parties  are  clearly  appreciated,  the  propriety  of 
the  registrar's  oraer  is  manifest.  A  number  of 
cases  have  been  cited  to  us.  Many  of  them  have 
no  relation  to  the  law  of  banu^ptry,  though 
some  have.  But  this  observation  must  be  made, 
that  in  none  of  them  was  the  relative  position  of 
the  parties  the  same  as  in  the  present  case.  To 
my  mind  we  derive  no  assistance  from  any  of  the 
cases,  especially  so  far  as  they  illustrate  general 
principles.  [His  Lordship  stated  the  facts  and 
continued :]  The  question  is,  whether  the  several 
payments  that  were  made  by  Edwards  to  Storey 
out  of  the  moneys  which  had  been  handed  to  him 
by  Chapman  were  properly  made  as  against  the 
trustee  in  the  banlmiptcy.  It  is  said  that  they 
were,  because  Edwards,  in  receiving  the  monev, 
was  acting  simply  as  agent  for  Storey.  Edwaros 
was  employed  by  Storey  as  his  solicitor,  and  it  is 
said  that  he  was  bound  to  hand  over  the  money 
which  he  had  received  to  Storey.  I  cannot  accecfe 
to  this  view.  Before  any  of  the  payments  were 
made  by  Chapman  to  Edwards  an  act  of  bank- 
ruptcy had  been  committed  by  Chapman,  and 
this  was  well  known  to  Edwards,  who  was  acting 
as  solicitor  to  Storey  in  the  matter  of  the  peti- 
tion. He  had  full  notice  of  the  act  of  bank- 
ruptcy. He  knew  perfectly  well  that,  if  an 
adjudication  of  bankruptcy  was  made  on  the  peti- 
tion, the  title  of  the  trustee  in  the  bankruptcy 
would  relate  back  to  the  act  of  bankruptcy,  and  that 
all  the  property,  which  would  otherwise  have  be- 
longed to  the  bankrupt,  would  be  the  property  of  the 
trustee  as  from  the  date  of  the  act  of  banlmiptcy. 
Knowing  this,  Edwards  handed  over  the  money  to 
Storey.  It  is  sufBcient  to  state  the  facts  in  oraer 
to  show  that,  having  regard  to  the  relatioa 
between  the  parties,  the  payments  made  by- 
Edwards  to  Storey  cannot  possibly  stand  as 
against  the  trustee.  It  would  have  been  a  very 
different  thing  if  an  action  had  been  brought  to 
recover  Storey's  debt.  The  case  of  Shariand  v. 
MUdon  (5  Hare,  469)  shows  clearly  that,  if  a  persca 
is  employed  as  an  agent  to  do  a  particular  thing 
and  receives  money  for  his  principal  in  the  course 
of  his  agency,  still,  if  the  person  who  employs 
him  has  no  right  to  the  money,  the  agent  is  not 
entitled  to  hand  it  over  to  him,  and  is  liable  for  it 
to  the  true  owner  if  he  does  so  hand  it  over.  In 
my  opinion  the  principle  of  that  caie  applies  to 
the  present. 

Cotton,  L.  J. — I  am  of  the  same  opinion.  I  will 
assume  that  the  whole  of  the  mcney  has  been  p»id 
over  by  Edwards  to  Storey.  But,  notwithstwid- 
ing  this  payment,  is  he  not  liable  for  it  to  the 
trustee  ?  In  my  opinion  he  is.  A  nomber  of 
cases  have  been  cited  to  show  that,  in  the  abeence 
of  fraud  or  some  other  wrongful  act  of  an  agent 
who  has  accounted  to  bis  priacipftl  cannot  be 
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made  liable  to  the  tme  owner  of  the  money  for 
which  he  has  bo  acconnted  ;  but  very  little 
argument  has  been  addressed  to  the  question 
whether  the  payment  by  the  agent  in  the  present 
case  was  not  a  wrongful  act.  In  my  opmion  it 
was.  An  act  of  bankruptcy  had  been  committed 
1^  Chapman,  and  upon  that  act  a  bankruptcy 
petition  had  been  presented  by  Storey.  Upon  a 
payment  being  made  to  him  by  Chapman,  Storey 
might  no  doubt  have  dismissed  his  petition. 
The  petition,  however,  was  not  dismissed.  On 
the  contrary,  the  petition  beine  pending,  the 
payments  in  question  were  made  oy  Chapman  to 
Bdwards,  and,  while  Storey  was  still  seeking  to 
have  an  adjudication  made  against  Chapman, 
Edwards  handed  over  the  money  that  he  had 
thus  received  to  Chapman.  In  my  opinion  that 
was  wrong.  _  So  long  as  Storey  was  seeking  to 
have  an  adjudication  made  on  his  petition,  he 
bad  no  right  to  retain  that  money  which,  if  he- 
succeeded  upon  his  petition,  would  have  been 
applicable  to  the  payment  of  all  Chapman's 
creditors  rateably.  In  my  opinion,  therefore, 
the  payment  by  Kdwards  to  Storey  was  a 
wrongful  act,  and  we  need  not  deal  with  the 
other  points  which  have  been  argued.  It  is  said 
that  Bdwards  could  not  have  successfully  resisted 
an  action  by  Storey  for  the  money.  In  my 
opinion  he  could,  and  nothing  would  have  com- 
pelled him  to  pay  it  over.  It  may  be  (though  I 
give  no  decided  opinion)  that,  if  the  petition  nad 
been  dismissed,  Eawards  could  safely  have  handed 
over  the  money  to  Storey,  if  he  had  had  no  notice 
ol  any  other  act  of  bankruptcy.  Of  course,  if  he 
had  had  notice  of  another  act  of  bankruptcy,  he 
ironld  have  stood  in  the  same  position  as  that  in 
which  he  now  stands.  In  my  opinion  the  r^is- 
trar's  order  is  quite  right. 

^  LumiZT,  li.  J. — I  also  think  that  the  order  is 
right.  Edwards  was  acting  as  solicitor  for  the 
petitioning  creditor,  and  he  knew  of  the  act  of 
oankruptcy,  and  he  knew  that  in  a  certain  event 
(which  has  since  happened)  the  person  who 
paid  the  money  to  him  would  have  no  right  to 
pay  it,  and  that  the  person  for  whom  he  received 
It  would  have  no  right  to  retain  it.  I  am  of 
opinion  that,  under  these  circumstances,  Edwards 
was  not  justified  in  paying  over  the  money.  I 
think  that  in  principle  SharUind  v.  MUdon  (5  Hare, 
469)  is  very  hke  the  present  case.  I  think  that 
the  appeal  must  be  dismissed  with  costs. 

Ava.  11. — A.  a'Beekett  Terrell,  for  the  appellant, 
asked  for  leave  to  appeal  to  the  House  oi  Lords. 
He  referred  to  Ex  parte  BaUman  (5  De  Or.  M.  &  G. 
358),  and  urged  that  the  same  question  might 
have  arisen,  not  in  a  bankruritcy,  but  in  an  action, 
when  an  appeal  to  the  House  of  Lords  would  have 
been  of  right. 

The  CouKT  refused  the  application,  saying  that 
the  case  was  not  one  of  any  oifBculty. 

Solicitor  for  the  appellant,  Thomai  Edwarit. 

'Solicitors  for  the  trustee,  Ifunn*  and  Longdtn. 


Monday,  Jan,  12. 

(Before  Bkitt,  M.E.,  Oottoit  and  Linslet,  L.JJ.) 

Thz  Bx£swnra.  (a) 

CM  iPFEAL  FEOH  THE  PBOBATB,  SIVOBCE,  AXO 
AmUBAJiTX   DIVISION. 

PracUce'-Appeal—Gross-appeal^-R.  8,  C,  Order 
LVUL,r.Q. 

Where  an  appellant  withdraw  his  appeal  afteif  the 
retpondent  hat  given  notice  ef  mtAwn,  by  way  of 
erote-appeal  undw  Order  LVIIL,  r.  6,  ahovld  the 
respondent  determine  to  continue  with  his  cross- 
appeal,  hit  cross-notice  wiU  he  treated  as  a  «*J- 
stantive  notice  of  appeal,  in  which  case  the  original 
appellant  may  give  a  eross-notice  of  appeal  that 
lie  intends  to  hring  forward  tlie  subject-matter  of 
his  original  appeal. 

This  was  an  application  to  the  Court  of  Appeal 
by  the  defendants  in  an  action  to  recover  master's 
wages  and  disbursements. 

"nie  action  was  heard  by  Butt,  J.,  who,  on  Aug. 
12, 1884,  gave  judgment  in  favour  of  the  plaintiff, 
but  not  for  the  faU  amount  of  his  claim. 

The  plaintiff,  being  dissatisfied  with  part  of 
the  judgment,  gave  notice  of  appeal  on  Aug.  30 
that  the  judgment  of  Butt,  J.  might  be  varied. 

On  Nov.  18  the  defendants  served  a  notice  by 
way  of  cross-appeal  under  Order  LVIII.,  r.  6. 

Shortly  afterwards  the  plaintiff  determined  to 
withdraw  his  appeal,  and  on  Nov.  27  notice  was 
given  to  the  defendants'  solicitors  that  the  plaintiff 
abandoned  and  withdrew  his  appeal. 

Under  these  circumstances  the  defendants  (the 
respondents)  served  the  plaintiff  with  the  follow- 
ing notice  of  motion : 

Take  notioe  that  the  Court  of  Appeal,  littiBg  at  the 
Boral  Conrts  of  Jnstioo,  will  be  moved  on  Mtadsy  the 
12tti  day  of  JanTunr  1885,  at  10.90  a.m.,  hj  counsel,  on 
behalf  m  the  defendants,  that  the  notiee  <x  oontentioB 
given  by  the  defendants  pnzenaDt  to  role  6  of  Utder  LVin. 
of  the  Boles  of  tiie  Snprwne  Conrt  1888,  on  the  18th  day 
of  Kovembar  1884,  may  take  the  place  in  the  list  of 
appeals  of  the  appeal  of  tiie  plaintifl,  notioe  of  which 
was  pven  on  the  90th  day  <»  Augiist  1884,  and  which 
stood  No.  97  in  the  printed  list  of  appeals  for  the  last 
Mi«h«alm««  sittings,  snch  last-mentioned  appeal  having 
been  abandoned  by  the  plaintiff ;  and  that  toe  ooste  of 
and  oooasioned  by  this  application  may  be  coats  in  the 
said  appeal. 

/.  Q.  Alexander,  for  the  defendants,  in  support 
of  the  motion,  stated  that  the  question  was 
whether  the  defendants'  cross-notice  of  appeal 
was  to  fall  on  the  plaintiff's  appeal  being  with- 
drawn, or  whether  it  was  to  stand  as  a  substantive 
appeal. 

W.  B.  Kennedy,  for  the  plaintiff,  contra. 

Cnr.  adv.  vuU. 

Bbeit,  M.B. — I  have  consulted  with  the  other 
members  of  the  Court  of  Appeal  in  regard  to  the 
question  raised  in  this  case,  in  order  that  the 
practice  may  be  settled.  We  are  of  opinion  that 
m  this  and  simUar  cases  the  cross-notice,  which 
the  respondent  gave  under  Order  LVIIL,  r.  6, 
should  DC  treated  as  a  cross-appeal,  but  that,  in 
the  event  of  the  original  notioe  of  appeal  by  the 
appellants  being  withdrawn,  the  respondents 
should  have  the  right  to  elect  whether  they  should 
continue  or  with£«w  their  cross-appeal.  If  the 
respondents  determine  to  continue  with  their 
cross-appeal,  then  the  original  appellant  should 

(a)  Bep9rted  by  J.  P.  Aspisxll  uid  Butlib  AspntALL,  Esqn., 
Bariit«n-«t-Law. 


884-VoL  LI.,  N.  8.] 


THE  LAW  TIMES. 


[Feb.  28,- 1885. 


Chan.  Div.] 


Be  Vakdos's  Teusts. 


[Chav.  Dit. 


have  the  right  of  giving  a  cross-notice  to  the 
effect  that  he  intends  to  bring  forward  the  subject- 
matter  of  the  first  appeal.  The  order  is,  that  the 
respondents  are  to  treat  their  notice  as  an  appeal, 
and  they  are  to  become  the  appellants.  In  the 
present  case  the  respondents  may  have  three  days 
to  determine  Trhethor  nnder  the  circumstances 
they  will  adhere  to  their  application,  and  if  so  the 
costs  in  this  motion  shall  be  costs  in  the  appeal. 

GoROK  and  Lihdlby,  L. JJ.  concnrred. 

Solicitors  for  the  appellant,  F.  Venn  and  Co. 

Solicitors  for  the  respondent.  Harper  and 
Bateock. 
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(Before  Kai,  J.) 
Be  Vabbon's  Tk08T8.  (o) 

iSarnage  tMtmeni—Wife  an  infant — Life  interest 
in  property  vnthovi  power  of  anticipation — Afier- 
amuired  property — Covenant  to  settle — Bequest — 
Euetion — Seque«tration. 

By  a  marriage  tetdement,  dated  in  1860,  after 
reciting  that  U  had  been  agreed  that  the  wife 
(then  an  truant)  and  the  husband  should  enter 
vfUo  the  covenant  thereinafter  contained  for  the 
setUement  of  her  future  estate  and  effects,  the 
husband  settled  certain  property  upon  trust  for 
himself  for  life,  then  for  tlis  wtfe  for  life,  and  then 
for  the  children  of  tlie  marriage ;  and  the  father 
cf  the  wife  settled  certain  properly  in  which  he 
gave  her  the  first  life  interest  for  fcer  separate  use 
without  power  of  avtidpaiion ;  and  the  deed 
contained  a  covenant  by  the  husband  and  wife  to 
settle  any  after-acquired  property  of  the  wife  upon 
the  trusts  therein  mentioned. 

In  1883,  and  during  the  coverture,  the  wife  became 
entitled  for  her  separate  use  to  certain  property 
which  was  bequeathed  to  her.  This  too*  hotmd 
by  tlie  covenant  of  the  wife,  but  as  slie  was  an 
infant  at  the  time  of  the  marriage  tjis  covenant 
was  voidable.  She  elected  to  avoid  her  covenant 
cu  to  the  property,  and  to  take  it  for  her  separate 
use,  not  under  but  against  the  settlement. 

Beld,  thai  the  restraint  upon  anticipation  did  not 
prevent  the  court  from  giving  compensation  out  of 
such  life  interest;  that  the  income  which  wouM 
have  been  payable  to  tlie  wife  \f  she  had  not  so 
elected,  and  all  tlie  other  interest  to  which  she 
toould  have  been  entitled  under  the  settlement, 
ought  to  be  applied  iti  making  compensation  to 
the  persons  disappoiTUed  by  her  election  ;  and  that 
the  trustees  of  the  settlanent  must  retain  arul 
apply  the  same  accordingly. 

Smith  V.  Luc«s  (46  L.  T.  Bep.  JV.  S.  460;  18  Ch. 
Div.  531)  amd  Be  Wheatley  (51  L.  T.  Rep.  N.  B. 
681 ;  27  Ch.  Div.  606)  dissented  from. 

Bt  an  indenture,  dated  the  5th  Oct.  1860,  and 
made  between  Jonathan  W.  M.  Walker  of  the  first 
part,  Emily  L.  B.  Walker  (then  Emily  L.  B. 
Yardon,  a  spinster  and  an  infant)  of  the  second 

fart,  Thomas  Vardon  (the  father  of  Emily 
I.  B.  Walker)  of  the  third  part,  and  Sir 
Thomas  Erskine  May,  Martyn  B.  Stapylton, 
Horace  Walker,  and  Edgar  Walker   (the  trus- 

(a)  Bcportcd  ij  E.  A.  SCkATCHuy,  £•].,  Butteter-at  Law. 


tees)  of  the  fourth  part,  being  the  settlement 
made  in  the  contemplation  of  the  then  intended 
marriage  between  Jonathan  W.  M.  Walker 
and  Emily  L.  B.  Walker,  after  reciting  that 
upon  the  treaty  for  the  marriage  it  was  agreed, 
among  other  things,  that  Jonathan  W.  M. 
Walker  and  Emily  L.  B.  Walker  shonld  enter 
into  the  covenant  thereinafter  contained  for  the 
settlement  of  the  future  estate  and  effects  of 
Emily  L.  B.  Walker,  Jonathan  W.  M.  Walker 
assigned  nnto  the  trustees  certain  snms  of  money 
then  due  and  belonging  to  him ;  and  it  waa 
declared  that  the  trostees  should,  after  the 
solemnisation  of  the  marriage,  stand  possessed  of 
the  trust  moneys  settled  on  the  part  of  Jonathan 
W.  M.  Walker  and  the  annual  income  thereof  upon 
trust  to  pay  such  annual  income  to  Jonathan  W.  M. 
Walker  during  hia  life,  or  as  therein  mentioned, 
and  after  the  determination  of  soch  trust  to  pay 
such  annual  income  to  Emily  Ik  B.  Walker  and 
her  assigns  during  her  life,  and,  subject  to  such 
trusts,  should  stand  possessed  of  the  trust  moneys 
in  trust  for  such  one  or  more  of  the  issue  of  the 
marriage  as  Jonathan  W.  M.  Walker  and  Emily 
L.  B.  Walker,  or  the  sorvivor  of  th<)m,  should  in 
the  manner  therein  mentioned  appoint,  and, 
subject  to  any  such  appointment,  for  all  the 
children  of  the  said  intended  marriage  as  therein 
mentioned ;  and,  subject  to  such  trusts,  in  trust 
for  Jonathan  W.  M.  Walker  absolutely. 

By  the  same  indenture  certain  moneys  and 
shares  were  assigned  and  settled  by  Thomas 
Yardon  upon  trust  for  the  benefit  of  Jonathan 
W.  M.  Walker  and  Emily  L.  B.  Walker,  and  the 
issue  of  the  marriage  as  therein  mentioned, 
the  first  life  interest  in  the  last-mentioned  troat 
moneys  and  shares  (except  a  sum  of  5000L,  cove- 
nanted to  be  paid  by  the  executors  or  adminia- 
trators  of  Thomas  Yardon  within  six  months  from 
his  decease)  being  given  to  Jonathan  W.  H. 
Walker,  and  the  first  life  interest  in  such  sum  of 
5000i.  being  given  to  EmUy  Jj.  B.  Walker  for  hw- 
sole  and  separate  use,  without  power  of  antici- 
pation. 

By  the  same  indenture  Jonathan  W.  M. 
Walker  and  Emily  L.  B.  Walker  covenanted 
with  the  trustees  that,  if  the  marriage  should 
take  place,  and  if  Emily  L.  B.  Walker  then  vras, 
or  if  daring  the  coverture  she  or  Jonathan  W.  M. 
Walker  in  her  right  should  become  seised, 
possessed  of,  or  entitled  to  any  real  or  personal 
property  (other  than  certain  real  estates  of 
Jonathan  W.  M.Walker  therein  mentioned,  and  the 
moneys  and  premises  thereinbefore  settled,  and 
other  than  jewels,  trinkets,  ornaments,  pictures, 
prints,  and  books,  and  other  articles  of  the  like 
nature,  which  it  was  thereby  declared  shonld 
belong  to  Emily  L.  B.  Walker  for  her  separate 
use)  of  the  value  of  1001.  or  upwards,  for  any 
estate  or  interest  whatsoever,  then,  and  in  every 
such  case,  Jonathan  W.  M.  Walker  and  Emily 
L.  B.  Walker,  and  all  other  neoeesary  parties, 
should,  at  the  cost  of  the  trust  estate,  as  soon  as 
circumstances  would  permit,  and  to  the  satis&o 
tion  of  the  trustees  for  the  time  being,  convey, 
assign,  and -assure  the  property  to,  or  otherwise 
cause  the  same  to  be  vested  in,  the  trustees,  vpoa. 
tmst  to  sell,  call  in,  or-eonvert  into  money  sncb 
part  or  parts  thereof  as  should  not  consist  of 
money,  or  of  an  annaity,  or  other  real  or  personal 
property,  of  or  to  which  Emily  L.  B.  Walker  then 
was,  or  she,  or  Jonathan  W.  M.  Walker  in  her 
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right,  should  become  seised^poBsessed,  or  entitled 
for  the  life  of  Emily  L.  B.  Walker  onlj,  or  for  a 
term  of  years  determinable  on  her  death,  and  to 
stand  possessed  of  che  monejrs  arising  front  such 
sale  and  conversion,  and  of  the  investments 
thereof,  and  the  income  of  snofa  investments,  npon 
the  trusts  and  snbject  to  the  powers  thereinbefore 
declared  concerning  the  trust  moneys  and 
securities  on  the  part  of  Jonathan  W.  M.  Walker 
thereby  settled,  and  the  income  thereof ;  save  and 
except  that  if  there  should  be  no  person  or  persons 
in  whom  such  moneys  and  investments  should 
become  absolutely  rested  under  any  of  the  last- 
mentioned  trusts  and  powers,  then  such  moneys 
and  investments,  and  the  income  thereof,  should 
remain  and  be,  after  the  death  of  Jonathan  W.  M. 
Walker  and  such  default  or  foilare  of  children  of 
the  marriage,  which  should  last  happen,  npon 
trust  for  the  benefit  of  Emily  L.  B.  Walker,  W 
appointees  and  next  of  kin  as  therein  mentioned. 

There  had  been  issue  of  the  marriage  one  child 
only,  viz.,  Charles  Henry  Walker,  who  had  attained 
the  age  of  twenty-one  years. 

In  May  1864  Noel  B.  H.  Vardon,  the  brother  of 
Emily  L.  B.  Walker,  was  appointed  a  trustee  of 
the  sf^ttlement  in  the  place  of  Edgar  Walker,  who 
retired. 

Noel  B.  H.  Yardon  made  hia  will,  dated  the 
4th  Nov.  1882,  and  thereby  appointed  Qeorge  E.  N. 
Byan,  Egbert  P.  Yardon,  and  Charles  B.  Dnrant 
executors  thereof,  and,  after  bequeathing  certain 
specific  and  pecuniary  legacies,  gave  and  be- 
queathed the  rest  of  his  estate  to  be  equally 
Oivided  between  Emily  L.  B.  Walker  and  his 
nephews  and  niece,  "  all  legacies  to  women  to  be 
for  their  sole  use  and  benefit,  free  from  the  con- 
trol of  their  husbands." 

The  testator  died  on  the  24th  Dec.  1833. 

By  an  order  made  on  the  14th  June  1884  it  was 
decured  that  the  residuary  estate  of  the  testator 
was  divisible  into  sixths  equally  between  Emily 
L.  B.  Walker,  or  the  trustees  of  her  marriase 
settlement,  and  the  nephews  and  niece  of  the 
testator. 

The  executors  of  the  will  were  informed  that 
the  trustees  of  the  settlement  claimed  that  the' 
share  of  the  residuary  estate  of  the  testator 
bequeathed  to  Emily  Jj.  B.  Walker  was  payable  to 
them,  and  that  Emily  L.  B.  Walker  clidmed  to  have 
such  share  paid  in  rail  to  her  only,  upon  her  own 
receipt,  and  for  her  own  separate  and  absolute 
use,  on  the  ground  that  such  share  was  not 
affected  by  the  covenant  in  the  marriage  settle- 
ment to  settle  after  acquired  property,  and  that  if 
it  was  BO  affected,  she,  having  been  a  minor  at  the 
time,  was  not  bound  by  any  such  covenant. 

The  executors  of  the  will  sold  a  considerable 
portion  of  the  estate  of  the  testator,  and  they 
had  in  their  hands  a  sum  of  52,0002.,  being  the 
residue  of  the  proceeds  of  such  sale  after  pay- 
ment of  debts  and  legacies,  of  which  sum  they 
distributed  the  sum  M  51,600i.  by  dividing  the 
same  among  the  parties  entitled.  They  set  apart 
and  appropriated  out  of  such  sum  the  sum  of 
86001..  as  representing  the  one-sixth  share  which 
belmged  to  Emily  L.  B.  Walker,  or  to  the 
trustees  of  the  marriage  settlement,  and  after 
deducting  from  the  8600{.  the  sum  of  271.,  which 
they  retained  for  the  cost  of  payment  into  court, 
they  paid  into  court  the  sum  of  85731.  on  the  5th 
Sept.  1^ 

A  petition  w^  presented  by  Emily  L.  B.  Walker, 


submitting  that  she  was  not  bound  by  the  marriage 
settlement,  or  by  the  covenant  therein  contained 
for  the  settlement  of  her  after  acquired  property 
and  asking  that  the  sum  of  85737.,  and  another 
sum  of  72.  2«.  10<2.  might,  notwithstanding  Jthe 
settlement,  be  paid  to  her. 

The  petition  was  presented  under  the  Trustee 
B«lief  Act,  but  it  was  consented,  with  the  sanction 
of  the  court,  that  the  parties  should  give  the 
court  the  necessary  jurisdiction  by  taking  out'an 
originating  summons  under  Order  LV.  of  the 
Bufes  of  Court  1883,  and  treating  the  same  as 
being  adjourned  into  covrt. 
The  petition  now  came  on  for  argument. 
W.  Pearton,  Q.C.  and  Edwin  Ward,  for  the 
petitioner,  referred  to 

Smith  T.  L«ea$,  45  L.  T.  Itep.  N.  S.  460 ;  18  Ch.  Div. 

531; 
JBofrttMon  T.  Wht$liBright,  6  De  G.  H.  A  O.  535 ; 
Barrow  T.  Rdrrow,  4  K.  *  J.  409 ; 
Oriffith-Boieavien  v.  Bcott,  £0  L.  T.  Bep.  N.  S.  886; 

26  Ch.  Div.  368 ; 
Willoughby  y.  Jliddieton,  6  L.  T.  Bep.  N.  S.  814 ;  2 

S»  WKtatUul  BmUh  y.  Bpttue,  77  L.  T.  p.  233; 

W.N.  1884,  p.  171; 
Pike  y.  FiUgibbon,  4A  L.  T.  Bq>.  N.  S.  562 ;  17  Ch. 

Diy.  454. 

[Kay,  J.  referred  to  Wilder  y.  Pijfoft,  48  L.  T.  Bep. 
N.  S.  112;  22  Ch.  Div.  263.] 

Oraham  Renting*,  Q.C.  and  Ouwles  Parke,  for 
the  respondents,  the  trustees  of  the  settlement, 
referred  to 

Godrington  y.  Codrington,  84  L.  T.  B«p.  N.  S.  221 ; 

L.  B«p.  7  £.  ft  Ir.  App.  854; 
■CoMIi  y.  CahiU,  40  L.  T.  Bap.  N.  S.  606 ;  8  App. 

Caa.420; 
Canmbea  r.  Ingilby,  21  Beay.  567 ;  1  De  0.  ft  J. 

3M; 
PickengUl  v.  Bodgtr.  5  Ch.  Diy.  163 ; 
Cooper  y.  Cooper,  30  L.  T.  Bep.  N.  S.  409 ;  L.  B^. 
7  E.  ft  Jr.  App.  53. 

[Kay,  J.  referred  to  Wilton  y.  Townthend,  2  Yes. 
Jun.  693,  and  Wall  y.  WaU,  15  Sim.  513.] 

Saylet,  for  the  respondents,  the  executors  of  the 
will,  asked  for  costs  of  appearance,  on  the  ground 
that  the  executors  wished  to  learn  from  the  court 
how  to  deal  with  the  remaining  portion  of  the 
petitioner's  share  of  the  residuary  estate  of  the 
testator. 
Pearson,  in  reply,  referred  to 
King  y.  Lueat,  49  h.  T.  Bep.  N.  S.  216 ;  28  Ch.  Diy. 
712; 
and,  on  the  question  of  the  executors'  costs  of 
appearance,  to 

Be  BiUton,  46  L.  T.  Bep.  K.  8.  740;  21  Ch.  Diy. 
855. 

Cur.  ado.  vtilt. 

Nov.  19, 1884.— The  following  written  judgment 
was  delivered  by 

Kay,  J. — By  a  settlement  in  1860,  in  contem- 
plation of  the  marriage  of  Mrs.  Walker,  then  an 
infant,  after  reciting,  amongst  other  things,  that 
it  had  been  agreed  that  she  and  her  intended 
husband  should  enter  into  the  covenant  therein- 
after contained  for  the  settlement  of  her  future 
estate  and  effects,  the  intended  husband  settled 
certain  property  upon  trust  for  himself  for  life, 
and  then  for  his  intended  wife  for  life,  and  then 
for  the  children  of  the  marriage ;  and  the  father 
of  the  intended  wife  settled  certain  pro^rty,  in 
which  he  gave  the  intended  wife  the  hrst  life 
interest  for  her  separate  use,  without  power  of 


886-Vol.  LI.,  N.  8.] 


THE  LAW  TIMES. 


[Ftfb.  28,  188S. 


Uaor.  DiT.] 


^Yabdoit's  Tkusts. 


[Chan.  Div. 


anticipation;  and  the  deed  contained  a  covenant  by^ 
the  husband  and  wife  to  settle  any  after-acgnired 
property  of  the  wife  upon  the  tmsts  therein 
mentioned.  In  the  year  1883,  under  the  will  of  a 
testator,  who  then  died,  the  wife  became  entitled, 
for  her  separate  use,  to  certain  property  thereby 
bequeathed  to  her.  This,  of  course,  was  not 
bound  by  the  covenant  of  the  husband,  because, 
being  limited  to  her  separate  use,  he  could  have 
no  interest  in  it.  It  was,  however,  bound  by  the 
covenant  of  the  wife,  but,  as  she  was  an  infant 
at  the  time  of  the  marriage,  that  covenant  was 
voidable.  The  property  m  question  being  given 
to  her  for  her  separate  use,  she  is  in  the  position  of 
a  feme  eole  as  to  it,  and  she  now  elects  to  avoid 
her  covenant  as  to  this  property,  and  to  take  it 
for  her  separate  u^e,  not  under,  but  against  the 
settlement.  The  question  is,  what  is  the  conse- 
nuenoe  of  this  election  F  The  ordinary  rule  is 
that  no  person  can  take  a  benefit  under  an  instru- 
ment without  fulfillinit  all  its  provisions,  or,  as  it 
is  sometimes  shortly  expressed,  "  You  cannot  take 
under  and  against  the  same  instrument,"  or,  as 
some  judges  have  said,  adopting  a  phrase  bor- 
rowed from  Scotch  lawyers,  "  Yon  cannot  both 
approbate  and  reprobate."  If  the  provision 
made  for  the  lady  by  this  settlement  nad-been 
free  from  the  restraint  upon  anticipation,  it  is 
not  denied  that  the  court,  under  the  circum- 
stances, would  impound  her  present  life  interest 
in  the  property  settled  by  her  father  until  it 
thereby  made  good  to  the  parties  disappointed 
that  wfaioh  they  had  lost  by  this  exercise  of  her 
election.^  Is  the  court  prevented  from  enforcing 
this  equity  by  reason  of  the  restraint  upon  anti- 
cipation P  That  depends  mainly  upon  this  con- 
sideration, whether,  under  the  doctrine  in  ques- 
tion, the  lady  ie  disabled  from  taking  the  life 
interest,  or  whether  she  is  required  to  assign  it 
over,  either  wholly  or  in  part.  If  the  latter  be 
the  true  view,  of  course  she  is  nnable  to  aesign ; 
but  if  the  former,  then  it  would  seem  that  her 
ability  to  assign  has  nothing  to  do  with  the 
question.  Beferring  to  the  earliest  cases  on  the 
subject,  I  find  in  Noyt  v.  Mordaunt  (2  Vem.  581) 
Lord  Keeper  Cowper  states  that,  in  such  cases, 
the  gift  is  an  implied  condition  that  the  donee 
shall  carry  out  the  instrument.  In  StreatAeld  v. 
StreatfUU  (Forr,  Cas.  temp.  Talb.  176)  Talbot, 
L.C.  states  the  rule  thus :  "  When  a  man  takes 
npon  him  to  devise  what  he  had  no  power 
over,  npon  a  supposition  that  his  will  will  be 
acquiesced  under,  this  court  compels  the  devisee, 
if  he  will  take  advantage  of  the  will,  to 
take  entirely,  but  not  partially  under  it,  as 
was  done  in  Noy»  and  MordamU'*  com.  There 
being  a  tacit  condition  annexed  to  all  devises  of 
this  nature,  that  the  devisee  do  not  disturb  the 
disposition  which  the  devisor  hath  made."  Lord 
Longhborough,  in  Lady  Cavan  v.  Pidteney  (2  Yes. 
J.  M4,  559)  cites  with  (^probation  the  uuagnage 
of  De  Grey,  L.C.J.:  "The  equity  of  this  court 
is  to  sequester  the  devised  interest  quoutque,  till 
satisfaction  is  made  to  the  disappointed  devisee." 
In  WUeon  v.  Towtuhend  (2  Ves.  J.  693,  695)  Lord 
Longhborough  says:  "The  principle  of  these 
cases  is  very  cleai*.  The  application  is  more 
frequent  here,  but  it  is  recognised  in  courts  of 
^w  every  day.  Yon  cannot  act ;  yon  cannot  come 
forth  to  a  court  of  jnatice  claiming  in  repugnant 
rights  ^  ,  .  .  When  yon  claim  under  a  deed, 
yon  must  claim  nnder  the  whole  «bed  together; 


you  cannot  take  cme  clause  and  desire  the  court 
to  shut  their  eyes  against  the  rest.  Suppose  in  a 
will  a  legacy  is  given  to  von  by  one  clause.^  by 
another  an  estate,  of  whicn  yon  are  in  possession, 
is  given  to  another  person ;  while  yon  hold  that 
you  shall  not  claim  the  l^iacy.  It  aj^lies  as 
De  Grey,  C.J.  very  properly  applied  it  m  Lord 
Darlinffton  v.  Pidteney  to  mterests  of  married 
women,  interests  immediate,  remote,  contingent, 
of  valne  or  not  of  value.  You  cannot  diapnte 
the  ownership.  It  applies  in  the  case  of  personal 
legacies.  If  a  specific  thing  belonging  to  one  of 
the  legatees  is  by  the  wUl  given  to  another 
person,  the  legatee  cannot  hold  both.  He  mnst 
make  himself  competent  to  take  the  legacy  by 
giving  up  that  specific  thing.  Therefore  the 
court  says  there  shall  be  an  election ;  and  g^ves 
an  opportunity  of  electing ;  and  will  not  easily 
hold  the  election  concluded.  But  if  the  party  is 
under  restraint,  and  caxmot  accomplish  that,  it  is 
the  misfortune  of  the  party,  but  the  consequence 
is,  that  while  he  continues  in  that  situation,  his 
claim  must  be  barred,  for  it  is  directly  contrary 
to  the  intention  and  distribution  of  the  property. ' 
Lord  Bjirdwicke,  in  Kirkham  v.  Smith  (1  Yes.  Sen. 
257,  259)  says :  "  These  principles  are  admitted, 
that  according  to  Noy$  v.  Mordauni,  where  one 
taking  himself  to  .be  abeolute  owner  of  aa  estate 
when  ne  was  not  so,  devised  it  away,  and  g^v«8 
an  estate,  whereof,  he  was  absolute  owner  to  the 
person  claiming  a  remainder  in  tail  in  the  other 
estate  devised  away ;  the  court  will  not  Buffer 
thaA  person  to  have  both  estates  by  claiming  in 
ccmtradiction  to  the  will  in  another  part.  .  .  . 
On  a  devise  to  a  younger  son  of  lands  entailed 
and  a  l^^y  to  the  elder,  the  elder  shall  not  claim 
the  legacy  and  defeat  the  devisee,  bnt  shall  make 
his  election."  That  the  person  electing  "  cannot 
take  "  the  benefit  given  to  him  without  fulfiling 
all  the  provisions  m  the  instrument,  is  stated  by 
Lord  Commissioner  Eyre  in  Blake  v.  Bunbury 
(4  Bro.  C.  C.  20,  21).  Sir  Thomas  Flumer,  in 
Qretlon  v.  Havmrd  (1  Sw.  409,  401)  says  that  the 
practical  consequence  of  electing  to  take  against 
an  instrument  is  that  a  person  so  electing  is  "  not 
permitted  to  retain,  but  must  relinquish  the 
benefits  which  it  purports  to  confer  upon  him." 
And  after  referring  to  Lord  Loughborough's 
approbation  of  the  hmg^oage  of  De  Qrej,  L.C.J., 
that  the  equity  of  the  court  is  "  to  sei^uester  the 
devised  interest  quousque,  till  satis&ction  is  nuMle 
to  the  disappointed  devisee,"  he  continues  (at  p. 
425) :  "  I  conceive  it  to  be  the  universal  doctrine 
that  the  court  possesses  power  to  sequester  the 
estate  till  satismction  has  been  made,  not  fier- 
mitting  it  to  devolve  in  the  customary  courae ; 
ont  of  that  sequestered  estate  so  much  is  taken 
as  is  requisite  to  indemnify  the  disappointed 
devisee;  if  insnfiBcient,  it  is  left  in  his  nanda." 
Lord  Eldon  says,  in  Lord  Randijfe  v.  PwkffHt  (6 
Dow.  149, 179) :"  If  I  choose  to  devise  my  real  estate 
to  the  noble  marquis  opposite  (I  put  it  in  this  way 
beotuse  the  illustration  will  make  it  more  familiar), 
and  in  the  same  will  I  dispose  of  an  estate  which 
is  not  mine  but  his,  a  court  of  equity  will  say  that 
he  shall  take  no  benefit  from  that  will  nnlees  ha 
makes  good  the  whole  of  the  will."  In  Ker  ▼. 
Wauehope  (1  BIL  1,  21)  Lord  Eldon,  in  giving 
judgment  in  the  House  of  Lords,  says:  "It  ia 
equally  settled  in  the  law  of  Scotland,  as  at 
England,  that  no  person  can  accept  and  reject  th« 
same  instrument.    If  a  testator  gives  his  estate  to 
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A.  and  gives  A.'a  estate  to  B.,  courtB  of  eqnitf 
hold  it  to  be  against  conscience  that  A.  should 
take  the  estate  bequeathed  to  him,  and  at  the 
same  time  refuse  to  efEectuate  the  implied  con- 
dition contained  in  the  will  of  the  testator.     The 
court  will  not  permit  him  to  take  that  which 
cannot  be  his,  but  by  rirtne  of  the  disposition  of 
the  wiU ;  and  at  the  same  time  to  keep  what  by  the 
same  will  is  given,  or  intended  to  be  g^ven,  to 
another  person."      Mr.    Swanston's    conclusion, 
from  an  examination  of  the  authorities  in  a  valu- 
able note  (1   Swanston  442),  is  thus  expressed: 
*'  In  the  event  of  election  to  take  agamst  the 
instrument,  the  courts  of  equity  assume  jurisdic- 
tion to  sequester  the  benefit  intended  for   the 
refractory  donee,  in  order  to  secure  compensation 
to  those  whom  his  election  disappoints,"  and  that 
the  surplus  after  compensation  is  "  restored  to 
the  donee."     The  cases  on  this  subject  are  so 
numerous  that  I  might  multiply  these  citations 
indefinitely,  but  it  is  Bu£Bcient  to  point  out  that 
in  the  latest  decisions  in  the  House  of  Lords  the 
statement  of  the  doctrine  in  the  earliest  cases  is 
expressly  recognised  and  adopted.    In  Cooper  v. 
Cooper  (30  L.  T.  Rep.  N.  8.  409,  410;  L.  Bep. 
7  £.  &  I.  App.  53,  63)  Lord  Cairns,  in  giving  judg- 
ment, cites  at  length  the  language  of  the  leamwl 
judges  in  Noye  v.  Mordaitnt  and  Streatfield  v. 
StreatfiM,  to  which  I  have  referred— to  the  effect 
that  there  is  a  tacit  condition  annexed  to  the 
benefit  oat  of  which  compensation  must  be  made 
— aa  being  the  law  of  the  court  at  this  day.    In 
Codrington  v.   Codrvngton  (34  L.  T.   Eep.  N.  8. 
221,  222 ;    L.  Rep.  7  E.  A  I.  App.  854,  861)  a 
married   woman,    during    the  coverture,  joined 
in   a    deed    by    which    her   husband    and    her 
father  both  brought  property  into  settlement,  and 
whereby  she  also  purported  to  settle  her  rever- 
sionary interest  in  certain  personal  property.   The 
marriage  was  afterwards  dissolved,  and  then  the 
reversion    fell  in,  and  she  claimed  to   take  it 
against  the  settlement,  and  it  was  held  to  be  a 
case  of  election,  and    Lord  Cairns  said:    "By 
the   well-settled  doctrine,    which  is  termed    in 
the  Scotch  law  the  doctrine  of  '  approbate'  and 
'  reprobate,'  and  in  oar  courts  more  commonly  the 
doctrine  of  '  election,'  where  a  deed  or  will  pro- 
fesses to  make  a  general  disposition  of  propertv 
for  the  benefit  ot   a  person   named  in  it,  such 
person  cannot  accept  a  benefit  under  the  instru- 
ment without  at  the  same  time  conforming  to  all 
its  provisions,  and  renouncing  every  rirht  incon- 
sistent with  them."     The  order  of   the  House, 
which  is  given  at  the  end  of  the  report,  is  framed 
most  carefully  to  cMry  out  this  view.    It  pro- 
vides for  compensation  out  of   the  interest  to 
which  the  married  woman  "  would   have  been 
entitled "  if  she  had  not  elected  to  take  against 
the  settlement.    Accordingly,  I  must  treat  the 
life  interest  in  the  property  settled  by  her  father, 
which  this  lady  claims  under  the  settlement,  as 
being  subject  to  an  implied  condition  that,  if  she 
elects  to  defeat  the  settlement  in  another  of  its 
provisions,  she  is  not  "  competent  to  take  "  that 
life  interest,  but  the  court  will  "  sequester"  it,  so 
far  as  may  be  requisite  to  compensate  the  persons 
claiming  nnder  the  settlement  who  are  disap- 
pointed by  such  election.    If  that  condition  had 
peen  ex|>reesed,  there  would  be  nothing  repugnant 
in  limiting  the  life  interest  to  her  separate  use, 
without  power  of  anticipation.    The  whole  provi- 
sion would  bo  somethmg  to  this  effect:   Upon 


trust,  in  case  the  intended  wife  should  fulfil  the 
provisions  of  the  settlement  on  her  part,  for  her 
lor  life,  for  her  separate  use,  without  power  of 
anticipation,  but  if  not,  then  upon  trust  for  the 
persons  whose  intended  interest  will  be  defeated 
by  her,  until  they  are  compensated.    There  is  a 
long  series  of  cases  in  whicb  the  court  has  elected 
for  persons  under  disability.    I  am  not  aware  of 
anv  instance  in  which,    having  elected   for  an 
intent  to  take  agninst  the  instrument,  the  court 
has  hesitated  to  decree  compensation  out  of  the 
estate    devised   to  the   infant,    because   of   his 
inability  to  convey.    I  am  compelled  to  refer  to 
these  early  authorities,  and  to  the  principle  on 
which  the   doctrine  of  election  is  founded,  by 
certain  modem  decisions  and  dicta  which  I  will 
now  mention.    In  Bobinton  v.  WheeUeright  (6  De 
Or.  M.  &  G.  535,  548),  where  a  legacy  was  given 
to  a  married  woman,  upon  an  express  eonoition 
that  she  should  not  convey  an  estate  which  she 
was  restrained  from  anticipating,  it  was  held  that 
the  court  had  no  power  to  interfere  to  assist  her 
to  make  such  conveyance.    But  Turner,  liJ.  says : 
"  What  the  result  would  have  been  if  the  case 
had  been  simply  a  case  of  election  unaffected  by 
'condition,  it  is  unnecessary  for  us  to  determine, 
but  as  at  present  advised  I  am  not  satisfied  that 
the  principle  of  election   mi^ht  not  have  been 
applied,  and  the  rights  under  it  effectuallv  worked 
out."    1  agree  that  too  much  stress  ought  not  to 
be  laid  upon  mere  dicta,  but  in  the  case  of  a. 
judge  BO  learned  and  carefnl  I  think  that  may  be 
considered  an  intimation  of  opinion,  deserving 
attention  and  respect,  that  the  restraint  upon 
anticipation  was  not  inaterial  in  a  case  of  election. 
In  WtUoughby  v.  Middleton  (6  L.  T.  Rep.  N.  S. 
814 ;  2  J.  &  H.  344),  the  facts  of  which  case  are 
more  fully  stated  by  Lord  8elborne  in  28  L.  T. 
Bep.  N.  8. 179 ;  8  Ch.  App.  590,  it  appears  that  a 
settlement  was  executed  dv  a  lady,  m  contempla- 
tion of  her  marriage,  while   she  was  an  inmnt 
which  contained  a  covenant  by  herself  and  her 
husband  that  a  certain  trust  fund,  to  which  she 
was  entitled  in    reversion    upon   her    mother's 
death,  and  also  all  other  personal  estate  to  which 
she  might  become  entitlM  during  the  coverture, 
should  be  settled  on  trusts  for  the  benefit  of  the 
wife,  the  husband,  and  children,  under  which  she 
took  the  first  life  interest  for  her  separate  use, 
without  power  of  antidftation.    On  tne  death  of 
the  wife's  mother  during  the  coverture,  the  speci- 
fied trust   fund   became  vested  in  the  wife  in 
possession,  and  by  the  same  event  she  became  also 
entitled   to    certain   valuable  le^^^iea    for   her 
separate  use,  without  any  restraint  on  anticipa> 
tion,  under  her  mother's  will.    It  was  decided  by 
Wood,  Y.C.  that,  although  she  was  at  liberty  to 
refuse  to  bring  those  legacies  into  the  settlement, 
yet,  if  she  did  so,  the  life  interest  in  the  specified 
fund  which  her  husband  had  then  power  to  reduce 
into  possession,  and  which  was  therefore  effectu- 
ally bound  by  his  covenant  in  the  deed,  could  not 
be  claimed  by  her.     His  words  are  these  (6  L.  T.  - 
Rep.  N.  S.  816  j  2  J.  &  H.  355) :  "  Then  the  ques- 
tion arises,  what  she  is  to  do  if  she  elects  against 
the  deedP    She  estyii,  she  takes  under  the  deed 
nothiiw  but  a  reversionary  interest  which  caimot 
be  dew  wiUi,  and  certain  property  settled  to  her 
separate  use  without  power  of  anticipation.     But 
the  correct  view,  in  my  opinion,  is  this— that, 
when  the  doctrine  of  election  intervenes,  it  takes 
the  fond  oat  of  the  settlement.    This  fund  cannot 
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be  claimed  vithont  giving  up  the  property  whibh 
is  referred  to  in  the  covenant ;  and,  if  this  is  not 
done,  the  fund  becomes  in  equity  no  longer  sub- 
ject to  the  provisions  of  the  settlement.    It  ceases 
to  be  a  settled  fund.    The  husband  settled  it  on 
his  wife  with  a  restraint  on  anticipation,  on  the 
faith  that  all  the  provisions  of  the  settlement 
would  be  carried  into  effect.    The  wife,  therefore, 
cannot  touch  the  fund  given  to  her  for  her  sepa- 
rate use  with  a  restraint  on  anticipation,  except 
by  bringing  in  the  other  property  so  as  to  make 
good  the  rights  of  all  parties  interested  under 
the  deed."    This  case  was  carefully  considered  by 
Lord  Selbome,  who  sent  for  the  papers,  and  who 
gave,  from  his  examination  of  them,  the  statement 
of  the  decision  which  I  have  qnoted.    His  Lord- 
ship does  not  intimate  any  doubt  of  the  propriety 
of  that  decision.    On  the  other  hand,  in  the  case 
of  S}mth  V.  Lueaa  (46  L.  T.  Rep.  N.  8.  460,  464; 
18  Ch.  Div.  531,  545)  the  late  Master  of  the  Kolls, 
after  deciding  that  an  infant  entering  into  such  a 
covenant  in  a  marriage  settlement,   if  property 
comes  to  her  during  the  coverture  which  would 
primd  facie  be  bound  by  the  covenant,  may  choose 
not  to  be  so  bound,  then  considers  what  is  the 
consequence  of  her  electing  to  take  such  property 
against  the  settlement,  upon  a  provision  for  her 
separate  use  without  power  of  anticipation  con- 
tained in  it.    Afterwards  he  expresses  himself 
thus : "  Then,  what  is  the  effect  of  the  restraint  on 
anticifwtion  imposed  by  the  settlement?    I  am 
not  going  to  discuss  this  point  for  the  sake  of 
finally  deciding  it,  but  I  must  say  it   does  not 
appear  to  have  been  considered  sufficiently  hj  the 
learned  judge  who  decided  Wtllowghby  v.  Middle' 
ton.    I  am  bv  no  means  clear  that  the  effect  of  the 
wife's  so-called  election,  that  is,  of  her  decision  to 
keep  her  property  to  her  separate  use  free  from 
the  voidable  covenant,  does  deprive  her  of  the 
property  settled  to  her    separate    use    without 
power  of  anticipation.    Ko  doubt,  as  a  general 
role,  the  person  who  elects  to  take  against  a  deed 
forfeits  all  interest  under  the  deed ;  the  doctrine 
is  one  of  compensation,  although  I  have  used  the 
WOTd  "  forfeit ;"  but  can  a  person  forfeit  an  interest 
who  is  not  liable  to  make  compensation  out  of  the 
property  given  to  him  or  her  by  the  deed  for 
what  is  taken  away  by  election  ?     In  the  case  we 
have  here  of  a  married  woman,  can  that  doctrine 
extend  to  property  which  is,  so  to  speak,  not  the 
person's  own  who  elects  which  is  her  own  only  in 
a  modified  sense — ^it  is  her  own,  but  is  incapable 
of   alienation?     Can  she  by  an  act  of  election 
make  that    alienable   which    was    not  alienable 
before?    In  electing  she  disappoints  those  who 
take  lees  by  reason  of  her  election,  but  it  does 
not  araear  to  follow  that  you  can  thereby  take 
away  from  her,  in  consequence  of  her  act,  that 
which  was  inalienable.    I  do  not  intend  finally 
to  decide   the  point,  but   it   is   one  deserving 
consideration.      If    the    doctrine    were    estab- 
]ished  according  to  the  judgment  of  the  Yice- 
Ghancellor    in    Willcughhy   v.    Middleton,   this 
effect  would  follow,  that  the  most  careful  pro- 
vision for  the  protection  of  a  married  woman 
would  be  destroyed  by  reason  of  her  election 
thereafter  to  take  some  property  for  her  separate 
use  (assnming  she  was  an  infant  when  she  mar- 
ried), and  the  whole  of  her  life  interest  provided 
for  her  by  her  father  or  relatives  would  be  taken 
away.    I  should  hesitate  long  before  coming  to 
■ncn  a  condaBion.  and  it  does  not  appear  to  me 


that  the  point  was  either  sufficiently  discussed  m 
WiUougMy  v.  Middleton,  or  sufficiently  considered 
by  the  learned  judee  who  decided  that  case;  there- 
fore I  do  not  regard  that  case  as  finally  deciding  the 
point  so  far  as  relates  to  the  property  or  interest 
of  the  married  woman  in  respect  of  which  she  is 
restrained  from  anticipation.  It  seems  to  me  it 
may  well  be  held  that  tne  property  remains  inalien- 
able as  it  was  before,  notwitnstajiding  the  act  of 
the  married  woman  in  electing  to  take  her  own 
property,  and  that  the  persons  who  take  under 
the  settlement  have  no  right  to  complain,  becaose 
they  know  it  was  property  which  no  act  of  hers 
could  divest  her  of.  However,  it  does  not  appear 
necessary  to  finally  decide  that  point  now,  and  I 
have  only  thrown  out  these  observations  in  order 
that  it  may  not  be  considered  that  I  thought  the 
point  finally  settled  by  the  case  referred  to." 
This,  as  appears  by  tne  language,  was  not  a 
decision;  but  merely  a  dictum,  and  I  do  not  think 
it  can  have  the  same  weight  as  the  deliberate 
decision  of  Lord  Hatherley  in  WtUovghhy  t. 
Middleton  (iibi  tup.).  There  is  in  the  language  of 
the  Master  of  the  Bolls  a  suggestion  that,  as  a 
matter  of  construction,  it  might  be  held  not  to  be 
the  intention  of  the  settlement  that,  if  the  wife 
elects  to  take  against  it,  she  should  be  deprived  of 
the  life  interest  which  she  is  restrained  from 
anticipating.  That  would  make  the  restraint 
upon  anticipation  eqnivalent  to  a  provision  that 
she  may  elect  to  take  other  benefits  aeainst  the 
setfement  and  yet  retain  this  life  interest.  Is' 
that  a  reasonable  construction  ?  If  the  parties  to 
the  settlement  intended  that  this  equitable  rule  of 
election  should  not  apply,  must  not  that  be 
expressed,  or,  at  any  rate,  much  more  dearly 
indicated  than  by  this  provision  resti-aining  anti- 
cipation, which,  as  I  have  said,  does  not  seem  to 
me  to  be  inconsistent  with  the  condition  of  com- 
pensation that  is  implied  ?  Supposing  that  the 
inalienable  life  interest  was  the  omy  provision  out 
of  which  compensation  could  be  given,  sach  a 
construction  would  be  equivalent  to  striking  the 
wife's  covenant  to  settle  other  property  oat  of  the 
settlement  altogether.  In  a  recent  case  of  Be 
Wheatley;  Smith  v.  Spenee,  which  is  not  yet  (a) 
reported,  Chitty,  J.  has  followed  this  dictum  of 
the  late  Master  of  the  BoUs  in  preference  to  the 
decision  of  Lord  Hatherley.  I  am  therefore  obliged 
in  this  case  to  consider  which  of  these  conflictmg 
decisions  and  dicta  I  ought  to  follow,  and  I  have 
accordingly  endeavoured  to  consider  the  qnestion 
on  principle ;  and  for  the  reasons  which  I  have 
given  it  seems  to  me,  with  great  respect  for  the 
opinions  from  which  I  dissent,  that  the  restraint 
upon  anticipation  does  not  prevent  the  court  from 
giving  compensation  out  of  the  life  interest  of  the 
married  woman  to  the  persons  who  are  dis- 
appointed by  her  election  to  take  against  the 
settlement.  Following  the  language  of  the  order 
of  the  House  of  Lords  in  Codrington  v.  Codring- 
ton  (vhi  tup.),  I  declare  that  the  income  whioi 
would  have  been  payable  to  the  lady  if  she  had 
not  so  elected,  and  all  other  (if  any)  the  interest 
to  which,  if  she  had  not  so  elected,  she  would  have 
been  entitled  under  the  settlement,  ought  to  be 
applied  in  making  compensation  to  the  persons 
disappointed  by  her  election,  for  the  benefits  of 
which  they  respectively  have  been,  or  wiU  be, 
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thereby  deprived ;  and  the  trustees  of  the  settle- 
ment mnst  be  directed  to  retain  and  apply  the 
same  accordingly.  [Having  delivM-ed  tne  fore- 
going written  judgment,  his  Lordship  woceeded 
as  follows :]  With  regard  to  the  costs,  it  seems 
to  me  the  proper  order  will  be  to  give  no  costs  to 
the  petitioner,  who  will,  of  course,  take  the  sepa- 
rate property  which  she  elects  to  take  iree  from 
.  the  settlement ;  and  that  the  other  costs  should 
be  paid  out  of  the  life  interest  which  will  be 
sequestrated  in  order  to  give  compensation.  The 
executors'  costs  of  appearance  will  be  allowed  out 
of  the  remainder  of  tne  petitioner's  share'  of  the 
residue.  The  trustees  are  to  retain  and  apply 
the  income,  and  the  money  so  invested  must  be 
treated  as  capital,  because  the  persons  dis- 
appointed at  present  have  no  interest  in  posses- 
sion. They  will  be  the  persons  entitled  in 
remainder.  The  income  must  be  invested  and 
accumulated.  As  soon  as  so  much  in  accumulated 
as  will  amount  to  the  sum  which  the  petitioner 
has  taken  out  of  the  settlement,  or  will  amount  to 
the  interest  of  which  they  have  been  deprived  by 
her  election,  the  accumulation  will  cease  and  she 
will  continue  to  receive  her  life  interest.  There 
must  be  liberty  to  apply  as  to  the  mode  in  which 
the  sequestrated  fund  shall  be  dealt  with. 

Solicitors  for  the  petitioner,  Talbot  and  Taiker. 

Solicitors  for  respondents,  the  trustees  of  the 
settlement,  FcHlock  and  Co. 

Solicitor  for  respondents,  the  executors  of  the 
will,  Edward  F.  M.  Ryan. 


Bee.  8,  9,  and  13, 1884. 
(Before  Kat,  J.) 
Sangster  v.  CocHRAHE.(a) 

Mortgage  —  Building  society  —  SiattUory  recent— 
Building  Soeiefies  Act  1874  (37  *  88  Viet.  c.  42), 
•.  42 — Legal  ettate — Priority — Notice. 

In  1S72  A.  viortgaged  four  freehold  honaet  to  a 
huilding  society.  In  1877  /le  sold  and  cotiveyed 
one  of  the  houaea  to  the  defendant,  icho  did  not 
make  any  investigation  of  the  title,  nor  require 
the  prodTidion  of  any  title  deeds,  nor  did  he  know 
of  any  incumbrance;  but  he  took  possession  im- 
mediately after  the  conveyance,  and  had  continued 
in  possession  ever  since.  A.  cuied  as  his  solieUor 
in  the  transaction.  In  1881  A.  applied  to  the 
plaintiff  to  pay  off  the  mortgage  and  tend  a  larger 
turn.  The  plaintiff  having  agreed  to  do  this, 
they  attended  at  the  office  of  tlm  society,  and  the 
plaintiff  paid  the  money  dtn  on  the  mortgage. 
The  usual  statutory  receipt  was  indorsed  on  the 
mortgage  deed,  in  accordance  with  sect.  42  of  the 
Building  Societies  Act  1874,  under  which  statute 
the  society  was  incorporated.  The  mortgage  and 
othsr  title  deeds  were  then  delivered  by  the  secre- 
tary of  the  society  to  the  plaintiff.  A.  subse- 
quently exectited  a  mortgage  of  the  four  houses  to 
the  plaintiff,  who  knew  nothing  of  the  defendant's 
purchase. 

The  question  was,  wliat  was  the  effect  of  the  receipt 
indorsed  upon  the  mortgage,  and  whether  the 
plaintiff  or  defendant  had  priority  in  title  to  the 
house  which  had  been  sold  to  the  latter. 

It  was  contended  that  the  plaintiff,  who  had  no 
knowledge,  must  be  treated  as  having  constructive 

(a)  Reported  by  £.  A.  Scbatoblkt,  Eaq.,  BariliteMt-Ltir. 


notice  of  the  defendant's  ignorance  of  the  fi/rst 
mortgage,  becaiise  the  defendant  was  in  possession 
of  the  house  he  had  bought. 

Hdd,  that  the  plaintiff  had  no  notice  that  the  defen- 
dant was  ignorant  o/'  the  mortgage  to  the  society, 
and  that,  if  he  had  known  that  fact,  it  vould  not 
aiter  his  position. 

Held,  also,  that  the  statutory  receipt  vested  tlie  legal 
estate  in  the  plaintiff,  and  that  his  mxyrigage,  to 
the  extent  of  money  paid  to  the  society  and 
interest,  was  prior  to  the  defendant's  daim. 

Pease  v.  Jackson  {L.  Jtep.  3  Ch.  App.  576)  fol- 
lowed. 

Bt  an  indenture,  dated  the  18th  Jan.  1872, 
James  Chapman  mortgaged  a  piece  of  land,  with 
four  houses  thereon,  to  the  Kent  and  Surrey 
Benefit  Building  Society  in  fee  simple,  to  secure 
a  loan  of  6801.  and  such  other  sums  as  should 
from  time  to  time  be  payable  by  him  to  the 
society. 

In  April  1881  Chapman  (who  was  then  the 
solicitor  of  the  plaintiff  Thomas  Sangster)  re- 
quested the  plaintiff  to  pay  off  the  amount  due 
to  the  building  society,  and  to  lend  him  the 
further  sum  of  320i.,  upon  the  security  of  a  first 
mortgage  on  the  land  and  houses. 

Accordingly,  on  the  30th  April  1881,  the  plain- 
tiff paid  to  Chapman  the  sum  of  3201.,  and  on  the 
same  day  attended  with  him  at  the  office  of  the 
society,  and,  at  his  request,  paid  to  the  society 
the  sum  then  owing  to  it.  The  usual  statutoiy 
receipt,  under  the  seal  of  the  society,  in  accord- 
ance with  sect.  42  of  the  Building  Societies  Act 
1874  (pursuant  to  which  Act  the  society  was 
incorporated)  was  then  indorsed  on  the  mort- 
gage of  1872,  and  the  mortgage  so  indorsed, 
together  with  the  other  title  deeds  relating  to 
the  mortgaged  property,  were  at  once  delivered 
by  the  secretary  of  the  society  to  the  plaintiff. 

By  an  indenture,  dated  the  Ist  May  1881, 
Chapman  formally  mortgaged  the  land  and 
houses  to  the  plaintiff  in  fee  simple  to  secure 
10002.  and  interest  at  5  per  cent,  per  annum. 

Chapman  having  become  bankrupt,  the  plain- 
tiff, in  Nov.  1883,  entered  into  receipt  oi  the 
rents  of  three  of  the  houses,  but  found  the  defen- 
dant Bichard  Edward  Cochrane  in  occupation 
of  the  fourth  house,  who  refused  to  deliver  up 
possession  or  to  pay  the  rent  thereof  to  the  plain- 
tiff, on  the  ground  that  Chapman  had  previously 
sold  and  conveyed  such  fourth  house  to  him  (the 
defendant). 

Neither  the  society  nor  their  trustees  were 
parties  to  the  alleged  conveyance  to  the  defen- 
dant, and  the  fourth  house  was  never  discharged 
from  the  mortgage  of  1872. 

The  plaintiff  had  no  notice  of  the  allied  pur* 
chase  by  the  defendant  until  after  the  failure  of 
Chapman,  and  he  submitted  that,  under  the 
circumstances,  he  was  entitled  to  rank  as  gainst 
the  defendant,  as  a  legal  mortgagee  of  the  house, 
for  the  sum  of  lOOOJ.  jtaid  by  bim,  with  interest 
thereon  at  5  per  cent,  per  annum ;  or  if  not  for 
the  full  amount  of  10002.,  then  for  the  amount 
paid  by  him  to  the  society,  and  interest  thtreon 
at  that  rate. 

The  plaintiff  claimed  a  declaration  that  he  was 
a  legal  mortgagee  of  the  house  for  the  sum  of 
lOOOX,  with  interest  thereon  at  5  j>er  cent,  per 
anhum,  or  that  such  other  declar|;tion  should  be 
made  «s  should  seem  jg^^^^^  ^^  GoOglc 
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The  defendant's  case  was  that  bj  a  deed,  dated 
the  12th  Not.  1877,  Chapman,  in  consideration  of 
320Z.,  conveyed  the  fourth  house  to  him  in  fee 
simple,  free  from  all  incumbrances,  and  that  the 
deed  contained  a  covenant  by  Chapman  that  the 
house  was  free  from  all  incumbrances  created  or 
occasioned  by  him,  or  any  person  claiming  nnder 
him,  and  also  a  covenant  that  Chapman  would, 
upon  every  reasonable  request,  and  at  the  expense 
ot  the  defendant,  prodnco  a  certain  indenture 
of  the  Ist  Oct.  1870. 

'  The  defendant  alleged  that  he  thereupon  took 
possession  of  the  house,  and  had  continued  in 
possession  ever  since,  and  that  he  had  not,  at  the 
time  of  the  conveyance  to  him,  and  in  fact  until 
these  proceedings  were  instituted,  any  notice 
that  Chapman  (who  was  in  Nov.  1877  the 
defendant's  solicitor)  had  incumbered  the  pro- 
perty. 

The  defendant  also  alleged  that  the  value  of  the 
three  other  houses,  and  of  the  rents  received  in 
respect  thereof  by  the  plaintiff,  was  sufiBcient  to 
satisfy  any  amount  due  on  the  security  of  the 
indenture  of  1872. 

The  defendant  submitted  that  the  fourth  house 
was  not  subject  to  any  part  of  the  sums  alleged 
1w  the  plaintiff  to  have  oeen  advanced  by  him  on 
tne  security  thereof,  or,  if  at  all,  only  to  the  extent 
of  the  sums  (if  any)  which  might  still  be  payable 
on  the  security  of  the  indenture  of  1872. 

By  his  counter-claim  the  defendant  claimed 
that  it  might  be  declared  that  the  plaintiff  had  no 
charge  upon  the  fourth  house,  or,  if  he  had  any 
such  charge,  that  it  extended  only  to  the  amount 
which  was  originally  secured  by  the  mortgage  of 
1872,  after  deducting  therefrom  such  amount  as 
the  plaintiff  should  be  chargeable  with  when  the 
account  claimed  by  the  defendant  should  have 
been  taken.  The  defendant  also  claimed  that  he 
was  entitled  to  have  the  fourth  house  exonerated, 
out  of  the  other  three  houses  comprised  in  the 
mortgage  of  1872,  so  far  as  the  value  of  the  same 
should  extend,  from  and  in  respect  of  such  mort- 
gage. He  farther  claimed  an  inquiry  as  to  their 
value,  an  account,  and  a  reconveyance. 

The  plaintiff,  in  his  reply,  did  not  admit  that 
the  valiie  of  the  three  houses  was  sufficient  to 
satisfy  the  amount  secured  by  the  mortgage  of 
1872,  and  he  submitted  that,  even  if  such  were 
the  case,  the  validity  of  the  plaintiff's  mortgage 
upon  the  fourth  house  would  be  in  no  way  thereby 
affected;  and  he  stated  that  he  had  always  been 
willing  to  submit  to  an  account,  and  to  judgment 
for  redemption. 
■  The  action  now  came  on  for  trial. 

Graham  SasHngs,  Q.C.  and  Abraham  for  the 
plaintiff,  referred  to 

Jtanon  v.  Cox.  42  L.  T.  Bep.  N.  S.  616, 617 ;  14  Ch. 

DiT.  140, 147; 
Sobinton  v.  Trevor,  50  L.  T.  Bep.  K.  8. 190;  12  Q.B. 

Div.  423; 
Ptate  y.  Jaelcton,  L.  Bep.  3  Ch.  App.  S76 ; 
37  *  88  Vict.  0.  42,  8. 4S; 
6*  7  Will.  4,0. 82, 1.5. 

Dundas  Gardiner,  for  the  defendant,  referred  to 
Holmes  y.  Powell  8  De  O.  M.  A  G.  572 ; 
Atterbury  v.  Wallit,  8  De  G.  M.  ft  0. 464 ; 
Oarneli  t.  Daviion,  16  Yes.  248. 

Hastings,  in  rep'y,  referred  to 

CabalUro  r.  Ber.ty,  30  L.  T. Bsp.N.  8. 814 ;  L. Bep. 
8  Ch.  App.  4t7. 

Cttr.  adv.  v\di. 


Dee.  13, 1884. — ^The  following  written  judgment 
was  delivered  by 

Kay.  J.— On  the  18th  Jan.  1872  James  Chap- 
man, by  deed,  mortgaged  four  freehold  houses  to 
the  Kent  and  Surrey  Benefit  Building  Society. 
In  1881  be  applied  to  the  plaintiff  Sangster  to 
pay  off   that  mortgage  and  lend  him  a  further 
sum,  and,  accordingly,  on  the  30th  April  in  that 
year,   they .  went  together    to    the    secretary  of 
the  building  society,  and    Sangster   then    p«d 
6002. 16s.  M.,  and  a  statutory  receipt  was  indorsed 
on  the  mortgage  under  the  seal  of  the  society, 
and  signed  by  two  directors  and  the  secretaiy. 
On  or  about  the  Ist  May  1881  Chapman,  by  deed, 
mortgaged  the  four  houses  to  the  plaintiff  for 
lOOOi.    In  the  meantime,  on  the  12th  Nor.  1877, 
Chapman  had  conveyed  one  of  these  houses  to 
the  defendant  Cochrane,  who  seems  not  to  have 
made  any  investigation  of  the  title,  nor  to  have 
required  the  delivery  of  any  title  deeds,  but  who 
stated  in  his  evidence  that  he  did  not  know  of 
any  incumbrance ;  that  he  took  possession  imme- 
diately, and  has  been  in  possession  ever  since;  and 
that  Chapman  acted  as  nis  solicitor  in  preparing 
the  conveyance  to  him.     Sangster  knew  nothinf; 
of  this  purchase.    I  have  to  consider  what  is  the 
effect,  under  these  circumstances,  of  the  receipt 
indorsed  upon  the    mortgage    to    the    building 
society.    That  depends  upon  sect.  42  of  37  A  S 
Vict.  c.  42.    The  section  appears  to  contemplate 
two  modes  of  procedure,  one  a  reconveyance  to 
the   "owner  of  the  equity  of  redemption,  or  to 
such  persons  and  to  such  uses  as  he  may  direct ;  " 
the  other  a  receipt  like  the  present.    Nothing  is 
said  as  to  the  effect  of  the  reconveyance,  but,  with 
respect  to  the  receipt,  it  is  enacted  that  "  such 
receipt   shall  vacate  the   mortgage    or   further 
charge  or  debt,  and  vest  the  estate  of  and  in  the 
property  therein  comprised  in  the  person  for  the 
time  being  entitled  to  the  equity  of  redemption 
without  any  reconveyance  or  resurrender  what- 
ever."   In  the  former  statute,  6  &  7  WilL  4,  c.  82, 
B.   5,  there    was    a    similar  provbion   as    to-  a 
receipt,   but    no   mention  of    a    reconveyance. 
The  reconveyance  mentioned  in   the  later  Act 
to  the  owner  of   the  equity  of    redemption,  or 
to  his  nominee,  may  include  a  case  of  trans- 
fer   of   the  mortgage    so    as    to    keep  it    alive 
when  required;    and  this   being  an  addition  to 
the  provisions  as  to  a  receipt  makes  it   more 
evident   that  the  latter  applies  only  when  the 
mortgage  is  not  to  be  kept   alive,  but,  as  the 
statute  expresses  it,  vacated  and  not  transferred. 
Apart  f mm  authority,  I  should  have  thought  that 
a' stranger,  not  interested  in  the  equity  of  redemp- 
tion, paying  off   the  mortgage  and  desiring  to 
obtain  a  transfer,  could  only  do  this  by  means  of 
a  conveyance  from  the  building  society,  and  that 
the  receipt  could  not  have  the  effect  of  vesting 
the  property  in  him.    The  section  says  that  it 
shall  vacate  the  mortgage.    A  transfer  does  not 
vacate  the  mortgage,  and  it  proceeds  to  say  that 
it  shall  vest  the  estate  in  the  person  entitled  to 
the  equity  of  redemption.    A  stranger  paying  off 
the  first  mortgage  is  not  entitled  to  the  equity  of 
redemption,  and  I  cannot  see  how  it  is  {Meaible 
that,  under  these  words,  the  estate  should  vest  in 
him.    Therefore,  apart  from  authority,  I  should 
conclude  that  the  only  title  of  the  pkintiff  was 
nnder  his  mortgage  of    the  Ist  Ifay  1881,  and 
that  the  effect  of  the  receipt  was  that  the  society, 
having  accepted  the  payment,  whether  as  a  pay- 
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ment  by  the  mortgagor  or  otherwise,  the  legal 
estate  in  the  house  in  question  vested,  upon  the 
giving  the  receipt,  by  force  of  the  statute,  in  the 
defendant,  who  was  solely  and  absolutely  entitled 
to  the  equity  of  redemption  in  that  house.    But 
in  Pease  v.  Jcuskaon  (L.  Bep.  3  Ch.  App.   576), 
where  the  facts  were  very  similar  to  those  in  the 
present  case,  a  man  had  mortgaged  to  a  building 
society  under  the  Act  of  Will  4,  and  then  made  a 
second  mortgage  to  the  jplaintifis,    and  subse- 
quently procured  the  Leeds  Building  Society  to  pay 
off  the  first  mortgage,  on  which  occasion  a  receipt 
was  indorsed  by  the  first  building  society,  and  tne 
mortgagor  then  gave  a  fresh  mortgage  to  the 
Leeds  Society.    Lord  Bomilly  having  held,  fol- 
lowing his   own  previous  decision  in  Proaser  v. 
Mice  (28  Beav.  6^,  that  the  first  mortgage   was 
vacated,  and  that  the  legal  estate  had  passed  to 
the  plaintiffs  as  second  mortgagees.  Lord  Cairns 
reversed  that  decision,  holding  that  the  Leeds 
society,  having  paid  off  the  first  building  society 
without  notice  of  the  plaintiffs  mortgage,  and 
having  obtained  the  title  deeds  from  tHe  first 
mortgagees,  would  have,  independently  of  the  Act, 
a  better  eonity  to  call  for  the  legal  estate,  and  he 
says,  in  enect,  that  the  operation  of  the  statute 
was  either  that  by  virtue  of  the  receipt  the  legal 
estate  had  parsed  to  the  mortgagor,  irom  whom 
the  Leeds  society  had  the  best  rignt  to  take  it,  or 
to  the  Leeds  society,  as  being  one  of  the  persons 
entitled  to  the  equity  of  redemption  who  had  the 
hest  right  to  call  for  it,  having  become,  as  his 
Lordship  says,  in  substance  transferees  from  the 
building  society.     I  must,  of  course,  be  wrong, 
but,  witn  deference,  I  should  have  thought  it  clear 
that,  if  the  payment  was  made  by  the  mortgagor, 
the  legal  estate  would  vest  in  the  second  incum- 
brancer as  the  person  entitled  to  the  equity  of 
redemption,  and  if  the  pa'^'ment  was  not  by  the 
mortgagor,  but  by  the  Leeds  society,  the  legal 
estate  could  not  vest  in  them,  because,  as  trans- 
ferees, they  were  entitled  not  to  the  equity  of 
redemption,  but  to  tha  mortgage  which  was  prior 
to  the  equity  of  redemption.    The  difficulty  which 
occurs  to  me  is,  that  this  mode  of  applying  the 
statute  seems  to  be  effecting  a  transfer  by  means 
of  a  provision  which  was  not  applicable  to  a  case 
of  transfer,  but  only  to  a  payment  which  should 
absolutely  discharge  the  mortgage.    But  not  only 
is  that  a  decision  binding  upon  me,  but  it  has 
been    followed   in    subsequent    cases,     viz.,    in 
Lawrence  v.  Clementa  (31  L.  T.  Bep.  N.  S.  670),  by 
Hall,  V.C.,  and  in  Marton  v.    Cox  (42  L.  T.  Bep. 
N.  8.  615,  617;  14  Ch.  Div.  140, 147),  where  the 
late  Master  of  the  Bolls  applied  the  same  rule  to 
a  case  under  the  statute  oi  37  &  38  Vict.  c.  42. 
There  the  mortgagor  mortgaged  property  called 
Sammerfield    first    to  a    building  society,    and 
secondly  to  Colman.    The  mortgagor  then  paid 
oS  the  building  society,  and  a  statutory  receipt 
was  indorsed  on  the  deed.    Colman  knew  nothing 
about  this  transaction,   but  the  Master  of  the 
Bolls  held,  as  I  should  have  done,  that  the  legal 
estate  vested  in  him.    The  mortgagor  also  mort- 
gaged the  Glenmore  property,  first  to  the  building 
society,  then  to  the  General  Credit  Company,  and 
thirdly  to  Marson,  who  on  the  same  day,  but  after 
the  execution  of  the  mortgage  to  him,  paid  off  the 
building  society,  who  indorsed  a  statutory  receipt, 
and  the  Master  of  the  Bolls  held,  on  the  authority 
of  Pease  v.  Jackson  (ubi  sup.),  that  the  legal  estate 
vested  in  Marson  and  not  in  the  General. Credit 


Company.    In  Bobinson  v.  Trevor  (50  L.  T.  Bep. 
N.  S.  190 ;   12  Q.  B.  Div.  423),  a  case  which  came 
under  the  statute  of  Will.  4,  there  was  a  first 
mortgage  to  a  bnilding  society,  a  second  mort- 
gage  to  the  plaintiff,  and  then  the  appellants,  at 
the  request  of  the  mortgagor,  paid  on  the  build- 
ing society,  and  received  the  title  deeds  and  the 
mortgage  with  an  indorsed  receipt.    The  Court  of 
Appeal,  following  Pease  v.  Jackson  (ubi  sup.),  held, 
that  the  legal  estate  vested  in  the  appellants, 
because  when  they  paid  off  the  building  society 
they  had  no  notice  of  the  second  mortgage.    I 
observe  that  two  of  the  learned  judges  abstained 
from  giving  any  opinion,  and  merely  stated  that 
the  case  was  governed  by  Pease  v.  Jackson.    I 
cannot  understand  what  the  question  of  notice 
has  to  do  with  it.    Anyone  who  takes  a  transfer 
of  a  first  mortgage  gets  a  perfectly  good  security, 
whether  he  has  notice  of  subsequent  mortgagees 
or  not.    The  equity  in  these  cases  seems  to  oe  the 
right  to  a  transfer.    How  could  that  equity  be 
affected  by  knowledge  that  there  were  subsequent 
incumbrances  P    In  this  case  it  is  snggested  that 
the  plaintiff,  who  had   no  knowledge,  must  be 
treated  as  having  constructive  notice  of   Coch- 
rane's  ignorance  of  the  first  mortgage,  because 
Cochrane  was  in  possession  of  the  nouse  he  had 
bought.    This  seems  to  me  a  curious  attempt  to 
extend  the  doctrine  of   constructive  notice.    A 
purchaser  buying  property,  which  is  in  the  actual 
possession  of  some  person  other  than  the  vendor, 
may  have  constructive  notice  of  the  title  under 
which  that  person  holds.    Bat  how  can  that  apply 
to  the  transferee  of  a  prior  mortgage  P    How  can 
the  constructive  notice  be  of  anythmg  except  the 
actual  title  of  the  occupant,  that  is,  in  this  case, 
that  he  was  owner  subject  to  a  mortgageP    How 
can  the  transferee  be  taken  to  know  that  the  per- 
son in  possession  was  ignorant  of  that  mortgage  P 
And,  finally,  what  can  it  matter  if  he  did  know  P 
To  these  questions  I  have  not  received,  nor  have 
I  been  able  to  find  for  myself,  any  satisfactory 
answer.    I  therefore  hold  that  Sangster  had  no 
notice  that  Cochrane  was  ignorant  of  the  mort- 
gage to  the  building  society,  and  that,  if  he  had 
known  that  fact,  it  would  not  alter  his  position. 
Against  my  own  opinion,  and  believing  myself  to 
be  bound  by  the  decisions  I  have  mentioned,  I 
must  hold  that  the  effect  of  the  receipt  was  to 
vest  the  legal  estate  in  Sangster,  and  that  his 
mortgage,  to  the  extent  of  the  money  paid  to  the 
building  society  and  the  interest  thereon,  is  prior 
to  the  defendant's  claim. 

Solicitors  for  the  plaintiff,  Oldaeres,  Dear,  and 
Armstrong. 

Solicitor  for  the  defendant,  Talfortrd  H^^s. 


6,1884.tf  r  i,'/      / 


Nov.  29,  Bee.  5  and  6, 
(Before  Kay,  J.) 
Be  Dickson  ;  Hill  v.  Grant,  (o) 
Infanta — Legacies  contingent  on  attaining  twenty' 
one — Intermediate    income — Maintenance — Con- 
veyancing and  Law  of  Property  Act  1881,  s.  43. 
A  testator  by  his  viill  gave  legacies  to  elaaaes  of 
persons  who  should  be  living  at  his  death  and 
attain  twenty-one,  and  he  gave  the  residite  of  hi» 
estate  to  other  persons  not  identical  with  thote 
forming  the  classes. 

(a)  Beported  b;  A.  J.  Hall,  Ek).,  BuTlater«t-I«w. 
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The pertont  forming  the  classes  to  whom  these  con- 
tingent legacies  were  given  were  not  children  of 
the  testator,  nor  persons  to  whom  he  was  in  loco 
parentis.  Some  of  them  were  infants  at  the  date 
of  his  death,  and  the  question  arose  whether  the 
nseeutors  ought  to  apply  the  income  of  the  legacies 
to  which  the  infants  were  contingently  entitled 
for  their  maintenance,  and  aeeumulate  so  much 
as  should  not  be  applied  in  that  way,  accm-ding 
to  the  provisions  of  sect.  43  of  the  Conveyancing 
AH  1881. 

Held,  that  the  income  of  these  legacies  was  not 
subject  to  the  provisions  of  sect.  43  of  the  Con- 
veyancing Act  1881.  Under  the  will  it  would 
undoubtMly  belong  to  the  testator's  residuary 
legatees  untU  the  infants  attained  twenty-one, 
and  sect.  43  of  tlie  Act  was  not  intended  to  apply 
to  incomes  to  which  infants  never  could  become 
entitled,  hut  which  passed  as  residue  to  other 
pertont. 

This  was  an  originating  Bnmmona  issued  under 
Order  LV.,  r.  3,  of  the  Rules  of  1883,  for  the 
purpose  (so  far  as  the  case  calls  for  a  report)  of 
obtaining  the  decision  of  the  court  as  to  whether 
certain  infants  were  entitled  to  maintenance  out 
of  the  income  of  legacies  given  to  them,  con- 
tingentlj  on  attaining  twenty-one,  and  to  have 
the  residue  accumulated  for  their  benefit,  or 
whether  such  income  went  to  the  testator's 
residuary  legatees  until  the  infants  were  twenty- 
one. 

Geoive  Dickson,  Iw  his  will,  d&ted  the  11th 
Aug.  1^3,  appointed  John  HUl  and  John  Mason 
executors  and  trustees  thereof,  and,  after  giving 
oetain  pecuniary  and  other  legacies,  gave 

To  eacih  of  the  ehfldren  who  nluiU  be  liviner  at  my  deatli 
and  attain  twenty-one,  of  the  following  persona,  namely, 
of  my  half  Bitter  Catherine  Dnthie  (the  wife  of  Alexander 
Daihie),  of  my  half  sister  Jane  Haaon,  of  my  half 
hrother  Jamea  Lot,  of  my  half  aiater  Harmret  Don  (the 
wife  of  William  Don),  and  of  my  niece  lury  Faton  the 
tnmofjBlOOO.  Andlnoaaeanyof  the  children  of  my  aaid 
half  sistera,  half  brother,  or  niece  ahall  die  in  my  life- 
time leaviner  ohildien  who  shall  be  liTing^  at  my  deaui  and 
attain  twenty-one,  then  I  pte  a  anm  of  .£1000  to  and 
eqnally  between  anoh  children  of  eaoh  child  of  my  aaid 
half  siatera,  half  brother,  or  nieoe  ao  dying. 

The  testator  gave  the  residue  of  his  personal 
estate  upon  trust  for  all  his  nephews  and  nieces 
lining  at  bis  death,  whether  such  nephew  or  niece 
were  a  child  of  a  brother  or  sister,  or  of  a  half 
brother  or  half  sister  of  his,  in  equal  shares 
among  them. 

There  was  no  maintenance  clause  in  the  will. 
The  testator  was  not  in  loco  parentis  to  any  of  the 
above  legatees. 

The  testator  died  on  the  25th  Sept.  1883,  and 
his  will  was  duly  proved  by  both  executors  on  the 
16th  Dec.  1883. 

Obe  of  the  daughters  of  the  testator's  half 
sister  Catherine  Duthie,  Jane,  the  wife  of  William 
Grant,  died  on  the  8th  May  1876,  before  the  date 
of  the  testator's  will.  All  the  other  children  of 
his  said  half  sister,  as  also  all  the  children  of  his 
half  sister  Jane  Mason,  of  his  half  brother  James 
Ley,  and  of  his  half  sister  Margaret  Don  survived 
the  testator  and  attained  twenty-one.  His  niece 
Mary  Faton  had  five  children,  all  of  whom 
survived  the  testator  and  were  under  the  age  of 
twenty-one  at  the  date  of  this  summons.  Jane 
Grant  left  three  children,  the  defendants  William 
Grant,  Hendry  Grant,  and  Alexander  Grant,  all 
of  whom  were  infants. 


It  was  held  that  these  children  would,  on 
attaining  twenty-one,  be  entitled  to  a  legacy  of 
IWM.  under  the  will. 

Some  of  the  legacies  had  been  set  apart  by  the 
executors  provisionally,  but,  owing  to  the  un- 
certainty as  to  whether  Jane  Grant's  children 
would  take  a  legacy,  all  could  not  be  set  apart. 

The  question  was  "  how  the  executors  ought  to 
provide  for  the  payment  of  any  legacy  or  legacies 
given  to  any  person  or  persons  on  attaining 
twenty-one  who  is  or  are  still  under  that  ag«." 

Lanqworthy  for  the  plaintiff,  the  executor. 

Oi-aham  Hastings,  Q.C.  and  H.  M.  Humphry  for 
the  infants. — These  legacies  are  held  by  the 
executors  in  trust  for  infants  "contingently  on 
their  attaining  the  age  of  twenty-one  years,** 
within  the  meaning  of  sect.  43,  sub-sect.  1,  of  the 
Conveyancing  Act ;  the  income,  therefore,  may  be 
applied  for  their  maintenance  under  that  sub- 
section. The  part  not  so  applied  must  be  applied 
under  sub-sect.  2,  which  says  that  "  The  trustees 
shall  accumulate  all  the  residue  of  the  income  in 
the  way  of  compound  interest  .  .  .  and  shall 
hold  those  accumulations  for  the  benefit  of  the 
person  who  ultimately  becomes  entitled  to  the  pro- 
perty from  which  the  same  arise ;  but  so  that  the 
trustees  may  at  any  time,  if  they  think  fit,  apply 
those  accumulations,  or  any  part  thereof,  as  if  the 
same  were  income  arising  in  the  then  current 
year." 

Farwell  for  persons  interested  in  the  residne.— 
My  contention  is  that  the  Act  is  not  applicable  to 
such  a  case  as  this.  It  does  not  apply  to  income 
to  which  the  infant  cannot  say  he  will  be  entitled 
even  if  he  does  attain  twenty-one : 

£e  JvMin't  OVafii,  50  L.  T.  Bep.  N.  8.  200 ;  25  Ch. 

Div.  748 ; 
Ss  Oeorge,  87  L.  T.  Bep.  N.  S.  904;  5  Ch.  Div.  837. 

It  is  different  from  the  case  where  an  infant  will, 
on  attaining  twenty-one,  become  entitled  to  the 
income  as  well  as  the  capital : 

B«  Cotton,  8S  L.  T.  Bep.  N.  S.  720 ;  1  Ch.  Div.  23S. 

Jolm  Lloyd  for  other  defendants. 

Kat,  J.  reserved  judgment,  intimating  that  he 
would  be  glad  to  hear  any  further  argument  that 
might  be  addressed  to  him. 

Dec.  5. — ^The  case  was  again  mentioned  on  this 
day. 

Oraham  Hattings,  Q.C.  and  H.  M.  Humpkry.—' 
It  has  been  suggested  that  Be  Oeorge  has  been 
printed,  in  the  note  on  page  95  of  the  3rd  edit,  of 
Wolstenholme's  Conveyancing  Acts,  in  mistake 
for  Be  Cotton,  but  it  was  not  necessary  to  pass  an 
Act  to  avoid  the  question  raised  in  £e  Cotton. 
In  the  note  on  page  189  of  the  2nd  edit,  of  Hood 
and  Challis'  Conveyancing  Acts  it  is  stated  that 
the  intermediate  income  of  a  continent  l^acy 
may  be  applied  for  the  maintenance  of  an  infant 
under  sub-sect.  1  of  sect.  43,  although  it  does  not 
belong  to  the  legatee  : 

Be  Buckley's  TnuU,  43  L.  T.  Bep.  N.  S.  109 ;  22  Ch. 
Div.  583. 

Farwell. — Provisions  for  the  maintenance  of 
infants  are  so  usual  that  the  court  would  order 
them  to  be  inserted  in  settlements  made  ander 
its  order  {Ttimer  v.  Sargent,  17  Beav.  515),  bat 
that  would  not  be  done  where  the  infants  have  no 
income.  Sect.  43  is,  by  sub-sect.  3,  made  to  take 
effect  only  if  and  as  fu-  as  a  contrary  intention  is 
not  expressed  in  the  instroment  under  which  th^ 
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interest  of  the  in&nt  arises,  and  snbject  to  the 
terms  and  provisions  of  that  instrument.  By 
this  will  the  testator  has  given  the  intermediate 
income  of  these  legacies  to  his  residnary  legatees ; 
the  infants,  therefore,  cannot  claim  any  part  of  it. 
Dec.  6. — Kay,  J. — In  this  case  legacies  of  10002. 
are  given  to  classes  of  persons  who  should  be 
"living  at  the  testator's  death  and  attain  twenty- 
one,"  and  then  follows  a  residuary  gift  to  all  the 
testator's  nephews  and  nieces  living  at  his  death. 
The  classes  of  persons  to  whom  these  legacies 
are  contingently  given  are  not  children  of  the 
testator,  nor  persons  to  whom  he  was  in  loco 
vareniU.  There  is  no  direction  to  set  apart  the 
legacies,  nor  any  reason  for  doing  so,  except  that, 
the  residue  being  payable  at  once,  it  may  be 
necessary  to  retain  a  sufficient  part  of  such 
residne  to  provide  for  them  in  case  they  should 
become  payable.  Whether  actually  so  retained 
or  not,  tnere  is  no  doubt  that  under  the  wfll  the 
income  until  the  legatees  attain  twenty-one  would 
belong,  not  to  them,  but  to  the  donees  of  the 
residue.  Until  these  contingent  legacies  are  pay- 
able, the  fund  if  reserved  is  only  residue,  and  the 
legatees,  even  should  they  attain  twenty-one,  will 
not  be  en'-.itled  under  the  will  to  the  intermediate 
income  of  the  fund  so  retained ;  but  that  income  is 
part  of  the  residue,  and  belongs  under  the  will  to 
the  residuary  legatees  :  (Fetling  v.  Allen,  5  Hare 
578 ;  Be  Qeorge^.  The  question  I  have  to  deter- 
mine is,  whether  sect  43  of  the  Conveyancing  and 
Law  of  Property  Act  1881  entitles  the  infant 
legatees  to  this  income  in  case  they  should  attain 
twenty-one,  and  to  maintenance  out  of  it  in  the 
meantime.  Assuming  that  10002.  has  been 
retained  out  of  the  residue  to  answer  one  of 
these  l^;acies  if  it  shall  become  pavable,  is  that 
"  property  held  bv  trustees  in  trust  for  an  infant 
contingently  on  his  attaining  the  age  of  twenty- 
one  ?"  If  he  does  attain  twenty-one,  that  sum,  to 
the  extent  of  10002.,  supposing  that  all  the  rest  of 
the  residue  has  been  distributed,  will  be  payable 
to  him,  and  therefore  it  is  difficult  to  say  tnat  the 
case  does  not  come  within  those  words.  The  &ct 
that  it  is  not  actually  set  fq>art,  as  was  admitted 
in  the  argument,  can  make  no  difference.  If  not, 
Btill  a  portion  of  the  residue  must  be  held  in  trust 
for  the  infant  contingently  on  his  attaining 
twenty-one.  The  section  is  intended  to  replace  a 
provision  in  Lord  Cranworth's  Act  (23  &  24  Vict. 
c.  145),  s.  26,  which  is  repealed  by  sect.  71  of  this 
Act.  Lord  Cranworth's  Act  only  enabled  trus- 
tees to  apply  for  maintenance  the  income  to 
which  the  u^ant  "  may  be  entitled  in  respect  of 
snch  property,"  and  it  was  decided  by  the  Court 
of  Appeal  in  Be  George  that,  in  the  case  of  a  con- 
tingent legacy  which  did  not  carry  interest,  the 
income  of  a  fund  paid  into  court  to  the  contingent 
legacy  account  could  not  be  so  applied,  because, 
even  if  he  attained  twenty-one,  the  legatee  would 
not  become  entitled  to  any  of  the  intermediate 
income.  That  decision  was  in  1877,  and  the  con- 
veyancing Act  was  passed  in  1881,  and  in  Mr. 
'Wolstenholme's  thira  edition,  at  page  95,  it  is 
stated  that  this  section  is  so  worded  as  to  avoid 
the  question  raised  in  Be  George.  In  the  same 
note  the  learned  editor  says  that  "if  no  interest 
is  payable  on  the  legacy  till  the  infant  attains 
twenty-one,  there  is  no  income  to  which  the 
section  can  apply,  and  the  residuary  legatee  takes 
the  income  of  tne  residue  without  deduction  till 
the  legacy  becomes  vested.    The  short  ^ect  of 


the  section  seems  capable  of  being  stated  thus : 
where  the  income  will  go  along  with  the  capital, 
if  Mid  when  the  capital  vests,  then  the  income  is 
applicable  under  the  section  for  the  benefit  of  the 
innuit,  otherwise  not."  But  if  that  is  the  effect 
of  the  Act  it  does  not  avoid  the  question  raised  in 
the  case  of  Be  George.  The  precise  question  in 
Be  George  was  whether  Lord  Cranworth's  Act 
applied  to  income  to  which  the  infant  never  could 
become  entitled ;  and  if  this  Act  was  passed  to 
avoid  the  effect  of  Be  George,  the  intention  must 
have  been  to  enable  the  trustees  to  maintain  the 
infant  out  of  income  of  a  contingent  legacy,  which 
income,  but  for  the  Act.  would  belong  to 
someone  else,  and  not  to  the  infant,  even 
though  he  should  attain  twenty-one.  I  have 
communicated  with  Ifr.  Wolstenholme  who 
tells  me,  and  allows  me  to  state,  that  the 
note  in  question  is  erroneous.  The  reference 
should  have  been  to  Be  Cotton.  In  that  case  the 
income  of  the  legacy  would  belong  to  the  legatee 
if  he  attained  twenty-one,  and  the  question  was 
whether  Lord  Cranworth's  Act  applied  to  such 
income,  or  was  only  applicable  to  income  actually 
vested  in  the  infant.  Ihe  court  saying  that  the 
more  apt  expression  would  be  "may  be  or 
become  than  "  may  be,"  yet  held  the  Act  appli> 
cable.  Now  the  difficulty  is,  first,  that  there  was 
no  necessity  after  that  decision  to  alter  the 
language  of  the  statute  to  make  it  applicable  to 
income  of  that  kind ;  and,  secondly,  if  altered  for 
that  purpose,  the  proper  alteration  would  have 
been  to  make  the  phrase  "  may  be  or  become,"  as 
suggested  in  the  judgement  in  Be  Cotton.  But  the 
Act  is  altered  after  that  case,  and  after  the  case 
of  Be  George,  by  striking  out  altogether  any  refer- 
ence to  the  title  of  the  in&nt  to  the  income,  and 
dealing  with  the  income  of  any  property  to  which 
he  is  contingently  entitled,  as  it  would  eeetaprimd 
facie  to  whomsoever  such  income  mav  belong. 
A  case  may  easily  be  put  which  would  render 
this  effect  of  the  Conveyancing  Act  very  start* 
ling.  Suppose  a  testator  gave  a  considerable 
legacy,  say  50,0002.,  to  an  in&nt  just  bom  if  he 
should  live  to  attain  twenty-one,  and  the  residne 
of  his  property  to  another,  the  case  being  one  in 
which  the  residuary  legatee  would  be  entitled  to 
the  income  of  that  legacy  till  the  infant  attained 
twenty-one.  This  statute,  if  it  applies  to  the  case, 
not  only  deprives  the  residuary  legatee  of  so  much 
of  the  income  as  is  wanted  for  the  maintenance  of 
the  infant,  but  it  provides  that  the  trustees  "shall" 
accumulate  all  the  residue  of  that  income,  and 
hold  those  accumulations  "  for  the  benefit  of  the 
person  who  ultimatelv  becomes  entitled  to  the 
property  from  which  the  same  arise,"  with  power 
to  apply  them  at  any  time  as  if  the  same  were 
income  arising  in  the  then  current  year ;  so  that 
it  is  a  statutory  gift  of  the  income  which  the 
testator  has  given  to  the  residuary  legatee  to  the 
infant,  who,  under  his  will,  could  not  become 
entitled  to  it  in  any  event,  and  this  is  the  more 
extraordinary  because  the  provision  in  terms 
applies  to  wills  which  came  into  operation  before 
the  commencement  of  the  Act.  Tberefore,  in  the 
supposed  case,  if  the  residuary  leratee  had  for 
ten  years  before  the  passing  of  the  Act  been 
receiving  the  income  of  the  50,0002.,  and  had 
formed  his  plans  of  life  on  the  assumption  that 
he  would  in  any  event  be  certainly  entitled  to  that 
income  for  the  next  ten  years,  till  the  infant 
attained  twenty-one,  this  Act  .would  at  t  once 
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daprire  him  of  that  income,  «nd  the  trostees  most 
aocomolate  it,  and  if  the  infant  attained  twentj- 
one  must  hand  it  orer  to  him.  This  seems  so 
^ravagant  that  it  is  impossible  to  suppose  it 
iras  the  intention  of  the  Legislature.  I  am  drivoi 
to  the  conclneion  that  the  Act  cannot  be  intended 
to  apply  to  income  to  whidi  the  infant  never  could 
become  entitled,  bat  which  passed  as  residue  to 
another  piersan.  This  riew  is,  I  think,  confirmed 
[jy  the  3rd  8ub^«ection  of  sect.  4S,  which  excepts 
the  case  where  a  contrary  intention  is  expressed 
in  the  iiistrament,  and  also  makes  the  wbide 
IHrovision  "  subject  to  the  terms  of  that  instrument 
and  to  the  prorisioos  therein  contained."  If  the 
iriU  had  mentioned  the  intermediate  income,  and 
e^aressly  giTen  it  to  the  residuary  legatee,  that 
might  amount  to  the  expression  of  a  contrary 
intei^tion.  But  if  the  income  is  in  fact  so  giren, 
though  not  by  express  words  mentioniuK  it,  that 
seems  to  come  within  the  other  wcvtb  of  the 
clause,  and  to  prevent  the  ^plication  of  the 
aeetitm.  For  these  reasons  my  opinion  is  that  in 
thia  oase  the  inc(»ne  of  the  contingent  legacies  is 
not  subject  to  the  provisions  of  sect.  43. 

Solicitws  toe  all  parties,  SandHatiit,  Evntf^, 
and  Amutrtrng, 


WethMday,  Nov.  26, 1884 

(Before  Kat,  J.) 

TssABTKU.  v.  Thk  London  akd  Soiiib-Wsstxbx 
Bailwat  CoHrAirT.  (a) 

Bailway    comfany-^SolieUor — Notie*   to    treat — 
C(ytinier-noiK»—Aeeepia»t»of  hu  toUeiior—Landi 
ClaHse$    ConteUdatvm  AH  1845,  «.  92— Com- 
ptmie*  Clauaea  ContoUdation  Ad  1845^  «.  97. 
The  acceptance  ^  the  tolieitors  of  a  raiboay  com- 
pany of  a  counter-notice,  tervedtmon  MeeoMpcmw 
vnder  sect.  92  of  the  Lands  Ctaittea  Act  1845 
which  is  had  does  not  hind  the  company. 
This  was  an  action  by  a  person  upon  whom  the 
defendant  company  bad  served  notice  to  treat  for 
a  certain  property,  for  a  declaration  that  he  ought 
not  to  be  compelled  to  sell  Ruch  property  without 
certain  other  property  of  which  be  contended  it 
formed  part,  and  an  injunction  to  restrain  the 
company  from  summoning  a  jury,  or  taking  any 
other  steps  to  purchase,  or  take  compulsorily  any 
part  only  of  tne  prc^rty.     The  only  question 
calling  for  a  report  was  as  to  whether  the  company 
was  bound  by  the  acceptance  by  their  solicitors  of 
the  plaintiffs  counter-notice. 

On  the  18th  Jan.  1883,  the  company  gave  to 
the  plaintiff  notice  to  treat  for  a  yard  and  build- 
ings, of  which  he  was  lessee,  at  the  rear  of  two 
houses,  of  which  he  was  also  lessee.  These  pro- 
perties had  all  originally  been  comprised  in  one 
lease,  which  had  been  assigned  to  the  plaintiff, 
but  at  the  date  of  the  notice  to  treat  tliey  had 
been  separated  into  three  different  tenement 

On  the  9th  Feb.  1883,  the  plaintiff  gave  to  the 
company  a  counter-notice  under  sect.  92  of  the 
Lands  ClauRes  Consolidaticm  Act  1845,  requiring 
them  to  take  the  two  houses  as  well  as  the  yard 
and  buUdiugs.  In  answer  to  this  notice  the 
solicitors  of  the  company  wrote  from  their  office 
at  Waterloo  Station  to  the  plaintiff.  After 
referring  to  a  request  which  he  had  made  that  the 
amount  of  the  compensation  should  be  settled  by 

(j»>B«frtrtltyA.J.HALL,B%,B«nWrHlji«] 


a  jury,  and  deprecating  Bach  a  coarse,  they  wrote 
as  follows  : 

Xntk  rcfarcaes  to  jonr  t«(|iuteaMait  fa  the  w— |iaiy 
to  take  the  whole,  w*  acoapt  saek  sotioe,  and  w31  pioeaea 
in  due  oooise  to  ranmon  a  jniy  in  respmt  of  Ha  whato 
ptemiMS,  l»t,  before  aotaaUy  iMniogt  the  wmnanL  paj 
tot  the  nrreTon  meat,  aad  ■••  wbetMr  we  aanaos  aavs 
the  •zpeaae  of  a  J1117. 

There  was  an  attempt  to  settle  the  matter  with- 
out a  jury,  and  surveyors  were  appointed  who 
entered  into  negotiations  as  to  the  value  of  the 
whole  property  required  to  be  taken  under  the 
counter-notice. 

In  July  1888  an  offer  of  S20L  was  made  to  the 
plaintiff,  but  it  was  withdrawn  in  a  few  days 
while  under  his  consideration,  and  before  he  bad 
either  accepted  or  rejected  it. 

On  the  13th  Sept.  1883,  the  company's  solictora 
wrote  to  the  plaintifTs  solicitors  as  follows : 

'With  ie(aid  to  the  lecnuitBMnt  of  vonr  oliaiit  thai 
the  oompany  should  take  ue  whole  of  the  propertj,  w» 
aempteo  lerriee  of  notioe  to  this  effect  in  oidar  to  aaT* 
yoa  {roable ;  bat  it  Nems,  en  leokia^  iato  the  Batter, 
that  the  ease  is  ona  kudlv  aoBiBK  within  tha  mwim 
of  the  92iid  aeotian  of  thslands  Clanaas  Act,  aad  the* 
the  coBkpanv  conld  not  ha  oonpaUad  to  take  more  than 
they  aotoalqf  Teqnize,  or  at  any  rate  more  than  the  aaf)*- 
xate  holding. 

The  company  subsequently  gave  the  plaintiff 
notice  that  they  intended  to  summon  a  jurv  to 
assess  the  value  of  the  property  comprised  m  their 
original  notice  to  treat. 

In  Jan.  1884,  the  writ  in  this  action  was  issued. 

The  plaintiff,  at  the  bearing,  contoided  that 
the  yard  and  buildings  formed  in  fact  part  of 
the  nouses  within  sect.  92  of  the  Lands  Clauses 
Act,  but  this  part  of  the  case  does  not  call  for  a 
report. 

Sobintoft,  Q.G.  and  Cripp»  for  the  plaintiff. — 
The  letter  written  by  the  solicitors  accemiing  the 
eonnter-notice  binds  the  company.  In  Schmnga 
r.  The  Loindo»  and  Bladewall  BaSkoay  Comtfomg 
(8  Sm.  &  Giff.  30),  which  was  the  coofverae  of  this 
case,  a  similar  letter  by  the  company's  solicitms 
was  held  by  Stnart,  V  C,  to  be  ui  assent  by  the 
company  to  treat  with  the  vendor  so  as  to  bind 
him. 

They  also  referred  to  LnoMmar*  t.  Tkt  Titmiom 
wtd  North  Btvm  BaOway  Ce»uB€My{46  L.  T.  Ben. 
N.  S.  162 :  22  Ch.  Div.  25;  50  L.  T.  Bep.  N.  8. 
637 ;  9  App.  Cas.  480}  and  Fmeki*  v.  The  LontUm 
and  BlaeiMall  Baihtoy  ComjxMty  (1  K.  &  J.  34). 

Graham  Haatings,  Q.C.  and  Pkipton  Beale,  tar 

the  company,  were  not  called  upon. 

Kay,  J.  stated  the  facts,  and  hdi  that  the 
counter-notice  was  a  bad  notice  on  the  groaiad 
that  the  yard  and  buildings  did  not  form  any 
part  of  the  two  houses.  He  continued: — The 
point  is  that  that  acceptance  by  the  solicitore  of 
the  company  bound  the  company.  The  poetnlate 
is,  as  I  |K«ssed  upon  the  plaintiff's  coniks^  that 
the  counter-notice  to  take  the  whole  is  bad.  It  is 
a  bad  counter-notice,  because  this  part,  notice  to 
treat  for  which  has  bent  idven,  ia  not  part  of  the 
two  houses,  and,  accordingly,  the  argumoifc 
would  be  this :  that  thtfe  beii^  a  bad  connier^ 
notice  to  take  a  house  which  the  company  are  not 
compeUable  to  take,  the  aoeeptanoe  of  tbit  by  the 
BolicitorB  of  the  company  binds  the  company  to  • 
cmtract  which  they  were  not  bound  to  muce  under 
the  Act  of  Parliament,  via.,  to  take  that  eztm 
property.    I  asked  for  authority  Cor  that,  bat  was 
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referred  to  none.  The  oompanj  not  beinf; 
compellable  to  take  this  property  under  the  Act, 
the  contract,  if  there  is  one  at  all,  is  a  mere  con- 
tract to  purchase  land.  Now,  the  mode  in  which 
the  company  is  to  be  bonnd  by  an  a^freement 
which  oo^ht  to  be  in  writing  is,  under  sect.  97  of 
tiie  CompanifiB  Claases  Act,  to  be  in  writing, 
signed  by  a  committee  to  maJce  oontracts,  or  the 
directors,  or  any  two  of  them ;  but  this  is  not 
signed  by  any  committee  to  make  contracts,  or  by 
the  directors,  and  I  ask  how  am  I  to  assume,  or 
infer  what  evidence  is  there  that  the  solicitors  of 
the  company  had  power  to  contract  that  the  com- 
pany shoold  bny  land  which  they  are  not  compell- 
able to  bny  under  the  Act.  It  seems  to  me  the 
plaintiff  bias  failed  to  make  oat  either  that  there 
was  a  good  counter-notice  to  treat,  or  that  the 
Acceptance  of  the  bad  coonter-ncrtice  by  the 
solicitors  was  in  any  way  or  shape  binding  on  the 
company,  and  accordingly  I  most  dismiss  this 
action  with  costs. 

Solicitors  for  the  plaintiff,  Wilkin$o»  and 
HotoletL 

Solicitors  for  the  company  Birduun  and  Co. 


Saturday,  Dee.  6,  1884 

(Before  Kat,  J.) 

Oldham  V.  Snjxe».  (a) 

EquiUMevunigage — Depomt  ofdeeda — Foredotare 

or  tola — CoBtteyaneiiu^  and  Lane  cf  Property  AH 

1881,  •.25,«n&-«Ki.2. 
An  eqHitahle  mortgagee  hi/  depotit  of  deede  applied 

under  sect.  25,  guii^eeef.  *2,  </  the  Conveyancing  Ad 

1881, /or  an  order  for  tale  tnstoai  offoredoeure. 

There  viae  no  memorandttm  of  the  charge,  and 

no  agreement  by  the  luortgagor  to  exeewfa  a  legal 

mortgage. 
The  order  atked  for  teat  tnade. 
This  was  an  action  by  an  equitable  mortgagee  by 
deposit  of  deeds  to  enforce  his  security  against 
the  mortgaged  estate  by  foreclosnre  or  sale. 

The  defendant  had  borrowed  from  the  plaintiff 
2002.  and  as  a  secuiity  for  the  repayment  of  that 
sum  and  interest  had  given  him  a  promissory 
note,  and  deposited  with  him  tiie  title  deeds  of  a 
leasehold  estate. 

There  was  no  memorandum  of  the  deposit,  and 
no  written  t^eement  by  the  mortgagor  to  execute 
a  legal  mortgage. 

l^e  interest  being  considerably  in  arrear,  the 
plaintiff  brought  this  action.  Tad  defendant  did 
not  enter  an  appearance  or  deliver  anv  defence. 
The  plaintiff  set  down  the  action  as  a  short  cause 
on  motion  for  judgment  in  default  of  defence. 

^e  defendant  md  not  appear. 

H.  Greenwood  for  the  plaintiff. — I  ask  for  an 
order  fcr  sale  instead  of  forecloeare.  Perhaps 
under  the  Chancery  Procedure  Act  1852  (15  &  16 
Vict.  c.  86),  s.  48,  an  equitable  mortgagee  by 
deposit  was  not  entitled  to  a  Bale  unless  there 
had  been  an  agreement  to  execute  a  l^al  mort- 
gage: (York  iJnioH  Ba/nking  Company  t.  Artloy, 
II  Ch.  Dir.  a05) :  but  the  words  of  sub-eect.  2  of 
aect.  25  (()  are  wide  enough  to  authorise  a  sale, 

All  %Bpotr»A  by  A.  J.  Ball,  Esq^  BuTl«ter.«t-Law. 

(i)  Convayuoinff  Aot  1881,  aeot. 25 (2) :  "In any  aotioa, 
whether  for  iatttSogaxe,  or  tat  icdemption,  or  for  lale,  or 
for  the  naaiaff  and  payaunt  m  aoy  Tminmr  of  martgtfgt 
maamj,  the  eeatt,  <»  the  leiiaeat  of  llw  aortgagae,  or  «t 


although  there  is  no  such  agreement.  In  sab' 
aect.  6  of  sect.  2  of  the  Act,  "mortgage"  is 
defined  as  including  "  any  charge  on  any  propoiy 
for  securing  money  or  money's  wortn,"  and 
"mortgage  money  as  meaning  "monev  or 
moneys  worth  secured  by  a  mortgage.  In 
Wadev.  WiUon  (47  L.  T.  Bep.  N.  8.  696;  22 
Ch.  Div.  235),  where  an  order  for  a  sale  was  made, 
it  does  not  appear  from  the  report  whether  there 
was  any  agreement  to  execute  a  legal  mortgage  or 
not. 

SIat,  J. — ^I  will  make  the  order  yon  ask  for.  I 
direct  that  the  sale  be  carried  oat  by  laying  pro* 
poaals  before  the  chief  clerk. 

Solicitors  for  the  nlaintiff,  H.  B.  Clarke  and 
Bon. 


Jnne  90  and  Ang.  8, 1884. 

(Before  Chiitt,  J.) 
CosoLAN  V.  Leyluid.  (a) 

Jlaarried  woman — S^forate  nee — Property  aoquirtd 
aftier  amtraet^Marfied  IFomen's  Property  Ad 
1882  (45  ^  46  rid.  c.  75),  1. 1.  tub-ted*,  \toh. 

The  eouH  was  moved  to  emforoe  againd  the  defen- 
dant, a  married  woman,  an  arbUraiot't  award 
made  in  purtuanee  of  a  eoMseMl  re^ereaee  by  an 
order  of  April  1883.  The  caute  of  action  ttas  a 
eontreuit  entered  into  in  1879  by  tlie  defendant 
wiih  the  plaintiff,  and  it  appeeared  that  by  the 
order  of  rtferemee  <A«  d^mdant  had  agreed  to 
pay  the  ttun  atearded  by  Me  arbitrator,  cmd  cod*. 

a  wtt*  tnbmitted  by  the  plaintiff  that  ted.  I,  tnh- 
ted.  4,  of  the  Married  Women't  Property  Ad 
1882  loot  relroepedive,ond  that  teparate  property 
acquired  by  the  defendant  tubteqaently  to  fhe 
date  of  the  contract  could  be  taken  in  eMeufton, 
alto  that  the  content  order  fuHit  be  heU  to  b« 
eatUaaient  to  a  new  eontrad. 

SeCl,  that  tub-ted.  4  had  no  retrotpectioe  operation 
to  at  to  indnde  eontradt  entered  into  by  a 
married  woman  brfore  the  patting  of  the  Act,  a* 
it  mat  not  expretthf  ttated  that  it  not  to  be  retro- 
tpedive ;  butthat  anordermade  after  the  patting 
of  the  Ad  by  content  in  an  adion  by  a  creditor 
agaimd  a  married  taoman  in  reiped  of  her  con- 
tract before  the  Act  (by  which  oraor  aU  qtudioni 

'  under  the  eontrad  voere  r^erred  to  cm  artntrator 
toho  teat  to  have  ail  the  poioert  of  a  judge  of  the 
High  Court,  a$id  the  pcutiet  hotmd  themeeloet  to 
keep  the  award)  wot  an  agreement  by  a  married 
woman  after  the  Ad  within  ted.  1,  eub-teett.  3 
and  4;  and  iluit  her  teparate  edate  which  the 
had  at  the  date  of  tnA  agreement  wat  licMe  to 
pay  the  amount  found  by  the  atoard  to  be  due 
from  her  under  the  eontrad ;  and  thienfore,  that 
any  teparate  edate  which  the  defendant  had  at, 
or  after,  the  date  of  the  eontrad  wat  UabU  to  be 
taken  in  execution  of  the  judgment  founded  on  tho 
content  order. 

oaf  peraoB  intenstetl  either  in  tba  mortsaKe  monij  or 
in  Uia  richt  of  tedemptioo,  and  notwitoataadiiig  the 
diMSBt  of  any  other  person,  and  notwith«t>odtnf  that 
the  moctgaaaa  or  any  pctaon  so  intensted,  does  aot 
appear  ia  the  aotiaB,  abd  withont  aUowiny  say  tisM 
for  tcdemptioB  or  far  pajBcot  of  any  mortiage  maa<y, 
may,  if  it  thinks  fit,  dueot  a  sale  of  the  mortnjged  pro- 
perty on  anoh  temu  a«  it  thinks  fit,  inelading,  if  it  thinks 
fit,  the  deposit  in  ooart  of  a  reasonable  lom  fixed  by  the 
eeort,  to  meet  the  expenses  of  sale  aad  to  aaoue  p«v- 
fanaaaoeefthetMM." 
M  <<eac«idkv  A.  OOTMAias  Sat,  Ea«,  Buiietar-et  Lnr. 
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The  defendants,  Mr.  and  Mrs.  Leyland,  lived 
a]>art,  and  in  Jane  1879  a  Be]>aration  deed  was 
executed  by  them,  under  wnich  Mr.  Leyland 
covenanted  that  he  would,  daring  the  life  of  Mrs. 
Leyland,  pay  to  Thsmas  Sutherland  the  sum  of 
20001.  per  annum,  to  be  held  on  trust  for  Mrs. 
Leyland  for  her  sole  and  separate  use. 

In  the  earl^part  of  that  year  Mrs.  Leyland, 
while  on  a  visit  to  the  plaintiff  and  his  wife, 
proposed  that  she  should  make  his  house  her 
home,  and  that  for  this  purpose  he  should  take  a 
l^srer  house  for  their  joint  occupancy,  upon 
certain  terms  as  to  contributing  to  the  expenses, 
which  not  having  been  reduced  into  writing, 
were  differently  stated  by  the  plaintiff  and  the 
defendant. 

Pursuant  to  this  agreement,  the  plaintiff  took 
a  house  for  three  years  from  the  Slat  March  1879, 
but  the  expenses  proving  very  heavy  the  arrange- 
ment was  terminated  on  the  Ist  Oct.  1879,  and 
exclasive  possession  of  the  house  was  then  given 
np  to  Mrs.  Lowland. 

The  plaintiff  bad  furnished  Mrs.  Leyland  with 
an  account  of  the  expenses'  of  the  establishment 
upon  which  he  claimM  a  balance  of  1621.  7«.  9d., 
and  this  action  was  brought  against  Mr.  uid  Mrs 
Leyland,  and  the  trustee  of  the  separation  deed 
of  June  1879  (Thomas  Sutherland),  claiming  a 
declaration  that  the  agreement  was  binding  on 
the  separate  property  of  Mrs.  Leyland,  and  that 
her  sepacate  estate,  which  was  vested  in  her  or  in 
Thomas  Sutherland  in  trust  for  her,  was  charge- 
able with  payment  of  the  1621.  It.  9d.  and  interest, 
and  payment  by  Thomas  Sutherland  of  such  sum 
out  of  the  mbneys  received  by  him,  or  comine  to 
his  hands  for  the  separate  use  of  the  defendant 
Mrs.  Leyland. 

By  her  statement  of  defence  and  counter-claim 
Mrs.  Leyland  contested  the  accuracy  of  the 
account  furnished  to  her  by  the  plaintiff,  denied 
that  1621.  7«.  9d.,  or  any  part  thereof,  was  owing 
from  her  to  the  plaintiff,  but  on  the  contrary 
asserted  that  the  plaintiff  was  indebted  to  her  in 
the  sum  of  2402.  which  she  claimed  by  counter- 
claim. She  also  denied  that  the  plaintiff  made 
any  disbursements  at  her  request,  or  for  her 
braiefit  or  use,  or  on  the  faith  or  credit  of  her 
separate  estate. 

By  an  order  made  in  the  action  when  it  came 
on  tar  trial  on  the  25th  April  18^,  it  was  by  con- 
sent ordered  that  it  be  referred  to  the  award  of 
J.  E.  Paget,  one  of  the  district  registrars  of 
Liverpool,  to  ascertain  whether  the  agreement 
made  between  the  plaintiff  and  the  defendant 
Mrs.  Leyland  was  in  the  terms  set  up  by  the 
^aintiff  or  in  the  terms  set  np  bv  the  defen- 
dant, and  what  were  the  terms  thereof.  And 
the  arbitrator  was  to  take  the  account  between 
the  parties  on  the  footing  of  such  agreement,  and 
was  to  award  and  certify  what  was  due  from  one 
party  to  the  other ;  and  by  the  like  consent  it 
was  ordered  that  the  arbitrator  should  have  all 
the  powers  as  to  certify  and  otherwise  of  a  judge 
of  tne  High  Court ;  and  by  the  like  consent  the 
costs  of  the  action  were  to  abide  the  result  of  the 
said  accounts,  and  the  costs  of  the  reference  and 
of  the  award  were  to  be  in  the  discretion  of  the 
arbitrator ;  and  bv  the  like  consent  it  was  stated 
that  the  parties  did  and  should  on  their  respec- 
tive parts  in  all  things  stand  to,  abide  by,  obey, 
perform,  fulfil,  and  keep  the  award,  &c.,  of  the 
arbitrator  so  to  be  made  and  published,  and  that 


no  action  was  to  be  brought  by  either  party 
against  the  arbitrator  for  any  matter  or  thing  he 
should  do  in  or  touching  the  question  ther^y 
referred  to  him. 

By  his  award,  dated  the  15th  Jan.  1884,  the 
arbitrator  had  found  and  awarded  that  the  agree- 
ment between  the  plaintiff  and  the  defendant 
Mrs.  Leyland  was  in  the  terms  set  up  by  the 
plaintiff,  and  having  taken  the  accounts  on  the 
footing  of  such  agreement,  he  awarded  and 
certified  that  the  sum  of  7M.  11«,  7i.  was  at  the 
commencement  of  the  action  and  still  was  dne 
from  Mrs.  Levland  to  the  plaintiff,  and  as  to  the 
costs  in  his  (discretion  (which  had  been  taxed  at 
197{.  10«.  2d.)  he  directed  that  they  ahould  be 
borne  and  paid  by  Mrs.  Leyland. 

The  plaintiff  now  moved  that  the  defendant 
Mrs.  Leyland  might  be  ordered  to  pay  to  the 
plaintiff  the  sum  of  702.  11a.  Id.  awarded  and 
certified  to  be  dne  from  her  to  him,  and  also 
1972.  10«.  2d.,  the  taxed  costs  of  the  plaintiff  of 
the  action  and  of  the  reference,  with  interest ;  and 
that  it  might  be  declared  that  the  separate  pro- 
perty of  the  defendant  Mrs.  Leyland  vested  in 
her,  or  in  the  defendant  Sutherland,  or  any  other 
person  in  trust  for  her,  was  chargeable  with  pay- 
ment of  such  sums  and  interest,  and  the  costs 
thereinafter  directed  to  be  paid,  and  that  the  same 
were  payable  thereout,  and  that  the  defendant 
SutherUmd  might  be  ordered  to  pay  to  the  plain- 
tiff the  two  several  sums  and  interest  and  costs 
oat  of  any  moneys  in  or  hereafter  coming  into 
his  hands  as  part  of  the  separate  estate  of  the 
defendant  Mrs.  Leyland.  The  motion  also  asked 
for  the  appointment  of  a  receiver  of  the  separate 
estate  of  Mrs.  Leyland,  or  that  (if  necessary)  an 
inquiry  might  be  directed  of  what  such  separate 
estate  consisted  on  the  27th  April  1880  when  the 
writ  was  issued,  and  on  the  15th  April  1884,  and 
in  whom  it  was  then  Mid  now  vested,  and  of  what 
it  now  consisted,  and  whether  there  had  been  any 
and  what  disposition  thereof  or  dealings  therewitn 
by  the  defendant  Mrs.  Leyland  since  the  dates 
aforesaid ;  for  liberty  to  sign  judgment  against  the 
defendant  Mrs.  Leyland,  and  to  issue  execution 
against  her  separate  estate  for  such  soma  and 
interest  and  costs ;  and  that  the  defendant  Mrs. 
Levland  ought  to  be  ordered  to  pay  to  the  plain- 
tiff his  costs  of  this  motion. 

In  support  of  the  motion  the  plaintiff  had 
made  an  a£Bdavit  to  the  effect  that  the  defendant 
Mrs.  Leyland  was  possessed  of  fomitare  and 
other  household  goods  and  effects  of  considerable 
value  now  in  a  dwelling-house  occupied  by  her, 
and  that  she  was  also  possessed  of  valuable 
jewellery  and  other  personal  effects  of  consider- 
able value,  and  that  sach  furniture,  jewellery,  and 
effects  belonged  to  her  as  her  separate  property, 
and  were  of  suflScient  value  to  satisfy  the  sums  of 
701.  lis.  7(2.  and  1972. 10s.  2(2.,  the  plaintiiTs  taxed 
costs  of  the  action  and  of  the  reference,  which 
said  sums  were  still  due  and  unsatisfied. 

Inee,  Q.C.  and  MaeConkey,  for  the  pluntiff,  in 
support  of  the  motion. — ^The  plaintiff  is  entitled 
to  an  order  for  payment,  by  Mrs.  Levland,  ol  the 
sums  which  have  been  certified  to  be  due  from 
her  by  the  award,  and  to  a  declaration  of  charge 
upon  all  separate  property,  not  only  on  that  which 
she  was  possessed  of  at  the  date  of  the  contract^ 
but  also  upon  all  that  she  has  acxjuired  subse- 
quently.   Bub-seots.  3  and  4  of  sect.  1  of  die 
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[Chan.  Div. 


Married  Women's  Property  Act  1882  are  not 
confined  to  c<nttracta  entered  into  after  the  passing 
of  the  Act,  bat  have  a  retrospective  as  well  as  a 
prospective  operation,  so  as  to  entitle  a  creditor, 
irho^  has  secared  bis  debt  by  a  judgment,  to 
realise  it  whenever  he  can  find  separate  estate  ont 
of  which  to  satisfy  it : 

Brown  v.  Jforyan,  12  L.  Bep.  Ir.  122. 
Urs.  Leyland,  who  appeared  separately  in  the 
action,  by  consenting  to  comply  with  the  award 
directed  by  the  order  of  the  25tb  April  1883, 
which  was  made  in  her  presence  and  with  her 
consent,  entered  into  a  new  contract  after  the 
Act  bad  come  into  operation  to  pay  the  amount 
that  might  be  found  due  from  her,  so  that,  in  any 
case,  subjects.  3  and  4  of  sect.  1  apply.  An  order 
by  consent  in  mi  action  has  all  tne  incidents  of, 
and  may  be  enforced  as  a  contract,  and  non- 
performance of  the  award  gives  a  right  of 
action: 

fP«ii(igor(n  v.  BuUtn,  9 B.  A  C.  840; 

JMvDMlmr.  Otimor«,15L.T.Bep.N.&8S6:  L.  Bep. 
1C.P.570. 

Being  in  the  position  of  a  married  woman,  she 
made  braveU  liable  for  the  amount  which  might 
be  awarded,  and  the  plaintiff  is  entitled  to  issue 
execution : 

mtliMn<v.jr«reMr.47L.T.Bq>.N.8.140;  9Q.B. 
Div.  337, 

The  plaintiff  is  also  entitled  to  recover  his  costs, 
whicn  were  to  abide  the  resnlt  of  the  award. 
Even  before  the  Act  of  1882  a  married  woman 
could  not  have  the  benefit  of  a  liti^tion,  and 
then  repudiate  her  liability.  A  married  woman 
has  been  ordered  personally  to  pay  costs : 

Pmiberlon  t.  MeGill,  8  L.  T.  siap.  N.  8.  207 :  1  Jnr. 
N.  S.  1(W5 ; 

Morrit  r.  Freeman,  3  P.  Dir.  65 ; 

Btmnt  V.  Wood,  IS  Ch.  Div.  005. 

Also  a  writ  of  ea.  sa.  against  her  would  be  a  good 
writ: 

ITevtoa  v.  BoocUe,  4  C.  B.  8SB,  365, 800. 

In  the  Chancery  Division  the  order  may  be 
enforced  by  the  appointment  of  a  receiver  untO 
pavment  of  the  amount  found  due  by  the  taxing 
officer's  certificate,  and  the  costs  of  the  apph- 
cation,  without  separate  proceedings  to  enforce 
the  donand  against  her  separate  estate : 

S*  Ptaee  and  WaUtr,  48  L.  T.  Bep.  N.  8.  637: 
MCh.Div.40S. 

Bomer,  Q.C.  for  the  defendants. — Mrs.  Leyland 
bad  no  separate  property  at  the  date  of  the 
contract  of  Marcn  1879,  which  preceded  the 
separation  deed ;  and  the  Act  of  1882  is  not 
retrospective  so  as  to  bring  contracts  entered 
into  by  a  married  woman  before  the  commence- 
ment of  the  Act  within  the  provisions  of  sub- 
sects.  3  and  4  of  sect.  7,  and  to  bind  separate 
property  which  she  may  acquire  after  the  date  of 
the  contract.  The  language  of  that  section  is 
expressly  confined  to  future  contracts.  'The  order 
of  reference,  which  was  made  by  consent,  does 
not  amount  to  a  fresh  contract  after  the  com- 
mencement of  the  Act  so  as  to  bring  the  case 
within  the  provisions  of  sect.  1.  Mrs.  Leyland 
never  intended  to  extend  her  liabilitv  by  entering 
into  a  new  contract.  She  asserted  that  the  plain- 
tiff had  been  overpaid,  and  in  consenting  to  the 
reference  she  intended  to  bind  herself  to  the 
extent  of  the  old  contract  and  no  further,  and 
cannot  in  any  sense  be  held  to  have  made  a 


fresh  contract  within  the  meaning  of  the  Act. 
With  regard  to  the  cases  at  common  law  cited  to 
prove  that  a  married  woman  is  personally  liable 
to  an  execution  for  costs,  and  that  a  writ  of  ea.  $a. 
can  be  maintained  against  her,  the  courts  in 
those  cases  simply  gave  the  order  in  case  a 
married  woman  bad  any  property  in  her  own 
right  for  her  separate  use,  and  it  she  had  none 
it  could  not  be  enforced.  It  was  the  invariable 
practice  in  Chancery  not  to  make  a  married 
woman  personally  liable  for  costs,  but  only  to 
make  the  costs  a  charae  on  her  separate  estate, 
which  was  liable  to  the  principal  claim  in  the 
suit. 

Chittt,  J. — The  first  point  to  be  determined  in 
this  case  is,  whether  sub-sect.  4  of  sect.  1  of  the 
Married  Women's  Property  Act  1882  is  retrospec- 
tive or  not.  The  words  are :  "  Every  contract 
entered  into  by  a  married  woman  with  respect  to 
and  to  bind  her  separate  property  shall  bind  not 
only  the  separate  property  which  she  is  possessed 
of  or  entitled  to  at  the  (Jate  of  the  contract,  but 
also  all  separate  property  which  she  may  there- 
after acquire."  In  tne  case  before  me  tne  con- 
tract was  made  befcn«  the  time  limited  for  the 
commencement  of  the  Act.  As  the  law  stood 
then,  her  contract  bound  only  such  separate 
estate  as  she  had  at  the  date  of  the  contract. 
It  is  not  clear  whether  she  bad  then,  or  now  has, 
any  separate  estate,  but  I  will  assume  that  she 
had  none  at  the  time  of  entoring  into  the 
contract.  In  my  opinion,  sab-sect.  4  of  sect.  1 
is  not  retrospective,  as  the  words  "shall  bind," 
&c.,  are  words  of  futurity,  and  are  not  sufficiently 
strong  to  impose  a  new  obligation  on  married 
women,  and  to  displace  the  general  rule  that  a 
statute  is  prospective  unless  expressly  stated  to  be 
retrospective.  The  Act  refers  to  future  and  not 
to  past  contracts,  and  the  words  "every  contract" 
are  not,  in  my  opinion,  sufficient  to  include  con- 
tracts  entered  into  by  her  before  the  Act  came 
into  operation.  Moreover,  the  first  three  sub- 
sections of  sect.  1  are  clearly  clauses  referring  to 
future  capacity ;  and  it  would  be  strange  if  a 
retrospective  clause  were  to  be  found  amongst 
prospective  clauses.  But  then  it  was  contended 
that  the  order  by  consent  of  April  1883  amounted 
to  a  new  contract  on  the  part  of  the  married 
woman  after  the  commencement  of  the  Act  to 
pay  what  should  be  found  due  from  her.  She 
appeared  to  and  defended  the  action  separately, 
and  in  the  action  the  order  of  April  1883  was 
made  by  consent.  The  question  is  whether  or 
not  this  was  e(  contract  on  the  part  of  the 
married  woman.  It  is  clear  that  a  contract  may 
be  embodied  in  an  order  of  reference,  for,  as 
was  said  in  Weniworth  v.  BuUen  {libi  sup.),  the 
contract  of  the  parties  embodied  in  the  consent 
order  was  not  less  a  contract  and  snbject  to  the 
incidents  of  a  contract  because  there  was  super- 
added the  command  of  the  judge.  It  was  su^ 
gested  that  this  was  a  mere  dictum,  but  in 
lAecetleu  v.  OUmore  [ubi  $up.)  Erie,  C.J.  says: 
"  I  think  the  opinion  expressed  by  Parke,  J.  in 
Wentworth  v.  BuUen,  in  what  was  really  a  con- 
sidered judgment  rather  than  a  dictum,  was 
perfectly  correct."  I  think  that  it  was  a  new 
agreement  on  the  part  of  the  married  woman 
aner  the  commencement  of  the  Act,  and  that  I 
am  not  straining  the  effect  of  the  order  in  sajring 
so.  The  question  cannot  depend  on  whether  she 
had  or  had  not  any  separate  estate  at  the  time 
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•of  entering  into  the  original  contract.  If  there 
-was  a  new  contract,  and  oonsiatently  with 
Went  worth  t.  BtUleti  I  am  warranted  in  holding 
that  this  was  a  contract  by  Mrs.  Ley  land  after 
the  date  of  the  commencement  of  the  Act,  then 
:8ab-sect.  3  of  sect.  1  is  applicable ;  and  it  is  to 
be  deemed  to  be  a  contract  entereid  into  by  her 
with  respect  to  and  to  bind  her  separate  pro- 
perty, and  therefore,  by  sub-sect.  4,  any  separate 
property  which  she  had  at  or  after  the  date 
■of  such  agreement,  is  liable  to  pay  the  amount 
found  to  be  due  &om  her  nnder  the  contract, 
.and  is  liable  to  be  taken  in  execution  under  the 
.judgment.  But  neither  sub -sects.  3  or  4  of 
«ect.  1  can,  in  my  opinion,  be  said  to  be  retro- 
spective in  the  sense  of  applying  to  contracts  made 
previously  to.  the  date  of  the  commencement  of 
the  Act.  I  may  add  that  sub-sects.  2  and  5  of 
isecf.  1  may  be  particularly  referred  to  as  con- 
firming the  view  I  take  with  regard  to  sab-sects. 
3  and  1,  these  bong  plainly,  from  their  language, 
clauses  conferring  tutnre  capacity  on  married 
women. 

.  MituiUe  ^  Order. — Order  payment  of  the  earns 
■a!  701.  lU  li.  and  1972.  lOf.  2<i.  as  asked,  and 
tiao  payaient  of  the  costs  of  this  applicatioa, 
with  a  declarafeioa  that  the  defesdajat,  Krs. 
Leyland,  is  bound  to  pay  these  sums  aJod  the 
•oOBtB  oat  of  her  separate  estate  geoouUy,  with- 
out regard  to  the  time  when  it  was  acqaiiwd. 

Solicitors  for  the  appellant,  W.  W.  TTyMwe 
:And  jSfon,  agente  for  Evan*,  Lockett,  and  Co., 
XdTerpooL 

Solwitors  for  the  respondent,  8i»^*o»  and 
Iforih,  LiverpooL 


Aug.  8  atid  11. 1884. 

(Before  Chittt,  J.) 

Be  JjLOTD  AND  Sos's  Taase  Maxk  ;  Lloyd  v. 

BOTTOKLZT.  (a) 

Trade  mark — BeelifiecUion  tf  re^tttr — EMibmiie 
tuer — Fiee  yea,r$  after  regiitraiion — P<U«»ti, 
Designs,  and  Trade  Marks  Act  1883  (46  1-  47 
Tict.  c.  57),  M.  64;  76,  90, 113. 

L.  had  registered  a  trade  mark  *»  1877,  and 
appeared  on  ike  register  as  prcprielor  tkereo/i 
Mbrought  an  aetion  in  1884  against  £.,  aUeging 
*erongfu,l  user,  or  imUsOion  of  ike  trade  mark. 

B.  nofc  m»ved  to  eacpunge  this  trade  mark  from  tke 
recfister,  and  alleged  eommou  usertfUh^ore  amd 

■    after  registration. 

.Hidd,  tluU  the  motion  dhu^  sMcqeed,  as  tke  ttuark 
o*gkt  not  to  hetve  been  registered;  amd  ikai  tite 
rigkt  to  tke  exctnsive  vtser  of  a  trade  mark  after 
the  eviration  <f  Ave  years  from  tke  dale  of 
registration  given  by  sect  76tftke  Trade  Marks 
Aet  1883  is  subject  to  and  controlled  by  sect.  90, 

.  and  iker^ors  amy  person  mko  considers  kimseif 
tiggrieved  by  any  entry  made  in  tke  register 
taitkout  suffveiemt  eamse' is  not  predvuded,  by  the 
expiration  of  five  years  from  tke  date  of  mefc 
registration,  from  skovnmg  tkat  the  wutrh  ought 
stot  to  Juuw  been  registered. 

This  wns  a  motion  on  behalf  of  the  (lefendants 
Messrs.  Bottomley  and  Co.,  cigiu-  manufacturers, 
.at  Halifax,  in  Yorkshire,  that  the  entry  of  a  trade 
mark  registered  in  the  name  of  Edmund  Lloyd 
:aad  Sons,  and  used  by  them  on  boxes  of  cigars, 

(a)  S^teUi  br  A.  COTMAJtxa  Sin,  Sm,  BuiMMk«t>I««. 


might  be  expunged  from  the  register  ok  dae 
ground  that  it  haid  been  entered  thereia  witkawt 
sufficient  cause,  being  a  mark  calculated  to 
deceive,  and  being  at  the  time  o£  regietratioii, 
and  continuing  to  oe,  a  common  mark  and  paUiti 
juris. 

On  the  16th  Aug.  1876  Messrs.  Uoyd  and 
Sons,  who  carried  on  business  as  cigar  and 
tobacco  manufacturers  in  Holbom  and  at  Exeter, 
applied  for  registration  nf  a  trade  mark,  con- 
Bisting  of  the  words -"La  Minerva-Hafaana,"  in 
respect  of  tobacco ;  a  user  of  eight  years  before 
the  9th  Aug.  1876  being  claimea  for  such  mark, 
and  on  the  24th  May  1877  the  name  of  Edmund 
Lk>yd  was  entered  on  the  register  of  trade  marks 
as  proprietor  of  the  trade  mark. 

Messrs.  Lloyd  having  found  oat  in  Aprfl  1884 
that  BottcHnley  and  Co.,  of  Halifax,  were  sdliBS 
cigars  in  boxes  made  by  Bayner  and  Co,  m 
Liverpool,  and  branded  "  La  Minerra-Hafaana  " 
in  exact  imitation  of  Lloyd's  registered  trade 
mark,  issued  a  writ  in  June  last  against  Bottom- 
ley  and  Bayner  and  Go.  for  damages  for  the 
wrongful  use  or  imitation  of  the  trade  mark,  and 
for  an  injunction.  An  interim  injmctioa  was 
obtained,  which  was  afterwards,  on  the  10th  July 
1884,  dissolved  upon  an  nndertakiBg  by  Bottomley 
to  keep  an  account  of  all  sales  of  cigar  boares 
bearing  an  irortatiow  of  tke  plaiitti&'  teade  nark 
until  after  the  trial  of  the  action;  and  Bayner 
and  Co.  were  dismissed  from  the  actiea  upon 
ierms. 

Messrs.  Bottomley  and  Co.  had  sinee  suited 
a  notice  of  motion,  and  now  moved  to  tOL- 
ponge  the  trade  mark  in  qaestioa  fraai  the 
register.  The  aj^ication  was  sapported  hy 
evidence  that  the  brand  "  La  MinMrva-Hafaana " 
had  been  in  common  and  continoocn  «se  in 
the  cigar  trade  for  many  years  prior  to  1876 
and  1877  and  subsequently  thei-eto.  In  jiar- 
ticolar  large  quaatities  €i  cigars  in  boxes  beanng 
this  brand  had  been  in  18b9,  and  oontinnoasly 
since,  sold  both  in  ftnd  oat  of  this  oonntiy 
by  Stein  and  Co.  of  Antwerp,  and  boxes  thos 
Manded  had  also  been  largely  mannfactoxed  by 
one  Rothschild,  of  Leicester,  whose  stoek-in-trwie, 
inclodiag  the  brand  "  La  Minerra-Hafaana,"  was 
ddiivered  to  Bayner  and  Ca  ob  the  16th  Maidi 
1877  in  part  payment  of  a  debt  doe  to  Ibi  — 

On  the  otlier  hand,  Messrs.  Lloyd  aad  Sons 
stated  their  belief  that  the  trade  mark  in  q«estion 
had  never  been  generally  used  in  the  trade  as 
applied  to  cigars,  and  that  their  right  to  it  was 
exclusive.  It  amieared  also  that  in  Dec.  1877, 
Jan.  1678,  and  April  1879,  three  separate  fiiMS, 
on  threat  of  legal  proceedings,  had  onnsmited  to 
give  up  the  nse  of  a  facsiiBile  of  Lloyd  and  Son's 
registered  mark. 

Bamer,  Q.C.  aad  Wallace  for  the  ^ylieants.— 
Acoording  to  sub-sect.  1  (c)  of  seek  64  of  the 
Trade  Marks  Act  1883  the  proper  sabjeci  for  a 
trade  mark,  and  one  c^Mbte  of  registratMm,  asaat 
bo  "  a  distinctive  device,  mark,  braad,  hnadinj^ 
label,  ticket,  or  fancy  word,  or  words  not  m 
common  use,"  and  this  the  term  "  Minerva "  is 
not.  We  have  conclusive  evidence  to  show  tbat 
this  term  was  in  ooounon  aad  constant  use  im  the 
tobacco  trade  long  before  the  registration  in  1877 
by  Lloyd  and  Sons.  We  c«mtend  thai  we  are,  in 
consequMice,  entitled,  under  sect.  90  of  the  Act 
of  1883  to  have  the  entry  expunged,  as  haviag 
I  been  made  without  sufficient  oaoBt. 
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Ailtm,  Q.C.  and  £.  Cialar  {Poeoek  with  them) 
for  the  reepondents. — The  words  "  La  Minerro  " 
were  not  common  to  the  trade,  or  in  general  ase 
at  the  time  o!  registration,  and  there  is  no 
eridenee  adduced  which  shows  that  the  thing 
r^stered  was  not  a  good  trade  mark,  and  one 
capable  of  registration.  If,  however,  the  court 
shonld  be  of  opinion  that  conunoa  nser  in  the 
tobacco  trade  before  r^istration  of  the  mark  in 
question  has  been  estwlished,  as  our  mark  has 
been  now  on  the  register  without  opposition  for 
five  years,  we  have  gained  a  legal  title  to  it.  There 
is  a  dictum  by  Jesael,  ILR.  as  follows  :  "  If  they 
bad  gone  on  for  five  years  they  would  have  got  a 
legal  right  if  they  haa  not  been  opposed."  (This 
only  appears  in  the  shorthand  notes,  and  not  in 
the  report.) 

S*  B^a»  and  Co.U  Trad*  Mark,  S8  L.  T.  Bep.  N.  S- 
777  s  7  Ch.  Mr.  784. 

In  no  case  as  yet  has  a  frequent  user  prior  to 
registration  of  a  trade  mark  been  held  to  nullify 
the  registration  after  a  lapse  of  five  years,  except 
in  oases  were  it  was  something  not  capable  of 
being  registered  as  a  proper  trademark : 

BtJ.B.  Patmtr'i  AppUeationJU  L.  T.  Bsp.  N.  S. 

787;  21  Ch.  DiT.  47)  4B  L.  T.  Bep.  N.&G8;  24 

Ck.I>iT.  S04; 
S*  Ltonard  and  SUu't  Trad»  Itarl;  fht  Talvolint 

COM.  51 L.  T.  Bep.  N.  S.85;  26 Ch.  Dir.  288. 

Granting  that  it  may  have  been  "  publicly  used 
hj  more  than  three  persons  on  the  same,  or  a 
similar  description  of  goods,"  and  so  become 
common  to  the  trade  in  such  goods,  in  accordance 
with  sub-sect.  3  of  sect.  74  of  the  Trade  Marks 
Act  1883,  that  defect  is  cured  by  sect.  76,  if  the 
words  registered  are  special  and  distinctive  with 
regard  to  what  is  capable  of  being  registered  as 
ft  trade  mark  witnin  the  definition  of  sub- 
sect,  (a)  of  sect.  74  of  the  Act  of  1883.  That  is 
the  case  here.  [Chjttt,  J. — It  appears  to  me  that 
sect.  90  is  pctramount  to  sect.  76,  having  regjard 
to  the  concluding  words  of  that  section,  "  subject 
to  the  provisions  of  this  Aot."l  As  our  right  to 
this  trade  mark  had  indefeasibly  accrued  before 
the  commencement  of  the  Act  of  1883,  we  are 
within  the  protection  of  the  Act  of  1875  by  virtue 
of  the  saving  clause  in  the  latter  Act,  sect.  113. 

Bowier  in  reply. — If  these  words  were  not  the 
proper  subject  of  a  trade  mark  when  registered, 
and  ought  not  to  have  been  ever  allowed  to  be 
registered,  registration  for  five  ypars  cannot  cure 
the  prdiminaty  defect : 

at  J.  B.  Palmttt'iApfiicatioit  (iiMnp.). 

Chittt,  J. — The  facts  in  this  case,  are  that 
Lloyd  and  Sons  have  been  on  the  register  for 
more  than  five  years  in  respect  of  the  mark  "La 
Minerva,"  and  they  claim  to  be  entitled  accord- 
ingly. But  evidence  is  adduced  to  show  that 
this  so-called  trade  mark  is  not  a  trade  mark  at 
all,  having  been  a  term  in  common  use  at  the 
time  of  registration,  and  the  present  motion  is  to 
rectify  the  register  under  sect.  90  on  the  ground 
that  the  mark  was  entered  "without  sufficient 
cause."  Without  going  through  other  parts  of 
the  Act  it  is  sufficient  to  say  that  sect.  76,  which 
oiacts  that  registration  shall  after  the  expiration 
of  five  ^ears  from  the  date  of  the  registration  be 
eonchisive  evidence  of  the  right  to  the  exclusive 
nse  of  the  mark,  by  the  concluding  words,  "  sub- 
ject to  the  provisions  of  this  Act,  lets  in  and  is 
controlled  by  sect.  90,  which  is  paramount  to 


!  sect.  76,  and  contains  no  limitation  of  time.  Any- 
person,  therefore,  who  is  aggrieved,  and  can  show 
■that  the  entry  was  made  on  the  register  without 
sufficient  cause,  may  apply.  The  language  of' 
sect.  76  is  not  the  same  as  that  of  the  correspond- 
ing sect.  3  in  the  former  Act.  [His  Lordship 
referred  to  these  sections.]  Apart  therefore  from 
JRe  /.  B.  Palmer'$  Applicaiion  {ubi  gup.),  the  result 
of  this  Act  is,  that  any  person  aggrieved  may 
a^ly  to  get  rid  of  the  entry,  and  succeed,  not- 
withstancung  more  than  five  years  have  elapsed 
since  registration.  On  the  evidence  it  is  plain 
that  this  so-called  mark  was  common  in  the  trade, 
inasmuch  as  it  was  in  use  by  more  than  three 
perscms  before  the  application  to  register,  and,  if 
BO,  it  was  not  a  distmctive  mark  or  device,  but 
was  oomnum  in  the  trade,  inasmuch  as  it  had  been 
publicly  used  by  more  than  three  persons  on  the 
same  or  a  similar  description  of  goods  before  the 
application  to  register.  If  so,  goods  having  this 
mark  on  them  had  no  distinctive  mark  such  as- 
was  required  by  sect.  74.  In  Be  Hyde  and  Co.'a 
Trade  Mark  {ubi  tup.)  Jessel,  M.B.,  on  motion, 
rardered  the  registration  which  had  been  made  to 
be  struck  out.  Reliance,  however,  has  been  placed 
in  the  argument  on  behalf  of  the  respondents  on 
an  observation  of  the  Master  of  the  Bolls,  which 
was  to  be  found  in  the  shorthand  notes  of  the 
argument  in  that  case.  But  the  Master  of  the- 
BmIs  reconsidered  the  matter  afterwards  in  Be 
J.  B.  Fdlmer't  Avplieation,  and  at  best  it  was  a 
mere  dictum.  I  m>ld,  therefore,  that  it  is  com- 
petent  to  the  applicants,  notwithstanding  the- 
expiration  of  five  years  from  the  date  of  registra- 
tion, to  show  that  the  thing  called  a  trade  maik 
is  not  a  trade  mark  at  all,  and  ought  not  to  have 
been  registered.  The  evidence  was  practically 
all  one  way,  and  there  has  been  an  absolute- 
refusal  on  the  part  of  the  respondent  to  accept 
the  challenge  of  the  applicant.  He  nowhere- 
pledges  his  belief  that  at  uie  date  of  registration 
it  was  a  mark  to  which  he  had  the  exclusive 
right.  No  evidence  was  given  of  how  he  came  to- 
invent  it ;  in  fact,  upon  the  evidence  as  it  stands, 
it  appears  that  he  found  the  term  "  La  Minerva" 
current  in  the  market,  laid  hold  of  it,  and  got  it 
registered.  On  the  evidence  more  than  four  per- 
sons had  been  in  the  habit  of  publicly  using  this, 
mark,  and  the  motion  must  therefore  succeed.  I 
am  told,  however,  that  the  case  depends  not  on 
the  Act  of  1883,  but  on  that  of  1875,  and  that,  as 
the  respondent  had  acquired  an  absolute  title- 
under  the  Act  of  1875,  all  his  rights  are  preserved 
to  him  by  sect.  113  of  the  Act  of  1883.  It  appears 
to  me,  however,  after  the  decision  ia  Be  J.  B, 
Fahner'i  AppUecUion,  that  I  most  have  come  to- 
jnst  the  same  ooncJosion  if  I  had  to  decide  the 
case  on  the  Act  of  1875.  Under  sect.  10  of  the 
Act  of  1875,  which  was  much  nM>re  cumbersome,, 
this  was  not  any  special  or  distinctive  word  or- 
words,  or  combination  of  figures  or  letters  used  as 
a  trade  mai^  before  the  passing  of  the  Act  within 
the  meaning  of  that  section,  so  as  to  be  capable 
of  registration,  as  such,  under  the  Act  of  1875.  I 
therefore  come  to  the  same  conclusion  on  both 
Acts,  and  the  motion  to  expunge  this  mark  from 
the  register  must  succeed. 

Solicitors  for  the  applicant,  Bum  and  Berridge,. 
fcff  Oodfvey  Bhodet,  Halifax. 

Solicitor  for  the  respondent,  IF.  G.  Brighten. 
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Saturday,  Nov.  1, 1884. 

(Before  Chittt,  J.) 

lie  The  Nacupai  Gold  Mining  Compakt.  (a) 

Company^ — Windlng-tip^WUlidrawal  of  petition 
by  petitioner — Bight  of  creditor*  appearing  to 
sutmort  petition  to  cost* — Companies  Act  1862 
(25  ^  26  Viet,  c  89), ».  82— General  Order,  Nov. 
1862,  aehedule  3,  Form  1. 

A  petition  preeenled  by  a  creditor  for  the  winding- 
up  of  a  company  teas  toithdraivn  on  the  applica- 
tion of  the  petitioner  by  arrangement,  the  eompony 
paying  the  debt,  and  the  petition  toa<  digmi$»ed 
with  cost*.  Some  other  creditor*  and  ihareholder* 
appeared  to  tupport  it,  in  coneequenee  of  service 
on  them.  It  was  submitted  that  they  were  not 
entHied  to  their  costs,  as  they  had  not  appeared 
to  oppose. 

JSeld,  that  they  were  entitled  to  their  costs  because, 
though  they  had  appeared  in  support  of  the  peti- 
tion, (hey  cmaosea  Us  withdrawal,  and  had 
appeared  rigntiy. 

Be  The  Jablochkoff  Electric  Light  and  Power 
Company  (49  L.  T.  Sep.  JT.  S.  666 ;  W.  N.  1883, 
p.  189)  distinguished. 

A  CBEDITOR  of  the  above-named  company  had 
presented  a  petition  that  it  might  be  voand-up. 
The  petition  came  on  for  hearing  in  due  course, 
when  the  petitioner's  counsel  stated  that,  owing  to 
an  arrangement  which  had  been  made,  he  wished 
to  hare  the  petition  dismissed,  as  the  company 
had  paid  his  debt.  Accordingly  an  order  dis- 
missing the  petition  with  costs  was  made,  bnt  the 
counsel  for  tnc  shareholders  appearing  to  support 
the  petition  claimed  to  have  tneir  costs  paid  by 
the  petitioner. 

Whiiehome,  Q.C.  and  Bibton  for  the  petitioner. 
•—This  petition  was  served  by  advertisement,  and 
addressed  only  to  creditors  or  contributories  who 
intended  to  oppose  the  winding-up  order,  in 
accordance  with  Greneral  Order  Nov.  1862,  sched.  3, 
form  1.  Consequently  those  who  have  appeared 
to  support  it  cannot  lie  allowed  their  costs ;  they 
can  only  have  them  if  they  appear  to  oppose.  As 
the  petition  is  withdrawn  tne  court  cannot  even 
look  at  it,  and  cannot  tell  whether  the  opposing 
or  the  supporting  parties  would  have  been  on  the 
winning  side,  and  therefore  entitled  to  costs : 

Rt  Patent  Cocoa  Fibre  Company  Limited,  1  Ch.  Div. 
617; 

Be  Jabloehhoff  Electric  Light  and  Power  Cempany 
Limited.  49  L.  T.  Bep.  N.  8.  566;  W.  N.  1883, 
p.  189; 

BnoUey'i  OompaniM  Aota  4th  edit.  p.  901. 

O.  Henderson  tor  shareholders  supporting  the 
petition. — I  not  only  appear  to  support  the  peti- 
tion, butalso  to  object  to  its  withdrawal,  and  con- 
sequently am  entitled  to  my  costs  for  appearing 
in  consequence  of  the  advertisement. 

Quin  appeared  for  the  company. 

Chitty,  J. — I  have  no  doubt  about  this  point. 
The  statutory  advertisement  is  equivalent  to 
actual  service,  and  any  persons  served  with  a  peti- 
tion are  entitled  to  appear,  and,  if  they  appear 
rightly,  to  have  their  costs.  It  would  be  most 
nilfair  to  shareholders,  who  come  here  in  conse- 
quence of  the  advertisement  to  support  the  peti- 
tion, to  tell  them  that  they  are  not  to  have  their 
costs.  In  one  sense,  however,  they  do  oppose,  for 
they  oppose  the  withdrawal  of  it  unless    their 

(a)  Beportad  by  A.  COTsaASKl  Bin,  Eaq.,  BuriiteiHit-Law. 


costs  are  provided  for.  To  my  mind  they  are 
clearly  entitled  to  their  costs.  The  case  before 
Pearson,  J.,  of  Be  The  Jahloehkoff  Elaetrie  Light 
and  Power  Company  Limited  {ubi  stip.)  is  different 
from  the  present  one,  for  thiere  the  shareholders 
who  had  intended  to  support  the  petition  con> 
sented  to  its  withdrawid  or  dismissaL  That  is 
clearly  not  the  case  here. 

Solicitor  for  the  petitioner,  E.  Lee. 

Solicitors  for  other  parties  appearing,  Ashurst, 
Morris,  Crt'q), and  Co.;  Foss  and Ledsam. 


Friday,  Nov.  21, 1884. 
(Before  Chittt,  J.) 

Be    HlTCHBLL     AHD     Co.'s     ANS     HOU6HTOV     ASJt 

Hallmabk's  Tkaos  Masjl  (a) 
Trade  mark — Two  marks  on  register — Common 
eiement  —  Beetification — Patents,  Designs,  and 
Trade  Marks  Act  1883  (46  #■  47  VicL  c  57).  «.  90. 

Two  whisky  manufa^eturers  liad  each  applied  for 
registraiwn  of  a  similar  trade  mark.  They 
entered  into  an  agreement  Otat  they  should 
respectively  be  at  liberty  to  register  their  trade 
marks,  but  tluii  the  user  of  such  trade  mark* 
should  be  subject  to  certain  restrictions,  and  that 
a  note  to  tliat  ^ect  should  be  entered  on  the 
reaiiter,  with  liberty  in  the  case  of  the  omianon 
of  such  note  for  either  party  to  apply,  as  a  peraott 
aggrieved,  for  rectification  of  the  register.  The 
note  as  to  the  restriction  of  the  user  had  been 
omitted  when  the  trade  marks  icere  registered. 
The  applicaiUs  now  moved  for  an  order  varying 
the  entry  on  the  register  by  adding  a  note  that 
the  user  thereof  was  restricted  by  the  aiove-Mei»> 
tioned  agreement. 

Held,  that  the  court  would  make  the  order  to  vary 
and  rectify  in  accordance  with  the  terms  ef  the 
agreemetU,  and  thai  notice  of  the  reetifioation 
must  be  given  to  the  comptroller. 

Be  Babone  (Seb.  Dig.  MS)  followed. 

MxssRS.  MiTCHXiX  AHD  Cc,  who  were  whisky 
manufacturers  carrying  on  business  in  Belfast 
applied  to  register,  in  class  43,  a  trade  mark, 
comprising  amongst  other  things  the  words 
"Cruiskeen  Lawn,"  and  to  whiw  the  number 
34^163  was  given. 

Messrs.  Houghton  and  Hallmark,  who  were  alao 
whiskv  manufacturers,  and  who  canied  on  busi- 
ness in  Liverpool,  applied  to  register  a  trmde 
mark  in  the  same  class,  which  also  comprised  the 
words  "Cruiskeen  Lawn,"  and  to  which  the 
number  29,419  was  given. 

Proceedings  were  threatened  on  both  sides  in 
consequence,  but  to  avoid  litigation  both  parties 
entered  into  an  agreement  in  writing,  dated  the 
22nd  April  1884,  whereby  it  was  agreM  that  they 
should  respectively  be  at  liberty  to  register  their 
respective  trade  marks,  but  that  the  user  of  such 
trade  marks,  after  registration,  should  be  re- 
stricted as  set  forth  in  clauses  3, 4,  5,  and  6  of  the 
agreement.  The  6th  clause  of  the  agreement  pro- 
vided that  on  the  registration  of  the  said  marks 
(Nos.  34,163  and  29,419)  the  said  company  and  the 
said  Houghton  and  Hallmark  should  cause  a  note 
of  the  restriction  on  the  nser  thereof,  imposed  by 
clauses  2,  3,  4,  and  5  of  the  said  agreement,  to  tie 
entered  on  the  register  of  trade  marks,  and  in 

(a)  a^ottai  bj  A.  COTSGASBi  SiM,  Kaq.,  Bmlrter  rt  iMW. 
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Be  Hau,  ;  Hall  v.  Hall. 


[Chaw.  Dit. 


default  of  their  bo  doing  eitber  party  might  apply, 
as  persons  aggrieved,  to  rectify  the  register  of 
trade  marks  by  the  insertion  of  snch  a  note,  and 
that  the  defaulting  party  should  pay  the  costs  of 
the  application. 

Both  the  marks  had  been  registered  without  a 
note  of  the  restriction  of  the  user;  and  a  motion 
was  now  made  on  behalf  of  both-  the  firms  of 
whisky  manufacturers  under  sect.  90  of  the 
Patents,  Designs,  and  Trade  Marks  Act  1883,  to 
rectify  the  register  of  trade  marks  by  adding  to 
the  r^istration  of  each  of  the  two  marks  a  note 
to  the  effect  that  the  user  thereof  was  restricted 
by  the  aforesaid  agreement. 

/.  Cviler  for  the  applicants. — The  object  of  this 
application  is  to  prevent  any  assignment  of  the 
trade  marks  without  notice  of  the  agreement.  In 
support  of  the  motion  he  cited 

Ba  Leonardt,  S«b.  IMf .  810 ; 

R» Bahont,  Seb.  Dig.  648; 

B»  KvJm  and  Co., »  L.  J.  238,  Ch^ 

Chittt,  J. — In  this  case  T  will  make  the  order 
to  .vary  and  rectify  the  register  in  accordance 
with  the  terms  of  the  agreement,  and  notice  of 
this  rectification  must  be  given  to  the  comptroller 
by  the  applicants. 

Solicitors  for  the  parties,  HtUchituon  and 
McKenna. 


Thursday,  Jan.  23. 

(Before  Peabson,  J.) 

B«  Hall  ;  Hall  v.  Hall,  (a) 

Praetiee — Chder  for  certain  inqutriet— Order  LV., 
r.  3,  ».  10 — Rule  12— Effect  upon  power*  of 
tmtteet. 

A.  hy  wiU  appointed  three  trtuteet,  one  of  whom  wa* 
B.,  the  tenant  for  life,  and  directed  that  any 
vacancy  in  ths  number  of  trusteet  should  he  fOled 
up  vnthin  one  year  after  it  occurred.  One  trustee 
disclaimed,  the  other  died  after  some  years,  leaving 
B.  surviving.  An  action  was  commented,  asking 
for  the  general  execution  of  the  irustt  of  th«  wiU. 
The  Court,  under  Order  LV.,  r.  3,  suh-sect.  10, 
ordered  only  certain  fecial  inquiries,  among 
which  icas  an  inquiry  whether  new  trustees  had 
been  appointed,  and  whether  any  and  what  eteps 
ought  to  be  taken  for  their  appointment.  Pending 
thu  inquiry  B,  appointed  a  iiew  trustee.  The 
plaintiffs  now  moved  to  restrain  the  funds  being 
handed  to  him  and  hit  acting  a*  trustee. 

Seld,  that  the  special  inquiry  made  it  the  duty  of 
B.  not  to  Jul  up  the  appoiiUm^nt  wUlumt  the 
approval  of  the  court,  but  that  the  power  was  not 
destroyed ;  all  that  was  necessary  was  for  B.  to 
appoint  a  person  whom,  the  cowt  would  approve, 
and  it  notoeing  alleged  that  the  new  truriee  wa* 
an  improper  person,  the  court  would  not  interfere 
with  his  appoiTitment,  and  it  wa*  not  nece**ary 
formally  to  sanction  it. 

Chablss  Radclyfpi!  Hall,  by  hi<  will,  dated  the 
Slst  Dec.  1872,  gave  all  his  residuary  personal' 
estate  to  the  defendant  Badclyffe  Hall  and  John 
Fielder  Hall  and  H^nry  Bieade,  upon  trust, 
subject  to  certain  charges,  and  to  the  accumula- 
tion of  one-third  of  the  income,  so  long  as  the 
law  would  permit,  for  the  defendant  for  life, 
and  after  his  death  for  his  children,  as  he  should 
appoint,  and  in    default    for    them    equally   at 

(a)  Bepoited  bj  J.  B.  Bkooki,  Esq.,  Bairister-it-Lair. 


twenty  -  one  or  marriage.  And  the  testator 
directed  that  any  vacancy  which  might  occur  in 
the  o£Bce  of  trustee  of  that  his  will  should  be 
filled  up  within  one  year  from  the  happening 
thereof,  and  he  appoint'ed  the  said  three  trustees 
executors  of  that  his  will. 
The  will  contained  no  power  to  appoint  new 

The  testator  died  on  the  2l8t  March  1879. 
Henry  Reade  disclaimed  the  trusts  of  the  will, 
and  John  Fielder  Hall  died  in  Apnl  1883.  No 
trustee  was  appointed  in  either  of  their  places 
before  the  commencement  of  this  action. 

On  the  16th  May  1883  this  action  was  brought 
by  the  children  of  B.  Hall  against  their  father 
for  the  execution  of  the  trusts  of  the  will. 

On  the  20th  May  1883  indgment  was  given  in 
the  said  action  under  Order  Ly.,r. 3  (10)B.  S.C., 
not  directing  a  general  execution  of  the  trusts  of 
the  will,  but  directing  certain  inquiries,  among 
which  was  an  inquiry  whether  any  and  what 
persons  had  been  appointed  new  trnstees,  and 
whether  any  and  what  proceedings  should  bo 
taken  for  the  appointment-  of  new  trustees  of  the 
said  will. 

By  deed  dated  the  21st  Deo.  1884  the  defen- 
dant, in  exercise  of  the  power  given  him  by  the 
Conveyancing  Act  1881 ,  appointed  WiUiom  Joseph 
Warren  a  trustee  of  the  said  will  jointly  with 
himself. 

This  was  a  motion  on  the  part  of  the  plainti& 
to  restrain  the  defendant  from  transferring  the 
funds,  subject  to  the  trusts  of  the  will,  to  the  stud 
W.  J.  Warren,  and  to  restrain  Wairen  from 
acting  as  trustee  of  the  will. 

Montague  Cookson,  Q.O.  and  H.  WarUers  Home 
for  the  motion. — The  power  of  appointing  new 
trustees  is  suspended,  just  as  every  other  power 
in  the  will  is,  by  the  order  for  executing  the  trusts 
in  this  court.  The  power  is  not  indeed  absolutely 
g^ne;  any  exercise  of  it,  except  under  the 
sanction  of  the  court,  is  improper,  and  the  court 
will  restrain  its  being  acted  upon — at  least  till 
the  court  has  approved  it : 

B<  Qadd ;  Eastwood  v.  dark*,  46  L.  T.  Bep.  N.  8. 
895;  iBCh.  Dir.  184. 

Evidence  had  been  adduced  that  Warren  was  not 
a  fit  person  to  be  trustee,  but  had  been  contra- 
dicted, and  this  contention  was  abandoned. 

CozensSardy,  Q.C.  and  Underhill  for  the 
defendant. — There  is  not  here  a  general  order  for 
administration  or  execution  of  the  trusts.  Only 
certain  inquiries  were  ordered,  and  the  case  is  the 
same  as  it  a  summons  had  been  taken  out  for 
those  inquiries  only  under  R.  S.  C,  Order  LV., 
r.  3.  Rule  12  of  that  order  expressly  provides 
that  the  issue  of  a  summons  under  rule  3  shall 
not  interfere  with  or  control  anv  power  or  dis- 
cretion vested  in  any  executor,  administrator,  or 
trustee  except  so  far  as  such  interference  or 
control  may  necessarily  be  involved  in  the  par- 
ticular relief  sought.  Even  a  general  administra- 
tion order  does  not  destroy  a  power  to  appoint 
new  trustees.  It  only  obliges  the  person  exer- 
cising the  power  to  satisfy  the  court  that  he  has 
appomted  a  proper  person,  and  that  Mr.  Warren 
is  a  proper  person  is  not  now  disputed. 

M.  Cookson,  Q.C.  in  reply.— Here  there  is  a 
special  inquiry  about  the  appointment  of  new 
trustees.  The  exertion  in  Order  LV.,  r.  12, 
therefore  applies. 
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Pkabsou,  J. — This  action  TrBS  commenced  by 
-yrrit,  not  b^  originating  summons.  The  state- 
ment of  claim  asks  for  general  administration  of 
the  testator's  personal  estate.  The  first  paragntph 
of  the  prayer  la,  "  that  the  personal  estate  of  tne 
testator  Charles  BadclyfEe  Hall,  deceased,  may  be 
administered,  and  the  trusts  of  his  will  relating  to 
the  same  carried  into  execution  by  the  order  and 
under  the  direction  of  the  court."  But  the  court 
did  not  think  fit  to  make  an  order  for  general 
administration,  bat  nnder  the  circumstances 
deliberately  made  an  order  directing  certain 
inquiries  only.  I  have  no  hesitation  m  saying 
that  by  snch  an  order  the  exercise  by  the 
trustees  of  the  powers  given  by  the  will  is 
in  no  way  interfered  with,  except  so  far  as 
snch  exercise  most  necessajrily  clash  with  the 
particular  inquiries  ordered.  What  has  happened 
in  this  case  is  this :  The  will  contained  a  direction 
that  any  vacancy  in  the  trusteeship  should  be 
filled  tip  within  a  year.  At  the  time  this  order 
was  made  there  was  only  one  trustee.  The  court 
directed  this  inquiry :  [His  Lordship  read  the 
inqniry  set  out  above.]  Then  the  defendant 
appointed  Mr.  Warren  trustee.  That  inquiry 
being  directed,  I  think  it  was  the  duty  of  the 
defendant  not  to  fill  up  the  vacancies  in  the 
tmsteeship  without  an  application  for  the 
araroval  of  the  court.  But  it  has  been  decided 
that  all  the  person  possessing  the  power  has  to 
do  in  soch  a  case  is  to  take  core  that  he  appoints 
8«>ch  a  person  as  the  court  will  approve.      The 

Cer  ta  nomination  is  left  in  him,  but  the  court 
a.  power  of  control  to  see  that  a  fit  and  proper 
person  is  appointed.  The  proper  course  for  the 
defendant  would  have  been  to  make  an  applica- 
tion in  chambers  stating  that  he  intended  to 
appoint  Warren,  and  if  it  was  found  that  there 
was  no  objection  to  his  appointment,  it  would  have 
been  approved.  There  is  no  objection  made  to 
Warren  in  this  case.  But  it  is  said  that,  because 
the  appointment  was  made  while  this  inquiry  was 
pending,  I  ought  to  interfere  with  it  and  refer 
the  whole  matter  back  to  chambers,  and  if  I 
do  not  do  that  I  ought  to  formally  sanction  the 
appointment.  I  see  no  necessity  for  doing  either. 
In  the  coarse  of  the  argument  in  Be  Gould  (23 
Ch.  Div.  136)  Bagfrallay,  L.J.  says,  after  refer- 
ring to  the  observations  of  the  Master  of  the  Rolls 
in  Tempest  v.  Lord  Canioyt  (48  L.  T.  Rep.  N.  S. 
13;  21  Ch.  Div.  571,  678):  "This  may  be  illns- 
trated  by  the  case  of  persons  having  a  power  of 
appointing  new  trustees.  Even  after  a  decree  in 
a  suit  for  administering  the  trusts  has  been  made 
they  may  still  exercise  the  power,  but  the  court 
•will  see- that  they  do  not  appoint  improper  per- 
sons." I  think  tnat  is  the  sole  duty  ot  the  court 
in  the  matter,  and  therefore  the  defendant  under- 
taking to  appoint  a  third  trustee  and  to  submit 
his  name  to  the  chief  clerk  before  appointment,  I 
shall  make  no  further  order  on  the  motion. 

The  motion  also  asked  for  payment  into  court  of 
a  sum  appearing  to  be  due  from  the  defendant  on 
a^BCOunt  of  income.  His  Lordship  held  that  this 
application  was  premature  till  the  accounts 
between  capital  and  inc<xne  were  completed,  and 
specially  reserved  the  costs  of  the  motion. 

Solicitors:    Waddilove   and   Johnton:    A.  W. 


Thunday,  Jan.  23. 

(Before  p£A.it80N,  J.) 

Dkaox  v.  Ha£tofp.(<i) 

Prcuiiee — Executor — Action  by  one  executor  ahne 
.  —Order  XVI.,  r.  11. 

S.  depotited  deeds  with  P.  (one  of  the  exeeutore  of 
A^,  a*  »ecu,riiy  for  moneyt  advanced  by  him,  out 
of  tnoneyi  in  hi*  band$  as  such  executor.  P. 
became  bankrupt,  and  xeent  abroad  to  eaeape 
proseetition  for  fraud.  This  action  was  brouglU 
oy  D.,  Hie  other  executor  alone,  for  foi-edosure. 

Held,  on  a  summons  that  P.  should  be  added  at  a 
party,  and  to  rtay  proeeedings  till  he  teas  so 
added,  that,  if  the  facts  alleged  stated  above 
were  proved,  there  would  be  no  object  in  cutting 
P.  as  a  party,  and  that,  if  they  were  not  made  out, 
the  court  could  add  P.  so  soon  as  it  appeared  he 
might  have  any  interest. 

ASJOCRKED   SUHUOXS. 

This  was  an  action  for  an  account  of  moneys 
due  upon  an  equitable  mortga^,  payment,  and  in 
default  sale  or  foreclosure,  and  possession. 

On  the  31st  Dec.  1878  the  firm  of  Messrs. 
Parker,  solicitors,  a-lvanced  to  the  defendant  Sir 
John  William  Cradock  Hartopp  the  sum.  of 
69681. ;  on  the  6th  Jan.  1879  they  advanced  him  a 
farther  sum  of  9000J.  Both  sums  were  advanced 
by  Messrs.  Pai-ker,  acfing  as  solicitors  for  the 
estate  of  George  Ashwell,  deceased,  and  out  of 
moneys  belonging  to  Frederick  Searle  Parker, 
one  of  the  partners  in  the  firm,  and  the  plaintiff 
Charles  Drage,  as  executors  of  George  Ashwell. 
The  statement  of  claim  alleged  that  they  were  so 
lent  "  with  notice  to  and  knowledge  by  the  defen- 
dant that  they  were  the  moneys  belonging  to 
George  Ash  well's  estate."  The  defendant  gava 
charges  in  writing  to  Messrs.  Parker,  upon  certain 

Eroperty  for  the  said  sums,  and  directed  them  to 
old  the  deeds  which  were  in  their  possession  as 
security  for  the  loans.  It  did  not  appear  that 
there  was  any  reference  in  the  written  charge  to 
the  money  belonging  to  Ashwell's  estate. 

On  the  20th  March  1884  the  two  Messrs. 
Parker  were  jointly  and  separately  adjudicated 
bankrupt,  and  both  went  out  of  the  jurisdiction. 
The  plaintiff  commenced  this  action  on  tlic 
10th  Dec.  1884,  as  executor  of  the  SMd  George 
Ashwell,  without  joining  F.  S.  Parker  as  co- 
plaintiff  or  defendant. 

The  defendant  took  out  a  summons  that  F.  S. 
Parker  should  be  added  as  a  party,  and  that  all 
proceedings  should  be  stayed  until  he  was  so 
added.  This  summons  was  adjourned  into  conrt, 
and  now  came  on  for  hearing. 

Whitworth  for  the  defendant. — An  action  for 
foreclosure  by  one  of  two  executors  alone  cannot 
be  maintained.  In  Daniel's  Chancery  Practice 
(6th  edit.  p.  239)  it  is  stated  that  the  rule  which 
requires  them  all  to  be  parties  "  may  be  dispensed 
with  if  any  of  them  are  not  answerable  to  the 
process  of  the  court ;"  but  the  case  quoted  for  this 
proposition  (Cowstad  v.  Cebf,  Prec.  in  Ch.  83)  docs 
not  bear  it  out  at  all.  It  was  an  action  by  a 
residuary  legatee  to  make  one  executor  acnount 
for  moneys  which  he  had  himself  received.  Here 
the  security  was  given  to  Parker  alone.  The 
plaintiff  is  suing  on  the  ground  that  it  was  givca 
for  the  benefit  of  die  estate  of   which  he  and 

<a)  Baported  ij  1.  B.  Baooxs,  Biiq.,  Btaitt»«^J*ik 
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Parker  are  co-tmstees,  but  in  Lake  r.  Soudt 
Kenttngton  Hbfel  Compamj  (40  L.  T.  Rep.  N.  S- 
638;  II  Ch.  Div.  121)  the  Court  of  Appeal  held 
that  trostees  who  were  not  co-plaintiffs  most  be 
made  defendants. 

Lamgtey  for  the  plaintiff. — ^This  is  in  the  first 
place  an  action  to  recover  money.  Under  the  old 
rule,  a  defendant  who  wished  to  bare  another 
plaintiff  joined  had  to  swear  that  he  was  within 
the  jarisdiction.  That  cannot  be  done  here. 
WeUter  y.  Spencer  (3  B.  &  Aid.  360)  shows  that 
ezecntors  can  maintain  an  action  for  money  lent 
by  one  of  them  alone.  Evm  if  the  plaintiff 
coald  not  sne  alone  under  the  old  law,  the  case 
conMB  within  Order  XYL,  rr.  1, 11. 

WhUwoirth  in  reply. 

Pkaxsoii,  J  — ^This  is  an  action  broagfat  by  the 
|>]aintiff  Drage  as  one  of  the  executors  of  the 
win  of  George  Ashwell.  His  co-executor  F.  8. 
Parker  is  bankrupt  and  out  of  the  jurisdiction, 
and  it  is  objected  that  he  ought  to  be  made  a 
party.  The  statement  of  claim  contains  allega- 
tions that  certain  moneys  were  advanced  upon 
the  secnrities  belonging  to  the  defendant,  and 
that  notice  was  given  to  the  defendant,  and  he 
acknowledged  that  these  moneys  belonged  to  the 
estate  of  George  Ashwell.  Upon  those  ^legations 
it  appears  that  the  defendant  knew  tl^t  the 
money  came  from  Ashwell's  estate,  and  gave  these 
ehar|^  to  Messrs.  Parker  m  their  character  of 
solicitors  to  the  executors  of  AshwelL  If  those 
allegationa  are  made  oat,  I  cannot  see  that  it  will 
be  any  advantage  to  anyone  to  have  Parker  before 
the  court.  H  they  are  not  made  out,  a  question 
may  arise  whether  Parker  had  any  interest  in 
these  moneys.  But  if  any  such  question  should 
arise  the  court  will  be  able  to  deal  with  it  and  can 
make  Parker  a  party  at  any  time  if  it  should  be 
necessary.  I  do  not  think  it  necessary  to  compli- 
cate the  action  at  this  stage  by  adding  him  as  a 
defendant.  T  am  not  aware  that  the  court  has  any 
power  to  add  him  as  a  plaintiff.  There  is  no 
evidence  before  me  that  anyone  knows  where  he  is, 
or  that  the  court  would  be  able  to  make  any  order 
for  substituted  service,  and  I  therefore  decline  to 
make  any  order  upon  the  summons. 

Solicitors  for  the  plaintiff,  Fairfoot,  WM,  and 
Jlodke. 

Solicitors  for  the  defendant.  Prior,  Sigg,  Church, 
and  Adams. 


QUEEN'S  BENCH  DIVISION. 
Thwrtday,  Jan.  15. 
(Before  Gbote  and  Lofes,  JJ.) 
Saitkdbm  v.  Pawliy.  (o) 
Praetiee — Notice    of  trial— Power  to  ahridije  the 
time — Bulet   of  Sworeme     Court    1883 — Order 
XXXVI.,  r.  12— Order  LXIV.,  r.  7. 
Order  XXXVL,  r.  12,  jjroui'de*  that  if  the  plaintiff 
does  not  loithin  six  leeeks  after  the  close  of  the 
pleadings,  or  within  tnch  extended  time  as  the 
court  or  a  judge  may  aUow,  give  notice  of  trial, 
the  defendant  may  before  notice  of  trial  giren  ty 
the  j^intiff  give  notice  of  trial.      And   Order 
LXlV.,r.7,  provides  that  the  eomt  or  a  judge 
shall  have  power  to  enlarge  or  abridge  the  time 

(a)  Beported  bf  W.  P.  EvEHSi.XT,  Etq.,  B«rTl:t«r.At-I«vr. 


appointed  by  iheee  rule*  for  doing  any  act  or 
faking  any  proceeding. 
Held,  that  the  period  of  six  weeks  mentioned  in 
Order  XXXVL,  r.  12,  i»  rtot  a  "  time  appointed 
for  doing  any  act  or  taking  any  proceeding " 
irifhin  the  meaning  of  Order  LXIV.,  r.  7,  and 
that  therefore  the  comi  has  no  power  to  abridge 
that  time,  to  as  to  enable  the  defendant  to  give 
notice  «f  trial  before  the  expiration  of  the  six- 
weeks. 

This  was  an  appeal  from  the  decision  of  the 
judge  at  chambers,  affirming  the  decision  of 
the  master,  refusing  an  apphcation  by  the 
defendant  for  an  order  that,  if  the  plaintiff 
did  not  give  notice  of  trial  for  the  next 
ensuing  Snrrejf  Assises,  the  defendant  should  be. 
at  liberty  to  give  short  notice  of  trial  for  the  said 
assizes. 

The  plaintiff's  claim  was  for  damages  for  false 
and  fraudulent  representations  as  to  the  drains  in 
a  certain  dwelling-house  belonging  to  the  defen- 
dant, whereby  he  was  induced  to  take  a  lease 
thereof. 

The  pleadings  in  the  action  closed  on  the  14th 
Dec.  1^4,  the  venue  being  laid  in  Surrey,  and 
the  Sorrey  Assizes  were  fixed  to  commence  on 
the  20th  Jan.  1885.  The  plaintiff  had  not  given 
notice  of  trial. 

The  defendant  was  anxious  to  have  the  case 
tried  at  those  assizes,  and  consequently  took  out 
a  summons  in  the  above  form  to  be  allowed  to 
give  short  notice  of  trial  before  the  expiration  of 
the  six  weeks  mentioned  in  Order  XXXVI.,  r.  12. 
The  affidavits  filed  by  the  defendant  showed  that 
the  case  ought  to  be  tried  in  Surrey,  as  the 
jury  could  view  the  premises,  and  that  the 
defendant  would  suffer  serious  injury  if  the  case 
were  not  tried  at  those  assizes,  inasmuch  as 
the  plaintiff  had  left  the  house,  and  the  defen- 
dant could  not  safely  repair  the  drains  until  the 
case  was  tried,  and  so  could  not  allow  the  house  to 
be  occupied. 

Order  XXXVI,  r.  12: 

If  fh*  plaintiff  does  not  within  six  weeks  after  thit 
dose  of  ilie  plaadinga,  or  within  sneh  extended  time  aa 
the  oovrt  or  a  judge  may  allow,  give  notice  of  triJ,  the 
defendaot  may,  oefote  notice  of  trial  riven  by  the 
plaintiff,  give  notioe  of  trial,  or  mw  apply  to  the  ooart 
or  jndgig  to  dinniie  the  action  lor  want  of  ptoee- 
ontion ;  and  on  the  hearing  of  snoh  appUoation 
the  ooart  or  a  judge  may  order  the  aetion  to  be 
diamiaaad  aooordiBglT,  or  may  make  aneh  other  order 
and  on  siidi  terms  as  to  the  ooart  or  a  judge  may  seem 
just. 

Order  LXTV.,  r.  7  : 

Ilia  ooBzt  or  a  judge  shall  have  power  to  enlaifre  oir 
abridge  the  time  ypoliited  by  these  mlee,  or  fixed  fay  any 
order  enlwging  tuie,  for  doinar  any  act  or  t^cin|;  any 
proceeding,  npon  inch  terms  (if  any)  u  the  jnatioe  of 
the  case  may  require,  and  any  luch  enlargement  may  be 
ordered  attaongn  the  ap^ieation  for  the  same  ia  not 
mad*  DBtil  after  the  •xpiraiioo  of  the  time  appointed  or 
aUowed. 

E.  Clarke,  Q.G.  and  Morton  Smith  for  the 
defendant. — Unless  this  application  Is  granted, 
the  case  will  be  postponed  till  the  Surrey 
Summer  Assizes.  The  affidavits  show  that 
sufh  delay  will  inflict  very  serious  injury  on  the 

Elaintiff.     The  court  has  power,  under    Order 
iXIV.,  r.  7,  to  abridge  the  time  allowed  to  the 
plaintiff  for  giving  notice  of  trial. 

McCaU  for  the  plaintiff. — ^The  court  will  not 
abridge  the  time  allowed  by  the  rnlea  to  a  party 
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for  doing  any  act  or  taking  any  ptroceeding, 
unless  that  party  is  applying  tor  some  indulgence 
to  himself ;  or  he  must  nave  raised  some  equity 
against  himself,  as,  tor  instance,  by  having  oeen 
guilty  of  delay : 

Saton  T.   Btortr,  48  L.   T.  Bq>.   N.  8.   304 ;   22 

C!h.DiT.91; 
Curtu  T.  ShefiM,  46  L.  T.Bep.N.  S.atp.  179; 

21Ch.DiT.»tp.5; 
Pilehar  r.  Bimii,  40  L.  T.  Bep.  N.  8.  882;   11 

Ch.  DiT.  905. 

The  plaintiff  here  has  been  gailty  of  no  delay 
'whatever,  and  the  only  ground  the  defendant 
assigns  for  ihia  application  is  that  it  would  be 
convenient  for  him  to  have  it  granted.  Secondly, 
Order  LXIV.,  r.  7.  only  gives  power  to  abridge 
the  time  "  appointed  by  the  rules  for  doing  any 
act  or  takmg  any  proceeding."  It  applies  to 
cases  such  as  pleading,  interrogatories,  &c.,  where 
a  certain  act  must  be  done  within  a  certain  time. 
Order  XXXVI.,  r.  12,  does  not  "  appoint "  any 
time  within  which  the  plaintiff  is  to  give  notice 
of  trial ;  he  may  give  such  notice  at  any  time. 
The  rule  only  says  that  if  he  does  not  do  so 
xrithin  six  weeks  the  defendant  may  give  notice 
of  trial.  This  rule  gives  the  defendant  a  certain 
right  upon  the  happening  of  a  certain  event, 
namely,  the  lapse  of  six  weeks  after  the  close  of 
the  pleadings ;  but  here  he  asks  the  court  to 
accelerate  that  right.  The  rules  give  no  such 
power.  Order  XXXVI.,  r.  12,  expressly  gives  the 
court  power  to  enlarge  the  time,  but  says  nothing 
about  any  power  to  abridge  it.  Order  LXIV., 
r.  9,  ^ves  the  Admiralty  Court  power  to  abridge 
the  time  for  giving  notice  of  trial,  but  if  the 
defendant's  contention  is  correct  this  express 
power  is  superfluous,  as  the  time  can  be 
abridged  by  rule  7  of  this  order.  He  also  cited 
Eules  of  Court  Oct.  1884,  rule  4  (Order  XXXVI., 
rule  22  b.) 

Clarke  in  reply. — Theperiod  of  six  weeks 
allowed  by  Order  XXXVL,  r.  12,  is  a  "time 
appointed  within  the  meaning  of  Order 
LXIV.,  r.  7.  The  sentence  is  omy  put  in  the 
negative,  but  the  time  is  none  the  less  appointed. 
The  court  can  say  that  the  defendant  may 
give  notice  of  trial  at  the  end  of  six  weeks  or  at 
the  end  of  any  other  shorter  time  that  it  may 
fix.  The  cases  cited  have  really  no  bearing  on  the 
matter. 

Gboye,  J.— In  this  ca«e  I  was  up  to  a  certain 
point  a^nunst  the  plaintiff's  contention,  but  on  the 
whole  I  do  not  think  that  the  defendant's 
application  can  succeed.  The  cases  cited  by 
Hr.  McCall  do  not  seem  to  me  to  touch  the 
point.  The  court,  no  doubt,  have  been  8tric£  in 
enforcing  compliance  with  the  rules  ;  but  it  has 
never  been  laid  down  that  if  it  had  the  power 
it  would  not  enlarge  or  abridge  the  time  where 
the  refusal  to  do  so  would  entail  irrreparable 
injury.  In  the  cases  cited  no  irremediable  harm 
-was  done,  and  in  Eaton  v.  Storer  the  time  was 
enlarged  upon  ni^pient  cf  costs,  which  was  con- 
sidered a  sufficient  penalty.  Here  it  was 
strongly  urged  that  very  serious  injury  would 
be  inflicted  on  the  defendant  if  the  court  did  not 
abridge  the  time  under  Order  LXIV.,  r.  7.  But 
the  last  argument  used  by  Mr.  McCall  I  cannot 
pet  over.  I  say  it  very  reluctantly,  as  it  is  an 
immense  hardship  on  Mr.  Clarke's  client ; 
nevertheless  I  have  come  to  the  conclusion 
that  this  is  not  "  time  appointed "  by  that  rule 


for  taking  a  proceeding  or  doing  aa  act  in 
anything  like  the  same  sense  in  which  those 
words  are  applied  to  other  rules.  The  defoi* 
dant  has  no  power  prima  faeie  to  give  notice 
of  trial;  he  can  only  do  so  upon  a  certain 
condition.  Now  what  we  are  asked  to  do  is  to 
give  him  that  power  without  the  condition 
annexed  to  it  by  rule  12  of  Order  XXXVL  The 
sole  power  the  defendant  has  of  giving  notice 
of  trial  is  conditional  upon  the  expiration 
of  six  weeks  from  the  close  of  the  plead* 
ings.      How    can    we    by  abridging   that   time 

five  him  a.  power  which  the  rules  do  not  give 
im?  Very  reluctantly  I  have  come  to  the 
conclusion  that  the  words  of  Order  LXTV.,  r.  7, 
do  not  give  us  that  power.  We  should,  if  we 
granted  this  implication,  sanction  this,  that 
the  defendant  should  be  allowed  to  give  notice 
of  trial  just  as  if  the  six  weeks  had  elapsed, 
though  in  reality  the  six  weeks  had  not 
elapsed.  This  is  the  sole  argument  that  has 
affected  my  mind,  but  I  do  not  entertain  it 
without  great  doubt.  The  appeal  must,  therefore, 
be  dismissed. 

Lopes,  J. — I  am  very  sorry  that  I  am  unable 
to  decide  in  favour  of  the  defendant,  because  it  is 
clear  to  me  that  all  the  merits  are  on  -  his 
side.  It  is  important  to  consider  what  we  are 
asked  to  do.  We  are  asked  to  act  under  Ovder 
XXXVL,  r.  12,  and  Order  LXIV.,  r.  7.  It 
is  admitted  that  the  six  weeks  have  not 
expired.  No  time  is  specified  In  Order  XXXYL 
within  which  the  plaintiff  is  to  give  notice  of 
trial.  It  is  left  entirely  open,  but  if  he  does 
not  give  notice  of  trial  within  six  weeks 
certain  consequences  follow.  Now,  we  are 
asked  to  allow  the  defendant  to  give  notice  of 
trial  as  if  the  six  weeks  had  elapsed,  and 
we  are  asked  to  do  this  under  Order  LXIV., 
r.  7.  I  am  of  opinion  that  the  case  does  not 
come  within  that  rule.  By  the  rules  certain 
steps  in  an  action  are  to  be  taken  within  a 
certain  number  of  days,  as  in  the  case  of  plead- 
ings, interrogatories,  &c.,  and  it  is  to  those 
cases  that  Order  LXIV.,  r.  7,  applies,  and  that 
is  what  is  meant  by  the  words  "time 
appointed"  in  that  rule.  If  we  granted  this 
application  we  should  be  accelerating  the  vesting 
of  a  privilege  which  by  the  rules  the  defendilnt 
is  only  to  have  upon  a  default  on  the  part  of  the 
plaintiff.  No  default  has  taken  place  here,  and 
so  the  application  must  be  refused. 

Aj^peal  dUmUted. 

Solicitor  for  the  plaintiff,  6.  B.  Bodd. 

Solicitor  for  the  defendant,  P.  K.  LangdaU. 


PEOBATB,  DIVORCE,  AND  ADMIRALTY 

DIVISION. 

ADMIBALTT  BUSINESS. 

Tuesday,  Nov.  25, 1884. 

(Before  Burr,  J.) 

The  Keg&ua.  (a) 

Action  of  restraint — Pari  ow7ier»—B<md  for  tafe 

veiam — ^Prach'ee. 

Where  minority  owners  liave  instituted  an  aetton  <^ 

restraint  daiming  security  for  the  safe  return  of 

the  ship  to  a  named  port  within  the  jvrisdieHon, 

(a)  Beported  bj  J.  F.  Abphtall  »nd  Bdti.eb  AumiAUt,  Siqi»i 
BuTlstenmt-Lkw. 
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The  Bobinsohs  and  Thb  Satkllir. 

[Adm. 

and  a  bond  it  given  by  the  defendants  for  thai 
purpote,  tueh  bemd  remains  in  force  until  the 
ship  returns  to  that  port,  and  (lie  plaintiffs  are 
not  entUled  to  instUiUe  another  action  for  further 
security  «j>om  the  ship's  return  to  anotlter  port 
wiihin  the  jurisdiction,  and  if  such  second  ofltum 
M  instituted  it  wiU  be  dismissed  v)Uh  costs. 

This  was  a  motion  by  the  defendants  in  an  action 
of  restraint  "to  diamiss  the' action  and -to  condemn 
the  plaintiffs  in  all  costs  and  damages  through  the 
arrest  of  the  steamship  Begalia  and  also  in  the 
coBtB  of  this  application." 

The  plaintiff,  John  Robson,  was  the  owner  of 
two  sixty-fonrth  shares  in  the  steamship  B^alia. 
In  Oct.  1884  the  managing  owners,  the  registered 
owners  of  sixty-two  sixty-fourth  shares,  having 
chartered  the  Regalia  were  abont  to  send  her  on 
a  voya^  from  the  Tyne  to  Aarhus.  On  Oct.  13 
the  plaintiff  commenced  an  action  (1884,  B.  No. 
2002,  Fo.  366)  in  the  Admiralty  Division  of  the 
High  Court,  against  the  owners  of  the  Regalia, 
and  indorsed  his  writ  as  follows : 

The  plaintiit  M  owner  of  two  rixty-fonrth  ghaiee  in  tiie 


veeeel  £<i;<ilia,  of  the  port  of  Newoaatle-npon-^^ne,  I 

the  ■nm  of  SOOi.  in  reapcct  of  his  seid  Bbarea  for  Uie  life 

ntom  of  the  veeeel  to  the  port  of  Neweutle. 

The  plaintiff  caused  the  Begalia,  then  lying  in 
the  Tjrne,  to  be  arrested.  In  order  to  obtain  her 
release  the  defendants'  solicitors,  on  Oct.  14, 
undertook  to  put  in  bail,  and  in  pursuance  of  snch 
undertaking  a  bail  bond  was  executed  by  two 
sureties  for  the  sum  of  5001.,  the  bond  being 
conditioned  that  if  the  defendants  should  not 
pay  what  was  "  adjudged  against  them  in  the  said 
action  with  costs,  execution  may  issue  forth  against 
us  (the  sureties),  our  heirs,  executors,  and  adminis- 
trators, on  goods  and  chattels  for  a  sum  not 
exceeding  5001."  No  further  proceedings  were 
taken  in  such  action. 

The  Begalia  having  been  released  proceeded  on 
her  intended  voyage,  and  on  Nov.  11  arrived  at 
the  port  of  West  Hartlepool,  from  whence  her 
managing  owners  proposed  despatching  her  on 
another  roreign  voyage.  On  Nov.  14  the  plaintiff 
commenced  the  present  action  of  restraint  (1884, 
B.  No.  2241,  Fo.  427)  in  the  Admiralty  Division 

rinst  the  owners  of  the  Begalia,  in  wnich  action 
indorsement  on  the  writ  was  exactly  similar 
to  the  indorsement  in  the  first  action.  On  Not. 
14  the  plaintiff  caused  the  Begalia  to  be  arrested 
in  the  second  action.  In  order  to  obtain  her 
release  the  defendants'  solicitors  undertook  to 
put  in  bail  to  the  action  and  in  pursuance  of  such 
undertaking  a  bail  bond  was  executed  by  two 
sureties  for  the  sum  of  5001. 

The  defendants  now  moved  the  court  to 
dismiss  the  present  action. 

<r.  P.  A^inall,  for  the  defendants,  in  support  of 
the  motion. — ^The  second  action  is  unnecessary. 
The  bond  given  in  the  first  action  holds  good 
nntU  the  vessel  returns  to  the  port  named,  t.«.  to 
l^ewcastle. 

SadeniU,  for  the  plaintiff,  contra.— In  the  case 
of  The  Margaret  (2  Hagg.  275)  it  was  decided  that, 
while  the  vessel  was  within *the  jurisdiction,  the 
minority  owners  were  premature  in  instituting  a 
second  action.  It  is,  however,  to  be  noticed  that 
in  that  case  Sir  Christopher  Robinson  says  as 
follows  :  "  In  the  case  before  me  the  vessel  is  safe 
for  the  present;  if  she  should  prepare  to  go  to  sea 
the  paii  owners  may  resort  to  the  same  remedy  I 


as  before."  [Btjtt,  J. — ^But  if  the  vessel  is  lost 
prior  to  her  return,  the  sureties  are  liable  for 
500J.  under  the  first  bond.]  The  present  circum- 
stances are  those  referred  to  in  T/te  Margaret 
{uii  sup.)  and  entitle  the  plaintiff  to  commence 
a  second  action. 

Butt,  J. — I  am  of  opinion  that  this  second 
action  is  unnecessary  and  should  be  dismissed 
with  costs,  including  the  costs  of  this  application. 

Solicitors  for  the  plaintiff,  Btokes,  Saunders, 
and  Stokes. 

Solicitors  for  the  defendants,  Thomas  Cooper 
and  Co. 


Tuesday,  Dec.  2,  1884. 
(Before  Butt,  J.) 
The  Bobiksons  and  Tax  Satxixite.  (a) 
Co-otvnership    action— Sale    of    ship—BMister-^ 
Ouemsey — Admiralty  Court  Act  1861  (24  Vict, 
e.  10),  s.  8. 
Hie  Admiralty  Division  has  no  jurisdiction  over 
an  action  in  rem,  institttted  under  sect.  8  of  the 
Admiralty  Court  Act  1861,  claiming  an  aeeeunt 
of  the  eamitufs  and  sale  of  a  ship  tohen  the  ship 
M  registered  at  the  port  of  Guernsey,  and  not 
at  any  port  in  England  or  Wales. 
This  was  a  motion  by  the  defendant  in  an  action 
in  rem,  instituted  under  sect.  8  of  the  Admiralty 
Court  Act  1861,  for  the  release  of  the  vessels  the 
Bobinsons  and  the  ScUellite,  and  for  an  order  dis- 
missing the  action  with  costs  against  the  plaintiff. 
The  action  was  instituted  on  the  13th  Nov. 
1884,  and  the  indorsement  on  the  writ  was  as 
follows : 

The  pUntitt,  as  owner  of  thirfy-two  Bizty-f cnuth 
■hares  ik  the  tutig  Bobin$om,  sad  thirtj-two  lizte-f onrtfa 
shares  of  the  brig  BatelUte,  oUimi  to  nave  a  eale  at  the 
■aid  veeeeU,  and  that  the  aooonnts  oatatanding^  and 
relating  to  uie  earnings  and  management  of  the  said 
veeeels  be  referred  to  the  registrar. 

The  following  affidavit  was  filed  on  the  27th 
Nov.  1884  on  behalf  of  the  defendant : 

I,  George  AUiz,  o(  Cnaarea  Houe,  Bridge-road. 
SonthamptoB,  in  the  oonnty  of  Hanti,  shipowner  ana 
master  mariner,  make  oath  and  say^: 

1.  I  am  the  abore-nsmed  defendant,  and  owner  of 
fUrtr-two  siztT-foarthe  of  the  brig  Robinsons,  and 
thirtgr4wD  uzt^-fonrtlu  of  the  brig  BateUUs. 

2.  This  aoUon  is  btonght  by  the  above-named  plaintiff, 
the  owner  of  the  other  tUrtr-two  Bizfy-fonrtne  of  the 
■aid  reaeels,  against  me,  the  laid  defendant,  for  leave  to 
■ell  the  laid  veiaeli  Bobtnsont  and  BateUUe, 

3.  The  laid  brigs  or  veaeela  Bobinsons  and  BatMUe 
ate  registered  at  and  belong  to  the  port  of  Goenaer,  and 
not  in  any  port  of  England  or  Wi^. 

4.  An  aotion  wai  oommenoed  by  me  in  the  Boyal 
Conits  of  Jeney  previona  to  the  iamlng  of  the  writ  ia 
thia  aotion,  against  the  plaintiff,  for  the  parpoae  at 
having  the  aooonnta  taken  and  adjoated  between  na  in 
reepeot  of  the  earnings  of  the  aeid  two  veiaeU.  Sooh 
aetion  is  now  pending,  and  will  ahortly  be  heard. 

In  reply  to  this  affidavit  an  affidavit  was  filed 
on  behalf  of  the  plaintiff,  which  alleged  that  the 
plaintiff  was  resident  in  Southampton,  but  did 
not  traverse  the  allegation  that  the  brigs  were 
registered  at  the  port  of  Guernsey,  and  not  in  any 
port  of  England  or  Wales. 

Sect.  8  of  the  Admiralty  Court  Act  1861  is  as 
follows : 

The  High  Conrt  of  Admiralty  aball  have  jnrisdiotioii 

(a)  Beported  by  J.  P.  Aspikall  and  Bctleb  Amtixajll  Eaqra., 
BarriitenHkt-Law. 
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Thk  Hauoit— Thb  Eaxi.  or  DuKraas. 


[Ajmc. 


to  deoicle  all  qnntioiia  uirin^  batirMB  the  oo-owmn,  or 
•ny  of  them,  toooUsg  the  ownenfaip,  poeaenioB,  sni- 
ploymamt,  and  ntruiagt  of  aaj  ship  zeviateisd  at  ary 
pott  in  EnRrlaad  or  Wales,  or  aqj  ihaw  laereof ,  and  ma^ 
■ettle  all  aooonnts  ontatendiofr  and  niuettled  betireen 
the  paiUee  in  relatino  thereto,  and  maj  direet  the  aaid 
ahip  or  any  ehare  thereof  to  be  aold,  awl  may  make  indt 
Older  in  the  piemiiea  aa  to  it  ihall  eeem  M. 

/.  P.  AtpinaU  in  8ii]^x>rt  ot  the  aiotion.— The 
conrt  has  no  jariediction  to  entertain  this  action. 
Sect.  8  of  the  Admiralty  Conrt  Act  1861  only 
gives  Jarisdiction  in  the  case  of  ships  registered 
at  BUT  port  in  England  or  Wales.  The  Bohiniona 
and  tne  Satellite  are  registered  at  Guernsey,  and 
not  in  any  port  in  England  or  Wales.  The 
action  should  therefore  be  dismissed  with  costs. 

ButJenill,  for  the  plaintiffs,  contra. — The  parties 
lire  within  the  jarisdiction,  and  the  contract  was 
made  in  this  country. 

BcTT,  J. — It  seems  that  there  is  no  part  of 
this  action  which  comes  outside  sect.  8  of  the 
Admiralty  Court  Act  1861.  If  so,  the  court  has 
no  jurisdiction,  I  shall  accordingly  make  the 
order  in  the  termrof  the  motion. 

Solicitors  for  the  plaintiff,  Loioleu  and  Co. 

Solicitors  for  the  defendant,  Clarkton,  Oreen- 
KeU,  and  Wyle$, 


TvMday,  Dee.  2, 1884. 

(Before  Bctt,  J.) 

The  Makign.  (o) 

C<H)wntr»hii»—8ale  of  ship — Admiralty  Court  Act 

1861  (24  Fid.  c.  10), ».  8. 
Tli«  High  Court  of  Juriieo  (Adimiralty  Divition) 

will  not,  in  a  co-oinierahip  action,  order  the  »ale 

of  a  ihip  on  the  application  of  either  minority  or 

majority   oicnert,  vnleee   the    ofplieanta  prove 

stnmg  neceeeHy  for  to  doing. 
TsEsz  were  applications  by  way  ot  motion  and 
cross-motion    for   the    sale   ot    the    steamship 
Marion,  under  sect.  8  of  24  Vict.  c.  10. 

The  plaintiff  W.  C.  Lang,  the  owner  ot  twenty- 
two  sixty-fourth  shares,  had  instituted  an  action 
of  restraint  against  the  majority  owners  C.  B. 
Forwood  and  one  !Nash.  Forwood  was  the 
managing  owner,  and  owned  thirty-eight  sixty- 
foarth  shares.  Nash  owned  the  reonaining  four 
sixty-fourth  shares. 

By  order  of  the  Liverpool  District  Begistrar, 
the  value  of  the  shares  m  the  Marion  had  been 
appraised. 

From  affidavits  filed  on  both  sides  it  appeared 
that  the  parties  were  unable  to  agree  as  to  the 
employment  or  management  of  the  vessel,  that 
there  was  no  probability  of  their  coming  to  terms, 
and  that  the  only  means  of  putting  an  end  to  the 
difficulty  was  the  sale  of  the  ship. 

Btieknill,  for  W.  C.  Lang,  the  plaintiff,  in 
support  of  the  motion. — ^It  being  impossible  that 
the  ship  can  be  managed  between  her  present 
owners,  the  court  is  asked  to  order  a  sale  of  the 
ship.  [Butt,  J. — ^A  part  owner  must  make  out 
an  extremely  strong  case  before  he  will  induce 
the  conrt  to  order  the  sale  of  the  whole  ship.] 
Sir  Robert  Phillimore  did  so  on  the  application  of 
minority  owners  in  the  case  of  The  NeUy 
Schneider  (4  Asp.  Mar.  Law  Cas.  54 ;  3  P.  Div. 
152;   39  L.  T.   Sep.    N.   S.    360).      Sir  Eobert 

(a)  BtiXKtadb;  J.  P.  ABPtsALLind  Bctleb  Aspisiu,  Eaqra, 
B*ni(te»«t-Law. 


Phinimore's  reason  for  ao  doing  is,  that  it  woald 
be  greatly  to  the  interests  of  the  parties  that 
their  connection  sbonld  be  severed.  [Burr,  J. — 
It  is  a  strong  thing  tor  the  cOart  to  say  that  it  is 
for  a  man's  mterest  to  sell  his  ship  when  he  him- 
self says  it  ia  not.]  The  ship  has  been  appraised 
by  the  marshal,  and  my  clients  are  ready  to  buy 
Mr.  Forwood's  shares  at  the  marshal's  valnation. 
We  are  willing  that  yofir  Lordship  sbonld  so  order. 

Myburgh,  Q.C,  tor  the  majority  owners,  in 
support  ot  the  cross-motion. — -We  as  majority- 
owners  ask  for  a  sale  ot  the  ship.  We  win 
undertake  to  bny  Mr.  Lang's  shares  at  the 
marshal's  valuation. 

Butt,  J. — I  think  a  very  strong  case  sbonld  be 
made  out  before  the  court  will  order  £he  sale  ot  a 
ship  on  the  application  ot  part  owners.  It  is  ask- 
ing the  court  to  sell  the  ship  whether  the  co- 
owners  like  it  or  not.  If  a  man  is  unable  to  agree- 
with  his  co-owners,  his  remedy  is  to  sell  his  own 
particular  shares.  I  will  therefore  not  order  a 
sale  of  the  ship  except  by  consent.  I  will  not  do 
it  for  either  party  without  consent.  I  shall 
therefore  dismiss  bioth  motions. 

Solicitors  tor  the  plaintiff,  W.  W.  Wynne  and 
Son. 

Solicitors  for  the  defendants,  Pritehard  and 
So^ti. 


Thwreday,  Jan.  15. 

(Before  Butt,  J.) 

Thx  Eabl  Of  DuxnirES.  (a) 

OoQiaion — Practice — Evidence — Engineer's    log  ■^ 

Merchant  Shipping  Act  1854  (17    #■    18   Viet. 

e.  104),  «.  285. 
In  a  damage  action  the  log  liept  by  ihe  engineer  i» 

admiseiole  aa  evidence  agaimt  hie  owner*. 
This  was  a  damage  action  in  rem,  arising  out  ot  a 
collision  between  the  steamships  the  Boticenna 
Bay  and  the  Earl  of  Dumfries. 

Daring  the  defendants'  case,  counsel  for  the 
plaintiffs  while  cross-examining  the  second 
engineer  ot  the  defendants'  ship,  proposed  to  pat 
in  evidence  the  log  kept  by  the  first  engineer  of 
the  defendants'  snip  for  the  purpose  of  contra- 
dicting the  evidence  of  the  witness.  Counsel  for 
the  defendants  objected  to  the  admission  ot  snch 
evidence. 

Dr.    Phillimore    (with    him  Bueknitti,  tor  the 

Slaintiffs,  in  support  of  the  admission  ot  the  evi- 
ence. — ^The  declarations  of  an  agent  are  admis- 
sible evidence  against  his  principal  .- 
The  Aetaon,  1  Spinks  Eoc.  *  Ad.  176. 
The  engineer  is  the  agent  of  the  defendants  for 
the  purpose  of  making  entries  in  his  log.  A 
protest  IS  admissible  evidence.  [Butt,  J. — ^I  am 
not  so  sure  of  that,  although  I  know  'that  by  the 
practice  ot  this  court  it  is  very  often  pat  in.] 
The  lo^  kept  by  the  mate  of  the  defendants'  ship 
is  admissiUe  evidence  against  them.  By  parity 
of  reasoning  the  engineers  log  is  also  admissible. 
HaU,  Q.C.  (with  him  Kennedy),  tor  the  defen- 
dants, contra. — Thrf  engineer's  log  is  rerj 
different  to  the  official  log,  which  was  specifically 
directed  to  be  received  in  evidence  by  sect.  285  ot 
the  Merchant  Shipping  Act  1854.  There  is  no 
legal  duty  upon  tne  engineer  to  keep  a  loK,  and 

(a)  Beported  by  J.  V.  AiinHAi.L  and  Butlib  AMtntkLL,  Eaqrn, 
BUTWan4V-Law. 
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the  entries  ehoold  not  be  admitted  as  eTidence 
fl^inst  his  owners. 

Bt»TT,  J. — ^This  is  a  point  upon  which  I  have 
considerable  donbt.  It  is  clear  that  this  engineer's 
log  is  not  evidence  in  JEavonr  of  the  owners  of  the 
vessel.  It,  however,  is  not  clear  whether  by  the 
law  of  England  it  is  admissible  as  evidence 
against  them.  Yet,  as  I  have  so  strong  an 
opinion  in  favour  of  admitting  this  and  similar 
'documents,  I  shall,  in  the  absence  of  any  authority 
^^inst  it,  allow  this  log  to  be  pnt  in  evidence. 
Upon  the  same  principle  by  whicn  the  mate's  log 
is  admissible  I  think  it  may  be  said,  that  the 
engineer's  log  is  also  admissible.  Therefore, 
-though  not  without  doubt,  I  think  this  log  may 
be  pnt  in. 

The  log  wot  juxordingly  put  in  and  read  by 
■  plaintiff'$  eoutuel. 

Solicitors  for  the  plaintiffs,  T.  Cooper  and  Co. 

Solicitors  for  the  defendants,  Stoket,  Saunderi, 
and  Stoke*. 


Tuetday,  Dec.  9, 1884. 

(Before  Butt,  J.) 

The  CiTr  or  Luckkow.  (a) 

Practice — Collision — Counsel's  fee — Witnesses — 
Registrar. 

In  an  action  for  damage  by  collision,  irliere 
the  damage  to  one  vessel  amounted  to  20,000J., 
and  to  tho  other  vessel  to  2000i.,  three  counsel 
were  instructed  on  behalf  of  the  plaintiffs,  and 
the  fees  marked  on  tlieir  briefs  were  respectively, 
seventy-fioe  guineas,  fifty  guineas,  atid  thirty 
guineas,  and  the  registrar,  on  tajeaiion,  reduced 
tliese  fees  to  sixty  guineas,  forty  guineas,  and 
twenty-seven  guineas ;  tlte  Court,  on  appeal  from 
the  taxation,  allowed  the  originalfees,  holding  tliat 
tJiey  were  proper  fees  in  a  case  of  that  magnitude. 

Semhle,  ilie  cost  of  detaining  witnesses  on  shore 
may  he  allowed,  altliough  such  leittiesses  are  not 
calUd.  This  is  a  matter  in  tlie  discretion  of  the 
registrar. 

This  was  a  motion  by  the  plaintiffs,  in  a  damage 
action,  arising  out  of  a  collision  between  the 
steamships  Simla  and  City  of  Luchnow,  "  to 
review  the  assistant  registrar's  taxation  of  the 
plaintiffs'  costs,  so  far  as  relates  to  the  reduction 
of  the  fees  paid  to  counsel  on  the  bearing  of  the 
action  and  the  disallowance  of  the  amounts  paid 
in  respect  of  the  detention  of  the  witnesses 
Egsberg,  Coj^le,  and  Scott." 
The  items  in  dispute  were : 

Fee  to  Ur.  B.  E .  Webster,  Q.C-  and  olerk  with    £  s.  d. 

brief  and  papers S2  10    0 

Fee  to  Dr.  FhUlimore  usd  olerk  with  brief  ai.d 

papers    55    0    0 

Fee  to  Hr.  A.  '£.  Nelson  and  olerk  with  brief 

Endpapers    32  10    0 

lixee   geamen,  Enberir.  Cojle,   and   Soott, 

A.Bi.  on  board  Simla,  for  detentiononihore    85    0    0 

These  items  were  at  first  allowed  by  the  regis- 
trar, whereupon  the  defendants  filed  the  following 
objections : 

As  to  item  1  (vis.,  fee  to  pUintith'  leading  oonnael) 
it  is  rabmitted  tliat  the  employment  of  a  third  oonniel 
was  nnneoeaiary,  havinir  regard  to  the  nature  of  the 
aetion,  and  that  in  any  caw  the  fee  ought  not  to  be 
•Bowed  aa  against  the   defendants,    inaunnoh  aa   the 

(a)  Brported  by  J.  P.  AsnxxLh  and  Butlu  AwniAU.,  Eaqn., 
BatTlBtan-at-Law. 


leaned  ooosBel  did  not  appear  in  oonrt  la  anppOrt  of  the 
plaiatiitt'  oaae  or  take  any  part  at  the  trial  of  the 
aotion. 

If,  notwithstanding  the  above  obieotion  the  ooort 
shoald  oossider  the  learned  oonnael  to  he  entitled  to  a  fee, 
then  it  ia  submitted  tiiat  the  amount  allowed  is  exoesaiva, 
esoept  as  inolading  a  speoial  fee,  it  bring  the  invariahia 
praotioe  of  the  learned  oonnael  to  eharge  a  special  fea 
of  fifty  guineas  for  nndertakiog  a  oaae  in  the  Admiral^ 
Dirision  of  the  High  Ooart  of  Jnatioe,  and  which  spaeial 
fee  it  ia  not  the  praotioe  to  allow  on  taxation  of  party  and 
party  ooats. 

As  regards  items  8  and  8  (rlx.,  feet  to  plaintiffs'  seeond 
and  third  oounsel),  ia  oaae  of  any  fee  being  allowed  totha 
leading  oonnsel  nnder  the  above  oironmstanoes  it  is  sub- 
mitted that  the  fee  of  55(.  allowed  to  second  oonnsel  and 
olerk  with  brief  and  papers  and  of  321.  10<.  allowed  to 
third  oonnsel  and  olerk  with  brief  and  p^>er  ahonld  be 
radaoed  to  the  nsnal  amount  of  two-thirds  of  the  fee  of 
the  immediately  senior  oonnael.  It  should  be  lamembend 
that  the  trial  did  not  laat  aiz  hosts. 

As  to  itamelto  12  (viz.,  altowanoas  for  niae  witnesses), 
it  is  submitted  that  the  allowanoe  of  so  large  a  number 
of  witnesses  for  attending  the  trial,  eighteen  in  all,  oat 
of  whom  niae  only  ware  mllsd  to  give  evidanoe,  is  oat  of 
all  propordon  to  the  qaaatlans  of  taot  at  isaae  in  tha 
aotion,  aod  that  all  or  some  of  the  ezpenses  of  witnesses 
named  in  the  above  items  (none  of  whom  gave  evidenoa 
on  the  trial)  shonld  he  ditsJlowed. 

Thereupon  the  registrar  reviewed  his  taxation 
and  reduced  the  items  as  shown  in  his  notes : 

Notes  of  objection  to  taxation : 

1.  This  was  ia  my  opinion  a  proper  case  for  three 
ooansel.  The  amount  at  stake  was  nnnsnally  large. 
Tha  plaintiffs'  ship  Simla,  of  2172  tons,  laden  with  a 
general  oargo,  having  been  totally  lost,  the  p'aiatiffs 
claimed  20.0002.,  the  defendants  2000{.  The  papers  also 
were  very  lengthy,  the  plaintiffs'  brief  and  proofs  extend- 
ing to  310  fouoa,  and  the  other  doonments  laid  before 
ooansel  to  more  than  300  folios  mo  -e.  That  one  of  the  three 
counsel  for  the  plaintiffs  did  not  appear  at  the  trial 
seems  rather  to  jostify  the  employment  of  a  third  oonnsel 
in  a  oaae  where  so  much  was  at  stake.  The  defendants 
also  had  three  oounsel. 

2.  On  the  other  hand  I  think  that  I  ought  to  make 
some  (eduction  in  the  amonnt  of  the  plaintUfs'  counsel's 
fees,  which  were :  to  the  leading  ooansel  Beventy-five 
guineas ;  to  the  second'  oounsel  fiftjr  guineas ;  to  the 
third  oounsel  thirty  guinea*.  I  am  informed  that  tha 
defendants'  counsel's  fees  were :  to  tha  leading  oonnael 
(the  Solicitor-General  in  addition  to  a  speoial  fee  of  fiftgr 
goinaaa  which  it  waa  aimitted  conld  not  hare  been 
recovered  aa  between  party  and  party  on  taxation)  fifty 
guineas ;  to  the  second  oounsel  toriy  guineas ;  to  the 
tiiird  oonnael  twenty-aeven  gnineas. 

1  oannot  say  that  these  items  were  inadequate  for  a 
case  which  though,  the  am-nmt  at  issue  waa  very  large, 
did  not  involre  any  questions  of  peouliar  diffionl^, 
and  for  which,  although  the  trial  lasted  barely  more  tlmn 
one  day,  refreshers  were  paid  on  each  side  and  hare  been 
allowed  on  taxation  to  the  plamtiffs  at  the  usual  amonnts. 
1  hare,  therefore,  on  reoonaideration,  reduced  the  fees 
as  follows  :  To  the  plaintiffs'  leading  connsel  (who  seems 
to  hare  had  no  speoial  fee)  from  aerenty-five  to  sixty 
gnineas ;  to  the  second  oonnsel  from  fifty  to  forty 
guineas ;  to  the  third  counsel  from  thirty  to  twenty- seven 
guineas,  with  refreshers  of  ten  and  five  guineas  respeo- 
tirely  to  the  second  aod  third  couneel,  who  atone 
appeared  on  the  second  day  of  the  trial. 

3.  Of  the  eighteen  witnesses  previously  allowed  I  have, 
on  revision,  disallowed  three.  In  ezplaoation  of  the 
allowance  of  so  many  as  fifteen  witnesses,  of  whom  four- 
teen belonged  to  the  Simla,  I  shonld  observe  that  the 
ship's  crew  numbered  fifty,  that  the  collision  took  plaoe 
about  7.45  p.m.,  and  that  the  foarteen  witnesses  allowed 
were  selected  from  a  much  larger  number  of  persons  on 
board  the  Simla  who  had  witnessed  the  ooUuion,  also 
that  no  less  than  five  distinot  charges  of  negligence  were 
made  by  the  defendants  against  those  in  uiarge  of  the 
Simla,  vis.,  of  want  of  looB.out,  of  improper  navigation, 
of  not  ezhibitiog  a  proper  side  l^hk,  of  having  improperly 
bnint  a  blue  light,  and  of  having  improperly  desertea 
their  ship  after  the  collision,  and  that  mfferent  witnesses 
were  detained  in  order  to  speak  to  different  points. 
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Adm.] 


The  Gitt  of  Ldckkov. 


[Adjl 


Thereupon  the  plaintiffs  on  appeal  filed  tbe 
follovring  objections  to  the  registrar's  taxation : 

It  ii  sabmitted  that  the  fees  pkid  to  oomuel  herein 
llaTinir  tegard  to  the  luse  inm  inToWed,  the  volniiiiiioaa 
doovmente  and  the  nnmber  at  witneesee  engaged  in  the 
■otioD  and  the  aerenl  ohargeintade  aninst  the  plaintiffs 
hj  the  defendants  in  their  oonnter-ouim,  were  (air  and 
proper  and  ought  to  be  allowed. 

The  three  witneaaea  were  on  deok  from  the  time  the 
City  of  Luchnow  waa  first  aeen  nntil  the  oolUsion,  and 
the^r  were  material  and  neoesaary  witneiaea  for  the 
plaintiffa,  and  1^  ooansera  adrioe  oa  eiridenoe  were 
oertifle<I  aa  inoh  and  were  deliTarad  aooordingly. 

Dr.  PhiUimm-e,  for  the  plaintiffs,  in  support  of 
the  motion. — The  findings  of  the  assistant  re^- 
trar'fepeak  to  the  importance  of  the  case.  Acting 
on  counsel's  advice  the  plaintiffs  had  eighteen 
witnesses  in  attendance.  Only  nine  of  these  were 
called,  in  consequence  of  an  intimation  from  your 
Lordship  that  more  were  unnecessary.  It  seems 
to  be  the  practice  in  the  registry  only  to  allow 
such  witnesses  aa  are  actually  called,  [Bvtt,  J.— 
My  interposing  does  not  show  that  it  was  impro- 
per on  the  part  of  the  plaintiffs  to  hare  eighteen 
witnesses.  I  interpose  when  the  evidence  suffi- 
ciently satisfles  me  a?  to  the  points  in  dispute. 
Thongh  nine  witnesses  may  have  proved  snfBcient, 


the  jdaintiffs  could  not  tell  so  until  the  hearing.] 
The  registrar  has  allowed  three  counsel,  but  re- 
duced their  fees.  [Burr,  J. — For  what  reason?  I 
can  only  sav  that  my  experience  of  common  law 
cases  was  tnat  in  a  case  of  this  magnitude  counsel 
got  very  much  larger  fees.] 

BuekniU,  for  the  defendants,  contra,  read  the 
registrar's  reasons  and  submitted  that  they  were 
right. 

BiiTT,  J. — If  any  mercantile  firm  of  high  stand- 
ing had  been  called  in  to  deal  with  an  amount  in 
which  20,0002.  is  claimed,  their  commission  would 
have  amounted  to  more  than  the  three  counsel's 
fees  pat  together.  I  think  these  fees  were  reason- 
able and  sl:ould  be  allowed.  With  refgtei  to  the 
witnesses,  I  am  not  so  clear.  There  must  be  a 
discretion  vested  in  the  registrar,  and  unless  there 
is  some  strong  reason  to  suppose  that  he  has  acted 
wrong! V,  I  do  not  think  that  I  ought  to  interfere. 
I  ther^ore  do  not  propose  to  interfere  with  the 
discretion  of  the  registrar  on  this  point.  The 
costs  of  this  application  are  to  be  costs  in  the 
cause. 

Solicitors  for  the  plaintiffs,  Lowkes  and  Co. 

Solicitors  for  the  defendants,  O^latly,  Son,  and 
Wartvn. 


END  OP  VOL.  LI. 
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